Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVARD  LAW  LIBRARY 


dAPR  2  2  1918 


7/0 


t. 

3 


(  • 


r 


Federal  Statutes  Annotated 


SECOND  EDITION 


Containing  all  the   Laws  of  the  United    States   of    a 
General,  Permanent  and  Public  Nature  in  force 
on  the  first  day  of  January,  1916 


COMPILED  UNDER  THE  EDITORIAL  SUPERVISION  OF 

WILLIAM  M.  McKINNEY 


Volume  VII 

• 

,  PATE^JTS  TO  PORTO  RICO 

o 

1 

« 

EDWARD  THOMPSON  COMPANY 

NORTHPORT,  LONG  ISLAND,  NEW  YORK 

191S 

f 

^^, 


'0^ 


^. 


J 


Copyright,  1901, 

BY 

EDWARD  THOMPSON  COMPANY, 


Copyright,  1903, 

BY 

EDWARD  THOMPSON  COMPANY. 


Copyright,  191 8, 

BY 

EDWARD  THOMPSON  COMPANY. 


^PR  ^  ^  1916 

0-'.  '  ■•-.. 


TABLE  OF  TITLES  AND  CROSS-REFERENCES 

CONTAINED  IN  VOLUME  VII 

[Italic9  indicate  crosa-Tefereneet] 

PAOB 

PATENTS 1 

Pay  and  AUotoances ^ 386 

Paune-Aldrich  Tariff  Ad 386 

Pelagie  Sealing  Ad 386 

Penal  Code 386 

PENAL  LAWS 387 

PenaUies 997 

Pendleton  Ad , 997 

PeTuUntiaries 997 

PENSIONS 998 

Peonage  Abolition  Ad 1120 

Performance  of  Engagements  hdween  the  United  States  and  Indians 1120 

PERJURY 1121 

Permanent  Appropriaiions 1127 

Permanent  Census  Ad 1127 

Permits  for  Transportation  Inland 1127 

Pharmaey 1127 

PhUippine  Oovernment  Acts 1127 

PHILIPPINE   ISLANDS 1128 

PkiUppine  Tariff  Ad 1241 

Physical  Valuaiion  of  Property  Act 1241 

PickeU  Ad 1241 

PILOTAGE 1242 

PipeLines 1249 

PIRACY 1250 

Placer  Claims 1256 

Plant  Quarantine  Act 1255 

PlaU  Amendm^enl 1255 

PoHtical  ContrHndions 1255 

Polygamy 1255 

PORTO  RICX) 1266 

«  •  • 

111 


FEDERAL  STATUTES   ANNOTATED 


SECOND  EDITION 


Volume  VII 


PATENTS 

I.  The  Patent  Office,  4. 
II.  Letters  Patent,  Issue,  Requisites,  Validity,  and  Duration,  11. 

III.  Assignments,  249. 

IV.  Marking  Patented  Articles,  283. 
V    Suits  for  Infringement,  288. 

VI.  Design  Patents,  377 
VII.  Fees,  385. 


L  The  Patent  Office,  4. 

R.  S.  475.  EstablishmerU  of  the  Patent  Office,  4. 

R.  S.  476.  Officers  and  Employees,  4. 

R.  S.  477.  Salaries,  6. 

R.  S.  479.  Bonds  of  Commissioner  and  Chief  Clerk,  5. 

R.  S.  480.  Restrictions  upon  Officers  and  Employees,  5. 

R.  S.  481.  Ditties  of  Commissioner,  5. 

R.  S.  482.  DvJties  of  Examiners-inrChief,  6. 

R.  S.  483.  Establishment  of  Regulations,  6. 

R.  S.  484.  Arrangement  and  Exhibition  of  Models,  etc,,  6. 

R.  S.  485.  Disposals  of  Models  on  Rejected  Applications,  ?• 

R.  S.  486.  Library,  7. 

R.  S.  487.  Patent  Agents  May  Be  Refused  Recognition,  7. 

R.  S.  488.  Printing  of  Papers  Filed,  7. 

R.  S.  489.  Printing  Copies  of  Claim3,  Laws,  Decisions,  etc,,  7, 

R.  S.  490.  Printing  Specifications  and  Drawings,  7. 

R.  S.  491.  Additional  Specifications  and  Drawings,  8. 

R.  S.  492.  Lithographing  and  Engraving,  8. 

R.  S.  493.  Price  of  Copies  of  Specifications  and  Drawings,  9 

R.'S.  494.  Commissioner  of  Patents  to  Report  Annually,  9. 

R.  S.  495.  Custody  of  Collections  of  Exploring  Expeditions,  9. 

R.  S.  496.  Disbursements  for  Patent  Office,  9. 

Act  of  March  3,  1891,  ch.  541,  10. 

Sec.  i.  Certified  Copies  of  Drawings  —  Fees,  10. 

Act  of  March  4,  1909,  ch.  298,  10. 
Sec.  1.  Disposition  of  Models,  10. 


5  7  FED.  STAT.  ANN.  (2d  Ed.) 

Act  of  July  16,  1914,  ch,  HI,  10. 

Sec,  1,  First  Assistant  and  Assistant  Commissioner,  10. 

Res,  of  Jan.  H,  1916,  No,  3,  10. 

Printed  Copies  of  Patents  —  Exchange  with  Dominion  of 
Canada,  10. 

Act  of  March  4,  1915,  ch,  I4I,  11. 

Sec,  1.  Financial  Clerk  —  Bond,  11. 

IL  Letters  Patent,  Issue,  Requisites,  Validity,  and  Duration,  11. 

R.  S.  4883.  Patents,  How  Issued,  Attested,  and  Recorded,  11. 

R.  S.  4884.  Contents  and  Duration,  14. 

R.  S.  4885.  Date  of  Patent  —  Final  Fee,  22. 

R.  S.  4886.  What  Inventions  Are  Patentable,  23. 

R.  S.  4887.  Patents  for  Inventions  Previously  Patented  Abroad,  138. 

R.  S.  4888.  Requisites  of  Application,  Description,  Specification,  and 

Claim,  145. 
R.  S.  4889.  Drawings,  When  Requisite,  YiT, 
R.  S.  4890.  Specimens  of  Ingredients,  etc,,  177. 
R.  S.  4891.  Model,  When  Requisite,  177. 
R.  S.  4892.  Oath  Required  from  Applicant,  178. 
R.  S.  4893.  Examination  and  Issuing  Patent,  179. 
R.  S.  4894.  Limitation  upon  Time  of  Completing  Applications,  181. 
R.  S.  4895.  Patents  Granted  to  Assignee,  184. 
R.  S.  4896.  When  and  on   What  Oath    Executor    or    Administrator, 

Guardian,  etc.,  of  Insane  Person  May  Obtain  Patent, 

186. 
R.  S.  4897.  Renewal  of  Application  in  Cases  of  Failure  to  Pay  Fees  in 

Season,  188. 
R.  S.  4899.  Persons  Purchasing  of  Inventor,  before  Application,  May 

Use  or  Sell  the  Thing  Purchased,  189 . 
R.  S.  4903.  Notice  of  Rejection  of  Claim  for  Patent  to  Be  Given  to 

Applicant,  191. 
R.  S.  4904.  Interferences,  193. 
R.  S.  4905.  Affidavits  arid  Depositions,  197. 
R.  S.  4906.  Subpoenas  to  Witnesses,  198. 
R.  S.  4907.  Witness  Fees,  198. 

R.  S.  4908.  Penalty  for  Failing  to  Attend  or  Refusing  to  Testify,  199. 
R.  S.  4909.  Appeals  from  Primary  Examiners  to  Examiners-in-Chief, 

199. 
R.  S.  4910.  From  Examiners-in-Chief  to  Commissioner,  200. 
R.  S.  4912.  Notice  of  Such  Appeal,  200. 
R.  S.  4913.  Proceedings  on  Appeal,  201. 
R.  S.  4914.  Determination  of  Such  Appeal,  and  Its  Effect,  202. 
R.  S.  4915.  Patents  Obtainable  by  Bill  in  Equity,  204. 
R.  S.  4916.  Reissue  of  Dejective  Patents,  211. 
R.  S.  4917.  Disclaimer,  231. 

R.  S.  4918..  Suits  Touching  Interfering  Patents,  236. 
R.  S.  4923.  Patent  Not  Void  on  Account  of  Previous  Use  in  Foreign 

Country,  240. 
R.  S.  4924.  Extension  of  Patents  Granted  Prior  to  March  2, 1861,  241. 
R.  S.  4925.  What  Notice  of  Applifxition  J  or  Extension  Must  Be  Given, 

241. 
R.  S.  4926.  Applications  for  Extension,  to  Whom  to  Be  Referred,  241. 
R.  S.  4927.  Commissioner  to  Hear  and  Decide  the  Question  of  Extension 

242. 


PATENTS  8 

R.  S.  4928.  Operation  of  Extension,  242. 

Act  of  March  5,  1883,  ch.  143,  242. 

Patents  to  Government  Offt^cers  for  Irwentions  to  Be  Used 
in  Public  Service,  242. 

Act  of  Feb.  9,  1893,  ch.  74,  242. 

Sec.  9.  Appeals  from  the  Commissioner  to  the  Circuit  Court  of 
Appeals,  D.  C,  242. 

Act  of  March  3,  1897,  ch.  391,  249. 

Sec.  7.  Heads  of  Departrrients  Requesting  Expedition,  to  Be  Repr&^ 
sented,  249. 
8.  Effect,  249. 

III.  AssignmentSy  249. 

R.  S.  4898.  Assignments  of  Patents,  249. 

IV.  Marking  Patented  Articles,  283. 

R.  S.  4900.  Patented  Articles  Must  Be  Marked  as  Such,  283. 
R.  S.  4901.  Penalty  for  Falsely  Marking  or  Labeling  Articles  as  PaJtr 

ented,  285. 

V.  Suits  for  Infringement,  288. 

R.  S.  4919.  Suits  for  Infringement;  Dam^es,  288. 

R.  S.  4920.  Pleading  and  Proof  in  Actions  for  Infringement,  309. 

R.  S.  4921.  Power  of  Courts  to  Grant  Injunctions  and  Eslimate  Dam-' 

ages,  326. 
R.  S.  4922.  Suit  for  Infringement  Where  Specification  Is  Too  Broad, 

372. 

Act  of  Feb.  16,  1875,  ch.  77,  374. 

Sec.  2.  Trial  by  Jury  oj  Questions  of  Fact  in  Equity  Cases,  374.^ 

Act  of  June  25,  1910,  ch.  4^3,  375. 

Recovery  for  Unlicensed  Use  of  Patent  by  United  States  — 
Claims  Barred  —  Defenses  Allowed  —  Patents  by  Gov- 
ernment Employees,  375. 

VI.  Design  Patents,  377. 

R.  S.  4929.  Patents  for  Designs  Aidhorized,  377. 
R.  S.  4930.  Models  of  Designs,  382. 
R.  S.  4931.  Duration  of  Patents  j or  Designs,  383. 
R.  S.  4932.  Extension  of  Patents  for  Designs,  383. 
R.  S.  4933.  Patents  for  Designs  Svbject  to  General  Rules  qf  Patent 

Law,  383. 

•   Act  of  Feb.  4,  1887,  ch.  105,  383. 

Sec.  1.  Unauthorized  Use  of  Patented  Design  —  Penalty  and  Ida-' 
bility  —  Suits,  383. 
2.  Remedy  by  Existing  Law,  385. 

VII.  Fees,  385. 

R.  S.  4934.  Fees  in  Obtaining  Patents,  etc.,  385. 
R.  S.  4935.  Mode  of  Paijment,  386. 
R.  S.  4936.  Refunding,  386. 


4  7  FED.  STAT.  ANN.  (2d  Ed.) 

CROSS-^FERENCES 

Title  of  Trustee  in  Bankruptcy,  see  BANKRUPTCY. 

Costs  in  Patent  Cases,  see  COSTS. 

Jurisdiction  in  Suits  Arising  under  Patent  Laws,  see  JUDICIARY. 

Patents  for  Public  Lands,  see  MINERAL  LANDS,  MINES  AND  MIN- 
ING; PUBLIC  LANDS. 

Patented  Articles  on  Naval  Vessels,  see  NAVY. 

Forgery  of  Letters  Patent,  see  PENAL  LAWS. 

Printing  and  Distribution  of  Patent  Office  Documents,  see  PUBLIC  DOCU- 
MENTS; PUBLIC  PRINTING. 

Patents  for  Inventions  Relating  to  Terms  and  Ordnance,  see  WAR 
DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 


I.   THE  PATENT  OFFICE 

Sec.  475.  [Establishment  of  the  Patent  Office.]  There  shall  be  in  the 
Department  of  the  Interior  an  oflfice  known  as  the  Patent-OflRce,  where  all 
records,  books,  models,  drawings,  specifications,  and  other  papers  and  things 
pertaining  to  patents  shall  be  safely  kept  and  preserved.    [R.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  198. 

Sections  47"5-496  constitute  chapter  6  ("The  Patent  Office")  of  title  11  ("The 
Department  of  the  Interior  '*)  of  the  Revised  Statutes. 

•  The  Constitution  of  the  United  States  provides  that  "  the  Congress  shall  have  power 
.  .  .  to  promote  the  progress  of  science  and  useful  arts,  by  securing  for  limited 
times  to  authors  and  inventors  the  exclusive  right  to  their  respective  writings  and 
discoveries"  (Art.  I,  sec.  8).  See  the  Constitution  annotated  given  at  the  close  of 
this  work. 

Where  located. — The  patent  office  is  in  the   District   of   Columbia.     Butterworth 

the  Department  of  the  Interior,  which  is  v.  Hill,    (1886)    114  U.  S.   128,  5  S.  Ct. 

one  of  the  executive  departments  of  the  796,  29  U.  S.  (L.  ed.)   119. 
government  at  the  seat  of  government  in 

Sec.  476.  [Officers  and  employiees.]  There  shall  be  in  the  Patent-Office 
a  Commissioner  of  Patents,  one  Assistant  Commissioner,  and  three  exam- 
iners-in-chief, who  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  All  other  officers,  clerks,  and  employes 
authorized  by  law  for  the  Office  shall  b6  appointed  by  the  Secretary  of  the 
Interior,  upon  the  nomination  of  the  Commissioner  of  Patents.     [-B.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  198. 

By  an  Act  of  Feb.  15,  1916,  this  section  was  amended  to  read  as  follows: 

"  Sec.  476.  There  shall  be  in  the  Patent  Office  a  Commissioner  of  Patents,  one  first 
assistant  commissioner,  one  assistant  commissioner,  and  live  examiners  in  chief,  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate. 
The  finet  assistant  commissioner  and  the  assistant  commissioner  shall  perform  such 
duties  pertaining  to  the  office  of  commissioner  as  may  be  assigned  to  them,  respectively, 
from  time  to  time  by  the  Commissioner  of  Patents.  All  other  officers,  clerks,  and 
employees  authorized  by  law  for  the  office  shall  be  appointed  by  the  Secretary  of  the 
Interior  upon  the  nomination  of  the  Commissioner  of  Patents,  in  accordance  with 
existing  law." 

See  Pamph.  Supp.  No.  6,  Fed.  Stat.  Ann.  4;  1918  Supp.  Fed.  Stat.  Ann. 

As  so  amended  it  superseded  a  provision  of  the  Act  of  July  16,  1914,  ch.  14,  §  1, 
tn/ra,  p.  10,  and  similar  provisions  relating  to  the  first  assistant  commissioner  and 
assistant  commissioner  which  had  appeared  in  the  Appropriation  Acts  for  previous 

years. 

The  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  4,  1915,  ch.  141, 
38  Stat.  L.  1032,  provided  for  a  "  private  secretary  to  be  selected  and  appointed  by 
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the  commissioner,  $1,800."     Similar  provisions  have  appeared  in  the  Appropriation 
Acts  for  preceding  years. 
See  also  R.  S.  sec.  440  given  under  Intebiob  Depabtmewt,  vol.  3,  p.  &46. 

Residence   of   commissioner.— The   com-  of  Columbia,    Butterworth  t?.  Hill,  (1885) 

missioner  of  patents  is  by  law  located  in  114   U.   S.    128,   6   S.    Ct.   796,   29   U.  S. 

the  patent  office.     His  official  residence  is  (L.  ed.)    119. 
therefore  at  Washington,  in  the  District 

Sec.  477.  [Salaries.]    The  salaries  of  the  officers  mentioned  in  the  pre- 
ceding section  shall  be  as  follows : 
The  Commissioner  of  Patents,  four  thousand  five  hundred  dollars  a  year. 
The  Assistant  Commissioner  of  Patents,  three  thousand  dollars  a  year. 
Three  examiners-in-chief,  three  thousand  dollars  a  year  each.     [B,  S,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  199. 

By  an  Act  of  F^.  Is,  1916,  this  section  was  amendM  to  read  as  follows: 
"  Ssc.  477.  The  salaries  of  the  officers  mentioned  in  the  preceding  section  shall  be  as 
follows : 

"  The  Commissioner  of  Patents,  $6,000  a  year. 

'*The  First  Assistant  Commissioner  of  Patents,  $4,500  a  year. 

**  The  Assistant  Commissioner  of  Patents,  $3,500  a  year. 

"  Five  examiners  in  chief,  $3,500  a  year  each." 

See  Pamph.  Supp.  No.  6,  Fed.  Stat.  Ann.  4 ;  1918  Supp.  Fed.  Stat.  Ann. 

R.  S.  see.  478  relating  to  the  seal  of  the  Patent  Office  is  given  under  Seals. 

Sec.  479.  [Bonds  of  Ooxninissioner  and  chief  clerk.]  The  Commissioner 
of  Patents  and  the  chief  clerk,  before  entering  upon  their  duties,  shall  sever- 
ally give  bond,  with  sureties,  to  the  Treasurer  of  the  United  States,  the 
former  in  the  sum  of  ten  thousand  dollars,  and  the  latter  in  the  sum  of  five 
thousand  dollars,  conditioned  ^or  the  faithful  discharge  of  their  respective 
duties,  and  that  they  shall  render  to  the  proper  officers  of  the  Treasury  a 
true  account  of  all  money  received  by  virtue  of  their  offices.     [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  199. 

Form  of  bond. — The  form  of  the  bond      bonds  are  to  be  approved.     Bonds,  etc., 
is  impliedly  left  bv  Congress  to  be  regii-       (1885)   18  Op.  Atty.-Oen.  274. 
lated  or  fixed  by  the  officers  by  whom  the 

Sec.  480.  [Restrictions  upon  officers  and  employees.]  All  officers  and 
employe?  of  the  Patent-Office  shall  be  incapable,  during  the  period  for  which 
they  hold  their  appointments,  to  acquire  or  take,  directly  or  indirectly, 
except  by  inheritance  or  bequest,  any  right  or  interest  in  any  patent  issued 
by  the  Office.     [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

After  expiration  of  term  of  office. — ^The  date  back  to  the  time  when  it  was  actu- 

Uw  does   not   disqualify   a  commissioner  ally  made,  although  he  could  not  have  ob- 

of  patents  from  obtaining  a  patent  after  tained  a  patent  for  it.     Foote  v.   Frost, 

his  term  of  office  has  expired,  for  an  in-  (1878)    3  B.  &  A.  Pat.  Oas.  607,  9  Fed. 

v^ention  made  by  him  while  holding  such  Gas.  No.  4,910. 
office,  and  in  such  case  the  invention  will 

Sec.  481.  [Duties  of  Oonunissioner.]  The  Commissioner  of  Patents, 
tinder  the  direction  of  the  Secretary  of  the  Interior,  shall  superintend  or 
perform  all  duties  respecting  the  granting  and  issuing  of  patents  directed 
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by  law;  and  he  shall  have  charge  of  all  books,  records,  papers,  models, 
machines,  and  other  things  belonging  to  the  Patent-Office.     [B,  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  199. 

By  an  Act  of  June  10,  1898,  ch.  423,  30  Stat.  L.  440,  the  commissioner  of  patents 
was  authorized  to  revise  and  perfect  the  classification  by  subject  matter,  of  all  letters 
patent  and  printed  publications  in  the  patent  office,  and  was  authorized  to  appoint 
certain  additional  employees  to  carry  out  the  provisions  of  the  Act. 


Authority  of  Secretary  of  Interior. — The 
supervision  and  direction  of  the  head  of 
the  department  do  not  extend  to  a  revi(^w 
of  the  aotion  of  the  commissioner  of  pat- 
ents in  those  cases  in  which  by  law  he  is 
appointed  to  exercise  his  discretion  ju- 
dicially, and  where  a  patent  has  been  is- 


sued by  the  commissioner  an  appeal  from 
his  decision  does  not  lie  to  the  Secretary 
of  the  Interior.  Butterworth  r.  U.  S., 
(1884)  112  U.  S.  50,  5  S.  Ct.  25,  28  U.  S. 
(L.  ed.)  656,  overruling  (1881)  17  Op. 
Atty.-Gen.  205. 


Sec.  482.  [I>uties  of  examiners-in-chief.]  The  examiners-in-chief  shall 
be  persons  of  competent  legal  knowledge  and  scientific  ability,  whose  duty- 
it  shall  be,  on  the  written  petition  of  the  appellant,  to  revise  and  determine 
upon  the  validity  of  the  adverse  decisions  of  examiners  upon  applications 
for  patents,  and  for  re-issues  of  patents,  and  in  interference  cases;  and, 
when  required  by  the  Commissioner,  they  shall  hear  and  report  upon  claims 
for  extensions,  and  perform  such  other  like  duties  as  he  may  assign  them. 
[R.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  199. 

Sec.  483.  [Establishment  of  regulations.]  The  Commissioner  of  Pat- 
ents, subject  to  the  approval  of  the  Secretary  of  the  Interior,  may  from 
time  to  time  establish  regulations,  not  inconsistent  with  law,  for  the  conduct 
of  proceedings  in  the  Patent-OflRce.    [B,  8,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 


Effect  of  resulations  on  rules  of  evi- 
dence.— ^A  rule  established  under  the  au- 
thority of  thi«  section  so  far  as  it  regu- 
lates the  conduct  of  proceedings  in  the 
patent  office  is  binding  upon  all  the  sub- 
ordinates in  that  office,  possibly  also  upon 
the  commissioner  of  patents  himself  im- 
less  he  obtains  the  assent  of  the  Secretary 
of  the  Interior  to  its  total  or  partial  abro- 
gation, but  it  is  inoperative  to  change 
the  rules  of  evidence  in  courts  of  justice, 
both  because  to  that  extent  it  would  be 
inconsistent  witl\  law  and  also  because 
the  effecting  of  such  a  change  is  in  no 
sense  the  regulation  of  proceedings  in  the 
patent  office.  Therefore,  a  rule  providing 
that  ca\"eat8  and  .pending  applications  are 
to  be  preserved  in  secrecy  does  not  excuse 
the  refusal  to  produce  papers  admissible 
in  evidence  demanded  by  a  subpoena  duces 


tecum.  Edison  Electric  Light  Co.  t*.  U.  S. 
Electric  Lighting  Co.,  (S.  D.  N.  Y.  1890) 
44  Fed.  2»4. 

Validity  of  rules  generally. — ^The  rules 
of  practice  of  the  patent  office,  when  not 
inconsistent  with  tlie  statutes  relating  to 
the  patent  system,  have  the  force  and  ef- 
fect of  law  in  all  matters  to  which  they 
relate,  and  are  not  to  be  declared  in- 
valid on  any  strained  or  doubtful  con- 
struction. U.  S.  t?.  Allen,  (1903)  22  App. 
Cas.    (D.  O.)   56. 

Validity  of  rule  limiting  appeals. —  It 
will  not  be  unlawful  for  the  commissioner 
of  patents,  with  the  approval  of  the  Sec- 
retary of  the  Interior,  to  promulgate  a 
rule  limiting  appeals  to  six  months  from 
the  time  when  the  matter  is  in  condition 
for  appeal.  Commissioner  of  Patents, 
(1895)  21  Op.  Atty.-Gen.  122. 


Sec.  484.  [Arrangement  and  exhibition  of  models,  etc.]  The  Commis- 
sioner of  Patents  shall  cause  to  be  classified  and  arranged  in  suitable  cases, 
in  the  rooms  and  galleries  provided  for  that  purpose,  the  models,  spooi- 
mens  of  composition,  fabrics,  manufactures,  works  of  art,  and  designs. 
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which  have  been  or  shall  be  deposited  in  the  Patent-OflSee ;  and  the  rooms 
and  galleries  shall  be  kept  open  during  suitable  hours  for  public  inspection, 
[R.  S,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

Further  provisions  relating  to  models  were  made  by  the  Act  of  March  4,  1909,  ch. 
298,  f  1,  infra,  p.  10.    See  the  notes  to  said  section. 

Cases  for  models. —  Cases  for  the  ar-  be  procured  either  by  contract  or  by  pur- 
nmgement  and  exhibition  of  models  may       chase.     (1852)   5  Op.  Atty.-Gen.  663. 

Sec.  485.  [Disposals  of  models  on  rejected  appUcations.]  The  Com- 
missioner of  Patents  may  restore  to  the  respective  applicants  such  of  the 
models  belonging  to  rejected  applications  as  he  shall  not  think  necessary 
to  be  preserved,  or  he  may  sell  or  otherwise  dispose  of  them  after  the  appli- 
cation has  been  finally  rejected  for  one  year,  paying  the  proceeds  into  the 
Treasury,  as  other  patent-moneys  are  directed  to  be  paid.     [B,  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

Sec.  486.  [library.]  There  shall  be  purchased  for  the  use  of  the  Pat- 
ent-Office a  library  of  such  scientific  works  and  periodicals,  both  foreign  and 
American,  as  may  aid  the  officers  in  the  discharge  of  their  duties,  not 
exceeding  the  amount  annually  appropriated  for  that  purpose.     [B,  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

Sec.  487.  [Patent  agents  may  be  refused  recognition.]  For  gross  mis- 
conduct the  Commissioner  of  Patents  may  refuse  to  recognize  any  person 
as  a  patent-agent,  either  generally  or  in  any  particular  case ;  but  the  reasons 
for  such  refusal  shall  be  duly  recorded,  and  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior.    [jB.  8,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

When  Secretary  may  review. —  The  decision  that  his  opinion  is  submitted  to 
power  of  diHharment  given  by  this  section  review  by  the  Secretary  of  the  Interior. 
U  conferred  upon  the  commissioner  of  Attorney-General  —  Commissioner  of  Pat- 
patents.     It  is  only  after  he  has  made  a  ents,   (18^)   20  Op.  Atty.-Gen.  608. 

• 

Sec.  488.  [Printing  of  papers  filed.]  The  Commissioner  of  Patents 
may  require  all  papers  filed  in  the  Patent-Office,  if  not  correctly,  legibly, 
and  clearly  written,  to  be  printed  at  the  cost  of  the  party  filing  them. 

[R,S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

Sec.  489.  [Printing  copies  of  claims,  laws,  decisions,  etc.]  The  Com- 
missioner of  Patents  may  print,  or  cause  to  be  printed,  copies  of  the  claims 
of  current  issues,  and  copies  of  such  laws,  decisions,  regulations,  and  circu- 
lars as  may  be  necessary  for  the  information  of  the  public.     [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

For  more  general  provisions  relating  to  the  printing  and  distribution  of  documents 
of  the  patent  office,  see  Pubuc  Documents. 

Sec.  490.  [Printing  specifications  and  drawings.]  The  Commissioner  of 
Patents  is  authorized  to  have  printed,  from  time  to  time,  for  gratuitous 
distribution,  not  to  exceed  one  hundred  and  fifty  copies  of  the  complete 
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specifications  and  drawings  of  each  patent  hereafter  issued,  together  with 
suitable  indexes,  one  copy  to  be  placed  for  free  public  inspection  in  each 
capitol  of  every  State  and  Territory,  one  for  the  like  purpose  in  the  clerk's 
oflSce  of  the  district  court  of  each  judicial  district  of  the  United  States, 
except  when  such  offices  are  located  in  State  or  territorial  capitols,  and  one 
in  the  Library  of  Congress,  which  copies  shall  be  certified  under  the  hand 
of  the  Commissioner  and  seal  of  thc[e]  Patent-Office,  and  shall  not  be  taken 
from  the  depositories  for  any  other  purpose  than  to  be  used  as  evidence. 
[R.  8.] 

Res.  No.  5  of  Jan.  11,  1871,  16  Stat.  L.  590. 

See  the  note  to  the  preceding  R.  S.  sec.  489. 

A  Rea.  of  June  28,  1902,  No.  35,  32  Stat.  L.  746,  entitled  "Joint  Resolution  Relative 
to  the  disposition  of  patent  specifications  and  drawings  in  the  western  district  of 
Pennsylvania,"  provided  as  follows:  "  That  the  set  of  United  States  patent  specifica- 
tions and  drawings  now  on  deposit  in  the  clerk's  office  of  the  United  States  district 
court  for  the  western  district  of  Pennsylvania,  pursuant  to  section  four  hundred  and 
ninety,  Revised  Statutes,  be  removed  therefrom  and  deposited  in  the  patent  department 
of  the  Carnegie  Library,  in  the  city  of  Pittsburg,  Pennsylvania,  subject  to  the  uses 
specified  in  sections  four  hundred  and  ninety  and  eight  hundred  and  ninety-four. 
Revised  Statutes;  and  that  hereafter  the  said  patent  department  of  the  said  Carnegie 
Library  of  Pittsburg  shall  be  the  place  of  deposit  for  the  United  States  patent  specifica- 
tions and  drawings  referred  to  in  section  four  hundred  and  ninety,  Revised  Statutes, 
instead  of  the  clerk's  office  of  the  United  States  district  court  for  the  western  district 
of  Pennsylvania." 

Back  iaaues. — ^This  section  and  R.  6.  drawings  of  back  issues  of  the  patent 
sees.  491  and  492  next  following  do  not  offica  Letting  Contracts,  (1876)  16  Op. 
apply  to  and  regulate  the  production  of       Atty.-Gen.  538. 

Sec.  491.  [Additional  specificatiom  and  drawings.]  The  Commis- 
sioner of  Patents  is  authorized  to  have  printed  such  additional  numbers 
of  copies  of  specifications  and  drawings,  certified  as  provided  in  the  preced- 
ing section,  at  a  price  not  to  exceed  the  contract  price  for  such  drawings, 
for  sale,  as  may  be  warranted  by  the  actual  demand  for  the  same ;  and  he  is 
also  authorized  to  furnish  a  complete  set  of  such  specifications  and  draw- 
ings to  any  public  library  which  will  pay  for  binding  the  same  into  volumes 
to  correspond  with  those  in  the  Patent-OjBRce,  and  for  the  transportation  of 
the  same,  and  which  shall  also  provide  for  proper  custody  for  the  same, 
with  convenient  access  for  the  public  thereto,  under  such  regulations  as 
the  Commissioner  shall  deem  reasonable.     [B,  8.] 

Res.  No.  5  of  Jan.  11,  1871,  16  Stat.  L.  590. 
See  the  note  to  R.  S.  sec.  489,  supra,  p.  7. 

Copies. —  Copies  of  specifications  may  drawings  required  by  the  patent  office, 
be  furnished  to  any  applicant.  (1812)  1  from  the  superintendent  of  public  print- 
Op.  Atty.-Gen.  171.  ing  to  the  commissioner  of  patents,  does 

Effect  of  official  change. —  It  was  ruled  not    render    an    appropriation    for    such 

by  the  Attorney -General  in   (1872)   14  Op.  work  inapplicable  for  the  payment  of  the 

Xtty.-Gen.  58,  that  the  transfer  oif  the  di-  expenses  incurred, 
rection   of    publishing    specifications    and 

Sec.  492.  [lithographing  and  engraving.]  The  lithographing  and 
engraving  required  by  the  two  preceding  sections  shall  be  awarded  to  the 
lowest  and  best  bidders  for  the  interests  of  the  Government,  due  regard 
being  paid  to  the  execution  of  the  work,  after  due  advertising  by  the  Con- 
gressional Printer  under  the  direction  of  the  Joint  Committee  on  Printing ; 
but  the  Joint  Committee  on  Printing  may  empower  the  Congressional 


PATENTS  9 

Printer  to  make  immediate  contracts  lor  engraving,  whenever,  in  their 
opinion,  the  exigencies  of  the  public  service  will  not  justify  waiting  for 
advertisement  and  award;  or  if,  in  the  judgment  of  the  Joint  Committee 
on  Printing,  the  work  can  be  performed  under  the  direction  of  the  Com- 
missioner of  Patents  more  advantageously  than  in  the  manner  above  pre- 
scribed, it  shall  be  so  done,  under  such  limitations  and  conditions  as  the 
Joint  Committee  on  Printing  may  from  time  to  time  prescribe.    [B,  S,] 

Res.  No.  5  of  Jan.  11,  1871,  16  Stat.  L.  590;   Act  of  March  24,  1871,  ch.  5,  17 
Stat.  L.  2. 
See  the  note  to  R.  S.  sec.  489,  supra,  p.  7.' 

Power    to    waive    advertisement. — The  Liability   of   government   on   unlawful 

power  to  waive  an   "  adveriifiement  and  contract. — ^An  officer,  who  in  giving  out  a. 

award''  conferred  upon  the  committee  of  contract  haa  failed  to  comply  with  the 

printing  by  this  section  is  that  therein  statutory   provision    requiring   advertise- 

expre»9ed  m  case  of  an  exigency  of  the  ment  previous  to  letting  the  contract,  can- 

puDlic  service.    None  other  is  implied  in  not,  by  permitting  performance  thereun- 

their  power  to  prescribe  rules,  etc.,  for  der  to  proceed  to  any  extent,  make  such 

the  acibion   of   the  commissioner   of  pat-  contract  obligatory  upon  the  government. 

entsL     (Letting  Contracts,    (1876)    16  Op.  Letting  Contracts,    (1876)    15  Op.  Atty.- 

Atty.-Gem.  538.  Gen.  638. 

Sec.  493.  [Price  of  copies  of  specificatioxu  and  drawings.]  The  price 
to  be  paid  for  uncertified  printed  copies  of  specifications  and  drawings  of 
patents  shall  be  determined  by  the  Commissioner  of  Patents:  Provided, 
That  the  maximum  cost  of  a  copy  shall  be  ten  cents.    [B.  S.] 

This  section  was  amended  to  read  as  above  by  the  Act  of  May  19,  1896,  ch.  204,  29 
Stat.  L.  124,  entitled  ''An  Act  amending  the  statutes  relating  to  the  sale  of  printed 
copies  of  patents."    The  section  was  originaUy  as  follows: 

"Sec.  49i3.  The  price  to  be  paid  for  uncertified  printed  copies  of  specifications  and 
drawings  of  patents  shall  be  determined  by  the  Gonunissioner  of  Patents,  within  the 
limits  of  ten  cents  as  the  minimum  and  fifty  cents  as  the  maximum  price."  Act  of 
March  24,  1871,  ch.  5,  17  Stat.  L.  3. 

Sec.  494.  [Commissioner  of  patents  to  report  annually.]  The  Com- 
missioner of  Patents  shall  lay  before  Congress,  in  the  month  of  January, 
annually,  a  report,  giving  a  detailed  statement  of  all  moneys  received  for 
patents,  for  copies  of  records  or  drawings,  or  from  any  other  source  what- 
ever; a  detailed  statement  of  all  expenditures  for  contingent  and  miscel- 
laneous expenses;  a  list  of  all  patents  which  were  granted  during  the  pre- 
ceding year,  designating  under  proper  heads  the  subjects  of  such  patents ; 
an  alphabetical  list  of  all  the  patentees,  with  their  places  of  residence ;  a  list 
of  all  patents  which  have  been  extended  during  the  year ;  and  such  other 
information  of  the  condition  of  the  Patent-Office  as  may  be  useful  to  Con- 
gress or  the  public.    [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  199. 

Sec.  495.  [Custody  of  collections  of  exploring  expeditions.]  The  col- 
lections of  the  Exploring  Expedition,  now  in  the  Patent-Office,  shall  be 
under  the  care  and  management  of  the  Commissioner  of  Patents.     [£.  8.] 

Aet  of  Aug.  4,  1854,  ch.  242,  10  Stat.  L.  572. 

Sec.  496.  [Disbursements  for  Patent  Office.]  All  disbursements  for 
the  Patent-Office  shall  be  made  by  the  disbursing  clerk  of  the  Interior 
Department.    [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  209. 
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[Hyx,  l.j  [Certified  copies  of  drawings  —  fees.]  «  •  •  For  photo- 
Mihtfinraph'nii^  or  otherwi.se  producing  copies  of  drawings  of  the  weekly 
imueH  of  patents,  for  producing  copies  of  designs,  trade  marks,  and  pend- 
ing applications,  and  for  the  reproduction  of  exhaasted  copies  of  drawings 
and  8f>f;e]fication.s;  said  photolithographing  or  otherwise  producing  pltftes 
and  copiers  referred  to  in  this  and  the  preceding  paragraph  to  be  done  under 
the  supervision  of  the  Commissioner  of  Patents,  and  in  the  city  of  Wash- 
ington, if  it  can  there  be  done  at  reasonable  rates;  and  the  Commissioner 
of  Patents,  under  the  direction  of  the  Secretary  of  the  Interior,  shall  be 
authorized  to  make  contracts  therefor,  one  hundred  thousand  dollars.  And 
certified  copies  of  such  drawings  and  specifications  may  be  furnished  by 
the  Commissioner  of  Patents  to  persons  applying  therefor  upon  payment 
of  the  pres^mt  rates  for  uncertified  copies,  and  twenty-five  cents  additional 
for  each  certification.    [26  Stat.  L,  939.] 

This  IB  a  provj»ion  of  the  Legihlative,  Executive  and  Judicial  Appropriation  Act 
of  March  3,  1891,  ch.  541. 


[Sbo.  1,]  [Disposition  of  models.]  •  •  •  That  all  models  of  the 
Patent  Office  be  retained  by  the  Interior  Department  until  provision  is 
made  for  their  care  by  Congress.    [35  Stat.  L.  924.] 

This  IB  from  the  Deficiencieg  Appropriation  Act  of  March  4,  1900,  ch.  298. 


[Sko.  1.]  [First  assistant  and  assistant  commissioner.]    •   •    •    The 

F'irHt  Assistant  Commissioner  of  Patents  and  the  Assistant  Commissioner 
of  Patents  shall  hereafter  perform  such  duties  pertaining  to  the  oflSce  of 
(Commissioner  of  Patents  as  may  be  assigned  to  them,  respectively,  from 
time  to  time,  by  the  Commissioner  of  Patents.     [38  Stat.  L.  491.] 

ThiH  Ih  from  the  LegiHiative,  Executive  and  Judicial  Appropriation  Act  of  July  16, 
1914.  ch.  141. 

See  R.  S.  sec.  476,  supra,  p.  4,  and  the  notes  thereto. 


Joint  Resolution  Authorizing  the  Oommissioner  of  Patents  to  exchange 
printed  copies  of  the  United  States  patents  with  the  Dominion  of 
Canada. 

[Res.  of  Jan.  14,  1915,  No.  3,  38  Stat.  L.  1221.] 

[Printed  copies  of  patents  —  exchange  with  Dominion  of  Canada.] 

That  tlie  Commissioner  of  Patents  of  the  United  States  be,  and  he  is  hereby, 
authorized  to  exchange  with  the  Dominion  of  Canada,  under  such  terms  of 
contract  as  may  by  him  be  deemed  practicable,  printed  copies  of  patents 
now  in  the  United  States  Patent  Office  and  hereafter  issued  by  the  United 
States.    [38  Stat.  L.  1221.] 


PATENTS 


11 


[Sec.  1.]  [Financial  clerk  —  bond.]  •  •  •  Financial  clerk,  who  shall 
give  bonds  in  such  amount  as  the  Secretary  of  the  Interior  may  determine. 
[38  Stat  L,  1032.] 

This  is  from  the  Legislative^  Executive  and  Judicial  Appropriation  Act  of  March  4, 
1916,  ch.  141. 


n.    LETTERS  PATENT,  ISSUE,   REQX7ISITES,   VALIDITT, 

AND   DURATION 

Sec.  4883.  [Patents,  how  issued,  attested,  and  recorded.]  All  patents 
shall  be  issued  in  the  name  of  the  United  States  of  America,  under  the  seal 
of  the  Patent  Office,  and  shall  be  signed  by  the  Commissioner  of  Patents, 
and  they  shall  be  recorded,  together  with  the  specifications,  in  the  Patent 
Office  in  books  to  be  kept  for  that  purpose.     [B.  8.] 

This  section  was  amended  by  the  Act  of  April  11,  1902,  ch.  417,  32  Stat.  L.  95,  so 
as  to  read  as  above  set  forth.    The  section  was  originally  as  follows: 

*'  Sec.  4883.  AU  patents  shall  be  issued  in  the  name  of  the  United  States  of  America, 
under  the  seal  of  the  Patent  Office,  and  shall  be  signed  by  the  Secretary  of  the  Interior, 
und  countersigned  by  the  Commissioner  of  Patents,  and  they  sliall  be  recorded,  together 
with  the  specifications,  in  the  Patent-Office,  in  books  to  be  kept  for  that  purpose."  Act 
of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

It  was  first  amended  by  the  Act  of  Feb.  18,  1888,  ch.  15,  25  Stat.  L.  40,  to  read  as 
follows : 

"  Sec.  4883.  All  patents  shall  be  issued  in  the  name  of  the  United  States  of  America, 
under  the  seal  of  the  Patent-Office,  and  shall  be  signed  by  the  Secretary  of  the  Interior 
or  under  his  direction  by  one  of  the  Assistant  Secretaries  of  the  Interior  and 
countersi^ed  by  the  Commissioner  of  Patents,  and  they  shall  be  recorded,  together 
with  the  specifications,  in  the  Patent  Office,  in  books  to  be  kept  for  that  purpose." 

Sections  4883-4936  constitute  chapter  1  (entitled  "Patents")  of  title  60  ("Patents, 
Trademarks,  and  Copyrights  ")  of  the  Revised  Statutes. 

By  Act  of  April  19,  1888,  ch.  126,  25  St%t.  L.  87,  all  patents  theretofore  signed  by 
uiy  assistant  secretary  were  given  the  same  effect  as  if  signed  by  the*  Secretary  on  the 
date  of  execution. 


I.  Nature  of  patent,  11 
II.  VaUdity  of  patent,  12 
III.  Cancellation  of  patent,  13 

I.  Nature,  of  Patent 

Authority  to  issne. —  This  section  only 
expresses  the  necessary  eflfect  of  the  Acts 
f>f  Congress.  The  authority  by  which  the 
patent  issues  is  that  of  the  United  States 
of  America.  U.  S.  r.  American  Bell  Tele- 
phone Co.,  (1888)  128  U.  S.  315,  9  S.  Ct. 
90,  32  U.  S.   (L.  ed.)   450. 

Power  of  Congress. —  Congress,  having 
(Teated  the  monopoly,  may  put  such  lim- 
itations upon  it  as  it  pleases.  Mast  v. 
.Sto?er  Mfg.  Co.,  (1900)  177  U.  S.  485,  20 
S.  Ct.  708,  44  U.  S.  (L.  ed.)   856. 

Nature  and  privileges  of  patent  right. — 
A  patent  is  a  contract  between  the  govern- 
ment on  behalf  of  the  people  and  the 
patentee.  0.  H.  Jewell  Filter  Co.  t\ 
Jackson,  (C.  C.  A.  8th  Cir.  1905)  140 
Fed.  340,  72  C.  C.  A.  304;  Railroad 
Supply  Co.  17.  Hart  Steel  Co.,   (C.  C.  A. 


7th  Cir.  1915)  222  Fed.  261,  138  C.  C.  A. 
23. 

Considered  as  property,  a  patent  right 
is  an  incorporeal  kind  of  personal  prop- 
erty. Fruit-Cleaning  Co.  v.  Fresno  Home- 
Packing  Co.,  (N.  D.  Cal.  1899)  94  Fed. 
845. 

And  as  incorporeal  property  it  is  not 
susceptible  of  actual  delivery  or  posses- 
sion, but  the  recording  of  a  mortgage 
tliereof  in  the  patent  office,  in  accord- 
ance with  the  Act  of  Congress,  is  equiv- 
alent to  a  delivery  of  possession,  and 
makes'  the  title  of  the  mortgagee  com- 
plete toward  all  other  persons,  as  well  as 
against  the  mortgagor.  Waterman  t*. 
Mackenzie,  (1891)  138  U.  S.  252,  11  S. 
Ct.  334.  34  U.  S.  (L.  ed.)  923,  afjirming 
(S.  D.  N.  Y.  1886)   29  Fed.  316. 

Tlie  right  and  the  privileges  thereby 
granted,  as  incorporeal  personal  property, 
are  entitled  to  the  same  rights  and  sanc- 
tions which  attend  other  property.  They 
may  be  transferred  by  oral  agreement, 
and    such   agreement    is    not    within    the 
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statute  of  frauds,  nor  within  R.  S.  sec. 
4898,  infroy  p.  249,  requiring  assignments 
to  be  in  writing,  and  will  be  specifically 
enforced  in  equity  when  properly  proved. 
Whitcomb  r.  Whitcomb,  (1911)  85  Vt. 
76,  81  Atl.  97. 

Purpose  and  effect  of  patent  ri^ht. — 
The  public  policy  declarea  by  the  patent 
laws  is  that  it  is  for  the  benefit  of  the 
public  to  stimulate  invention  and  that  in- 
ventors shall  publish  their  inventions,  and 
to  that  end,  and  in  consideration  of  such 
publication,  to  become  effective  at  the  end 
of  seventeen  years,  they  insure  to  a 
patentee  in  the  meantime  absolute  protec- 
tion in  the  right  to  exclude  every  one 
else  from  making,  using,  or  vending  the 
thing  patented  without  his  consent.  Rub- 
ber Xire  Wheel  Co.  t?.  Milwaukee  Rubber 
Works  Ck).,  (C.  C.  A.  7th  Cir.  1907)  164 
Fed.  368,  83  C.  C.  A.  336,  reversing  (E.  D. 
Wis.  1906)   142  Fed.  631. 

A  "patent"  is  a  monopoly  created  by 
law,  and  gives  the  right  to  exclude  all 
others  from  making,  using,  and  selling 
the  invention  or  articles  made  in  accord- 
ance therewith.  National  Hollow  Brake 
Beam  Co.  v.  Bakewell,  (1909)  224  Mo. 
203,  123  S.  W.  561. 

The  inventor  of  a  new  and  useful  im- 
provement acquires  thereby  no  exclusive 
right  to  it  until  he  obtains  a  patent. 
Cook  V,  Sterling  Electric  Co.,  (C.  C.  Ind. 
1902)    118  Fed.  46. 

Letters  patent. —  In  view  of  the  fact 
that  a  record  of  the  patent  is  preseirved 
in  the  patent  office,  and  that  all  its 
assignments  are  there  recorded,  the  pos- 
session of  the  original  letters  may  be  com- 
paratively unimportant ;  nevertheless, 
they  are  not  valueless,  but  of  intrinsic  ^ 
and  substantial  worth.  The  procurement 
of  a  copy  of  them  would  be  attended  with 
some  inconvenience  and  expense.  They 
are,  like  a  title  deed,  a  personal  chattel. 
They  are  the  evidence  of  their  owner's  ex- 
clusive right  to  the  use  of  the  invention 
and  create  a  property  interest  in  such  in- 
vention. Paine  v,  Parkhurst,  (C.  C.  A. 
6th  Cir.  1913)  205  Fed.  740,  126  C.  C.  A. 
196. 

Construction. — ^A  patent  is  a  contract 
and  its  construction  is  governed  by  the 
same  canons  of  interpretation  that  con- 
trol the  construction  of  other  grants  and 
agreements.  National  Hollow  Brake- 
Beam  Co.  1?.  Interchangeable  Brake-Beam 
Co.,  (C.  C.  A.  8th  Cir.  1901)  106  Fed. 
693,  46  C.  C.  A.  644. 

SeaL — The  seal  which  is  used  is  the 
seal  of  the  patent  office,  and  that  was 
created  by  congressional  enactment.  U.  S. 
r.  American  Bell  Telephone  Co.,  (1888) 
128  U.  S.  315,  9  S.  Ct.  90,  32  U.  S.  (L. 
ed.)    450. 

Effect   of   state   statutes. —  Rights    ac- 

?uired    under    the    patent    laws    of    the 
Tnited   States   cannot   be   affected   by    a 
state    statute.      U.     S.     Consol.    Seeded 


Raisin  Co.  r.  Griffin,  etc.,  Co.,  (C.  C.  A. 
9th  Cir.  1903)  126  Fed.  364,  61  C.  C.  A. 
334. 

II.  Validity  of  Patent 

Presumption. — ^A  patent  is  a  contract 
between  the  government  on  behalf  of  the 
people  and  the  patentee,  the  validity  of 
which  must  be  presumed.  Railroad  Sup- 
ply Co.  V,  Hart  Steel  Co.,  (C.  C.  A.  7th 
Cir.  1915)  222  Fed.  261,  138  C.  C.  A. 
23. 

Necessity  of  signature. — A  patent  is 
void  unless  issued  with  the  signature  re- 
quired by  law.  Marsh  t?.  Nichols,  (1888) 
128  U.  S.  605,  9  S.  Ct.  168,  32  U.  S.  (L. 
ed.)  538;  Marsh  v.  Scott,  (1888)  125 
lU.   114,  16  N.  E.  863. 

Prior  to  the  Act  of  April  11,  1902, 
amending  this  section  as  aoove  noted,  it 
was  held  in  Marsh  v.  Nichols,  (1888)  128 
U.  S.  605,  9  S.  Ct.  168,  32  U.  S.  (L.  ed.) 
638,  that  the  signatures  of  all  the  officers 
named  in  the  statute  must  be  attached  to 
the  instrument  or  it  would  be.  an  incom- 
plete document  and  ineffectual  to  confer 
the  rights  of  a  patent. 

Signature  of  ^'acting  commissioner." — 
Where  the  signature  to  a  patent  is  in  the 
name  of  a  person  as  "  acting  commis- 
sioner" the  patent  is  valid  on  its  face, 
and  the  court  will  take  judicial  notice 
of  it  without  proof  of  office.  York,  etc.. 
Line  R.  Co.  t?.  Winans,  (1854)  17  How. 
30,  15  U.  S.  (L.  ed.)  27;  Wilson  v.  Rous- 
seau, (1846)  4  How.  646,  11  U.  S.  (L. 
ed.)  1141;  Woodworth  t?.  Hall,  (1846)  1 
Woodb.  &  M.  248,  30  Fed.  Cas.  No. 
18,016;  Smith  v.  Mercer,  (1846)  3  Pa. 
L.  J.  Rep.  444,  5  Pa.  L.  J.  529,  22  Fed. 
Cas.  No.   13,078. 

In  Woodworth  v.  Hall,  (1846)  1  Woodb. 
&  M.  389,  30  Fed.  Cas.  No.  18,017,  it  was 
held  that  an  alteration  made  in  the  pat- 
ent after  the  signature  of  the  commis- 
sioner must  be  communicated  to  him  and 
receive  his  sanction. 

Destruction  of  record. —  If  the  record  is 
destroyed   accidentally  by   Are   or   other- 
wise, the  patent  is  not  invalidated.    Hogg 
r.  Emerson,  (1848)   6  How.  437,  12  U.  S. 
(L.  ed.)   505. 

Necessity  of  statutory  requisites. —  A 
patent  is  void  if  all  the  statutory  requi- 
sites are  not  complied  with.  Roemer  i*. 
Simon,  (1877)  95  U.  S.  214,  24  U.  S. 
(L.  ed.)  384;  Moffitt  i?.  Ckiar,  (1860)  1 
Fish.  Pat.  Cas.  610,  17  Fed.  Caa.  No. 
9,690;  Latta  i;.  Shawk,  (1859)  1  Fish. 
Pat.  Cas.  465,  14  Fed.  Cas.  No.  8,116. 

Recitals  of  compliance  with  statutory 
requirements. —  The  law  will  presume 
that  statutory  requirements  which  are 
prerequisite  to  the  grant  of  a  patent 
nave  oeen  complied  with,  and  it  is  not 
necessary  that  the  patent  should  contain 
recitals  of  that  fact.  Gear  c.  Grosvenor, 
(1873)  6  Fish.  Pat.  Cas.  314,  10  Fed.  Caa. 
No.  5,291. 
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Cterieal  error. — ^A  clerical  error  of  an 
examiner  in  failing  to  follow  the  rules  of 
practice  in  the  patent  office  is  not  suffi- 
cient ground  for  declaring  a  patent  void. 
Deere  17.  Arnold,  (K.  D.  N.  Y.  1809)  95 
Fed.  169. 

m.  Cancellation  of  Patent 

Suit  to  cancel  patent — The  United 
States  may  maintain  a  suit  in  equity 
to  cancel  a  patent  obtained  by  fraud, 
mistake,  or  accident.  U.  S.  v,  American 
Bell  Telephone  Co.,  (1888)  128  U.  S. 
31a,  9  S.  Ct.  90,  32  U.  S.  (L.  ed.)  450, 
reversing  (C.  C.  Mass.  1887)  32  Fed.  591. 

Suits  may  be  maintained  by  the  gov- 
eniment  in  its  own  courts  to  set  aside 
one  of  its  patents,  not  only  when  it  has 
a  proprietary  and  pecuniary  interest  in 
the  result,  but  also  when  it  is  necessary 
in  order  to  enable  it  to  discharge  its 
obligations  to  the  public,  and  sometimes 
when  the  purpose  and  effect  are  simply 
to  enforce  the  rights  of  an  individual. 
In  the  former  cases  it  has  all  the  privileges 
and  rights  of  a  sovereign.  The  statutes 
of  limitation  do  not  run  against  it. 
The  laches  of  its  own  officials  does  not 
debar  its  right.  U.  S.  v,  American  Bell 
Telephone  Co.,  (1897)  167  U.  S.  224,  17 
S.  Ct.  809,  42  U.  S.  (L.  ed.)  144,  affirmed 
(C.  C.  A.  1st  Cir.  1895)  68  Fed.  542,  33 
U.  S.  App.  236,  15  C.  C.  A.  569;  U.  S.  v. 
Insley,  (1889)  130  U.  S.  263,  9  S.  Ct. 
485,  32  U.  S.  (L.  ed.)  968;  U.  S.  v.  Nash- 
TiUe,  etc.,  R.  Co.,  (1886)  118  U.  S.  120, 
6  S.  Ct.  1006,  30  U.  S.  (L.  ed.)  81;  Van 
Brocklin  v.  Tennessee,  (1886)  117  U.  S. 
151,  6  S.  Ct.  670,  29  U.  S.  (L.  ed.)  845. 

But  when  it  has  no  proprietary  or  pe- 
cuniary result  in  the  setting  aside  of  the 
patent,  is  not  seeking  to  discharge  its 
obligations  to  the  public,  but  has  brought 
the  suit  simply  to  help  an  individual, 
making  itself,  as  it  were,  t^e  instrument 
by  wMch  the  right  of  that  individual 
against  the  patentee  can  be  established  < — 
then  it  becomes  subject  to  the  rules  gov- 
erning like  suits  between  private  liti- 
gants. U.  S.  1?.  Beebe,  (1888)  127  U.  S. 
338,  8  S.  Ct.  1083,  32  U.  S.  (L.  ed.)  121; 
U.  S.  V.  American  Bell  Telephone  Co., 
(1897)  167  U.  S.  224,  17  S.  Ct.  809,  42 
U.  S.  (L.  ed.)  144,  affirming  (C.  C.  A. 
Ist  Cir.  1895)  68  Fed.  542,  33  U.  S. 
App.  236,  15  C.  C.  A.  569. 

Parties. —  Only  the  United  States  can 
maintain  a  bill  to  annul  a  patent  on  the 
ground  of  fraud  in  its  procurement. 
Briggs  r.  United  Shoe  Machinerv  Co., 
(1915)  239  U.  S.  48,  36  S.  Ct.'6,  60 
U.  S.  (L.  ed.)    138. 

In  Mowry  v.  Whitney,  (1872)  14  Wall. 
434,  20  U.  S.  (L.  ed.)  858,  it  was  held 
that  all  suits  to  set  aside,  annul,  or  de- 
clare void  a  patent  must  be  brought  by 
or  on  behalf  of  the  government  except  in 
the  two  cases  provided  by  statute,  viz.. 


where  there  are  conflicting  claims  to  a 
patent  or  where  there  are  two  interfering 
patents. 

^uit  by  private  citizen. —  The  principle 
is  established  that  the  right  to  bring  a 
suit  in  chancery  to  cancel  or  annul  a 
patent  issued  by  the  United  States  lies 
with  the  government;  and  this  is  the 
reason  a  private  citizen  cannot,  for  him- 
self, bring  such  a  suit.  U.  S.  v.  Ameri- 
can Bell  Telephone  Co.,  (1888)  128  U.  S. 
315,  9  S.  Ct.  90,  32  U.  S.  (L.  ed.)  450, 
reversing  (C.  C.  Mass.  1887)  32  Fed. 
591. 

Proeedure. —  A  bill  in  equity  is  the 
proper  remedy  on  behalf  of  the  United 
States,  when  a  patent  for  an  invention 
has  been  obtained  by  fraud.  U.  S.  17. 
Gunning,  (S.  D.  N.  Y.  1883)  18  Fed.  611, 
(S.  D.  N.  Y.  1884)  22  Fed.  653,  (S.  D. 
N.  Y.  1885)  23  Fed.  668. 

Bill  against  two  patents. —  A  bill  for 
the  repeal  of  patents  because  of  fraud  in 
their  procurement  is  not  objectionable  for 
multlMiriousness  because  it  assails  two 
patents  issued  nearly  a  year  apart,  where 
the  patents  were  issued  to  the  same 
parties,  related  to  the  same  subject,  and 
were  used  in  the  same  operation,  the 
later  patent  being  for  an  improvement 
upon  the  invention  of  the  earlier  one. 
U.  S.  17.  American  Bell  Telephone  Co., 
(1888)  128  U.  8.  315,  9  S.  Ct.  90,  32  U. 
S.  (L.  ed.)  450. 

Sufficiency  of  bilL — It  must  appear  on 
the  face  of  ^e  bill  that  the  suit  was 
brought  in  behalf  of  the  United  States, 
by  the  proper  district  attorney,  or  it  will 
be  held  bad  on  demurrer  as  not  stating  a 
case  which  entitled  the  United  States  to 
the  relief  sought.  U.  S.  v.  Doughty, 
(1870)  7  Blatchf.  424,  25  Fed.  Cas.  No. 
14,986. 

Information  in  name  of  Attomey-Gen- 
eraL —  An  information  in  the  name  of  an 
individual  "  as  he  is  attorney-general  of 
the  United  States,"  and  not  in  the  name 
of  or  on  behalf  of  the  United  States,  is 
not  authorized  by  any  statute,  sanctioned 
by  any  precedent,  or  supported  by  the 
authority  of  any  judicial  decision;  and 
a  demurrer  thereto  will  be  sustained  and 
the  information  dismissed.  Atty.-Gen.  v, 
Rumford  Chemical  Works,  (C.  C.  R.  I. 
1876)  32  Fed.  608. 

Sufficient  allegations  of  fraud. —  In  a 
bill  to  procure  the  repeal  of  a  patent  for 
fraud  in  obtaining  it,  it  is  sufficient  to 
allege  that  the  patentee  knew  that  he 
was  not  the  first  inventor  and  that  his 
efforts  to  procure  the  patent  were  fraudu- 
lent because  he  was  aware  that  he  was 
obtaining  a  patent  to  which  he  was  not 
entitled  by  law  or  in  eqiuty.  All  the 
evidence  which  may  be  adduced  to  prove 
fraud  need  not  be  recited  in  the  bill.  It 
is  sufficient  if  the  main  facts  or  incidents 
which  constitute  the  fraud  be  fairly 
stated.     U.  S.  v.  American  Bell  Telephone 
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statute  of  frauds,  nor  within  R.  S.  sec. 
4898,  infr<i,  p.  249,  requiring  assignments 
to  be  in  writing,  and  will  be  specifically 
enforced  in  equity  when  properly  proved. 
Whitcomb  r.  Whitcomb,  (1911)  85  Vt. 
76,  81  Atl.  97. 

Purpose  and  effect  of  patent  ri^ht. — 
The  public  policy  declared  by  the  patent 
laws  is  that  it  is  for  the  benefit  of  the 
public  to  stimulate  invention  and  that  in- 
ventors shall  publish  their  inventions,  and 
to  that  end,  and  in  consideration  of  such 
publication,  to  become  effective  at  the  end 
of  seventeen  years,  they  insure  to  a 
patentee  in  the  meantime  absolute  protec- 
tion in  the  right  to  exclude  every  one 
else  from  making,  usinff,  or  vending  the 
thing  patented  without  his  consent.  Rub- 
ber Xire  Wheel  Co.  v,  Milwaukee  Rubber 
Works  Ck).,  (C.  C.  A.  7th  Cir.  1907)  154 
Fed,  358,  83  C.  C.  A.  336,  reversing  (E.  D. 
Wis.  1906)    142  Fed.  531. 

A  "patent"  is  a  monopoly  created  by 
law,  and  gives  the  right  to  exclude  all 
others  from  making,  using,  and  selling 
the  invention  or  articles  made  in  accord- 
ance therewith.  National  Hollow  Brake 
Beam  Co.  v,  Bakewell,  (1909)  224  Mo. 
203,  123  S.  W.  661. 

The  inventor  of  a  new  and  useful  im- 
provement acquires  thereby  no  exclusive 
right  to  it  until  he  obtains  a  patent. 
C^k  V.  Sterling  Electric  Co.,  (C.  C.  Ind. 
1902)    118  Fed.  45. 

Letters  patent. —  In  view  of  the  fact 
that  a  record  of  the  patent  is  preserved 
in  the  patent  office,  and  that  all  its 
assifpoments  are  there  recorded,  the  pos- 
session of  the  original  letters  may  be  com- 
paratively unimportant ;  nevertheless, 
they  are  not  valueless,  but  of  intrinsic  ^ 
and  substantial  worth.  The  procurement 
of  a  copy  of  them  would  be  attended  with 
some  inconvenience  and  expense.  They 
are,  like  a  title  deed,  a  personal  chattel. 
They  are  the  evidence  of  their  owner's  ex- 
clusive right  to  the  use  of  the  invention 
and  create  a  property  interest  in  such  in- 
vention. Paine  v.  Parkhurst,  (C.  C.  A. 
6th  Cir.  1913)  205  Fed.  740,  126  C.  C.  A. 
195. 

Construction. — ^A  patent  is  a  contract 
and  its  construction  is  governed  by  the 
same  canons  of  interpretation  that  con- 
trol the  construction  of  other  grants  and 
agreements.  National  Hollow  Brake- 
Beam  Co.  V.  Interchangeable  Brake-Beam 
Co.,  (C.  C.  A.  8th  Cir.  1901)  106  Fed. 
693,  45  C.  C.  A.  644. 

SeaL — The  seal  which  is  used  is  the 
seal  of  the  patent  office,  and  that  was 
created  by  congressional  enactment.  U.  S. 
r.  American  Bell  Telephone  Co.,  (1888) 
128  U.  S.  316,  9  S.  Ct.  90,  32  U.  S.  (L. 
ed.)    450. 

Effect   of   state   statutes. —  Rights   ac- 

?uired    under    the    patent    laws    of    the 
Tnited   States   cannot   be   affected   by   a 
state    statute.      U.    S.    Consol.    Seeded 


Raisin  Co.  r.  Griffin,  etc.,  Co.,  (C.  C.  A. 
9th  Cir.  1903)  126  Fed.  364,  61  C.  C.  A. 
334. 

II.  Validity  of  Patent 

Presumption. — ^A  patent  is  a  contract 
between  the  government  on  behalf  of  the 
people  and  the  patentee,  the  validity  of 
which  must  be  presumed.  Railroad  Sup- 
ply Co.  t?.  Hart  Steel  Co.,  (C.  C.  A.  7th 
Cir.  1915)  222  Fed.  261,  138  C.  C.  A. 
23. 

Necessity  of  signature. — A  patent  is 
void  unless  issued  with  the  signature  re- 
quired by  law.  Marsh  t?.  Nichols,  (1888) 
128  U.  S.  605,  9  S.  Ct.  168,  32  U.  S.  (L. 
ed.)  538;  Marsh  v.  Scott,  (1888)  125 
111.   114,  16  N.  E.  863. 

Prior  to  the  Act  of  April  11,  1902, 
amending  this  section  as  above  noted,  it 
was  held  in  Marsh  v,  Nichols,  (1888)  128 
U.  S.  605,  9  S.  Ct.  168,  32  U.  S.  (L.  ed.) 
638,  that  the  signatures  of  all  the  officers 
named  in  the  statute  must  be  attached  to 
the  instrument  or  it  would  be.  an  incom- 
plete document  and  ineffectual  to  confer 
the  rights  of  a  patent. 

Signature  of  ^'  acting  commissioner.*' — 
Where  the  signature  to  a  patent  is  in  the 
name  of  a  person  as  "  acting  commis- 
sioner" the  patent  is  valid  on  its  face, 
and  the  court  will  take  judicial  notice 
of  it  without  proof  of  office.  York,  etc.. 
Line  R.  Co.  t?.  Winans,  (1854)  17  How. 
30,  15  U.  S.  (L.  ed.)  27;  Wilson  v,  Rous- 
seau, (1846)  4  How.  646,  11  U.  S.  (L. 
ed.)  1141;  Woodworth  v.  Hall,  (1846)  1 
Woodb.  &  M.  248,  30  Fed.  Cas.  No. 
18,016;  Smith  v.  Mercer,  (1846)  3  Pa. 
L.  J.  Rep.  444,  5  Pa.  L.  J.  529,  22  Fed. 
Cas.  No.   13,078. 

In  Woodworth  v.  Hall,  (1846)  1  Woodb. 
&  M.  389,  30  Fed.  Cas.  No.  18,017,  it  was 
held  that  an  alteration  made  in  the  pat- 
ent after  the  signature  of  the  commis- 
sioner must  be  communicated  to  him  and 
receive  his  sanction. 

Destruction  of  record. —  If  the  record  is 
destroyed   accidentally   by   fire  or   other- 
wise, the  patent  is  not  invalidated.    Hogg 
r.  Emerson,  (1848)  6  How.  437,  12  U.  8. 
(L.  ed.)   505. 

Necessity  of  statutory  requisites. —  A 
patent  is  void  if  all  the  statutory  requi- 
sites are  not  complied  with.  Roemer  t\ 
Simon,  (1877)  95  U.  S.  214,  24  U.  S. 
(L.  ed.)  384;  Moffitt  17.  Ckiar,  (1860)  1 
Fish.  Pat.  Cas.  610,  17  Fed.  Cas.  No. 
9,690;  Latta  17.  Shawk,  (1859)  1  Fish. 
Pat.  Cas.  465,  14  Fed.  Cas.  No.  8,116. 

Redtals  of  compliance  with  statutory 
requirements. —  The  law  will  presume 
that    statutory    requirements    which    are 

Srerequisite  to  the  grant  of  a  patent 
ave  been  complied  with,  and  it  is  not 
necessary  that  the  patent  should  contain 
recitals  of  that  fact.  Gear  r.  Grosvenor, 
(1873)  6  Fish.  Pat.  Cas.  314,  10  Fed.  Cas. 
No.  5,291. 
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Clezical  «rxor. — ^A  clerical  error  of  an 
examiner  in  failing  to  follow  the  rules  of 
practice  in  the  patent  office  is  not  suffi- 
cient ground  for  declaring  a  patent  void. 
Deere  v.  Arnold,  (N.  D.  N.  Y.  1899)  95 
Fed.  169. 

m.  Cancellation  of  Patent 

Suit  to  cancel  patent. —  The  United 
States  may  maintain  a  suit  in  equity 
to  cancel  a  patent  obtained  by  fraud, 
mistake,  or  accident.  U.  S.  r.  American 
Bell  Telephone  Ck).,  (1888)  128  U.  S. 
315,  9  S.  Ct.  90,  32  U.  S.  (L.  ed.)  450, 
revtrsing  (C.  G.  Mass.  1887)  32  Fed.  691. 

Suits  may  be  maintained  by  the  gov- 
ernment in  its  own  courts  to  set  aside 
one  of  its  patents,  not  only  when  it  has 
a  proprietary  and  pecuniary  Interest  in 
the  r^ult,  but  also  when  it  is  necessary 
in  order  to  enable  it  to  discharge  its 
obligations  to  the  public,  and  sometimes 
when  the  purpose  and  effect  are  simply 
to  enforce  tiie  rights  of  an  individual. 
In  the  former  cases  it  has  all  the  privileges 
and  righta  of  a  sovereign.  The  statutes 
of  limitation  do  not  rim  against  it. 
The  laches  of  its  own  officials  does  not 
debar  its  right.  U.  S.  v.  American  Bell 
Telephone  Co.,  (1897)  167  U.  S.  224.  17 
S.  Ct.  809,  42  U.  S.  (L.  ed.)  144,  affirmed 
(C.  C.  A.  Ist  Cii.  1896)  68  Fed.  642,  33 
U.  S.  App.  236,  16  C.  C.  A.  669 ;  U.  S.  v. 
Insley,  (1889)  130  U.  S.  263,  9  S.  Ct. 
485,  32  U.  S.  (L.  ed.)  968;  U.  S.  v.  Nash- 
ville, etc.,  R.  Co.,  (1886)  118  U.  S.  120, 
6  S.  Ct  1006,  30  U.  S.  (L.  ed.)  81;  Van 
Brocklin  v.  Tennessee,  (1886)  117  U.  S. 
151,  6  S.  Ct.  670,  29  U.  S.  (L.  ed.)  845. 

But  when  it  has  no  proprietary  or  pe- 
cuniary result  in  the  setting  aside  of  the 
patent,  is  not  seeking  to  discharge  its 
obligations  to  the  pubbc,  but  has  brought 
the  suit  simply  u>  help  an  individual, 
making  itself,  as  it  were,  the  instrument 
by  which  the  right  of  that  individual 
against  the  patentee  can  be  established  — 
then  it  becomes  subject  to  the  rules  gov- 
erning like  suits  between  private  liti- 
gants. U.  S.  17.  Beebe,  (1888)  127  U.  S. 
338,  8  S.  Ct.  1083,  32  U.  S.  (L.  ed.)  121; 
U.  S.  v.  American  Bell  Telephone  Co., 
(1897)  167  U.  S.  224,  17  S.  Ct.  809,  42 
U.  S.  (L.  ed.)  144,  affirming  (C.  C.  A. 
Ist  Cir.  1895)  68  Fed.  542,  33  U.  S. 
App.  236,  15  C.  C.  A.  669. 

Parties. —  Only  the  United  States  can 
maintain  a  bill  to  annul  a  patent  on  the 
ground  of  fraud  in  its  procurement. 
Briggs  r.  United  Shoe  Machinerv  Co., 
(1915)  239  U.  S.  48,  36  S.  Ct.'6,  60 
U.  S.  (L.  ed.)   138. 

In  Mowry  v.  Whitney,  (1872)  14  Wall. 
434,  20  U.  S.  (L.  ed.)  858,  it  was  held 
that  all  suits  to  set  aside,  annul,  or  de- 
clare void  a  patent  must  be  brought  by 
or  on  bdialf  of  the  government  except  in 
the  two  cases  provided  by  statute,  viz.. 


where  there  are  conflicting  claims  to  a 
patent  or  where  there  are  two  interfering 
patents. 

(Suit  6y  private  citizen, —  The  principle 
is  established  that  the  right  to  bring  a 
suit  in  chancery  to  cancel  or  annul  a 
patent  issued  by  the  United  States  lies 
with  the  government;  and  this  is  the 
reason  a  private  citizen  cannot,  for  him- 
self, bring  such  a  suit.  U.  S.  v»  Ameri- 
can Bell  Telephone  Ck).,  (1888)  128  U.  S. 
315,  9  S.  Ct.  90,  32  U.  S.  (L.  ed.)  450, 
reversing  (C.  C.  Mass.  1887)  32  Fed. 
591. 

Procedure. —  A    bill    in    equity    is    the 

§  roper  remedy  on  behalf  of  the  United 
tates,  when  a  patent  for  an  invention 
has  been  obtained  by  fraud.  U.  S.  r. 
Gunning,  (S.  D.  N.  Y.  1883)  18  Fed.  511, 
(S.  D.  N.  Y.  1884)  22  Fed.  653,  (S.  D. 
N.  Y.  1885)  23  Fed.  668. 

Bill  against  two  patents. —  A  bill  for 
the  repeal  of  patents  because  of  fraud  in 
their  procurement  is  not  objectionable  for 
multiniriousness  because  it  assails  two 
patents  issued  nearly  a  year  apart,  where 
the  patents  were  issued  to  the  same 
parties,  related  to  the  same  subject,  and 
were  used  in  the  same  operation,  the 
later  patent  being  for  an  improvement 
upon  the  invention  of  the  earlier  one. 
U.  S.  r.  American  Bell  Telephone  Co., 
(1888)  128  U.  S.  315,  9  S.  Ct.  90,  32  U. 
S.  (L.  ed.)  450. 

Sufficiency  of  bill. —  It  must  appear  on 
the  face  of  the  bill  that  the  suit  was 
brought  in  behalf  of  the  United  States, 
by  the  proper  district  attorney ,^  or  it  will 
be  held  bad  on  demurrer  as  not  stating  a 
case  which  entitled  the  United  States  to 
the  relief  sought.  U.  S.  v.  Doughty, 
(1870)  7  Blatchf.  424,  25  Fed.  Cas.  No. 
14,986. 

Information  in  name  of  Attorney-Gen- 
eral.—  An  information  in  the  name  of  an 
individual  ''  as  he  is  attorney-general  of 
the  United  States,"  and  not  in  the  name 
of  or  on  behalf  of  the  United  States,  is 
not  authorized  by  any  statute,  sanctioned 
by  any  precedent,  or  supported  by  the 
authority  of  any  judicial  decision;  and 
a  demurrer  thereto  will  be  sustained  and 
the  information  dismissed.  Atty.-Gen.  v, 
Rumford  Chemical  Works,  (C.  C.  R.  I. 
1876)  32  Fed.  608. 

Sufficient  allegations  of  fraud. —  In  a 
bill  to  procure  the  repeal  of  a  patent  for 
fraud  in  obtaining  it,  it  is  sufficient  to 
allege  that  the  patentee  knew  that  he 
was  not  the  first  inventor  and  that  his 
efforts  to  procure  the  patent  were  fraudu- 
lent because  he  was  aware  that  he  was 
obtaining  a  patent  to  which  he  was  not 
entitled  by  law  or  in  eqiuty.  All  the 
evidence  which  may  be  adduced  to  prove 
fraud  need  not  be  recited  in  the  bill.  It 
is  sufficient  if  the  main  facts  or  incidents 
which  constitute  the  fraud  be  fairly 
stated.     U.  S.  v.  American  Bell  Telephone 
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Co.,    (1888)    128  U.  S.  316,  9  S.  Ct.  90, 
32  U.  S.   (L.  ed.)   460. 

Duty  to  institute  suit. —  There  is  no  ab- 
solute duty  imposed  upon  the  Attorney- 
General  or  any  Unitea  States  attorney, 
either  by  common  law  or  by  any  statute, 
to  institute  a  proceeding  to  annul  a 
patent  for  an  invention  when  applied  to 
by  any  party  asserting  its  invalidity  for 
want  of  novelty.  New  York,  etc.,  Coflfee 
Polishing  Co.  f.  New  York  Coflfee  Polish- 
ing Co.,   (E.  D.  N.  Y.   1881)    9  Fed.  578. 

Suit  to  declare  patent  partly  void. —  In 
Celluloid  Mfg.  Co.  t*.  Goodyear  Dental 
Vulcanite  Co.,  (1876)  13  Blatchf.  375,  5 
^ed.  Cas.  No.  2,643,  it  was  held  that  a 
suit  in  substance  to  limit  the  effect  of  a 
patent  to  declare  that  it  does  not  extend 
to  a  certain  class  of  cases  and  pro  tanto 
to  have  it  adjudged  void,  and  of  no  force, 
can  only  be  sustained  by  the  Attorney- 
General,  in  the  name  and  on  the  behalf 
of  the  United  States. 

Cancellation  for  fraud. —  It  has  been 
held  that  since  the  defense  that  a  patent 
issued  was  already  covered  by  a  prior 
patent  is,  by  R.  S.  sec.  4920,  infra,  p.  309, 
open  to  every  one  charged  with  infringe- 
ment, either  at  law  or  in  equity,  the  gov- 
ernment if  seeking  simply  to  protect  the 
right  of  an  individual  ought  not  to  be 
permitted  to  maintain  a  suit  in  equity 
to  cancel  a  patent  on  the  above  ground, 
because  it  constitutes  a  perfect  defense 
in  any  action  brought  by  a  patentee;  and 
it  seems  the  result  is  the  same  if  the 
government  is  only  seeking  to  protect  the 
public  at  large,  for  the  public  is  but  the 
aggregation  of  all  the  individuals.  U.  S. 
f.  American  Bell  Telephone  Co.,  (1897) 
167  U.  S.  224,  17  S.  Ct.  809,  42  U.  S. 
(L.  ed.)    144. 

In  U.  S.  V.  American  Bell  Telephone 
Co.,  (1897)  167  U.  S.  224,  17  S.  Ct.  809, 
42  U.  S.  (L.  ed.)  144,  the  court  said: 
"  While  [in  U.  S.  v.  American  Bell  Tele- 
phone Co.,  (1888)  128  U.  S.  316,  (9  S.  Ct. 
90,  32  U.  S.  (L.  ed.)  450) ;  and  U.  S.  v. 
American  Bell  Telephone  Co.,  (1896) 
159  U.  S.  548,  (16  S.  Ct.  69,  40  U.  S. 
(L.  ed.)  255)]  there  was  rightfully 
affirmed  the  po%ver  of  the  government  to 
proceed,  by  suit  in  equity,  against  one 
who  had  wrongfully  obtained  a  patent 
for  land  or  for  an  invention,  .there  was 
no  attempt  to  define  the  character  of  the 
fraud,  or  deceit,  or  mistake,  or  the  ex- 
tent of  the  error  as  to  power,  which  must 
be  established  before  a  decree  could  be 
entered  canceling  the  patent.  It  was  not 
affirmed  that  proof  of  any  fraud,  or  de- 
ceit, or  the  existence  of  any  error  on  the 
part  of  the  officers   as  to  the  extent  of 


their  power,  or  that  any  mistake  in  the 
instrument  was  sufficient  to  justify  a  de- 
cree of  cancellation.  Least  of  all  was  it 
intended  to  be  affirmed  that  the  courts  of 
the  United  States  sitting  as  courts  of 
equity  could  entertain  jurisdiction  of  a 
suit  Dy  the  United  States  to  set  aside 
a  patent  for  an  Invention  on  the  mere 
ground  of  error  of  judgment  on  the  part 
of  the  patent  c^cials.  That  would  be 
an  attempt  on  the  part  of  the  courts  in 
collateral  attack  to  exercise  an  appellate 
jurisdiction    over    the    decisions    of    the 

Satent  office  although  no  appellate  juris- 
iction    has    been    by   the    statutes    con- 
ferred." 

Necessary  proof. —  Before  the  govern- 
ment is  entitled  to  a  decree  canceling  a 
patent  for  an  invention  on  the  ground 
that  it  had  been  fraudulently  and  wrong- 
fully obtained  it  must,  as  in  the  case  of 
a  like  suit  to  set  aside  a  patent  for  land, 
establish  the  fraud  and  the  wrong  by 
testimony  which  is  clear,  convincing,  and 
satisfactory.  U.  S.  v.  American  Bell 
Telephone  Co.,  (1897)  167  U.  S.  224,  17 
S.  Ct.  809,  42  U.  S.    (L.  ed.)    144. 

Injunction  to  restrain  suits  for  in- 
fringement pending  suit  for  cancellation. 
—  In  a  suit  brought  by  the  direction  of 
the  Attorney-General  to  repeal  letters 
patent  a  motion  for  a  preliminary  in- 
junction to  restrain  the  commencement 
or  prosecution  of  suits  for  infringement 
will  not  be  granted.  The  infringement 
of  a  patent  is  a  trespass  upon  the  ex- 
clusive rights  granted,  but  the  United 
States,  as  an  owner  or  proprietor,  has  no 
interest  in  promoting  such  trespasses; 
and  their  prevention  or  the  prosecution 
of.  suits  for  their  commission  cannot  be 
an  injury  to  the  United  States  as  a  pro- 
prietor. If  the  patent  is  repealed,  the 
suit  may  fall  or  may  not;  but  at  any 
rate  the  matter  .is  entirely  between  the 
parties  to  the  suit  and  not  at  all  between 
the  United  States  and  either  of  the 
parties.  U.  S.  v.  Colgate,  (S.  D.  N.  Y. 
1884)  21  Fed.  318. 

Patent  revoked  by  executive. —  \Vhen  a 
patent  has  received  the  proper  signatures 
and  has  had  affixed  to  it  tne  seal  of  the 
patent  office,  it  has  passed  beyond  the  con- 
trol and  jurisdiction  of  that  office,  and  is 
not  subject  to  be  revoked  or  canceled,  by 
the  President  or  any  other  officer  of  the 
government.  McCormick  Harvesting  Mach. 
Co.  V.  Aultman,  (1898)  169  U.  S.  606,  18 
S.  Ct.  443,  42  U.  S.  (L.  ed.)  875;  U.  S.  t?. 
American  Bell  Telephone  Co.,  (1888)  128 
U.  S.  316,  9  S.  Ct.  90.  32  U.  S.  (L.  ed.) 
450;  U.  S.  V  Schurz,  (1880)  102  U.  S. 
378,  26  U.  S.  (L.  ed.)   167. 


Sec.  4884.  [Contents  and  duration.]  Every  patent  shall  contain  a  short 
title  or  description  of  the  invention  or  discovery,  correctly  indicating  its 
nature  and  design,  and  a  grant  to  the  patentee,  his  heirs  or  assigns,  for  the 
term  of  seventeen  years,  of  the  exclusive  right  to  make,  use,  and  vend  the 
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invention  or  discovery  throughout  the  United  States,  and  the  Territories 
thereof,  referring  to  the  specification  for  the  particulars  thereof.  A  copy 
of  the  specification  and  drawings  shall  be  annexed  to  the  patent  and  be  a 
part  thereof.     [B.  S,] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  201. 


I.  History  and  purpose  of  act,  15. 
II.  Title  or  description,  15. 

III.  Construction,  16. 

IV.  Grant  to  patentee,  20. 

V.  Specification   and  drawings,  21. 


I.  History  aivd  Purpose  op  Act 

"  The  protection  ^ven  to  inventors  and 
authors  in  the  United  States  originated 
in  the  Constitution,  §  8  of  Art.  1  of  which 
authorizes  the  Congress  to  *  promote  the 
process  of  science  and  useful  arts,  by  se- 
curing for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  re- 
spective writing  and  discoveries.'  This 
protection,  so  far  as  inventors  are  con- 
cerned, has  been  conferred  by  the  act  of 
Congress  passed  April  10,  1700,  and  sub- 
sc'quent  acts  and  amendments  The  act 
of  1790,  1  Stat.  10»,  c.  7,  granted  *  the 
sole  and  exclusive  right  and  liberty  of 
making,  constructing,  using  and  vending 
to  others  to  be  used,  the  said  invention 
or  discovery.'  In  1793  (Feb.  21,  1793, 
I  Stat.  318,  c.  11)  the  word  *  f  ull'  was 
substituted  for  the  word  *  sole,'  and  in 
1836  (July  4,  1836,  5  Stat.,  117,  §  5,  c. 
357 )  the  word  *  constructing '  was 
omitted.  This  legislation  culminated  in 
§  4884  of  the  Revised  Statutes,  the  part 
with  which  we  are  dealing  being  prac- 
tically identical  with  the  act  of  July  8, 
1870,  16  Stat.  198,  §  22,  c.  230.  It  pro- 
vides that  every  patent  shall  contain  '  a 
grant  to  the  patentee,  his  heirs  and  as- 
signs, for  the  term  of  seventeen  years,  of 
the  exclusive  right  to  make,  use,  and 
vend  the  invention  or  discovery.'  The 
right  to  make,  use  and  sell  an  invented 
article  is  not  derived  from  the  patent 
law.  This  right  existed  before  and  with- 
out the  passage  of  the  law  and  was  al- 
ways the  right  of  an  inventor.  The  act 
secured  to  the  inventor  the  exclusive  right 
to  make,  use  and  vend  the  thing  patented, 
and  consequently  to  prevent  others  from 
exercising  like  privileges  without  the  con- 
sent of  the  patentee.  It  was  pansed  for 
the  purpose  of  encouraging  useful  inven- 
tion and  promoting  new  and  useful  im- 
provements by  the  protection  and  stimula- 
tion thereby  ffiven  to  inventive  penius, 
and  was  intended  to  secure  to  the  pu1)lic, 
after  the  lapse  of  the  exclusive  privileges 
granted,  the  benefit  of  such  inventions 
and  improvement*."  Bauer  v.  O'Donnell, 
(1913)  229  U.  S.  1,  33  S.  Ct.  616,  57 
XT.  S.  (L.  ed.)  1041,  Ann.  Cas.  1915A  150, 
50  L.  R.  A.  (N.  S.)  118.>. 


II.  Title   or   Description 


Form  of  title.— The  title  to  a  patent 
need  not  be  sp^ific  and  the  nature  and 
design  of  the  invention  alone  need  be 
indicated.  Sickles  v.  Gloucester  Mfg.  Co., 
(1856)  1  Fish.  Pat.  Cas.  222,  22  Fed. 
Cas.  No.  12,841.  But  the  title  of  the 
patent  should  not  be  repugnant  to  the 
specification.  Goodyear  v.  Central  R.  Co., 
(1853)  1  Fish.  Pat.  Cas.  626,  10  Fed. 
Cas.  No.  6,563. 

Description  of  invention. —  It  is  enough 
that  a  patent  so  fully  describes  a  process 
or  a  product  that  one  reasonably  skilled 
in  the  art  may  practice  the  process  or 
manufacture  the  product,  and  that  others 
may  know  with  reasonable  certainty 
whether  or  not  they  are  infringing  it. 
Standard  Paint  Co.  v.  Bird,  (S.  D.  N. 
Y.  1910)    175  Fed.  346. 

Description  of  design. — A  design  pat- 
ent like  a  mechanical  patent  muet  de- 
scribe the  article  in  such  full,  clear,  con- 
cise and  exact  terms  as  to  enable  persons 
skilled  in  the  art  to  make  and  use  the 
invention.  James  E.  Tompkins  Co.  f?. 
New  York  Woven  Wire  Mattress  Co.,  (C. 
C.  A,  2d  Cir.  1907)  159  Fed.  133,  86 
C.  a  A.  323,  reversing  (S.  D.  N.  Y.  1907) 
154  Fed.  669. 

Ingredients  of  chemical  compositions. — 
A  patent  for  a  chemical  composition  must 
not  only  give  the  names  of  the  ingredi- 
ents used  in  making  the  composi- 
tion, but  also  the  proportion  of  each,  so 
that  the  invention  may  be  practiced  by 
those  skilled  in  the  art  without  further 
experimentation.  Panzl  v.  Battle  Island 
Paper,  etc.,  Co.,  (CO.  A.  2d  Cir.  1905) 
138  Fed.  48,  70  C.  C.  A.  474,  mochfying 
(N.  D.  N.  Y.  1904)   132  Fed.  607. 

Means  or  mechanism  to  accomplish  par- 
ticular results. — A  patent  for  a  prescribed 
means  or  mechanism  to  accomplish  a  de- 
sired end  must  be  limited  to  the  particu- 
lar means  described,  or  their  clear  me- 
chanical equivalents,  and  does  not  cover 
any  other  mechanical  structure  which  is 
substantially  different  in  its  construction 
or  in  its  operation.  Union  Ma.tch  Co.  r. 
Diamond  Match  Co.,  (C.  C.  A.  8th  Cir. 
1908)  162  Fed.  148,  89  C.  C.  A.  172.  It 
is  immaterial  whether  or  not  the  means 
for  accomplishing  a  result  covered  by  a 
patent  are  illustrated  therein,  if  they  "are 
sufficiently  described  in  the  specification. 
Till  lard  v.  Fisher  Book  Typewriter  Co., 
(S.  D.  N.  Y.  1907)    151  Fed.  34. 

That  a  patent  of  a  method  for  evacuating 
Incandescent  electric  lamps  by  first  intro- 
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ducing  into  a  tubular  elongation  of  the 
bulb  suitable  substances  capable  of  being 
gasified  by  heat  and  combining  with  the 
gases  generated  by  the  filament  when 
brought  to  incandescence  to  form  solid  or 
liquid  precipitations,  and  then  exhausting 
the  bulb  by  means  of  a  pump  and  sealing 
the  elongation,  then  bringing  the  filament 
to  intensive  incandescence  and  simulta- 
neously heating  the  substance  in  the 
elongation,  and  finally  sealing  off  the 
elongation,  in  the  specification  and  claim 
directs  that,  after  the  partial  exhaustion 
of  the  bulb  by  the  pump,  the  pump  con- 
nection is  to  be  sealed  off,  but  does  not 
mention  specifically  the  ordinary  "work- 
ing" of  the  filament  during  the  pump 
action,  would  not  render  the  patent  proc- 
ess inoperative.  Malignani  v,  Jasper 
Marsh  Oonsol.  Electric  Lamp  Co.,  (C.  C. 
Maas.  1910)   180  Fed.  442. 

Statement  of  causes  producing  result. 
--When  a  patent  oontaine  a  sufficient 
disclosure  of  the  claimed  invention,  it 
will  not  be  invalidated  either  by  the  fail- 
ure of  the  patentee  to  state  the  causes 
which  produce  the  result,  or  by  a  mis- 
taken statement  thereof.  HemoHn  Co.  v, 
Harway  Dyewood,  etc.,  Mfg.  Co.,  (C.  C. 
A.  2d  Cir.  1905)  138  Fed.  64,  70  C.  C.  A. 
480,  affirming  (S.  D.  N.  Y.  1904)  131  Fed. 
483.  It  is  enough  that  a  patent  so  fully 
describes  a  process  or  a  product  that  one 
reasonably  skilled  in  the  art  may  prac- 
tice the  process  or  manufacture  the  pro- 
duct, and  that  others  may  know  with  rea- 
sonable certainty  whether  or  not  they  are 
infringing  it.  Standard  Paint  Co.  v.  Bird, 
(S.  D.  N.  Y.  1010)  175  Fed.  346,  affirmed 
(CCA  2d  Cir.  1910)  182  Fed.  1023, 
104  C  C  A.  669. 

III.   OONSTBUCnON 

In  generaL — The  act  of  Congress  giving 
protection  to  inventors  should  be  fairly 
or  even  liberally  construed;  yet,  while 
this  principle  is  generally  recognized,  care 
should  be  taken  not  to  extend  by  judicial 
construction  the  rights  and  privileges 
which  it  was  the  purpose  of  Congress  to 
bestow.  In  framing  the  Act  and  defining 
the  extent  of  the  rights  and  privileges 
secured  to  a  patentee  Congress  did  not 
use  technical  or  occult  phrases,  but  in 
simple  terms  gave  an  inventor  the  ex- 
clusive right  to  make,  use  and  vend  his 
indention  for  a  definite  term  of  years. 
The  right  to  make  can  scarcely  be  made 
plainer  by  definition,  and  embraces  the 
construction  of  the  thing  invented.  The 
right  to  use  is  a  comprehensive  term  and 
embraces  within  its  meaning  the  right  to 
put  into  service  any  given  invention.  And 
Congress  did  not  stop  with  the  express 
grant  of  the  rights  to  make  and  to  use. 
Recognizing  that  many  inventions  would 
be  valuable  to  the  inventor  because  of 
sales  of  the  patented  machine  or  device 
to   others,   it  granted   also   the   exclusive 


right  to  vend  the  invention  coi;iered  by  the 
letters  patent.  To  vend  is  also  a  term 
readily  understood  and  of  no  doubtful 
import.  Its  use  in  the  statute  secured  to 
the  inventor  the  exclusive  right  to  trans- 
fer the  title  for  a  consideration  to  others. 
In  the  exclusive  rights  to  make,  use  and 
vend,  fairly  construed,  with  a  view  to 
making  the  purpose  of  Congress  effectual, 
resides  the  extent  of  the  patent  monop- 
oly under  the  statutes  of  the  United 
States."  Bauer  v.  O'Donnell,  (1913)  229 
U.  S.  1,  33  S.  Ct.  616,  57  U.  S.  (L.  ed.) 
1041,  Ann.  Cas.  1915A  150,  60  L.  R.  A. 
(N.  S.)   1185. 

Rule  of  construction. — The  rules  for 
the  interpretation  of  contracts  govern  the 
construction  of  a  patent.  O.  H.  Jewell 
Filter  Co.  t?.  Jackson,  (O.  O.  A.  8th  Cir. 
1905)  140  Fed.  340,  72  O.  C  A.  304.  A 
patent  is  a  contract,  and  the  rules  for 
the  construction  of  contracts  generally 
control  in  its  interpretation;  and  when 
its  terms  are  plain,  and  the  intention  of 
the  parties  clearly  manifest  therefrom, 
they  must  prevail;  but  if  its  expressions 
are  ambiguous,  or  its  validity  or  any 
claim  is  doubtful,  that  construction  will 
be  given  which  will  sustain  rather  than 
destroy  the  patent.  Denning  Wire,  etc., 
Co.  r.  American  Steel,  etc.,  Co.,  (O.  C  A. 
8th  Cir.  1909)  169  Fed.  793,  96  O.  C  A. 
259,  affirming  (N.  D.  la.  1908)  160  Fed. 
108.  The  proper  construction  to  be  given 
to  the  patent  must  be  determined  by  the 
court,  with  due  regard  to  the  various  pro- 
visions of  the  patent  law,  the  principles 
thereof,  as  interpreted  by  the  courts,  and 
by  ascertaining  the  true  meaning  of  the 
language  used  in  the  specifications  and 
claims  of  the  patent.  Brush  Electric  Co. 
V.  Electric  Imp.  Co.,  (N.  D.  Cal.  1892) 
52  Fed.  965. 

Pioneer  patent. — ^A  pioneer  inventor  is 
entitled  to  a  broad  and  liberal  interpre- 
tation of  his  patent.  McCormick  t>.  Tal- 
cott,  (1857)  20  How.  402,  15  U.  S.  (L. 
ed.)  930;  Morley  Sewing  Mach.  Co.  v» 
Lancaster,  (1889)  129  U.  S.  263,  9  S.  Ct. 
299,  32  U.  S.  (L.  ed.)  715;  Sessions  t?. 
Romadka,  (1892)  145  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  ed.)  609;  Hammerschlag 
V.  Scamoni,  (a  D.  N.  Y.  1881)  7  Fed. 
584;  American  Bell  Telephone  Co.  i>. 
Spencer,  (C  C  Mass.  1881)  8  Fed.  509; 
Standard  Measuring  Mach.  Co.  v.  Teague, 
(C  C.  Mass.  1883)  13  Fed.  390;  Wor- 
swick  Mfg.  Co.  i\  Buffalo,  (N.  D.  N.  Y. 
1834)  20  Fed.  126;  Hammerschlag  Mfg. 
Co.  f.  Bancroft,  (N.  D.  111.  1887)  32  Fed. 
585;  Norton  t?.  Jensen,  (C  C  A.  9th  Cir. 

1892)  49  Fed.  859,  7  U.  S.  App.  103,  1 
C.  C  A.  452;  Brush  Electric  CS).  v.  Elec- 
tric Imp.  Co.,  (N.  D.  Cal.  1892)  52  Fed. 
965;  Pittsburgh  Reduction  Co.  v.  Cowles 
Electric  Smelting,  etc.,  Co.,   (N.  D.  Ohio 

1893)  55  Fed.  301;  Goodwin  Film,  etc., 
Ck),  V.  Eastman  Kodak  Co.,  (C.  C  A.  2d 
Cir.  1914)  213  Fed.  231,  129  C  C  A.  575; 
Trcibacher-Chemische      Werke,      etc      t\ 
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Roe88ler,  etc..  Chemical  Ca,  (C.  C  A.  2d 
Cir.  1914)  219  Fed.  210,  136  C.  C.  A.  108. 
Where  patentees  might  fairly  be  con- 
sidered pioneers  in  a  practical  art,  aa  of 
flying  with  heavier  than  air  machines, 
their  claims  are  entitled  to  a  liberal  inter- 
pretation. Wright  Co.  V.  Herring-Ourtiss 
Co.,  (C.  C.  A.  2d  Cir.  1914)  211  Fed.  654, 
128  C.  C.  A.  168. 

A  patent  for  improvements  in  trans- 
mitting electrical  impulses  and  signals, 
and  in  apparatus  therefor,  while  for  a 
combination  of  elements,  all  of  which 
were  taken  from  the  prior  art,  discloses 
the  first  practical  wireless  telegraphic 
system,  and  shows  invention  of  a  pri- 
mary character,  which  entitles  it  to  a 
broaid  construction  and  liberal  range  of 
equivalents.  Marconi  Wireless  Tel.  Go.  v. 
De  Forest  Wireless  Tel.  Co.,  (S.  D.  N.  Y. 
1905)   138  Fed.  667. 

The  liberal  construction  allowed  to 
pioneer  inventions  cannot  be  invoked  in 
favor  of  a  patentee  whose  claim  was  lim- 
ited to  save  it  from  anticipation  by  pre- 
vious patents,  so  as  to  broaden  the  claim 
and  practically  make  it  cover  what  was 
rejected  by  the  Patent  OfiSce.  Ck>tto- 
Waxo  Chemical  Co.  v.  Perolin  Co.,  (O.  C. 
A.  8th  Cir.  1911)  186  Fed.  267,  107  C.  C. 
A.  373. 

Liberal  coaatnietion. —  Patents  should 
be  "  construed  liberally,  in  accordance 
with  the  design  of  the  Constitution  and 
the  patent  laws  of  the  United  States,  to 
promote  the  progress  of  the  useful  arts, 
and  allow  inventors  to  retain  to  their 
own  use,  not  anything  which  is  matter  of 
common  right,  but  what  they  themselves 
have  created."  Winans  v.  Denmead, 
(1853)  15  How.  330,  14  U.  S.  (L.  ed.) 
717;  Brush  Electric  Co.  v.  Electric  Imp. 
Co.,  (N.  D.  Cal.  1892)   52  Fed.  966. 

A  strict  construction  of  the  claims  of  a 
patent  should  not  be  resorted  to,  if  the 
result  would  be  a  limitation  on  the  actual 
invention,  unless  it  is  required  by  the 
language  of  the  claim.  Wagner  Type- 
writer Co.  <J.  Wyckoff,  (C  O.  A.  2d  Oir. 
1907)  151  Fed.  585,  81  C.  C.  A.  129,  modi- 
fying (S.  D.  N.  Y.  1906)  138  Fed.  108. 

The  court  should  proceed  in  a  li'beral 
spirit  so  as  to  sustain  the  patent  and  the 
construction  claimed  by  the  patentee  him- 
self, if  this  can  be  done  consistently  with 
the  language  he  hae  employed,  m'adley 
r.  Dull,  (W.  D.  Pa.  1884)  19  Fed.  913; 
Thomson-Houston  Electric  Co.  r.  Black 
River  Traction  Co.,  (C.  C.  A.  2d  Cir. 
1906)  135  Fed.  769,  68  C.  C.  A.  461,  re- 
vermng  (N.  D.  N.  Y.  1903)    124  Fed.  4^5. 

But  a  patent  cannot  be  given  a  con- 
struction broader  than  its  terms,  in  order 
to  cover  something  which  might  have 
been  claimed,  but  was  not.  Universal 
Brush  Co.  t;.  Sonn,  (C.  C.  A.  2d  Cir.  1907) 
154  Fed.  665,  83  C.  C.  A.  422,  reversing 
(N.  D.  N.  Y.  1906)   146  Fed.  517. 

That  interpretation  which  sastAinsaiLd 
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vitalizes  the  grant  of  a  patent  should  be 
preferred  to  that  which  strikes  down  and 

garalyzes  it.  National  Hollow  Brake- 
eam  Co.  v,  Interchangeahle  Brake-Beam 
Co.,  (C.  C.  A.  8th  Cir.  1901)  106  Fed. 
693,  46  C.  C.  A.  544. 

If  the  wording  of  a  claim  of  a  patent 
is  fairly  capable  of  two  constructions,  one 
of  which  will  sustain  the  claim  and  the 
other  defeat  it,  that  which  will  preserve 
the  invention  should  be  adopted.  Uni- 
versal Adding  Mach.  Co.  v.  Comptograph 
Co..  (C.  C.  A.  7th  Cir.  1906)  146  Fed. 
981,  77  O.  C.  A.  227,  reversing  (N.  D.  111. 

1906)  142  Fed.  539.  Under  the  rule  that 
the  language  of  a  patent  should  be  so 
construed  as  to  save  rather  than  destroy 
it,  a  claim  in  a  patent  of  "  rotatably 
mounted  bars  .  .  .  substantially  as  de- 
scribed "  as  an  element  of  a  combination 
IS  not  void  because  the  specification  and 
drawings  show  a  rotataible  and  a  fixed 
bar,  there  being  no  doubt  as  to  the  thing 
intended.     Maunula  v,  Sunell,  (C.  C.  Ore. 

1907)  166  Fed.  535. 

While  it  is  settled  law  that  a  patentee 
who  has  acquiesced  in  the  rejection  of  a 
broad  claim  by  substituting  a  narrower 
one  cannot  insist  on  a  construction  of  the 
latter  to  cover  that  which  waa  rejected, 
yet  such  rule  does  not  debar  him  from  a 
liberal  construction  of  the  claim  as 
granted,  nor  from  the  benefit  oi  the  doc- 
trine of  equivalents.  Heywood  Bros.,  etc., 
Co.  V.  Syracuse  Rapid  Transit  R.  Co.,  (N. 
D.  N.  Y.  1907)   152  Fed.  463. 

The  claims  of  a  patent  which  are  not 
ambiguous  are  to  be  interpreted  according 
to  the  meaning  of  their  own  terme,  and 
are  not  controlled  or  limited  by  any  argu- 
ment or  representation  made  by  the 
patentee's  attorney  before  the  Patent 
Office  aa  to  the  scope  of  the  in\«ntion  or 
the  features  in  which  it  differs  from  the 
prior  art,  where  no  amendment  of  the 
claims  was  required  or  made.  Fullerton 
Walnut  Growers'  Ass'n  v.  Anderson-Bam- 
grover  Mfg.  Co.,  (<?.  C.  A.  9th  Cir.  1908) 
166  Fed.  443,  92  C.  C.  A.  296. 

Where  the  validity  of  a  patent  is  in 
doubt  because  the  claims  are  ambiguous, 
that  construetion  is  to  be  preferred  which 
suetaine  the  patent  rather  than  that 
which  would  render  it  invalid.  Electric 
Candy  Mach.  Co.  v.  Morris,  (E.  D.  Mo. 
1905)   156  Fed.  972. 

A  patent  is  a  contract,  and  the  rules  for 
the  construction  of  contracts  generally 
control  in  its  interpretation,  and  when 
its  terms  are  plain,  and  the  intention  of 
the  parties  clearly  manifest  therefrom, 
they  must  prevaal,  but  if  its  expressions 
are  amhiguous  or  its  validity  or  any 
claim  is  doubtful,  that  construction  will 
be  given  which  will  sustain  rather  than 
destroy  the  patent.  American  Steel,  etc., 
Co.  V.  Denning  Wire,  etc.,  Co.  (N.  D.  la. 

1908)  160  Fed.  108. 

When  two  constructions  of  a  patent  are 
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Co..  (187)  119  U.  S.  664,  7  S.  a.  421,  30 
U.  S.  (L.  ed.)  639;  Consolidated  Roller- 
Mill  Co.  V.  Coombs,  (E.  D.  Mich.  1889) 
39  Fed.  25. 

Conception  furnished  by  others. — Where 
the  conception  of  the  invention  itself  is 
furnished  to  a  person  by  others  he  is  not 
entitled    to   a    patent   as   he   is   not    the 
original     inventor.       O'Reilly     v,     Morse, 
(1853)   15  Mow.  62,  14  U.  S.  (L.  ed.)  601; 
Union   Paper  Collar   Co.   v.   Van    Dusen, 
(1875)    23  Wall.  630.  23  U.  S.    (L.  ed.) 
128;    Agawam    Woollen    Co.    v.    Jordan, 
(i860)    7   Wall.   583,    19   U.   S.    (L.   ed.) 
177);    Atlantic  Works   v.   Brady,    (1883) 
107  U.  S.  192,  2  S.  Ct.  225.  27  U.  S.   (L. 
ed.)   438;  Forgie  v.  Oil  Well  Supply  Co., 
(C.  C.  A.  3d  Cir.  1893)   58  Fed.  871,  17 
U.  S.  App.   254,  7  C.   C.  A.  551;   Eclipse 
Mfg.  Co.  17.  Adkins,   (N.  D.  Ill  1890)    44 
Fed.  280;  WatecHi  v.  Belfield,  (C.  C.  N.  J. 
1886)    26    Fed.    636;    Tlioraas    v.    Weeks, 
(1827)    2    Paine    92,    23    Fed.    Cas.    No. 
13,914;    Pitts  V.  Hall,    (1851)    2  Blatchf. 
229,   19  Fed.  Cas.  No.   11,102;   Judson  v. 
Moore,    (1859)    1  Bond  285,  14  Fed.  Cas. 
No,    7,569;    Alden    v.    Dewey,     (lft40)     1 
Story  336,  1  Fed.  Cas.  No.  153;  Carter  v. 
Carter,    (18a5)    MacA.   Pat.   Cas.   388,   6 
Fed.  Cas.  No.  2,475. 

The  law  intends  to  protect  by  patent 
only  those  who  actually  invent,  and  not 
to  confer  upon  a  claimant  that  which  he 
merely  adopts  from  the  suggestion  and 
genius  of  others.  De  Lamar  t\  De  Lamar 
Min.  Co.,  (O.  C.  Idaho  1901)  110  Fed. 
538. 

Making  failure  success  by  mechanical 
skill, —  But  where  a  machine  was  a  fail- 
ure, the  rendering  it  a  success  by  one 
who  through  mere  mechanical  skill  im- 
proves the  details,  does  not  constitute 
such  person  an  inventor.  Birmingham 
Cement  Mfg.  Co.  v.  Gates  Iron  Works, 
(C.  C.  A.  6th  Cir.  1896)  78  Fed.  350,  41 
U.  S.  App.  201,  24  C.  C.  A.  132. 

Firtt  inventor  defined.— The  first  inven- 
tor is  the  one  first  adapting  and  perfect- 
ing the  invention  and  rendering  its  ca- 
pable of  useful  operation.  St  Paul  Plow 
Works  V.  Starling,  (1891)  140  U.  S.  184, 
11  S.  Ct.  803,  36  U.  S.  (L.  ed.)  404; 
Webster  Loom  Co.  v.  Higgins,  (1882)  105 
U.  S.  680.  26  U.  S.  (L.  ed.)  1177;  Eliza- 
beth t?.  American  Nicholson  Pavement  Co., 
(1878)  97  U.  S.  126,  24  U.  S.  (L.  ed.) 
1000;  Seymour  v.  Osborne,  (1871)  11 
Wall.  616,  20  U.  S.  (L.  ed.)  33;  Whitely 
t/.  Swayne,  (1869)  7  Wall.  685,  19  U.  S. 
(L.  ed.)  199;  Agawam  Woollen  Co.  v. 
Jordan,  (1869)  7  Wall.  683,  19  U.  S. 
(L.  ed.)  177;  Fruit-Cleaning  Co,  v.  Fresno 
Home-Packing  Co.,  (N.  D.  Cal.  1899)  94 
Fed.  846;  Ligowski  Clay-Pigeon  Co.  t\ 
American  Clay-Bird  Co,,  (S.  D.  Ohio  1888) 
34  Fed.  328;  International  tooth  Crown 
Co.  V,  Richmond,  (C.  C.  Conn.  1887)  30  Fed. 
776;  Bader  v,  Vajen,  (1899)  14  App.  Cas. 
(D.  C.)   241;  Tracy  v.  Leslie,   (1899)    14 


App.  Cas.   (D.  C.)    12-:);  Croskev  f.  Atter- 
bury,  (18«6)  9  App.  Cas,  (D.  C.)  207. 

The  man  who  first  reduces  an  invention 
to  practice  is   prima  facie  the  first   and 
true  inventor,  but  the  man  who  first  con- 
ceives aiid  in  a  mental  sense  first  invents 
9,  machine,  art,  or  composition  of  matter 
may  date  his  patentable  invention  back  to 
the  time  of  its  conception  if  he  connects 
the  conception  with  its  reduction  to  prac- 
tice by  reasonable  diligence  on  his  part, 
so   that   they   are   substantially   one  con- 
tinuous act     Christie  v.  Seybold,    (C.  C. 
A.  6th  Cir.  1893)  56  Fed.  69,  6  U.  S.  App. 
520,  5  C.  C.  A.  33;  Philadelphia,  etc.,  R, 
Co.  t\  Slimpson,    (1840)    14  Pet  448,   10 
U.  S.  (L.  ed.)  535;  Reed  f.  Cutter,  (1841) 
1  Story  590,  20  Fed.  Cas.  No.  11,645;  Mc- 
Cormick  Harvesting  Mach.  Co,  v.  Minne- 
apolis   Harvester    Works,    (C.    C.    Minn. 
1890)  42  Fed.  152;  Standard  Cartriage  Co. 
r.  Peters  Cartridge  Co.,  (C.  C.  A.  6th  Cir, 
1896)  77  Fed.  630,  47  U.  S.  App.  205,  23  C. 
C.  A.  367:  General  Electric  Co.  t*.  Steinber- 
ger,  (C.  C.  A.  2d  Cir.  1914)  214  Fed.  781, 
131  C.  C.  A.  193;  Otis  Elevator  Co.  v.  In- 
terborough  Rapid  Transit  Co.,    (C.  C.  A. 
2d  Cir.  1915)   222  Fed.  501,  138  C,  C,  A. 
97;      Evans     r.     Associated     Automatic 
Sprinkler   Co.,    (C.   C.   A.   3d   Cir.    1917) 
241  Fed.  252,  affirming   (E.  D.  Pa.  1916) 
229  Fed.  1007. 

Reducing  inventiont  to  practice. —  The 
general  rule  is  that  he  who  first  reduces 
an  invention  to  practice  is  ordinarily  held 
to  be  the  inventor  as  against  another  who 
claims  to  have  previously  conceived  the 
idea  which  led  to  the  invention,  but  made 
no  practical  application  of  it.  Killeen  f. 
Buffalo  Furnace  Co.,  (V^.  D.  N.  Y.  1905) 
140  Fed.  33;  Eastern  Paper  Bag  Co.  r. 
Continental  Paper  Bag  Co.,  (C  C.  Me. 
1905)  142  Fed.  479;  Laas  v.  S«cott,  (E.  D. 
Wis.  1908)  161  Fed.  122;  Hallwood  f.  La- 
lor,  (1903)   21  App.  Cas.  (D.  C.)  61. 

But  the  inventor  who  first  reduces  to 
practice  is  not  necessarily  prior  in  right 
where  the  inventor  who  is  the  first  to 
conceive  the  idea  was  using  reasonable 
diligence  at  the  time  of  the  second  con- 
ception and  the  first  reduction  to  prac- 
tice. Parkes  v.  Lewis,  (1906)  28  App. 
Cas.  (D.  C.)  1, 

And  where  neither  party  shows  actual 
reduction  to  practice,  the  senior  party, 
being  first  to  conceive,  is  entitled  to  an 
award  of  priority  of  invention.  Furman 
1.  Dean,  (1904)  24  App.  Ca*.  (D.  C.)  277. 

Reduction  to  practice  by  third  person. 
— The  reduction  to  practice  of  an  inven- 
tion by  an  original  inventor  cannot  be 
taken  as  a  reduction  to  practice  by  an- 
other merely  because  the  ownership  of 
the  claims  of  both  may  afterwards  become 
vested  in  the  same  person  or  persons.  It 
is  not  enough  to  entitle  an  applicant  to 
a  patent  that  some  one  else,  not  nis  agent, 
has  shown  the  practicability  of  the  inven- 
tion by  reducing  it  to  practice.     Robin- 
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son  V.  McOoRnidc,  (1907)  29  App.  GaB. 
(D.  C.)  98,  10  Ann.  Gas.  548. 

Reduction  to  practice  of  process. — Ac- 
tual reduction  to  practice  where  the  in- 
vention ia  a  process  consists  in  the  ac- 
tual performance  of  the  process.  Making 
a  device  hy  means  of  Which  the  process 
can  be  carried  out  is  not  such  a  perform- 
ance and  ia  therefore  not  a  reduction  to 
practice.  Croskey  v.  Atterbury,  (1896) 
9  App.  Caa.  (D.  C.)  207. 

D&^ence  in  xedncing  invention  to  prac- 
tice.—  If  the  first  inventor  of  a  device 
exercises  reasonable  diligence  in  reducing 
it  to  practice,  he  doea  not  lose  his  right 
to  a  patent  because  a  second  and  inde- 
pendent inventor  of  the  same  device  may 
have  first  put  it  into  actual  uae.  New 
England  Motor  Co.  v.  B.  F.  Sturtevant 
Co.,  (S.  D.  N.  Y.  1906)  140  Fed.  866; 
Contiiiental  Rubber  Works  v.  Single  Tube 
Automobile,  etc..  Tire  Co.,  (C.  C.  A.  3d  Cir. 
1910)  176  Fed.  462,  101  C.  C.  A.  436, 
atMrmmg  (W.  D.  Pa.  1909)  174  Fed.  60; 
O'Connell  v.  Schmidt,  (1906)  27  App.  Cas. 
(D.  C.)  77;  TumbuU  v.  Curtis,  (1906)  27 
Add.  Cas.  (D.  C.)  687. 

No  invariable  rule  of  diligence  in  the 
reduction  to  practice  of  an  invention  can 
be  prescribed  for  the  government  of  all 
eases,  and  whether  it  has  been  exercised 
in  a  particular  case  must  depend  on 
its  special  circumstances.  Hammond  v. 
Basch,  (1905)  24  App.  Cas.   (D.  C.)   469. 

The  party  to  an  interference  involving 
the  invention  of  a  snap  hook  of  simple 
construction  who  was  the  first  to  con- 
ceive, and  who  did  not  know,  when  he 
filed  hift  application,  that  the  other  party 
had  entered  the  field,  is  not  lacking  in 
diligence,  where  he  made  a  model  demon- 
strating the  utility  of  the  invention,  im- 
mediately had  castings  ntade  for  patterns, 
and  five  months  afterwards  made  his  first 
shipment,  which  four  months  afterwards 
was  followed  by  the  filing  of  his  applica- 
tion, and  where  part  of  the  time  following 
the  making  of  the  castings  he  was  away 
fr(na  home,  and  at  other  times  only  de- 
layed the  exploitation  of  the  invention 
because  of  press  of  other  work,  and  there 
is  nothing  to  show  any  want  of  good 
faith  on  his  part  Schartow  i*.  Schleicher, 
(1910)    35  App.  Cas.    (D.  C.)   347. 

LaiCk  of  diligence. —  An  inventor  who 
was  the  first  to  conceive,  but  who,  with- 
out adequate  reason,  delayed  for  a  year 
to  reduce  to  practice,  and  to  file  his  appli- 
cation, whidi  was  not  filed  imtil  six 
monthii  after  the  issue  of  a  patent  to  his 
rival,  cannot  be  said  to  have  exercised  due 
diligence,  and  will  not  be  awarded  pri- 
ority. Anderaon  f.  Wells,  (1906)  27  App. 
Cas.  (D.  C.)  115. 

In  an  interference  proceeding  involving 
improvements  in  electrical  moturs,  where 
the  senior  parties  conceived  in  March, 
1901,  and  constructively  reduced  to  prac- 
tice by  filing  their  application  April  30, 


1901,  the  junior  party,  who  claimed  to 
have  made  a  sketch  and  disclosure  of  the 
invention  in  July,  1899,  and  a  device  em- 
bodying the  invention  in  August,  1899, 
but  did  nothing  further  until  he  filed  his 
application,  about  a  year  and  nine  months 
afterwards,  failed  to  show  conception 
prior  to  the  date  of  his  application;  but 
even  if  it  did  so  show,  he  was  not  diligent 
in  reducing  to  practice  before  the  arrival 
of  his  opponent  on  the  field  of  invention. 
Harris  v.  Stem,  (1903)  22  App.  Cas.  (D. 
C.)   164. 

Failure  for  three  years  after  conception, 
by  the  junior  party  to  an  interference,  to 
reduce  to  practice  the  invention  —  a  very 
simple  device,  namely,  a  clamp  for  hold- 
ing glass  plates  —  during  which  time  the 
senior  party  entered  the  field  and  reduced 
to  practice,  is  not  excused  by  want  of  time 
and  money,  where  it  appears  that  during 
such  period  the  junior  party  abandoned 
his  calling  as  a  salesman  of  plate  glass 
and  enga^d  in  another  and  different  busi- 
ness, to  start  which  he  borrowed  $3,000. 
Feinberg  v.  Cowan,  (1907)  29  App.  Cas. 
(D.  C.)  80. 

W.  conceived  an  invention  of  an  im- 
provement in  a  machine,  and  made  a 
drawing  thereof  which  he  exhibited  to  an- 
other in  January,  1896.  In  January,  1897, 
he  completed  working  drawings  from 
which  a  machine  was  nnished  in  the  fol- 
lowing April.  In  1898  he  filed  an  ap- 
plication on  which  a  patent  was  granted 
in  1899.  In  the  meantime,  in  December, 
1896,  T.,  an  independent  inventor,  filed 
an  application  for  a  patent  for  the  same 
machine,  on  which  a  patent  was  granted 
in  1904.  It  was  held  that  W.  did  not  use 
such  reasonable  diligence  in  perfecting 
and  adapting  his  invention  as  to  entitle 
him  to  carry  the  date  of  invention  back 
to  the  time  of  its  conception  and  dis- 
closure, nor  back  of  the  date  when  he  re- 
duced it  to  practice  by  completing  his 
machine;  that  the  date  of  T.'s  invention 
was  the  time  of  his  application,  and  he 
was  therefore  the  first  and  original  in- 
ventor in  the  sense  of  the  patent  law,  and 
his  patent  was  valid.  Automatic  Weigh- 
ing Mach.  Co.  f.  Pneumatic  Scale  (Dorp., 
(C.  C.  A.  Ist  Cir.  1909)  166  Fed.  288,  92 
C.  C.  A.  206,  reversing  (C.  C.  Me.  1908) 
158  Fed.  415. 

Lack  of  diligence  is  shown  by  a  party 
to  an  interference  where  he  took  no  steps 
to  file  his  application  for  more  than  two 
years  after  a  test  which  he  claims  was  an 
actual  reduction  to  practice,  did  not  file 
his  application  until  nine  months  there- 
after, and  then  only  after  he  had  heard 
of  a  patent  granted  his  adversary.  Lewis 
V.  Cronemeyer,  (1907)  29  App.  Cas.  (D. 
C.)   174. 

So  also  a  delay  of  three  years  in  re- 
duction to  practice  is  fatal  to  an  award 
of  due  diligence,  where  the  applicant  does 
not  explain  the  delay,  and  has  during  that 
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permisflible,  the  court  will  adopt  that 
which  will  give  to  the  inventor  the  pro- 
tection to  which,  under  the  law,  he  is 
entitled.  Malignani  t*.  Jasper  Marsh 
Consol.  Electric  Lamp  Co.,  (C.  C.  Mass. 
1910)    180  Fed.  442. 

The  presumption  is  that  an  inventor 
intends  to  protect  his  invention  broadly, 
and  consequently  the  scope  of  a  claim 
should  not  be  restricted  beyond  the  or- 
dinary meaning  of  the  words,  save  for 
the  purpose  of  saving  it;  and  in  reading 
the  claim  for  the  purpose  of  construing 
it,  heed  must  not  only  be  paid  to  the 
specification  proper  and  to  the  drawings, 
but  also  to  the  other  claims  of  the  patent. 
Andrews  r.  Nilson,  (1906)  27  App.  Cas. 
(D.  C.)  451. 

A  patent  for  a  process  of  making  mica 
insulating  sheets  oy  combining  "  lamin- 
ated elementary  scales "  of  mica  should 
not  be  construed  to  require  that  the 
scales  must  be  split  down  to  the  last 
possibility  of  splitting,  but  only  so  far 
as  is  commercially  practicable,  especially 
where  it  is  plain,  from  the  description 
of  the  process  in  the  specification,  that 
such  was  the  inventor's  meaning.  Mica 
Insulator  Co.  v.  Commercial  Mica  Co., 
(C.  0.  A.  7th  Cir.  1908)  166  Fed.  440, 
92  C.  C.  A.  292,  reversing  (N.  D.  111. 
1907)   157  Fed.  90. 

A  staten^ent  in  a  patent  for  a  process 
for  bleaching  nuts  that  acid  is  added  to 
the  solution  "  coincidentally "  with  the 
dipping  of  the  nuts  therein  should  be  given 
a  reasonable  construction,  and  does  not 
require  that  the  acid  should  be  added  at 
the  very  instant  of  the  dipping,  but  a  suc- 
cessive dipping  of  different  crates  of  nuta 
after  the  acid  has  been  added  and  so  long 
as  it  remains  effective  for  the  purpose 
used  is  fairly  within  the  patented  process. 
Fullerton  Walnut  Growers*  Ass'n  v*  An- 
derson-Bamgrover  Mfg.  Co.,  (C.  C.  A. 
9th  Cir.  1908)  166  Fed.  443,  92  C.  C.  A. 
295. 

Courts  will  ^o  far  to 'save  a  patent  for 
a  meritorious  invention,  but  they  cannot 
reconstruct  claims  and  disregard  their 
ver^  terms,  and  add  or  substitute  ma- 
terial words  not  found  therein,  but  ne- 
cessary if  the  true  invention  is  to  be 
covered.  Sharp  v.  Bellinger,  (N.  D.  N. 
Y.  190d)   168  Fed.  295. 

Patents  granted  under  the  laws  of  the 
United  States  pursuant  to  Const.,  art. 
1,  sec.  8,  are  gri^nts  made  in  considera- 
tion of  discoveries  which  "  promote  the 
progress  of  science  and  useful  arts/'  and 
are  to  be  construed  liberally  so  as  to 
effect  their  real  intent.  Bossert  Electric 
(-onstr.  Co.  r.  Pratt  Chuck  Co.,  (C.  C. 
A.  2d  Cir.  1910)  179  Fed.  386,  103  C. 
C.  A.  46. 

The  construction  placed  on  the  patent 
statutes  bv  the  courts  is  favorable  tow- 
ard inventors  having  meritorious  inven- 
^JonSi  and  they  do  not  put  on  them  i>«iTf*t 


or  technical  interpretations,  and  are  in- 
clined to  resolve  all  doubts  as  to  whether 
more  than  one  invention  is  embraced  in 
one  patent  in  favor  of  the  patentee.  In  re 
Briede,  (1906)  27  App.  Cas.  (D.  C.)  298. 

Such  narrow  limitations  should  not  be 
imposed  on  the  patent  as  wUl  enable  sub- 
sequent inventors  to  use  the  invention 
with  impunity  by  appropriating  the  es- 
sential element  of  the  devise,  t.  6.,  the 
indispensable,  functioning  feature  of  it. 
Soci^te  Anonyme  des  Anciens  Etablisae- 
ments  Call  v.  U.  S.,  (1907)  43  Ct.  CI.  25. 

Strict  construction. —  While  the  fact 
that  a  patented  device  has  never  gone  into 
use  does  not  defeat  the  patent,  it  war- 
rants an  inference  against  utility,  the 
converse  of  that  which  arises  from  suc- 
cessful commercial  use,  and  may  justify 
a  narrow  construction  of  the  patent.  Na- 
tional Malleable  Castings  Co.  t*.  Buckeye 
Malleable  Iron,  etc.,  Co.,  (C.  C.  A.  6th 
Cir.  1909)   171  Fed.  847,  96  C.  C.  A.  515. 

While  the  fact  that  the  device  of  a 
patent  has  never  been  put  in  use  does  not 
affect  the  validity  of  the  patent,  it  is 
ground  for  giving  it  strict  construction. 
Westinghouse  Electric,  etc.,  Co.  v.  Toledo, 
etc.,  R.  Co.,  (C.  C.  A.  6th  Cir.  1909) 
172  Fed.  371,  97  C.  C.  A.  69. 

Technical  oonstniction. —  Courts  should 
not  be  astute  to  avoid  inventions.  Davoll 
r.  Brown,  (1845)  1  Woodb.  &  M.  53,  7 
Fed.  Cas.  No.  3,662;  Brush  Electric  Co. 
V.  Electric  Imp.  Co.,  (N.  D.  Cal.  1892) 
1904)    128  Fed.  55. 

''  Mere  rigid  technicalities  are  to  be 
set  aside  unless  there  is  a  clear,  legal 
necessity  for  sustaining  them."  Hamil- 
ton V.  Ives,  (1873)  6  Fish.  Pat.  Cas.  244, 
11  Fed.  Cas.  No.  5,982;  Brush  Electric 
Co.  V.  Electric  Imp.  Co.,  (N.  D.  Cal. 
1892)   52  Fed.  965. 

In  the  construction  of  a  generic  proc- 
ess patent,  every  phenomenon  observed 
during  operation  and  every  minute  detail 
described  in  illustrating  the  process  in 
the  specification  is  not  to  be  read  into 
the  claims  as  a  limitation,  to  avoid  a 
charge  of  infringement.  Electric  Smelt- 
ing, etc.,  Co.  V.  Pittsburg  Reduction  Co., 
(C.  C.  A.  2d  Cir.  1903)  126  Fed.  926,  60 
C.  C.  A.  636,  modifying  (W.  D.  N.  Y. 
1901)    111  Fed.  742. 

Undoubtedlv  a  patent  must  be  taken 
with  all  its  limitations,  and  resort  may 
be  had  to  its  course  through  the  patent 
office  to, determine  them;  neither  can  re- 
jected features  be  reasserted,  nor  a  broad 
construction  be  insisted  on,  where  a  nar- 
row one  has  been  accepted  by  amendment 
to  meet  the  objections  of  the  examiner. 
But,  subject  to  this,  the  patentee  is  en- 
titled to  have  his  patent  taken  as  it 
reads,  with  due  regard  to  the  inTentive 
idea  embodied  in  it,  without  having  it 
treated  in  such  a  way  as  virtually  to 
destroy  it.  Eck  v,  Kntz,  (E.  D.  Pa. 
1904  >  132  Fed.  768. 
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The  claims  of  a  patent  are  to  be  fairly 
construed  in  the  light  of  the  specification 
and  drawings,  so  as  to  cover,  if  possible, 
the  invention,  and  thus  save  it,  especially 
if  it  be  a  meritorious  one.  Mossberg  v. 
Nutter,  (C.  C.  A.  1st  Cir.  1905)  135  Fed. 
95,  68  C.  C.  A.  257,  affirming  (C.  C.  Mass. 
1904)   128  Fea.  55. 

A  patent  for  a  four-part  structure 
operating  in  a  certain  way  cannot  be 
construed  to  cover  a  three-part  structure, 
in  whidi  one  of  said  three  parts  is  a  ■ 
combination  of  two  of  the  parts  of  the 
patented  structure,  where  an  entirely  dif- 
ferent mode  of  operation  is  requirea,  and 
where,  when  it  is  attempted  to  operate 
the  patented  device  in  the  same  way,  it 
13  wholly  inoperative.  Ajax  Forge  Co. 
c.  Morden  Frog,  etc..  Worlds,  (N.  D.  III. 
1907)    156  Fed.  591. 

While  the  courts  lean  toward  reading 
into  the  claims  of  a  patent  such  limita- 
tions as  will  save  the  real  invention  as 
disclosed  by  the  specification  and  the 
prior  art,  where  claims  employ  broad  and 
nebulous  terms  for  the  apparent  purpose 
of  enabling  the  patentee  to  monopolize  an 
important  industry,  the  claims  will  not 
he  narrowed  beyond  the  boundaries 
clearly  warranted  by  the  specification. 
Beekwith  r.  Malleable  Iron  Range  Co., 
(E.  D.  Wis.  1910)    174  Fed.  1001. 

Reference  to  specifications. —  Where 
terms  which  are  not  technical  terms  of 
the  art  are  used  in  the  claims  of  a  patent 
to  differentiate  between  different  tubes 
in  the  patented  structure,  the  specifica- 
tion may  be  referred  to  for  the  purpose 
of  ascertaining  their  meaning  as  so  used. 
Fowler,  etc.,  Mfg.  Co.  v.  National  Radia- 
tor Co.,  (C.  C.  A.  3d  Cir.  1909)  172  Fed. 
661,  97  C.  C.  A.  187. 

Reference  to  rejected  claims. —  A  patent 
must  be  read  and  construed  with  refer- 
ence to  the  claims  rejected  and  cannot 
be  so  construed  as  to  cover  what  was 
rejected  by  the  patent  office.  Williams 
Patent  Crusher,  etc.,  Co.  t\  Pennsyl- 
vania Crusher  Co.,  (E.  D.  Pa.  1910)  17« 
Fed.  576. 

Reference  to  prior  art. —  The  claims  of 
a  patent  finally  allowed  and  accepted  by 
the  patentee  must  be  read  in  connection 
with  the  claims  set  forth  in  the  original 
application  and  with  the  prior  art,  and 
cannot  be  construed  to  cover  what  was 
rejected  or  disclosed  by  prior  devices. 
Victor  Talking  Mach.  Co.  v.  American 
Graphophone  Co.,  (S.  D.  N.  Y.  1906)  . 
145  Fed.  189. 

A  patent  must  be  read  and  construed 
with  reference  to  the  prior  art  and  can- 
not be  so  construed  as  to  cover  what  was 
disclosed  by  the  prior  art.  Williams 
Patent  Crusher,  etc.,  Co.  v.  Pennsylvania 
Crusher  Co.,  (E.  D.  Pa.  1910)  176  Fed. 
576. 

Where  the  lajiguage  employed  in  a 
patent  is  indefinite  or  ambiguous  it 
should  be  read  in  the  light  of  the  reader's 


knowledge  of  the  prior  art.  Malignani 
V.  Jasper  Marsh  Consol.  Electric  Lamp 
Co.,   (C.  C.  Mass  1910)    180  Fed.  442. 

Error  in  reference  to  prior  art. —  If  a 
patentee  in  his  specification  describes  in 
appropriate  language  a  real  invention  and 
properly  sets  forth  his  claim  to  that  in- 
vention, he  is  not  to  be  deprived  of  it 
merely  because  he  has  inadvertently  erred 
in  his  reference  to  the  prior  art.  Bab- 
cock,  etc.,  Co.  r.  North  American  Dredg- 
ing Co.,  (C.  C.  N.  J.  1907)  161  Fed.  265. 
Strict  construction  as  to  mere  improve- 
ments.—  If  validity  is  given  to  a  patent 
only  by  an  improvement  of  a  narrow 
character,  just  sufficient  to  cross  the  line 
which  divides  mechanical  improvement 
from  patentable  invention,  the  inventor 
will  be  protected  only  as  to  such  improve- 
ment as  is  specifically  described,  and  is 
but  little  aided  by  the  doctrine  of 
''  equivalents,"  which  term  has  a  variable  , 
meaninff  and  is  measured  by  the  char- 
acter 01  the  invention.  Rich  t;.  Baldwin, 
(C.  C.  A.  6th  Cir.  1904)  133  Fed.  920, 
66  C.  C.  A.  464. 

A  patent  for  mere  improvement  on  prior 
devices  must  be  limited  to  the  precise 
devices  and  combinations  shown  and 
claimed.  Cumming  v.  Baker,  (C.  C.  A. 
9th  Cir.  1906)  144  Fed.  396,  76  C.  C.  A. 
373. 

When  the  invention  of  a  patent  is  not 
a  pioneer  invention,  the  inventor  is  held 
to  a  rigid  construction  of  his  claims,  and 
is  not  entitled  to  any  considerable  range 
of  equivalents;  and  when,  in  a  patent  for 
a  mere  improvement,  which  in  view  of 
the  prior  art  is  extremely  narrow,  he 
has  limited  his  claims  by  specific  words 
to  a  specific  form  of  device  or  element, 
he  is  bound  thereby.  Sharp  v.  Bellinger. 
(N.  D.  N.  Y.  1909)    168  Fed.  296.- 

The  Schmertz  reissue  patent,  No.  12,443 
(original  No.  791,216),  for  an  apparatus 
and  process  for  manufacturing  wire  glass, 
is  for  an  improvement  on  the  so-^led 
^'  European  "  or  two-sheet  method  of  mak- 
ing wire  glass,  and  consists  in  the 
simultaneity  of  laying  the  wire  and  roll- 
ing the  first  sheet  and  the  close  and 
progressive  following  of  the  second  roll 
easting  the  second  sheet  on  top  thereof. 
This  quickening  of  the  whole  operation 
produces  a  better  welding  of  the  two 
sheets  and  an  improved  result,  but  the 
claims  being  for  an  improvement  only  in 
the  respect  stated,  must  be  limited  to  the 
simultaneity  of  the  particular  method 
and  the  particular  mechanical  means  for 
practicing  it  described  in  the  specifica- 
tions, and  cannot  be  broadened  to  include 
other  methods  or  means  for  accomplishing 
the  same  result.  As  so  construed  and 
limited,  held  not  infringed.  Highland 
Qlass  Co.  V,  Schmertz  Wire  Glass  Co., 
(C.  C.  A.  3d  Cir.  1910)  178  Fed.  W4,  102 
C.  C.  A.  316. 

Construction  in  connection  with  other 
patents  or  Application!. — ^A  second  patent 
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applied  for  by  and  granted  to  a  patentee 
for  a  device  for  the  same  purpose,-  but 
different  in  form  from  one  shown  in  an 
earlier  patent,  may  be  taken  into  con- 
sideration in  construing  the  earlier 
patent,  as  affording  a  presumption  that 
it  did  not  broadly  cover  other  forms  than 
the  one  described.  D'Arcy  r.  Staples,  etc., 
Co.,  (C.  C.  A.  6th  Cir.  1908)  161  Fed. 
733,  88  C.  C.  A.  606. 

An  invention  covered  by  a  patent  is 
not  necessarily  to  be  cut  down  by  the 
fact  that,  while  the  application  for  ft  was 
pending  in  the  patent  office,  other  appli- 
cations were  brought  forward  from  time 
to  time  by  the  same  inventor,  representing 
different  developments  of  the  same  idea; 
all  being  allowed  and  issued  the  same 
day.  Manhattan  Gen.  Constr.  Co.  v. 
Helios-Upton  Co.,  (E.  D.  Pa.  1905)  136 
Fed.  785. 

Improvement  on  prior  device  of  same 
inventor. —  A  patent  expressly  for  an  im- 
provement on  the  device  of  a  prior  patent 
to  the  same  inventor  should  be  read  in 
connection  with  •the  first,  and  will  not 
be  declared  void  because,  standing  alone, 
it  does  not  describe  an  operative  appar- 
atus. Los  Alamitos  Sugar  Co.  i;.  Car- 
roll, (C.  C.  A.  9th  Cir.  1909)  173  Fed. 
280,  97  C.  C.  A.  446. 

Invention  not  put  to  practical  use. — 
The  rule  applied  that  in  a  suit  for  in- 
fringement of  a  patent  for  an  alleged 
invention  of  which  no  practical  use  has 
ever  beeh  made,  the  patent  is  not  en- 
titled to  the  same  breaoth  of  construction 
which  might  be  warranted  by  its  proved 
usefulness.  Boston  Woven  Hose,  etc.,  Co. 
t?.  Pennsylvania  Rubber  Co.,  (C.  C.  A.  1st 
Cir.  1908)  164  Fed.  567,  90  C.  C.  A.  84, 
affirming  (C.  C.  Mass.  1907)  156  Fed.  787. 

Nonuser  as  affecting  construction.— 
While  the  validity  of  a  patent  is  not 
affected  by  its  nonuser,  such  fact  may 
have  a  bearing  on  its  construction  in  re- 
quiring its  limitation  to  the  device 
plainly  shown  and  distinctly  described. 
Kestner  Evaporator  Co.  v,  American 
Evaporator  Co.,  (E.  D.  Pa.  1910)  182  Fed. 
844. 

Novelty  and  utility  as  affecting  con^ 
struction. — ^Whether  an  invention  be  a 
pioneer,  or,  being  of  small  importance,  is 
ranked  at  the  foot  of  the  line,  the  rule 
is  that  it  shall  be  judged  on  its  own 
merits  $  that  is  to  say,  according  to  the 
advance  it  has  made  in  novelty  and  utility 
beyond  the  former  art.  Vrooman  v.  Pen- 
hollow,  (C.  C.  A.  6th  Cir.  1910)  179  Fed. 
296,  102  C.  C.  A.  484. 

Construction  to  avoid  interference. — 
Where  a  patentee  limited  his  claims  by 
the  use  of  the  word  "  corrugated  "  to  de- 
scribe the  form  of  a  part,  he  cannot  be 
heard  to  say  that  it  should  be  given  a 
broader  construction  as  "  polygonal "  or 
"  noncircular,"  when  there  was  pending  in 
the  patent  office  at  the  same  time  another 
application   with   which   he   would   have 


been  thrown  into  interference  if  he  had 
used  the  broader  term.  Ajax  Forge  Co. 
V.  Morden  Frog,  etc..  Works,  (N.  U.  111. 
1907 )   156  Fed.  694. 

Claims  affording  basis  for  separate  pat- 
ents.— ^A  patent  should  not  be  held  invalid 
because  each  of  its  claims  might  have 
been  made  the  basis  of  a  separate  ap- 
plication, where  all  relate  to  improve- 
ments in  a  single  instrument  and  may  in 
a  sense  be  considered  elements  of  one  con- 
struction. Hohmann,  etc.,  Mfg.  Co.  t-. 
Charles  J.  Tagliabue  Mfg.  Co.,  (E.  D.  N. 
Y.  1«09)   176  Fed.  87. 

Particular  words  construed. —  The  term 
''Chamotte,"  an  used  in  the  arts,  has  a 
broader  meaning  technically  than  ordi- 
nary fire  brick  crushed  or  fire  clay,  and 
means,  'when  used  to  describe  an  element 
in  a  patented  combination,  a  clay  which 
has  been  burned  to  an  extent  which  de- 
prives it  of  further  shrinkage  on  being 
again  subjected  to  heat.  Panzl  r.  Battle 
leland  Paper,  etc.,  Co.,  (N.  D.  N.  Y. 
1904)   132  Fed.  6«7. 

The  word  *'  simultaneously,"  used  in  a 
patent  to  describe  the  operation  of  the 
parts  of  a  machine  which  in  fact  operate 
progressively  to  complete  the  article  pro- 
duced, must  be  construed  to  mean  that 
the  parts  operate  unitedly,  harmoniously, 
and  in  concord,  and  not  at  the  same  in- 
stant of  time.  E.  J.  Manville  Mach.  Co. 
V.  Excelsior  Needle  Co.,  (C.  C.  A.  2d  Cir. 
1909)  167  Fed.  638,  93  C.  0.  A.  216,  af- 
firming (C.  C.  Conn.  1908)   162  Fed.  486. 

The  word  "convex,"  used  in  the  claims 
of  a  patent  as  applied  to  a  surface,  is  to 
be  given  its  generally  accepted  meaning, 
as  indicating  a  surface  of  a  more  or  less 
spherioal  form  rather  than  cylindrical. 
Beckwith  v.  Malleable  Iron  Range  Ca, 
(E.  D.  Wis.  1910)    174  Fed.  1001. 

The  term  "bell,"  used  in  a  patent  for 
a  graphophone,  means  the  amplifying 
horn  used  in  sound-reproducing  machin- 
ery. Victor.  Talking  Mach.  Co.  v.  Duplex 
Phonograph  Co.,  (C.  C.  A.  6th  Cir.  1910) 
182  Fed.  822,  105  C.  C  A.  264. 

IV.  Gbant  to  Patcntdb 

Designating  patentee. — ^A  patentee  must 
be  named  or  described  in  the  patent,  but 
the  pat^it  will  not  be  rendered  void  by 
an  error  in  this  if  the  patentee  is  de- 
scribed with  sufficient  accuracy  to  iden- 
tify him.  Bignall  v,  Harvey,  (N.  D.  K 
Y.  1880)  4  Fed.  334;  Northwestern  Fire 
Extinguisher  Co.  t?.  Philadelphia  Fire  Ex- 
tinguisher Co.,  (1874)  1  B.  &  A.  Pat.  Cas. 
177,  18  Fed.  Cas.  No.  10,337. 

**His  heirs  or  assigns." — The  words  in 
the  statute,  "the  patentee,  his  heirs,  or 
asigns,''  whether  construed  according  to 
the  rules  of  grammar,  or  to  the  evident 
intent  of  Congress,  mean  "  the*  patentee, 
or  his  heirs  or  assigns."  They  compre- 
hend the  legal  representatives,  assignees 
in   law   and   assignees   in   fact,   and   the 
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phnaeology  raises  no  limitation  in  the 
sense  of  the  strict  common-law  rule  ap- 
plied to  realty.  De  La  Vergne  Refriger- 
ating ICach.  Co.  V,  Featherstone,  (1893) 
147  U.  S.  209,  13  S.  Ct.  283,  37  U.  S. 
(L.  ed.)   138. 

Riglitt  of  penonal  representatives. — 
Xhe  words  "his  heirs  and  assigns"  do 
not  have  the  force  of  vesting  the  title  to 
a  patent  in  the  heirs  as  against  the  ex- 
ecutor or  administrator  of  a  deceased  pat- 
entee. Shaw  Relief  Valve  Co.  v.  New 
Bedford,  (C.  €.  Mass.  1884)  19  Fed.  7^; 
May  V,  Logan  County,  (N.  D.  Ohio  1887) 
30  Fed.  250. 

A  patent-right,  like  any  other  personal 
property,  vests  in  the  executors  and  ad- 
ministrators and  not  the  heirs  of  the  pat- 
entee if  he  has  died  without  having  as- 
signed it.  Bradley  v.  Dull,  (W.  D.  Pa. 
1884)    19  Fed.  913. 

Sight  to  vend  —  Fixing  retail  price, — 
In  Bauer  p.  O'Donnell,  (1913)  229  U.  S.  1, 
33  S.  Ct.  615,  57  U.  S.  (L.  ed.)  10^1,  Ann. 
Oas.  1915A  150,  60  L.  R.  A.  (N.  S.)  1186,  it 
was  held  that  a  patentee  could  not  by  notice 
limit  the  price  at  which  future  retail  sales 
of  the  patented  article  might  be  made,  such 
article  being  in  the  hands  of  a  retailer  by 
purchase  from  a  jobber,  who  had  paid  to 
the  agent  of  the  patentee  the  full  price 
-asked  for  the  article  sold.  The  court 
said :  "  The  real  question  is  whether  in 
the  exclusive  right  secured  by  statute  to 
'  vend  '  a  patent^  article  there  is  included 
the  right,  by  notice,  to  dictate  the  price 
at  which  subsequent  sales  of  the  article 
may  be  made.  The  patentee  relies  solely 
upon  ihe  notice  quoted  to  control  future 
prices  in  the  resale  by  a  purchaser  of  an 
article  said  to  be  of  great  utility  and 
highly  desirable  for  general  use.  The  ap- 
pellee and  the  jobbers  from  whom  he  pur- 
chased were  neither  the  agents  nor  the 
licensees  of  the  patentee.  They  had  the 
title  to,  and  the  right  to  sell,  the  article 
purchased  without  accounting  for  the  pro- 
ceeds to  the  patentee  and  without  making 
any  further  payment  than  had  already 
been  made  in  the  purchase  from  the  agent 
of  the  patentee.  Upon  such  facts  as  are 
now  presented  we  think  the  right  to  vend 
secured  in  the  patent  statiite  is  not  dis- 
tinguishable from  the  right  of  vending 
given  in  the  C<Jpyright  Act.  In  both  in- 
stances it"  was  the  intention  of  Congress 
to  secure  an  exclusive  right  to  sell,  and 
there  is  no  grant  of  a  privilege  to  keep 
up  prices  and  prevent  competition  by  no- 
tices restricting  the  price  at  which  the 
article  may  be  resold.  The  right  to  vend 
conferred  by  the  patent  law  has  been 
exercised,  and  the  a!dded  restriction  is  be- 
yond the  protection  and  purpose  -of  the 
Act.  This  being  so,  the  case  is  brought 
within  that  line  of  cases  in  which  this 
court  from  the  beginning  has  held  that 
a  patentee  who  has  parted  with  a  pat- 
ented machine  by  passing  title  to  a  pur- 
chaser has  placed  the  article  beyond  the 


limits  of  the  monopoly  secured  by  the  pat- 
ent act."  See  to  the  same  effect  Free 
Sewing  Mach.  Co.  v.  Bry-Block  Mercantile 
Co.,  (W.  D.  Tenn.  1913)  204  Fed.  632; 
Kellogg  Toasted  Corn  Flake  Co.  v.  Buck, 
(S.  D.  Cal.  1913)   208  Fed.  383. 

Expiration  of  patent  —  Rights  of  pub- 
lic,—  On  expiration  of  a  patent,  the  right 
to  manufacture  the  patented  article  passes 
to  the  public,  the  same  as  if  no  patent 
had  been  obtained.  Westcott  Chuck  Co. 
V.  Oneida  Nat.  Chuck  Co.,  (1910)'  199 
K  Y.  247,  92  N.  E.  639,  139  A.  S.  R.  907', 
20  Ann.  Cas.  868,  reversing  judgment 
(1909)  133  App.  Div.  937,  118  N.  Y.  S. 
1149. 

All  that  the  patent  law  requires  is  that 
when  a  patent  expires  the  invention  cov- 
ered by  that  patent  shall  be  free  to  every 
one,  and  not  that  the  public  has  the  right 
to  the  use  of  any  other  invention  the  pat: 
ent  for  which  has  not  expired,  and  which 
adds  to  the  utility  and  advantage  of  the 
instrument  made  as  the  result  of  the  com- 
bined inventions.  U.  S.  r.  American  Bell 
Telephone  Co.,  (1897)  167  U.  S.  224,  17 
S.  Ct.  809,  42  U.  S.  ( L.  ed. )  144,  affirming 
(C.  C.  A.  1st  Cir.  1895)  68  Fed.  542,  33 
U.  S.  App.  236,  15  C.  C.  A.  569. 

Combination  including  separately  pat- 
ented element, —  On  the  expiration  of  a 
patent  for  a  combination,  the  use  of  such 
combination  becomes  free  to  the  public, 
notwithstanding  the  fact  that  it  contains 
as  one  of  its  elements  a  device  covered 
by  another  patent  to  the  same  patentee 
which  has  not  expired.  Thomson-Hous- 
ton Electric  Co.  v.  Illinois  Telephone 
Constr.  Co.,  (N.  D.  111.  1906)  143  Fed. 
534. 

Amendment  of  patent. — A  patent  may 
be  amended  by  application  to  the  patent 
office  and  the  granting  of  the  certificate, 
for  the  purpose  of  curing  mere  clerical 
errors  or  defects.  Woodworth  r.  Hall, 
(1846)  1  Woodb.  &  M.  389,  2  Robb.  Pat. 
Cas.  517,  30  Fed.  Cas.  No.  18,017. 

V.  Specification  and  Drawings 
Part  of  patent. — ^The  specification  and 
description  are  a  part  of  the  patent  when 
issued,  and  the  patent  is  issued  for  the 
invention  described  and  claimed  in  the 
specification.  Hogg  v.  Emerson,  (1848)  0 
How.  437,  12  U.  S.  (L.  ed.)  505;  O'Reilly 
V.  Morse,  (1853)  16  How.  62,  14  U.  S. 
(L.  ed.)  601;  Evans  v.  Eaton,  (1816) 
Pet.  C.  C.  322,  8  Fed.  Cas.  No.  4,559. 

The  drawing  filed  with  an  application 
for  a  patent  as  required  by  law,  with 
the  specifications,  constitutes  a  part  of 
the  patent  when  issued.  Emerson  v, 
Hogg,  (1846)  2  Blatchf.  1,  8  Fed.  Cas. 
No.  4,440;  Washburn  v,  Gould,  (1844) 
3  Story  122,  29  Fed.  Cas.  No.  17,214; 
Phillips  f.  Sensenich,  (1908)  31  App.  Oas. 
(D.  C.)    159. 

Reference  to  drawings. — ^The  drawings 
accompanying  the  specification  of  a  pal- 
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ent  and  referred  to  in  the  descriptive 
parts  thereof  will  be  examined  to  ascer- 
tain the  true  meaning  of  the  terms  used 


in  describing  the  invention.  Steiner,  etc. 
Hardware  Co.  v.  Tabor  Sash  Co.,  (C.  C. 
N.  J.  1910)   178  Fed.  831. 


Sec.  4885.  [Date  of  patent  — final  fee.]  Every  patent  shall  issue 
within  a  period  of  three  monthp  from  the  date  of  the  payment  of  the  final 
fee,  which  fee  shall  be  paid  not  later  than  six  months  from  the  time  at 
which  the  application  was  passed  and  allowed  and  notice  thereof  was  sent  to 
the  applicant  or  his  agent ;  and  if  the  final  fee  is  not  paid  within  that  period 
the  patent  shall  be  withheld.    [B.  S.] 

As  originaUy  enacted  this  section  was  as  follows: 

Sec.  4885.  Every  patent  shall  bear  date  as  of  a  day  not  later  than  six  months 
from  the  time  at  which  it  was  passed  and  allowed  and  notice  thereof  was  sent  to  the 
applicant  or  his  agent;  and  if  the  final  fee  is  not  paid  within  that  period  the  patent 
shall  be  withheld.     [R.  8,] 

Act  of  July  8,  1870,  ch.  220,  16  Stat.  L.  201. 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  May  23,  1908,  ch.  189,  35 
Stat.  L.  246,  entitled  "An  Act  to  amend  section  forty-eight  hundred  and  eighty-five 
of  the  Revised  Statutes." 


Intent  of  statute. — This  provision  was 
intended  to  prescribe  the  date  on  which 
the  patent  would  begin  to  run,  but  should 
any  question  arise  in  the  future  as  to 
the  duration  of  the  patent,  the  time  at 
which  its  execution  was  completed  may 
be  proved.  Marsh  v,  Nichols,  (1888)  128 
U.  S.  605,  9  S.  Ct.  168,  32  U.  S.  (L.  ed.) 
638,  affirming  (E.  D.  Mich.  1883)  15  Fed. 
914. 

Antedating  a  patent. — A  patent  takes 
effect  from  the  time  when  it  is  granted 
and  cannot  be  antedated.  Gramme  Elec- 
trical Co.  t?.  Amoux,  etc..  Electric  Co., 
(S.  D.  N.  Y.  1883)   17  Fed.  838. 

Directory  provision. —  Under  the  section 
as  originally  enacted  and  set  forth  in  the 
text,  it  was  held  that  the  provision  as  to 
dating  patents  was  directory  merely,  since 
the  same  section  allowed  the  applicant  six 
months  after  notice  in  which  to  pay  the 
final  fee;  and  where,  by  reason  of  the 
accumulation  of  work  in  the  office,  the 
patent  could  not  be  prepared  and  signed 
after  such  payment  within  the  six  months, 
and  it  was  therefore  reallowed  and  issued 
on  the  later  date,  it  would  not  be  held 
void  for  that  reason,  at  least  at  the  in- 
stance of  a  private  party  in  a  collateral 
proceeding.  Western  Electric  Co.  v.  North 
Electric  Co.,  (C.  C.  A.  6th  Cir.  1905)  135 
Fed.  79,  67  C.  C.  A.  553. 

Under  the  old  practice  it  was  permissi- 
ble for  the  commissioner  of  patents  to 
antedate  a  patent  to  make  it  correspond 
with  a  prior  English  patent  to  the  same 
patentee.  Tilghman  v.  Proctor,  (1881) 
102  U.  S.  707,  26  U.  S.  (L.  ed.)  279. 

And  under  the  Act  of  1861  a  patent 
might  have  been  dated  as  of  the  date  of 
filing  the  specification  unless  an  interval 
exceeding  six  months  intervened  between 
specification  and  issue.  Burdett  v.  Estey, 
(1880)   19  Blatchf.   (U.  S.)   1. 

Determination  of  priority. —  If  two  pat- 
ents are  issued  at  different  dates  to  the 
same  patentee  priority  will  be  determined 


by  the  date  of  application.  Barbed  Wire 
Patent;  (1892)  143  U,  S.  275,  12  S.  Ct. 
450,  36  U.  S.   (L.  ed.)    154. 

Priority  of  patents  dated  on  same  day. 
— Where  two  patents  are  issiied  on  the 
same  day  by  the  patent  ofiice,  and  there 
is  no  other  evidence  of  senioritv  between 
them  than  such  as  appears  from  their 
several  numbers,  the  earlier  in  number 
must  be  regarded  the  senior  and  the 
earlier  in  publication.  Crown  Cork,  etc., 
Co.  VL  Standard  Stopper  Co.,  (C.  C.  A. 
2d  Cir.  1905)  136  Fed.  841,  69  C.  C.  A. 
519. 

Date  of  corrected  patent. —  If  the  pat- 
ent is  corrected  to  supply  an  essential  ele- 
ment why?h  had  been  omitted,  the  date  of 
the  patent  will  be  the  date  of  such  correc- 
tion. Marsh  v,  Nichols,  (1888)  128  U.  S. 
605,  9  S.  Ct.  168,  32  U.  S.   (L.  ed.)    538. 

Necessary  application  to  determine  date. 
— ^The  application,  when  produced,  in  or- 
der to  be  eflTective  evidence  to  carry  the 
date  of  the  invention  back  to  its  own  date, 
must  be  an  application  for  substantially 
the  same  invention  for  which  the  patent 
is  granted,  without  material  variation  or 
addition.  Chicago,  etc.,  R.  Co.  r.  Sayles, 
(1878)  97  U.  S.  554,  24  U.  S.  (.L.  ed.) 
1053;  Eagleton  Mfg.  Co.  v.  West,  etc., 
Mfg.  Co.,   (S.  D.  N.  Y.  1880)   2  Fed.  774. 

But  if  the  patent  was  not  accompanied 
by  the  application,  the  date  of 'the  patent 
would  be  deemed  to  be  the  date  of  the 
invention.  Eagleton  Mfg.  Co.  v.  West, 
etc.,  Mfg.  Co.,  (S.  D.  N.  Y.  1880)  2  Fed. 
774. 

Acquiescence  in  delays  of  patent  office. 
— That  an  applicant  for  a  patent  ac- 
quiesces in  delay  in  the  patent  ofiice  is 
immaterial  to  the  courts,  and  does  not 
affect  his  rights  under  his  patent,  so  long 
as  the  statute  law  is  not  violated.  Elec- 
tric Vehicle  Co.  v.  Duerr,  (S.  D.  N.  Y. 
1909)  172  Fed.  923,  reversed  on  another 
ground  (C.  C.  A.  2d  Cir.  1911)  184  Fed. 
893,  107  C.  C.  A.  215. 
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Sec  4886.  [What  inventiomi  are  patentable.]  Any  person  who  has 
inTented  or  discovered  any  new  and  useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  and  useful  improvements  thereof,  not 
known  or  used  by  others  in  this  country,  before  his  invention  or  discovery 
thereof,  and  not  patented  or  described  in  any  printed  publication  in  this  or 
any  foreign  country,  before  his  invention  or  discovery  thereof,  or  more  than 
two  years  prior  to  his  application,  and  not  in  public  use  or  oh  sale  in  this 
country  for  more  than  two  years  prioir  to  his  application,  unless  the  same 
is  proved  to  have  been  abandoned,  may,  upon  payment  of  the  fees  required 
by  law,  and  other  due  proceeding  had,  obtain  a  patent  therefor.    [B,  8.] 

This  section  was  amended  to  read  as  above  by  Act  of  March  3,  1897,  eh.  391,  S  1, 
29  Stat.  L.  692,  section  8  of  which,  infra,  p.  249,  provides  that  the  Act  shall  take 
effect  Jan.  1,  1898,  and  the  amendment  of  this  section  and  of  sections  4920,  4887,  4894, 
"  shall  not  apply  to  any  patent  granted  prior  to  said  'date,  nor  to  any  application  filed 
prior  to  said  date,  nor  to  any  patent  granted  on  such  an  application." 

This  section  was  originally  as  follows: 

*'  Sec.  4886.  Any  person  who  has  invented-  or  discovered  any  new  or  useful  art,  ma- 
chine, manufacture  or  composition  of  matter,  or  any  new  and  useful  improvement 
thereof,  not  known  or  used  b^  others  in  this  country,  and  not  patented  or  described  in 
any  printed  publication  in  this  or  any  foreign  country,  before  his  invention  or  discovery 
thereof,  and  not  in  public  use  or  on  sale  for  more  than  two  years  prior  to  his  applica- 
tion, unless  the  same  is  proved  to  have  been  abandoned,  may,  upon  payment  of  the  fees 
required  by  law,  and  oUier  due  proceedings  had,  obtain  a  patent  therefor."  Act  of 
July  8,  1870,  ch.  230,  16  Stat.  L.  201. 


I.  In  general,  23. 
II.  Who  may  obtain  patents,  23. 

III.  What  may  be  patented,  35. 

IV.  Invention,  44. 
V.  Utility,  79. 

VI.  Novelty  and  anticipation,  83« 
VII.  Prior  use  or  sale,  117. 
VIII.  Abandonment,  127. 
IX.  Division  of  inventions,  135. 

I.  In  Genebal 

Conatitutionality  of  statute. — ^Thls  sec- 
tion is  not  unconstitutional  because  it 
provides  that  inventions  or  discoveries 
may  be  either  arts,  machines,  manufac- 
tures, or  compositions  of  matter,  and  that 
presumptively  no  two  of  these  subjects 
are  one  invention.  Inventions  have  been 
fl&QS  distinguished  continuously  since 
1793,  and  the  Supreme  Court  of  the 
United  States  has  frequently  recognized 
the  validity  of  this  division.  In  re 
Frasch,   (1906)  27  App.  Cas.   (D.  C.)   25. 

Construction. —  This  section  is  to  be 
liberally  interpreted  in  the  interest  of  the 
public.  Mason  v.  Hepburn,  13  App.  Cas. 
(D.  0.)   86. 

Kaniifacture. —  "  The  term  manufacture 
as  used  in  the  patent  law,  has  a  very  com- 
prehensive sense,  embracing  whatever  is 
made  by  the  art  or  industry  of  man,  not 
being  a  machine,  a  composition  of  matter 
or  a  design."  Cincinnati  Traction  Co.  v. 
Pope,  (C.  C.  A.  6th  Cir.  1913)  210  Fed. 
443,  127  C.  C.  A.  176. 

"  Buildings  "  are  embraced  in  the  term 
manufacture.  Riter-Conley  Mfg.  Co.  v, 
Aiken,  (C.  C.  A.  3d  Cir.  X913)  203  Fed. 
699,  121  C.  C.  A.  655. 

Mausoleum  confttruction  is  a  "  manu- 
facture."     International    Mausoleum    Go. 


V.  Sievert   (C.  C.  A.  6th  Cir.  1914)    213 
Fed.  225,  129  C.  C.  A.  569. 

State  legislation  a^  affecting  patent 
rights. — ^A  state  statute  cannot  interfere 
with  the  monopoly  granted  to  a  patentee 
and  his  assignees  under  the  federal  laws. 
Rubber  Tire  Wheel  Co.  r.  Milwaukee  Rub- 
ber Works  Co.,  (C.  C.  A.  7th  Cir.  1907) 
154  Fed.  358,  83  C  C.  A.  336,  reversing 
(E.  D.  Wis.  1906)   142  Fed.  531. 

II.  Who  May  Obtain  Patents 

In  generaL — Courts  generally  have  ex- 
tended to  inventors  the  protection  of  the 
patent  laws  when  the  real  invention  is 
susceptible  of  ascertainment  and  the  in- 
ventor has  contributed  a  new  and  useful 
invention  to  the  arts.  Soci6t6  Anonyme 
Des  Anciens  Etablissements  Cail  v,  U.  S., 
(1907)    43  Ct.  CI.  25. 

Basis  for  patent. — The  mere  existence 
of  an  intelleotnal  notion  that  a  certain 
thing  could  be  done,  and  if  done  might 
be  of  practical  utility,  does  not  furnish 
a  basis  for  a  patent  or  estop  others  from 
developing  practically  the  same  idea.  Aga- 
wam  Woollen  Co.  v.  Jordan,  (1869)  7 
Wall.  583,  19  U.  S.  (L.  ed.)  177;  Christie 
V.  Seybold,  (C.  C.  A.  6th  Cir.  1893)  55 
Fed.  69,  6  U.  S.  App.  520,  5  C.  C.  A.  33; 
Standard  Cartridge  Co.  v,  Peters  Car- 
tridge Co.,  (C.  C.  A.  6th  Cir.  1896)  77 
Fed.  630,  47  U.  S.  App.  205,  23  C.  C.  A. 
367;  Pennsylvania  Diamond-Drill  Co.  t?. 
Simpson,   (W.  D.  Pa.  1886)   29  Fed.  288. 

If  ineffectual  efforts  were  made  to  give 
the  idea  form,  through  drawings,  models, 
or  machines,  but  were  abandoned  before 
reaching  such  a  stage  of  completion  as  to 
require  only  ordinary  mechanical  skill  to 
carry  the  conception  to  success,  the  claim 
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of  priority  of  invention  could  not  be  sus- 
tained against  a  later  independent  con- 
ception carried  into*  practical  form  at  an 
^rlier  date.  Reed  v.  Cutter,  (1841)  1 
Story  590,  20  Fed.  Cas.  No.  11,645;  Stand- 
ard Cartridge  Co.  v.  Peters  Cartridge  Co., 

iP'rP'  ^'  ^^^  ^^^'  18^)  77  Fed.  630,  47 
U.  S.  App.  206,  23  C.  C.  A.  367. 

In  contemplation  of  law  an  invention 
does  not  exist  until  the  inventor's  theories 
and  ideas  have  been  reduced  to  practicaf 
form.  It  cannot  be  predicated  of  mere 
speculation  and  conjecture;  it  must  be 
based  upon  something  ascertained,  some- 
thmg  definite  and  certain.  Westinghouse 
Electric,  etc.,  Co.  v.  Saranac  Lake  Electric 
Light  Co.,   (N.  D.  N.  Y.  1901)    108  Fed. 

Right    to    patent  —  Requirements  — 
Neceaaity  of  discovery, — A   perscm  to  be 
entitled  to  a  patent  must  have  invented 
or   discovered    some   new    or    useful    art, 
machine,  manufacture,  or  composition  of 
matter,  or  some  new  and  useful  improve- 
ment thereof,  and  "  it  is  not  enough  that 
a  thing  shall  be  new  in  the  sense  that  in 
the  shape  or  form  in  which  it  is  produced 
it  shall  not  have  been  before  known  and 
that  it  shall  be  useful,  but  it  must,  under 
the  Constitution  and  the  statute,  amount 
to  an  invention  or  discovery."  Thompson 
V.  Boisselier,    (1885)    114   U.  S.    L  6  S. 
a.  1042,  29  U.  S.   (L.  ed.)   76;  Stephen- 
son   V.     Brooklyn     Cross-Town     R.     Co., 
(1885)    114  U.  S.    149,  5  S.  Ct.   777,  29 
U.  S.  (L.  ed.)  58;  Yale  Lock  Mfg.  Ck).  r. 
Greenleaf,   (1885)    117  U.  S.  554,  6  S.  Ct. 
846,  29  U.  S.    (L.  ed.)    952;   Gardner  r. 
Herz,  (1886)   118  U.  S.  180,  6  S.  Ct.  1027, 
30  U.  S.  (L.  ed.)   158;  Pomace  Holder  Co. 
tv  Ferguson,  (1886)  119  U.  S.  335,  7  S.  Ct. 
382,    30   U.   S.    (L.    ed.)    406;    Hendy   i\ 
Golden   State,   etc.,   Iron    Works,    (1888) 
127  U.  S.  370,  8  S.  Ct.  1275,  32  U.  S.  (L. 
ed.  207;   Holland  f.  Shipley,    (1888)    127 
U.  S.  396,  8  S.  Ct.  1089,  32  U.  S.  ( L.  ed. ) 
185;  Pattee  Plow  Co.  v.  Kingman,  (1880) 
129  U.  S.  294,  9  S.  Ct.  259,  32  U.  S.   (L. 
ed.)   700;  Brown  v.  District  of  Columbia, 
(1«89)  130  U.  S.  87,  9  S.  Ct.  437,  32  U.  S. 
(L*  ed.)   863;  Day  v.  Fair  Haven,  etc.,  R. 
Co.,  (1889)    132  U.  S.  98,  10  S.  Ct.  11,  33 
U.    S.     (L.    ed.)    265;    Hill    v.    Wooster, 
(1890)    132  U.  S.  693.  10  S.  (?t.  228,  33 
U.  S.  (L.  ed.)  502;  Watson  t\  Cincinnati, 
etc.,  R.  Co.,   (1889)    132  U.  S.  161,  10  S. 
Ct.  45,  33  U.  S.   (L.  ed.)   295;  Marchand 
V.  Emken,  (1889)   132  U.  S.  195,  10  S.  a. 
65,  33  U.  S.   (L.  ed.)  332;  Royer  v.  Roth, 
(1889)    132  U.  S.  201,   10  S.  Ct.  58,  33 
U.  S.   (L.  ed.)   322. 
^  "  The  conception  of  a/n  invention   con- 
sists in  the  complete  performance  of  the 
mental  part  of  the  inventive  act.     It  is 
the  formation  in  the  mind  of  the  inventor 
of  a  definite  and  permanent  idea  of  the 
complete  and  operative  invention  as  it  is 
thereafter  to  be  applied  in  practice.     If 
anything   remains    to   be    created    or   de- 
vised in  order  to  enable  the  machine  or 


instrument  to  perform  its  functions  in 
the  manner  proposed  by  the  inventor,  his 
conception  of  the  invention  is  not  finished, 
nor  has  he  brought  into  existence  anv  true 
idea  of  the  means."  Wheaton  i;.  Kendall, 
(N.  D.  Cal.  1898)   85  Fed.  666. 

Construction  of  device,^  It  is  not  nec- 
essary that  the  device  should  be  con- 
structed in  order  to  enable  an  ini^entor  to 
obtain  a  patent.  Wheeler  v.  Clipper 
Mower,  etc.,  Co.,  (1872)  10  Blatchf.  181, 
29  Fed.  Cas.  No.  17,493;  McCormick  r. 
Cleal,  (1898)  12  App.  Cas.  (D.  C.)  335. 

Successful  test  unnecessary.  —  It  is  not 
nece-ssary  that  a  device  or  process  be  suc- 
cessfully tested  in  order  to  obtain  a  pat- 
ent. Hall  t?.  MacNeale,  (1883)  107  U.  S. 
90,  2  S.  Ct.  73,  27  U.  S.   (L.  ed.)   367. 

Suggestions  from  o«^er«.-— The  fact  that 
one  who  conceived  the  idea  of  an  inven- 
tion received  suggestions  from  another  or 
received  aid  in  the  construction  of  the  in- 
vention or  in  its  reduction   to  practical 
form  is  not  sufficient  to  deprive  him  of 
his  right  to  a  patent.     National  Feather 
Duster  Co.  t?.   Hibbard,    (1881)    11   Biss. 
(U.  S.  76;  O'Reilly  f>,  Morse,   (18-53)    16 
How.   62,   14  U.  S.    (L.  ed.)    601;    Union 
Paper  Collar  Co.  r.  Van   Dusen,    (1875) 
23   Wall.    (1869)    530,  23  U.  S.    (L.  ed.) 
128;    Agawam    Woollen    Co.    v.    Jordan, 
(1869)    7   Wall.   683,    19  U.   S.    (L.  ed.) 
177;    Corser  i*.   Brattleboro   Overall   Co., 
(C.  C.  Vt.   1899)    93  Fed.  807;   Smith  v. 
Stewart,   (E.  D,  Pa.   1893)    56  Fed.  481; 
Watson   f.    Belfteld,    (C.   C.   N.   J.    1886) 
26  Fed.  636;  Spaulding  v.  Tucker,  (1869) 
Deady  649;  22  Fed.  Cas.  No.  13,  220;  Soley 
r.  Hebbard,  (1895)  5  App.  Cas.  (D.  C.)  99. 
Aid    in    mechanidal    details. — The    fact 
that  an  inventor  received  aid  in  the  con- 
struction of  the  mere  mechanical  details 
of  a  pat«nt  does  not  take  a/way  his  right 
to  the  patent.    Yoder  v.  Mills,  (E.  D.  Pa. 
1885)   26  Fed.  273;   Pennock  v.  Dialogue, 
(1825)    4   Wash.    638,    19   Fed.   Cas.   No. 
10,941;     Watson     c.     Bladen,     (1826)     4 
Wash.    580,    29    Fed.    Cas.    No.    17,277; 
Sparkman  r.  Higgins,    (1846)    1   Blatchf. 
206,  22  Fed.  Cas.  No.    13.208;    Huebel  v. 
Bernard,  (1809)  16  App.  Cas.  CD.  C.)  510. 
Desired  result  obtained  before  applica- 
tion.— Where  by  a  following  of  the  speci- 
fications the  desired   result  will   be   pro- 
duced by  the  described  process  it  is  not 
necessary  that  the  inventor  should  have 
actually  obtained  the  desired  result  before 
his  application  for  a  patent.     Telephone 
Cases,   (1887)    126  U.  S.   1,  8  S.  Ct.  778, 
31  U.  S.  (L.  ed.)  863;  Wheeler  v.  Clipper 
Mower,  etc.,  Co.,   (1872)    10  Blatchf.  181, 
29  Fed.  Cas.  No.   17,493;   Mason  v.  Hep- 
burn,   (1898)    13  App.  Oas.    (D.   C.)    88; 
Porter  v.  Louden,  (1895)  7  App.  Cas.  (D. 
C.)    64. 

Perfection  to  highest  degree. — ^An  in- 
ventor need  not  perfect  his  art  or  device 
to  the  highest  de^ee  to  entitle  him  to 
a  patent.    It  is  sufficient  if  some  practical 
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way  of  putting  the  device  into  operation 
is  pointed  out.  Telephone  Cases,  (1887) 
126  U.  S.  1,  8  S.  Ct.  778,  31  U.  S.  (L.  ed.) 
863;  Miller  v,  Foree,  (1885)  116  U.  S. 
22,  6  S.  Ct  204,  2ft  U.  S.  (L.  ed.)  652; 
Westinghouse  r.  Boyden  Power-Brake  Co., 
(C.  C.  Md.  1895)  66  Fed.  997;  Roger* 
Typograph  Co.  v.  Mergenthaler  Linotype 
Co.,  (C.  C.  A.  3d  Cir.  1894)  64  Fed. 
799,  28  U.  S.  App.  146,  12  C.  C.  A  422; 
Goodwin  Film,  etc.,  Co.  v.  Eastman  Kodak 
Co.,  (C.  C.  A.  2d  Cir.  1914)  213  Fed. 
231,  129  C.  C.  A.  675. 

Knowledge  of  inventor. — Where  a  pat- 
oat  discloses  means  by  which  a  novel  and 
successful  result  is  secured,  it  is  imma- 
terial whether  the  patentee  understands 
or  correctly  states  the  theory  or  philo- 
sophical principles  of  the  mechanism  which 
produces  the  new  result.  Van  Epps  i?. 
United  Box  Board,  etc.,  Co.,  (C.  C.  A.  2d 
Cir.  1906)  143  Fed.  869,  76  C.  C.  A.  77, 
reversing  (N.  D.  N.  Y.  1905)  137  Fed. 
418,  and  ciiinq  Dixon -Woods  Co.  a,  Pfei- 
fer,  (C.  C.  A.'2d  Cir.  1893)  65  Fed.  390, 
14  U.  S.  App.  246,  5  C.  C.  A.  148;  National 
Meter  Co.  c.  Thomson  Meter  Co.,  (S.  D. 
N.  Y.  1900)   106  Fed.  531. 

'*A  patentee  may  be  boldly  empirical, 
seeing  nothing  beyond  his  experiments 
and  the  result ;  yet  if  he  has  added  a  new 
and  valuable  article  to  the  world's  utili- 
ties he  is  entitled  to  the  rank  and  pro- 
tection of  an  inventor.  And  how  can  it 
take  from  his  merit  that  he  may  not  know 
all  of  the  forces  which  he  has  brought 
into  .operation?  It  is  certainly  not  nec- 
essary that  he  understand  or  be  able  to 
state  the  scientific  principles  underlying 
his  invention,  and  it  is  immateri^ 
whether  he  can  stand  a  successful  exam- 
ination as  to  the  speculative  ideas  in- 
volved." Diamond  Rubber  Co.  v.  Consoli- 
dated Rubber  Tire  Co.,  (1911)  220  U.  S. 
428,  31  b.  Ct.  444,  55  U.  S.  (L.  ed.) 
527,  affirming  (C.  C.  A.  2d  Cir.  1908) 
162  Fed.  892,  89  C.  C.  A.  582,  wherein  it 
was  held  that  a  combination  patent 
which. has  proved  a  great  success  may  not 
be  held  devoid  of  invention  because  the 
inventor  did  not  now  all  the  forces  which 
he  had  brought  into  operation. 

In  Piper  v.  Brown,  (1870)  Holmes  20, 
19  Fed.  Cas.  No.  11,180,  it  was  held  that 
the  inventor  or  discoverer  of  a  new  and 
useful  art  may  have  a  valid  patent  though 
ignorant  of  the  philosophical  or  abstract 
principle  involved  in  the  practice  of  the 
art. 

In  a  process  patent  however  it  has  been 
held  that  one  who  accomplishes  a  result 
by  a  process  which  he  understands  but 
partially  or  not  at  all,  has  made  no  in- 
vention and  cannot  deprive  another  who 
afterwards  discovers  and  proclaims  the 
true  principle  of  the  operation  of  the 
rights  of  an  inventor.  German- American 
Filter  Co.  r.  Erdrich,  (E.  D.  Pa.  1899) 
98  Fed.  300. 


Knowledge  of  utility  of  invention. — 
The  fact  that  a  first  discoverer  did  not 
know  the  utility  of  his  invention  will  not 
prevent  his  being  entitled  to  a  patent  as 
against  a  later  discoverer.  Farley  v.  Na- 
tional Steam-Gauge  Co.,  (1859)  MacA. 
Pat.  Cas.  618,  8  Fed.  Cas.  No.  4,648. 

Person  entitled  to  patent  —  First  and 
originAl  inventor. — ^The  first  and  orig- 
inal inventor  is  the  only  one  entitl^ 
to  a  patent  Gay  lor  r.  Wilder,  (1860) 
10  How.  477,  13  U.  S.  (L.  ed.)  504; 
Evans  v.  Eaton,  (1818)  3  Wheat.  454, 
4  U.  S.  (L.  ed.)  433;  Pacific  Cable 
R.  Co.  V.  Butte  City  St.  R.  Co.,  (C.  C. 
Mont.  1893)  58  Fed.  420;  Spain  v.  Gam- 
ble, (1854)  MacA.  Fat.  Cas.  358,  22  Fed. 
Cas.  No.  13,199;  Roemer  v.  Simon,  (1874) 
1  B.  &  A.  Pat.  Cas.  138,  20  Fed.  Cas.  No. 
11,997;  Reed  v.  Cutter,  (1841)  1  Story  590, 
20  Fed.  Cas.  No.  11,645;  Lowell  9.  Lewis, 
(1817)  1  Mason  182,  15  Fed.  Cas.  No. 
8,568;  Hayden  v,  Suffolk  Mfg.  Co.,  (1862) 
4  Fish.  Pat.  Cas.  86,  11  Fed.  Cas.  No. 
6,261;  In  re  Drawbaugh,  (1896)  9  App. 
Cas.  (D.  C.)  219. 

The  patentee  must  not  only  believe  him- 
self to  be  the  original  inventor  of  the 
thing  patented,  but  he  must  in  fact  be 
the  original  and  first  inventor.  If  he  ac- 
quired his  knowledge  of  the  invention 
from  another  he  is  not  the  original  inven- 
tor; and  if  another  has  anticipated  him 
without  his  knowledge,  by  use  of  the  pat- 
ented article  in  the  United  States,  or  by  a 
Eublished  description  of  it  in  the  United 
tates  or  abroad,  he  is  not  the  first  in- 
ventor. Roemer  v.  Simon,  (1874)  1  B.  & 
A.  Pat.  Cas.  138,  20  Fed.  Das.  No.  11,997. 
A  patent  ia  void  if  it  is  not  issued  to 
the  original  inventor  of  the  patented  de- 
vice or  to  one  who  claims  under  the  right 
of  the  inventor.  Union  Paper  Collar  Co. 
c.  Van  Dusen,  (1875)  23  Wall.  630,  23 
U.  S.  (L.  ed.)  128;  Thompson  v.  Hall, 
(1889)  130  U.  S.  117,  9  S.  Ct  497,  32 
U.  S.  (L.  ed.)  876;  Tilghman  t?.  Proctor, 
(1«81)  102  U.  S.  707,  26  U.  S.  (L.  ed.) 
279;  Standard  Cartridge  Co.  V.  Peters 
Cartridge  Co.,  (C.  C.  A.  6th  Cir.  1896) 
77  Fed.  630,  47  U.  S:  App.  205,  23  C.  C.  A. 
367;  Forgie  v.  Oil  Well  Supply  Co.,  (C.  C. 
A.  3d  Cir.  1893)  58  Fed.  871;  Steiner  Fire 
Extinguisher  Co.  v.  Adrian,  (E.  D.  Mich. 
1891)  62  Fed.  731;  Royer  v.  Schultz 
Belting  Co.,  (E,  D.  Mo.  .1889)  40  Fed. 
160;  Streat  v.  White,  (S.  D.  N.  Y.  1888) 
35  Fed.  426;  Allen  t?.  Gilman,  (1872)  2 
Pat.  Off.  Gaz.  293;  Hammond  v,  Pratt, 
(1879)  16  Pat.  Off.  Gaz.  1235;  Hartshorn 
V.  Saginaw  Barrel  Co.,  (1887)  119  U.  S. 
664,  7  S.  Ct.  421,  30  U.  S.  (L.  ed.)  539. 

Consent  of  original  inventor  to  issu- 
ance to  another, — And  the  fact  that  the 
original  inventor  consents  to  or  connives 
in  the  issuance  of  a  patent  to  another  is 
immaterial.  Kennedy  t?.  Hazelton,  (1888) 
128  U.  S.  667,  9  S.  Ct  202,  32  U.  S.  (L. 
ed.)    576;   Hsjrtshoni  v.  Saginaw   Barrel 
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Co..  (187)  119  U.  S.  664,  7  S.  Ct.  421,  30 
U.  S.  (L.  ed.)  539;  Consolidated  Roller- 
Mill  Co.  V.  Coombs,  (E.  D.  Mich.  1889) 
39  Fed.  25. 

Conception  fumUhed  by  others. — Where 
the  conception  of  the  invention  itself  is 
furnished  to  a  person  by  otliers  he  is  not 
entitled  to  a  patent  as  he  ia  not  the 
original  inventor.  O'Reilly  v.  Morse, 
(1853)  15  Mow.  62,  14  U.  S.  (L.  ed.)  601; 
Union  Paper  Collar  Co.  v.  Van  Dusen, 
(1875)  23  Wall.  530,  23  U.  S.  (L.  ed.) 
128;  Agawam  Woollen  Co.  r.  Jordan, 
(18^9)  7  Wall.  583,  19  U.  S.  (L.  ed.) 
177);  Atlantic  Works  v.  Brady,  (1883) 
107  U.  S.  192,  2  S.  Ct.  225,  27  U.  S.  (L. 
ed.)  438;  Forgie  v.  Oil  Well  Supply  Co., 
(C.  C.  A.  3d  Cir.  1893)  58  Fed.  871,  17 
U.  S.  App.  254,  7  C.  C.  A.  551;  Eclipse 
Mfg.  Co.  V.  Adkins,  (N.  D.  111.  1890)  44 
Fed.  280;  Watscm  c.  Belfield,  (C.  C.  N.  J. 
1886)  26  Fed.  536;  Thomas  v.  Weeks, 
(1827)  2  Paine  92,  23  Fed.  Cas.  No. 
13,914;  Pitts  V.  Hall,  (1851)  2  Blatchf. 
220,  19  Fed.  Cas.  No.  11,102;  Judson  v, 
Moore,  (1869)  1  Bond  285,  14  Fed.  Cas. 
No.  7,669;  Alden  f.  Dewey,  (1840)  1 
Story  336,  1  Fed.  Cas.  No.  153;  Carter  v. 
Carter,  (185*5)  MacA.  Pat.  Cas.  388,  6 
Fed.  Cas.  No.  2,476. 

The  law  intends  to  protect  by  patent 
only  those  who  actually  invent,  and  not 
to  confer  upon  a  claimant  that  which  he 
merely  adopta  from  the  suggestion  and 
genius  of  others.  De  Lamar  v.  De  Lamar 
Min.  Co.,  (C.  C.  Idaho  1901)  110  Fed. 
538. 

Making  failure  success  by  mechanical 
skill, —  But  where  a  machine  wa«  a  fail- 
ure, the  rendering  it  a  success  by  one 
who  through  mere  mechanical  skill  im- 
proves the  details,  does  not  constitute 
such  person  an  inventor.  Birmingham 
Cement  Mfg.  Co.  v.  Gates  Iron  Works, 
(C.  C.  A.  6th  Cir.  1896)  78  Fed.  350,  41 
U.  S,  App.  201,  24  C.  C.  A.  132. 

First  inventor  defined. — The  first  inven- 
tor is  the  one  first  adapting  and  perfect- 
ing the  invention  and  rendering  its  ca- 
pable of  useful  operation.  St  Paul  Plow 
Works  f.  Starling,  (1891)  140  U.  S.  184, 
11  S.  Ct.  803,  36  U.  S.  (L.  ed.)  404; 
Webster  Loom  Co.  v.  Higpins,  (1882)  105 
U.  S.  680,  26  U.  S.  (L.  ed.)  1177;  Eliza- 
beth V.  American  Nicholson  Pavement  Co., 
(1878)  97  U.  S.  126,  24  U.  S.  (L.  ed.) 
1000;  Seymour  v.  Osborne,  (1871)  11 
WalL  516,  20  U.  S.  (L.  ed.)  33;  Whitely 
V.  Swayne,  (1869)  7  Wall.  685,  19  U.  S. 
(L.  ed.)  199;  Agawam  Woollen  Co.  v. 
Jordan,  (1869)  7  Wall.  683,  19  U.  S. 
(L.  ed.)  177;  Fruit-Cleaning  Co.  v.  Fresno 
Home-Packing  Co.,  (N.  D.  Cal.  1899)  94 
Fed.  846;  Ligowski  Clay-Pigeon  Co.  t*. 
American  Clay-Bird  Co.,  (8.  D.  Ohio  1888) 
34  Fed.  328;  International  tooth  Crown 
Co.  V.  Richmond,  (C.  C.  Conn.  1887)  30  Fed. 
776;  Bader  v,  Vajen,  (1899)  14  App.  Cas. 
(D.  C.)   241;  Tracy  v,  Leslie,   (1899)    14 


App.  Cas.   (D.  C.)    12j;  Croskev  f.  Atter- 
bury,  (1896)  9  App,  Cas.   (D.  C.)  207. 

The  mnn  who  first  redtwea  an  invention 
to  practice  is  prima  facie  the  first  and 
true  inventor,  but  the  man  who  first  con- 
ceives and  in  a  mental  sense  first  invents 
1^  machine,  art,  or  composition  of  matter 
may  date  his  patentable  invention  back  to 
tlie  time  of  its  conception  if  he  connects 
the  conception  with  its  reduction  to  prac- 
tice by  reasonable  diligence  on  his  part, 
so  that  they  are  substantially  one  con- 
tinuous act.  Christie  t*.  Seybold,  (C.  C. 
A.  6th  Cir.  1893)  55  Fed.  69,  6  U.  S.  App. 
SaO,  5  C.  C.  A.  33;  Philadelphia,  etc.,  R. 
Co.  r.  Slimpson,  (1840)  14  Pet.  448,  10 
U.  S.  (L.  ed.)  536;  Reed  f.  Cutter,  (1841) 
1  Story  590,  20  Fed.  Cas.  No.  11,645;  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Minne- 
apolis Harvester  Works,  (C.  C.  Minn. 
1890)  42  Fed.  152;  Standard  Cartrmge  Co. 
r.  Peters  Cartridge  Co.,  (C.  C.  A.  6tli  Cir. 
1896)  77  Fed.  630,  47  U.  S.  App.  205,  23  C. 
C.  A.  367:  General  Electric  Co.  t*.  Steinber- 
ger,  (C.  C.  A.  2d  Cir.  1914)  214  Fed.  781, 
131  C  C.  A.  193;  Otis  Elevator  Co.  v.  In- 
terborough  Rapid  Transit  Co.,  (C.  C.  A. 
2d  Cir.  1915)  222  Fed.  501,  138  C.  C.  A. 
97 ;  Evans  r.  Associated  Automatic 
Sprinkler  Co.,  (C.  C.  A.  3d  Cir.  1917) 
241  Fed.  252,  affirming  (E.  D.  Pa.  1916) 
229  Fed.  1007. 

Reducing  inventions  to  practice. —  The 
general  rule  is  that  he  who  first  reduces 
an  invention  to  practice  is  ordinarily  held 
to  be  the  inventor  as  against  another  who 
claims  to  have  previously  conceived  the 
idea  which  led  to  the  invention,  but  made 
no  practical  application  of  it.  KilJeen  t*. 
Buffalo  Furnace  Co.,  (W.  D.  N.  Y.  1905) 
140  Fed.  33;  Eastern  Paper  Bag  Co.  t;. 
Continental  Paper  Bag  Co.,  (C.  C.  Me. 
1905)  142  Fed.  479;  Laas  f.  Scott.  (E.  D. 
Wis.  1908)  161  Fed.  122;  Hallwood  v.  La- 
lor,  (1903)   21  App.  Cas.  (D.  C.)  61. 

But  the  inventor  who  first  reduces  to 
practice  is  not  necessarily  prior  in  right 
where  the  inventor  who  is  the  first  to 
conceive  the  idea  was  iising  renaonable 
diligence  at  the  time  of  the  second  con- 
ception and  the  first  reduction  to  prac- 
tice, Parkes  v.  Lewis,  (1906)  28  App. 
Cas.  (D.  C.)  1, 

And  where  neither  party  shows  actual 
reduction  to  practice,  the  senior  party, 
being  first  to  conceive,  is  entitled  to  an 
award  of  priority  of  invention.  Furman 
t.  Dean,  (1904)  24  App.  Ca*.  (D.  C.)  277. 

Reduction  to  practice  by  third  person. 
— The  reduction  to  practice  of  an  inven- 
tion by  an  original  inventor  cannot  be 
taken  as  a  reduction  to  practice  by  an- 
other merely  because  the  ownership  of 
the  claims  of  both  may  afterwards  become 
vested  in  the  same  person  or  persons.  It 
is  not  enough  to  entitle  an  applicant  to 
a  patent  Uiat  some  one  else,  not  nis  agenl^ 
has  shown  the  practicability  of  the  inven- 
tion by  reducing  it  to  practice.     Robin- 
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son  f^.  MoOnRiiidc,    (1907)   29  App.  Cas. 
(D.  C.)  98,  10  Ann.  Cas.  548. 

Redaction  to  practice  of  process. — Ac- 
tual reduction  to  practice  where  the  in- 
vention is  a  process  consists  in  the  ac- 
tual {performance  of  the  process.  Making 
a  device  by  means  of  which  the  process 
can  be  carried  out  is  not  such  a  perform- 
ance and  is  therefore  not  a  reduction  to 
practice.  Croskey  t?.  Atterbury,  (1896) 
9  App.  Caa.  (D.  C.)  207. 

Diligence  in  ledncing  invention  to  prac- 
tice.—  If  the  first  inventor  of  a  device 
exercises  reasonable  diligence  in  reducing 
it  to  practice,  he  does  not  lose  his  right 
to  a  patent  because  a  second  and  inde- 
pendent inventor  of  the  same  device  may 
have  first  jput  it  into  actual  use.  New 
England  Motor  Co.  v.  B.  F.  Sturtevant 
Co.,  (S.  D.  N.  Y.  1905)  140  Fed.  8«6j 
GontUiental  Rubber  Works  v.  Single  Tube 
Automobile,  etc..  Tire  Co.,  <C.  C.  A.  3d  Cir. 
1910)  176  Fed.  462,  101  C.  C.  A.  436, 
affirming  (W.  D.  Pa.  1909)  174  Fed.  60; 
O'Connell  v,  Schmidt,  (1906)  27  App.  Cas. 
(D.  C.)  77;  TumbuU  v.  Curtis,  (1906)  27 
App.  Cas.  (D.  C.)  667. 

jNo  invariable  rule  of  diligence  in  the 
reduction  to  practice  of  an  invention  can 
be  prescribed  for  the  government  of  all 
cases,  and  whether  it  has  been  exercised 
in  a  particular  case  must  depend  on 
its  special  circumstances.  Hammond  v. 
Basch,  (1906)   24  App.  Cas.   (D.  C.)   469. 

The  party  to  an  interference  involving 
the  invention  of  a  snap  hook  of  simple 
construction  who  was  the  first  to  con- 
ceive, and  who  did  not  know,  when  he 
filed  his  application,  that  the  other  party 
had  entered  the  field,  is  not  lacking  in 
diligence,  where  he  made  a  model  demon- 
strating the  utility  of  the  invention,  im- 
mediately had  castings  nkade  for  patterns, 
and  five  months  afterwards  made  his  first 
shipment,  which  four  months  afterwards 
was  followed  by  the  filing  of  his  applica- 
tion^  and  where  part  of  the  time  following 
the  making  of  llie  castings  he  was  away 
from  home,  and  at  other  times  only  de- 
layed the  exploitation  of  the  invention 
because  of  press  of  other  work,  and  there 
is  nothing  to  show  any  want  of  good 
faith  on  his  part  Schartow  v.  Schleicher, 
(1910)   36  App.  Cas.    (D.  C.)    347. 

Lack  of  dmgence. —  An  inventor  who 
was  the  first  to  conceive,  but  who,  with- 
out adequate  reason,  delayed  for  a  year 
to  reduce  to  practice,  and  to  file  his  appli- 
cation, whicn  was  not  filed  until  six 
months  after  the  issue  of  a  patent  to  his 
rival,  cannot  be  said  to  have  exercised  due 
diligence,  and  will  not  be  awarded  pri- 
ority. Anderson  f.  Wells,  (1906)  27  App. 
Cas.  (D.  C.)  115. 

In  an  interference  proceeding  involving 
improvements  in  electrical  motors,  where 
the  senior  parties  conceived  in  March, 
1901^  and  constructively  reduced  to  prac- 
tice by  filing  their  application  April  30, 


1901,  the  junior  party,  who  claimed  to 
have  made  a  sketch  and  disclosure  of  the 
invention  in  July,  1899,  and  a  device  em- 
bodying the  invention  in  August,  1899, 
but  did  nothing  further  imtil  he  filed  his 
application,  about  a  year  and  nine  months 
afterwards,  failed  to  show  conception 
prior  to  the  date  of  his  application;  but 
even  if  it  did  so  show,  he  was  not  diligent 
in  reducing  to  practice  before  the  arrival 
of  his  opponent  on  the  field  of  invention. 
Harris  v.  Stem,  (1903)  22  App.  Cas.  (D. 
C.)   164. 

Failure  for  three  years  after  conception, 
by  the  junior  party  to  an  interference,  to 
reduce  to  practice  the  invention  —  a  very 
simple  device,  namely,  a  clamp  for  hold- 
ing glass  plates  —  during  whidi  time  the 
senior  party  entered  the  field  and  reduced 
to  practice,  is  not  excused  by  want  of  time 
and  money,  where  it  appears  that  during 
such  period  the  junior  party  abandoned 
his  calling  as  a  salesman  of  plate  glass 
and  engaged  in  another  and  different  busi- 
ness, to  start  which  he  borrowed  ^3,000. 
Feinberg  t?.  Oowan,  (1907)  29  App.  Cas. 
(D.  C.)  80. 

W.  conceived  an  invention  of  an  im- 
provement in  a  machine,  and  made  a 
drawing  thereof  which  he  exhibited  to  an- 
other in  January,  1896.  In  January,  1897, 
he  completed  working  drawings  from 
which  a  machine  was  finished  in  the  fol- 
lowing April.  In  1898  he  filed  an  ap- 
plication on  which  a  patent  was  granted 
in  1899.  In  the  meantime,  in  December, 
1896,  T.,  an  independent  inventor,  filed 
an  application  for  a  patent  for  the  same 
machine,  on  which  a  patent  was  granted 
in  1904.  It  was  held  that  W.  did  not  use 
such  reasonable  diligence  in  perfecting 
and  adapting  his  inventi(m  as  to  entitle 
him  to  carry  the  date  of  invention  back 
to  the  time  of  its  conception  and  dis- 
closure, nor  back  of  the  date  when  he  re- 
duced it  to  practice  by  completing  his 
machine;  that  the  date  of  T.'s  invention 
was  the  time  of  his  application,  and  he 
was  therefore  the  first  and  original  in- 
ventor in  the  sense  of  the  patent  law,  and 
his  patent  was  valid.  Automatic  Weigh- 
ing Maoh.  Co.  V.  Pneumatic  Scale  Corp., 
(C.  C.  A.  1st  Cir.  1909)  166  Fed.  288,  92 
C.  C.  A.  206,  reversing  (C.  C.  Me,  1906) 
158  Fed.  415. 

Lack  of  diligence  is  shown  by  a  party 
to  an  interference  where  he  took  no  steps 
to  file  his  application  for  more  than  two 
years  after  a  test  which  he  claims  was  an 
actual  reduction  to  practice,  did  not  file 
his  application  until  nine  months  there- 
after, and  then  only  after  he  had  heard 
of  a  patent  granted  his  adversary.  Lewis 
V.  Cronemeyer,  (1907)  29  App.  Cas.  (D. 
C.)   174. 

So  also  a  delay  of  three  years  in  re- 
duction to  practice  is  fatal  to  an  award 
of  due  diligence,  where  the  applicant  does 
not  explain  the  delay,  and  has  during  that 
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period  taken  out  several  patents  relating 
to  the  same  art.  Parkes  f>.  Lewis,  (1906) 
28  App.  Cas.  (D.  C.)  1. 

Where  for  more  than  a  year  after  the 
junior  party  to  an  interference  claimed 
to  have  perfected  the  invention,  he  did 
nothing  towards  asserting  his  rights  and 
then  acted  because  the  other  party  put 
his  device  embodyinff  the  in\^ntion  on  the 
market,  and  he  failed  to  offer  any  valid 
reason  or  excuse  for  the  delay,  lack  of 
diligence  was  shown.  Howard  v.  Bowes, 
(1908)  31  App.  Cas.  (D.  C.)  619. 

While  an  inventor  is  under  no  obliga- 
tion to  give  the  public  the  benefit  of  his 
discovery,  by  failing  to  do  so  he  runs  the 
risk  that  some  other  inventor  may  do  so, 
and  thus  in  the  eyes  of  the  law  become 
the  prior  inventor,  and  as  such  entitled 
to  a  patent.  Howard  v.  Bowes,  (1908) 
31  App.  Cas.   (D.  C.)  619. 

ConttructiTe  reduction  to  practice. — 
The  theory  underlying  the  doctrine  of 
constructive  reduction  to  practice  is  that 
the  filing  of  a  proper  application  consti- 
tutes a  sufficient  disclosure  to  enable  one 
skilled  in  the  art  to  practice  the  inven- 
tion. 'National  Metallurgic  Co.  v.  Whit- 
man, (1910)  35  App.  Cas.   (D.  C.)  420. 

And  BO  it  has  been  held  that  the  filing 
of  an  allowable  application  for  a  patent 
is  equivalent  to  a  reduction  to  practice. 
Telephone  Cases,  (1887)  126  U.  S.  535, 
8  S.  Ct.  778,  31  U.  S.  (L.  ed.)  863;  Lor- 
raine t?.  Thurmond,  61  Pat.  Off.  Gaz.  1781; 
Mc<3ormick  v,  Cleal,  (1898)  12  App.  Cas. 
(D.  C.)  336;  Croskey  €.  Atterbury, 
(1896)  9  App.  Cas.  (D.  C.)  207;  Porter 
v.  Louden,  (1895)  7  App.  Cas.  (D.  C.) 
64;  Harris  i?.  Stem,  (1903)  22  App.  Cas. 
(D.  C.)  164;  Davis  v.  Garrett,  (1906)  28 
App.  Cas.   (D.  C.)   9. 

Although  actual  reduction  to  practice 
is  preferable  to  constructive  reduction  to 
practice,  as  more  to  the  interest  of  the 
public,  and  a  reasonable  indulgence  ought 
to  be  extended  to  on^  attempting  in  good 
faith  to  actually  reduce  to  practice,  yet, 
when  the  construction  of  an  experimental 
device  involves  so  great  cost  and  risk  that 
an  inventor,  although  possessed  of  suffi- 
cient means,  may  well  hesitate  to  imder- 
take  the  same  entirely  at  his  own  ex- 
pense, due  diligence  requires  that  he 
should  then  attempt  to  secure  his  rights 
and  promote  the  public  interests  by  filing 
an  application  for  patent.  Seeberger  t?. 
Dodge,  (1906)  24  App.  Cas.  (D.  C.)  476. 
Drawings  and  models  at  constructive 
reduction  to  practice. —  The  preparation 
and  construction  of  drawings  or  models 
is  not  sufficient  to  constitute  a  reduc- 
tion to  practice.  Stainthorp  v.  Humis- 
ton,  (1864)  4  Fish.  Pat.  (Jaa.  107,  22 
Fed.  Cas.  No.  13,281;  Hunter  f.  Stike- 
man,  (1898)  13  App.  Cas.  (D.  C.)  214; 
McCormick  v.  deal,  (1898)  12  App.  Cas. 
(D.  C.)  335;  Croskey  r.  Atterbury, 
(1896)  9  App.  Cas.  (D.  C.)  207;  Porter 
V,  Louden,    (1895)    7  App.  Cas.    (D.  C.) 


64;   Mason  i;.  Hepburn,    (1808)    13  Appi 
Cas.  ( D.  C. )  86. 

Demonstration  of  commercial  tucceti. — 
In  reducing  an  invention  to  practice,  it  is  . 
not  necessary  to  prolong  the  test  until  its 
commercial  value  has  been  established, 
but,  if  it  accomplishes  the  end  desired,  it 
is  a  perfected  invention,  although  it  may 
prove  of  little  or  no  commercial  value. 
Laas  V.  Scott,  (E.  D.  Wis.  1908)  161  Fed. 
122. 

A  practical  test  of  a  combination  which 
did  not  fall  within  the  specific  combina- 
tion which  alone  was  patentable,  is  not  a 
reduction  to  practice  of  the  coinbination. 
Tracy  f.  Leslie,  (1899)  14  App.  Ca«.  (D. 
C.)   126. 

Dismantling  experimental  machine  at 
negativing  reduction  to  practice.— The  dis- 
mantling of  an  experimental  machine  by 
a  large  and  prosperous  company  has  more 
weight  as  showing  the  lack  of  succ&s  of 
the  trial  than  it  would  have  if  done  by  a 
poor  inventor  whose  necessities  compel 
him  to  utilize  the  parts  for  other  pur- 
poses. Robinson  i;.  Thresher,  (1906)  28 
App.  Cas.  (D,  C.)  22. 

Date  of  reduction  to  practice. —  Reduc- 
tion to  practice  is  restricted  to  the  date 
of  application.  So  where  a  party  to  an 
interference  who  conceived  the  invention 
of  the  issue  some  time  prior  to  the  filing 
of  his  application  did  not  reduce  the  in- 
vention to  practice,  he  was  restricted  to 
his  filing  date  for  the  constructive  reduc- 
tion to  practice.  Geltz  t?.  Crozier,  (1909) 
32  App.  Cas.  (D.  C.)  324. 

A  party  to  an  interference  is  not  enti- 
tled to  the  date  of  an  earlier  application 
as  a  constructive  reduction  to  practice, 
although  auch  earlier  application,  as  orig- 
inally filed,  disclosed  the  invention  of  the 
issue,  where  it  was  amended  on  objection 
by  the  primary  examiner  and  without  ap- 
peal so  as  to  eliminate  all  claims  for  such 
invention,  and  then  allowed,  and  went  to 
patent  four  years  before  the  second  ap- 
plication waa  filed.  Wainwright  v. 
Parker,  (1909)  32  App.  Cas.  (D.  C.)  431. 
Priority  between  rival  inventors. — 
Where  there  are  rival  inventors,  the  one 
who  first  conceives  the  idea  is  entitled  to 
a  patent  if  he  uses  reasonable  diligence 
to  perfect  the  invention  and  adapt  it  to 
use,  and  in  reality  does  so  adapt  it,  al- 
though he  may  not  be  the  first  to  reduce 
the  invention  to  actual  use.  Whitney  v, 
Emmett,  (1831)  Baldw.  303,  1  Robb  Pat.  » 
Cas.  567,  29  Fed.  Cas.  No.  17,686;  Hubel 
V.  Dick,  (1887)  24  Blatchf.  (U.  S.)  139; 
National  Filtering  Oil  Co.  t?.  Arctic  Oil 
Co.,  (1871)  8  Blatchf.  416,  17  Fed.  Ca*. 
No.  10,042;  EUithorpi?.  Robertson,  (1859) 
4  Blatchf.  307,  8  Fed.  Cas.  No.  4,408; 
Foote  17.  Silsby,  (1851)  2  Blatchf.  260,  9 
Fed.  Cas.  No.  4,919;  Parkhurst  v,  King- 
man, (1849)  1  Blatchf.  488,  18  Fed.  Cas. 
No.  10,757;  Cox  r.  Griggs,  (1861)  1  Bias. 
362,  6  Fed.  Cas.  No.  3,302;  White  v. 
Allen,   (1863)   2  Cliff.  224,  29  Fed.  Caa. 
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No.    17,535;    Gaboon   «.    Ring,    (18(51)    1 
Cliff.  592;  Reed  f.  Cutter,  (1841)   1  Story 
590,  20  Fed.  Cas.  No.   11,645;  Washburn 
P.   Gould,    (1844)    3   Story    122,   29    Fed. 
Cas.  No.  17,214;  O'Reilly  v,  Morse,  (1833) 
15  How.  62,  14  U.  S.  (L.  ed.)   601;  Coffin 
r.  Ogden,   (1874)    18  Wall.  120,  21  U.  S. 
(L.  ed.)  821;  Seymour  v.  Osborne,  (1871) 
11    Wall.    616,    20    U.    S.     (L.    ed.)     33; 
Whitely  v.  Swayne,   (1869)    7  Wall.  686, 
19  U.  S.   (L.  ed.)    199;  Agawam  Woollen 
Co.  r,  Jordan,  (1869)   7  Wall.  583,  19  U. 
S.   (L.  ed.)   177;  Telephone  Cases,  (1888) 
126  U.  S.  1,  8  S.  Ct..778,  31  U.  S.  (L.  ed.) 
863;  Webster  Loom  Co.  v.  Higgins,  (1882) 
105  U.   S.  580,  26  U.  S.    (L.  ed.)    1177; 
Standard   Cartridge  Co.    v.   Peters   Cart- 
ridge  Co.,    (C.   C.   A.   6th   Cir.    1896)    11 
Fed-  630,  47  U.  S.  App.  205,  23  C.  C.  A. 
367;    Christie  t*.  Seybold,    (C.   C.   A.  6th 
Cir.  1893)   55  Fed.  69,  6  U.  S.  App.  520, 
5  C.  C.  A.  33;  Peoria  Target  Co.  v.  Cleve- 
land Target  Co.,    (N.   D.   Ohio   1891)    47 
Fed.  728;  Eagle  Mfg,  Co.  v.  Miller,  (S.  D. 
la.     1890)     41     Fed.     351;     Consolidated 
Bunging  Apparatus  Co.  r.  Woerle,  (N.  D. 
111.   1887)    29   Fed.  449;   Winans  r.  New 
York,   etc.,   R.   Co.,    (1855)    4   Fish.   Pat. 
Gas.  1,  30  Fled.  Cas.  No.  17,864;  Smith  t?. 
Prior,   (1873)    2  Sawy.  461,  22  Fed.  Cas. 
No.    13,005;    Reeves   v.   Keystone   Bridge 
Co.,  ( 1872)  5  Fish,  Pat.  Cas.  456,  20  Fed. 
Cas.  No.   11,660;   Reed  t\  Cutter,    (1841) 
1    Story   590,    20   Fed.    Cas.   No.    11,645; 
Ransom  r.  New  York,  (1856)   1  Fish.  Pat. 
Cas.  262,  20  Fed.  Cas.  No.  11,573;  Steams 
r.  Davis,  (1859)  Mac  A.  Pat.  Cas.  696,  22 
Fed.    Cas.    No.    13,338;    White   v.    Allen, 
(1863)    2   Fish.    Pat.   Cas.    440,   29   Fed. 
Cas.  No.  17,635;  Phelps  !?.  Brown,  (1859) 
4  Blatchf.  362,  19  Fed.  Cas.  No.   11,072; 
Mix  r.  Perkins,   (1859)    17  Fed.  Cas.  No. 
9,677;    Marshall   v.   Mee,    (1853)    MacA. 
Pat.   Cas.   229,   16  Fed.   Cas.   No.   9,129; 
Hicks  V.  Shaver,  (1861)   12  Fed.  Cas.  No. 
8,462;   Heath  v.  Hildreth,    (1841)    MacA. 
Pat.    Cas.    12,    11    Fed.    Cas.    No.    6,309; 
Davidson   t?.    Lewis,    (1858)    MacA.    Pat. 
Cas.  509,  7  Fed.  Cas.  No.  3,606;  Chandler 
V.  Ladd,    (1859)   MacA.  Pat.  Cas.  493,  6 
Fed.     Cas.    No.    2,593;     Bartholomew    v. 
Sawyer,    (1859)    4   Blatchf.    347,   2    Fed. 
Cas.  No.   1,070;  New  England  Screw  Co. 
r.  Sloan,  (1863)  MacA.  Pat.  Cas.  210,  18 
Fed.   Cas.   No.   10,156;    Johnson   v.   Root, 
(1862)  2  Fi«h.  Pat.  Cas.  291,  13  Fed.  Cas. 
No.  7,409;  Dietz  v.  Wade,   (1859)   7  Fed. 
Cas.  No.  3,903;  Cox  v.  Griggs,   (1861)    1 
Biss.  362,  6  Fed.  Cas.  No.  3,302;  Burrows 
V,  Wetherill,  (1854)  MacA.  Pat.  Cas.  315, 
4  Fed.  Cas.  No.  2,208;  Singer  t;.  Walms- 
ley,  (1860)  1  Fish.  Pat.  Cas.  558,  22  Fed. 
Gas.     No.     12,900;     Rich    f>.    Lippincott, 
(1853)  2  Fish.  Pat.  Cas.  1,  20  Fed.  Cas. 
No.  11,758;  Kneeland  v.  Sheriff,  (1880)  5 
B.  ft  A.  Pat.  Cas.  482;  Albright  v.  Cellu- 
loid Harness  Trimming_  0>.,   (1877)   2  B. 
A  A.  Pat.  Cas.  629,  1  Fed.  Cas.  No.  147; 
Pennsylvania  Diamond  Drill  Co.  v.  Simp- 
son, (1886)  37  Pat.  Off.  Gaz.  218;  Miller 


V.  Pickering,  (1883)  16  Fed.  540;  Gates 
V.  Benson,  (1870)  3  Am.  L.  T.  113;  Rob- 
erts V,  Dickev.  (1872)  4  Brews.  (Pa.) 
260,  1  Pat,  Off.  Gaz.  4,  20  Fed.  Cas.  No. 
11,899;  De  WaUace  v.  Scott,  (1899)  15 
App.  CuLS.  (D.  C.)  157;  Bader  v.  Vajen, 
(1899)  14  App.  Cas.  (D.  C.)  241;  Tracy 
V.  Leslie,  (1899)  14  App.  Cas.  (D.  C.) 
126;  Marvel  v.  Decker,  (1898)  13  App. 
Cas.  (D.  C.)  562;  Croskey  v.  Atterbury, 
(1896)   9  App.  Cas.   (D,  C.)   207. 

Priority  between  rival  inventors  — 
Patent  first  obtained. —  Between  two  in- 
ventors, one  just  as  early  as  the  other  in 
his  conception  and  equally  meritorious, 
the  one  who  first  gets  the  patent  is  to 
be  favored.  Cox  v.  Griggs,  (1861)  2 
Fish.  Pat.  Cas.  174,  6  Fed.  Cas.  No.  3,302: 
Seibert  Cylinder  Oil  Cup  Co.  v.  Phillips 
Lubricator  Co.,  (C.  C.  Mass.  1882)  10 
Fed.  677;  Eagle  Mfg.  Co.  v.  Miller,  (S. 
D.  la.  1890)   41  Fed.  351. 

Prior  grant  of  patent  to  rival  inventor. 
—  In  an  interference  case,  an  application 
to  coimtervail  a  patent  already  granted 
must  be  shown  to  have  been  mside  within 
a  reasonable  time  from  the  date  of  re* 
duction  to  practice,  or  from  conception 
of  the  invention,  with  the  exercise  of 
reasonable  diligence  to  reduce  to  prac- 
tice, or  otherwise  the  claim  to  the  inven- 
tion, as  opposed  to  that  covered  by  the 
patent,  will  be  rejected.  Dashiell  v, 
Tasker,  (1903)  21  App.  Cas.  (D.  C.)  64. 
A  party  to  an  interference  is  not  re- 
lieved of  the  obligation  to  combat  the 
effect  of  a  patent  issuied  to  his  adversary 
by  the  fact  that  he  had,  before  the  issue 
of  such  patent,  filed  an  application  for  a 
patent  for  a  device  of  the  same  general 
character  as  that  involved  in  the  inter- 
ference, where  such  application  did  not 
disclose  the  issue  of  the  interference. 
Norden  t?.  Spaulding,  (1904)  24  App. 
Cas.    (D.  C.)   286. 

An  applicant  in  interference,  who  files 
his  application  after  the  granting  of  the 
patent,  has  the  burden  of  proving  his 
prior  right  beyond  a  reasonable  doubt; 
and  this  burden  is  not  discharged  by 
merely  raising  a  doubt  as  to  which  party 
had  the  first  conception  of  the  invention. 
French  v.  Halcomb,  (1905)  26  App.  Cas; 
(D.  C.)   307. 

The  burden  of  proof  imposed  on  a 
junior  applicant  in  interference  proceed- 
ings is  not  increased  by  the  granting  of  a 
patent  to  his  opponents  while  his  appli^ 
cation  is  pending.  Laas  t7.  Scott,  (1905) 
26  App.  Cas.  (D.  C.)  354. 

Priority  in  filing  application. — ^Where, 
in  an  interference  case,  it  appears  that 
neither  party  actually  reduced  to  prac- 
tice, but  all  that  each  did  was  to  con- 
ceive the  invention  and  to  file  an  appli- 
cation, it  was  held  that  while  weeks  and 
months,  and  perhaps  even  years,  might 
not  count  for  much  in  the  race  of  dili- 
gence between  rival  inventors  when*  the 
time  is  to  be  applied  to  the  actual  reduc- 
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tion  to  practice  of  complicated  inven- 
tions, the  operativeness  of  which  is  re- 
quired to  be  proved  b^  laborious  experi- 
ment, yet  an  unexplained  delay  of  two 
months  and  a  half  in  filing  his  applica- 
tion by  the  party  first  conceiving  war- 
ranted the  granting  of  the  patent  to  his 
more  diligent  opponent.  Bitter  v.  Kra- 
kau,    (19(H)    24  App.   Cas.    (D.   C.)    271. 

Public  use  by  one  of  two  original  in- 
ventors.—  If  an  invention  is  put  into 
public  use  by  one  of  two  original  in- 
ventors more  than  two  years  before  the 
other  files  his  application  for  a  patent, 
the  latter  will  not  be  entitled  to  a 
patent  although  he  conceived  the  idea 
first.  Webster  Loom  Co.  v.  Higgins, 
(1882)  105  U.  S.  580,  28  U.  S.  (L.  ed.) 
1177. 

Rules  for  determining  priority. — When 
two  patents  for  the  same  invention  have 
been  issued  to  independent  inventors,  the 
dates  of  their  respective  inventions  are 
determined  by  (1)  the  dates  of  the  pat- 
ents; (2).  the  dates  of  the  application, 
provided  the  application  sufficiently  de- 
scribes the  invention;  (3)  the  dates  of 
actual  reduction  to  practice;  (4)  the 
dates  of  conception,  with  this  qualifica- 
tion: That  if  either  patentee  seeks  to 
carry  the  date  of  his  invention  back  to 
the  date  of  his  conception,  he  must  show 
reasonable  diligence  in  adapting  and  per- 
fecting his  invention,  either  by  actual  re- 
duction to  practice  or  by  filing  his  ap- 
plication. Automatic  Weighing  Mach. 
Co.  t7.  Pneumatic  Scale  Corp.,  (C.  C.  A. 
1st  Cir.  1909)  166  Fed.  288,  92  C.  C.  A. 
206,  reversing  (C.  C.  Me.  1908)  158  Fed. 
415;  Evans  t;.  Associated  Automatic 
Sprinkler  Co.,  (C.  C.  A.  3d  Cir.  1917) 
241  Fed.  252,  154  C.  C.  A.  172,  affirming 
(£.  D.  Pa.  1916)   229  Fed.  1007. 

It  is  established  as  a  rule  of  evidence 
that  in  a  contest  between  rival  inven- 
tors for  priority  of  invention,  where 
both  have  reduced  their  conceptions  to 
practice,  the  burden  is  on  the  second 
reducer  to  practice  to  show  his  prior 
conception  and  to  establish  the  connec- 
tion between  his  conception  and  its  re- 
duction to  practice  by  proof  of  due  dili- 
sence.  Evans  v.  Associated  Automatic 
Sprinkler  Co.,  (C.  C.  A.  3d  Cir.  1917) 
241  Fed.  252,  154  C.  C.  A.  172,  affirming 
(E.  D.  Fa.  1916)   229  Fed.  1007. 

Priority  between  resident  and  foreign 
inventon. — Where  the  question  of  priority 
is  between  resident  and  foreign  inventors 
a  foreign  inventor  cannot  claim  his  in- 
vention in  this  coimtry  prior  to  the  date 
of  his  foreign  patent  as  against  the  resi- 
dent inventor  who  subsequently  received 
an  American  patent.  Electrical  Accumu- 
lator Co.  V.  Brush  Electric  Co.,  (C.  C.  A. 
2d  Cir.  1892)  52  Fed.  130,  1  U.  S.  App. 
320,  2  C.  C.  A.  682. 

Priority  as  affected  by  delay. —  Delay 
for  experiment, —  The  right  of  a  first  in- 
ventor to  a  patent  is  not  forfeited  by  de- 


laying a  reasonable  time  for  experiment 
and  to  test  his  invention.  Kendall  v.  Win- 
sor,  (1859)  21  How  322,  16  U.  S.  (L.  ed.) 
165;  McCormick  Harvesting  Mach.  Co. 
1*.  Minneapolis  Harvester  Works,  (C.  C. 
Minn.  1890)  42  Fed.  152. 

Unreasonable  delay, —  An  unreasonable 
delay  in  the  perfection  or  adaptation  of 
the  invention  or  in  the  application  for  a 
patent  will  forfeit  the  right  of  priority 
of  a  first  inventor.  Kendall  v.  Winsor, 
(1859)  21  How.  322,  16  U.  S.  (L.  ed.) 
165;  Christie  v,  Seybold,  (C.  C.  A.  6th 
Cir.  1893)  55  Fed.  69,  6  U.  S.  App.  520, 
5  C.  C.  A.  33;  Wright  v.  Postel,  (E.  D. 
Pa.  1890)  44  Fed.  352;  Pennsylvania  Dia- 
mond-Drill Co.  r.  Simpson,  (W.  D.  Pa. 
1886)  29  Fed.  288;  Jackson  v,  Knapp, 
(1900)  16  App.  Div.  (D.  C.)  338;  Chris- 
tensen  v.  Noyes,  (1899)  15  App.  .Cas.  (D. 
C.)  94;  Griffin  r.  Swenson,  (1899  15  App. 
Cas.  (D.  C.)  135;  Marvel  v.  Decker, 
(1898)  13  App.  Cas.  (D.  C.)  562;  Mason 
i;.  Hepburn,  (1898)  13  App.  Cas.  (D.  C.) 
86;  Piatt  t\  Shipley,  (1897)  11  App.  Cas. 
(D.  C.)  576;  Dodge  v.  Fowler,  (1897)  11 
App.  Cas.  (D.  C.)  592;  Arnold  t?.  Tyler, 
(18»7)  10  App.  Cas.  (D.  C.)  175;  Cros- 
key  17.  Atterbury,  (1896)  9  App.  Oaa.JD. 
C.)  207;  Porter  v.  Louden,  (1895)  7 
App.  Cas.   (D.  C.)   64. 

Delay  by  both  parties. —  The  fact  that 
a  patentee,  after  perfecting  his  invention, 
delayed  for  six  years  before  applying  for 
a  patent  therefor,  does  not  estop  him  from 
claiming  priority  for  such  patent  over 
one  subsequently  issued  to  another,  who 
had  in  the  meantime  conceived  the  same 
invention,  but  who  took  no  steps  to  ob- 
tain a  patent  until  alter  the  first  patentee 
had  filed  his  application  and  had  intro- 
duced his  invention  into  public  use.  Kel- 
logg Switchboard,  etc.,  Co.  v.  Interna- 
tional Telephone  Mfg.  Co.,  (N.  D.  111. 
1907)   158  Fed.  104. 

Delay  caused  by  fraud  of  rival. — ^Where 
the  junior  party  in  interference  proves 
that  he  was  the  first  to  conceive  the  in- 
vention; that  he  disclosed  it  to  others, 
who  fully  understood  it  and  could  have 
reduced  it  to  practice  from  his  explana- 
tion; that  he  made  accurate  drawings; 
that  this  knowledge  was  imparted  to  the 
senior  party's  brother-in-law,  who  got  pos- 
session of  the  drawings;  and  that  his  de- 
lay in  applying  for  a  patent  was  caused 
by  the  fraud  of  the  senior  party,  the 
latter's  brother-in-law,  and  others  —  such 
junior. party  is  entitled  to  priority.  Shu- 
man  f.  Beall,  (1906)  27  App.  Cas.  (D.  C.) 
324. 

Excuse  for  delay  —  Failure  of  agree- 
ment,—  Where  the  excuse  given  for  the  de- 
lay in  filing  an  application  for  a  patent 
was  the  impossibility  of  reaching  an 
agreement  with  employers  concerning  the 
invention,  it  was  held  that  the  excuse  was 
insufficient.  Paul  v,  Hess,  (1905)  24  App. 
Cas.   (D.  C.)   462. 

Erroneous     supposition     cw     to     prior 


PATENTS 


81 


patent, — ^^A  May  by  an  inventor  in  re- 
ducing bis  invention  to  practice  and  ap- 
pl3ring  for  a  patent  is  not  to  be  excused 
.because  of  his  supposition  that  prior 
patents  in  which  he  had  an  interest  were 
sufficiently  broad  to  include  the  invention. 
Seeberger  v.  Dodge,  (1905)  24  App.  Caa. 
(D.  C.)   476. 

Failure  to  procure  capital  to  manu- 
faciure  device, —  One  having  the  first  com- 
plete conception  of  lUi  invention  cannot 
hold  the  field  against  all  comers  by  dili- 
gent efforts  merely  to  organize  and  pro- 
cure sufficient  capital  to  engage  in  the 
manufacture  of  his  device  or  mechanism 
for  commercial  purposes.  This  is  a  differ- 
ent thing  from  diligence,  in  actual  reduc- 
tion to  practice.  Seeberger  v.  Dodge, 
(1906)  24  App.  Oas.   (D.  C.)   476. 

Inability  to  construct  device, —  That  no 
one  could  be  found  who  was  qualified  to 
construct  the  device  and  willing  to  do  the 
actual  work  is  no  excuse  for  inactivity 
for  over  eighteen  months  to  reduce  to 
practice,  during  which  time  a  rival  in- 
ventor conceived  the  invention  and  con- 
structively reduced  to  practice  by  filing 
his  application,  especially  where  it  ap- 
pears that  he  filed  several  applications  in 
the  Patent  Office  for  improvements  in  the 
art  during  that  time.  Nor  is  the  fact 
that  the  inventor  was  a  very  busy  man 
in  other  directions  an  excuse.  Robinson 
V,  Capeland,  (1904)  24  App.  Gas.  (D.  G.) 
68. 

Making  and  exhibiting  models. —  The 
fact  that  an  inventor,  who  is  the  first  to 
conceive,  has  made  models,  which,  if 
tested,  would  constitute  a  reduction  to 
practice,  and  has  shown  these  models  to 
those  skilled  in  the  art,  thus  fully  dis- 
slosing  the  invention  and  its  practicabil- 
ity, should  have  considerable  weight  in 
determining  the  question  of  diligence  in 
making  application.  O'Gonnell  v. 
Schmidt,  (1906)  27  App.  Gas.  (D.  G.)  77. 

Comtdnations  by  different  inventors. — 
"  WTiere  the  advance  towards  the  desider- 
atum is  gradual,  and  several  inventors 
form  different  combinations  w^hich  accom- 
plish the  desired  result  with  varying  de- 
grees of  operative  success,  each  is  enti- 
tled to  his  own  combination  so  long  as  it 
differs  from  those  of  his  competitors  and 
does  not  include  theirs."  National  Hol- 
low Brake-Beam  Go.  v.  Interchangeable 
Brake-Beam  Go.,  (G.  G.  A.  8th  Gir.  1901) 
106  Fed.  693,  46  C.  G.  A.  644. 

And  so  likewise  where  an  art  is  crowded 
80  that  no  pioneer  patent  exists,  and 
many  inventors  construct  machines,  com- 
binations, and  improvements  therein,  each 
inventor  is  entitled  to  his  own  machine 
and  improvements,  so  long  as  it  differs 
from  those  of  his  competitors.  Wayne* 
Mfg.  Co.  1*.  Benbow-Brammer  Mfg.  Co., 
(C.  G.  A.  8th  Gir.  1909)  168  Fed.  271,  93 
C.  C.  A.  573,  agU-ming  (E.  D.  Mo.  1908) 
1,37    Fed.  569. 

Joint  invention. —  There  appears  to  be 


some  confusion  in  the  cases-  as  to  what 
constitutes  joint  invention.  In  De  Laski, 
etc.,  Gircular  Woven  Fire  Go.  v.  W.  R. 
Thropp,  etc.,  Co.,  (D.  G.  N.  J.  1914)  218 
Fed.  458,  the  court  defined  the  principles 
underlying  joint  invention  in  a  combina- 
tion patent  in  which  a  number  of  elements 
are  present,  as  follows :  "  In  order  to 
constitute  two  persons  joint  inventors,  it 
it  not  necessary  that  exactly  the  same 
idea  should  have  occurred  to  each  at  the 
same  time,  and  that  tliey  should  work 
out  together  the  embodiment  of  that  idea 
in  a  perfected  machine.  The  conception  of 
the  entire  device  may  be  due  to  one,  but 
If  the  other  makes  suggestions  of  prac- 
tical value,  which  assisted  in  making  out 
the  main  idea  and  making  it  operative, 
or  contributes  an  independent  part  of  the 
entire  invention,  which  is  united  with  the 
parts  produced  by  the  other  and  creates 
the  whole,  he  is  a  joint  inventor,  even 
though  his  contribution  be  of  compara- 
tively minor  importance  and  merely  the 
application  of  an  old  idea.  Worden  v. 
Fisher,  (E.  D.  Mich.  1882)  11  Fed.  506; 
Consolidated  Bimging  Apparatus  Go.  p. 
Woerle,  (N.  D.  111.  1887)  29  Fed.  449; 
Schlicht,  etc..  Go.  v.  Chicago  Sewing 
Mach.  Co.,  (N.  D.  111.  1888)  36  Fed. 
585;  Quincey  Min.  Go.  v.  Krause,  (G. 
G.  A.  6th  Gir.  1907)  151  Fed.  1012,  81 
G.  C,  A.  290;  Vrooman  v.  Penhollow, 
(G.  G.  A.  6th  Gir.  1910)  179  Fed.  296, 
297,  102  G.  G.  A.  484;  American  Patent 
Diamond  Dip  Go.  v.  Wood,  (E.  D.  N.  Y. 
1911)  189  Fed.  391;  Garter  v.  Perry,  8 
Pat.  Off.  Gaz.  518;  Ohase  v.  Chase,  4  Pat 
Off.  Gaz.  4.  If  the  conception  or  con- 
tribution of  one  covers  a  distinct  and  in- 
dependent part  of  the  patented  device,  and 
is  not  an  element  which  contributes  to 
the  operativeness  of  the  completed  device, 
or  is  not  included  in  the  claims  covering 
a  combination  of  elements,  or  is  the  sub- 
ject of  a  separate  claim  in  the  same 
patent,  such  person  is  not  a  joint  in- 
ventor. Worden  v.  Fisher,  supra; 
Stewart  v.  Tenk,  (S.  D.  111.  1887)  32  Fed. 
666;  Heulings  f.  Reid,  (E.  D.  Pa.  1893) 
58  Fed.  868;  W^elsbach  Light  Co.  r.  Cos- 
mopolitan Incandescent  Gaslight  Co., 
(N.  D.  UL  1900)  100  Fed.  648,  affirmed 
(a  C.  A.  7th  Gir.  1900)  104  Fed,  83,  43 
G.  C.  A.  418;  contra,  Welsbach  Light  Go. 
1?.  American  Incandescent  Lamp  Co.,  (G. 
C.  A.  2d  Cir.  1899)  98  Fed.  613,  39  G.  G. 
A.  186;  De  Laval  Separator  Co.  v,  Ver- 
mont Farm  Mach.  Co.,  (G.  G.  A.  2d  Gir. 
1904)  135  Fed.  772,  68  G.  C.  A.  474; 
Reutgen  v.  Kanowrs,  (1804)  1  Wash.  166, 
20  Fed.  Cas.  No.  11,710;  Gottfried  v, 
Phillip  Best  Brewing  Co.,  (1879)  5  B.  & 
A.  Pat,  Cas.  4,  10  Fed.  Gas.  No.  6,633; 
Arnold  v.  Bishop,  (1841)  MacA.  Pat.  Gas. 
27,  1  Fed.  Cas.  No.  552;  Sawyer  v,  Edi- 
son, (1883)  25  Pat.  Off.  Gaz.  597;  Garter 
r.  Perry,  (1875)  8  Pat.  Off.  Gaz.  618; 
Chase  r.  Chase,  (1873)  4  Pat.  Off.  Gaz. 
4;   Slemmer's  Appeal,    (1868)    58  Pa.  St. 
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155,  98  Am.  Dec.  248,  in  which  cases  it 
was  held  that  a  joint  invention  is  one 
in  which  each  party  invents  or  discovers 
something  essential  to  the  whole. 

In  Steams  r.  Barrett,  (1816)  1  Mason 
153,  22  Fed.  Cas.  No.  13,337,  and  Barrett 
V,  HaU,  (1818)  1  Mason  447,  2  Fed.  Cas. 
No.  1,047,  a  joint  invention  was  said  to 
take  place  where  the  completed  invention 
is  the  gradual  result  of  the  combined 
mental  operation  of  two  persons. 

Model  by  one,  improved  by  another. — 
Where  a  man  made  a  model  of  a  device 
which  he  was  satisfied  would  be  useful, 
and  then  communicated  with  another 
party  who  suggested  *  certain  improve- 
ments and  assisted  him  in  contriving 
them,  there  was  held  to  be  joint  inven- 
tion. Worden  r.  Fisher,  (E.  D.  Mich, 
1882)   11  Fed.  505. 

Suggestion  and  ewecution  by  different 
persons, —  Where  one  person  suggests  an 
idea  and  another  carries  it  out  the  two 
are  joint  inventors.  Thomas  r.  W'eeks, 
(1827)  2  Paine  92,  23  Fed.  Cas.  No.  13,- 
914;  Consolidated  Bunging  Apparatus  Co. 
f?.  Woerle,  (N.  D.  111.  1877)  29  Fed.  449; 
Worden  i\  Fisher,  (E.  D.  Mich.  1882)  11 
Fed.  505 ;  Gottfried  v.  Phillip  Best  Brew- 
ing Co.,  (1879)  5  B.  &  A.  Pat.  Cas.  4, 
10  Fed.  Cas.  No.  5,633. 

Separate  parts  by  different  inventor». — 
Where  two  persons  each  invent  separate 
parts  of  a  device  they  are  not  joint  in- 
ventors of  the  whole,  but  each  is  a  sepa- 
rate inventor  of  his  own  contrivance. 
Hopkins,  etc.,  Mfg.  Co.  v.  Corbin,  (1880) 
103  U.  S.  786,  26  U.  S.  (L.  ed.)  610;  Wor- 
den V.  Fisher,  (E.  D.  Mich.  1882)  11  Fed. 
505.  The  fact  that  another  than  the 
patentee  contributed  to  the  mechanism 
necessary  to  make  the  invention  operative 
does  not  affect  the  validity  of  any  claims 
of  the  patent  which  do  not  cover  the 
mechanism  so  supplied,  either  as  a  whole 
or  in  combination.  Eastern  Paper  Bag 
Co.  V.  (Continental  Paper  Bag  Co.,  (C.  O. 
Me.  1905)   142  Fed.  479. 

When  a  claim  covers  a  series  of  steps 
or  a  number  of  elements  in  a  combina- 
tion, the  invention  may  well  be  joint, 
though  some  of  the  steps  or  some  of  the 
elements  may  have  come  as  the  thought 
of  one.  Quincey  Min.  Ck).  v,  Krause,  (C. 
C.  A.  6th  Cir.   1907)    151   Fed.   1012,  81 

C.  C.  A.  290. 

But  if  two  persons  have  each  invented 
a  distinct  improvement  on  the  same 
machine,  a  joint  patent  may  be  issued  to 
them  where  the  object  sought  to  be  ob- 
tained is  a  unit,  and  such  joint  patent 
will  vest  in  each  of  them  a  joint  interest 
in  both  improvements.  Wilson  v.  Singer, 
(1860)  30  Fed.  Gas.  No.  17,835;  Reutgen 
V.  Kanowrs,  (1804)  1  Wash.  168,  20  Fed. 
Cas.    No.    11,710;    Duke  v,   Graliam,    (N. 

D.  Miss.  1884)   19  Fed.  647. 

Distinct  improvemenis  by  different  in- 
ventors,—  Two  persons  cannot  obtain  a 
valid  joint  patent  for  different  improve- 


ments on  the  same  machine,  invented  hj 
each  separately,  without  the  participation 
and  knowledge  of  the  other.  De  Laval 
Separator  Co.  r.  Vermont  Farm  Maeh. 
Co.,  (C.  C.  Vt.  1903)  126  Fed.  536  af- 
firmed (C.  C.  A.  2d  Cir.  1904)  135  Fed. 
772,  68  C,  C.  A.  474. 

Joint  patentees. —  Letters  patent  may 
be  issued  to  joint  inventors  as  joint  pat- 
entees. Under  such  grant  the  rule  is  ele- 
mentary that  each  of  the  patentees  be- 
comes vested  with  an  undivided  half  inter- 
est therein,  creating  the  relation  between 
them  of  cotenants  for  all  benefits  of  the 
grant,  so  that  each  becomes  entitled  to 
the  use  thereof  without  accountability  to 
the  other  cotenant.  No  relation  of  copart- 
nership is  involved  in  such  ownership. 
Drake  i\  Hall,  (C.  C.  A.  7th  Cir.  1914) 
220  Fed.  905,  136  C.  C  A.  471. 

Patent  to  one  of  joint  inventon. — 
Where  a  patent  is  issued  to  one  of  several 
joint  inventors  it  is  v  Did.  Tennant's  Case, 
(1802)  1  Webst.  Pat  Cas.  125;  Banner- 
man  V.  Sanford,  (C.  C.  A.  Ist  Cir.  1900) 
99  Fed.  294,  39  C.  C.  A.  534;  Carter  t*. 
Perry,    (1875)    8  Pat.  Off.  Gaz.  518. 

Joint  patent  for  invention  by  one. — A 
patent  issued  to  two  or  more  persons 
jointly  is  void  when  one  of  such  persons 
was  the  sole  inventor  of  the  patented 
article.  Welsbach  Light  Co.  r.  (Cosmo- 
politan Incandescent  Gaslight  O).,  (N.  D. 
III.  1900)  100  Fed.  648:  Stewart  r.  Tenk, 
(S.  D.  111.  188Y)  32  Fed.  665:  Royer  t*. 
Coupe,  (C.  C.  Mass  1886)  29  Fed.  358; 
Consolidated  Bunging  Apparatus  Co.  f. 
Woerle,  (N.  D.  111.  1887)  29  Fed.  449; 
Ransom  f?.  New  York,  (1856)  1  Fish.  Pat. 
Cas.  252,  20  Fed.  Cas.  No.  11,573;  Barrett 
V.  Hall,  (1818)  1  Mason  447,  2  Fed.  Cas. 
No.  1,047;  Ex  p.  Boursaloux,  (1878)  14 
Pat.  Off.  Gaz.  233;  Slemmer's  Appeal, 
(1868)   58  Pa.  St.  155,  98  Am.  Dec.  248. 

While  this  rule  is  well  settled,  it  is 
regarded  as  a  technical  defense  and  as 
such  is  looked  upon  with  disfavor  by  the 
courts.  Clear  and  convincing  proof  has 
uniformly  been  required  to  sustain  it. 
De  Laski,  etc..  Circular  W^oven  Tire  Co. 
r.  Thropp,  (D.  C.  N.  J.  1914)  218  Fed. 
458. 

Employer  and  employee  —  Hired  in- 
ventor,—  Where  an  inventor  is  expressly 
hired  to  use  his  inventive  skill  and  he 
produces  an  invention,  his  employer  is  not 
entitled  to  a  patent  therefor  unless  the 
inventor  has  expressly  or  impliedly  agreed 
to  assign  his  right.  Hapgood  t\  Hewitt, 
(1882)  11  Biss.  184;  Appleton  f.  Bacon, 
(1862)  2  Black  699,  17  U.  S.  (L.  ed.) 
338;  Dalzell  v.  Dueber  Watch  Case -Mfg. 
Co.,  (1893)  149  U.  S.  315,  13  S.  Ct.  886, 
37  U.  S.  (L.  ed.)  749;  Gill  f.  U.  S., 
(1896)  160  U.  S.  426,  16  S.  Ct.  322, 
40  U.  S.  (L.  ed.)  480;  McAleer  v,  U.  S., 
(1893)  150  U.  S.  424,  14  S.  Ct.  160,  37 
U.  S.  (L.  ed.)  1130;  Solomons  f.  U.  S., 
(1890)  137  U.  S.  342,  11  S.  Ct.  88,  34  U. 
S.    (L.    ed.)    667;    Eclipse    Mfg.    Co.    v. 
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Adkins,  (N.  D.  HI.  1890)  44  Fed.  280; 
Dueber  Watch-Case  Mfg.  €6.  i*.  Dalzell, 
(S.  D.  N.  Y.  1889)  38  Fed.  507;  Damon 
V.  Eafltwick,  (E.  D.  Pa.  1882)  14  Fed. 
40;  Wilkens  v.  Spafford,  (1878)  3  B.  & 
A.  Pat.  CaB.  274,  29  Fed.  Caa.  No.  17,659. 

In  the  absence  of  an  express  contract  or 
agreement  therefor,  the  relation  of  em- 
ployer and  employee^  under  whatever  cir- 
cumstances, at  least  short  of  a  specific  em- 
ployment to  make  an  invention,  does  not 
vest  the  employer  with  the  entire  prop- 
erty right  m  an  invention  of  the  em- 
ployee, and  to  the  patent  monopoly 
thereof,  or  with  anything  more  than  the 
shop  right  or  an  irrevocable  license  to  use 
the  invention.  Pressed  Steel  Car.  Co.  v. 
Hansen,  (C.  C.  A.  3d.  Oir.  1905)  137  Fed. 
403,  71  C.  C.  A.  207.  2  L.  R.  A.  (N.  S.) 
1172,  aflrming  (W.  D.  Pa.  1904)  128  Fed. 
444. 

The  property  in  letters  patent,  issued 
to  an  employee,  on  an  invention,  belongs 
to  the  employee  to  whom  the  patent  is- 
sued, though  it  was  the  employee's  duty 
to  use  his  skill  and  inventive  ability  to 
further  the  interest  of  his  employer  by 
devising  improvements  generally  in  the 
appliances  and  machinery  used  in  the  em- 
ployer'a  business.  American  Circular 
Loom  Co.  r.  Wilson,  (1908)  198  Mass. 
182,  84  N.  E.  133,  126  Am.  St.  Rep.  400. 

Where  the  inventor  of  a  machine,  after 
granting  an  exclusive  license  for  the 
manufacture  and  sale  thereof,  was  em- 
ployed by  the  licensee  to  invent  improw- 
ments,  such  improvements  as  were  made 
while  in  the  employ  and  at  the  expense 
of  the  licensee  were  the  licensee's  prop- 
erty. Meissner  v.  Standard  R.  Equipment 
Co.,  (1908)  211  Mo.  112,  109  S.  W.  730. 

Where  one  of  the  parties  to  an  interfer- 
ence disclosed  his  conception  of  a  device 
to  the  other,  and  employed  him  to  con- 
struct one,  the  relation  of  employer  and 
emplc^ee  existed,  and  any  improvement 
on  the  general  idea  made  by  the  employee, 
especially  where  it  did  not  involve  in- 
vent ion,  belongs  to  the  employer.  Galla- 
gher V.  Hastings,  (1903)  21  App.  Cas. 
(D.  C.)  88. 

Defendant  company,  which  was  a  manu- 
facturer of  carbons,  employed  complainant 
as  a  mechanical  engineer  on  salary;  a 
part  of  his  duty  being  to  devote  his  time 
and  skill  to  the  improvement  and  cheap- 
ening of  the  processes  of  such  manufac- 
ture, an  essential  one  of  which  was  electro- 
plating. While  so  employed,  complainant 
invented  a  valuable  process  for  electro- 
plating, and  a  machine  for  carrying  out 
the  same,  both  of  which  he  patented. 
Under  his  directions  special  buildings 
were  made  at  defendant's  works  to  ac- 
commodate seven  of  such  machines,  six  of 
which  were  built  and  installed  also  under 
his  direction,  and  a  seventh  was  installed 
after  his  employment  ended.  It  was  held 
that  while  defendant  did  not  become  the 
owner  of  the  patent,  in  the  absence  of  an 


express  agreement  to  that  effect,  it  had 
an^  implied  license  to  use  the  seven  ma- 
chines, and  any  replacement  of  them,  to- 
gether with  the  patented  process,  in  the 
manufacture  of  carbons,  so  long  as  it  con- 
tinued in  the  business.  Barber  t\  Na- 
tional Carbon  Co.,  (C.  C.  A.  6th  Cir. 
1904)  129  Fed.  370,  64  C.  C.  A.  40,  6  L. 
R.  A.   (N.  S.)    1154. 

Where  a  patent  was  applied  for  after 
the  termination  of  an  employment  under 
a  contract  providing  that  the  employee 
would  execute  any  and  all  assignments  in 
writing  which  might  be  deemed  by  the 
employer  proper  and  necessary  to  transfer 
and  vest  in  it  the  entire  right,  title,  and 
interest  to  all  inventions  and  discoveries 
made  by  the  employee  during  the  term  of 
his  employment,  the  patent  vested  in  the 
employee,  and  the  burden  was  on  the  em- 
ployer  to  show  by  the  weight  of  proof  that 
the  invention  covered  thereby  was  made 
by  the  employee  during  his  employment. 
Mississippi  Glass  Co.  v,  Franzen,  (W.  D. 
Pa.  1906)  138  Fed.  924. 

dJomplainant  was  a  corporation  engaged 
in  the  manufacture  of  musical  instru- 
ments, including  organs,  and  defendant 
was  its  superintendent  of  factories  and 
had  made  certain  inventions  relating  to 
organs.  A  new  contract  was  made  be- 
tween them  by  which,  in  consideration  of 
an  increased  salary  for  a  term  of  five 
vears,  it  provided,  in  clause  2,  that  a  one- 
half  interesit  in  all  improvements  or  in- 
ventions made  by  defendant  during  the 
term  *'  in  or  relative  to  organs,  both  keyed 
and  automatic,"  should  be  assigned  to 
complainant,  and  they  should  be  patented 
at  complainant's  cost.  By  clause  4  it  was 
provided  that  complainant  should  have 
the  exclusive  right  to  purchase  and  use 
improvements  and  inventicme  made  by  de- 
fendant during  the  term  "  in  self-playing 
pianos  or  self-playing  devices  for  playing 
pianos,"  on  such  terms  as  should  be 
agreed  upon.  Defendant  during  the  term 
made  and  patented  certain  inventions 
which  were  applicable  alike  to  organs  and 
self-playing  pianos.  It  was  held  that  such 
inventions  were  within  the  contract,  and 
complainant  was  entitled  to  an  assign- 
ment of  a  half  interest  therein,  or  a  per- 
petual license  to  use  the  same  without 
further  payment,  but  only  in  so  far  as 
they  related  to  organs,  as  expressly  in  the 
second  clause  of  the  contract.  Wright  v. 
Vocalion  Oivan  Co.,  (C.  C.  A.  lat  Cir. 
1906)  148  Fed.  209,  79  G.  G.  A.  183, 
reversing  (a  C.  Mass.  1906)  137  Fed. 
313. 

The  fact  that  a  patentee,  when  he  made 
the  invention  of  the  patent,  was  general 
manager  and  a  director  of  a  corporation, 
does  not  give  the  corporation  any  right  or 
interest  in  the  patent,  in  the  absence  of 
an  agreement  therefor.  Johnson  Furnace, 
etc.,  Co.  V.  Western  Furnace  Co.,  (C.  C. 
A.  8th  Cir.  1910)  178  Fed.  819,  102  C.  G. 
A.  267. 
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Conception  of  employer  carried  out  hy 
employee, —  Where  an  employer  conceives 
the  idea  of  an  invention  and  employs 
others  to  carry  out  his  oonception  he  is 
an  original  inventor  and  entitled  to  the 
patent,  even  though  his  employees  exer- 
cise inventive  skill  in  the  details  of  the 
invention.  Smith  v.  Stewart,  (E.  D.  Pa. 
1893)  55  Fed.  481;  £a£tern  Dynamite 
Co.  1*.  Keystone  Powder  Mfg.  Co.,  (M.  D. 
Pa.  1908)  164  Fed.  47;  Wellman  t\  Blood, 
(1856)  MacA.  Pat  Cas.  432,  29  Fed.  Cas. 
No.  17,385;  King  v.  Gedney,  (1856) 
MacA.  Pat.  Cas.  443,  14  Fed.  Cas.  No. 
7,705;  Watson  v.  Bladen,  (1826)  4  Wash. 
(U.  S.)  580,  29  Fed.  Cas.  No.  17,277; 
Pennock  v.  Dialogue,  (1825)  4  Wash.  (U. 
8.)  538,  19  Fed.  Cas.  No.  10,941;  Spark- 
man  V.  Higgins,  (1846)  1  Blatchf.  (U.  S.) 
205,  22  Red.  Cas.  No.  13,208;  Yoder  f. 
Mills,  (E.  D.  Pa.  1885)  25  Fed.  821; 
Huebel  v.  Bernard,  (1899)  15  App.  Cas. 
(D.  C.)  510. 

The  right  of  one  who  conceives  an  in- 
vention to  patent  the  same  as  the  sole  in- 
ventor is  not  lost  because  he  lacks  the 
mechanical  skill  to  embody  his  invention 
in  a  machine,  and  employs  another  to 
construct  such  machine.  United  Shirt, 
etc.,  Oo.  t?.  Beattie,  (C.  C.  A.  2d  Cir. 
1907)  149  Fed.  736,  79  C.  C.  A.  442, 
agirming  (N.  D.  N.  Y.  1906)  138  Fed.  136. 

Where  a  person  has  discovered  an 
improved  principle  in  a  machine,  manu- 
facture, or  composition  of  matter,  and  em- 
ploys other  persons  to  assist  him  in 
carrying  out  that  principle,  and  they,  in 
the  course  of  experiments  arising  fr<»n 
that  employment,  make  valuable  dis- 
coveries ancillary  to?  the  plan  and  pre- 
conceived design  of  the  employer,  such 
suggested  improvements  are  in  general  to 
be  regarded  as  the  property  of  the  person 
who  discovered  the  original  improved 
principle,  and  may  be  embodied  in  his 
patent  as  a  part  of  his  invention.  Orcutt 
V.  McDonald,  (1906)  27  App.  Cas.  (D. 
C.)  228. 

But  to  claim  the  benefit  of  his  em- 
ployee's skill  and  achievement,  it  is  not 
sufficient  that  an  employer  had  in  mind 
the  desired  result,  and  employed  another 
to  devise  means  for  its  accomplishment, 
he  must  show  that  he  had  an  idea  of  the 
means  to  accomplish  the  particular  re- 
sult, which  he  communicated  to  the  em- 
ployee in  such  detail  as  to  enable  the 
latter  to  embody  the  same  in  some  prac- 
tical form.  Robinson  v.  McCormick,  (1907) 
29  App.  Cas.  (D.  C.)  98,  10  Am.  Cas. 
548;  Smith  v.  Phelps,  (1910)  35  App. 
Cas.   (D.  C.)  358. 

So  if  an  employee  is  the  actual  in- 
ventor the  fact  that  he  is  employed  at  the 
time  by  another  does  not  entitle  the 
employer  to  the  patent.  Hapgood  r. 
Hewitt,  (1886)  119  U.  S.  226,  7  S.  Ct. 
193,  30  U.  S.  (L.  ed.)  369;  Union  Paper- 
Collar  Co.  tJ.  Van  Dusen,  (1874)  23  Wall. 
G62,  630,  23  U.  &   (L.  ed.)    128 i  Gill  v. 


U.  S.,  (1«96)  160  U.  S.  426,  16  S.  Ct. 
322,  40  U.  S.  (  L.  ed.)  480;  Keyes  v. 
Eureka  Consol.  Min.  Co.,  (1895)  158  U. 
S.  150,  16  S.  Ct.  772,  39  U.  S.  (L.  ed.) 
929;  Solomons  f.  U.  S.,  (1890)  137  U.  S. 
342,  11  S.  a.  88,  34  U.  S.  (L.  ed.)  667; 
Matthews,  etc.,  Mfg.  Co.  v.  Trenton  Lamp 
Co.,  (C.  C.  N.  J.  1896)  73  Fed.  212; 
Daniels  v.  Morgan,.  (C.  C.  Mass.  1890) 
42  Fed.  451 ;  Berdan  Fire- Arms  Mfg.  Co. 
c.  Rt!min;?ton,  (1873)  3  Pat.  Off.  Gaz.  688, 
3  Fed.  Cas.  No.  1,336;  Ft.  Wayne,  etc., 
R.  Co.  f.  Haberkom,  (1896)  15  Ind.  App. 
479,  44  N.  E.  322;  Burton  v.  Burton 
Stock  Car  Co..  (1898)  171  Mass.  437,  50 
X.  E.  1029;  Deane  i?.  Hodge,  (18?6)  35 
Minn.  146,  27  N.  W.  917,  59  Am.  Rep. 
321;  Kleb  t?.  Wallach,  (1896)  6  App.  Div. 
583,  39  N.  Y.  S.  654. 

And  if,  in  doing  the  work,  the  employee 
goes  further  than  mechanical  skill  enables 
him  to  do,  and  makes  an  actual  invention, 
he  is  entitled  to  the  benefit  of  his  inven- 
tion. Robinson  f.  MoCormick,  (1907)  2& 
App.  Cas.  (D.  C.)  M,  10  Am.  Cas.  648; 
McKeen  t*.  Jerdone,  (1909)  34  App.  Caa. 
(D.  C.)    163.. 

Employee's  invention  introduced  with- 
out employer's'  consent, —  Where  an*  in- 
vention is  made  and  introduced  by  an  em- 
ployee without  the  employer's  knowledge 
the  employer  cannot  appropriate  and 
patent  the  invention.  Hapgood  f.  Hewitt, 
(18«2)  11  Biss.  (U.  S.)  184;  Appleton  v. 
Bacon,  (1862)  2  Black  699,  17  U.  S.  (L. 
ed.)  338;  Dalzell  v.  Dueber  Watch  Case 
Mfg.  Co.,  (1893)  149  U.  S.  315,  13  S.  Ct. 
886,  37  U.  S.  (L.  ed.)  749:  Gill  v.  U.  S., 
(1896)  160  U.  S.  426,  16  S.  Ct.  322,  40 
U.  S.  (L.  ed.)  480;  McAleer  r.  V.  .S., 
(1893)  160  U.  S.  424,  14  S.  Ct.  160,  37 
U.  S.  (L.  ed.)  1130;  Solomons  v.  U.  S., 
(1890)  137  U.  S.  342,  11  S.  Ct.  88,  34  U. 
S.  (L.  ed.)  667;  Bonsack  Mach.  Co.  f. 
Hiilse,  (W.  D.  Va.  1893)  57  Fed.  519; 
Eclipse  Mfg.  Co.  v.  Adkins,  (N.  D.  111. 
1890)  44  Fed.  280;  Dueber  Watch -Case 
Mfg.  Co.  f?.  Dalzell,  (S.  D.  N.  Y.  1889) 
38  Fed.  697;  Damon  r.  East  wick,  (E.  D. 
Pa.  1882)  14  Fed.  40;  Wilkena  f*. 
S'pafford,  (1878)  3  B.  &  A.  Pat.  Cas.  274, 
29  Fed.  Cas.  No.  17,659. 

Alien. — ^An  alien  inventor  may  obtain  a 
patent  by  complying  with  the  provisions 
of  the  statute.  Shaw  v.  Cooper,  (1833) 
7  Pet.  292,  8  U.  S.  (L.  ed.)  689;  Mini  r. 
Adams,  (1854)  3  WaU.  Jr.  C.  C.  20,  Fed. 
Cas.  No.  2,673;  Tatham  v.  Loving,  (1845) 
5  N.  Y.  Leg.  Obs.  207,  23  Fed.  Cas.  No. 
13.763;  Child  f.  Adams,  (1854)  1  Fish. 
Pat.  Cas.  189,  5  Fed.  Cas.  No.  2,673; 
Henry  v.  Providence  Tool  Co.,  (1878)  3 
B.  &  A.  Pat.  Cas.  501,  11  Fed.  Cas.  No. 
6,384;  EiT  p.  Nagel,  (1880)  17  Pat  Off. 
Gaz.  198;  Thomas  v.  Reese,  (1880)  17 
Pat.  Off.  Gaz.  195. 

Public  officer. —  Where  an  invention  is 
conceived  and  made  by  a  public  officer  or 
employee  during  the  term  of  his  offi  e  and 
it  ia  not  a  part  of  his  duty  to  devise  new 
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improvements,  such  officer  is  entitled  to 
the  patent  therefor.  U.  S.  v.  Burns, 
(1870)  12  Wall.  246,  20  U.  S.  (L.  ed.) 
388;  Gill  v.  U.  S.,  (1896)  160  U.  S.  426, 
16  S.  Ct.  322,  40  U.  S.  (L.  ed.)  480; 
McAleer  c.  U.  S.,  (1893)  150  U.  S.  424, 
14  S.  Ct.  160,  37  U.  S.  (L.  ed.)  1130;  Solo- 
mons c.  U.  S.,  (1890)  137  U.  S.  342,  11 
S.  a.  86,  34  U.  S.   (L.  ed.)  667. 

PoreiSA  patent. —  "This  section  has  no 
reference  whatever  to  any  application  that 
may  be  filed  in  a  foreign  office,  but  it  has 
reference  to  an  existing  patent  that  may 
bave  been  issued  in  a  foreign  country  that 
contains  evidence  that  negatives  the  al- 
leged noveltv  of  an  invention  described  in 
an  application  filed  in  the  Patent  Office 
Here."  Rousseau  v.  Brown,  (1903)  21 
App.  Cas.  (D.  C.)  73. 

III.  What  May  Be  Patented 

In  generaL — The  only  patentable  in- 
ventions are  'those  belonging  to  the 
classes  stated  in  the  statute.  Milligan, 
etc,  Glue  Co.  v,  Upton,  (1874)  1  B.  &  A. 
Pat.  Cas.  407,  17  Fed.  Cas.  No.  9,607. 
Troy  Laundry  Machinery  Co.  v,  Columbia 
M^.  Co.,  (E.  D.  Pa.  1914)  217  Fed.  787. 

"Hie  only  patentable  inventions  are 
those  belonging  to  the  classes  stated  in 
tile  statute  under  which  an  invention  to 
be  patentable  must  be  useful  as  well  as 
new.  Close,  etc.,  Mfg.  Co.  v.  J.  I.  Case 
Thrashing  Mach.  Co.,  (D.  C.  Minn.  1913) 
216  Fed.  937. 

Trifling  device. —  It  is  not  the  object  of 
the  patent  laws  to  grant  a  naonopoly  for 
every  trifiing  device  which  would  natur- 
ally and  spontaneously  occur  to  any 
skilled  mechanic  or  operator  in  the  ordi- 
nary progress  of  manufactures.  Slawson 
V.  Grand  St.,  etc.,  R.  Co.,  (1882)  107  U. 
S.  649,  2  S.  Ct.  663,  27  U.  8.  (JL.  ed.)  576; 
King    V.    Gallun,    (1«83)    109   U.   S.    99, 

3  8.  Ct.  86,  27  U.  S.  (L.  ed.)  870; 
Double-Pointed  Tack  Co.  v.  Two  Rivers 
Mfg.  Co.,  (18»3)  109  U.  S.  117,  3  S.  Ct. 
106,  27  U.  S.  (L.  ed.)  877;  Estey  <?. 
Burdeit,  (1S84)  109  U.  S.  633,  3  S.  Ct. 
531,  27  U.  S.  (L.  ed.)  1068;  Buesey  v. 
Excelsior  Mfg.  Co.,  (1884)  110  U.  S. 
131,  4  S.  Ct.  38,  28  U.  S.  (L.  ed.)  96; 
Pennsylvania  R.  Co.  v.  Locomotive  En- 
gine Safety  Truck  Co.,  (1884)  110  U.  S. 
490,  4  S.  Ct.  220,  28  U.  S.  (L.  ed.)  222; 
PhUHps  r.  Detroit,  (1884)   111  U.  S.  604, 

4  S.  Ct  580,  28  U.  S.  (L.  ed.)  532; 
•Morris  r.  McMiUin,  (1884)  112  U.  S. 
'244,  5  S.  Ct.  218,  28  U.  8.  (L.  ed.)  702; 
Bollister    v,    Benedict,    etc.,    Mfg.    Cb., 

(1886)  113  U.  8.  69,  5  8.  Ct.  717,  28  U. 
S.  (L.  ed.)  901;  Thompson  f?.  Boisselier, 
(1885)  114  U.  S.  1,  5  8.  a.  1042,  29  U. 
8.  (L.  ed.)  76;  Atlantic  Works  v.  Brady, 
(1882)  107  U.  8.  192,  2  8.  a.  225,  27 
U.  S.  (X.  ed.)  486. 

A  mere  adjustment  is  not  patentable. 
Siemand  r.  Enderlin,  (E.  D.  N.  Y.  1913) 
206  Fed.  283. 


Arts  —  Art  defined. — An  art  is  a  mode 
of  treatment  of  certain  materials  to  pro- 
duce a  given  result;  an  act  or  series  of 
acts  to  be  performed  upon  the  subject- 
matter  to  be  transformed  and  reduced  to 
a  different  state  or  thing.  Piper  v. 
Brown,  (1870)  4  Fish.  Pat.  Cas.  17.S  19 
Fed.  Css.  No.  11,  180;  O'Reilly  v.  Morse, 
(1853)  15  How.  62,  14  U.  S.  (L.  ed.)  601; 
Corning  r.  Burden,  (1853)  15  How.  252, 
14  U.  S.  (L.  ed.)  683;  Mowry  «?.  Whitney, 
(1872)  14  Wall.  434,  20  U;  S.  (L.  ed.) 
858;  Burr  v.  Duryee,  (1864)  1  Wall.  531, 
17  U.  S.  (L.  ed.)  650:  Kneass  v.  Schuyl- 
kill Bank,  (1820)  4  Wash.  9,  14  Fed.  Cas. 
No.  7,  875;  Fon  du  Lac  County  v.  May, 
(1890)  137  U.  S.  395,  11  S.  Ct.  98,  34  U. 
S.   (L.  ed.)   714;  Jacobs  v.  Baker,  (1869) 

7  Wall.  295,  19  U.  S.  (L.  ed.)  200;  Law- 
ther   f.   Hamilton,    (1888)    124   U.   S.    1. 

8  8.  Ct.  342,  31  U.  S.  (L.  ed.)  325;  Tilgh- 
man  v.  Proctor,  (1881)  102  U.  S.  707,  26 
U.  S.    (L.  ed.)    279;  Cochrane  t\  Deener, 

(1877)  95  U.  S.  355,  24  U.  S.  (L.  ed.) 
514,  (1877)  94  U.  S.  780,  24  U.  S.  (L.  ed.) 
139;  Badische  Anilin,  etc.,  Fabrik  v. 
KaUe,  (S.  D.  N.  Y.  1899)  94  Fed.  163; 
Melvin  v.  Potter,  (E.  D.  Pa.  1899)  91 
Fed.  161;  Simonds-Rolling  Mach.  Co.  f?. 
Hathom  Mfg.  Co.,  (C.  C.  Me.  1898)  90 
Fed.  201;  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  (W.  D.  Pa.  1898)  89  Fed.  721; 
American  Strawboard  Co.  v.  Elkhart  Egg- 
Case  Co.,  (C.  C.  Ind.  1898)  84  Fed.  960; 
Kuhl  f.  Mueller,  (S.  D.  Ohio  1884)  21 
Fed.  510;  Smith  v.  Downing,  (1850)  1 
Fish.  Pat.  Cas.  64,  22  Fed.  Cas.  No. 
13,036;  Evans  v.  Eaton,  (1816)  Pet.  (O. 
C.)  332,  8  Fed.  Cas.  No.  4,559;  Smith  t?. 
Frazer,  (1872)  5  Fish.  Pat.  Cas.  543,  22 
Fed.  Cas.  No.  13,048. 

Art  synomymous  with  process. — An  art 
in  the  sense  of  the  (patent  law  is  synony- 
mous with  "  process^'  or  ''  method  "  when 
used  to  represent  the  means  of  producing 
a  beneficial  result.  Corning  v.  Burden, 
(1853)  15  How.  252,  14  U.  S.  (L.  ed.) 
683;  Piper  v.  Brown,  (1870)  4  Fish.  Pat 
Cas.  175,  19  Fed.  Cas.  No.  11,180;  Tele- 
phone  Cases,  (1888)  126  U.  S.  1,  8  8.  Ct. 
778,  31  U.  8.  (L.  ed.)  863;  New  Process 
Fermentation  Co.  v.  Maus,  (1887)  122 
U.  8.  413,  7  8.  Ct.  1304,  30  U.  S.  (L.  edO 
1193;  Tilghman  v.  Proctor,  (1881)  102 
U.  8.  707,  26  U.  S.  (L.  ed.)  279;  Cochrane 
V.  Deener,  (1877)  94  U.  8.  780,  24  U.  S. 
(L.  ed.)   139. 

The  term  "  useful  art "  includes  a  pro- 
cess which  is  not  in  this  name  the  sub- 
ject of  a  patent  by  any  Act  of  Congress. 
Coming  v.  Burden,  (1853)  15  How.  252, 
14  U.  8.   (L.  ed.)   683. 

Patentability  of  art  not  dependent  on 
apparatus. —  The  patentability  of  an  art 
or  process  is  not  dependent  upon  the 
particular  apparatus  or  instrumentalities 
used  in  its  practice.  Silsby  v,  Foote, 
(1857)  20  How.  378,  15  U.  S.  (L.  ed.) 
953;  Corning  r.  Burden,   (1853)    15  How. 
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252,  14  U.  S.  (L.  ed.)  683;  Telephone 
Caaea,  (1888)  126  U.  8.  1,  8  St.  Ct.  778, 
31  U.  S.  (L.  ed.)  863;  New  Proceas  Fer- 
mentation Co.  V.  Mans,  (1887)  122  U.  S. 
413,  7  S.  a.  1304,  30  U.  S.  (L.  ed.)  1193; 
Tilghman  v.  Proctor,  (1881)  102  U.  S. 
707,  26  U.  S.  (L.  ed.)  279;  overruling 
Mitchell  t?.  Tilghman,  (1874)  19  Wall. 
287,  22  U.  S.  (L.  ed.)  125;  Cochrane  v. 
Deener,  (1887)  94  U.  S.  789,  24  U.  S.  (L. 
ed.)  139;  Uhlman  v.  Arnholdt,  etc.,  Brew- 
ing Co.,  (E.  D.  Pa.  1893)  53  Fed.  485; 
American  Bell  Telephone  Co.  r.  Dolbear, 
(C.  C.  Maaa.  1883)  16  Fed.  448;  American 
Bell  Telephone  Co.  c.  Spencer,  ( C.  C.  Maaa. 
1881)  8  Fed.  500;  French  v.  Robera,  (1851) 
1  Fiah.  Pat.  Caa.  133,  9  Fed.  Caa.  No. 
5,103;  Roberta  v,  Dickey,  (1871)  4  Fiah. 
Pat.  Caa.  532,  20  Fed.  Caa.  No.  11,899. 

An  art  dependent  on  mechanism. — An 
art  or  a  proceaa  la  patentable  where  the 
reaulta  juatify  a  patent  even  though 
mechaniam  ia  neceaaary  in  the  application 
or  carrying  out  of  auch  proceaa.  New 
Proceaa  Fermentation  Co.  v.  Maua,  (1887) 
122  U.  S.  413,  7  S.  Ct.  1304,  30  U.  S. 
(L.  ed.)  1193;  Mowry  i\  Whitney,  (1872) 
14  WaU.  620,  20  U.  S.  (L.  ed.)  860;  Riadon 
Iron,  etc.,  Worka  v.  Medart,  (1895)  168 
U.  S.  6S,  15  S.  Ct.  745,  39  U.  S.  (L.  ed.) 
899;  Tilghman  v.  Proctor,  (1881)  102 
U.  S.  707,  26  U.  S.  (L.  ed.)  279,  over- 
riding Mitchell  V.  Tilghman,  (1874)  19 
Wall.  287,  22  U.  S.  (L.  ed.)  125;  Tele- 
phone Caaea,  (1888)  126  U.  S.  1,  8  8.  Ct. 
778,  31  U.  S.  (L.  ed.)  863;  Carnegie 
&teel  Co.  V.  Cambria  Iron  Co.,  (W.  D. 
Pa.  1898)  89  Fed.  721;  American  Bell 
Telephone  Co.  f?.  Dolbear,  (C.  C.  Maaa. 
1883)  15  Fed.  448;  American  Fibre- 
Chamois  Oo.  V,  Buckak in- Fibre  Co.,  (C. 
C.  A.  6th  Cir.  1896)  72  Fed.  508,  37  U.  S. 
App.  742,  18  C.  C.  A.  662;  Uhlman  v. 
Arnholdt,  etc.,   Brewing  Co.,    (E.  D.   Pa. 

1893)  53  Fed.  485;  Buach  v.  Jones, 
(1900)   16  App.  Cas.   (D.  C.)  23. 

The  mechanical  means  of  an  art  or 
proceaa  by  which  the  reault  ia  attained 
may  be  old,  provided  the  reault  haa  not 
been  reached  by  auch  means  before.  Corn- 
ing V.  Burden,  (1853)  15  How.  252,  14 
U.  S.  (L.  ed.)  683;  Mowry  t?.  Whitney, 
(1872)  14  Wall.  620,  20  U.  S.  (L.  ed.) 
860;  Tilghman  v.  Proctor,  (1880)  19  Pat. 
Off.  Gaz.  859,  102  U.  S.  707,  26  U.  S. 
(L.  ed.)  279. 

Art  performed  by  machinery. — An  art 
or  proceaa  performed  merely  by  meana  of 
machinery  ia  not  patentable.  Riadon 
Iron,  etc..  Works  v.  Medart,  (1895)  15« 
U.  S.  68,  15  8.  Ct.  745,  39  U.  S.  (L.  ed.) 
899;  Cochrane  v,  Deener,  (1877)  94  U.  S. 
780,  24  U.  S.  {^.  ed.)  139;  Appleton  Mfg. 
Co.  t?.  Star  Mfg.  Co.,   (C.  C.  A.  7th  Cir. 

1894)  60  Fed.  411,  18  U.  S.  App.  492,  9 
C.  C.  A.  42;  Gindorflf  t?.  Deering.  (M.  D. 
111.  1897)  81  Fed.  952;  Stokes  Broa.  Mfg. 
Co.  t\  Heller,  (C.  C.  N.  J.  1890)  96  Fed. 
104;  American  Strawboard  Co.  v.  Elk- 
hart EggCa^e  Co.,   (C.  C.  Ind.  1898)    84 


Fed.  960;  Wella  Glaaa  Co.  r.  Henderaon, 
(C.  C.  A.  th  Cir.  1895)  67  Fed.  930,  34 
U.  S.  App.  19,  16  C.  C.  A.  84;  Piper  r. 
Brown,  (1870)  4  Fiah.  Pat  Caa.  175,  19 
Fed.  Caa.  No.  11,180;  Dryfooa  v.  Weias, 
(1884)  26  Pat.  Off.  Gaz.  639;  Dodge  Mfg. 
Co.  1-.  Ohio  Valley  Pulley  Worka,  (C.  C. 
Ky,  1899)    101  Fed.  584. 

System  for  carrying  on  business  as  an 
art. —  "  In  the  sense  of  the  patent  law  an 
art  ia  not  a  mere  abatraction.  A  aystem 
of  transacting  buaineaa,  disconnected  from 
the  meana  for  carrying  out  the  system,  is 
not,  within  the  moat  liberal  interpretation 
of  the  term,  an  art.  Advice  is  not  patent- 
able." Berardini  v.  Tocci,  (S.  D.  N.  Y. 
1911)  190  Fed.  329.  See  also  Fried. 
Krupp  Aktien-Greaellachaft  v.  Mid-vale 
Steel  Co.,  (C.  C.  A.  3d  Cir.  1911)  191  Fed. 
588,  112  C.  C.  A.  194. 

A  aystem  of  transacting  business,  dis- 
connected from  the  meana  for  carrying 
out  the  ayatem,  ia  not,  within  the  moat 
liberal  interpretation  of  the  term,  an 
**  art,"  and  unless  the  meana  uaed  are 
novel  and  diacloae  invention,  auch  ayatem 
is  not  patentable.  Hotel  Security  Check- 
ing Co.  V.  Lorraine  Co.,  (CCA,  2d  Cir. 
1908)  160  Fed.  467,  87  C.  C  A.  451,  24  L. 
R.  A.  (N.  S.),  665,  affirming  (S.  D.  N.  Y. 
1907)    166  Fed.  298. 

A  piece  of  card  board  pafper  with 
printed  matter  or  com.poeition  on  both 
aides  thereof  and  divided  on  one  side  by 
perforated  lines,  used  in  a  ayatem  of  car- 
rying on  buaineaa,  may  be  patented  al- 
though the  elements  or  ingredients  em- 
ployed are  not  themselves  of  patentable 
nature.  Benjamin  Menu  Card  Co.  v. 
Rand,  (N.  D.  lU.  1894)  210  Fed.  286. 

Form  of  contract. — A  form  of  pro- 
poaed  contract  to  be  entered  into  with  in- 
dividuala  deairing  the  benefit  of  burial 
inaurance  or  guaranty,  with  blanka,  at- 
tached and  readily  aeparable  therefrom, 
which,  in  addition  to  the  ordinary  draft 
for  payment,  shotw  the  several  certificates 
required  in  order  to  provide,  as  far  as 
practicable,  against  the  perpetration  of 
frauds  on  the  insurer  or  guarantor,  is  not 
patentable  as  an  art.  In  re  Moeser, 
(1906)  27  App.  Caa.   (D.  C)  307. 

Process. — A  "proceaa,"  within  the 
terma  and  meaning  of  the  atatute,  is  a 
uaeful  art  and  may  be  patentable  al- 
though the  machinery  neceaaary  to  per- 
form the  process  may  not  be  patentable. 
It  is  defined  tx>  be  a  "mode  of  treatment 
of  certain  materiala  to  produce  a  given 
reault.  It  is  an  act,  or  series  of  acts, 
performed  upon  the  subject-matter  ta  be 
transformed  and  reduced  to  a  differ«it 
atate  or  thing.  If  new  and  useful  it  is  just 
aa  patentable  as  a  piece  of  machinery. 
In  the  language  of  the  patent  law 
it  ia  an  art.  The  machinery  pointed  out 
aa  auitable  to  perform  the  process  may>  or 
may  not,  be  new^  or  patentable ;  whilst  the 
process  itaelf  may  be  altogether  new  and 
produce  an  entirely  new  reault.    Tlie  proc- 
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MB  requires  that  certain  things  should 
bt  done  with  certain  substances  and  in  a 
certain  order  $  but  the  tools  to  be  used  in 
doing  t^ia  may  be  of  secondary  conse- 
quence." Ball  V.  Coker,  (C.  C.  A.  4th 
Ci.  19ia)   210  Fed.  278,  127  C.  C.  A.  126. 

It  is  when  the  term  "  process  "  is  used 
to  represent  the  means  or  method  of  pro- 
ducing a  result  that  it  ia  patentable,  and 
it  will  include  all  methods  or  means 
not  nature's  which  are  not  effected  by 
mechanism  or  mechanical  combinationa 
Cameron  Septic  Tank  Ck>.  v.  Saratoga 
Springe,  (N.  D.  N.  Y.  1907)  151  Fed. 
242. 

A  process  which  is  new,  novel  and  use- 
ful carried  out  by  a  structure  new  in 
combination    and    in    its    application    is 

Ktentable.     Merrell-Soule  Co.  i\  Natural 
7    Milk    Co.,     (N,    D.    N.    Y.     1914) 
217   Fed.  578. 

To  support  a  process  or  method  patent 
there  must  be  a  tangible  product,  or  a 
change  in  character  or  quality  brought 
about,  and  not  simply  a  principle  or  re- 
sult underlying  or  mvolved  in  certain 
mechanical  or  electrical  means  or  steps. 
Manhattan  General  Constr.  Co.  v.  Helios* 
Upton  Co.,  (E.  D.  Pa.  1905)  135  Fed.  785, 
distinguishing  Telephone  Cases,-  (1888) 
126  U.  6.  1,  8  S.  Ct.  778,  31  L'.  S.  (L.  ed.) 
H63. 

Where  a  metallurgical  process  consiste, 
not  simply  in  making  use  of  certain  nat- 
ural properties  of  a  deoxidizing  agent 
such  as  aluminum,  but  in  making  use  of 
them  at  a  certain  time,  in  certain  quanti- 
ties}, and  in  a  certain  way,  it  cannot  be 
objected,  to  a  patent  for  such  process,  that 
it  seeks  to  monopolize  properties  which 
are  inherent  and  well  known.  (U.  S. 
Mitis  Co.  F.  Midvale  Steel  Co.,  ( E.  D.  Pa. 
1904)   135  Fed.  103. 

A  chemicoT  change  is  not  necessary  for 
a  process  patent.  Cochrane  v.  Deener, 
(1877)  94  U.  S.  780,  24  U.  S.  (L.  ed.) 
139;  Melvin  t;.  PoUer,  (£.  D.  Pa.  1899) 
91  Fed.  151;  American  Fibre-Chamois 
Co.  t.  Buckskin-Fibre  Co.,  (C.  C.  A.  6th 
Cir.  1896)  72  Fed.  508,  37  U.  S.  App. 
742,  18  C.  C.  A.  662,  reversing  (N,  D. 
Ohio  1805)  69  Fed.  247. 

M eana  of  producing  results  generally. — 
A  patent  cannot  cover  generally  any  and 
every  means  or  method  for  producing  a 
given  result.  Denning  Wire,  etc.,  Co.  v. 
American  Steel,  etc.,  Co.,  (C.  C.  A.  8th 
Cir.  1909)  169  Fed.  793,  95  C.  C.  A.  259, 
af^rming   (N.  D.  la.  1908)    160  Fed.  108. 

But  except  those  purely  mechanical,  a 
method  or  means  of  producing  a  result 
may  be  patented  as  an  art  or  a  process. 
McClurg  V.  Kingsland,  (1843)  1  How. 
202,  11  U.  S.  (L.  ed.)  102;  Corning  v. 
Burden,  (1853)  15  How.  252,  14  U.  S. 
(L.  ed.)  683;  Wood-Paper  Patent,  (1874) 
23  Wall,  566,  23  U.  S.  (L.  ed.)  31;  Mit- 
chell f?.  Tilghman,  (1873)  19  Wall.  287, 
22  U.  S.  (E.  ed.)  125;  Burr  v.  Duryea, 
(1864)    1   Wall.   531,   17   U.   S.    (L.   ed.) 


650;  Andrews  v.  Hovey,  (1888)  124  U, 
S.  694,  8  8.  Ct.  676,  31  U.  S.  (L.  ed.) 
557;  (IJrow^ell  f.  Harlow,  (C.  C.  Mass. 
1880)  1  Fed.  140;  Tilghman  v.  Proctor, 
(1881)  102  U.  S.  707,  26  U.  S.  (L.  ed.) 
279;  New  Process  Fermentation  Oo.  i\ 
Maus,  (1884)  20  Fed.  725;  Whitney  I?. 
Emmett,  ( 1831 )  Baldw.  303,  1  Robb  Pat. 
C;as.  567,  29  Fed.  Cas.  No.  17,585; 
Kneass  v.  Schuylkill  Bank,  (1820)  4 
Wash-  9,  14  Fed.  Cas.  No.  7,875;  Roberts 
V.  Dickey,  (1871)  4  Fish.  Pat.  Cas.  532, 
20  Fed.  Cas.  No.  11,899. 

Two  patents  for  same  process. — ^A  man 
cannot  have  two  patents  for  the  same 
process  because  for  different  purposes. 
McComb  V.  Brodie,  (1871)  1  W-oods  153, 
15  Fed.  Cas.  No.  8.708. 

New  terms  to  describe  old  process. — 
The  functions  performed  by  certain  ap- 
paratus, when  arranged  under  certam 
conditions,  cannot  be  patented  as  a  new 
method  of  producing  the  result,  if  the 
so-called  '*  method  **  is  merely  a  descrip- 
tion in  new  terms  of  one  of  the  forms  of 
the  old  process,  as  carried  out  by  the  pre- 
viously disclosed  necessary  elements  of 
the  device,  and  where  the  so-called  new 
method  is  but  a  description  of  an  equiva- 
lent experimentation  with  the  old  device, 
under  conditions  recognized  as  possible, 
within  the  knowledge  of  any  mechanic 
but  not  previously  stated  in  language. 
Siemund  r.  Enderlin,  (E.  D.  N.  Y.  1913) 
206  Fed.  283. 

Process  or  means  of  manufacture. — ^The 
validity  of  a  patent  for  a  product  or 
structure  is  not  affected  by  the  process 
or  means  by  which  it  is  made  or  whether 
it  is  made  bv  hand  or  by  machinery. 
American  Steel,  etc.,  Co.  t.  Denning  Wire, 
etc.,  Co.,  (C.  C.  A.  &th  Cir.  1909)  169 
Fed.  418,  94  ^.  C.  A.  634,  afflrming  (N. 
D.  la.  1908)  160  Fed.  125. 

Process  performed  by  machinery.— 
Where  an  applicant  has  been  allowed  a 
patent  for  an  apparatus  or  means  for 
coaling  ships  at  sea,  and  then  claims  a 
patent  for  the  process  of  effecting  the 
same  purpose,  but  the  alleged  process  can- 
not be  conceived  as  independent  of  such 
apparatus,  and  calls  for  the  apparatus 
as  the  only  means  for  carrying  it  into 
effect,  and  the  process  cannot  be  de- 
scribed without  reference  to  the  appara- 
tus, the  alleged  process  is  not  a  true 
process,  but  is  merely  the  function  of  the 
apparatus  previously  allowed  for  patent, 
is  sufficiently  covered  by  that  allowance, 
and  is  not  patentable.  In  re  Cunningham, 
(1902)  21  App.  Cas.  (D.  C.)  29. 

Process  and  apparatus  as  single  inren- 
tion. — A  process  and  an  apparatus,  while 
presumptiviely  independent  inventions 
when  considered  in  the  light  of  this  sec- 
tion, may  be  so  connected  in  their  design 
and  operation  as  to  constitute  unitary 
invention.  In  re  Frasch,  (1906)  27  App. 
Cas.   (D.  C.)   25. 
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Process  iiiTolviiig  mechanical  operations. 
— ^The  patentability  of  process  is  not  re- 
stricted to  those  involving  chemical  or 
other  similar  elemental  action,  but  an  in- 
vention or  discovery  of  a  process  or  method 
involving  mechanical  operations  and  pro- 
ducing a  new  and  useful  result  is  within 
the  scope  of  this  section.  Expanded  Metal 
Co.  V.  Bradford,  (1909)  214  U.  S.  366, 
29  S.  Ct.  652,  53  U.  S.  (L.  ed.)  1034, 
reversing  (C.  C.  A.  3d  Cir.  1906)  146  Fed. 
984,  77  C.  C.  A.  230,  and  affirming  (C.  C. 
A.  6th  Cir.  1908)  164  Fed.  849,  90  C.  C. 
A.  611. 

Machine. — ^The  word  "  machine  "  has 
been  liberally  construed  and  covers  a  de- 
vice which  is  incapable  of  use  except  in 
connection  with  other  mechanism. 
Wheeler  v.  Clipper  Mower,  etc.,  Co., 
(1872)  10  Blatchf.  181,  20  Fed.  Cas.  No. 
17,493;  Parham  t*.  American  Buttonhole, 
etc.,  Co.,  (1871)  4  Fish.  Pat.  Ca«.  468, 
18  Fed.  Cas.  No.  10,713. 

Automatic  machine. —  It  is  not  neces- 
sary that  a  machine  be  automatic.  Coupe 
f.  Weatherhead,  (C.  C  R.  I.  1883)  16 
Fed.  673. 

Movement  of  machine. — The  movement 
of  a  machine  irrespective  of  the  mechan- 
ism which  causes  it  is  not  patentable. 
American  Cravon  Co.  f.  Sexton,  (C.  C. 
A.  6th  Cir.  1905)  139  Fed.  664,  71  C.  C. 
A.  548. 

Undescribed  "mechanism"  to  produce 
specified  result. — Where  an  inventpr  does 
not  confine  himself  to  any  particular  form 
of  device,  such  as  is  shown  in  the  specifi- 
cations and  drawings,  but  claims  gener- 
ally "  mechanism  **  ( without  describing 
it)  suitable  for  giving  a  certain  simple 
mechanical  movement,  it  amounts  to  a 
monopoly  of  every  means  for  doing  bo 
which  is  not  patentable.  D^^unond  Match 
Co.  f.  Rubv  Match  Co.,  (C.  C.  N.  J. 
1904)    127  Fed.  341. 

Where  no  concrete  conception  can  be 
worked  out  of  a  claim  for  a  mechanical 
patent,  nothing,  indeed,  but  an  ill-defined 
principle  of  cons't ruction,  the  only  key  to 
which  is  the  abstract  result  to  be  attained, 
it  cannot  be  sustained.  Manhattan  Gen- 
eral Oonstr.  Co.  t*.  Helios-Upton  Co.,  (E. 
D.  Pa.  1905)    135  Fed.  785. 

Parts  of  machini"  patented  as  a  whole. 
—  If  the  structure  described  in  a  patent 
be  a  complete  and  an  operative  one,  com- 
posed of  several  coacting  parts,  and  it  is 
described  and  claimed  and  patented  as  a 
whole,  especially  when  each  part  is  sepa- 
rately described  and  claimed,  no  other 
valid  pat<>nt  can  be  issued  to  the  inventor 
for  one  of  those  parts.  Thomson -Houston 
Electric  Co.  v.  Black  River  Traction  Co., 
(N.  D.  N.  Y.  1903)   124  Fed.  495. 

Manufacture. —  The  term  "  manufac- 
ture" as  used  in  the  patent  law,  has  a 
very  comprehensive  sense,  embracing 
whatever  is  made  by  the  art  or  industry 
of  man,  not  being  a  machine,  a  composi- 


tion of  matter  or  a  design.  Thus  an  im- 
provement in  mausoleum  construction, 
aimed  at  securing  convenience,  preserva- 
tion of  the  body  and  sanitary  conditions 
is  a  patentable  manufacture  iwder  the 
statute.  International  Mausoleum  Co.  v, 
Sievert,  (CCA,  6th  Cir.  1914)  213  Fed. 
225,  129  C.  C  A.  569. 

The  term  '*  manufacture  **  covers  ar- 
ticles or  fabrics  made  as  finalities,  dis- 
tinguished from  machines  by  not  having 
any  rule  of  action  and  distinguished  from 
compositions  of  mat^ter  by  not  involving 
the  relation  of  ingredient.  Oomish  r. 
Keene,  (1836)   1  Webst.  Pat  Cas.  513. 

A  device  or  article  used  in  a  method  of 
doing  business,  as  a  street  railroad  trans- 
fer ticket,  deVised  as  a  time  cll^eck  on 
passengers  and  conductors,  has  been  held 
to  be  covered  by  the  term  manufacture  " 
Cincinnati  Traction  Co.  v.  Pope,  (C  C. 
A.  6th  ar.  1913)  210  Fed.  443,  127  C. 
C  A.  175. 

In  Knight  f.  Ri^^er,  (D.  C  Md.  1913) 
203  Fed.  49.  the  court  said:  "  The  learned 
author  of  Walker  on  Patents  (4th  ed.) 
p.  13,  contends  that  the  word  'manufac- 
ture '  as  used  in  the  patent  law  should  be 
given  a  construction  broad  enough  to 
cover  everything  made  by  the  hands  of 
man  and  not  a  machine  or  a  composition 
of  matter.  The  weight  of  the  decided 
cases  is  to  the  contrary." 

Roof  Mructure, — The  term  manufacture 
may  include  a  roof  structure.     Aiken  v. 
Riter,  etc.,  Mfg.  Co.,    (W.  D.  Pa.   1912) 
205  Fed.  531,  affirmed   (C.  C  A.  3d  Cir. 
1913)  203  Fed.  699,  121  C  C  A.  655. 

Arch  of  bridge. — ^The  term  also  covers 
the  arch  of  a  bridge  or  similar  structure. 
Thacher  t?.  Baltimore,  (D.  C.  Md.  1915) 
219  Fed.  909. 

Form  of  construction  of  room  in  house. 
— A  house,  or  a  room  in  a  house,  is  not  a 
''manufacture,"  and  therefore  a  particu- 
lar form  of  construction  of  a  room,  or 
portion  of  a  room,  in  a  house,  is  not  pat- 
entable. American  Disappearing  Bed  Co. 
V.  Amaelsteen,  (C.  C.  A.  9th  Cir.  1910) 
182  Fed.  324,  105  C.  C.  A.  40. 

Advertising  device. — ^An  advertising  de- 
vice made  of  cardboard  is  a  manufacture, 
and  patentable  as  such,  if  novel  and  in- 
volving invention.  Mitchell  v.  Interna- 
tional Tailoring  Co.,  (S.  D.  N.  Y.  1909) 
170  Fed.  91. 

Manufacturer  synonymous  with  pro- 
ducer.—  It  has  generally  been  held  that 
a  manufacturer  is  synonymous  with  a  pro- 
ducer. Simpson  v.  Davis,  (1882)  20 
Blatchf.  (U.  S.)  413;  Goodyear  v.  Wait, 
(1867)  5  Blatchf.  468,  10  Fed.  Cas.  No. 
5,587;  Waterbury  Brass  Co.  v.  ^filler, 
(1871)  »  Blatchf.  77,  29  Fed.  Caa.  No. 
17,254;  Wood-Paper  Patent,  (1874)  23 
Wall.  566,  23  U.  S.  (L.  ed.)  31;  Goodyear 
t?.  Providence  Rubber  Co.,  (1864)  2  Fish. 
Pat.  Cas.  499,  10  Fed.  Cas.  No.  5,583; 
Goodyear  v.   Central   R.   Co.,    (1853)    2 
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Wall.  Jr.  C.  C.  356,  10  Fed.  Ca».  No. 
5,363;  United  Nickle  Co.  r.  Pendleton, 
|S.  D.  N.  Y.  1883)    16  Fed.  739. 

Composition  of  matter. — A  '*  composi- 
tion of  matter  "  is  a  compound  of  two  or 
more  ingredients  forming. a  homogeneous 
whole.  The  patentable  essence  of  a  com- 
position of  matter  lies  in  the  relation  of 
its  ingredients.  No  question  or  form  is 
presented,  but  one  of  qualities.  Rumford 
Chemical  Works  v,  Lauer,  (1872)  10 
Blatchf.  122,  20  Fed.  Cas.  No.  12,135; 
Goodyear  v.  Berry,  (1868)  2  Bond  189, 
10  Fed.  Cas.  No.  6,5o6;  Woodward  f.  Mor- 
rison, (1872)  Holmes  124,  2  Pat.  Off.  Gaz. 
120,  30  Fed.  Cas.  No.  18,008;  Jenkins  i*. 
Walker,  (1872)  Holmes  120,  13  Fed.  Cas. 
Xo.  7,275;  Tyler  r.  Boston,  (1869)  7 
Wall.  327,  19  U.  S.  ( L.  ed. )  93 ;  Cahill  f. 
Brown,  (1878)  3  B.  &  A.  Pat.  Cas.  580,  4 
Fed.  Cas.  No.  2,291;  Bowker  v.  Dows, 
(1878)  3  B.  &  A.  Pat.  Cas.  618,  3  Fed. 
Cas.  No.  1,734;  Roots  v.  Hyndman, 
(1873)  6  Fish.  Pat.  Cas.  439,  20  Fed. 
Caa  No.  12,040. 

Synonymous  use. — The  term  "  composi- 
tion of  matter "  is  sometimes  used  sy- 
nonymously with  "  composition,"  **  com- 
pound "  and  "  manufacture."  Klein  r. 
RusseU,  (1874)  19  Wall.  433,  22  U.  S. 
(L.  ed.)  116;  Goodyear  r.  Central  R.  Co., 
(1853)  2  Wall.  Jr.'356,  10  Fed.  Cas.  No. 
5,.')63. 

ImproTement  —  Defined, — ^An  "  improve- 
ment "  is  something  in  aid  of  an  old 
mode  which  makes  the  old  mode  better. 
Potter  fJ.  Holland,  (1858)  4  Blatchf.  238, 
19  Fed.  Cas.  No.  11,330;  Kirby  V,  Dodge, 
etc.,  Mfg.  Co.,  (1872)  10  Blatchf.  307,  14 
Fed.  Cas.  No.  7,838;  Foxwell  v.  Bostock, 
(1864)  4  De  G.,  J.  ft  S.  (Eng.)  298,  12 
W.  R.  723. 

Relation  of  improvement. — ^An  im- 
provement has  essential  reference  to  a  sub- 
ject-matter to  be  improved.  It  is  not 
original,  but  embraces  and  either  adds 
to  or  alters  the  original.  Bray  v.  Hart- 
shorn, ( 1860)  1  ClifT  538,  4  Fed.  Cas.  No. 
1,820;  Turrill  v.  Illinoia  Cent.  R.  Co., 
(1867)  3  Biss.  66,  24  Fed.  Cas.  No.  14,- 
270;  Evans  v.  Eaton,  (1818)  3  Wash. 
443,  8  Fed.  Cas.  No.  4,660;  Page  r.  Ferry, 
(1857)  1  Fish.  Pat  Cas.  298,  18  Fed.  Cas. 
No.  10,662;  Aspinwall  Mfg.  Co.  v.  Gill, 
(C.  C.  N-  J.  1887)  32  Fed.  697. 

Improvement  u  iuTention. — An  im- 
provement may  be  an  article  complete  in 
itself  and  may  involve  an  invention.  Lind- 
say V.  Stein,  (S.  D.  N.  Y.  1882)  10  Fed. 
907. 

ImproTement  of  patentable  articles. — 
That  which  improves  on  any  of  the  pat- 
entable classes  of  inventions  may  be  pat- 
ented if  the  other  elements  of  patent- 
ability are  present  (VReilly  v.  Morse, 
11853)  15  How.  62,  14  U.  S.  (L.  ed.)  601; 
Smith  V.  Nichols,  (1876)  21  Wall.  112, 
22  U.  S.  (L.  ed.)  .566;  Whitely  v. 
Swayne,  (1869)  7  WaU  686,  19  U.  S.  (L. 
ed.)  199;  Miller  V.  Eagle  Mig.  Co.,  (1894) 


151  U.  S.  186,  14  S.  Ct.  310,  38  U.  S.  (L. 
ed.)  121;  Western  Electric  Mfg.  Co.  r. 
Ansonia  Brass,  etc.,  Co.,  (1885)  114  U.  S. 
447,  5  S.  Ct  941,  29  U.  S.  (L.  ed.)  210; 
BlaJce  V.  San  Francisco,  (1885)  113  U.  S. 
679,  5  S.  Ct  692,  28  U.  S.  (L.  ed.)  1070; 
Burt  V.  Evory,  (1890)  133  U.  S.  249,  10 
S.  Ct.  394,  33  U.  S.  ( L.  ed. )  647 ;  Clough 
f?.  Gilbert,  etc.,  Mfg.  Co.,  (1882)  106  U.  S. 
178,  1  S.  Ct  198,  27  U.  S.  (L.  ed.)  138; 
Webster  Loom  Oo.  v.  Higgins,  (1882)  105 
U.  S.  580,  26  U.  S.  (L.  ed.)  1177;  Fuller 
t?.  Yentzer,  (1877)  94  U.  S.  288,  24  U.  S. 
(L.  ed.)  103;  SUrrett  f.  Athol  Mach.  Co., 
(C.  C.  Mass.  1883)  14  Fed.  910;  Winter- 
mute  V.  Redington,  (1856)  1  Fish.  Pat 
Caa.  239,  30  Fed.  Cas.  No.  17,896;  Evans 
V.  Robinson,  (1813)  8  Fed.  Cas.  No.  4,671. 
Different  improTements  as  separate  in- 
ventions.—  When  the  advance  in  an  art 
is  gradual,  and  many  inventors  form  dif- 
ferent combinations,  or  make  different 
improvements,  materiallv  aiding  the  de- 
sired result,  each  is  efititled  to  his  own 
improvement,  so  long  as  it  differs  from 
those  of  his  competitors  and  does  not  in- 
clude theirs.  Mallon  i?.  Gregg,  (C.  C.  A. 
8th  Cir.  1905)  137  Fed.  68,  69  C.  C.  A. 
48,  affirming  (C.  C.  Minn.  1903)  126  Fed. 
377. 

Although  the  various  parts  of  a  rail- 
road car,  such  as  the  roof,  the  doors,  the 
floor,  the  side  construction,  the  draft  rig- 
ging, etc.,  are  related  and  co-operative  to 
a  certain  extent,  they  are  susceptible  of 
improvement  separately,  and  such  im- 
provements in  these  parts  may  constitute 
independent  inventions  and  be  patented 
accordingly.  McKeen  v,  Jerdone,  (1909) 
34  App.  Cas.   (D.  C.)    163. 

Improvement  ezclndet  improved  thing. 
1—  A  patent  for  an  improvement  does  not 
include  the  art,  machine,  or  article  im- 
proved.     Smith    i?.    Nichols,     (1875)     21 
Wall.  112,  22  U.  S.  (L.  ed.)  566;  Seymour 
1?.  Osborne,  (1871)   11  Wall.  516,  20  U.  S. 
(L.  ed.)    33;   Burr  v,  Duryee,   (1864)    17 
U.    S.    (L.    ed.)    650;    Evans    v,    Eaton, 
(1822)    7   Wheat  356,  5  U.  S.    (L.  ed.) 
472;   Cantrell  v.  Wallick,   (1886)    117  U. 
S.  689,  6  S.  Ct.  970,  29  U.  S.    (L.  ed.) 
1017;    Tilghman  v.   Proctor,    (1881)    102 
U.  S.  707,  26  U.  S.    (L.  ed.)   £79;  Coch- 
rane V.  Deener,    (1877)    94  U.   S.   780,  4 
U.  S.    (L.  ed.)    134;   Blake  v.  Robertson, 
(1877)    94  U.  S.  728,  24  U.  S.    (iL.  ed.) 
245;  Imhaeuser  r.  Buerk,   (1880)    101  U. 
S.  647,  25  U.  S.   (L.  ed.)   945. 

A  new  and  useful  improvement  upon  an 
old  machine  is  just  as  much  the  subject 
of  patent  rights  as  a  new  machine.  All 
that  the  inventor  is  required  to  do  is  to 
point  out  distinctly  the  part  he  claims  as 
new,  80  as  to  advise  the  public  as  to  the 
ezt^t  of  his  invention  and  what  is  there- 
by withdrawn  from  the  public.  Parks  f. 
Booth,  (1880)  102  U.  S.  96,  26  U.  S.  (L. 
ed.)  54;  Seymour  v,  Osborne,  (1871)  11 
Wall.  616,  20  U.  S.  (L.  ed.)  33;  Goshen 
Sweeper    Co.    v,    Bissell    Carpet   Sweeper 
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Co.,  (C.  C.  A.  6th  Cir.  1895)  72  Fed.  67, 
37  U.  S.  App.  665,  19  C.  C.  A.  13 ;  RoberU 
f.  H.  P.  Nail  Co.,  fN.  D.  Ohio  1892)  63 
Fed.  916. 

In   Wright's  Automatic  Tobacco   Pack- 
ing Co.  t?.  American  Tobacco  Co.,   (E.  D. 
Va.  1916)    220  Fed.  163,  the  court  said: 
**The   real    inquiry,    in    auch    a   caae,    is 
whether  the  proposed  claims  present  some- 
thing new  and  useful  in  the  art  and  in- 
volve inventive  genius.    If  so,  such  claims 
are  patentable,  although,  in  a  sense,  they 
may  constitute  improvements  on  the  old 
or  former  appliance.    Necessarily,  the  sub- 
ject generally  would  have  been  considered 
in  the  old  patent,  if  then  thought  of,  and 
developed  before  securing  the  patent,  but 
that  does  not  prevent  future  aavancement 
and  discovery  beyond  what  was  originally 
dreamed  of,  and  the  extension  and  devel- 
opment of  proposed  improvements  along 
the  same  line,  gained  by  inventive  genius 
and  skill,  it  may  be,  from  experiments 
with  tiie  old  appliances.    The  advance  in 
the  science,  the  improvement  in  the  art, 
tile  making  of  something  useful  and  bene- 
ficial out  of  something  theretofore  crude 
and  inoperative,  however  much  the  orig- 
inal model  may  appear  to  be  like  the  per- 
fect design,  is  at  loast  what  the  public 
is  interested  in,  and  is  what  the  monop- 
oly of  the  patent  is  granted  for,  to  the 
end  that  the  real  advantage  and  benefit 
secured  may  become  the  property  of  the 
public  at  the  expiration  of  the  patent  pe- 
riod.   Such,  it  seems  to  the  court,  is  the 
character   of   improvement   in   this   case, 
and  in  the  patent  in  suit,  as  respects  the 
claims   thereof   hereinbefore   enumerated,, 
something  of  value  is  furnished   to  the 
state  of  the  art,  valuable  and  useful  in 
the  business  for  which  it  was  designed, 
adding  much  to  the  economy  and  efficiency 
of  the  machine,  which  was  not  anticipated 
either   by   the  original   Rose   patent,   or 
othfers,  in  the  prior  art,  and  this  seems  to 
have  been  fully  attested,  so  far  as  the  de- 
fendant  is   concerned,   by   the   fact   that 
upon  the  marketing  of  the  new  device,  the 
old  machine  was  discarded  and  abandoned, 
resulting  in  a  total  loss  to  the  complain- 
ant,  save   as  to  its   '  junk '  value.     Au- 
thorities  to   sustain   this   view  could   be 
cited  almost  without  number,  and  refer- 
ence need  only  be  made  to  the  recent  case 
of  Diamond   Rubber  Co.  v.   Consolidated 
Tire  Co.,  [1911]  220  U.  S.  428,  31  S.  Ct. 
444,  56  U.  S.   (L.  ed.)  627.'* 

Improved  combination. —  It  is  a  general 
rule  that  the  improved  combination  for 
which  a  patent  is  granted  must  be  lim- 
ited by  the  elements  therein  specified.  If 
the  old  elements  were  ccHnbined  in  a  sub- 
stantially different  way,  or  if  the  purify- 
ing result  be  accomplished  by  a  different 
combination  in  defendant's  apparatus, 
there  might  be  no  infringement.  In  other 
words,  pa4:ents  for  improved  combinations 
must  be  construed  strictly,  there  being  no 
legal  right  to  a  monopoly  in  cases  where 


there  is  a  mere  improved  oombinatioik  ex- 
cept in  respect  to  what  is  substantially 
that  very  combination,  the  law  leaving  it 
open  to  all  others  to  make  any  other  com- 
bination of  old  things  which  is  not  sub- 
stantially the  same  as  the  one  described 
in  the  patent.  William  B.  Scaife,  etc.,  Co. 
17.  Falls  City  Woolen  Mills,  (W.  D,  Ky. 
1912)   194  Fed.  139. 

Although  every  element  of  a  combina- 
tion may  be  old,  yet  the  combination  itself 
may  be  patentable.  But  a  combination  is 
not  pat^ table  unless  it  shows  invention. 
Dilg  V,  Borgfeldt,  (C.  C.  A.  2d  Cir.  1911) 
189  Fed.  688,  110  C.  C.  A.  568. 

Combination  producing  new  result  u 
distinguished  from  mere  aggregation. — An 
aggregation  is  the  mere  assembling  of 
separate  elements  without  changing  their 
respective  separate  functions  or  accom- 
plishing any  result  other  than  the  added 
results  of  those  functions.  In  order  to 
be  patentable,  a  combination  of  elements 
must  in  their  co-relation  produce  a  dif- 
ferent force,  or  effect,  or  result,  from  the 
sum  of  that  which  is  produced  by  their 
separate  parts.  It  is  not  necessary  that 
each  element  in  performing  its  own  func- 
tion shall  also  modify  the  functicm  per- 
formed by  the  others.  It  is  generally 
sufficient  if  there  be  such  coaction  that  a 
result  is  produced  which  is  new,  and  the 
result  is  new  if  it  is  substantially  a  bet- 
ter result  than  that  which  has  been  ac- 
complished by  other  combinations.  Pelton 
Water  Wheel  Co.  v.  Doble,  (C.  C.  A'.  9th 
Cir.  1911)  190  Fed.  760,  111  C.  C.  A.  488. 
Modification  of  patented  device. — A 
modification  of  the  device  of  a  patent  to 
adapt  it  to  different  situations  and  wider 
use  may  be  made  the  subject  of  a  second 
patient,  where  it  involves  invention,  al- 
though both  inventions  may  have  been 
made  at  the  same  time.  Thomson- 
Houston  Electric  Co.  t?.  Ohio  Brass  Co., 
(C.  C.  Mass.  1904)    130  Fed.  642. 

Necessity  of  complete  operative  struc- 
ture.—  A  claim  of  a  patent  is  not  void  be- 
cause the  element  therein  claimed  does  not 
by  itself  constitute  a  complete  operative 
structure,  where  those  familiar  with  the 
art  would  understand  its  use,  and  espe- 
cially where  the  claim  refers  to  the  speci- 
fication, which  in  such  case  may  be  looked 
to  for  the  purpose  of  ascertaining  the 
connection  in  which  the  device  is  used, 
and  the  other  parts  necessary  to  complete 
the  structure  and  render  it  operative,  al- 
though such  parts  cannot  be  imported 
into  the  claim.  Canda  t*.  Michigan  Malle- 
able Iron  Co.,  (C.  C.  A.  6th  Cir.  1903) 
124  Fed.  486,  61  C.  C.  A.  IW,  modifying 
(E.  D.  Mich.  1902)    123  Fed.  95. 

Device  not  complete  operative  structure. 
—  A  claim  of  a  patent  is  not  void  because 
the  element  therein  claimed  does  not  by 
itself  constitute  a  complete  operative 
structure,  where  those  familiar  with  the 
art  would  understand  its  use,  and  espe- 
cially where  the  claim  refers  to  the  speci- 
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fication,  which  in  such  case  may  be  looked 
to  for  the  purpose  of  ascertaining  the  con- 
nection in  which  iiie  device  is  used,  and 
the  other  parts  necessary  to  complete  the 
structure  and  render  it  operative,  al- 
though such  parts  cannot  be  imported 
into  the  claim.  Ganda  v,  Michigan  Malle- 
able Iron  Co.,  (C.  C.  A.  6th  Cir.  1903) 
124  Fed.  486,  61  C.  C.  A.  194,  modifying 
(E.  D.  Mich.  1902)   128  Fed.  95. 

Principle  or  law  of  nature.— A  patent 
may  not  be  obtained  for  a  principle,  idea, 
law  of  nature,  natural  force,  or  scientific 
truth,  although  newly  discovered.  Le  Roy 
V.  Tatham,  (1860)  22  How.  132,  16  U.  S. 
(L.  ed.)  366;  Rubber-Tip  Pencil  Co.  v, 
Howard,  (1874)  20  Wall.  498,  22  U.  S. 
(L.  ed.)  410;  O'Reilly  v.  Morse,  (1853) 
16  How.  62,  14  U.  S.  (L.  ed.)  601;  Piper 
r.  Brown,  (1870)  4  Fish.  Pat.  Cas.  175, 
19  Fed.  Cas.  No.  11,180;  Smith  r.  Ely, 
(1849)  5  McLean  76,  23  Fed.  Cas.  No. 
13,043;  Stone  v,  Sprague,  (1840)  1  Story 
270,  23  Fed.  Cas.  No.  13,487;  Blanchard 
r.  Sprague,  (1839)  3  Sumn.  535,  3  Fed. 
Cas.  No.  1,518;  Evans  r.  Eaton,  (1816^; 
Pet.  (C.  C.)  332,  8  Fed.  Cas.  No.  4,550; 
Ckse  r.  Brown,  (1863)  2  Wall.  320,  17  U. 
S.  (L.  ed.)  817;  Burr  I?.  Duryee,  (1864) 
1  Wall-  531,  17  U.  S.  (L.  ed.)  650;  Earle 
V.  Sawyer,  (1825)  4  Mason  1,  8  Fed.  Cas. 
No.  4,§47;  Telephone  Cases,  (1888)  126 
U.  S.  1,  8  S.  Ot.  778,  31  U.  S.  (L.  ed.) 
863;  Wicke  v.  Ostrum,  (1881)  103  U.  S. 
461,  96  U.  S.  (L.  ed.)  409;  Fuller  r. 
Yentzer,  (1877)  94  U.  S.  288,  24  U.  S. 
(L.  ed.)  103;  Badische  Anilin,  etc.,  Fabrik 
c.  Kalle,  (S.  D.  N.  Y.  1899)  94  Fed.  163; 
McSwan  Bros.  Co.  t?.  McEwan,  (C.  C.  N.  J. 
1899)  91  Fed.  787;  Steatn  Gauge,  etc., 
Co.  V,  St.  Louis  R.  Supplies  Mfg.  Co.,  (E. 
D.  Mo.  1885)  25  Fed.  491;  Yale  Lock 
Mfg.  Co.  V,  Berkshire  Nat.  Bank,  (C.  C. 
Mass.  1883)  17  Fed.  531;  Hatch  v.  Moffitt, 
(C.  C.  Mass.  1883)  15  Fed.  252;  Whitney 
c.  Carter,  (1810)  Fess.  Pat.  130,  29  Fed. 
Cas.  No.  17,583;  Smith  v.  Ely,  (1849)  5 
McLean  76,  2d  Fed.  Cas.  No.  13,043; 
Wyeth  <?.  Stone,  (1840)  1  Story  273,  30 
Fed.  Cas.  No.  18,107 ;  Wing  v.  Richardson, 
( 1865 )  2  Fish.  Pat.  Cas.  535,  30  Fed.  Os. 
Na  17,869;  Singer  r.  Walmsley,  (1860) 
1  Fish.  Pat.  Cas.  558,  22  Fed.  Cas.  No. 
12,900;  Smith  t7.  Downing,  (1850)  1  Fish. 
Pat.  Cas.  64,  22  Fed.  Casw  No.  13,036; 
SIckels  t?.  Borden,  (1856)  3  Blatchf.  535, 
22  Fed.  Oas.  No.  12,832;  Morton  v.  New 
York  Eve  Infirmary,  (1862)  2  Fieh.  Pat. 
Cas.  320,  17  Fed.  Cas.  No.  9,865;  In  re 
Kemper,  (1841)  1  MacA.  Pat.  Cas.  1,  14 
Fed.  Oas.  No.  7^87;  Roberts  f.  Dickey, 
(1871)  4  Fish.  Pat.  Cas.  532,  20  Fed.  Cas. 
No.  11.899;  Bean  t?.  Smallwood,  (1843)  2 
Story  408,  2  Fed.  Cas.  No.  1,173. 

A  "principle  is  not  patentable,  and  while 
there  may  be  a  valid  i>atent  for  means  or 
methods  of  putting  principles  into  opera- 
tion so  as  to  produce  useful  results,  there 
cannot  be  for  nature's  means  and  methods. 
Cameron    Septic   Tank    Co.    v.    Saratoga 


Springs,  (N.  D.  N.  Y.  1907)  151  Fed.  242; 
Expanded  Metal  Co.  t?.  General  Fireproof- 
ing  Co.,  (X.  D.  Ohio  1907)  157  Fed.  564; 
American  Steel,  etc.,  Co.  v.  Denning  Wire, 
etc.,  Co.,  (X.  D.  la.  1908)  160  Fed.  108; 
McKeen  v.  Jerdone,  (1909)  34  App.  Cas. 
(D.  C.)  163. 

A  mere  operative  idea  or  principle  can- 
not be  patented,  and  a  mechanical  device 
designed  to  accomplish  certain  practical 
results  in  the  packing  of  explosives  gela- 
tin is  therefore  confined  to  the  specific 
means  employed  for  doing  so.  Eastern 
Dynamite  Co.  v.  Keystone  Powder  Mfg. 
Co.,  (M.  D.  Pa,  1908)   164  Fed.  47. 

A  conception  of  the  mind  is  not  an  in- 
vention, or  a  completed  invention,  until 
represented  in  some  physical  form.  West* 
inghouse  Mach.  Co.  t>.  General  Elec.  Co., 
(N.  D.  N.  Y.  1912)   199  Fed.  907. 

The  ascertainment  of  a  natural  phe- 
nomenon does  not  constitute  a  patentable 
invention.  Treibacher  Chemische  Werke 
Gesellschaft  Mit  Beschrftnkter  Haftung  v. 
Roessler,  etc.,  Chemical  Co.,  (S.  D.  N.  Y. 
1914)  214  Fed.  410. 

Scientific  principle, —  A  principle,  such 
as  the  transformation  of  electric  energy 
into  motion,  cannt)t  be  patented.  Thus 
where  the  prior  patentee  claimed  a  monop- 
oly upon  a  wireless  receiver  which  directly 
transformed  the  energy  of  the  wave  train 
into  energy  of  motion,  the  court  held  that 
this  application  of  a  natural  phenomenon 
could  not  be  claimed  as  a  pioneer  inven- 
tion, since  the  principle  was  a  scientific 
commonplace  long  known  to  the  world. 
National  Electric  Signaling  Go.  v,  Tele- 
funken  Wireless  Tel.  Co.,  (S.  D.  N.  Y. 
1913)   209  Fed.  856. 

A  natural  power,  newly  discovered  in 
addition  to  those  already  known,  may  not 
be  patented.  O'Reilly  i?.  Morse,  (1853) 
15  How.  62,  14  U.  S.  (L.  ed.)  601;  Le  Roy 
V,  Tatham,  (1852)  14  How.  156,  14  U.  S. 
(L.  ed.)  367;  Burr  v.  Duryee,  (1864)  1 
Wall.  531,  17  U.  S.  (L.  ed.)  660;  Tilgh- 
man  v.  Proctor,  (1881)  102  U.  S.  707,  26 
U.  S.  (L.  ed.)  279;  Smith  r.  Ely,  (1849) 
5  McLean  76,  22  Fed.  Cas.  No.  13,043; 
American  Strawboard  Co.  v,  Elkhart  Egg- 
Case  Co.,  (C.  C.  Ind.  1898)  84  Fed.  960. 

Means  of  applying  principle. —  But  the 
method  or  means  of  application  of  a  prin- 
ciple or  law  of  nature  producing  a  useful 
result  is  the  proper  subject  for  a  patent. 
Househill  Co.  v.  Neilson,  (1843)  1  Webst. 
Pat.  Cas.  685;  Foote  v.  Silsby,  (1851)  2 
Blatchf.  260,  9  Fed.  Cas.  No.  4,919,  (1849) 
1  Blatchf.  445,  9  Fed.  Cas.  No.  4,916;  Le 
Roy  V.  Tatham,  (1860)  22  How.  132,  16 
U.  S.  (L.  ed.)  366;  O'Reilly  t\  Morse, 
(1853)  15  How.  62,  14  U.  S.  (L.  ed.) 
601;*  Wyeth  v.  Stone,  (1840)  1  Story  273, 
30  Fed.  Cas.  No.  18,107 ;  Rubber-Tip  Pen- 
cil Co.  t?.  Howard,  (1874)  20  Wall.  498, 
22  U.  S.  (L.  ed.)  410;  Mitchell  v.  Tilgh- 
man,  (1874)  19  Wall.  287,  22  U.  S.  (L. 
ed.)  125;  Case  r.  Brown,  (1865)  2  Wall. 
320,    17   U.   S.    (L.   ed.)    817;   Telephone 


42 


7  FED.  STAT.  ANN.  (2d  Ed.) 


Cases,  (1888)  126  U.  S.  1,  8  S.  Ct.  778. 
31  U.  S.  (L.  ed.)  863;  Eames  v.  Andrews, 
(1887)  122  U.  S.  40,  7  S.  Ct.  1073,  30 
U.  S.  (L.  ed.)  1064;  Wicke  r.  Ostrum, 
(1881)  103  U.  S.  461,  26  U.  S.  (L.  ed.) 
409;  Tilghman  r.  Proctor,  (1881)  102  U. 
S.  707,  26  U.  S.  (L.  ed.)  279;  Badische 
Anilin,  etc.,  Fabrik  tx  Kalle,  (S.  D.  N.  Y. 
1899)  94  Fed.  163;  Steam  Gauge,  etc.,  Co. 
V,  St.  Louis  R.  Supplies  Mfg.  Co.,  (E.  D. 
Mo.  1885)  %  Fed.  491;  American  Bell 
Telephone  Co.  t*.  Dolbear,  (C.  C.  Mass. 
1883)  m  Fed.  448;  Wintermute  v.  Red- 
ington,  (1856)  1  Fish.  Pat.  Cas.  239,  30 
Fed.  Cas.  No.  17,896;  Whitney  t?.  Carter, 
(1810)  Fess.  Pat.  130,  29  Fed.  Cas.  No. 
17,583;  Smith  v.  Downing,  (1850)  1 
Fish.  Pat.  Cas.  64,  22  Fed.  Cas.  No. 
13,036;  Smith  v.  Ely,  (1849)  5  McLean 
76,  22  Fed.  Cas.  Na  13,043;  Sickels  v. 
Borden,  (1866)  3  Blatchf.  636,  22  Fed. 
Cas.  No.  12,832;  Wing  f>,  Richardson, 
(1865)  2  Fish.  Pat.  Ow.  535.  30  Fed. 
Cas.  No.  17,869;  Singer  r.  Walmsley, 
(1860)  1  Fish.  Pat.  Cm.  558,  22  Fed.  Cas. 
No.  12,900;  Roberts  v.  Dickey,  (1871)  4 
Fish.  Pat.  Cas.  532,  20  Fed.  Cas.  No. 
11,899;  Parker  i?.  Hulme,  (1849)  I  Fish. 
Pat.  Cas.  44,  18  Fed.  Cas.  Na  10,740; 
Morton  r.  New  York  Eye  Infirmary, 
(1862)  5  Blatchf.  116,  17  Fed.  Cas.  No. 
9,865;  Bean  v.  Smallwood,  (1843)  2  Story 
408,  2  Fed.  CJas.  No.  1,173;  Bell  r.  Dan- 
iels, (1858)  1  Bond  212,  3  Fed.  Cas.  No. 
1,247;  Tyler  r.  Deval,  (1884)  24  Fed. 
Cas.  No.  14,307. 

Patent  for  function.—  Neither  an  idea, 
nor  a  function,  nor  any  other  abstraction 
is  patentable  in  a  machine  patent.  Burr 
V.  Duryee,  (1864)  1  Wall.  531.  17  U.  S. 
(L.  ed.)  650;  Fuller  v.  Yentzer,  (1877) 
94  U.  S.  288,  24  U.  S.  (L.  ed.)  103; 
Goshen  Sweeper  O).  t*.  Bissell  Carpet- 
Sweeper  Co.,  (C.  C.  A.  6th  Cir.  1895)  72 
Fed.  67,  37  U.  S.  App.  555,  19  C.  C.  A.  13. 

The  mere  function  or  operation  of  a 
machine  or  other  device,  as  distinguished 
from  the  machine  or  device  itself,  is  not 
patentable.  The  fact  that  the  principle 
of  a  machine  is  required  to  be  set  out  in 
the  application  does  not  make  it  the  sub- 
ject of  a  patent.  Denning  Wire,  etc.,  Co. 
V.  American  Steel,  etc.,  Co..  (C.  C.  8th 
Cir.  1909 )  169  Fed.  793,  95  C.  C.  A.  259, 
affirming  (N.  D.  la.  1908)  160  Fed.  108. 
See  also  In  re  White,  (1908)  31  App.  C«fi. 
(D.  C.)  607. 

'•  Fitnctions  of  a  machine "  defined. — 
Tht»  phrase  '*  functions  of  a  machine  "  as 
used  in  the  patent  law,  is  defined  as  that 
power  or  property  of  the  machine  of  act- 
ing in  the  specific  manner  designed  or 
intended  by  its  construction;  in  other 
words,  that  which  the  machine  is  designed 
to  do,  as  distinguished  from  the  machine 
itself,  and  from  the  product  of  its  action 
on  something  external  to  itself.  Denning 
Wire,  etc..  <V>.  v.  American  Steel,  etc., 
Co.,    (C.  C.  A.   8th  Cir.   1909)    169  Fed. 


703,  95  C.  C.  A.  259,  afirming  (N.  D.  la. 
1908)    160  Fed.  106. 

The  function  or  result  of  the  operation 
of  a  machine  or  combination  may  not  be 
the  subject  of  a  patent  under  the  Act  of 
Congress.  The  means  by  which  the  func- 
tion is  performed,  and  these  alone,  are 
patentable.  National  Hollow  Brake- 
Beam  Co.  V.  Interchangeable  Brake- Beam 
Co.,  (C.  C.  A.  8th  Cir.  1901)  106  Fed. 
693,  45  C.  C.  A.  544;  Corning  v.  Burden, 
(1863)  16  How.  252,  14  U.  S.  (L.  ed.) 
683;  (yReiUy  v.  Morse,  (1853)  15  How. 
62,  14  U.  S.  (L.  ed.)  601;  Le  Roy  t\  Tat- 
ham,  (1852)  14  How,  156,  14  U.  S.  (L. 
ed.)  367;  Carver  v.  Hyde,  (1842)  16 
Pet,  513,  *0  U.  S.  (L.  ed.)  1051;  Howe 
t?.  AbboU,  (1842)  2  Story  190,  12  Fed. 
Cas.  No.  6,766;  Rubber-Tip  Pencil  Co.  v, 
Howard,  (1874)  20  Wall.  498,  22  U.  S. 
(L.  ed.)  410;  Seymour  i?.  Osborne,  (1871) 
11  Wall.  61(>,  20  U.  S.  (L.  ed.)  33;  Case 
V.  Brown,  (1866)  2  Wall.  320,  17  U.  S. 
(L.  ed.)  817;  Burr  r.  Duryee,  (1864)  1 
Wall.  531,  17  U.  S.  (L.  ed.)  650;  Riadon 
Iron,  etc..  Works  v.  Medart,  (1895)  158 
U.  S.  68.  15  S.  Ct  745,  39  U.  S.  (L.  ed.) 
899;  Miller  i\  Eagle  Mfg.  Co.,  (1894)  151 
U,  S.  186,  14  S.  Ct.  310,  38  U.  S.  (L.  ed.) 
121;  Kn&pp  r.  Morss,  (1893)  150  U.  S. 
221,  14  S.  Ct.  81,  37  U.  S.  (L.  ed.)  1059; 
Telephone  Cases,  (1888)  126  U.  S.  1,  8  S. 
C5t.  778,  31  U.  S.  (L.  ed.)  863;  Thatcher 
Heating  Ca  f.  Burtis,  (1887)  121  U.  S. 
286,  7  S.  Ct.  1034,  30  U.  S.  (L.  ed.)  942; 
White  v.  Dimbar,  (1886)  119  U.  S.  47,  7 
S.  Ct.  72.  30  U.  S.  (L.  ed.)  303;  Fuller  v. 
Yentzer,  (1877)  94  U.  S.  288,  24  U.  S. 
(L.  ed.)  103;  Sangster  r.  Miller,  (1866) 
2  Fish.  Pat.  Cas.  563.  21  Fed.  Cas.  No. 
12,320;  Morton  r.  New  York  Kve  Infirm- 
ary, (1862)  2  Fish.  Pat.  Cas.  320.  17  Fed. 
Oas.  No.  9,865;  Crown  Cork,  etc.,  Co.  r. 
Bond  Bottle  Sealing  Co.,  (D.  C.  Del, 
1914)  217  Fed.  891;  Hildreth  v.  Lauer, 
etc.,  Co.,  (D.  C.  Md.  1913)  208  Fed. 
1005;  National  Hollow  Brake-Beam 
Co.  r.  Interchangeable  Brake- Beam  Co., 
(C.  C.  A.  8th  Cir.  1901)  106  Fed.  693, 
45  C.  C.  A.  544;  Union  Gas-Engine 
Co.  V.  Doak,  (N.  D.  Cal.  1898)  88  Fed. 
86;  Consolidated  Bunging  Apparatus  Co. 
V.  H.  Clausen,  etc..  Brewing  Co.,  (S.  D. 
N.  Y.  1889)  39  Fed.  277;  New  Proc- 
ess Fermentation  Co.  v.  Koch,  (E.  D. 
Mich.  1884)  21  Fed.  580;  Kuhl  r. 
Mueller,  (S.  D.  Ohio  1884)  21  Fed. 
510;  Piper  f.  Brown,  (1870)  4  Fish. 
Pat.  Cas.  175,  10  Fed.  Cas.  No.  11,180; 
Hammerschlag  v.  Scamoni,  (S.  I).  N.  Y. 
1881)  7  Fed.  684;  Wing  r.  Richardson, 
( 1866 )  2  Fish.  Pat.  C«s.  635,  30  Fed.  Cas. 
No.  17,869;  Whittemore  f.  Cutter,  (1813) 
1  Gall.  478,  29  Fed.  Cas.  No.  17,601; 
Treadwell  t;.  Fox,  (1859)  24  Fed.  Cas.  No. 
14,156;  In  re  Kemper.  (1841)  MacA.  Pat 
Cas.  1,  14  Fed.  Cas.  No.  7,687;  Howe  t?. 
Abbott,  (1842)  2  Story  190,  12  Fed.  Cas. 
No.  6.766;  Case  v.  Brown,  (1862)   1  Bias. 
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382,  5  Fed.  Gas.  No.  2,488;  Burr  v.  i)ow- 

Srthwmit,  (1868)  4  Blatchf.  163,  4  Fed. 
uB.  No.  2,188;  Bean  r.  Smallwood, 
(1843)  2  Story  408,  2  Fed.  Ca£.  No.  1,173; 
Renwick  v.  Pond,  (1872)  10  Blachf.  39, 
20  Fed.  Gas.  No.  11,702;  Matter  of  Mer- 
rill, (1874)  1  MacArthur  (D.  C.)  301.  But 
«ee  Arkell  v.  J.  M.  Hurd  Paper-Ba£  Ck)., 
(1870)'  7  Blatchf.  475,  1  Fed.  G^s.  No. 
532. 

A  patent  cannot  properly  issue  for  a 
result  Bought  to  be  accomplished  by  the 
inyentor  of  a  machine,  but  only  for  the 
mechanical  means  o^  instrumentalities  by 
which  that  result  is  to  be  obtained.  In 
f«  Gardner,  (1908)  32  App.  Gas.  (D.  G.) 
249. 

"It  is  for  the  discovery  or  invention 
of  some  practicable  method  or  means  of 
producing  a  beneficial  result  or  effect  that 
a  patent  is  granted,  and  not  for  the  result 
or  effect  itself.  It  is  when  the  term 
'prooees'  is  used  to  represent  the  means 
or  method  of  producing  a  result  that  it 
is  patentable,  and  it  will  include  all 
methods  or  means  which  are  not  ^ected 
b^  mechanism  or  mechanical  combina- 
tions.'' Westinghouse  v,  Boyden  Power- 
Brake  Co.,  (1898)  170  U.  S.  537,  18  S. 
Gt.  707,  42  U.  S.  (L.  ed.)  1136. 

Separate  patent  for  fwiction  or  result, 
—  A  separate  patoit  may  not  be  issued 
for  a  mere  function,  resiilt,  or  operation 
of  a  machine  as  for  Bit  or  process,  but 
they  m^st  be  protected  if  at  all  by  a  ma- 
chine patent.  Le  Roy  v.  Tatham,  (1860) 
22  How.  132,  16  U.  S.  (L.  ed.)  366;  Gorn- 
ing  c.  Burden,  (1853)  15  How.  2o2,  14 
U.  S.  (L.  ed.)  683;  O'Reilly  t\  Morse, 
(1853)  15  How.  62,  14  U.  S.  (L.  ed.)  601; 
Carver  «.  Hyde,  (1842)  16  Pet.  513,  10 
U.  S.  (L.  ed.)  1051;  Wyeth  v.  Stone, 
(1840)  1  Story  273,  30  Fed.  Gas.  No. 
18,107 ;  Rubber-Tip  Pencil  Co.  r.  Howard, 
(1874)  20  Well.  498,  22  U.  S.  (L.  ed.) 
410;  Philadelphia,  etc.,  R.  Go.  v.  Dubois, 
(1871)  12  Wall.  47,  20  U.  S.  (L.  ed.)  265; 
Burr  V.  Duryee,  (1864)  1  Wall.  531,  17 
U.  S.  (L.  ed.)  650;  Risdon  Iron,  etc., 
Works  V,  Medart,.  (1895)  158  U.  S.  68,  16 
S.  Gt.  746,  3»  U.  S.  (L.  ed.)  899;  Knapp 
V.  liorsB,  (18»3)  150  U.  S.  221,  14  S.  (Jt. 
81,  37  U.  S.  (L.  ed.)  1059;  Heald  o.  Rice, 
(1882)  104  U.  8.  737,  26  U.  S.  (L,  ed.) 
910;  James  v.  Oami>beil,  (1882)  104 
U.  S.  356,  26  U.  S.  (L.  ed.)  786;  Fuller  v. 
Yentcer,  (1877)  94  U.  S.  288,  24  U.  S. 
(L.  ed.)  103;  Gochrane  v.  Deener,  (1877) 
94  U.  S.  780,  24  U.  S.  (L.  ed.)  139;  Na- 
tional Hollow  Brake-Beam  Go.  v.  Inter- 
changeable Brake-Beam  Go.,  (G.  G.  A.  8th 
Or.  1001)  106  Fed.  693,  45  G,  G.  A.  544; 
Stokes  Bros.  Mfg.  Go.  i;.  Heller,  (G.  G. 
N.  J.  1809)  96  Fed.  104;  American  Straw- 
board  Co.  V,  Elkhart  Egg-Case  Go.,  (G.  C. 
Lid.  1898 )  84  Fed.  960 ;  Qindorff  r.  Deer- 
ing,  (N.  D.  m.  1897)  81  Fed.  952;  Wells 
Qlasa  Co.  r.  Henderson,  (G.  C.  A.  7th  Gir. 
1895)  67  Fed.  930,  34  U.  S.  App.  19,  16 
C.  C.  A.  84;   Uhlman  17.  Amholdt,  etc.. 


Brewing  Co.,  (E.  D.  Pa.  1893)  53  Fed. 
485;  Brush  Electric  Go.  r.  Ft.  Wayne 
Electric  Light  Co.,  (C.  C.  Ind.  1889)  40 
Fed.  826;  Excelsior  Needle  Co.  v.  Union 
•  Needle  Co.,  (S.  D.  N.  Y.  1895)  32  Fed. 
221;  MacKay  i\  Jackman,  (S.  D.  N.  Y. 
1882)  12  Fed.  615;  Gage  v.  Kellogg,  (N. 
D.  N.  Y.  1885)  23  Fed.  891;  Hatch  f. 
Moffitt,  (C.  G.  Mass.  1883)  15  Fed.  252; 
Brainard  c.  Gramme,  (N.  D.  N.  Y.  1882) 
12  Fed.  621;  Sickels  v.  Falls  Co.,  (1861) 
4  Blatchf.  508,  22  Fed.  Gas.  No.  12,834; 
Barrett  t*.  Hall,  (1818)  1  Mason  447,  2 
Fed.  Gas.  No.  1,047;  Piper  v.  Brown, 
(1870)  4  Fish.  Pat  Gas.  175,  19  Fed.  Gas. 
Na  11,180;  Parham  r.  American  Button- 
hole, etc.,  Go.,  (1871)  4  Fish.  Pat.  Gas. 
468,  18  Fed.  Gas.  No.  10,713;  Dryfoos  r. 
Weise,  (1884)  26  Pat.  Off.  Gaz.  639; 
New  V.  Warren,  (1882)  22  Pat.  Off.  Gaz. 
587;  Busch  t\  Jones,  (1900)  16  App.  Gas. 
(D.  C.)  23. 

New  function  for  old  machine. —  Where 
a  party  obtains  a  patent  on  an  apparatus, 
he  is  entitled  to  all  the  analogous  uses  of 
which  his  apparatus  is  capable;  and  the 
discovery  of  a  new  and  analogous  function 
for  an  old  machine  is  not  patentable.  In 
re  McNeil,  (1906)  28  App.  Gas.  (D.  C.) 
461. 

Product  of  process. —  The  product  of  a 
process  or  machine  is  patentable  if  it  is 
new  in  itself  as  a  maxuifacture  without 
regard  to  the  method  of  production. 
Goodyear  t*.  Wait,  ( 1867 )  5  Blatchf.  468, 
10  Fed.  Gas.  No.  5,587;  Providence  Rub- 
ber Co.  f.  Goodyear,  (1870)  9  WalL  788, 
19  U.  S.  (L.  ed.)  566;  Risdon  Iron,  etc.. 
Works  V.  Medart,  (1895)  168  U.  S.  68,  16 
S.  Gt.  745,  39  U.  S.  ( L.  ed. )  899 ;  Plumber 
V.  Sargent,  ( 1887 )  120  U.  S.  442,  7  S.  Gt. 
640,  30  U.  S.  (L.  ed.)  737;  Western  Elec- 
tric Mfg.  Go.  V.  Ansonia  Brass,  etc.,  Co., 
(1885)  114  U.  S.  447,  5  S.  Ct.  941,  29 
XJ.  S.  (L.  ed.)  210;  Merrill  f.  Yeomans, 
(1877)  94  U.  S.  668,  24  U.  S.  (L.  ed.) 
235;  Smith  t?.  Goodyear  Dental  Vulcanite 
Co.,  (1877)  93  U.  S.  486,  23  U.  S.  (L.  ed.) 
962;  Badische  Anilin,  etc.,  Fabrik  r. 
Kalle,  (S.  D.  N.  Y.  1899)  94  Fed.  163; 
Cochrane  v.  Badische  Anilin,  etc.,  Fabrik, 
(1884)  111  U.  S.  293,  4  8.  Ct.  455,  28 
U.  S.  (L.  ed.)  433;  Matheson  v.  CJampbell, 
(S.  D.  N.  Y.  1896)  77  Fed.  280,  (C.  C. 
A.  2d  Cir.  1897)  78  Fed.  910,  45  U.  S. 
App.  473,  557,  24  G.  C  A.  384;  HoUiday 
V.  Pickhardt,  (S.  D.  N.  Y.  1887)  29  Fed. 
853;  Pickhardt  v.  Packard,  (S.  D.  N.  Y. 
1884)  22  Fed.  530;  Milligan,  etc.,  Ghie 
Co.  15.  Upton,  (1874)  .1  B.  &  A.  Pat.  Gas. 
497,  17  Fed.  C^.  No.  9,607;  Merrill  f. 
Yoemans,  (1874)  1  B.  &  A.  Pat.  Gas.  47, 
17  Fed.  Cas.  No.  9,472. 

The  product  and  the  process  constitute 
one  discovery.  Mosler  Safe,  etc.,  Co.  tx 
Mosler,  (1888)  127  IJ.  S.  354,  8  S.  Ct. 
1,148,  32  U.  S.  (L.  ed.)  182;  Plumber  f. 
Sargent,  (1887)  120  U.  S.  442,  7  S.  Ct. 
640,  30  U.  S.  (L.  ed.)  737;  Accumulator 
Co.  p.  Julien  Electric  Co.,    (S.  D.  N.  Y. 
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1893)  57  Fed.  605;  Holstein  v.  Zeeland 
Ornamental  Co..  (C.  C.  A.  6th  dr.  1914) 
211  Fed.  462,  128  C.  C.  A.  134. 

Product  not  new, —  But  where  a  product 
is  not  new  in  itself  it  is  not  patentable 
because  the  process  or  machine  used  to 
produce  it  is  new,  nor  can  it  be  patented 
as  an  article  made  by  such  process  or 
machine.  Wooster  i?.  Calhoun,  (1873)  11 
Blatchf.  216,  30  Fed.  Caa.  No.  18,035; 
Wood  Paper  Patent,  (1874)  23  Wall. 
see,  23  U:  S.  (L.  ed.)  31;  King  tJ.  Gallun, 

(1883)  109  U.  S.  99,  3  S.  Ct.  85,  27  U.  S. 
(L.  ed.)  870;  Giant  Powder  Co.  f. 
California  Powder  Works,  (1878)  98  U. 
S.  126,  as  U.  S.  (L.  ed.)  77;  Milligan, 
etc..  Glue  Co.,  v,  Upton,  (1878)  97  U.  S. 
3,  24  U.  S.  (L.  ed.)  986;  Badische  Anilin, 
etc.,  Fabrik  f>.  Kalle,  (S.  D.  N.  Y.  1899) 
94  Fed.  163;  HoUiday  v.  Pickhardt,  (S.  D. 
N.  Y.  1887)  29  Fed.  863;  MucKay  v, 
Jackman,  (S.  D.  N.  Y.  1882)  12  Fed.  615; 
Sawyer  v.  Bixby,  (1872)  9  Blatchf.  361, 
21  Fed.  Cas.  No.  12,398;  Draper  v.  Hud- 
eon,  (1873)  Holmes  208,  7  Fed.  Cas.  No. 
4,069. 

Product  of  old  process, —  If  a  process  is 
old  and  well  known,  the  product  of  such 
process  must  likewise  be  considered  as  old 
in  a  patentable  sense,  and  is  not  patent- 
able as  a  separate  and  distinct  invention. 
Victor  Talking  Mach.  Co.  v,  American 
Graphophone  Co.,  (S.  D.  N.  Y.  1906)  145 
Fed.  189. 

Product  separated  from  surrounding 
fnaterials,-r^o  product  is  patentable, 
however  it  be  of  the  process,  which  is 
merely  separated  by  the  patentee  fr<Hn  its 
surrounding  materials  and  remains  un- 
changed. Parke  v,  H.  K.  Mulford  Co., 
(S.  D.  N.  Y.  1911)   189  Fed.  95. 

Old  article, —  If  an  article  be  old  it  can- 
not be  the  subject  of  a  patent  even  though 
artificially  produced  for  the  first  time. 
Badische  Anilin,  etc.,  Fabrik  v.  E^lle, 
(8.  D.  N.  Y.  1899)  94  Fed.  163,  citing 
Cochrane  v.  Badische  Anilin,  etc.,  Fabrik, 

(1884)  111   U.  S.  ^3,  4  S.  Ct.  455,  28 
U.  S.  (L.  ed.)  433. 

IV.  Invkntiow 

In  general. —  The  presence  of  patentable 
invention  or  its  breadth  or  importance 
does  not  depend  on  the  mere  extent  or 
completeness  with  which  the  inventor  has 
modified  or  altered  pre-existing  devices. 
It  depends,  rather,  on  the  new  and  bene- 
ficial result  accomplished  in  its  particular 
art,  and  the  smallest  and  seemingly  most 
obvious  changes  have  often  produced  the 
most  beneficial  results  in  well-organized 
inventions.  This  also  may  be  the  crite- 
rion for  considering  whether  an  assem- 
blage of  elements  constitutes  a  patentable 
combination  or  an  aggregation.  Mfead 
Morrison  Mfg.  Co.  v.  Exeter  Mach.  Works, 
(M.  D.  Pa,  1912)    196  Fed.  789. 

New  mechanical  forms. —  Inventors  are 
not  held  to  new  mechanical  forms  or 
physical  principles,  but  only  to  the  new 


adaptation  and  application  Of  those  which 
are  already  at  hand.  Eastern  Dynamite 
Co.  V,  Keystone  Powder  Mfg.  Co.,  (M.  D. 
Pa.  1908)   164  Fed.  47. 

Definition. —  Invention  is  any  new  ar- 
rangement or  combination  of  old  or  new 
material  producing  a  new  and  useful  re- 
sult. MeCormick  v.  Seymour,  15  Fed. 
Cas.  No.  8,725. 

Invention  is  creation  rather  than  pro- 
gression, origin  not  improvement.  It  is 
the  veritable  finding  of  something  new, 
something  that  did  not  exist  before. 
Rembusch  t*.  Bennethum,  ( E.  D.  Pa.  1914 ) 
214  Fed.  257. 

It  is  the  indication  of  genius  and  the 
production  of  a  new  idea.  New  York 
Belting,  etc.,  Co.  v,  Magowan,  (C.  C.  N. 
J.  1886)   27  Fed.  362. 

It  is  the  intuitive  faculty  of  the  mind 
put  forth  in  search  for  new  results  or 
new  methods.  Hollister  r.  Benedict,  etc., 
Mfg.  Co.,  (1885)  113  U.  S.  59,  6  S.  Ot. 
717,  28  U.  S.  (L.  ed.)  901;  Thompson  r. 
Boisselier,  (1885)  114  U.  S.  1,  5  S.  Ct 
1042,  29  U.  S.   (L,  ed.)   7«. 

Invention  is  the  work  of  the  head  as 
distinguished  from  the  work  of  the  hands. 
Blandv  t\  Griffith,  (1869)  3  Fish.  Pat. 
Cas.  609,  3  Fed.  Cas.  No.  1,529. 

Invention  in  the  sense  of  the  patent 
law  is  the  finding  out,  contriving,  or 
creating  by  the  action  of  the  intellect  of 
something  not  existing  or  not  known  be- 
fore. Smith  r.  Nichols,  (1875)  21  Wall. 
112,  22  U.  S.  (L.  ed.)  566;  New  York 
Belting,  etc.,  Co.  t.  Magowan.  (C.  C. 
N.  J.  1886)  27  Fed.  362;  Ransom  v.  New 
York,  (1856)  1  Fish.  Pat.  Cas.  252,  20 
Fed.  Cas.  No.  11,573. 

Inventive  discovery,  under  the-  patent 
law,  involves  the  intelligent  apprehen- 
sion of  relations  not  before  recognized  by 
others,  although  actually  existing,  fol- 
lowed by  the  conception  of  how  they  can 
be  practically  utilized.  Eck  v.  Kutz,  (E. 
D.  Pa.   1904)    13®  Fed.   768. 

In  M-oline  Plow  Co.  v.'  Rock  Island 
Plow  Co.,  (C.  C.  A.  7th  dr.  1914)  212 
Fed.  727,  129  C.  C.  A.  337,  the  court  said: 
"  In  order  to  constitute  an  invention  in 
the  sense  in  w^hich  that  word  is  employed 
in  the  patent  act,  the  party  alleged  to 
have  produced  it  must  have  proceeded  so 
far  as  to  have  reduced  his  idea  to  practice 
and  have  embodied  it  in  the  same  distinct 
form.'* 

Conception  of  invention. —  Invention  is 
the  conception,  not  the  final  development. 
Adams  v.  Edwards,  (1848)  1  Fish  Pat. 
Gas.  1,  1  Fed.  Cas.  No.  53. 

But  conception  alone,  although  first  in 
time,  is  not  patentable;  it  muftt  be  ac- 
companied bv.  mechanical  embodiment, 
which,  to  make  the  invention  patentable, 
must  itself  be  unanticipated.  Voight- 
mann  r.  Perkinson,  (C  C.  A.  7th  Cir. 
1905)  138  Fed.  .56,  70  C.  C.  A.  482,  af- 
iirming    (N.   D.  111.   1904)    133  Fed.  934. 

A  patent  for  a  machine  is  not  invalid 
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beeauM  of  the  fact  that  the  patentee  ob- 
tained the  general  conception  of  the  ma- 
chine from  another,  but  without  discloB- 
ure  of  any  means  for  carrying  the  same 
into  effect,  which  means  the  patentee 
himself  devised^  and  which  constituted 
the  only  inTention  described  and  claimed 
ia  the  patent.  Lincoln  Iron  Works  v. 
W.  H.  McWhirter  Co.,  (C.  C.  A.  2d  Cir. 
1906)  142  Fed.  967,  74  C.  C.  A.  229, 
agkming  (£.  D.  N.  Y.  1904)  131  Fed. 
860. 

Necessity  of  invention. —  It  is  not 
enough  that  a  thing  ^all  be  new,  in  the 
sense  that  in  the  shape  or  form  in  which 
it  is  produced  it  shall  not  have  been  be- 
fore known  and  that  it  sliall  be  useful, 
but  it  must,  under  the  0(Mistitution  and 
statute,  amount  to  an  ini^ntion  or  dis* 
coTcry.  Thoukpson  v,  Boisselier,  (188&) 
114  U.  S.  1,  6  S.  Ct.  1042,  29  U.  S.  (Oj. 
ed.)  76.  For  long  list  of  cases  see  title 
Ptitei^U,  20  R.  G.  L.  1140,  par.  29. 

While  it  is  the  policy  of  the  patent 
law  to  deal  liberally  with  inventors,  the 
courts  will  not  grant  a  monopoly  unless 
convinced  that  invention  is  involved.  In 
re  Milaas,  (1M8)  ai  App.  Cas.  (D.  G.) 
269. 

While  in  a  close  case  involving  the 
question  of  "patentabiUty  utility  may  be 
given  some  consideration,  the  real  ques- 
tion is  whether  there  is  such  originality 
shown  as  to  call  for  the  exercise  of  the 
inventive  faculty.  In  re  Sherman,  (1910) 
35  App.  Gas.   (D.  C.)    100. 

E^en  though  the  point  is  not  made  in 
Uie  proofs  that  the  d'evice  does  not  dis- 
close patentable  invention,  it  is  not  to  be 
disregarded  when  it  is  plain.  Wills  v, 
Scranton  Cold  Storage  Co.,  ( M.  D. .  Pa. 
1906)  147  Fed.  526,  affirmed  (C.  C.  A. 
3d  Cir.  1007)  163  Fed.  181,  82  G.  G.  A.. 
355. 

Detemtiiking  invention  — The  prior  state 
of  the  art  mu^  be  taken  into  considera- 
tion to  determine  whether  there  is  in- 
vention or  not.  Duer  v,  Corbin  Cabinet 
Lock  Co.,  (1893)  149  U.  S.  216,  13  S.  Ct. 
850,  37  U.  S.  (L.  ed.)  707;  Featherstone 
r.  George  R.  Bidwell  Cycle  Co.,  (S.  D. 
K.  Y.  1892)  53  Fed.  113;  Eastern  Paper- 
Bag  Co.  V,  Standard  Paper-Bag  Co.,  (C. 
cTMaas.  1887 )  30  Fed.  63. 

Where  the  field  of  invention  has  been 
narrowed  by  many  prior  devices  in  the 
same  art,  a  patent  for  a  new  combina- 
tion must  be  narrowly  construed,  and 
limited  to  the  precise  structure  diown. 
Kenney  Mfg.  CJo.  t?.  J.  L.  Mott  Iron 
Works,  (8.  D.  N.  Y.  1905)  137  Fed. 
431. 

Thnt  a  structure  is  within  the  terms 
of  a  patent  does  not  establish  infringe- 
ment, but  the  scope  of  the  patent  must 
be  determined  from  the  state  of  the  prior 
art.  Page  Mach.  Co.  r.  Dow,  (S.  D.  N. 
Y.  1908)    166  Fed.  473. 

Where  the  question  of  invention  is 
left  to  the  jury  in  an  action  for  infringe- 


ment of  a  patent,  no  evidence  tending  to 
show  the  true  state  of  the  art  at  the  date 
of  the  claimed  invention  should  be  ex- 
cluded. Holt  Mfg.  Co.  t?.  Best  Mfg.  Co., 
(C.  C.  A.  9th  Cir.  1909)  172  Fed.  409,  97 
C.  C.  A.  107. 

In  view  of  the  state  of  the  art  of 
dyeing  as  disclosed  by  three  patents  re- 
ferred to,  it  was  held  that  applicants  for 
a  patent  for  a  process  of  producing 
printed  anilin-black  designs  on  vegetable 
textile  fabrics  had  done  nothing  more 
than  to  apply  to  two  of  the  patented 
processes  of  printing  the  selection  of  a 
connbination  of  the  ingredients  disclosed 
in  the  other  patent,  and  that  this  did  not 
amount  to  invention.  In  re  Chase,  ( 1908) 
31  App.  Gas.   (D.  C.)    154. 

Porta  taken  from  prior  art, —  The  pre- 
sumption of  invention  is  not  overo<»ne  by 
the  fact  that  an  expert  is  able  to  build  up 
the  patoited  device  by  selecting  parts 
taken  from  the  prior  art.  Kryptok  Co.  v. 
Stead  Lens  Co.,  (W.  D.  Mo.  1913)  207 
Fed.  86. 

Patent  prima  fade  evidence  of  inven- 
tion.—  In  a  suit  for  infringement  of  a 
patent  the  fact  that  the  alleged  infring- 
mg  device  is  patented  is  prima  facie  evi- 
dence that  it  differs  from  the  patent  al< 
l^ed  to  be  infringed.  Crowe  v.  Oscar 
Barnett  Foundry  Co.,  (D.  C.  N.  J.  1913) 
206  Fed.  164. 

The  recognition  of  a  patent  by  the 
public  affords  evidence  of  invention. 
Elliott  V.  Youngstown  Car  Mfg.  CJo.,  (G. 
C.  A.  3d  Cir.  1910)  181  Fed.  346,  104 
C.  C.  A.  175,  retereing  (W.  D.  Pa.  1909) 
173  Fed.  315. 

Rebutting  presumption  of  invention. — 
Where  there  is  an  actual  and  admitted 
improvement  in  a  combination  of  old  ele- 
ments, and  its  utility  is  shown  in  a 
marked  degree,  there  should  be  control- 
ling  reasons  to  rebut  the  presumption  that 
there  is  a  sufficiency  of  invention  to  sup- 

Sort  a  patent.  Imperial  Bottle  Cap,  etc., 
b.  t\  Crown  Cork,  etc.,  Co.,  (C.  C.  A.  4th 
Cir.  1906)  139  Fed.  312,  71  G.  C.  A.  442, 
reversing  (C.  C.  Md.  1903)  123  Fed.  669. 
The  fact  that  an  expert,  with  a  patent 
before  him,  might  be  ahle  to  build  up  the 
structure  covered  thereby,  by  selecting  and 
adapting  appliances  theretofore  known, 
does  not  overcome  the  presumption  of  in- 
vention arising  from  the  granting  of  the 
patent,  where  neither  the  same  combina- 
tion in  its  entirety  nor  the  same  mode  of 
operation  had  previously  been  described 
or  known.  McMichael,  etc.,  Mfg.  Co.  t*. 
Ruth,  (C.  G.  A.  3d  Cir.  1904)  128  Fed. 
706,  63  C.  C.  A.  304,  reversing  (E.  D.  Pa. 
1903)    123  Fed.  888. 

The  fact  that  an  invention  was  first 
operated  by  another  than  the  patentee 
does  not  r^ut  the  presumption  of  in^en* 
tion  by  him,  arising  from  the  granting 
of  the  patent,  where  both  persons  were 
present   at  the   time   of   such   operation 
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and  each  claims  to  have  been  the  orig- 
inator of  the  experiment  from  which  the 
invention  sprung.  National  Electric 
Signaling  Co.  r.  De  Forest  Wirelesa 
Tel.  Co.,  (S.  D.  N.  Y.  1905)  140  Fed. 
449. 

Determination  on  demurrer. —  When  a 
question  of  invention  is  to  be  disposed  of 
upon  demurrer,  the  sources  of  knowledge 
are  confined  to  the  letters  patent  and 
those  related  matters  of  which  the  court 
may  take  judicial  notice  not  to  speak  of 
relevant  facts  well  pleaded.  When  facta 
of  common  and  general  knowledge  tend 
to  show  that  the  patented  device  is  old 
and  so  has  been  anticipated,  or,  when 
compared  with  familiar  objects  of  a 
kindred  character,  it  appears  to  be  a  prod- 
uct of  mere  mechanical  skill,  the  qual- 
ity of  invention  may  safely  be  determined 
and  should  be  on  demurrer;  and  the  court 
may  reinforce  its  recollection  of  facts 
that  were  of  common  knowledge  at  the 
time  the  patent  was  applied  for,  by  ante- 
cedent and  reliable  published  matter  — 
always  diatinguishing,  however,  between 
its  own  special  knowledge  and  what  is 
conaidered  to  be  the  knowledge  of  others, 
where  the  device  in  question  has  been  in 
use.  Ferro  Concrete  Constr.  Co.  v. 
Concrete  Steel  Co.,  (C.  C.  A.  6th  Cir. 
1913)    206  Fed.  666,  124  C.  C.  A.  466. 

Ingenuity,  etc.,  without  invention.— 
There  may  be  ingenuity,  novelty,  and 
usefulness  without  invention.  Leach  v. 
Chandler,  (C.  C.  Ind.  1886)  24  Fed.  791. 

Study,  effort,  and  experiment  do  not 
necessarily  amoimt  to  invention.  Butler 
V.  Stedcel,  (1890)  137  U.  S.  21,  11  S.  Ot. 
26,  34  U.  S.  (L.  ed.)  682. 

Superiority  or  excellence  of  workman- 
ship is  not  invention.  Davis  v.  Fredericks, 
(S.  D.  K  Y.  1884)  19  Fed  99;  Interna- 
tional Tooth-Crown  Co.  v,  Gaylord, 
(1891)  140  U.  g.  66,  11  S.  Ct.  716,  36 
U.  S.  (L.  ed.)  347;  Beatty  v.  Hodges, 
(1881)  19  Blatchf.  (U.  S.)  381.  Granu- 
lated coffee  is  not  patentable  as  an  article 
of  manufacture  merely  because  the 
process  used  may  produce  granules  which 
are  more  uniform  and  attractive  in  ap- 
pearance than  those  otherwise  produced. 
Baker  t;.  F.  A.  Buncombe  Mfg.  Co.,  (C.  C. 
A.  8th  Cir.  1906)  146  Fed.  744,  77  C.  C. 
A.  234. 

Perfection  of  workmanship  is  not  in- 
ipention.  Reckendorfer  v.  Faber,  (1876) 
92  U.  S.  347,  23  U.  S.  (L.  ed.)  719;  Rub- 
ber-Tip Pencil  Co.  t?.  Howard,  (1874)  20 
Wall.  498,  22  U.  S.  (L.  ed.)  410. 

Economy  of  space  and  cost. —  It  is  not 
invention  to  make  an  arrangement  econ- 
omizing space  and  cheapening  construc- 
tion. Knox  V.  Murtha,  (1871)  9  Blatchf. 
206,  14  Fed.  Cas.  No.  7,911. 

Reduction  of  cost. — ^A  machine  need  not 
produce  an  original  result,  but,  if  the  new 
arrangement  lessens  the  cost,  there  is 
eridence  of  invention.  National  Tube  Ca 
V.  Aiken,    (0.  0.  A.  Hth  Cir.   1008)    163 


Fed.  264,  91  C.  C.  A.  114,  affirming  (N.  D. 
Ohio  1907)   167  Fed.  691. 

Economy  of  manufacture. — ^An  in^^rove- 
ment  in  a  mechanical  process  which  re- 
sults in  increased  rapidity  of  manufact- 
ure, and  consequent  cheapening  in  cost  of 
the  article,  does  not  for  that  reason  alone 
disclose  invention,  where  the  steps  in  the 
process  remain  the  same;  the  only  dif- 
ference being  in  the  relative  extent  to 
which  certain  of  such  steps  are  carried. 
Kahn  v.  Starrells,  (£.  D.  Pa.  1004)  131 
Fed.  464. 

Utility  without  invention.—  That  which 
has  utility  but  not  invention  may  not  be 
patented.  Hill  v,  Wooater,  (1800)  *132 
U.  S.  693,  10  S.  Ct.  228,  33  U.  S.  (L.  ed.) 
602;  Thompson  v,  Boisselter,  (1886)  114 
U.  S.  1,  6  S.  Ct.  1042,  29  U.  S.  (L.  ed.) 
76;  Leach  v.  Chandler,  (0.  C.  Ind.  1886) 
24  Fed.  791. 

Utility  as  eTidence  of  invention. —  The 
utility  of  a  device  is  not  in  itself  evidence 
of  patentable  invention,  although  it  is 
entitled  to  weight  when  that  question  is 
doubtful.  Union  Biscuit  Co.  v,  Peters, 
(C.  C.  A.  8th  Cir.  1903)  126  Fed.  601,  60 
C.  C.  A.  337,  reversing  (E.  D.  Mo.  1003) 
120  Fed.  679;  Wills  v.  Scranton  Cold 
Storage  Co.,  (M.  D.  Pa.  1906)  147  Fed. 
626,  affirmed  (C.  O.  A.  3d  Cir.  1007)  163 
Fed.  181,  82  C.  C.  A.  366.  Wiiere  the 
utility  of  a  machine  which,  by  the  com- 
bination of  elements,  accomplishes  a  new 
result,  is  not  questioned,  the  invention  is 
entitled  to  a  much  ^rteter  liberality  of 
treatment  than  if  it  dealt  merely  in 
specific  improvements  on  an  old  machine. 
Lecroix  v.  Tyberg,  (1000)  33  App.  Csla. 
(D.  C.)   686. 

Invention  shown  hy  new  combin«tioii. 
—  Except  in  inventions  of  the  most  pri- 
mary character  new  mechanical  forms  and 
appliances  are  not  to  be  looked  for,  and 
there  may  be  invention  in  making  use  of 
those  wfaleh  are  known  in  the  same  or 
kindred  arts  by  so  adapting  and  oombin- 
ing  them  as  to  bring  about  new  or  im- 

S roved  results.  Cramer  v.  1900  Washer 
o.,  (M.  D.  Pa.  1908)  163  Fed.  206.  Hol- 
ton  V.  Pepper,  (£.  D.  Pa.  1014)  216  Fed. 
368;  Stockland  r.  Russell  Grader  Mfg. 
Co.,  (C.  C.  A.  8th  Cir.  1916)  222  Fed. 
906,  138  C.  C.  A.  386.  See  further  to  the 
same  effect.  Bliss  v,  Spangler,  (C.  0.  A. 
9th  Cir.  1914)  217  Fed.  394,  132  C.  C.  A. 
210,  wherein  the  court  said:  "It  has 
long  since  been  settled  that  an  aggrega- 
tion and  association  of  altogether  old  ele- 
ments may  constitute  invention,  if  it  es- 
capes or  rises  above  mere  mechanical  skill 
and  produces  utility  of  superior  virtue  to 
that  previously  attained.  Webster  Loom 
Co.  V.  Higgins,  [18821  106  U.  6.  680,  26 
U.  S  (L.  ed.)  1177."  In  Benthall  Mach. 
Co.  V.  National  Mach.  Corp.,  (E.  D.  Va. 
1016)  222  Fed.  918,  the  court,  predicating 
invention  of  a  new  combination,  said: 
"Here  we  have  a  complete  appliance, 
made  up,  it  may  be,  in  part,  from  the  ose 
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of  old  elements,  but  which  produces  a  re- 
mli  due  to  the  joint  and  co-operate  ac- 
tion of  all  the  elemente,  and  making  at 
once  a  complete  and  efficient  machine  of 
great  value  and  utility  in  the  large  field 
of  human   endeavor,   where   real   success 
has  heretofore  never  been  attained,  and 
the  commercial  value  of  which  has  been 
readily  recognized  by  its  quickly  taking 
the  place  virtually  of  all  similar  appli- 
ances theretofore."     Where  the  elements 
are  old  but  a  new  combination  produces 
novelty  and  utility  it  may  disclose  inven- 
tion.    Grinnell    Washing    Mach.    Co.    v. 
Uoodrow,   (S.  D.  la.  1913)  209  Fed.  621. 
But  hitching   old   combinations   together 
without  change  in  action  or  results  is  not 
invention.     Thua  when  in  a  combination 
of  devices   for  a  burglar  alarm,  the  ar- 
rangement of  the  knol^  and  bolts  of  doors 
and  lock  tumblers  with  gongs  was  unlike 
complainant's,    but    the    differences    were 
mechanical    variations   not   beyond   what 
the  ordinary  person  having  skill  in  the 
work  and  knowledge  of  the  prior  patent 
would  have  contrived,  it  was  held  that  the 
rule  of  equivalents  could  not  be  invoked. 
.American  Bank  Protection  Co.  v.  Electric 
Protection  Co.,   (C.  C.  A.  8th  Cir.  1913) 
209  Fed.  845,  126  C  C.  A.  669. 

Mere  mechanical  adjustment  is  not 
patentable  invention.  Hartford  Woven- 
Wire  Mattress  Co.  t?.  Peerless  Wire  Mat- 
tress Co.,  (C.  C.  Com.  1886)  23  Fed.  (7th 
Cir.  1898)  85  Fed.  441,  57  U.  S.  App.  343, 
29  C.  C.  A.  261;  Palmer  v.  Superior  Mfg. 
Ca,  (C.  C.  A.  2d  Cir.  1913)  210  Fed.  462, 
127  C.  C.  A.  284;  Positive  Lock  Washer 
Co.  r.  Reliance  Mfg.  Co.,  (N.  D.  Ohio 
1913)  214  Fed.  134;  Stockland  V,  Russell 
Grader  Mfg.  Co.,  (C.  C.  A.  8th  Or.  1915) 
222  Fed.  906,  138  C.  C.  A.  386.  But  the 
presumption  of  invention  is  not  neces- 
aarily  overcome  by  the  fact  that  an  ex- 
pert is  able  to  build  up  the  patented  de- 
vice by  selecting  parts  taken  from  a  prior 
art.  Stead  Lens  Co.  tr.  Kryptok  Co., 
(C.  C.  A.  8th  Cir.  1914)  214  Fed.  368, 
131  C.  C.  A.  144.  Merely  making  the 
parts  of  a  machine  adjustable  with  re- 
spect to  each  other  does  not  constitute  in- 
vention, but  is  within  tne  ordinary'  in- 
geauitv  of  a  skilled  mechanic.  Smyth 
Mfg.  Co.  tJ.  Sheridan,  (C.  C.  A.  2d  Cir. 
1906)  149  Fed.  208,  79  C.  C.  A.  166. 
"  Means  for  holding  in  and  out  of  opera- 
tive position  "  a  part  of  a  machine  are  so 
common  in  the  arts  that  there  can  be  no 
invention  in  such  means,  except  in  the  de- 
taila  -thereof,  imless  under  exceptional  cir- 
cumstances. U.  S.  Peg- Wood,  etc.,  Co.  r. 
B.  P.  Sturtevant  Co.,  (C.  C.  A.  1st  Cir. 
1903)  125  Fed.  378,  60  C.  C.  A.  244, 
alfirming  (C.  C.  Mass.  1903)  122  Fed.  470. 
Readjustment  of  materials*. —  Invention 
may  be  found  in  a  new  structure,  involv- 
ing a  readjustment  of  materials  in  use, 
by  which  new  beneficial  results  are 
brought  about.  Edison  Electric  Light  Co. 
V,  Novelty  Incandescent  Lamp  Co.,  (C.  C. 


A.  3d  Cir.  1909)  167  Fed.  977,  93  C.  C. 
A.  387,  reversing  (W.  D.  1908)  161  Fed. 
549. 

The  increase  of  speed  of  an  operation 
is  not  invention.  International  Tooth- 
Crown  Co.  V.  Gaylord,  (1891)  140  U.  S. 
65,  11  S.  Ct.  716,  36  U.  S.  (L.  ed.)  347. 
American  Fruit  Machinery  Co.  v.  Robin- 
son, (C.  C.  A.  3d  Cir.  1914)  219  Fed.  226, 
136  C.  C.  A.  340. 

Increasing  capacity  of  machine  affords 
evidence  of  invention. —  National  Tube 
Co.  V.  Aiken,  (CCA.  6th  Cir.  1908) 
163  Fed.  254,  91  C.  C  A.  114,  affirfning 
(N.  D.  Ohio  1907)    157  Fed.  691. 

Article  made  more  attractive  and  sala- 
ble.—  Obtaining  a  more  attractive  ex- 
terior, or  securing  a  more  salable  article, 
does  not  prove  originality  of  conception. 
In  re  Hoey,  ( 1906 )  28  App.  Cas.  ( D.  C ) 
416. 

Applying  known  processes  to  new  and 
useful  purposes  is  invention.  Pacific 
Contracting  Co.  v.  Southern  California 
Bituminous  Paving  Co.,  (N.  D.  Cal.  1891) 
48  Fed.  300. 

Good  selection  from  known  materials. — 
Good  selection  f(om  known  materials 
does  not  amount  to  invention.  Babcock, 
etc.,  Co.  V.  Pioneer  Iron- Works,  (S.  D. 
N.  Y.  1888)  34  Fed.  338.  But  the  selec- 
tion of  one  substance  from  amon^  a  num- 
ber as  the  active  agent  in  a  chemical  proc- 
ess may  involve  patentable  invention. 
Nay  lor  v.  Alsop  Process  Co.,  (C  C  A. 
8th  Cir.  1909)  168  Fed.  911,  94  0.  C  A- 
315. 

A  change  of  well-known  material  alone 
is  not  invention.  Gardner  o.  Herz,  (1886) 
118  U.  S.  180,  6  S.  Ct  1027,  30  U.  S. 
(L.  Tsd.)  158;  Fruit-Cleaning  Co.  v. 
Freono  Home-Packing  Ca,  (N.  D.  Cal. 
1899)  94  Fed.  845.  But  this  does  not  ap- 
ply to  a  patent  for  a  new  material  to  be 
used  in  making  an  old  article.  Celluloid 
Mfg.  Co.  t;.  American  Zylonite  Co.,  (S.  D. 
N.  Y.  1888)  35  Fed.  417. 
'  The  use  of  old  material  in  an  old  way 
to  accomplish  an  old  result  is  not  inven- 
tion. Celluloid  Mfg.  Co.  v.  Tower,  (C  C. 
Mass.  1885)  26  Fed.  451. 

Doing  substantially  the  same  thing  in 
the  same  way  by  substantially  the  same 
means  with  better  results  is  not  such  in- 
vention as  will  sustain  a  patent.  Archer 
V.  Imperial  Mach.  Co.,  (S.  D.  N.  Y.  1913) 
202  Fed.  962. 

Developing  known  qualities. —  The  de- 
velopment in  a  sub-class  or  new  species  of 
known  general  qualities  belonging  to  that 
class  does  not  constitute  invention.  Milli- 
gan,  etc.,  Glue  Co.  v.  Upton,  (1878)  97 
U.  S.  3,  24  U.  S.   (L.  ed.)  985. 

Bringing  art  to  highest  degree  of  per- 
fection.—  The  patent  law  does  not  re- 
quire that  an  inventor  shall  have  suc- 
ceeded in  bringing  his  art  to  the  highest 
degree  of  perfection;  it  is  enough  if  the 
skilled  in  the  art  understand  the  process 
and  the  specification  poiurts  out  a  practi- 
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cal  way  of  performing  it.  ri<K)dwin  Film, 
etc.,  Co.  V.  Eastman  Kodak  Co.,  (W.  D. 
N.  Y.  1913)  207  Fed.  351. 

Abandoned  experiment. —  There  \a  no 
invention  in  an  abandoned  experiment. 
Deering  r.  Winona  Harvester  Works, 
(18ft4)  165  U.  S.  286,  15  S.  Ct.  118,  39 
IT.  S.  (L.  ed.)  163;  Clark  Thread  Co.  fJ. 
Willimantic  Linen  Co.,  (1891)  140  U.  S. 
481,  11  S.  Ct;  846,  36  U.  S.  (L.  ed.)  521; 
Briiah  v.  Condit,  (1889)  132  U.  8.  39,  10 
S.  Ct.  1,  33  U.  S.  (L.  ed.)  2ol;  Marsh  v. 
Seymour,  (1878)  97  U.  S.  348,  24  U.  S." 
(L,  ed.)  963;  Seymour  f.  Osborne,  (1871) 
11  Wall.  516,  20  U.  S.  (L.  ed.)  33;  Hunter 
f?.  Btikeman,  (1898)  13  App.  Cas.  (D.  C.) 
214;  Coffee  r.  Guerrant,  (1894)  3  App. 
Cas.  (D.  C.)  497.  Where  one  of  the 
parties,  in  an  interference  case,  prior  to 
the  date  of  conception  by  his  adversary, 
constructtKl  a  device  of  the  nature  of  the 
issue,  but  threw  it  in  the  scrap  heap,  and 
afterwards  made  a  larger  device  of  the 
same  kind,  which  he  also  discarded;  and, 
although  there  was  great  demand  for  some 
device,  he  did  nothing  to  utilize  his  al- 
leged conception,  and  only  on  reading  the 
patent  issued  to  his  adversary  did  he  re- 
call having  made  some  such  device  some 
years  before;  and  thereupon,  ten  months 
after  the  issue  of  his  rival's  patent,  he 
filed  his  application  —  his  contrivance 
will  be  regarded  as  merely  an  imsuceess- 
ful,  abandoned  experiment.  Lemp  v. 
Mudge,  (1904)  24  App.  Cas.  (D.  C.)  282. 
Long  delay  in  making  use  of  an  invention 
claimed  to  have  been  reduced  to  practice, 
or  in  applying  for  a  patent,  tends  to  show 
that  the  alleged  reduction  to  practice  was 
nothing  more  than  an  unsatisfactory  or 
abandoned  experiment,  especially  where, 
in  the  meantime,  the  claimant  has  been 
engaged  in  prosecuting  similar  inventions. 
Paul  f.  Hess,  (1905)  24  App.  Cas.  (D.  C.) 
462. 

Continued    experiments. —  Invention    is 
shown  by  continuation  of  experiments  in. 
the   production    of   a  device.     Dunbar   v. 
Myers,    (1876)    94   V.    S.    187,   24    V.   S. 
(L.  ed.)   34. 

Imitation. —  It  is  evidence  of  Invention 
that  a  new  and  successful  device  is  imi- 
tated by  others.  Hallock  r.  Davison, 
(N.  D.  N.  Y.  1901)  107  Fed.  482;  Han- 
cock Inspirator  Co.  r.  Jenks,  (E.  D.  Mich. 
1884)  21  Fed.  911;  Shannon  v.  J.  M.  W. 
Jones  Stationery,  etc.,  Co.,  (N.  D.  111. 
1881)   9  Fed.  205. 

Product  of  mechanical  skill. — A  patent 
may  not  be  obtained  for  the  product  of 
mere  mechanical  skill.  Phillips  r.  De- 
troit, (1884)  111  U.  S.  604,  4  S.  Ct.  580, 
28  U.  S.  (L.  ed.)  532;  Yale  Lock  Mfg.  Co. 
V.  Norwich  Nat.  Bank,  (1881)  19  Blatchf. 
(U.  S.)  123;  Perfection  Window  Cleaner 
Co.  V,  Bosley,  (1880)  9  Biss.  (U.  S.)  385, 
(N.  D.  111.  1880)  2  Fed.  574;  Seymour  t;. 
Osborne,  (1871)  11  Wall.  616,  20  U.  S. 
(L.  ed.)    33;  Thompson  v,  U.  S.,   (1891) 


27  Ct.  CI.  61;  D'Arcy  v.  Sheffield  Car  Cb., 
(C.  C.  A.  6th  Cir.  1914)  213  Fed.  483,  130 
C.  C.  A.  83;  W.  F.  &  John  Barnes  Co.  v. 
Vandyck  Churchill  Co.,  (C.  C.  A.  2d  Cir. 
1914)  213  Fed.  636,  130  C.  C.  A.  300; 
Safety  Car  Heating,  etc,  Co.  r.  U.  S. 
Light",  etc.,  Co.,  (W.  D.  N.  Y.  1914)  2S« 
Fed.  320;  American  Patents  Co.  v.  De 
Beer,  (N.  D.  N.  Y.  1893)  67  Fed.  623; 
Fuller,  etc.,  Co.  t.  Arlington,  (C.  C.  Mass. 
1892)  54  Fed.  166;  Johnson  Co.  v.  Pacific 
Rolling-Mills  Co.,  (N.  D.  CaL  1891)  47 
Fed.  686;  Peoria  Target  Co.  v.  Cleveland 
Target  Co.,  (N.  D.  Ohio  1890)  47  Fed. 
725;  Davis  r.  Parkman,  (C.  C.  Mass. 
1891)  46  Fed.  693;  Corbin  Cabinet  Lock 
Co.  V.  Eagle  Lock  Cto.,  (C.  C.  Conn.  1889) 
37  Fed.  338;  Sellers  v.  Cofrode,  (B.  D.  Pa. 
1888)  36  Fed.  131;  Washburn,  etc.,  Mfff. 
Co.  V.  Beat-Em-All  Barb-Wire  Co.,  (N.  D. 
la.  1888)  33  Fed.  261;  Landeeonann  r.  Jo- 
nasson,  (S.  D.  N.  Y.  1887)  32  Fed.  590; 
Cooke  V.  Globe  Files  Co.,  (S.  D.  N.  Y. 
1887)  31  Fed.  43;  International  Tooth 
Crown  Co.  r.  Richmond.  (C.  C.  Conn.  1887) 
30  Fed.  776;  J.  L.  Mott  Iron-Works  r. 
Skirm,  (C.  C.  N.  J.  1887)  30  Fed.  621; 
Duesh  V.  A.  J.  Medlar  Co.,  (E.  D.  Pa. 
1887)  30  Fed.  619;  Willard  v.  Cooper, 
(C.  C.  Me.  1886)  28  Fed.  750;  Leach  t?. 
Chandler,  (C.  C.  Ind.  1885)  24  Fed.  7M; 
Kappes  V.  Hartung,  (S.  D.  N.  Y.  1885)  23 
Fed.  187;  McMurray  v.  Miller,  (C.  C.  Md- 
1883)  16  Fed.  471;  National  Mfg.  Co.  r. 
Mvers,  (S.  D.  Ohio  1883)  15  Fed.  237; 
Ransom  v.  New  York,  (1856)  1  Fish.  Pat. 
Cas.  252,  20  Fed.  Cas.  No.  11,573;  Kirt>y 
V.  Beardsley,  (1867)  3  Fish.  Pat.  Cas. 
265,  14  Fed.  Cas.  No.  7,837;  Larabee  r. 
Cortlan,  (1851)  3  Fish.  Pat.  Cas.  5, 
Taney  180,  14  Fed.  Cas.  No.  8,0W;  Hasel- 
den  V.  Ogden,  (1868)  3  Fish.  Pat.  Cas. 
378,  11  Fed.  Cse.  No.  6,190;  Stanley 
Works  t;.  Sargent,  (1871)  4  Fish.  Pat. 
Cas.  443,  8  Blatchf.  »44,  22  Fed.  Cas.  No. 
13,289;  Scott  Mfg.  Co.  r.  Sayre,  8  N.  J.  L. 
J.  331.  The  substitution  on  an  assem- 
bling sheet  in  a  caramel  holder  of  a  per- 
forate for  an  imperforate  bottom  involves 
only  mechanical  originality  and  is  not 
such  an  innovation  as  to  constitute  in- 
vention. Glen  Rode  Co.  v.  American 
Caramel  Co.,  (C.  C.  A.  3d  Cir.  1913)  200 
Fed.  619,  126  C.  C.  A.  579. 

The  making  in  one  piece  of  that  which 
was  formerly  made  in  two,  or  in  two 
pieces  what  was  made  in  one,  when  the 
function  of  the  device  is  not  changed,  is 
not  invention,  but  the  work  of  the  me- 
chanic only.  H.  Mueller  Mfg.  Co.  v.  A. 
Y.  McDonaly,  etc.,  Mfg.  Co.,  (N.  D.  la. 
1908)  164  Fed.  991.  Where  the  use  of 
tapered  threads  for  steam-tight  connec- 
tions is  well  known  in  the  art,  the  substi- 
tution in  the  Bourdon  tube  spring  of  a 
steam  gauge,  of  tapered  threads  for  a 
spidered  joint,  amounts  to  nothing;  more 
than  the  exercise  of  mechanical  skill,  and 
does  not  constitute  that  creative  work  of 
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the  inventive  talent  which  it  is  the  pur- 
pose of  patent  lawB  to  encourage  and  re- 
ward.    Millett  r.   All^n,    (1906)    27  App. 
Cm.    (D.    C.)    70.     The    inclosing   of   an 
electro-magnet   for  submarine  work   in   a 
waterproof,      nonmagnetic      covering      is 
merely   an    exercise   of   mechanical    skill, 
and  does  not  amount  to  invention.     In  re 
Hayes.  (1^06)  27  App.  Cos.  (D.  C.)   393. 
The  adaptation  of  an  old  device  for  heat- 
ing water   iifto   a   device   for   cooling   it, 
with  only  such  changes  as  are  within  the 
province  of  the  skilled  mechanic,  is  not 
invention,   althoiigh  the  new  device  may 
possess  great  advantages  over  others  used 
to  accomplish   the  same   purpose.     In  re 
Welch,  (1906)   28  App.  Cas.   (D.  C.)   362. 
Although  the  specific  detail  claimed  in  an 
application     for    an    improvement-  in    a 
Htem-setting    titnepiece   of   gears    connect- 
ing the  pinion  of  tlie  minute  hand  with 
the  second  hand  does  not  appear  in  a  ref- 
erence  cited    as   anticipating  the   alleged 
invention,   where   it  is   apparent   that  no 
more  is  required  than  the  skill  of  a  me- 
chanic   familiar    with    clock    and    watch 
making  to  provide  the  needed  pinions  and 
gears  of   proper   size,   and   the  necessary 
number  of  teeth,  arranged  in  relation  to 
each  other,  so  as  to  include  the  mechan- 
ism within   the  desired  diniensions,  there 
is  no  invention.     Tn  re  Volkmann,  (1906) 
28  App.  Cas.  (D.  C.)  441. 

Beyond  ordinary  mechanical  skill, — The 
invention  for  which  a  patent  may  be 
granted  must  be  outside  of  the  ordi- 
nary skill  of  those  who  practice  the 
art  to  which  the  invention  belongs. 
Landeamann  c.  Jonasson,  (S.  D.  K.  i. 
1887)  32  Fed.  590.  WTiere  only  mechani- 
cal skiU  and  experience  are  required 
to  devise  an  improvement  in  a  machine, 
such  improvement  is  not  patentable, 
(ktes  Iron  Works  v.  Overland  Grold 
Min.  Co.,  (C.  C.  A.  8th  Cir.  1906)  147 
Fed.  700,  78  C.  C.  A.  88;  In  re  Seabury, 
(1904)  23  App.  Cas.  (D.  C.)  377.  In 
view  of  the  state  of  the  art  relating  to 
combined  funnels  and  valves,  and  in  view 
of  a  former  patent  which  shows  a  reversi- 
ble funnel  in  combination  with  a  valve, 
the  using  of  the  neck  of  a  funnel  as  part 
of  a  plug  valve  to  be  opened  by  turning 
the  funnel  involves  nothing  more  than 
the  work  of  a  skilled  mechanic,  and  does 
not  amount  to  invention.  In  re  Baker, 
(1906)  26  App.  Caa.  (D.  C.)  363.  Claims 
for  a  photographic  film  roll  for  daylight 
loading  of  a  camera  are  void  for  lack  of 
patentable  Invention  in  view  of  the  prior 
art  where  merely  ordinary  mechanical 
«kill  is  employed  to  adapt  well-known  de- 
vices and  means  to  the  accomplishment  of 
a  desired  result,  w^iich  had  before  been 
accomplished  in  substantially  the  same 
manner,  by  substantially  the  same  means, 
though  not  in  precisely  the  same  combina- 
tion. Eastman  Kodak  Co.  r.  Anthony, 
«Ui.,  Co.,  (R.  D.  N.  Y.  1905)   139  Fed.  36. 
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Independent  suggestions  of  mechanics, 
— ^The  suggestion  by  several  skilled  me- 
chanics acting  independently  of  each 
other  of  the  same  device  to  correct  a 
recognized  defect  shows  that  such  cor- 
rection does  not  involve  invention  but 
mere  mechanical  skill.  Haslem  v.  Pitts- 
burg Plate-Glass  Co.,  (W.  D.  Pa.  1894) 
68  Fed.  479. 

Unsuccessful  experiments  by  skilled 
persons. — Where  for  many  years  persons 
skilled  in  the  art  have  unsuccessfully  en- 
deavored to  discover  a  more  convenient 
or  effective  device,  such  discovery  is 
almost  conclusive  evidence  of  invention 
and  that  it  was  not  made  by  mere  me- 
chanical skill.  Barbed  Wire  Patent, 
(1892)  143  U.  S.  275,  12  S.  Ct.  443,  450, 
36  U.  S.  (L.  ed.)  154;  Webster  Loom  Co. 
v.  Higgins,  (1882)  105  U.  S.  580,  26  U. 
S.  (L.  ed.)  1177;  National  Hollow  Brake- 
Beam  Co.  V.  Interchangeable  Brake-Beam 
Co.,  (C.  C.  A.  8th  Cir.  1901)  106  Fed. 
693,  46  C.  C.  A.  644;  Gindorflf  t*.  Peering, 
(N.  D.  111.  1897)  81  Fed.  952;  Steel  Clad 
Bath  Co.  i;.  Mayor,  (S.  D.  N.  Y.  1896) 
77  Fed.  736;  Johnson  r.  Brooklyn  Heights 
R.  Co.,  (E.  D.  N.  Y.  1896)  75  Fed.  668; 
Consolidated  Brake-Shoe  Co.  v.  Detroit 
Steel,  etc.,  Co.,  (E.  D.  Mich.  1894)  59 
Fed.  902;  Columbia  Chemical  Works  v. 
Rutherford,  (E.  D.  N.  Y.  1893)  58  Fed. 
787;  Wilcox  v.  Bookwalter,  (S.  D.  Ohio 
1887)  31  Fed.  224;  Niles  Tool- Works  v, 
Betts  Mach.  Co.,  (C.  C.  Del.  1886)  27 
Fed.  301;  Ward  v.  Grand  Detour  Plow 
Co.,  (N.  D.  111.  1883)   14  Fed.  696. 

Correction  of  defects  or  rearrangement 
of  parts, — The  result  of  the  application 
of  the  common  skill  and  experience  of  a 
mechanic,  which  comes  from  the  habitual 
and  intelligent  practice  of  his  calling,  to 
the  correction  of  some  slight  defect  in  a 
machine  or  combination,  or  to  a  new  ar- 
rangement or  grouping  of  its  parts,  tend- 
ing to  make  it  more  effective  for  the  ac- 
complishment of  the  object  for  which  it 
was  designed,  not  involving  a  substantial 
discovery,  nor  constituting  an  addition  to 
our  knowledge  of  the  art,  is  not  within 
the  protection  of  the  patent  laws.  Sloan 
Filter  Co.  i;.  Portland  Gold  Min.  Co., 
(C.  C.  A.  8th  Cir.  1905)  139  Fed.  23,  71 
C.  C.  A.  460. 

**  Mechanical  skill "  defined. —  Mechan- 
ical skill  is  the  suggestion  of  common  ex- 
perience which  arises  spontaneous! v  and 
by  necessity  of  common  reasoning  m  the 
minds  of  those  who  have  become  ac- 
quainted with  the  circumstances  with 
which  they  have  to  deal.  Hollister  v, 
Benedict,  etc.,  Mfg.  Co.,  (1885)  113  U.  S. 
59,  5  S.  Ct.  717,  28  U.  S.    (L.  ed.)    901. 

It  is  doing  what  would  suggest  itself  to 
the  conunon  mind.  King  v,  Gallun, 
(1883)  109  U.  S.  99,  3  S.  Ct.  86,  27 
U.  S.   (L.  ed.)   870. 

It  consists  of  the  modification  of  an 
inventive  idea  and  making  it  more  prac- 
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tical.  New  York  Belting,  etc.,  Co.  t\ 
Magowan,  (C.  C.  N.  J.  1886)  27  Fed. 
362. 

Mechanical  skill  and  ioTention  distin- 
guished.—  Whatever,  having  in  view  the 
entire  prior  state  of  the  art,  would  readily 
occur  to  any  person  skilled  in  the  art  is 
mere  mechanical  skill  as  distinguished 
from  patentable  invention.  Haughey  f. 
Lee,  (1804)  151  U.  S.  282,  14  S.  Gt.  331, 
38  U.  S.  (L.  ed.)  162;  Wollensak  v.  Sar-. 
gent,  (1894)  151  U.  S.  221,  14  S.  Ct.  291, 
38  U.  S.  (L.  ed.)  137;  International 
Tooth-Crown  Co.  v.  Gaylord,  (1891)  140 
U.  S.  55,  11  S.  Ct.  718,  35  U.  S.  (L.  ed.) 
347;  Royer  v.  Roth,  (1889)  132  U.  S. 
201,  10  S.  Ct.  58,  33  U.  S.  (L.  ed.)  322; 
Watfion  V.  Cincinnati,  etc.,  R.  Co.,  (1889) 
132  U.  S.  181,  10  S.  Ct.  45,  33  U.  S.  (L. 
ed.)  296;  American  Road  Mach.  Co.  €. 
Pennock,  etc.,  Co.,  (1896)  164  U.  S.  26, 
17  S.  ex.  1,  41  U.  S.  (L.  ed.)  337;  Corbin 
Cabinet  Lock  Co.  v.  Eagle  Lock  Co., 
( 1893)  150  U.  S.  38,  14  S.  Ct.  28,  37  U.  S. 
(L.  ed.)  989;  Brigham  t.  Coffin,  (1893) 
149  U-  S.  657,  13  S.  Ct.  939,  37  U.  S. 
(L.  ed.)  845;  Underwood  f.  Gerber, 
(1893)  149  U.  S.  224,  13  S.  Ct.  864,  37 
U.  S.  (L.  ed.)  710;  Duer  i*.  Corbin  Cab- 
inet Lock  Co.,  (1893)  149  U.  S.  216,  13 
S.  Ct.  850,  37  U.  S.  (L.  ed.)  707;  Adams 
V.  Bellaire  Stamping  Co.,  (1891)  141  U. 
S.  539,  12  S.  Ct.  66,  36  U.  S.  (L.  ed.)  849; 
Butler  V.  Steckel,  (1890)  137  U.  S.  21, 
11  S.  Ct.  25,  34  U.  S.  (L.  ed.)  582;  Mim- 
Bon  V.  New  York,  (1888)  124  U.  S.  601,  8 
S.  Ct.  62i2,  31  U.  S.  (L.  ed.)  586;  Gard- 
ner V.  Herz,  (1886)  118  U.  S.  180,  6  S. 
Ct.  1027,  30  U.  S.  (I>.  ed.)  158;  Thomp- 
son V.  Boisselier,  (1885)  114  U.  S.  1,  5 
S:  Ct.  1042,  29  U.  S.  (L.  ed.)  76;  Blake 
V.  San  Francisco,    (1885)    113  U.  S.  679, 

5  S.    Ct.    692,  28   U.    S.    (L.   ed.)    1070; 
Morris  v,  McMillin,  (1884)   112  U.  S.  244, 

6  S.  Ct.  218,  2a  U.  S.  (L.  ed.)  702; 
Double-Pointed  Tack  Co.  v.  Two  Rivers 
Mfg.  Co.,  (1883)  109  U.  S.  117,  3  S.  Ct. 
105,  27  U.  S.  (L.  ed.)  877;  Slawson  v. 
Grand  St.,  etc.,  R.  Co.,  (1882)  107  U.  S. 
649,  2  S.  Ct.  663,  27  U.  S.  (L.  ed.)  576; 
Webster  Loom  Co.  t?.  Higgins,  (1882)  105 
U.  S.  580,  26  U.  S.  (L.  ed.)  1177;  Vinton 
V.  Hamilton,  (1882)  104  U.  S.  485,  26 
U.  S.  (L.  ed.)  807;  Pearce  v.  Mulford, 
(1880)  102  U.  S.  112,  26  U.  S.  (L.  ed.) 
93;  Cawood  Patent,  (1877)  94  U.  S.  696, 
24  U.  S.  (L.  ed.)  238;  Dunbar  v.  Mvers, 
(1876)  94  U.  S.  187,  24  U.  S.  (L.  ed.) 
34;  Phillips  v.  Page,  (1861)  24  How.  164, 
16  U.  S.  (L.  ed.)  639;  Hotchkiss  v.  Green- 
wood, (1850)  11  How.  248,  13  U.  S.  (L. 
ed.)  683;  Smith  v.  Nichols,  ( 1876)  21  Wall. 
112,  22  U.  S.  (L.  ed.)  666;  Tucker  v. 
Spalding,  (1872)  13  Wall.  463,  20  U.  S. 
(L.  ed.)  515;  Larabee  v,  Cftrtlan,  (1851) 
Taney  180,  14  Fed.  Cas.  No.  8,084;  Rope 
Mfg.  Co.  V.  E.  A.  Whitehouse  Mfg.  Co., 
(C.  C.  A.  3d  Cir.  1913)  208  Fed.  664,  125 
C.  C.  A.  666;  Valvona-Marchiony  Co.  r. 
ferella,    (C.    C.    A.    3d   Cir.    1914)    212 


Fed.  168,  129  C.  C.  A.  24;  McClave-Brooks 
Co.  f.  M.  H.  Treadwell  Co.,  (M.  D.  Pa. 
1914)  212  Fed.  442;  Farmers'  Handy 
\vagon  Co.  V.  Beaver  Silo,  etc.,  Mfg.  Co., 
(E.  D.  Wis.  1914)  219  Fed.  234; 
Tliomson-Houston  Electric  Co.  .f.  Nassau 
Electric  R.  Co.,  (C.  C.  A.  2d  Cir.  1901) 
107  Fed.  227,  46  C.  C.  A.  263;  Pelzer  f. 
Dale  Co.,  (C.  C.  A.  2d  Cir.  1901) 
106  Fed.  989  Mem.,  46  C.  C.  A.  83; 
affirmed  (S.  D.  N.  Y.  1900)  103  Fed.  494; 
Johnston  t\  Woodbury,  (N.  D.  Cal.  1899) 
96  Fed.  421;  Stover  Mfg.  Co.  v.  Ma«t,  (C. 

C.  A.  7th  Cir.  1898)  89  Fed.  333,  60  U.  S. 
App.  325,  32  C.  C.  A.  231,  reversing   (N. 

D.  m.  1897)  85  Fed.  782;  Union  Gas- 
Engine  Co.  f.  Doak,  (N.  D.  CaL  1898)  88 
Fed.  86;  National  Co.  v.  Belcher,  (E.  D. 
Pa.  1895)  68  Fed.  666;  Electric  R.  Co.  t\ 
Jamaica,  etc.,  R.  Co.,  (E.  D.  N.  Y.  1894) 
61  Fed.  665;  Newark  Watch-Case  Mate- 
rial Co.  r.  Wilmot,  etc.,  Mfg.  Co.,  (C.  0. 
CV)nn.  1894)  60  Fed.  614;  Bainbridge  f. 
Kitchcll  Embossing  Co.,  (C.  C.  N.  J. 
1893)  57  Fed.  213;  Johnson  Co.  c.  Tide- 
water Steel  Works,  (C.  C.  A.  3d  Cir. 
1893)    56   Fed.   43,   17   U.  S.  App.   57,  6 

C.  C.  A.  412;  Kaestner  f.  National  Brew- 
ing Co.,  (N.  D.  111.  1893)  54  Fed.  715; 
Featherstone  v.  George  R.  Bidwell  Cycle 
Co.,  (S.  D.  N.  Y.  1892)  53  Fed.  113;  Wil- 
liams V,  (jroodyear  Metallic  Rubber  Shoe 
Co.,  (C.  C.  Conn.  1892)  49  Fed.  245;  Pe- 
oria Target  Co.  t?.  Cleveland  Target  Co., 
(N.  D.  Ohio  1890)  47  Fed.  725;  Potts  v. 
Creager,  (S.  D.  Ohdo  1891)  44  Fed.  680; 
American  Split-Feather  Duster  Co.  v.  Levy, 
(E.  D.  Pa.  1890)  43  Fed.  381;  Root  v. 
Sioux  City  Cable  R.  Co.,  (N.  D.  la.  1890) 
42  Fed.  412;  Gates  Iron-W^orks  V.  Fraser, 
(N.  D.  111.  1890)  42  Fed.  49;  Royer  v. 
Schultz  Belting  Co.,  (E.  D.  Mo,  1889)  40 
Fed.  160;  Travers  v.  Buckley,  (C.  C.  Mass. 
1889)   39  Fed.  606;  Norton  v.  Cary,   (N. 

D.  111.  1889)  39  Fed.  544;  Royer  V.  King, 
(C.  C.  Ind.  1888)  36  Fed.  899;  Travers 
f.  Boston  Hammock  Spreader  Co.,  (C.  C. 
Mass.  1888)  36  Fed.  133;  New  Jersey  Mfg. 
Co.  c.  Cooper,  (C.  C.  N.  J.  1888)  34  Fed. 
321;  Matthews  V.  Iron-Clad  Mfg.  Co., 
(S.  D.  N.  Y.  1888)  33  Fed.  360;  West  i?. 
Rae,  (N.  D.  111.  1887)  33  Fed.  46;  La  Rue 
r.  Western  Electric  Co.,  (S.  D.  N.  Y.  1887) 
31  Fed.  80;  Cooke  t^.  Globe  Files  Co.,  (S. 
D.  N.  Y.  1887)  31  Fed.  43;  Ouett  r.  Claf- 
lin,  (S.  D.  N.  Y,  1887)  30  Fed.  921; 
Cluett  f.  Mack,  (S.  D.  N.  Y.  1887)  30 
Fed.  924;  Eastern  Paper-Bag  Co.  v.  Stand- 
ard Paper-'Bag  Co.,  (C.  C.  Mass,  1887)  30 
Fed.  63;  Leach  t?.  Chandler,  (C.  C.  Ind. 
1886)  24  Fed.  791;  New  York  Bung,  etc., 
Co.  V,  Doelger,  (S.  D.  N,  Y.  1886)  28 
Fed.  191;  Kappes  v.  Hartung,  (S.  D.  N. 
Y.  1885)  23  Fed.  187;  National  Mfg.  Co. 
t?.  Myers,  (S.  D.  Ohio  1883)   16  Fed.  237. 

In  seeking  to  ascertain  on  which  side 
of  the  dividing  line  between  invention  and 
skill  a  device  belongs,  if  it  shall  appear 
that  through  a  new  combination  a  novel 
and  useful  result  is  achieved,  the  court 
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is  not  to  be  misled  by  the  apparent  sim- 
plicity of  the  device,  nor  bv  the  fact  that 
the  efements  involved  are  old.  Ferro  Con- 
crete Constr.  Co.  i?.  Concrete  Steel  Co., 
(C.  C.  A.  6th  Cir.  1913)  206  Fed.  .666, 
124  G.  C.  A.  466. 

ImproTements  defined. —  "  Invention  " 
in  the  nature  of  improvements  is  the 
double  mental  act  of  discerning  in  exist- 
ing machines,  processes,  or  articles,  some 
dciciency,  and  pointing  out  the  means  of 
oTercoming  it.  General  Electric  Co.  r. 
Sangamo  Electric  Co.,  (C.  G.  A.  7th  Cir. 
19(»)  174  Fed.  246,  98  C.  C.  A.  154. 

IntproTement  marking  advance  in  art. 
—A  patent  for  improvements  in  turning 
lathes  shows  invention  where  the  appli- 
cant had  produced  a  much  lighter  and 
simpler  device,  dispensing  with  the  guide 
bar  of  the  old  construction,  and  had  em- 
bodied an  idea  never  before  given  form 
and  marking  an  advance  in  the  art.  In 
re  Sheldon,  (1908)  31  App.  Cas.  (D.  C.) 
201. 

Mere  improvement. — There  must  be 
something  more  than  mere  improvement 
to  constitute  invention.  Western  Elec- 
tric Mfg.  Co.  r.  Ansonia  Brass,  etc.,  Co., 
(1886)  114  U.  S.  447,  5  S.  Ct.  941,  29 
U.  S.  (L.  ed.)  210;  Double-Pointed  Tack 
Co.  r.  Two  Ri^rs  Mfg.  Co.,  (1883)  109 
.  l\  S.  117,  3  S.  Ct.  105,  27  U.  S.  (L.  ed.) 
877;  Slawson  t?.  Grand  St.,  etc.,  R.  Co., 
(1882)  107  U.  S.  649,  2  S.  Ct.  663,  27 
U.  S.  (L.  ed.)  576;  Packing  Co.  Cases, 
(1882)  105  U.  S.  666,  26  U.  S.  (0!..  ed.) 
1172;  Guidet  V.  Brooklyn,  (1882)  105 
U.  S.  650,  26  U.  S.  (L.  ed.)  1106;  Pearce 
r.  Mulford,  ( 1880)  102  U.  S.  112,  26  U.  S. 
(L.  ed.)  93;  Stimpson  €,  Woodman, 
(1870)  10  Wall.  117,  19  U.  S.  (L.  ed.) 
866;  Rigbv  f?.  Ferrary  Bros.  Co.,  (C.  C. 
X.  J.  1911')  189  Fed.  616,  afflrmed  (C.  C. 
A  3d  Cir.  1911)  193  Fed.  413,  113  C.  C. 
A  347;  American  Fruit  Machinery  Oo. 
r.  Robinson,  (C.  C.  A.  3d  Cir.  1914)  219 
Fed.  226,  135  C.  C.  A.  340;  Hyde  v.  Min- 
erals Separation,  (C.  C.  A.  9th  Cir.  1914) 
214  Fed.  100,  130  C.  C.  A.  576;  Wlute- 
head,  etc.,  Oo.  v.  Kortz,  (C.  C.  A.  6th  Cir. 
1914)  212  Fed.  736,  129  C.  C.  A.  346; 
^oe  r.  Gimbel,  (E.  D.  Pa.  1899)  96  Fed. 
96;  Grain-Drill  Manufacturers'  Co.  v. 
Hart,  (N.  D.  111.  1886)  28  Fed,  367. 

An  improvement,  to  be  patentable,  must 
be  shown  to  be  the  result  of  an  act  of 
invention,  as  distinguished  from  an  act 
of  applied  skill,  by  those  familiar  wHh 
the  sUte  of  the  art.  In  re  Klemm, 
(1903)   21  App.  Cas.   (D.  C.)    186. 

It  is. sot  a  patentable  invention  to  im- 
prove a  gem  setting  by  merely  building 
solid  that  -which  in  the  prior  art.  was 
soldered  together.  Whether  the  makmg 
■did  is  by  actual  casting  or  by  stampmg, 
is  prima  facie  immaterial.  The  right  to 
improve  in  that,  way  is  a  public's  right 
of  which  no  patentee  or  judicial  tribunal 


can  justly  deprive  the  public.  Lawson  v. 
Metal  Products  Corp.,  (C.  C.  A.  Ist  Cir.. 
1913)   209  Fed.  51,  126  C.  C.  A.  193. 

An  improvement  of  guaranty  credit 
books  by  adding  to  the  arrangement  of 
similar  books  for  which  former  patents 
had  been  granted  other  columns  for  the 
purpose  of  keeping  an  account  of  items 
not  provided  for  in  such  previously  pat- 
ented forms,  does  not  involve  invention. 
In  re  Taylor,  (1906)  31  App.  Cas.  (D.  C.) 
529. 

A  prior  patent  in  a  crowded  art,  as  in 
photographic  devices,  in  which  there  is  no 
broad  range  of  equivalents,  is  not  in- 
fringed by  an  improved  arrangement 
which  omits  one  of  the  parts  of  the 
earlier  invention.  WoUensak  Optical  Co. 
V.  Ilex  Optical  Co.,  (C.  C.  A.  2d  Cir. 
1913)   209  Fed.  232,  126  C.  C.  A.  610. 

Invention  in  the  nature  of  improve- 
ments is  the  discovery  of  deficiencies  in 
the  prior  devices  and  so  pointing  out 
means  of  overcoming  them  that  there 
is  a  specific  development  in  an  old  art. 
James  Clark  Jr.  Electric  Co.  v.  U.  S.  Elec- 
trical Tool  Co.,  (N.  D.  in.  1914)  217  Fed. 
252. 

Improvement  overDoming  previous  diffi* 
culties.— Where  a  patent  has  been  granted . 
to  an  inventor  for  an  improvement  on  a 
familiar  article  of  simple  mechanism,  and 
such  improvement,  although  it  afterwwfds 
seems  simple  and  unimportant,  over- 
comes difficulties  and  objections,  however 
slight,  that  have  been  endured  by  the  pub- 
lic for  a  long  time,  and  that  others  hav« 
made  numerous  efforts  to  overcome,  with- 
out complete  success,  while  the  patented 
article  has  gone  into  immediate  use,  the 
patent  will,  as  a  rule,  be  upheld  l>y.*^he 
courts  as  disclosing  invention.  Albright 
V.  Langfeld,    (E,  D.  Pa.   1904)    131  Fed. 

473.  ^     . 

Improvement  involving  mere  mecnanl- 
cal  additiona.— Where,  in  an  interference 
proceeding  involving  an  improvement  in 
racks  for  supporting  fire  hose,  the  idea 
of  a  telescoping  arm  which  would  receive 
the  links  as  the  hose  was  pulled  from  the 
rack  constituted  the  invention,  and  it  ap- 
peared that  the  original  device  con- 
structed by  one  of  the  parties  was  not 
provided  with  means  for  preventing  such 
arm  from  being  completely  drawn  out  of 
its  socket,  and  that  an  unusual  or  very 
sudden  pull  of  the  hose  ^^om  the  tw^ 
would  disconnect  the  arm  and  defeat  tne 
real  purpose  of  the  invention,  and  to 
remedy  this  defect  the  inventor  put  a 
headless  set  screw  or  pin  in  the  arm  to 
hold  the  latch  permanently  in  place,  it 
was  held  that  the  set  screw  was  a  mere 
mechanical  addition  to  the  device  and  ob- 
vious to  any  one  skilled  in  the  art,  and 
that  its  absence  did  not  prevent  the  orig- 
inal test  from  constituting  a  J^^^^. 
io  practice.  Howard  t\  BoweSi  (1908)  31 
App.  Cm.  (D.  C.)  619. 
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New  application  of  prior  knowledge. — 
A  patent  will  not  be  issued  for  an  im- 
provement which  is  merely  a  new  applica- 
tion of  knowledge  already  possessed  by 
those  skilled  in  the  art.  In  re  Klemm, 
(1903)  21  App.  Cas.  (D.  C.)   186. 

Application  of  device  to  different  phases 
of  art. —  Photography  and  blue  printing 
are  simply  different  phases  of  the  art 
of  light  printing,  and  the  mere  transfer 
of  a  device  used  in  one  to  the  other  does 
not  involve  patentable  invention.  Elliott 
V.  Youngstown  Car  Mfg.  Co.,  (C.  C.  A. 
3d  Cir.  1910)  181  Fed.  345,  104  C.  C.  A. 
175,  reversing  (W.  D.  Pa.  1909)  173  Fed. 
315. 

Invention  in  mechanics. — An  invention 
in  mechanics  consists  not  in  the  discovery 
of  new  principles  but  in  new  combinations 
of  old  principles.  Tyler  r.  Deval.  ( 1848 ) 
24  Fed.  Cas.  No.  14,307. 

Mechanical  superiority. — ^The  fact  that 
an  article  is  mechanically  better  than  any 
preceding  it  does  not  make  it  patentable. 
Gardner  t\  Herz,  (1886)  118  U.  S.  180, 
6  S.  Ct.  1027,  30  U.  S.   ( L.  ed. )   158. 

Nature  of  machine. —  Invention  is  some- 
times shown  by  the  machine  itself,  it  be- 
ing evident  from  its  nature  that  it  was 
the  product  of  a  creative  mind.  Enter- 
prise Mfg.  Co.  V,  Sargent,  (C.  C  Conn. 
1886)   28  Fed.  185. 

Degree  of  inventive  skiU. — ^The  degree 
of  inventiiFe  skill  exercised  is  immaterial. 
Vva«hburn,  etc.,  Mfg.  Co.  v.  Haish,  (N.  D. 
111.  1880)  4  Fed.  900;  Poole  f.  Isaac  H. 
Blanchard  Co.,  (C.  C.  A.  2d  Cir.  1913) 
204  Fed.  285,  122  C.  C.  A.  470;  Potter 
t7.  Holland,  (1858)  1  Fish.  Pat.  Cas.  382, 
19  Fed..  Cas.  No.  11,330;  Clark  Paten-t 
Steam,  etc..  Regulator  Co.  v.  Copeland, 
(1862)  2  Fish.  Pat.  Cas.  221,  5  Fed.  Cas. 
No.  2,866. 

Where  a  patent  discloses  invention  in 
some  degree,  the  courts  are  not  called 
upon  to  measure  it  by  an  exacting  stand- 
ard. Valvona  v.  D^Adamo,  (E.  D.  Pa. 
1906)   135  Fed.  544. 

But  it  must  be  more  than  the  **  shadow 
or  shade  of  an  idea.'*  Atlantic  Works  v, 
Brady,  (1882)  107  U.  S.  192,  27  U.  S. 
(L  ed.)  438;  Perry  v.  Co-operative  Foun- 
dry Co.,  (N.  D.  N.  Y.  1882)   12  Fed.  149. 

Little  invention  involved. — ^A  device 
that  is  new  and  useful  although  involv- 
ing but  little  invention  is  patentable.  H. 
Tibbe,  etc.,  Mfg.  Co.  v.  Lamparter,  (E.  D. 
Mo.  1892)  51  Fed.  763;  H.  Tibbe,  etc., 
Mfg.  Co.  V.  Heineken,  (S.  D.  N.  Y.  1890) 
43  Fed.  75;  Fryer  v.  Mutual  L.  Ins.  Co., 
(8.  D.  N.  Y.  1887)  30  Fed.  787;  In  re 
Smith,  (1853)  MacA.  Pat.  Cas.  255.  9& 
Fed.  Cas.  No.  12,982;  Potter  t?.  Holland, 
(1858)  4  Blatchf.  238,  19  Fed.  Cas.  No. 
11,330;  Middletown  Tool  Co.  v,  Judd, 
(1867)  3  Fish.  Pat.  Cas.  141,  17  Fed.  Cas. 
No.  9,536. 

Accidental  discovery. — An  accidental  dis- 
oovery  is  patentable  if  the  device  involves 


the  exercise  of  tlie  inventive  faculties. 
Liardet  v.  Johnson,  (1778)  1  Webst.  Pat. 
Cas.  54;  Crane  v.  Price,  (1842)  1  Webst. 
Pat.  Cas.  411;  Badische  Anilin,  etc.,  Fa- 
brik  V,  C>x;hrane,   (1879)    16  Blatchf.  155, 

2  Fed.  Cas.  No.  719;  Stephens  d.  Salis- 
bury, (1855)  MacA.  Pat.  Oas.  379,  22 
Fed.  Cas.  No.  13,369;  In  re  Everson, 
(1855)  MacA.  Pat.  Cas.  406,  8  Fed.  Cas. 
No.  4,580. 

Simplicity  of  device. — The  simplicity  or 
obviousness  of  a  device  is  not  necessarily 
a  bar  to  a  patent.  Webster  Loom  Co.  v. 
Higgins,  (1882)  105  U.  S.  580,  26  U.  S. 
(L.  ed.)    1177;  Ryan  v.  Goodwin,   (1839) 

3  Summ.  514,  21  Fed.  Cas.  No.  12,186; 
Ferro  Concrete  Constr.  Co.  v.  Concrete 
Steel  Co.,  (C.  C.  A.  eth  Cir.  1913)  206 
Fed.  666,  124  C.  C.  A.  466;  Barry  t?.  Har- 
poon Castor  Mfg.  Co.,  (C.  C.  A.  2d  Cir. 
1913)  200  Fed.  207,  126  C.  C.  A.  301; 
Wilkins  Shoe-Button  Fastener  Co.  v. 
Webb,  (N.  D.  Ohio  1898)  89  Fed.  982; 
Johnson  v.  Brooklyn  Heights  R.  Co.,  (E. 
D.  N.  Y.  1896)  75  Fed.  668;  Thompscm  v. 
Citizen's  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1892)    53  Fed.  260,  10  U.  S.  App.  500,  3 

C.  C.  A.  518,  distinguishing  HoUister  «. 
Benedict,  etc.,  Mfg.  Co.,  (1886)  113  U.  S. 
5«,  6  S.  Ct.  717,  28  U.  S.  (L.  ed.)  901; 
Palmer  t?.  Johnston,  (N.  D.  N.  Y.  1888) 
34  Fed.  336;  Cohansey  Glass  Mfg.  Co.  r. 
Wharton,  (E.  D.  Pa.  1886)  28  Fed.  189; 
In  re  Smith,  (1853)  MacA.  Pat.  Cas.  255, 
22  Fed.  Cas.  No.  12,982. 

The  patentability  of  a  process  is  to  be 
determined  by  its  eflfect.  However  simple, 
it  may  disclose  invention  if  it  produces  an 
improved  result.  U.  S.  Mitis  Co.  v.  Mid- 
vale  Steel  Co.,  (E.  D.  Pa.  1904)  136  Fed. 
103;  Hancock  v.  Boyd,  (C.  C.  Kan.  1900) 
170  Fed.  600;  Beryle  t;.  San  Francisco 
Cornice  Co.,  (N.  D.  Cal.  1910)  181  Fed. 
692;  Kellogg  SVitchboard,  etc.,  Co.  <?. 
Dean  Electric  Co.,  (C.  C.  A.  6th  Cir.  1910) 
182  Fed.  991,  105  C.  C.  A.  545,  affirming 
(N.  D.  Ohio  1908)  168  Fed.  549;  Doble  v. 
Pelton  Water  Wheel  Co.,  (N.  D.  Cal. 
1910)   186  Fed.  526. 

Claims  for  a  patent  for  a  device  for 
r^ulating  both  the  quality  of  the  mixture 
of  air  and  gas  in  a  gas  engine,  and  the 
quantity  of  the  mixture  supplied  to  the 
engine,  which  would  otherwise  be  void  for 
anticipation,  are  not  saved  by  including 
in  the  combination  some  one  of  the  old 
forms  of  automatic  governor  to  actuate 
the  quantity  regulating  valve,  which  is 
too  ODvious  a  step  in  the  art  to  involve 
invention,  such  valves  having  been  long 
in  use  for  the  same  purpose  on  steam  en- 
gines. Press  Pub.  Co.  v,  Westinghouse 
Mach.  Co.,  (C.  C.  A.  3d  Cir.  1905)  135 
Fed.  767,  68  C.  C.  A.  469,  reversing  (W. 

D.  Pa.  1904)   127  Fed.  822. 

Semble,  that  where  several  persons  con- 
temporaneously apply  for  patents  for  the 
sHme  device,  the  fact  that  they  caught  the 
idea  at  the  same  time  goes  to  show  that 
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it  was  simple  apd  obvious,  and  that  it 
did  not  require  inventive  genius  to  pro- 
duce it.  Elliott  c.  Youngstown  Car  Mfg. 
Co.,  (C.  C.  A.  3d  Cir.  1910)  181  Fed. 
345,  104  C.  C.  A.  175,  reversing  (W.  D. 
Pa.  1909)   173  Fed.  315. 

Hiat  an  improvement  on  a  patented  de- 
vice, made  by  its  inventor,  may  have 
seemed  simple  or  obvious  to  him,  and  may 
to  others  after  it  was  made,  does  not  nec- 
essarily show  that  it  involved  only  me- 
chanical skill  nor  deprive  him  of  the  right 
to  a  patent  therefor;  the  test  of  .mechan- 
ical skill  not  being  measured  by  the  skill 
of  the  original  inventor,  but  by  that  of 
mechanics  who  stand  in  the  ordinary  re- 
lation to  the  invention.  National  Mallea- 
ble Casting  Co.  t\  American  Steel  Foun- 
dries,  (C.  C.  K.  J.  1910)    1&2  Fed.  626. 

An  alleged  in>provement  in  the  process 
of  forming  pill  mass  into  pills,  consisting 
of  feeding  the  pill  mass  to  an  old  rolling 
machine  in  a  different  manner  —  that  is, 
by  cutting  the  rolled  mass,  or  pipe,  into 
uniform  parts  before  feeding  them  to 
the  rolling  machine,  so  as  to  reduce  the 
supply  —  IS  not  patentable.  In  re  Colton, 
(1902)    21  App.  Cas.    (D,  C.)    17. 

A  device  for  protecting  low-tension  cir- 
cuits, such  as  telegraph,  telephone,  and 
fire  alarm,  from  injurious  effects  of  im- 
duly  strong  currents  such  as  those  car- 
ried by  power  and  lighting  circuits,  be- 
longs to  the  class  of  simple  devices.  Bolfe 
r.  Hoffman,  (1905)  26  App.  Cas.  (D.  C.) 
336. 

Similarity  to  other  devices. —  Resem- 
blancf»  here  and  there  between  the  means 
employed  in  a  patented  device  and  those 
of  prior  patents  do  not  negative  invention 
in  the  later  combination.  National 
Malleable  Casting  Co.  i;.  American  Steel 
Foundries,  (C.  C.  N.  J.  1910)  182  Fed. 
626. 

Resemblance  in  mere  physical  appear- 
ance is  not  a  test  of  infringement.  In- 
vention depends  not  on  the  question  of 
the  similarity  of  a  patented  article  but 
upon  the  principle  on  which  it  operates. 
International  Curtis  Marine  Turbine  Co. 
r.  William  Cramp,  etc.,  Ship,  etc.,  BIdg. 
Co.,  (C.  C.  A.  3d  Cir.  1914)  211  Fed.  124, 
127  C.  C.  A.  522. 

The  failure  of  mechanics  to  improve  a 
device,  although  the  original  device  had 
been  in  common  use  for  a  long  time,  is 
good  evidence  of  invention  although  the 
improveirent  may  appear  obvious  and 
dimple.  Potts  t\  Creager,  (1895)  156 
U.  S.  597,  15  S.  Ct.  1^,  39  U.  S,  (L.  ed.) 
275;  Union  Paper  Bag  Mach.  Co.  v.  Pultz, . 
etc.,  Co.,  (1878)  15  Blatchf.  160,  24  Fed. 
Cas.  No.  14,392;  Horn  v.  Bergner,  (C.  C. 
Md.  1895)  68  Fed.  428;  S.  F.  Heath 
Cvcle  Co.  t:.  Hay,  (C.  C.  Ind.  1805)  67 
Fed.  246;  Dederick  v,  Cassell,  (E.  D.  Pa. 
1881)  9  Fed.  306;  Miller  v.  Pickering, 
(E.  D,  Pa.  1883)  16  Fed.  540;  Hoe  r.  Cot- 
treU,    (18S0)    5  B.  &  A.  Pat.  Cas.  256; 


Union  Paper  Bag  Mach.  Co.  v.  Murphy, 
13  Pat.  Off.  Gax.  366. 

In  Butler  v.  Steckel,  (N.  D.  111.  1866) 
27  Fed.  219,  the  court  said:  "1  cannot 
see  that  the  mere  fact  that  others  were 
so  long  wandering  by  the  wron^  path  is 
any  evidence  that  it  requires  mvention 
to  accomplish  what  has  been  done  by  tak* 
ing  the  direct  path  pursued  by  these  pat* 
entees." 

But  it  does  not  of  necessity  show  that 
a  device  required  invention  to  produce  it, 
that  one  particular  mechanic  failed  to  do 
so.  Johnson  Co.  v.  Pennsylvania  Steel 
Co.,  (E.  D.  Pa.  1895)  67  Fed.  940. 

Ability  of  mechanics. —  It  does  not  of 
necessity  show  want  of  invention  in  a  sim- 
ple device  that  several  mechanics  believe 
they  could  have  produced  it  if  required. 
Ross  V.  Montana  Union  R.  Co.,  (C.  C. 
Mont.  1890)  46  Fed.  424. 

Simply  raising  a  doubt  as  to  whether 
a  skillea  mechanic,  conversant  with  the 
art  involved,  would  not  have  seen  the 
means  adopted  in  a  patented  device,  does 
not  rebut  the  presumption  of  invention 
arising  from  the  grant  of  the  patent.  Na- 
tional Malleable  Casting  Co.  v.  American 
Steel  Foundries,  (C.  C.  N.  J.  1910)  182 
Fed.  626. 

The  amount  of  labor  or  thought  neees- 
sary  to  produce*  an  invention  is  not  ma- 
terial. Stewart  t?.  Mahoney,  (C.  C.  Mass. 
1879)  6  Fed.  302;  Magic  Ruffle  Co.  r. 
Douglas,  (1863)  2  Fish.  Pat.  Cas.  330, 
16  Fed.  Cas.  No.  8,948;  Many  r.  Sizer, 
(1849)  1  Fish.  Pat.  Cas.  17,  16  Fed. 
Cas.  No.  9,056;  Carr  r.  Rice,  (1856)  1 
Fish.  Pat.  Cas.  198,  5  Fed.  Cas.  No. 
2  440. 

'  Change  of  siic  or  proportion. —  It  is  not 
a  patentable  invention  to  change  the  size 
or  proportions  of  devices  or  machines, 
and  leaving  the  construction  and  prin- 
ciples the  same.  American  Road  Mach. 
Co.  V,  Pennock,  etc.,  Co.,  (1896)  164  U.  S. 
26,  17  S.  Ct.  1,  41  U.  S.  (L.  ed.)  337; 
Morgan  Envelope  Co.  v.  Albany  Per- 
forated Wrapping  Paper  Co.,  (1894)  152 
U.  S.  425,  14  S.  Ct.  627.  38  U.  S.  (L.  ed.) 
600;  French  v.  Carter,  (1890)  137  U.  S. 
239,  11  S.  Ct.  90,  34  U.  S.  (L.  ed.)  664; 
Peters  v.  Active  Mfg.  Co.,  (1889)  129  U. 
S.  530,  9  S.  Ct.  389,  32  U.  S.  (L.  ed.) 
738;  Pomace  Holder  Co.  f.  Ferguson, 
(1886)  119  U.  S.  395,  7  S.  Ct.  382.  30 
U.  S.  (L.  ed.)  406;  Estev  v.  Burdett, 
(1884)  109  U.  S.  633.  3  S.  Ct.  531,  27 
U.  S.  (L.  ed.)  1058;  Woodbury  Patent 
Planing-Mach.  Co.  t?.  Keith,  (1880)  101 
U.  S.  479,  25  U.  S.  (L.  ed.)  939;  Milli- 
gan,  etc.,  Glue  Co.  v,  Upton,  (1878)  97 
U.  S.  3,  24  U.  S.  (L.  ed.)  985;  Dunbar 
V.  Myers,  (1876)  94  U.  S.  187,  24  U.  S. 
(L.  ed.)  34;  Dalton  r.  Jennings,  (1876) 
93  U.  S.  271,  23  U.  S.  (L.  ed.)  926; 
Phillips  V.  Page,  (1861)  24  How.  164,  16 
U.  S.  (L.  ed.)  639;  Smith  t?.  Nichols, 
(1876)    21  Wall.   112,  22  U.   S.    (L.  ed.) 
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566;  Day  v.  Bankers',  etc.,  Tel.  Co., 
(1872)  9  Blatchf.  345,  7  Fed.  Caa.  No. 
3,672;  MontToss  17.  Bullard,  (N.  D.  III. 
1886)  27  Fed.  64;  Theberath  v.  Rubber, 
etc..  Harness  Trimming  Co.,  (C.  C.  N.  J. 
1883)  15  Fed.  246;  Flood  r.  Hicks, 
(1869)  2  Biss.  169,  9  Fed.  Cas.  No.  4,877; 
Conover  v.  Dohrman,  (1868)  6  Blatchf. 
60,  6  Fed.  Cas.  No.  3,120;  Cone  v.  Mor- 
gan Envelope  Co.,  (1879)  4  B.  &  A.  Pat. 
Cas.  107,  6  Fed.  Cas.  No.  3,096;  Cahoon 
r.  Ring,  (1861)  1  Cliff.  592,  4  Fed.  Cas. 
No.  2,292;  Double-Pointed  Tack  Co.  v. 
Two  Rivers  Mfg.  Co.,  (E.  D.  Wis.  1880) 
3  Fed.  26;  Fifley  v,  Littlefield,  (E.  D. 
Mo.  1885)  25  Fed.  282;  Carter  r.  Mes- 
singer,  (1873)  U  Blatchf.  34,  6  Fed. 
Cas.  No.  2,478;  Van  Camp  r.  Maryland 
Pavement  Co.,  (C.  C.  Md.  1888)  34  Fed. 
740;  Preston  t?,  Manard,  (1886)  116  U. 
S.  661,  6  S.  Ct.  695,  29  U.  S.  (L.  ed.) 
763;  Perry  v.  Co-operative  Foundry  Co., 
(N.  D.  N.  Y.  1882)  12  Fed.  436;  Chicago 
Fuse  Wire,  etc.,  Co.  p.  Harvard  Electric 
Co.,  (N.  D.  111.  1911)  191  Fed.  986;  Hall 
Mammoth  Incubator  Co.  r.  Teabout,  (N. 
D.  N.  Y.  1913)  205  Fed.  906;  Edison  r. 
Alsen's  American  Portland  Cement 
Works,  (S.  D.  N.  Y.  1913)   208  Fed.  20. 

A  mere  increase  in  the  size,  weight,  or 
strength  of  a  device  so  as  to  adapt  it  to 
an  analogous  use,  although  in  a  different 
art,  is  not  invention.  Fitzgerald  Meat 
Tree  Co.  v,  Morris,  (N.  D.  111.  1906)  142 
Fed.  763. 

An  increase  in  the  size  of  an  existing 
device  more  completely  to  fulfil  its  pur- 
pose does  not  constitute  patentable  inven- 
tion. Streit  V.  Kaiper,  (C.  C.  A.  6th 
Cir.  1906)   143  Fed.  981,  75  C.  C.  A.  167. 

In  Edison  r.  Alaen's  American  Port- 
land  Cement   Works,    (C.   C.   A.   2d   Cir. 

1914)  219  Fed.  895,  135  C.  C.  A.  659,  the 
court  held  that  a  mere  matter  of  con- 
struction such  as  the  elongation  of  a 
machine,  the  only  result  of  the  change 
being  to  produce  a  larger  output,  did  not 
involve  patentable  invention.  And  to  a 
like  effect  see  Adrian  Wire  Fence  Co.  v. 
United    Fence    Co.,    (C.    C.    A.    6th    Cir. 

1915)  223  Fed.  342,  138  C.  C.  A.  604, 
wherein  it  was  held  that  a  mere  carry- 
ing forward  of  the  original  thought,  a 
change  only  in  form,  proportions,  or  de- 
gree, doing  the  same  thing  in  the  same 
way,  by  substantially  the  same  means, 
with  better  results,  is  not  sucl\  an  inven- 
tion as  ivill  sustain  a  patent. 

The  Schweichler  patent,  No.  615,500,  for 
a  coat  pad,  is  void  for  lack  of  invention; 
the  only  feature  of  the  device  which  the 
patentee  is  entitled  to  claim  as  original, 
m  view  of  his  acquiescence  in  the  rejec- 
tion of  prior  claims  by  the  patent  office, 
being  a  shoulder  extension  integral  with 
the  pad,  which  does  not  constitute  a  true 
combination  in  connection  with  the  old 
part,  but  merely  its  enlargement  or  the 
imiting  in  one  of  two  parts  which  had 


previously  been  sewed  together.  Schweich- 
ler f.  Levinson,  (C.  C.  A.  7th  Cir.  1006) 
147  Fed.  704,  78  C.  C.  A.  92. 

The  fact  that  an  applicant  for  a  patent 
for  a  process  for  making  formic  alaehyde 
has  in  his  possession  an  apparatus  suit- 
able for  the  production  of  formic  alde- 
hyde in  the  manner  set  forth  in  his  speci- 
fication, in  larger  quantities  than  any 
apparatus  set  forth  in  existing  patents, 
has  no  bearing  on  the  patentabilitv  of 
his  process,  %6  long  as  the  process  and  the 
results  -obtained  are  the  same  in  each 
instance.  In  re  Blackmore,  (1909)  33 
App.  Cas.  (D.  C.)  434. 

New  effect  by  change  in  size. — Ther« 
may  be  a  new  effect  caused  by  a  change  in 
size  or  proportion  which  will  involve 
a  patentable  invention.  Dunbar  «.  Myers, 
(1876)  94  U.  S.  187,  24  U.  S.  (L.  ed.) 
34;  Phillips  v.  Page,  (1861)  24  How.  164; 
16  U.  S.  (L.  ed.)  639;  Sewing-Mach.  Co. 
r.  Frame,  (E.  D.  Pa.  1884)  24  Fed.  596; 
Bruce  v.  Marder,  (S.  D.  N.  Y.  1882)  10 
Fed.  750;  Thatcher  Heating  Co.  v.  Car- 
bon Stove  Co.,  (1878)  4  B.  &  A.  Pat.  Cas. 
68,  723  Fed.  Cas.  No.  13,864 ;  In  re  Walsh, 
(1857)  MacA.  Pat.  Cas.  580,  29  Fed.  Cas. 
No.  17,112;  In  re  Fultz,  (1853)  MacA. 
Pat.  Cas.  178,  9  Fed.  Cas.  No.  5,156; 
Emerson  v.  Howe,  (C.  C.  Mass.  1881)  8 
Fed.  327.  Toledo  Computing  Scale  Co.  r. 
Computing  Scale  Co.,  (C.  C.  A.  7th  Cir. 
1913)  208  Fed.  410,  125  C.  C.  A.  622. 

Change  in  quantity,  quality,  or  conyen- 
ience. — An  improvement  or  change  in  de- 
gree of  the  quantity  or  quality  of  a 
product  or  in  the  convenience  of  a  device 
IS  not  a  patentable  invention.  Risdon 
Iron,  etc..  Works  v.  Medart,  (1895)  158 
U.  S.  68,  15  S.  Ct.  745,  39  U.  S.  (L.  ed.) 
899;  Wright  i\  Yuengling,  (1894)  155  U. 
S.  47,  15  S.  Ct.  1,  39  U.  S.  (L.  ed.) 
64;  Sargent  c.  Covert,  (1894)  152  U.  S. 
516,  14  S.  Ct.  676,  3«  U.  S.  (L.  ed.)  536; 
Morgan  Envelope  Co.  v,  Albany  Per- 
forated Wrapping  Paper  Co.,  (1894)  152 
U.  S.  425.  14  S.  Ct.  627,  38  U.  S.  (L.  ed.) 
500;  G-rant  v.  Walter,  (1893)  148  U.  S. 
547,  13  S.  Ct,  699,  37  U.  S.  (L.  ed.)  662; 
Ansonia  Brass,  etc.,  Co.  v.  Electrical 
Supply  Co.,  (1892)  144  U.  S.  11,  12  S.  Ct. 
601,  36  U.  S.  (L.  ed.)  327;  (C.  C  Conn. 
1887)  32  Fed.  81;  Gandv  r.  Main  Belting 
Co.,  (1892)  143  U.  S.  587,  12  S.  Ct.  598, 
36  U.  S.  (L.  ed.)  272;  Consolidated  Roller 
Mill  eo.  V.  Walker,  (1891)  138  U.  S.  124, 
11  S.  Ct.  292,  34  U.  S.  (L.  ed.)  920; 
Bussell  Trimmer  Co.  v.  Stevens,  (1890) 
137  U.  S.  423,  11  S.  Ct.  160,  34  U.  S. 
(L.  ed.)  719;  French  r.  Carter,  (1890) 
137  U.  S.  239.  11  S.  Ct.  90,  34  U.  S.  (L- 
ed.)  664;  Burt  v.  Evory,  (1890)  183  U.  S. 
349,  10  S.  Ct.  394,  33  IT.  S.  (L.  ed.) 
647;  Brush  r.  Condit,  (1889)  132  U.  S. 
39,  10  S.  Ct.  1,  33  U.  S.  (L.  ed.)  251; 
Guidet  V,  Brooklyn,  (1882)  106  U.  8. 
560,  26  U.  S.  (L.  ed.)  1106;  Stow  r.  Chi- 
cago,  (1882)    104  U.  S.  547,  26  U.  S.'(L. 
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because  of  the  fact  tliat  the  patentee  ob- 
tained the  general  conception  of  the  ma- 
chine from  another,  but  without  discloB- 
ure  of  any  means  for  carrying  the  same 
into  effect,  which  means  the  patentee 
himself  devised,  and  which  constituted 
the  only  invention  described  and  claimed 
in  the  patent.  Lincoln  Iron  Works  v. 
W.  H.  McWhirter  Co.,  (C.  C.  A.  2d  Cir. 
1906)  142  Fed.  967,  74  C.  C.  A.  220, 
affirming  (£.  D.  N.  Y.  1904)  131  Fed. 
860. 

Necetaity  of  invention. —  It  is  not 
enough  that  a  thing  ^all  be  new,  in  the 
sense  that  in  the  shape  or  form  in  which 
it  is  produced  it  shall  not  have  been  be- 
fore known  and  that  it  sliall  be  useful/ 
but  it  must,  under  the  C(Mistitution  and 
statute,  amount  to  an  ini^sntion  or  dis- 
covery. Thompson  v,  Bmsselier,  (188&) 
114  U.  S.  1,  6  S.  Ct.  1042,  29  U.  S.  (.L. 
ed.)  76.  For  long  list  of  cases  see  title 
Ptitei^U,  20  R.  G.  L  1140,  par.  29. 

While  it  is  the  policy  of  the  patent 
law  to  deal  liberally  with  inventors,  the 
courts  will  not  grant  a  monopoly  unless 
convinced  that  invention  is  involved.  Jn 
re  Milans,  (1908)  31  App.  Cas.  (D.  C.) 
269. 

While  in  a  close  case  involving  the 
question  of  patentability  utility  may  be 
given  some  consideration,  the  real  ques- 
tion is  whether  there  is  such  originality 
shown  as  to  call  for  the  exerciee  of  the 
inventive  faculty.  In  re  Sherman,  (1910) 
36  App.  Caa.   (D.  C.)    100. 

Even  though  the  point  is  not  made  in 
the  proofs  that  the  device  does  not  dis- 
cloee  patentable  invention,  it  is  not  to  foe 
disr^farded  when  it  is  plain.  Wills  v. 
Scranton  Cold  Storage  (Jo.,  ( M.  D. .  Pa. 
1906)  147  Fed.  626,  affirmed  (C.  C.  A. 
9d  Cir.  1907)  163  Fed.  181,  82  C.  G.  A.. 
365. 

Detenniiling  invention  — The  prior  state 
of  the  art  must  be  taken  into  considera- 
tion to  determine  whether  there  is  in- 
vention or  not.  Duer  v.  Corbin  Cabinet 
Lock  Co.,  (1893)  149  U.  S.  216,  13  S.  Ct. 
850,  37  U.  S.  (L.  ed.)  707;  Featherstone 
c.  George  K.  Bidwell  Cycle  Co.,  (S.  D. 
N.  Y.  1892)  53  Fed.  113;  Eastern  Paper- 
Bag  Co.  V.  Standard  Paper-Bag  Co.,  (C. 
C.  Mass.  1887 )  30  Fed.  63. 

Where  the  field  of  invention  has  been 
narrowed  by  many  prior  devices  in  the 
same  art,  a  patent  for  a  new  combina- 
tion must'  be  narrowly  construed,  and 
limited  to  the  precise  structure  shown. 
Kenney  Mfg.  Co.  v.  J.  L.  Mott  Iron 
Works,  (8.  D.  N.  Y.  1905)  137  Fed. 
431. 

That  a  structure  is  within  the  terms 
of  a  patent  does  not  establish  infringe- 
ment, but  the  scope  of  the  patent  must 
be  determined  from  the  state  of  the  prior 
art.  Page  Mach.  Co.  r.  Dow,  (S.  D.  N. 
Y.  1908)    166  Fed.  473. 

Where  the  question  Of  invention  is 
left  to  tiie  jury  in  an  action  for  infringe- 


ment of  a  patent,  no  evidence  tending  to 
show  the  true  state  of  the  art  at  the  date 
of  the  claimed  invention  should  be  ex- 
cluded. Holt  Mfg.  Co.  V.  Best  Mfg.  Co., 
(C.  C.  A.  9th  Cir.  1909)  172  Fed.  409,  97 
C.  C.  A.  107. 

In  view  of  the  state  of  the  art  of 
dyeing  as  disclosed  by  three  patents  re- 
ferred to,  it  was  held  that  applicants  for 
a  patent  for  a  process  of  producing 
printed  anilin-black  designs  on  vegetable 
textile  fabrics  had  done  nothing  more 
than  to  apply  to  two  of  the  patented 
processes  of  printing  the  selection  of  a 
comibination  of  the  ingredients  disclosed 
in  the  other  patent,  and  that  this  did  not 
amount  to  invention.  In  re  Chase,  ( 1908 ) 
31  App.  Gas.   (D.  C.)    164. 

Porta  taken  from  prior  art. —  The  pre- 
sumption of  invention  is  not  overocmie  by 
the  fact  that  an  expert  is  able  to  build  up 
the  patoited  device  bv  selecting  parts 
taken  from  the  prior  art.  Kryptok  Co.  v. 
Stead  Lena  Co.,  (W.  D.  Mo.  1913)  207 
Fed.  86. 

Patent  prima  facie  evidence  of  isTen* 
tion. —  In  a  suit  for  infringement  of  a 
patent  the  fact  that  the  alleged  infring- 
ing device  is  patented  is  prima  facie  evi- 
dence that  it  differs  from  the  patent  al- 
lied to  be  infringed.  Crowe  v.  Oscar 
Barnett  Foundry  Co.,  (D.  C.  N.  J.  1913) 
206  Fed.  164. 

The    recogniti<m    of    a   patent    by   the 

Sublic  affords  evidence  of  invention. 
lUiott  V.  Youngstown  Car  Mfg.  Co.,  (G. 
C.  A.  3d  Cir.  1910)  181  Fed.  346,  104 
G.  C.  A-  175,  reteraing  (W.  D.  Pa.  190^) 
173  Fed.  316. 

Rebutting  preaumption  of  invention. — 
Where  there  is  an  actual  and  admitted 
improvement  in  a  combination  of  old  ele- 
ments, and  its  utility  is  shown  in  a 
marked  degree,  there  should  be  control- 
ling reasons  to  rebut  the  presumption  that 
there  is  a  sufficiency  of  mvention  to  sup- 
port a  patent.  Imperial  Bottle  Clap,  etc., 
Co.  V.  Crown  Cork,  etc.,  Co.,  (C.  C.  A.  4th 
Cir.  1906)  139  Fed.  312,  71  C.  C.  A.  442, 
reveraing  (C.  C.  Md.  1903)  123  Fed.  669. 
The  fact  that  an  expert,  with  a  patent 
before  him,  might  be  able  to  build  up  the 
structure  covered  thereby,  by  selecting  and 
adapting  appliances  theretofore  known, 
does  not  overcome  ihe  presumption  of  in- 
vention arising  from  the  granting  of  the 
patent,  where  neither  the  same  combina- 
tion in  its  entirety  nor  the  same  mode  of 
operation  had  previously  been  described 
or  known.  McMichael,  etc.,  Mfg.  Co.  v. 
Ruth,  (C.  G.  A.  3d  Cir.  1904)  128  Fed. 
706,  63  C.  C.  A.  304,  reveraing  (E.  D.  Pa. 
1903)   123  Fed.  888. 

The  fact  that  an  invention  was  first 
operated  by  another  than  the  patentee 
does  not  rebut  the  presumption  of  inven- 
tion by  him,  arising  from  the  granting 
of  the  patent,  where  both  persons  were 
present   at   the   time   of   such   operation 
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322;  Bemz  v.  Schaefer,  (D.  0.  N.  J.  1913) 
205  Fed.  49. 

In  Safety  Car  Heating,  etc.,  Co.  v.  U.  S. 
Light,  etc.,  Co.,  (W.  D.  N.  Y.  1914)  222 
Fed.  318,  it  waa  held  that  the  vertical 
suspension  of  a  dynamo;  for  a  car  light- 
ing system,  so  as  to  permit  it  to  swing 
more  freely  with  the  movement  of  the 
train,  instead  of  in  an  inclined  position 
which  was  the  common  method  of  suspen- 
sion, did  not  involve  invention. 

A  change  in  the  arrangement  and  con- 
stniction  by  which  defecU  are  corrected, 
advantages  increased  and  disadvantages 
minimized  may  disclose  high  invention. 
Thus  it  has  been  held  that  a  low-speed  im- 
pulse turbine,  which  while  usin^  the  gen- 
eral principle  of  pressure  staging  of  the 
prior  art,  used  it  so  as  to  avoid  clear- 
ances and  axial  thrust,  and  while  extract- 
ing kinetic  power  by  a  nonconverging  noz- 
zle as  was  done  in  a  prior  art,  avoided  the 
creation  of  high  speed,  wasteful  nonuse  of 
potential  power,  combining  the  excellen- 
cies and  avoiding  the  faults  of  its  prede- 
cessor, was  a  patentable  invention.  In- 
ternational Curtis  Marine  Turbine  Co.  v. 
William  Cramp,  etc.,  Ship,  etc.,  Bldg.  Co., 
(C.  C.  A.  3d  Cir.  1914)  211  Fed.  124,  127 
C.  C.  A.  622. 

Mere  change  in  form  or  composition 
of  a  device  or  of  some  of  the  mechanical 
elements  of  a  combination  does  not  in- 
volve such  a  degree  of  invention  as  will 
avoid  infringement,  where  the  principle 
or  mode  of  operation  of  the  patented  im- 
provement or  combination  does  not  in- 
volve such  a  degree  of  invention  as  will 
avoid  infringement,  where  the  principle 
or  mode  of  operation  of  the  patented  im- 
provement or  combination  is  adopted,  un- 
less the  form  or  composition  is  the  dis- 
tinguishing characteristic  of  the  inven- 
tion. Zittlosen  Mfg.  Co.  f.  Boss,  (C.  C. 
A.  8th  Cir.  1914)  219  Fed.  887,  135  C. 
C.  A.  5.51. 

A  patent  for  a  metal  piling  made  in  in- 
terlocking sections  cannot  be  sustained 
alone  because  the  form  of  the  sections 
and  interlocking  parts  is  such  that  they 
can  be  rolled  from  steel,  whereas  those  of 
the  prior  art,  while  similar  in  principle  of 
operation,  could  not  be  so  made,  where  the 
patent  does  not  claim  such  advantage  nor 
mention  the  material  or  method  of  mak- 
ing and  the  device  has  never  been  manu- 
factured or  entered  into  commercial  use. 
Harder  f.  U.  S.  Steel  Piling  Co..  (N.  D. 
111.   1906)    149  Fed.  434. 

Making  one  of  two  coacting  parts  sta- 
tionary and  the  other  movable,  where  be- 
fore the  first  had  been  movable  and  the 
second  stationary,  does  not  amount  to  in- 
vention. Duner  Co.  t\  Grand  Rapids  R. 
Co.,  (C.  C.  A.  6th  Cir.  1909)  171  Fed. 
863,  96  C.  C.  A.  631. 

Sufficient  invention  by  change  of  fonn. 
—  But  where  such  changes  in  form  in- 
troduce and  use  other  mechanical  princi; 
pies  or  other  natural  powers  or  a  new  mode 


of  operation,  and  a  new  and  useful  result 
is  obtained,  it  is  sufficient  invention  for 
a  patent.  Winans  t*.  Denmead,  (1853)  16 
How.  330,  14  U.  S.  (L.  ed.)  717;  DaVis  v. 
Palmer,  (1827).  2  Brock.  298,  7  Fed.  Caa. 
No.  3,645;  Aiken  v.  Dolan,  (1867)  3  Fish. 
Pat.  Cas.  197,  1  Fed.  Cas.  No.  110;  Evans 
f?.  Eaton,  (1818)  3  Wash.  443,  1  Robb  Pat. 
Cas,  193,  8  Fed.  Cas.  No.  4,560;  Hancock 
Inspirator  Co.  v,  Jenks,  ( E.  D.  Mich. 
1884)   21   Fed.  911.    • 

Changing  form  with  new  result. — A 
change  in  form  which  successfully  results 
in  something  not  before  accomplished  in 
a  similar  way  in  the  art  to  which  it  is 
applied  or  in  any  other  is  patentable. 
Isaacs  V.  Abrams,  (1878)  3  B.  &  A.  Pat 
Cas.  616,  13  Fed.  Cas.  No.  7,095;  Rose  t?. 
Hirsh,  (C.  C.  A.  3d  Cir.  1896)  77  Fed. 
469,  39  U.  S.  App.  369,  23  C.  C.  A.  246. 

The  Brill  patent,  No.  627,898,  for  a 
pivotal  truck  for  eleotric  street  cars,  the 
essential  purpose  of  the  invention  being 
to  provide  an  improved  flexible  spring  con- 
nection between  the  truck  frame  and  the 
car  bolster,  designed  to  relieve  the  car 
body  from  shock  or  jar,  covers  a  true  com- 
bination, in  which  the  several  elements, 
though  old,  separately  considered,  co-oper^ 
ate  to  produce  a  new  and  useful  result, 
and  discloses  patentable  invention.  Brill 
f.  North  Jersey  St.  R.  Co.,  (C.  C.  N.  J. 
1903)    124  Fed.  778. 

Where  form  is  the  substance  of  the  in- 
vention, change  of  form  may  be  patent- 
able, as  such  change  involves  invention. 
Dennis  v.  Eddy,  (1871)  4  Fish.  Pat.  Cas. 
423,  7  Fed.  Cas.  No.  3,794;  New  York 
Bung,  etc.,  Co.  t\  Hoffman,  (S.  D.  N.  Y. 
1881)  9  Fed.  199;  Parham  v.  American 
Buttonhole,  etc.,  Co.,  (IS'^l)  4  Fish.  Pat. 
Cas.  468,  18  Fed.  Cas.  No.  10,713;  Palmer 
f.  .Johnston,  (N.  D.  N.  Y.  1888)  34  Fed. 
336. 

In  Winans  f.  Denmeftd,  ( 1863 )  15  How. 
330,  14  U.  S.  (L.  ed.)  717,  it  was  said  by. 
Mr.  Justice  Curtis  that  "patentable  im- 
provements in  machinery  are  almost  al- 
ways made  by  changing  some  one  or  more 
forms  of  one  or  more  parts,  and  thereby 
introducing  some  mechanical  principle  or 
mode  of  action  not  previously  existing  in 
the  machine,  and  so  securing  a  new  or 
improved  result." 

Changes  in  degree,  proportion,  or  sym- 
metry in  a  machine,  where  it  does  the 
same  thing  in  the  same  way  and  by  sub- 
stantially the  same  means,  although  it 
may  produce  better  results,  do  not  amount 
to  patentable  invention.  Torrey  r.  Han- 
cock, (C.C.  A.  8th  Cir.  1910)  184  Fed. 
61,  107  C.  C.  A.  79,  reversing  (C.  C.  Kan. 
1900)    170  Fed.  600. 

Change  in  arrangement. — ^A  change  in 
the  location  and  arrangement  of  parts  ob- 
taining no  function  or  result  otner  than 
that  produced  by  the  old  arrangement  is 
not  invention.  Ide  v.  Ball  Engine  Co., 
(1893)  149  U.  S.  550,  13  S.  Ct.  941,  37 
U.  S.  (L.  ed.)  843;  Burt  r.  Evory,  (1890) 
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133  U.  S.  349,  10  S.  Ct.  394,  33  U.  S.  (.L, 
ed.)  647;  Hartshorn  r.  Saginaw  Barrel 
Co.,  (1887)  119  U.  S.  664,  7  S.  Ct. 
421,  30  U.  S.  (L.  ed.)  539;  Atlantic 
Work8  V.  Bradv,  (1882)  107  U.  S.  192,  2 
S.  Ct.  225,  27  V.  S.  (L.  ed.)  438;  Swain 
Turbine,  etc.,  Mfg.  Co.  €,  Ladd,  (1880) 
102  U.  S.  408,  26  U.  S.  (L.  ed.)  184;  Sey- 
mour t?.  Osborne,  (1869)  3  Fish.  Pat.  Cas. 
555,  21  Fed.  Cas.  No.  12,688;  Dederick  v. 
Whitman  Agricultural  Co.,  (E.  D.  Mo. 
1886)  26  Fed.  763;  Dane  r.  Illinois  Mfg. 
Co.,  (1872)  6  Fish.  Pat.  Cas.  124,  6  Fed. 
Cas.  No.  3,558;  Needham  i\  Washburn, 
(1874)  1  B.  &  A.  Pat.  Cas.  537,  17  Fed. 
Caa.  No.  10.082;  TifTt  c.  Sharp,  (1880)  18 
Blfttchf.  (U.  S.)  138  (S.  D.  N.  Y.  1880) 
10  Fed.  673;  Belt  r.  Crittenden,  (1880) 
5  B.  &  A.  Pat.  Cas.  131 ;  Munson  v.  New 
York,  (1888)  124  U.  S.  601,  8  S.  a.  622, 
31  U.  S.  (L.  ed.)  586;  Stephenson  r. 
Brooklyn  Cross-Town  R.  Co.,  ( E.  D.  N.  Y. 
1881)  14  Fed.  457;  Adams  t?.  Bellaire 
Stamping  Co.,  (S.  D.  Ohio  1886)  28  Fed. 
380;  Thomas  Roberts  Stevenson  Co.  v. 
McFassell,  (E.  D.  Pa.  1898)  88  Fed.  278; 
Reed  r.  Pomeroy,  (C.  C.  Mass.  1895)  71 
Fed.  299;  Stutz  v.  Robson,  (W.  D.  Pa. 
1893)  54  Fed.  606;  Abbott  Mach.  Co.  t?. 
Bonn,  (N.  D.  111.  1892)  51  Fed.  223; 
Mann's  Boudoir  Car  Co.  v.  Monarch  Par- 
lor Sleeping  Car  Co.,  (S.  D.  N.  Y.  1888) 
34  Fed.  130;  Hancock  Inspirator  Co.  v. 
Lally  (N.  D.  111.  1886)  27  Fed.  88;  Phipps 
V.  Yost,  (S.  D.  N.  Y.  1886)  26  Fed.  447; 
Hark  Pomace-Holder  Co.  v.  Ferguson,  (N. 
D.  N.  Y.  1883)  17  Fed.  79;  Blanchard's 
Gun-Stock  Turning  Factory  v.  Warner, 
(1848)  1  Blatchf.  258,  3  Fed.  Cas.  No. 
1,521. 

Such  alteration  or  modification  is  not 
aided  by  the  fact  that  one  of  the  parts 
thus  transposed  performs  a  double  func- 
tion, if  the  same  device  has  been  used 
before  to  perform  the  same  functions 
separately.  Adams  i\  Bellaire  Stamping 
Co.,  (S.  b.  Ohio  1886)  2«  Fed.  360. 

A  patent  for  an  improvement  in  a  ma- 
chine which  is  a  combination  of  mechan- 
ical elements  adapted  to  the  production  of 
a  mechanical  result  cannot  be  sustained 
on  the  ground  alone  that  because  of  the 
changes  made  in  the  arrangement  of  the 
parts  the  machine  may  be  more  cheaply 
made.  Greist  Mfg.  Co.  v.  Parsons,  (C.  C. 
A.  7th  Cir.  1903)  125  Fed.  116,  60  C.  0. 
A.  34. 

A  change  in  the  a/rrangement  and  con- 
struction is  not  substantial  unless  there 
is  embodied  in  it  over  and  beyond  the 
skill  of  the  mechanic  that  inventive  ele- 
ment of  the  mind  which  is  to  be  found  in 
every  machine  or  improvement  that  is  the 
proper  subject  of  a  patent.  Tatham  v, 
Le  Roy,  (1852)  2  Blatchf.  474,  23  Fed. 
Cas.  No.  13,760. 

Rearrangement  of  parts. —  Where  a 
change  in  the  relatime  location  of  the 
various    elements    of    an    apparatus    is 


nothing  more  than  would  suggest  itself  ^ 
to  a  skilled  mechanic  having  in  view  the 
conditions  and  conveniences  of  the  differ- 
ent places  in  which  the  construction  and 
use  of  the  apparatus  may  be  desired,  an 
application  for  a  patent  will  be  rejected. 
In  re  Garrett,  (1906)  27  App.  Cas.  (D. 
C.)   19. 

Change  in  proportions  of  constituents 
of  alloy. —  A  mere  difference  in  the  -pro- 
portions of  the  constituents  of  an  alloy, 
however  useful  the  result  may  be,  does 
not  entitle  the  originator  to  the  monop- 
oly of  a  patent,  where  such  result  was 
reached  gradually  by  continued  experi- 
mentation by  the  patentees  and  by  others, 
all  leading  towara  the  same  proportions, 
and  the  final  product  differs  from  those 
of  the  prior  art  onhr  in  degree.  Brady 
Brass  Co  i?.  Ajax  Metal  Co.,  (0.  C.  A. 
3d  Cir.  1908)  160  Fed.  84,  87  0.  C.  A. 
240,  reversing  (C.  C  N.  J.  1907)  165  Fed. 
409. 

Change  in  operatiTe  sequence. —  The 
change  in  the  sequence  of  operations  pre- 
viously known  does  not  constitute  inven- 
tion. Union  Paper-Bag  Mach.  Co.  f>, 
Waterbury,  (C.  C.  A.  2d  Cir.  1895)  70 
Fed.  240,  35  U.  S.  App.  628,  17  C.  C.  A. 
84. 

Change  in  location  requiring  invention* 
— A  change  in  the  location  or  arrange- 
ment of  parts  requiring  new  devices  or 
inventive  skill  to  enable  the  operation  of 
such  parts  in  their  new  position,  and  ac- 
complishing a  new  and  useful  result,  may 
involve  invention.  MoflStt  T.  Cavanagh, 
(S.  D.  N.  Y.  1883)  17  Fed.  336,  citing 
Marsh  v.  Dodge,  etc.,  Mfg.  Co.,  ( 1873 )  6 
Fish.  Pat.  Cas.  562,  16  Fed.  Cas.  No. 
9,115;  Singer  Mfg.  Co.  i?.  Henry  Stewart 
Mfg.  Co.,  (S.  D.  N.  Y.  1881)  8  Fed.  920. 

Nonessential  changes. —  Infringement  is 
not  avoided  by  changes  in  a  patented  mar 
chine  which  are  nonessential,  as  by  chang- 
ing the  positions  of  parts,  or  transferring 
a  function  from  one  part  to  another,  with- 
out affecting  the  principle  or  mode  of 
operation.  Walker  f.  Giles,  (N.  D.  N.  Y. 
1913)  207  Fed.  826. 

Adjustability  of  parts. —  Mere  adjusta- 
bility of  parts  of  a  mechanism  or  combi- 
nation is  not  sufiicient  ground  for  the  is- 
suance of  a  patent.  Willcox,  etc.,  Sew- 
ing-Mach.  Co.  r.  Industrial  Mfg.  Co.,  (C. 
C.  N.  Y.  1901)   110  Fed.  210. 

Old  result  in  better  way. — An  arrange- 
ment of  mechanical  operations  that  pro- 
duces an  old  result  in  an  easier  and  better 
manner  is  generally  patentable.  Cochrane 
V.  Deener,  (1877)  '94  U.  S.  780,  24  U.  S. 
(L.  ed.)  139;  Telephone  Cases,  (1S88) 
126  U.  S.  1,  8  S.  Ct.  778,  31  U.  S.  (L.  ed.) 
863;  Hake  r.  Brown,  (1889)  47  Pat.  Off, 
Gaz.  1071. 

Old  idea  carried  forward. —  The  carrying 
forward  of  an  old  idea  or  the  extension  of 
its  application,  although  better  results 
may  ensue,  is  not  invention.     Market  St. 
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Cable  R.  Co.  v.  Rowley,  (1895)  165  U.  S. 
621,  15  S.  Ct.  224,  39  U.  S.  (L.  ed.)  284; 
Wright  t?.  Yuengling,  (1894)  156  U.  S.  47, 
15  S.  Ct.  1,  39  U.  8.  (L.  ed.)  64;  fielding 
Mfg.  Co.  V.  Challenge  Com  Planter  Co., 
(1894)  152  U.  S.  100,  14  S.  Ct.  492,  38 
U.  S.  (L,  ed.)  370;  Grant  r.  Walter, 
(1893)  148  U.  S.  547,  13  S.  Ct.  699,  37 
U.  S.  (L.  ed.)  552;  Consolidated  Roller 
Mill- Co.  r.  Walker,  (1891)  138  U.  S.  124, 
11  S.  Ct.  292,  34  U.  S.  (L.  ed.)  920; 
Busell  Trimmer  Co.  v.  Stevens,  (1890)  137 
U.  S.  423,  U  S.  Ct.  150,  34  U.  S.  (L.  ed.) 
719;  Dunbar  v.  Myers,  (1876)  94  U.  S. 
187,  24  U.  S.  (L.  ed.)  34;  Roberts  t?. 
Rver,  (1875)  91  U.  S.  150,  23  U.  S.  (L, 
ed.)  267;  8mith  v.  Nichols,  (1875)  21 
Wall.  112,  22  U.  S.  (L.  ea.)  566;  Dodge 
Mfg.  Co.  V.  Ohio  Valley  Pulley  Works,  (C. 
C.  Ky.  1899)  101  Fed.  584;  Talbot  r. 
Fear,  (C.  C.  A.  7th  Cir.  1898)  89  Fed. 
197,  60  U.  S.  App.  309,  32  C.  C.  A.  186; 
Soehner  t?.  Favorite  Stove,  etc.,  Co.,  (C.  C. 
A.  6th  Cir.  1897)  84  Fed.  182,  54  U.  S. 
App.  389,  28  C.  C.  A.  317;  Gibbon  v. 
Loewer  Sole-Rounder  Co.,  (C.  C.  A.  3d 
Cir.  1897)  79  Fed.  325,  39  U.  S.  App. 
554,  24  C.  C.  A.  612;  Ferris  v.  Batchelfer, 
(S.  D.  N.  Y.  1895)  70  Fed.  714;  Sawyer 
V.  Miller,  (S.  D.  Ga,  1882)  12  Fed.  725; 
Guidet  r.  Brooklyn,  (1882)  105  U.  S.  550, 
26  U.  S.  (L.  ed.)  1106. 

rhe  mere  carrying  forward  or  extended 
application  of  an  old  idea  or  thought  is 
not  invention,  even  though  it  results  in 
improvement  in  degree.  Voightmann  t*. 
Weis,  etc..  Cornice  Co.,  (W.  D.  Mo,  1904) 
133  Fed.  298;  Sloan  Filter  Co.  v.  Port- 
land Gold  Min.  Co.,  (C.  C.  A.  8th  Cir. 
1906)  139  Fed.  23,  71  C.  C.  A.  460;  Yost 
Electric  Mfg.  Co.  v.  Perkins  Electric 
Switch  Mfg.  Co.,  (C.  C.  A.  6th  Cir.  1910) 
179  Fed.  511,  103  C.  C.  A.  116;  Neu- 
reuther  i?.  Mineral  Point  Zinc  Co..  (C.  C. 
A.  7th  Cir.  1910)  179  Fed.  850,  103  C.  C 
A.  336;  In  re  Klemm,  (1903)  21  App. 
Cas.  (D.  C.)  186;  In  re  Faber,  (1908)  31 
App.  Cas.  (D.  C.)  531. 

Improvement  in  degree. —  The  mere  car- 
rying forward  of  an  original  conception, 
resulting  in  an  improvement  in  degree 
simply,  is  not  invention.  Burt  c.  Evory, 
(1890)  133  U.  S.  349,  10  S.  Ct.  394,  33 
U.  S.  (L.  ed.)  647;  Consolidated  Roller- 
Mill  Co.  c.  Walker,  (E.  D.  Pa.  1890)  43 
Fed.  575;  Front  Rank  Steel  Furnace  Co. 
V.  Wrought  Iron  Range  Co..  (E.  D.  Mo. 
1894)  63  Fed.  995;  Young  v.  Burley,  (C. 
C.  A.  6th  Cir.  1912)  200  Fed.  258,  11*8 
C.  C.  A.  368. 

Where  the  advance  toward  perfection  in 
an  art  consists  of  many  mtermediate 
steps,  and  several  inventors  form  different 
combinations  or  improvements  which  score 
decided  advances  in  the  art  and  accom- 
plish the  desired  result  with  varying  de- 
grees of  success,  each  is  entitled  to  his 
own  combination  so  long  as  it  differs  from 
those  of  its  competitors  and  does  not  in- 
clude theirs.    Ide  r.  Trorlicht,  etc.,  Carpet 


Co.,    (C.   C.  A.  8th  Cir.   1902)    115  Fed. 
137,  53  C.  C.  A.  341. 

Cheaper  device. — Although  a  new  device 
may  be  cheaper  and  better  or  its  material 
may  be  more  adapted  to  its  purpose,  in- 
vention will  not  be  inferred  from  such 
facts.  Potts  V.  Creager,  (1895)  155  U.  S. 
697,  15  S.  Ct.  194,  39  U.  S.  (L.  ed.)  275; 
Hicks  f.  Kelsey,  (1874)  18  WalL  670,  21 
U.  S.  (L.  ed.)  852;  Hotchkiss  v.  Green- 
wood, (1850)  11  How.  248,  13  U.  S.  (L. 
ed.)  683;  Brown  v.  District  of  Columbia, 
(1888)  127  U,  S.  679,  8  S.  Ct.  1314,  32 
U.  S.  (L.  ed.)  262;  Smith  v,  Elliott, 
(1872)  6  Fish.  Pat.  Cas.  315,  22  Fed.  Cas. 
No.  13,041;  Fischer  t*.  Automobile  Supply 
Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1913)  209  Fed. 
225,  126  C.  C.  A.  319;  Plastic  Fireproof 
Constr.  Co.  r.  San  Francisco,  (N.  D.  Cal. 
1899)  97  Fed.  620;  Lyons  r.  Bishop,  (S. 
D.  X.  Y.  1899)  95  Fed.  154;  Strom  Mfg. 
Co.  r.  Weir  Frog  Co.,  (C.  C.  A.  6th  Cir. 
1897)  83  Fed.  170,  54  U.  S.  App.  330,  27 
C.  C.  A.  502;  Florsheim  t;.  Schilling, 
(N.  D.  111.  1886)  26  Fed.  256;  In  re 
Cheneau,  (1895)  5  App.  Cas.  (D.  C.) 
197. 

A  patent  for  an  improvement  in  a  ma- 
chine which  is  a  combination  of  mechani- 
cal elements  adapted  to  the  production  of 
a  mechanical  result  cannot  be  sustained 
on  the  ground  alone  that  because  of  the 
changes  made  in  the  arrangement  of  the 
parts  the  machine  may  be  more  cheaply 
made.  Greist  Mfg.  Co.  v.  Parsons,  (C.  C. 
A.  7th  Cir.  1903)  125  Fed.  116,  60  C.  C. 
A.  34. 

Substitution  of  mAterlAl. — ^A  mere  sub- 
stitution of  one  material  for  another  does 
not  constitute  invention  where  there  is  no 
change  otherwise.  Underwood  v,  Gerber, 
(1893)  149  U.  S.  224,  13  S.  Ct,  854,  37 
U.  S.  (L.  ed.)  710;  Potts  v,  Creager, 
(1895)  155  U.  S.  597,  15  S.  Ct.  194,  39 
J\  S.  (L.  ed.)  275;  Ryan  v.  Hard,  (1892) 
145  U.  S.  241,  12  S.  Ct.  919,  36  U.  S.  (L. 
ed.)  691;  Hoff  v.  Iron  Clad  Mfg.  Co., 
(1891)  139  U.  S.  326,  11  S.  Ct.  580,  36 
U.  S.  (L.  ed.)  179;  Florsheim  v.  Schilling, 
(1890)  137  U.  S.  64,  11  S.  Ct.  20,  34 
U.  S.  (L.  ed.)  574,  (N.  D.  111.  1886)  26 
Fed.  256 ;  Shenfield  v,  Nashawannuck  Mfg. 
Co.,  (1890)  137  U.  S.  56,  11  S.  Ct.  6,  34 
U.  S,  (L.  ed.)  673;  Brown  u.  District  of 
Columbia,  (18S9)  130  U.  S.  87,  9  S.  Ct. 
437,  32  U.  S,  (L.  ed.)  863;  Gardner  t. 
Herz,  (1886)  118  U.  S.  180,  6  8.  Ct.  1027, 
30  U.  S.  (L.  ed.)  158;  Pickering  v,  Mc- 
Cullough,  (1881)  104  U.  S.  310,  26  U.  S. 
(L.  ed.)  749;  Terhune  v.  Phillips,  (1879) 
99  U.  S.  692,  26  U.  S.  (L,  ed.)  293;  Dun- 
bar V.  Myers,  (1876)  94  U.  S.  187,  24 
U.  S.  (L.  ed.)  34;  Reckendorfer  v,  Faber, 
(1876)  92  U.  S.  347,  23  U.  8.  (L.  ed.) 
719;  Carter  v.  Messinger,  (1873)  11 
Blatchf.  34,  6  Fed.  Cas.  No.  2,478;  Hotch- 
kiss V,  Greenwood,  (1850)  11  How.  248,  13 
U.  S.  (L.  ed.)  683,  (1848)  4  McLean  456, 
12  Fed.  Cas.  No.  6,718;  Putnam  f. 
Weatherbee,  '(1875)   Holmes  497,  20  Fed. 
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Gas.  No.  11,485;  Howe  v.  Abbott,  (1842) 
2  Story  190,  12  Fed.  Cas.  No.  6,766; 
Hicks  r.  Kelsey  (1874)  1^  WaU.  670,  21 
U.  S.  (L.  ed.)  852;  Dodge  v.  Ohio  VaUey 
Pulley  Works,  (C.  C.  Ky.  1809)  101  Fed. 
681;  Plastic  Fireproof  Constr.  Co.  r.  San 
Francisco,  (N.  D.  Cal.  1899)  97  Fed.  620; 
Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  (C.  C. 
A.  6th  Cir.  1897)  83  Fed.  170,  54  U.  8. 
App.  330,  27  C.  C.  A.  502,  (S.  D.  Ohio 
1896)  75  Fed.  279;  National  Folding  Box, 
etc.,  Co.  r.  Stecher  Lithographic  Co.,  (C. 
C.  A.  2d  Cir.  1897)  81  Fed.  395,  61  U.  S. 
Ai^.  395,  26  C.  C.  A.  448;  Vulcanized 
Fiber  Co.  v.  Taylor,  (C.  C.  Del.  1891)  49 
Fed.  744;  Kilboume  v.  W.  Bingham  Co., 
(N.  D.  Ohio  1891)  47  Fed.  67,  (C.  C.  A. 
6th  Cir.  1892)  50  Fed.  697,  6  U.  S.  App. 
65,  1  C.  C.  A.  617;  American  Split-Feather 
Duster  Co.  t?.  Levy,  (E.  D.  Pa.  1890)  43 
Fed.  381;  Brigham  v.  Coffin,  (C.  C.  Mass. 
1889)  37  Fed.  688;  National  Sheet-Metal 
Roofing  Co.  t?.  Garwood,  (C.  C.  N.  J.  1888) 
36  Fed.  658;  Poet  r,  T.  C.  Rich&rds  Hard- 
w&re  Co.,  (C.  C.  Conn.  1886)  26  Fed.  618; 
In  re  Maynard,  (1857)  MacA.  Pat.  Cas. 
536,  16  Fed.  Cas.  No.  9,352;  Mahn  v.  Har- 
wood,  (1878)  3  B.  &  A.  Pat.  Cas.  515,  16 
Fed.  Cas.  No.  8,966;  Holbrook  v.  Small, 
(187^)  2  B.  &  A.  Pat.  Cas.  396,  12  Fed. 
C^.  No.  6,595;  Putnam  v.  Yerrington, 
(1876)  2  B.  &  A.  Pat.  Cas.  237,  20  Fed. 
Cas.  No.  11,486;  Sandusky  Seat  Co.  i;. 
Comstock,  13  Brodix  (U.  S.)  222;  Hynd- 
man  r.  Roots,  (1878)  97  U.  S.  224,  24 
U.  S.  (L.  ed.)  975;  Phillips  f.  Detroit, 
(1884)  111  U.  S.  604,  4  S.  Ct.  580,  28 
U.  S.   (L.  ed.)   532. 

To  the  same  effect  see  Milwaukee  Bronse 
Casting  Co.  v.  Avery,  (C.  C.  A.  7th  Cir. 
1913)  209  Fed.  616,  126  C.  C.  A.  572,  and 
Colombia  Metal  Box  Co.  v.  Halper,  (C.  C. 
A.  2d  Cir.  1915)  220  Fed.  912,  136  C.  C. 
A.  478,  wherein  the  court  held  that  the 
substitution  of  one  well-known  material 
for  another  does  not  necessarily  amount 
to  patentable  invention,  instancing  illus- 
tration for  and  agaipst  the  patentabil- 
ity of  substituted  material,  as  follows: 
*'  Whether  the  substitution  of  one  material 
for  another  amounts  to  patentable  inven^ 
tion  depends  upon  circumstances,  and  the 
nUe  governing  the  subject  was  well  stated 
by  Judge  Coxe  in  Union  Hardware  Co.  v. 
Eielchow,  (S.  D.  N.  Y.]  112  Fed.  1006 
(1901).  It  was  there  said:  'Where  the 
inventor  has  discovered  new  and  unknown 
l^operties  residing  in  a  given  material,  or 
that  a  long  sought  for  result,  which  has 
baffled  an  army  of  skilled  artisans,  can 
be  achieved  by  the  change,  in  such  cases 
the  substitution  of  one  material  for  an- 
other may  reach  the  plane  of  invention. 
But  substitution  alone,  unaccompanied  by 
any  actual  advance  in  the  art  of  genuine 
benefit  to  the  public,  has  uniformly  been 
held  insufficient  to  support  a  patent.'  In 
tile  above  case,  by  the  use  of  cheaper, 
li|^ter,  and  stronger  metal,  a  skate  was 
nttde  cheaper,  lighter,  and  stronger;  but 


the  skate  operated  after  the  change  pre- 
cisely as  it  did  before,  and  the  substitu- 
tion of  material  was  held  not  to  amount 
to  patentable  invention.  In  George  Frost 
Co.  €7.  Cohn,  [S.  D.  N.  Y.-  1901]  112  Fed 
1009,  decided  at  the  same  time  as  the  Sel- 
chow  Case,  a  rubber  button  was  substi* 
tuted  for  a  metal  button  in  a  hose  sup* 
porter.  The  effect  of  the  substitution  was 
to  transform  a  destructive  and  inoperative 
device  into  a  highly  successful  one.  This 
was  held  to  amount  to  patentable  inven- 
tion, and  on  appeal  the  decision  below  was 
affirmed  by  this  court,  which  said :  •'  When 
the  substitution  has  acccmiplished  a  result 
which  iJiose  skilled  in  the  art  had  long 
and  vainly  sought  to  effect,  the  evidence 
that  it  involveid  something  beyond  the 
skill  of  the  calling  is  so  persuasive  that 
it  generally  resolves  the  inquiry  in  favor 
of  patentable  novelty.' ''  But  further,  the 
court  declared  it  to  be  undoubtedly  the 
law,  that  when  a  new  method  of  manufac- 
ture is  involved  in  the  use  of  the  new 
material,  Invention  would  be  held  to  exist 
if  the  new  method  of  manufacture  involved ' 
in  the  use  of  the  new  material  would  not 
occur  to  the  ordinary  meehanic.  Like- 
wise, in  Work  f.  F.  T.  Parker  Co.,  ( E.  D. 
Pa.  1915)  221  Fed.  644,  the  court  said: 
*'  Tliere  is  the  highest  authority  for  the 
proposition  that  there  is  no  rule  of  law 
that  the  substitution  of  one  material  for 
another  is  not  patentable.  It  is  a  horn- 
book principle  toat  there  is  no  invention 
in  substituting  better  material  for  that 
formerly  in  use.  The  test  has  been  steted 
to  be  whether  the  change  of  material  re- 
suite  in  a  new  function.  Patent  claims 
have  also  been  upheld  when  supported  by 
a  gain  in  efficiency  or  cost  of  manufacture. 
To  allow  a  monopoly  of  a  quality  in  mat- 
ter because  of  ite  discovery  would  have 
far-reaching  consequences  of  tr«nendoua 
importance." 

The  mere  substitution  for  one  material 
of  another  known  to  possess  the  same 
qualities,  though  not  m  the  same  de- 
gree, is  not  patentable,  even  though  better 
results  are  secured;  and  this  is  the  case, 
although  what  preceded  reste  alone  in 
public  knowledge,  and  not  upon  pa.tent. 
Sloan  Filter  Co.  V.  Portland  Gold  Min. 
Co.,  (C.  C.  A.  8th  Cir.  1906)  139  Fed.  23, 
71  O.  C.  A.  460;  Amerioan  Acetvlene 
Burner  Co,  v,  Kirchberger,  (C.  C.  A.  2d 
Cir.  1905)  142  Fed.  745,  74  C.  C.  A.  77, 
afflrming  (S.  D.  N.  Y.  1904)  131  Fed, 
94,  judgment  afflrmed  on  reheoHng  (C.  C^ 
A.  2d  Cir.  1906)  147  Fed.  253,  77  C.  C. 
A.  392;  Cover  v.  American  Thermo-Ware 
Co.,   (N.  D.  111.  1911)    188  Fed.  670. 

The  use  of  one  material  instead  of 
another  in  ccmstructing  a  known  machine 
is,  in  most  cases,  so  obviously  a  matter  of 
mere  mechanical  judgment,  and  not  of  in- 
vention, that  it  cannot  be  called  an  inven- 
tion, unless  some  new  and  useful  result, 
an  increase  of  efficiency,  or  a  decided 
saving   in  the   operation,   is   clearly   at- 
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tained.  Protector  Last  Re-enforcing  Co. 
f.  Pell,  (D.  C.  N.  J.  1913)  204  Fed.  453. 
See  also  American  Thermos  Bottle  Co.  t?. 
American  Ever-Ready  Co.,  (S.  D.  N.  Y. 
1910)  202  Fed.  .60>8;  Archer  r.  Imperial 
Mach.  Co.,  (C.  C.  A.  2d  Cir.  1913)  207 
Fed.  81,  124  C.  C.  A.  638;  Ambursen 
Hydraulic  Constr.  Co.  r.  Hydraulic  Prop- 
erties Co.,  (S.  D.  N.  Y.  1913)  208  Fed.  27. 

It  is  not  invention  to  substitute  rub- 
ber for  an  unyielding  material  in  tlie  con- 
struction of  interlocking  tiles  for  floors, 
walls,  or  the  decks  of  ships,  to  enable  the 
covering  to  respond  to  strains  more 
quickly,  readily,  and  safely;  such  result 
being  due  solely  to  the  elasticity  and 
resiliency  of  the  material,  which  is  a  well- 
known  quality  of  rubber.  New  York 
Belting,  etc.,  Co.  v.  Sierer,  (S.  D.  N.  Y. 
1907)    149  Fed.  756. 

However,  where  the  substituted  material 
produces  a  new  and  useful  result  or 
increases  the  efficiencv  or  saves  in  the 
operation  of  the  machme,  and  where  this 
superiority  is  not  a  difference  in  degree 
1>ut  in  kind,  invention  is  involved.  Smith 
t\  Goodyear  Dental  Vulcanite  Co.,  (1877) 
93  U.  S.  486,  23  U.  S.  (L.  ed.)  952;  Dal- 
ton  V.  Nelson,  (1876)  13  Blatchf.  357,  6 
Fed.  Cas.  No.  3,540;  Goodyear  Dental  Vul- 
canite Co.  f.  Willis,  (1874)  1  Flipp.  388, 
10  Fed.  Cas.  No.  6,603;  Putnam  c. 
Weatherbee,  (1875)  2  B.  A  A.  Pat.  Cas. 
78,  20  Fed.  Cas.  No.  11,485;  Putnam  f. 
Yerrington,  (1876)  2  B.  &  A.  Pat.  Cas. 
237,  20  Fed.  Cas.  No.  11,486;  U.  S.  Stamp- 
ing Co.  r.  King,  (S.  D.  N.  Y.  1879)  7  Fed. 
860;  Fairbanks  Wood  Rim  Co.  v.  Moore, 
(N.  D.  N.  Y.  1897)  78  Fed.  490;  Perkins 
f?.  Interior  Lumber  Co.,  (N.  D.  III.  1892) 
51  Fed.  286. 

And  if  the  change  of  material  produces 
a  difference  in  the  results  amounting  to 
the  difference  between  a  partial  and  a  com- 
plete success  it  is  a  patentable  invention. 
King  t>.  Anderson,  (8.  D.  N.  Y.  1898)  90 
Fed.  500. 

Likewise  where  new  properties  in  a 
manufactured  article  are  produced  by  a 
substitution  of  material,  invention  may  be 
involved.  Potts  t\  Creager.  (1895)  155 
U.  S.  597,  15  S.  Ct.  194,  39  U.  S.  (L.  ed.) 
275;  Goodyear  Dental  Vulcanite  Co.  v. 
Davis,  (1880)  102  U.  S.  222,  26  U.  S.  (L. 
ed.)  149;  Smith  v.  Goodyear  Dental  Vul- 
canite Co.,  (1877)  93  U.  S.  486,  23  U.  S. 
(L.  ed.)  952;  Goodyear  Dental  Vulcanite 
Co.  t?.  Root,  (1874)  1  B.  &  A.  Pat.  Cas. 
.  384,  10  Fed.  Cas.  No.  5,597;  Spill  v.  Cel- 
luloid Mfg.  Co..  (S.  D.  N.  Y.  1884)  21 
Fed.  631;  Shuter  r.  Davis,  (S.  D.  N.  Y. 
1883)    16  Fed.  564. 

While  the  substitution  of  one  material 
for  another  is  not  as  a  rule  patentable, 
there  may  be  invention  in  substituting  a 
different  metal  in  one  member  of  a  device 
where  both  were  previously  made  of  the 
same,  when  by  the  union  of  the  two 
metals  certain  hitherto  imperfectly  at- 
tained results  are  accomplished.     Western 


Tube  Co.   r.  Rainear,    (E.   D.  Pa.    1907) 
156  Fed.  49. 

The  Hogan  patent,  No.  752,903,  for  a 
dredge  for  salt  or  pepper,  having  a  cellu- 
loid cap,  was  not  anticipated  and  dis- 
closes invention,  as  applied  to  a  dredge 
for  salt,  although  the  only  new  feature 
of  the  device  is  the  substitution  of  cellu- 
loid for  other  materials  previously  used 
in  making  the  cap;  it  bemg  shown  that 
celluloid  possesses  a  property  which  pre- 
vents the  salt  from  absorbing  mois&ire 
and  becoming  caked.  Hogan  i7.  Westmore- 
land Specialty  Co.,  (E.  D.  Pa.  1908)  163 
Fed.  289. 

And  the  mere  simplification  of  a  me- 
chanical device,  when  of  a  substantial 
character,  by  the  elimination  of  parts 
which  have  long  he&a.  in  use,  and  are  ex* 
pensive  and  burdensome  in  character,  may 
amount  to  invention.  Dececo  Co.  v. 
George  E.  Gilchrist  Co.,  (C.  C.  A.  let 
Cir.  1903)    125  Fed.  293,  60  C.  C.  A.  207. 

Use  of  known  substance  in  known  form. 
—  Where  a  well-known  substance  is  used 
in  a  well-known  form,  although  it  had  not 
been  so  previously  used,  invention  is  not 
involved.  Tarr  v.  Webb,  (1872)  5  Fish. 
Pat.  Cas.  593,  23  Fed.  Cas.  No.  13,757. 

Analogous  use  of  materiaL — Whether  a 
patent  for  a  cement  lining  for  wood  pulp 
digesters,  which  are  closed  iron  recep- 
tacles, to  protect  the  metal  shell  from  in- 
jury from  gases  and  acids  used  in  the 
process,  is  void  for  lack  of  invention,  be- 
cause of  the  admitted  use  of  such  linings 
in  the  open  vessels  to  protect  them  from 
the  action  of  acids,  is  not  so  obvious  that 
the  court  can  so  determine  without  proof, 
and  the  burden  of  proof  rests  on  one 
asserting  its  invalidity.  American  Sul- 
phite Pulp  Co.  V.  De  Graase  Paper  Co., 
(C.  C.  A.  2d  Cir.  1907)   167  Fed.  660,  87 

C.  C.  A.  260,  reversing  (N.  D.  N.  Y.  1907) 
ISl  Fed.  47. 

Duplication  of  parts. —  The  fact  that 
the  parts  of  a  device  are  duplicated  or 
multiplied  will  not  authorize  a  patent. 
Topliff  V.  Topliff,  (1892)  145  U.  S.  156, 
12  S.  Ct.  825,  36  U.  S.  (L.  ed.)  668; 
Hailes  r.  Albany  Stove  Co.,  (1887)  123 
U.  S.  582,  8  S.  Ct.  262,  31  U.  S.  (L.  ed.) 
284;  Dunbar  v.  Myers,  (1876)  94  U.  S. 
187,  24  U.  S.  (L.  ed.)  34;  Moore  t?. 
Thomas,  (1877)  3  B.  &  A.  Pat.  Cas.  13, 
17  Fed.  Cas.  No.  9,776;  Wilbur  t?.  Beecher, 
(1850)  2  Blatchf.  132,  29  Fed.  Cas.  No. 
17,634;  Gross  Printing-Press  Co.  v.  Scott, 
(C.  C.  N.  J.  1900)  103  Fed.  650;  Schlicht, 
etc.,  Co.  17.  Sherwood  Letter-File  Co.,  (N. 

D.  Del.  1888)   36  Fed.  590. 

Neto  result  by  duplication. — ^A  duplica- 
tion which  produces  a  new  and  useful  re- 
sult may  be  patented.  Gindorff  t\  Deer- 
ing,  (N.  D.  lU.  1897)  81  Fed.  962; 
Parker  v.  Hukne,  (1849)  1  Fish.  Pat. 
Cas.  44,  18  Fed.  Cas.  No.  10,740. 

Omission  of  useless  parts. — The  omis- 
sion of  useless  parts  of  an  invention  where 
the  essential  elements  remaining  are  ua-i 
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changed  is  not  patentable.  National  Hat 
Pouncing  Macli.  Co.  v,  Uedden,  (1893) 
148  U.  S.  482,  13  S.  Ct.  680,  37  U.  S.  (L. 
ed.)  529;  McClain  t\  Ortmayer,  (1891) 
141  U.  S.  419,  12  S.  Ct.  76,  35  U.  S.  (L. 
ed.)  800;  Seymour  r.  Osborne,  (1869)  3 
Fish.  Pat.  Cas.  565,  21  Fed.  Cas.  No.  12, 
688;  Grormully,  etc.,  Mfg.  Co.  v.  Sager 
MIg.  Co.,  (N.  D.  N.  V.  1898)  87  Fed. 
945;  Ferguson  p.  Ed.  Roos  Mfg.  Co.,  (C.  C. 
A.  7th  Cir.  1896)  71  Fed.  416,  34  U.  S. 
App.  508,  18  C.  C.  A.  162. 

Omission  of  step  in  process. — ^A  pa,tent- 
able  invention,  however,  may  be  involved 
by  the  omission  of  a  step  in  a  proceus,  re- 
sulting in  an  improvement.  Lawther  v. 
Hamilton,  (1888)  124  U.  S.  1,  8  S.  Ct.  342, 
31  U.  S.  (L.  ed.)  325. 

Omission  of  element  {resulting  in  sim- 
plicity.— Where  an  element  is  omitted 
from  a  device  and  a  less  number  of  parts 
perform  all  the  functions  theretofore  per- 
formed, making  more  simple  what  had 
been  complicated,  patentaole  invention 
may  be  involved.  Stow  v.  Chicago,  (1877) 
8  Biss.  47,  23  Fed.  Gas.  No.  13,512;  Law- 
ther r.  Hamilton,  (1888)  124  U.  S.  1,  8 
8.  Ct.  342,  31  U.  S.  (L.  ed.)  325;  Bogart 
r.  Hinds,  (S.  D.  N.  Y.  1885)  26  Fed.  149. 
The  mere  simplification  of  a  mechanical 
device,  when  of  a  substantial  character,  by 
the  elimination  of  parts  which  have  long 
been  in  nse,  and  are  expensive  and  burden- 
some in  character,  ukay  amount  to  inven- 
tion. Deoeco  Co.  v.  George  E.  Gilchrist 
Co.,  (C.  C.  A.  Ist  Cir.  1903)  125  Fed.  293, 
60  C.  C.  A.  207.  Merely  making  in  one 
piece  what  was  before  in  two  does  not  con- 
stitute patentable  invention,  nor  does  it 
because  of  the  fact  alone  that  the  one- 
piece  device  is  cheaper  or  more  durable, 
when  such  results  are  merely  suck  ordi- 
nary consequences  of  dispensing  with 
joints  as  would  naturally  be  anticipated 
by  a  workman.  General  Electric  (?o.  r. 
Yost  Electric  Mfg.  Co.,  (C.  C.  A.  2d  Cir. 
1905)  139  Fed.  568,  71  C.  C.  A.  552. 
Where  a  prior  patent  sho^^'s  a  rubber  sole 
vulcanized  to  the  inner  sole,  with  an  inter- 
posed layer  of  rubber -coated  cloth,  the 
omission  of  the  cloth  does  not  involve 
invention  but  mere  mechanical  skill.  In 
re  Butterfield,  (1904)  23  App.  Cas. 
(D.  C.)    84. 

Omission  of  element  in  composition. — A 
compos! tiion  of  matter  which  differs  from 
those  previously  known  and  used  for  the 
same  purpose,  in  the  omission  of  an  ingre- 
dient oefore  supposed  to  be  essential  in 
such  composition  and  which  is  simpler  and 
cheaper  in  manufacture  and  eaually  effect- 
ive in  operation,  is  patentable.  Tarr  v. 
Folsom,  (1874)  Holmes  312,  23  Fed.  Cas. 
No.  13,756. 

Omitting  both  parts  and  function. — The 
reoonstruction  of  a  madiine,  so  that  a  less 
number  of  parts  will  perform  all  the  re- 
quirements of  a  greater,  may  be  an  inven- 
tion of  a  high  order;  but  the  omieeion  of 
a  part  with  a  corresponding  omission  of 


the  function,  so  that  the  remaining  parts 
do  precisely  what  they  did  before,  cannot 
be  more  than  a  mere  matter  of  judsment 
depending  upon  whether  it  is  desirable  to 
have  the  machine  do  more  or  less,  "fdc- 
Clain  V.  Ortmayer,  (N.  D.  111.  1888)  33 
Fed.  284;  Richards  r.  Chase  Elevator  Co., 
(1895)  159  U.  S.  477,  16  S.  Ct.  53,  40  U. 
S.   (L.  ed.)   225. 

Even  though  a  prior  machine  was 
capable  of  bemg  made  to  operate  in  the 
same  way  as  that  of  the  complainant 
by  discarding  certain  devices,  but  it 
was  not  arranged  to  do  so,  it  can- 
not be  said  that  the  difference  between  the 
two  consists  merely  in  the  rejection  of 
useless  and  functionless  parts,  which  in- 
volves no  invention;  the  oevices  dispensed 
with  having  a  specific  function  as  em- 
ployed, and  being  rendered  unnecessary 
only  by  the  substitution  of  that  by  which 
they  were  made  so,  and  it  having  re- 
mained to  the  complainant  to  perceive  and 
develop  this  possibility,  which  was  not 
recognised  by  the  author  of  the  prior  ma- 
chine, although  a  skilful  inventor.  Eck  i*. 
Kutz,  (E.  D.  Pa.  1904)   132  Fed.  758. 

Mechanical  eqnivaleat  defined. — ^The 
term  "  mechanical  equivalent "  has  a  nar- 
row and  restricted  meaning  in  the  con- 
struction of  a  patent  for  a  slight  improve- 
ment, and  in  tne  interpretation  of  pat^its 
which  fall  between  a  pioneer  patent  and  a 
slight  improvement  its  meaning  is  propor- 
tioned to  the  advance  which  the  invention 
under  consideration  evidences.  Mallon  v. 
Gregg,  (C.  C.  A.  8th  Cir.  1905)  137  Fed. 
68,  69  C.  C.  A.  48,  affirming  (C.  C.  Minn. 
1903)  126  Fed.  377.  The  term  as  used  in 
the  patent  law  is  not  synonymous  with 
"  substitute."  McCaskey  Register  Co.  r. 
Mantz,  (N.  D.  N.  Y.  1914)  217  Fed.  415. 
The  term  "  mechanical  equivalent,"  as 
used  in  the  law  of  patents,  means  that 
each  of  the  ingredients  comprising  the  in- 
vention covers  every  other  ingredient 
which,  in  the  same  arrangement  of  the 
parts,  will  perform  the  same  function,  if 
that  was  well  known  as  a  proper  substi- 
tute for  the  one  described  in  the  specifica- 
tion at  the  time  of  the  patent.  American 
Steel,  etc.,  Co.  v.  Denning  Wire,  etc.,  Co., 
(N.  D.  la.  1908)  160  Fed.  108. 

The  substantial  equivalent  of  a  thing,  in 
the  sense  of  the  patent  law,  is  the  same  as 
the  thing  itself;  so  that  if  two  devices  do 
the  same  work  in  substantially  the  same 
way,  and  accomplish  substantially  the 
same  restilt,  they  are  the  same,  even 
though  the^  differ  in  name,  form,  or 
shape.  Union  Paper-Bag  Mach.  Co.  r. 
Murphy,  (1878)  97  U.  ».  120,  24  U.  S. 
(L.  ed.)  935;  Howard  v.  Detroit  Stove 
Works,  (1893)  150  U.  S.  164,  14  S.  Ot. 
68,  37  U.  S.  (L.  ed.)  1039;  Morl^  Sew- 
ing Mach.  Co.  t'.  I  ncaster,  ( 1889)  129  U. 
S.  263,  9  S.  Ot.  299,  32  XJ.  8.  (L.  ed.) 
715;  Clough  v.  Barker,  (1882)  106  U.  S. 
166,  1  S.  Ct.  188,  27  U.  a.  (L.  ed.)  134; 
Goodyear  Dental  Vulcanite  Cq.  v.  Davis. 


62 


7  FED.  STAT.  ANN.  (2d  Ed.) 


(1880)  102  U.  S.  222,  26  U.  S.  (L.  ed.) 
149;  Cochrane  v,  Deener,  (1877)  94  U.  S. 
780,  24  U.  S.  (L.  ed.)  139;  Union  Sugar 
Refinery  v.  Matthieason,  (1865)  3  Cliff. 
630,  24  Fed.  Cas.  No.  14,399;  Murphy  r. 
Trenton  Rubber  Co.,  14  N.  J.  L.  J.  172; 
Kinloch  Telephone  Co.  t\  Western  Elec- 
tric Co.,  (C.  C.  A.  8th  Cir.  1902)  113  Fed. 
662,  51  C.  C.  A.  362.  In  Read  Mach.  Co. 
V.  Jaburg,  (S.  D.  X.  Y.  1915)  221  Fed. 
662,  the  court  said :  **  It  is  not  necessary 
that  a  function  always  be  performed  in 
identically  the  same  "way  or  to  the  same 
extent.  Theoretically  there  may  be  a  dif- 
ference, but  if,  in  the  practical  operation, 
the  one  machine  performs  to  an  apprecia- 
ble extent  the  same  function  as  the  other, 
infringement  may  be  claimed."  A  device 
in  one  mechanism,  to  be  the  equivalent  of 
the  device  in  another,  must  perform  the 
same  function  and  perform  it  in  substan- 
tially the  same  manner.  American  Can 
Co.  17.  Hickmott  Asparagus  Canning  Oo., 
(N.  D.  Cal.  1906)  137  Fed.  86.  Primary 
inventions  are  entitled  to  a  looser  appli- 
cation of  the  doctrine  of  equivalents  than 
secondary  inventions;  but  even  a  second- 
ary invention  is  entitled  to  invoke  the  doc- 
trine of  equivalents,  although  to  a  more 
limited  extent.  The  doctrine  of  equiva- 
lents applies  to  all  classes  of  inventions. 
Lang  t>.  Twitchell-Champlin  Co.,  ( D.  C. 
Me.  1913)   207  Fed.  363. 

Mechanical  equivalent  applied  to  pioneer 
patent  or  improrement* — ''  The  term  '  me- 
chanical equivalent,'  when  applied  to  the 
interpretation  of  a  pioneer  patent,  has  a 
broad  and  generous  signification.  When 
applied  to  a  slight  and  almost  immaterial 
improvement,  it  has  a  very  narrow  and 
limited  meaning.  When  applied  to  that 
great  majority  of  inventions  which  falls 
between  these  two  extremes,  its  signifi- 
cance is  proportioned  to  the  character  of 
the  advance  or  invention  imder  consider  a-, 
tion,  and  it  is  so  interpreted  by  the  courts 
as  to  protect  the  inventor  against  piracy 
and  the  public  against  unauthorized  mo- 
nopoly." National  Hollow  Brake-Beam 
Co.  17.  Interchangeable  Brake-Beam  Co., 
(C.  C.  A.  8th  Cir.  1901)  106  Fed.  693,  45 
C.  C.  A.  544;  Brammer  v,  Schroeder,  (C. 
C.  A.  8th  Cir.  1901)  106  Fed.  918,  46  C.  C. 
A.  41;  Treibacher  Chemische  Werke 
Gesellchaft  Mit  Beschr&nkter  Haftung  v, 
Roessler,  etc.,  Chemical  Co.,  (S.  D.  N.  Y. 
1914)  214  Fed.  410. 

Mechanical  distinguished  from  chemical 
equivalents. — The  term  "equivalent"  when 
speaking  of  machines  has  a  certain,  def- 
inite meaning;  and  when  used  with  regard 
to  the  chemical  action  of  such  fluids  as 
can  be  discovered  only  by  experiment,  it 
only  means  equally  good.  Tyler  v.  Boston, 
(1869)   7  Wall.  327,  19  U.  S.   (L.  ed.)  93. 

Substitution  of  equivalents.— The  doc- 
trine of  equivalents  may  be  invoked  for 
other  than  pioneer  patents,  the  range  of 


equivalents  dependine  on  and  varying  with 
the  degree  of  invention.  Continental  Pa- 
per Bag  Co.  17.  Eastern  Paper  Bag  Co., 
(1908)  210  U.  S.  406,  28  S.  Ct.  748,  52 
U.  S.  (L.  ed.)  1122,  affirming  (C.  C.  A. 
Ist  Cir.  1906)  150  Fed.  741,  80  C.  C.  A. 
407. 

The  substitution  of  an  equivalent  of 
an  existing  device  or  combination  or  part 
thereof  and  thereby  accomplishing  the 
same  thing  and  by  practically  the  same 
means  as  tlie  original  device,  although  se- 
curing better  results,  is  not  such  an  in- 
vention as  will  sustain  a  patent.  Sargent 
17.  Covert,  (1894)  152  U.  S.  516,  14  S.  Ct. 
676,  38  U.  S.  (L.  ed.)  536;  Lehigh  Valley 
R.  Co.  t?.  Kearney,  (1895)  158  U.  S.  461, 
15  S.  Ct.  871,  39  U.  S.  (L.  ed.)  1Q55;  Du 
Bois  V.  Kirk,  (1895).  158  U.  S.  58,  15  S. 
Ct.  729,  39  U.  S.  (L.  ed.)  895;  Hoyt  r. 
Home,  (1892)  145  U.  S.  302,  12  S.  Ct. 
922,  36  U.  S.  (L.  ed.)  713;  Marchand  r. 
Emken,  (1889)  132  U.  S.  195,  10  S.  Ct.  65, 
33  U.  S.  (L.  ed.)  332;  Hartshorn  r.  Sagi- 
naw Barrel  Co.,  (1887)  119  U.  S.  664,  7  S. 
Ct.  421,  30  U.  S.  (L.  ed.)  539;  Stephenson 
17.  Brooklyn  Cross-Town  R.  Co.,  (1886) 
114  U.  S.  149,  6  S.  Ct.  777,  29  U.  S.  (L. 
ed.)  68;  Clough  i7.  Gilbert,  etc.,  Mfg.  Co., 
(1882)  106  U.  S.  178,  1  S.  Ct.  198,  27  U. 
S.  (L.  ed.)  138;  Crouch  17.  Roemer,  (1881) 
103  U.  S.  797,  26  U.  S.  (L.  ed.)  426; 
Union  Paper-Bag  Mach.  Co.  i\  Murphy, 
(1878)  97  U.  S.  120,  24  U.  S.  (L.  ed.) 
935;  Hyndman  17.  Roots,  (1878)  97  U.  S. 
224,  24  U.  S.  (L.  ed.)  975;  Blake  17.  Rob- 
ertson, (1877)  94  U.  S.  728,  24  U.  S.  (L. 
ed.)  245;  Dunbar  17.  Myers,  (1876)  94  U. 
S.  187,  24  U.  S.  (L.  ed.)  34;  Smith  v, 
Nichols,  (1875)  21  Wall.  112,  22  U.  S. 
(L.  ed.)  566;  Stimpson  i7.  Woodman, 
(1870)  10  Wall.  117,  19  U.  S.  (L.  ed.) 
866;  Potts  r.  Creager,  (C.  C.  A.  6th  Cir. 
1899)  97  Fed.  78,  38  C.  C.  A.  47;  Bundy 
Mfg.  Co.  V.  Detroit  Time-Register  Co.,  (C. 
C.  A.  6th  Cir.  1899)  94  Fed.  624,  36  C.  C. 
At.  37>5;  Parsons  v,  Seelye,  (C.  C.  A.  Mass. 
1899)  92  Fed.  1005;  Shaw  Electric  Crane 
Co.  17.  Shriver,  (C.  C.  A.  2d  Oir.  1898)  86 
Fed.  466,  57  U.  S.  App.  96,  30  C.  C.  A. 
196;  Paul  Boynton  Co.  i?.  Morris  Chute 
Co.,  (C.  C.  N.  J.  1897)  82  Fed.  440; 
Forgie  i?.  Duff  Mfg.  Co.,  (C.  C.  A.  3d  Cir. 
1897)   81  Fed.  865,  55  U.  S.  App.  27,  26 

C.  C.  A.  654;  New  Departure  Bell  Co.  v. 
Hardware  Specialty  c5o.,  (C.  C.  N.  J. 
1895)  69  Fed.  152;  George  L.  Thompson 
Mfg.  Co.  t'.  Walbridge,  (S.  D.  N.  Y.  1894) 
60  Fed.  91;  Oval  Wood  Dish  Co.  17.  Sandy 
Creek  Wood  Mfg.  Co.,  (N.  D.  N.  Y.  1894) 
60  Fed.  285;  Saunders  17.  Allen,  (S.  D.  N. 
Y.  1892)  53  Fed.  109;  McCarty  v,  Lehigh 
Valley  R.  Co.,  (E.  D.  Pa.  1890)  43  Fed. 
384;  Tatum  r.  Gregory,  (N.  D.  Cal.  1890) 
41   Fed.  142;   Rodebaugh   v.  Jackson,    (E. 

D.  Mich.  1889)  37  Fed.  882;  Puetz  v. 
Bransford,  (E.  D.  Mo.  1887)  31  Fed.  468; 
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Cochraiie  v.  Waterman,  (1844)  MacA. 
Pat.  Cas.  52,  5  Fed.  Cas.  No.  2,929;  Lane 
V,  Welds,  (C.  C.  A.  6th  Cir.  1899)  99  Fed. 
286,  39  C.  C.  A.  528.  The  substitution  of 
one  well  known  equivalent  for  another 
does  not  constitute  invention.  Peirce 
Specialty  Co.  r.  Harvard  Electric  Co.,  (N. 
D.  lU.  1911)  189  Fed.  628;  Equitable 
Asphalt  Maintenance  Co.  r.  Parker-Wash- 
ington Co.,  (W.  B.  Mo.  1912)  197  Fed. 
920. 

*'  It  is  not  invention  to  improve  a 
known  structure  by  substituting  an  equiv- 
alent for  either  of  its  parta."  Tienan  v. 
Kraats,  (C.  C.  A.  8th  Cir.  1898)  85  Fed. 
437,  56  U.  S.  App.  545,  29  C.  C.  A.  257. 
The  substitution  in  a  machine  of  a  com- 
mon drive  shaft  for  other  methods  of  driv- 
ing is  too  familiar  in  the  mechanical  arts 
to  constitute  invention,  under  ordinary 
circumstances.  U.  S.  Peg- Wood,  etc.,  Co. 
r.  B.  F.  Sturtevant  Co.,  (C.  C.  A.  1st  Cir. 
1903)  125  Fed.  378,  60  C.  C.  A.  244,  affirm- 
ing (C.  C.  Mass.  1903)  122  Fed.  470.  In- 
vention may  exist  in  substituting  a  new 
and  different  operating  plurt  in  a  machine, 
notwithstanding  it  does  not  constitute 
such  an  advance  in  the  art  as  to  lead  the 
owner  of  the  patent  to  discard  old  ma- 
chines and  use  those  of  the  patent.  It 
may  be  enough  that  the  substitution  ad- 
dresses itself  to  any  considerable  portion 
of  the  coDununity  and  creates  an  opportu- 
nity for  electing  between  different  meth- 
ods. Eastern  Paper  Bag  Co.  v.  Continen- 
Ul  Paper  Bag  Co.,  (C.  C.  Me.  1905)  142 
Fed.  479.  The  Force  patent.  No.  705,228, 
for  a  handle  for  a  type  block,  consisting  of 
a  metallic  handle  with  two  flanges  at  the 
lower  end  having  gripping  edges,  between 
which  is  held  a  rubber  type  block,  the 
claimed  invention  being  in  the  use  of  the 
flanges,  instead  of  glue  or  cement,  to 
fasten  the  rubber  block  to  the  handle,  is 
void  on  its  face  for  lack  of  invention. 
Kuhn  V.  Lock  Stub  Check  Co.,  (S.  D. 
N.  Y.  1907)  157  Fed.  235.  The  Wiggins 
patent,  No.  023,933,  for  a  bowling  alley 
having  a  concave  side  trough  or  gutter, 
discloses  novelty,  but  is  void  for  lack  of 
invention,  being  merely  the  substitution  of 
one  common  form  of  construction  for  an- 
other, the  function  remaining  the  same, 
and  the  substituted  form  having  previ- 
ously been  similarly  and  suggestively  used 
in  other  structures,  and  without  any 
extraordinary,  even  if  of  a  fair,  degree  of 
merit.  Brunswick-Balke-Collender  Co.  i*. 
Roeatto,   (£.  D.  Pa.  1908)    159  Fed.  729. 

The  substitution  of  a  earn  for  a  toggle 
joint  in  a  patented  mechanical  combina- 
tion does  not  avoid  infringement,  where 
the  two  have  the  same  purpose  in  the  com- 
bination and  effect  it  in  subHtantially  the 
same  manner.  Westinghouse  Electric,  etc., 
Co.  c.  Cutter  Electric,  etc.,  Co.,  (C.  C.  A. 
3d  Cir.  1909)    169  Fed.  634,  95  C.  0.  A. 


162.  The  use  in  a  patented  device  of  a 
screw  to  fasten  together  two  parts  instead 
of  a  rivet  used  in  prior  devices,  for  the 
purpose  of  making  them  more  readily  de- 
tachable, is  but  the  substitution  of  a  well- 
known  mechanical  equivalent  and  does  not 
amount  to  invention.  Hobs  Mfg.  Co.  r. 
Thomas,  (C.  C.  A.  8th  Cir.  1910)  182  Fed. 
811,  105  C.  C.  A,  243.  Where,  in  a  rock 
crusher,  the  combination  of  a  crusher 
shaft,  a  core  portion  removably  secured 
thereto,  and  a  mantle  portion  removably 
secured  to  the  core  portion,  is  concededly 
unpatentable,  the  attachment  of  a  pin  a*.d 
slot-fastening  device  of  a  former  patent, 
to  retain  the  mantle  on  the  core,  is  mere 
double  use,  and  also  an  obvious  substitu- 
tion of  substantial  equivalents.  In  re 
Thurston,  (1905)  26  App.  Cas.  (D.  C.) 
315. 

The  substitution  for  an  old  element, 
in  a  combination,  of  an  element  perform- 
ing a  similar  function,  but  constructed  in 
a  different  way,  does  not  render  the  com- 
bination itself  patentable  where  there  is 
no  resultant  change  in  the  operation.  lii 
such  a  case,  although  the  substituted  ele- 
ment may  be  superior,  the  invention  lies 
in  the  element,  and  not  in  the  combina- 
tion. In  re  Hawley,  (1905)  26  App.  Cas. 
(D.  C.)  324.  A  mere  carrying  forward  of 
new  or  more  extended  application  of  the 
original  thought;  a  change  only  in  form, 
proportions,  or  degree;  the  substitution  of 
equivalents;  doing  substantially  the  name 
thing  in  the  same  way,  by  substantially 
the  same  means,  with  l^etter  results  —  it» 
not  such  invention  as  will  sustain  a 
patent.  In  re  Hodges,  (1907)  28  App. 
Cas.  (D.  C.)  525.  In  a  pitless  wagon 
scale,  the  substitution  of  commercially 
rolled  channels  having  separable  brackets 
—  that  is,  brackets  fastened  by  bolts  — 
for  the  cast-iron  channels  with  integral 
cast  brackets  of  a  previously  granted 
patent,  does  not  involve  patentable  inven- 
tion, although  the  change  enhances  the 
utility  of  the  device.  In  re  Qrcutt,  (1909) 
32  App.  Cas.  (D.  C.)  345.  In  an  im- 
proved sink  or  shelf  bracket  having  its 
brace  bar  pivoted  so  that  it  can  be  swung 
out  of  the  way  of  tools  used  in  putting 
the  bracket  in  place,  a  mere  change  from 
the  manner  called  for  by  a  previously 
granted  patent  of  securing  the  brace  to 
accomplish  the  same  result  does  not  in- 
volve invention,  but  mere  mechanical  skill. 
In  re  Berger.  (1909)  32  App.  Cas.  (D.  C.) 
358.  Attaching  a  pipe  leading  from  a 
vacuum  cleaner  to  the  conduit  supplying 
aid,  to  the  air  and  fuel  mixing  means  of 
an  internal  combustion  engine,  or,  in 
other  words,  substituting  the  pump  of  the 
engine  for  the  separate  air  pump  of  the 
eleaner*  is  not  invention,  although  the 
substitution    is    ingenious.     No    different 
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function    is    performed.      In    re    Xoyea, 
(1910)  35  App.  Cas.  (D.  C.)   lOl. 

New  results  by  substituting  equivalent. 
—  The  substitu'tion  of  a  device  which  pro- 
duces results  new  and  improved  and  does 
not  amount  to  a  change  in  degree  merely 
or  which  introduces  a  new  principle  or 
function  is  not  the  substitution  of  the 
mere  equivalent  and  may  involve  patent- 
ability. Electric  R.  Signal  Co.  t.  Hall  R. 
Signal  Co.,  (18»5)  114  U.  S.  87,  5  S,  Ct. 
1069,  29  U.  S.  (L.  ed.)  96;  Rowell  r. 
Lindsav,    (1885)    113  U.  S.  97,  5   S.  Ct. 

507,  28  U.  S.  (L.  ed.)  906;  Crouch  v. 
Roemer,  (1881)  103  U.  S.  797,  26  U.  S. 
(L.  ed.)  426;  Werner  v.  King,  (1877)  96 
U.  S.  218,  24  U.  S.  (L.  ed.)  613;  Sayles 
r.  Chicago,  etc.,  R.  Co.,  (1865)  1  Biss. 
468,  21  Fed.  Cas.  No.  12,414;  King  r. 
Anderson,  (S.  D.  N.  Y.  1898)  90  Fed.  500; 
Mast  V.  Dempster  Mill  Mfg.  Co.,  (C.  C.  A. 
8th  Cir.  1897)  82  Fed.  327,  49  U.  S.  App. 

508,  27  C.  C.  A.  191;  reversing  (C.  C.  Neb. 
1896)  71  Fed.  701;  Bray  i\  U.  S.  Net,  etc., 
Co.,  (S.  D.  N.  Y.  1896)  70  Fed.  1006; 
Ballard  v.  McClurfcey,  (S.  D.  N,  Y.  1893) 
58  Fed.  880;  Westinghouse  Electric,  etc., 
Co.  t\  New  England  Granite  Co.,  (C.  C. 
Conn.  1900)  103  Fed.  951;  Consolidated 
Roller-Mill  Co.  v.  Coombs,  (E.  D.  Mich. 
1889)  39  Fed.  25;  Rodebaugh  v.  Jack- 
son, (E.  D.  Mich.  1889)  37  Fed.  886; 
Woodward  f.  Dinsmore,  (1870)  4  Fish. 
Pat.  163,  30  Fed.  Cas.  No.  18,003. 

One  element  as  equivalent  performing 
functions  of  three. —  Where  three  separate 
elements  in  a  patented  device,  each  per- 
forming an  individual  function,  are  sup- 
planted in  another  device  by  a  single  ele- 
ment which  itself  performs  the  functions 
of  all  three,  the  threefold  capacity  of  the 
single  element  is  not  the  equivalent  of  the 
three  separate  elements.  Lambert  Hoist- 
ing Engine  Co.  v.  Lidgerwood  Mfg.  Co., 
(C.  C.  A.  3d  Cir.  1907)  154  Fed.  372,  83 
C.  C.  A.  350,  modifying  (C.  C.  N.  J.  1907) 
150  Fed.  364. 

The  test  of  equivalency  with  respect  to 
a  substituted  element  in  a  patented  com- 
bination is  whether  it  operates  in  sub- 
stantially the  same  way  to  produce  sub- 
stantially the  same  result  in  the  combina- 
tion. Palmer  v.  Jordan  Mach.  Co.,  (N.  D. 
N.  Y;  1911)    186  Fed,  496. 

Equivalent  for  combination. —  llie  doc- 
trine of  mechanical  equivalents  is  gov- 
erned by  the  same  rules,  and  ha«  the  same 
application  in  a  case  in  which  the  in- 
fringement of  a  patent  for  a  combination 
is  in  question,  as  in  cases  where  the  is- 
sues are  over  the  infringement  of  patents 
for  machines  or  compositions  of  matter. 
National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A. 
8th  Cir.  1901)  106  Fed.  693,  45  C.  C.  A. 
544;  Brammer  v.  Schroeder,  (C.  C.  A. 
8th  Cir.  1901)  106  Fed.  918,  46  C.  C.  A. 
41;  National  Cash  Register  Co.  r. 
Gratigny,    (C.  C.  A.  6th  Cir.   1914)    213 


Fed.  463,  130  C.  C.  A.  109.  The  doctrine 
of  equivalents  applies  to  patents  for  a 
combination,  although  the  measure  of  its 
effect  in  the  particular  case  depends  on 
the  position  of  the  patent  in  the  art  to 
which  it  relates.  Sloan  Filter  Co.  t?. 
Portland  Gold  Min.  Co.,  ^C.  C.  A.  8th 
Cir.  1905)   139  Fed.  23,  71  C.  C.  A.  460. 

Equivalent  for  process  or  compound. — 
This  rule  is  applicable  to  a  change  of 
material  in  a  process  or  compound. 
Hyndman  v.  Roots,  (1878)  97  U.  S.  224, 
24  U.  S.  (L.  ed.)  975;  Brighman  r.  Cof- 
fin, (C.  C.  Mass.  1889)  37  Fed.  688. 

Reasonable  range  of  equivalent. — ^A  pat- 
ent for  an  invention  which  is  neither 
primary  nor  a  slight  improvement  on  the 
prior  art,  but  possesses  substantial  patent- 
able novelty,  covers  a  reasonable  range  of 
equivalents.  Lewis  Blind  Stitch  Mach.  Co. 
r.  Premium  Mfg.  Co.,  (C.  C.  A.  8th  Cir. 
1908)   163  Fed.  950,  90  C.  C.  A.  310. 

When  devices  differ. —  Devices  in  a  pat- 
ented machine  are  different  in  the  sense 
of  the  patent  law  when  they  perform  dif- 
ferent functions,  or  in  a  different  way,  or 
produce  a  substantially  different  result. 
Union  Paper-Bag  Mach.  Co.  v.  Murphy, 
(1878)  97  U.  8.  120,  24  U.  S.  (L.  ed.) 
935. 

Combination. — The  inventive  act  in  a 
combination  patent  is  the  making  of  the 
component  parts,  capable  of  combination, 
and  fit  to  be  united  to  constitute  the  com- 
bination. The  physical  putting  together 
of  the  two  parts  is  no  part  of  the  inven- 
tion. The  infringement  of  a  patented 
combination  is  complete  when  the  compo- 
nent parts  of  the  combination  are  made  or 
sold,  fitted  to  be  put  together  and  intended 
to  be  put  together.  Kreplik  v.  Couch  Pat- 
ents Co.,  (C.  C.  A.  1st  Cir.  1911)  190  Fed. 
665,  111  C.  C.  A.  381. 

Where  the  elements  in  a  new  organiza- 
tion co-operate  to  produce  a  single  prac- 
tical and  useful  result,  it  constitutes  a 
combination,  whether  they  act  simulta- 
neously or  successively.  National  Tube 
Co.  i\  Aiken,  (C.  C.  A.  6th  Cir.  1908)  163 
Fed.  254,  91  C.  C.  A.  114,  atfirming  (N.  D. 
Ohio  1907)  167  Fed.  691.  In  a  combina- 
tion patent,  all  the  elements  are  material 
and  must  be  present  in  another  device  in 
order  to  constitute  infringement.  Steiger 
V.  Waite  Grass  Carpet  Co.,  (C.  C.  A.  7th 
Cir.  1914)  213  Fed.  798,  130  C.  C.  A.  466; 
Crown  Cork,  etc.,  Co.  t\  Sterling  Cork,  etc., 
Co.,  (N.  D.  Ohio  1913)  210  Fed.  26.  Thus 
it  has  been  held  that  a  claim  for  combina- 
tion is  not  infringed  if  any  one  of  the  ele- 
ments is  omitted  without  substitution  of 
an  equivalent.  National  Cash  Register  Co. 
r.  Gratigny,  (C.  C.  A.  6th  Cir.  1914)  213 
Fed.  463,  130  C.  C.  A.   109. 

A  combination  must  embrace  (1)  a  novel 
assemblage  of  parts  involving  inventions; 
(2)   a  co-operation  of  those  parts  to  pro* 
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dnce  a  common  result.    Hoffman  t.  Young, 
(E.  D.  Pa.  1880)  2  Fed.  74. 

Heoessity  of  co-operation. — Where  a  de- 
Tice  described  in  a  claim  of  a  patent  as  an 
element  of  a  combination  in  a  machine 
does  not  co-operate  mechanically  with  the 
other  parta,  but  acts  separately  —  as  a 
mechanism  operated  by  a  hand  lever  to 
lift  another  part  out  of  position  when  the 
machine  is  stopped  —  the  claim  is  for  a 
mere  aggregation,  and  not  a  patentable 
combination.  Diamond  Match  Co.  v.  Ruby 
Match  Co.,  (C.  C.  N.  J.  1904)  127  Fed. 
341.  It  is  not  necessary  to  a  valid  com- 
bination that  all  the  parts  should  co-oper- 
ate all  the  time,  but  it  is  enough  that  in 
the  normal  and  progressive  use  of  the  ma- 
chine they  do  so  some  of  the  time.  Sanders 
c.  Hancock,  (C.  C.  A.  6th  Cir.  1904)  128 
Fed.  424,  63  C.  C.  A.  166.  To  constitute 
a  patentable  combination  of  old  elements, 
they  must  co-operatively  perform  a  dif- 
ferent function  from  what  they  did  before, 
unless  it  is  shown  that,  in  the  combina- 
tion as  applied  to  a  machine  or  device  in 
ita  entirety,  a  new  and  useful  result  is 
produced.  Elliott-Fisher  Co.  r.  Donning, 
(S.  D.  N.  Y.  1909)   171  Fed.  96. 

Co-operation  means  that  every  part 
must  have  its  sub-function  to  perform, 
and  each  must  have  a  certain  relation  to 
and  dependence  upon  the  others.  Hoff- 
man r.  Young,  (E.  D.  Pa.  1880)  2  Fed.  74. 
The  parts  must  dependently  co-operate. 
Wtood  V,  Packer,  (C.  C.  N.  J.  1883)  17 
Fed.  650. 

^Sufficient  co-operation, —  ^t  ia  sufficient 
if  all  the  devices  oo-operate  in  furtherance 
of  the  result,  though  each  performs  only 
its  own  function.  Stutz  r.  Armstrong,' 
(W.  D.  Pa.  1884)  20  Fed.  843.  The  Brill 
patent.  No.  627,898,  for  a  pivotal  truck 
for  electric  street  cars,  the  essential  pur- 
pose of  the  invention  being  to  provide  an 
improved  flexible  spring  connection  be- 
tween the  truck  frame  and  the  car  bol- 
ster, designed  to  relieve  the  car  body  from 
shock  or  jar,  covers  a  true  combination,  in 
which  the  several  elements,  though  old, 
separately  considered,  co-operate  to  pro- 
duce a  new  and  useful  result,  and  dis- 
closes patentable  invention.  Brill  v. 
North  Jersey  St.  R.  Co.,  (C.  C.  N.  J. 
1903)   124  Fed.  778. 

Simultaneoua  action  unnecessary, —  Al- 
though the  desired  result  mu«t  be  pro- 
duced by  tiie  co-operation  of  the  elements 
of  a  patentable  combination,  it  is  not 
necessary  that  such  elements  act  simul- 
taneously. Holmes  Burglar  Alarm  Tel. 
Co.  r.  Domestic  Tel.,  Co.,  (C.  C.  N.  J. 
1890)  42  Fed.  220;  Hoffman  v.  Young, 
(E.  D.  Pa.  1880)  2  Fed.  74;  Porbush  V, 
Cook,  (1857)  2  Fish.  Pat.  Cas.  668,  9 
Fed.  Cas.  Xo.  4,931 ;  Birdsall  r.  McDonald, 
(1874)  1  B.  ft  A.  Pat  Caa.  165,  3  Fed. 
Cm.  No.  1,434. 


"  CombinatiOB  **  and  **  aggregation."— < 
The  distinction  between  a  '*  combination  " 
and  an  *'  aggregation "  lies  in  the  pres- 
ence or  absence  of  mutuality  of  action. 
To  constitute  a  "  combination  "  it  is  eS' 
sential  that  there  should  be  some  joint 
operation  performed  by  its  elements,  pro- 
ducing a  result  due  to  their  joint  and  co- 
ojperating  action,  while  in  an  "  aggrega- 
tion "  there  is  a  mere  adding  together  of 
separate  contributions,  each  operating  in- 
dependently. Ball  V,  Coker,  (C.  C.  A. 
4th  Cir.  1913)  210  Fed.  278,  127  C.  C.  A. 
126,  the  court  saying:  ''It  is  a  com- 
monly accepted  rule  in  the  law  of  pa/tents 
that  the  inventive  idea  i«  not'  ordinarily 
present  in  the  conception  of  a  combination 
which  merely  brings  together  two  or  more 
functions,  to  be  availed  of  independently 
of  each  other.  The  mechanism  which  ac- 
complishes such  a  result  is  ordinarily 
8p<^en  of  as  a  mere  aggregation.''  To  be 
patentable  the  combination  of  all  ele- 
ments or  devices  must  **  form,  either  a 
new  machine  of  a  distinct  character  and 
function,  or  produce  a  result  due  to  the 
joint  and  co-operating  action  of  all  the 
elements,  and  which  is  not  the  mere  ad- 
ding together  of  separate  contributions. 
Otherwise  it  is  only  a  mechanical  juxta- 
position and  not  a  vital  union." 

Teat  of  patentable  combination. —  The 
test  as  to  whether  a  device  is  a  patentaole 
combination  or  a  mere  aggregation  of 
parts .  having  no  combined  action  is 
whether  there  is  a  new  unitary  result  to 
the  production  of  which  the  different  ele- 
ments co-abt;  and  where  this  appears  it 
ia  immaterial  that  there  are  different 
steps  in  the  operation  to  which  the  dif- 
ferent parts  are  successively  addressed. 
It  is  not  necessary  that  the  article  manu- 
factured shall  be  produced  at  a  single 
stroke,  in  which  all  the  elements  are  in- 
volv^pd.  Novelty  Glass  Mfg.  Co.  v.  Brook- 
field,  (C.  C.  A.  3d.  Cir.  1909)  170  Fed. 
946,  95  C.  C.  A.  516,  affirming  (C  C.  N.  J. 
1908)    170  Fed.  830. 

Immediate  mechanical  result. —  In  de- 
termining the  patentability  of  a  combina- 
tion the  result  to  be  taken  into  considera- 
tion is  the  immediate  mechanical  result 
of  the  device  of  the  combination.  Hay  v, 
S.  F.  Heath  Cycle  Co.,  (C.  C.  A.  7th  Cir. 
1896)  71  Fed.  411,  34  U.  S.  App.  498,  18 
C.  C.  A.  157. 

CombinatioB  patent  limited  by  use  of 
old  element!. —  Where  a  patent  covers  a 
combination  of  old  elements,  and  none  of 
the  prior  inventors  exhibits  or  suggests 
any  co-operation  of  the  elements  on  the 
principle  adoj^ed  by  the  later  patent,  or 
on  any  principle  adapted  to  serve  the 
same  purpose,  the  use  of  the  old  elements 
may  limit,  but  cannot  defeat,  the  patent. 
Imperial  Bottle  Cap,  etc.,  Co.  v.  Crown 
Cork,  etc.,  Co.,  (C.  C.  A.  4th  Cir.  1905) 
139  Fed.  312,  71  C.  C.  A.  4^  reversing 
(C.  C.  Md.  1903)  123  Fed.  669. 
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ComUnatioii  of  old  devices. — A  new 
combination  not  apparently  the  result  of 
mere  mechanical  skill  even  though  of  old 
devices  resulting  in  something  new  and 
useful,  or  producing  an  old  result  in  a 
mianner  more  advantageous,  involws  suffi- 
cient inven>tion  for  the  issuance  of  a 
patent.  Light,  etc.,  Co.  v.  Safety  Car  Heat- 
ing, etc.,  Co.  (N.  D.  111.  1911)  191  Fed. 
850;  H.  J.  Heinz  Co.  t?.  Cohn,  (C.  C.  A. 
9th  CTir.  1913)  207  Fed.  547,  125  C.  C.  A. 
197.  For  further  authorities  on  this 
principle  see  cases  quoted  under  title 
Patents,  22  Am.  &  Eng.  Enc.  of  Law,  (2d 
ed. )  293,  ^94. 

In  Scaife,  etc.,  Co.  v.  Falls  City  Woolen 
Mills,  (C.  C.  A.  6th  Cir.  1913)  209  Fed. 
210,  126  C.  C.  A.  304,  the  court  held 
that  a  new  combination  of  old  devices, 
not  apparently  of  mere  mechanical  skill 
and  which  produced  a  result  different 
from  what  had  before  been  accomplished, 
disclosed  sufficient  invention  for  the  is- 
suance of  a  patent.  And  to  the  same 
effect,  see  Safety  Car  Heating,  etc.,  Co.  v. 
U.  S.  Light,  etc.,  Co.,  (W.  D.  N.  Y.  1914) 
222  Fed.  310. 

Merely  bringing  old  devices  into  juwta- 
position,  and  there  allowing  each  to  work 
out  its  own  effect,  without  the  production 
of  something  novel,  is  not  invention. 
Hailes  t?.  Van  Wormer,  (1874)  20  Wall. 
363,  22  U.  S.  (L.  ed.)  241;  Scott  Mfg. 
Co.  f.  Sayre,  (C.  C.  N.  J.  1885)  26  Fed. 
153. 

A  mere  putting  together  of  devices  in 
which  the  various  parts  do  not  operate  in 
a  new  way  nor  prcKluce  resuks  due  to  the 
combination  itself  is  not  patentable.  See 
title  Patents,  20  R.  C.  L.  1157,  par.  39. 
There  is  no  invention  in  mere  selecting 
and  putting  together  the  most  desirable 
parts  of  different  machines  in  the  same 
art,  where  each  operates  in  the  same 
way  in  the  new  machine  as  it  did  in 
the  old,  and  effects  the  same  result.  Over- 
weight Counterbalance  Elevator  Co.  v. 
Henry  Vogt  Mach.  Co.,  (C.  C.  A.  6th  Cir. 
1900)    102  Fed.  957,  43  C.  C.  A.  80. 

The  mere  extension  of  the  use  of  an  old 
combination  of  the  elements  is  not  inven- 
tion where  no  new  result  is  provided  and 
no  new  method  is  found  for  producing 
the  old  result.  H.  J.  Heinz  Co.  v.  Cohn, 
(C.  C.  A.  9th  Cir.  1913)  207  Fed.  547,  126 
C.  C.  A.  197. 

New  combination  of  old  elements. — A 
new  combination  of  old  elements  which 
produces  a  new  and  beneficial  result  and 
which  greatly  increases  the  efficiency  of 
the  apparatus  is  evidence  of  invention. 
United  Gas  Imp.  Co.  v.  Gas  Mach.  Co., 
(N.  D.  Ohio  1913)  211  Fed.  672;  Bucher, 
etc.,  Plow  Co.  V.  International  Harvester 
Co.,  (N.  D.  Ohio  1913)  211  Fed.  473. 

A  new  combination  of  old  elements  is 
entitled  to  the  protection  of  a  patent, 
where  it  produces  a  new  and  useful  result, 
although  each  old  element  vm  seen  in   a 


prior  device  may  have  been  suggestive  of 
the  use  which  could  be  made  of  it  in  the 
new.  Steiner,  etc.,  Hardware  Co.  i*.  Tabor 
Sash  Co.,  (C.  C.  N.  J.  1910)  178  Fed.  831. 
To  constitute  a  patentable  combination  of 
old  elements,  all  the  constituents  must 
enter  into  it  so  that  each  qualifies  every 
other.  Thus  in  Borland  v.  Northern 
Trust  Safe  Deposit  Co.,  (X.  D.  111.  1914) 
212  Fed.  178,  the  court  held  that  there 
could  be  no  invention  in  merely  adding  a 
supplemental  lock  to  the  permutation  or 
resettable  lock  of  the  earlier  art,  nor 
could  there  be  invention  in  merely  putting 
the  supplemental  device  inside  the  lock 
casing,  both  because  this  might  involve 
only  a  change  of  position  and  because  it 
would  not  be  moved.  Likewise,  it  has 
been  held  that  a  new  combination  which 
is  a  mere  assemblage  and  collection  of  old 
things  in  aggregation  disclosed  in  a  prior 
art,  does  not  constitute  invention.  Turner 
V.  Moore,  (C.  C.  A.  8th  Cir.  1914)  211 
Fed.  466,  128  C.  C.  A.  138.  But  a  new 
combination  of  old  elements  which  doea 
not  perform  a  new  function  does  not  in- 
volve invention.  Belsteel  Co.  tr.  Lorain 
Steel  Co.,  (W.  D.  Pa.  1914)  217  Fed. 
412.  Likewise  a  new  combination  of  old 
elements  which  would  be  evident  to  aii 
ordinarv  mechanic  does  not  involve  inven- 
tion, "^an  Kannel  Revolving  Door  Co.  r. 
Revolving  Door,  etc.,  Co.,  (C.  C.  A.  2d 
Cir.  1914)  219  Fed.  741,  136  C.  C.  A.  439. 

Combination  with  new  element. — A  new 
element  introduced  into  a  combination  of 
devices,  increasing  the  efficiency  and  ap- 
plicability of  the  invention,  may  be  pro- 
tected bv  patent.  Vacuum  Engineering 
.  Co;  V.  Dimn,  (C.  C.  A.  2d  Cir.  1913)  209 
Fed.  219,  126  C.  C  A.  313. 

Combination  by  union  of  parts. — It  is 
not  invention  to  substitute  a  one-piece 
device,  when  no  new  result  is  thereby 
obtained.  Milwaukee  Bronze  Casting  Co. 
V.  Avery,  (C.  C.  A.  7th  Cir.  1913)  209 
Fed.  616,  126  C.  C.  A.  572. 

//  ordinary  mechanical  sl-ill  is  adequate 
to  make  the  selection  of  elements  from 
machines  in  the  prior  art  and  their  union 
or  combination  in  a  new  machine,  operat- 
ing in  the  old  way  and  accomplishing  the 
same  result,  although  it  may  be  an  im- 
proved result,  and  no  new  idea  is  involved 
in  the  process,  there  is  no  patentable  in- 
vention, however  great  the  improvement. 
American  Laundry  Machinery  Mfg.  Co.  i*. 
Troy  Laundry  Machinery  Co.,  (N.  D.  N. 
Y.  1909)   171  Fed.  870. 

Patented  device  as  element  of  combina- 
tion.— A  prior  patent  for  a  device  does  not 
defeat  a  patent  for  a  combination  of 
which  such  device  forms  one  of  the  ele- 
ments. Kevstone  Lantern  Co.  c.  Spear, 
(C.  C.  A.  3d  Cir.  1905)  136  Fed.  595,  69 
C,  C.  A.  369,  reversimj  (E.  D.  Pa.  1904) 
131  Fed.  879. 
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CoBliiiuitioii  prodttdng  new  xmhU. —  It 
is  a  general  but  not  intiuriable  rule  that 
mvention  is  shown  by  a  new  combination 
of  known  elements  producing  a  new  and 
beneficial  result.  Potts  v.  Creager,  (1895) 
155  U.  S.  597,  16  S.  Ct.  194,  39  U.  S.  <L. 
ed.)   275;  Webster  Loom  Go.  17.  Higgins, 
(1882)    105  U.  S.  680,  26  U.  8.   (L.  ed.) 
1177;  Arnold  r.  Tydcn,  (P.  C.  A.  7th  Cir. 
1911)    193  Fed.  410,  113  C.  C.  A.  344;  F. 
D.  cSimmer,  etc.,  Co.  r.  Atlas  Dryer  Co., 
(C.   C.  A.  6th  Cir.   1912)    193  Fed.  993, 
113   C.    C.   A.   611;    Sheffield   Car   Co.   C 
D'Arcy,  (C.  C.  A.  6th  Cir.  1912)  194  Fed. 
686,  116  C.  C.  A.  322;   Colman  r.  Byrd 
Mfg.   Co.,    (£.  B.  N.   C.   1912)    200  Fed. 
59;  Oshkosh  Grass  Matting  Co.  v,  Waite 
Grasa  Carpet  Co.,  (C.  C.  A.  7th  Cir.  1913) 
207  Fed.  937,  125  C.  C.  A.  385;  Dart  r. 
Saylor   Electric   Co.,    (C.   C.   A.   3d   Oir. 
1914)    212  Fed.   407,   129  C.   C.  A.  601; 
6.  W.  J.  Murphy  Co.  v.  Metal  Stamping 
Co.,    (E.   D.  N.  Y.    1914)    214   Fed.   382; 
American  Hoist,  etc.,  Co.  r.  Nancy  Hanks 
Hay  Press,  etc.,  Co.,  (N.  D.  Ga.  1914)  216 
Fed.  785;  Schiebel  Toy,  etc.,  Co.  r.  Clark, 
(C.  C.  A.  6th  Cir.  1914)  217  Fed.  760.  133 
C.  C.  A.  490;  Beckwith  v,  Riley,  (N.  D. 
Ohio  1914)  220  Fed.  173;  Enterprise  Mfg. 
Co.  r.  William  Shakespeare  Jr.  Co.,    (C. 
C.  A.  6th  Cir.  1915)  220  Fed.  304,  136  C. 
C.  A.  138;  Brunswick  Refrigerating  Co.  v. 
Wolf,   (S.  D.  N.  Y.  1914)   221  Fed.  639; 
Railroad  Supply  Co.  r.  Hard  Steel  Co., 
(C.  C.  A.  7th  Cir.  1915)  222  Fed.  261,  138 
C.  C.  A.  23.     And  see  further  to  same 
effect  Coal,  etc.,  By-Products  Co.  v.  Ernst, 
(W.  D.  Pa.  1914)  212  Fed.  434,  where  the 
court  said :    "  What  then  did  the  plaintiff 
do?    He  took  these  old  elements,  and  con- 
structed a  new  apparatus,  in  which  every 
element,  or  the  suggestion  of  every  ele- 
ment, is  to  be  found  in  one  or  other  of 
8(Mne   patent   before   his.     His   invention 
consisted  in  taking  these  elements  as  he 
found   them    in    the    prior    art,    and    by 
changing   them,   using   their   equivalents, 
bringing  out  a  new  function,  and  by  re- 
arranging them,  thereby  produced  a  new 
and  useful  apparatus.    It  required  inven- 
tion to  take  the  disjecta  membra  which  he 
found  in  many  of  the  patents  and  from 
them  construct  and  complete  a  workable 
machine.    His  patents  are  therefore  valid 
as  to  the  construction  which  the  patentee 
has  described  and  claimed."    In  Read  Ma- 
chinery Co.  V,  Jaburg,  (S.  D.  N.  Y.  1914) 
212  Fed.  951,  the  court  held  that  "  aggre- 
gation will  not  apply  where  there  is  a 
combination  of  elements  capable  of  coact- 
ing  so  as  to  produce  a  unitary  result,  pro- 
vided  such   coaction   produces   novel   and 
improved  results  which  are  useful."    And 
similarly,  in  Marconi  Wireless  Tel.  Co.  V. 
Katicmal   Electric  Signaling  Co.,    (E.   D. 
N.  Y.  1914)  213  Fed.  815,  the  court  said: 


'*  Even  if  all  the  elements  of  a  combina- 
tion be  old,  it  may  still  disclose  invention 
if  the  elements  combine  to  produce  a  new 
result.  ...  It  is  only  when  the  elements 
constitute  a  mere  aggregation,  a  mechani- 
cal juxtaposition,  as  distinguished  from  a 
real  combination,  or  vital  union,  and  pro- 
duce no  new  result,  that  a  patent  can  be 
defeated  by  showing  anticipation  of  the 
separate  parts  in  divers  publications." 

A  new  combination  of  old  elements  so 
made  as  to  produce  a  new  result,  and  to 
accomplish  a  purpose  long  sought  to  be 
accomplished,    but    in    which    all    others 
have  failed,  by  making  a  completed  struc- 
ture  which    is   useful    and   valuable   and 
superior  to  all  those  of  the  prior  art,  con- 
stitutes invention.    Hale,  etc.,  Mfg.  ('o.  v. 
Oneonta,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1903) 
124  Fed.  514;   Lowrie  t'.  H.  A.  Meldrum 
Co.,   (W.  D.  N.  Y.   1903)    124   Fed.  761; 
Thomson -Houston    Electric    Co.    r.    Ohio 
Brass  Co.,   (C.  C.  Mass.   1904)    129  Fed. 
378;    Louden    Machinery    Co.    v.    Janea- 
ville  Hay  Tool  Co.,    (W.  D.  Wis.   1905) 
141     Fed.     975;     American     Steel,     etc., 
Co.     V.     Denning     Wire,     etc.,     (N.     D. 
la.      1908)       160      Fed.      108,      affirmed 
(C.  C.  A.  8th  Cir.  1909)   169  Fed.  793,  95 
C.  C.   A.  269;   In  re  Klemm,    (1903)    21 
App.  Cas.  (D.  C.)   186;  In  re  Hill,  (1905) 
26  App.  Cas.  (D.  C.)  318.    If  a  new  com- 
bination and  arrangement  of  known  ele- 
ments produces  a  new  and  beneficial  re- 
sult never  attained  before,  it  is  evidence 
of  invention,  and  such  result  need  Qot  be 
new  and  useful  in  a  primary  sense,  but 
only    approximately    so.     Beryle    v.    San 
Francisco  Cornice  Co.,   (N.  D.  CaL  1910) 
181  Fed.  692.     A  new  combination  of  old 
elements  by  which  a  new  and  useful  re- 
sult is  obtained  in  a  more  facile,  economi- 
cal, and  efficient  way,  may  be  protected  by 
patent  as  securely  as  a  new  machine  or 
compoaition  of  matter.     National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,  (C.  C.  8th  Cir.  1901)   106  Fed. 
693,  45  C.  C.  A,  544;  Ide  v.  Trorlicht,  etc.. 
Carpet  Co,   (C.  C.  A.  8th  Cir.   1902)    115 
Fed.  137,  53  C.  C.  A.  341.    A  combination 
of  old  elements  producing  a  new  and  use- 
ful result  or  an  old  result  in  a  more  facile, 
economical  and  efficient  manner,  discloses 
patentable    invention.     Newton    Washing 
Mach.  Co.  r.  Orinnel  Washing  Mach.  Co., 
(C.   C.  A.   8th   Cir.   1916)    222  Fed.  512, 
138  C.  C.  A.  112. 

A  combination  of  drier-felts  of  the  sin- 
gle-ply construction  which  were  old,  by 
super-imposing  one  such  drier-felt  upon 
another,  and  its  introduction  into  the 
field  of  a  non-anaiogoufl  art  where  it  ac- 
complished a  new  result,  was  held  to  in- 
volve patentable  invention.  Fitchburg 
Duck  Mills  r.  Barrell,  {V.  C.  A.  1st  Cir. 
1914)    214    Ftxl.    777,    131    C.   C.    A.    189. 

A  nvw  combination  of  parts  co-acting  so 
as  to  produce  a  new  and  useful  result  is  a 
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patentable  combination  although  the  ele- 
ments entering  into  it  have  no  novelty; 
and  the  fact  that  a  certain  person  ia  by 
the  terms  of  a  decree  permitted  to  sell  the 
patented  combination  does  not  entitle  an- 
other person  to  whom  the  first  person  has 
sold  one  of  the  elements  of  the  combina- 
tion to  make  the  combination  himself. 
Rubber  Tire  Wheel  Co.  v.  Goodvear  Tire, 
etc.,  Co.,  (1914)  232  U.  S.  413^34  S.  Ct. 
403,  58  U.  S.  (L.  ed.)  663,  reversing  (C. 
C.  A.  6th  Cir.  1910)  183  Fed.  978,  106  C. 
C.  A.  318.  See  also  Seim  v.  Hurd,  (1914) 
232  U.  S.  420,  34  S.  Ct.  406,  58  U.  8.  (L. 
ed.)  667;  Woodward  Co.  v,  Hurd,  (1914) 
232  U.  S.  428,  34  S.  Ct.  409,  58  U.  S. 
(L.  ed.)  670.  A  deeper  insight  leading  to 
the  perception  of  new  results  from  new 
co-ordination  of  old  elements  may  be  ex- 
ercised in  a  degree  amounting  to  in^n- 
tion.  Overweight  Counterbalance  Eleva- 
tor Co.  V,  Henry  Vogt  Mach.  Co.,  (C.  C. 
A.  6th  Cir.  1900)  102  Fed.  957,  43  C.  C. 
A.  80.  And  a  new  and  useful  result  pro- 
duced by  a  combination  not  a  mere  aggre- 
gate of  several  results  involves  sufficient 
invention  to  render  the  combination 
patentable.  National  Cash  Register  Co. 
r.  American  Cash  Register  Co..  (C.  C.  A. 
3d  Cir.  1892)  53  Fed.  367,  3  U.  S.  App. 
340,  3  C.  C.  A.  559 ;  E.  H.  Freeman  Elec- 
tric Co.  V,  General  Electric  Co..  (C.  C.  A. 
3d  Cir.  1911)  191  Fed.  168,  111  C.  C.  A. 
646. 

When    a    desired    result    is    sought   by 
those    working    in    the    art    and    skilled 
therein,  but  not  obtained  for  lack  of  effi- 
cient means,  which  such  persons  are  un- 
able to  devise,  and  another  comes  into  the 
field  and  by  some  seemingly  simple  change 
and  adaptation  of  an   old  means  or  ele- 
ment  in    a   connbination    of   elements,    is 
able    to    do    the    desired    work,    accom- 
pliflh    the   desired '  result,    a   new    result, 
or   a  better   result,  by  such  new   means 
operating      differently      from      anything 
known  in  that  art.  or  an  analogous  art, 
and  such  device  proves  commercially  suc- 
cessful, and   largely  displaces   all  others, 
and  is  more  efficient  and  just  as  durable, 
or  even  more  durable,  and  is  less  costly  in 
construction,     there     is     an     invention. 
Weber  Electric  Co.  v.  National  Gas,  etc., 
Fixture    Co.,    (S.    D.    N.    Y.    1913)    204 
Fed.    79.     This   rule   applies   also   to   an 
article  of  manufacture.     Burt  v.   Evory, 
(1890)    133  U.  S.  349,  10  S.  Ct.  394,  33 
U.  S.    (L.  ed.)    647;   Antisdel  «.  CTiicago 
Hotel   Cabinet   Co.,    (C.   C.    A.    7th   Cir. 
1898)  89  Fed.  308,  60  U.  S.  App.  572,  32 
C.  C.'^A.  216.    A  patent  for  improvements 
in  counter  stools,  used  in  stores,  consist- 
ing chiefly  of  the  use  of  a  spring  which 
automatically  throws  the  seat  over  toward 
and  under  the  counter  when  not  in  use, 
and  a  rest  for  the  stool  arm  when  in  use, 
although  combining  old  elements,  produces 
a  new  and  improved  result,  and  discloses 
invention  and  novelty.    A.  R.  Milner  Seat- 


ing Co.  f.  Yesbera,  (C.  C.  A.  «th  Cir. 
1904)  133  Fed.  916,  67  C.  C.  A.  210. 
While  the  mere  assembling  in  a  new  or- 
ganisation of  parts  of  old  structures  to 
perform  the  same  functions  in  their  new 
place  that  they  did  in  the  old  is  not  in- 
vention, yet  where  they  are  so  taken,  and 
are  organized  in  a  new  and  useful  man- 
ner, so  as  to  produce  a  more  beneficial  re- 
sult, there  may  be  invention;  and  where 
the  combination  displays  the  exercise  of 
intuitive  skill  and  genius  beyond  that 
possessed  and  exercised  by  those  well 
skilled  in  the  practice  of  the  art,  and  the 
di8co\iery  is  of  something  new  and  useful, 
invention  should  be  recognized.  Western 
Electric  Co.  v.  North  Electric  Co.,  (C.  C. 
A.  6th  Cir.  1906)  136  Fed.  79,  67  C.  C.  A. 
653. 

While  the  skull-cracking  or  metal- 
breaking  art  and  the  art  of  transporting 
finished  iron  products  are  somewhat  anal- 
ogous, the  combination  of  a  skull  or 
metaJ  cracking  weight  with  a  lifting 
'magnet  and  a  traveling  crane  is  new,  and 
the  inventor  of  a  device  involving  such  a 
combination  is  entitled  to  a  patent,  where 
it  appears  that  it  is  of  great  practical 
utility,  and  that,  although  there  are 
patents  from  ten  to  twenty -three  years  old 
covering  the  use  of  Inagnets  for  lifting 
articles  and  lifting  cranes  for  metal- 
breaking  devices,  no  one  ever  combined  the 
two.  In  re  Eastwood,  (1909)  33  App. 
Cas.  (D.  C.)  291. 

New  combination  to  accompliah  old  re- 
sult.—  One  who  selects  and  combines  ele- 
ments from  the  inventions  of  others  into 
a  new  structure  adapted  to  accomplish 
the  old  result  is  entitled  to  a  patent  only 
for  his  own  particular  form  of  adaptation. 
Loew  Supply,  etc.,  Co.  v.  Fred  Miller 
Brewing  Co.,  (C.  C  A.  7th  Cir.  1906)  138 
Fed.  886,  71   C.  C.  A.  266. 

New  and  useful  result  necessary. — 
While  it  may  not  be  possible  to  formulate 
a  definition  of  a  patentable  combination 
of  old  elements  which  will  in  all  cases  dis- 
tinguish it  from  a  mere  aggregation  of 
the  results  of  the  several  elements  of  which 
it  is  constituted,  it  may  be  said  that  the 
effect  produced  by  the  'combination  must 
be  new  and  useful,  and  not  such  as  would 
suggest  itself  to  the  mind  of  an  ordinarily 
intelligent  person,  experienced  in  the  art 
to  which  the  supposed  invention  relates. 
L.  A.  Thompson  Scenic  R.  Go.  t\  Chestnut 
Hill  Casino  Co.,  (C.  C.  A.  3d  Cir.  1904) 
127  Fed.  698,  62  C.  C.  A.  454,  dianUsHng 
appeal  (E.  D.  Pa.  1902)  119  Fed.  369; 
Voightman  i*.  Perkinson,  (N.  D.  111.  1904) 
133  Fed.  934;  Jacobs  Mfg.  Co.  v.  T.  R. 
Almond  Mfg.  Co.,  (E,  D.  N.  Y.  1909)  169 
Fed.  134;  Gaines  t7.  Alabama  Consol.  Coal, 
etc.,  Co.,  (N.  D.  Ala.  1909)  173  Fed.  303; 
Anton  V.  Grier  Bros.  Co.,  (C.  C.  A.  3d 
Cir.  1911)  185  Fed.  796,  108  C.  C.  A. 
173;  Fellows  v.  Borden's  Condensed  Milk 
Co.,    (C.   C.   A.   2d  Cir.   1911)    187   Fed. 
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1006,  ;09  C.  C.  A.  5Zoy  affirming  (S.  D. 
N.  Y.  IWO)  180  Fed.  421;  In  re  Daven- 
port, (1904)  23  App.  Cas.  (D.  C.)  370; 
In  re  Hill,  (1905)  26  App.  Cas.  (D.  C.) 
31S. 

The  use  of  a  ball  and  socket  joinl  to  ac- 
complish the  same  purpose  for  which  it 
had  previously  been  used  in  the  same  art, 
in  a  different  but  old  combination,  does 
not  constitute  invention.  Bradley  v.  Ec- 
cles,  (C.  C.  A.  2d  Cir.  1906)  143  Fed. 
621.  74  C.  C.  A.  478,  reversing  (N.  D.  N. 
Y.  1905)    138  Fed.  916. 

Merely  bringing  together  old  devices  in 
a  combination  in  which  each  performs  its 
old  functions,  without  producing  any  new 
result  by  reason  of  the  combination,  is  not 
invention.  Self-Sealing  Can  Co.  t*.  Hocker, 
(E.  D.  Pa.  1905)  136  Fed.  418;  IVArcy  r. 
Staples,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1908) 
161  Fed.  733,  88  C.  C.  A.  606;  Yost  Elec- 
tric Mfg.  Co.  f.  Perkins  Electric  Switch 
Mfg.  Co.,  (C.  C.  A.  6th  Cir.  1910)  179 
Fed.  611,  103  C.  C.  A.  116;  Warner  In- 
strument Co.  t*.  Stewart,  etc.,  Mfg.  Co., 
(C.  C.  A.  7th  Cir.  1911)  186  Fed.  507,  107 
C.  C.  A.  607.  There  is  no  invention  in 
selecting  and  putting  together  the  most 
desirable  parts  of  different  machines  in 
the  same  art,  making  a  new  machine  in 
irhich  each  part  operates  in  the  same  way 
as  it  did  in  the  old,  and  effects  the  same 
result.  Rich  r.  Baldwin,  (C.  C.  A.  6th 
Cir.  1904)    133  Fed.  920,  66  C.  C.  A.  464. 

The  Thomson  &  Rice  patent,  Xo.  413,- 
293,  for  a  system  of  electrical  distribution 
especially  adapted  to  lighting  purposes, 
and  having  for  its  objects  to  run  lamps 
or  other  translating  devices  in  series  and 
in  multiple  on  one  and  the  same  system, 
and  from  one  and  the  same  source  of  sup- 
ply, embodies  a  combination  or  aggrega- 
tion of  elements,  all  of  which  were  old, 
and  each  of  which  performs  only  its  old 
fanction^  and  in  view  of  the  prior  art,  and 
especially  of  the  Edison  municipal  sys- 
tem, is  void,  for  lack  of  patentable  in- 
vention. Salem  Electric  Co.  r.  Thomson- 
Houston  Electric  Co.,  (C.  C.  A.  3d  Cir. 
1906)  144  Fed.  974,  76  C.  C.  A.  494, 
reversing  (C.  C.  N.  J.  1905)  140  Fed. 
446. 

The  coupling,  without  modification, 
of  a  motor  that  will  run  any  kind  of  a 
machine  to  a  machine  that  will  run  with 
any  kind  of  a  motor,  is  not  patentable  in- 
vention. National  Regulator  Co.  r.  Pow- 
ers R^rulator  Co.,  (C.  C.  A.  7th  Cir. 
1908)  160  Fed.  460,  87  C.  C.  A.  444,  re- 
rrrsing    (N.  D.   111.    1907)    152  Fed.  984. 

The  Morrow  patent,  No.  504,401,  for  an 
armature  for  dynamo  electric  machines, 
claim  2,  which  covers  an  armature  core 
comprising  layers  of  segmental  laminfe 
dovetailed  to  an  internal  supporting  shell, 
in  whieh  the  segments  in  consecutive  lay- 
ers break  joints,  in  view  of  the  prior  art. 


which  discloses  segmental  lamina  which 
break  joints,  and  also  in  the  Parshall 
patent,  No.  493,337,  the  same  dovetail 
connection,  except  that  the  lamine  are 
annular  and  not  segmental,  is  merely  an 
aggregation  of  old  elements,  which  do 
not  coact  nor  perform  any  new  function, 
and  is  void  for  lack  of  patentable  inven- 
tion. Bullock  Electric  Mfg.  Co..  V,  Gen- 
eral Electric  Co.,  (C.  C.  A.  3d  Cir.  1908) 
162  Fed.  28,  89  C.  C.  A.  68,  reversing 
(C.  C.  N.  J.  1907)   155  Fed.  740. 

There  is  no  invention  in  adding,  in  a 
stem-setting  timepiece,  a  setting  mechan- 
ism such  as  is  shown  in  one  patent  to  the 
cluck  mechanism  as  shown  in  another 
patent.  In  re  Volkmann,  (1906)  28  App. 
Cas.    (D.   C.)    441. 

Adding  to  the  old  and  well-known  per- 
forated cover  of  a  powder  can,  used. for  ^ 
the  sprinkling  of  the  powder,  the  ordinary 
and  well-known  screw  cap^  without  per- 
forations, over  and  above  the  other  cover, 
so  as  to  secure  the  powder  from  sprinkling 
when  it  is  handled  or  is  in  course  of 
transportation,  is  not  patentable,  being 
a  mere  aggregation  of  well-known 
elements  without  any  features  of  patent- 
ability. In  re  Seabury,  (1904)  23  App. 
Cas.   (D.  C.)   377. 

Combination  with  innction. — A  combi- 
nation of  an  earlier  combination  of  me- 
chanical elements  and  a  function  of  that 
earlier  combination  is  not  the  subject  of 
patent.  National  Hollow  Brake-Beam  Co. 
t*.  Interchangeable  Brake-Beam  Co.,  (C. 
C.  A.  8th  Cir.  1901)  106  Fed.  693,  46  C. 
C.  A.  544. 

In  Prepayment  Car  Sales  Co.  v.  Orange 
County  Traction  Co:,  (S.  U.  N.  Y.  1913) 
214  Fed.  402,  the  court  held  that  there 
was  no  patentable  invention  in  the  loca- 
tion of  a  device  for  controlling  the  door 
of  a  car,  since  wherever  located  its  func- 
tion is  the  same  and  a  mere  change  in 
its  location  involved  mechanical  skill  and 
not  invention. 

Combination  of  old  procesaes. —  The 
Cameron,  Commin,  and  Martin  patent,  • 
No.  634,423,  for  a  process  of  and  appara- 
tus for  treating  sewage,  is  void  for  lack 
of  invention,  in  view  of  the  prior  art. 
The  process  claims  for  liquefying  sewage 
by  an  aerobic  action  are  for  an  aggrega- 
tion of  .three  separate  and  successive 
processes,  two  of  which  were  old,  and  the 
other  a  process  of  nature  not  patentable, 
and  which  had,  moreover,  been  previously 
discovered  and  utilized  by  others.  The 
apparatus  claims,  which  cover  a  settling 
tank,  a  septic  tank,  and  an  aSrator,  dis- 
close nothing  which  was  not  known  and 
used  in  the  prior  art,  except,  perhaps,  an 
improvement  in  the  outlet  ox  the  septic 
tank,  which  involved  no  invention.  Cam- 
eron Septic  Tank  Co.  v,  Saratoga  Springs, 
(N.  D.  N.  Y.  1907)    151  Fed.  242. 
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SabcomUaations. — A  patentee  of  a 
combination  may  also  obtain  a  patent  on 
a  divisional  application  for  a  subcombina- 
tion of  some  of  the  same  elements  if  new 
and  useful  in  itself,  or  in  connection  with 
previously  known  means  or  devices  neces- 
sary to  make  the  whole  an  operative  ma- 
chine or  structure.  Thomson-Houston 
Electric  Co.  t*.  Black  River  Traction  Co., 
(C.  C.  A.  2d  Cir.  1905)  135  Fed.  769,  68 
C.  C.  A.  A.  461,  reversing  (N.  D.  N.  Y. 
1903)    124  Fed.  495. 

Old  process  applied  to  analogous  sub- 
ject or  use. — The  application  of  an  old 
process  or  machine  to  a  new  or  analogous 
subject  (although  of  very  different  size 
or  material),  with  no  change  in  the  man- 
ner of  application,  and  accomplishing  no 
result  substantially  different  in  its  nature, 
will  not  sustain  a  patent.  Pennsylvania 
.  H.  Co.  f.  Locomotive  Engine  Safety  Truck 
Co.,  (1884)  110  U.  S.  490,  4  S.  Ct.  220, 
28  U.  S.  (L.  ed.)  222,  and  cases  cited; 
Peters  v.  Active  Mfg.  Co.,  (1889)  129  U. 
S.  630,  9  S.  Ct.  389,  32  U.  S.  (L.  ed.) 
738}  Peters  v.  Hanson,  (1889)  129  U.  S. 
541,  9  S.  Ct.  393,  32  U.  S.  (L.  ed.)  742; 
Foster  r.  Crossin,  (C.  C.  R.  I.  1890)  44 
Fed.  62;  Ansonia  Brass,  etc.,  Co.  v.  Elec- 
trical Supply  Co.,  (1892)  144  U.  S.  11, 
12  S.  Ct.  601,  36  U.  S.  (L.  ed.)  327; 
Lovell  Mfg.  Co.  V,  Cary,  (1893)  147 
U.  S.  623,  13  S.  Ct.  472,  37  U.  S.  (L.  ed.) 
307;  t)e  Lamar  v.  De  Lamar  Min,  Co.,  (C. 
C.  A.  9th  Cir.  1902)  117  Fed.  240,  54  C.  C. 
A.  272,  affirmed  (C.  C.  Idaho  1901)  110 
Fed.  538;  Myers  v.  Fairbanks,  (C.  C.  A. 
7th  Cir.  1912)  194  Fed.  ^1,  114  C.  C.  A. 
546;  Cowen  v.  Boston  Woven  Hose,  etc., 
Co.,  (D.  C.  Mass.  1914)  214  Fed.  806; 
Aeolian  Co.  v.  Wanamaker,  (D.  C.  Conn. 
1916)    221    Fed.   666. 

The  application  of  an  old  device  or 
process  to  a  similar  or  analogous  subject, 
with  no  change  in  the  manner  of  apply- 
ing it,  and  no  result  substantially  distinct 
in  its  nature,  is  not  patentable,  even  if 
the  new  form  of  result  has  not  before 
been  contemplated.  In  re  Noyes,  (1910) 
36  App,  Cas.    (D.  C.)    107. 

The  strengthening  of  iron  castings  by 
the  insertion  of  wrought  iron  bars  or  rods 
in  the  process  of  making  belongs  in  the 
casting  or  foundry  art,  and  not  in  the 
art  in  which  the  particular  casting  may 
be  used,  and  the  employment  of  the 
device  in  casting  brake  shoes,  after  its 
use  for  the  same  purpose  in  casting  sleigh 
runners,  anneahng  boxes  and  other 
articles  did  not  constitute  its  transfer 
and  adaptation  to  a  new  art,  nor  involve 
invention.  American  Brake  Shoe,  etc., 
Co.  r.  Railway  Materials  Co.,  (N.  D. 
111.   1906)    143   Fed.   640. 

New  form, — This  rule  applies  also  in 
cases  where  the  new  form  of  result  has 
not  been  contemplated  before.  Consol- 
idated Roller  Mill  Co.  v.  Walker,  (1891) 
138  U.  S.  124,  11  S.  Ct.  292,  34  U.  S. 
(L.  ed.)   920;  St.  Germain  v.  Brunswick, 


(1890)  135  U.  S.  227,  10  S.  Ct.  822,  34 
U.  S.  (L.  ed.)  122;  Howe  Mach.  Co.  o. 
National  Needle  Co.,  (1890)  134  U.  S. 
388,  10  S.  Ct.  670,  33  U.  S.  (L.  ed.)  963; 
Blake  v,  San  Francisco,  (1885)  113  U.  S. 
679,  5'S.  Ct.  692,  28  U.  S.  (L.  ed.)  1070; 
Pennsylvania  R.  Co.  v.  Locomotive  Engine 
Safety  Truck  Co.,  (1884)  110  U.  S.  490, 
4  S.  a.  220,  28  U.  S.  (L.  ed.)  222; 
Consolidated  Roller-Mill  Co.  t*.  Walker, 
(E.  D.  Pa.  1890)  43  Fed.  676;  Worswick 
Mfg.  Co.  r.  Kansas  City,  (W.  D.  Mo. 
1889)  38  Fed.  239;  Crandal  v.  Walters, 
(S.  D.  N.  Y.  1881)  9  Fed.  669;  McCor- 
mick  Harvesting  Mach.  Co.  <7.  Aultman, 
(N.  D.  Ohio  1893)  68  Fed.  773;  Roberts 
f.  Ryer,  (1876)  91  U.  S.  160,  23  U.  S. 
(L.   ed.)    267. 

Cheapness  or  ntility. — Nor  does  ^eater 
cheapness  or  utility  avoid  the  application 
of  this  principle.  Reckendorfer  v.  Faber, 
(1876)  92  U.  S.  347,  23  U.  S.  (L.  ed.) 
719;  Gottfried  r.  Crescent  Brewing  Co., 
(C.  C.  Ind.  1881)  9  Fed.  762. 

Product  of  mechanical  skUl, —  "If  the 
new  use  be  so  nearly  analogous  to  the 
former  one  that  the  applicability  of  the 
device  to  its  new  use  would  occur  to  a 
person  of  ordinary  mechanical  skill,  it  is 
only  a  case  of  double  use."  Mast  v.  Sto- 
ver Mfg.  Co.,  (1900)  177  U.  S.  485,  20 
S.  Ct.  708,  44  U.  S.  (L.  ed.)  866;  Red- 
ington  V.  Office  Equipment  Co.,  (W.  D. 
Ky.  1911)  189  Fed:  636;  Irvington  Mfg. 
Co.  r.  Utica  Drop  Forge,  etc.,  Co.,  (C.  C. 
A.  3d  Cir.  1911)  191  Fed.  169,  HI  C.  C. 
A.  647;  Hover  u.  Atherton  Mach.  Co., 
(C.  C.  N.  J.  1911)  193  Fed.  73;  Western 
Bottle  Mfg.  Co.  V.  Decker,  (C.  C.  A.  7th 
Cir.  1911)  193  Fed.  414,  113  C.  C.  A,  385; 
Railroad  Supply  Co.  u.  Hart  Steel  Co., 
(N.  D.  111.  1911)  193  Fed.  418;  Republic 
Rubber  Co.  i*.  Morgan,  (C.  C.  A.  2d  Cir. 
1912)  197  Fed.  549,  117  C.  C.  A.  46.  See 
Patents  Selling,  etc.,  Co.  v.  Dunn,  (S.  D. 
N.  Y.  1913)   204  Fed.  99. 

A  new  manufacture  produced  by  an  old 
process  or  machine  and  without  the  de- 
velopment of  any  new  i.dea  which  can  be 
deemed  new  or  original  is  not  an  inven- 
tion. Brown  v.  Piper,  (1876)  91  U.  S. 
37,  23  U.  S.  (L.  ed.)  200;  Piper  ©.  Moon, 
(1872)  6  Fish.  Pat.  Cas.  180,  19  Fed.  Cas. 
No.   11,182. 

The  application  of  an  old  process  to 
manufacture  an  article  to  which  it  has 
never  been  applied  is  not  a  patentaA>le  in- 
vention. There  must  be  some  new  pro- 
cess or  some  new  machinery  used  to  pro- 
duce the  result.  Adams  t?.  Loft,  (1879) 
4  B.  &  A.  Pat.  Cas.  496,  1  Fed.  Cas.  No. 
61. 

Product  as  affetted  by  method  of  maiiii- 
facture. — ^The  validity  of  a  natent  for  a 
product  or  structure  is  not  affected  by  the 
process  or  means  by  which  it  is  made,  or 
whether  it  is  made  by  hand  or  by  ma- 
chinery. American  fiteel,  etc.,  Co.  i;.  Den* 
ning  Wire,  etc.,  Co.,  (N.  D.  la.  1908)  160 
Fed.  125. 
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Old  proceM  applied  to  new  material. 
—A  product  of  an  old  process  applied  to 
a  new  material  is  not  patentable.  King 
r.  Gallun,  (1883)  10»  U.  S.  99,  3  S.  Ct. 
85,  27  U.  S.   (L.  ed.)   870. 

New  matallurgical  proceta. — ^The  fact 
that  a  large  number  of  processes  for  the 
separation  of  aluminum  from  its  ores 
were  patented,  in  all  of  which  external 
heat  was  used,  to  fuse  the  ore,  and  main- 
tain it  in  a  fused  state,  some  of  the  ap- 
plications having  been  made  after  that  of 
Bradley,  on  which  patent  No.  468,148  was 
issued,  for  a  process,  now  exclusively  used, 
in  which  both  fusion  and  electrolysis 
were  produced  by  the  same  electric  cur- 
rent, is  persuasive  evidence  that  it  in- 
volved invention.  Electric  Smelting,  etc., 
Co.  r.  Pittsburg  Reduction  Co.,  (C.  C.  A. 
2d  Cir.  1903)  125  Fed.  926,  60  C.  C.  A. 
636,  modifuing  (W.  D.  N.  Y.  1901)  111 
Fed.  742. 

Application  of  known  material  to  new 
Me. — Where  a  material  or  composition  is 
already  known  its  application  to  a  new 
use  does  not  constitute  inventicm.  Mat- 
tliews  V.  Skates,  (1860)  1  Fish.  Pat.  Cas. 
602,  16  Fed.  Cas.  No.  9,291. 

A  patent  for  a  material  for  making 
steam  packing  may  involve  invention,  al- 
though a  similar  material  had  previously 
been  used  for  other  and  wholly  different 
purposes.  Forsyth  i*.  Garlock,  (C.  C.  A. 
Ist  Cir.  1906)  142  Fed.  461,  73  C.  C.  A. 
577. 

Material  for  particnlar  use  capable  of 
other  naea. — Where  a  patent  for  a  mate- 
rial to  be  used  for  a  stated  purpose  in- 
volved invention,  it  is  not  necessarily 
rendered  invalid  by  the  fact  that  the 
patentee  also  suggests  its  use  for  a  dif- 
ferent purpose,  for  which  alone  it  would 
not  be  patentable.  Forsyth  t;.  Garlock, 
(C.  C.  A.  1st  Cir.  1006)  142  Fed.  46.1, 
73  C.  C.  677. 

Application  of  known  articles  to  new 
vie. — There  is  not  sufficient  invention  for 
a  patent  in  the  application  of  articles  ex- 
isting in  a  given  form,  and  applied  to  a 
certain  use,  to  a  new  use  in  practically 
the  same  form.  Crandal  v.  Walters,  (S. 
D.  N.  Y.  1881)   9  Fed.  659. 

The  conception  of  the  application  of  an 
endless  chain  rake  which  had  been  used 
to  moive  ice,  coal,  hay,  and  crushed  sugar 
cane,  to  the  new  use  of  raking  sugar  cane 
from  a  loaded  car  before  it  is  crushed, 
is  not  an  exercise  of  inventive  genius. 
Mallon  t?.  Gregg,  (C.  €.  A.  8th  Cir.  1906) 
137  Fed.  68,  69  C.  C.  A.  48,  affirming  (C. 
C.  Minn.  1903)    126  Fed.  377. 

A  thermostat,  when  used  to  cut  off  the 
■apply  to  a  gaa  engine,  performs  no  un- 
usual function,  and  does  not  produce  a 
new  and  useful  result  that  rises  to  the 
dignity  of  invention.  In  re  Adams, 
(1904)  24  App  Cae.  (D.  C.)  275. 

Application  of  old  device  to  old  art.^ 
He  application  of  an  old  device  to  an 


art  also  old  to  which  it  had  never  be- 
fore been  applied  tends  to  show  invention. 
Dodge  V.  Porter,  (C.  C.  Mass.  1899)  98 
Fed.  624;  Thomson-Houston  Electric  Co. 
V,  Winchester  Ave.  R.  Co.,  (C.  C  Conn. 
1895)  71  Fed.  192. 

The  transfer  of  an  old  device  to  a  new 
use  in  a  different  art  may  involve  inven- 
tion. Hale,  etc.,  Mfg.  Co.  t;.  Oneonta,  etc., 
R.  Co.,  (N.  D.  N.  Y.  1903)   124  Fed.  514. 

Particular  application  of  old  device  or 
process. —  It  being  old  to  glaxe  fixed  metal 
sash  with  wire  glass  and  to  use  fusible 
links  in  places  where  any  weight,  such  as 
a  door,  a  valve,  wires,  shutters,  or  any 
other  thing  is  to  be  kept  suspended,  un- 
til, on  the  breaking  out  of  a  fire,  the  same 
is  clos^  by  the  action  of  heat,  there  was 
no  invention  in  so  glazing  a  pivoted  sash, 
nor  in  using  a  fusible  link  to  hold  in  an 
open  position  an  automatically  closing 
sash,  more  especially  when  it  was  old  to 
hold  such  a  aash  open  by  means  of  a  cord 
described  in  the  patent  to  be  the  equiva- 
lent of  a  fusible  link.  Voightmann  v. 
Weis,  etc.,  Cornice  Co.,  (W.  D.  Mo.  1904) 
133  Fed.  298. 

It  being  old  to  vulcanise  a  rubber  sole 
to  the  outer  leather  sole  of  a  shoe,  and 
old  to  vulcanize  a  rubber  sole  to  the  in- 
ner sole,  there  is  no  invention  in  vulcan* 
izing  a  rubber  sole  directly  to  the  inner 
sole  of  a  particular  kind  provided  with 
a  welt.  In  re  Butterfield,  (1904)  23  App. 
Cas.  (D.  C.)  84. 

Extending  use  of  old  device. —  It  is  not 
invention  to  merely  extend  the  use  of  an 
old  combination  of  elements,  where  no  new 
result  is  produced  and  no  new  method  of 
producing  the  old  result.  Voightmann  v. 
Weis,  etc.,  Cornice  Co.,  (C.  C.  A.  8th  Cir. 
1906)  148  Fed.  848,  78  C.  C.  A.  538,  af- 
firming  (W.  D.  Mo.  1904)    133  Fed.  298. 

New  use  of  old  device. —  The  transfer  of 
an  old  device  to  a  new  use  in  a  different 
art  may  involve  invention.  Hale,  etc., 
Mfg.  Co.  V*  Oneonta,  etc.,  R.  Co.,  (N.  D. 
N.  Y.  1903)    124  Fed.  514. 

The  application  of  an  old  machine  or 
combination  to  new  use  is  not  invention, 
or  subject  of  a  patent.  Webster  v,  C.  A. 
Dunham  Co.,  (C.  C.  A.  8th  Cir.  1910) 
181  Fed.  836,  104  C.  C.  A.  346. 

Device  chiefly  useful  for  purpose  other 
than  intended. — A  patent  will  not  fail  be- 
cause the  principal  advantages  of  the  in- 
vention prove  to  be  different  from  the 
one  chiefly  in  the  patentee's  mind,  if  there 
be  in  the  concept  an  actual  advantage  and 
the  structure  embodying  it  discloses  pat- 
entable invention.  Kuhlman  Electric  (Ik). 
1*.  General  Electric  Co.,  (CCA.  7th  Cir. 
1906)   147  Fed.  709,  78  C.  C  A.  97. 

New  functions  producing  new  results. — 
The  assertion  of  a  new  function  or  effect, 
to  give  patentability  to  a  device,  should 
only  be  sustained  on  proof  of  novel  or  un- 
expected properties  or  uses  capable  of  pro- 
ducing   novel    results.      General    Electric 
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Ck).  t;.  Yost  Electric  Mfg.  Co.,  (G.  C.  A. 
2d  Cir.  1905)  139  Fed.  568,  71  C.  C.  A. 
552. 

Application  of  familiar  knowledge. — 
A  patent  should  not  be  issued^  wliere  the 
alleged  invention  is  a  mere  modification 
of  the  principle  involved  in  former  inven- 
tions or  discoveries.  A  valid  patent  can- 
not be  issued  for  an  improvement  which 
is  simply  a  new  application  of  knowledge 
already  familiar  to  those  skilled  in  the 
art.  In  re  Faber,  (1908)  31  App.  Gas. 
(D.  G.)  531;  In  re  Blackmore,  (1900)  33 
App.  Gas.   (D.  G.)  434. 

While  a  process  for  tempering  metallic 
articles  claimed  by  an  applicant  may  be 
a  great  improvement  over  one  for  which 
a  patent  has  been  granted,  it  involves 
no  invention  to  supply  the  patentee's  ap- 
paratus with  a  refrigerating  mediiun 
adapted  to  reduce  the  temperature  to  a 
lower  point  than  he  indicated,  especially 
when  the  lower  temperature  has  been  used 
in  the  processes  of  others.  In  re  Ghase, 
(1909)   33  App.  Gas.   (D.  u.)  441. 

Old  device  producing  new  result. — Ah 
application  of  an  old  device  producing  a 
new  and  different  result  is  patentable 
as  an  improvement  on  the  original  device, 
but  such  result  must  not  be  the  same  in 
character  as  the  original  result.  National 
Cash  Register  Co.  r.  Boston  Gash  Indica- 
tor, etc.,  Co.,  (1895)  166  U.  S.  502,  15 
S.  Gt.  434,  39  U.  S.  (L.  ed.)  511;  Potts  v. 
Greager,  (1895)  155  U.  S.  597,  15  S.  Ct. 
194.  39  U.  S.  (L.  ed.)  275;  Blake  v.  San 
Francisco,  (1885)  113  U.  S.  679,  5  S.  Gt. 
692,  28  U.  S.  (L.  ed.)  1070;.  Lindsay  v. 
Stein,  (188^)  20  Blatchf.  (U.  S.)  370; 
Grosjean  i>.  Peck,  etc.,  Co.,  (1873)  11 
Blatchf.  54,  11  Fed.  Gas.  No.  5,841;  Bray 
V.  Hartshorn,  (1860)  1  Cliff.  538,  4  Fed. 
Gas.  No.  1,820;  Phillips  v.  Page,  (1860) 
24  How.  164,  16  U.  S.  (L.  ed.)  639; 
Hotchkiss  V.  Greenwood,  (1850)  11  How. 
248,  13.  U.  S.  (L.  ed.)  683;  Dodge  r. 
Porter  (C.  C.  Mass.  1899)  98  Fed.  6^; 
Irwin  V,  Hasselman,  (C.  G.  A.  1899)  97 
Fed.  964,  38  G.  C.  A.  587,  affirming  (C.  G. 
Ind.  1898)  86  Fed.  642;  Reynolds  v.  Bu2- 
zell,  (G.  G.  A.  Ist  Cir.  1899)  96  Fed.  997, 
37  C.  G.  A.  656;  Carnegie  Steel  Co.  v, 
Cambria  Iron  Co.,  (W.  D.  Pa.  1898)  89 
Fed.  721;  A.  B.  Dick  Co.  r.  Henry,  (S.  D. 
N.  Y.  1896)  76  Fed.  388;  Byerly  v,  Cleve- 
land Linseed  Oil  Works,  (N.  D.  Ohio 
1887)  31  Fed.  73;  Weston  Dynamo  Elec- 
tric Mach.  Co.  V.  Arnoux,  (S.  D.  N.  Y. 
1884)  20  Fed.  112;  Lockwood  v.  Cutter 
Tower  Co.,  (C.  C.  Mass.  1882)  11  Fed. 
724;  Union  Paper  Collar  Co.  v.  White, 
(1875)  2.B.  A  A,  Pat.  Gas.  60,  24  Fed. 
Gas.  No.  14,396;  Roberts  v,  Dickey, 
(1871)  4  Fish.  Pat.  Gas.  592,  20  Fed.  Gas. 
No.  11,899. 

In  O'Brien-Worthen  Go.  t?.  Stempel,  (G. 
C.  A.  8th  Cir.  1913)  209  Fed.  847,  128  G. 
C.  A.  53,  the  court  said:  ''The  appli- 
cation  of   an   old   device   to   a  new    use 


is  not  always  or  generally  even  patentable. 
It  is  only  when  the  new  use  is  so  recondita 
and  remote  from  that  to  which  the  old 
device  has  been  applied  or  for  which  it 
was  conceived  that  its  application  to  the 
new  use  would  not  occur  to  the  mind  of 
the  ordinary  mechanic  skilled  in  the  art, 
that  there  is  invention  in  the  conception 
of  its  application  to  the  new  use,  and  the 
old  use  fails  to  limit  the  .claim  of  such 
an  application." 

The  use  of  old  elements,  in  the  old 
position,  and  in  the  old  relationship  to 
each  other,  to  get  a  "  new  result "  is  not 
invention.  Weir  Frog  Co.  f.  Porter,  (C. 
C.  A.  6th  Cir.  1913)  206  Fed.  670,  124 
C.  C.  A.  470. 

The  application  of  a  device  to  a  new 
use  in  another  industry  may  constitute 
invention  when  the  original  inventor  never 
designed  or  used  it  for  the  purpose  to 
which  it  was  later  applied.  National 
Tube  Co.  t?.  Aiken,  (G.  G.  A.  6th  Cir. 
1908)  163  Fed.  264,  91  G.  G.  A.  114, 
affirming  (N.  D.  Ohio  1907)   157  Fed.  691. 

The  application  of  an  old  machine  or 
device  to  a  new>  use  is  patentable,  where 
the  applicability  would  not  be  perceived 
by  a  person  of  ordinaiy  mechanical  skill, 
and  It  is  incapable  of  performing  the 
function  requisite  to  the  new  use  with- 
out substantial  modification.  Wayne 
Mfg.  Co.  V.  Benbow-Brammer  Mfg.  Co., 
(C.  C.  A.  8th  Cir.  1909)  168  Fed.  271,  93 
G.  C.  A.  573,  affirming  (E,  D.  Mo.  1908) 
157  Fed.  559. 

New  application  of  old  means. — What* 
ever  may  be  the  correctness 'of  the  theory 
of  operation  if  a  new  application  of  old 
means  is  sufficiently  described  to  enable 
those  skilled  in  the  art  to  produce  a  new 
and  useful  result,  that  is  enough.  Com- 
bustion Utilities  Corp.  t*.  Worcester  Gas- 
light Co.,  (C.  C.  Mass.  1911)  190  Fed. 
155,  affirmed  (C  G.  A.  Ist  Cir.  1912)  194 
Fed.   1023,  114  O.  G.  A.  643. 

New  or  •substantially  changed  methoda. 
—  Broadly  speaking,  a  process  is  a  definite 
combination  of  new  or  old  elements,  in- 
gredients, operations,  ways,  or  means  to 
produce  a  new,  improved,  or  old  result. 
Any  substantial  change  therein,  by  omis- 
sion to  the  same  or  better  result,  or  by 
modification  or  substitution  with  differ- 
ent function  to  the  same  or  better  result, 
is  a  new  and  patentable  process.  New  or 
substantially  changed  methods  whereby 
the  product  is  bettered,  increased,  cheap- 
ened, may  be  a  new  and  patentable  proc- 
ess. Minerals  Separation  v,  Hyde,  (D.  C. 
Mont.  1913)  207  Fed.  956. 

Double  use. —  It  is  a  case  of  double 
use  only  v^here  the  new  use  is  so  nearly 
analogous  to  the  previous  one  that  the 
application  of  the  device  to  its  new  use  in- 
volves mechanical  skill  only.  Brown  t;. 
Piper,  (1875)  91  U.  S.  37,  23  U.  S. 
(L.  ed.)  200;  Tucker  v,  Spalding,  (1871) 
13  Wall.  453,  20  U.  S.   (L.  ed.)  615;  I^t- 
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telier  v.  Mann,  (8.  D.  Cal.  1809)  91  Fed. 
909;  Union  Oas  Engine  Co.  v.  Doak,  (N. 
D.  CaL  1898)  88  Fea.  86;  Adams  Electric 
R.  Co.  r.  Lindell  R.  Co.,  (C.  C.  A.  8th 
Cir.  1896)  77  Fed.  432,  40  U.  S.  App.  482, 
23  C.  C.  A.  223;  Schreiber,  etc.,  Co.  r. 
Grimm,  (C.  C.  A.  6th  Cir.  1896)  72  Fed. 
671,  43  U.  S.  App.  10,  19  C.  C.  A.  67; 
Wataon  v,  Stevens,  (S.  D.  N.  Y.  1891) 
47  Fed.  117;  Swift  v,  Whisen,  (1867)  3 
Fish.  Pat.  Cas.  343,  23  Fed.  Cas.  No. 
13,700;  In  re  Briggs,  (1896)  9  App.  Cas. 
(D.  C.)  478.  Applying  an  old  process 
to  a  new  use  is  not  invention.  Baker  v. 
F.  A.  Dunoombe  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1906)  146  Fed.  744,  77  C.  C.  A. 
234. 

The  application  of  a  device  to  a  new 
use,  so  closely  related  to  a  prior  one  that 
the  applicability  of  the  device  to  the  new 
use  would  occur  to  a  person  uf  ordinary 
mechanical  skill,  is  only  a  case  of  double 
use,  and  does  not  involve  invention.  Lewis 
Blind  Stitch  Mach.  Co.  v.  Premium  Mfg. 
Co.,  (C.  C.  A.  8th  Cir.  1908)  163  Fed. 
950,  90  C.  C.  A.  310. 

The  application  of  an  old  machine,  com- 
bination, or  device,  without  substantial 
modification,  to  a  new  use,  is  not  inven- 
ti<m  nor  patentable.  Wayne  Mfg.  Co.  r. 
Benbow-Branmi^  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1909)  168  Fed.  271,  93  C.  C.  A. 
673,  affirming  (E.  D.  Mo.  1908)  157  Fed. 
569. 

Where  certain  French  patents  showed  a 
seam  for  sewed  articles,  consisting  of  two 
parallel  rows  of  stitches,  crossed  on  the 
npper  surface,  and  secured  on  the  under 
Bide  by  two  straight  parallel  lines  of 
shuttle  threads,  and  an  American  patent 
showed  two  straight  parallel  lines  of 
needle  thread  stitches,  not  crossed  on  the 
sorfaee  of  the  goods,  the  stitches  of  both 
lines  secured  on  the  under  side  of  the 
work  by  a  single  transverse  hook  thread, 
a  seam  for  sewed  articles,  consisting  of 
two  cross-threads  on  the  upper  surface  of 
the  fabric  and  a  single  locking  thread 
Grossing  the  seam  below  the  fabric,  was 
not  naten table;  the  substitution  for  the 
two  locking  threads  used  in  the  old  cross- 
thread  seam  of  the  single  locking  thread, 
before  used  in  the  parallel  stitch  seam, 
not  being  invention,  but  double  use.  In 
re  Kleoim,  (1903)  21  App.  Cas.  (D.  C.) 
186. 

Putting  two  well-known  devices  to- 
gether—  such  as  combining  an  ordinary 
tool  or  blade  in  common  use  in  caulking 
the  seams  of  ships  with  oakum,  with  an 
sutomatieally  operating  pneumatic  .  ham - 
iiK>r.  which  is  adapted  to  be  controlled 
and  adjiwted  by  hnind  —  is  nothing  more 
than  an  obvious  double  use  that  would 
occur  to  any  one  skilled  in  the  art,  and 
is  not  invention,  although  the  combination 
may  cheapen  the  cost  of  production.  Such 
eunsiderations  have  weight  only  when  the 
question  of  patentability  is  otherwise  in 


doubt.      In   re   Mason,    (1908)    31    App. 
Cas.  (D.  C.)  639. 

Remote  result  by  use  of  old  devioe.^ — 
Where  the  use  of  the  old  device  produces 
a  new  result  and  the  relations  between 
the  uses  are  remote  it  may  involve  inven- 
tion. Newton  v.  Vaucher,  (1851)  6 
Exch.  (Eng.)  859;  Potts  i*.  Creager, 
(1896)  156  U.  S.  597,  16  S.  Ct.  194,  39 
U.  S.  (L.  ed.)  275;  Ansonia  Brass,  etc., 
Co.  t*.  Electrical  Supply  Co.,  (1892)  144 
U.  S.  11,  12  S.  Ct.  601,  36  U.  8.  (L.  ed.) 
327;  National  Filtering  Oil  Co.  r.  Arctic 
Oil  Co.,  (1871)  8  Blatchf.  416,  17  Fed. 
Cas.  No.  10,042;  Strong  v.  Noble,  (1869) 
6  Blatchf.  477,  23  Fed.  Cas.  No.  13,643; 
PoiUon  V,  Schmidt,  (1869)  6  Blatchf.  299, 
19  U.  S.  (L.  ed.)  11,241;  Bray  v.  Harts- 
horn, (1860)  1  Cliff.  538,  4  Fed.  Cas.  No. 
1,820;  Reynolds  f.  Buzzell,  (C.  C.  A.  1st 
Cir.  1899)  96  Fed.  997,  87  C.  C.  A.  656; 
Hobbie  f.  Smith,  (N.  D,  N.  Y.  1886)  27 
Fed.  656;  Forsyth  v.  Clapp,  (1873)  6 
Fish.  Pat.  Cas.  628,  9  Fed.  Cas.  No.  4,949; 
McComb  f.  Ernest,  (1871)  1  Woods  195, 
6  Fed.  Cas.  No.  3,155;  Stanley  Works  v. 
Sargent,  (1871)  8  Blatchf.  344,  22  Fed. 
Cas.  No.  13,289;  Judson  v.  Moore,  (1860) 
1  Fish.  Pat.  Cas.  544,  14  Fed.  Cas.  No. 
7,569;  Treadwell  f.  Parrott,  (1866)  3 
Fish.  Pat.  Cas.  124,  24  Fed.  Cas.  No. 
14,158;  Union  Paper  Collar  Co.  t?.  White, 
(1875)  2  B.  A  A.  Pat.  Cas.  60,  24  Fed. 
Cas.  No.  14,396 ;  Swift  f.  Whisen,  ( 1867 ) 
3  Fish.  Pat.  Cas.  343,  23  Fed.  Cas.  No. 
13,700. 

If  the  relations  between  an  old  machine 
and  a  new  use  of  it  are  remote,  and  if  the 
use  of  the  old  device  produces  a  new  re- 
sult, the  application  may  be  patentable. 
Webster  t;.  (5.  A.  Dunham  Co.,  (C.  C.  A. 
8th  Cir.  1910)  181  Fed.  836,  104  C.  C.  A. 
346. 

Old  device  unchanged  for  new  use. — 
When  it  requires  substantially  no  change 
in  an  old  device  to  adapt  it  to  a  new  use 
such  adaptation  is  not  patentable,  how- 
ever remote  the  new  use  may  be,  if  no  new 
force  or  mode  of  application  is  necessary 
in  carrying  on  the  use.  Stearns  t'.  Russell, 
(C.  C.  A.  6th  Cir.  1898)  85  Fed.  218, 
54  U.  S.  App.  591,  29  C.  C.  A.  121. 

New  combination  appUed  to  old  purpose. 
— The  application,  however,  of  a  new  com- 
bination or  process  to  an  old  purpose  is 
not  affected  }iy  the  principle  tnat  inven- 
tion is  not  involved  m  the  application  of 
an  old  machine  'or  combination  to  a  new 
purpose.  Howe  r.  Abbott,  (1842)  2  Story 
190,  12  Fed.  Cas.  No.  6,766;  In  re  Heb- 
bard,  (1857)  MacA.  Pat.  Cas.  543,  11 
Fed.  Cas.  No.  6,314. 

In  Otis  Elevator  Co.  v.  Interborough 
Rapid  Transit  Co.,  (C.  C.  A.  2d  Cir. 
1915)  222  Fed.  501,  138  C.  C.  A.  97, 
the  court  held  that  a  new  combination 
producing  a  device  adapted  for  the  serv- 
ice, required  of  an  automatic  starter  and 
which   overcame  the  objection  which  ap- 
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peared  to  have  been  recognized  for  years 
m  automatic  starters  of  a  like  type,  con- 
stituted invention. 

Adapting  old  device  to  new  use. — ^Ac- 
cording to  the  patent  law  the  inventive 
faculty  resides  in  the  reduction  of  an  idea 
to  practice  as  distinguished  from  merely 
making  mechanical  alterations,  and  when- 
ever an  old  device  is  put  to  a  new  use,  and 
such  use  produces  a  new  result,  a  ques- 
tion of  fact  arises  as  to  whether  sudi 
other  adaptation  would  occur  to  a  person 
of  ordinary  mechanical  skill.  General 
Electric  Ca  v.  Dunkirk,  (W.  D.  N.  Y. 
1913)   211  Fed.  658. 

Reduction  to  practice.— The  ideas  and 
theories  of  an  inventor  must  be  reduced 
to  practical  form  before  an  invention 
exists.  Dashiell  v.  Grosvenor,  (1896)  162 
U.  S.  425,  16  S.  Ct.  805,  40  U,  S.  (L.  ed.) 
1025;  Clark  Thread  Go.  v.  Willimantic 
Linen  Co.,  (1891)  140  U.  S.  481,  11  S. 
Ct.  846,  35  U.  S.  (L.  ed.)  521;  Telephone 
Cases,  (1888)  126  U.  S.  1,  8  S.  Ct.  778, 
31  U.  S.  (L.  ed.)  863;  Wheeler  t\  Clip- 
per Mower,  etc.,  Co.,  (1872)  10  Blatchf. 
181,  29  Fed.  Cas.  No.  17,498;  Cahoon  v. 
Ring,  (1861)  1  Cliff.  592,  4  Fed.  Cas. 
No.  2,292;  Washburn  v.  Gould,  (1844)  3 
Story  122,  29  Fed.  Cas.  No.  17,214;  Coffin 
r.  Ogden,  (1874)  18  Wall  120,  21  U.  S. 
(L.  ed.)  821;  Seymour  r.  Osborne,  (1871) 
11  Wall.  516,  20  U.  S.  (L.  ed.)  33;  West- 
inghouse  Electric,  etc.,  Co.  r.  Saranac 
Lake  Electric  Light  Co.,  (N.  D.  N.  Y. 
1901)  108  Fed.  221;  McEwan  Bros.  Co.  c. 
McEwan,  (C.  C.  N.  J.  1899)  91  Fed.  787; 
Campbell  Printing-Press,  etc.,  Co.  v.  Du- 
plex Printing-press  Co.,  (E.  D.  Mich. 
1898)  86  Fed.  315;  Wheaton  v.  Kendall, 
(N.  D.  Cal.  1898)  85  Feu.  666;  Front 
Rank  Steel  Furnace  Co.  r.  Wrought  Iron 
Range  Co.,  (E.  D.  Mo.  1894)  63  Fed. 
995;  American  Automaton  Weighing 
Mach.  Co.  V.  Blauvelt,  (E.  D.  N.  Y.  1892) 
50  Fed.  213;  Torrant  r.  Duluth  Lumber 
Co.,  (C.  C.  Minn.  1887)  30  Fed.  830; 
Draper  v.  Potomska  Mills  Corp.,  (1878) 
3  B.  A  A.  Pat.  Cas.  214,  7  Fed.  Cas.  No. 
4,072;  EUithorp  r.  Robertson,  (1859)  4 
Blatchf.  307,  8  Fed.  Cas.  No.  4,408;  Mc- 
Cormick  f.  Seymour,  15  Fed.  Cas,  No. 
8,725;  Roberts  r.  Reed  Torpedo  Co., 
(1869)  3  Fish.  Pat.  Cas.  629,  20  Fed. 
Cas.  No.  11,910;  Ransom  f.  New  York, 
(1856)  1  Fish.  Pat.  Cas.  252,  20  Fed. 
Cas.  No.  11,573;  White  r.  Allen,  (1863) 
2  Fish.  Pat.  Cas.  440,  29  Fed.  Cas.  No. 
17,535;    Pelton    v.   Waters,    (1874)     1    B. 

6  A.  Pat.  Cas.  599,  19  Fed.  Cas.  No. 
10,913;  Griffin  t*.  Swenson,  (1899)  15 
App.  Cas.  (D.  C.)  135;  Mason  v.  Hep- 
burn, (1898)  13  App.  Cas.  (D.  C.)  86; 
Stevens  r.  Seher,  (1897)  11  App.  Cas. 
(D.   C.)    245;    Porter   v.  Louden,    (1895) 

7  App.  Cas.   (D.  C.)   64. 

Necessity  of  practical  teat. — Where,  in 
an  interference,  the  claim  of  one  of  the 
parties  to  reduction  to  practice  is  founded 


on  a  typewriting  machine  having  six  type 
bars  embodying  the  issue,  and  he  tes- 
tifies that  he  manipulated  these  bars  and 
thereby  satisfied  himself  of  the  practical 
mechanism  of  the  invention,  but  no  paper 
waa  used,  and  his  satisfaction  resulted 
from  the  operation  of  the  bars  singly,  it 
was  held  that  that  was  not  sufficient  to 
show  actual  reduction  to  practice.  Paul 
V.  Hess,  (1905)  24  App.  Cas.  (D.  C.) 
462. 

Construction  of  operative  device  as  re- 
duction  to  pra>ctice, — While  the  construc- 
tion of  a  full-size  operative  device  may 
sometimes  be  regarded  as  reduction  -  to 
practice,  although  it  has  been  called  a 
model,  such  a  model,  so  called,  must  be 
quite  different  from  the  ordinary  model, 
which,  while  it  may  show  the  invention, 
is  incapable,  of  operation  to  effect  its  pur- 
poses. Hanmsond  t*.  Basch,  (1905)  24 
App.  Cas.    (D.  C.)    469. 

Articles  made  eofperimentally  of  inferior 
materiaL — A  lamp  socket  made  6f  wood, 
which  was  successfully  operated  for  the 
purpose  for  which  it  was  constructed,  is 
a  reduction  to  practice,  although  the  com- 
mercial article  would  be  made  of  metal, 
or  of  some  other  substance  more  durable 
than  wood;  and  it  is  immaterial  that  it 
was,  during  the.  interference  proceeding, 
called  a  "model."  Norden  t*.  Spaulding, 
( 1904 )   24  App.  Cas.   ( D.  C. )   286. 

Want  of  perfect  accura/^  in  voting 
machine. —  The  primary  and  moat  essen- 
tial requisite  of  a  voting  machine  being 
that  of  unfailing  accuracy,  the  building 
of  such  a  machine  that  fails  to  r^iater 
as  often  as  once  in  one  hundred  times 
cannot  be  regarded  as  a  successful  reduc- 
tion to  practice,  especially  where  it  is  not 
apparent  that  it  was  not  due  to  some' 
fundamental  fault  of  the  machine  tather 
than  to  crude  workmanship.  McKensie 
V.  Cummings,  (1904)  24  App.  Cas. 
(D.  C.)    137. 

The  comparative  crudcness  of  an  orig- 
inal construction^  as  contrasted  with  sub- 
sequent machines,  is  no  ground  for  the 
refusal  of  the  merit  of  operative  success. 
Smith  r.  Brooks,  (1904)  24  App.  Cas. 
(D.  C.)   76. 

Results  as  test  of  invention. —  While 
the  result  or  effect  of  a  process  is  not 
patentable,  it  may  become  the  test  of  in- 
vention which  may  be  inferred  from  the 
existence  of  the  results.  Tread  well  r.  Fox, 
(1859)  24  Fed.  Cas.  No.  14,156. 

Results  are  not  enough  to  conclusively 
show  invention,  and  invention  or  dis- 
covery as  distinct  from  mere  mechanical 
skill  must  be  shown.  Monce  t*.  Adams, 
(1874)  12  Blatchf.  1,  17  Fed.  Cas.  No. 
9,705;  McClain  v.  Ortmayer,  (1891)  141 
U.  S.  419,  12  S.  Ct.  76,  35  U.  S.  (L.  ed.) 
800;  Gardner  v.  Herz,  (1886)  118  U.  S. 
180,  6  S.  Ct.  1027,  30  U.  S.  (L.  ed.)  168; 
Thompson  v.  Boisselier,  (1885)  114  U.  S. 
1,  5  S.  Ct.   1042,  29  U.  S.    (L.  ed.)    7«; 
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Hollister  v.  Benedict,  etc.,  Mfg.  Co., 
(1886)  113  U.  S.  59,  6  S.  Ct  717,  28 
(J.  S.  (L.  ed.)  901;  Perry  v.  Revere  Rub- 
ber Co.,  (C.  C.  Ma«8.  1898)  8«  Fed.  633; 
Dunbar  v.  fiaatem  Elevating  Co.,  (C.  C. 
A.  2d  Cir.  1897)  81  Fed.  201;  Sax  v. 
Taylor  Iron- Works,  (C.  C.  N.  J.  1887)  30 
Fed.  835;  Enterprise  Mfg.  Co.  r.  Sargent, 
(C.  C.  Conn.  1886)  28  Fed.  185;  May  f?. 
Fon  du  Lack  County,  (£.  D.  Wis.  1886) 
27  Fed.  691;  Celluloid  Mfg.  Co.  v.  Corn- 
stock,  etc.,  Co.,  (C.  C.  Conn.  1886)  27 
Fed.  358;  Spill  v.  Celluloid  Mfg.  Co., 
(S.  D.  N.  Y.  1884)  21  Fed.  631;  Phillips 
r.  Detroit,  (1879)  4  B.  &  A.  Pat.  Caa. 
347,  19  Fed.  Gas.  No.  11,100. 

HoTeUy  and  ntility  are  evidence  of  in- 
vention. Monoe  t*.  Adams,  (1874)  12 
Blatchf.  1,  17  Fed.  Caa.  No.  9J06;  Stan- 
ley Works  p.  Sargent,  (1871)  8  Bkitchl. 
344,  22  Fed.  Caa.  No.  13,289;  Hall  v. 
WUea,  (1851)  2  Blatchf.  194,  11  Fed. 
Caa.  Ko.  6,954;  Blake  i7.  San  Francisco, 
(1885)  113  U.  S.  679,  5S.  Ct.  692,  28 
U.  S.  (L.  ed.)  1070;  Webster  Loom  Co. 
r.  Higgins,  (1882)  105  U.  S.  580,  26  U.  S. 
(L.  ed.)  1177;  Smith  v,  Goodyear  Dental 
Vulcanite  Co.,  (1876)  93  U.  S.  486,  23 
U.  S.  (L.  ed.)  952;  Badiache  Anilin,  etc., 
Fabrik  r.  Kalle,  (S.  D.  N.  Y.  1899)  94 
Fed..  163;  A.  B.  Dick  Co.  v,  Henry,  (S.  D. 
N.  Y.  1896)  75  Fed.  388;  Holmes  r.  Tru- 
man, (C.  C.  A.  9th  (^r.  1895)  67  Fed. 
542,  29  U.  S.  App.  572,  14  C.  C.  A.  617; 
Oabome  v.  Glacier,  (E.  D.  Pa.  1887)  31 
Fed.  402;  Sax  v.  Taylor  Iron- Works, 
(C.  C.  N.  Y.  1887)  30  Fed.  835;  Enter- 
prise Mfg.  Co.  r.  Sargent,  (C  C.  Conn. 
1886)  28  Fed.  185;  Asmus  v.  Alden,  (E. 
D.  Pa.  1886)  27  Fed.  684;  Sewing-Mach. 
Co,  r.  Frame,  (E.  D.  Pa.  1884)  24  Fed. 
596;  Davis  t?.  Fredericks,  (S.  D.  N.  Y. 
1884)  19  Fed.  99;  National  Car-Brake 
Shoe  Co.  P.  Boston,  etc.,  R.  Co.,  (C.  C. 
Mase.  1883)  15  Fed.  462;  Western  Elec- 
tric Mfg.  Co.  t\  Chicago  Electric  Mfg. 
Ce.,  (N.  D.  111.  1882)  14  Fed.  691;  De- 
troit Lubricator  Mfg.  Co.  v.  Renchard, 
(E.  D.  Mich.  1881)  9  Fed.  293;  Wisner 
«.  Grant,  (N.  D.  N.  Y.  1880)  7  Fed.  485; 
Hoe  V.  Cottrell,  (C.  C.  Conn.  1880)  1 
Fed.  587;  Terry  Clock  Co.  v.  New  Haven 
Clock  Co.,  (1879)  4  B.  &  A.  Pat.  Caa. 
121,  23  Fed.  Caa.  No.  13,840;  Many  v, 
Sizer,  (1849)  1  Fish.  Pat.  Cas.  17,  16 
Fed.  Cas.  No.  9,066;  In  re  Fultz,  (1853) 
MaeA.  Pat.  Cas.  178,  9  Fed.  Cas.  No. 
5,156;  Pennsylvania  Salt  Mfg.  Co.  r. 
Thomaa,  (1871)  5  FUh.  Pat.  Cas.  148, 
19  Fed.  Casw  No.  10,956;  Phillips  t.  De- 
troit, (1879)  4  B.  &  A.  Pat.  Cas.  347, 
19  Fed.  Cas.  No.  11,100;  Lorillard  r.  Mc- 
DoweU,  (1877)  2  B.  ft  A.  Pat.  Caa.  531, 
15  Fed.  Cas.  No.  8,510;  Pearl  v.  Ocean 
Mills,  (1877)  2  B.  A;  A.  Pat.  Cas.  469, 
19  Fed.  Caa.  No.  10,876;  Patterson  v. 
Duff,  (W.  D.  Pa.  1884)  20  Fed.  641. 

Utility  ia  decisive  as  evidence  of  inven- 
tion only   in   cases  of  doubt.     National 


Hat  Pouncing  Mach.  Co.  v,  HeddeU), 
(1893)  148  U.  S.  482,  13  S.  Ct.  680,  37 
U.  S.  (L.  ed.)  52^1  Hollister  r.  Benedict, 
etc.,  Mfg.  Co.,  (1885)  113  U.  S.  59,  5 
S.  Ct.  717,  28  U.  S.  (L.  ed.)  901;  Falk 
Mfg.  Co.  V.  Missouri  R.  Co.,  (C.  C.  A.  8th 
Cir.  1900)   108  Fed.  295,  43  C.  C.  A.  240. 

The  reduction  of  cost  or  improvement 
in  quality  produced  by  new  devices  is 
sufficient  utility  to  show  invention.  En^^ 
terprise  Mfg.  Co.  t\  Sargent,  (C.  C.  Conn. 
1886)  28  Fed.  185;  Asmus  v,  Alden, 
(£.  D.  Pa.  1886)  27  Fed.  684;  In  re 
Smith,  (1853)  MacA.  Pa;t.  Cas.  255,  22 
Fed.  Cas.  No.  12,982. 

Increaaing  capacity  of  machine. — Where 
the  capacity  of  a  machine  is  increased  by 
a  new  combination  or  other  changes  in- 
vention is  shown.  Webster  Loom  Co.  v. 
Higgins,  (1882)  105  U.  S.  580,  26  U.  S. 
(L.  ed.)   1177. 

Article  made  salable. — Where  an  article 
is  rendered  salable  which  was  previously 
unsalable  sufficient  invention  is  shown 
for  a  patent.  Sargent  v.  Yale  Lock  Mfg. 
Co.,  (1879)  17  Blatchf.  24>9,  21  Fed.  Cas. 
No.  12,367;  Miller  v\  Handley,  (E.  Dl 
Mo.' 1894)  61  Fed.  100. 

Succesa  or  value. — The  production  of  a 
success,  or  giving  value  to  a  product 
theretofore  a  failure  and  without  value, 
shows  invention.  Badische  Anilin,  etc., 
Fabrik  i?.  Kalle,  (S.  D.  N.  Y.  1899)  94 
Fed.  163;  King  r.  Anderson,  (S.  D.  N.  Y. 
1898)  90  Fed.  500;  Westinghouse  v.  New 
York  Air-Brake  Co.,  (S.  D.  N.  Y.  1893) 
59  Fed.  581;  Enterprise  Mfg.  Co.  t*.  Sar- 
gent, (C.  C.  Conn.  1886)  28  Fed.  185. 

Where  the  question  of  invention  is  still 
left  in  doubt  after  the  application  of  the 
usual  negative  tests  to  establish  want  of 
invention,  such  doubt  may  be  resolved  in. 
favor  of  the  patent  by  evidence  of  success- 
ful results  where  others  had  tried  and 
failed,  especially  where  such  success  is  in 
both  operative  and  commercial  results. 
American  Graphophone  Co.  t*.  Universal 
Talking  Mach.  Mfg.  Co.,  (C.  C.  A.  2d  Cir. 
1907)  151  Fed.  595  81  C.  C.  A.  139,  revers- 
ing (S.  D.  N.  Y.  1906)  145  Fed.  636, 
643;  Novelty  Glass  Mfg.  Co.  r.  Brook- 
fteld  (C.  C.  A.  3d  Cir.  1909)  170  Fed. 
946,  95  C.  C.  A.  516,  affirming  (C.  C. 
N.  J.  1908)   170  Fed.  830. 

Commercial  success. — VVhetlier  a  device 
discloses  invention  may  be  aflfected  by  the 
further  question  whether  it  is  commer- 
cially successful  and  has  displaced  simi- 
lar devices  not  found  satisfactory.  Gen- 
eral Electric  Co.  v.  Allis-Chalmers  Co., 
(C.  €.  N.  J.  1911)  190  Fed.  165;  Edward 
Hilker  Mop  Co.  t^  U.  S.  Mop  Co.,  (C.  C. 
A.  6th  Cir.  1911)  191  Fed.  613,  112  C.  C. 
A.  176. 

The  wideHpread  commercial  success  of 
a  patented  device  should  be  taken  into 
consideration  in  determining  the  question 
of  invention,  and  a  combination  patent 
for  an  article  which  when  constructed  in 
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accordance  with  the  speciflcationB  has 
proved  a  great  commercial  success  may 
not  be  held  devoid  of  invention  because 
the  inventor  may  not  have  known  all  of 
the  forces  which  he  had  brought  into  op- 
eration. Coffield  Motor  Washer  Co.  v. 
A.  D.  Howe  Mach.  Co.,  (N.  D.  W.  Va, 
1911)    190  Fed.  42. 

Persistent  effort  and  judicious  and  ex- 
ten«ive  advertising  will  give  commercial 
success  to  many  things,  some  meritorious 
and  some  not,  but  not  all  improvement 
in  any  line  is  invention;  and  while  com- 
mercial fluocess  is  some  evidence  of  util- 
ity, and  it  may  be  of  invention  and  has 
turned  the  scale  in  doubtful  cases,  it  does 
not  of  itself  prove  invention.  Stilwell  v. 
McPhereon,  (N.  D.  N.  Y.  1913)  207  Fed. 
837. 

Commercial  success  in  exploiting  a  de- 
vice cannot  be  accepted  as  proof  to  re- 
solve a  doubt  of  its  patentability.  It  can 
be  used  only  to  resolve  a  doubt  after  a 
full  consideration  of  the  nature  and  scope 
of  the  patent  and  a  comparison  thereof 
with  the  teachings  and  structures  of  the 
prior  art.  Republic  Rubber  Co.  i?.  G.  &  J. 
Tire  Co.,  (C.  C.  A.  7th  Cir.  1914) '212 
Fed.  170,  129  C.  C.  A.  26. 

In  doubtful  cases  .the  commercial  suc- 
cess of  a  patented  article  can  only  be  con- 
sidered on  the  issue  of  invention,  where 
such  issue  i«  in  serious  doubt.  Diamond 
Rubber  Co.  v.  Consolidated  Rubber  Tire 
Co.,  (1911)  220  U.  S.  428,  31  S.  Ct.  444, 
65  U.  S.  (L.  ed.)  527,  affirming  (C.  C.  A. 
2d  Cir.  1908)  162  Fed.  892,  89  C.  C.  A. 
582;  American  Salesbook  Co.  t;.  Cartw- 
Crume  Co.,  (W.  D.  N.  Y.  1903)  126  Fed. 
499;  Beckwith  r.  Malleable  Iron  Range 
Co.,  (E.  D.  Wis.  1910)   174  Fed.  1001. 

The  public  acceptance,  or  magnitude  of 
sales  of  a  patented  article  can  only  be 
considered  on  the  question  of  invention, 
when  such  question  is  otherwise  doubtful. 
Voigtmann  t?.  Weis,  etc..  Cornice  Co., 
(C.  C.  A.  8th  Cir.  1906)  148  Fed.  848, 
78  C.  C.  A.  538,  affirming  (W.  D.  Mo. 
1904)   133  Fed.  298. 

The  fact  that  a  machine  has  met  with 
instant  favor  and  large  sales  may  be  suffi- 
cient to  determine  patentability  in  case 
of  doubt  thereof;  but  it  cannot  confer 
patentability  on  an  unpatentable  device. 
in  re  Thurston,  (1906)  26  App.  Cas. 
(D.  C.)   315. 

Only  succeMful  machine. — ^Where  a  pat- 
ented machine  is  the  only  successful  one 
operating  with  rapidity,  efficiency,  and 
economy  invention  i«  shown,  although 
the  'effectiveness  of  the  machine  is  pro- 
duced by  changes  which  ordinarily  would 
be  held  merely  a  substitution  of  mechani- 
cal equivalents  or  a  duplication  of  parts. 
Watson  r.  Stevens,  (C.  C.  A.  Ist  Cir. 
1892)  51  Fed.  757,  5  U.  S.  App.  101,  2 
C.  C.  A.  500,  reversing  (C.  C.  Mass.  1891) 
47  Fed.  117,  and  applying  Webster  Loom 
Co.  r.  Higgins,   (1882)    106  U.  S,  680,  26- 


U.  S.   (L.  ed.)   1177;  Gindorff  v.  Deering 
(N.  D.  111.  1897)   81  Fed.  952. 

Novelty  necessary. —  But  the  success  of 
a  machine  or  device  is  not  evidence  of  in- 
vention unless  such  machine  or  device 
shows  noveltv.  Olin  v.  Timken,  (1894) 
155  U.  S.  141,  15  S.  Ct.  4«,  39  U.  S.  (L. 
ed.)  100;  Monash  Younker  Co.  t?.  Na- 
tional Steam  Specialty  Co.,  (C.  C.  A.  7th 
Cir.  1913)  208  Fed.  559,  125  C.  C.  A. 
561. 

Obtaining  successful  result. —  Invention 
is  shown  by  one  obtaining  a  successful  re- 
sult producing  a  desired  improvement, 
where  previously  there  have  been  imsuc- . 
cessful  experiments  by  others.  C.  T.  Ham 
Mfg.  Co.  f.  R.  E.  Dietz  Co.,  (K  D.  N.  Y. 
1893)  58  Fed.  367,  affirmed  (C.  C.  A.  2d 
Cir.  1894)  69  Fed.  841,  14  U.  S.  App. 
709,  13  C.  C.  A.  687,  citing  Krementz  V. 
S.  Cottle  Co.,  (1893)  148  U.  S.  556,  13 
S.  Ct.  719,  37  U.  S.  (L.  ed.)  558;  Gandy 
V,  Main  Belting  Co.,  (1892)  143  U.  S.  687, 
12  S.  Ct.  598,  36  U.  S.  ( L.  ed. )  272 ;  Hal- 
lock  r.  Davison,  (N.  D.  N.  Y.  1901)  107 
Fed.  482;  Badishe  Anilin,  etc.,  Fabrik  t?. 
Kalle,  (S.  D.  N.  Y.  1899)  d4  Fed.  163; 
Rubber  Tire  Wheel  Co.  f.  Columbia  Pneu- 
matic Wagon  Wheel  Co.,  (S.  D.  N.  Y. 
1898)  91  Fed.  978;  Perry  p.  Revere  Rub- 
ber Co.,  (C.  C.  Mass.  1898)  86  Fed.  633; 
Taylor  r.  Sawyer  Spindle  Co.,  (C.  C.  A. 
3d  Cir.  1896)  75  Fed.  301,  39  U.  S.  App. 
267,  22  C.  C.  A.  203,  affirming  (C.  C.  N. 
J.  ISO'S)  69  Fed.  837;  Thomson-Houston 
Electric  Co.  t\  Winchester  Ave.  R.  Co., 
(C.  C.  Conn.  1895)  71  Fed.  192;  Binns 
V.  Zucker,  etc.,  Chemical  Co.,  (S.  D.  N.  Y. 
1895)  70  Fed.  711;  National  Co.  r.  Bel- 
cher, (E.  D.  Pa.  1805)  68  Fed.  666;  Horn 
r.  Bergner,  (C.  C.  Md.  1896)  68  Fed. 
428;  Consolidated  Brake-Shoe  Co.  v.  De- 
troit Steel,  etc.,  Co.,  (E.  D.  Mich.  1890) 
47  Fed.  894;  Wilcox  v.  Bookwalter,  (S. 
D.  Ohio  1887)  31  Fed.  224;  Enterprise 
Mfg.  Co.  V.  Sargent,  (C.  C.  Conn.  1886) 
28  Fed.  186;  Terry  Clock  Co.  V,  New 
Haven  Clock  Co.,  (1879)  4  B.  A  A.  Pat. 
Cas.  121,  23  Fed.  Cas,  No.  13,840. 

The  fact  that  an  invention  constitutes 
an  important  and  desirable  improvement 
in  an  art,  in  the  development  of  which 
many  inventors  have  participated  with- 
out making  such  improvement,  affords 
persuasive  evidence  of  patentability. 
Brill  V.  North  Jersey  St.  R.  Co.,  (C.  C. 
N.  J.  1903)  124  Fed.  778;  Revere  Rubber 
Co.  V.  Consolidated  Hoof  Pad  Co.,  (S.  D. 
N.  Y.  1905)  138  Fed.  899;  American  Car- 
amel Co.  f.  Mills,  (C.  C.  A.  3d  Cir.  1906) 

149  Fed.  743,  70  C.  C.  A.  449,  reversing 
(E.  D.  Pa.  1906)  138  Fed.  142;  0*Rourka 
Engineering  Constr.  Co.  t*.  McMullen,  (C. 
C.  A.  2d  Cir.  1908)  160  Fed.  933,  88  C. 
C.  A.   115,  reversing   (S.  D.  N.  Y.  1907) 

150  Fed.  338;  Electric  Controller,  etc., 
Co.  r.  Weatinghouse  Electric,  etc.,  Co., 
(C.  C.  A.  6th  Cir.  1909)  171  Fed.  83,  96 
C.  C.  A.  187. 
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A  machine  for  rolling  .prismatic  glass 
previously  made  by  molding,  which  eon- 
tains  the  same  elements  and  operates  in 
precisely  the  same  manner  as  prior  ma- 
chines for  rolling  corrugated  glass,  is  not 
given  patentability  by  the  fact  that  it 
has  been  a  commercial  success  and  that 
its  use  has  resulted  in  a  better  and  cheap- 
er product,  where  the  only  reason  prism 
glass  was  not  before  so  made  was  the 
general,  but  erroneous,  belief  among  glass 
manufacturers  that  it  would  be  worth- 
less because  it  could  neither  be  cut  nor 
properly  annealed.  Daylight  Glass  Mfe. 
Co.  r.  American  Prismatic  Light  Co.,  (G. 
C.  A.  3d  Cir.  1905)  142  Fed.  454,  73 
C.  C.  A,  570. 

Tlie  conversion  of  an  abandoned  nia- 
ehine,  which  was  a  failure,  into  one  which 
is  operative  and  successful,  by  the  intro- 
duction of  new  and  ingenious  features, 
however  simple,  constitutes  invention, 
which  mav  be  protected  by  a  patent. 
United  Shirt,  etc.,  Co.  r.  Beattie,  (C.  C. 
A.  2d  Cir.  1907)  149  Fed.  736,  70  C.  C. 
A.  442,  affirming  (N.  D.  N.  Y.  1906)  138 
Fed.  136. 

The  Bossert  patent,  No.  571,297,  is  for 
an  improvement  in  electric  wall  boxes 
which  are  constructed  with  holes  already 
made  in  tlie  bottom  and  sides  so  as  to 
accommodate  the  entrance  of  the  con- 
duits at  anv  desired  point;  the  holes  be- 
ing closed,  however,  in  such  manner  that 
the  workmen  wiring  the  house  can  open 
such  as  are  required  without  special  tools, 
leaving  the  rest  of  the  box  imperforate. 
This  had  previously  been  done  in  various 
ways,  as  by  partially  cutting  out  the 
holes,  leaving  imcut  connections,  by  weak- 
ening the  part  so  it  could  be  knocked  out, 
or  hy  covering  the  holes  with  stiff  paper 
or  ^ting  them  with  stoppers.  The  im- 
provement of  the  patent  consisted  in  cut- 
ting the  holes  with  an  ordinary  punching 
die  and  forcing  the  cut-out  portion  back  as 
a  plug,  where  it  is  held  by  frictional  con- 
tact, but  may  be  readily  punched  out. 
Held  that,  although  the  punching  process 
had  been  used  for  various  other  purposes, 
it  had  never  before  been  appliedT  to  such 
boxes,  and  that,  in  view  of  the  superior 
results  attained  by  such  construction,  the 
improvement  involved  invention.  Bossert 
Electric  Constr.  Co.  v,  Pratt  Chuck  Co., 
(0.  C.  A.  1910)  179  Fed.  385,  103  C.  C: 
A.  45. 

Success  by  simple  c]^ange. — It  is  not  im- 
portant that  the  change  may  be  simple 
where  the  experiments  have  continued  for 
a  long  time.  Collins  Co.  t?.  Coes,  (C.  C. 
Mass.  1880)    3  Fed.  225. 

General  and  extensive  use. — When  the 
other  facts  in  the  case  leave  the  question 
of  invention  in  doubt,  the  fact  that  the 
device  has  gone  ipto  general  use,  and  has 
displaced  other  devices,  which  previously 
had  been  employed  for  analogous  uses,  is 
nfBcient  to  turn  the  scale  in  favor  of  the 


existence  of  invention.  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  (1876)  93  U.  S. 
486,  23  U.  S.  (L.  ed.)  952;  Ccmsolidated 
Brake-Shoe  Co.  v.  Detroit  Steel,  etc.,  Co., 
(E.  D.  Mich.  1890)  47  Fed.  894;  Gandy 
V.  Main  Belting  Co.,  (1892)  143  U.  S.  587, 
12  S.  Ct.  598,  36  U.  S.  (L.  ed.)  272,  re- 
versing (E.  D.  Pa.  1886)  28  Fed.  570; 
Keystone  Mfg.  Co.  i?.  Adams,  (1894)  151 
U.  S.  139,  14  S.  Ct,  2©5,  38  U.  S.  (L.  ed.) 
103;  Kremente  t?.  S.  Cottle  Co.,  (1893) 
148  U.  S.  556,  13  S.  Ct.  719,  37  U.  S.  (L. 
ed.)  558;  Topliflf  V.  Topliflf,  (1892)  14o 
U.  S.  156,  12  S,  Ct.  825,  36  U.  S.  (L.  ed.) 
658;  Barbed  Wire  Patent,  ( 1892)  143  U.  S. 
276,  12  S.  Ct.  443,  450,  36  U.  S.  (L.  ed.) 
154;  Monce  i\  Adams,  (1874)  12  Blatchf. 
1,  17  Fed.  Cas.  No.  9,705;  Beer  v.  Wal- 
bridge,  (C.  C.  A.  2d  Cir.  1900)  100  Fed. 
465,  40  C.  C.  A.  496;  Reynolds  V,  Buz- 
zell,  (C.  C.  A.  1st  Cir.  1899)  96  Fed.  997, 
37  C.  C.  A-  656;  Wilkins  Shoe-Button  Fas- 
tener Co.  V.  Webb,  (N.  D.  Ohio  1898)  89 
Fed.  982;  Campbell  Printing-Press,  etc., 
Co.  V.  Duplex  Printing-Press  Co.,  (E.  D. 
Mich.  1898)  86  Fed.  315;  Consolidated 
Car  Heating  Co.  v.  American  Electric 
Heating  Corp.,  (C.  C.  Mass.  "1897)  82 
Fed.  993;  Mast  v.  Dempster  Mill  Mfg. 
Co.,  (C.  C.  A.  8th  Cir.  1897)  82  Fed.  327, 
49  U.  S.  App.  508,  27  C.  C.  A.  191 ;  Davis 
V.  Parkman,  (C.  C.  A.  1st  Cir.  1895)  71 
Fed.   961,  33   U.   8.   App.   340,   370,   371, 

18  C.  C.  A.  398;  Horn  r.  Bergner,  (C.  C. 
Md.  1895)  68  Fed.  428;  National  Co.  v. 
Belcher,  (E.  D.  Pa.  1895)  68  Fed.  666; 
Holmes  t*.  Truman,  (C.  C.  A.  9th  Cir. 
1895)   67  Fed.  542,  29  U.  S.  App.  572,  14 

C.  C.  A.  517;  Consolidated  Brake-Shoe 
Co.  t\  Detroit  Steel,  etc.,  Co.,  (E.  D. 
Mich.  1894)  59  Fed.  902;  Lalance,  etc., 
Mfg.  Co.  t*.  Habermann  Mfg.  Co.,  (S.  D. 
N.  Y.  1892)  53  Fed.  375;  Dederick  V. 
Gardner,  (N.  D.  N.  Y.  1892)  60  Fed.  96; 
Electrical  Accumulator  Co.  v.  New  York, 
etc.,  R.  Co.-,  (S.  D.  N.  Y.  1892)  60  Fed.  81; 
Chicopee  Folding  Box  Co.  v.  Nugent,   (E. 

D.  N.  Y.  1889)  41  Fed.  139;  Palmer  t;. 
Johnston,  (N.  D.  N.  Y.  1888)  34  Fed. 
336;  Enterprise  Mfg.  Co.  v.  Sargent,  (C. 
C.  Conn.  1886)  28  Fed.  185;  Eclipse 
Windmill  Co.  v.  May,  (N.  D.  111.  1883) 
17  Fed.  344;  Lindsay  v.  Stein,  (S.  D.  N. 
Y.  1882)  10  Fed.  907;  Shedd  v.  Washburn, 
(C.  C.  Mass.  1882)  9  Fed.  904;  Wilson 
Packing  Co.  f.  Chicago  Packing,  etc.,  Co. 
(N.  D.  111.  1881)  9  Fed.  547;  Washburn, 
etc.,  Mfg.  Co.  V.  Haish,  (N.  D.  HI.  1880) 
4  Fed.  900;  Strobridge  v,  Lindsay,  (W.  D. 
Pa.  1880)  2  Fed.  692;  Hoe  v.  Cottrell, 
(1880)  6  B.  &  A.  Pat.  Cas.  256;  Phillips 
t\  Detroit,  (1879)  4  B.  &  A.  Pat.  Cas.  347, 

19  Fed.  Caa.  No.  11,100;  Lorillard  V.  Mc- 
Dowell, (1877)  2  B.  &  A.  Pat.  Cas.  531, 
15  Fed.  Cas.  No.  8,510;  Shipman  Engine 
Co.  V.  Rochester  Tool-Works,  (N.  D.  N. 
Y.  1888)  34  Fed.  747;  MiUer  v.  Pickering, 
(1883)   26  Pat.  Off.  Gaz.  89. 
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See  further  to  the  same  effect,  Wit- 
zel  r.  Berman,  (S.  D.  N.  Y.  1913)  212 
Fed.  447;  Standard  Electric  Works  r. 
Manhattan  Electrical  Supply  Co.,  (C.  C. 
A.  2d  Cir.  1914)  212  Fed.  944,  129  C.  C. 
A.  464;  Rembusch  r.  Bennethum,  (S.  D. 
Pa.  1914)  214  Fed.  267;  International 
Molding  Mach.  Co.  v.  Tabor  Mfg.  Ca,  (C. 
C.  A,  7th  Cir.  1914)  219  Fed.  223,  135 
C.  C.  A.  575;  Columbia  Metal  Box  Co.  v. 
Halper,  (C.  C.  A.  2d  Cir.  1915)  220  Fed. 
912,  136  C.  C.  A.  478;  Nicholas  Power  Co. 
V,  C.  R.  Baird  Co.,  (S.  D.  N.  Y.  1915) 
222  Fed.  933. 

But  this  does  not  of  itself  conclusively 
show  invention,  as  a  success  may  be  due 
to  other  causes,  such  as  workmanship  or 
the  energy  displayed  in  marketing  the 
device.  Olin  v.  Timken,  (1894)  155  U.  S. 
141,  16  S.  Ct.  49,  39  U.  S.  (L.  ed.)  100; 
Duer  iy,  Corbin  Cabinet  Lock  Co.,  (1893) 
149  U.  S.  216,  13  S.  Ct.  860,  37  U.  S.  (L. 
ed.)  707;  McClain  t;.  Ortmayer,  (1891) 
141  U.  S.  419,  12  S.  Ct.  76,  35  U.  S.  (L. 
ed.)  800;  Adams  V.  Bellaire  Stamping 
Go.,  (1891)  141  U.  S.  539,  12  S.  Ct.  66, 
35  U.  8.  (L.  ed.)  849;  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,  (C.  C.  A.  8th  Cir.  1901)  106 
Fed.  693,  45  C.  C.  A.  544;  Goss  Printing- 
Press  Co.  i?.  Scott,  (C.  C.  N.  J.  1900)  103 
Fed.  650;  (Jhristy  v.  Hygeia  Pneumatic 
Bicycle  Saddle  Co.,  (C.  C.  A.  4th  Cir. 
1899)  93  Fed.  965,  36  C.  C.  A.  31;  Klein 
V.  Seattle,  (C.  C.  A.  9th  Cir.  1896)  77 
Fed.  200,  44  U.  S.  App.  741,  23  C.  C.  A. 
114;  Ypsilanti  Dress-Stay  Mfg.  Co.  v. 
Van  Valkenburg,  (N.  D.  N.  Y.  1896)  72 
Fed.  277;  Saunders  i*.  Allen,  (C.  C.  A. 
2d  Cir.  1894)  60  Fed.  610,  20  U.  S.  App. 
446,  9  C.  C.  A.  157 ;  Corbin  Cabinet  Lock 
Co.  f?.  Eagle  Lock  Co.,  (C.  C.  Conn.  1889) 
37  Fed.  338;  Consolidated  Fruit  Jar  Oo. 
V.  Bellaire  Stamping  Co.,  (S.  D.  Ohio 
1886)  28  Fed.  91;  Hill  v.  Biddle,  (E.  D. 
Pa.  1886)  27  Fed.  560;  Wilson  Packing 
Co.  f.  Chicago  Packing,  etc.,  Co.,  (N.  D. 
lU.  1881)  9  Fed.  547;  Phillips  v.  Detroit, 
(1879)  4  B.  &  A.  Pat.  Cas.  347,  19  Fed. 
Cas.  No.  11,100. 

General  and  extensive  use,  however,  due 
to  the  simplicity,  cheapness  and  utility 
of  a  device  may  especially  disclose  in\«n- 
tion.  Barry  t?.  Harpoon  Castor  Mfg.  Co., 
(C.  C.  A.  2d  Cir.  1913)  209  Fed.  207, 
126  C.  C.  A.  301. 

The  fact  that  a  patented  device  has 
come  into  general  use  because  it  can  be 
made  more  cheaply  than  those  previously 
in  use  is  not  sufficient  to  establish  inven- 
tion, unless  in  a  limited  class  of  cases, 
where  tliere  is  otherwise  doubt.  Gen- 
eral Electric  Co.  v,  Yost  Electric  Mfg. 
Co.,  (S.  D.  N.  Y.  1904)  131  Fed.  874; 
Voightmann  v.  Weis,  etc.,  Cornice  Co., 
(W.  D.  Mo.  1904)    133  Fed.  298. 

The  fact  that  the  product  of  a  machine 
made  by  a  new  oombination  of  old  ele- 
ments goes  into  general  use  and  dis- 
places others  is  some  evidencei  of  greater 


or  lens  weight,  that  the  new  comfoination 
involved  invention.  Stafford  r.  Morris, 
(N.  D.  N.  Y.  1908)    161  Fed.  113. 

In  doubtful  cases. — ^Apart  from  the 
presumption  of  novelty  arising  from  the 
grant  of  a  patent,  where  it  is  shown  that 
the  pat-ented  device  has  gone  into  gen- 
eral use  and  haa  superseied  prior  de- 
vices having  the  same  purpose,  it  is 
sufficient  evidence  of  invention  in  a  doubt- 
ful case.  Morton  r.  Llewellyn,  (C.  C. 
A.  9th  Cir.  1908)  164  Fed.  603,  90  G. 
C.  A.  514;  Boss  Mfg.  Co.  f>.  Thomas,  (C. 
C.  A.  8th  Cir.  1910)  182  Fed.  811,  106 
C.  C.  A.  243;  In  re  Heinz,  (1909)  34  App. 
Cas.   (D.  C.)   187. 

The    general    and*  extensive   use   of    a 
device  is  sufficient  evidence  of  invention 
to  be  decisive  in  a  doubtful  case.     Key- 
stone   Mfg.    Co.    r.    Adams,    (1894)     151 
U.   S.    139,   14  S.  Ct.  295,  38  U.  8.    (L. 
ed.)    103;   Topliff  v.  Topliff,    (1892)    146 
U.   S.   156,   12  S.  Ct.   825,  86  U.  8.    (L. 
ed.)    658;   McClain  v,  Ortmayer,    (1891) 
141   U.   S.   419,   12   8.   Ct.   76,   35   U.   8. 
(L.    ed.)    800;    Magowan    r.    New    York 
Belting,    etc.,    Co.,     (1891)     141    U.    8. 
332,    12    8.    a.    71,    35   U.    8.    (L,    ed.) 
781;     Webster     Loom     Co.     r.     Higgins, 
(1882)    105  U.  S.  580,  26  U.  8.   (L.  ed.) 
1177;  Smith  v.  Goodyear  Dental  Vulcan- 
ite Co.,    (1877)    93  U,  8.  486,  23  U.  S. 
(L.    ed.)    952;    National    Hollow    Brake- 
Beam  Co.  i;.  Interchangeable  Brake-Beam 
Co.,    (C.   C.  A.  8th  Cir.   1901)    106   Fed. 
693,  45  C.  C.  A.  544;  Lane  v.  Welds,  (C. 
C.  A.  6th  Cir.  1899)  99  Fed.  286,  39  C.  C. 
A.  528;  Irwin  v.  Hasselman,  (C.  C.  A.  7th 
Cir.  1899)   97  Fed.  964,  38  C.  C.  A.  587, 
affirming  (C.  C.  Ind.  1898)   86  Fed.  642; 
Streator   Cathedral    Glass    Co.    t?.    Wire- 
Glass  Co.,    (C.  C.  A.  7th  Cir.   1899)    97 
Fed.  950,  38  C.  C.  A.  573;  Rubber  Tire 
Wheel  Co.  v.  Columbia  Pneumatic  Wagon 
Wheel  Co.,    (S.  D.  N.  Y.   1898)    91   Fed. 
978;  Michigan  Stove  Co.  i?.  Fuller- Warren 
Co.,    (E.    D.    Wis.    1896)     81    Fed.    376; 
Codman  v.  Amia,  (C.  C.  A.  1st  Cir.  1896) 
74  Fed.  634,  33  U.  8.  App.  470,  20  C.  C. 
A.  666;  H.  Tibbe,  etc.,  Mfg.  Co.  t?.  Lam- 
parter,    (E.   D.  Mo.    1892)    51   Fed.   763; 
Steams  v.  Phillips,    (E.  D.  Mich.   1990) 
43  Fed.  792 ;  Wilson  Patting  Co.  v.  Chi- 
cago Packing,  etc.,  Co.,  (N.  D.  111.  1881) 
9  Fed.  547. 

In  Sherman-Clay  v.  Searchlight  Horn 
Co.,  (C.  C.  A.  9th  Cir.  1914)  214  Fed.  86, 
130  C.  C.  A.  562,  the  court  said  "that 
where  a  device  has  gone  into  general  use 
and  has  superseded  all  other  devices  hav- 
ing the  same  purpose,  the  fact  is  persua- 
sive evidence  of  invention,  and  where  that 
question  is  in  doubt,  the  court  might  so 
instruct  the  jury.  And  see  further  Hyde 
V.  Minerals  Separatism,  (C.  C.  A.  9th  Cir. 
1914)  214  Fed.  100,  130  C.  C.  A.  576, 
wherein  the  court  said:  '^The  fact  tllat 
a  patented  device  or  process  has  gcme  into 
extensive  and  successful  use  la  often  of 
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ralue  in  determining  the  question  of  in- 
vention and  patentability.  It  i«  referred 
to  for  the  purpoee  of  turning  the  Bcale»  in 
caaes  of  grave  doubt.  It  is  of  no  value 
whatever  where  the  question  of  the  in- 
dention or  patentability  is  free  from 
douht,  and  in  any  case  its  value  depends 
largely  upon  the  causes  which  produced 
it  It  is  often  due  to  business  ability  in 
manufacturing,  exploiting,  and  advertis- 
ing, and  to  the  fact  that  prior  conditions 
have  not  stimulated  development." 

Similarly  in  the  case  of  Individual 
Drinking  Cup  Co.  v,  U.  S.  Drinking  Cup 
Co.,  <D.  C.  N.  J.  1914)  220  Fed.  331, 
ihe  court  said :  *'  The  device  of  the  pat- 
ent in  suit  has  gone  into  general  and  ex- 
tensive use  and  displaced  other  devices 
for  dispensing  individual  drinking  cups, 
and  for  that  matter  is  the  only  practi- 
eable  substitute  for  the  public  drinking 
eup  which  has  yet  been  found,  thereby 
supplying  a  recognized  want.  These  con- 
siderations are  sufficient  to  turn  the  scale 
in  favor  of  invention,  when  it  is  in  doubt." 

Invention  is  a  question  of  fact  and  when 
the  questicHi  is  in  doubt,  the  fact  that  the 
device  haa  gone  into  general  and  extensive 
use,  superseding  other  devices  because  of 
its  novel  and  distinctive  characteristics 
and  its  superior  utility,  is  sufficient  to 
turn  the  acale  in  favor  of  the  existence  of 
invention.  Cincinnati  Traction  Co  v. 
Pope,  (C.  C.  A.  6th  Cir.  1913)  210  Fed. 
443,  127    C.  C.  A.  175. 

In  doubtful  cases  only  will  extensive 
use  be  considered  as  evidence  of  inven- 
tion. Goes  Printing-Press  Co.  v.  Scott, 
(C,  C.  N.  J.  1900)  103  Fed.  650  j  Na- 
tional Hollow  Brake-Beam  Co.  17.  Inter- 
changeable Brake-Beam  Co.,  (B.  D.  Mo. 
1900)  99  Fed.  758;  Schwarzwaelder  v. 
Detroit,  (E.  D.  Mich.  1896)  TI  Fed.  886; 
Dueber  Watch-Case  Mfg,  Co.  t?.  Bobbins, 
(C.  C.  A.  6th  Cir.  1896)  75  Fed.  17,  43 
U.  S.  App.  391,  21  C.  C.  A,  198;  Corbin 
Cabinet  Lock  Co.  r.  Eagle  Lock  Co.,  (C. 
a  Conn.  1889)  37  Fed.  338;  Consoli- 
dated Electric  Mfg.  Co.  r.  Holtzer,  (C. 
C.  A.  l«t  Cir.  18^5)  67  Fed.  907,  33  U.  8. 
App.  80,  15  C.  C.  A.  63. 

ttut  a  patent  is  not  necessarily  defeated 
because  the  subject  thereof  has  not  gone 
into  general  use.  Duer  r.  Corbin  Cabinet 
Lock  Co.,  (1893)  149  U.  S.  216,  13  S.  Ct. 
850,  37  U.  S.  (L.  ed.)  707;  Bradford  v. 
Belknap  Motor  Co.,  (C.  C.  Me.  1900)  105 
Fed.   63. 

The  considerations  of  prior  demand ,  un- 
successful at  tempts  to  supply  the  demand, 
utility,  and  public  favor,  are  evidence  of 
invention,  and  in  an  otherwise  doubtful 
case  might  turn  the  scale  in  favor  of  its 
existence.  But  neither  or  all  of  these 
eonsiderations,  r^ardless  of  all  others, 
necessarily  prove  invention,  the  existence 
of  which  is  always  ultimately  a  question 
of  facty  to  be  determined  upon  a  consid- 
eration of  all  applicable  facts  and  condi- 


tion«<.  Gould  t*.  Cincinnati  Shaper  Co., 
(C.  C.  A.  6th  Cir.  1912)  194  Fed.  680 
115  C.  C.  A.  74. 

Snggestions  in  prior  foreign  patent. — 
Suggestions  in  a  prior  patent  granted 
by  a  foreign  country  of  what  might  be 
done  but  which  had  never  been  actually 
tested,  are  not  sufficient  to  render  a  patent 
invalid  for  want  of  invention.  Westing- 
house  Air-Brake  Co.  v.  Cvreat  Northern 
R.  Co.,  (C.  C.  A.  2d  Cir.  1898)  88  Fed. 
258,  59  U.  S.  App.  592,  31  C.  C.  A.  525. 

V.  Utility 

**  Useful  invention  **  defined. —  By  useful 
invoition  is  meant  such  a  one  as  may  be 
applied  to  some  beneficial  use  in  society 
in  contradiatinction  to  an  invention  which 
is  mischievous  or  injurious  to  the  morals, 
the  health,  or  the  good  order  of  society. 
Bedford  v.  Hunt,  (1817)  1  Mason  302,  3 
Fed.  Cas.  Ko.  1,217;  Winans  r.  Schenec- 
tady, etc.,  R.  Co.,  (1851)  2  Blatchf.  279, 
30  Fed.  Cas.  No.  17,865;  Kneass  v.  Schuyl- 
kill Bank,  (1820)  4  Wa9h.  9,  14  Fed.  Cas. 
No.  7,875;  Roemer  v.  Logowitz,  (1871) 
20  Fed.  Cas.  No.  11,996;  Whitney  v.  Em- 
mett,  (1831)  Baldw.  303,  29  Fed.  Cas. 
No.  17,685 ;  Page  t;.  Ferry,  ( 1857 )  1  Fish. 
Pat.  Cas.  298,  18  Fed.  Cas.  No.  10,662; 
Cox  V.  Griggs,  (1861)  2  Fish.  Pat.  Caa. 
174,  6  Fed.  Cas.  No.  3,302;  Cook  v.  Ern- 
est, (1872)  5  Fish.  Pat.  Cas.  396,  6  Fed. 
Cas.  No.  3,155;  Westlake  t?.  Cartter, 
(1873)  6  Fish.  Pat.  Cas.  519,  29  Fed.  Cas. 
No.  17,451. 

Necessity  of  utility. —  Every  new  thing 
is  not  patentable.  It  must  be  new  and 
useful  substantially.  Atlantic  W^orks  V. 
Brady,  (1883)  107  U.  S.  192,  2  S.  Ct. 
225,  27  U.  S.  (L.  ed.)  438;  Slawson  v. 
Grand  St.  R.  Co.,  (1883)  107  U.  S.  649, 
2  S.  Ct.  663,  27  U.  S.  (L.  ed.)  676;  Hol- 
lister  V.  Benedict,  etc.,  Mfg.  Co.,   (1885) 

113  U.  S.  59,  5  S.  Ct.  717,  28  U.  S.  (L. 
ed.)  901;  Thompson  v.  Boisselier,  (1885) 

114  U.  S.  1,  5  S,  Ct.  1042,  29  U.  S.  (L.  ed.) 
76;  Gardner  v,  Herz,  (1886)  118  U.  S. 
180,  6  S.  Ct.  1027,  30  U.  S.  (L  ed.)  158; 
Pomace  Holder  Co.  v,  Ferguson,  (1886) 
119  U.  S.  336,  7  S.  Ct.  382,  30  U.  S.  (L. 
ed. )  406 ;  Landesmann  v.  Jonasson,  ( S.  D. 
N.  Y.  1887)  32  Fed.  590;  Malleable  Iron 
Range  Co.  f.  Beckwith,  (C.  C.  A.  7th  Cir. 
1911)  189  Fed.  74,  110  C.  C.  A.  638;  iNew 
York  Continental  Jewell  nitration  Co.  v. 
Harrisburg,  (M.  D.  Pa.  1913)  208  Fed. 
10;  20th  Century  Motor  Car,  etc.,  Co.  f>, 
Holcomb  Co.,  (D.  C.  Conn.  1913)  208 
Fed.  155;  In  re  Klemm,  (1903)  21  App. 
Cas.  (D.  C.)   186. 

Determination  of  utility.— The  utility 
of  an  invention  must  be  determined  by 
the  state  of  the  art  at  the  time  when  the 
patent  was  applied  for,  and  the  fact  that 
since  then  other  means  have  been  used  to 
accomplish  the  same  result  in  a  better  or 
cheaper  manner  is  immaterial.  Westing- 
house  Electric,  etc.,  Co.  v.  Beacon  Lamp 
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Co.  (C.  C.  N.  J.  1899)  95  Fed.  462; 
Poppenhusen  t*.  New  York  Gutta  Perclia 
Comb  Co.,  (1858)  2  Fish.  Pat.  Cas.  62, 
19  Fed.  Cas.  No.  11,283. 

Where  new  devices  are  of  an  old  type, 
and  the  novelty  consists  in  specific  con- 
struction, it  may  be  that  practical  utility 
may  be  determined  without  use  under 
conditions  of  industry;  but,  where  the 
device  is  of  a  new  type,  there  is  need  for 
demonstration  of  utility  under  the  con- 
ditions of  practical  operation.  Paul  v. 
Hess,  (1905)   24  App.  Cas.   (D.  <'.)  462. 

Test  of  utility.— In  Crouch  v,  Speer, 
(1874)  1  B.  A  A.  Pat.  Cas.  145,  6  Fed. 
Cas.  No.  3,438,  it  was  said  that  the  test 
whether  an  invention  is  useful  in  the 
sense  of  law  is  not  whether  it  is  not  mis- 
chievous or  hurtful,  or  insignificant,  but 
whether  it  is  capable  of  use  for  a  pur- 
pose from  which  some  advantage  can  be 
derived.  If  it  be  useful  in  this  sense  the 
degree  or  extent  of  its  usefulness  is  al- 
together unimportant.  It  is  not  neces- 
sary that  it  should  be  the  be»t  means  of 
producing  a  desirable  result,  but  a  means, 
although  inferior  to  others,  of  produc- 
ing it. 

It  is  sufQcient  to  sustain  a  patent  for 
a  valve  against  the  objection  of  inopera- 
tiveness if  the  combination  of  parts  shown 
forms  a  workable  device  when  attached  to 
a  structure  for  which  it  was  evidently  in- 
tended. Kenney  Mfg.  Co.  t?.  J.  L.  Mott 
Iron  Works,  (S.  D.  N.  Y.  1905)  137  Fed. 
431. 

Testing  utility  before  applying  for  pat- 
ent.—  Caution  in  suilicientlv  testing  the 
utility  of  an  invention  and  establishing 
the  value  of  a  discovery  before  rushing 
into  the  Patent  OflRce  is  to  be  commended 
rather  than  condemned.  Saunders  t'.  Mil- 
ler,   (1909)    33  App.  Cas.    (D.  C.)    456. 

Presumption  as  to  operativeness  of  de- 
vice.— ^It  is  a  reasonable  presumprtion, 
especially  when  corroborated  by  other  evi- 
dence, that  a  person  skilled  in  the  manu- 
*  facture  of  a  product  to  the  making  of 
which  his  invention  relates,  before  he  filed 
an  application  for  a  process,  made  experi- 
ments to  ascertain  whether  the  desired 
results  could  be  obtained.  Saunders  r. 
Miller,  (1909)   33  App.  Cas.   (D.  C.)  456. 

Patent  as  evidence  of  utility. — "  Utility 
being  one  of  the  qualities  necessary  to 
patentability,  the  granting  of  the  patent 
18  prima  facie  evidence  of  it;  and  this  is 
not  negatived  by  the  fact  that  the  device 
is  susceptible  of  improvement,  or  that  like 
inventions  are  so  lar  superior  to  it  that 
they  may  entirely  supersede  the  use  of  it.*' 
Crown  Cork,  etc.,  Co.  v.  Aluminum  Stop- 
per Co.,  (C.  C.  A.  4th  Cir.  1901)  108  Fed. 
846,  48  C.  C.  A.  72;  Superior  Hay  Stacker 
Mfg.  Co.  V.  Dain  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1913)  208  Fed.  549,  125  C.  C.  A. 
551. 

Utility  as  evidence  of  invention. —  The 
utility  of  a  device  is  not  in  itself  evidence 


of  patentable  invention,  although  it  is 
entitled  to  weight  when  that  question  is 
doubtful.  Union  Biscuit  Co.  r.  Peters,  (C. 
C.  A.  8th  Cir.  1903)  125  Fed.  601,  60  C. 
C.  A.  337,  reversing  E.  D.  Mo.  120  Fed. 
679. 

Evidence  of  utility  required. —  It  re- 
quires only  slight  evidence  of  successful 
operation  to  avoid  the  defense  of  inop- 
erativeness of  a  patented  device.  Thayer 
t?.  Wold,  (N.  D.  111.  1906)  142  Fed.  776, 
affirmed  (C.  C.  A.  7th  Cir.)  148  Fed.  227, 
78  C.  C.  A.  350. 

Litigation  as  evidence  of  utility. —  The 
utility  of  a  patented  device  may  be  at- 
tested by  the  litigation  over  it.  Coffi^d 
Motor  Washer  Co.  v.  A.  D.  Howe  Mach* 
Co.,  (N.  D.  W.  Va.  1911)  190  Fed.  42; 
Diamond  Rubber  Co.  t?.  Consolidated  Rub- 
ber Tire  Co.,  (1911)  220  U.  8.  428,  31  S. 
Ot.  444,  45  U.  S.  (L.  ed.)  527,  affirming 
(C.  C.  A.  2d  Cir.  1908)  162  Fed.  892,  89 
C.  C.  A.  582. 

Pernicious  use. — A  device  is  not  useful 
within  the  meaning  of  the  patent  law 
where  the  only  use  to  which  it  has  been 
put  was  for  gambling  purposes,  such  use 
being  pernicious  and  hurtful.  National 
Automatic  Device  Co.  r.  Lloyd,  (N.  D. 
lU.   1889)    40  Fed.   89. 

Frivolous  use. —  That  which  is  merely 
frivolous  is  without  sufficient  patentable 
utility.  Lowell  v.  Lewis,  (1817)  1  Mason 
182,  1  Robb  Pat.  Cas.  131,  15  Fed.  Cas. 
No.  8,568;  Coleman  r.  Liesor,  (1859)  6 
Fed.  Cas.  No.  2,984;  Whitney  v.  Emmett, 
(1831)  Baldw.  303,  29  Fed.  Cas.  No. 
17,585;  Winans  t*.  Schenectady,  etc.,  R. 
Co.,  (1851)  2  Blatchf.  279,  30  Fed.  Cas. 
No.  17,866. 

Dangerous  use. — ^A  merely  dangerous 
invention  has  no  utility.  Converse  v. 
Cannon,  (1873)  2  Woods  7,  6  Fed.  Cas. 
No.  3,144;  Hoffheins  v.  Brandt,  (1867)  3 
Fish.  Pat.  Cas.  218,  12  Fed.  Cas.  No. 
6,575. 

Injurious  use. — An  invention  which 
may  or  will  be  absolutely  hurtful  or  in- 
jurious is  not  useful.  Page  v.  Ferry, 
(1857)  1  Fish.  Pat.  Cas.  298,  18  Fed. 
Cas.  No.  10,662;  Ew  p.  Sanders,  (1861) 
21  Fed.  Cas.  No.  12,292. 

Result  dangerous  or  unaccomplished. — 
Neither  an  invention  which  will  not  enable 
the  operator  to  accomplish  the  described 
result,  nor  one  which  constantly  exposes 
the  operator  to  the  loss  of  his  life  or  to 
great  bodily  harm,  can  be  regarded  as 
useful  withm  the  meaning  of  the  patent 
law.  Mitchell  r.  Tilghman,  (1874)  19 
Wall.  287,  22  U.  S.   (L.  ed.)    125. 

Practical  and  salutary  invention. — ^An 
invention  is  sufficiently  useful  if  it  may 
be  applied  to  practical  purposes,  and  is 
salutary  in  so  far  as  it  is  applied,  and 
has  no  obnoxious  or  mischievous  tendency. 
Crompton  v.  Belknap  Mills,  (1869)  3 
Fish.  Pat.  Cas.  536,  6  Fed.  Cas.  No.  3,406, 
30  Fed.  Cas.  No.  18,285;  CoUender  r. 
Griffith,    (S.  D.  N.  Y.  1880)    2  Fed.  20G; 
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*<€dford  V.  Hunt,   (1817)   1  Mason  302,  3 
Fed.  Cas.  No.  1^17. 

Advantases  of  construction. — An  inven- 
tion possessing  peculiar  advantages  from 
its  mode  of  construction  not  found  in 
other  similar  inventions  shows  a  sufficient 
utility  to  support  a  patent.  Simmons  i*. 
Blackinton,  (1878)  3  B.  &  A.  Pat.  Cas. 
481,  22  Fed.  Cas.  No.  12,866. 

Improving  conditions  of  labor. —  The 
contribution  to  an  important  industry  of 
a  device  that  is  labor  saving  and  effective, 
and  relieves  to  a  degree  work  under  fierce 
heat  conditions,  is  meritorious  m  the 
patent  system,  and  rises  to  the  plane  of 
the  humane.  J.  L.  Mott  Iron  VVorks  v. 
Standard  Sanitary  Mtg.  Co.,  (C.  C.  A. 
3d  Cir.  1908)  169  Fed.  135.  86  C.  C.  A. 
325. 

Development  of  art. —  The  fact  that  an 
invention  constitutes  an  important  and 
desirable  improvement  in  an  art,  in  the 
development  of  which  many  inventors 
have  participated  without  making  such 
improvement,  affords  persuasive  evidence 
of  TOitentability.  BriU  v.  North  Jersey 
St.  R.  Co.,  (C.  C.  N.  J.  1903)  124  Fed. 
778. 

Convenience  and  cost  of  constntction. — 
A  device  which  is  more  convenient  and 
advantageous  than  those  in  use  and  can 
be  constructed  more  cheaply  has  sufficient 
utility  to  support  a  patent.  Collender  v. 
Griffith,    (S.  D.  N.  Y.  1880)   2  Fed.  206. 

Better  than  other  inventions. — A  pat- 
ented invention  cannot,  be  held  in  an  in* 
fringement  case  to  be  patentable  because 
commercially  better  than  prior  devices, 
especially  in  the  absence  of  evidence  to 
show  that  this  has  been  recognized  by  the 
commercial  world,  or  that  the  patented 
device  has  supplanted  the  prior  device, 
or  that  it  has  gained  any  recognized  posi- 
tion. Computing  Scale  Go.  v.  Automatic 
Scale  Co.,  (1905)  26  App.  Cas.  (D.  C.) 
238,  affirmed  (1907)  204  U.  S.  609,  27 
S.  Ct.  307,  61  U.  S.   (L.  ed.)   646. 

Amusement  and  diversion. — Inventions 
which  afford  amusement  and  diversion  are 
classed  among  patentable  subjects.  Paul 
Boynton  Co.  v.  Morris  CHiute  Co.,  (C.  C. 
N.  J.  1897)    82  Fed.  440. 

Artificial  food. — An  artificial  food  that 
is  not  deleterious  is  sufficiently  useful. 
In  re  Corbin,  (1867)  Mac  A.  Pat.  Cas. 
521,  6  Fed.  Cas.  No.  3,224. 

Degree  of  vtUity. — ^The  degree  of  utility 
is  immaterial.  The  law  only  requires  that 
it  shall  be  capable  of  some  use,  and  that 
the  use  is  not  prohibited  by  sound  morals 
or  public  policy.  Adams  v.  Lost,  (1879) 
4  B.  &  A.  Pat.  Cas.  496,  1  Fed.  Cas.  No. 
61;  Wintermute  v.  Kedington,  (1866)  1 
Fish.  Pat.  Cas.  239,  30  Fed.  Cas.  No. 
17,896;  Vance  v.  Campbell,  (1859)  1  Fish. 
Pat.  Cas.  483,  28  Fed.  Cas.  No.  16,837  j 
Cox  f?.  Griggs,  (1861)  2  Fish.  Pat.  Cas. 
174,  6  Fed.  Cas.  No.  3,302;  Hoffheins  v. 
Brandt,  (1867)  3  Fish.  Pat.  Cas.  218,  12 
Fed.  Cas.  No.  0,575;  Cook  r.  Ernest, 
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(1872)  6  Fish.  Pat.  Cas.  396,  6  Fed.  Cas. 
No.  3,156;  Westlake  r.  Cartter,  (1873)  6 
Fish.  Pat  Cas.  519,  29  Fed.  Cas.  No. 
17,451;  Lo%vell  V.  Lewis,  (1817)  1  Mason 
182,  I  Robb.  Pat.  Cas.  131,  15  Fed.  Cas. 
No.  8,568;  Doherty  u.  Haynes,  (1874)  1 
B.  k  A.  Pat.  Cas.  289,  7  Fed.  Cas.  No. 
3,963;  Chandler  v.  Ladd,  (1857)  MacA. 
Pat.  Cas.  493,  5  Fed.  Cas.  No.  2,693; 
Conover  r.  Roach,  (1857)  4  Fish.  Pat. 
Cas.  12,  6  Fed.  Cas.  No.  3,125;  Crompton 
r.  Belknap  Mills,  (1869)  3  Fish.  Pat.  Cas. 
636,  6  Fed.  Cas.  No.  3,406,  30  Fed.  Cas. 
No.  18,285;  Many  v.  Jagger,  (1848)  1 
Blatchf.  372,  16  Fed.  Cas.  No.  9,056; 
Miller,  etc..  Mfg.  Co.  p.  Du  Brul,  (1877) 
2  B.  &  A.  Pat.  Cas.  618,  17  Fed.  Cas.  No. 
9,597;  Poppenhusen  v.  New  York  Gutta 
Percha  Comb  Co.,  (1868)  2  Fish.  Pat. 
Cas.  62,  19  Fed.  Cas.  No.  11,283;  Roemer 
r.  Logowitz,  (1871)  20  Fed.  Cas.  No. 
11,996;  Ross  v.  Wolfinger,  (1873)  5  Pat. 
Off.  Ga«.  117,  20  Fed.  Cas.  No.  12,081; 
Tilghman  v.  Werk,  (1862)  1  Bond  511,  23 
Fed.  Cas.  No.  14,046;  Wilbur  v.  Beecher, 
(1850)  2  Blatchf.  132,  29  Fed.  Cas.  No. 
17,634;  Gibbs  v.  Hoefner,  (N.  D.  N.  Y. 
1884)  19  Fed.  323;  Fryer  v.  Mutual  Life 
Ins.  Co.,  (1887)  30  Fed.  787;  Decker  v. 
Western  Bottle  Mfg.  Co.,  (N.  D.  111.  1911) 
193  Fed.  415;  Winans  v.  Schenectady,  etc., 
R.  Co.,  (1851)  2  Blatchf.  279,  30  Fed. 
Cas.    No.    17,866;    Converse    v.    Cannon, 

(1873)  2  Woods  7,  6  Fed.  Cas.  No.  3,144; 
Bedford  v.  Hunt,  (1817)  1  Mason  302,  3 
Fed.  Cas.  No.  1,217;  Morgan  r.  Seaward, 
(1837)  2  M.  &  W.   (Eng.)  644. 

Not  accomplishing  aU  claimed, —  If  an 
invention  be  both  new  and  useful  it  can- 
not be  impeached  because  it  does  not  ac- 
complish all  that  a  sanguine  inventor  has 
claimed  for  it.  Eames  t*.  Cook,  (1860)  2 
Fish.  Pat.  Cas.  146,  8  Fed.  Cas.  No.  4,239. 

Degree  of  utility  in  issued  patents  and' 
those  to  he  issued. —  It  has  been  held  that 
the  rule  that  when  an  invention  is  capa- 
ble of  use  for  some  purpose,  the  degree  of 
utility  is  not  a  subject  for  consideration 
is  applicable  only  in  cases  where  a  patent 
is  issued,  and  it*^becomes  necessary  to  sus- 
tain it  when  its  validity  is  impeached  in 
a  court  of  law;  but  that  the  issuance  of 
the  patent  by  the  commissioner  is  con- 
firmed by  the  provisions  of  the  law 
wlierein  one  of  the  conditions  necessary  to 
the  granting  of  the  patent  is  that  upon 
the  examination  the  commissioner  shall 
deem  the  invention  to  be  sufficiently  use- 
ful and  important.  In  re  Cushman, 
(1868)  MacA.  Pat.  Cas.  669,  6  Fed.  Cas. 
No.  3.613. 

Better  than  other  inventions. —  It  is  not 
necessity  to  the  issuance  of  a  patent 
that  the  invention  must  accomplish  its 
purpose  better  than  or  even  as  well  as 
others  intended  for  the  purpose,  if  it  is 
capable  of  use  for  the  purpose  intended 
for  it.  Strobridge  v.  Lindsay,  (W.  D.  Pa. 
1880)  2  Fed.  692;  Sevmour  v.  Osborne, 
(1871)    11  Wall.  516,  20  U.  S.   (L.  ed.) 
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33;  HoffheiniB  v.  Brandt,  (1867)  3  Fish. 
Pat.  Caa.  218,  12  Fed.  Cas.  No.  6,675; 
Winans  v.  Schenectady,  etc.,  R.  Co.,  (1851) 

2  Blatchf.  279,  30  Fed.  Cas.  No.  17,865; 
Bell  V.  Daniels,  Il858)  1  Bond  212,  3  Fed. 
Cas.  No.  1,247;  Roberts  t\  Ward,  (1849) 
4  McLean  565,  20  Fed.  Cas.  No.  11,918; 
Shaw  r.  Colwell  Lead  Co.,  (1882)  20 
Blatchf.    (U.    S.)    417. 

If  the  machine  is  new,  and  does  better 
work  than  the  machines  which  preceded 
it,  a  strong  presumption  of  patentability 
is  presented.  Ballard  v.  McCluskey,  (S.  D. 
N.  Y.  1893)  58  Fed.  880;  Topliff  r.  Top- 
liff,  (1892)  145  U.  S.  156,  12  S.  Ct.  825, 
36  U.  S.  (L.  ed.)  658;  Gandy  v.  Main 
Belting  Co.,  (1892)  143  U.  S.  587,  12 
S.  Ct.  598,  36  U.  S.  (L.  ed.)  272;  Krem- 
entz  i;.  S.  Cottle  Co.,  (1893)  148  U.  S. 
556,  13  S.  Ct.  719,  37  U.  S.  (L.  ed.) 
558;  American  Cable  R.  Co.  i*.  New 
York,  (S.  D.  N.  Y.  1893)  56  Fed.  149; 
Loewer  v.  Ford,  (N.  D.  N.  Y.  1893)  55 
Fed.  62. 

Capability  of  improvement. —  The  fact 
that  an  invention  is  capable  of  being  im- 
proved or  that  other  devices  must  be 
used  with  it  in  order  to  accomplish  the 
desired  or  best  result  does  not  constitute 
an  objection  to  its  utility.  Wheeler  v. 
Clipper  Mower,  etc.,  Co.,  (1872)  10 
Blatchf.  181,  29  Fed.  Cas.  No.  17,493; 
Fames  v.  Cook,  (1860)  2  Fish.  Pat.  Cas. 
146,  8  Fed.  Cas.  No.  4,239;  Thomson- 
Houston  Electric  Co.  r.  Union  R.  Co., 
(S.  D.  N.  Y.  1898)  84  Fed.  888;  Seymour 
p.  Marsh,  (1872)  6  Fish.  Pat.  Cas.  115, 
21  Fed.  Cas.  No.  12,687;  National  Hat- 
Pouncing  Mach.  Co.  V.  Thorn,  (C.  C. 
Mass.  1885)  25  Fed.  496;  Independent 
Electric  Co.  v.  Jeffrey  Mfg.  Co.,  (S.  D. 
Ohio  1896)  76  Fed.  981;  Gray  v.  James, 
(1817)  Pet.  C.  C.  476,  10  Fed.  Cas.  No. 
5,719. 

Displacing  other  inyentions. —  It  is  not 
necessary  to  establish  that  the  invention 
is  of  such  general  utility  as  to  supersede 
all  other  inventions  in  practice  to  accom* 
plish  the  same  purpose.  Bedford  v.  Hunt, 
(1817)  1  Mason  302,  3  Fed.  Cas.  No. 
1.217;  Crompton  t\  Belknap  Mills,  (1869) 

3  Fish.  Pat.  Cas.  536,  6  Fed.  Cas.  No. 
3,406,  30  Fed.  Cas.  No.  18,285;  Dunbar 
V,  Marden,  (1842)  13  N.  H.  311;  Rowe 
V.  Blanchard,  (1864)  18  Vfih.  441,  86 
Am.  Dec.  783. 

That  a  patent  speedily  superseded  all 
others  of  its  general  type  and  was  com- 
mercially successful  are  conditions  to  be 
applied  with  caution  to  a  very  limited 
class  of  cases,  otherwise  doubtful,  turning 
on  questions  of  utility  of  patentable  in- 
vention. Consolidated  Electric  Mfg.  Co. 
r.  Holtzer,  (C.  C.  A.  1st  Cir.  1895)  67 
Fed.  907,  33  U.  S.  App.  80,  16  C.  C.  A. 
63;  Olin  v.  Timken,  (1894)  155  U.  S. 
141,  15  S.  Ct.  49,  39  U.  S.  (L.  ed.)  100; 
De  Loriea  t?.  Whitney,  (G.  C.  A.  Ist  Cir. 
1894)   63  Fed.  611,  21  U.  8.  App.  428,  11 
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Inyention  superseded  by  later  onea. — 

The  fact  that  later  inventions  have  driven 
an  invention  out  of  the  market  has  no 
bearing  on  the  question  of  utility..  Cook 
c.  Ernest,  (1872)  5  Fish.  Pat.  Cas.  393, 
6  Fed.  Cas.  No.  3,155;  National  Hat- 
Pouncing  Mach.  Co.  V.  Thorn,  (C.  C.  Mass. 
1885)    25  Fed.  496. 

Simplicity. —  The  fact  that  an  invention 
is  simple  does  not  show  a  lack  of  utility, 
as  its  simplicity  is  more  a  reconunenda- 
tion  of  than  an  objection  to  its  useful- 
ness. Bell  r.  Daniels,  (1858)  1  Bond  212, 
3  Fed.  Cas.  No.  1,247;  Wayne  i?.  Holmes, 
(1856)  1  Bond  27,  29  Fed.  Cas.  No. 
17,303;  Yates  r.  Great  Western  R.  Co., 
(1877)   24  Grant  Ch.   (U.  C.)   495. 

Combination  producing  new  result. — A 
new  combination  of  two  old  elements,  so 
as  to  make  a  new  article,  is  patentable 
onlv  when  it  results  in  producing  a  new 
and  useful  article,  within  the  meaning  of 
the  patent  law.  In  re  Klemm,  (1903)  21 
App.  Cas.    (D.  C.)    186. 

ImproYed  mechanism. — An  improvement 
in  mechanism  for  sawing  stone,  by  which 
the  saw  is  moved  against  the  stone,  which 
remains  at  rest  during  the  operation  in- 
stead of  being  fed  to  the  saw,  as  in  ma- 
chines of  the  prior  art,  discloses  patent- 
able utility.  Diamond  Stone  Sawing 
Mach.  Co.  r.  Brown,  (E.  D.  N.  Y.  1904) 
130  Fed.  896. 

Capacity  to  produce  result. — A  patent 
for  a  device  which  states  that  a  part  is 
preferably  made  of  a  stated  material  is 
not  rendered  invalid  by  the  fact  that 
when  such  part  is  made  of  a  certain  other 
material  the  device  is  inoperative.  Kirch- 
berger  t\  American  Acetvlene  Burner  Co., 
(N.  D.  N.  Y.  1903)  124  Fed.  764,  affirmed 
(C.  C.  A.  2d  Cir.  1904)  128  Fed.  599,  64 
C.  C.  A.  107. 

Extensive  sale  or  use. —  The  fact  that 
a  patented  article  has  a  general  and  ex- 
tensive use  or  sale  shows  strongly  that 
it  is  useful.  Adams  v,  Edwards,  (1848)  1 
Fish.  Pat.  Cas.  1,  1  Fed.  Cas.  No.  53; 
Smith  V.  O'Connor,  (1873)  6  Fish.  Pat 
Cas.  469;  Fryer  t'.  Mutual  Life  Ins.  Co., 
(S.  D.  N.  Y.  1887)  30  Fed.  787;  Newbury 
r.  Fowler,  (N.  D.  111.  1886)  28  Fed.  454; 
Strobridge  i;.  Lindsay,  (W.  D.  Pa.  1880) 
2  Fed.  692;  Megraw  r.  Carroll,  (1880)  6 
B.  &  A.  Pat.  Cas.  324,  16  Fed.  Cas.  No. 
9,393&;  Cook  v.  Ernest,  (1872)  5  Fish. 
Pat.  Cas.  396,  6  Fed.  Cas.  No.  3,155;  Rob- 
erts V.  Schrieber,  (1880)  5  B.  4  A.  Pat. 
Cas.  491;  Magowan  v.  New  York  Belting, 
etc.,  Co.,  (1891)  141  U.  S.  332,  12  S.  Ct. 
71,  35  U.  S.  '(L.  ed.)  781;  Shannon  i;. 
Bruner,  (E.  D.  Mo.  1887)  33  Fed.  289; 
Gandy  t*.  Main  Belting  Co.,  (1892)  143 
U.  S.  687,  12  S.  Ct.  598,  36  U.  S.  (L. 
ed.)  272;  Grant  v.  Walter,  (1893)  148 
U.  S.  647,  13  S.  Ct.  699,  37  U.  8.  (L.  ed.) 
552;  Duer  v.  Corbin  Cabinet  Lock  Co., 
(1893)  149  U.  S.  216,  13  S.  Ct.  850,  37 
U.  S.  (L.  ed.)  707;  Blake  v.  Robertson, 
(1877)   94  U.  8.  728,  24  U.  S.   (L.  ed,) 
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245;  McGlain  v.  Ortmayer,  (1801)  141 
U.  S.  419,  12  S.  Ct.  76,  36  U.  S.  (L.  ed.) 
800;  McKay-Copeland  Lasting  Mach.  Co. 
r.  Copeland  Rapid-Lasfer  Mfg.  Co.,  (C.  C. 
Me.  1896)  77  Fed.  306;  Read  Mnrhirc^ry 
Co.  c.  Jaburg,  (S.  D.  N.  Y.  1914)  218 
Fed.  951;  Gilmore  c.  Vaughn,  (C  C  A. 
7th  Cir.  1914)  216  Fed.  356,  132  C.  C.  A. 
500;  Holton  r.  Pepper,  (E.  D.  Pa.  1914) 
216  Fed.  368;  Railroad  Supply  Co.  €. 
Hart  Steel  Co.,  (C.  C.  A.  7th  Cir.  1916) 
222  Fed.  261,  138  C.  C.  A.  23. 

On  the  question  of  the  utility  of  a  pat- 
ented device  or  process,  the  fact  that  it 
was  the  first  to  achieve  practical  and 
eonunercial  success  is  of  weight.  Burdon 
Wire,  etc.,  Co.  v.  Williaths,  (C.  C.  Mass. 
1904)    128  Fed.  927. 

The  commercial  success  of  a  patented 
article  can  only  be  considered  on  the 
issue  of  invention,  where  such  issue  is 
in  serious  doubt.  American  Salesbook 
Co.  r.  Carter-Crume  Co.,  (W.  D.  N.  Y. 
1903)    125  Fed.  499. 

VI.  Novelty  and  Anticipation 

Pioneer  patent. — A  pioneer  patent  is 
one  which  first  discloses  meane  to  accom- 
plish a  certain  result,  and  the  term  does 
not  apply  to  a  patent  for  new  means  to 
accomplish  a  result  already  attained  in 
another  way,  although  they  may  be  an 
improvement  on  the  old  way.  National 
Dump  Oar  Co.  r.  Ralston  Steel  Car  Co., 
(C.  C.  A.  6th  Cir.   1909)    172  Fed.  393, 

97  C.  C.  A.  91. 

Domestic  and  foreign  patents. — The 
principle  that  prior  knowledge  or  use  in 
this  country  will  defeat  4,  patent  applies 
both  to  domestic  and  foreign  inventions. 
Welsbach  Light  Co.  t*.  American  Incan- 
descent Lamp  Co.,  (C.  C.  A.  2d  Cir.  1899) 

98  Fed.  613,  39  C.  C.  A.  185. 

A  United  States  patent  will  not  be  de- 
feated by  a  prior  foreign  patent,  unless 
it  describes  or  shows  the  patented  inven- 
tion in  such  full,  clear,  and  exact  terms 
as  to  enable  any  perstm  skilled  in  the  art 
to  practice  it  without  the  necessity  of 
experimenting,  Valvona  v.  D'Adamo,  (E. 
D.  Pa.  1905)  135  Fed.  544. 

NoTelty  necessary. — An  invention  must 
be  novel  to  authorize  the  issuance  of  a 
patent  for  it.  Ashley  v.  Samuel  C.  Ta- 
tum  Co.,  (C.  C.  A.  2d  Cir.  1911)  189  Fed. 
357,  111  C.  C.  A.  279;  Dilg  v.  Borgfeldt, 
10.  C.  A.  2d  Cir.  1911)  189  Fed.  688, 
110  C.  C.  A.  568;  Asbestos  Shingle,  etc., 
Co.  r.  H.  W.  Johns-Manville  Co.,  (S.  D. 
N.  Y.  1911)  189  Fed.  608;  Royden  Marble 
Machinery  Co.  v.  Davis,  (E.  D.  Pa.  1<>11) 
189  Fed.  622;  Tabor  Mfg.  Co.  t?.  E.  H. 
Mnmford  Co.,  (E.  D.  Pa.  1911)  190  Fed. 
179,  affirmed  (C.  C.  A.  3d  Cir.  1911)  191 
Fed,  166,  111  C.  C.  A.  644;  New  York 
Continental  Jewell  Filtration  Co.  t;.  Har- 
risburg,  (M.  D.  Pa.  913)  208  Fed.  10; 
Sirocco  Engineering  Go.  v,  B.  F.  Sturte- 
Taat  Co.,   (S.  D.  N.  Y.  1913)    208  Fed. 


147;     Milton    Chemical    Co.    v,    Jordan 
Marsh  Co.,   (D.  C.  Mass.  1913)  208  Fed. 
569;   National   Electric  Signaling  Co.  t\ 
Telefunken  Wireless  Tel.  Co.,    (C.  C.  A. 
3d  Cir.  1913)   208  Fed.  679,  125  C.  C.  A. 
647;   L.  S.  Starrett  Co.  r.   Brown,  etc., 
Mfg.  Co.,    (C.  C.  A.   let  Cir.   1913)    208 
Fed.  887,  126  C.  C.  A.  47 ;  V^illiam  Shake- 
speare, Jr.,  Co.   V.  Enterprise  Mfg.   Co., 
(N.  D.  Ohio  1913)    211   Fed.  477;    Dual 
Tired  Wheel  Co.  t?.  American  Locomotive 
Co.,    (D.   C.   R.   I.    1914)    212   Fed.   450; 
G.  W.  J.  Murphy  Co.  r.  Met»l  Stamping 
Co.,    (T.   D.  N.  Y.   1914)    214   Fed.   382. 
And  see  further  to  the  same  effect  Ohio 
Varnish  Co.  v.  Glidden  Varnish  Co.,   (N. 
D.  Ohio  1913)  211  Fed.  676.    And  to  the 
same    effect,    see    Whitney    t*.    Emmett, 
(1831)    Baldw.    393,    29    Fed.    Cas.    No. 
17,585;    Searls    V.    Merriam,    (1882)     20 
Blatchf.     (U.    S.)     263;     Bruff    r.    Ives, 
(1877)    14  Blatchf.  198,  4  Fed.  Caa.  No. 
2,050;   Blanchard  17.  Puttman,    (1867)    2 
Bond  84,  3  Fed.  Cas.  No.   1,614;  McCor- 
mick  r.  Seymour,   (1854)   3  Blatchf.  209, 
15   Fed.   Cas.   No.   8,727;    McCormick   v. 
Talcott,    (1857)    20  How.  402,   15  U.   S. 
(L.  ed.)    930;  Hogg  r.  Emerson,   (1848) 
6  How.  437,  12  U.  S.  (L.  ed.)  505;  Lowell 
V.  Lewis,    (1817)    1  Mason   182,   15   Fed. 
Caa.    No.    8,568;     Seymour    t\    Osborne, 
(1871)    11  Wall.  516,  20  U.  S.   (L.  ed.) 
33;    Stimpson    r.    Woodman,    (1869)     10 
Wall.  117,  19  U.  S.   (L.  ed.)   866;  Morey 
r.  Lockwood,  (1868)  8  Wall.  230,  19  U.S. 
(L.  ed.)  339;  Richards  r.  Chase  Elevator 
Co.,   (1895)    159  U.  S.  477,  16  S.  Ct.  53, 
40  U.  S.  (L.  ed.)  225;  Wollensak  f.  Sar- 
gent, (1894)  151  U.  S.  221,  14  S.  Ct.  291, 
38  U.  S.    (L.  ed.)    137;   Busell  Trimmer 
Co.  t?.  Stevens,   (1890)    137  U.  S.  423,  11 
S.  Ct.  150,  34  U.  S.  (L.  ed.)  719;  Hill  v. 
Wooster,  ( 1890)   132  U.  S.  693,  10  S.  Ct. 
228,  33  U.  S.    (L,  ed.)    502;   Stephenson 
V.   Brooklvn  Cros»-Town   R.  Co.,    (1885) 
114  U.   S'.    149,  5  S.   Ct.   777,  29   U.   S. 
(L.  ed.)  58;  Pennsylvania  R.  Co.  f.  Loco- 
motive Engine  Safety  Truck  Co.,   (1884) 
110  U.  S.  490,  4  S.  Ct.  220,  28  U.  S.   (L. 
ed.)  222;  Packing  Co.  Cases,  (1881)   105 
U.  S.  666,  26  U.  S.   (L.  ed.)    1172;  Dun- 
bar V,  Mvers,    (1876)    94  U.   S.   187,  24 
U.    S.     (L    ed.)     34;    National    Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,   (C.  C.  A.  8th  Cir.  1901)    106 
Fed.    693,    45    C.    C.    A.    644;    Lyons   v. 
Drucker,    (C.    C.    A.   2d    Cir.    1901)     106 
Fed.  416,  45  C.  C.  A.  368;  Badische  Ani- 
lin,  etc.,  Fabrik  r.  Kalle,    (8.   D.  N.  Y. 
1899)    94  Fed.   163;   Antisdel  t:.  Chicago 
Hotel  Cabinet   Co.,    (C.    C.    A.    7th   Cir. 
1898)  80  Fed.  308,  60  U.  S.  App.  572,  32 
C.  C.  A.  216;  Alaska  Refrigerator  Co.  f. 
W*isconsin   Refrigerator  Co.,    (N.   D.   111. 
1891)  47  Fed.  324;  Hiller  f.  Levy,  (S.  D. 
N.  Y.  1890)   41  Fed.  627;  Cond6  t/.  Val- 
kenburgh,    (N.    D.    N.    Y.    1889)    39    Fed. 
788;  Krementz  t\  Cottle  Co.,  (8.  D.  N.  Y. 
1889)    39   Fed.   323;    Boyd  v.  Janesville 
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Hay  Tool  Co.,  (W.  D.  Wis.  1888)  37  Fed. 
887;  Et'lipae  Mfg.  Co.  t?.  Adkine,  (N.  D. 
111.  1888)  36  Feci.  554;  Ansonia  BrasH, 
etc.,  Co.  r.  Klectrical  Supply  Co.,  (C.  C. 
Conn.  1887)  32  Fed.  81;  Mathews  v. 
Flower,  (E.  D.  Mich.  1885)  26  Fed.  830; 
W-ashburn,  etc.,  Mfg.  Co.  r.  Grinnell  Wire 
Co.,  (S.  D.  la.  1885)  24  Fed.  23;  U.  S. 
V.  Gunning,  (S.  D.  N.  Y.  1885)  23  Fed. 
668;  Spill  r.  Celluloid  Mfg.  Co.,  (S.  D. 
N.  Y.  1884)  21  Fed.  (Wl;  Thompson  v, 
Haight,  (1826)  23  Fed.  Cas.  No.  13,957; 
Slot  i\  Spring,  (1850)  22  Fed.  Cas.  No. 
12,948a;  McCorraick  v.  Seymour,  (1851) 
2  Blatchf.  240,  15  Fed.  Cas.  No.  8,726; 
In  re  Kemper,  ( 1841 )  MacA.  Pat.  Cas.  1, 
14  Fed.  Cas.  No.  7,687;  Evans  t*.  Eaton, 
(1816)  Pet.  C.  C.  322,  8  Fed.  Cas.  No. 
4,559;  Bean  v.  Smallwood,  (1843)  2  Story 
408,  2  Fed.  Cas.  No.  1,173;  Delano  f. 
Scott,  (1836)  Gilp.  489,  7  Fed.  Cas.  No. 
3,753;  Batten  v.  Clayton,  {IS4S)  2  Fed. 
Cas.  No.  1,105;  Adams  v.  Joliet  Mfg.  Co., 
(1877)  3  B.  &  A.  Pat.  Cas.  1,  1  Fed.  Caa. 
No.  66;  Matthews  v.  Skates,  (1860)  1 
Fish.  Pat.  Cas.  602,  16  Fed,  Cas.  No. 
9,291;  Rice  r.  Heald,  (1877)  20  Fed.  Cas. 
No.  11,752. 

The  law  **  gives  no  monopoly,  to  indus* 
try,  to  wise  judgment,  or  to  mere  mechan- 
ical skill  in  the  use  of  known  meanA,  nor 
to  the  product  of  either  if  it  be  not  new." 
Smith  f.  Elliott,  (1872)  9  Blatchf.  400, 
22  Fed.  Cas.  No.  13,041. 

A  claim  to  a  printing  pres*  is  unpatent- 
able, where  it  amounto  to  a  mere  dupli- 
cation  of  what  is  shown  in  the  prior  art 
and  involves  the  production  of  no  new 
result,  save,  perhaps,  greater  convenience. 
In  re  Scott,  (1905)  26  App.  Cas.  (D.  C.) 
307. 

Novelty,  however,  may  consist  in  trans- 
ferring a  device  of  one  branch  of  industry 
to  another,  so  that  it  may  be  put  to  a  new 
use.  H.  J.  Heinz  Co.  f.  Cohn,  (C.  C.  A. 
9th  Cir.  1913)  207  Fed.  647,  125  C.  C.  A. 
197. 

"Novelty**  defined. — Patentable  novelty 
consists  in  the  production  of  a  new  device 
by  the  exercise  of  invention.  American 
Road  Ma<%.  Co.  V.  Pennock,  etc.,  Co. 
(1896)  164  U.  S.  26,  17  S.  Ct.  1,  41  U.  S. 
(L.  ed.)  337;  Knapp  v.  Mores,  (1893)  150 
U.  S.  221,  14  S.  Cr.  81,  37  U.  S.  (L.  ed.) 
1059;  Hicks  i\  Kelsey,  (1874)  18  Wall. 
670,  21  U.  S.  (L.  ed.)  852;  Duer  i?.  Corbin 
Cabinet  Lock  Co.,  (1893)  149  U.  S.  216,  13 
S.  Ct.  850,  37  U.  8.  (L.  ed.)  707;  Ryan  r. 
Hard,  (1S92)  145  U.  S.  241,  12  S.  Ct.  919, 
36  U.  S.  (L.  ed.)  691;  Butler  i?.  Steckel, 
(1890)  137  U.  S.  21,  11  S.  Ct.  26,  34 
U.  S.  (L.  ed.)  582:  Hill  r.  Wooster, 
(1890)  132  U.  S.  693,  10  S.  Ct.  228,  33 
U.  S.  (L.  ed.)  502;  Gardner  v.  Herz, 
(1886)  118  U.  S.  180,  6  S.  Ct.  1027, 
30  U.  R.  (L.  ed.)  158;  Thompson  1\ 
Boisselier,  (1885)  114  U.  S.  1,  6  S.  Ct. 
1042,  29  U.  S.  (L.  ed.)  76;  Western  Elec- 
tric Mfg.  Co.  r.  Ansonia  Brass,  etc.,  Co., 


(1885)  114  U.  S.  447,  5  S.  Ct.  941,  29 
U.  S.  (L.  ed.)  210;  Vinton  r.  Hamilton, 
(1882)  104  U.  S.  486,  26  U.  S.  (L.  ed.) 
807;  Dunbar  v.  Myers,  (1876)  94  U.  S. 
187,  24  U.  S.  (L.  ed.)  34;  Indiana  Nov- 
elty Mfg.  Co.  V.  Crocker  Chair  Co.,  (C. 
C.  A.  7th  Cir.  1900)  103  Fed.  496,  43 
C.  C.  A.  287;  Plastic  Fireproof  Constr. 
Co.  r.  San  Francisco,  (N.  D.  Cal.  1899) 
97  Fed.  620;  Arlington  Mfg.  Co.  r.  Cellu- 
loid Co.,  (C.  C.  A.  3d  Cir.  1899)  97  Fed. 
91,  38  C.  C.  A,  60;  U.  S.  Repair,  etc.,  Co. 
V,  Standard  Paving  Co.,  (N.  D.  N.  Y. 
1898)  87  Fed.  339;  Johnson  i;.  Hero  Fruit 
Jar  Co.,  (E.  D.  Pa.  1893)  55  Fed.  659; 
Singer  Mfg.  Co.  v.  Brill,  ( C.  C.  A.  9th  Cir. 
1892)  54  Fed.  380,  7  U.  S.'  App.  601,  4 
C.  C.  A.  374;  Edison  Electric  Light  Co.  v 
U.  S.  Electric  Lighting  Co.,  (C.  C.  A.  2d 
Cir.  1892)  62  Fed.  300,  11  U.  S,  App.  1, 
3  C.  C.  A.  83;  Richmond  v.  Atwood,  (C.  C. 
A.  1st  Cir.  1892)  48  Fed.  910,  5  U.  S. 
App.  1,  1  C.  C.  A.  144;  Pope  Mfg.  Co.  V. 
Clark,  (C.  C.  Md.  1891)  46  Fed.  789; 
Sax  V.  Taylor  Iron  Works,  (C.  C.  N.  J. 
1887)  30  Fed,  835;  McClain  r.  Ort- 
mayer,  (N.  D.  111.  1888)  33  Fed.  284; 
Washburn,  etc.,  Mfg.  Co.  v.  Beat-Era-All 
Barb- Wire  O.,  (N.  D,  la.  1888)  33  Fed. 
261;  Mellon  r.  Smith  Davis  Mfg.  Co., 
(E.  D.  Mo.  1886)   23  Fed.  153. 

Patentable  and  commercial  novelty  are 
not  identical  and  what  may  be  new  in  a 
commercial  sense  may  not  be  new  in  the 
sense  of  the  patent  law.  Union  Paper- 
Collar  Co.  17.  Van  Dusen,  (1876)  23  Wall. 
630,  23  U.  S.  (L.  ed.)  128;  MilUgan,  etc., 
Glue  Co.  V.  Upton,  (1874)  1  B.  &  A.  Pat. 
Cas.  497,  17  Fed.  Cas.  No.  9,607,  (1878) 
97  U.  S.  3,  24  U.  S.  (L.  ed.)  986. 

Methods  pointed  out  previously. — Al- 
though an  invention  must  not  have  been 
previously  known  or  used  by  others  in  this 
country,  the  fact  that  the  way  may  have 
been  pointed  out  by  former  methods  and 
such  methods  utilized  to  produce  an  im- 
proved method  does  not  deprive  the  im- 
proved method  of  novelty.  Whittlesey  i*. 
Ames,  (1880)  9  Bias.  (U.  S.)  225;  Wales 
r.  Waterbury  Mfg.  Co.,  (C.  C.  Conn.  1894) 
59  Fed.  285;  Davis  v.  Parkman,  (C.  C. 
Mass.  1801,  45  Fed.  693;  International 
Tooth  Crown  Co.  t*.  Richmond,  (C.  C. 
Conn.  1887)  30  Fed.  776;  Parker  v.  Stiles, 
(1849)  6  McLean  44,  18  Fed.  Cas.  No. 
10,749. 

Single  prior  use  in  this  country. — A  pat- 
ent is  anticipated  and  want  of  patentable 
novelty  is  shown  by  a  single  prior  use  in 
this  country.  Brush  f.  Condit,  (1889) 
132  U.  S.  39,  10  S.  Ct.  1,  33  U.  S.  (L.  ed.) 
251;  Simmonds  v.  Morrison,  (S.  D.  Ohio 
1891)  44  Fed.  767. 

Knowledge  or  use  by  one  person. — Want 
of  novelty  in  an  invention  is  shown  by  the 
prior  knowledge  or  use  of  a  single  person, 
and  it  is  not  necessarv  that  there  should 
be  a  general  knowledge  and  use.  Bed- 
ford r.  Hunt,  (1817)  1  Mason  902,  3  Fed. 
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Cm.  No.  1^17;  Coffin  p.  0|;den,  (1874)  18 
Wall.  120,  21  U.  S.  (L.  ed.)  821;  Rich  v. 
Lippincott,  (1853)  2  Fish.  Fat.  Caa.  1, 
20  Fed.  Caa.  No.  11,758;  Knox  v.  Loweree, 
(1874)  1  B.  &  A.  Pat.  Caa.  589,  14  Fed. 
Caa.  No.  7,910;  Rice  r.  Garnhart,  (1874) 
34  Wia.  453,  17  Am.  Rep.  448. 

Hidden  use. — Although  a  device  may  be 
hidden  from  sight  while  in  use,  thia  is  not 
sufficient  to  avoid  the  application  of  the 
rule,  that  a  prior  use  will  defeat  a  patent. 
Brush  r.  Condit,  (1889)  132  U.  S.  39,  10 
S.  Ct.  1,  33  U.  S.  (L.  ed.)  251;  HaU  t?. 
MacNeale,  (1882)  107  U.  S.  90,  2  S.  Gt. 
73,  27  U.  S.  (L.  ed.)  367. 

Length  of  time  of  prior  use. —  In  Brush 
V.  Condit,  (1889)  132  U.  S.  39,  10  S.  Ct. 
1,  33  U.  S.  (L.  ed.)  251,  the  use  of  a  sin- 
gle device  for  only  two  montha  and  a  half 
was  held  to  constitute  an  anticipation. 

Accidental  production. — The  accidental 
production  of  a  result  not  recognized  aa 
important  or  understood  by  the  producer 
does  not  anticipate  a  Vater  device  for 
the  same  thing  made  by  one  who  discovers 
the  principle  and  puts  it  into  use.  An- 
Bonia  Brass,  etc.,  Co.  t*.  Electrical  Sup- 
ply Co.,  (1892)  144  V.  S.  11,  12  S.  Ct. 
601,  36  U.  S.  (L.  ed.)  327;  New  York 
Orp.  r.  Ransom,  ( 1859 )  23  How.  487,  16 
U.  S.  (L.  ed. )  515;  Tilghman  v.  Proctor, 
(1881)  102  U.  S.  707,  26  U.  S.  (L.  ed.) 
279;  Chisholm  v.  Johnson,  (C.  C.  Del. 
1901)  106  Fed.  191;  Tannage  Patent  Co. 
r.  Bonallan,  (C.  C.  Mass.  1899)  93  Fed. 
811;  Wickelman  r.  A.  B.  Dick  Co.,  (C.  C. 

A.  2d  Cir.  1898)  88  Fed.  264,  59  U.  S. 
App.  616,  31  C.  C.  A.  530;  Pittsburgh 
Reduction  Co.  r.  Cowles  Electric  Smelt- 
ing, etc.,  Co.,  (W.  D.  Ohio  1893)  56  Fed. 
301;  Boyd  v.  Cherrv,  ((*.  ('.  la.  1S83)  50 
Fed.    279;     Pelton  V.    Waters.    (1874)     1 

B.  k  A.  Pat.  Cas.  699,  19  Fed.  Cas.  No. 
10,913;  Livingston  v.  Jones,  (1859)  1 
Fish?.  Pat.  Cas.  521,  15  Fed.  Cas.  No. 
8.413;  Andrews  v.  Carman,  (1876)  13 
Blatchf.   307,  1   Fed.  Cas.  No.  371. 

Anticipation  i«  not  avoided  by  the  fact 
that  the  inventor  of  the  anticipatory  de- 
vice, which  he  reduced  to  practice,  did  not 
realize  its  value,  and  so  changed  it  before 
applying  for  a  patent  that  the  patented 
structure  was  not  an  anticipation.  Mer- 
rimac  Mattress  Mfg.  Co.  v.  Feldman,  (C, 

C.  Mass.  1004)  163  Fed.  64. 

Prior  knowledge  and  use  which  will 
anticipa-te  a  later  patent  is  not  to  be 
made  out  by  a  chance  combination  made 
without  appreciation  of  the  principle  on 
which  the  patent  is  based.  Western  Tube 
Co.  r.  Rainear,  (E.  D.  Pa.  1007)  156 
Fed.  49. 

Although  a  new  function  appears  in  a 
machine  made  under  a  patent,  if  it  was 
accidental,  unrecognized  by  the  patentee, 
and  no  disclosure  thereof  made  to  the 
public,  it  is  not  an  anticipation  of  a  sub- 
sequent patent.  Hillard  v.  Fisher  Book 
Typewriter  Co.,    (C.  C.  A.  2d  Cir.   1908) 


159  Fed.  439»  86  C.  C.  A.  469,  affirming 
(S.  D.  N.  Y.  1907)  161  Fed.  34. 

The  fact  that  the  method  of  a  process 
patent  had  been  previously  used  by 
another  by  chance,  and  without  appre- 
ciating its  merit  or  value,  does  not  invali- 
date  the  patent.  Karhol  v.  Rothner,  (£. 
D.  N.  Y.  1908)   165  Fed.  923. 

A  merely  accidental  occurrence,  realiz- 
ing the  structure  of  a  patent,  not  only 
not  appreciated,  but  maae  the  ground  of 
rejection  as  an  imperfection,  is  not  an 
anticipation.  Edison  Electric  Light  Co. 
V.  Novelty  Incandescent  Lamp  Co.,  (C.  C. 
A.  3d  Cir.  1909)  167  Fed.  977,  93  C.  C.  A. 
387,  reveraing  (W.  D.  Pa.  1908)  161  Fed. 
549. 

The  mere  accidental  employment  of  a 
feature  or  elranent  of  a  device,  where  its 
real  value,  for  a  purpose  for  which  it  ia 
afterward  put  in  use  by  another,  is  not 
recognized  at  the  time  of  such  accidental 
use,  cannot  be  invoked  to  anticipate  a 
pat^t  for  the  later  device.  Doble  r.  Pel- 
ton  Water  Wheel  Co.,  (N.  D.  Cal.  1910) 
166  Fed.  526. 

Undexatood  accidental  production. —  But 
it  is  inunaterial  whether  the  device  orig- 
inated by  accident  or  otherwise,  if  it  wma 
understood  and  had  gone  into  use,  and  a 
use  of  such  device  will  ctjnstitiite  an 
anticipation.  National  Harrow  Co.  9. 
QmcK  (C.  C.  A.  7th  Cir.  1896)  74  Fed. 
236,  46  U.  S.  App.  70,  20  C.  C.  A.  410. 

Accidental  invention  for  different  pur- 
pose.—  Identity  which  is  purely  acci- 
dental, not  contemplated,  and  is  discov- 
ered subsequent  to  a  second  patent,  does 
not  anticipate  such  patent  where  the  arti- 
cle is  not  designed  for  the  same  purpose. 
Clough  t?.  Bark^,  (1882)  106  U.  8.  166,  1 
S.  a.  188,  27  U.  8.  (L.  ed.)   134. 

Unintended  feature. —  The  fact  tJiat  the 
inventor  of  a  feature  in  a  machine  which 
anticipates  the  patented  invention  Hid  not 
understand  or  have  in  view  the  particular 
advantage  of  or  the  function  performed  by 
such  feature  will  not  prevent  its  invalid 
dating  the  patent.  Woodbury  Patent  Plan- 
ing Mach.  Co.  r.  Keith,  (1879)  4  B.  & 
A.  Pat.  Caa.  100,  30  Fed.  Cas.  No.  17,970. 
A  patent  otherwise  valid  is  not  void  for 
anticipation  because  a  prior  patent  cov- 
ers a  device  which  might  be  so  constructed 
as  to  be  capable  of  the  same  use  as  that 
of  the  later  patent,  where  the  prior  patent 
gives  no  sign  that  such  use  was  contem- 
plated, and  no  specific  directions  for  such 
construction.  Canada  r.  Michigan  Malle- 
able Iron  Co.,  (C.  C.  A.  6th  dr.  1D03) 
124  Fed.  486,  61  C.  C.  A.  104,  modifying 
(E.  D.  Mich.  1902)   123  Fed.  95. 

The  accidental  occurrence  of  an  element 
or  feature  of  a  patented  combination  in 
prior  structures,  where  its  character  and 
function  as  subsequently  used  were  not 
recognized,  does  not  constitute  an  antici- 
pation. Beckwith  v.  Malleable  Iron  Range 
Co.,   (E.  D.  Wis.  1010)   174  Fed.  1001. 
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Lost  or  fox^otten  invention. — Wliere  an 
art  or  a  device  has  been  lost  or  forgotten, 
a  patent  is  not  void  for  want  of  novelty 
to  one  who  invents  and  rediscovers  such 
lost  arts.  Gayler  v.  Wilder,  (1850)  10 
How.  477,  13  U.  S,  (L.  ed.)  504;  HaU  V. 
Bird,  (1869)  6  Blatchf.  438,  11  Fed.  G«j». 
No.  5,926;  Aiken  r.  Dolan,  (1867)  3  Fish. 
Pat.  Cas.  197,  1  Fed.  Cas.  No.  110. 

An  invention  which  has  been  perfected 
by  the  construction  of  a  machine,  which 
was  used  in  practical  work  for  a  number 
of  years  by  the  inventor  and  is  still  in  his 
possession,  and  of  which  he  had  photo- 
graphs taken,  which  he  still  preserves, 
does  not  lose  its  effect  as  an  anticipation 
of  a  subsequent  patent  to  another  for  sub- 
stantially the  same  machine  as  one  which 
has  been  finally  abandoned  and  forgotten, 
although  the  inventor  failed  to  realize 
the  full  value  of  the  invention  and  after 
a  time  discontinued  the  use  of  the  mach- 
ine. Buser  t*.  Novelty  Tufting  Mach.  Co., 
(C.  C.  A.  6th  Cir.  1907)  151  Fed.  478,  81 
C.  C.  A.  16. 

Accessible  to  public— The  knowledge 
and  use  of  an  invention  or  device  neces- 
sary to  invalidate  a  subsequent  patent 
must  exist  in  such  a  manner  as  to  be 
accessible  to  the  public.  Gayler  v.  Wilder, 
(1850)  10  How.  477,  13  tJ.  S.  (L.  ed.) 
604 ;  Acme  Flexible  Clasp  Co.  v.  Cary  Mfg. 
Co.,   (S.  D.  N.  Y.  189»)  96  Fed.  344. 

A  prior  use,  in  order  to  negative  novelty 
in  a  later  patented  device,  must  be  some- 
thing more  than  an  accidental  or  casual 
one,  and  must  be  so  far  understood  and 
practiced  or  persisted  in  as  to  contribute 
to  the  sum  of  human  knowledge  and  be 
accessible  to  the  public,  becoming  an  es- 
tablished fact  in  the  art.  Anthracite  Sepa- 
rator Co.  r.  Pollock,  (M.  D.  Pa.  1909)  176 
Fed.  108. 

Concealed  invention. — An  invention,  the 
discovery  and  use  of  which  are  not  made 
known  but  are  concealed  and  kept  secret, 
will  not  anticipate  a  patent  for  the  same 
device  thereafter  discovered.  Whitney  f. 
Emmett,  (1831)  Baldw.  303,  29  Fed.  Cas. 
No.  17,585;  Rowley  t*.  Mason,  (1869)  2  Am. 
L.  T.  106;  Judson  r.  Bradford,  (1878)  3 
B.  k  A.  Pat.  Cas.  539,  14  Fed.  Cas.  No. 
7,564;  Sayles  t\  Chicago,  etc.,  R.  Co., 
(1865)  1  Biss.  468,  21  Fed.  Cas.  No. 
12,414;  Stainthorp  r.  Humiston,  (1864)  4 
Fish.  Pat.  Cas.  107,  22  Fed.  Cas.  No. 
13,281;  Piper  v.  Brown,  (1870)  4  Fish. 
Pat.  Cas.  175,  19  Fed.  Cas.  No.  11,180; 
Bates  i;.  Coe,  (1878)  98  U.  S.  31,  25 
U.  S.  (L.  ed.)  68;  Acme  Flexible  Clasp 
Co.  r.  Cary  Mfg.  Co.,  (S.  D.  N.  Y.  1899) 
96  Fed.  344;  Zinsser  v.  Kremer,  (C.  C. 
N.  J,  1889)  39  Fed.  Ill;  Cahoon  v.  Ring, 
(1861)  1  Cliff.  592,  4  Fed.  Cas.  No.  2.292; 
Stephens  v.  Felt,  (1846)  2  Blatchf.  37,  22 
Fed.  Cas.  No.  13,368;  Packard  v.  Gilbert, 
(1846)  18  Fed.  Cas.  No.  10,651;  Passaic 
Zinc  Co.  17.  Spear,  (1875)  32  Leg.  Int. 
(Pa.)  362,  18  Fed.  Cas.  No.  10,789; 
Haselden  r.  Ogden,   (1868)    3  Fish.  Pat. 


Cas.  378,  11  Fed.  Cas.  No.  6,190;  Hayden 
V.  Suffolk  Mfg.  Co.,  (1862)  4  Fish.  Pat. 
Cas.  86,  11  Fed.  Cas.  No.  6,261;  Redden 
r.  Eaton,  (1879)  2  N.  J.  L.  J.  49,  11 
Fed.  Cas.  No.  6,318;  Hartshorn  v.  Tripp, 
(1870)  7  Blatchf.  120,  11  Fed.  Cas.  No. 
6,168. 

Where  a  junior  applicant  concealed  his 
invention  for  a  short  time,  but  soon  gave 
it  to  the  public  in  the  way  of  the  result 
of  its  operation,  and  showed  it  to  his 
opponent  early  in  the  year  following  its 
reduction  to  practice  by  ccmstruction  of 
an  operative  machine,  such  conduct  is  in- 
consistent with  the  theory  of  suppression 
of  the  invention,  which  will  deprive  him 
of  his  rights.  Meyer  i*.  Sarfert,  (1902) 
21  App.  Cas.   (D.  C.)   26. 

**The  mere  aecret  practice  of  a  process 
or  the  physical  presence  of  a  product  or 
manufacture  in  tnis  country  is  insufficient 
as  an  anticipation  unless  and  until  the 
public  acquires,  or  has  opportunity  to 
acquire,  therefrom  such  knowledge  as 
Would  enable  one  skilled  in  the  art  to 
practice  the  invention.  Such  alleged  an- 
ticipation, whether  by  foreign  printed  pub- 
lication or  physical  presence  in  this  coun- 
try, must  so  embody  the  complete  pat- 
ented article  or  be  so  substantially  like 
it,  that  a  specitication  could  be  based 
thereon.'^  Acme  Flexible  Clasp  Co.  t\ 
Cary  Mfg.  Co.,  (S.  D.  N.  Y.  1899)  96 
Fed.  344,  citing  Draper  r.  Wattles,  (1878) 
3  B.  &  A.  Pat.  Cas.  618,  7  Fed.  Cas.  No. 
4,073;  Hays  v.  Sulsor,  (1869)  1  Fish. 
Pat.  Cas.  532,  11  Fed.  Cas.  No.  6,271; 
Whitney  v.  Emmett,  (1831)  Baldw.  303, 
29  Fed.  Cas.  No.  17,585;  Gayler  v.  Wilder, 
(1860)  10  How.  477,  13  U.  S.  (L.  ed.) 
504. 

Concealed  discovery  forgotten. —  That  a 
prior  discovery  and  use  which  are  kept 
secret  and  concealed  will  not  anticipate  a 
patent  is  especially  true  where  such  prior 
mvention  is  afterward  forgotten.  Gayler 
v.  Wilder,  (1850)  10  How.  477,  13  U.  S. 
(L.  ed.)  604;  Hall  v.  Bird,  (1869)  3  Fish. 
Pat.  Cas.  595,  11  Fed.  Cas.  No.  5,926; 
Bullock  Printing  Press  Co.  v.  Jones,  (1878) 
3  B.  &  A.  Pat.  Cas.  195,  4  Fed.  Cas.  No. 
2,132. 

Extent  of  prior  use  or  knowledge. — The 
actual  extent  of  prior  knowledge  or  use  is 
immaterial  where  the  invention  or  device 
is  not  intentionally  concealed.  Stephens 
V.  Felt,  (1846)  2  Blatchf.  37,  22  Fed.  Cas. 
No.  13,368;  J?a88aic  Zinc  Co.  i*.  Spear, 
(1875)  32  Leg.  Int.  (Pa.)  362,  18  Fed. 
Cas.  No.  10,789;  Packard  v,  Gilbert,  (1846) 
18  Fed.  Cas.  No.  10,651. 

Knowledge  of  inventor. —  If  a  patent  is 
anticipated  by  a  prior  device  or  descrip- 
tion it  is  immaterial  that  the  inventor 
had  no  knowledge  of  such  anticipation. 
Winans  v.  Schenectadv,  etc.,  R.  Co.,  (1851) 
2  Blatchf.  279,  30  Fed.  Cas.  No.  17,865; 
Evans  v.  Hettick,  (1818)  3  Wash.  408,  8 
Fed.  Cas.  No.  4,562;  Evans  v,  Eaton, 
(1818)    3  Wheat.  454,  4  U.  S.    (L.  ed.) 
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433;  Sewall  v,  Jones,  (1875)  91  U.  S. 
171,  23  U.  S.  (L.  ed.)  275;  Lettelier  t?. 
Mann,   (S.  D.  Cal.  1899)   91  Fed.  909. 

Inventors  must  be  charged  with  knowl- 
edge of  devices  disclosed  in  former  pat- 
ents,  whether  or  not  they  have  actual 
knowledge  oi  such  patents.  Millett  v. 
AUen,  (1906)   27  App.  Cas.   (D.  C.)  70. 

In  determining  tne  question  of  patent- 
able invention,  a  patentee  is  chargeable 
with  knowledge  of  all  that  preceded  him 
in  the  art.  Daylight  Glass  Mfg.  Co.  &. 
American  Prismatic  Light  Co.,  (C.  C.  A. 
3d  Cir.  1905)  142  Fed.  454,  73  C.  C.  A. 
570. 

A  prior  device  must  be  perfected  to  such 
an  extent  that  it  will  be  reduced  to  prac- 
tical use  or  operation  in  order  that  it 
will  be  such  anticipation  as  will  defeat 
a  patent  for  a  later  invention.  Parkhurst 
r.  Kinsman,  (1849)  1  Blatchf.  488  note, 
18  Fed.  Cas.  No.  10,757;  Cahoon  v.  Ring, 
(1861)  1  Cliff.  592,  4  Fed.  Cas.  No.  2,292; 
Heath  r.  Hildreth,  (1841)  MacA.  Pat. 
Cas.  12,  11  Fed.  Cas.  No.  6,309;  Bedford 
r.  Himt,  (1817)  1  Mason  302,  3  Fed.  Cas. 
No.  1,217;  Coffin  v.  Ogden,  (1874)  18 
Wall.  120,  21  U.  S.  (L.  ed.)  821;  Sey- 
mour V.  Osborne,  (1871)  11  Wall.  652,  20 
U.  S.  (L.  ed.)  33;  Whitely  v.  Swayne, 
(1869)  11  Wall.  678.  20  U.  S.  (L.  ed.) 
32;  Warfibum  r.  Gould,  (1844)  8  Story 
122,  29  Fed.  Cas.  No.  17,214;  Telephone 
Cases,  (1888)  126  U.  S.  1,  8  S.  Ct.  778, 
31  U.  S.  (L.  ed.)  863;  Webster  Loom  Co. 
r.  Higgijis,  (1882)  105  U.  S.  680,  26  U.  S. 
(L.  ed.)  1177;  Parham  v.  American  But- 
tonhole, etc..  Sewing  Mach.  Co.,  (1871)  4 
Pish  Pat,  Cas.  468,  18  Fed.  Cas.  No. 
10,713;  Rich  r.  Lippincott,  (1853)  2  Fish. 
Pat.  Cas.  1,  20  Fed.  Cas.  No.  11,758; 
Fruit  Cleaning  Co.  r.  Fresno  Home-Pack- 
ing Co.,  (N.  D.  Cal.  1899)  94  Fed.  845; 
American  Graphophone  Co.  v.  Leeds,  (S. 
D.  N.  Y.  1898)  87  Fed.  873;  Peoria  Tar- 
get Co.  V.  Cleveland  Target  Co.,  (N.  D. 
Ohio  1891)  47  Fed.  728;  Eagle  Mfg.  Co.  v. 
Miller,  (S.  D.  la.  1890)  41  Fed.  351;  Uhl- 
mann  r.  Bartholomae,  etc..  Brewing  Co., 
(N.  D.  111.  1889)  41  Fed.  132;  Miller  v. 
Force,  (C.  C.  Ky.  1881)  9  Fed.  603; 
I'nion  Sugar  Refinery  v.  Mathiesson, 
(1865)  3  Cliff.  639,  24  Fed.  Cas.  No. 
14,399;  Footer.  Silsby,  (1849)  1  Blatchf. 
445,  9  Fed.  Cas.  No.  4,916. 

A  prior  snggestion  of  an  invention  or  a 
device  is  insufficient  to  constitute  an  an- 
ticipation, such  as  will  invalidate  a  patent 
to  the  one  first  reducing  the  invention  or 
dcTiee  to  practical  use.  Foote  v.  Silsby, 
(1849)  1  Blatchf.  445,  9  Fed.  Cas.  No. 
4,916;  Diamond  Match  Co.  v.  Schenck, 
(E.  D.  Pa.  1895)  71  Fed.  521;  National 
Co.  r.  Belcher,  (C.  C.  A.  3d  Cir.  1896)  71 
Fed.  876,  39  U.  S.  App.  95,  18  C.  C.  A. 
376. 

Seduction  to  practice. —  The  inventor 
must  reduce  his  idea  to  practice  and  must 
embody  it  in  some  distinct  form  or  it 
wiU  be  held  that  he  has  not  progressed 


beyond  the  experimental  stages.  Park- 
hurst V,  Kinsman,  (1849)  1  Blatchf.  488, 
18  Fed.  Cas.  No.  10,767;  Richardson  t?. 
Noyes,  (1876)  2  B.  &  A.  Pat.  Cas.  398, 
20  Fed.  Cas.  No.  11,792. 

In  contemplation  of  law  an  invention, 
does  not  exist  until  the  inventor's  ideas 
have  been  reduced  to  practical  form,  either 
as  the  basis  for  a  patent  or  an  anticipa- 
tion .of  another's  invention.  American 
Graphophone  Co.  v.  Leeds,  etc.,  Co.,  (C. 
C.  A.  2d  Cir.  1909)  170  Fed.  327,  95 
C.  C.  A.  511;  Gallagher  v.  Hien,  (1905) 
25  App.  Cas.  (D.  C.)  77;  Ocumpaugh  v. 
Norton,  (1905)  25  App.  Cas.   (D.  C.)   90. 

The  decisions  involving  the  question  of 
reduction  to  practice  may  be  divided  into 
three  general  classes,  namely:  (1)  Those 
including  devices  so  simple  and  of  such 
obvious  efficacv  that  a  complete  construc- 
tion of  one  of  a  size  and  form  intended 
for  and  capable  of  practical  use  is  held 
sufficient  without  test  in  actual  use.  (2) 
Those  where  a  machine  embodying  every 
essential  element  of  the  invention,  having 
been  tested  and  its  practical  utility  for 
the  intended  purpose  demonstrated  to  rea- 
sonable satisfaction,  has  been  held  to  have 
been  reduced  to  practice  notwithstanding 
it  may  not  be  a  mechanically  perfect  ma- 
chine. (3)  Those  where  the  machine  is 
of  such  a  character  that  the  particular 
use  for  which  it  is  intended  must  be  given 
special  consideration  and  requires  satis- 
factory operation  in  the  actual  execution 
of  the  obiect.  In  cases  within  the  second 
and  third  classes,  long  delay  in  putting 
the  machine  in  actual  use  for  the  intended 
purpose  is  a  potent  circumstance  in  deter- 
mining whether  the  teat  was  successful,  or 
only  an  abandoned  experiment.  Sydeman 
V.  Thoma,  (1909)  32  App.  Cas.  (D.  C.) 
362. 

ReducHan  to  practice  defined. — "  Re- 
duced to  practice"  does  not  of  necessity 
mean  bringing  the  invention  into  use,  but 
means,  rather,  reducing  it  to  such  form 
that  it  is  no  longer  in  the  condition  of 
mere  theory.  Heath  r.  Hildreth,  (1841) 
MacA.  Pat.  Cas.  12,  11  Fed  Cas.  No. 
6,309;  Perry  v.  Cornell,  (1847)  MacA. 
Pat.  Cas.  68,  19  Fed.  Cas.  No.  11,002; 
Coffin  17.  Ogden,  (1869)  7  Blatchf.  61,  5 
Fed.  Cas.  No.  2,950;  Lyman  Ventilating, 
etc.,  Co.  f7.  Lalor,  (1874)  12. Blatchf.  303, 
15  Fed.  Cas.  No.  8,632 ;  Northwestern  Fire 
Extinguisher  Co.  v.  Philadelphia  Fire  Ex- 
tinguisher Co.,  (1874)  6  Pat.  Off.  Gaz.  34, 
18  Fed.  Cas.  No.  10,337. 

What  constitutes. —  It  is  essential  that 
a  device,  to  constitute  reduction  to  prac- 
tice, must  show  that  the  work  of  the  in- 
ventor is  finished,  physically  as  well  as 
mentally.  Nothing  must  be  left  to  the 
inventive  genius  of  the  public.  Sydeman 
V.  Thoma,  (1909)  32  App.  Cas.  (D.  C.) 
362. 

The  same  act  or  set  of  acts  may  or  may 
not  constitute  a  reduction  to  practice, 
modified,  as  they  may  be,  by  the  special 
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circumstaneefl  of  the  particular  case.  Gal- 
lagher V.  Hien,  (1905)  25  App.  Cas.  (D. 
C.)  77;  Rolfet'.  Hoffman,  (1905)  26  App. 
Cas.  (D.  C.)  336;  Andrews  v.  NiUon, 
(1906)  27  App.  Cas.  (D.  G.)  461;  Syde* 
man  v.  Thoma,  (1909)  32  App  Cas.  (D. 
C.)   362. 

The  fir»t  reducer  of   an   invention   to 
practical  form  is  entitled  to  the  patent. 
Ellithorp   V.    Robertson,    (1859)    2    Fish. 
Pat.  Cas.  83,  8  Fed.  Cas.  No.  4,408;  Foote 
r.  Sileby,    (1851)   2  Blatchf.  260,  9  Fed. 
Cas.   No.   4,919;    Parkhurst  v.   Kinsman, 
(1849)    1  Blatchf.  488,  18  Fed.  Cas.  No. 
10,757;  Rich  v.  Lippincott,  (1863)  2  Fish. 
Pat.    Cas.    1,   20    Fed.    Cas.    No.    11,758; 
Whitely  t?.  Swayne,   (1868)   7  WaU.  686, 
19  U.  S.    (L.  ed.)    199;   Seymour  t;.  Os- 
borne, (1871)   11  WaU.  516,  20  U.  S.  (L. 
ed.)    33;   White  v,  Allen,   (1863)   2  Cliff. 
224,  29   Fed.   Cas.    No.    17,535;    Reed   t;. 
Cutter,  (1841)   1  Story  590,  20  Fed.  Cas. 
No.  11,645;  Agawam  Woollen  Co.  r.  Jor- 
dan,   (1868)    7  Wall.   683,   19  U.  S.    (L. 
ed.)    177;    Albright  v.  Celluloid  Harness- 
Trimming  Co.,  (1877)  2  B.  A  A.  Pat.  Cas. 
629,   1   Fed.  Cas.  No.   147;    Pennsylvania 
Diamond  Drill  Co.  r.  Simpson,  (1886)  37 
Pat.  Off.   Oaz.  218;    Miller  v,  Pickering, 
(E.  D.  Pa.  1883)   16  Fed.  540;    Roberts  v. 
Dickey,    (1872)    4   Brews.    (Pa.)    260,    1 
Pat.  Off.  Oac.  4,  20  Fed.  Cas.  No.  11,899. 
In  the  sense  of  the  patent  statute,  he 
is    the    first    inventor   who   by    his    own 
thought  makes  an  article  or  material,  and 
first  perfects  and  adapts  his  discovery  to 
actual  use,  although  some  one  may  have 
previously  made  a  similar  article  without 
putting  it  to  practical  use  or  giving  his 
discovery  to  the  public    in  any  way.  War- 
ren  Bros.  Co.  V,  Owosso,    (C.  C.   A.  6th 
Cir.  1909)   166  Fed.  309,  92  C.  C.  A.  227. 
The  first  to  reduce  an  invention  to  prac- 
tice, as  shown  by  an  actual  construction 
produced   in  court,  is  usually  held  to  be 
the    inventor,    as    against    another    who 
merely  says  he  had  previously  conceived 
the   invention.     Merrimac   Mattress   Mfg. 
Co.  V,  Feldman,   (C.  C.  Mass.   1904)    133 
Fed.  64. 

An  inventor,  who,  although  the  first 
to  conceive,  is  the  last  -to  reduce  to  prac- 
tice, and  who  is  not  exercising  diligence 
when  his  opponents  enter  the  field,  is  not 
entitled  to  priority.  Lass  v.  Scott,  ( 1905 ) 
26  App.  Cas.   (D.  C.)   354. 

Where  the  proof  in  an  interference  case 
showed  that  the  senior  party  had  the  in- 
vention in  controversy,  and  had  reduced 
it  to  practice  by  the  construction  and 
operation  of  the  device  in  December,  1896, 
or  in  the  early  part  of  1897,  while  the 
junior  party's  reduction  to  practice  was 
not  shown  to  have  taken  place  until  Octo- 
ber, 1897,  priority  of  invention  was  prop- 
erly awarded  to  the  senior  party.  Shaffer 
p.  Dolan,  (1904)  23  App.  Cas.  (D.  C.)  79. 
A  junior  applicant  m  an  interference 
case,  who  was  the  first  to  conceive  and 
make  disclosures  of  the  invention,  but  the 


last  to  constructively  reduce  it  to  prao- 
tice  by  filing  his  application,  about  five 
years  after  conception,  and  more  than  four 
.  years  after  the  application  of  the  senior 
party,  held  to  be  lacking  in  diligence  and 
not  entitled  to  an  award  of  priority  of 
invention.  Paul  v,  Johnson,  (1904)  23 
App.  Cas.  (D.  C.)  187. 

Application  as  reduction  to  pnictice, — 
It  is  a  sufficient  reduction  to  practice  to 
determine  a  question  of  priority  that  an 
inventor  has  filed  an  allowable  applica- 
tion for  a  patent.  McCormick  v.  Cleal, 
(1898)  12  App.  Cas.  (D.  C.)  336;  Cros- 
key  v.  Atterbury,  (1896)  9  App.  Cas. 
(D.  C.)  207,  follounng  Porter  v,  Liouden, 
(1895)  7  App.  Cas.  (D.  C.)  64;  Yates  v, 
Huson,  (1896)  8  App.  Cas.  (D.  C.)  93. 

When  an  application  for  a  patent  haa 
been  allowed  and  then  abandoned,  and  sub- 
sequently or  before  the  forfeiture  has  been 
completed  another  application  is  filed  in 
which  substantially  the  same  invention  is 
described  and  claimed,  the  applicant  is 
entitled,  in  an  interference  case,  to  the 
filing  date  of  his  first  application  as  that 
of  his  constructive  reduction  to  practice. 
Lotterhand  v.  Hanson,  (1904)  23  App. 
Cas.  (D.  C.)  372. 

Delay  in  filing  application  as  negativing 
reduction  to  practice, —  A  delay  of  two 
years  and  a  half  in  filing  an  application 
for  a  patent  is  not  sufficient  to  destroy 
the  weight  of  proof  of  an  actual  reduction 
to  practice,  especially  where  it  appears 
that  drawings  showing  substantiallv  the 
same  construction  as  the  original  device 
were  sent  to  the  applicant's  attorneys 
more  than  a  year  before  the  filing  of  the 
application,  and  before  any  one  else  had 
entered  the  field.  Seeberger  v.  Russell, 
(1905)  26  App.  Cas.  (D.  C)  344.  See 
also  Ocumpaugh  t*.  Norton,  (1905)  25 
App.  Cas.  ( D.  C. )  90. 

Mere  accidental  practice  does  not  con- 
stitute reduction  to  practice.  Thompson 
V,  Smith,  (1909)  33  App.  Cas.  (D.  C.) 
284. 

A  drawing  or  a  model  is  sufficient  to 
constitute  a  reduction  to  practice  to  de- 
termine the  question  of  priority.  Web- 
ster Loom  Co.  V,  Higgins,  (1882)  105  U. 
S.  580,  26  U.  S.  (L.  ed.)  1177;  Heath  i\ 
Hildroth,  (1841)  MacA.  Pat.  Cas.  12,  11 
Fed.  Cas.  No.  6,309.  Contra;  StUwell, 
etc.,  Mfg.  Co.  t*.  Cincinnati  Gaslight,  etc., 
Co.,  (1875)  1  B.  &  A.  Pat.  Cas.  610,  23 
Fed.  Cas.  No.  13,453;  Decker  t?.  Grote, 
(1873)  10  Blatchf.  331,  7  Fed.  Cas.  No. 
3,726;  Cahoon  v.  Ring,  (1861)  1  Cliff. 
592,  4  Fed.  Cas.  No.  2,292;  Reeves  v.  Key- 
stone Bridge  Co.,  (1872)  5  Fish.  Pat. 
Cas.  456,  20  Fed.  Cas.  No.  11,660. 

But  the  mere  making  of  a  model  of  a 
device  will  not  amount  to  a  reduction  to 
practice  of  the  invention  embodied  in  it, 
where  the  model  represents  a  device  in- 
tended to  be  used  as  a  part  of  a  compli- 
cated machine,  and  the  practical  useful- 
ness of  which  depends  on  a  test  in  that 
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machine.      Howell    v.    Hess,     (1907)     90 
App.  Cas.  (D.  C.)    194. 

Unless  an  invention  liekHigs  to  that 
class  of  simple  inventions  which  require 
no  other  proof  of  their  practicability  than 
the  construction  of  a  model,  the  mere  con- 
etniction  of  a  model  does  not  constitute  a 
reduction  to  practice,  eren  if  such  model 
is  dearly  sufficient  to  disclose  the  inven- 
tion, and  to  enable  those  skilled  in  the 
art  to  understand  it  thoroughly.  O'Con- 
nell  17.  Schmidt,  (1906)  27  App.  Cas.  (D. 
C.)   77. 

Necessity  for  actual  tests. —  Where  it 
appears  that  an  invention  is  a  radical  de- 
parture from  previous  methods,  in  order 
to  establish  the  fact  of  reduction  to  prac- 
tice, thorough  tests  are  necessary.  Galla- 
gher €.  Hien,  (1905)  25  App.  Cas.  (D. 
C.)   77. 

In  order  that  a  device  may  be  a  reduc- 
tion to  practice,  it  is  necessary  in  every 
case,  except  that  of  a  very  simple  device, 
that  it  be  tested.  A  scale  of  the  pendulum 
pattern  is  a  device  requiring  a  test  to 
show  its  accuracy.  Pool  17.  Dunn,  (1909) 
34  App.  Cas.   (D.  C.)    132. 

Insufficiently  tested  machine  as  reduc- 
tion to  practice. —  Where  one  of  the  par- 
ties to  an  interference  involving  the  eject- 
ing mechanism  of  a  match  machine  was 
not  a  match  manufacturer,  but  a  manu- 
facturer of  machines,  his  failure  to  test 
his  device  with  real  matches,  instead  of 
dummy  matches,  and  his  failure  to  use 
his  machine  commercially,  could  not  be 
taken  as  discrediting  his  claim  that  the 
madiine  was  successiully  reduced  to  prac- 
tice. Wyman  t\  Donnelly,  (1903)  21  App. 
Cas.  (D.  C.)   81. 

In  the  case  of  simple  devices,  it  is  not 
essential  that  actual  tests  of  the  inven- 
tion be  made  in  order  to  constitute  a  re- 
duction to  practice.  Rolfe  r.  Hoffman, 
(1906)  26  App.  Cas.   (D.  C.)    336. 

An  improvement  in  mantles  for  incan- 
descent lights  of  the  inverted  type,  held 
not  so  simple  or  of  such  obvious  efficacy 
that  the  making  of  one  of  the  required 
description  constituted  an  actual  reduc- 
tion to  practice  without  its  test  on  the 
inverted  lamp  then  in  use.  Daggett  t*. 
Kaufmann,  (1909)  33  App.  Cas.  (D.  C.) 
450. 

Whether  the  making  of  a  model  of  a 
snap  hook,  so  constructed  that  it  may  be 
attached  to  a  chain  without  the  necessity 
of  welding  the  chain,  constitutes  reduc- 
tion to  practice,  in  view  of  the  simplicity 
of  the  device,  the  invention  is  so  simple 
that  the  construction  of  a  model  contain- 
ing all  the  elements  of  the  indention  will 
amount  to  a  demonstration  of  utility. 
Schartow  c.  Schleicher,  (1910)  35  App. 
Cas.  (D.  C.)  347. 

Construction  of  operative  machine  as 
reduction  to  practice. — A  full-sized  opera- 
tive structure  fit  for  commercial  use,  ex- 
cept for  the  ornamentation  and  polish, 
hdd,  in  an  interference  case,  to  be  a  full 


and  complete  reduction  to  practice  for  the 
purpose  of  displaying  the  invention. 
Hope  V.  Voight,  (1905)  25  App.  Cas.  (D. 
C.)   22. 

Requirements  of  operative  device. —  In 
determining  whether  a  device  constitutes 
a  •  reduction  to  practice,  its  size  is  not 
necessarily  controlling,  nor  is  mechanical 
perfection,  or  that  there  are  "'possibili- 
ties of  greater  excellence  in  shape,  loca- 
tion, arrangement,  material,  or  adjust- 
ment," essential;  but  it  is  essential  that 
the  device  should  show  that  the  work  of 
the  inventor  is  finished  physically  as  well 
as  mentally,  and  nothing  left  for  the  in- 
venti^  genius  of  the  public.  Gallagher 
17.  Hdn,  (1905)  26  App.  Cas.  (D.  C.)  77. 

To  constitute  a  reduction  to  practice, 
the  device  constructed  must  be  fashioned 
out  of  a  material  capable  of  actual  use  for 
the  intended  purpose.  Gilman  v.  Hinson> 
(1906)   26  App.  Cas.   (D.  C.)   409. 

In  order  to  constitute  reduction  to  prac- 
tice, it  is  not  necessary  that  a  device 
should  have  been  made  of  a  material 
which  would  be  used  when  it  should  be 
placed  on  the  market;  nor  is  it  neces- 
sary that  it  should  have  been  mechanically 
perfect,  so  long  as  it  was  an  operative  de- 
vice, and  was  used  as  such,  and  showed 
that  the  work  of  the  inventor  was  com- 
plete. Lowrie  v.  Taylor,  (1906)  27  App. 
Cas.  (D.  C.)  622. 

Mere  experiments  not  reduction  to  prac- 
tice. —  It  is  not  necessary,  in  order  to  con- 
stitute reduction  to  practice,  that  actual 
tests  of  the  invention  be  made  in  order  to 
complete  the  inventive  act;  but  the  device 
relied  on  must,  however,  if  it  has  not  been 
worked,  clearly  be  capable  of  woiic,  and 
not  have  been  a  mere  experiment.  Galla- 
gher V.  Hein,  (1905)  25  App.  Cas.  {D.  Q.) 
77 ;  Ocumpaugh  i:.  Norton,  (1905)  25  App. 
Cas.  (D.  C.)  90;  Bourn  v.  Hill,  (1906) 
27  App.  Cas.  (D.  C.)  291. 

Earperimental  operation. —  In  an  inter- 
ference case,  where  there  were  tests  of  the 
device  embodying  the  invention  by  men 
of  experience  in  the  particular  art  to 
which  the  invention  related,  at  a  place 
equipped  with  everything  necessary  to  en- 
able continued  and  complete  tests  to  be 
made,  it  was  held  that  there  had  been  a 
reduction  to  practice,  in  that  the  test 
showed  the  work  of  the  invention  to  be 
complete,  though  the  first  device  so  made 
was  not  a  commercial  article.  Andrcfws 
17.  Kilson,  (1906)  27  App.  Cas.  (D.  C.) 
451. 

In  order  to  reduce  to  practice  a  device 
for  protecting  low-tension  tele|dione  cir- 
cuits from  the  injurious  effects  of  unduly 
strong  currents,  it  is  sufficient  to  operate 
the  device  with  currents  such  as  would 
prevail  in  telephone  circuits  if  the  latter 
became  crossed  with  wires  carrying  more 
current  than  is  safe,  and  it  is  not  neces- 
sary actually  to  operate  it  in  a  telephone 
circuit.    Rolfe  «.  Hoffman,  (1905)  26  App. 
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^  Diligence  m  reduction  to  practice. — 
The  diligence  required  of  an  inventor  is 
diligence  rather  in  the  reduction  of  hia  in- 
vention to  practice,  than  in  application  to 
the  Patent  Office,  or  in  manufacturing  his 
device  for  public  use.  Rolfe  i*.  Hoffman, 
(1905)  26  App.  Cas.  (D.  C.)  336;  Law 
V,  Scott,  (1905)  26  App.  Cas.  (D.  C.)  354. 
There  is  no  general  rule  as  to  what  con- 
stitutes due  diligence  in  reducing  to  prac- 
tice, that  being  a  question  to  be  deter- 
mined by  all  the  facts  and  surrounding 
circumstances  in  the  pai-ticular  case. 
O'Connell  i?.  Schmidt,  (1906)  27  Aw). 
Cas.  (D.  C.)   77. 

By  due  diligence  in  reduction  to  prac- 
tice is  meant  reasonable  diligence;  and 
where  a  party  to  an  interference  has  taken 
eleven  months  to  accomplish  a  reduction 
to  practice  he  cannot  be  heard  to  say  that 
his  adversary,  who  has  taken  only  eight 
months,  is  guilty  of  laches.  Fowler  v. 
McBerty,  (1906)  27  App.  Cas.  (D.  C.) 
41,  46. 

Where  one  of  the  parties  to  an  inter- 
ference is  the  first  to  conceive  the  inven- 
tion, but  later  than  his  rival  in  its  reduc- 
tion to  practice,  the  controversy  between 
them  is  reduced  to  the  question  of  dili- 
gence on  the  part  of  the  former.  Liber- 
man  V.  Williams,  (1904)  23  App.  Cas. 
(D.  C.)   223. 

In  an  interference  proceeding  to  deter- 
mine priority  of  invention,  the  lack  of 
reasonable  diligence  by  a  party  in  reduc- 
ing his  conception  to  practice  is  not 
shown,  where  the  delay  in  filing  his  ap- 
plication is  accounted  for  by  the  loss  of 
his  drawings.  Garrels  v.  Freeman,  (1903) 
21  App.  Cas.  (D.  C.)  207. 

Where  the  senior  party  to  an  interfer- 
ence saw  working  drawings  and  a  model 
of  the  invention  of  the  issue,  made  by  the 
junior  party,  and  understood  their  con- 
struction, and  said  nothing  about  any 
previous  conception  or  disclosure  of  the 
invention  by  himself,  although  both  par- 
ties were  at  the  time  in  the  employment 
of  the  same  company,  which  was  engaged 
in  the  manufacture  of  similar  devices, 
and  the  superintendent  of  which  had 
solixjited  suggestions  from  its  employees 
for  improvement  of  such  devices,  and  re- 
znained  silent  for  a  year  before  he  filed 
his  application,  such  conduct  on  his  part 
is  inconsistent  with  the  existence  of  a 
right  which  he  was  desirous  to  protect, 
and  the  junior  party  will  be  entitled  to 
an  award  of  priority.  Harter  t*.  Barrett, 
(1904)    24  App.  Cas.    (D.  C.)    300. 

Reduction  to  practice  by  agent, — Where 
a  typewriter  manufacturing  company, 
after  declining  to  purchase  an  invention 
and  returning  a  model  of  the  device  to  the 
inventor,  adapted  the  invention  to  one  of 
its  typewriters,  and  constructed  a  machine 
embodying  it,  and  then  purchased  the  in- 
vention, and  procured  an  assignment  of 
it,  the  company  cannot  be  said  to  have 
been  the  agent  of  the  inventor  in  reducing 


the  invention  to  practice,  so  as  to  make 
such  reduction  inure  to  his  benefit,  in  an 
interference  between  him  and  another  in- 
ventor of  the  same  device.  Howell  r. 
Hess,  (1907)  30  App.  Cas.  (D.  C.)   1»4. 

Reduction  to  practice  not  proved  by 
either  party. —  Where  neither  party  to  an 
interference  proves  actual  reduction  of 
the  invention  to  practice,  but  the  junior 
party  was  the  first  to  conceive  and  made 
disclosure  of  it  to  the  senior  before  the 
latter's  application  was  filed,  it  was  held 
that  the  junior  party  was  entitled  to  an 
award  of  priority  of  invention.  Green- 
wood V,  Dover,  (1904)  23  App.  Cas.  (D. 
C.)   261. 

Evidence  of  reduction  to  practicfi — 
Where  one  of  the  parties  to  an  interfer- 
ence, and  a  witness  skilled  in  the  art,  tes- 
tified that  such  party's  machine  was  suc- 
cessfully operated  in  1896,  and  the  ma- 
chine in  its  present  condition,  although 
apparently  dismantled  by  the  removal  of 
parts,  supports  their  testimony,  it  will  be 
regarded  as  a  reduction  to  practice. 
Smith  t\  Brooks,  (1904)  24  App.  Cas. 
(D.  C.)  75. 

Where  it  appears,  in  an  interference 
case,  that  the  machine  claimed  as  a  re- 
duction to  practice  by  one  of  the  parties 
was  submitted  by  him  to  his  employers, 
but  they  adopted  another  machine,  and, 
this  proving  unsatisfactory,  it  was  with- 
drawn and  still  another  machine  put  on 
the  market,  it  was  held  that  the  circum- 
stances pointed  to  the  conclusion  that  the 
machine  did  not  represent  a  complete  and 
practical  invention.    Paul  t*.  Hess,  ( 1905 ) 

24  App.  Cas.   (D.  C.)   462. 

Evidence  of  reduction  to  practice  must 
embrace  all  the  elements  of  the  issue, 
leaving  nothing  to  inference  merely.  Rob- 
inson V,  Seelinger,  (1905)  25  App.  Cas. 
\D.  C.)   237. 

While  the  destruction  or  dismantling  of 
a  first  construction  and  the  loss  of  some 
of  its  parts  or  their  use  in  making  other 
machines  are  sometimes  important  in  de- 
termining the  question  of  reduction  to 
Sractice,  they  are  only  important  when 
epending  on  other  circumstances  tend- 
ing to  cast  doubt  on  claims  of  the  earlier 
reduction,  notably  that  of  long  and  un- 
reasonable delay  in  the  exploitation  of 
the  invention.     Funk  t*.  Whitcly,   (1905) 

25  App.   Cas.    (D.   C.)    313. 

Where  the  inventor  of  an  escalator  and 
and  auxiliary  traveling  platform  and  two 
witnesses  who  show  themselves  thorough- 
ly familiar  with  its  construction,  testify 
thiUy  as  to  the  construction  and.  opera- 
tion  of  the  device,  and  state  that  they 
used  it  a  number  of  times  and  found  it 
successful,  a  reduction  to  practice  is  suffi- 
ciently proved,  and  it  is  unnecessary  that 
the  facts  on  which  they  base  their  con- 
cliusion  as  to  the  successful  working  of 
the  device  should  appear  on  the  'record. 
Seeberger  v.  Russel,  (1905)  26  App.  Cmm, 
(D.  C.)    344. 
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Although  the  fact  that,  after  an  alleged 
laccessful  operation  of  a  device,  the  device 
was  taken  apart  and  one  element  never 
used  again,  is  gufficient  to  .warrant  an 
inference  that  the  test  was  not  successful, 
yet,  when  a  reasonable  and  satisfactory 
explanation  of  such  fact  is  given,  such  an 
inference  is  unwarranted.  Seeberger  t*. 
Ruasel,   (1905)  26  App.  Cas.  (D.  C.)  344. 

"Necessity  of  complete  machine, —  It  is 
not  necessary  that  a  complete  machine 
should  be  constructed  embodying  the  idea, 
if  the  invention  has  not  been  so  shown 
to  the  world  that  one  skilled  in  that  par- 
ticular art  would  be  able  to  reproduce  it. 
Farley  v.  National  Steam-Gauge  Co., 
(1859)  MacA.  Pat.  Cas.  618,  8  Fed.  Cas. 
No.  4,648. 

The  fact  that  no  machine  had  been  con- 
structed or  put  into '  practical  operation 
under  a  patent  is  not  of  itself  sufficient 
to  show  the  patent  inoperative  or  to  over- 
come the  presumption  of  its  validity  aris- 
ing from  the  fact  of  issuance.  Packard  r. 
Ucing  Stud  Co.,  (C.  C.  A.  Ist  Cir.  1895) 
70  Fed.  66,  33  U.  S.  App.  306,  16  C.  C.  A. 
639. 

**  We  are  entitled  to  presume  that  the 
conception  is  contemporaneous  with  the 
application.  ♦  ♦  ♦  g^t  conception 
alone,  although  complete,  is  not  sufficient; 
for  when  the  patentee  proposes  to  assert 
that  his  invention  was  anterior  to  the 
date  of  his  application,  he  must  not  only 
prove  that  he  made  the  invention  at  the 
period  suggested,  but  that  he  reduced  it 
to  practice  in  the  form  of  an  operative 
machine."  Front  Rank  Steel  Furnace  Co. 
V.  Wrought  Iron  Range  Co.,  (£.  D.  Mo. 
1894)  63  Fed.  995,  citing  Johnson  r. 
Root,  ( 1862)  2  Cliff.  108,  13  Fed.  Cas.  No. 
7,400. 

Where  prior  patents,  or  the  machines 
constructed  under  them,  embody  the 
principle  covered  by  a  later  patent,  and 
sufficiently  disclose  the  invention  claimed 
therein,  they  are  not  deprived  of  their 
effect  as  anticipations  by  the  mere  fact 
that  such  machines  are  not  capable  of 
successrful  practical  working,  because  of 
objections  as  to  minor  matters  of  detail  in 
construction.  Van  Epps  e.  United  Box 
Board,  etc.,  Co.,  (C.  C.  A.  2d  Cir.  1906) 
143  Fed.  869,  75  C.  C.  A.  77,  reversing 
(N.  D.  N.  Y.  1905)   137  Fed.  418. 

Application  to  use. —  Making  a  machine 
and  applying  it  to  its  actual  use  without 
patenting  it  is  a  complete  invention. 
Stephenson  v.  Brooklyn  Cross-Town  R. 
Co.    (1881)    19   Blatchf.    (U.   S.)    473. 

Successfiu  applications  to  use, —  One  or 
two  successful  applications  are  sufficient. 
Miller  v.  Force,  (C.  C.  Ky.  1881)  9  Fed. 
603. 

lime  to  put  invention  in  public  use. — 
An  inventor  who  has  reduced  his  invention 
to  practice  is  entitled  to  a  period  of  two 
years  in  which  to  put  the  same  in  public 
use  and  on  sale,  without  a  forfeiture  of 
his  right  to  receive  a  patent,  based  on  an 


application  filed  by  another  before  the 
statutory  bar  haa  arisen.  Rolfe  9.  Hoff- 
man, (1905)  26  App.  Cas.   (D.  C.)   336. 

Utility  of  completed  invention. — A  com* 
pleted  invention  signifies  that  the  inven- 
tion should  be  of  some  practical  utility; 
it  need  not  be  of  a  high  degree.  It  need 
not  be  carried  to  a  point  where  there  can- 
not be  any  subsequent  improvement,  and 
any  practical  utility,  however  sm^l,  is 
sufficient  to  show  the  invention  completed. 
Johnson  v.  Root,  (1858)  1  Fish.  Pat.  Cas. 
351,  13  Fed.  Cas.  No.  7,411. 

Necessity  of  use  of  prior  invention. — 
It  is  not  necessary  that  the  prior  inven- 
tion should  have  been  actually  used  for 
the  purpose  contemplated,  but  it  must 
have  been  capable  of  such  use.  Pitts  tr. 
Wemple,  (1855)  5  Fish.  Pat.  Cas.  10, 
19  Fed.  Cas.  No.  11,194;  Parker  v,  Fer- 
guson, (1849)  1  Blatchf.  407,  18  Fed. 
Cas.  No.  10,733;  Coffin  t\  Ogden,  (1869) 
7  Blatchf.  61,  5  Fed.  Cas.  No.  2,950;  Heath 
17.  Hildredth,  (1841)  MacA.  Pat.  Cas.  12, 
11  Fed.  Cas.  No.  6,309;  Rich  r.  Lippin- 
cott,  (1853)  2  Fish.  Pat.  Cas.  1,  20  Fed. 
Cas.  No.  11,758;  Spring  v.  Packard, 
(1874)  1  B.  A  A.  Pat.  Cas.  531,  22  Fed. 
Cas.  No.   13,260. 

In  determining  the  question  of  identity 
of  the  inventive  idea  involved  in  two 
patents,  it  is  not  a  sufficient  answer  to 
say  of  an  alleged  anticipation  that  it  was 
a  mere  paper  patent,  and  that  the  device 
had  never  been  operative  or  commer- 
cially successful,  because  prior  existing 
conditions  may  not  have  stimulated  full 
development.  Ideal  Stopper  Co.  t>.  Crown 
C;ork,  etc.,  Co.,  (C.  C.  A.  4th  Cir.  1904) 
131  Fed.  244,  65  C.  C.  A.  436,  affirming 
(C.  C.  Md.  1903)   123  Fed.  666. 

To  constitute  ah  anticipation  by  an  un- 
patented device,  it  is  not  necessary  that 
it  should  have  come  into  general  use,  but 
it  is  sufficient  if  it  was  in  actual  and  prac- 
tical use  by  a  number  of  pers(»is.  Daniel 
V,  Restein,  (£.  D.  Pa.  1904)  131  Fed. 
469. 

A  horse  collar,  made  from  a  casing  cut 
from  a  single  piece  of  material  folded  and 
stitched  in  a  peculiar  manner,  is  one  of 
tho'se  devices  so  simple  in  their  purpose 
and  of  an  efficacy  so  obvious  that  the 
making  of  one  of  a  size  and  form  intended 
for  and  available  for  practical  use  is  a 
sufficient  reduction  to  practice  without 
actual  use  or  test;  and  therefore  the  mak- 
ing of  such  a  collar,  exhibiting  it  to  a 
number  of  persons,  and  putting  it  on  sale, 
without  testing  it  on  tne  neck  of  a  har- 
nessed animal,  is  a  reduction  to  practice 
of  the  invention.  Couch  t?.  Barnett, 
(1904)  23  App.  Cas.  (D.  C.)  446. 

What  constitute!  a  prior  use. —  The 
rules  of  law  as  to  what  constitutes  a 
prior  use  and  what  constitutes  a  reduc- 
tion to  practice  are  the  same.  Oilman  r. 
Hinson,  (1906)  26  App.  Cas.  (D.  C.)  409. 

Construction  of  prior  patent. —  In  ordei- 
that  a  prior  patent  may  constitute  an  an- 
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ticipation  it  must  be  taken  as  it  stands, 
and  more  may  not  be  added  to  it  by  im- 
plication than  fairly  showA  in  order  to 
make  it  represent  an  operative  device. 
Farrelly  r.  Wirt,  (C.  C.  A.  2d  Cir.  1898) 
104  Fed.  1005,  44  C.  C.  A.  262,  affirming 
Wirt  V,  Farrelly,  (S.  D.  N.  Y.  1898)  84 
Fed.  891;  Dashiell  r.  Groavenor,  (1896) 
162  U.  S.  4^5,  16  »S.  Ct.  805,  40  U.  S. 
(L.  ed.)  1025;  Universal  Winding  Co. 
f.  Willimiuitic  Linen  Co.,  (C.  C.  Conn. 
1897)    82   Fed.   228. 

Prior    patents    miiert    be    taken    in   the 
meaning  disclosed  upon  their  face.     Ba- 
dische  Anilin,  etc.,  Fabrik  r.  Kalle,  (S.  D. 
N.  Y.  1899)   94  Fed.  163. 

Two  prior  patents  may  not  be  com- 
bined to  make  up  an  invention  which  will 
constitute  an  anticipation  of  a  subsequent 
patent,  where  the  complete  invention  of 
the  subsequent  patent  is  not  contained  in 
either  of  them.  Munson  t*.  Gilbert,  etc., 
Mfg.  Co.,  (1878)  3  B.  &  A.  Pat.  Cas.  695, 
17  Fed.  Cas.  No.  9,934. 

A  mere  suggestion  in  a  prior  patent, 
which  does  not  point  out  the  means  of 
putting  such  suggestions  into  practice,  is 
not  an  anticipation  of  a  subsequent  patent 
reducing  such  suggestion  to  practice.  Gror- 
don  r.  Warder,  (1893)  160  U.  S.  47,  14  S. 
Ct.  32,  37  U.  S.  (L.  ed.)  992;  Brill  v. 
Third  Ave.  R.  Co.,  (S.  D.  N.  Y.  1900)  103 
Fed.  289;  Consolidated  Brake-Shoe  Co.  f>. 
Detroit  St*»l,  etc.,  Co.,  (E.  D.  Mich. 
1894)   69  Fed.  902. 

Prior  unclaimed  description  in  patent. — 
The  statute  does  not  make  prior  descrip- 
tion in  a  patent  a  bar  to  the  invention 
described  where  it  is  not  claimed.  Ver- 
mont Farm  Mach.  Co.  v.  Marble  (C.  C. 
Vt.  1884)   19  Fed.  307. 

General  language  in  prior  patents. — An- 
ticipation is  not  shown  by  broad  and  gen- 
eral language  in  prior  patents,  although, 
interpreted  in  the  light  of  the  later  in- 
vention, it  may  be  said  to  include  the 
same.  Keasbey,  etc.,  Co.  v.  Philip  Carey 
Mfg.  Co.,  (S.  D.  N.  Y.  1905)  139  Fed. 
571. 

Mere  suggestion  in  prior  patent. — A 
patent  must  do  more  than  to  make  un- 
tested suggestions  or  pregnant  surmises 
to  constitute  an  anticipation  of  a  later 
patent.  Asbestos  Shingle,  etc.,  Co.,  v. 
H..W.  Johns-Manville  Co.,  (S.  D.  N.  Y. 
1910)    184  Fed.  620. 

Prior  unclaimed  description  in  patent. — 
A  patent  for  a  mechanical  combination  is 
not  anticipated  by  a  prior  patent,  which 
incidentally  shows  a  similar  arrangement 
of  parts,  where  such  arrangement  was  not 
claimed  nor  designed  to  perform  the  func- 
tion for  which  it  is  designed  and  claimed 
in  the  second  patent.  Grav  Telephone 
Pay  Station  Co.  v.  Baird  Mfg.  Co.,  (C.  C. 
A.  7th  Cir.  1909)  174  Fed.  417,  »8  C.  C. 
A.  S53. 

Description  in  prior  application. — State- 


m^ts  in  a  prior  application  for  a  patent, 
relied  on  as  an  anticipation  of  a  patent 
granted  while  such  application  was  pend- 
ing, must  be  so  clear  and  explicit  that 
those  skilled  in  the  art  will  have  no  diffi- 
culty in  ascertaining  their  meaning.  Hil- 
liard  r.  Fisher  Book  Typewriter  Co.,  (0. 
C.  A.  2d  Cir.  1908)  159  Fed.  439,  86  C. 
C.  A.  469,  affirming  (S.  D.  N.  Y.  1907) 
151  Fed.  34. 

Functions  not  claimed  by  prior  pat- 
entee.— A  patent  is  not  anticipated  by 
prior  patents  for  devices  which  might  by 
slight  modifications  have  been  made  to 
perform  the  functions  of  that  of  the  later 
patent,  where  it  does  not  appear  that  the 
patentees  had  in  mind  their  use  or  adup- 
tion  to  accomplish  such  result.  Gunn  v, 
Bridgeport  Brass  Co.,  (S.  D.  N.  Y.  1906) 
148  Fed.  239. 

A  patentee  is  entitled  to  a  beneficial  use 
of  a  feature  of  his  device  if  it  actually 
exists,  although  he  did  not  specifically 
claim  it,  and  it  may  constitute  an  antici- 
pation of  a  later  patent.  Forest  City 
Foundry,  etc.,  Co.  v.  Barnard,  (C.  C.  A. 
6th  Cir.  1910)  176  Fed.  661,  100  C.  C.  A. 
197. 

Public  exhibition  of  inyention. —  The 
public  exhibition  of  a  complete  invention, 
although  not  put  to  any  practical  use,  is 
sufficient  anticipation  to  defeat  a  patent 
to  another  person.  Northwestern  Fire 
Extinguisher  Co.  r.  Philadelphia  Fire  Ex- 
tinguisher Co.,  (1874)  1  B.  &  A.  Pat. 
Cas.  177,  18  Fed.  Cas.  No.  10,337;  Coffin 
v.  Ogden,  (1869)  7  Blatchf.  61,  6  Fed. 
Cas.  No.  2,960. 

Experimental  use. —  Mere  experimental 
devices  or  usee  will  not  anticipate  a  sub- 
sequent patent  to  another  person.  For 
cases  construing  this  principle,  see  title 
Patents,  20  R.  C.  L.  1146,  1147. 

"  Experinuent  "  defined, —  An  experi- 
ment may  be  a  trial,  either  of  an  incom- 
plete mechanical  structure  to  ascertain 
what  changes  or  additions  may  be  neces- 
sary to  meuce  it  accomplish  the  design  of 
its  projector,  or  of  a  completed  machine 
to  test  its  efficiency.  In  the  first  case, 
abandonment  having  taken  place,  no  effect 
is  caused  on  a  subsequent  mvention;  but 
if  the  experiment  in  the  second  case  diows 
the  capacity  of  the  machine  to  effect  the 
inventor's  object,  he  has  the  merit  of  pro- 
ducing a  complete  invention.  Northwest- 
ern Fire  Extinguisher  Co.  v,  Philadelphia 
Fire  Extinguisher  Co.,  (1874)  I  B,  &  a. 
Pat.  Cas.  177,  18  Fed.  Cas.  No.  10,337. 

Successful  ewperiments  will  anticipate 
a  subsequent  patent  to  another  person, 
and  it  is  only  when  such  experiments  do 
not  attain  the  desired  result  and  are 
dropped  as  failures  that  they  will  not  be 
receiyed  as  proof  of  want  of  novelty. 
Aiken  v.  Dolan,  (1867)  3  Fish.  Pat.  Cas. 
197,  I  Fed.  Cas.  No.  110;  Waterman  V. 
Thomson,   (1863)   2  Fish.  Pat.  Oaa.  461, 
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29  Fed.  €a».  No.  17^60;  Electrical  Ac- 
cumulator Go.  17.  Julien  Electric  Co.,  (S. 
D.  N.  Y.  1880)  38  Fed.  117. 

Abandoned  invention. — A  complete  in- 
Tention  subsequently  iU[>andoned  is  suffi- 
cient to  constitute  an  anticipation. 
Stephenson  v.  Brooklyn  Cross-Town  R. 
Co.,  (E.  D.  N.  Y.  1881)  14  Fed.  457; 
Shoup  r.  Henrici,  (1876)  2  B.  &  A.  Pat. 
Cas.  249,  26  Fed.  Ca«.  No.  12,814;  North- 
western Fire  Extin^ifther  Co.  v.  Philadel- 
Shia  Fire  Extinguisher  Co.,  (1874)  1  B. 
;  A.  Pat.  Cas.  177,  18  Fed.  Cas.  No. 
10,337;  Pitts  V.  Wemple,  (1865)  1  Biss. 
87,  19  Fed.  Cas.  No.  11,194;  Waterman 
r.  Thomson,  ( 1863)  2  Fish.  Pat.  Cas.  461, 
29  Fed.  Cas.  No.  17,260;  Coffin  v.  Ogden, 
(1874)  18  Wall.  120,  21  U.  S.  (L.  ed.) 
821;  Brush  t.  C^ndit,  (1889)  132  U.  S. 
39,  10  S.  Ct.  1,  33  U.  S.  (L.  ed.)  261; 
McNish  V.  Everson,  (W.  D.  Pa.  1880)  2 
Fed.  899 ;  Colt  f.  Massachusetts  Arms  Co., 
(1851)  1  Fish.  Pat.  Cas.  108,  6  Fed.  Cas. 
No.  3,030. 

A  machine  fully  embodying  a  devioe 
subsequently  patented  by  another  does  not 
lose  its  effect  as  an  anticipation  because 
its  use  was  abandoned  solely  for  the  rea- 
son that  tiie  product  in  making  which  it 
waa  employed  was  not  successfiS  where  it 
is  shown  that  the  machine  worked  success- 
fully and  the  maker  did  not  abandon  the 
invention  embodied  therein.  United  Shoe 
Machinery  Co.  v.  Greenman,  (C.  C.  Mass. 

1906)  145  Fed.  538. 

Where  an  unpatented  mechanical  in-  ' 
vention  was  reduced  to  practice  by  the 
construction  and  use  of  the  device,  and  its 
exhibition  by  the  inventor  to  others,  it 
cannot  be  abandoned  so  as  to  change  its 
effect  as  an  anticipation  of  a  device  sub- 
sequently patented  by  another.  Merrimac 
Mattress  Mfg.  O).  v.  Feldman,  (C.  C. 
Mass.  1904)   133  Fed.  64. 

The  subsequent  abandonment  of  the  use 
of  the  machine  does  not  render  it  an  aban- 
dcmed  experiment,  nor  lessen  its  effect  as 
an  anticipation  which  will  invalidate  a 
subsequent  patent  to  another  for  substan- 
tially the  same  machine.  Buser  v.  Novelty 
Tufting   Mach.    Co.,    (C.   C.   A.   6th   Cir. 

1907)  151  Fed.  478,  81  C.  0.  A.  16. 
Abandoned  experiments  are  insufficient 

to  ertabliah  a  want  of  novelty  in  a  sub- 
sequent patent.  See  title  Patents,  20  R. 
C.  L.  1149,  1160. 

Oral  testimcmy  of  prior  invention  and 
use,  not  only  imsupported  by  any  writing 
or  exhibits,  but  also  contraidicted  on  the 
question  of  priority  of  date,  and  which, 
at  best,  shows  only  an  unsuccessful  and 
abandoned  -  experiment,  is  insufficient  to 
defeat  a  patent.  Arrott  v.  Standard  Sani- 
tary Mfg.  Co.,  (W.  D.  Pa.  1904)  131  Fed. 
457. 

Where  the  idea  of  a  machine  has  been 
conceived,  and  the  conception  carried  into 
effect  by  the  construction  of  the  machine, 
which  is  used,  or  is  capable  of  being  used, 


for  the  purpose  for  which  it  was  designed, 
it  is  no  longer  an  experiment,  but  an  in- 
vention; and  the  subsequent  abandonment 
of  the  use  of  the  machine  does  not  render 
it  an  abandoned  experiment,  nor  lessen  its 
effect  as  an  anticipation  which  will  in- 
validate a  subsequent  patent  to  another 
for  substantially  the  same  machine. 
Buser  v.  Novelty  Tufting  Mach.  Co.,  (C. 
C.  A.  6th  Cir.  1907)  151  Fed.  478,  81  C 
C.  A.  16. 

A  delay  of  two  years  and  eight  munths 
after  an  alleged  reduction  to  practice 
raises  a  strong  presumption  that  what 
was  done  amounted  to  a  mere  abandoned 
experiment,  but  such  presumption  may  be 
ovwcome  by  satisfactory  proof  that  the 
machine  was  successfully  operated.  Smith 
V,  Brooks,  (1904)  24  App.  Cas.  (D.  C.)  75. 

Long  delay  in  making  use  of  an  inven- 
tion claimed  to  have  been  reduced  to  prac- 
tice, or  in  applying  for  a  patent,  is  a 
potent  circumstance  tending  to  show  that 
the  alleged  reduction  to  practice  was 
nothing  more  than  an  unsatisfactory  or 
abandoned  experiment;  and  this  is  spe- 
cially the  case  where,  in  the  meantime, 
the  inventor  has  been  engaged  in  the  pros- 
ecution of  similar  inventions.  Oilman  v, 
Hinson,.  (1906)  26  App.  Cas.  (D.  C.)  4Q9. 

Abandonment  a  question  of  intention. — 
Abandonment  of  an  invention  in  its  ex- 
perimental stage  is  a  question  of  inten- 
tion, and  may  be  shown  by  conduct  even 
within  the  two  years  allowed  by  the  stat- 
ute; the  use  of  an  invention  by  the  in- 
ventor for  the  purpose  of  testing  its  util- 
ity, which  is  not  a  public  use,  may  con- 
tinue indefinitely.  Warren  Bros.  Co.  v. 
OwoBso,  (C.  C.  A.  6th  Cir.  1909)  166  Fed. 
309,  92  C.  C.  A.  227. 

Rejection  of  application  as  showing 
abandoned  experiment. —  While  a  rejected 
application  for  a  patent  is  not  a  bar  to  a 
subsequent  patent  to  another  for  the  same 
device,  the  fact  of  such  rejection  does  not 
of  itself  characterize  the  invention  as  an 
abandoned  experiment,  and  if  it,  in  fact, 
had  passed  beyond  the  experimental  stage 
and  waa  in  practical  and  successful  use, 
it  cannot  thereafter  be  appropriated  and 
patented  by  another.  Miller  v.  Walker 
Patent  Pivoted  Bin  Co.,  (E.  D.  Pa.  1905) 
138  Fed   919. 

Application  for  patent  as  negativing 
ibandoned  experiment. —  Notwithstanding 
that  A,  having  embodied  his  invention  in 
a  machine  whose  use  was  soon  abandoned, 
later  failed  to  describe  it  in  the  patent 
granted  him,  so  that  the  latter  was  in- 
operative, yet  the  attempt  to  obtain  the 
patent  is  evidence  that  A's  invention  was 
not  an  abandoned  experiment.  United 
Shoe  Machinery  Co.  v.  Greenman,  (C.  C. 
Mass.  1906)   145  Fed.  638. 

Knowledge  derived  from  abandoned  ex- 
periment.—  If  tiie  knowledge  derived  from 
a  prior  abandoned  expermient  is  suffi- 
ciently clear  and  definite  to  enable  an  in- 
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venter  to  construct  the  improvement 
which  is  the  subject  of  his  invention,  the 
patent  is  void;  otherwise  in  the  case  of 
an  original  inventor  of  an  improvement, 
who,  having  knowledge  of  such  an  experi- 
ment, is  entitled  to  the  benefits  of  all  sub- 
stantial changes  and  improvements,  not- 
withstanding such  modificaticMis  may  run 
into  and  include  forms  of  mechanism 
shown  in  the  abandoned  experiment. 
Union  Paper  Bag  Mach.  Co.  r.  Pultz,  etc., 
Co.,  (1878)  15  Blatchf.  160,  3  B.  &  A.  Pat. 
Cas.  403,  24  Fed.  Cas.  No.  14,392. 

Prior  invention  mvst  be  patentable. — 
The  party  alleged  to  have  made  the  prior 
invention  must  have  proceeded  so  far  as  to 
have  entitled  himself  to  a  patent.  Allen 
V.  Hunter,  (1853)  6  McLean  303,  1  Fed. 
Cas.  No.  225.  Contra,  Heath  v.  Hildreth, 
(1841)  MacA.  Pat.  Cas.  12,  11  Fed.  Cas. 
No.  6,309. 

Impracticable  device. — A  device  which 
is  not  practical  and  will  not  perform  the 
function  of  a  subsequent,  practical,  and 
useful  patented  device  will  not  be  an 
anticipation  of  such  patented  device. 
Whittlesey  v.  Ames,  (1880)  9  Biss.  225; 
Pike.  4k  Providence,  etc.,  R.  Co.,  (1874) 
Holmes  445,  19  Fed.  Cas.  No.  11,163; 
Clark  Thread  Co.  t\  Willimantic  Linen 
Co.,  (1891)  140  U.  S.  481,  11  S.  Ct.  846, 
35  U.  S.  (L.  ed.)  521;  Telephone  Cases, 
(1888)  126  U.  S.  1,8  S.  Ct.  778, 31  U.  S. 
(L.  ed.)  863;  Taylor  v.  Wood,  (1874)  IB. 
&  A.  Pat.  Cas.  270, 23  Fed.  Cas.  No.  13,808; 
Smith  f.  Goodyear  Dental  Vulcanite  Co., 
(1877)  93  U.S.  486,  23  U.  S.  (L.ed.)  952; 
Bowers  i*.  San  Francisco  Bridge  Co.,  (N. 
D.  Cal.  1898)  91  Fed.  381;  Timken  v. 
Olin,  (S.  D.  Ohio  1888)  37  Fed.  206; 
Eastern  Paper-Bag  Co.  v.  Standard  Paper- 
Bag  Co.,  (C.  C.  Mass.  1887)  30  Fed.  63; 
Winans  v.  Danforth,  (1860)  30  Fed.  Cas. 
No.  17,859;  Union  Sugar  Refinery  v. 
Matthiesson,  (1865)  3  Cliff.  639,  24  Fed. 
Cas.  No.  14,399;  Turrill  v.  Illinois  Cent. 
R.  Co.,  (1867)  3  Rise.  66,  24  Fed.  Cas. 
No.  14,270;  Knight  v.  Gavit,  (1846)  14 
Fed.  Cas.  No.  7,884. 

Unsnccessful  device. — An  unsuccessful 
device  will  not  be  considered  an  antici- 
pation even  though  a  patent  may  have 
been  previously  obtained  for  it.  Whitely 
u.  Swayne,  (1869)  7  Wall.  685,  19  U.  S. 
(L.  ed.)  199;  Gormully,  etc.,  Mfg.  Co.  r. 
Stanley  Cycle  Mfg.  Co.,  (S.  D.  N.  Y. 
1898)  90  Fed.  279. 

Article  made  for  cnriosity. — An  article 
which  was  made  merely  for  curiosity  and 
not  for  trade  will  not  defeat  a  subsequent 
invention.  Lamb  v.  Hamblen,  (C.  C.  Mass. 
1882)    11  Fed.  722. 

Essential  features  foimd  in  unsuccess- 
ful patent. —  Where  a  prior  patent  al- 
though unsuccessful  in  its  complete  opera- 
tion shows  the  essential  feature  of  a 
patent  subsequently  issued,  it  will  consti- 
tute an  anticipation  of  such  subsequent 
patent.     Himtington    v.    Hartford    Heel- 


Plate  Co.,  (C.  C.  Conn.  1888)  33  Fed. 
Fed.  838. 

Similar  device  in  analogous  art. — Where 
a  device  is  used  for  a  particular  purpose 
or  in  a  particular  art,  it  will  anticipate 
a  similar  device  used  in  an  analogous  art 
or  for  an  analogous  purpose.  Gates  Iron 
Works  V.  Fraser,  (1894)  153  U.  S.  332, 
14  S.  Ct.  883,  38  U.  S.  (L.  ed.)  734; 
Lovell  Mfg.  Co.  V.  Cary,  (1893)  147  U. 
S.  623,  13  S.  Ct.  472,  37  U.  S.  (L.  ed.) 
307;  Ansonia  Brass,  etc.,  Co.  v.  Elec- 
trical Supplv  Co.,  (1892)  144  U.  S.  11, 
12  S.  Ct.  601,  36  U.  S.  (L.  ed.)  327; 
Florsheim  r.  Schilling,  (1890)  137  U.  S. 
64,  11  S.  Ct.  20,  34  U.  S.  (L.  ed.)  574; 
Howe  Mach.  Co.  v.  National  Needle  Co., 
(1890)  134  U.  S.  388,  10  S.  Ct.  570,  33 
U.  S.  (L.  ed.)  963;  Dreyfus  v.  Searle, 
(1888)  124  U.  S.  60,  8  S.  Ot.  390,  31  U. 
S.  (L.  ed.)  352;  Woven  Wire  Mattress 
Co.  17.  Whittlesey,  (187«)  8  Biss.  23,  30 
Fed.  Cas.  No.  18,058;  WoUensak  r.  Sar- 
gent, (1894)  151  U.  S.  221,  14  S.  Ct.  291, 
38  U.  S.  (L.  ed.)  137;  General  Electric 
Co.  V.  E.  H.  Freeman  Electric  Co.,  (C.  C. 
N.  J.  1911)  190  Fed.  34;  Thomson-Hous- 
ton Electric  Co.  v.  Rahway  Electric  Light, 
etc.,  Co.,  (C.  C.  N.  J.  1899)  95  Fed.  660; 
Kelly  V,  Clow,  (C.  C.  A  7th  Cir.  1898) 
89  Fed.  297,  60  U.  S.  App.  338,  32  C.  C.  A. 
205;  Paul  Boynton  Co.  v.  Morris  Chute 
Co.,  (C.  C.  A.  3d  Cir.  1898)   87  Fed.  226, 

58  U.  S.  App.  53,  30  C.  C  A.  617;  Fraser 
V.  Gates  Iron  Works,  (C.  C.  A.  7th  Cir. 
1898)  85  Fed.  441,  57  U.  S.  App.  343,  29 
C.  C.  A.  261;  Steiner  Fire  Extinguidiier 
Co.  V,  Adrian,    (C.  C.  A.  ftth  Cir.  1893) 

59  Fed.  132,  16  U.  S.  App.  409,  8  C.  C.  A. 
44;  McKay,  etc.,  Lasting  Mach.  Co.  v. 
Clafiin,  (C.  C.  Mass.  1893)  58  Fed.  353; 
Forgie  i?.  Oil-Weil  Supply  Co.,  (W.  D. 
Pa.  1893)  57  Fed.  742;  Zinsser  i;. 
Krueger,  (C.  C.  A.  3d  Cir.  1891)  48  Fed. 
296,  3  U.  S.  App.  1,  1  C.  C.  A.  73;  Ham- 
mond Buckle  (Jo.  17.  Hathaway,  (C.  C. 
Conn.  1891)  48  Fed.  305;  Grinnell  t. 
Walworth  Mfg.  Co.,  (C.  C.  Mass.  1890) 
43  Fed.  690;  Consolidated  Patents  Co. 
V.  Berry,  (C.  C.  Mass.  1890)  41  Fed. 
436;  Hiller  v.  Levy,  (S.  D.  N.  Y. 
1890)  41  Fed.  627;  Hale,  etc.,  Mfg.  Co.  f). 
Hartford  Woven  Wire  Mattress  Co.,  (C. 
C.  Conn.  1888)  36  Fed.  762;  Mann's 
Boudoir  Car  Co.  v.  Monarch  Parlor 
Sleeping  Car  Co.,  (S.  D.  N.  Y.  1888)  34 
Fed.  130;  Byerly  v.  Cleveland  Linseed  Oil 
Works,  (N.  D.  Ohio  1887)  31  Fed.  73; 
Drummond  v.  Venable,  (N.  D.  111.  1885) 
26  Fed.  243;  Scheidler  v.  Tustin,  (W.  D. 
Pa.  1885)  23  Fed.  887;  Peters  t7.  Active 
Mfg.  Co.,  (S.  D.  Ohio  1884)  21  Fed.  319; 
Fryer  v.  Maurer,  (S.  D.  N.  Y.  1884)  19 
Fed.  756;  Union  Paper  Collar  Co.  c. 
Leland,  (1874)  Holmes  427,  24  Fed.  Cas. 
No.  14,394;  Stephens  v.  Felt,  (1846)  2 
Blatchf.  37,  22  Fed.  (3as.  No.  13,368; 
Pitts  r.  Wemple,  (1855)  1  Biss.  87,  19 
Fed.  Cas.  No.  11,194;  Ea  p.  Allen,  (1860) 
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1    Fed.    Cas.    No.    2076;    In    re    Lowry 
(1899)   14  App.  Om.   (D.  C.)   473. 

There  ie  such  analogy  in  purpose  and 
function  between  a  marine  for  punching 
paper  and  one  for  punching  metal  that 
the  former  may  properly  be  considered  in 
the  metal  punching  art.  Conley  r.  King 
Bridge  Co.,  (C.  C.  N.  J.  1909)  175  Fed. 
79.  A  patent  for  the  first  successful 
machine  to  accomplish  a  new  and  useful 
result  is  not  anticipated  nor  limited  by  a 
mere  paper  patent  granted  many  years 
before,  although  it  disclosed  the  theory 
of  the  successful  machine;  such  a  patent 
baring  no  place  in  the  prior  art.  Kings 
County  Raisin,  etc.,  Co.  v,  U.  S.  Consoli- 
dated Seeded  Raisin  Co.,  (C.  C.  A.  9th 
Cir.  1910)  18a  Fed.  59,  104  C.  C.  A.  499. 
The  application  of  an  old  device  or  proc- 
ess to  a  similar  or  analogous  subject, 
with  no  change  in  the  manner  of  apply- 
ing it,  ^d  no  result  substantially  distinct 
in  its  nature,  is  not  patentable,  even  if 
the  new  form  of  result  has  not  before 
been  contemplated.  Millett  v.  Allen, 
(1906)   27  App.  Cas.  (D.  C.)   70. 

New  contriyance  for  old  purpose. — A 
patent  may  be  obtained  for  a  new  con- 
trivance applied  to  an  old  purpose. 
Stephenson  r.  Brooklyn  Cross-'town  R. 
Co.,  (1885)  114  U.  S.  149,  5  S.  Ct.  777, 
29  U.  S.  (L.  ed.)  58;  Howe  t?.  Abbott, 
(1842)  2  Story  190,  12  Fed.  Cas.  No. 
6,766;  Bray  tr.  Hartshorn,  (1860)  1  Cliff. 
538,  4  Fed.  Cas.  No.  1,820;  Brown  v.  Hall, 
(1869)  6  Blatchf.  401,  4  Fed.  Cas.  No. 
2,008.  Contra,  Draper  v,  Hudson,  (1873) 
Holmes  228,  7  Fed.  Cas.  No.  4,069. 

Patent  No.  491,761  for  a  car  seat  having 
a  reversible  back  of  the  "  walk  over  **  type, 
the  esoential  feature  of  which  is  a  pair  of 
arms  connecting  the  back  to  the  seat 
frame,  having  the  one  end  of  the  pair 
pivotcxi  to  the  end  of  the  frame  near  the 
center  thereof  by  pivots  arranged  in  a 
horizontal  plane  and  having  the  other  or 
upper  end  of  the  pair  pivoted  to  the  end 
of  the  back  by  pivots  arranged  in  a  plane 
substantially  at  right  angles  to  the  plane 
of  the  back,  in  such  method  of  pivoting 
dlacloses  novelty  and  patentable  inven- 
tion, and  is  entitled  to  a  broad  range  of 
equivalents.  Heyward  Bros.,  etc.,  Co.  t. 
Syracuse  Rapid  Transit  R.  Co.,  (N.  D. 
N.  Y.  1907)  152  Fed.  453.  A  process  for 
pasteurizing  beer  in  bottles  by  moving  the 
bottles  through  heated  water,  which  is 
stationary,  is  not  anticipated  by  a  patent 
for  a  process  involving  the  moving  of 
heated  water  around  stationary  bottles 
containing  the  liquor  to  be  pasteurized. 
In  re  Wagner,  (1903)  22  App.  Cas.  (D. 
C.)  267. 

Kew  process  for  old  purpose. —  The  fact 
thai  a  large  number  of  processes  for  the 
separation  of  aluminum  from  its  ores 
were  patented,  in  all  of  which  external 
heat  was  used  to  fuse  the  ore,  and  main- 
tain it  in  a  fused  state,  some  of  the  ap- 


plications having  been  made  after  that  of 
Bradley,  on  which  patent  No.  468,148  was 
issued,  for  a  process,  now  exclusively  used, 
in  which  both  fusion  and  electrolvsis 
were  produced  by  the  same  electric  cur- 
rent, is  persuasive  evidence  that  the 
Bradley  process  was  not  anticipated. 
Electric  Smelting,  etc.,  Co.  v.  Pittsburg 
Reduction  Co.,  (C.  C.  A.  2d  Cir.  1903) 
125  Fed.  926,  60  C.  C.  A.  636,  modifying 
(W.  D.  N.  Y.  1901)   111  Fed.  742. 

Old  contrivance  for  new  use. —  There  is 
want  of  novelty,  however,  in  the  applica- 
tion of  an  old  contrivance  to  a  new  use. 
Tucker  v.  Spaldingr,  (1871)  13  Wall.  453, 
20  U.  S.  (L.  ed.)  516;  Grant  v.  Walter, 
(1893)  148  U-  S.  547,  13  S.  Ct.  699,  37 
U.  S.  (L.  ed.)  552;  Pennsylvania  R.  Co. 
V.  Locomotive  Engine  Safety  Truck  Co., 
(1884)  110  U.  S.  490,  4  S.  Ct.  220,  28 
U.  S.  (L.  ed.)  222;  Newhall  v.  Shannon, 
(E.  D.  Pa.  1911)  189  Fed.  396;  Mershon 
f.  Bay  City  Box,  etc.,  Co.,  (E.  D.  Mich. 
1910)  189  Fed.  741;  Johnston  v.  Wood- 
bury, (C.  C.  A.  9th  Cir.  1901)  109  Fed. 
567,  48  C.  C.  A.  650;  Dodge  Mfg.  Co.  r. 
Ohio  Valley  Pulley  Works,  (C.  C.  Ky. 
1899)  101  Fed.  584;  Consolidated  Bunging 
Apparatus  Co.  v.  Metropolitan  Brewing 
Co.,  (C.  C.  A.  2d  Cir.  1894)  60  Fed.  93, 
20  U.  S.  App.  266,  8  C.  C.  A.  485;  Let- 
telier  v.  Mann,  (S.  D.  Cal.  1899)  91  Fed. 
909;  Codman  t*.  Amia,  (C.  C.  Mass.  1895) 
70  Fed.  710;  Browning  v,  Colorado  Tele- 
phone Co.,  (a  C.  A.  8th  Cir.  1894)  61 
Fed.  846,  27  U.  S.  App.  81,  10  C.  C.  A. 
112;  Appleton  Mfg.  Co.  v.  Star  Mfg.  Co., 
(C.  C.  A.  7th  Cir.  1894)  60  Fed.  411,  18 
U.  S.  App.  492,  9  C.  C.  A.  42;  Young  c. 
Baltimore  County  Hedge,  etc.,  Co.,  (C.  C. 
Md.  1892)  51  Fed.  109;  Whitcomb  t>. 
Spring  Valley  Coal  Co.,  (N.  D.  111.  1891) 
47  f5.  652;  Simmonds  v.  Morrison,  (S. 
D.  Ohio  1891)  44  Fed.  767;  Rapid  Service 
Store  R.  Co.  i*.  Taylor,  (E.  D.  Mich. 
1887)  43  Fed.  249;  Western  Electric  Mfg. 
Co.  v.  Odell,  (N.  D.  111.  1883)  18  Fed. 
321;  Northwestern  Fire  Extinguisher  Co. 
V.  Philadelphia  Fire  Extinguisher  Co., 
(1874)  1  B.  &  A.  Pat.  Cas.  177,  18  Fed. 
Cas.  No.  10,337;  Hazard  v.  Green,  (1847) 
11  Fed.  Cas.  No.  6,277;  Bean  r.  Small- 
wood,  (1843)  2  Story  408,  2  Fed.  Cas. 
No.  1,173;  Matter  of  Merrill,  (1874)  1 
MacArthur  (D.  C.)  301;  In  re  Nimmy, 
(1898)   13  App.  Cas.  (D.  C.)  565. 

The  use  of  a  composition  as  a  water- 
proof lining  for  a  reservoir  did  not  antici- 
pate a  subsequent  patent  for  a  street  pave- 
ment made  of  a  similar  composition.  War- 
ren Bros.  Co.  r.  Owosso,  (C.  C.  A.  6th 
Cir.  1909)    166  Fed.  309,  92  C.  C.  A.  227. 

To  add  teeth  and  a  key  with  cogs  to 
<*ffect  motion  of  the  operating  sleeve  of  a 
drill-chuck,  instead  of  using  the  fingers 
or  a  spanner  as  previously  done,  does  not 
involve  patentable  invention  when  such 
method  of  imparting  motion  was  well 
known  and  used  in  many  arts,  although 
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7  FED.  STAT.  ANN.  (2d  Ed.) 


the  device  was  one  of  utility.  Jacobs  Mfg. 
Co.  V,  T.  R.  Almond  Mfg.  Co.,  (C.  C.  A. 
2d  Cir.  1910)  177  Fed.  935,  101  C.  C.  A. 
215,  affirming  (E.  D.  N.  Y.  1909)  169 
Fed.  134. 

A  change  in  prior  devices,  in  order  to  be 
patentable,  must  be  made  by  transferring 
an  old  device  to  use  m  an  entirelv  differ- 
ent and  unrelated  art.  In  re  Tnurston, 
(1905)  25  App.  Cas.  (D.  C.)  315. 

A  form  of  proposed  contract  to  be  en- 
tered into  with  individuals  desiring  the 
benefit  of  burial  insurance  or  guaranty, 
with  blanks  attached  and .  readily  sepa- 
rable therefrom,  which,  in  addition  to  the 
ordinary  draft  for  payment,  show  the  sev- 
eral certificates  required  in  order  to  pro- 
vide, as  far  as  practicable,  a^inst  the 
perpetration  of  frauds  on  the  insurer  or 
guarantor,  is  unpatentable  for  want  of 
novelty.  In  re  Moeser,  (1906)  27  App. 
Cas.   (D.  C.)   307. 

An  advertising  device  to  be  used  in  con- 
nection with  a  telephone,  and  automati- 
cally operated  bv  the  removal  of  the  tele- 
phone receiver  from  its  hook,  is  antici- 
pated by  a  similar  device  used  in  connec- 
tion with  a  ciffar  lighter,  and  operated  in 
the  same  way  by  the  lifting  of  tne  lighter 
from  its  hook,  and  by  a  device  for  utiliz- 
ing in  a  differoit  way  k  telephone  for  the 
display  of  advertisements.  In  re  Lyon, 
(1909)  33  App.  Cas.  (D.  C.)  501. 

New  combiiution  with  old  device. —  But 
there  is  no  anticipation  in  the  application 
of  an  old  contrivance  to  a  new  use  when 
the  change  consists  in  a  new  and  useful 
combination,  a  material  alteration  or 
modification,  or  the  addition  of  a  new 
device.  Heaton-Peninsular  Button-Fas- 
tener Co.  i;.  Elliott  Button-Fastener  Co., 
(W.  D.  Mich.  1893)  58  Fed.  220;  Loewer 
V,  Ford,  (N.  D.  N.  Y.  1893)  55  Fed.  62; 
Thum  r.  Andrews,  (C.  C.  Mass.  1892)  53 
Fed.  84;  Cleveland  Target  Go.  t?.  U.  S. 
Pigeon  Co.,  (N.  D.  Ohio  1892)  52  Fed. 
385;  Byerly  t?.  Cleveland  Linseed  Oil 
Worka^  (N.  D.  Ohio  1887)  31  Fed.  73; 
Cary  v.  Wolff,  (S.  D.  N.  Y.  1885)  24 
Fed.  139;  Willimantic  Linen  Co.  t'.  ClarK 
Thread  Co.,  (1879)  4  B.  &  A.  Pat.  Cas. 
133,  30  Fed.  Cas.  No.  17,763;  Rice  v. 
Heald,  (1877)  20  Fed.  Cas.  No.  11,752; 
Plastic  Slate-Roofing  Joint-Stock  Lo.  t*. 
Moore,  (1872)  Holmes  167,  19  Fed.  Cas. 
No.  11,209;  Guidet  f.  Barber,  (1873)  5 
Pat.  Off.  Gaz.  149,  11  Fed.  Cas.  No.  5,857; 
Gottfried  v.  Phillip  Beet  Brewing  Co., 
(1879)  5  B.  &  A.  Pat.  Cas.  4,  10  Fed. 
Cas.  No.  5,633;  Gottfried  v  Bartholome, 
(1878)  3  B.  &  A.  Pat.  Cas.  308,  10  Fed. 
Cas.  No.  5,632;  Ex  p.  Emery,  (1859)  8 
Fed.  Ca».  No.  4,444;  Bray  t?.  Hartshorn, 
(1860)  1  Cliff.  538,  4  Fed.  Cas.  No.  1,820; 
Brown  v.  Hall,  (1869)  6  Blatchf.  401,  4 
Fed.  Cas.  No.  2,008. 

The  novelty  of  an  invention  is  never 
negatived  merely  by  proving  that  it  is 
made  up  of  old  parts.  The  question  is 
whetJier  they  have  been  newly  combined, 


so  as  to  effect  new  and  useful  results. 
Where  this  is  fairly  shown,  and  the  de- 
fendant has  asserted  the  novelty  of  a 
similar  device  by  having  it  patented,  he 
cannot  well  complain  that  the  same  con- 
clusion is  reached  with  regard  to  that 
of  the  complainant  after  which  he  has  pat- 
terned. Eck  V,  Kutz,  (E.  D.  Pa.  1904) 
132  Fed.  758. 

Elements  of  n^w  combination  found  in 
older  patents. —  It  constitutes  no  antici- 
pation and  no  defense  to  a  claim  of  in- 
fringement that  one  or  more  elements  of 
a  patented  combination  or  one  or  more 
parts  of  a  patented  improvement  may  be 
found  in  one  old  patent,  and  others  in 
another,  and  still  others  in  a  third.  J.  L. 
Owens  Co.  v.  Twin  City  Separator  Co., 
(C.  C.  A.  8th  Cir.  1909)  168  Fed.  259,  93 
C.  C.  A.  561. 

Mere  mechanical  improvement. —  That 
the  device  of  a  later  patent  is  a  mechani- 
cal improvement  on  that  of  an  earlier  one 
and  produces  a -better  result  does  not  pre- 
vent the  earlier  from  being  an  anticipa- 
tion, where  the  principle  and  mode  of 
operation  are  the  same.  £.  L.  Watrous 
Mfg.  Co.  i;:  American  Hardware  Mfg.  Co., 
(N.  D.  111.  1908)   161  Fed.  362. 

Where,  in  an  interference  case,  it  ap- 
peared that  one  of  the  parties  used  his 
machine  before  the  other  party's  date  of 
conception,  and  the  machine  was  operated 
successfully,  although  it  was  not  so  per- 
fect as  a  machine  built  by  the  other  party, 
it  was  held  that  the  former  was  the  first 
inventor.  Jenner  v.  Dickinson,  (1905)  25 
App.  Cas.  (D.  C.)  316. 

Adapting  prior  device  to  new  use. —  If 
invention   is   involved   in   the   adaptation 
of  a  prior  device  to  make  it  applicable  to 
a  new  use  or  purpose  it  will  not  antici- 
pate a  subsequent  patent  for  the  device 
involving  the  new  use.    Gadd  i*.  Manches- 
ter Corp.,  67  L.  T.  N.  S.  (Eng.)  569;  Fox 
v.  Kensington,  etc.,  Electric  Lighting  Co., 
(1892)    3  Ch.   424;    Pennsylvania  R.  Co. 
r.   Locomotive   Engine  Safety   Truck   Co., 
(1884)    no  U.  S.  490,  4  S.  Ct.  220,  28 
U.  S.    (L.  ed.)    222;   Colgate  r.  Western 
Union   Tel.   Vo.,    (1878)    15   Blatchf.   365, 
6  Fed.  Cas.  Ko.  2.995;  Tucker  r.  Spalding, 
(1872)    13  Wall.  453,  20  U.  S.    (L.  ed.) 
515;   Tupliff  f.  Topliff,   (18J>2)    145  U.  S. 
156,  12  S.  Ct.  825,  36  U.  S.  (L.  ed.)  658; 
National  Hollow  Brake-Beam  Co.  v.  Inter; 
changeable    Brake-Beam    Co.,    (C.    C.    A. 
Sth  Cir.   1901)    106  Fed.  693,  45  C.  C.  A. 
544;  American  Well  Works  r.  F.  C.  Aus- 
tin Mfg.  Co.,  (N.  D.  111.  1900)  98  Fed.  992: 
Tannage  Patent  Co.  v,  Donallan,    (C.  C. 
Mass.    1899)     93    Fed.    811;    Lettelier    r. 
Mann,    (S.   D.    Oal.    1899)    91    Fed.   909; 
Carnegie  Steel   Co.  t?.   Cambria  Iron  Co.. 
(W.  D.  Pa.  1898)   89  Fed.  721;  Celluloid 
Co.  V,  Arlington   Mfg.  Co.,    (C.  C.  N.  ,T. 
1898)    85   Fed.   449;   Taws  v,  Laughlins, 
( W.  D.  Pa.  1895 )  70  Fed.  102 ;  Hammond 
Buckle    Co.    i;.    Hathaway,    (C.    C.    Conn. 
1891)  48  Fed.  305;  Bell  f.  U.  S.  Stamping 
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Co.,  (8.  D.  N.  Y.  1887)  32  Fed.  649; 
Holmes  Electric  Protective  Ck).  v.  Metro- 
politan Burglar  Alarm  Co.,  (S.  D.  N.  Y. 
1884)  21  Fed.  458;  SchiUinger  i\  Gun- 
ther,  (1879)  17  Blatchf.  66,  21  Fed.  Cas. 
Ka  12,468;  Poillon  v.  Sehmidt,  (1869)  6 
Blatchf.  299,  19  Fed.  Caa.  No.  11,241; 
Em  p.  Mackay,  (1860)  16  l^ed.  Caa.  No. 
8336;  Cahoon  v.  Ring,  (1861)  1  Cliff. 
592,  4  Fed.  Cas.  No.  2,292;  Burden  i?. 
Corning,  (1860)   4  Fed.  Cas.  No.  2,144. 

A  patent  for  ah  air-brush  used  for 
making  pictures,  in  which  by  a  combina- 
tion device  liquid  colors  are  atomized  and 
thrown  on  a  paper  or  canvas  by  a  jet  of 
compressed  air,  was  not  anticipated  by  oil 
burners  having  concentric  oil  and  steam 
nozzles;  invention  being  required  at  least 
to  adapt  the  principle  to  use  in  the  differ- 
ent art.  Wold  t?.  Thayer,  (C.  C.  A.  7th 
Cir.  1906)  148  Fed.  227,  78  C.  C.  A.  360, 
oHirming   (N.  D.  lU.  1906)   142  Fed.  776. 

Claims  of  a  patent  for  means  for  or 
mechanism  adapted  to,  a  certain  result, 
and  like  functional  claims,  are  not  objec- 
tionable if  limited  to  the  invention  shown 
by  the  specification  and  drawings.  Weed 
C^ain  Tire  Grip  Co.  v.  Excelsior  Supfdy 
Co.,  (N.  D.  lU.  1910)   179  Fed.  232. 

Novelty  of  selection  of  old  devices  or 
elements,  remote  in  structure  and  purpose, 
for  a  new  use,  may  evidence  patentable 
invention.  Hartford  9.  Moore,  (S.  D. 
N.  Y.  1910)    181  Fed.  132. 

Prior  use  for  different  purpose; — There 
is  no  anticipation  in  the  prior  use  of  a 
device  in  an  ari^  not  analogous  or  for  a 
purpose  entirely  different.  Topliff  i?.  Top- 
liff.  (1892)  145  U.  S.  156,  12  S.  Ct.  826, 
36  U.  S.  (L.  ed.)  6o8;  Sessions  v.  Ro- 
madka,  (1892)  145  U.  S.  29,  12  S.  Ot. 
799,  36  U.  8.  (L.  ed.)  609;  National  Hol- 
low Brake-Beam  Co.  r.  Interchangeable 
Brake-Beam  Co.,  (C.  C.  A.  8th  Cir.  1901) 
106  Fed.  693,  45  C.  C.  A.  544;  Tannage 
Patent  Co.  «?.  Donallan,  (C.  C.  Mass.  1899) 
93  Fed.  811;  Diamond  State  Iron  Co.  r. 
Goldie,  (C.  C.  A.  3d  Cir.  1898)  84  Fed. 
972,  56  U.  S.  App.  68,  28  C.  C.  A.  589; 
Taylor  v.  Sawyer  Spindle  Co.,  (C.  C.  A.  3d 
Cir.  1896)  75  Fed.  301,  39  U.  S.  App.  257, 
22  C.  C.  A.  203;  Tannage  Patent  Co.  9. 
Zahn,  (C.  C.  A.  3d  Cir.  1896)  70  Fed. 
1.003,  28  U.  S.  App.  620,  17  C.  C.  A.  552, 
reverting  (C.  C.  N.  J.  1895)  66  Fed.  986, 
and  applying  Potts  «.  Creager,  (1895) 
156  V.  S.  597,  15  S.  Ct.  194,  39  U.  S. 
(L.  ed.)  275;  Whitcomb  t;.  Spring  Valley 
Coal  Co.,  (N.  D.  111.  1891)  47  Fed.  661; 
Vermont  Farm  Mach.  Co.  v.  Gibson,  (C. 

C.  Vt.  1891)  46  Fed.  488;  Cochran  r. 
Wilson,  (W.  D.  Pa.  1889)  41  Fed.  220; 
Oandal  r.  Parker  Carriage  Goods  Co.,  (N. 

D.  N.  Y.   1884)   20  Fed.  851. 

*'A  machine  or  combination  which  is- not 
designed  by  its  maker,  nor  actually  used, 
nor  apparently  adapted,  to  perform  the 
funetion  of  a  patented  machine  or  com- 
bination, but  wnich  is  discovered  in  a  re- 
mote art,  and  was  used  under  radically 


different  conditions  to  perform  another 
function,  neither  anticipates  nor  limits 
the  scope  of  the  patent."  National  Hol- 
low Brake-Beam  Co.  r.  Interchangeable 
Brake-Beam  Co.,  (C.  C.  A.  8th  Cir.  1901) 
106  Fed.  693,  45  C  C.  A.  544. 

Prior  device  for  additional  purpose. — 
The  effect  of  a  device  as  an  anticipation 
is  not  altered  by  the  fact  that  it  was 
made  to  serve  a  purpose  additional  to  that 
for  which  it  was  used  in  the  second  case, 
where,  so  far  as  the  latter  goes,  the  two 
are  equivalents.  American  Carriage  Co. 
V.  Wyeth,  (G.  C.  A.  6th  Cir.  1905)  139 
Fed.  389,  71  C.  C.  A.  485. 

Prior  machine  intended  for  different  pur- 
pose.— ^A  patent  for  a  successful  machine 
is  not  void  for  anticipation,  because  a 
prior  machine  intended  for  a  different 
purpose  may  possibly  be  capable  of  use 
as  an  inefficient  substitute  for  the  later 
machine.  United  Shirt,  etc.,  Co.  v.  Beat- 
tie,  (C.  C.  A.  2d  Cir.  1907)  149  Fed.  736, 
79  C.  C.  A.  442,  affirming  (N.  D.  X.  Y. 
1905)    138  Fed.  136. 

Device  producing  different  results. — 
Where  a  prior  device  cannot  be  made  to 

Sroduce  the  same  results  as  a  subsequent 
evice  would  have  produced  without  a  ma- 
terial alteration  of  its  construction  it  will 
not  anticipate  the  subsequent  device. 
Ryan  v.  Newark  Spring  Mattress  Co., 
(C.  C.  N.  J.  1899)  96  Fed.  100;  Tannage 
Patent  Co.  v.  Zahn,  (C.  C.  A.  3d  Cir. 
1895)  70  Fed.  1,003,  28  U.  S.  App.  620, 
17  C.  C.  A.  552;  Merrow  «?.  Shoemaker, 
(E.  D.  Pa.  1893)  59  Fed.  120;  Zane  ». 
Peck,  (1877)  3  B.  A  A.  Pat.  Cas.  36,  30 
Fed.  Cas.  No.  18,200;  Woodward  i;.  Mor- 
rison, (1872)  Holmes  124,  30  Fed.  Cas. 
No.  18,008;  Rubber-Step  Mfg.  O.  v.  Met- 
ropoUtan  R.  Co.,  (1878)  3  B.  A;  A.  Pat. 
Cas.  252,  20  Fed.  Cas.  No.  12,101;  Hawes 
V.  Washbume,  (1872)  5  Pat.  Off.  Gaz. 
491,  11  Fed.  Cas.  Nx).  6,242;  Hawes  t?. 
Cook,  (1873)  5  Pat.  Off.  Gaz.  493,  11  Fed. 
Cas.  No.  6,236;  Hawes  v.  Antisdel,  (1875) 
2  B.  A;  A.  Pat.  Cas.  10,  11  Fed.  Cas.  No. 
6,234;  Fenton  Metallic  Mfg.  Co.  i?.. Office 
Specialty  Mfg.  Co.,  (1898)  12  App.  Cas. 
(D.  C.)  201;  Wright,  etc.,  Wire-Cloth  Co. 
V.  Clinton  Wire-Cloth  Co.,  (C.  C.  A.  1st 
Cir.  1895)  67  Fed.  790,  33  U.  S.  App. 
188,  14  C.  C.  A.  646;  Codman  r.  Amia, 
(C.  C.  Mass.  1895)   70  Fed.  710. 

JDonble  use. —  The  mere  double  use  of 
an  existing  device  is  not  novel  and  may 
not  be  patented.  Gadd  v,  Manchester 
Corp.,  67  L.  T.  N.  S.  (Eng.)  569;  Fox 
V.  Aensington,  etc..  Electric  Lighting  Co., 
(1892)  3  Ch.  (Eng.)  424;  Taylor  v, 
Sawver  Spindle  Co.  (C.  C.  A.  3d  Cir. 
1896')  75  Fed.  301,  39  U.  S.  App.  267,  22 
C.  C.  A.  203;  Tannage  Patent  Co.  t?.  Zahn, 
(C.  C.  A.  3d  Cir.  1895)  70  Fed.  1003, 
28  U.  8.  App.  620,  17  C.  C.  A.  652;  In  re 
Faure,  (1890)  19  D.  C.  259. 
.  Anticipation  by  prior  patent. — A  prior 
patent  is,  of  course,  an  anticipation  of 
a  subsequent  patent  for  substantially  the 
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same  thing  and  renders  the  subsequent 
patent  void.  See  20  R.  C.  L.  title  Patents, 
p.  1148,  par.  33. 

Reason  for  anticipation  by  prior  patent 
— In  Odiorne  v.  Amesbury  Nail  Fac- 
tory, (1819)  2  Mason  28,  18  Fed.  Cas. 
No.  10,430,  the  reason  for  this  rule  was 
stated  to  be  that  the  power  to  create  a 
monopoly  is  exhausted  by  the  first  pat- 
ent; and  a  further  reason  was  given 
that  a  new  and  later  patent  for  the  same 
invention  would  operate  to  extend  or  pro- 
long the  monopoly  beyond  the  period 
allowed  by  law.  Approved  in  Miller  t*. 
Eagle  Mfg.  Co.,  (1894)  151  U.  S.  186, 
14  S.  Ct.  310,  38  U.  S.    (L.  ed.)    121. 

Seniority  of  patents.— The  effect  of  a 
patent  as  an  anticipation  is  to  be  deter- 
mined by  the  date  jt  was  issued,  and  not 
by  that  when  it  was  applied  for.  How- 
ever, it  may  be  otherwise,  when  the  ques- 
tion is  as  to  who  was  the  original  or  first 
inventor.  Eck  v.  Kutz,  (E.  D.  Pa.  1904) 
132  Fed.  758. 

The  seniority  of  patents  is  determined 
in  all  cases  of  domestic  patents  by  the 
date  of  the  filing  of  the  application  upon 
which  the  conflicting  patents  were  granted 
and  not  by  the  date  of  the  grant  of  the 
patents.  'Suffolk  Mfg.  Co.  v.  Hayden, 
(1866)  3  Wall.  315,  18  U.  S.  (L.  ed.) 
76;  Western  Electric  Co.  v.  American 
Rheostat  Co.,  (E.  D.  Wis.  1898)  91  Fed. 
650;  Cochran  r.  Zimmerman,  (N.  D.  Ohio 
1892)    53   Fed.   801. 

A  patent  is  not  anticipated  by  other 
patents,  which,  although  prior  in  date, 
had  not  been  granted  when  application 
for  such  patent  was  filed,  and  which  were 
therefore  not  in  the  prior  art.  Grav  Tele- 
phone Pay  Station  Co.  r.  Baird  Mfg.  Co., 
(C.  C.  A.  7th  Cir.  1909)  .174  Fed.  417, 
98  C.  C.  A.  363. 

Claims  of  similar  patents. — Where  con- 
flicting patents  cover  practically  the  same 
invention  the  fact  that  the  terms  of  the 
claims  are  different  is  not  material. 
Siemens  v.  Sellers,  (1887)  123  U.  S.  276, 
8  S.  Ct.  117,  31  U.  S.  (L.  ed.)  163; 
Miller  v.  Eagle  Mfg.  Co.,  (1894)  151  U. 
S.  186,  14  S.  Ct.  310,  38  U.  S.  (L.  ed.) 
121;  Durham  t'.  Seymour,  (1895)  6  App. 
Cas.   (D.  C.)   78. 

Application  as  anticipation. — ^An  appli- 
cation for  a  patent  filed  prior  to  a  patent 
in  suit  can  have  weight  as  an  anticipa- 
tion only  if  there  has  been  some  actual 
use  of  the  invention,  so  that  there  are 
elements  of  publicity;  the  application  it- 
self not  being  sufficient  to  make  the  in- 
vention a  part  of  the  prior  art.  Thomson- 
Houston  Electric  Co.  r.  Ohio  Brass  Co., 
(C.  C.  Mass.  1904)  130  Fed.  542;  Sundh 
Electric  Co.  r.  Interborough  Rapid  Tran- 
sit Co.,   (S.  D.  N.  Y.  1911)   222  Fed.  334. 

Rejected  application. —  W^here  an  appli- 
cation has  been  filed  in  the  patent  office 
and  rejected  this  is  insufficient  in  itself 
to  constitute  an  anticipation.    Herring  v. 


Nelson,  (1877)    14    Blatchf.  293,  12  Fed. 
Cas.  No.  6,424. 

Application  filed  Init  patent  not  issued. 
— It  may  constitute  an  anticipation  of  an 
invention  where  an  application  for  a  pat- 
ent for  a  complete  invention  has  been 
filed  although  the  patent  was  never 
issued.  Brown  v.  Davis,  (1886)  116  U. 
S.  237,  6  S.  Ct.  379,  29  U.  S.  (L.  ed.) 
659. 

Abandoned  application. — An  abandoned 
application  for  a  patent  is  not  an  antici- 
pation of  a  later  patent  in  the  absence  of 
some  showing  that  the  later  patentee  bor- 
rowed ideas  therefrom.  Wright  Co.  9. 
Herring-Curtiss  Co.,  (W.  D.  N.  Y.  1910) 
177  Fed.  257;  Wright  Co.  f.  Paulhan, 
(S.  D.  N.  Y.  1910)  177  Fed.  261;  Inter- 
urban  R.,  etc.,  Co.  t?.  Westinghouse  Elec- 
tric, etc.,  Co.,  (C.  C.  A.  6th  Cir.  1911) 
186  Fed.  166,  108  C.  C.  A.  298. 

Simultaneous  applications  without  in- 
terference declared. — The  fact  that  two 
applications  for  patents  were  pending  in 
the  Patent  Office  and  before  the  same 
examiner  at  the  same  time,  and  no  inter- 
ference was  declared,  *is  evidence  that 
they  were  not  for  the  same  invention, 
and  that  one  patent  does  not  anticipate 
the  other.  Beck  with  v.  Malleable  Iron 
Range  Co.,  (E.  D.  Wis.  1910)  174  Fed. 
1001. 

Filing  model  as  anticipation. —  While  a 
model  filed  in  the  Patent  Office  will  not, 
in  itself,  amount  to  an  anticipation  which 
will  invalidate  a  subsequent  patent  to  an- 
other, the  word  "  model  '*  as  so  used  must 
be  understood  in  its  ordinary  sense  as 
meaning  merely  a  pattern  or  representa- 
tion, and  not  as  meaning  the  actual  ma- 
chine or  device  of  the  invention.  Ameri- 
can Writing  Mach.  Co.  v.  Wagner  Type- 
writer O).,  (C.  C.  A.  2d  Cir.  1907)  151 
Fed.  576,  81  C.  C.  A.  120,  affirming  (S. 
D.  N.  Y.    1905)    138  Fed.    108. 

Drawing  as  anticipation. — A  drawing 
in  a  prior  patent  for  a  mechanical  com- 
bination which  incidentally  shows  a  sim« 
ilar  arrangement  which  is  not  essential  to 
the  first  invention  and  was  not  designed, 
adapted  or  used  to  perform  the  function 
which  it  performs  in  the  second  invention, 
is  insufficient  to  constitute  an  anticipa- 
tion, where  the  first  patent  contains  no 
suggestion  of  the  way  in  which  the  result 
sought  is  accomplished  by  the  second  in- 
ventor. Mosler  v.  Lurie,  (C.  C.  A.  2d 
Cir.  1913)  209  Fed.  364,  126  C.  C.  A.  290. 

A  patent  for  a  minor  improvement 
granteid  while  an  application  for  the  broad 
invention  is  pending  will  not  anticipate  a 
subsequently  granted  patent  covering  the 
broad  invention.  Thomson-Houston  Elec- 
tric Co.  V.  Elmira,  etc.,  R.  Co.,  (N.  D.  N. 
Y.  1895)  69  Fed.  257;  Electrical  Accu- 
mulator Co.  f.  Brush  Electric  Co.,  (C.  .C. 
A.  2d  Cir.  1892)  62  Fed.  130,  1  U.  S. 
App.  320,  2  C.  C.  A.  682,  affirmed  (S. 
D.  N.  Y.   1891)    47   Fed.  48. 
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SDbMqneiit  patent  for  single  element.— 
A  sabsequent  patent  will  not  be  issued 
Mparately  for  a  single  element  or  func- 
tion of  a  patented  device.  Miller  r. 
Eagle  Mfg.  Co.,  (1894)  151  U.  S.  186,  14 
S.  Ct  310,  38  U.  S.   (L.  ed.)    121. 

Prior  foreign  patent. — Subject  to  the 
statutory  conditions  a  prior  foreign  pat- 
oit  will  anticipate  and  render  void  a 
domestic  patent  for  a  subsequent  inven- 
tion for  practically  the  same  thing.  Pope 
Mfg.  Co.  V.  Gormully,  etc.,  Mfg.  Co., 
(1802)  144  U.  S.  238,  12  S.  Ct.  637,  36 
U.  S.  (L.  ed.)  420;  Hoff  t*.  Iron  Clad 
Mfe.  Co.,  (1891)  139  U.  S.  326,  11  S.  Ct. 
580,  35  U.  S.  (L.  ed.)  179;  Florsheim  v. 
SchiUing,  (1890)  137  U.  S.  64,  11  S.  Ct. 
20,  34  U.  S.  (L.  ed.)  674;  Bro^vn  r.  Dis- 
triet  of  Columbia,  (1880)  130  U.  S.  87, 
9  S.  Ct  437,  32  U.  S.  (L.  ed.)  863;  Sie- 
mens tr.  Sellers,  (1887)  123  U.  S.  270, 
8S.  Ct.  117,  31  U.  S,  (L.  ed.)  163;  Im-. 
hseuser  p.  Buerk,  (1880)  101  U.  S.  647, 
25  U.  S.  (L.  ed.)  945;  Bates  v.  Coe, 
(1878)  98  U.  S.  31,  25  U.  S.  (L.  ed.) 
68;  Dunbar  v.  Myers,  (1876)  94  U.  S. 
187,  24  U.  S.  (L.  ed.)  34;  Springfield 
Furnace  Co.  v.  Miller  Down-Draft  Fur- 
nace Co.,  <(E.  D.  Mo.  1899)  96  Fed.  418; 
Richardson  v,  Shepard,  (C.  C.  Mass. 
1894)  60  Fed.  273;  Benjamin  v.  Cham- 
bers, etc,  GlasB  Co.,  (C.  C.  A.  3d  Cir. 
1893)  59  Fed.  151,  17  U.  S.  App.  373,  8 

C.  C.  A.  61;  Chase  v,  Fillebrown,  (C.  C. 
Mass.  1893)  58  Fed.  374;  Jonathan  Mills 
Mfg.  Co.  V.  Whitehurst,  (S.  D.  Ohio 
1893)  56  Fed.  589;  Edison  Electric  Light 
Co.  r.  Westinghouse,  (C.  C.  N.  J.  1893) 
55  Fed.   490;   Merritt  v.  Middleton,    (S. 

D.  N.  Y.    1893)    55   Fed.   976;    Biker   c. 
Crodcer-Wheeler  Motor  Co.,  (S.  D.  N.  Y. 
1883)  54  Fed.  519;  Municipal  Signal  Co. 
f.  Gamewell  Fire  Alarm  Tel.  Co.,  (C.  C. 
Mass.  1892)    52  Fed.  459;   Ashton  Valve 
Ca  V.  Coale  Muffler,  etc,  Valve  Co.,   (C. 
C.  A.  4th  Cir.  1892)  52  Fed.  314,  8  U.  S. 
App.  169,  3  C.  C.  A.  98;  Siemens  i*.  Cham- 
bers, etc.   Glass  Co.,    (W.   D.  Pa.   1892) 
51  Fed.  902;  Zinsser  v.  Krueger,   (C.  C 
A.  3d  Cir.  1891)  48  Fed.  296,  3  U.  S.  App. 
1,  1  C.  C.  A.  73 ;  Pope  Mfg.  Co.  t?.  Clark, 
(C.  C.  Md.   1891)    46  Fed.  789;   Root  «x 
Third  Ave.   R.  Co.,    (S.   D.  N.  Y.   1890) 
43  Fed.  73;  Consolidated  Roller-Mill  Co. 
r.  Barnard,  etc,   Mfg.   Co.,    (N.   D.   IlL 
1890)  43  Fed.  527;  Boyd  r.  Stedman,  (C. 
C.  Mass.  1889)  40  Fed.  152;  Wight  Fire- 
Proofing   Co.  V,  Chicago   Fire-Proof   Co., 
(N.  D.  111.  1888)    35  Fed.  582;   Rubber, 
etc.,  Harness  Trimming  Co.  v.  India  Rub- 
ber Comb  Co.,  (S.  D.  N.  Y.  188S)  35  Fed. 
498;  Halton  v.  Uhlingjer,  (E.  D.  Pa.  1888) 
34    Fed.    390;    Huntington    v,    Hartford 
Heel-Plate    Co.,    (C.   C.   Conn.    1888)    33 
Fed.    838;    Byerly   v.    Cleveland    Linseed 
Oa  Works,    (N.  D.  Ohio  1887)    31   Fed. 
73;  U.  S.  Bung  Mffr  Co.  v.  Independent 
Bung,  etc,  Co.,   (S.  D.  N.  Y.   1887)    31 
fed.  76;   Unkm  Sugar  Refinery  «?.  Mat- 


thiesson,  (1865)  ClifT.  639,  24  Fed.  Crh. 
No.  14,399;  Matter  of  McCloskey,  (1877) 
3  MacArthur  (D.  C.)  14;  Durham  t*. 
Seymour,  (1895)  6  App.  Cas.  (D.  C.)  78. 
In  Sirocco  Engineering  Co.  r.  B.  F. 
Sturtevant  Co.,  (C.  C.  A.  2d  Cir.  1914) 
220  Fed.  137,  136  C.  C.  A.  91,  the  court 
said :  "  There  can  be  no  doubt  that  the 
structures  in  question  were  patented  in 
France.  Nothing  more  is  needed.  That 
is  all  that  the  statute  makes  necessary; 
no  patent  can  issue  here  for  that  which 
is  patented  in  a  foreign  country,  and  it 
is  patented  there  the  moment  it  is  sealed 
or  enrolled." 

That  the  device  of  a  patent  was  in  fact 
anticipated  by  a  foreign  patent  will  not 
constitute  a  defence  to  a  suit  for  infringe- 
ment, where  it  contains  a  patentable  im- 
provement over  the  foreign  device,  and 
defendant  has  used  the  improvements  De- 
ceco  Co.  f.  Greorge  E.  Gilchrist  Co.,  (C.  C. 
A.  1st  Cir.  1903)  126  Fed.  293,  60  C.  C.  A. 
207. 

A  foreign  patent,  to  constitute  an  antici- 
pation which  will  defeat  a  subsequent 
American  patent  gpranted  to  one  who  had 
no  knowledge  of  the  foreign  inv^ition, 
must  describe  the  invention  in  such  full, 
clear,  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  to  construct  the 
device  patented.  Pettibone  r.  Pennsyl- 
vania Steel  Co.,  (E.  D.  Pa.  1904)  133  Fed. 
730. 

The  instrument  known  under  the  Ger- 
man law  a«  a  '*  Grebrauchsmuster  **  is  not 
one  the  filing  of  which  charges  sjay  one 
with  notice  of  its  contents  or  which  has 
the  effect  of  a  foreign  patent  as  an  antic- 
ipation of  a  subsequent  United  States 
patent.  Steiner  v.  Schwarz,  (S.  D.  N.  Y. 
1906)   148  Fed.  868. 

Prior  applications  of  one  of  the  parties 
to  an  interference,  which  are  found  to 
have  disclosed  the  invention  of  the  issue, 
cannot  be  said  to  have  been  anticipated 
by  British  patents  granted  him  for  the 
same  invention  described  in  such  applica- 
tions, where  the  applications  in  interfer- 
ence were  filed  within  the  two  years  after 
the  grant  of  the  British  patent.  Young 
V.  Struble,   (1910)   35  App.  Cas.   (D.  C.) 

4ia 

Date  of  foreign  patent  controls. — In 
determining  the  question  whether  a  for- 
eign patent  will  anticipate  a  domestic 
patent,  the  date  of  the  foreign  patent 
must  be  taken  to  be  the  time  when  that 
patent  is  actually  issued  and  all  the  for- 
malities complied  with,  and  it  cannot  be 
taken  to  be  the  date  of  the  invention. 
Elizabeth  t?.  American  Nicholson  Pave- 
ment Co.,  (1878)  97  U.  S.  126,  24  U.  S. 
(L.  ed.)  1000;  Cochrane  f.  Deener,  (1877) 
94  U.  S.  780,  24  U.  S.  (L.  ed.)  139; 
Smith  V,  Goodyear  Dental  Vulcanite  Co., 
(1877)  93  U.  S.  486,  23  U.  S.  (L.  ed.) 
962;  Electrical  Accumulator  Co.  v.  Julien 
Electric  Co.,  (S.  D.  N.  Y.  1889)   38  Fed. 
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117;  Holmes  Electric  Protective  Co.  f?. 
Metropolitan  Burglar  Alarm  Co.,  (S.  D. 
N.  Y.  1884)  22  Fed.  341;  Railway  Regis- 
ter Mfg.  Co.  1*.  Broadway,  etc,  R.  Co., 
(S.  D.  N.  Y.  1886)  26  Fed.  622. 

Foreign  patent  prior  to  actual  inven- 
tion,— To  constitute  an  anticipation  a 
foreign  pat»it  must  be  iaeued  prior  to 
the  actual  invention  of  the  domestic  pat- 
ent, and  it  is  immaterial  that  it  was 
issued  merely  prior  to  the  granting  of  the 
domestic  patent.  De  Florez  v.  Raynolds, 
(1880)  17  Blatohf.  (U.  S.)  436;  Eliza- 
beth r.  American  Nicholson  Pavement  Co., 
(1878)  97  U.  S.  126,  24  U  S.  (L.  ed.) 
1000;  Cochrane  v,  Deener,  (1877)  94  U. 
S.  780,  24  U.  S.  (L.  ed.)  139;  Byerly  t?. 
Cleveland  Linseed  Oil  Works,  ( N.  D.  Ohio 
1887)  31  Fed.  73;  Railway  Register  Mf^. 
Co.  V,  Broadway,  etc.,  R.  Co.,  (S.  D.  N. 
Y.  1886)  26  Fed.  522;  Lorillard  t*.  Oar- 
roU,  (S.  D.  N.  Y.  1881)   9  Fed.  609. 

Prior  patent  to  same  person. —  The  fact 
that  a  prior  patent  was  issued  to  the  same 
person  does  not  change  the  principle  of 
anticipation,  and  such  prior  patent  will 
anticipate  a  later  patent  for  substantially 
the  same  invention,  as  well  as  a  prior  pat- 
ent to  another  person.  Miller  t*.  Eagle 
Mfg.  Co.,  (1894)  151  U.  S.  186,  14  8.  Ct. 
310,  38  U.  S.  (L.  ed.)  121;  Busell  Trim- 
mer Co.  V.  Stevens,  (1890)  137  U.  S.  423, 
11  S.  Ct.  160,  34  U.  S.  (L,  ed.)  719; 
Excelsior  Needle  Co.  v.  Union  Needle  Co., 
(1885)  23  Blatchf.  (U.  S.)  147;  James  v. 
CampbeU,  (1882)  104  U.  S.  356,  26  U.  S. 
(L.  ed.)  786;  Grimes  v.  Allen,  (C.  C.  A. 
7th  Cir.  1900)  102  Fed.  606,  42  C.  C.  A. 
659;  Barnes  Automatic  Sprinkler  Co.  v, 
Walworth  Mfg.  Co.,  (C.  C.  A.  7th  Cir. 
1894)  60  Fed.  605,  18  U.  S.  App.  638,  9  C. 

C.  A.  154;    Roberts  t?.  H.  P.  Nail  Co.,  (N. 

D.  Ohio  1892)  53  Fed.  916;  Brush  Electric 
Co.  V.  Julien  Electric  Co.,  (S.  D.  N.  Y. 
1890)  41  Fed.  679;  Eagle  Mfg.  Co.  v, 
Bradley,  (S.  D.  la.  1888)  35  Fed.  295; 
Seibert  Cylinder  Oil-Cup  Co.  p.  Newark 
Lubricator  Mfg.  Co.,  (C.  C.  N.  J.  1888)  35 
Fed.  509;  Cahn  v.  Wong  Town  On,  (C.  C. 
Cal.  1884)  19  Fed.  424;  Vermont  Farm 
Mach.  Co.  V,  Marble,  (C.  C.  Vt.  1884)  19 
Fed.  307;  In  re  Faure,  (1890)  19  D.  C. 
259;  In  re  Marsden,  (1899)  14  App.  Cas. 
(D.  C.)  223;  Durham  v.  Seymour,  (1896) 
6  App.  Cas.  ( D.  C. )  78 ;  Craig  v.  Michigan 
Lubricator  Co.,  (E.  D.  Mich.  1896)  72 
Fed.  173;  Consolidated  Roller-Mill  Co.  v. 
Coombs,   (E.  D.  Mich.  1889)    39  Fed.  25. 

That  a  prior  patent  for  the  same  inven- 
tion was  issued  to  the  same  patentee  does 
not  avoid  anticipation.  McCaslin  r.  Link 
Belt  Machinery  Co.,  (S.  D.  N.  Y.  1906) 
139  Fed.  393. 

Two  patents  for  the  same  invention 
issued  to  the  same  or  different  parties 
cannot  be  granted,   and  when   two   such 

f patents  are  issued  to  the  same  person  the 
ater  one  is  void  without  regard   to  the 
date  of  the  application-     Milh>r  r.   Eagle 


Mfg.  Co.,  (1894)  151  U.  S.  186,  14  S.  Ct. 
310,  38  U.  S.  (L.  ed.)  121;  McCreary  v. 
Pennsylvania  Canal  Co.,  ( 1891 )  141  U.  S. 
459,  12  S.  Ct.  40,  35  U.  S.  (L.  ed.)  817; 
Suffolk  Mfg.  Co.  17.  Hayden,  ( 1866)  3  Wall. 
315,  18  U.  S.  (L.  ed.)  76;  Underwood  ». 
Gerber,  (1893)  149  U.  S.  224,  13  S.  Ct. 
864,  37  U.  S.  (L.  ed.)  710;  Mosler  Safe, 
etc.,  Co.  r.  Mosler,  (1888)  127  U.  S.  354, 
8  S.  Ct.  1148,  32  U.  S.  (L.  ed.)  182; 
James  r.  Campbell,  (1882)  104  U.  S.  356, 
26  U.  S.  (L.  ed.)  786.  Where  an  applica- 
tion is  made  for  a  patent  on  an  alleged 
method  after  a  pat^t  has  been  granted 
on  the  apparatus,  and  it  appears  that  the 
substitution  of  the  word  ^^  means  "  for  the 
word  "  method  "  at  two  places  would  not 
change  the  sense,  and  would  make  the 
disclosure  in  the  application  the  same  as 
that  in  the  patent,  to  grant  the  alleged 
method  claims  would  result  In  two  pat- 
ents for  substantially  the  same  thing.  In 
re  Creveling,  (1905)  25  App.  Cas.  (D.  C.) 
630. 

Two  applications  by  same  person  pend- 
ing at  same  time. — ^An  inventor  having 
two  applications  for  patents  pending  at 
the  same  time,  both  of  which  disclose  his 
invention,  may  base  his  broadest  claims 
on  the  one  which  he  considers  shows  the 
best  form  of  mechanism,  although  it  may 
be  the  later  application,  and  the  patent 
issued  thereon  will  not  be  anticipated  bj 
a  later  patent  issued  on  his  earlier  appli- 
cation. Welsbach  Light  Co.  t?.  Cohn,  (S. 
D.  N.  Y.  1910)   181  Fed.  122. 

Ifatten  not  shown  by  patent. — A  pat- 
ent cannot,  as  an  anticipation,  properly 
have  applied  into  it,  from  necessity,  more 
than  it  fairly  shows,  to  make  it  an  opera^ 
tive  structure.  What  is  required,  ana  not 
so  shown,  is  left  for  later  inventors.  New 
England  Motor  Co.  v,  B.  F.  Sturtevant 
Co.,  (S.  D.  N.  Y.  1905)  140  Fed.  866. 
Where  the  disclosures  of  a  process  patent 
in  regard  to  the  machines  and  method 
employed  are  so  uncertain  that  they  can 
only  be  spelled  out  tentatively,  such  pat- 
ent la  not  an  anticipation  of  a  later  one 
for  a  definitely  described  process.  Asbes- 
tos Shingle,  etc.,  Co.  v.  H.  W.  Johns-Man- 
ville  Co.,  (S.  D.  N.  Y.  1910)  184  Fed.  620. 

Improvement  of  prior  device. — A  patent 
for  an  improvement  of  a  prior  patented 
device  may  be  issued  to  the  same  person 
and  the  subsequent  patent  is  not  antici- 
pated by  such  prior  patent.  O'Reilly  t;. 
Morse,  (1853)  15  How.  62,  14  U.  S.  (L. 
ed.)  601;  Miller  v.  Eagle  Mfg.  Co.,  (1894) 
151  U.  S.  186,  14  S.  Ct.  310,  38  U.  S.  (L. 
ed.)  121;  Grimes  v.  Allen,  (C.  C.  A.  7th 
Cir.  1900)  102  Fed.  606,  42  C.  C.  A.  669; 
Westinghouse  v.  New  York  Air-Brake 
Co.,  (S.  J).  N.  Y.  1893)  59  Fed.  681; 
Sayre  f.  Scott,  (C.  C.  A.  3d  Cir.  1893)  66 
Fed.  971,  3  U.  S.  App.  643,  5  C.  C.  A.  366; 
Electrical  Aeoumulator  Co.  v.  Brush  Elec- 
trie  Co.,  (C.  C.  A.  2d  Cir.  1892)  62  Fod. 
130,   1   U.   S.   App.   320,  2  0.  C.  A.  682; 
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StiUwell,  etc.,  Mfg.  Co.  r.  Brown,  (S.  D. 
OMo  1892)  49  Fed.  738;  Brush  Electric 
Co.  c.  Electrical  Accumulator  Co.,  (S.  D. 
N.  Y.  1891)  47  Fed.  48;  Frankfort 
Whiaky  Process  Co.  v.  Mill  Creek  Distil- 
ling Co.,  (S.  D.  N.  Y.  1889)  37  Fed.  533. 

Simplification  of  mechaoiiim. —  Improve- 
ment which  accomplishes  the  simplifica- 
tion of  a  mechanism  composed  of  many 
details  may  constitute  patentable  novelty. 
Autosales  Gum,  etc.,  Co.  v.  Rvede  Speci- 
altv  Works,  (W.  D.  N.  Y.  *1915)  222 
Fed.  956.  So  also  a  simple  change  in 
construction,  when  productive  of  a 
marked  advancement  in  utility,  has  been 
accounted  novelty  appertaining  to  in- 
vention. Bliss  V.  Spangler,  (C.  C.  A. 
9th  Cir.  1914)  217  Fed.  394,  132  C.  C. 
A.  210. 

Similarly,  an  automatic  device  which 
aoeomplishes  what  was  theretofore  done 
by  hand  and  which  obviates  the  necessity 
for  labor  in  a  mechanical  process,  may  in- 
volve invention.  Morgan  Constr.  Co.  v. 
Forter-Miller  Engineer  Co.,  (C.  C.  A.  3d 
Cir.  1914)  213  Fed.  461,  130  C.  C.  A.  97. 

Simplification  of  complicated  mechan- 
ism.—  Patentable  novelty  may  be  found 
in  an  improvement  which  simplifies  a 
complicated  train  of  mechanism  by  elimi- 
nating some  of  its  elements,  with  tJie 
result  that  defects  due  to  the  presence 
of  those  elements  are  done  away  with. 
Brown  i\  Uiintington  Piano  Co.,  ( C.  C.  A. 
id  Cir.  1904)  134  Fed.  735,  67  C.  C,  A. 
639.  affirming  (C.  C.  Conn.  1904)  131 
Fed.  273. 

Same  reault  by  two  devices. — An  im- 
provement in  mechanism  for  sawing  stone 
by  which  the  saw  is  moved  against  the 
atone,  which  remains  at  rest  during  the 
operation,  instead  of  being  fed  to  the  saw 
as  in  machines  of  the  prior  art,  dis- 
rloses  patentable  novelty.  Diamond  Stone 
.Sawing  Mach.  Co.  v.  Brown,  (E.  D.  N. 
Y.  1904)    130  Fed.  896. 

Hew  use. —  If  an  inventor  finds  a  chemi- 
cal substance  devoted  to  a  particular  use 
and  conceives  the  idea  of  applying  it  to 
a  new  purpose,  and  on  experiment  dis- 
covers that  the  substaijce  must  be  treated 
in  a  particular  way  to  suit  his  purpose, 
which  method  of  treatment  is  essential 
to  his  end,  but  of  less  importance  in  ob- 
taining the  prior  art  results,  it  is  appar- 
ent that  he  may  be  regarded  as  a  real 
inventor,  even  though  he  selects  a  specific 
treatment  in  an  occupied  field.  If  he 
were  making  only  a  paste,  as  others  had 
done,  it  might  not  be  invention  to  select 
part  of  the  old  field  of  experiment,  al- 
though he  might  thus  produce  an  im- 
proved paste.  But  he  discovers  a  novel 
and  valuable  use  for  the  old  product, 
which  he  modifies  to  suit  the  new  pur- 
pose. In  connection  with  his  new  and 
useful  result,  and  as  against  a  person 
who  produces  the  old  product  as  modi- 
fied, and  who  sells  it  for  the  new  pur- 


pose,  he  is  an  inventor,  entitle<l  not  only 
to  restrain  such  sale,  but  also  the  manu- 
facture or  use  of  the  product.  Perkins 
Glue  Co.  V.  Solva  Waterproof  Glue  Co., 
(N.  D.  111.   1915)   223  Fed.  792. 

Description  and  drawings. — The  descrip- 
tions, drawings,  and  m^els  of  a  prior 
patent  must  be  so  full,  clear,  and  ex- 
act that  persons  skilled  in  the  art  will  be 
able  to  construct  the  invention  described 
in  a  subsequent  patent  without  further 
creative  skill  or  experiment,  in  order  that 
the  prior  patent  may  anticipate  thfe  sub- 
sequent one.  Atlantic  Giant-Powder  Co. 
r.  Parker,  (1879)  16  Blatchf.  281,  2  Fed. 
Cas,  No.  625;  Springfield  Furnace  Co.  v. 
Miller  Down -Draft  Furnace  Co.,  (E.  D. 
Mo.  1899)*  96  Fed.  418;  Bowers  v.  San 
Francisco  Bridge  Co.,  (N.  D.  Cal.  1808) 
91  Fed.  381;  Hanifen  v,  E.  H.  Godshalk 
Co.,  (C.  C.  A.  3d  Cir.  1898)  84  Fed.  649, 
55  U.  S.  App.  464,  28  C.  C.  A.  607; 
Thomson-Houston  Electric  Co.  v.  Win- 
chester Ave.  R.  Co.,  (C.  C,  Conn.  1896) 
71  Fed.  192;  Chase  v.  Fillebrown,  (C.  C. 
Mass.  1893)  58  Fed.  374;  Edison  Electric 
Light  Co.  V.  Westinghouse,  (C.  C.  N.  J. 
1893)  55  Fed.  490;  U.  S.  Bung  Mfg.  Co. 
r.  Independent  Bung,  etc.,  Co.,  (S.  D.  N. 
Y.  1887;  31  Fed.  76;  Fryer  v.  Mutual 
Life  Ins.  Co.,  (S.  D.  N.  Y.  1887)  30  Fed. 
787;  Everest  v.  Buffalo  Lubricating  Oil 
Co.,  (N.  D.  N.  Y.  1884)  20  Fed.  848; 
Jenkins  v.  Walker,  (1872)  Holmes  120, 
13  Fed.  Cas.  No.  7,276;  Goff  «?.  Stafford, 
(1878)  3  B.  &  A.  Pat.  Cas.  610,  10  Fed. 
Cas.  No.  5,604;  Cahill  t.  Brown,  (1878) 
3  B.  &  A.  Pat.  Cas.  580,  4  Fed.  Cas.  No. 
2,291;  Matter  of  McCloskey,  (1877)  3 
Mac  Arthur  (D.  C.)   14. 

To  constitute  an  anticipation,  the  prior 
patent  or  publication  relied  on  must,  by 
descriptive  words  or  drawings,  or  by  both, 
contain  and  exhibit  a  substantial  repre- 
sentation of  the  patented  improvement  in 
such  full,  clear,  and  exact  terms  aa  to 
•  enable  any  person  edcilled  in  the  art  to 
make  the  article  or  practice  the  invention. 
Underwood  Typewriter  Co.  v,  Elliott- 
Fisher  Co.,  (S.  D.  N.  Y.  1908)  166  Fed. 
927. 

To  overthrow  a  patent  by  a  foreign 
one  of  prior  date,  the  description  of 
the  invention  must  be  in  such  full,  clear, 
and  exact  terms  as  to  enable  one  ac- 
quainted with  the  act  to  which  it  belongs 
to  make  or  practice  the  invention.  Warren 
Bros.  Co.  !?.  Owosso,  (C.  C.  A.  6th  Cir. 
1909)    166  Fed.  309,  92  C.  C.  A.  227. 

If  a  prior  foreign  patent  describes  the 
device  covered  by  a  patent  of  the  United 
States,  or  describes  it  so  nearly  that  it 
is  made  patent  to  the  public  and  the  clum- 
siest mechanic  can  readily  make  the 
change  from  one  to  the  other,  the  later 
patent  cannot  be  sustained.  Cohn  v.  U. 
S.  Corset  Co.,  (1876)  93  U.  S.  366,  23 
U.  S.  (L.  ed.)  907;  Spill  v.  Celluloid 
Mfg.   Co.,    (S.  D.  N.  Y.   1884)    21   Fed. 
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631;  C  S.  Bung  Mfg.  Co.  t?.  Independent 
Bung,  etc.,  Co.,  (S.  D.  N.  Y.  1887)  31 
Fed.  76. 

Incorrect  drawing  of  prior  invention, — 
It  is  not  an  anticipation  that  by  a  mis- 
take in  the  figure  of  a  preceding  patent 
by  the  error  of  the  draftsman  the  struc- 
ture of  a  patent  appears  contrary  to  the 
conception  of  the  inventors  and  the  read- 
ing of  the  patent.  Edison  Electric  Light 
Co.  V.  Novelty  Incandescent  Lamp  Co., 
(C.  C.  A.  3d  Cir.  1909)  167  Fed.  977,  93 
C.  C.  A.  387,  reversing  (W.  D.  Pa.  1908) 
161  Fed.  549. 

The  meaning  of  "known,"  as  used  in 
this  section,  is  fully  considered  in  West- 
inghouse  Mach.  Co.  v.  General  Electric 
Co.,  (X.  D.  N.  Y.  1912)   199  Fed.  907. 

Publication.--Publication,  in  the  mean- 
ing of  this  statute,  means  putting  into 
general  circulation.  Cottier  v.  Stimson, 
(C.  C.  Ore.  1884)  20  Fed.  906;  Reeves  v. 
Keystone  Bridge  Co.,  (1872)  6  Fish.  Pat. 
Cas.  456,  20  Fed.  Cas.  No.  11,660;  North- 
western Fire  Extinguisher  Co.  t'.  Phila- 
delphia Fire  Extinguisher  Co.,  (1874)  6 
Pat.  Off.  Gaz.  34,  18  Fed.  Cas.  No.  10,337. 
Publication  necessary. — The  publica- 
tion relied  on  must  describe  the  invention 
in  such  a  complete,  clear,  and  precise  man- 
ner as  to  enable  those  skilled  in  the  art 
to  reproduce  it  without  the  aid  of  a  pat- 
ent. If  the  differences  are  only  those 
which  the  skill  of  the  art  will  readily 
supply,  the  publication  will  not  be  de- 
stroyed as  an  anticipation,  but  it  will  be 
destroyed  if  these  differences  relate  to 
essential  features,  and  independent  inves- 
tigation and  experiment  are  required  to 
explain  obscurities  and  supply  omis- 
sions. Westinghouse  Electric,  etc.,  Co.  r. 
Saranac  Lake  Electric  Light  Co.,  (N.  D. 
N.  Y.  1901)    108  Fed.  221. 

Accessibility  of  publication. — ^To  consti- 
tute a  publication  of  a  printed  description 
it  must  be  left  in  a  place  accessible  to  the 
public.  Cobum  v.  Schroeder,  (S.  D.  N. 
Y.  1882)  11  Fed.  425;  LjTnan  Ventilating, 
etc.,  Co.  V.  Lalor,  (1874)  1  B.  &  A.  Pat. 
Cas.  403,  15  Fed.  Cas.  No.  8,632. 

A  description  in  boohs  put  in  circula- 
tion or  offered  to  the  public  is  a  sufficient 
publication.     Eames   v.  Andrews,    (1887) 
122  U.  S.  40,  7  S.  Ct.  1073,  30  U.  S.   (L. 
ed.)   1064;  Reeves  v.  Keystone  Bridge  Co., 
(1872)    5    Fish.    Pat.    Cas.    45«,   20   Fed. 
Cas.  No.  11,660;  Locke  v.  Lane,  etc.,  Co., 
(S.  D.  Ohio  1888)  35  Fed.  289;  Cottier  v. 
Stimson,    (C.  C.  Ore.   1884)    20  Fed.  906. 
Business  circulars  which  are  sent  only 
to  persons  engaged  or  supposed  to  be  en- 
gaged in  the  trade  are  not  such  publica- 
tions   as    the    law    contemplat-es    in    this 
section.    Parsons  f.  Ck)lgate,  (S.  D.  N.  Y. 
1882)    15    Fed.   600;    In  re   Atterbury,   9 
Pat.     Off.    Gaz.    640;     Judson    v.    Cope, 
(1860)   1  Fish.  Pat.  Cas.  615,  14  Fed.  Cas. 
No.  7,565;  Reeves  t*.  Kevstone  Bridge  Co., 
( 1872 )  6  Fish.  Pat.  Cas"  456,  20  Fed.  Caa. 
No.   11,660;   Seymour  v.  Osborne,   (1871) 


11  Wall.  516,  20  U.  S.  (L.  ed.)  33;  New 
Process  Fermentation  Co.  t*.  Koch,  (E. 
D.  Mich.  1894)  21  Fed.  580;  Britten  v. 
White  Mfg.  Co.,  (C.  C.  Conn.  1894)  61 
Fed.  93. 

Drawings  alone,  unaccompanied  by  let- 
ter-press description,  will  never  invalidate 
a  patent.  In  re  Atterbury,  9  Pat.  Off. 
Gaz.  640;  Judson  v.  Cope,  (1860)  1  Fish. 
Pat  Cas.  615,  14  Fed.  Cas.  No.  7,665; 
Reeves  v.  Keystone  Bridge  Ck).,  (1872)  5 
Fish.  Pat.  Cas.  456,  20  Fed.  Cas.  No. 
11,660;  New  Process  Fermentation  Co.  f>, 
Koch,   (E.  D.  Mich.  1884)   21  Fed.  580. 

Trade  magazines,  published  and  oopy> 
righted  and  in  general  circulation,  are 
publications  within  the  meaning  of  the 
statute.  Truman  v.  Carvill  Mfg.  Co., 
(N.  D.  Cal..l898)  87  Fed.  470;  Britten  v. 
White  Mfg.  Co.,  (C.  C.  Conn.  1894)  61 
Fed.  93. 

Manufacturer's  catalogue. —  It  is  a 
sufficient  publication  to  constitute  an  an- 
ticipation, that  a  description  is  published 
in  a  manufacturer's  catalogue,  which  is 
publicly  circulated.  Reeves  v.  Keystone 
Bridge  Co.,  (1872)  5  Fish.  Pat.  Cas.  466, 
20  Fed.  Cas.  No.  11,660. 

An    unpublished,    written    description 
will  not  anticipate  a  patent,  and  the  ap- 
plication of  this  rule  has  been  held  to  in- 
clude an  application  for  a  patent  filed  in 
the  patent  office.    Lyman  Ventilating,  etc., 
Co.  V.  Lalor,   (1874)    12  Blatchf.  303,  16 
Fed.   Cas.   No.   8,632;    Northwestern   Fire 
Extinguisher  Co.  t*.  Philadelphia  Fire  Ex- 
tinguisher  Co.,    (1874)    6   Pat.   Off.  Gaz. 
34,  18  Fed.  Cas.  No.  10,337;  Harrison  r. 
Kennedy,  (M92)  149  Pa,  St.  3.  24  All   6  i. 
An  application  for  a  patent  is  not  de- 
signed for  general  circulation  nor  is  it  ac- 
cessible to  the  public,  and  therefore  does 
not  constitute  a  publication   sufficient  as 
an  anticipation.     Northwestern  Fire  Ex- 
tinguisher  Co.   V.   Philadelphia   Fire   Ex- 
tinguisher Co.,  (1874)  1  B.  &  A.  Pat.  Cas. 
177,    18    Fed.    Cas.    No.    10,337;    Lyman 
Ventilating,  etc.,  Co.  v.  Lalor,    (1874)    I 
B.  &  A.  Pat.  Cas.  403,  16  Fed.  Cas.  No. 
8,632;  Barker  v.  Stowe,  (1878)  3  B.  A:  A. 
Pat.  Cas.  337,  2  Fed.  Cas.  No.  994;  Adams 
V.  Howard,  (1884)   26  Pat.  Off.  Gaz.  825; 
Herring    v.    Nelson,    (1877)     14    Blatchf. 
293,  12  Fed.  Cas.  No.  6,424;  Harrison  r. 
Kennedy,  (1892)  149  Pa.  St.  3,  24  Atl.  66. 
British  provisional  specifications. — ^The 
provisional  specifications  published  by  the 
British    patent    office    may    be    cited    as 
"  publications."    Cohn  v.  U.  S.  Corset  Co., 
(1874)    12  Blatchf.  225,  6  Fed.  Cas.  No. 
2,969;    Smith    v.    Goodyear    Dental    Vul- 
canite Co.,   (1877)  93  U.  S.  486,  23  U.  S. 
(L.  ed.)  952;  Ireson  i*.  Pierce,  (1889)   39 
Fed.    795;    Backus   Water    Motor   Co.    v, 
Tuerk,  (N.  D.  111.  1883)   17  Fed.  350. 

Sufficiency  of  published  descriptions. — 
The  descriptions  and  drawings  in  a  prior 
publication  must  amount  to  a  substantial 
representation  of  the  patented  device  in 
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»ch  exact  tarms  as  to  enable  any  person 
skilled  in  the  art  or  science  to  wliich  it 
relates   to  make,  construct,   ami   practice 
the  invention  to  the  same   practical  ex- 
tent as  he  would  be  enabled  to  do  if  t)ie 
information    were   derived    from    a    prior 
patent.     Hill  t*.  Evans,   (1861)   4  Be  G., 
F.  &  J.    (Eng.)    288,  6  L.  T.  N.  S.   J)0; 
Betts  €.   Menzies,    (1861)    10  H.   L.   CaH. 
(Eng.)  117;  Seabury  i?.  Am  Ende,  (1894) 
152  U.  S.  561,  14  S.  Ct.  683,  38  U.  S.  (L. 
ed.)    553;  Eames  r.  Andrews,   (1887)    122 
U.  S.  40,  7  S.  Ct.  1073,  30  U.  S.  (L.  ed.) 
1064;     Bignall    r.     Harvey,     (1880)     18 
BUtchf.     (U.    S.)     353;    Atlantic    Giant 
Powder  Co.  v.  Parker,  (1879)    16  Blatchf. 
281,  2  Fed.  Cas.  No.  625;  Cohn  r.  U.  S. 
Corset  Co.,  (1874)   12  Blatchf.  225,  6  Fed. 
Cas.    No.    2,960;     Seymour    r.    Osborne, 
(1871)  11  Wall.  516,  20  U.  S.  (L.  ed.)  33; 
Florsheim  v,  Sdiilling,   (1890)    137  U.  S. 
64,  11  S.  Ct.  20,  34  U.  S.   (L.  ed.)    574; 
Downton  v.   Yeager   Milling   Co.,    (1883) 
108  U.  S.  466,  3  S.  Ct.  10,  27  U.  S.   (L. 
ed.)    789;    Tilghman  V.   Proctor,    (1881) 
102    U.   S.    707,  26  U.   S.    (L.   ed.)    279. 
Badische    Anilin,    etc,    Fabrik    r.    Kalle, 
(S.  D.  N.  Y.  1899)  94  Fed.  163;  Western 
Electric    Co.    r.    Millheim    Electric    Tele- 
phone  Co.,    (W.    D.    Pa.    1898)    88    Fed. 
505;  Bowers  r.  San  Francisco  Bridge  Co., 
(N.  D.  Cal.  1898)  91  Fed.  381;  American 
Sulphite  Pulp  Co.  v.  Rowland  Falls  Pulp 
Co.,   (C.  C.  Me.  ,1895)   70  Fed.  986;  Elec- 
trical Accumulator  Co.  t*.  Julien  Electric 
Co.,  (S.  D.  N.  Y.  1889)  38  Fed.  117;  Am. 
Knde  r.  Seabury,   (S.  D.  N.  Y.  1888)    36 
Fed.  593;  Keves  t7.  Pueblo  Smelting,  etc., 
Co.,     (C.    C.    Colo.    1888)    36    Fed.    179; 
Locke   fT.    Lane,    etc.,    Co.,    (S.    D.    Ohio 
1888)   35  Fed.  289;  Fryer  v.  Mutual  Life 
Ins.  Co.,  (S.  D.  N.  Y.  1887)  30  Fed.  787; 
Adams  v.  Bellaire  Stamping  Co.,   (S.  D. 
Ohio  1886)  28  Fed.  360;  Hood  v.  Boston 
Car-Spring  Co.,    (C.   C.   Mass.    1884)    21 
Fed.  67 ;  New  Process  Fermentation  Co.  t?. 
Koch,    (E.   D.  Mich.   1884)    21   Fed.  580; 
Goff  V.  StafTord,  (1878)   14  Pat.  Off.  Gac. 
748,  10  Fed.  Cas.  No.  5,504;  Carr  r.  Rice, 
(1856)   1  Fish.  Pat.  Cas.  198,  5  Fed.  Cas. 
No.  2,440;  Cahill  v.  Brown,   (1878)   3  B. 
t  A.  Pat.  Cas.  580,  4  Fed.  Cas.  No.  2,291 ; 
Woodman   r.    Stimpson,    (1866)    3    Fish. 
Pat.   Cas.   98,   30  Fed.   Cas.   No.    17,979; 
United   Nickel   Co.    r.    Manhattan   Brass 
Co.,   (1879)    16  Blatchf.  68,  24  Fed.  Cas. 
No.  14,410;  Stephens  r.  Salisbury,  (1855) 
MacA.   Pat.   Cas.   379,  22   Fed.  Cas.  No. 
13,369;    Parker  v.   StUes,    (1849)    5   Mc- 
Lean 44,  18  Fed.  Cas.  No.  10,749;  Judson 
r.  Cope,   (1860)   1  Fish.  Pat.  Cas.  615,  14 
Fed.    Caa.    No.    7,565;    Hays    v,    Sulsor, 
(1859)  1  Fish.  Pat.  Cas.  532,  11  Fed.  Cas. 
No.  6,271;  Colgate  r.  Gold,  etc,  TeL  Co., 
(1874>)    16  Blatch.  503,  6  Fed.  Cas.  No. 
2,991;  Coleman  v.  Liesor,  (1859)  6  Fed. 
Cas.  No.  2,984;  Roberts  v.  Dickey,  (1871) 
4  Fish.  Pat  Caa.  532,  20  Fed.  Cas.  No. 
11,899;    McMiUin   t?.    Barclay,    (1871)    5 


Fish.  Pat.  Cas.  189,  16  Fed.  Cas.  No. 
8,902;  Brooks  v.  Bicknell,  (1843)  3  Mc- 
Lean 250,  4   Fed.  Cas.  Xo.   1,944. 

A  description  whirli  i^  insufficient  to  sup- 
port a  patent  cannot  be  relied  upon  as  an 
anticipation.  Unless  the  prior  publication 
describes  the  invention  in  such  full,  clear, 
and  intelligible  terms  as  to  enable  persona 
skilled  in  the  art  to  comprehend  it,  and 
reproduce  the  process  or  article  claimed, 
without  assistance  from  the  patent,  such 
publication  is  insufficient  as  an  anticipa- 
lion.  National  Electric  Si^alint^  Co.  r. 
United  Wireless  Tel.  Co.,  (C.  C.  Me.  1911) 
189  Fed.  727.  An  article  describing  in 
very  general  terms  a  process  of  some  un- 
known inventor  for  the  reduction  of 
aluminum,  as  explained  at  a  meeting  of 
mining  engineers  by  one  who  had  not  seen 
it  practiced,  but  spoke  from  hearsay 
only,  is  not  such  a  publication  as  consti- 
tutes an  anticipation  of  a  process  subse- 
quently invented  and  patented  by  an- 
other. Electric  Smelting,  et«.*.,  Co.  r. 
Pittsburg  Reduction  Co.,  (C.  C.  A.  2d 
Cir.  1903)  125  Fed.  926,  60  C.  C.  A.  636, 
modifying  (W.  D.  N.  Y.  1901)  111  Fed. 
742. 

A  prior  publication  in  a  paper,  patent, 
or  otherwise,  will  not  negative  the  novelty 
of  an  invention  unless  it  describes  a 
complete  and  operative  invention  capable 
of  being  put  into  practical  operation, 
or  contains  such  a  disclosure  of  t)ie  in- 
vention that  any  omission  would  ordi- 
narily be  supplied  by  one  skilled  in  the 
art.  Crown  Cork,  etc.,  Co.  v.  Standard 
Stopper  Co.,  (S.  D.  N.  Y.  1904)  136  Fed. 
199. 

A  disclosure  of  an  invention  by  pub- 
lication is  not  sufficient  to  invalidate  a 
patent  therefor  applied  for  more  thnn  two 
years  thereafter,  unless  the  description 
was  so  full  and  intelligible  as  to  enable 
persons  skilled  in  the  art  to  which  the  in- 
vention relates  to  comprehend  or  make  it 
without  assistance  from  the  patent. 
Comptograph  Co.  i;.  Universal  Arcount- 
ant  Mach.  Co.,  (N.  D.  lU.  1906)  142  Fed, 
539,  reversed  on  other  grounds  (C.  C.  A. 
7th  Cir.  1906)  146  Fed.  981,  77  C.  C.  A. 
227. 

Under  the  rule  that  to  constitute  a 
prior  publication  which  will  invalidate  a 
subsequent  patent  the  publication  must 
contain  such  a  substantial  representation 
of  the  patented  device  as  would  enable  any 
person  skilled  in  the  art  to  make,  ctm- 
struct,  and  practice  the  invention  to  the 
same  practical  extent  as  he  would  bo  en- 
abled to  do  if  the  information  was  derived 
from  a  prior  patent,  a  published  illustra- 
ticm  and  description  of  a  bicycle,  show- 
ing every  detail  of  a  part  subsequently 
patented  by  another,  except  that  it  did  not 
show  that  a  tube  for  containing  the 
pedal  shaft,  shown  by  the  patent  to  be 
without  perforations,  and  so  appearing  in 
the  illustration,  may  not  have  been  per- 
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forated  or  cut  away  on  the  bottom  or  the 
opposite  side  not  seen  —  there  being,  how- 
ever, nothing  to  indicate  that  such  was 
the  fact  —  fulfils  all  the  conditions  of  the 
rule,  even  conceding  that  there  was  a 
patentable  difference  between  a  perforate 
and  imperforate  tube  used  for  such  pur- 
pose. Pope  Mfg.  Co.  V.  Arnold,  (N.  D. 
111.  1910)   177  Fed.  419. 

A  description  by  a  foreign  inventor  of 
a  process  which  was  never  patented  and 
never  used,  in  order  to  constitute  an 
anticipation  of  a  subsequent  American 
patent,  must  be  an  account  of  a  complete 
and'  operative  invention,  and  in  case  of 
doubt  the  success  of  the  patented  process, 
invented  many  years  later,  should  turn 
the  scale  in  favor  of  patentability  and 
nonanticipation.  Schmertz  Wire  Glass  Go. 
V,  Western  Glass  Co.,  (N.  D.  111.  1910) 
178  Fed.  977. 

When  further  experiment  %9  necessary 
to  make  a  device  or  invention  practical, 
a  description  of  the  results  already  at- 
tained is  not  sufficient  to  constitute  an 
anticipation.     Cahill  v.  Brown,    (1878)    3 

B.  &,  A.  Pat.  Cas.  680,  4  Fed.  Cas.  No. 
2^91;  Badische  Anilin,  etc.,  Fabrik  t*. 
Kalle,  (S.  D.  N.  Y.  1899)  94  Fed.  163; 
Western  Electric  Co.  v.  Millheim  Electric 
Telephone  Co.,  (W.  D.  Pa.  1898)  88  Fed. 
605. 

Suggestions'  in  a  publication  which  re- 
quire further  invention  to  reduce  to  a  pat- 
entable form  or  to  practical  use  and 
operation  are  not  sufficient  as  an  antici- 
pation. Howe  €.  Williams,  (1863)  2 
Cliff.  246,  12  Fed.  Cas.  No.  6,778;  Mc- 
Comb  17.  Ernest,  (1871)  1  Woods  196,  6 
Fed.  Caa.  No.  3,156;  Carp  v.  Rice,  (1856) 
1  Fish.  Pat.  Cas.  198,  6  Fed.  Cas.  No. 
2,440;  Western  Electric  Co.  v.  Millheim 
Electric  Telephone  Co.,  (W.  D.  Pa.  1898) 
88  Fed.  505;   In  re  Green,   (1891)   20  D. 

C.  237. 

Publication    of    operative    invention, — 
Whatever  may  be  the  particular  circum- 
stances under  which  the  publication  takes 
place,  the  account  publisned,  to  be  of  any 
effect  to  support  a  defense,  must  be  an 
account  of  a  complete  and  operative  in- 
vention capable  or  being  put  into  practi- 
cal operation.    Eames  t\  Andrews,  (1886) 
122  U.  S.  40,  7  S.  <3t.  1073,  30  U.  S.  (L. 
ed.)  1064;  Cohn  t?.  U.  S.  Corset  Co.,  (1876) 
93    U.    S.    366,   23   U.    S.    (L.    ed.)    907; 
Downton  t\  Yeager  Milling  Co.,  (1883)  108 
U.  S.  466,  3  8.  Ct.  10,  27  U.  8.   (L.  ed.) 
789. 

Description  sufficient  for  patent — In 
order  that  a  prior  publication  may  be  an 
anticipation,  the  description  must  be  such 
that  it  would  be  sufficient  as  a  specifica- 
tion for  a  patent.  Acme  Flexible  Clasp 
Co.  r.  Gary  Mfg.  Co.,  (S.  D.  N.  Y.  1899) 
96  Fed.  344. 

A  description  which  is  insufficient  to 
support  a  patent  cannot  be  relied  upon 
as  an  anticipation.    Radische  Anilin,  etc.. 


Fabrik  v.  Kalle,    (8.  D.  N.  Y.   1899)   94 
Fed.  163 

Description  of  steps  preceding  inven- 
tion.—  It  is  not  necessary  in  a  publica- 
tion that  the  steps  which  necessarily  pre- 
cede an  invention  be  described  if  the  pat* 
ented  article  is  itself  described.  Cohn  v. 
U.  S.  Corset  Co.,  (1876)  93  U.  S.  366,  23 
U.  S.  (L.  ed.)  907. 

Statement  of  mere  foot  of  invention, — 
The  naked  assertion  that  a  certain  result 
has  been  accomplished,  without  describing 
the  means  which  produced  it,  is  insuffi- 
cient as  an  anticipation.  American  Graph- 
ophone  Co.  v,  Leeds,  etc.,  Co.,  (C.  C.  A. 
2d  Cir.  1909)  170  Fed.  827,  95  C.  C.  A. 
611. 

Publication  of  part  of  invention* — ^A 
prior  published  description  of  a  part  of  an 
invention  is  not  sufficient  to  avoid  or  in- 
validate a  patent  for  the  whole.  Westing- 
house  V.  Gardner,  etc.,  Air-Brake  Co., 
(1876)  2  B.  &  A.  Pat.  Cas.  65,  29  Fed. 
Cas.  No.  17,460. 

Scientific  suggestions, — ^A  publication 
showing  only  suggestions  and  speeulationa 
of  scientific  men  who  had  never  tested 
the  practicability  of  the  device  is  insuffi- 
cient. Jensen  v,  Keasbey,  (E.  D.  Pa.  1886) 
24  Fed.  144;  Hays  v.  Sulsor,  (1859)  1 
Bond  279,  1  Fish.  Pat.  Cas.  532,  11  Fed. 
Cas.  No.  6,271. 

Where  the  description  in  a  foreign  pub- 
lication is  fully  as  definite  as  the  apeci- 
fication  in  the  application  for  the  patent 
in  this  country  it  is  sufficioit  to  defei^t 
the  patent.  Woven  Wire  Mattress  Co.  v. 
Whittlesey,  (1876)  8  Biss.  23,  30  Fed. 
Cas.  No.  i8,068. 

Publications  and  devices  suggesting  in- 
vention.— ^Devices  and  publicationa  lead- 
ing up  to,  but  not  fully  accomplishing,  a 
desired  end,  do  not  anticipate  an  inven- 
tion which  for  the  first  time  effectively 
meets  all  requirements  and  successfully 
accomplishes  such  end.  Truax  t?.  George 
F.  Cliilds  Adjustable  Parlor  Chair  Co., 
(N.  D.  111.  1894)   162  Fed.  907. 

Description  of  process  for  making 
article. —  Where  an  article  is  patented,  a 
prior  publication  relied  upon  to  antici- 
pate it,  need  not  describe  the  process  by 
which  it  is  made  if  it  describes  the  article. 
Cohn  V,  U.  S.  Corset  Co.,  (1676)  93  U. 
S.  366,  23  U.  S.  (L.  ed.)  907. 

Extrinsic  evidence, —  Upon  a  question 
of  anticipation  a  publisned  description 
must  be  construed  as  it  appears  on  its 
face  and  extrinsic  evidence  may  not  be 
admitted  to  show  another  intended  mean- 
ing. Badische  Anilin,  etc.,  Babri^k  f>, 
Kalle,  (C.  C.  A.  2d  Cir.  1900)  104  Fed. 
802,  44  C.  C.  A.  201. 

It  is  not  competent  to  read  into  a  pub- 
lication relied  on  as  an  anticipation  of 
a  subsequent  patent  information  which  it 
does  not  give,  nor  by  expert  opinion  ex- 
plain an  otherwise  uninforming  state- 
ment by  evidence  of  some  apparatus  or 
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artiGle  not  itself  competent  as  an  antici- 
pation. Loew  Filter  Co.  I7.  German- 
American  Filter  Co.,  (C.  C.  A.  6th  Cir. 
1906)  164  Fed.  855,  90  C.  C.  A.  637,  mod- 
fifing  (N.  D.  Ohio  1907)    155  Fed.  124. 

Pubtication  as  evidence  of  other  facts. — 
A  prior  publication  cannot  be  used  to 
ihow  any  other  fact  outside  ^f  the  de- 
scription of  the  questioned  device.  Sey- 
mour V.  McCormick,  (1857)  19  How.  96, 
15  U.  S.   (L.  ed.)   557. 

Patentee's  knowledge  of  publication. — 
It  is  immaterial  whether  or  not  the  pat- 
entee knows  of  publications  which  would 
render  his  pat^t  void  under  this  sec- 
tion, but  such  publicaticms  must  be  so 
fall  and  clear  as  to  enable  any  person 
skilled  in  the  art  or  science  to  which 
they  appertain  to  practice  the  invention 
to  the  same  practicu  extent  as  they  would 
be  mabled  to  do  if  the  information  were 
derived  from  a  prior  patent.  De  Lamar 
V.  De  Lamar  Min.  Co.,  (C.  C.  Idaho  1901) 
110  Fed.  538. 

Meie  invention  without  nse  or  publica- 
tion.—  It  is  not  enough  to  defeat  a  patent 
that  some  one  other  than  the  patentee 
had  conceived  the  invention  before  he  did, 
or  had  even  perfected  it,  so  long  a«  it 
had  not  been  in  public  use,  or  described 
in  some  patent  or  publication,  if  the  pat- 
entee was  an  original  and  independent 
mventor.  Lincoln  Iron  Works  t\  W.  H, 
McWhirter  Co.,  (C.  C.  A.  2d  Cir.  1905) 
142  Fed.  967,  74  C.  C.  A.  229,  affirming 
(E.  D.  N.  Y.  1904)    131  Fed.  860. 

One  who  invents  and  constructs  a  ma- 
chine, but  permits  it  to  slumber,  and 
neither  applies  for  a  patent  nor  makes 
any  public  use  of  it,  cannot  resort  to  such 
invention  as  an  anticipation  o£  a  subse- 
quent patent  obtained  by  another.  Wels- 
bach  Light  Co.  t?.  Cohn,  (S.  D.  N.  Y. 
1910)    181   Fed.  122. 

Date  of  prior  description. — A  prior  de- 
scription, knowledge,  or  use  to  constitute 
an  anticipation  must  antedate  the  actual 
invention,  and  not  merdy  the  date  of  the 
patent.  Judson  v.  Cope,  (1860)  1  Bond 
327,  14  Fed.  Cas.  No.  7,566;  Parker  v. 
Hnhne,  (1849)  1  Fish.  Pat.  Cas.  44,  18 
Fed.  Cas.  No.  10,740;  Philadelphia,  etc., 
R.  Co.  r.  Stimpson,  (1840)  14  Pet.  448, 
10  U.  8.  (L.  ed.)  535;  Dixon  t?.  Moyer, 
(1821)  4  Wash.  68,  7  Fed.  Cas.  No.  3,931; 
James  r.  Campbell,  (1882)  104  U.  S.  356, 
26  U.  S.  (L.  ed.)  786;  Elizabeth  t?.  Ameri- 
can Nicholson  Pavement  Co.,  (1878)  97 
V.  S.  126,  24  U.  S.  (L.  ed.)  1000;  Smith 
r.  Goodyear  Dental  Vulcanite  Co.,  (1877) 
83  U.  S.^486,  23  U.  S.  (L.  ed.)  952; 
Velabach  ^Light  Co.  v.  American  Incan- 
descent Lamp  Co.,  (C.  C.  A.  2d  Cir.  1899) 
98  Fed.  613,  39  C;  C.  A.  185;  Banner- 
man  r.  Sanford,  (S.  D.  N.  Y.  1897)  85 
Fel  448;  American  Sulphite  Pulp  Co.  v 
Howland  Falls  Pulp  Co.,  (C.  C.  A.  Ist 
5r.  1807)  80  Fed.  395,  50  U.  S.  App.  52, 
5  C.  0.  A.  50O;  Von  Schmidt  v.  Bowers, 


(C.  C.  A.  9th  Cir.  1897)  80  Fed.  121, 
48  U.  S.  App.  120,  25  C.  C.  A.  323;  Hani- 
fen  t?.  E.  H.  Godshalk  Co.,  (E.  D.  Pa. 
1896)  78  Fed.  811;  Pacific  Cable  R.  Co. 
V.  Butte  City  St.  R.  Co.,  (C.  C.  Mont. 
1893)  55  Fed.  760;  Ashton  Valve  Co.  v. 
Coale  Muffler,  etc..  Valve  Co.,  (C.  C.  A. 
4th  Cir.  1892)  52  Fed.  314,  8  U.  S.  App. 
169,  3  C.  C.  A.  98;  U.  S.  Electric  Light- 
ing Co.  V,  Edison  Lamp  Co.,  (C.  C.  N.  J. 
1892)  51  Fed.  24;  Norton  v.  California 
Automatic  Can  Co.,  (N.  D,  Cal.  1891) 
45  Fed.  637;  Bradley,  etc.,  Mfg.  Co.  v. 
Charles  Parker  Co.,  (C.  C.  Umn.  1888) 
35  Fed.  748;  Brahn  v,  Ramapo  Iron- 
works, (S.  D.  N.  Y.  1888)  35  Fed.  63; 
Bliss  V.  Merrill,  (S.  D.  N.  Y.  1887)  33 
Fed.  39;  Byerly  v.  Cleveland  Linseed  Oil 
Works,  (N.  D.  Ohio  1887)  31  Fed.  73; 
Consolidated  Bunging  Apparatus  Co.  v. 
Woerle,  (N.  D.  lU.  1887)  29  Fed.  449; 
Brodie  v,  Ophir  Silver  Min.  Co.,  (1867) 
5  Sawy.  607,  4  Fed.  Cas.  No.  1,919. 

Date  of  publication.-;- A  publication 
which  will  anticipate  a  patent  must  have 
been  made  prior  to  the  aate  of  the  inven- 
tion, not  merely  prior  to  the  date  of  the 
patent.  Webb  v.  Quintard,  (1872)  9 
Blatchf.  352,  29  Fed.  Cas.  No.  17,324; 
Bartholemew  v.  Sawyer,  (1859)  4  Blatchf. 
347,  2  Fed.  Cas.  No.  1,070;  Howe  r.  Mor- 
ton, (1860)  1  Fish.  Pat.  Cas.  686,  12  Fed. 
Cas.  No.  6,769;  Reeves  v.  Keystone  Bridge 
Co.,  ( 1872 )  5  Fish.  Pat.  Cas.  458,  20  Fed. 
Cas.  No.  11,660;  Elizabeth  v.  American 
Nicholson  Pavement  Co.,  (1878)  97  U.  S. 
126,  24  U.  S.  (L.  ed.)  1000;  Cochrane 
I?.  Deener,  (1877)  94  U.  S.  780,  24.  U.  S. 
(L.  ed.)  139;  Judson  i\  Cope,  (1860)  1 
Fish.  Pat.  Cas.  615,  14  Fed.  Cas.  No. 
7,566. 

The  date  on  the  title  page  of  a  hook  is 
lot  sufficient  to  show  that  a  published  in- 
scription of  an  invention  found  therein 
was  prior  to  the  date  of  the  invention,  so 
as  to  constitute  anticipation.  Reeves  v. 
Keystone  Bridge  Co.,  (1872)  5  Fish.  Pat. 
Cas.  456,  20  Fed.  Cas.  No.  11,660. 

In  Parks  v.  Booth,  (1880)  102  U.  S.  96, 
26  U.  S.  (L.  ed.)  54,  it  was  held  that  it 
vas  not  necessary  that  the  date  of  publi- 
cation shall  be  two  years  prior  to  the 
late  of  the  patentee's  invention,  as  the 
mly  requirement  of  the  statute  is  that 
t  shall  be  prior  to  the  supposed  inven- 
ion  of  the  complainant. 

The  date  of  invention  must  be  taken  to 
be  the  time  when  the  idea  of  doing  the 
thing  in  substantially  the  way  for  which 
the  patent  provides  is  conceived.  O'Reilly 
V.  Morse,  (1853)  15  How.  62,  14  U.  S.  (^. 
ed.)  601;  Colt  v,  Massachusetts  Arms  (i^o., 
(1851)  1  Fish.  Pat.  Cas.  108,  6  Fed.  Cas. 
No.  3,030;  National  Filtering  Oil  Co.  v, 
Arctic  Oil  Co.,  (1«71)  8  Blatchf.  416, 
17  Fed.  Cas.  No.  10,042;  Adams  i?.  Ed- 
wards,  (1848)  1  Fish.  Pat.  Cas.  1,  1  Fed. 
Cas,  No.  53;  Ransom  t\  New  York, 
(1856)    1    Fish.   Pat.   Cas.   252,   20   Fed. 
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Oaa.  No.   11,573;   Stimpson  v.  Woodman, 

(1870)  10  Wall.  117,  19  U.  S.  (L.  ed.) 
866;  MatthewB  v.  Skates,  (1860)  1  Fish. 
Pat.  Cas.  602,  17  Fed.  Caa.  No.  9,291; 
Brodic  v.  Ophir  Silver  Min.  Co.,  ( 1867 )  5 
Sawy.  608,  4  Fed.  Cas.  No.  1,919;  Ameri- 
can Sulphite  Pulp  Co.  v,  Howland  Falls 
Pulp  Co.,  (C.  C.  Me.  1895)  70  Fed.  986; 
Woodman  v.  Simpson,  (1866)  3  Fish.  Pat. 
Cas.  98,  30  Fed.  Cas.  No.  17,979;  Mac- 
donald  r.  Blackmer,  (1878)  4  B.  A  A.  Pat. 
Cas.  78,  16  Fed.  Cas.  No.  8,757. 

The  date  of  an  invention  is  the  time  at 
TPhich  a  complete  and  intelligible  embodi- 
ment of  it  is  made  such  as  could  be  under- 
stood by  those  skilled  in  the  art.  Web- 
ster Loom  Co.  r.  Higgins,  (1882)  105 
U.  S.  580,  26  U.  S.  (L.  ed.)  1177;  Draper 
r.  Potomska  Mills  Corp.,  (1878)  3  B.  & 
A.  Pat.  Cas.  214,  7  Fed.  Cas.  No.  4,072; 
Reeves  f.  Keystone  Bridge  Co.,  (1872) 
9  Phila,  (Pa.)  308,  29  Leg.  Int.  (Pa.) 
124,  1  Pat.  Off.  Gaz.  466,  20  Fed.  Cas. 
No.  11,660;  Matthews  v.  Ska,tes,  (1860) 
1  Fish.  Pat.  Cas.  602,  16  Fed.  Cas.  No. 
9,291;  Brodie  v.  Ophir  Silver  Min.  Co., 
(1867)  5  Sawy.  608,  4  Fed.  Cas.  No. 
1,919;  Reed  r.  Cutter,  (1841)  1  Story 
690,  20  Fed.  Cas.  No.  11,645;  Williames 
V.  Barnard,  (S.  D.  N.  Y.  1890)  41  Fed. 
358. 

Reasonable  diligence  in  perfecting  in- 
vention.—  This  rule,  however,  is  subiect  to 
the  condition  that  reasonable  diligence 
has  been  exercised  by  the  patentee  in  the 
perfection  and  adaption  of  the  idea  and 
in  the  application  for  a  patent.  McCor- 
mick  Harvesting  Mach.  Co.  r.  Minneapolis 
Harvester  Works,  (C.  C.  Minn.  1890)  42 
Fed.  152;  Draper  r.  Potomska  Mills 
Corp.,  (1878)  3  B.  &  A.  Pat.  Cas.  214, 
7  Fed.  Caa.  No.  4.072;  GrifBn  r.  Swenson, 
(1899)    15  App.  Cas.   (D.  C.)    135. 

Invention  antedating  perfection. —  The 
invention  of  an  instrument  or  device  may, 
however,  antedate  its  perfection.  Na- 
tional Filtering  Oil  Co.  r.  Arctic  Oil  Co., 

(1871)  8  Blatchf.  416,  17  Fed.  Cas.  No. 
10,042;  Colt  r.  Massachusetts  Arms  Co., 
(1851)  1  Fish.  Pat.  Cas.  108,  6  Fed.  Cas. 
No.  3,030. 

Date  determined  by  models,  etc — ^The 
date  of  an  invention  may  be  taken  to  be 
the*  time  when  models,  drawings,  or 
sketches  were  made.  Webster  Loom  Co. 
V,  Higgins,  (1882)  105  U.  S.  580,  26 
U.  S.  (L.  ed.)  1177;  Von  Schmidt  v. 
Bowers,  (C.  C.  A.  9th  Cir.  1897)  80  Fed. 
121,  4«  U.  S.  App.  120,  25  C.  C.  A.  323. 

Date  determined  by  application. —  Or  it 
may  be  determined  by  the  date  of  the  ap- 
plication for  a  patent.  Suffolk  Mfg.  Co. 
r.  Hayden,  (1866)  3  Wall.  315,  18  U.  S. 
(L.  ed.)  76;  Bates  t?.  Coe,  (1878)  98  U.  S. 
31,  25  U.  S.  (L.  ed.)  68;  Cochran  v.  Zim- 
merman, (N.  D.  Ohio.  1892)  53  Fed.  801; 
Kearney  r.  Lehigh  Valley  R.  Co.,  (C.  C. 
N.  J.  1887)  32  Fed.  320:  Patents  Selling, 
etc.,  Co.  V.  Dunn,  (C.  C.  A.  2d  Cir.  1914) 


213  Fed.  40,  129  C.  C.  A.  684;  Johnaen  «. 
Passman,  (1871)  1  Woods  138,  13  Fed. 
Cas.  No.  7,365 ;  Dane  v.  Chicago  Mfg.  Co., 
(1872)  3  Biss.  380,  6  Fed.  Cas.  No.  3,557; 
McCormick  v.  Clear,  (1898)  12  App.  Cas. 
(D.  C.)  336.  But  in  Alvord  v.  Smith,  etc., 
Ironworks,  (D.  C.  Ore.  1914)  216  Fed. 
150,  the  icourt  held  that  the  date  when 
the  patent  is  actually  issued,  rather  than 
the  date  when  the  application  therefor  is 
filed,  determines  whether  or  not  it  antici- 
pates another  patent.  In  Horton  Mfg. 
Co.  V,  White  Lily  Mfg.  Co.,  ( C.  C.  A.  7th 
Cir.  1913)  213  Fed.  471,  130  C.  C.  A.  117, 
the  court  held  that  the  date  of  the  issue 
controls  for  all  purposes  of  anticipation. 
But  again  in  the  question  of  date,  m  Mo- 
line  Plow  Co.  f.  Rock  Island  Plow  Co., 
(C.  C.  A.  7th  Cir.  1914)  212  Fed.  727, 
129  C.  C.  A.  337,  the  court  held  that  in 
cases  where  the  invention  may  be  exhib- 
ited in  a  drawing  or  in  a  model,  it  will 
date  from  the  completion  of  such  a  model 
or  drawing  as  is  sufficiently  plain  to  en- 
able those  skilled  in  the  art  to  understand 
the  invention.  The  date  of  a  pat^ted  in- 
vention is  at  least  as  early  as  the  date 
of  the  application,  provided  it  sufficiently 
describes  the  invention  to  enable  those 
skilled  in  the  art  to  understand  it,  such 
application  being  conclusive  evidence  that 
the  invention  is  perfected  and  adapted  to 
use,  and  the  equivalent  of  an  actual  re- 
duction to  practice  imder  the  statute. 
Automatic  Weighing  Mach.  Co.  r.  Pneu- 
matic Scale  Corp.,  (C.  C.  A.  1st  Cir.  1909) 
166  Fed.  288,  92  C.  C.  A.  206,  reveraing 
(C.  C.  Me.  1908)  158  Fed,  415.  In  an 
interference  between  an  applicant  and  a 
prior  patentee,  the  date  of  the  filing  of 
the  latter's  application,  in  the  absence  of 
proof  on  his  part  to  show  an  earlier  date 
of  conception  and  reduction  to  practice, 
must  be  taken  as  his  date  of  conception, 
disclosure,  and  constructive  reduction  to 
practice;  the  patent  standing  as  proof  of 
those  facts.  Dashiell  v,  Tasker,  (1903)  21 
App.  Cas.  (D.  C.)  64.  The  filing  date  of 
a  party  to  an  interference  who  takes  no 
testimony  stands  for  the  date  of  concep- 
tion and  constructive  reduction  to  prac- 
tice. McKnight  t?.  Pohle,  (1907)  30  App. 
Cas.  (D.  C.)  92. 

Successive  applications, — The  abandon- 
ment of  one  application  for  a  patent  on 
the  filing  of  another  for  the  same  device 
does  not  preclude  the  patentee  from  show- 
ing the  actual  date  of  his  invention  to 
meet  a  claim  of  anticipation.  Corrington 
f.  Westinghouse  Air-Brake  Co.,  (S.  D.  N. 
Y.  1909)    173  Fed.  69. 

Date  determined  by  completed  machine. 
Where  an  invention  was  embodied  in  a 
complete  machine  in  actual  though  pri- 
vate use  at  a  certain  date  that  date  may 
be  taken  as  the  date  of  invention.  Wil- 
liames V.  Barnard,  (S.  D.  N.  Y.  1890)  41 
Fed.  358;  Knox  c.  Loweree,  (1874)  1  B. 
&  A.  Pat,  Cas.  689,  14  Fed.  Cas.  No.  7^10. 
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Date  detemiined  by  testimony  of  in- 
fcntor. —  Where  the  date  of  an  invention 
eontended  for  depends  on  the  mere  eaj-so 
of  the  inventor  and  his  son,  without  any 
eoDvincing  or  corroborating  circumstances, 
this  does  not  fulfil  the  high  degree  of 
proof  required  to  escape  anticipation.  Edc 
f.  Kutz,  (E.  D.  Pa.  1904)  132  Fed.  758. 

Date  of  f  oregn  patent  to  same  inventor. 
—The  date  of  the  invention  cannot  be 
claimed  by  a  patentee  to  be  earlier  than 
the  date  of  a  foreign  patent  previously 
issued  to  him  for  the  same  invention. 
Electrical  Accumulator  Co.  v,  Julien  Elec-" 
trie  Co.,  (S.  D.  N.  Y.  1889)  38  Fed.  117. 

As  against  an  infringer,  the  patentee  in 
a  United  States  patent  for  an  invention 
previously  made  by  him  and  patented  in  a 
foreign  country  may,  to  avoid  alleged  use 
in  this  country  before  the  date  of  the 
foreign  patent,  show  the  date  of  the  ap- 
plieation  for  the  foreign  patent,  for  the 
parpoee  of  showing  the  actual  date  of  his 
mvention.  Badis(me  Anilin,  etc.,  Fabrik 
f.  KUpstein,  (S.  D.  N.  Y.  1903)  125  Fed. 
543. 

Date  of  foreign  antidpating  patent. — 
In  order  to  constitute  anticipation  by  a 
foreign  patent  the  date  of  the  foreign 
patent  must  be  previous  to  the  date  of 
the  invention  of  the  domestic  patent. 
Cochrane  r.  Deener,  (1877)  94  U.  S.  780, 
24  U.  S.  (L.  ed.)  139;  American  Sulphite 
Pulp  Co,  tr.  Howland  Falls  Pulp  Co.,  (C. 
C.  A.  Ist  Cir.  1897)  80  Fed.  395,  50  U.  S. 
App.  52,  25  C.  C.  A.  600;  Howe  v.  Morton, 
(1850)  1  Fish.  Pat.  Cas.  586,  12  Fed.  Cas. 
No.  6J69.  The  foreign  patent  shall  ap- 
ply only  as  of  a  date  when  the  invention 
was  published  or  was  accessible  to  the 
public,  and  not  as  of  an  earlier  date,  from 
which  the  inventor  may  have  enjoyed  the 
benefit  of  the  foreign  patent  as  a  patent. 
De  Florez  r.  Raynolds,  (S.  D.  N.  Y.  1880) 
8  Fed.  434.  A  patent  will  not  be  invali- 
dtted  for  anticipation  by  a  foreign  patent 
of  prior  dat«,  if  the  invention  is  shown 
to  have  been  made  by  the  American  pat- 
entee before  such  date;  but,  where  antic- 
ipation is  otherwise  clear,  the  burden 
rests  on  him  to  establish  such  priority 
beyond  a  reasonable  doubt.  Columbus 
Chain  Co.  v.  Standard  Chain  Co.,  (C.  C. 
A.  6th  Cir.  1906)  148  Fed.  622,  78  C.  C. 
A.  394. 

Identity  of  anticipating  device. —  It  is 
not  necessary  to  render  a  patent  void  for 
Want  of  novelty  that  the  anticipating  and 
subsequent  devices  should  be  absolutely 
identical.  A.  B.  Dick  Co.  r.  Wichelman, 
(S.  D.  N.  Y.  1900)  105  Fed.  629;  Sagen- 
dorph  r.  Hughes,  (E.  D.  Pa.  1899)  96 
Fed.  478;  In  re  Bedford,  (1899)  14  App. 
Cas,  (D.  C.)  376;  In  re  Marshutz,  (1898) 
13  App.  Cas.   ( D.  C. )   228. 

A  patent  cannot  be  supported  against 
ft  claim  of  anticipation  by  features  not 
referred   to,    claimed,   or   even    suggested 


therein,  and  not  a  function  of  the  thing 
patented,  except  when  used  in  a  special 
combination.  Greene. r.  United  Shoe  Ma- 
chinery Co.,  (C.  C.  A.  Ist  Cir.  1904)  132 
Fed.  973,  66  C.  C.  A.  43,  reversing  (C. 
C.  Mass.  1902)   115  Fed.  155. 

Substantial  identity  necessary. — To  con- 
stitute anticipation  it  is  necessary  that 
the  prior  and  subsequent  devices  be  sub- 
stantially   identical.      Lowell    i?.    Lewis, 

(1817)  1  Mason  (U.  S.)  182,  15  Fed. 
Cas.  No.  8,568;  Blanchard  t*.  Puttman, 
(1867)  2  Bond  84,  3  Fed.  Gas.  No.  1,514; 
Whipple  i;.  Baldwin  Mfg.  Co.,  (1858)  4 
Fish.  Pat.  Cas.  29,  29  Fed.  Cas.  No. 
17,514;  Clough  tj.  Barker,  (1882)  106  U. 
S.  166,  1  S.  Ct.  188,  27  U.  S.  (L.  ed.) 
134;  American  Graphophone  Co.  r.  Leeds, 
(S.  D.  N.  Y.  1898)  87  Fed.  873;  Mathe- 
son  f.  Campbell,  (S.  D.  N.  Y.  1896)  77 
Fed.  280;  Gordon  v.  Warder,  (S.  D.  Ohio 
1889)  38  Fed.  592;  Consolidated  Bunging 
Apparatus    Co.    v.    Woerle,     (N.    D.    111. 

1887)  29  Fed.  449. 

It  will  be  sufficient  if  the  two  devices 
are  substantially  identical  or  equivalent, 
or  if  they  perform  the  same  function  in 
substantially  the  same  way  and  accom- 
plish substantially  the  same  result;  that 
they  may  differ  in  name  and  form  is  im- 
material. Brush  17.  Condit,  (1889)  132 
U.  S.  39,  10  S.  Ct.  1,  33  U.  S.  (L.  ed.) 
251;  Union  Sugar  Refinery  r.  Matthies- 
son,  (1865)  3  Cliff.  639,  24  Fed.  Cas.  No. 
14,369;  Winans  v.  New  York,  etc.,  R. 
Co.,  (1859)  21  How.  88,  16  U.  S.  (L.  ed.) 
68;  Delano  r.  Scott,  (1834)  Gilp.  489,  7 
Fed.    Cas.    No.    3,753;    Evans    r.    Eaton, 

(1818)  3  Wash.  443,  8  Fed.  Cas.  No. 
4,560;  Wollensak  f?.  Sargent,  (1894)  151  ' 
U.  S.  22-1,  14  S.  Ct.  291,  38  U.  S.  (L.  ed.) 
137;  Lawther  v.  Hamilton,  (1888)  124 
U.  S.  1,  8  S.  Ct.  342,  31  U.  S.  (L.  ed.) 
325;  Siemens  t\  Sellers,  (1887)  123  U.  S. 
276,  8  S.  Ct.  117,  31  U.  8.  (L.  ed.)  153; 
Union  Paper-Bag  .Mach.  Co.  v.  Murphy, 
(1878)  97  U.  S.  120,  24  U.  S.  (L.  ed.) 
935;  Johnston  v,  Woodbury,  (C.  C.  A. 
9th  Cir.  1901)  109  Fed.  567,  48  C.  C.  A. 
550;  Electrical  Accumulator  Co.  v.  Julien 
Electric  Co.,  (S.  D.  N.  Y.  188»)  38  Fed. 
117;  U.  S.  Bung  Mfg.  Co.  v.  Independent 
Bung,  etc.,  Co.,  (S.  D.  N.  Y.  1887)  31 
Fed.  76;  Joel  r.  Gesswein,   (S.  D.  N.  Y. 

1888)  36  Fed  592;  Woodruff  t\  Carr,  (C. 
C.  Minn.  1887)  32  Fed.  224;  Glasgow  v. 
Fritts,  (N.  D.  111.  1884)  22  Fed.  391; 
McCormick  v.  Seymour,  ( 1851 )  2  Blatchf. 
240,  15  Fed.  Cas.  No.  8,726;  Clark  Pat- 
ent Steam,  etc.,  Regulator  Co.  t*.  Cope- 
land,  (1862)  2Fish.  Pat.  Cas.  221,  6  Fed. 
Cas.  No.  2,866. 

It  is  not  necessary,  in  determinine  the 
question  of  anticipation,  that  the  process 
should  be  identical  in  all  particulars.  It 
is  sufficient  if  in  general  aspects  the  two 
processes  are  the  same  and  the  differences 
m  minor  matters  are  only  such  as  would 
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suggest  thefmselves  to  a  person  posBessing 
ordinary  skill  in  the  art.  Model  Bottling 
Machinery  Co.  i;  Anheuser-Busch  Brew- 
ing Ass'n,  (C.  C  A.  8th  Cir.  1911)  190 
Fed.  673,  111  C.  C.  A.  389. 

The  fact  that  a  mechanical  structure 
is  crude  does  not  prevent  it  from  being 
an  anticipation  of  one  subsequently  pat- 
ents, where  the  inventive  uiought  em- 
bodied is  the  same  in  both.  Merrimac 
Mattress  Mfg.  Co.  t?.  Feldman,  (C.  C. 
Mass.  1904)    133  Fed.  64. 

Mere  colorable  Tariation. —  A  difference 
between  anticipating  and  subsequent  de- 
vices amounting  to  a  mere  colorable  varia- 
tion is  not  sufficient  to  escape  anticipa- 
tion. Millner  v.  Voss,  (18S2)  4  Hughes 
(U.  S.)  262;  Miller  i'.  Eagle  Mfg.  Co., 
(1894)  161  U.  S.  186,  14  S.  Ct.  310,  38 
U.  S.  (L.  ed.)   121. 

Possible  accomplishment  of  lesults. — 
Where  devices  are  relied  upon  as  antici- 
patory it  is  not  sufficient  that  they  might 
be  made  to  accomplish  the  functions  or 
results  performed  or  obtained  by  the  de- 
vices of  the -later  patent,  by  modification, 
reorganization,  or  combination  with  each 
other.  Western  Electric  Co.  v.  Home 
'lelephone  Co.,  (S.  D.  Ala.  1898)  86  Fed. 
649. 

A  patent  cannot  be  invalidated  bv  a 
structure  which  can  only  be  altered  mto 
an  anticipation  by  the  use  of  inventive 
skill.  Waterbury  Buckle  Co.  i?.  Aston, 
(C.  C.  A.  2d  Cir.  1910)  183  Fed.  120, 
106  C.  C.  A.  410,  affirming  (E.  D.  N.  Y. 
1909)   172  Fed.  672. 

It  is  not  sufficient  to  constitute  antici- 
pation that  the  devices  relied  upon  misht, 
by  a  process,  of  modification,  reorganiza- 
ticm,  or  combination,  be  made  to  accom- 
plish the  function  performed  by  the  de- 
vice of  the  patent.  Los  Alamitos  Sugar 
Co.  t?.  Carroll,  (C.  0.  A.  9th  Cir.  1909) 
173  Fed.  280,  97  C.  C.  A.  446. 

Similar  parts  in  other  arrangements. — 
Although  a  prior  device  may  show  simi- 
lar parts  in  other  arrangements  for  other 
purposes,  but  does  not  show  them  work- 
ing together  in  any  arrangement  like  that 
of  the  patented  device  for  any  purpose 
whatever,  this  is  not  sufficient  to  show 
anticipation.  Blount  Mfg.  Co.  r.  Bards- 
ley,  (E.  D.  N.  Y.  1895)  66  Fed.  761. 

Devices  operating  on  different  principles. 
— A  device  which  does  not  operate  on  the 
same  principle  as  that  of  a  patent  cannot 
be  an  anticipation.  Lob  Alamitos  Sugar 
Co.  r.  Carroll,  (C.  C.  A.  9th  Cir.  1909) 
178  Fed.  280,  97  C.  C.  A.  446. 

Subsequent  device  not  infringing. — 
Where  a  subsequent  patent  does  not  in- 
fringe a  former  one,  it  is  independent 
thei^f,  and  will  be  regarded  as  a  new 
patent,  and  not  a  mere  improvement  of 
the  former  one.  Stitzer  v.  Withers,  122 
Ky.  181,  91  S.  W.  277. 

Better  results  of  new  device. — Anticipa- 
tion is  not  avoided  because  the  anticipat- 


ing structure,  while  mechanically  the 
same,  is  not  so  efficient  as  that  of  tJie 
patent,  owing  to  the  use  in  the  latter  of 
different  and  better  materials,  which  are 
not,  however,  claimed  as  a  feature  of  the 
invention.  Daniel  v.  Restein,  (E.  D. 
Pa.  1904)   131  Fed.  469. 

Latter  invention  practiced  from  former. 
— ^An  anticipating  device  must  be  such 
that  from  it  one  skilled  in  the  art  or 
science  to  which  it  relates  would  be  en- 
abled to  practice  the  latter  invention. 
CahiU  r.  Brown,  (1878)  3  B.  &  A.  Pat. 
•Cas.  680,  4  Fed.  Cas.  No.  2,291;  Mc- 
Neely.v.  Williames,  (C.  C.  A.  3d  Cir. 
1899)  96  Fed.  978,  37  C.  C.  A.  641; 
Springfield  Furnace  Co.  v.  Miller  Down- 
Draft  Furnace  Co.,  (E.  D.  Mo.  1899)  96 
Fed.  418;  Acme  Flexible  Claps  Co.  V, 
Cary  Mfg.  Co.,  (S.  D.  N.  Y.  1899)  06 
Fed.  344;  Badische  Anilin,  etc.,  Fabrik  V, 
Kalle,  (S.  D.  N.  Y.  1899)  94  Fed.  163; 
Carnegie  Steel  Co.  r.  Cambria  Iron  Co., 
(W.  D.  Pa.  1898)  89  Fed.  721;  U.  S. 
Bung  Mfg.  Co.  t>.  Independent  Bung,  etc., 
Co.,  (S.  D.  N.  Y.  1887)  31  Fed.  76;  Hood 
V.  BoBton  Car-Spring  Co.,  (C.  C.  Mass. 
1884)  21  Fed.  67;  Farley  v.  National 
Steam-Gauge  Co.,  (1869)  MacA.  Pat.  Cas. 
618,  8  Fed.  Cas.  No.  4,648;  In  re  Bed- 
ford,   (189»)    14  App.  Cas.    (D.  C.)    376. 

Without  jfurther  invention. —  In  order 
to  constitute  anticipation  a  device  relied 
upon  must  be  such  that  the  patented  de- 
vice could  be  constructed  from  it  with- 
out the  exercise  of  the  inventive  faculty. 
Crandal  t\  Watters,  (1881)  20  Blatchf. 
(U.  S.)  97;  Crandall  v.  Parker  Carriage 
Goods  Co.,   (1884)   28  Pat.  Off.  Gaz.  369. 

Same  result  by  different  means. — ^A 
prior  device  which  produces  the  same  re- 
sult as  a  subsequent  patented  device  but 
by  a  different  means  will  not  anticipate 
the  latter.  Gottfried  t?,  Bartholomae, 
(1878)  8  Biss.  219,  10  Fed.  Cas.  No. 
6,632. 

If  a  subsequent  device  will  infringe  a 
patent,  the  same  device  if  earlier  than 
the  patent  will  anticipate  it.  Knapp  t?. 
Morss,  (1893)  150  U.  S.  221,  14  S.  Ct. 
81,  37  U.  S.  (L.  ed.)  1059;  Miller  r. 
Eagle  Mfg.  Co.,  (1894)  161  U.  S.  188,  14 
S.  Ct.  310,  38  U.  S.  (L.  ed.)  121;  Gordon 
V.  Warder,  (1893)  160  U.  S.  47,  14  8. 
Ct.  32,  37  U.  S.  (L.  ed.)  992;  Grant  «. 
Walter,  (1893)  148  U.  S.  547,  13  S.  Ct. 
699,  37  U.  S.  (L.  ed.)  662;  Peters  v.  Ac- 
tive Mfg.  Co.,  (1889)  129  U.  S.  630,  9 
S.  Ct.  389,  32  U.  S.  (L.  ed.)  738; 
Thatcher  Heating  Co.  v.  Burtis,  (1887) 
121  U.  S.  286,  7  S.  Ct.  1034,  30  U.  S. 
(L.  ed.)  942;  National  Hollow  Brake- 
Beam  Co.  V.  Interchangeable  Brake-Beam 
Co.,  (1900)  99  Fed.  758;  Electrical  Ac- 
cumulator Co.  t?.  Julien  Electric  CJo.,  (S. 
D.  N.  Y.  1889)  38  Fed.  117;  Sellers  V. 
Cofrode,    (E,   D.  Pa.    1888)    36   Fed.   131. 

Patented  unsuccessful  device.— The  de- 
fense   of    anticipation    is    not    made    out 
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where  the  alleged  anticipntory  process  or 
machine  is  inoperative  or  a  failure,  while 
that  of  the  patent  is  operative  and  suc- 
cessful, even  though  the  same  devices  or 
parts  are  used,  but  comhined  in  a  new 
way.  Kirchberger  v,  American  Acetylene 
Burner  Co.,  (N.  D.  N.  Y.  190a)  124  Fed. 
764. 

A  patent  for  a  device  which  fails  to 
acoompliah  the  desired  end  is  not  an  an- 
ticipation of  one  for  a  device  which  suc- 
ceasfullj  accomplishes  it.  Farmers'  Mfg. 
Co.  V.  Spruks  mg,  Co.,  (C.  C.  A..  4«i 
Cir.  1904 )  127  Fed.  691,  62  C.  0.  A.  447, 
reversing  (E.  D.  N.  C.  1902)  119  Fed. 
594. 

A  patentee  cannot  be  denied  invention 
because  of  a  prior  patent  for  a  device 
which  never  came  into  use,  unless  the  idea 
OB  which  his  patent  is  predicated  is  so 
clearly  get  forth  or  suggested  in  the  al- 
leged anticipating  patent  that  a  mechanic 
with  such  patent  before  him  could  by  the 
exercise  of  mere  mechanical  skill  so  modi- 
fy proportions  or  change  the  mode  of 
operation  as  to  overcome  the  difficulties 
which  excluded  the  prior  device  from  com- 
mercial utility.  Ideal  Stopper  Co.  «. 
Crown  Cork,  etc,  Co.,  (C.  C.  A.  4th  Cir. 
1904)  131  Fed.  244,  65  C.  C.  A.  436, 
affirming  (C.  C.  Md.  1903)    123  Fed.  666. 

A  patent  for  an  improvement  or  manu- 
facture  which  does  not  accomplish  the 
objects  and  purpose  of  its  conception  and 
is  impracticable  does  not  anticipate  a 
later  patent  upon  a  similar  device  ca- 
pable of  successful  operation,  unless  the 
objections  to  the  device  of  the  prior  pat- 
ent relate  merely  to  details  of  construc- 
tion, or  where  it  can  be  converted  into  a 
successful  device  by  a  mechanic  of  ordi- 
nary skill.  Timolat  v.  Philadelphia  Penu- 
matie  Tool  Co.,  (S.  D.  N,  Y.  1004)  131 
Fed.  257. 

Prior  unpatented  device  by  same  in- 
ventor.— The  patented  device  of  the  same 
inventor  cannot  be  regarded  as  part  of 
the  prior  art,  so  as  to  compel  him  to  face 
it  as  an  anticipation,  or  prevent  him  from 
drawing  on  it  in  the  development  of  his 
ideas,  where  it  has  not  been  relinquished 
by  two  years'  prior  use  or  sale.  Eck  r. 
Kutz,   (E.  D.  Pa.  1904)    132  Fed.  758. 

Change  of  materiaL — Where  the  novelty 
of  an  element  of  a  claim  is  not  dependent 
upon  the  material  of  which  it  is  con- 
structed a  like  element  in  a  similar  device 
although  made  of  a  different  material  will 
constitute  an  anticipation.  Brinkerhoff 
r.  Aloe,  (E.  D.  Mo.  1888)  37  Fed.  92. 

The  Miller  patent,  Xo.  524,178,  for  a 
packing  consisting  of  two  wedge-shaped 
sections.  Intended  to  slide  on  each  other, 
with  a  yielding  cushion  back  of  one  of 
said  sections,  by  means  of  which  the 
steam  pressure  transmitted  to  the  sliding 
sections  causes  that  side  of  the  strip  to 
widen,  forming  a  tight  joint,  describes  an 
cffeetive  and  useful  device;  but  the  claims 


are  not  limited  aa  to  the  materialn  to 
be  used,  and,  the  form  of  construction  hav- 
ing been  in  use  in  a  prior  unpatented 
packing,  the  patent  is  void  for  anticipa- 
tion. Daniel  v.  Restein,  (E.  D.  Pa.  1904) 
131  Fed.  469. 

Similar  article  of  manufacture.— Where 
an  article  of  manufacture  is  made  of  the 
same  material  and  by  the  same  process 
and  by  substantially  the  same  tools  and 
is  in  all  material  respects  similar  to  a 
former  article,  a  patent  therefor  is  void. 
Sellers  r.  Cofrode,  (E.  D.  Pa.  1888)  35 
Fed.  131. 

DijSerent  devices  in  same  art.— Patents 
covering  systems  of  ventilation  belong  in 
the  same  art,  although  they'  may  apply 
the  art  to  different  structures.  Jones  t?. 
Cyphers,  (C.  C.  A.  2d  Cir.  1903)  126 
Fed.  753,  62  C.  C.  A.  21,  affirming  (W. 
D.  N.  Y.  1902)   115  Fed.  324. 

A  patent  for  an  improvement  in  chairs 
having  an  adjustable  back,  and  one  for  a 
similar  device  a»  an  improvement  in  arti- 
cles of  furniture  having  a  swinging  mem- 
ber, are  in  the  same  art;  only  mechanical 
skill  being  required  to  adapt  the  device 
to  the  different  articles.  Ck>ok  v.  Hey- 
wood  Bros.,  etc.,  Co.,  (E.  D.  Pa.  1904) 
131  Fed.  755. 

Prior  chemical  compound  having  aamo 
lormula. — That  a  chemieal  compound  is 
aot  a  new  article  of  manufacture  in  a 
patentable  sense  is  not  oonelusively  shown 
by  the  fact  of  a  prior  known  compound 
having  the  same  fomnila.  Kuehmsted  v. 
Farbenfabriken  of  Elberfeld  Co.,  (C.  C. 
A.  7th  Cir.  1910)  179  Fed.  701,  103  C.  C. 
A.  243,  affirming  (N.  D.  III.  1900)  171 
Fed.  887. 

Salaiiing  maebhn. — ^There  is  no  novelty 
in  the  enlarging  and  strengthening  of 
parts  of  a  meuihine  so  that  it  will  perform 
heavier  work.  Woodbury  Patent  Planing- 
Mach.  Co.  17.  Keith,  (1880)  101  U.  S.  479, 
25  U.  S.   (L.  ed.)  939. 

Degree  of  excellence —  There  is  no  nov- 
elty to  authorize  a  patent  in  a  difference 
in  the  degree  of  excellence  and  not  in 
kind  in  articles  of  manufacture.  Blumen- 
thal  V.  Burrill,  (W.  D.  N.  Y.  1890)  43 
Fed.  667;  Gorse  t?.  Parker,  (N.  D.  111. 
1888)  35  Fed.  129;  Alden  Evaporating 
Fruit  Co.  t\  Bowen,  (N.  D.  N.  Y.  1886) 
24  Fed.  787;  Hatch  v.  Moffltt,  (C.  C.  Mass. 
1883)   15  Fed.  2<52. 

First  pare  ehemical  product. — Where  a 
chemical  product  is  produced  for  the  first 
time  in  a  pure  tttam  patentable  novelty 
is  present  notwithstanding  the  fact  that 
it  was  a  known  substance  but  used  in  an 
impure  and  less  valuable  state.  Blumen- 
thai  V.  BurreU,  (N.  D.  N.  Y.  1890)  43 
Fed.  667. 

Reduction  in  cost  of  chemical  product. 
— ^A  chemical  compound  in  a  new  form 
may  be  patentable  where  by  reason  of  ite 
greater  purity  or  efficiency  or  of  ita'  com- 
parative cheapness  it  is  made  a  oommer- 
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cial  instead  of  merely  a  laboratory  pro- 
duct. Union  Carbide  Co.  t\  American 
Carbide  Co.,  (C.  Cj  A.  2d  Cir.  1910)  181 
Fed.  104,  104  C.  C.  A.  622,  reversing  (N. 
D.  N.  Y.  1909)   172  Fed.  120. 

Reduction  in  bulk  of  article.— The  re- 
duction in  bulk  of  an  article  is  not  gen- 
erally patentable,  but  may  be  so  when 
the  properties  of  the  article  are  improved 
by  introducing  new  ingredients,  or  by  pro- 
ducing a  new,  improved,  and  more  useful 
article  by  the  removal  of  one  or  more  of 
the  ingredients  of  the  original.  Milligan, 
etc..  Glue  Co.  v.  Upton,  (1874)  1  B.  A 
A.  Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607. 

Adding  new  ingredients. — Where  a  new 
and  improved  product  is  produced  by  the 
addition  of  new  ingredients  to  an  old 
substance  the  result  is  patentable.  Rogers 
t7.  Ennis,  (1878)  15  Blatchf.  47,  20  Fed. 
Cas.  No.  12,010. 

Novelty  of  process  producing  preyiously 
known  article. — A  patent  for  the  product 
of  a  process  is  void  where  the  same  prod- 
uct  had  previously  been  produced  by 
other  processes.  Soci^t4  Fabriques  de 
Produits  Chimiques  de  Thann  et  de  Mul- 
house  t%  Lueders,  (S.  D.  N.  Y.  1904)  136 
Fed.  102, 

The  production  of  aldehyde  by  selective 
oxidation  of  the  hydrogen  of  a  hydro- 
carbon is  old  in  the  art,  and  there  can 
therefore  be  no  invention  in  the  idea  that 
formic  aldehyde  can  be  thus  produced,  the 
chemical  reaction  being  well  known  to 
chemists;  and  it  is  not  a  new  discovery 
that  the  temperature  must  not  be  above 
the  dissociating  point  of  the  aldehyde 
desired.  In  re  Slackmore,  (1909)  33  App. 
Cas.  (D.  C.)  434. 

Novelty  of  process  producing  new  arti- 
cle.— ^The  fact  that  a  process  by  which  a 
new  product  is  created  is  new  or  that  it 
is  old  is  immaterial.  Blumenthal  v.  Bur- 
reU,  (N.  D.  N.  Y.  1890)  43  Fed.  667; 
Kiesele  v.  Haas,  (S.  D.  N.  Y.  1887)  32 
Fed.  794. 

Novelty  of  manufactured  article. — A 
manufactured  article  is  not  patentable 
because  produced  by  a  new  process  or 
new  machinery,  but  only  when  it  is  new 
in  itself.  Rex  v.  Else,  (1786)  1  Webst. 
Pat.  Cas.  76;  United  Nickel  Co.  t;.  Pen- 
dleton, (1883)  21  Blatchf.  (U.  S.)  226; 
McCloskey  v.  Du  Bois,  (S.  D.  N.  Y.  1881) 
9  Fed.  38;  Wooster  v.  Calhoun,  (1873)  U 
Blatchf.  216,  30  Fed.  Cas.  No.  18,035; 
Young  V.  Lippman,  (1872)  9  Blatchf.  277, 
30  Fed.  Cas.  No.  18,160;  Goodyear  t?. 
Providence  Rubber  Co.,  (1864)  2  ClifT. 
361,  10  Fed.  Cas.  No.  6,583:  Draper  «. 
Hudson,  (1873)  Hohnes  208,  6  Fish.  Pat. 
Cas.  327,  7  Fed.  Cas.  No.  4,069;  Wood- 
ward r.  Morrison,  (1872)  5  Fish.  Pat. 
Cas.  367,  30  Fed.  Cas.  No.  18,008;  Wood- 
Paper  Patent,  (1874)  23  Wall.  566,  23 
U.  S.  (L.  ed.)  31;  Goodyear  v.  Central 
R.  Co.,  (1863)  2  WaU.  Jr.  C.  C.  356,  10 
Fed.    Cas.    No.    5,563;    Badische    Anilin, 


etc.,  Fabrick  r.  Hamilton  Mfg.  Co.,  (1878) 
3  B.  &  A.  Pat.  Cas.  236,  2  Fed.  Cas.  No. 
721. 

The  Kahn  patent.  No.  669,011,  claim  3, 
covering  as  an  article  of  manufacture  a 
Rat  knit  cap  formed  from  a  single  length 
of  tubular  fabric  by  distending  and  set- 
ting it  on  a  block  or  form,  is  void  for  lack 
of  novelty;  the  product,  as  distinguished 
from  the  process  of  making,  differing  not 
at  all  from  other  caps  in  extensive  prior 
use.  Kahn  v,  Starrells,  (£.  D.  Pa.  1904) 
131  -Fed.   464. 

Whatever  novelty,  in  a  patentable  sense, 
there  may  be  in  flakes  or  cooked  wheat, 
must  be  found  in  some  superior  effica- 
ciousness or  some  new  properties  which 
they  possess,  and  not  in  any  mere  change 
of  form  produced  by  mechanical  division 
of  the  cooked  grain  either  before  or  after 
the  last  step  in  cooking.  Nor  does  the 
fact  that  such  flakes  contain  some  dextrin 
make  them  a  new  product  in  a  patentable 
sense,  that  being  true  to  a  greater  or  less 
extent  of  other  forms  of  cooked  wheat. 
Sanitas  Nut  Food  Co.  v.  Voigt,  (C.  O. 
A.  6th  Cir.  1906)  139  Fed.  561,  71  C.  C. 
A.  636. 

Novelty  necessary  in  axtida  of  manu- 
facture.— There  must  be  the  same  novelty 
in  articles  of  manufacture  as  in  a  ma- 
chine to  sustain  a  patent.  Antisdel  <?. 
Chicago  Hotel  Cabinet  Co.,  (CCA.  7th 
Cir.  1898)  89  Fed.  308,  60  U.  S.  App.  572, 
32  C  C  A.  216;  Chase  r.  Fillebrown, 
(C  C  Mass.  1893)  68  Fed.  374;  Hoyle  r. 
Kerr,  (C  C  A.  3d  Cir.  1893)  68  Fed. 
396,  17  U.  S.  App.  200,  7  C  C  A.  269; 
Kerr  v,  Hoyle,  (£.  D.  Pa.  1893)  56  Fed. 
658;  H.  Tibbe,  etc.,  Mfg.  Ck).  V.  Lampar- 
ter,  (E.  D.  Mo.  1892)  61  Fed.  763;  Brig- 
ham  f.  Coffin,  (1893)  149  U.  S.  657,  13  S. 
(^.  939,  37  U.  S.  (L.  ed.)  845;  H.  Tibbe, 
etc.,  Mfg.  Co.  V.  Heineken,  (S.  D.  N.  Y. 
1889)    37  Fed.  686. 

Old  artide  subjected  to  new  process. — 
If  a  new  and  improved  article  is  obtained 
by  subjecting  an  old  article,  which  was 
used  for  the  same  purpose,  to  a  new  proc- 
ess, and  thereby  imparting  new  and  valu- 
able properties  to  it,  there  is  sufficient 
novelty  to  sustain  a  patent.  Griffi|^h  «. 
Murray,  (C  C.  N.  J.  1891)  46  Fed.  660; 
In  re  Marsdeh,  (1890)  14  App.  Cas. 
(D.  C)  223. 

Improved  preparation. —  A  substance  al- 
leged to  be  new  cannot  be  patented  where 
it  is  merely  an  improved  preparation  of 
an  old  substance  and  has  the  same  char- 
acteristics and  qualities  as  other  similar 
preparations.  Maryland  Hominy,  etc.,  Co. 
V.  Dorr,  (C  C  Md.  1891)  46  Fed. 
773. 

Improvement  in  well-known  art. —  In  a 
long-developed  art,  in  which  there  is  a 
meagre  sphere  for  invention,  a  marked 
improvement  in  product  evidences  corre- 
sponding originality  in  making  such 
product.    Greenwald  v.  Enochs,  (C.  C.  A. 
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3d  Cir.  1910)  183  Fed.  583,  106  C.  C.  A. 
351,  reversing  (E.  D.  Pa.  1010)  180  Fed. 
478. 

Prior  simiUr  article. — There  is  no  pat- 
entable noyelty  in  an  alleged  new  article 
of  manufacture  where  a  similar  article 
although  used  for  a  different  purpose  was 
preFiously  well  known.  Browning  v.  Colo- 
rado Telephone  Co.,  (G.  C.  A.  8th  Cir. 
1894)  61  Fed.  845,  27  U.  S.  App.  81,  10 
CCA.  112. 

Process. — ^A  process  must  contain  a  new 
idea  distinct  from  any  preceding  concep- 
tion in  order  to  be  patentable.  For  au- 
thorities on  this  principle  see  title 
Patents,  20  R.  C.  L.  1122,  1123. 

A  process  patent  is  not  anticipated  by 
mechanism  which  might  with  sllgnt  alter- 
ations have  been  adopted  to  carry  out  that 
process,  unless,  at  least,  such  use  of  it 
would  have  occurred  to  one  whose  duty  it 
was  to  make  practical  use  of  the 
mechanism  described.  Carnegie  Steel  Co. 
c.  Cambria  Iron  Co.,  (1902)  185  U.  S. 
403,  22  8.  Ct.  698,  46  U.  S.  (L.  ed.)  968, 
retpernng  (C.  C.  A.  3d  Cir.  1899)  96  Fed. 
850,  37  C.  C.  A.  593,  which  reversed  ( W. 
D.  Pa.  1898)   89  Fed.  721. 

Better  results  of  old  devices. — A  new 
method  in  the  application  of  old  instru- 
mentalities which  produces  better  results 
may  constitute  a  patentable  process.  Law- 
tber  r.  Hamilton,  (1888)  124  U.  S.  1,  8 
S.  Ct.  342,  31  U.  S.  ( L.  ed. )  325. 

The  new  application  of  a  power  of 
nature  in  a  process  is  patentable  if  it  re- 
sults in  the  production  of  something  new 
and  useful..  Fames  v,  Andrews,  (1887) 
122  U.  S.  40,  7  S.  Ct.  1073,  30  U.  S. 
(L.ed.)   1064. 

Omitting  element  of  process. —  Laying 
aside  one  of  the  old  elements  of  a  process 
may  involve  sufficient  novelty  to  sustain 
a  patent.  Lawther  r.  Hamilton,  (1888) 
124  U.  S.  1,  8  S.  Ct.  342,  31  U.  S.  (L..ed.) 
325. 

Two  processes  cannot  be  identical  in 
method  where  the  successive  steps  in  one 
are  different  from  those  involved  in  the 
other,  nor  can  they  be  identical  when  sev- 
eral of  the  steps  which  are  necessary  to 
one  are  conokpletely  left  out  of  the  other. 
U.  8.  Glass  Co.  v.  Atlas  Glass  Co.,  (C.  C. 
A.  3d  Cir.  1898)  90  Fed.  724,  62  U.  S.' 
App.  456,  33  C.  C.  A.  254. 

Omitting  necessary  step  in  process, — 
Where  a  process  contains  a  step  well 
known  to  be  unnecessary  the  omission  of 
that  step  does  not  involve  novelty  suffi- 
cient to  support  a  patent.  Needham  r. 
Washburn,  (1874)  4  Cliff.  254,  17  Fed. 
Cas.  No.  10,082. 

The  addition  of  a  new  element  or  step 
never  before  used  in  the  process,  produc- 
ing a  result  which  is  new  and  useful,  is 
patentable  although  such  element  had 
beat  previously  known  and  used,  but  for 
entirely  different  purposes  and  results. 
Carr  r.  Lovell  Mfg.  Co.,  (W.  D.  Pa.  18S7) 
31  Fed.  344. 


The  combination  of  several  old  proc- 
esses which  had  never  been  practically 
grouped  in  the  same  order  theretofore 
contains  sufficient  patentable  novelty. 
Wallace  v,  Noyes,  (1882)  21  Blatchf. 
(U.  S.)  83;  Roberts  f.  Dickey,  (1872)  4 
Brews.  (Pa.)  260;  M'CuUy  t?.  Cunning- 
ham, (1872)  3  Pittsb.  (Pa.)  366;  Smith 
V.  Frazer,   (1872)    3  Pittsb.   (Pa.)   397. 

Known  apparatus  for  process. —  It  will 
not  invalidate  a  patent  for  a  process  that 
the  apparatus  for  developing  the  process 
was  known  before.  American  Bell  Tele- 
phone Co.  V.  Wallace  Electric  Telephone 
Co.,  (S.  D.  N.  Y.  1889)  37  Fed.  672. 

Accidental  discovery  in  working  pat- 
ented process. —  An  expert  cannot  take  a 
process  patent,  which  has  never  been  ap* 
plied  industrially,  and  work  the  process 
in  his  laboratory,  and  discover  therefrom 
something  which  is  not  disclosed  on  the 
face  of  the  patent,  and  then  transfer  that 
experience  back  to  the  time  of  the  patent, 
and  make  it  a  part  of  the  prior  art,  for 
the  purpose  of  defeating  a  subsequent 
patent  for  a  meritorious  invention.  Naylor 
r.  Alsop  Process  Co.,  (C.  C.  A.  8th  Cir. 
1909)    168  Fed.  911,  94  C.  C.  A.  315. 

Ezperiments  in  analogous  arts.— The 
experiments  made  by  Sir  Humphry  Davy 
in   1807,  in  which  he  decomposed  snuiU 

Sieces  of  potash  or  soda  rendered  con- 
uctive  by  moisture,  by  using  an  electric 
current  to  effect  both  fusion  and  decom- 
position, while  interesting  as  experiments, 
cannot  be  held  an  anticipation  of  the 
Bradley  process  for  the  reduction  of  alu- 
minium ores,  in  view  of  the  facta  that  the 
materials  operated  upon  were  wholly  dif- 
ferent, and  that  for  seventy-five  years, 
with  such  experiments  before  them,  chem- 
ists and  electricians  were  unable  to  make 
the  possibilities  suggested  thereby  prac- 
tically available  for  the  separation  of 
aluminium  from  its  ores.  Moreover,  at- 
tempts of  Davy  himself  to  separate  alum- 
ina by  means  similar  to  those  employed 
with  soda  and  potash  were  unsuccessful. 
Electric  Smelting,  etc.,  Co.  v.  Pittsburg 
Reduction  Co.,  ( C.  C.  A.  2d  Cir.  1903 )  125 
Fed.  926,  60  C.  C.  A.  636,  modifying 
(W.  D.  N.  Y.  1901)  111  Fed.  742. 

Product  of  process.— Tlie  product  of  a 
new  process  is  not  necessarily  patentable 
because  the  process  is  new.  Wooster  v. 
Calhoun,  (1873)  11  Blatchf.  216,  30  Fed. 
Caa.  No.  18,035;  Hake  v.  Brown,  (S.  D. 
N.  Y.  1889)  37  Fed.  783. 

Subsequent  patent  for  process  of  pat- 
ented product. —  Where  a  product  made 
by  a  certain  process  is  patented  a  later 
patent  cannot  be  granted  for  the  process 
resulting  in  the  product.  Miller  v.  Eagle 
Mfg.  Co.,  (1894)  161  U.  S.  186,  14  S.  Ct. 
310,  38  U.  S.  (L.  ed.)  121;  Mosler  Safe, 
etc.,  Co.  V.  Moeler,  (1888)  127  U.  S.  364, 
8  S.  a.  1148,  32  U.  S.   (L.  ed.)   182. 

Known  article  from  old  material.— Tlie 
making  of  a  known  article  of  a  known 
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material  used  for  other  purposes  is  not 
patentable.  Hotchkiss  v.  Greenwood^ 
(1848)  4  McLean  466,  12  Fed.  Cas.  No. 
6,718;  J.  L.  Mott  Iron  Works  v.  Cassidy, 
(S.  D.  K.  Y.  1887)   31  Fed.  47. 

Novelty  in  combinations. —  Novelty  in 
combinations  is  the  novel  embodiment  and 
adaptation  of  old  mechanical  appliances. 
Crandal  v.  Walters,  (S.  D.  N.  Y.  1881)  9 
Fed.  659;  Aron  r.  Manhattan  R.  Co., 
(1889)  132  U.  S.  84,  10  S.  Ct.  24,  33 
U.  S.  (L.  ed.)  272;  Proctor  r.  Bennis, 
(1887)  36  Ch.  D.  (Eng.)  740;  May  v. 
Fond  du  Lac  County,  (E.  D.  Wis.  1886) 
27  Fed.  691. 

A  combination  to  be  patentable  must 
disclose  something  new  either  in  the  com- 
bination itself  or  in  the  result  achieved, 
and  if  either  is  new  it  is  immaterial  that 
the  combination  is  made  up  in  whole  or 
in  part  of  old  elements.  A  combination 
is  an  entirety,  and  want  of  novelty  must 
be  addressed  to  the  whole  and  not  to 
separate  elements.  Knight  r.  Riegor,  (C. 
C.  A.  4th  Cir.  1914)  212  Fed.  935,  129 
C.  C.  A.  455.  For  a  long  list  of  cases 
on  this  principle  see  title  Patents,  20  R. 
C.  L.  1126,  1126. 

The  theory  of  a  combination  is  that  all 
the  parts  are  old  and  the  invention  con- 
sists in  the  new  combination.  Union  Sugar 
Refinery  t*.  Matthiessen,  (1866)  2  Fish. 
Pat.  Cas.  600,  24  Fed.  Cas.  No.  14,399. 

The  teat  of  novelty  as  applied  to  a 
combination  seems  to  be  whether  the  ap- 
plication of  the  powers  of  nature  by  such 
means  and  appliances  as  the  patent  claims 
to  have  invented  is  new.  Bell  r.  Daniels, 
(1858)  1  Fish.  Pat,  Cas.  372,  1  Bond  212, 
3  Fed.  Cas.  No.  1,247. 

A  combination  of  bid  elements,  which 
performs  no  new  function  and  accom- 
plishes no  new  results,  does  not  involve 
patentable  novelty.  11.  J.  Heinz  Co.  r. 
Cohn,  (C.  C.  A.  9th  Cir.  1913)  207  Fed. 
547,  126  C.  C.  A.  197. 

New  element  in  old  combination. —  Pat  - 
entable  novelty  is  sometimes  found  in  dis- 
covering what  is  the  difficulty  with  an 
exiating  structure  and  what  change  in  its 
elements  will  .correct  the  difficulty,  even 
though  the  means  for  introducing  that 
element  into  the  combination  are  old  and 
their  adaptation  to  the  new  purpose  in- 
volves no  patentable  novelty.  Miehle 
Printing  Press,  etc.,  Co.  t*.  Whitlock  Print- 
ing Press,  etc.,  Co.,  (C.  C.  A.  2d  Cir. 
1915)   223  Fed.  647,  139  C.  C.  A.  201. 

lloyelty  by  new  agency.— Novelty  may 
be  given  to  an  entire  combination  .by 
one  new  agency.  Le  Roy  r.  Tatham, 
(1869)  22  How.  132,  16  U.  S.  (L. 
ed.)  366;  Thomson-Houston  Electric 
Co.  t?.  Bullock  Electric  Co.,  (S.  D.  N. 
Y.  1900)  101  Fed.  687;  Aram  i?.  Mo- 
line  Wagon  Co.,  (N.  D.  111.  1883)  16 
Fed.  236;  BJieem  v.  Holliday,  (1851)  16 
Pa.  St.  347. 


Same  use  unnecessary. —  But  to  deprive 
a  combination  of  novelty  it  is  not  neces- 
sary that  all  of  its  elements  shall  have 
been  used  together  before  and  in  the  same 
relation.  Kellv  c.  Clow,  (C.  C.  A.  7th 
Cir.  1898)  89  Fed.  297,  60  U.  S.  App.  338, 
32  C.  C.  A.  206. 

Novelty  of  part  of  combination. — ^A  pat- 
ent for  combination  cannot  be  supported 
by  evidence  of  novelty  of  one  of  its  parts. 
Batten  t?.  Clayton,  (1848)  2  Fed.  Cas.  No. 
1,105. 

Different  combination  in  the  same  re- 
sult.— A  combination  will  not  be  antici- 
pated by  another  combination  different 
yet  producing  the  same  result.  HubbeU  V. 
U.  S.,  (1900)  179  U.  S.  77,  21  S.  Ct.  24, 
46  U.  S.  (L.  ed.)  95;  Whittemore  v. 
Cutter,  (1813)  1  Gall.  478,  29  Fed.  Cas. 
No.  17,601;  Deere  v.  Rock  Island  Plow 
Co.,  (C.  C.  A.  7th  Cir.  1898)  84  Fed.  171, 
b6  U.  S.  App.  634,  28  C.  C.  A.  308. 

Simple  ana  cheap  oombinatton. — ^Where 
a  combination  is  simple  and  economical 
in  construction  as  compared  with  a  prior 
complex  and  expensive  combination  pat- 
entable novelty  is  involved.  King  v. 
Hammond,  (1871)  4  Fish.  Pat.  Cas.  488, 
14  Fed.  Cas.  No.  7,797. 

Result  convenient  and  salable. — A  com- 
bination which  produces  something  more 
convenient  and  salable  than  any  preced- 
ing thing  does  not  by  that  fact  alone  con- 
tain novelty  sufficient  to  sustain  a  patent 
upon  the  combination.  Office  Specialty 
Mfg.  Co.  V.  Fenton  Metallic  Mfg.  Co., 
(1899)  174  U.  S.  492,  19  S.  Ct.  641,  43 
U.  8.    (L.  ed.)    1058. 

Equivalent  defined. — An  equivalent  is  a 
thing  which  performs  the  same  function, 
and  performs  that  function  in  substan- 
tially the  same  manner,  as  the  thing  of 
which  it  is  alleged  to  be  an  equivalent. 
William  Shakespeare,  Jr.,  Co.  v.  Enter- 
prise Mfg.  Co.,  (N.  D.  Ohio  1913)  211 
Fed.  477. 

Equivalents  —  chamotte  and  crushed 
fire  brick. —  The  term  "  chamotte,"  as  used 
in  the  arts  and  in  the  Panzl  patent,  No. 
644,367,  as  an  ingredient  used  in  making 
an  acid-remsting  composition  for  lining 
pulp  digesters,  denotes  a  species  of  spe- 
.cially  pure  calcined  clay,  which  must  be 
silicate  of  alumina,  and  is  not  the  equiva- 
lent of  crushed  fire  brick,  used  in  prior 
preparations,  which  may  or  may  not  nave 
the  chemical  composition  and  properties 
of  chamotte.  Panzl  r.  Battle  Island 
Paper,  etc.,  Co.,  (C.  C.  A.  2d  Cir.  1906) 
138  Fed.  48,  70  C.  C.  A.  478,  ret^eraifi^ 
(N.  D.  N.  Y.  1904)   132  Fed.  607. 

Substitution  of  equivalents. —  The  sub- 
stitution of  mechanical  equivalents  in  a 
combination  will  not  constitute  patentable 
novelty.  Savles  r.  Chicago,  etc.,  R.  Co,, 
(1865)  1  Biss.  468.  21  Fed.  Cas.  No. 
12,414;  Blake  r.  Rawson,  (1878)  Holmes 
200,  3  Fed.  Cas.  No.  1,499;  Hartshorn  r. 
Saginaw   Barrel   Co.,    (1887)    119   U.   S. 
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664,  7  8.  Ct.  421,  30  17.  S.  (L.  ed.)  539; 
Imhaeuser  v,  Buerk,  (1880)  101  U.  S. 
647,  25  U.  S.  (L.  ed.)  945;  Saunders  17. 
AUen,  (8.  D.  N.  Y.  1892)  53  Fed.  109; 
Rodebaugh  v.  Jackson,  (£.  D.  Mich.  1889) 
37  Fed.  882;  In  re  Lowry,  ( 1899)  14  App. 
Cas.  (D.  C.)  473;  Lord  Baltimore  Prez 
r.  Labombarde,  (C.  C.  A.  4th  Cir.  1912) 
197  Fed.  739,  118  C.  C.  A.  481. 

Where  an  element  is  added,  substituted, 
or  omitted,  if,  in  view  of  the  prior  state 
of  the  art,  such  act  did  not  require  in- 
Tention  as  distinguished  from  mechanical 
skill,  it  will  not  confer  novelty  upon  the 
combination.  National  Hat  Pouncing 
Mach.  Co.  V.  Hedden,  (1893)  148  U.  S. 
482,  13  S.  Ct.  680,  37  U.  S.  (L.  ed.)  529; 
Busell  Trimmer  Co.  r.  Stevens,  (1890) 
137  U.  S.  423,  11  S.  Ct.  150,  34  U.  S.  (L. 
ed.)  719;  Hailes  r.  Albany  Stove  Co., 
(1887)  123  U.  S.  582,  8  S.  Ct.  262,  31 
U.  8.  (L.  ed.)  284;  Featherstone  r. 
Cleorge  R.  Bidwell  Cycle  Co.,  ( S.  D.  N.  Y. 
1892)  53  Fed.  113;  Fougeres  v,  Mur- 
barger,  (C.  C.  Ind.  1890)  44  Fed.  292; 
Campbell  Printing  Press  Mfg.  Co.  v. 
Eames  Vacuum  Brake  Co.,  (S.  D.  N.  Y. 
1890)  44  Fed.  64;  Sugar  Apparatus  Mfg. 
Co.  t?.  Yaryan  Mfg.  Co.  (E.  D.  Pa.  1890) 
43  Fed.  140;  Magin  v.  Carle,  (N.  D.  N. 
Y.  1889)  40  Fed.  155;  McClain  v.  Ort- 
roayer,  (N.  D.  lU.  1888)  33  Fed.  284. 

ComUiuition  of  two  anticipated  by  one 
of  three  elements. — ^A  combination  of  two 
elements  will  be  anticipated  by  a  prior 
combination  of  three  elements  in  which 
the  two  elements  occurred  and  operated 
in  the  same  way.  National  Hat  Pounc- 
ing Mach.  Co.  V,  Hedden.  (1893)  148  U.  S. 
482,  13  S.  Ct.  680,  37  if.  S.  (L.  ed.)  529. 

Same  result  by  two  devices. —  The  fact 
that  the  same  result  is  produced  by  two 
devices  does  not  determme  that  the  de- 
vices are  the  same.  Rumford  Chemical 
Works  17.  Lauer,  (1872)  10  Blatchf.  122, 
20  Fed.  Cas.  No.  12,135;  Piatt  v.  U.  8. 
Patent  Button,  etc.,  Mfg.  Co.,  (1872)  9 
Blatchf.  342,  19  Fed.  Cas.  No.  11,222; 
Buerk  r.  Valentine,  (1872)  9  Blatchf.  479, 
4  Fed.  Cas.  No.  2,109;  Whittemore  v. 
Cutter,  (1813)  1  GaU.  478,  29  Fed.  Cas. 
No.  17,601;  Colt  V,  Massachusetts  Arms 
Ca,  (1851)  1  Fish.  Pat.  Cas.  108,  6  Fed. 
Cas.  No.  3,030;  Singer  v,  Braunsdorf, 
(1870)  7  Blatchf.  521,  22  Fed.  Cas.  No. 
12^97;  Wilcox  v.  Komp,  (1870)  7 
BUtchf.  126,  29  Fed.  Cas.  No.  17,641; 
Eamea  v.  Cook,  ( 1860)  2  Fish.  Pat.  Cas. 
146,  8  Fed.  Cas.  No.  4,239. 

But  where  the  same  result  is  produced 
by  two  devices  operating  in  the  same  man- 
ner, the  devices  are  the  same.  Odiome 
r.  Winkley,  (1814)  2  Gall.  61,  18  Fed. 
Cas.  No.  10,432;  Whittemore  t?.  Cutter, 
(1813)  1  Oall.  429,  29  Fed.  Cas.  No. 
17,600. 

Test  of  novelty.— Whether  a  given  in- 
vention is  »  novel  device,  or  of  such 
novelty  aa  to  mark  a  distinct  step  in  the 
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progress  of  the  art,  always  and  princi- 
pally depends  on  how  much  men  knew 
before  they  learned  what  the  patentee 
taught.  Treibacher  Chemische  Werk  Qe- 
sellschaft  Mit  Beschrankter  Haftung  i;. 
Roessler,  etc..  Chemical  Co.,  (S.  D.  if,  Y. 
1914)  214  Fed.  410. 

Comparative  value  is  not  a  test  of 
novelty.  Blandy  i;.  Griffith,  (1869)  3 
Fish.  Pat.  Cas.  609,  3  Fed.  Cas.  No.  1,529. 
State  of  art— The  question  of  novelty 
and  anticipation  is  to  be  determined  by 
the  state  of  the  art  at  the  time  of  the 
alleged  invention.  Wilcox  i7.  Bookwalter, 
(S.  D.  Ohio  1887)  31  Fed.  224. 

When  it  is  sought  to  ascertain  the 
state  of  the  art  by  means  of  prior  pat^ 
ents,  nothing  can  be  used  except  what  is 
disclosed  on  the  face  of  those  patents. 
Thev  cannot  be  reconstructed  in  the  light 
of  the  invention  in  suit,  and  then  used  as 
a  part  of  the  prior  art.  Navlor  r.  Alsop 
Process  Co.,  (C.  C.  A.  8th  CIr.  1909)  168 
Fed.  911,  94  C.  C.  A.  315.  See  Smyth 
Mfg.  Co.  V.  Sheridan,  (C.  C.  A.  2d  Cir. 
1906)  149  Fed.  208,  79  C.  C.  A.  166. 

Single  machine  as  evidence  of  prior  art. 
—  The  prior  state  of  the  art  may  not  be 
shown  by  the  existence  long  prior  to  the 
date  of  the  patent  of  a  single  machine 
where  it  is  not  shown  that  that  machine 
had  gone  into  use.  Tatum  v,  Gregory, 
(N.  D.  Cal.  1890)   41  Fed.  142. 

Superior  utility  of  device  will  be  con- 
sidered when  novelty  is  questioned.  Jud- 
son  V,  Cope,  (1860)  1  Bond  327,  14  Fed. 
Cas.  No.  7,565;  Allen  t*.  Grimes,  (C.  C. 
Ind.  1898)   89  Fed.  869. 

Comparison  of  devices. —  The  question 
of  novelty  is  to  be  determined  by  com- 
parison of  the  prior  devices  with  the  de- 
vice patented.  Judson  t7.  Cope,  (1860)  1 
Fish.  Pat.  Cas.  615,  14  Fed.  Cas.  No. 
7,565. 

Long-recognised  need.— Where  the  need 
supplied  by  a  patent  has  lon^  been  recog-. 
nized  and  a  device  for  supplymg  it  vainly 
sought,  a  strong  presumption  of  novelty 
is  raised.  Gandy  t;.  Main  Belting  Co., 
(1892)  143  U.  S.  587,  12  S.  Ct.  598,  36 
U.  S.  (L.  ed.)  272;  Tannage  Patent  Co. 
V.  Donallan,  (C.  C.  Mass.  1899)  93  Fed. 
811;  Carnegie  Steel  Co.  t*.  Cambria  Iron 
Co.,  (W.  D.  Pa.  1898)  89  Fed.  721;  Clark 
Patent  Steam,  etc.,  Regulator  Co.  r.  Cope- 
land,  (1862)  2  Fish.  Pat.  Cas.  221,  6 
Fed.  Cas.  No.  2,866. 

Successful  adoption  and  use. —  The  suc- 
cess and  adoption  of  a  device  going  into 
extensive  use  and  displacing  former 
methods  and  devices  by  an  immediate 
recognition  of  its  merits  is  some  evidence 
of  novelty.  Seabury  v.  Am  Ende,  (1894) 
162  U.  S.  561,  14  S.  Ct.  683,  38  U.  8. 
(L.  ed.)  553;  Adams  v.  Bellaire  Stamping 
Co.,  (1891)  141  U.  S.  539,  12  S.  Ct.  66, 
35  U.  S.  (L.  ed.)  849;  Krementz  v.  S. 
Cottle  Co.,  (1893)  148  U.  S.  556,  13  8.  Ct. 
719,   37   U.   S.    (L.   ed.)    558;    Grant   p. 
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Walter,    (1893)    148  U.  S.  547,  13  S.  Ct. 
699,  37  U.  S.  ( L.  ed. )  552 ;  Gandy  v.  Main 
Belting  Co.,   (1892)    143  U.  S.  587,  12  S. 
Ct.   598,   36   U.   S.    (L.  ed.)    272;   Topliflf 
f.  Topliff,   (1892)   145  U.  S.  156,  12  S.  Ct. 
825,  36  U.  S.    (L.  ed.)    658;   McClain  t;. 
Ortmayor,  (1891)   141  U.  S.  419,  12  S.  Ct. 
76,  35  U.  S.    (L.  ed.)    800;   Magowan  t?. 
New  York  Belting,  etc.,  Co.,    (1891)    141 
U.  S.  332,  12  S.  Ct.  71,  36  U.  S.   (L.  ed.) 
781;  Eamee  r.  Andrews,  (1887)   122  U.  S. 
40,  7  S.  Ct.  1073,  30  U.  S.   (L.  ed.)   1064; 
Railroad  Supply  Co.  v.  Hart  Steel  Co.,  ( C. 
C.  A.  7th  Cir.   1915)    222  Fed.  261,   138 
C.  C.  A.  23 ;  Lyons  r.  Drucker,   ( C.  C.  A. 
2d  Cir.  1901)    106  Fed.  416,  46  C.  C.  A. 
368;    Simonds  Rolling  Mach.  Co.  r.  Ha- 
thorn  Mfg.  Co.,  (C.  C.  A.  Ist  Cir.  1899)  93 
Fed.  958,  36  C.  C.  A.  24;  U.  S.  Glass  Co. 
f.  Atlaa  Glass  Co.,   (W.  D.  Pa.  1898)    88 
Fed.  493;  Robbing  v.  Dueber  Watch-Case 
Mfg.  Co.,  (N.  D.  Ohio  1895)   71  Fed.  186; 
Fox  V.  Perkins,   (C.  C.  A.  6th  Cir.  1892) 
52  Fed.  205,  6  U.  S.  App.  200,  3  C.  C.  A. 
32;  Peoria  Target  Co.  v.  Cleveland  Target 
Co.,    (N.    D.    Ohio    1890)    47    Fed.    725; 
Shipman   Engine   Co.    v.   Rochester   Tool- 
Works,   (N.  D.  N.  Y.  1888)   34  Fed.  747; 
Palmer  t\  Johnston,   (N.  D.  X.  V.  1888) 
34  Fed.  336;  Osborne  r.  Glazier,    (E.  D. 
Pa.  1887)  31  Fed.  402;  Celluloid  Mfg.  Co. 
V.  American  Zylonite  Co.,    (S.  D.   N.  Y. 
1886)    26    Fed.    692;    Stanley    Works   v, 
Sargent,    (1871)    8  Blatchf.  344,  22  Fed. 
Cas.     No.     13,28^;     Smith     t\     Woodruff, 
(1573)  6  Fish.  Pat.  Cas.  476,  22  Fed.  Cas. 
No.  13,128a;  Birdsall  i;.  McDonald,  (1874) 
1  B.  &  A.  Pat.  Cas.  165,  3  Fed.  Cas.  No. 
1,434;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam   Co.,    (C.   C. 
A.  8th  Cir.  1901)    106  Fed.  693.  45  C.  C. 
A.  544. 

Success  and  adoption  in  doubtful  cases. 
— The  success  and  adoption  of  a  device  is 
sufficient  to  establish  novelty  in  favor  of 
the  validity  of  a  patent  in  doubtful  cases. 
Potts  r.  Creager,  (1895)  155  U.  S.  597,  15 
S.  Ct.  194,  39  U.  S.  (L.  ed.)  275;  Ma- 
gowan r.  New  York  Belting,  etc.,  Co., 
(1891)  141  U.  S.  332,  12  S.  Ct.  71,  35 
U.  S.  (L.  ed.)  781;  Smith  t?.  Goodyear 
Dental  Vulcanite  Co.,  (1877)  93  U.  S.  486, 
23  U.  S.  ( L.  ed. )  952 ;  McEwan  Bros.  Co. 
r.  McEwan,  (C.  C.  N.  J.  1899)  91  Fed. 
787;  AUington,  etc.,  Mfg.  Co.  c.  Globe  Co., 
(S.  D.  Ohio  1898)  89  Fed.  865;  In  re 
Smith,  (1899)   14  App.  Cas.  (D.  C.)   181. 

The  extensive  use  of  a  machine  or  com- 
bination which  is  clearly  without  novelty 
does  not  dispense  with  that  statutory  re- 
quirement, and  it  will  not  sustain  a  pat- 
ent. National  Hollow  Brake- Beam  Co.r. 
Interchangeable  Brake-B(«m  Co.,  (C.  C. 
A.  8th  Cir.  1901)  106  Fed.  .693,  45  C.  C. 
A.  644;  Duer  r.  Corbin  Cabinet  Lock  Co., 
(1893)  149  U.  S.  216,  13  S.  Ct.  850,  37 
U.  S.  (L.  ed.)  707;  Adams  v.  Bellaire 
Stamping  Co.,  (1891)  141  U.  S.  539,  12 
S.  Ct.  66,  35  U.  S.   (L.  ed.)   849;  E.  In- 


graham   Co.    r.    E.    N.    Welch   Mfg.    Co., 
(C.  C.  Conn.  1898)  87  Fed.  1000. 

General  public  acceptance  and  use  of  a 
patented  device  is  only  a  fact  to  be  con- 
sidered with  all  the  other  facts  in  the 
case  on  the  issue  of  patentable  novelty, 
and  is  most  appropriately  resorted  to 
where  the  issue  is  in  grave  doubt.  Torrey 
r.  Hancock,  (C.  C.  A.  8th  Cir.  1910) 
184  Fed.  61,  107  C.  C.  A.  79,  revernng 
(C.  C.  Kan.  1909)    170  Fed.  600. 

Although  the  commercial  success  of  a 
device  does  not  confer  patentability  on  it, 
and  although  a  combination  of  old  ele- 
ments is  not  patentable,  yet,  where  the 
question  of  novelty  is  in  doubt,  tho  fact 
that  a  new  combination  and  arrangement 
of  known  elements  produces  a  new  and 
useful  result,  displacing  other  devices  em- 
ployed for  a  like  purpose,  is  sufficient  to 
turn  the  scale  in  favor  of  invention.  In  re 
Thomson,  (1906)  26  App.  Cas.  (D.  C.) 
419. 

Although  the  fact  that  a  device  has  sup- 
planted prior  devices  in  the  trade  may 
turn  the  scale  in  favor  of  the  existence  of 
invention,  where  that  question  is  in  doubt, 
yet  such  fact  has  no  weight  where  the 
want  of  patentable  novelty  is  already 
reasonably  clear.  Utility  is  not  novelty. 
In  re  Garrett  (1906)  27  App.  Cas.  (D.  0.) 
19. 

The  fact  that  a  new  device  or  construc- 
tion may  have  displaced  others,  by  reason 
of  its  manifest  superiority,  is  material 
only  when  the  question  of  patentable  nov- 
elty is  otherwise  a  matter  of  doubt.  Mil- 
lett  V.  Allen,  (1906)  27  App.  Cas.  (D.  C.) 
70. 

Device  not  brought  into  commercial  use. 
—  That  the  device  of  a  patent  never  came 
into  commercial  use  does  not  prevent  such 
patent  from  being  an  anticipation  of  a 
later  one,  if  it  sufficiently  embodies  the 
elements  and  discloses  the  principle  of 
operation  of  the  latter  or  from  narrow- 
ing its  scope;  nor  is  it  material  that  the 
earlier  patentee  did  not  claim  the  par- 
ticular device  of  the  later  patent  as  a 
part  of  his  invention.  E.  L.  Watrous  Mfg. 
Co.  V.  American  Hardware  Mfg.  Co.,  (N. 
D.  111.  1908)  161  Fed.  362. 

Patent  as  evidence  of  novelty. — The 
granting  of  a  patent  is  prima  f<acie  evi- 
dence of  the  novelty  of  the  device  de- 
scribed, and  the  burden  of  proof  to  estab- 
lish anticipation  rests  on  the  defendant 
alleging  it.  Hancock  i\  Boyd,  (C.  C.  Kan. 
1909)  170  Fed.  600;  Phoenix  Knitting 
Works  c.  Bradley  Knitting  Co.,  (E.  D. 
Wis.  1910)    181  Fed.  163. 

The  grant  of  letters  patent  is  prima 
facie  evidence  that  the  patentee  is  the  first 
inventor  of  the  device  in  issue  and  of  its 
novelty.  Toledo  Metal  Wheel  Co.  t?.  Foyer, 
(C.  C.  A.  6th  Cir.  1916)  223  Fed.  350, 
138  C.  C.  A.  612. 

The  presumption  of  novelty  arising  from 
the  granting  of  a  patent  is  greater  or  less 
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Mcording  to  circumgtances.  If  the  patent 
relates  to  something  of  temporary  inter- 
est, and  the  object  sought  is  of  little  im- 
portance, it  may  receive  but  little  atten- 
tion in  the  Patent  Office,  and  the  presump- 
ti(m  ia  slight;  but  where  the  problem 
sought  to  be  solved  is  of  such  impor- 
tance that  its  solution  promises  great 
pecuniary  returns,  and  it  is  shown  that 
all  the  claims  were  subjected  to  critical 
tnalysia,  resulting  in  amendments  and  dis- 
claimers designed  to  distinguish  the  in- 
vention from  everything  in  the  prior  art, 
the  preanmption  of  novelty  is  greater  than 
in  those  eases  where  the  patent  may  have 
passed  by  inadvertence.  Imperial  Bottle 
Cap,  etc.,  Co.  r.  Crown  Cork,  etc.,  Co., 
(C.  C.  A.  4th  Cir.  1906)  139  Fed.  312, 
71  C.  C.  A.  442,  reversing  (C.  C.  Md.  1903) 
123  Fed.  669. 

Where  there  is  a  mere  comparison  of  a 
patent  with  others  to  determine  the  nov- 
elty of  the  device,  it  is  immaterial  just 
when  the  invention  waa  conceived  or  re- 
duced to  practice,  or  whether  due  dili- 
gence was  used;  a  patent  taking  rank  aa 
a  publication,  n^ativing  novelty,  only 
when  it  comes  out,  and  a  mere  applica- 
tion haa  no  effect.  Union  Typewriter  Co. 
r.  Smith,  (W.  D.  Pa.  1909)  173  Fed. 
288. 

Application  as  rebutting  presumption 
•afainat  novelty. —  Where  an  inventor  ap- 
plies for  and  receives  a  patent  which  dis- 
eloaea  another  unpatented  invention,  not 
claimed,  it  is  presumed  not  to  be  novel, 
but  this  presumption  is  rebutted  if  the 
patentee  has  another  application  pending 
in  the  Patent  Office,  claiming  it.  Saun- 
ders r.  Killer,  (1909)  33  Appl.  Cas.  (D. 
C.)  466. 

Norelty  ot  part  of  combination. — 
Where  one  of  two  contested  features  of  a 
eombination  patented  is  lacking  to  a  cer- 
tain extent  in  novelty,  but  the  other  is 
not,  nor  admittedly  is  the  whole,  and  all 
that  can  be  said  against  the  invention  is 
that  the  existing  art  has  been  somewhat 
drawn  upon,  but  this  has  not  been  with- 
out new  and  independent  treatment,  nor 
■o  but  that  the  conjoined  result  in  form 
and  function  ia  the  inventor's  own,  this 
is  not  sufficient  to  negative  novelty  or  in- 
ventive skill,  of  the  existence  of  which 
the  efforts  of  other  inv^tors  in  the  same 
direction  are  to  be  accepted  as  persua- 
sive proof.  Eck  r.  Kutz,(E.  D.  Pa.  1904) 
132  Fed.  768. 

Proof  of  novelty. —  Where  a  patent 
duly  issued  is  attacked  for  want  of  nov- 
dty,  and  oral  evidence  is  relied  on,  the 
proof  must  be  clear,  satisfactory,  and  be- 
yond a  reasonable  doubt.  Clark  t*.  George 
lAwrence  Co.,  (C.  C.  Ore.  1908)  160  Fed. 
612. 

Burden  of  proof. — A  patent  duly  is- 
•oed  being  presumptively  valid,  a  person 
attacking  it  for  want  of  novelty  has  the 
harden  of  proof.     Clark  r.  George  Law- 


rence  Co.,    (C.    C.    Ore.    1908)    160   Fed. 
512. 

Coat  aa  evidence  of  novelty. —  Where  a 
new  effect  is  produced,  or  a  materially  dif- 
ferent effect  or  as  good  an  effect,  but 
more  cheaply  attained,  novelty  is  shown. 
Masury  v,  Anderson,  (1873)  11  Blatchf. 
162,  16  Fed.  Cas.  No.  9,270;  Roberts  «. 
Dickey,  (1872)  4  Brews.  (Pa.)  260; 
Child  r.  Boston,  etc..  Iron  Works,  (1873) 
6  Fish.  Pat.  Cas.  606,  5  Fed.  Cas.  No. 
2,676;  Waterbury  Braas  Co.  v.  New  York, 
etc.,  Brass  Co.,  (1858)  3  Fish.  Pat.  Cas. 
43,  29  Fed.  Cas.  No.  17,256;  Forbush  v. 
Cook,  (1857)  2  Fish.  Pat.  Cas.  668,  9 
Fed.  Cas.  No.  4,931;  Eames  t*.  Cook, 
(1860)  2  Fish.  Pat.  Cas.  146,  8  Fed.  Cas. 
No.  4,239;  Smith  p.  Nichols,  (1872) 
Holmes  172,  22  Fed.  Cas.  No.  13,084:  In- 
ternational Tooth  Crown  Co.  v,  Richmond, 
(C.  C.  Conn.  1887)  30  Fed.  775. 

The  result  alone,  even  when  shown  to  be 
more  economical,  useful,  or  beneficial  to 
the  public,  in  the  manufacture  of  a  bet- 
ter article,  is  not  sufficient  evidence  of 
novelty.  Yearsley  v.  Brookfield,  (1853) 
MacA.  Pat.  Cas.  193,  30  Fed.  Cas.  No. 
18,131. 

The  unopposed  oath  of  the  inventor, 

though  not  of  itself  sufficient,  is  some  evi. 
dence  of  novelty.  In  re  Fultz,  (1853) 
MacA.  Pat.  Cas.  178,  9  Fed.  Cas.  No. 
6.156. 

Burden  of  proving  priority. — ^A  public 
knowledge  and  use  of  a  device  by  others 
prior  to  the  application  for  a  patent  there- 
for being  shown,  the  burden  is  cast  on  the 
patentee  to  furnish  convincing  proof  that 
the  anticipation  was  anticipated  by  him  in 
making  the  invention.  New  England  Mo- 
tor Co.  r.  B.  F.  Sturtevant  Co.,  (C.  C.  A. 
2d  Cir.  1906)  160  Fed.  131,  80  C.  C.  A. 
85,  reversing  (S.  D.  N.  Y.  1906)  140  Fed. 
866. 

On  an  issue  as  to  anticipation,  the  bur- 
den of  proof  rests  on  the  party  pleading 
such  defense,  and  where  the  identity  of 
methods  and  results  in  the  two  devices  is 
doubtful  the  doubt  must  be  resolved  in 
favor  of  the  patent.  Victor  Talking  Mach. 
Co.  V.  Duplex  Phonograph  Co.,  (W.  D. 
Mich.  1909)   177  Fed.  248. 

Where  an  anticipatory  device  is  shown 
to  have  been  in  use  prior  to  the  applica- 
tion for  a  patent,  the  burden  rests  on  the 
patentee  to  carry  the  date  of  his  inven- 
tion back  to  a  time  antedating  such  use 
bv  satisfactory  and  convincing  proof.  Tor- 
rey  v.  Hancock,  (C.  C.  A.  8th  Cir.  1910) 
184  Fed.  61,  107  C.  C.  A.  79,  reversing 
(C.  C.  Kan.  1909)   170  Fed.  600. 

W^here  the  junior  parties  to  an  inter- 
ference were  admittedly  employed  by  the 
senior  party  to  construct  a  machine  em- 
bodying an  invention  made  by  him,  the 
burden  is  on  them  to  prove  that  the  im- 
provements embodied  bv  them  in  the  ma- 
chine were  their  own  invention,  and  not 
the  ideas  suggested  by  the  senior  party. 
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Corry  t\  McDermott,  (1905)  26  App.  Gas. 
(D.  C.)  306. 

Patent  at  eridenoe  of  eominoa  use. — 
The  fact  that  a  patent  has  been  issued  by 
the  United  States  for  an  invention  does 
not,  of  itself,  prove  the  introduction  of 
the  invention  into  public  and  common  use 
in  the  United  States.  Weston  v.  White, 
(187«)  13  Blatchf.  364,  29  Fed.  Gas.  No. 
17,468. 

Material  advancement  of  art — ^A  suc- 
cessful patentee  who  has  materially  ad- 
vanced the  art  in  a  practical  way  will  be 
given  advantage  of  the  doubt  in  a  case 
where  the  question  of  identity  of  method 
and  result  is  doubtful.  Washburn  v.  Gould, 
(1844)  3  Story  122,  29  Fed.  Cas,  No. 
17,214;  Simonds  Rolling-Mach.  Go.  t*.  Ha- 
thorn  Mfg.  Go.,  (C.  G.  A.  Ist  Cir.  1899) 
93  Fed.  968,  36  C.  G.  A.  24. 

Infringement  as  test  of  anticipation.— 
A  process  is  not  an  anticipation  of  one 
subsequently  patented,  unless,  if  invented 
later,  it  would  have  been  an  infringement. 
Electric  Smelting,  etc.,  Co.  v.  Pittsburg 
Reduction  Go.,  (G.  G.  A.  2d  Cir.  1903) 
125  Fed.  926,  60  C.  G.  A.  636,  modifying 
(W.  D.  N.  Y.  1901)   111  Fed.  742. 

A  patentee  cannot  avoid  anticipation  of 
broad  claims  by  showing  the  presence  in 
the  alleged  anticipatory  device  of  elements 
which  would  not  oibviate  infringement  of 
such  broad  claims.  Standard  Mach.  Co. 
V.  Rambo,  (E.  D,  Pa.  1910)   181  Fed.  157. 

Proof  of  anticipation. — ^Where  one  seeks 
to  carry  the  date  of  invention  back  of  the 
date  of  an  anticipating  patent,  he  as- 
sumes the  burden  of  prooi  and  must  es- 
tablish an  earlier  date  by  evidence  so 
cogent  as  to  leave  no  reasonable  doubt  in 
the  mind  of  the  court,  that  the  transac- 
tion occurred  substantially  as  stated.  Mo- 
line  Plow  Go.  t?.  Rock  island  Plow  Co., 
(C.  G.  A.  7th  Cir.  1914)  212  Fed.  727,  129 
v/.  \J^  A.  337. 

Upon  a  contention  that  there  has  been 
anticipation  it  is  necessary  that  the  de- 
fendant shall  show  that  all  of  the  ele- 
ments of  the  plaintiff's  patent,  or  the  me- 
chanical equivalents,  are  found  in  the 
same  description  or  machine  where  they 
do  substantially  the  same  work  by  sub- 
stantially the  same  means.  Read  Ma- 
chinery Co.  V.  Jaburg,  (S.  D.  N.  Y.  1914) 
212  Fed.  951. 

Evidence  of  anticipation  required. — An- 
ticipation must  be  proved  by  evidence  so 
cogent  as  to  leave  no  reasonable  doubt  in 
the  mind  of  the  court.  Underwood  Type- 
writer Co.  V.  EUiott-Fisher  Co.,  (S.  D. 
N.  Y.  1908)    165  Fed.  927. 

In  a  suit  for  infringement  of  a  patent, 
the  burden  rests  on  a  defendant  to  prove 
the  defenses  of  anticipation  or  prior  use 
beyond  a  reasonable  doubt.  Beekwith  t*. 
Malleable  Iron  Range  Ck).,  (E.  D.  Wit. 
1910)    174  Fed.   1001. 

Prior  use,  in  order  to  show  anticipa- 
tion of  a  patent,  must  be  proved  beyond 


a  reasonable  doubt,  and  it  cannot  be  said 
to  have  been  proved  with  such  degree  of 
certainty  by  oral  testimony,  where  it  may 
be  reasonably  deduced  from  all  the  record 
that  other  and  conclusive  evidence  might 
have  been  obtained,  and  no  effort  was 
made  toproduce  it  nor  to  excuse  the  omis- 
sion. H.  Mueller  Mfg.  Go.  v.  Glauber, 
(C.  C.  A.  7th  Cir.  1910)  184  Fed.  609, 
106  G.  C.  A.  613. 

The  existence  of  doubt  defeats  anticipa- 
tion. Badische  Anilin,  etc.,  Fabrik  r. 
KaUe,  (S.  D.  N.  Y.  1890)  94  Fed.  163. 

Declarations  of  patentee. —  Declarations 
of  a  patentee  relating  to  his  invention, 
accompanied  by  descriptions  thereof,  and 
made  before  his  application  for  a  patent 
was  filed,  are  competent  evidence  to  carry 
the  date  of  his  invention  back  to  the  time 
when  they  were  made.  Bullock  Electric 
Mfg.  Co,  V.  Crocker- Wheeler  Co.,  (G.  C. 
N.  J.  1905)   141  Fed.  101. 

Unaided  recollection  of  witnesses.— A 
patent  will  not  be  held  void  for  anticipa- 
tion by  an  unpatented  mflbchine  on  the 
oral  testimony  of  witnesses,  the  accuracy 
of  which  depends  on  their  unaided  recol- 
lection of  events  which  occurred  twenty- 
five  years  previously,  unless  it  is  excep- 
tionally clear  and  convincing.  United 
Shirt  etc.,  C^.  r.  Beattie,  (G.  C.  A.  2d 
Cir.  1907)  149  Fed.  736,  79  C.  C.  A.  442, 
affirming  (K.  D.  N.  Y.  1905)  138  Fed. 
136. 

Where  oral  testimony  of  witnesses 
speaking  from  memory  only  is  relied  on 
to  establish  a  defense  of  prior  use  to 
invalidate  a  patent,  it  must  be  so  dear 
and  specific  as  to  convince  the  court  be- 
yond a  reasonable  doubt.  Parker  v.  Stab- 
ler, (G.  C.  A.  9th  Cir.  1910)  177  Fed- 
210,  101  G.  G.  A.  380. 

Where  an  anticipatory  device  is  shown 
to  have  been  in  use  prior  to  the  applicsr 
tion  for  a  patent,  oral  testimony  given 
many  years  after  the  event,  unsupported 
bv  physical  exhibits,  and  which  is  in  it- 
self somewhat  contradictory,  is  not  suf- 
ficient to  sustain  the  burden  resting  on 
the  patentee  to  carry  the  date  of  his 
invention  back  to  a  time  antedating  such 
use  by  satisfactory  and  convincing  proof. 
Torrey  v,  Hancock,  (G.  G.  A.  8th  Cir. 
1910)  184  Fed.  61.  107  C.  G.  A.  79,  revers- 
ing (C.  C.  Kan.  1909)  170  Fed.  600. 

Rebutting  presumption  of  novelty. — 
The  rule  that  evidence  relied  on  to  over- 
throw the  presumption  of  patentable  nov- 
elty should  be  of  the  most  cogent  charac- 
ter does  not  preclude  the  court  from  ac- 
cepting as  sufficient  the  oral  testimony  of 
witnesses  describing  prior  anticipating  de- 
vices, although  none  of  such  devices  are 
produced,  where  the  testimony  is  of  such 
character  as  to  produce  conviction  beyond 
a  reasonable  doubt.  Rodwell  Sign  Co.  v. 
F.  Tuchfarber  Co.,  (C.  G.  A.  6th  Cir. 
1903)   127  Fed.  138,  62  G.  C.  A.  252. 

Disproof  of  asserted  novelty.^  It  is  aot 
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th«  law  that  the  asserted  novelty  of  a 
patented  combination  can  only  be  over- 
come by  showing  that  all  of  the  elements 
have  previously  been  employed  as  a  unit 
in  the  same  relation  to  each  'other. 
Voightmann  i?.  Weis,  etc.,  Cornice  Co., 
(W.  D.  Mo.  1904)   133  Fed.  298. 

Disclofliire  of  ideas  by  inventor.— Where 
an  inventor  communicates  his  ideas  to 
one  who  is  thoroughly  competent  to  un- 
derstand and  perpetuate  them  in  case  of 
his  death,  havmg  effectivelv  given  his  in- 
vention to  the  world  in  this  way,  he  is 
entitled  to  bring  forward  the  disclosure  to 
maintain  the  asserted  priority  of  his  in- 
vention. Westinghouse  Electric,  etc.,  Co. 
r.  Roberts,  (E.  D.  Pa.  1903)    125  Fed.  6. 

The  facts  of  each  case  must  control  the 
determination  of  whether  there  is  patent- 
able novelty  in  an  invention.  In  re  East- 
wood, (1909)  83  App.  Cas.  (D.  C.)  291. 

Estoppel  of  patentee.— The  issuance  of 
a  patent  does  not  estop  the  patentee  from 
proving  that  the  invention  claimed  therein 
IS  not  novel,  where  he  has  acted  without 
fraud  in  the  matter.  Greenwood  v.  Bra- 
cher,    (C.  C.  N.  J.  1880)    1  Fed.  856. 

The  cancellation  in  the  patent  office,  on 
references  cited  by  the  examiner,  of  a  part 
of  the  original  application  in  which  one 
feature  of  the  patent  as  finally  allowed  is 
claimed,  does  not  estop  the  inventor  from 
asserting  the  novelty  of  that  feature, 
where  the  defendant  is  sought  to  be  held 
for  infringement  of  the  whole  combina- 
tion of  which  it  forms  a  part.  Eck  v. 
KutE,  (E.  D.  Pa.  1904)   132  Fed.  758. 

Particular  devices,  etc.,  held  wanting  in 
patentable  novelty. —  The  making  of  an 
annular  flange  on  the  feed  section  of  a 
fountain  pen,  over  which  the  mouth  of 
the  elastic  rubber  reservoir  for  holding 
the  ink  is  stretched  for  the  purpose  of 
making  the  connection  more  secure,  is 
only  a  usual  and  well-known  method  of 
m^ing  a  tight  connection  between  an 
elastic  tube  and  an  inelastic  one,  and  does 
not  disclose  patentable  novelty.  Lancas- 
ter V.  Witte,  (C.  C.  Md.  1910)  175  Fed. 
976. 

An  improvement  in  mechanism  for 
sawing  stone  by  which  the  saw  is  moved 
against  the  stone,  which  remains  at  rest 
during  the  operation,  instead  of  being 
fed  to  the  saw  as  in  machines  of  the  prior 
art,  discloses  patentable  novelty.  Dia- 
mond Stone  Sawing  Mach.  Co.  v.  Brown, 
(E.  D.  N.  Y.  1904)   130  Fed.  896. 

An  application  for  a  patent  for  a 
method  of  treating  shells  in  the  manu- 
facture of  pearl  buttons,  consisting  of  re- 
ducing portions  of  the  shells  to  a  suitable 
thickness  and  then  cutting  blankH  there- 
from, held  to  disclose  no  patentable  in- 
vention. In  re  Weber,  (1905)  26  App. 
Cas.  (D.  C.)  29. 

In  an  infringement  case,  involving  the 
claims  of  a  patent  for  improvements  in 
computing    scales^    in    which    nonpatent- 


ability  and  noninfringement  are  claimed, 
where  it  appears  that  the  main  difference 
between  the  complainant's  device  and  a 
former  patent  is  that  his  cylinders  are 
arranged  vertically,  while  those  of  the 
former  patent  were  arranged  horizontally, 
and  that  such  vertical  arrangement  was 
old  long  before  any  date  that  can  be  as- 
signed to  the  complainant,  it  must  be 
held  that  there  was  no  invention  in  com- 
plainant's device,  as  invention  could  not 
be  predicated  on  differently  positioning 
the  cylinders.  Computing  Scale  Co.  v. 
Automatic  Scale  Co.,  (1905)  26  App.  Cas. 
(D.  C.)  238,  affirmed  (1907)  204  U.  S. 
609,  27  S.  Ct.  307,  51  U.  S.  (L.  ed.) 
646. 

An  application  for  patent  for  a  process 
of  producing  ammonia  by  passing  air  and 
steam  over  heat  maintained  at  varying 
temperatures  is  not  novel.  In  re  Wol- 
tereck,  (1909)  34  App.  Cas.  (D.  C.)   130. 

VII.  Pbiob  Use  ob  Sale 

In  generaL — ^To  entitle  a  party  to  a 
patent  for  a  new  invention  or  discovery 
in  art,  machine,  manufacture,  or  com- 
pound, etc.,  his  application  must  be  made 
within  two  years  of  any  forei^  patent 
or  within  two  years  from  the  time  of  its 
description  in  any  printed  publication  in 
this  or  any  foreign  country,  or  within 
two  years  from  public  use  or  sale  in  this 
country.  Model  Bottlinp;  Machinery  Co. 
V.  Anheuser-Busch  Brewing  Ass'n,  (C.  C. 
A.  8th  Cir.  1911)   190  Fed.  573,  111  C.  C. 

A..   «foil. 

Effect  of  law.— The  effect  of  the  law 
is  that  no  abandonment  will  necessarily 
follow  from  the  invention  being  in  public 
use  or  on  sale  with  the  inventor's  con- 
sent and  allowance  at  any  time  within 
two  years  before  his  application;  but 
that,  if  the  invention  is  in  public  use 
or  on  sale  prior  to  that  time,  it  will  be 
conclusive  evidence  of  abandonment  and 
the  patent  will  be  void.  Elizabeth  t*. 
American  Nicholson  Pavement  Co., 
(1878)  97  U.  S.  126,  24  U.  S.  (L.  ed.) 
1000. 

Purpose  of  statute. — The  evident  pur- 
pose of  the  provision  of  this  present  stat- 
ute was  to  fix  a  period  of  limitation 
which  should  be  certkin  and  require  only 
calculation  of  time,  and  not  leave  the 
question  of  validity  to  depend  upon  the 
uncertain  question  of  whether  or  not 
the  applicant  had  consented  to  or  allowed 
the  sale  and  use.  Andrews  v,  Hovey,  41 
Pat.  Off.  Gaz.  1162;  Bates  r.  Coe,  (1878) 
98  U.  S.  31,  26  U.  S.  (L.  ed.)  68;  Mc- 
aurg  V,  Kingsland,  (1843)  1  How.  202, 
11  U.  S.  (L.  ed.)   102. 

The  object  of  this  section  was  "to  re- 
quire the  inventor  to  see  to  it  that  he 
nled  his  application  within  two  years 
from  the  completion  of  his  invention,  sn 
as  to  cut  off  iJl  question  as  to  the  defeat 
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o£  his  patent  by  the  use  or  sale  of  it  by 
others  more  than  two  years  prior  to  his 
application,  and  thus  leave  open  only  the 
question  of  the  priority  of  invention." 
Craig  17.  Michigan  Lubricator  Co.,  (£.  D. 
Mich.  1896)  72  Fed.  173. 

Scope. —  A  design  patent,  as  well  as 
others,  is  included  under  the  provisions 
of  this  statute  and  will  be  avoided  by 
being  in  public  use  or  on  sale  for  more 
than  two  years  prior  to  the  application 
for  a  patent.  Anderson  v,  Monroe,  (W. 
D.  Pa.  1893)  55  Fed.  407;  Anderson  v, 
Eiler,  (W.  D.  Pa.  1891)  46  Fed.  777; 
Theberath  t?.  Rubber,  etc.,  Harness  Trim- 
ming CJo.,  (C.  C.  N.  J.  1883)  16  Fed.  246. 

Necessity  of  general  use. —  To  consti- 
tute an  anticipation  by  an  unpatented 
device,  it  is  not  necessary  that  it  should 
have  come  into  general  use,  but  it  is  suf- 
ficient if  it  was  in  actual  and  practical 
use  by  a  number  of  persons.  Daniel  v, 
Restein,   (E.  D.  Pa.   1904)    131  Fed.  469. 

In  general  a  public  use  or  sale  within 
the  meaning  of  this  statute  is  such  use 
in  public  or  by  the  public  in  the  ordinary 
way  of  business  or  an  actual  selling  or 
offer  for  sale.  Smith,  etc.,  Mfg.  Co.  f?. 
Sprague,  (1887)  123  U.  S.  249,  8  S.  Ct. 
122,  31  U.  S.  (L.  ed.)  141;  Consolidated 
Fruit  Jar  Co.  v.  Wright,  (1874)  12 
Blatchf.  149,  6  Fed.  Cas.  No.  3,135;  Cof- 
fin V.  Ogden,  (1874)  18  Wall.  120,  21 
U.  S.  (L.  ed.)  821;  Manning  v.  Cape  Ann 
Isinglass,  etc.,  Co.,  (1883)   108  U.  S.  462, 

2  S.  Ct.  860,  27  U.  S.  (L.  ed.)  793;  Eliza- 
beth V.  American  Nicholson  Pavement  Co., 
(1878)  97  U.  S.  126,  24  U.  S.  (L.  ed.) 
1000;  Lettelier  t?.  Mann,  (S.  D.  Cal. 
1899)  91  Fed.  917;  Indiana  Novelty  Mfg. 
Co.  1?.  Crocker  Chair  Co.,  (E.  D.  Wis. 
1898)  90  Fed.  488;  Root  f.  Third  Ave.  R. 
Co.,  (S.  D.  N.  Y.  1889)  37  Fed.  673;  New- 
ark Marh.  Co.  r.  Hargett,  (C.  C  Md. 
1886)  28  Fed.  667:  Plimpton  v.  Winslow, 
(C.  C.  Mass.  1883)  14  Fed.  919;  Lyman 
r.  Maypole,  (N.  D.  111.  1884)  19  Fed. 
736;  Hunt  v.  Howe,  (1885)  Mac  A.  Pat. 
Cas  366,  12  Fed.  Cas.  No.  6,891 ;  Thomp- 
son f.  Haight,  (1826)  23  Fed.  Cas.  No. 
13,957;  Carr  v.  Rice,  (1866)  1  Fish  Pat. 
Cas.  198,  6  Fed.  Caa.  No.  2,440;  Blandy 
r.  Griffith,   (1869)   3  Fish.  Pat.  Cas.  609, 

3  Fed.  Cas.  No  1,529;  Lovering  v. 
Dutcher,  (1861)  2  Hayw.  AH.  (D.  C.) 
367,  15  Fed.  Cas.  No.  8,553;  Pitts  t?. 
Hall,  ( 1851 )  2  Blatchf.  229,  19  Fed.  Cas. 
No.  11,192;  Toppan  v.  National  Bank- 
Note  Co.,  (1861)  4  Blatchf  609,  24  Fed. 
Cas.  No.  14,100;  Rugg  v.  Haines,  (1855) 
MacA.  Pat.  Cas.  420,  20  Fed.  Cas.  No. 
12,144;  Campbell  v.  New  York,  (1888)  44 
Pat.  Off.  Gaz.  1,185;  Henry  r.  Frances- 
town  Soapstone  Stove  Co.,  (1880)  6  B. 
&  A.  Pat.  Cas.  108;  Perkins  v.  Nashua 
Card,  etc.,  Co.,  (1880)  5  B.  &  A.  Pat. 
Cas.  395.  See  further  to  the  same  effect 
Standard  Sanitary  Mfg.  Oo.  v.  Iron 
City    Mfg.    Co.,    (W.    D.    Pa.    1914)    213 


Fed.  638,  and  Standard  Sanitary  Mfg. 
Co.  V.  Iron  City  Mfg.  Co.,  (C.  C.  A. 
3d  Cir.  1916)  222  Fed.  671,  138  C.  C. 
A  219,  wherein  the  court  said:  "A 
prior  device  which  is  perfected  to  the 
extent  that  it  has  come  into  actual 
and  practical  use  by  a  number  of  persons 
and  which  is  capable  of  producing  the 
result  sought  to  be  accomplished,  will  an- 
ticipate a  subsequently  invented  device. 
It  is  not  necessary  that  it  should  have 
come  into  general  use,  nor  will  it  be  the 
less  an  invention  if,  after  the  period  in 
which  it  was  first  known  and  used,  it  was 
temporarily  abandoned." 

A  prior  use  in  order  to  negative  novelty 
in  a  later  patented  device  must  be  some- 
thing more  than  an  accidental  or  casual 
one  and  must  be  so  far  understood  and 
practiced  or  persisted  in  as  to  contribute 
to  the  sum  of  human  knowledge  and  be 
accessible  to  the  public,  becoming  an  es- 
tablished fact  in  the  art.  Robinson  i^. 
American  Fruit  Machinery  Co.,  (E.  D. 
Pa.  1914)   216  Fed.  179. 

Public  use. —  The  phrase  "  public  use  " 
means  use  in  public,  or  in  a  public  man- 
ner, in  opposition  to  a  secret  use,  and  it 
does  not  mean  use  by  the  public  generally. 
Henry  v.  Providence  Tool  Co..  (1878)  3 
B.  &  A.  Pat.  Cas.  501,  11  Fed.  Cas.  No. 
6,384. 

Public  use  by  this  statute  means  a  use 
in  public  as  distinguished  from  a  secret 
use.  Hunt  v.  Howe,  (1865)  MacA.  Pat. 
Cas.  366,  12  Fed.  Cas.  No.  6,891;  Black- 
inton  v.  Douglass,  (1859)  MacA.  Pat.  Cas, 
622,  3  Fed.  Cas.  No.  1,470. 

The  "  public  and  common  use,"  for  more 
than  two  years  prior  to  application,  which 
will  invalidate  a  patent,  is  a  common  and 
general  use  by  the  community.  American 
Hide,  etc..  Splitting,  etc.,  Mach.  Co.  i^. 
American  Tool,  etc.,  Co.,  (1870)  Holmes 
503,  1  Fed.  Cas.  No.  302. 

A  patent  must  be  held  invalid  if  there 
has  been  sale  and  public  use  of  the  article 
for  more  than  two  years  prior  to  the  filinff 
of  an  application  for  a  patent.  Federal 
Mfg.,  etc.,  Co.  V.  U.  S.,  (1907)  42  Ct.  a. 
479. 

Where  the  inventor  of  an  improvement 
in  pumps  for  fire  engines  had  the  device 
placed  on  an  engine  of  which  he  was  in 
charge  as  engineer,  where  it  was  publicly 
tested,  and  thereafter  used  successfully  for 
many  years  without  material  alteration, 
and  was  shown  and  explained  by  the  in- 
ventor to  the  manufacturers  of  the  engine 
without  any  injunction  or  secrecy,  the  ac- 
tion of  the  manufacturers  in  placing  the 
device  on  an  engine  which  they  subse- 
quently built  for  another  city  did  not  in- 
volve any  breach  of  trust  or  confidence 
such  as  to  render  the  use  of  the  invention 
on  the  new  engine  surreptitious,  fraudu- 
lent, or  piratical,  and  defeat  its  effect  as 
a  public  use,  even  though  they  knew  that 
the  inventor  contemplated  applying  for  a 
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pateit.  Eastman  r.  New  York,  (C.  C.  A. 
2d  ar.  1904)  134  Fed.  844,  69  C.  C.  A. 
628. 

The  use  of  a  process  by  the  patentee 
EDd  his  employees  for  more  than  nine 
years  before  application  was  filed  for  the 
patent,  without  any  substantial  change 
therein,  during  which  time  some  8,000 
articles  were  produced  for  commercial 
purposes,  cannot  be  considered  experi- 
mental, although  it  is  claimed  that  im- 
provement was  constantly  sought,  but  is  a 
public  use  which  invalidates  the  patent. 
National  Phonograph  Co.  v,  Lambert  Co., 
(G.  C.  A.  7th  Cir.  1905)  142  Fed.  164,  73 
C.  C.  A.  382,  affirming  (N.  D.  111.  1903) 
125  Fed.  388. 

The  use  of  a  composition  for  lining 
pulp  digesters  in  the  practical  lining  of 
digesters  for  use  in  a  number  of  different 
plants'  by  persons  to  whom  it  had  been  dis- 
closed without  secrecy  was  a  public  use, 
which,  if  continued  for  more  than  two 
rears,  would  bar  a  patent  whether  such 
use  was  known  to  the  inventor  or  not, 
unless  the  delay  was  for  the  purpose  of 
perfecting  the  invention.  Hentschel  t*. 
Carthage  Sulphite  Pulp  Co.,  (N.  D.  N.  Y. 
1909)    16d  Fed.  114. 

Commercial  use  as  public  use. — ^Where 
the  inventor  of  a  machme  made  and  set  up 
one  for  a  customer,  who  paid  for  it  and 
used  it  commercially,  selling  the  product, 
as  was  intended,  neither  he  nor  his  em- 
ployees being  under  any  obligation  of 
secrecy,  such  use  was  public  and  not  pri- 
vate, and  its  continuance  for  more  than 
two  years  before  application  for  a  patent 
deprived  the  inventor  of  the  right  to  a 
patent.  Jenner  v,  Bowen,  (C.  C.  A.  6th 
Cir.  1905)    139  Fed.  666,  71  C.  C.  A.  640. 

The  commercial  use  of  a  machine  for 
more  than  four  years,  although  its  opera- 
tion was  unsatisfactory  to  the  inventor, 
leading  to  frequent  experiments  to  im- 
prove the  combination  and  finaUy  to  the 
addition  of  an  element  of  such  value  that 
a  patent  was  applied  for,  was  an  abandon- 
ment to  the  public  of  the  invention  so  far 
as  it  was  embodied  in  the  comfbination  be- 
fore the  addition  of  such  improvement, 
and  invalidates  a  claim  of  the  subsequent 
patent  from  which  the  new  element  is 
omitted.  Star  Mfg.  Co.  v.  Crescent  Forge, 
etc.,  Co.,  (C.  C.  A.  7th  Cir.  1910)  179 
Fed.  866,  103  C.  C:  A.  342. 

Continuous  use  or  sale. — The  condition 
imposed  by  this  section  does  not  require 
for  the  defeat  of  a  patent,  because  of  the 
sale  or  use  of  its  subject-matter  without 
the  inventor's  consent  two  years  prior  to 
his  application,  that  such  sale  or  use  must 
have  been  continued  during  all  that  pe- 
riod. It  is  enough  if  the  inventor  has  sold 
an  article  or  permitted  its  use  without  re- 
striction at  any  time  over  two  years  be- 
fore he  applied  for  a  patent.  Andrews  v, 
Hovey,  (1887)  123  U.  S.  267,  8  S.  Ct.  101, 
31  U.  S.   (L.  ed.)    160;    (1888)    124  U.  S. 


694,  8  S.  Ct.  676,  31  U.  S.  (L.  ed.)  667; 
Egbert  f.  Lippman,  (1878)  15  Blatchf. 
295,  8  Fed.  Cas.  No.  4,306;  Craig  v. 
Michigan  Lubricator  Co.,  (E.  D.  Mich. 
1896)  72  Fed.  173. 

Sale  in  reguLar  course  of  business. — 
Where  the  inventor  of  a  cigar  pocket  for 
more  than  two  yeafs  before  applying  for 
a  patent  therefor  made  and  sold  such 
pockets  in  the  regular  course  of  his  busi- 
ness, such  articles  were  in  "  public  use  " 
and  "  on  sale/'  although  they  were  not 
kept  by  him  in  stock,  but  were  made  up 
only  on  orders  received;  it  l)eing  the 
custom  of  the  trade  to  take  such  orders 
by  sample.  Dittgen  v,  Racine  Paper 
Goods  Co.,  (E.  D.  Wis.  1910)  181  Fed. 
394.  See  also  McCreery  Engineering  Co. 
r.  Massachusetts  Fan  Co.,  (C.  C.  Mass. 
1911)    186  Fed.  846. 

Single  unrestricted  sale. — As  a  general 
rule  a  single  unrestricted  sale  by  the 
patentee  of  his  patented  device,  embody- 
ing his  completed  invention,  is  a  public 
use  or  sale  within  this  section.  Elgbert  v. 
Lippmann,  (1881)  104  U.  S.  333,  26  U.  S. 
(L.  ed.)  755;  Consolidated  Fruit- Jar  Co. 
€.  Wright,  ( 1877 )  94  U.  S.  92,  24  U.  S. 
(L.  ed.)  68;  HaU  v.  MacKeale,  (1883) 
107  U.  S.  90,  2  S.  Ct.  73,  27  U.  S.  (L.  ed.) 
367;  Henry  v.  Francestown  Soap-Stonu 
Co.,  (C.  C.  N.  H.  1880)  2  Fed.  78;  Sin- 
clair f.  Backus,  (C.  C.  Mass.  1880)  4 
Fed.  539;  Smith,  etc.,  Mfg.  Co.  v.  Mellon, 
(C.  C.  A.  8th  Cir.  1893)  58  Fed  705,  19 
U.  S.  App.  239,  7  C.  C.  A.  439;  Dele- 
mater  V,  Heath,  (C.  C.  A.  2d  Cir.  1893) 
68  Fed.  414,  20  U.  S.  App.  14,  7  C.  C.  A. 
279;  Smith,  etc.,  Mfg.  Co.  v.  Sprague, 
(1887)  123  U.  S.  249,  8  S.  Ct.  122,  31 
U.  S.  (L.  ed.)  141;  Swain  v.  Holyoke 
Mach.  Co.,  (C.  C.  A.  Ist  Cir.  1901)  109 
Fed.  164,  48  C.  C  A.  265. 

The  public  use  of  an  invention  for  more 
than  two  years  before  the  application  for 
a  patent  therefor,  although  in  but  a  single 
instance,  will  defeat  the  right  to  a  patent. 
Bradley  t?.  Bccles,  (N.  D.  N.  Y.  1906)  138 
Fed.  911. 

Single  iftirestricted  sale  by  inventor.— A 
single  sale  of  a  single  machine  by  the 
inventor  more  than  two  years  before  his 
application  for  a  patent  thereon,  without 
restriction  as  to  its  use,  is  sufficient  to 
invalidate  the  patent.  National  Cash 
Register  Co.  v,  American  Cash  Register 
Co.,  (C.  C.  A.  2d  Cir.  1910)  178  Fed. 
79,  101  C.  C.  A.  669. 

A  single  unrestricted  sale  by  the  in- 
ventor of  his  invention  is  a  public  sale, 
or  puts  it  **  on  sale,"  w'ithin  the  meaning 
and  intent  of  this  section.  In  re  Mills, 
(1906)   26  App.  Cas.   (D.  C.)  377. 

Single  sale  for  experimental  purposes.— 
A  single  sale  of  an  invention  by  the  in- 
ventor for  experimental  purposes,  where 
he  is  unable  otherwise  to  make  proper 
tests,  does  not  put  the  invention  "  on  sale  " 
within  the  meaning  of  the  statute.    Jn  ri 
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Mills,     (1905)     25    App.    Cas.     (D.    C.) 
377. 

What  constitutes  sale  generally. —  The 
manufacture  of  a  machine  on  an  order  for 
its  construction,  followed  by  its  delivery 
and  acceptance,  constitutes  a  '*  sale " 
within  the  patent  statute.  National  Gash 
Register  Co.  t\  American  Gash  Register 
Co.,  (C.  G.  A.  2d  Cir.  1910)  178  Fed.  79, 
101  G.  G.  A.  669. 

Concealed  use  from  nature  of  device. — 
Where  the  use  of  an  invention  is  concealed 
to  no  greater  extent  than  is  inseparable 
from  the  legitimate  use  of  the  device,  the 
use  is  public  and  not  secret.  Brush  v. 
Gondit,  (1889)  132  U.  S.  89,  10  S.  Gt.  1, 
33  U.  S.  (L.  ed.)  251;  Hall  t?.  MaoNeale, 
(1883)  107  U.  S.  90,  2  S.  Ct.  73,.27  U.  S. 
(L.  ed.)  367. 

Foreign  article  made  by  secret  process. 
—  Where  an  article  is  made  in  a  foreign 
country  by  a  secret  process  not  discover- 
able by  inspection  or  analysis,  its  public 
sale  and  use  in  the  United  States  will  not 
invalidate  a  subsequent  patent  granted 
there.  Matheson  r.  Campbell,  (8.  D,  N. 
Y.  1895)  69  Fed.  597. 

Within  United  States.— The  public  use 

or  sale  sufficient  to  invalidate  a  patent 

subsequently  issued  must  be  a  use  or  sale 

within  the  United  States,  and  the  fact  that 

such  prior  use  occurred  in  a  foreign  coim- 

try  will  not  invalidate  the  patent.    Gandv 

V.  Main  Belting  Co.,  (1892)  143  U.  S.  5Si, 

12   S.   Ct.   598,   36   U.   S.    (L.   ed.)    272; 

Badieche   Anilin,   etc.,    Fabrik    v.    Kalle, 

(S.  D.  N.  Y.  1899)  94  Fed.  163;  American 

Sulphite  Pulp  Co.  r.  Howland  Falls  Pulp 

Co.,  (C.  C.  Me.  1896)  70  Fed.  986;  Wors- 

wick   Mfg.   Co.   r.   Steiger,    (N.   D.   Ohio 

1883)    17  Fed.  250;  Roemer  v.  Logowitz, 

(1871)  20  Fed.  Cas.  No.  11,996;  Hays  f. 

Sulsor,   (1859)    1  Fish.  Pat.  Cas.  532,  11 

Fed.  Cas.  No.  6,271;   Coleman  v.  Liesor, 

(1859)  6  Fed.  Gas.  No.  2,984;  Ex  p.  Fry, 

(1859)    9  Fed.  Gas.  No.  5,143;  Adams  t\ 

Loft,    (1879)    4  B.  &   A.   Pat.   Cas.   495, 

1  Fed.  Gas.  No.  61. 

By  the  words  "patented  abroad"  is,  of 
course,  meant  covered  and  made  known  to 
the  world  by  a  public  patent,  so  as  to 
bring  home  to  the  public  a  knowledge  of 
its  existence.     Brooks  c.  Norcross,  ( 1851 ) 

2  Fish.  Pat.  Cas.  661,  4  Fed.  Cas.  No. 
1,957;  Patents  Selling,  etc.,  Co.,  etc.  v, 
Dunn,  (G.  G.  A.  2d  Cir.  1914)  213  Fed. 
40,  129  C.  G.  A.  634. 

Use  in  foreign  country. —  Proof  of  prior 
use  in  a  foreign  country  will  not  super- 
sede a  patent  granted  here,  unless  the  al- 
leged invention  was  patented  in  some 
foreign  country.  Roemer  v.  Simon,  (1877) 
95  U.  S.  214,  24  U.  S.  (L.  ed.)   384. 

The  iwe,  or  a  knowledge  of  the  use,  or 
an  invention  in  a  foreign  country  by  per- 
sons residing  in  this  country  will  not  de- 
feat a  patent  which  has  here  been  granted 
to  a  bona  fide  patentee  who  at  the  time 
was  ignorant  of  the  existence  of  the  inven- 


tion or  its  use  abroad.  Doyle  r.  Spauld- 
ing,  (G.  C.  N.  J.  1884)  19  Fed.  744;  Acme 
Flexible  Clasp  Co.  v.  Gary  Mfg.  Co.,  (8. 
D.  N.  Y.  1899)  96  Fed.  344. 

An  English  patent  does  not  exist  as  a 
patent  for  uses,  under  the  text  section  and 
R.  S.  sees.  4920  (p.  309),  4923  (p.  240), 
infra,  p.  30,  until  the  enrollment  or 
sealing  of  the  complete  specifications, 
at  which  time  the  English  patent  becomes 
open  to  the  public!  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  (1877)  93  U.  S.  486, 
23  U.  S.  (L.  ed.)  952;  Bliss  v.  Merrill, 
(S.  D.  N.'Y.  1887)  35  Fed.  39;  Howe  c. 
Morton,  (1860)  1  Fish.  Pat.  Cas.  586, 
12  Fed.  Gas.  No.  6,769;  Brooks  v.  Nor- 
cnws,  (1851)  2  Fish.  Pat.  Gas.  661,  4 
Fed.  Gas.  No.  1,957;  Railway  Register 
Mfg.  O).  t\  Broadway,  etc.,  R.  Co.,  (S.  D. 
N.  Y.  1886)  26  Fed.  522;  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  (1878) 
97  U.  S.  126,  24  U.  S.  (L.  ed.)  1000; 
Schoerken  v.  Swift,  etc.,  Co.,  (1881)  19 
Blatchf.  (U.  S.)  209,  (S.  D.  N.  Y.  1881) 
7  Fed.  469;  Goburn  v.  Schroeder,  (S.  D. 
N.  Y.  1882)  11  Fed.  425;  Ireson  v.  Pierce, 
(G.  C.  Mass.  1889)   39  Fed.  795.* 

Two  years  necessary. —  If  the  public 
sale  or  use  has  not  exceeded  two  years 
before  the  application  for  a  patent  it  will 
not  invalidate  the  patent.  Root  r.  Ball, 
(1846)  4  McLean  177,  20  Fed.  Cas.  No. 
12,035;  Jones  v.  Sewall,  (1873)  6  Fish. 
Pat.  Cas.  343,  13  Fed.  Cas.  No.  7,495; 
Ellithorp  f.  Robertson,  (1858)  MacA.  Pat. 
Cas.  585,  8  Fed.  Cas.  No.  4,409;  Babcock 
r.  Degener,  (1859)  MacA.  Pat.  Gas.  607, 
2  Fed.  Cas.  No.  698. 

Under  the  Act  of  1836  any  prior  public 
use  or  sale  for  any  period,  however  short, 
with  the  consent  and  allowance  of  the 
inventor  avoided  the  patent.  Manning  v. 
Cape  Ann  Isinglass,  etc.,  Co.,  (1883)  108 
U.  S.  462,  2  S.  Gt.  860, 27  U.  >S.  (L.  ed.)  793. 

Rights  within  the  two  years.— An  in- 
ventor may  make,  vend,  and  use  his  inven- 
tion for  two  entire  years  next  before  ap- 
plying for  a  patent  without  forfeiting  his 
right  to  a  patent.  McGormick  r.  Seymour, 
(1851)  2  Blatchf.  240,  15  Fed.  Gas.  No. 
8,726. 

Use  prior  to  application.—  The  Weis- 
gerber  design  patent,  No.  35,043,  for^  a 
design  for  a  rolling  chair  held  not  in- 
fringed, on  evidence  which  showed  that 
defendant's  chairs,  if  they  would  otherwise 
infringe,  were  constructed  and'  in  use  by 
defendant  prior  to  complainant's  appli- 
cation for  the  patent.  Weisgerber  r. 
Clowney,  (G.  G.  N.  J.  1904)  131  Fed.  477. 

Use  prior  to  application  not  prosecnte4 
with  diligence. — Where  the  commissioner  of 
patents  denied  a  petition  for  the  revival 
of  an  application  on  the  ground  that  thero 
had  been  suchunexcused  delay  in  its  prose- 
cution as  to  work  an  abandonment  under  R. 
S.  sec.  4894,  infra,  p.  181,  a  new  application 
filed  thereafter  cannot  be  regarded  as  a 
continuation  of  the  same  proceedings,  but 
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stands  on  the  same  footing  as  though  no 
previous  application  had  been  made;  and 
to  authorize  the  granting  of  a  patent 
thereon  it  must  appear  that  the  invention 
had  not  \feea  in  public  use  or  on  sale  in 
this  country  for  more  than  two  years 
prior  to  such  application.  Hayes-xoung 
lie  Plate  Co.  r.  St.  Louis  Transit  Co., 
(£.  D.  Mo.  1904)  130  Fed.  900. 

After  application  filed. —  The  public  sale 
or  use  of  an  invention  after  an  application 
for  a  patent  has  been  tiled  and  before  let- 
ters patent  are  granted  will  not  defeat  the 
right  to  a  patent.  Ryan  t*.  GkxKlwin, 
(1839)  3  Sumn.  514,  21  Fed.  Cas.  No. 
12,186. 

Sncoesaive  applications. — Where  there 
are  successive  applications  which  may  be 
considered  as  constituting  one  proceeding 
a  public  use  or  sale  in  order  to  defeat  the 
patent  must  have  been  two  years  prior  to 
the  date  of  the  first  application.  Stirling 
Co.  r.  St.  Louis  Brewing  Assoc.,  (£.  D. 
Mo.  1897)  79  Fed.  80;  International  Tooth 
Crown  Co.  c.  Richmond,  (C.  C.  Conn. 
1887)  30  Fed.  775;  Howe  r.  Newton, 
(1865)  2  Fish.  Pat.  Cas.  521,  12  Fed.  Cas. 
No.  6,771;  Henry  v.  Francestown  Soap 
Stone  Stove  Co.,  (1876)  2  B.  &  A.  Pat. 
Cas.  221,  11  Fed.  Cas.  No.  6,382;  Bell  r. 
Daniels,  (1858)  1  Bond  212;  3  Fed.  Cas. 
No.  1,247;  Adams  v.  Edwards,  (1848)  1 
Fish.  Pat.  Cas.  1,  1  Fed.  Cas.  No.  53. 

But  where  in  successive  applications 
the  invention  described  in  the  Isflt  appli- 
eation  differs  from  those  described  in 
the  prior  application,  a  public  use  or 
sale  for  two  years  prior  to  the  last  ap- 

E heat  ion  will  avoid  the  patent.  Rich  r. 
ippincott,  (1853)  2  Fish.  Pat  Cas.  1, 
20  Fed.  Cas.  No.  11,758. 

The  application  for  the  reissue  is  not 
an  application  for  a  patent,  but  is  an 
application  for  an  amendment  of  one;  and 
that  cannot  be  such  an  application  as  is 
referred  to  as  being  necessary  to  be  made 
before  two  years  of  public  use  shall  have 
been  had.  Shaw  v.  Colwell  Lead  Co.,  (S. 
D.  N.  Y.  1882)  11  Fed.  711. 

Computing  time  of  use  —  Pendency  of 
original  application. —  Where  the  ori^nal 
application  has  not  been  abandoned,  sub- 
sequent applications  and  amendments  con- 
stitute a  continuance  of  tlie  first  proceed- 
ing, and  the  two  years*  public  use  or  sale, 
which  may  avoid  the  patent,  must  be 
reckoned  from  the  presentation  of  the 
first  application,  and  not  from  the  filing 
of  subsequent  applications  or  amendments. 
Hayes- Young  Tie  Plate  Co.  r.  St.  Louis 
Transit  Co.,  (C.  C.  A.  8th  Cir.  1905)  137 
Fed.  80,  70  C.  C.  A.  1,  affirming  (E.  D. 
Mo.  1904)  130  Fed.  900. 

New  application  after  abandonment  of 
oxiginaL —  The  abandonment  of  an  appli- 
cation destroys  the  continuity  of  ihe 
solicitation  of  the  patent,  and  a  sub- 
sequent application  institutes  a  new  pro- 
ceeding, and  the  two  years'  public  use  or 


sale  which  may  invalidate  the  patent  must 
be  counted  from  the  latter  application. 
Hayes- Young  Tie  Plate  Co.  v.  St.  Louis 
Transit  Co.,  (C.  C.  A.  8th  Cir.  1905)  137 
Fed.  80,  70  C.  C.  A.  1,  affirming  (£.  D. 
Mo.  1904)  130  Fed.  900. 

Delay  in  application  on  advice  of  so- 
licitor.—  The  fact  that  an  inventor  de- 
layed making  application  for  a  patent, 
under  the  advice  of  his  solicitor,  does  not 
prevent  the  running  of  the  statutory 
period  of  limitation  from  a  prior  public 
use  from  rendering  the  patent  invalid. 
Eastman  v.  New  York,  (C.  C.  A.  2d  Cir. 
1904)  134  Fed.  844,  69  C.  C.  A.  628. 

Improvements  daring  public  use  as  ex- 
tending time  for  application.—  The  dupli- 
cation of  a  set  of  rollers  on  a  machine 
which  was  before  complete  and  operative, 
and  had  been  in  use  for  two  years,  the 
purpose  being  merelv  to  re-enforce  the 
work  of  the  original  rollers  in  certain 
cases  where  necessary,  did  not  constitute 
a  part  of  the  invention  of  the  machine,  so 
as  to  extend  the  time  within  which  a  pat- 
ent might  be  applied  for.  Jenner  r. 
Bowen,  (C.  C.  A.  6th. Cir.  1905)  139  Fed. 
556,  71  C.  C.  A.  640. 

Use  by  inventor. —  The  use  of  an  article 
made  by  the  inventor  himself  at  his  place 
of  business  is  private  and  not  public. 
Adams  t*.  Edwards,  (1848)  1  Fish.  Pat. 
Cas.  1,  1  Fed.  Cas.  No.  63. 

The  mere  private  use  by  the  inventor 
liimself,  however  long  contmued,  does  not 
come  within  the  provision  of  the  statute. 
Shaw  V.  Cooper,  (1833)  7  Pet.  292,  8 
i:.  S.  (L.  ed.)  689;  Kendall  v.  Winsor, 
(1859)  21  How.  322,  16  U.  S.  (L.  ed.) 
165;  Bates  f.  Coe,  (1878)  98  U.  S.  31, 
25  U.  S.  (L.  ed.)  68;  Adams  v.  Edwards, 
(1848)  1  Fish.  Pat.  Cas.  1,  1  Fed.  Cas. 
No.  63. 

Public  use  by  inventor. — Public  use 
which  renders  the  patent  void  may  be  pub- 
lic use  by  the  inventor  himself  of  a  single 
machine.  McMillin  i;.  Barclay,  (1871)  5 
Fish.  Pat.  Cas.  189,  16  Fed.  Cas.  No. 
8,902. 

Use  by  person  other  than  inventor. — 
The  use  of  a  device  by  persons  other  than 
the  inventor,  whether  with  or  without 
compensation,  or  a  putting  on  sale  for 
such  use  with  the  consent  of  the  inventor, 
is  a  public  use  and  public  sale  within  the 
meaning  of  the  above  statute.  Root  v. 
Third  Ave.  R.  Co.,  (1892)  146  U.  S.  210, 
13  S.  Ct.  100,  36  U.  S.  (L.  ed.)  946, 
affirming  (S.  D.  N.  Y.  1889)  39  Fed.  281; 
International  Tooth  Crown  Co.  v.  Qay- 
lord,  (1891)  140  U.  S.  55,  11  S.  Ct.  716, 
35  U.  S.  (L.  ed.)  347;  Smith,  etc.,  Mfg. 
Co.  V.  Sprague,  (1887)  123  U.  S.  249,  8 
S.  Ct.  122,  31  U.  S.  (L.  ed.)  141;  Man- 
ning t*.  Cape  Ann  Isinglass,  etc.,  Co., 
(1883)  108  U.  S.  462,  2  S.  Ct.  860,  27 
U.  S.  (L.  ed.)  793;  Hall  v.  MacNeale, 
(1883)  107  U.  S.  90,  2  S.  Ct.  73,  27  U.  S. 
(L.  ed.)  367;  Elizabeth  v.  American 
Nicholson  Pavement  Co.,  (1878)  97  U.  S. 
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126,  24  U.  S.  (L.  ed.)  1000;  Perkins  i\ 
Nashau  Card,  etc.,  Co.,  (1880)  5  B.  &  A. 
Pat.  Cas.  395;  Campbell  v.  New  York, 
(1888)  44  Pat.  Off.  Gaz.  1,185;  Deleraater 
t?.  Heath,  (C.  C.  A.  2d  Cir.  1893)  58  Fed. 
414,  20  U.  S.  App.  14,  7  C.  C.  A.  279; 
Sisson  f.  Gilbert,  (1871)  9  Blatchf.  185, 
22  Fed.  Cas.  No.  12,912;  Sanders  v.  Lo- 
gan, (1861)  2  Fish.  Pat.  Cas.  167,  21  Fed. 
Cas.  No.  12,295;  Sides  v.  Pacific  Mail 
Steamship  Co.,  (1857)  22  Fed.  Cas.  No. 
12,842. 

Use  by  employer  of  employee's  inven- 
tion.—  If  a  person  employed  in  the  manu- 
factory of  another,  while  receiving  wages, 
makes  experiments  at  the  expense  and  in 
the  manufactory  of  the  employer,  has  his 
wages  increased  in  consequence  of  the  use- 
ful result  of  experiments,  makes  the  ar- 
ticle invented  and  permits  his  employer 
to  use  it,  no  compensation  for  its  use  be- 
ing paid  or  demanded,  and  then  obtains 
a  patent  for  it,  the  patent  is  invalid  and 
void.  Worley  f.  Loker  Tobacco  Co., 
(1882)  104  U.  S.  340,  26  U.  S.  (L.  ed.) 
821;  McClurg  t?.  Kingsland,  (1843)  1 
How.  202,  11  U.  S.    (L.  ed.)    102. 

Knowledge  of  inventor's  employees. — 
The  knowledge  or  use  of  those  employed 
by  the  inventor  to  aid  him  in  a  private 
construction  or  use  of  the  invention  will 
not  be  sufficient  to  avoid  a  patent.  Ken- 
dall r.  Winsor,  (1858)  21  How.  322,  16 
U.  S.  (L.  ed.)  165;  Smith,  etc.,  Mfg.  Co. 
V,  Sprague,  (1887)  123  U.  S.  249,  8  S. 
Ct.  122,  31  U.S.  (L.  ed.)  141;  Jennings 
V.  Pierce,  (1878)  16  Blatchf.  42,  13  Fed. 
Cas.  No.  7,283. 

Number  of  i>erson8  using. —  The  pub- 
licity of  the  use  is  not  dependent  on  the 
number  of  persons  to  whom  it  is  known 
where  the  device  is  given  or  sold  for  use 
without  limitation  or  injunction  of  se- 
crecy. A  use  or  knowledge  of  the  use,  if 
confined   to  one   person,   is  fatal   to   the 

?atent.  See  also  Manning  v.  Cape  Ann 
singlass,  etc.,  Co.,  (1883)  108  U.  S.  462, 
2  S.  Ct.  880,  27  y.  S.  (L.  ed.)  793;  Craig 
V.  Michigan  Lubricator  Co.,  (E.  D.  Mich. 
1896)  72  Fed.  173;  Root  v.  Third  Ave.  R. 
Co.,  (1892)  146  U.  S.  210,  13  S.  Ct.  100, 
36  U.  S.  (L.  ed.)  946;  Egbert  v.  Lipp- 
mann,  (1881)  104  U.  S.  333,  26  U.  S.  (L. 
ed.)  756,  (1878)  15  Blatchf.  295,  8  Fed. 
Cas.  No.  4,306. 

Use  by  single  person. —  Where  an  inven- 
tion is  used  for  the  required  statutory 
time,  although  used  by  a  single  individual, 
and  although  concealed  from  general  view, 
this  is  sufficient  to  come  within  the  mean- 
ing of  the  statute.  Manning  v.  Cape  Ann 
Isinglass,  etc.,  Co.,  (1883)  108  U.  S.  462, 
2  S.  Ct.  860,  27  U.  S.  ( L.  ed. )  793 ;  Hall 
V.  MacNeale,  (1883)  107  U.  S.  90,  2  S. 
Ct.  73,  27  U.  S.  (L.  ed.)  367;  Egbert  v. 
Lippmann,  (1881)  104  U.  S.  33f3,  26  U.  S. 
(L.  ed.)  766. 

Number  of  articles  used. —  In  order  to 
constitute  a  public  use  of  invention,  it  is 


not  necessary  that  more  than  one  of  the 
patented  articles  be  publicly  used.  One 
well-defined  case  of  such  use  is  just  as 
effectual  to  annul  the  patent  as  many. 
McClurg  T.  Kingsland,  (1843)  1  How.  202, 
11  U.  S.  (L.  ed.)  102;  Consolidated 
Fruit- Jar  Co.  v.  Wright,  (1877)  94  U.  S. 
92,  24  U.  S.  (L.  ed.)  68;  Worley  v.  Loker 
Tobacco  Co.,  (1882)  104  U.  S.  340,  26 
U.  S.  (L.  ed.)  821;  Egbert  t?.  Lippmann, 
(1881)  104  U.  S.  333,  26  U.  S.  (L.  ed.) 
755;  Smith,  etc.,  Mfg.  Co.  v.  Sprague, 
(1887)  123  U.  S.  249,  8  S.  Ct.  122,  31 
U.  S.  (L.  ed.)  141;  Craig  v,  Michigan 
Lubricator  Co.,  (E.  D.  Mich.  1896)  72 
Fed.  173;  Covert  i*.  Covert,  (W.  D.  N.  Y. 
1901)  106  Fed.  183;  Anderson  v.  Monroe, 
(W.  D.  Pa.  1893)  65  Fed.  407;  Schneider 
V.  Thill,  (1880)  6  B.  &  A.  Pat.  Cas.  666, 
21  Fed.  Cas.  No.  12,470a;  Seeley  v.  Bean, 
(1861)  21  Fed.  Cas.  No.  12,629. 

Whether  a  use  is  public  or  not  is  not  de- 
termined by  the  number  of  articles  made, 
but  the  fact  that  a  large  number  of  ar- 
ticles were  made  may  tend  to  strengthen 
the  proof.  Consolidated  Fruit  Jar  Co.  t?. 
Wright,  (1874)  12  Blatchf.  149,  6  Fed. 
Cas.  No.  3,136;  Henry  v.  Francestown 
Soapstone  Stove  Co.,  (1880)  6  B.  &  A. 
Pat.  Cas.  108;  Egbert  f.  Lippmann,  (1881) 
104  U.  S.  333,  26  U.  S.  (L.  ed.)  756. 

Public  use  of  similar  invention. —  Pub- 
lic use  of  an  unpatented  lamp  which  was 
not  successful  does  not  defeat  a  patent 
for  another  lamp,  where  the  first  lamp, 
while  resembling  the  second  one  in  exter- 
nal appearance,  did  not  embody  the  nice 
adjustment  of  parts  which  was  the  gist 
of  the  patent.  Campbell  t*.  New  Idea  Arc 
Light  Co.,  (S.  D.  N.  Y.  1909)  176  Fed. 
115. 

Complete  invention. —  The  sale  or  use 
sufficient  to  defeat  a  patent  must  have 
been  a  sale  or  use  of  the  complete  inven- 
tion which  was  thereafter  patented. 
American  Hide,  etc..  Splitting,  etc.,  Mach. 
Co.  V.  American  Tool,  etc.,  Co.,  (1870) 
Holmes  503,  1  Fed.  Cas.  No.  302;  Henry 
t".  Francestown  Soapstone  Stove  Co., 
(1880)  6  B.  &  A.  Pat.  Cas.  108;  Draper 
V.  Wattles,  (1878)  3  B.  &  A.  Pat.  Cas. 
618,  7  Fed.  Cas.  No.  4,073. 

Use  of  mechanical  invention. — ^A  me- 
chanical invention  can  be  put  to  use  only 
when  embodied  in  a  concrete  machine, 
and  it  is  as  much  embodied  in  one  such 
machine  as  in  a  thousand.  Delemater  v. 
Heath,  (C.  C.  A.  2d  Cir.  1893)  58  Fed. 
414,  20  U.  S.  App.  14,  7  C.  C.  A.  279. 

Test  of  complete  invention. —  The  test 
whether  an  article  is  perfect  or  imperfect 
is  whether  it  is  or  is  not  the  invention  — 
that  is,  "whether  it  embodies  the  whole 
of  it."  Draper  t?.  Wattles,  (1878)  3  B.  & 
A.  Pat.  Cas.  618.  7  Fed.  Cas.  No.  4,073. 

Machine  subsequently  altered. —  If  a 
machine  as  originally  constructed  is  sub- 
sequently altered  so  as  to  make  a  machine 
substantially  different  in  its  construction 
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and  mode  of  operation  the  time  begins  to 
run  from  the  completion  of  the  last  ma- 
chine. Haskell  v.  Shoe  Machinery  Mfg. 
Co.,  (1878)  3  B.  &  A.  Pat.  Cas.  553,  11 
Fed.  Cas.  No.  6,194. 

Invention  and  machine  distinguished. — 
The  distinction  between  the  invention  and 
the  machine  which  embodies  it  must  be 
preserved.  The  invention  may  be  perfect, 
and  yet  the  machine  which  embodies  the 
invention  may  be  an  imperfect  machine. 
American  Hide,  etc..  Splitting,  etc.,  Mach. 
Co.  f.  American  Tool,  etc.,  Co.,  (1870) 
Holmes  603,  4  Fish.  Pat.  Cas.  284,  1  Fed. 
Cas.  No.  302. 

Infringement  a«  test.— A  machine  which, 
if  used  after  the  patent  issued,  would  not 
be  considered  an  infringement,  cannot  be 
invoked  to  destroy  the  patent  if  used  be- 
fore such  time.  Stainthorp  f.  Elkinton, 
(1858)  1  Firfi.  Pat.  Cas.  349,  22  Fed.  Cas. 
No.  13,278. 

Use  for  trade  or  profit.—  Where  an  in- 
ventor uses  the  invention  for  the  purposes 
of  trade  or  for  profit  it  constitutes  a  pub- 
lic use.  Smith,  etc.,  Mfg.  Co.  »:.  Sprague, 
(1887)  123  U.  S.  249,  8  S.  Ct.  122,  3l 
U.  S.  (L.  ed.)  141;  Lettelier  f.  Mann, 
(S.  D.  Cal.  1899)  91  Fed.  917;  McMillin 
«?.  Barclay,  (1871)  6  Fish.  Pat.  Cas.  189, 
16  Fed.  Cas.  No.  8,902. 

Any  attempt  to  use  an  invention  for 
more  than  two  years  as  a  soiirce  of  profit 
will  deprive  the  inventor  of  his  right  to 
a  patent  where  such  use  is  not  by  the 
way  of  experiment.  Root  v.  Third  Ave. 
K.  Co.,  (1892)  146  U.  S.  210,  13  S.  Ct. 
100,  36  U.  S.  (L.  ed.)  946;  Elizabeth  v, 
American  Nicholson  Pavement  Co.,  ( 1878) 
97  U.  S.  126,  24  U.  S.   (L.  ed.)    1000. 

Teaching  use  of  invention.—  The  teach- 
ing of  the  practice  of  the  invention  for 
pay  will  constitute  a  public  use.  Inter- 
national Tooth-Crown  Co.  v.  Gaylord, 
(1891)  140  U.  S.  56,  11  S.  Ct.  716,  35 
U.  S.    (L.  ed.)    347. 

Kaking  plans  and  models.— The  fact 
that  a  plan  was  formed  and  a  model  made 
is  not  sufficient  to  constitute  such  prior 
use  as  will  defeat  a  patent  where  no  work- 
ing device  was  made  or  used  for  two 
years  prior  to  the  application  for  a  pat- 
ent. Peeney  t*.  Lakeview,  (N.  D.  111. 
1888)  35  Fed.  586. 

Process  avoided  by  use  of  product. — 
llie  prior  public  use  of  an  article  or  de- 
vice produced  bv  a  process  may  invali- 
date a  patent  for  tne  process.  Mosler 
Safe,  etc.,  Co.  v.  Mosler,  (1888)  127  U.  8. 
354,  8  S.  Ct.  1148,  32  U.  S.   (L.  ed.)   182. 

Use  in  factory. —  Use  of  a  maehine  in 
a  factory  where  the  workmen  are  not 
pledged  to  secrecy  is  a  public  use,  even 
though  chance  visitors  are  excluded. 
Perkins  r.  Nashua  Card,  etc.,  Co.,  (1880) 
5  B.  &  A.  Pat.  Cas.  395. 

Baqierimental  use. —  "  Experimental  use 
18  of  two  sorts:  (1)  In  order  to  enable 
the  inventor  to  test  the  practicability  or 


utility  of  his  invention,  and  to  prove  and 
perfect  the  same.  ...  (2)  In  order  to 
satisfy  the  public  that  the  article  in- 
vented is  aaapted  to  meet  the  public 
need."  Swain  v,  HolyoLe  Mach.  Co.,  (C. 
C.  Mass.  1900)    102  Fed.  910. 

An  inventor  has  a  reasonable  time  in 
which  to  experiment  for  the  purpose  of 
perfecting  his  invention  and  demonstrat- 
ing its  utility,  and  the  time  thus  spent, 
if  in  good  faith,  is  no  part  of  the  two- 
year  period  of  limitation.  Eastman  t;. 
New  York,  (C.  C.  A.  2d  Cir.  1904)  134 
Fed.  844,  69  C.  C.  A.  628. 

Where  a  patent  is  for  a  manufactured 
article  itself,  designed  for  general  use,  a 
presumption  arises  that,  when  the  in- 
ventor issues  such  article  to  the  public, 
he  regards  it  as  a  finished  product,  and, 
in  case  he  does  not  apply  for  a  patent 
within  two  years,  abandonment  of  his 
purpose  to  do  so  may  well  be  assumed; 
but  where  the  invention  is  for  a  machine 
designed  to  produce  articlei,  a  different 
rule  as  to  experimental  use  may  well 
apply,  and,  although  the  articles  produced 
may  be  perfect,  the  machine  may  not,  and 
the  sale  of  the  product  does  not  neces- 
sarily render  the  use  of  the  machine  a 
public  use,  where  none  are  sold,  and  the 
use  is  entirely  under  the  observation  of 
the  inventor.  Bryce  Bros.  Co.  t;.  Seneca 
Glass  Co.,  (N.  D.  W.  Va.  1906)  140  Fed. 
161- 

The  Conroy  patent,  No.  735,949,  for  a 
machine  for  shaping  or  chipping  the  edges 
of  glass  articles,  discloses  invention,  and 
is  not  invalid  for  public  use  because  the 
machine  was  in  fact  used  for  more  than 
two  years  prior  to  the  application;  U 
being  shown  that,  while  the  machine  was 
fairly  successful,  and  its  product  was  sold, 
the  purpose  of  its  use  was  experimental, 
and  it  was  during  such  time  being  per- 
fected by  the  inventor  and  was  k^pt  un- 
der lock  and  key  and  as  far  as  possible 
from  the  knowledge  even  of  the  factory 
workmen  who  were  not  engaged  in  its 
operation.  Conroy  v,  Penn  Electrical,  etc., 
Co.,  (W.  D.  Pa.  1907)    155  Fed.  421. 

The  use  of  a  machine  while  it  was  being 
perfected,  in  a  room  frcnn  which  the  pub- 
lic, and  all  others  not  engaged  in  its 
operation  were  excluded,  changes  and  im- 
provements being  made  from  time  to  time, 
although  extending  back  to  more  than 
two  years  before  application  was  made 
for  a  patent,  was  an  experimental  and 
not  a  public  use,  and  did  not  invalidate 
the  patent  granted  therefor,  and  it  is 
immaterial  that  the  product  of  such  ex- 
perimental use  was  sold.  Penn  Electrical, 
etc.,  Co.  V.  Conroy,  (C.  C.  A.  3d  Cir.  1908) 
159  Fed.  943,  87  C.  C.  A.  149. 

The  use  of  a  telephone  transmitter  by 
the  inventor  for  the  purpose  of  determin- 
ing its  efficiency  only,  although  known  to 
others,  was  not  a  public  use  which  in- 
validated a  later   patent.     International 
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Telephone  Mfg.  Co.  t?.  Kellogg  Switch 
Board,  etc.,  Co.,  (C.  C.  A.  7th  Cir.  1009) 
171  Fed.  661,  96  C.  C.  A.  395,  affirming 
(N.  D.  111.  1907)   158  Feu.  104. 

An  experimental  use  of  a  new  invention 
or  discovery,  which  will  not  defeat  the 
right  of  the  inventor  to  a  patent  unless 
application  is  made  within  two  years, 
naust  have  been  in  perfecting  the  inven- 
tion, and  where  the  discoverer  of  a  new 
form  of  calcium  carbide,  who  made  a  con- 
siderable quantity,  used  the  same  in  ex- 
periments in  making  acetylene  gas,  etc., 
not  for  the  purpose  of  perfecting  it,  but 
to  demonstrate  its  commercial  value,  and 
also  sent  a  quantity  abroad  without  in- 
junctions of  secrecy  or  restrictions  upon 
its  use,  where  it  was  used  for  like  pur- 
poses, such  use  constituted  a  public  use 
or  disclosure  within  the  meaning  of  the 
law.  Union  Carbide  Co.  v.  American  Car- 
bide Co.,  (N.  D.  N.  Y.  1900)-  172  Fed. 
120. 

An  experimental  use  of  an  invention,  to 
be  such,  need  not  necessarily  be  made. by 
the  inventor  himself,  or  at  his  shop. 
In  re  Mills,  (1906)  26  App.  Cas.  (D.  C.) 
377. 

BxperimenUl  nte  to  defe»t  patent- 
Where  an  invention  is  used  merely  for  ex- 
perimental purposes,  although  such  use 
may  have  been  in  public,  it  is  not  suffi- 
cient public  use  within  the  meaning  of 
the  statute  to  defeat  a  patent  even  though 
such  use  may  have  extended  over  a  time 
considerably  more  than  two  vears.  Shaw 
17.  Cooper,  (1833)  7  Pet.  292^  8  U.  S.  (L. 
ed.)  689;  Kendall  v.  Winsor,  (1869)  21 
How.  822,  16  U.  S.  (L.  ed.)  165;  Coffin 
1*.  Ogden,  (1874)  18  Wall.  120,  21  U.  S. 
(L.  ed.)  821;  Root  v.  Third  Ave.  R.  Co., 
(1892)  146  U.  S.  210,  13  S.  Ct.  100,  36 
U.  S.  (L.  ed.)  946;  Smith,  etc.,  Mfg.  Co. 
V.  Sprague,  (1887)  123  U.  S.  249,  8  S.  Ct. 
122,  31  U.  S.  (L.  ed.)  141;  Edison  v. 
AUis-Chalmers  Co.,  (W.  D.  N.  Y.  1911) 
191  Fed. -837;  Swain  v.  Holyoke  Mach. 
Co.,  (C.  C.  A.  1st  Cir.  1901)  109  Fed. 
154,  48  C.  C.  A.  265;  Hall  r.  MacNeale, 
(1883)  107  U.  S.  90;  2  S.  Ct.  73,  27  U.  S. 
(L.  ed.)  367;  Egbert  r.  Lippmann.  (1881) 
104  U.  S.  333,  26  U.  S.  (L.  ed.)  755; 
Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  (1878)  97  U.  S.  126,  24  U.  S. 
(L.  ed.)  1000;  Lettelier  r.  Mann,  (S.  D. 
Cal.  1899)  91  Fed.  917;  Eastern  Paper- 
Bag  Co.  fj.  Standard  Paper-Bag  Co.,  (C. 
C.  Mass.  1887)  30  Fed.  83;  Railway  Reg- 
ister Mfg.  Co.  V.  Broadway,  etc.,  R.  Co., 
(S.  D.  N.  Y.  1884)  22  Fed.  655;  Emery 
V.  Cavanagh,  (8.  D.  N.  Y.  1883)  17  F^. 
242;  Sprague  v.  Smith,  etc.,  Mfg.  Co., 
(C.  C.  Conn.  1882)  12  Fed.  721;  CampbeU 
V.  New  York,  (S.  D.  N.  Y.  1881)  9  Fed. 
500;  Wyeth  v.  Stone,  (1840)  1  Story  273, 
30  Fed.  Cas.  No.  18,107 ;  Winans  t*.  Sche- 
nectady, etc.,  R.  Co.,  (1861)  2  Blatchf. 
279,  30  Fed.  Cas.  No.  17,865;  Pitts  r. 
Hall,  (1851)  2  Blatchf.  229,  19  Fed.  Cas. 


No.  11,192;  Morris  v.  Huntington,  (1824) 
1  Paine  348,  17  Fed.  Cas.  No.  9,831; 
Henry  v,  Francestown  Soapstone  Stove 
Co.,  (1876)  2  B.  A  A.  Pat.  Cas.  221,  11 
Fed.  Cas.  No.  6,382;  Boston  Elastic 
Fabrics  Co.  v.  East  Hampton  Rubber- 
Thread  Co.,  (1876)  2  B.  &  A.  Pat.  CaA. 
268,  3  Fed.  Cas.  No.  1,675;  Bedford  V. 
Hunt,  (1817)  1  Mason  302,  3  Fed.  Caa. 
No.  1,217;  Birdsall  a,  McDonald,  (1^74) 
1  B.  &  A.  Pat.  Cas.  165,  3  Fed.  Cas.  No. 
1,434;  U.  S.  Rifle,  etc.,  Co.  t?.  Whitney 
Arms  Co.,  (1877)  14  Blatchf.  94,  28  Fed. 
Cas.  No.  16,793;  Pitts  c.  Hall,  (1851)  2 
Blatchf.  229,  19  Fed.  Cas.  No.  11,192; 
Locomotive  Engine  Safety  Trudc  Co.  v. 
Pennsylvania  R.  Co.,  (1874)  1  B.  &  A. 
Pat.  Cas.  470,  15  Fed.  Cas.  No.  8,453. 

By  inventor  or  under  his  direction.'-^ 
The  use  of  an  invention  by  the  inventor 
himself  or  of  any  other  person  under  bis 
direction,  by  way  of  experiment  and  in 
order  to  bring  the  inventicxi  to  perfection, 
has  never  b^n  regarded  as  such  a  use. 
Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  (1878)  97  U.  S.  126,  24  U.  S. 
(L.  ed.)    1000. 

Testing  operation  of  invention.— Where 
the  inventor  is  engaged  in  good  faith  in 
testing  the  operation  of  his  invention,  and 
although  the  test  may  extend  over  several 
years  and  no  changes  may  be  made,  such 
use  is  merely  experimental  and  is  not  a 
public  use  within  the  meaning  of  this 
statute.  Winans  t\  Schenectady,  etc,  R. 
Co.,  (1851)  2  Blatchf.  279,  "30  Fed.  Cas. 
No.  17,865;  Smith,  etc.,  Mfg.  Co.  r. 
Sprague,  (1887)  123  U.  S.  249,  8  S.  Ct. 
122,  31  U.  S.  (L.  ed.)  141;  Beedle  v.  Ben- 
nett,  (1887)  122  U.  S.  71,  7  S.  Ct.  1090, 
30  IT.  S.  (L.  ed.)  1074;  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  (1878) 
97  U.  S.  126,  24  C  S.  (L.  ed.)  1000; 
Harmon  v.  Struthers,  (W.  D.  Pa.  1893) 
57  Fed.  637;  Jennings  u.  Pierce,  (1878) 
15  Blatchf.  42,  13  Fed,  Cas.  No.  7,283. 

Testing  qualities  of  invention. —  Experi- 
mental use,  for  the  purpose  of  testing  the 
qualities  of  an  invention,  is  never  public 
use.  Crown  Cork,  etc.,  Co.  v.  Aluminum 
Stopper  Co.,  (C.  C.  A.  4th  Cir.  1901)  108 
Fed.  845,  48  C  C.  A.  72. 

Trade  use  with  incidental  ezperiment. 
—  If  an  invention  is  used  mainly  for  the 
purpose  of  trade  and  incidentally  as  an 
experiment,  it  is  a  public  use  sufficient  to 
defeat  a  patent.  Smith,  etc.,  Mfg.  Co.  v. 
Sprague,  (1887)  123  U.  S.  249,  8  S.  Ct, 
122,  31  U.  S.  (L.  ed.)  141;  Swain  v. 
Holyoke  Mach.  Co.,  (C.  C.  Mass.  1900) 
102  Fed.  910;  Craig  v.  Michigan  Lubri- 
cator Co.,  (E.  D.  Mich.  1896)  72  Fed. 
173;  Belamater  v.  Heath,  (C.  C.  A.  2d 
Cir.  1893)  58  Fed.  414,  20  U.  S.  App. 
14,  7  C.  C.  A.  279. 

Sale  of  product  of  experimental  use. — 
"A  use  by  the  inventor  for  the  purpose  of 
testing  the  machine,  in  order  by  experi- 
ment to  devise  additional  means  for  per- 
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fecting  the  success  of  its  operation,  is  ad- 
missible; and  where,  aa  incident  to  such 
use,  the  product  of  its  operation  is  dis- 
posed of  by  sale,  such  profit  from  its  use 
does  not  change  its  character."  Smith, 
etc.,  Mfg.  Co.  r.  Sprague,  (1887)  123  U. 
S.  249,  8  S.  Ct.  122,  31  U.  S.  (L.  ed.) 
141;  Westinghouse  Electric,  etc.,  Co.  v. 
Saranac  Lake  Electric  Light  Co.,  (N.  D. 
N.  Y.  1901)  108  Fed.  221;  American  Bal- 
last Co.  <?.  Davy  Burnt  Clay  Ballast  Co., 
(C.  C.  A.  7th  Cir.  1915)  220  Fed.  887, 
136  C.  C.  A.  453. 

While  an  inventor  is  experimenting  to 
complete  and  perfect  his  product  the  util- 
ity of  which  can  be  determined  by  use  of 
the  thing  by  others  only,  he  may  sell  the 
thin^  made,  but  he  must  not  sell 'to  the 
public  or  allow  public  use  more  than  two 
years  before  his  application  for  a  patent 
of  the  completed  and  perfected  invention. 
Daniel  Green  Felt  Shoe  Co.  t*.  Dolgeville 
Felt*  Shoe  Co.,  (X.  D.  N.  Y.  1913)  206 
Fed.  745. 

A  patent  is  not  invalidated  because  a 
machine  like  that  of  the  patent  was  made 
and  used  by  the  patentee  more  than  two 
years  before  the  application  was  filed, 
where  such  use  was  for  the  purpose  of  ex- 
periment only,  nor  is  such  use  a  public 
use  which  will  defeat  the  patent  because 
the  product  of  the  machine  during  the 
time  was  sold.  American  Caramel  Co.  i*. 
Mills,  (C.  C.  A.  ;Jd  Cir.  1906)  149  Fed. 
743,  79  C.  C.  A.  449,  reversing  ( E.  D.  Pa. 
1905)   138  Fed.  142. 

Sale  in  market. — Where  one  puts  his  ex- 
perimental device  upon  the  market  and 
sells  it  as  a  manufacturer,  more  than  two 
years  before  he  applies  for  a  patent,  he 
gives  it  to  the  public  in  that  stage  of 
development;  his  patent  cannot  be  allowed 
to  relate  back  and  cover  the  forms  so  pre- 
sented.    Lyman  v.  Maypole,   <N.  D.  111. 

1884)  19  Fed.  735. 

Public  benefit  or  profits  from  experi- 
mental iiae. —  The  fact  that  the  public 
may  be  benefited  incidentally  by  the  ex- 
perimental use  of  a  device,  or  that  inci- 
dentally there  may  be  a  profit  from  such 
use,  or  that  the  products  of  the  device 
were  sold  is  immaterial.  Jennings  v. 
Pierce,  (1878)  |5  Blatchf.  42,  13  Fed.  Cas. 
No.  7,283;  Smith,  etc.,  Mfg.  Co.  v. 
Sprague,  (1887)  123  U.  S.  249,  8  S.  Ct. 
122,  31  U.  S.  (L.  ed.)  141;  Huntington 
Dry-Pulveri«er  Co.  tr.  Newell  Universal 
MiU  Co.,  (S.  D.  N.  Y.  1901)  109  Fed.  269; 
Westinghouse  Electric,  etc.,  Co.  v,  Saranac 
Lake  Electric  Light  Co.,  (N.  D.  N.  Y. 
1901)  106  Fed.  221;  Elizabeth  v.  Ameri- 
can Nicholson  Pavement  Co.,  (1878)  97 
U.  S.  126,  24  U.  S.  (L.  ed.)  1000;  Innis 
V.  Oil   City   Boiler  Works,    (W.   D.   Pa. 

1885)  22  Fed.  780. 

Saddbition  of  experimentally  con- 
stracted  madiiiies. — The  mere  exhibition 
of  an  experimentally  constructed  ma- 
chine    by     the    inventor    to     an     audi- 


ence, accompanied  by  an  explanation 
of  the  invention,  no  charge  being 
made,  is  not  such  a  public  use  as 
will  defeat  his  right  to  a  patent  applied 
for  more  than  two  years  afterwards. 
Victor  Talking  Mach.  Co.  v.  American 
Graphophone  Co.,  (S.  D.  N.  Y.  1906)  140 
Fed.  860,  affirmed  (C.  C.  A.  2d  Cir.  1906) 
145  Fed.  350,  76  C.  C.  A.  180. 

Capability  of  improvement. —  If  a  de- 
vice is  a  complete  and  operative  invention 
and  in  public  use,  the  fact  that  it  is 
capable  of  improvement  and  that  the  in- 
ventor during  the  period  of  use  was  en- 
gaged in  the  improvement  of  the  invention 
is  not  sufficient  to  render  such  use  experi- 
mental. Smith,  etc.,  Mfg.  O.  v.  Sprague, 
(1887)  12i3  U.  S.  249,  8  S.  Ct.  122,  SI  U. 
S.  (L.  ed.)  141;  Lettelier  f?.  Mann,  (S.  D. 
Cal.  1899)   91  Fed.  917. 

A  public  sale  of  a  device  shows  that  it 
was  not  an  experiment.  Hall  t;.  Mac- 
Neale,  (1883)  107  U.  S.  90,  2  S.  Ct.  73, 
27  U.  S.  (L.  ed.)  367. 

When  experimental  ate  becomes  public. 
— ^The  use  of  an  unpatented  invention  on 
a  machine  in  actual  service,  continued  for 
years  without  any  change  therein,  al- 
though it  may  have  been  experimental  in 
the  beginning,  becomes  a  public  use  from 
the  time  the  success  of  the  invention  is 
demonstrated,  and  a  patent  therefor  is- 
sued on  an  application  filed  more  than  two 
years  after  such  time  is  invalid.  East- 
man t7.  New  York,  (C.  C.  A.  2d  Cir.  1904) 
134  Fed.  844,  69  C.  C.  A.  628. 

Burden  of  proving  experimental  charac- 
ter of  uae. —  When  a  clear  case  of  prior 
public  use  is  established,  the  burden  is  cm 
the  inventor  to  prove  by  convincing  proof 
that  the  use  was  experimental.  Eastman 
V.  New  York,  (C.  C.  A.  2d  Cir.  1904)  134 
Fed.  844,  69  C.  C.  A.  628;  Corbett  Bros. 
Co.  V.  Reinhardt-Meding  Co.,  (C.  C.  N.  J. 
1909)  166  Fed.  767;  Greenwald  v,  Weiss, 
(W.  D.  Wis.  1910)  180  Fed.  474;  In  re 
Mills,   (1905)   25  App.  Cas.   (D.  C.)   377. 

Use  to  test  utility. —  The  use  of  an  in- 
vention by  the  invwitor  for  the  purpose 
of  testing  its  utility,  which  is  not  a  pub- 
lic use,  may  continue  indefinitely.  War- 
ren Bros.  Co.  t>.  Cwosso,  (C  C.  A.  6th 
Cir.  1909)   166  Fed.  809,  92  C.  C.  A.  227. 

Trial  nie  by  purchaser. —  Allowing  the 
purchaser  of  an  unpatented  device  a  pe- 
riod of  use  to  determine  whether  it  will 
satisfactorily  do  his  work  must  be  deemed 
the  user's  trial,  and  not  the  inventor's. 
It  cannot  be  regarded  as  extending  to  the 
experimental  s^ige  of  the  invention.  Fed- 
eral Mfg.,  etc.,  Co.  t?.  U.  S.,  ( 1907 )  42  Ct. 
CI.  479. 

Insanity  of  inventor  after  authoriiing 
public  use. —  The  right  of  one  who  pur- 
chased an  unpatented  machine  from  the 
inventor,  with  the  intention  and  under- 
standing that  it  was  to  be  used  com- 
mercially, to  BO  use  the  same,  is  not  ter- 
minated'by  the  subsequent  insanity  of  the 
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invmitor,  and  such  continued  use  prior  to 
the  application  for  a  patent  constitutes  a 
prior  public  use  within  the  meaning  of 
the  patent  law.  Jenner  t.  Bowen,  ( C.  C. 
A.  6th  Cir.  1905)  139  Fed.  656,  71  C.  C. 
A.  540. 

Consent  of  inventor. —  Where  the  pur- 
chase, sale,  or  prior  use  has  been  for  more 
than  two  years  prior  to  the  application,  the 
patent  shall  be  held  to  be  invalid  without 
regard  to  the  consent  or  allowance  of  the 
inventor  to  such  sale  or  use.  Andrews  r. 
Ho^y,  (1888)  124  U.  S.  694,  8  S.  Ct. 
676,  31  U.  S.  (L.  ed.)  557,  affirming 
(1887)  123  U.  S.  267,  8  S.  Ct.  101,  31  U. 
S.  (L.  ed.)  160;  Manning  v.  Cape  Ann 
Isinglass,  etc.,  Co.,  (1883)  108  U.  S.  462. 
2  S.  Ct.  860,  27  U.  S.  (L.  ed.)  793;  Eg- 
bert V.  Lippmann,  (1881)  104  U.  S.  333, 
26  U.  S.  (L.  ed.)  755,  (1878)  15  Blatchf. 
295,  8  Fed.  Cas.  No.  4,306 ;  Bates  v,  Coe, 
(1878)  98  U.  S.  31,  25  U.  S.  (L.  ed.)  68; 
Campbell  v.  New  York,  (S.  D.  N.  Y.  1888) 
35  Fed.  504;  Lovering  v,  Dutcher,  (1861) 
2  Hayw.  AH.  (D.  C.)  367,  15  Fed.  Cas. 
No.  8,553;  Elli thorp  v.  Robertson,  (1858) 
MacA.  Pat.  Cas.  585,  8  Fed.  Cas.  No. 
4,409;  In  re  Drawbaugh,  (1894)  3  App. 
Cas.  (D.  C.)  236.  Contra,  Davis  v.  Fred- 
ericks, (S.  D.  N.  Y.  1884)   19  Fed.  99. 

With  content  of  inventor.— If  an  in- 
vention is  used  publicly  or  sold  by  the  in- 
ventor himself  or  is  used  or  sold  by  other 
persons  with  the  consent  and  allowance  of 
the  inventor,  it  is  sufficient  to  defeat  the 
patent.  McClurg  t*.  Kingsland,  (1843)  1 
How.  202,  11  U.  S.  (L.  ed.)  102;  Smith, 
etc,  Mfg.  Co.  V.  Sprague,  (1887)  123  U. 
S.  249,  8  S.  Ct  122,  31  U.  S.  (L.  ed.)  141; 
Manning  i?.  Cape  Ann  Isinglass,  etc.,  Co., 
(1883)  108  U.  S.  462,  2  S.  Ct.  860,  27  U. 
S.  (L.  ed.)  793;  Worley  v.  Loker  To- 
bacco Co.,  (1882)  104  U.  S.  340,  26  U.  S. 
(L.  ed.)  821;  Consolidated  Fruit- Jar  Co. 
».  Wright,  (1877)  94  U.  S.  92,  24  U.  S. 
(L.  ed.)  68;  McGill  v.  Universal  Paper- 
Fastener  Co.,  (N.  D.  111.  1891)  48  Fed. 
229;  Driven- Well  Cases,  (S.  D.  la.  1883) 
16  Fed.  387;  Sisson  t\  Gilbert,  (1871)  9 
Blatchf.  185,  22  Fed.  Cas.  No.     12,912. 

If  an  inventor  passes  his  invention  into 
the  hands  of  different  persons  to  use  and 
teat  as  to  the  usefulness  of  the  device  be- 
fore application  for  a  patent,  such  use  by 
them  must  be  restricted  to  experimental 
use;  and  if  they  are  permitted  to  use  the 
device  publicly  as  a  nonpatented  article, 
and  it  is  either  sold  or  given  away  to 
even  a  few  persons,  their  use  of  it  will  be 
a  prior  public  use  which  may  deprive  the 
inventor  of  his  right  to  a  patent.  Bradley 
V,  Eccles,  (N.  D.  N.  Y.  1905)  138  Fed. 
911. 

Consent  to  unrestricted  use.— The  allow- 
ance by  an  inventor  of  the  unrestricted 
use  of  an  invention  for  more  than  two 
years  before  he  applied  for  a  patent,  with- 
out injunction  of  secrecy  or  other  condi- 


tions, constitutes  a  sufficient  public  use. 
Manning  v.  Cape  Ann  Isinglass,  etc.,  Co., 

(1883)  108  U.  S.  462,  2  S.  Ct.  860,  27  U. 
S.    (L.    ed.)     793;    Egbert   v.   Lippmann, 

(1881)  104  U.  S.  333,  26  U.  S.  (L.  ed.) 
765. 

Hade  by  others  without  objection. —  If 
the  inventor  himself  makes  and  sells  the 
thing  to  be  used  by  others,  or  it  is  made 
by  one  other  person  only,  with  his  knowl- 
edge and  without  objection,  before  his  ap- 
plication for  patent,  a  fortiori,  if  he 
suffers  it  to  get  into  general  use,  it  will 
haw  been  in  public  use.  Henry  <;.  Provi- 
dence Tool  Co.,  (1878)  3  B.  &  A.  Pat. 
Cas.  601,  11  Fed.  Cas.  No.  6,384. 

Compensation. —  If  the  inventor  allows 
his  machine  to  be  used  by  other  persons 
generally,  either  with  or  without  com- 
pensation, or  if  it  is,  with  his  consent,  on 
sale  for  such  use,  then  it  will  be  in  pub- 
lic use  and  on  public  sale  within  the  mean- 
ing of  the  law.  Elizabeth  r.  American 
Nicholson  Pavement  Co.,  (1878)  97  U.  S. 
126,  24  U.  S.  (L.  ed.)   1000. 

Delay  caused  by  illness. —  The  fact  that 
the  inventor  from  time  to  time  declared 
that  he  intended  to  obtain  a  patent  for 
the  invention,  and  that  his  delay  was 
caused  by  ill  health,  cannot  operate  to 
destroy  the  peremptory  consequence  im- 
posed by  the  statute  because  of  the  lapse 
of  time  in  connection  with  the  public  use. 
Egbert  v,  Lippmann,  (1878)  15  Blatchf. 
296,  8  Fed.  Cas.  No.  4,306. 

Effect  of  delay  on  secret  invention. — 
Where  an  inventor  has  kept  his  invention 
secret  he  will  not  be  deprived  of  his  right 
to  a  patent  by  delay,  but  if  for  more  than 
two  years  prior  to  his  application  for  a 
patent  the  invention  bec(»nes  public  and 
is  used  or  sold,  his  right  is  gone.  Ken- 
dall V.  Winsor,  (1859)  21  How.  322,  16 
U.  S.  (L.  ed.)  165;  Parks  f?.  Booth, 
(1880)  102  U.  S.  96,  26  U.  S.  (L.  ed.) 
54;  Bates  v.  Coe,  (1878)  98  U.  S.  31,  25 
U.  S.  ( L.  ed. )  68. 

That  a  patented  article  was  made  more 
than  two  years  prior  to  the  application 
for  a  patent  is  immaterial  where  no  pub- 
lic use  or  sale  is  shown.  Comstoek  v. 
Sanduaky  Seat  Co.,  (1878)  3  B.  &  A.  Pat. 
Cas.   188,  6   Fed.  Cas.  No.  3,082. 

Mere  forbearance  to  apply  for  a  patent 
until  one  has  perfected  his  invention  and 
tested  it  by  actual  practice  affords  no 
just  ground  to  presume  its  abandonment. 
Agawam  Woollen  Co.  v,  Jordan,  (1868) 
7  Wall.  583,  19  U.  S.  (L.  ed.)  177;  Mast 
V.  Dempster  Mill  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1897)  82  Fed.  327,  49  U.  S.  App. 
508,  27  C.  C.  A.  191;  Adams  t*.  Jones, 
(1859)  1  Fish.  Pat.  Cas.  527,  1  Fed.  Cas. 
No.  57;  Babcock  v.  Degener,  (1859) 
MacA.  Pat.  Cas.  607,  2  Fed.  Cas.  No. 
698;  Jones  f.  Sewall,  (1878)  3  Cliff.  563, 
13  Fed.  Cas.  No.  7,495;  McMillin  v.  Bar- 
clay,    (1871)    4    Brews.     (Pa.)    275,    16 
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Fed.  Cas.  No.  8,902;  Pitta  v,  Edmonds, 
(1857)  1  Bisf.  168,  19  Fed.  Cas.  No. 
11,191. 

Constraction  and  sale  by  another. — 
Where  an  inventor  ^periments  in  good 
faith  and  with  reasonable  diligence  to 
perfect  his  invention,  and  within  two 
years  after  its  completion  applies  for  a 
patent,  his  patent  will  not  be  defeated 
by  the  fact  that  another  constructed  and 
sold  a  form  of  the  invention  without  his 
knowledge  during  the  time  of  the  experi- 
ments and  before  its  completion,  though 
more  than  two  years  before  the  applica- 
tion. Campbell  v.  New  York,  (S.  D.  N.  Y. 
1891)  47  Fed.  515. 

An  assignment  or  sale  of  the  patent 
itself  is  not  a  putting  on  sale  within  the 
meaning  of  this  statute  and  R.  S.  sec. 
4920,  infra,  p.  309.  U.  S.  Electric  Light- 
ing Co.  V.  Consolidated  Electric  Light 
Co.,  (S.  D.  N.  Y.  1888)  33  Fed.  869. 

An  agroement  for  the  transfer  of  the 
invention  for  the  joint  benefit  of  the  in- 
ventors and  those  who  will  advance  money 
for  the  manufacture  or  use  of  the  ma- 
chines invented,  not  carried  into  execu- 
tion, and  unaccompanied  by  any  public 
use  of  the  machine,  will  not  affect  the 
validity  of  the  patent.  Elm  City  Co.  r. 
Wooater,  (1873)  6  Fish.  Pat.  Cas.  462,  8 
Fed.  Cas.  No.  4,415. 

Aasignment  to  user. —  The  inventor  can- 
not relieve  himself  of  the  consequences  of 
the  prior  public  use  of  his  patented  in- 
vention by  assigning  an  interest  in  his 
invention  or  patent  to  the  person  by 
whom  the  invention  was  thus  used.  Wor- 
ley  t?.  Loker  Tobacco  Co.,  ( 1882)  104  U.  8. 
340,  26  U.  S.  (L.  ed.)  821. 

Conditional  sale. —  While  a  shop  test  of 
a  machine  may  be  sufficient  to  show  a 
reduction  to  practice,  especially  in  view 
of  favorable  results  being  obtamed  by  a 
later  actual  test  under  the  conditions  of 
ordinary  use  for  which  the  machine  is 
intended,  it  does  not  necessarily  remove 
the  machine  from  the  domain  of  experi- 
ment, so  as  to  constitute  a  conditional 
sale  a  public  sale.  In  re  Mills,  (1905) 
25  App.  Cas.  (D.  C.)  377. 

A   conditional  sale,  or  a  sale  on  ap- 

Sroval,  or  an  offer  to  sell,  makes  the 
evioe  "on  sale"  within  this  section. 
Henry  i;.  Francestown  Soapstone  Co.,  (C. 
C.  N.  H.  1880)  2  Fed.  78;  Kells  v.  Mc- 
KenjEie,  (E.  D.  Mich.  1881)  9  Fed,  284; 
Lyman  v.  Maypole,  (N.  D.  111.  1884)  19 
Fed.  735;  Craig  r.  Michigan  Lubricator 
Co.,  (E.  D.  Mich.  1896)   72  Fed.  173. 

Proof  of  prior  public  use. — As  a  gen- 
eral proposition,  mere  oral  testimony,  de- 
pending on  the  recollection  of  the  wit- 
nesses, will  not  be  regarded  as  sufficient 
to  establiah  prior  public*  use,  to  defeat  a 
patent.  Interurban  Ry.,  etc.,  Co.  r.  WeHt- 
inghouse  Electric,  etc.',  Co.,  (C.  C.  A.  6th 
Cir.  1911)  186  Fed.  166,  108  C.  C.  A. 
298. 


Applicant  as  witness  regarding  prior 
use. —  Where  it  is  sought  to  be  shown 
that  an  invention  was  in  public  use,  the 
applicant  is  entitled  to  be  heard  as  a 
witness  in  his  own  behalf.  In  re  Mills, 
(1905)   25  App.  Cas.   (D.  C.)   377. 

Character  of  evidence  of  prior  use. — 
There  is  no  hard  and  fast  rule  as  to  the 
measure  or  kind  of  proof  required  to 
establish  prior  use  of  a  patented  device, 
further  than  that  it  must  be  clear  and 
satisfactory  to  the  judicial  mind  in  each 
case.  Sipp  Electric,  etc.,  Co.  c.  Atwood- 
Morrison  Co.,  (C.  C.  A.  3d  Cir.  1906)  142 
Fed.  149,  73  C.  C.  A.  367,  reversing 
(C.  C.  N.  J.  1905)   136  Fed.  859. 

It  is  well  settled  that  on  the  issue  of 
prior  use,  the  defendant  must  show  such 
use  by  clear  and  satisfactory  evidence  and 
beyond  a  reasonable  doubt.  W^avman  t*. 
Louis  Lipp  Co.,  (S.  D.  Ohio  1912)  222 
Fed.  679.  Fairly  balanced  itestimony  of 
distinterested  ana  impartial  witness  touch- 
ing alleged  prior  use  is  not  sufficient;  it 
must  be  established  by  clear,  convincing 
proof  beyond  a  reasonable  doubt.  Peelle 
Co.  r.  Rashkin,  (C.  C.  A.  2d  Cir.  1915) 
222  Fed.  293,  188  C.  C.  A.  19. 

On  the  question  of  the  evidence  of  prior 
use,  sufficient  in  law  to  negative  the  nov- 
elty of  invention,  see  Diamond  Patent  Co. 
V.  S.  E.  Carr  Co.,  (C.  C.  A.  9th  Cir.  1914) 
217  Fed.  400,  133  C.  C.  A.  310. 

Burden  of  proving  prior  use. — ^A  defend- 
ant has  the  burden  to  establish  an  alleged 
prior  use  to  defeat  a  patent  by  proofs 
clear,  satisfactory,  and  beyond  reasonable 
doubt.  Timolat  v.  Philadelphia  Pneu- 
matic Tool  Co.,  (S.  D.  N.  Y.  1904)  131 
Fed.  257. 

Under  the  rule  that  the  defense  of  prior 
use  must  be  established  beyond  a  reason- 
able doubt  it  will  not  be  sustained  when 
it  rests  on  the  recollection  of  a  single 
witness,  especially  when  his  knowl^lge 
depends  in  large  part  on  information  re- 
ceived from  others  who  are  not  called. 
Albright  v.  Langfeld,  (E.  D.  Pa.  1904) 
131   Fed.  473. 

The  burden  of  proof  to  establish  a  de- 
fense of  prior  use  to  invalidate  a  patent 
rests  on  the  defendant.  Parker  f.  Steb- 
ler,  (C.  C.  A.  9th  Cir.  1910)  177  Fed. 
210,  101  C.  C.  A.  380. 

For  patents  held  void  because  of  antici- 
pation and  prior  use,  see  Elliott  Co.  r. 
Robertson,  (W.  D.  Pa.  1915)  219  Fed. 
899. 

VIII.  Abandonment 

''Abandonment "  defined.— Abandonment 
means  the  dedication  or  relinquishment 
to  the  public  by  the  inventor  of  his  ex- 
clusive rights  to  the  invention.  U.  S.  r. 
Hall,  (1888)  7  Mackey  (D.  C.)  14;  Con- 
solidated Fruit  Jar  Co.  r.  Bellaire  Stamp- 
ing Co.,  (S.  D.  Ohio  1886)   27  Fed.  377. 

Complete  invention, —  The  term  '*  aban- 
donment "  contemplates  the  surrender  to 
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the  public  of  a  complete  invention  em- 
bodied in  an  operative  form.  American 
*  Hide,  etc.,  Splitting,  etc.,  Mach.  Co.  v, 
American  Tool,  etc.,  Co.,  (1870)  Holmes 
503,  1  Fed.  Cas.  No.  302;  Bromley  Bros. 
Carpet  Co.  t?.  Stewart,  (E.  D.  Pa.  1892) 
51  Fed.  912;  Consolidated  Fruit  Jar  Co. 
V,  Bellaire  Stamping  Co.,  (S.  D.  Ohio 
1886)  27  Fed.  377;  Locomotive  Engine 
Safety  Truck  Co.  v.  Pennsylvania  R.  Co., 
(1874)  1  B.  &  A.  Pat.  Cas.  470,  15  Fed. 
Cas.  No.  8,453. 

A  design  may  be  abandoned  as  well  as 
other  classes  of  invention,  and  proof  of 
abandonment  will  defeat  the  issue  of  a 
design  patent.  Anderson  r.  Eiler,  (W.  D. 
Pa.  1891)  46  Fed.  777. 

Test  of  abandonment. —  The  test  of 
abandonment  is  the  intention  upon  the 
part  of  the  inventor.  Shaw  v.  Cooper, 
(1833)  7  Pet.  292,  8  U.  S.  (L.  ed.)  689; 
Grant  i;.  Rrtymond,  (1832)  6  Pet.  218,  8 
U.  S.  (L.  ed.)  376;  Pennock  f.  Dialogue, 
(1829)  2  Pet.  1,  7  U.  S.  (L.  ed.)  327; 
Beedle  r.  Bennett,  (1887)  122  U.  S.  71, 
7  S.  Ct.  1090,  30  U.  S.  (L.  ed.)  1074; 
Woodbury  Patent  Planing- Mach.  Co.  r. 
Keith,  (1880)  101  U.  S.  479,  25  U.  S. 
(L.  ed.)  939;  Pitts  v.  Hall,  (1851)  2 
Blat^Oif.  229,  19  Fed.  Cas.  No.  11,192; 
Sayles  v.  Chicago,  etc.,  R.  Co.,  (1865)  1 
Biss.  468,  21  Fed.  Cas.  No.  12,414;  John- 
sen  V.  Fassman,  (1871)  1  Woods  138,  13 
Fed.  Caa.  No.  7,365;  Bevin  f.  East  Hamp- 
ton Bell  Co.,  (1871)  9  Blatchf.  60,  3  Fed. 
Cas.  No.  1,379. 

In  American  Brake-Shoe,  etc.,  Co.  r. 
Hoadley  Brake-Shoe  Co.,  (D.  C.  Mass. 
1915)  $22  Fed.  327,  the  court  held  that  a 
patentee  or  his  successor  did  not  lose 
his  right  to  protection  by  ceasing  to  manu- 
facture under  the  patent,  in  the  absence 
of  a  shown  intention  to  abandon  the 
invention. 

Clear  evidence  of  an  intention  to  dedi- 
cate an  improvement  to  the  public  is 
indispensable  to  establish  an  abandonment 
under  the  patent  law.  Ide  v.  Trorlicht, 
etc.,  Carpet  Co.,  (C.  C.  A.  8th  Cir.  1902) 
115  Fed.  137,  53  C.  C.  A.  341. 

Intention  shown  by  conduct. — ^An  in- 
ventor ma.j  abandon  his  invention  by  con- 
duct on  his  part  inconsistent  with  an  in- 
tention to  claim  it  or  by  conduct  which 
clearly  shows  his  intention  to  abandon  it. 
U.  S.  Rifle,  etc.,  Co.  r.  Whitney  Arms  Co., 
(1877)  14  Blatchf.  94,  28  Fed.  Cas.  No. 
16,793;  Parkhurst  t*.  Kinsman,  (1849)  1 
Blatchf.  488,  18  Fed.  Cas.  No.  10,757; 
Johnson  t\  Root,  (1862)  2  Cliff.  108,  13 
Fed.  Cas.  No.  7,409;  White  t\  Allen, 
(1863)  2  Cliff.  224,  29  Fed.  Cas.  No. 
17,535;  American  Hide,  etc..  Splitting, 
etc.,  Mach.  Co.  v.  American  Tool,  etc., 
Co.,  (1870)  Holmes  503,  1  Fed.  Cas.  No. 
302;  Kendall  r.  Winsor,  (1859)  21  How. 
322,  16  U.  S.  (L.  ed.)  165:  Oayler  r. 
Wilder,  (1850)  10  How.  477,  13  U.  S. 
(L.  ed.)  604;  Shaw  t;.  Cooper,  (1833)  7 
Pet.  292,  8  U.  S.   (L.  ed.)   689;  Pennock 


V,  Dialogue,  (1829)  2  Pet.  1,  7  U.  S. 
(L-  ed.)  327;  Seymour  r.  Osborne,  (1871) 
11  Wall.  516,  20  U.  S.  (L.  ed.)  33; 
Beedle  v.  Bennett,  ^887)  122  U.  S.  71,  7 
S.  Ct.  1090,  30  U.  S.  (L.  ed.)  1074;  Tele- 
phone Cases,  (1888)  126  U.  S.  1,  8  S.  Ct. 
778,  31  U.  S.  (L.  ed.)  863;  Egbert  v. 
Lippmann,  (1881)  104  U.  S.  333,  26  U.  S. 
(L.  ed.)  755;  Woodbury  Patent  Planing- 
Mach.  Co.  V.  Keith,  (1880)  101  U.  S.  479, 
25  U.  S.  (L.  ed.)  939;  Blake  v.  Robertson, 
(1876)  94  U.  S.  728,  24  U.  S.  (L.  ed.) 
245;  Crown  Cork,  etc.,  Co.  r.  Aluminum 
Stopper  Co.,  (C.  C.  A.  4th  Cir.  1901) 
108  Fed.  845,  48  C.  C.  A.  72;  Anderson  v, 
Eiler,  (W.  D.  Pa.  1891)  46  Fed.  777; 
Johnson  v.  Root,  (1862)  2  Fish.  Pat.  Cas. 
291,  13  Fed.  Cas.  No.  7,409;  Traver  v. 
Brown,  (1899)  14  App.  Cas.  (D.  C.)  34; 
Earl  t\  Page,  (1834)  6  N.  H.  477,  26 
Am.  Dec.  711;  McCay  v.  Burr,  (1847)  6 
Pa.  St.  147,  47  Am.  Dec.  441. 

Declared  intention. — ^Where  an  inventor 
expressly  declares  his  intention  to  aban- 
don, this  is,  of  course,  sufficient.  Sayles 
V.  Chicago,  etc.,  R.  Co.,  (1865)  1  Bias. 
468,  21  Fed.  Cas.  No.  12,414;  Pitts  v. 
Hall,  (1851)  2  Blatchf.  229,  19  Fed.  Cas. 
No.  11,192;  Johnsen  v.  Fassman,  (1871) 
1  Woods  138,  13  Fed.  Cas.  No.  7,365. 

Abandonment  before  or  after  applica- 
tion.— An  invention  may  be  abandoned 
either  before  or  after  the  application  for 
a  patent  or  before  or  after  the  patent  is 
granted.  Woodbury  Patent  Planing- 
Mach.  Co.  1?.  Keith,  (1880)  101  U.  S. 
479,  25  U.  S.  (L.  ed.)  939;  Ransom  r. 
New  York,  (1856)  1  Fish.  Pat.  Cas.  252, 
20  Fed.  Cas.  No.  11,573;  Pitts  v.  Hall, 
(1851)  2  Blatchf.  229,  19  Fed.  Cas.  No. 
11,192;  Traver  v.  Brown,  (1899)  14  App. 
Cas.   (D.  C.)   34. 

Within  two  years  prior  to  application. 
—  If  the  intent  of  an  inventor  to  aban- 
don his  invention  can  be  shown,  it  may 
take  place  even  within  the  two  years 
prior  to  his  application  for  a  patent,  dur- 
ing which  he  may  make,  use,  and  sell  his 
invention  without  forfeiting  his  right  to 
a  patent.  Elizabeth  v.  American  Nichol- 
son Pavement  Co.,  (1878)  97  U.  S.  126, 
24  U.  S.  (L.  ed.)  1000;  Mast  v.  Dempster 
Mill  Mfg.  Co.,  (C.  C.  Nebr.  1896)  71 
Fed.  701;  Sanders  v,  Logan,  (1861)  2 
Fish.  Pat.  Cas.  167,  21  Fed.  Cas.  No. 
12,295. 

But  without  some  further  act  tending 
to  show  the  intention  of  the  inventor  to 
abandon  his  invention  it  will  not  be 
deemed  abandoned  by  the  mere  public 
sale  or  use  within  two  years  prior  to  his 
application  for  a  patent.  Mast  r.  Demp- 
ster Mill  Mfg.  Co.,  (C.  C.  A.  8th  Cir. 
1897)  82  Fed.  327,  49  U.  S.  App.  508,  27 
C.  C.  A.  191; 'Pitts  V.  Hall,  (1851)  2 
Blatchf.  229,  19  Fed.  Cas.  No.  11,192; 
McMillin  v.  Barclay,  (1871)  5  Fish.  Pat. 
Cas.  189,  16  Fed.  Cas.  No.  8,902;  McCor- 
mick  f.  Seymour,  (1851)  2  Blatchf.  240, 
15  Fed.  Cas.  No.  8,726. 
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General  use. —  It  is  sufficient  to  consti- 
tute an  abandonment  if  the  inventor 
knowingly  and  without  objection  permits 
his  invention  to  go  into  general  use. 
Bevin  v.  East  Hampton  Bell  Co.,  (1871) 
9  Blatchf.  60,  3  Fed.  Cas.  No.  1,3795 
Goodyear  Dental  Vulcanite  Co.  v.  Smith, 
(1874)  Holmes  354,  10  Fed.  Caa.  No. 
5,508;  Kendall  t*.  Winsor,  (^859)  21  How. 
322,  16  U.  S.  (L.  ed.)  165;  McClurg  v. 
Kingaland,  (1843)  1  How.  202,  11  U.  S. 
(L.  ed.)  102;  Shaw  v.  Cooper,  (1S33)  7 
Pet  292,  8  U.  S.  (L.  ed.)  689;  Grant  r. 
Raymond,  (1832)  6  Pet.  218,  8  U.  S. 
(L.  ed.)  376;  Pennock  v.  Dialogue,  (1829) 
2  Pet.  1,  7  U.  S.  (L.  ed.)  327;  Agawam 
Woolen  Co.  v.  Jordan,  (1869)  7  Wall. 
583,  19  U.  S.  (L.  ed.)  177;  Root  v. 
Third  Ave.  R.  O.,  (1892)  146  U.  S.  210, 
13  S.  Ct.  100,  36  U.  S.  (L.  ed.)  946; 
International  Tooth-Crown  Co.  v.  Gay- 
lord,  (1891)  140  U.  S.  56,  11  S.  Ct.  716, 
35  U.  S.  (L.  ed.)  347;  Beedle  v,  Bennett, 
(1887)  122  U.  S.  71,  7  S.  Ct.  1090,  30 
U.  S.  (L.  ed.)  1074;  Hall  t'.  MacNeale, 
(1882)  107  U.  S.  90,  2  S.  a.  73,  27  U.  S. 
(L.  ed,)  367;  Elizabeth  v,  American  Nich- 
olson Pavement  Co.,  (1878)  97  U.  S.  126, 
24  U.  S.  (L.  ed.)  1000;  Consolidated 
Fruit- Jar  Co.  v.  Wright,  (1877)  94  U.  S. 
92,  24  U.  S.  (L.  ed.)  68;  Mast  f.  Demp- 
ster Mill  Mfg.  Co.,  (C.  C.  Neb.  1896)  71 
Fed,  701;  Craver  v.  Weyhrich,  (S.  D.  111. 
1887)  31  Fed.  607;  Hutchinson  v.  Ever- 
ett, (NT.  D.  lU.  1885)  26  Fed.  531;  WTiit- 
ney  v.  Emmett,  (1831)  Baldw.  303,  29 
Fed.  Cas.  No.  17,585;  Pennock  r.  Dia- 
logue, (1825)  4  W'ash.  538,  19  Fed.  Cas. 
No.  10,941;  Melius  v.  Silsbee,  (1825)  4 
Mason  108,  16  Fed.  Cas.  No.  9,404;  Jones 
r.  Sewall,  (1873)  6  Fish.  Pat.  Cas.  343, 
13  Fed.  Cas.  No.  7,495;  GSoodyear  v. 
Blake,  (1869)   10  Fed.  Cas.  No.  5,560. 

Public  foreign  use. —  If  an  inventor  per- 
mits a  public  foreign  use  it  is  sufficient 
to  constitute  an  abandonment.  Shaw  t;. 
Cooper,  (1833)  7  Pet.  292,  8  U.  S.  (L. 
ed.)  689. 

Concealed  invention. —  The  fact  that  an 
inventor  conceals  or  withholds  an  inren- 
tion  from  the  public  does  not  constitute 
an  abandonment.  American  Sulphite 
Pulp  Co.  V,  Howland  Falls  Pulp  Co.,  (C. 
C.  A.  Ist  Cir.  1897)  80  FecT  396,  50 
U.  S.  App.  52,  25  C.  C.  A.  500;  Western 
Electric  Co.  r.  »Sperry  Electric  Co.,  (C.  C. 
A.  7th  Cir.  1893)  58  Fed.  186,  18  U.  S. 
App.  177,  7  C.  C.  A.  164;  Ayling  v,  Hull, 
(1865)  2  Cliff.  494,  2  Fed.  Cas.  No.  686; 
Wood  r.  Cleveland  Rolling-Mill  Co.,  (1871) 
4  Fish.  Pat.  Cas.  550,  30  Fed.  Cas.  No. 
17,941;  Russell,  etc.,  Mfg.  Co.  v.  Mallory, 
(1872)  10  Blatchf.  140,  21  Fed.  Cas.  No. 
12,166;  Babcock  v.  Degener,  (1859)  MacA. 
Pat.  Cas.  607,  2  Fed.  Cas.  No.  698 ;  Knox 
r.  Loweree,  (1874)  1  B.  &  A.  Pat.  Cas. 
589.  14  Fed.  Cas.  No.  7,910;  Mason  v, 
Hepburn,  (1898)  13  App.  Cas.  (D.  C.) 
86. 

The  fact  that  the  first  inventor  failed 


to  apply  for  a  patent  and  to  manufacture 
and  to  put  his  invention  on  the  market 
for  about  two  years,  because  of  business 
reverses  and  poverty  and  inability  to  ob- 
tain assistance  from  others,  shows  such 
concealment  of  his  invention  as  will  de- 
prive him  of  an  award  of  priority  ajs 
against  a  subsequent  inventor  who  had 
obtained  a  patent.  Brown  t*.  Blood,  (1903) 
22  App.  Cas.  (D.  C.)  216. 

Deliberate  concealment,  by  the  junior 
party  to  an  interference,  of  an  invention 
from  the  public  for  two  and  a  half  years, 
with  no  change  of  such  policy  of  conceal- 
ment until  he  obtained  knowledge  of  the 
senior  party's  efforts  in  the  same  field, 
during  which  time  the  senior  party,  with 
no  knowledge  of  his  rival's  invention, 
worked  diligently  to  perfect  the  invention 
and  to  put  his  product  on  the  market, 
and  applied  for  a  patent,  will  render  the 
junior  party's  rights,  based  on  his  prior 
construction  of  an  operative  device,  sub- 
ordinate to  the  right  of  the  senior  appli- 
cant, who,  within  the  policy  of  the  law, 
is  the  first  to  invent;  and  the  fact  that 
the  senior  party's  application  had  not 
ripened  into  a  patent  before  the  filing  of 
the  junior  party's  application  will  not 
affect  the  cause.  Matthes  r.  Burt,  (1904) 
24  App.  Cas.   (D.  C.)   265. 

Similar  devices  by  same  inventor. — 
Where  a  party  has  invented  two  similar 
devices  for  the  same  article  of  manufac- 
ture, he  does  not  necessarily  abandon  one 
by  applying  for  a  patent  for  the  other,  if 
there  is  a  sufficient  difference  in  principle 
governing  the  two  devices  to  justify  the 
issuance  of  patents  for  both.  Hunter  v. 
Stikeman,  (1898)  13  App.  Cas.  (D.  C.) 
214. 

Sale  of  process  product. —  The  sale  of 
a  product  by  which  the  process  of  manu- 
facture is  not  disclosed  will  not  consti- 
tute an  abandonment  of  the  process. 
Goodyear  v.  Day,  (1852)  10  Fed.  Cas. 
No.  5,566. 

Ezperiniental  use. — ^An  invention  is  not 
abandoned  by  an  experimental  use.  Root 
V.  Third  Ave.  R.  Co.,  (1892)  146  U.  S. 
210,  13  S.  Ct.  100,  36  U.  S.  (L.  ed.)  946; 
Elizabeth  v,  American  Nicholson  Pave- 
ment Co.,  (1878)  97  U.  S.  126,  24  U.  S. 
(L.  ed.)  1000;  Harmon  t?.  Struthers,  (W. 
D.  Pa.  1890)  43  Fed.  437;  Stanley  v. 
Hewitt,  (1836)  22  Fed.  Cas.  No.  13,285; 
Locomotive  Engine  Safety  Truck  Co.  v. 
Pennsylvania  R.  Co.,  (1^74)  1  B.  &  A. 
Pat.  Cas.  470,  15  Fed.  Cas.  No.  8,453. 

Abandonment  and  dedication  to  the 
public  use  by  one  of  the  parties  to  an 
mterference  mvolving  an  appilratus  for 
the  manufacture  of  rubber  shoes  is  not 
shown,  where  it  appears  that  he  made 
experimental  tests  ot  the  product  of  his 
invention  by  having  boots  made  with  it 
worn  by  the  men  in  the  employ  of  the 
company  with  which  he  was  connected, 
testinff  them  in  connection  with  boots 
then  being  manufactured,  continued  his 
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experiments  for  two  years,  and  filed  an 
application  for  the  process,  followed  by 
an  application  for  the  apparatus.  Saund- 
ers t?.  Miller,  (1909)  33  App.  Cas.  (D.G.) 
466. 

Discontinuance  of  experiments. —  Total 
abandonment  of  experiments,  and  neglect 
and  loss  of  the  physical  things  made,  to- 
gether with  inaction  by  the  alleged  in- 
ventor and  his  assignee  for  two  years, 
justify  the  conclusion  df  abandoned  ex- 
periment and  failure  to  successfully  re- 
duce to  practice.  Richards  v.  Burkholder, 
(1907)  29  App.  Cas.   (D.  C.)  485. 

A  party  to  an  interference  claimed  to 
have  made  and  successfully  tested  a  device 
embodying  the  invention  of  the  issue,  an 
improvement  in  sewing  machines,  by  at- 
taching it  to  a  sewing  machine  manufac- 
tured by  his  assignee,  a  sewing  machine 
company,  and  operating  it.  It  appeared 
that  the  device  was  then  removed  from  the 
machine  —  which  was  afterwards  sold  to 
the  trade  —  and  put  away  in  the  drawer  of 
a  desk  in  a  room  to  which  the  officers  of 
the  company  alone  had  access,  where  it 
remained  four  years  during  which  time  the 
old  machines  and  improved  ones  were  sold 
without  such  device  being  attached  to 
them  or  used  in  any  way  or  any  attempt 
being  made  to  obtain  a  patent  upon  it, 
although  it  was  a  simple  device,  easily 
attached  to  the  machines  then  in  use  and 
there  were  no  difficulties  in  the  way  of  its 
manufacture.  Held,  that  the  making  and 
operating  of  the  device  must  be  regarded 
as  an  unsuccessful  and  abandoned  experi- 
ment. Quist  V.  Ostrom,  (1904)  23  App. 
Cas.  (D.  C.)  69. 

A  defendant  cannot  defeat  an  otherwise 
valid  patent  by  showing  abandoned  experi- 
ments even  though  these  might  have  pro- 
gressed to  the  point  of  disclosing  the 
patentable  invention.  Lovell-McConnell 
Mfg.  Co.  V.  Automobile  Supply  Mfg.  Co., 
(E.  D.  N.  Y.  1914)  212  Fed.  192,  wherein 
the  court  said:  *'  Mere  experimentation  in 
public  or  in  a  public  place  followed  by  no 
improvement  upon  the  prior  art,  and  ulti- 
mately abandoned,  is  not  sufficient  to  de- 
feat a  subsequent  invention  upon  which 
patent  has  been  issued,  and  which  has 
finally  proven  to  be  of  commercial  value, 
BO  that  those  who  abandoned  their  unsuc- 
cessful experiments  realized  what  they 
might  have  accomplished  if  they  had  them- 
selves reached  the  point  where  the  inven- 
tion could  have  been  patented  by  them." 

Within  two  years. —  An  inventor  who 
has  reduced  his  invention  to  practice  being 
entitled  to  a  period  of  two  years  in  which 
to  put  it  in  public  use  and  on  sale,  an 
abandonment  within  such  period  cannot 
be  presumed,  but  it  must  be  proved.  Rolfe 
V.  Hoffman,  (1905)  26  App.  Cas.  (D.  C.) 
336. 

Agreement  to  selL — It  is  not  sufficient 
to  constitute  an  abandonment  if  an  agree- 
ment is  made  to  sell  an  invention  or  a 


patented  article  before  its  completion. 
Sparkman  v,  Higgins,  (1846)  1  Blatchf. 
206,  Fed.  Cas.  No.  13,208. 

The  filing  of  an  application  for  a  pat- 
ent is  prima  facie  evidence  that  there  is 
no  intention  to  abandon  the  invention. 
Adams  v.  Jones,  (1869)  1  Fish.  Pat.  Cas. 
527,  1  Fed.  Cas.  No.  67. 

The  application  for  the  patent  within 
two  years  after  the  invention  was  made 
was  presumptive  evidence  of  an  intention 
not  to  dedicate  it  to  the  public.  Mast  tr. 
Dempster  Mill  Mfg.  Co.,  (C.  C.  A.  8th  Cir. 
1897)  82  Fed.  327,  49  U.  S.  App.  608, 
27   C.   C.  A.   191. 

Abandonment  after  filing  application.-^ 
After  an  application  has  been  filed  there  is 
no  abandonment  unless  the  inventor  sur- 
renders the  invention,  ceases  to  prosecute 
his  application,  and  gives  the  invention  to 
the  public.  Dederick  t\  Fox,  (W.  D.  Pa. 
1893)  56  Fed.  714;  Pittsburgh  Reduction 
Co.  V.  Cowles  Electric  Smelting,  etc.,  Co., 
(N.  D.  Ohio  1893)  65  Fed.  301;  Ligowski 
Clay-Pigeon  Co.  t\  American  Clay-Bird  Co., 
(S.  D.  Ohio  1888)  34  Fed.  328;  Jones  t?. 
Sewell,  (1870)  6  Fish.  Pat.  Cas.  343,  13 
Fed.  Cas.  No.  7,495;  Colgate  v.  Western 
Union  Tel.  Co.,  (1878)  15  Blatchf.  365,  14 
Pat.  Off.  Qaz.  943,  6  Fed.  Cas.  No.  2,995. 

Delay  by  patent  oflficc. —  Delay  by  the 
patent  office  by  no  fault  of  the  inventor 
will  not  constitute  an  abandonment. 
Crown  Cork,  etc.,  Co.  t\  Aluminum  Stopper 
Co.,  (C.  C.  A.  4th  Cir.  1901)  108  Fed.  845, 
48  C.  C.  A.  72;  Adams  i?.  Jones,  (1859)  1 
Fish.  Pat.  Cas.  527,  1  Fed.  Cas.  No.  57; 
Dental  Vulcanite  Co.  v.  Wetherbee,  (1866) 
2  Cliff.  555,  7  Fed.  Cas.  No.  3,810;  Sayles 
i\  Chicago,  etc.,  R.  Co.,  (1865)  2  Fish.  Pat. 
Cas.  623,  21  Fed.  Cas.  No.  12,414;  Wood- 
bury Patent  Planing  Mach.  Co.  r.  Keith, 
17  Pat.  Off.  Gaz.  1,031;  Jones  r.  Sewall, 
(1873)  3  Pat.  Off.  Gaz.  630,  13  Fed.  Cas. 
No.  7,495. 

Failure  by  patent  office  to  inform* — An 
applicant  cannot  be  prejudiced  by  the  fail- 
ure of  the  officers  of  the  patent  office  to 
give  information  of  his  application  to  a 
person  who  makes  inquiry  there  in  regard 
to  it.  Sparkman  r.  Higgins,  (1846)  1 
Blatchf.  206,  22  Fed.  Cas.  No.  13,208. 

Delay  in  prosecuting  application. — An 
invention  may  be  abandoned  by  unreason- 
able delay  on  the  part  of.  the  inventor  in 
the  prosecution  of  his  application.  U.  S. 
Rifle,  etc.,  Co.  v.  Whitney  Arms  Co., 
(1877)  14  Blatchf.  94,  28  Fed.  Cas.  No. 
16,793;  Woodbury  Patent  Planing  Mach. 
Co.  f.  Keith,'  (1880)  101  U.  S.  479,  25 
U.  S.   (L.  ed.)   939. 

Application  abandoned. —  The  fact  that 
the  application  is  abandoned  is  not  suffi- 
cient to  constitute  an  abandonment  of  the 
invention.  Dederick  i;.  Fox,  (W.  D,  Pa. 
1893)  66  Fed.  714;  Lindsay  v.  Stein, 
(1882)  21  Pat.  Off.  Gaz.  1.613;  Clark  i?. 
Scott,  (1872)  9  Blatchf.  301,  2  Pat.  Off. 
Gaz.  4,  5  Fed.  Cas.  Xo.  2,833. 
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Acceptte  patent  with  narrowed  claims. 
^  Where  the  claims  of  a  patent  are  nar- 
rowed to  exclude  anticipatory  matter,  and 
a  patent  is  accepted  by  the  inventor  with 
mch  narrowed  claim,  the  matter  excluded 
therefrom  is  abandoned.  Maier  r.  Bloom, 
(C.  C.  N.  J.  1899)  95  Fed.  159. 

Bef  ectiTe  specification. —  Where  the 
specification  in  which  an  invention  is 
published  is  defective  it  is  not  sufficient 
to  show  an  abandonment.  .  Goodyear  t*. 
Dwr,    (1852)    10  Fed.  Cas.  No.  5,566. 

Snccessiye  applicationc. —  The  fact  that 
there  are  a  number  of  successive  appli- 
cations will  not  in  itself  show  an  intention 
to  abandon  the  invention,  but  all  the  appli- 
cations will  be  taken  to  be  a  part  of  the 
same    proceeding.      Godfrey     r.     Eames, 
(1864)  1  Wall.  317,  17  U.  S.  (L.  ed.)  684; 
Howe  t?.  Newton,  (1865)  2  Fish.  Pat.  Cas. 
531;    12  Fed.  Cas.  No.  6,771;   Graham  v. 
McConnick,    (1880)     21    Pat.    Off.    Gaz. 
.  1,533  i  Howard  c.  Christy,  (1876)   10  Pat. 
Off.   Gaz.   981,    12    Fed.   Cas.   No.   6,674; 
Goodyear  Dental  Vulcanite  Co.  t>,  Willis, 
(1874)   7  Pat  Off.  Gaz.  41,  10  Fed.  Cas. 
No.  5,603. 

A  patentee  who  limits  his  claims  to  the 
piedae  construction  shown  and  described, 
even  though  not  obliged  to  do  so,  cannot 
hold  as  an  infringer  one  who  uses  a  dif- 
ferent construction.  Morse  Chain  Co.  v. 
Link-Belt  Co.,  (C.  C.  A.  2d  Cir.  1911)  189 
Fed.  584,  110  C.  C.  A.  564. 

Matter  described  and  not  claimed. — 
Hatter  shown  or  described  in  a  patent  and 
not  claimed  is  presumably  abandoned. 
Deering  r.  Winona  Harvester  Works, 
(1894)  155  U.  S.  286,  15  S.  Ct.  118,  39  U. 
S.  (Li  ed.)  153;  McClain  v.  Ortmayer, 
(1891)  141  U.  S.  419,  12  S.  Ct.  76,  35  U. 
S.  (L.  ed.)  600;  Yale  Lock  Mfg.  O.  i\ 
Berkshire  Nat.  Bank,  (1890)  135  U.  S. 
Z42,  10  S.  Ct.  884,  34  U.  S.  (L.  ed,)  168; 
Parker,  etc.,  Co.  r.  Yale  Clock  Co.,  (1887) 
123  U.  S.  87,  8  S.  Ct.  38,  31  U.  S.  (L.  ed.) 
100;  Mahn  r.  Harwood,  (1884)  112  U.  S. 
354;  5  S.  Ct.  174,  6  S.  Ct.  451,  28  U.  S. 
(L.  ed.)  665;  Milkor  v.  Bridgeport  Brass 
Co.,  (1882)  104  U.  S.  350,  26  U.  S.  (L. 
ed.)  783;  Holmes  Electric  Protective  Co. 
r.  Metropolitan  Burglar  Alarm  Co.,  (S. 
D.  N.  Y.  1887)  33  Fed.  254;  Swift  r. 
Jenks,  (N.  D.  N.  Y.  1887)  29  Fed.  642; 
Railway  Register  Mfg.  Co.  v,  Broadway, 
etc.,  R.  Co.,  (S.  IX  N.  Y.  1886)  26  Fed. 
522;  Ex  p.  Derby,  (1884)  26  Pat.  Off. 
Gbz.  1,208;  Hill  p,  Commissi<Hier,  (1885) 
4  Mackey   (D.  C.)   266. 

Separable  ioTention  described,  not 
claimed. —  Where  matter  which  consti- 
tutes a  distinct  and  separable  invention  is 
described  but  not  claimed  it  is  not 
abandoned  by  the  failure  to  claim,  as  in 
such  an  instance  it  could  not  be  lawfully 
claimed.  Suffolk  Mfg.  Co.  v,  Hayden, 
(1866)  3  Wall.  315,  18  U.  S.  (L.  ed.)  7d; 
Brush  Electric  Co.  v»  Julien  Electric  Co., 
(a  D.  N.  Y.  1890)  41  Fed.  679;  Eastern 


Paper-Bag  Co.  v,  Nixon,  (S.  D.  Ohio 
1888)  35  Fed.  762;  Eastern  Paper-Bag  Co. 
r.  Standard  Paper-Bag  Co.,  (C.  C.  Mass. 
1887)  30  Fed.  63;  Railway  Register  Mfg. 
Co.  V.  Broadway,  etc.,  R.  Co.,  (*S,  D.  N.  i'. 
1886)  26  Fed. '522;  Cahn  r.  Wong  Town 
On,  (C.  C.  Cal.  1884)  19  Fed.  424;  Hatcll 
r.  Moffitt,  (C.  C.  Mass.  1883)  lo  Fed.  252; 
Vermont  Farm  Mach.  Co.  v.  Marble,   (C. 

C.  Vt.  1884)  19  Fed.  307;  Graham  f.  Mc- 
Cormick  (E.  D.  N.  Y.  1880)  11  Fed.  859; 
Qraham  r.  Geneva  Lake  (Crawford  Mfg. 
Co.,  (E.  D.  Wis.  1880)  11  Fed.  138;  Col- 
lender  f7.  Griffith  (S.  D.  N.  Y.  1880)  2  Fed. 
206;  McMillan  v.  Rees,  (W.  D.  Pa.  1880) 
1  Fed.  722. 

Unclaimed  matter  in  another  applica- 
tion.—  If  matter  is  described  and  not 
claimed  the  failure  to  claim  does  not  con^ 
stitute  an  abandonment,  if  such  matter  is 
claimed  in  another  application  pending  at 
the  same  time.  Suffolk  Mfg.  Co.  r.  Hay- 
den, (1866)  3  Wall.  315,  18  U.  S.  (L.  ed.) 
76;  Sugar  Apparatus  Mfg.  Co.  p.  Yaryan 
Mfg.  Co.,   (E.  D.  Pa.  1890)   43  Fed.   140. 

Abandonment  after  patent  issued. — An 
invention  may  be  abandoned  after  the 
issuance  of  a  patent  for  it,  and  such  aban- 
donment may  be  inferred  by  acts  which 
show  clearly  the  intention  to  abandon. 
Such  acts  may  be  a  neglect  to  utilize  the 
patent  or  to  assert  claims  against  others 
who  are  using  it  in  violation  of  the 
patentee's  exclusive  right.  Wyeth  r. 
Stone,  (1840)  1  Story  273,  30  Fed.  Cas. 
No.  18,107;  Ransome  v.  New  York,  (1856) 
1  Fish.  Pat.  Cas.  252,  20  Fed.  Cas.  No. 
11,673. 

Disuse  of  patent. —  There  is  no  aban- 
donment, however,  in  a  mere  disuse  of  the 
invention  after  the  patent  is  granted. 
Masseth  v.  Johnson,  (W.  D.  Pa.  1894)  59 
Fed.  613;  Jonathan  Mills  Mfg.  Co.  v, 
Whitehurst,  (S.  D.  Ohio  1893)  56  Fed. 
589;  Gray  r.  James,  (1817)  Pet.  (C.  C.) 
394,  10  Fed.  Cas.  No.  5,718.  In  F.  Wesel 
Mfg.  Co.  17.  Printing  Machinery  Co.,   (S. 

D.  N.  Y.  1914)  218  Fed.  178,  the  court 
held  that  the  fact  that  a  patentee  does 
not  see  fit  to  use  his  patent,  does  not 
justify  infringement  of  it,  but  on  the 
other  hand,  in  such  cases  the  doctrine  of 
equivalents  will  not  be  given  that  liberal 
application  which  may  be  sometimes  prop- 
erly made  in  favor  of  a  patent  which  has 
at  once  gone  into  extensive  use. 

Alien  patentee. —  It  is  not  necessary 
that  an  alien  patentee  should  take  active 
measures  to  put  his  invention  on  the  mar- 
ket. The  fact  that  he  is  ready  at  all 
times  to  sell  for  a  fair  price  when  a  rea- 
sonable offer  is  made  is  sufficient.  Tatham 
V.  Le  Roy,  (1849)  23  Fed.  Gas.  13,761; 
Tatham  r.  Lowber,  (1847)  2  Blatchf.  49, 
23  Fed.  Cas.  No.  13,764. 

Certificate  of  correction. —  If  a  request 
is  made  for  a  certificate  of  correction  of 
a  patent  it  is  not  a  surrender  of  the 
original  patent,  as  the  commissioner  has 
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not  power  to  grant  it.  Edison  Electric 
Light  Co.  17.  U.  S.  Electric  Lighting  Co., 
(C.  C.  A.  2d  Cir.  1892)  62  Fed.  300,  11 
U.  S.  App.  1,  3  C.  C.  A.  83. 

Application  for  reissue. — An  invention 
may  be  abandon^  by  laches  in  the  appli- 
cation for  a  reissue.  £by  r.  King,  ( 1895 ) 
158  U.  S.  366,  15  S.  Ct.  972,  39  U.  S. 
(L.  ed.)  1018;  Hoskin  17.  Fisher,  (1888) 
126  U.  S.  217,  8  S.  Ct.  834,  31  U.  «. 
(L.  ed.)  759;  Eames  t7.  Andrews,  (1887) 
122  U.  S.  40,  7  S.  Ct.  1073,  30  U.  S.  (L. 
ed.)  1064;  Hartshorn  v,  Saginaw  Barrel 
Co.,  (1887)  no  U.  S.  664,  7  S.  Ct.  421,  • 
30  U.  8.  (L-  ed.)  539;  Ives  v.  Sargent, 
(1887)  119  U.  S.  652,  7  S.  Ct.  436,  30  U. 
S.  (L.  ed.)  644;  Newton  r.  Furat,  etc., 
Mfg.  Co.,  (1886)  119  U.  S.  373,  7  S.  Ct. 
369,  30  U.  8.  (L.  ed.)  442;  White  v, 
I>unbar,  (1888)  119  U.  S.  47.  7  S.  Ct. 
72,  30  U.  S.  (L.  ed.)  303;  Yale  Lock  Mfg. 
Co.  17.  Sargent,  (1885)  117  U,  S.  536,  6 
S.  Ct  934,  29  U.  8.  (L.  ed.)  964;  Brown 
V,  Davis,  (1886)  116  U.  S.  237,  6  S.  Ct. 
379,  29  U.  S.  (L.  ed.)  669;  WoUensak  v. 
Iteiher,  (1885)  116  U.  S.  96,  5  S.  Ct  1137. 
29  U.  S.  (L.  ed.)  350;  Torrent,  etc..  Lum- 
ber Co.  V.  Rodgers,  (1884)  112  U  8.  659, 
6  8.  Ct  501,  28  U.  8.  (L.  ed.)  842;  Mahn 
V,  Harwood,  (1884)  112  U.  S.  354,  6  8. 
Ct  174,  6  S.  Ct.  461,  28  U.  S.  (L.  ed.) 
665;  Clements  i7.  Odorless  Excavating  Ap- 
paratus Co.,  (1884)  100  U.  8.  641,  3  8. 
Ct  625,  27  U.  8.  (L.  ed.)  1060;  Bantz 
V.  Frantz,  (1882)  106  U.  S.  160,  26  U.  S. 
(L.  ed.)  1013;  Johnson  i7.  Flushing,  etc., 
IL  Co.,  (1882)  106  U.  S.  539,  26  U.  S. 
(L.  ed.)  1162;  Mathews  r.  Boston  Mach. 
Co.,  (1882)  106  U.  S.  64,  26  U.  S.  (L.  ed.) 
1022;  Miller  v.  Bridgeport  Brass  Co., 
(1882)  104  U.  8.  350,  26  U.  S.  (L.  ed.) 
783;  James  v.  Campbell,  (1882)  104  U. 
S.  366^  26  U.  8.   (L.  ed.)  786. 

If  a  patent  is  reissued  it  is  prima  facie 
evidence  that  there  has  been  no  abandon- 
ment. Hoffheims  t\  Brandt,  ( 1867 )  3 
Fish.  Pat  Cas.  218,  12  Fed.  Cas.  No. 
6,675. 

Communication  by  mventor. — The  fact 
that  the  inventor  imparted  to  others  im- 
perfect and  crude  descriptions  when  he 
had  no  complete  conception  of  the  inven- 
tion does  not  show  abandonment.  Loco- 
motive Engine  Safety  Truck  Co.  17. 
Pennsylvania  R.  Co.,  (1874)  1  B.  &  A. 
Pat  Cas.  470,  16  Fed   Cas.  No.  8,453. 

Consent  or  knowledge  of  inventor. —  If 
the  invention  is  used  without  the  inven- 
tor's knowledge  or  consent  it  does  not 
show  abandonment.  Jones  v.  Sewal, 
(1873)  6  Fish.  Pat  Ca«.  343,  13  Fed.  Can. 
No.  7,495.  Shaw  i>.  Cooper,  (1833)  7  Pet. 
292,  8  U.  8.  (L.  ed.)  689;  Kendall  t7. 
Winsor,  (1859)  21  How.  322,  16  U.  8. 
(L.  ed.)   166. 

Recall  of  abandoned  invention. — An  in- 
vention once  abandoned  cannot  be  re- 
called. White  V.  Allen,  (1863)  2  Cliff. 
224,  29  Fed.  Cas.  No.  17,636;  Whipple  v. 


Baldwin  Mfg.  Co.,  (1858)  4*  Fish.  Pat 
Cas.  29,  29  Fed.  Cas.  No.  17,514;  Colt  17. 
Massachusetts  Arms  Co.,  (1851)  1  Fish. 
Pat  Cas.  108,  8  Fed.  Cas.  No.  3,030; 
Pennock  v.  Dialogue,  ( 1829)  2  Pet.  1,  7  U. 
8.  (L.  ed.)  327;  Holmes  Electric  Pro- 
tective Co.  f.  Metropolitan  Burglar 
Alarm  Co.,  (S.  C.  N.  Y.  1887)  33  Fed. 
254;  Whittemore  v.  Cutter,  (1813)  1 
Gall.  478,  29  Fed.  Cas.  No.  17,601;  Han- 
som r.  New.  York,  (1856)  1  Fish.  Pat. 
Cas.  262,  20  Fed.  Cas.  No.  11,673;  Batten 
V.  Taggert,  (1861)  2  Wall.  Jr.  C.  C.  101, 
2  Fed.  Cas.  No.  1,107;  Melius  17.  Silsbee, 
(1825)  4  Mason  108,  16  Fed.  Cas.  No. 
9,404;  North-western  Fire  Eztinguieher 
Co.  V.  Philadelphia  Fire  Extinguisher  Co., 
(1874)  1  B.  &  A.  Pat  Caa.  177,  18  Fed. 
Cas.  No.  10,337;  Shoup  v.  Henrici,  (1876) 
2  B.  &  A.  Pat.  Cas.  249,  22  Fed.  Cas.  No. 
12,814. 

Public  benefit. —  Where  a  perfected  in- 
vention is  abandoned  by  the  original  in-* 
ventor  the  abandonment  inures  to  the 
benefit  of  the  public  and  not  to  a  subse- 
quent inventor,  and  the  subsequent  in- 
ventor will  not  be  entitled  to  a  patent 
bv  such  abandonment.  Clisbv  r.  Reese, 
(C.  C.  A.  7th  Cir.  1896)  88  Fed.  645,  59 
U.  S.  App.  721,  32  C.  C.  A.  80;  Ross  r. 
Montana  Union  R.  Co.,  (C.  C.  Mont. 
1890)  45  Fed.  424;  Shoup  r.  Henrici, 
(1876)  11  Phila.  (Pa.)  614,  33  Leg.  Int 
(Pa.)  120,  22  Fed.  Cas.  No.  12,814;  Sayles 
V.  Chicago,  etc..  R.  Co.,  (1865)  1  Bias. 
468,  21  Fed.  Cas.  No.  12,414;  Pickering 
i>.  McCullough,  ( 1878)  3  B.  &  A.  Pat  Cas. 
279,  19  Fed.  Cas.  No.  11,121;  Evans  v, 
Hettick,  (1818)  3  Wash.  408,  8  Fed.  Cas. 
No.  4,562;  Evans  v.  Eaton,  (1816)  Pet 
C.  C.  322,  8  Fed.  Caa.  No.  4,559. 

Public  sale  or  use  as  conclusive  evi- 
dence.—  In  the  following  cases  it  is  held 
that  a  public  use  or  sale  for  two  years 
prior  to  the  application  for  a  patent  is 
a  conclusive  abandonment  by  operation 
of  law.  Gfttes  Iron  Works  v,  Fraser, 
(1894)  153  U.  8.  332,  14  8.  Ct.  883,  38 
U.  S.  (L.  ed.)  734;  Root  i7.  Third  Ave.  R. 
Co.,  (1892)  146  U.  8.  210,  13  8.  Ct  100, 
36  U.  S.  (L.  ed.)  946;  Kirk  r.  U.  8., 
(1896)  163  IT.  S.  49,  16  S.  Ct  911,  41  U. 
8.  (L.  ed.)  66;  Andrews  17.  Hovey,  (1888) 
124  U.  8.  694,  8  8.  Ct  676,  31  U.  8.  (L. 
ed. )  667 ;  Smith,  etc.,  Mfg.  (^o.  i7.  Sprague, 
(1887)  123  U.  S.  249,  8  S.  Ct  122,  31 
U.  8.  (L.  ed.)  141;  U.  8.  Electric  Light- 
ing Co.  17.  Edison  Lamp  Co.,  (C.  C.  N.  J. 
1892)  51  Fed.  24;  Eastern  Paper-Bag  Co. 
r.  Standard  Paper-Bag  Co.,  (C.  C.  Mass. 
1887)  30  Fed.  63;  Odell  v.  Stout,  (S.  D. 
Ohio  1884)  22  Fed.  159;  Andrews  v, 
Wright,  (1878)  .3  B.  &  A.  Pat  Cas.  329, 
1  F^.  Cas.  No.  382;  Andrews  17.  Carman, 
(1876)  13  Blatchf.  307,  1  Fed  Cas.  No. 
371.  But  the  better  opinion  is' that  such 
use  or  sale  constitutes  a  statutory  bar 
which  is  distinct  and  independent  of  the 
statutory  bar  of  abandonment    Mast  v. 
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Dempster  Mill  M^.  Co.,  (C.  C.  Neb. 
1896)  71  Fed.  701;  Andrews  v,  Hovey, 
(1887)  123  U.  S.  207,  8  S.  Ct.  101,  21  U. 
8.  (L.  ed.)   160. 

Mere  delay. — ^Abandonment  is  not  to  be 
predicated  on  mere  delay.  Where,  there- 
fore,  the  complainant,  as  early  as  July, 
1891,  had  a  complete  conception  of  his 
device  sabstantially  as  it  now  appears, 
which  he  reduced  to  practical  form,,  he 
has  the  ri^ht  to  claim  this  as  the  date  of 
his  invention;  and  it  cannot  be  regarded 
as  abandoned  simply  because,  for  busi- 
ness and  other  reasons,  he  let  the  matter 
rest  for  upwards  of  three  years,  having 
eventually  in  September,  1894,  put  his 
ideas  into  exact  shape.  £ck  r.  Kutz,  (£. 
D.  Pa.  1904)    132  Fed.  758. 

Delay  for  experiment. —  Where  the  de* 
lay  in  the  application  for  a  patent  is  for 
the  purpose  of  experiment  there  is  no 
abendontnent.  Kendall  v.  Winsor, 
(1859)  21  How.  322,  16  U.  S.  (L.  ed.) 
165;  Agawan  Woolen  Co.  v^  Jordan, 
(1869)  7  Wall.  683,  19  U.  8.  (L.  ed.) 
177;  Beedle  f.  Bennett,  (1887)  122  U.  8. 
71,  7  S.  Ct.  1090,  30  U.  8.  (L.  ed.)   1074. 

Unreasonable  delay  in  application. —  If 
there  is  unreasonable  delay  in  the  appli- 
cation for  a  patent  it  may  constitute  an 
abandonment,  but  not  where  the  delay  is 
explained  in  such  a  maimer  as  to  show 
that  there  was  no  intention  to  abandon. 
Kendall  r.  Winsor,  (1859)  21  How.  322, 
16  U.  S.  (L.  ed.)  165;  Huber  f.  X.  O. 
Nelson  Mfg.  Co.,  (1893)  148  U.  8.  270, 
13  S.  Ct.  603,  37  U.  8.  (L.  ed.)  447; 
Beedle  v.  Bennett,  (1887)  122  U.  8.  71, 
71,  7  8.  Ct.  1090,  30  U.  8.  (L.  ed.)  1074. 
Sandusky  Seat  Co.  v,  Comstock,  13 
Brodix  (U.  8.)  222;  Von  Schmidt  t?. 
Bowers,  (C.  C.  A.  9th  Cir.  1897)  80  Fed. 
121,  48  U.  8.  App.  120,  25  C.  C.  A.  323; 
U.  8.  Electric  Lighting  Co.  t\  Consolidated 
Electric  Light  Co.,  (8.  D.  N.  Y.  1888)  33 
Fed.  869;  Craver  r.  Weyhrich,  (8.  D.  111. 
1887)  31  Fed.  607;  Yearfeley  r.  Brook- 
field,  ( 1853 )  MacA.  Pat.  Cas.  193,  30  Fed. 
Cas.  No.  18,131;  White  c.  Allen,  (1863) 
2  Fish.  Pat.  Cas.  440,  29  Fed.  Cas.  No.  17. 
535;  Wickersham  t*.  Singer,  (1859) 
MacA.  Pat.  Cas.  645,  29  Fed.  Cas.  No. 
17,610;  Walker  r.  Forbes,  (1861)  29  Fed. 
Cas.  No.  17,069;  Sprague  t*.  Adriance, 
(1877)  3  B.  &  A.  Pat.  Cas.  124,  22  Fed. 
Cas.  No.  13,248;  Spear  v.  Belson,  (1859) 
MacA.  Pat.  Cas.  699,  22  Fed.  Cas.  No. 
13^23;  Bansom  v.  New  York,  (1856)  1 
Fish.  Pat.  Cas.  252,  20  Fed.  Cas  No. 
11,573;  Perry  v.  Cornell,  (1847)  MacA. 
Pat  Cas.  68,  19  Fed.  Cas.  No.  11,002; 
Marcy  r.  Trotter,  (1860)  16  Fed.  Cas. 
No.  9,063;  Knox  v,  Loweree,  (1874)  1  B. 
k  A.  Pat.  Cas.  589,  14  Fed.  Cas.  No.  7,910; 
Mix  r.  Perkins,  (1859)  17  Fed.  Cas.  No. 
9,677;  Jones  i\  Sewall,  (1873)  6  Fish.  Pat. 
Cas.  343,  13  Fed.  Cas.  No.  7,495;  Hill  v, 
Dunklee,  (1857)  MacA.  Pat.  Cas.  475,  12 
Fed,  Cas.  No.  41,489;  Gibbs  v.  EUithorp, 


(1859)  MacA.  Pat.  Cas.  702,  10  Fed. 
Cas.  No.  5,383;  Ellithorp  v.  Robertson, 
(1858)  MacA.  Pat.  Cas.  585,  8  Fed.  Cas. 
No.  4,409;  Birdsall  €.  McDonald,  (1874) 
1  B.  &  A.  Pat.  Cas.  165,  3  Fed.  Cas.  No. 
1,434;  Appleton  v.  Chambers,  (1860)  1 
Fed.  Cas.  No.  497a;  American  Nicholson 
Pavement  Co.  v.  Elizabeth,  (1873)  6  Fish. 
Pat  Cas.  424,  1  Fed.  Cas.  No.  311;  /n  re 
Mower,  (1899)  15  App.  Cas.  (D.  C.)  144. 
The  fact  that  the  inventor  of  a  device 
did  not  apply  for  a  patent  until  six  years 
after  it  had  been  perfected,  and  success- 
fully tested,  did  not  operate  as  an 
abandonment  or  dedication  to  the  public, 
in  the  absence  of  proof  of  anything  indi- 
cating such  an  intention,  such  as  a  public 
use  or  publication.  International  Tele- 
phone Mfg.  Co.  V,  Kellogg  Switch  Board, 
etc.,  Co.,  (C.  C.  A.  7th  Cir.  1909)  171 
Fed.  651,  96  C.  C.  A.  395,  affirming  (X.  D. 
IlL  1907)  158  Fed.  104.  An  inventor 
who,  after  perfecting  his  invention  and 
reducing  it  to  practice,  without  adequate 
excuse  delays  applying  for  a  patent  for 
five  or  six  years,  and  until  another  has 
invented  and  patented  the  same  device, 
and  then  applies  for  and  obtains  a  patent, 
is  estopped  by  his  laches  from  asserting 
such  patent  as  against  the  second  in- 
ventor. Curtain  Supply  Co.  v.  National 
Lock  Washer  Co.,  (N.  D.  lU.  1909)  174 
Fed.  46.  The  fact  that  the  first  inventor 
failed  to  apply  for  a  patent,  and  to  manu- 
facture and  to  put  his  invention  on  the 
market  for  about  two  years,  because  of 
business  reverses  and  poverty  and  in- 
ability to  obtain  a-ssistance  from  others, 
shows  such  lack  of  diligence  as  will  de- 
prive him  of  an  award  of  priority  as 
against  a  subsequent  inventor  who  had 
obtained  a  patent.  Brown  i?.  Blood, 
(1903)  22  App.  Cas.  (D.  C.)  216. 
Failure  by  one  of  the  parties  to  an  inter- 
ference to  file  an  application  for  four 
years  after  conception  of  the  invention, 
during  which  time  he  constructed  a  de- 
vice embodying  it,  discussed  it  freely  with 
others,  and  endeavored  to  interest  men 
of  means  to  exploit  it,  does  not  show  such 
lack  of  diligence  as  will  preclude  him 
from  asserting  hit  rights  against  the 
other  party,  although  the  latter  was 
diligent  both  in  respect  to  reduction  to 
practice  and  in  applying  for  a  patent. 
Rolfe  V.  Kaisling,  (1909)  32  App.  Cas. 
(D.  C.)  582.  While,  if  an  invention 
which  is  the  subject  of  an  interference 
has  been  actually  reduced  to  practice,  the 
inventor  will  not  be  deprived  of  the  bene- 
fit of  his  invention  by  reason  of  mere 
delay,  without  intention  to  secrete  or  sup- 
press it,  or  by  the  exploitation  of  a 
preferred  substitute,  yet  long  delay  in 
making  use  of  the  invention,  or  in  apply- 
ing for  a  patent,  are  potent  circumstances 
tending  to  show  that  an  alleged  reduction 
to  practice  was  nothing  more  than  an 
abandoned  experiment.     Daggett  v.  Kauf- 
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mann,     (1909)     33    App.    Cas.     (D.    C.) 
450. 

Delay  on  account  of  proposed  related 
invention. —  To  delay  one  invention  for 
the  sake  of  another  projected  invention  to 
be  used  in  connection  with  it,  and  which 
Inay  never  be  realized,  cannot  in  patent 
law  be  construed  as  an  exercise  of  due 
diligence.  Lotterhand  v.  Hanson,  (1904) 
23  App.  Cas.  (D.  C.)  372. 

Delay  to  work  out  details. — An  inventor 
having  grasped  an  idea  and  put  it  in  me- 
chanical form  may  not  wait  to  secure  a 
monopoly  on  tiie  broad  thought  until 
everything  in  the  nature  of  mere  accessory 
improvement  that  makes  it  commercially 
better  has  been  worked  out  and  perfected. 
Universal  Adding  Mach.  Co.  v.  Compto- 
graph  Co.,  (7th  Cir.  1906)  146  Fed.  981, 
77  C.  C.  A.  227,  reversing  (N.  D.  lU. 
1906)  142  Fed.  639. 

Delay  to  obviate  defects  in  operation. — 
Delay  by  an  inventor  in  applying  for  a 
patent  after  he  has  reduced  his  invention 
to  practice  for  the  purpose  of  perfecting 
it,  or  testing  its  practical  value,  will  not 
constitute  an  abandonment  or  laches 
which  will  defeat  his  right  to  a  patent 
w^here,  from  some  unknown  cause,  it  was 
not  successful  in  operation,  although  it 
subsequently  develops  that  the  trouble 
was  due  to  external  causes  not  affecting 
the  utility  or  successful  working  of  the 
invention.  Appert  v.  Brownsville  Plate 
Glass  Co.,  (W.  D.  Pa.  1904)  144  Fed.  116. 

Failure  to  prosecute  application  after 
rejection  by  examiner. —  The  failure  of  an 
applicant  for  a  patent  to  further  prose- 
cute his  application  after  it  has  been  re- 
jected by  the  examiner  for  anticipation 
does  not  operate  as  an  abandonment  of 
the  invention,  nor  an  acquiescence  in  the 
ruling,  where  it  was  caused  by  his  lack  of 
funds.  Shepherd  v.  Deitsch,  (S.  D.  N.  Y. 
1905)  138  Fed.  83.  An  abandonment  of 
an  application  for  a  patent  is  not  an 
abandonment  of  the  invention,  and  a  pat- 
ent may  lawfully  issue  on  a  second  ap- 
plication. Haves- Young  Tie  Plate  Co.  v. 
St.  Ixniia  Transit  Co.,  (C.  C.  A.  8th  Cir. 
1905)  137  Fed.  80,  70  C.  C.  A.  1,  affirm- 
ing (E.  D.  Mo.  1904)  130  Fed.  900; 
Commercial  Acetylene  Co.  v.  Acme  Acety- 
lene Appliance  Co.,  (E.  D.  Mich.  1911) 
188  Fed.  89;  Tripler  v.  Linde,  (1902)  21 
App.  Cas.  (b.  C.)  32. 

Successive  applications. —  Pending  an 
application  for  a  patent,  the  specification 
of  which  is  broad  enough  to  warrant  the 
making  of  certain  claims  which  are  not 
made,  the  applicant;,  instead  of  inserting 
such  claims  by  amendment,  may  at  his 
election  make  them  the  subject  of  a  new 
application,  which  in  such  case  may  fairly 
be  considered  a  continuation  of  the  first, 
and  their  omission  therefrom  will  not 
operate  as  an  abandonment.  Victor 
Talking  Mach.  Co.  v.  American  Orapho- 
phone  Co.,   (C.  C.  A.  6th  Cir.  1906)    145 


Fed.  350,  76  C.  C.  A.  180,  affirming  (S.  D. 
N.  Y.  1905)  140  Fed.  860.  A  second  ap- 
plication for  a  patent,  which  describes 
precisely  the  same  device  as  a  former  one, 
which  has  been  abandoned  by  penuissiony 
will  be  treated  as  continuous  of  the  first. 
L.  £.  Waterman  Co.  v.  McCutchean,  (C. 
C.  A.  1904)  127  Fed.  1020,  61  C.  C.  A. 
663,  affirming  (1903)  121  Fed.  103;  Cor- 
rington  r.  Westinghouse  Air  Brake  Co., 
(1909)  173  Fed.  69;  Duryea  v.  Rice, 
(1906)  28  App.  Cas.  (D.  C.)  423. 

In  Hoskins  Mff^.  Co.  v.  General  Electric 
Co.,  (N.  D.  111.  i914)  212  Fed.  422,  the 
court  held  that  while  a  patentee  cannot 
be  allowed  a  construction  which  will  in- 
clude what  he  expressly  abandoned  and 
disavowed  as  a  condition  of  the  grant,  yet 
mere  changes  of  expressicm,  having  sub- 
stantially the  same  meaning,  made  in  suc- 
cessive applications  to  overcome  the  ex- 
aminer's objections,  will  not  be  permitted 
to  work  an  abandonment  so  as  to  defeat  a 
meritorious  claimant. 

Matter  described  and  not  claimed. — 
The  question  whether  a  patentee  haa 
abandoned  any  part  of  what  he  has  de- 
scribed in  his  patent  is  largely  one  of  in- 
tention,' and  the  fact  that  while  the  speci- 
fication of  a  process  patent  describes  two 
or  three  ways  of  performing  one  of  the 
steps  of  the  process  which  are  equivalent 
only  one  is  mentioned  in  the  claims  does 
not  constitute  an  abandonment  of  those 
not  so  mentioned.  Burdon  Wire,  etc.,  Co. 
f.  Williams,  (C.  C.  Mass.  1904)  128  Fed. 
927.  A  patent  is  not  invalidated  by  the 
fact  that  the  inv«ition  claimed  was  de- 
scribed, but  not  claimed,  in  an  earlier 
application  by  the  patentee,  on  which  a 
patent  was  issued  after  the  one  in  suit, 
where  it  is  apparent  that  there  was  no 
intention  to  abandon  the  invention  to  the 
public.  Victor  Talking  Mach.  Co.  v, 
American  Graphophone  Co.,  (S.  D.  N.  Y. 
1905)  140  Fed.  860,  affirmed  (C.  C.  A. 
6th  Cir.  1906)*  146  Fed.  350,  76  C.  C.  A. 
180.  Pending  an  application  for  a  patent, 
the  specification  of  which  is  broad  enough 
to  warrant  the  making  of  certain  claims 
which  are  not  made,  the  applicant,  in- 
stead of  inserting  such  claims  by  amend- 
ment, may  at  his  election  make  them  the 
Aubject  of  a  new  application,  which  in 
such  case  may  fairly  be  considered  a  con- 
tinuation of  the  first,  and  their  omission 
therefrom  will  not  operate  as  an  abandon- 
ment. Victor  Talking  Mach.  Co.  v. 
Duplex  Phonograph  Co.,  (W.  D.  Mich. 
1909)  177  Fed.  248.  Where  an  inventor 
applies  for  and  receives  a  patent  which 
discloses  another  unpatented  invention 
not  claimed,  it  is  presumed  to  be  dedicated 
to  the  public  by  the  patentee,  but  this 
presumption  is  rebuttM  if  the  patentee 
has  another  application  pending  in  the 
patent  office  claiming  it.  Saunders  t?. 
Sfiller,  (1909)   33  App.  Cas.  (D.  C.)  466. 

Unclaimed  matter  in  another  applict- 
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ti«iL — The  fact  that  an  invention  is  de- 
scribed but  not  claimed  in  a  patent  does 
not  operate  as  a  disclaimer  or  abandon 
ment  of  the  same,  where  it  is  the  subject- 
matter  of  a  pending  application  by  the 
inventor  for  another  patent.  K.innear 
Mfg.  Co.  r.  Wilson,  (C.  C.  A.  2d  Cir. 
1905)   142  Fed.  970,  74  C.  C.  A.  232. 

Disuse  of  patent — ^A  patentee  is  under 
no  obligation,  during  the  life  of  his  monop- 
oly, to  use  or  place  on  the  market  a  de- 
vice or  machine  embodying  his  invention. 
Lewis  Blind  Stitch  Mach.  Co.  v.  Premium 
Mfg.  Co.,  (C.  C.  A.  8th  Cir.  1908)  163 
Fed.  950,  90  C.  C.  A.  310.  The  making  of 
an  invention  and  its  reduction  to  practice, 
without  any  public  use  or  other  act  plac- 
ing the  public  in  possession  of  the  inven- 
tion, although  the  inventor  may  by  delay 
in  applying  therefor  lose  hie  right  to  a 
patent,  does  not  constitute  an  abandon- 
ment of  the  invention  to  the  public,  which 
will  invalidate  a  patent  subsequently 
granted  to  another  therefor.  Davis,  etc., 
Temperature  Controlling  Co.  v»  National 
Steam  Specialtv  Co.,  (N.  D.  111.  1908) 
164  Fed.  191. 

Public  benefit. — An  applicant  for  a  pat- 
ent, who,  after  another  applicant  has  been 
adjudged  priority  of  invention  as  to  cer- 
tain of  his  claims  in  interference  proceed- 
ings, canceled  such  claims,  did  not  ac- 
quire any  right  in  the  subject-matter 
thereof  by  the  subsequent  defeat  of  issu- 
ance of  a  patent  to  the  other  applicant  on 
the  ground  of  prior  public  use,  but  the 
same  became  abandoned  to  the  public. 
Dodge  Xeedle  Co.  v.  Jones,  (C.  C.  A.  3d 
Cir.  1908)  159  Fed.  715,  86  C.  C.  A.  191, 
affirming  (E.  D.  Pa.  1907)  153  Fed.  186. 
If  the  original  inventor  has,  by  hie  ac- 
tion, forfeited  his  right  to  a  patent,  the 
invention  will  be  deemed  to  have  been 
dedicated  to  the  public,  and  no  one  sub- 
sequently claiming  to  be  the  inventor  can 
acquire  a  property  right  in  the  invention. 
Saunders  r.  Miller,  (1909)  33  App.  Cae. 
(D.  C.)    456. 

Abandonment  of  application  for  product 
patent  as  affecting  process  patent. —  The 
abandonment  of  an  application  for  a  pro- 
duct patent  on  a  finding  of  an  examiner  in 
inter^rence  proceedings  that  the  product 
had  been  in  use  for  more  than  two  years 
prior  to  the  application  is  not  a  conclu- 
sive admission  that  the  process  for  the 
manufacture  of  such  product  for  which  the 
applicant  had  been  granted  a  patent  on  an 
application  filed  at  the  same  time,  was  old, 
nor  does  it  estop  the  patentee  from  assert- 
ing the  validity  of  such  patent.  Mica  In- 
BQlator  Co.  V,  Commercial  Mica  Co.,  (C.  C. 
A.  7th  Cir.  1908)  166  Fed.  440,  92  C.  C.  A. 
292,  reverHng  (N.  D.  111.  1907)  167  Fed. 
90. 

Patent  for  combination  as  affecting 
xitht  to  basic  patent. — ^Where  an  applica- 
tion for  a  basic  patent  is  pending,  the 
granting  to  the  same  inventor  of  a  limited 


combination  patent  of  which  the  subject- 
matter  of  the  basic  patent  is  an  essential 
element  is  not  an  abandonment  of  the 
latter  to  the  public.  Westinghouse  Elec- 
tric, etc.,  Co.  V.  Electric  Appliance  Co., 
(N.  D.  111.  1906)   142  Fed.  545. 

Accepting  interference  as  to  one  of  sev- 
eral claims. — An  inventor  is  not  estopped 
from  insisting  on  his  application  for  a 
patent  in  which  were  united  process  and 
apparatus  claims  for  essentially  the  same 
invention  by  requiring  his  process  claims 
to  be  placed  in  interference  with  those  of 
an  existing  patent  after  receiving  a  letter 
from  the  primary  examiner  permitting 
the  retention  of  the  process  and  apparatus 
claims  pending  the  determination  of  the 
interference  but  stating  that  the  accept- 
ance of  an  interference  on  one  of  the  pro- 
cess claims  would  be  held  by  the  office 
to  be  an  election  of  the  prosecution  of 
such  claims,  and  further  prosecution  of 
the  apparatus  claims  would  not  be  per- 
mitted. U.  S.  V.  Allen,  (1904)  192  U.  S. 
543,  24  S.  Ct.  416,  48  U.  S.  (L.  ed.)  555, 
109  Pat.  Off.  Gaz.  649. 

Intention  the  test  of  abandonment. — 
Burdon  Wire,  etc.,  Co.  v,  Williams,  (C.  C. 
Mass.  1904)  128  Fed.  927;  Victor  Talking 
Mach.  Co.  V.  American  Graphophone  Co., 
(S.  D.  N.  Y.  1905)  140  Fed.  860,  affirming 
(C.  C.  A.  2d  Cir.  1906)  146  Fed.  350,  76 
C.  C.  A.  180;  International  Telephone  Mfg. 
Co.  V.  Kellogg  Switch  Board,  etc.,  Co.,  (C. 
C.  A.  7th  Cir.  1909)  171  Fed.  651,  96  C. 
C.  A.  395,  affirming  (N.  D.  111.  1907)  168 
Fed.  104. 

Question  of  fact. —  Questions  relating 
to  the  actual  or  constructive  abandonment 
of  an  invention  are  questions  of  fact;  and 
every  reasonable  doubt  thereon  should  be 
resolved  in  favor  of  the  patent.  Victor 
Talking  Mach.  Co.  v.  Duplex  Phonograph 
Co.,  (W.  D.  Mich.  1909)   177  Fed.  248. 

Burden  of  proof. —  The  burden  of  prov- 
ing abandonment  of  an  invention  to  de- 
feat a  patent  therefor  rests  upon  the  party 
ailing  the  same,  and  evidence  is  insuffi- 
cient which  rests  on  doubtful  inferences. 
Victor  Talking  Mach.  Co.  r.  American 
Graphophone  Co.,  (S.  D.  N.  Y.  1905)  140 
Fed.  860,  affirmed  (C.  C.  A.  2d  Cir.  1906) 
145  Fed.  350,  76  C.  C.  A.  180. 

Convincing  evidence  required. —  Kellogg 
Switchboard,  etc.,  Co.  i?.  International 
Telephone  Mfg.  Co.,  (N.  D.  III.  1907)  158 
Fed.  104;  Computing  Scale  Co.  t;.  Auto- 
matic Scale  Co.,  (1905)  26  App.  Cas.  (D. 
C.)  238,  affi4-med  (1907)  204  U.  S.  609,  27 
S.  Ct.  307,  51  U.  S.  (L.  ed.)  645;  Saund- 
ers r.  Miller,  (1909)  33  App.  Cas.  (D.  C.) 
456. 

IX.  Division  of  Inventions 

Two  patents  for  same  invention. —  The 
same  or  different  parties  may  not  obtain 
two  valid  patents  for  the  same  invention. 
James  r.  Campbell,  (1882)  104  U.  S.  356, 
26  U.  S.    (L.  ed.)    786;   Miller  r.   Eagle 
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Mfg.  Co.,  (1894)   161  U.  S.  186,  14  S.  Ct. 
310,   38   U.   S.    (L.  ed.)    121;   Odiorne  f. 
Amesbury  Nail  Factoiy,   (1819)   2  Mason 
28,  18  Fed.  Cas.  No.  10,430;  Suffolk  Mfg. 
Co.  p.  Hayden,  (1866)  3  Wall.  315,  18  U. 
S.   (L.  ed.)  76;  Swift  v.  Jenks,  (N.  D.  N. 
Y.  1887)  29  Fed.  642;  Brush  Electric  Co. 
f.  Julien  Electric  Co.,  (S.  D.  N.  Y.  1890) 
41  Fed.  679;  Oval  Wood  Dish  Co.  v.  Sandy 
Creek  Wood  Mfg.  Co.  (N.  D.  N.  \.  1894) 
60  Fed.  285;   Fassett  v,  Ewart  Mfg.  Co., 
(C.  C.  A.  7th  Cir.  1894)   62  Fed.  404,  24 
U.  S.  App.  74,  10  t.  C.  A.  441 ;  Thomson- 
Houston  Electric  Co.  t*.  Elmira,  etc.,  R.  Co., 
(C.  C.  A.  2d  Cir.  1896)    71  Fed.  396,  38 
U.  S.  App.  55,  18  C.  C.  A.   145;   H.  W. 
Johns  Mfg.  Co.  V.  Robertson,  (S.  D.  N.  Y. 
1898)    89   Fed   504;    McComb   v.   Brodie, 
(1871)    1  Woods   153,   16  Fed.  Cas.  No. 
8,708.    In  re  Wickers,  ( 1907)  29  App.  Cas. 
(D.  C.)   71.    An  enlargement  of  a  patedt 
is  not  to  be  effected  by  the  engrafting  of 
broad  claims  on  a  later  patent,  based  on  an 
application   of  narrow   scope,   where  the 
second  patent  is  applied  for  as  an  improve- 
ment on  the  first.     Union  Typewriter  Co. 
1?.  Smith,  (W.  D.  Pa.  1909)   173  Fed.  288. 
The  fact  that  a  prior  design  patent  is  in-- 
valid,   because  the   subject  of   it   is  not 
within  the  law,  will  not  save  a  subsequent 
mechanical    patent    for   the   same   device 
from  constituting  a  case  of  double  patent- 
ing; the  patentee  having  enjoyed  a  nomi- 
nal, and  for  a  time  an  apparently  unques- 
tioned,  monopoly   therefrom,   and   it  not 
being  open  to  him  to  set  himself  right  for 
a   mistaJce   which    he   has    made    in    the 
character  of  the  patent  by  taking  put  an- 
other and  different  one  for  substantially 
the  same  thing.     Williamas  Calk  Co.  i;. 
Neveralip  Mfg.  Co.,  (M.  D.  Pa.  1905)   136 
Fed.  210. 

Subsequent  broader  patent. — An  in- 
ventor cannot  have  two  valid  patents  for 
the  same  invention,  when  the  only  dis- 
tinction is  that  the  later  one  has  a 
broader  and  a  more  generic  claim  for  mat- 
ters included  in  specific  form  in  the  prior 
patent.  Miller  t\  Eagle  Mfg.  Co.,  (1894) 
151  U.  S.  186,  14  S.  Ct.  310,  38  U.  S.  (L. 
ed.)  121;  Consolidated  Roller-Mill  Co.  v. 
Coombs  (E.  D.  Mich.  1889)  39  Fed.  26; 
Fassett  r.  Ewart  Mfg.  Co.,  (C.  C.  A.  7th 
Cir.  1894)  62  Fed.  404,  24  U.  S.  App.  74, 
IOC.  C.  A.  441,  affirming  (N.  D.  111.  1893) 
58  Fed.  360. 

For  an  elaborate  statement  of  the  rules, 
see  Miller  r.  Eagle  Mfg.  Co.,  (1894)  161 
U.  S.  186,  14  S.  Ct.  310,  38  U.  S.  (L.  ed.) 
121. 

Identical  claimb. —  Where  the  various 
claims  differ  among  themselves  only  as 
they  constitute  different  statements  of 
one  and  the  same  indivisible  invention, 
and  the  line  -of  attempted  division  has  no 
corresponding  existence  in  the  concrete 
subject  of  invention,  only  one  application 
is  allowed  whether  pending  concurrently 


or  not,  and  if  several  patents  are  granted, 
all  but  the  first  are  void.  James  t;.  Camp- 
bell, (1882)  104  U.  S.  356,  26  U.  S.  (L. 
ed.)  786;  Miller  t\  Eagle  Mfg.  Co.,  (1894) 
161  U.  S.  186,  14  S.  Ct.  310,  38  U.  S.  (L. 
ed.)  121;  Sickles  t\  Falls  Co.,  (1861)  4 
Blatchf .  508,  22  Fed.  Cas.  No.  12,834 ;  Col- 
lender  p.  Griffith,  (S.  D.  N.  Y.  1880)  2 
Fed.  206;  Jones  r.  Sewall,  (1873)  3  Cliff. 
663,  13  Fed.  Cas.  No.  7,495;  Odiorne  r. 
Amesbury  Nail  Factory,  (1819)  2  Mason 
28,  18  Fed.  Gas.  No.  10,430;  McMillan  v. 
Rees,  (W.  D.  Pa.  1880)  1  Fed.  722;  Gra- 
ham 17.  Geneva  Lake  Crawford  Mfg.  Co.^ 
(E.  D.  Wis.  1880)  11  Fed.  138;  Graham  r. 
McCormick,  (N.  D.  111.  1880)  11  Fed.  869; 
Hatch  t\  Moffitt,  (C.  C.  Mass.  1883)  15 
Fed.  262;  Vermont  Farm  Mach.  Co.  V, 
Marble,  (C.  C.  Vt.  1884)  19  Fed.  307; 
Cahn  r.  Wong  Town  On,  (C.  C.  Cal.  1884) 
19  Fed.  424;  Swift  t*.  Jenks,  (N.  D.  N.  Y. 
1884)  19  Fed.  641;  Eastern  Paper-Bag  Co. 
V,  Standard  Paper-Bag  Co.,  (C.  C.  Mass. 
1887)  30  Fed.  63;  National  Mach.  Co.  f. 
Wheeler,  etc.,  Mfg.  Co.,  (C.  C.  C<Mn.  1896) 
72  Fed.  185;  Palmer  t*.  John  E.  Brown 
Mfg.  Co.,  (C.  C.  Mass.  1897)  84  Fed.  464; 
Palmer  Pneumatic  Tire  Co.  f.  Lozier,  (C. 

C.  A.  6th  Cir.  1898)  90  Fed.  732,  62  U.  S. 
App.  651,  33  C.  C.  A.  256;  McComb  !?. 
Brodie,  (1871)  1  Woods  163,  16  Fed.  Ca«. 
No.  8,708. 

Division  on  structural  lines  only. —  The 
doctrine  of  the  patent  office  that  applica- 
tions for  patents  shall  not  be  severable 
except  on  structural  lines  must  be  held  to 
mean  upon  physical  lines  which  naturally 
divide  the  machine  into  separate  parts. 
Fasflett  17.  Ewart  Mfg.  Co.,  (N.  D.  111. 
1893)  58  Fed.  360. 

Distinct  dependent  inventions. — Several 
distinct  inventions  which  are  dependent 
upon  each  other  and  which  mutually  con- 
tribute to  a  single  result  may  be  included 
in  one  application  and  patent  or  they  may 
be  separated  into  as  many  applications 
and  patents  as  there  are  distinct  inven- 
tions. Miller  v.  Eagle  Mfg.  Co.,  (1894) 
151  U.  S.  186,  14  S.  Ct.  310,  38  U.  S. 
(L.  ed.)   121;  Graham  v,  McCormack,  (N. 

D.  111.  1880)  11  Fed.  859;  Wilson  r. 
Cubley,  (N.  D;  111.  1886)  26  Fed.  166; 
Thomson-Houston  Electric  Co.  c.  Elmira, 
etc.,  R.  Co.,  (C.  C.  A.  2d  Cir.  1896)  71 
Fed.  396,  88  U.  S.  App.  66,  18  C.  0.  A. 
146. 

One  who  makes  several  patentable  in- 
ventions that  produce  a  new  and  ueefiil 
process  or  machine,  or  both,  pertaining  to 
the  same  subject-matter,  has  the  option 
to  take  one  patent  therefor  or  as  many 
separate  patents  therefor  as  he  makes 
patentable  inventions.  Century  Electric 
Co.  V,  Westinghouse  Electric,  etc.,  (3o., 
(C.  C.  A.  8th  Cir.  1911)  191  Fed.  350, 
112  C.  C.  A.  8. 

Process  and  product. —  Normally,  proc- 
ess and  product  form  two  inventions,  not 
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one.  Adrian  Wire  Fence  Co.  r.  Jackaon 
Fence  Co.,  (E.  D.  Mich.  1911)  190  Fed. 
195. 

Process  and  apparatus. —  Separate  pat- 
ents for  a  new  and  useful  process  and  for 
a  new  and  useful  apparatus  to  practice  it 
may  be  sustained,  although  no  other  ap- 
paratus to  practice  it  is  luiown.  Century 
Electric  Co.  v.  Westinghouse  Electric, 
etc.,  Co.,  (C.  C.  A.  8th  Cir.  1911)  191 
Fed.  350,  112  C.  C.  A.  8.  No  general  rule 
can  be  laid  down  by  which  to  determine 
when  a  given  invention  or  improvement 
shall  be  embraced  in  one,  two,  or  more 
patents.  The  Commissioner  of  Patents  is 
vested  with  &  discretion  in  determining 
whether  or  not  to  require  a  division  of 
claims  for  a  process  and  an  apparatus. 
In  re  Fraach,  ( 1906)  27  App.  Cas.  (B.  C.) 
25. 

Machine  and  parts. —  Where  a  machine 
snd  its  parts  constitute  distinct  inven- 
tions, this  rule  is  applicable.  Wheeler  r. 
McCormick,  (1873)  11  BUtchf.  334,  29 
Fed.  Cas.  No.  17.499;  Jones  t*.  Sewall, 
(1873)  3  Cliff.  563,  13  Fed.  Cas.  No.  7,495; 
Mc^iillan  p.  Rees,  (W.  D.  Pa.  1880)  1 
Fed.  722;  Graham  v,  McCormick,  (N.  D. 
lU.  1880)  11  Fed.  859;  Graham  t\  Geneva 
Lake    Crawford   Mfg.    Co.,    (E.    D.    Wis. 

1880)  11  Fed.  138;  Cahn  v,  Wong  Town 
On,  (C.  C.  Cal.  1884)  19  Fed.  424;  Thom- 
son-Houston Electric  Co.  v.  Elmira,  etc., 
R.  Co.,  (C.  C.  A.  2d  Cir.  1896)  71  Fed. 
396,  88  U.  S.  App.  56,  18  C  C.  A.  145. 

Machine,  process,  and  product. —  It  w 
also  applicable  to  a  macliine,  the  process, 
and  the  product  where  they  constitute 
distinct  invention.  Goodyear  v.  Wait, 
(1867)  5  Blatchf.  468,  10  Fed.  Cas.  No. 
5,587;    McKay   t?.   Dibert,    (C.   C.   N.   J. 

1881)  5  Fed.  587;  Eastern  Paper-Bsg  Co. 
f.  Nixon,  (S.  D.  Ohio  1888)  35  Fed.  752; 
Goodyear  v.  Providence  Rubber  Co., 
(1864)  2  Cliif.  351,  10  Fed.  Cas.  No. 
5^83.  An  inventor  might  lawfully  divide 
his  invention  so  far  as  to  take  out  in- 
dependent patents  for  his  machine,  hia 
process,  and  his  product,  providing  the 
applications  were  idl  pending  before  either 
patent  issued  or  were  pending  otherwise 
under  such  circumstances,  as  U>  save  him 
from  the  abandonment  implied  in  taking 
out  a  patent  for  less  than  his  whole  in- 
vention. Eastern  Paper-Bag  Co.  r.  Stand- 
ard Paper-B&g  Co.,  (C.  C.  Mass.  1887) 
30  Fed.  63;  Suffolk  Mfg.  Co.  v.  Hayden, 
(1866)  3  Wall.  315,  18  U.  S.  (L.  ed.) 
76;  Simonds  Rolling-Mach.  Co.  v»  Hathom 
Mfg.  Co.,  (C.  G  Me.  1898)  90  Fed.  201. 

Process  patent  after  patents  for  ma- 
chine and  prodnct. — After  a  patent  has 
been  granted  for  an  article  of  manufac- 
ture and  a  separate  patent  for  a  machine 
for  making  the  article,  a  third  patent  can- 
not be  granted  for  the  process  of  making 
the  article  by  the  machine.  Phimmer  v, 
Sargent,   (1887)    120  U.  S.  442,  7  S.  Ct. 


640,  30  U.  S.  (L.  ed.)  737;  Oval  Wood 
Dish  Co.  f.  Sandy  Creek  Wood  Mfg.  Co., 
(N.  D.  N.  Y.  1894)  60  Fed.  285;  Gage  t?. 
Kellogg,  (N.  D.  N.  Y.  1885)  23  Fed.  891; 
MacKay  f.  Jackman,  (S.  D.  N.  Y.  1882) 
12  Fed.  615;  Palmer  v.  John  E.  Brown 
Mfg.  Co.,  (C.  C.  Mass.  1897)  84  Fed.  454; 
Mosler  Safe,  etc.,  Co.  v.  Mosler,  (1888) 
127  U.  S.  354,  8  S.  Ct.  1148,  32  U.  S.  (L. 
ed.)  182;  Underwood  i\  Gerber,  (1893) 
149  U.  S.  224,  13  S.  Ct.  854,  37  U.  S.  (L. 
ed.)  710;  Simonds  Rolling-Mach.  Co.  t\ 
Hathorn  Mfg.  Co.,  (C.  C  Me.  1898)  90 
Fed.  201. 

Generic  and  subordinate  inventions. — 
Separate  patents  may  be  issued  for 
generic  and  subordinate  inventions.  Elec- 
trical Accumulator  Co.  v.  Brush  Electric 
Co.,  (C.  C.  A.  2d  ar.  1892)  52  Fed.  130, 
1  U.  S.  App.  320,  2  C.  C,  A.  682;  West- 
inghouse Electric,  eta,  Co.  i7.  Dayton  Fan, 
etc.,  Co.,  (S.  D.  Ohio  1901)   106  Fed.  724. 

An  inventor  has  the  right  by  contempo- 
raneous applications  to  a  generic  and 
specific  patent;  and,  when  he  has  thus  ap- 
plied, he  does  not  lose  the  right  to  his 
generic  patent  because  one  or  more  of  the 
specific  patents  may  happen  to  be  issued 
first.  Nor  does  he  lose  such  right  by  the 
subsequent  filing  of  an  amended  or  new 
application  changing  the  specification  of 
the  generic  invention,  where  the  patent  is 
still  sought  for  the  substance  of  the  in- 
vention as  originally  claimed.  Badische 
Anilin,  etc.,  Fsbrik  i?.  Klipstein,  (S.  D. 
N.  Y.  1903)   125  Fed.  543. 

Generic  invention  and  improvement. — 
Where  a  patent  first  granted  is  distinctly 
and  only  for  an  improvement  on  another 
and  generic  invention  which  is  the  sub- 
ject of  a  prior  application  by  the  patentee, 
then  pending,  it  does  not  invalidate  the 
patent  subsequently  granted  thereon,  al- 
though there  is  no  express  disclaimer  of 
the  matter  claimed  in  such  prior  applica- 
tion. Cleveland  Foundry  Co.  r.  Detroit 
Vapor  Stove  Co.,  (a  C.  A.  6th  Cir.  1904) 
131  Fed.  853,  68  C.  C.  A.  233. 

Different  improvements. —  Separate  ap- 
plications may  be  made  and  separate  pat- 
ents issued  for  different  improvements. 
Hayden  v.  James,  (1860)  11  Fed.  Cas.  No. 
6,260. 

Combinations  and  sub-combinations  may 
be  the  subjects  of  separate  applications 
and  patents.  Cahn  v.  Wong  Town  On,  (C. 
C.  Cal.  1884)  19  Fed.  424. 

Failure  to  claim  all  dependent  inven- 
tions.—  It  will  be  presumed  where  one  of 
several  distinct  inventions  dependent 
upon  each  other  is  claimed,  and  the 
otliers  are  described  but  not  claimed,  that 
those  not  claimed  are  dedicated  to  the 
public.  Swift  17.  Jenks,  (N.  D.  N.  Y. 
1887)  29  Fed.  642;  Holmes  Electric  Pro- 
tective Co.  V.  Metropolitan  Burglar  Alarm 
Co.,  (S.  D.  N.  Y.  1887)   33  Fed.  254. 

Concwrrent  applications,  however,  which 
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are  pending  at  the  time  will  rebut  the 
presumption  of  dedication  to  the  public 
by  failure  to  claim  in  the  first  patent. 
Boyd  17.  Janesville  Hay  Tool  Co.,  (1895) 
158  U.  S.  260,  15  S.  Ct.  837,  39  U.  S. 
(L.  ed.)  973;  Suflfolk  Mfg.  Co.  f.  Hay- 
den,  (1866)  3  Wall.  315,  18  U.  S.  (L.  ed.) 
76;  Singer  f.Braunsdorf,  (1870)  7  Blatchf. 
621,  22  Fed.  Oas.  No.  12,897;  Graham  o. 
Geneva  Lake  Crawford  Mfg.  Co.,  (E.  D. 
Wis.  1880)  11  Fed.  138;  Graham  t*.  Mc- 
Cormick,  (N.  D.  111.  1880)  11  Fed.  859; 
Eagle  Mfg.  Co.  r.  Bradley,  (S.  D.  la. 
1888)  35  Fed.  295;  Brush  Electric  Co.  v. 
Julien  Electric  Co.,  (S.  D.  N.  Y.  1890) 
41  Fed.  679;  Brush  Electric  Co.  i;.  Elec- 
trical Accumulator  Co.,  (S.  D.  N.  Y.  1891) 
47  Fed.  48;  Electrical  Accumulator  Co.  v. 
Brush  Electric  Co.,  (C.  C.  A.2d  Cir.  1892) 
52  Fed.  130,  1  U.  S.  App.  320,  2  C.  C.  A. 
682. 

The  granting  of  a  patent  for  sub- 
sidiary fityentions  pending  an  earlier  ap- 
plication by  the  same  person  for  the 
broad  invention  will  not  invalidate  a  pat- 
ent subsequently  granted  for  the  latter 
though  the  former  necessarily  described 
the  broad  invention.  Thomson-Houston 
Electric  Co.  r.  Elmira,  etc.,  R.  Co.,  (N.  D. 
N.  Y.  1895)  69  Fed.  257;  AUington,  etc., 
Mfg.  Co.  r.  Glor,  (N.  D.  N.  Y.  1897)  83 
Fed.  1014;  Electrical  Accumulator  Co.  €. 
Brush  Electric  Co.  (C.  C.  A.  2d  Cir.  1892) 
52  Fed.  130,  1  U.  S.  App.  320,  2  C.  C.  A. 
682;  Thomson-Houston  Electric  Co.  v. 
Winchester  Ave.  R.  Co.,  (C.  C.  Conn, 
1895)  71  Fed.  192;  Miller  t?.  Eagle  Mfg. 
Co.,  (1894)  161  U.  S.  186,  14  S.  Ct.  310, 
38  U.  S.  (L.  ed.)  121. 

The  granting  of  a  patent  for  improve- 
menta  on  a  machine,  pending  a  prior  ap- 
plication for  a  patent  on  the  machine  it- 
self, does  not  invalidate  the  latter  when 
issued.  AUington,  etc.,  Mfg.  Co.  t\  Globe 
Co.,  (S.  D.  Ohio  1898)  89  Fed.  866; 
Thomson-Houston  Electric  Co.  c.  Ohio 
Brass  Co.,  (C.  C.  A.  6th  Cir.  1897)  80 
Fed.  712,  54  U.  S.  App.  1.  26  C.  C.  A. 
107,  affirmed  (N.  D.  Ohio  1896)  78  Fed. 
139. 

The  express  reservation  in  the  applica- 
tion for  a  patent  of  the  right  to  claim  in 
future  applications  the  inventions  not 
claimed  will  rebut  this  presumption  if 
such  reservation  is  followed'  up  by  filing 
an  application  without  laches.  Shaw  i". 
Cooper,  (1833)  7  Pet.  292,  8  U.  S.  (L.  ed.) 
689;  Suffolk  Mfg.  Co.  v.  Havden,  (1866) 
3  Wall.  315,  18  U.  S.  (L.  ed.')  76. 


Reservation  in  broad  patent  of  particu- 
lar feature. —  But  an  inventor  who  takes 
out  a  patent  covering  specifically  his  en- 
tire invention,  cannot,  even  by  inserting 
a  reservation,  obtain  a  subsequent  valid 

f patent  covering  more  broadly  a  particu- 
ar  feature  of  the  same  invention.  Miller 
V.  Eagle  Mfg.  Co.,  (1894)  151  U.  S.  186, 
14  S.  Ct.  310,  38  U.  S.  (L.  ed.)   121. 

Distinct  independent  inventions. — An 
invention  which  is  described  and  not 
claimed,  and  which  is  independent  and 
unrelated  to  the  invention  claimed,  must 
be  the  subject  of  a  separate  application 
for  the  patent  if  protected,  and  the  fail- 
ure to  claim  in  the  first  application  and 
patent  will  not  constitute  a  presumption 
of  dedication.  McKay  v.  Dibert,  (C.  C. 
X.  J.  1881)  6  Fed.  587;  Hatch  r.  MofBtt, 
(C.  C.  Mass.  1883)  15  Fed.  252;  Ver- 
mont Farm  Mach.  Co.  i7.  Marble,  (C.  C. 
Vt.  1884)  19  Fed.  307;  Cahn  v.  Wong 
Town  On,  (C.  C.  Cal.  1884)  19  Fed.  424; 
Eastern  Paper>-Bag  Co.  t*.  Standard  Paper- 
Bag  Co.,  (C.  C.  Mass.  1887)  30  Fed.  63; 
Eastern  Paper-Bag  Co.  t.  Nixon,  (S.  D. 
Ohio  1888)  35  Fed.  752. 

Described  independent  invention. —  But 
where  an  independent  and  unrelated  in- 
vention is  described  in  a  patent  but  not 
claimed  an  application  must  be  filed  there- 
for before  it  has  been  in  public  sale  or  use 
for  more  than  two  years.  Cahn  t*.  Wong 
Town  On,  (C.  C.  Cal.  1884)  19  Fed.  424; 
Eastern  Paper-Bag  Co.  t;.  Standard  Paper- 
Bag  Co.,  (C.  C.  Mass.  1887)  30  Fed.  63; 
Eastern  Paper-Bag  Co.  v.  Nixon,  (S.  I). 
Ohio  1888)  35  Fed.  752;  McKay  r.  Dibert, 
(C.  C.  N.  J.  1881)  5  Fed.  587. 

Abandonment. —  Such  separate  and  dis- 
tinct invention  must  be  claimed  before 
there  has  been  an  actual  abandonment. 
Sugar  Apparatus  Mfg.  Co.  i?.  Yaryan  Mfg. 
Co.,  (E.  D.  Pa.  1S90)  43  Fed.  140;  West- 
inghouse  Electric,  etc.,  Co.  r.  Dayton 
Fan,  etc.,  Co.,  (S.  D.  Ohio  1901)  106 
Fed.  724. 

Intervening  public  rights. — A  subse- 
quent patent  for  such  an  invention  will 
be  void  if  the  rights  of  the  public  have 
intervened.  Railway  Register  Mfg.  Co.  r. 
Broadway,  etc.,  R.  Co.,  (S.  D.  N.  Y.  1886) 
26  Fed.  522. 

Burden  of  proving  unitary  invention. — 
The  burden  of  proof  is  on  the  applicant 
to  prove  that  two  statutory  inventions 
constitute  one  unitary  invention.  In  re 
Frasch,  (1906)  27  App.  Cas.  (D.  C.)  25. 


Sec.  4887.  [Patents  for  inventions  previously  patented  abroad.]  No 
person  otherwise  entitled  thereto  shall  be  debarred  from  receiving  a  patent 
for  his  invention  or  discovery,  nor  shall  any  patent  be  declared  invalid  by 
reason  of  its  having  been  first  patented  or  caused  to  be  patented  by  the 
inventor  or  his  legal  representatives  or  assigns  in  a  foreign  country,  unless 
the  application  for  said  foreign  patent  was  filed  more  than  twelve  months, 
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in  cases  within  the  provisicms  of  section  forty-eight  hundred  and  eighty- 
six  of  the  Revised  Statutes,  and  four  months  in  cases  of  designs,  prior  to  the 
filing  of  the  application  in  this  country,  in  which  case  no  patent  shall  be 
granted  in  this  country. 

An  application  for  patent  for  an  invention  or  discovery  or  for  a  design 
filed  in  this  country  by  any  person  who  has  previously  regularly  filed  an 
application  for  a  patent  for  the  same  invention,  discovery,  or  design  in  a 
foreign  country  which,  by  treaty,  convention,  or  law,  affords  similar  privi- 
leges to  citizens  of  the  United  States  shall  have  the  same  force  and  effect 
as  the  same  application  would  have  if  filed  in  this  country  on  the  date  on 
which  the  application  for  patent  for  the  same  invention,  discovery,  or  design 
was  first  filed  in  such  foreign  country,  provided  the  application  in  this 
country  is  filed  within  twelve  months  in  cases  within  the  provisions  of  sec- 
tion forty-eight  hundred  and  eighty-six  of  the  Revised  Statutes,  and  within 
four  months  in  cases  of  designs,  from  the  earliest  date  on  which  any  such 
foreign  application  was  filed.  But  no  patent  shall  be  granted  on  an  appli- 
cation for  patent  for  an  invention  or  discovery  or  a  design  which  had  been 
patented  or  described  in  a  printed  publication  in  this  or  any  foreign  country 
more  than  two  years  before  the  date  of  the  actual  filing  of  the  application 
in  this  country,  or  which  had  been  in  public  use  or  on  sale  in  this  country 
for  more  than  two  years  prior  to  such  filing.    [jB.  8.] 

As  originally  enacted  this  section  was  as  follows: 

"  Sec.  4887.  No  person  shall  be  debarred  from  receiving  a  patent  for  his  invention 
or  discovery,  nor  snail  any  patent  be  declared  invalid,  by  reason  of  its  having  been 
first  patented  or  caused  to  be  patented  in  a  foreign  country,  unless  the  sanie  has  been 
introduced  into  public  use  in  the  United  States  for  more  than  two  years  prior  to  the 
application.  But  every  patent  granted  for  an  invention  which  has  been  previously 
patented  in* a  foreign  country  shall  be  so  limited  as  to  expire  at  the  same  time  with 
tlie  foreign  patent,  or,  if  there  be  more  than  one,  at  the  same  time  with  the  one 
having  the  shortest  term,  and  in  no  case  shall  it  be  in  force  more  than  seventeen  years." 
Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  201. 

It  WAS  first  amended  by  an  Act  of  March  3,  1897,  ch.  391,  sec.  3,  29  Stat.  L.  693 
(see  sec.  8  of  said  Act,  infra,  p.  249) ,  to  read  as  follows: 

"  Sec.  4887.  No  person  otherwise  entitled  thereto  shall  be  debarred  from  receiving 
a  patent  for  his  invention  or  discovery,  nor  shall  any  patent  be  declared  invalid, 
by  reason  of  its  having  been  first  patented  or  caused  to  be  patented  by  the  inventor 
or  his  legal  representatives  or  assigns  in  a  foreign  country,  unless  the  application 
for  said  foreign  patent  was  filed  more  than  seven  months  prior  to  the  filing  of  the 
application  in  this  country,  in  which  case  no  patent  shall  be  granted  in  this  country." 

It  was  again  amended  by  an  Act  of  March  3,  1903,  ch.  1019,  sec.  1,  32  Stat.  L.  1225, 
entitled  "  An  Act  to  effectuate  the  provisions  of  the  additional  Act  of  the  inter- 
national convention  for  the  protection  of  industrial  property "  to  read  as  given  in 
the  text,  **  by  changing  the  word  *  seven '  to  *  twelve,*  and  by  inserting  after  the 
word  '  months '  the  words  '  in  cases  within  the  provisions  of  section  forty-eight  hundred 
and  eighty-six  of  the  Revised  Statutes,  and  within  four  months  in  cases  of  designs,'  and 
b^  adding  the  following  words,"  constituting  the  second  paragraph  of  the  section  as 
given  in  the  text  beginning  with  the  words  ''An  application  for  patent,"  etc. 


Historical. —  For  an  outline  of  the  his- 
tory of  the  legislaticm  by  Ckmgress  bear- 
ing upon  the  subject  of  the  limitation  of 
the  term  of  American  patents  by  foreign 
patents  previously  granted,  see  Bate  Re- 
frigerating Co.  V,  Sulzberger,  (1895)  167 
U.  S.  1,  15  S.  Ct.  608,  39  U.  S.   (L.  ed.) 

eoi. 

Coaatmction. —  In  Cameron  Septic  Tank 
Co.  V,  KnoxTille,  (1913)  227  U.  S.  39,  33 
S.  Ctw  209,  57  U.  S.  (L.  ed.)  407,  the  court 
commenting  on  the  construction  which 
has  been  given  this  section  as  amended 


said:  *'The  section  coming  up  for  judi- 
cial consideration,  it  was  decided  that  it 
assumed  that  the  foreign  patent  pre- 
viously granted  was  one  granted  for  a  def- 
inite term,  that  the  United  States  patent 
should  expire  with  that  term,  and  tnat  it 
was  not  to  be  limited  by  any  lapsing  or 
forfeiture  of  any  portion  of  the  term  of 
the  foreign  patent,  by  means  of  the  oper- 
ation of  a  condition  subsequent,  accord- 
ing to   the   foreign   statute." 

Prior   to   amendment. —  Tlie  restrictive 
clause  of  the  act  before  it  was  amended 
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in  1897  provided  that  "  every  patent 
granted  for  an  invention  which  has  been 
previously  patented  in  a  foreign  country 
shall  be  so  limited  as  to  expire  at  the 
same  time  with  the  foreign  patent."  The 
patent  granted  and  so  limited  in  iJliis 
country  must  have  been  for  an  invention 
previously  patented  in  a  foreign  country, 
and  must  in  essential  features  have  be^ 
the  sama  Acme  Acetylene  Appliance  Co. 
V.  Commercial  Acetylene  Co.,  (C.  C.  A. 
«th  Cir.  1911)  192  Fed.  321,  112  C.  C.  A. 
673. 

Amendment  not  retroactive. —  The 
amendment  of  this  section  by  the  Act  of 
March  3,  1903,  was  not  retroactive.  It 
did  not  give  to  the  phrase  "  nor  shall  any 
patent  be  declared  invalid "  a  meaning 
broader  than  before,  and  did  not  revive  a 
patent  which  had  expired  at  the  time  of 
its  enactment,  by  reason  of  the  expiration 
of  a  foreign  patent  for  the  same  inven- 
tion. Sawyer  Spindle  Co.  v.  Carpenter, 
(C.  C.  R.  I.  1904)   133  Fed.  238. 

Operation  of  statute. —  The  Treaty  of 
Brussels,  which  took  effect  in  1900,  does 
not,  by  virtue  of  article  4,  his,  supersede 
this  section  as  amended,  relating  to  the 
duration  of  a  patent  previously  patented 
in  a  foreign  country.  Cameron  Septic 
Tank  Co.  i\  Knoxville,  (1913)  227  U.  S. 
39,  33  S.  Ct.  200,  67  U.  S.  (L.  ed.) 
407, 

''Patented"  defined.— The  term  "pat- 
ented,'' as  used  in  this  section,  does  not 
mean  the  preliminary  proceedings,  but 
the  actual  issuance  of  the  patent  under 
seal  of  the  government  speaking  the  exer- 
cise bf  sovereign  will,  investing  the  pat- 
entee with  a  grant  of  a  monopoly.  Mer- 
rell-Soule  Co.  v.  Powdered  Milk  Co., 
(C.  C.  A.  2d  Cir.  1916)  222  Fed.  911,  138 
C.  C.  A.  391.  To  the  same  effect  see 
Smith  V,  Goodyear  Dental  Vulcanite  Co., 
(1877)  93  U.  S.  486,  23  U.  S.  (L.  ed.) 
962;  Edison  Electric  Light  Co.  t*.  Waring 
Electric  Co.,  (C.  C.  Conn.  1894)  59  Fed. 
358;  American  Bell  Telephone  Co.  v. 
Cushman.  (N.  D.  lU.  1893)  57  Fed.  842; 
Seibert  Cylinder  Oil  Co.  v.  William" 
Powell  Co.,  (S.  D.  Ohio  1888)  35  Fed. 
691;  Emerson  r.  Lippert,  (W.  D.  Pa. 
1887)  31  Fed.  911;  Gold,  etc.,  Tel.  Co.  c. 
Commercial  Telegram  Co.,  (S.  D.  N.  Y. 
1885)   23  Fed.  340. 

Extent  of  difference  neceuary  in  pat- 
ents.—  The  fact  that  some  slight  modifi- 
cation is  made  in  the  working  of  the  prin- 
ciple involved  in  the  invention  will  not 
exempt  the  patent  from  the  operation  of 
the  statute.  Commercial  Acetvlene  Co.  r. 
Searchlight  Gas  Co.,  (N.  D.  111.  1912) 
197  Fed.  908. 

The  difference  must  be  more  than  a  dif- 
ference in  the  words  o*  description,  and 
must  be  such  a  difference  that  both  may 
be  patented  in  this  country.  Accumulator 
O).  V.  Julien  Electric  Co.,  (S.  D.  N.  Y. 
1893)    57   Fed.   605w     See   further   under 


this   section,   paragraph    Identity^   infra, 
p.  142. 

Amendment  of  foreign  application. — 
The  effect  of  this  statute  is  not  limited 
to  an  application  as  first  filed.  Bissel 
V.  Fottinger,  (1915)  42  App.  Cas.  (U  C.) 
597,  wherein  the  court  stated  the  facts  as 
follows:  "  Fottinger  filed  an  application  in 
the  German  patent  office  June  18,  1903, 
which  was  less  fhan  a  year  from  the  time 
of  filing  his  application  in  the  United 
States  Patent  Office.  No  drawings  of  the 
invention  were  filed  with  this  application, 
but  it  described  the  invention.  On  Octo- 
ber 28,  1905,  an  amended  application  was 
filed  accompanied  with  drawings,  which 
is  conceded  to  be  a  complete  description 
of  the  invention  of  the  issue.  This  amend- 
ment is  not  a  departure  from  the  original 
application,  and  the  question  is  whether 
it  may  be  taken  as  a  constructive  reduc- 
tion to  practice  of  the  invention  from  the 
date  of  filing,  having  been  followed  by  the 
necessary  application  within  one  year 
from  the  filing  of  the  original  applica- 
tion." Holding  that  the  date  of  filing 
the  amended  application  may  be  taken  as 
the  date  of  constructive  reduction  to 
practice,  the  court  said:  "The  conten- 
tion of  Bissell  is  upon  a  strict  construc- 
tion of  section  4887,  Revised  Statutes, 
limiting  the  effect  of  that  law  to  the  ap- 
plication as  first  filed.  His  contention  us 
that  the  application  was  wholly  insuffi- 
cient to  show  the  invention.  The  exam- 
iner of  interference  said  in  his  decision 
that  since  the  amendment  clearly  dis- 
closes the  issue,  and  has  been  embodied  in 
the  patent  as  issued  in  Germaivjr,  there 
seems  to  be  no  reason  why  Fottinger 
should  not  be  given  the  benefit  of  the  date 
of  his  amendment,  that  is,  October  28, 
1905,  as  the  date  of  his  constructive  re- 
duction to  practice.  This  conclusion  was 
adopted  by  the  examiners  in  chief  and 
the  commissioner  of  patents  on  apjieal 
to  them  respectively.  In  the  United 
States  Patent  Office  an  amendment  spe- 
cifically describing  an  invention  disclosed 
in  the  original  application  would  be  al- 
lowed and  would  relate  back  to  the  date 
of  filing  the  original.  We  concur  with  the 
Patent  Office  tribunals  that  the  construc- 
tion of  section  4887  contended  for  by 
Bissell  is  erroneous.  The  amendment 
clearly  describes  the  invention  of  the  is- 
sue, and  has  been  embodied  in  the  patent 
as  issued  in  Germany,  and  we  see  no  rea- 
son why  Fottinger  should  not  be  given 
the  benefit  of  the  date  of  his  amendment, 
that  is,  October  28,  1905,  as  the  date  of 
his  constructive  reduction  to  practice." 

Dsa  SIGNS     CoNSTEinwG     Section     4887 
Prior  to  the  Amendment  of  March  3, 

1807 

Effect  of  previous  Acts.— The  effecst  of 
sections  16  and   17  of  the  Act  of  March 
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2,  1861,  12  Stat.  L.  249,  upon  section  6  of 
the  Act  of  March  3,  1839,  6  Stat.  L.  354, 
WM  to  give  to  an  American  patent  a  dura- 
tion of  seventeen  years  from  the  date  of 
a  foreign  patent  previously  granted  to  the 
patentee  for  the  same  invention.  Weston 
ft  White,  (1876)  13  Blatchf.  364,  29  Fed. 
Cas.  Xo.  17,458. 

Confltmction. —  The  meaninff  of  this  sec- 
tion, said  Blatchf ord,  J.,  **  is  that  the 
United  States  patent  shall  expire  at  the 
same  time  with  the  foreign  patent  having 
the  shortest  time  to  run  which  was  granted 
before  the  United  States  patent  was 
granted,  and  not  that  it  shall  expire  at 
the  same  time  with  the  foreign  patent 
having  the  shortest  time  to  run  which  was 
granted  before  the  time  when  the  applica- 
tion for  the  United  States  patent  was 
made.*'  Gramme  Electrical  Co.  t?.  Amoux, 
etc..  Electric  Co.,  (S.  D.  N.  Y.  1888)  17 
Fed.  838;  Bate  Refrigerating  Co.  t,  Gil- 
lett,  (C.  C.  N.  J.  1882)  13  Fed.  553. 
The  first  clause  of  the  section,  that  ''no 
person  ahall  be  debarred  from  receiving  a 
patent  for  his  invention  ...  by  reason  of 
its  having  been  first  patented  or  caused 
to  be  patented  in  a  foreign  country,"  evi- 
dently means  that  the  patentee  shall  not 
be  debarred  from  his  patent  by  reason  of 
his  having  first  patented  or  caused  his 
invention  to  be  patented  in  a  foreign  coun- 
try. Hobbs  f?.  Beach,  (190i)  180  U.  S. 
383,  21  S.  Ot.  409,  45  U.  S.  (L.  ed.)  586, 
affirming^  (C.  C.  A.  Ist  Cir.  1899)  92  Fed. 
146,  63  U.  S.  App.  626,  34  C.  C.  A.  248, 
reverting  (C.  C.  Mass.  1897)  82  Fed.  916. 

The  second  clause  of  the  section  that 
"every  patent  granted  for  an  invention 
which  has  been  previously  patented  in  a 
foreign  country  shall  be  so  limited  as  to 
expire  at  the  same  time  with  the  foreign 
patent,"  is  plain  and  unambiguous,  and 
not  to  be  extended  by  construction,  and 
applies  only  to  cases  where  the  inventions 
actually  claimed  in  the  foreign  and  domes- 
tic patents  are  identical;  it  is  not  suffi- 
cient that  the  foreign  patent  may  disclose 
the  invention  of  the  later  United  States 
patent,  where  it  is  not  therein  claimed. 
Westinghouse  Electric,  etc.,  Co.  v.  Stanley 
Instrument  Co.,  (C.  C.  A.  1st  Cir.  1905) 
138  Fed.   823,  71  C.  C.  A.  189. 

Scope  of  section  —  Jnventionr-  included. 
—  This  section  applies  to  all  inventions, 
irrespective  of  the  place  of  their  origin, 
and  the  term  **  date  of  invention  "  is  used 
without  discrimination  between  the  classes 
of  inventions.  Welsbach  Light  Co.  v. 
American  Incandescent  Lamp  Co.,  (C.  C. 
A.  2d  Cir.  1899)  98  Fed.  613,  39  C.  C.  A. 
185. 

Pertons  included. — "  The  language  of 
the  statute  .  .  .  includes  American  ciid- 
sens  as  well  as  foreigners  who  tirsf  take 
ont  a  patent  abroad.  The  term  '  patented  ' 
may  well  be  construed  as  applying  to 
foreigners  obtaining  patents  in  their  own 
ooontry,  and  the  phrase  'caused  to  be 


patented '  to  such  persons  not  citizens  of 
the  same  country,  including  Americans,  as 
should  cause  their  inventions  to  be  intro- 
duced or  patented  there.  It  does  not  in- 
clude either  foreigners  or  citizens  who  first 
obtain  their  patents  in  this  coimtry." 
Bate  Refrigerating  Co.  t*.  Sulzberger, 
(1895)  157  U.  S.  1,  16  S.  Ct.  508,  39  U. 
b.  (L.  ed.)  601;  Edison  Electric  Light  Co. 
r.  U.  S.  Electric  Lighting  Co.,  (S.  D.  N. 
Y.  1888)  35  Fed.  134. 

Necessity  of  dtizenahip. — It  is  not  nec- 
essary that  the  applicant  for  the  Ameri- 
can patent  be  an  American  citizeiL 
Edison  Electric  Light  Co.  t*.  U.  S.  Elec- 
tric Lighting  Co.,  (S.  D.  N.  Y.  1888). 36 
Fed.   134. 

Effect  of  change  of  term. — The  change 
of  the  time  from  fourteen  to  seventeen 
years  during  which  the  American  patents 
are  to  run  does  not  repeal  the  condition 
that  the  term  of  the  patent  for  an  in- 
vention which  had  been  patented  in  a 
foreign  country  shall  commence  to  run 
from  the  time  of  publication  of  the 
foreign  patent.  Siemens  v.  Sellers, 
(1887)  123  U.  S.  276,  8  S.  Ot.  117,  31 
U.S.  (L.  ed.)  153. 

Definite  foreign  patent  necessary.— A 
foreign  patent,  in  the  meaning  of  this 
section,  must  be  a  definite  pat^t  grant- 
ing a  valuable  monopoly  capable  of  being 
enforced  at  law,  and  not  merely  a  pro- 
visional patent  capable  of  being  converted 
into  a  definite  one  by  further  proceedings. 
Society  Anonyme,  etc.  v.  General  Electric 
Co.,  (S.  D.  X.  Y.  1899)  97  Fed.  604. 

Unpatented  foreign  description. — "It  is 
only  a  patent  for  an  invention  that  has 
been  previously  actually  patented  in  a 
foreign  country  that  is  limited  by  the 
foreign  patent.  The  description  of  the 
invention  in  the  foreign  patent  might 
affect  the  validity  of  the  domestic  one,  and 
might  not,  but  would  not  limit  it.'' 
Holmes  Electric  Protective  Co.  f.  Metro- 
politan Burglar  Alarm  Co.,  (S.  D.  N.  Y. 
1884)   22  Fed.  341. 

Secret  patents. — This  rule  is  applicable 
to'  secret  patents  as  well  as  to  others. 
Gramme  Electrical  Co.  r.  Amoux,  etc., 
Mectric  Co.,  (S.  D.  N.  Y.  1883)  17  Fed. 
838. 

French  private  patents. — This  statute 
does  not  apply  to  French  private  patents* 
Brooks  V.  Norcross,  (1851)  2  Fish.  Pat. 
Cas.  661,  4  Fed.  Cas.  No.  1,957. 

Foreign  patent  by  same  patentee. — 
The  provision  that  "  every  patent  granted 
for  an  invention  which  has  been  jpreviously 
patented  in  a  foreign  country  shall  be  so 
limited  as  to  expire  at  the  same  time  with 
the  foreign  patent,''  obviously  presup- 
poses that  the  foreign  patent  shall  have 
been  obtained  by  the  American  patentee 
or  with  his  consent.  Hobbs  r.  Beach, 
(1901)  180  U.  S.  383,  21  S.  Ct.  409,  45 
U.  S.  (L.  ed.)  586,  affi^-ming  (C.  C.  A. 
1st  Cir.  1890)   92  Fed.  146,  6;^  U.  S.  App. 
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626,  34  C.  C.  A.  248,  (C.  C.  Majsa.  1897) 
82  Fed.  916;  Edison  Electric  Light  Co. 
r.  U.  S.  Electric  Lighting  Co.,  (S.  D.  N. 
Y.  1888)   35  Fed.  134. 

Foreign  patent  by  another  patentee.— 
This  section  does  not  apply  to  a  patent 
taken  out  by  another  than  the  patentee 
of  the  patent  whose  term  is  sought  to  be 
shortened  and  without  his  acquiescence 
or  consent.  Wilcox,  etc.,  Sewing-Mach. 
Co.  r.  Industrial  Mfg.  Co.,  (C.  C.  N.  J. 
1901)    110  Fed.  210. 

Identity. — The  identity  contemplated 
relates  to  matters  of  substance  and  not 
of  form  merely,  applying  only  where 
there  is  a  valid  foreign  patent,  and  a 
United  .States  patent  tor  an  alleged  in- 
vention which  was  covered  by  a  prior 
certificate  of  addition  to  a  French  patent, 
is  not  limited  to  the  term  of  the  French 
patent,  where  the  same  was  adjudged  null 
and  void  by  the  French  courts  on  the 
ground  of  anticipation;  the  effect  of 
such  judgment  under  the  law  of  Frhnce 
being  to  render  the  patent,  with  any  cer- 
tificates  of  addition  thereto,  a  nullity 
from  the  beginning.  Hennebigue  Constr. 
Co.  V.  Myers,  (C.  C.  A.  3d  Cir.  1909)  172 
Fed.  869,  97  C.  C.  A.  289!  Nor  does  the 
identity  contemplated  extend  to  minor 
details.  Siemens  r.  Sellers,  (1887)  123 
U.  S.  276,  8  S.  Ct.  117,  31  U.  S.  (L.  ed.) 
163;  J.  L.  Mott  Iron  Works  v.  Henry 
McShane  Mfg.  Co.,  (S.  D.  N.  Y.  1897) 
80  Fed.  516. 

Formal  identity  of  claims  is  not  neces- 
sary to  constitute  identity  of  a  L'Tnited 
States  and  a  foregn  patent,  but  sub- 
stantial identity  of  the  invention  as 
covered  by  the  claims  is  sufficient. 
United  Shoe  Machinery  Co.  f.  Duplessis 
Shoe  Machinery  Co.,  (C.  C.  Mass.  1906) 
148  Fed.  31,  affirmed  (C.  C.  A.  Ist  Cir. 
1907)  155  Fed.  842,  84  C.  C.  A.  76.  The 
fact  that  some  slight  modification  is  made 
in  the  working  of  the  principle  involved 
in  the  invention  will  not  exempt  the 
patent  from  the  operation  of  the  statute. 
Clark  V.  Wilson,  (S.  D.  N.  Y.  1886)  28 
Fed.  95.  In  determining  whether  the  in- 
vention of  a  United  States  patentee  was 
previously  patented  in  a  foreign  country 
so  that  its  term  is  limited  by  such  foreign 
patent,  the  court  must  look  through  the 
mere  form  of  phraseology  and  determine 
what  was  the  essence  of  the  invention 
laid  open  to  the  public  by  the  foreign 
patent.  Commercial  Acetylene  Co.  v. 
Searchlight  Gas  Co.,  (N.  D.  111.  1911) 
188  Fed.  85. 

The  test  of  identity  between  the  for- 
eign and  domestic  patents  may  be  stated 
as  follows:  Is  the  principal  invention  in 
each?  Is  the  thing  patented  abroad  the 
same  in  all  essential  particulars  as  the 
thing  patented  here?  Will  the  home  patent 
be  infringed  by  a  structure  made  in  ac- 
cordance with  the  provisions  of  the  for- 
eign patent?     In  cases  where  these  ques- 


tions are  answered  in  the  affirmative  the 
United  States  patent  fails.  Commercial 
Mfg.  Co.  V.  Fairbank  Canning  Co.,  (1890) 
135  U.  S.  176,  10  S.  Ct.  718,  34  U.  S.  (L. 
ed.)  86;  Siemens  r.  Sellers,  (1887)  123  U. 
S.  276,  8  S.  Ct.  117,  31  U.  S.  (L.  ed.)  153; 
Accumulator  (Do.  r.  Julien  Electric  Co.,  ( S. 
D.  N.  Y.  1893)  57  Fed.  605;  Brush  Elec- 
tric Co.  t/.  Electrical  Accumulator  Co.,  (S. 
D.  N.  Y.  1891)  47  Fed.  48. 

Improvement  as  differentiating  patents. 
—  The  addition  of  new  improvements  not 
contained  in  the  foreign  patent,  or  the 
broadening  or  narrowing  of  the  claims  of 
an  American  patent,  will  not  prevent  the 
operation  of  the  statute,  as  a  patent  can- 
not be  construed  as  running  partly  from 
one  date  and  partly  from  another.  Sie- 
mens 17.  Sellers,  (1887)  123  U.  S.  276,  8  S. 
Ct.  117,  31  U.  S.  (U  ed.)  163;  Clark  t\ 
Wilson,  (S.  D.  N.  Y.  1886)  28  Fed.  95; 
Holmes  Electric  Protective  Co.  p.  Metro- 
politan Burglar  Alarm  Co.,  (S.  D.  K.  Y. 
1887)  33  Fed.  254;  Accumulator  Co.  v. 
Julien  Electric  Co.,  (S.  D.  N.  Y.  1893)  57 
Fed.  605;  Brush  Electric  Co.  r.  Electrical 
Accumulator  Co.,  (S.  D.  N.  Y.  1891)  47 
Fed.  48.  The  Pickard  patent  No.  448,072, 
for  construction  of  pleasure  canals  or 
waterways,  shows  a  canal  which,  while  the 
same  in  principle,  is  not  identical  in  struc- 
ture with  that  shown  in  the  prior  British 
patent  of  1888,  No.  10,519,  to  the  same 
inventor,  but  contains  the  additional  fea* 
ture  that  the  longitudinal  partition 
through  the  center  is  extended  to  the  ends, 
dividing  the  canal  throughout  its  entire 
length,  while  in  the  British  patent  an  open- 
ing is  left  at  each  end,  through  which  the 
water  flows  and  the  boats  pass.  Hence,  as 
to  such  feature,  which  is  an  improvement 
of  great  value  and  utility,  showing  patent- 
able invention,  the  United  States  patent 
did  not  expire  with  the  British  patent. 
Aquarama  Co.  t*.  Old  Mill  Co.,  (E.  D.  N. 
Y.  1903)  124  Fed.  229. 

Foreign  patent  for  minor  part  of  hatio 
inventum, —  A  prior  patent  in  a  foreign 
country  for  a  minor  part  of  a  broad  or 
basic  invention  is  not  for  the  same  inven- 
tion as  a  subsequent  United  States  patent 
covering  both  the  minor  parts  and  the 
broad  main  invention,  and  such  foreign 
patenting  of  a  part  does  not  so  att'ect  the 
whole  that  the  expiration  of  the  foreign 
patent  terminates  the  whole  of  the  Ameri- 
can patent  including  the  broad  claims. 
Victor  Talking  Mach.  Co.  r.  Leeds,  etc., 
Co.,  (C.  C.  A.  2d  Cir.  1906)  148  Fed.  1022 
mem.,  79  C.  C.  A.  536,  aprming  (S.  D.  N. 
Y.  1906)    146  Fed.  534. 

Method  and  apparatus. — A  foreign  pat- 
ent for  a  method  is  not  for  the  same  in- 
vention as  an  application  for  a  United 
States  patent  for  an  apparatus  for  prac- 
ticing that  method.  Commercial  Acety- 
lene Ca  €.  Acme  Acetyloie  Appliance 
Co.,  (£.  D.  Mich.  1911)  188  Fed.  89. 
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Difierent  claimB  in  foreign  and  domestic 
patents. — ^AU  the  claims  of  a  domestic 
patent  do  not  necessarily  expire  with  a 
foreign  patent  because  of  the  provision 
that  "every  patent  granted  for  an  inven- 
tion which  has  been  previously  patented 
in  a  foreign  country  shall  be  so  limited 
as  to  expire  at  the  same  time  with  the 
foreign  patent,"  but  only  such  claims  ex- 
pire as  are  embodied  in  the  foreign  patent. 
Leeds,  etc.,  Co.  v.  Victor  Talking  Mach. 
Co.,  (1909)  213  U.  S.  301,  29  S.  Ct.  495, 
53  U.  S.  (L.  ed.)  805,  affirming  (C.  C.  A. 
2d  Cir.  1906)  148  Fed.  1022  mem.,  79 
C.  C.  A.  536. 

Effect  of  different  term  and  rights 
under  foreign  patent — Where  exclusive 
rights  to  an  invention  are  granted  for  a 
definite  term  by  a  foreign  country,  the 
fact  that  the  length  of  the  term  and  the 
breadth  of  the  exclusive  rights  differ  from 
those  granted  in  this  country  does  not 
affect  the  operation  of  this  statute  in 
limiting  the  time  in  which  an  American 
patent  expires,  where  substantially  the 
same  invention  has  been  previously  pat- 
ented in  a  foreign  country.  Atlas  Qlass 
Co.  r.  Simonds  Mfg.  Co.,  (W.  D.  Pa. 
1900)   102  Fed.  338. 

Effect  of  restricting  American  patent.— 
If  a  patent  when  granted  covers  an  in- 
voition  which  had  previously  been  cov- 
ered by  a  foreign  patent,  it  expires  with 
the  foreign  patent,  notwithstanding  the 
fact  that  it  has  subsequently  been  pared 
down  to  cover  only  one  method  of  prac- 
ticing the  invention,  or  restricted  to  a 
single  claim.  Accumulator  Co.  v.  Julien 
Electric  Co.,  (S.  D.  N.  Y.  1893)  67  Fed. 
605. 

Public  use  with  inventoz's  consent —  If 
no  other  disability  prevent,  an  inventor 
may  obtain  a  i>atent  of  the  United  States 
for  an  invention  made  and  previously 
pat«Dted  in  a  foreign  country  unless  the 
same  has  been  introduced  'into  pubUo 
use  in  the  United  States  for  more 
than  two  years  prior  to  the  application, 
sad  it  is  not  necessary  that  the  introduc- 
tion shall  have  been  made  with  the  con- 
sent of  the  inventor.   'Andrews  t:.  Hovey, 

(1887)  123  U.  S.  267,  8  S.  Ct  101,  31 
U.  S.   (L.  ed.)    160;    Andrews  v.  Hovey, 

(1888)  124  U.  S.  694,  8  S.  Ct.  676,  31 
U.  S.  (L.  ed.)  557;  Welsbach  Light  Co.  v, 
American  Incandescent  Lamp  Co.,  (C.  C. 
A.  2d  Cir.  1899)  98  Fed.  613,  39  C.  C.  A. 
183. 

Date  of  foreign  patent.— The  invention 
is  not  patented  abroad  before  the  actual 
waling  and  issuance  of  the  patent.  Edi- 
son Electric  Light  Co.  t?.  Waring  Electric 
Co.,  (C.  C.  Conn.  1894)  59  Fed.  358; 
American  Bell  Telephone  Co.  v,  Cushman, 
(N.  D.  IlL  1893)  67  Fed.  842. 

Antedating  of  foreign  patent— The  life 
of  the  United  States  patent  issued  before 
the  sealing  of  the  foreign  patent  mav  not 
be  abridged  by  an  antedating  of  the  lat- 
ter.    Gold,  etc.,  Tel.  Co.  v.  Commercial 


Telegram  Co.,  (S.  D.  N.  Y.  1885)  23  Fed. 
340;    Emerson    r.    Lippert,    (W.    D.    Pa. 

1887)  31  Fed.  911;  Seibert  Cylinder  Oil 
Co.  V.  WilUam  Powell  Co.,    (S.  D.  Ohio 

1888)  35  Fed.  591. 

Knowledge  previous  to  date  of  inven- 
tion.— The  language  of  the  section  refers 
to  the  actual  and  not  the  artificial  date, 
and  when  there  is  no  contest  fctetween  in- 
ventors, if  knowledge  in  this  country  did 
not  precede  the  actual  date  of  the  inven- 
tion, unless  it  had  been  in  this  country 
for  two  years  before  the  application,  the 
inventor  is  entitled  to  a  patent.  Hanifen 
V,  E.  H.  Godshalk  Co.,  (£.  D.  Pa.  1806) 
78  Fed.  811;  Hanifen  t?.  Price,  (S.  D. 
N.  Y.  1899)  96  Fed.  436;  Welsbach  Light 
Co.  v.  American  Incandescent  Lamp  Co., 
(C.  C.  A.  2d  Cir.  1899)  98  Fed.  613,  39 
C.  C.  A.  185. 

Date  of  grant  determines  term. — The 
statute  refers  to  the  patents  granted  and 
not  to  applications  for  patents,  and  the 
da2;e  of  a  United  States  patent  in  deter- 
mining whether  a  foreign  patent  had  been 
previously  issued  is  the  date  of  its  issue 
and  not  the  date  of  its  application ;  there- 
fore the  Act  includes  a  foreign  patent 
granted  after  the  application  but  oefore 
the  issuance  of  a  domestic  patent.  Bate 
Refrigerating  Co.  17.  Sulzberger,  (1895) 
157  U.  S.  1,  15  S.  Ct  508,  39  U.  S.  (L. 
ed.)  601,  affirming  (S.  D.  N.  Y.  1893)  56 
Fed.  713;  Bate  Refrigerating  Co.  v.  Gil- 
lett,  (C.  C.  N.  J.  1887)  31  Fed.  809;  Edi- 
son Electric  Light  Co.  v.  U.  S.  Electric 
Lighting  Co.,  (iS.  D.  N.  Y.  1888)  35  Fed. 
134;  Seibert  Cylinder  Oil  Co.  r.  William 
Powell  Co.,  (S.  D.  Ohio  1888)  35  Fed. 
591;  Accumulator  Co.  v.  Julien  Electric 
Co.,  (S.  D.  N.  Y.  1893)  57  Fed.  605; 
American  Bell  Telephone  Co.  r.  dhishman, 
(N.  D.  111.  1893)  57  Fed.  842. 

Abridging  or  lengthening  foreign  patent 
—  The  life  of  the  domestic  patent  is 
measured  by  the' actual  duration  of  the 
foreign  patent  and  may  be  abridged  as 
well  as  lengthened  by  circumstances 
which  operate  under  the  foreign  law  to 
abridge  or  lengthen  the  foreign  monopoly. 
Huber  v.  N.  0.  Nelson  Mfp.  Co..  (E.  1). 
Mo.  1889)  38  Fed.  830;  Bate  Refriger- 
ating Co.  V.  Hammond,  (1889)  129  U. 
S.  151,  9  S.  a.  225,  32  U.  S.  (L.  ed.) 
645. 

Effect  of  foreign  extensions. —  If  a  for- 
eign patent  is  granted  for  a  certain 
period,  with  the  right  to  the  patentee  to 
have  it  extended  for  an  additional  period 
at  his  option,  and  it  is  subsequently  ex- 
tended, the  United  States  patent  will 
continue  in  force  during  such  extended 
period,  but  cannot  be  extended  beyond  the 
seventeen  year  limit.  Such  extended 
term  of  the  foreign  patent  is  merely  a 
continuation  constituting  one  term  for 
the  entire  period.  Edison  Electric  Light 
Co.  f.  Perkins  Electric  Lamp  Co.,  (C.  C. 
Conn.  1890)  42  Fed.  327;  Consolidated 
Roller-Mill    Co.    r.    Walker,    (E.    D.    Pa. 
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1890)  43  Fed.  575;  Edison  Electric  Light 
Co.    V.   U.   S.    Electric   Lighting   Co.,    (C. 
C.  A.  2d  Cir.  1892)  52  Fed.  300,  11  U.  S. 
App.  1,  3  C.  C.  A.  83;   Bate  Refrigerat- 
ing Co.  17.  Hammond,    (1889)    120  U.   S. 
151,  9  S.  Ct.  226,  32  U.  S.   (L.  ed.)   645. 
Overruling   in   effect   Reiasner   t*.    Sharp, 
(1879)   16  Blatchf.  383,  20  Fed.  Caa.  No. 
11,689;  Bate  Refrigerating  Co.  r.  Gillett, 
(C.   C.  N.   J.   1882)    13   Fed.   653.       The 
capacity  which  a  foreign  patent  may  have 
of  being  prolonged  so  as  to  have  a  dura- 
tion of  a  certain  number  of  years  is  not 
equivalent    to    having    a    term    of    that 
length  where  the   patent   is  granted   for 
one  year  and  then  is  prolonged  so  as  to 
expire  before  the  end  of  such  number  of 
years.    Gramme  Electrical  Co.  v.  Amoux, 
etc.,  Electric  Co.,   (S.  D.  N.  Y.  1883)    17 
Fed.  838. 

Actual  ewtension  necessary. — But  the 
mere  fact  that  a  foreign  patent  may  be 
extended  will  not,  unless  it  is  actually 
extended,  extend  the  American  patent. 
Accumulator  Co.  r.  Julien  Electric  Co., 
( S.  D.  N.  Y.  '1893 )   57  Fed.  605. 

Ewtension  by  special  Act. —  Where  a 
foreign  patent  is  specially  extended  be- 
yond its  orignial  term  by  legislative  act 
or  royal  favor  the  American  patent  will 
not  be  correspondingly  prolonged,  but  will 
expire  with  the  period  originally  limited. 
Henry  v.  Providence  Tool  Co.,    (1878)    3 

B.  &  A.  Pat.  Cas.  501,  11  Fed.  Cas.  No. 
6,384. 

Under  Canadian  statute. —  Where,  by 
the  Canadian  statute,  the  extension  of 
the  patent  for  Canada  was  a  matter  en- 
tirely of  right,  at  the  option  of  the  pat- 
entee, on  his  pavment  of  a  required  fee, 
and  where  the  if  teen  years  term  of  the 
Canadian  patent  has  been  continuous  and 
without  interruption,  the  United  States 
patent  does  not  expire  before  the  end  of 
the  fifteen  years  duration  of  the  Canadian 
patent.  Bi^te  Refrigerating  Co.  v.  Ham- 
mond, (1889)  129  U.  S.  151,  9  S.  Ct.  225, 
32  U.  8.  (L.  ed.)  645.  It  was  held,  how- 
ever, that  when  a  Canadian  patent  was 
extended  for  only  one  of  the  two  possible 
periods  the  corresponding  United  States 
patent  terminated  at  the  end  of  such  ex- 
tended period  along  with  the  Canadian. 
Bonsack  Mach.  Co.  t*.  Smith,    (W.  D.  N. 

C.  1895)    70  Fed.  383. 

Effect  of  treaty. — Article  4  his,  inserted 
in  the  international  convention  for  the 
protection  of  industrial  property  of 
March  20,  1883,  by  the  additional  Act 
proclaimed  by  the  President,  Aug.  25, 
1902  (32  Stat.  L.  1936,  1939),  did  not 
have  the  effect  of  changing  the  term  of 
a  patent  granted  by  the  Ignited  States 
to  a  citizen  thereof,  as  that  term  is  fixed 
by  statute;  and  such  a  patent,  granted 
prior  to  Jan.  1,  1898,  and  which  is  limited 
by  the  provisions  ol  this  section  to  the 
term  of  a  prior  foreign  patent  for  the 
same  invention,  is  not  extended  by  such 


additional  Act.  United  Shoe  Machinery 
Co.  V.  Duplessis  Shoe  Machinery  Co., 
(C.  C.  Mass.  1906)  148  Fed.  31,  affirmed 
(C.  C.  A.  1st  Cir.  1907)  155  Fed.  842, 
84  C.  C.  A  76:  Malignant  f.  Hill- Wright 
Electric  Co.,  (S.  D.  N.  Y.  1910)  177  Fed. 
430. 

Foreign  patent  broadened  by  construe- 
tion, —  If  convinced  that  the  inventor  did 
not  intend  to  patent  the  invention  abroad, 
the  court  should  not  by  construction 
broaden  the  language  of  the  foreign  pat- 
ent so  as  to  destroy  the  domestic  patent, 
when  that  language  is  capable  of  a  con- 
struction which  permits  the  domestic 
patent  to  live.  Brush  Electric  Co.  v. 
Electrical  Accumulator  Co.,  (S.  D.  K.  Y. 
1891 )  47  Fed.  48. 

Sffect  of  lapsed  foreign  patent. —  If 
there  is  no  such  foreign  patcait  in  force 
when  the  American  patent  issues,  but  if  a 
foreign  patent  has  been  heretofore 
granted  for  the  invention  and  it  has 
lapsed  and  become  void,  there  is  no  au- 
thority in  law  for  the  American  grant. 
Huber  v,  N.  0.  Nelson  Mfg.  Co.,  (1893) 
148  U.  8.  270,  13  8.  Ct.  603,  37  U.  S. 
(L.  ed.)  447,  affirming  (E.  D.  Mo.  1889) 
38  Fed.  830.  The  delay  in  applying  for 
the  United  States  patent  until  after  the 
foreign  patent  expired  amounted  to  an 
abandonment  of  the  right  of  a  United 
States  patent.  Huber  v.  N.  O.  Nelson 
Mfg.  Co.,  ( 1893 )  148  U.  S.  270,  18  S.  Ct. 
603,  37  U.  S.   (L.  ed.)   447. 

Lapse  of  foreign  patent  by  condition 
subsequent. — **  There  is  nothing  in  the 
statute  which  admits  of  the  view  that 
the  duration  of  the  United  States  patent 
is  to  be  limited  by  anything  but  thk  dura- 
tion of  the  legal  term  of  the  foreign  pat- 
ent in  force  at  the  time  of  the  issuing  of 
the  United  States  patent,  or  that  it  is 
to  be  limited  by  any  lapsing  or  forfeiture 
of  any  portion  of  the  term  of  such  foreign 
patent,  by  means  of  the  operation  of  a 
condition  subsequent,  according  to  the 
foreign  statute."  Pohl  v.  Anchor  Brew- 
ing Co.,  (1890)  134  U.  S.  381,  10  S.  Ct. 
577,  33  U.  S.  (L.  ed.)  963;  Welsbach 
Light  Co.  V.  Apollo  Incandescent  Gas- 
light Co.,  (C.  C.  A.  2d  Cir.  1899)  96  Fed. 
332,  37  C.  C.  A.  508;  Diamond  Match 
Co.  r.  Adirondack  Match  (IJo.,  (C.  C.  Vt. 
1895)  66  Fed.  803;  Pohl  i;.  Heyman,  (8. 
D.  N.  Y.  1893)  58  Fed.  668;  Paillard  p. 
Bruno,  (S.  D.  N.  Y.  1893)  29  Fed.  864; 
Bate  Refrigerating  Co.  r.  Gillett,  (C.  G.  K. 
J.  1884)  20  Fed.  192. 

Foreign  patent  declared  void. — A  patent 
previously  taken  out  in  a  foreign  country 
and  thereafter  declared  void  ab  initio 
does  not  affect  a  subsequently  granted 
American  patent,  but  will  be  treated  as 
though  it  nad  never  existed.  Bate  Re- 
frigerating Co.  f.  Gillett,  (C.  C.  N.  J. 
1884)   20  Fed.  192. 

Forfeiture  of  foreign  patent. — The  pro- 
vision that  a  United  States  patent  shall 
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expire  at  the  same  time  as  a  prior  foreign 
pAtent  for  the  same  invention,  has  refer- 
ence to  the  legal  term  of  the  foreign  pat- 
ent as  appears  on  its  face  at  the  time  of 
the  issuance  of  the  United  States  patent, 
and  the  latter  is  not  further  limited  by 
the  subsequent  lapse  or  forfeiture  of  any 
portion  of  such  legal  term  of  the  foreign 
patent  by  the  failure  to  comply  with  a 
condition  subsequent,  such  as  the  pay- 
ment of  additional  fees'  at  stated  inter- 
Tals.  Victor  Talking  Mach.  Co.  v.  I«eeds, 
etc.,  Co.,  (C.  C.  A.  2d  Cir.  1906)  148  Fed. 
1022  mem.,  79  C.  C.  A.  536,  affirming  (S. 
D.  X.  Y.  1906)  146  Fed.  534.  The  expira- 
tion of  a  Canadian  patent  by  reason  of 
the  failure  to  pay  the  fee  required  to 
keep  such  patent  alive  for  the  secona  six 
^ears  of  the  eighteen-year  term  for  which 
it  was  granted  does  not  affect  the  dura- 
lion  of  a  domestic  patent.  Leeds,  etc.,  Co. 
r.  Victor  Talking  Mach.  Co.,  (1909)  213 
U.  S.  301,  29  S.  Ci.  495,  53  U.  S.  (L.  ed.) 
805,  affirming  (C.  C.  A.  id  Cir.  1906) 
148  Fed.   1022  mem.,  79  C.  C.  A.  536. 

Duty  of  commissioner. —  The  commis- 
sioner of  patents,  where  a  foreign  patent 
haa  been  granted  for  the  same  subject- 
matter  as  a  domestic  patent,  is  expressly 
required  to  limit  the  term  of  the  domes- 
tic patent  in  accordance  with  this  section. 
Bate  Refrigerating  Co.  v,  Gillett,  (C.  0. 
N.  J.  1882)   13  Fed.  563. 

Statement  of  limitation. — While  it  may 
be  proper  in  a  case  where  the  date  of  a 
foreign  patent  issued  prior  to  the  grant- 
ing of  a  United  States  patent  to  some 
piSentee  for  the  same  invention  is  made 
known  to  the  patent  ofSce  prior  to  the 
|ranting  of  the  United  States  patent,  to 
uisert  in  that  patent  a  statement  of  the 
liffiltatian  of  its  duration,  in  accordance 
with  the  duration  of  the  foreign  patent, 


it  does  not  affect  the  validity  of  the 
United  States  patent,  if  such  limitation 
is  not  contained  on  its  face.  Bate  Re- 
frigerating Co.  t*.  Hammond,  (1889)  129 
U.  S.  161,  9  S.  Ct.  225,  32  U.  S.  (L.  ed.) 
645.  A  patent  is  not  void  because  it  is 
not  limited  upon  its  face  at  the  time  of 
the  expiration  of  a  foreign  patent  for  the 
same  invention,  and  this  section  is  not  to 
be  construed  as  requiring  the  limitation 
to  be  expressed  in  tne  patent,  but  merely 
as  controlling  the  effect  or  duration  of 
the  grant.  Canan  r.  Pound  Mfg.  Co., 
(N.  D.  K.  Y.  1885)  23  Fed.  185. 

Statement  of  date  of  expiration. —  It  ii 
not  necessary  that  the  American  patent 
should  contam  the  date  of  expiration  of 
the  foreign  patent;  that  date  is  no  part 
of  a  domestic  patent,  but  merely  by  n^rce 
of  statute  limits  its  term.  Telephone 
Cases,  (1887)  126  U.  S.  1,  8  S.  Ct.  778, 
31  U.  S.  (L.  ed.)  863;  O'Reilly  v.  Morse, 
(1853)  15  Haw.  62,  14  U.  S.  (L.  ed.) 
601;  Edison  Electric  Light  Co.  t?.  U.  S. 
Electric  Lighting  Co.,  (C.  C  A.  2d  Cir. 
1892)   52  Fed.  300,  11  U.  S.  App.  1,  3  C. 

Estoppel  of  patentee. —  A  patentee  hay- 
ing unnecessarily  amended  the  date  of  his 
United  States  patent  to  correspond  with 
that  of  his  foreign  agent  is  estopped  to 
question  the  validity  of  the  amendment  as 
against  one  relying  upon  his  action  and 
investing  money  upon  the  faith  of  it. 
Telephone  Cases,  (1887)  126  U.  S.  1,  8 
S.  Ct.  778,  31  U.  S.  (L.  ed.)  863;  Edison 
Electric  Light  Co.  r.  Buckeve  Electric  Co., 
(N.  D.  Ohio  1894)  59  Fed.  691. 

Under  such  conditions,,  however,  the 
patentee  will  not  be  estopped  to  claim  the 
full  term  of  the  original  patent.  Edison 
Electric  Light  Co.  r.  Bloomingdale,  (iJ.  D. 
N.  Y.  1894)  65  Fed.  212. 


Sec.  4888.  [Bequidtes  of  application,  description,  specification,  and 
claim.]  Before  any  inventor  or  discoverer  shall  receive  a  patent  for  his 
invention  or  discovery,  he  shall  make  application  therefor,  in  writing,  to 
the  Commissioner  of  Patents,  and  shall  file  in  the  Patent  Office  a  written 
description  of  the  same,  and  of  the  manner  and  process  of  making,  con- 
structing, compounding,  and  using  it,  in  such  full,  clear,  concise,  and  exact 
terms  as  to  enable  any  person  skilled  in  the  art  or  science  to  which  it  apper- 
tains, or  with  which  it  is  most  nearly  connected,  to  make,  construct,  com- 
pound, and  use  the  same;  and  in  case  of  a  machine,  he  shall  explain  the 
principle  thereof,  and  the  best  mode  in  which  he  has  contemplated  applying 
that  principle,  so  as  to  distinguish  it  from  other  inventions;  and  he  shall 
particularly  point  out  and  distinctly  claim  the  part,  improvement,  or  com- 
bination wliich  he  claims  as  his  invention  or  discovery.  The  specification 
and  claim  shall  be  signed  by  the  inventor.    [R.  8 J] 

This  section,  originally  drawn  from  an  Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  201 
waB  amended  to  read  as  given  in  the  text  by  an  Aet  of  March  3,  1915,  ch.  94,  sec.  1, 
38  Stat.  L.  968.  The  amendment  consisted  in  striking  out  after  the  words  "  shall  be 
signed  by  the  inventor  "  the  words  "  and  attested  by  two  witnesses,"  which  appeared  at 
the  end  of  the  laat  sentence  of  the  section  aa  originaUy  enacted. 

7  F.  S.  A.— 6 


146 


"  7  FED.  STAT.  ANN.  (2d  Ed.) 


I.  Application,  146 
II.  Specificarions  and  description,  146 

1.  In  general^  146 

2.  Construction,  147 

3.  Sufficiency,  148 

4.  Drawings  and  models,  156 

5.  Amendments,  157 
III.  Claims,  158 

1.  Object,  158 

2.  Construction,  158 

3.  Essentials  and  scope,  161 

4.  Form,  170 

6.  Effect  of  claim,  170 

6.  Amendment  of  claim,  173 

7.  Acceptance  of  claim,  174 

8.  Rejection  of  claim,  175 

I.  Application 

Condition  precedent. — The  authority  to 
grant  a  patent  appears  to  depend  on  an 
application  made  and  pending  for  that 
purpose.  Eagleton  Mfg.  Co.  r.  West,  etc., 
Mfg.  Co.,  (1884)  111  U.  S.  490,  4  S.  Ct. 
693,  28  U.  S.  (L.  ed.)  493;  Railway  Regis- 
ter Mfg.  Co.  t*.  Broadway,  etc.,  R.  Co.,  ( S. 
D.  N.  Y.  1886)   26  Fed,  522. 

Statutory  requirements,  in  order  to 
secure  a  patent,  may  be  regarded  as  con- 
ditions precedent  to  the  right  of  the  com- 
missioner to  grant  the  application.  Parks 
V.  Booth,  (1880)  102  U.  S.  96,  26  U.  S. 
(L.  ed.)  64. 

Conformity  to  law. — An  application  for 
a  patent  must  conform  in  all  respects  to 
the  requirements  of  the  law  or  the  patent 
granted  thereon  will  be  void.  Kagleton 
Mfg.  Co.  r.  West,  etc.,  Mfg.  Co.,  (1884) 
111  U.  S.  490,  4  S.  Ct.  593,  28  U.  S.  (L. 
ed.)  493;  In  re^  Drawbaugh,  (1896)  9  App 
Cas.  (D.  C.)  219. 

Filing  application.-  -An  application 
must  be  filed  with  the  commissioner  of  pat- 
ents, and  it  will  be  deemed  filed  when  pre- 
sented to  him  and  not  before.  Henry  f. 
Francestown  Soapstone  Stove  Co.,  (1880) 
5  B.  &  A.  Pat.  Cas.  108;  Graham  t*.  Mc- 
Cormick,  (1880)  5  B.  &  A.  Pat  Cas.  244; 
Hoe  V.  Cottrell,  (1880)  5  B,  &  A.  Pat.  Cas. 
266.  In  an  interference  case,  an  applica- 
tion to  countervail  a  patent  already 
granted  must  be  shown  to  have  been  made 
within  reasonable  time  from  the  date  of 
reduction  to  practice,  or  from  conception 
of  the  invention,  with  the  exercise  of  rea- 
sonable diligence  to  reduce  to  practice,  or 
otherwise  the  claim  to  the  invention,  as 
opposed  to  that  covered  by  the  patent,  will 
be  rejected.  Dashiell  f.  Tasker,  (1903)  21 
App.  Cas.   (D.  C.)   64. 

Parts  filed  separately. —  It  is  not  neces- 
sary to  file  all  the  parts  of  an  application 
at  one  time,  but  until  all  the  parts  have 
been  received  the  application  will  not  be 
considered  filed.  Henry  r.  Francestown 
Soapstone  Stove  Co..  (1880)  5  B.  &  A. 
Pat.  Cas.  108;  Draper  t?.  Wattles,  (1778) 
3  B.  &  A.  Pat.  Cas.  618,  7  Fed.  Cas  No. 
4,073. 


Filed  with  acting  commissioner, — ^An  ap- 
plication is  properly  before  the  commis- 
sioner when  filed  with  the  acting  commis- 
sioner and  the  fee  paid.  Holloway  r. 
Whiteley,  (1867)  4  Wall.  522,  18  U.  S. 
(L.  ed.)    336. 

Joinder  of  inventions  In  application. — 
—  So  far  as  rule  41  of  the  patent  office 
rules  of  practice  prevents  an  inventor  from 
uniting  in  one  application  process  and  ap- 
paratus claims  wnich  are  essentially  the 
same  invention,  it  is  invalid  as  an  abuse 
of  the  discretion  vested  in  the  patent 
office  to  permit  or  deny  a  joinder  of  in- 
ventions. U.  S.  V.  Allen,  (1904)  192  U.  S. 
543,  24  S.  Ct.  416,  48  U.  S.  (L.  ed.)  555, 
109  Pat.  Off.  Gaz.  549,  reversing  (1903)  22 
App.  Cas.  (D.  C.)  66. 

Multiplication  of  applications  and  of 
patents  for  devices  closely  related  to  each 
other  is  not  favored,  when  they  can  prop- 
erly be  included  in  one  application  and  m 
one  patent.  Norden  v.  Spaulding,  (1904) 
24  App.  Cas.   (D.  C.)   286. 

Variance  between  venue  and  jurat  of 
affidavit. — ^A  patent  will  not  be  declared 
invalid  by  a  court  because  the  venue  of  the 
affidavit  to  the  application  was  laid  in  .one 
state  and  the  jurat  was  made  by  a  notary 
in  another,  where  such  application  was  ac- 
cepted by  the  patent  office  and  no  fraud 
is  shown.  Empire  Cream  Separator  Co. 
f.  Sears,  (S.  D.  N.  Y.  1907)  157  Fed.  238. 

Alteration  of  application. — The  com- 
missioner of  patents  has  the  power,  either 
in  an  ex  parte  proceeding  or  in  an  inter- 
ference case,  to  inquire  and  determine 
whether  an  application  for  a  patent  has 
been  altered  or  substituted  without  au- 
thority by  the  attorney  for  the  applicant 
with  the  applicant's  connivance  or  consent, 
or  by  any  one  else,  because,  if  altered  or 
substituted,  the  application  will  not  be  the 
one  contemplated  by  the  statute  as  the 
foundation  of  a  patent.  Moore  f.  Heany, 
(1909)  34  App.  Cas.  (D.  C.)  31. 

Application  as  creating  vested  right. — 
While  letters  patent,  when  issued,  give 
the  patentee  a  vested  right  in  them,  the 
mere  filing  of  an  application  for  a  patent 
gives  the  applicant  no  such  right  which 
Congress  has  no  power  to  affect  by  legis- 
lation. De  Ferranti  v.  Lyndmark,  (1908) 
30  App.  Cas.  (D.  C.)  417. 

Construction  of  application  in  light  of 
prior  art. — An  applicant's  specifications 
and  drawings  must  be  construed  in  the 
light  of  the  prior  art.  Qold  r.  Gold, 
(1909)  34  App.  Cas.  (D.  G.)   152. 

II.  Specifications  and  Description 

1.  In  General 

Object  of  specifications. — The  object  of 
the  specification  is  to  apprise  the  public 
of  what  the  patentee  claims  as  his  own, 
the  courts  of  what  they  are  called  upon 
to  construe,  and  competing  manufacturers 
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and  dealerd  of  exactly  what  they  are 
bound  to  avoid.  Grant  t*.  Raymond, 
(1S32)  6  Pet.  218,  8  U.  S.  (L.  ed.)  376; 
Incandescent  Lamp  Patent,  (1895)  159 
U.  S.  465,  16  S.  Ct.  76.  40  U.  S.  (L.  ed.) 
221. 

An  exact  description  of  an  invention  is 
requisite  for  three  purposes:  that  the 
government  may  know  what  they  have 
granted,  and  what  will  become  public 
property  when  the  patent  expires;  that 
the  licensee  may  know  how  to  use  and 
practice  the  invention  during  the  term  of 
the  patent;  that  subsequent  inventors 
may  know  what  portion  of  the  field  of 
invention  has  been  occupied.  Tucker  v. 
Tucker  Mfg.  Co.,  (1876)  4  Cliff.  397,  24 
Fed.  Cas.  No.   14,227. 

In  Valvona-Marchiony  Co.  c.  Perella, 
(CCA.  3d  Cir.  1914)  212  Fed.  168,  129 
C.  C  A.  24,  the  court  held  that  a  pat- 
entee was  bound  to  disclose  his  inven- 
tion in  his  specifications  in  order  that 
the  public  might  practice  it  when  his 
patent  expired  and  that  infringement 
oould  not  be  claimed  as  to  anything  not 
specifically  disclosed. 

But  it  is  not  essential  to  the  validity 
of  a  patent  to  insert  in  the  drawings  and 
specification  a  description  of  every  detail. 
It  ia  sufficient  if  the  description  is  such 
as  to  enable  a  mechanic  skilled  in  the  art 
to  construct  the  device  patented.  Ameri- 
can Delinter  Co.  v.  American  Machinery, 
etc,  Co.,  (C  C  A.  6th  CTir.  1904)  128 
Fed.  700,  63  C.  C  A.  307. 

Scope  of  specifications. — The  specifica- 
tion includes  the  claim  as  a  part  thereof. 
Wilson  V.  Coon,  (1880)  18  Blatchf.  (U. 
S.)  532;  Badische  Anilin,  etc.,  Fabrik  t*. 
Higgins,  (1878)  15  Blatchf.  290,  2  Fed. 
Cas.  No.  722. 

Change  of  specifications. — As  long  as 
an  inventor  does  not  change  the  structure 
of  his  device  or  invention  he  has  the  right 
to  change  the  specification,  even  though 
he  did  it  with  reference  to  another  pat- 
ent which  was  applied  for  and  issued 
while  his  application  was  pending.  West- 
em  Electric  Co,  t.  Sperry  Electric  Co., 
(C.  C  A.  7th  Cir.  1893)  68  Fed.  186,  18 
U.  S.  App.  177,  7  C  C.  A.  164. 

Changing  specifications  to  broaden 
claims. — An  applicant  for  a  patent,  after 
a  successful  contest  in  interference  pro- 
ceedings, cannot,  without  chang'ing  his 
specification,  broaden  his  claims  to  in- 
clude something  not  shown  nor  claimed  in 
his  original  application,  but  which  is 
-claimed  in  the  interfering  application. 
General  Electric  Co.  v.  Sangamo  Electric 
Co.,  (C.  C.  A.  7th  Cir.  1909)  174  Fed. 
246,  98  C  C  A.  164. 

2.  Construction 

Liberally  construed. —  It  is  not  the  cus- 
tom of  the  courts  to  criticise  specifica- 
tions closely  or  to  subject  them  to  the 
tests  of  tedmical  rales.    It  is  ordinarily 


sufScient  that  the  purpose  of  the  statutes 
touching  them  is  substantially  worked 
out,  and  that  they  are  not  intentionally 
misleading  in  essential  matters.  Ameri- 
can Sulphite  Pulp  Co.  v.  Howland  Falls 
Pulp  Co.  (C.  C.  Me.  1896)  70  Fed.  986. 

The  words  ''substantially  aa  described 
or  set  forth'*  do  not  limit  the  patentee 
to  the  exact  mechanism  described  in  his 
specification,  or  prevent  recovery  against 
infringers  who  have  adapted  mechanical 
equivalents  for  such  mechanism.  Hobbs 
V.  Beach,  ( 1901 )  180  U.  S.  383,  21  S.  Ct. 
409,  45  U.  S.  (L.  ed.)  586,  affirming  (C 
C  A.  1st  Cir.  1899)  92  Fed.  146,  34  C  C 
A.  248,  reversing  (C.  C  Mass.  1897)  82 
Fed.  916. 

The  effect  of  the  words  "  substantially 
as  described  **  in  a  claim  of  a  patent  is 
not  to  limit  the  claim  to  the  precise  con- 
struction shown  in  the  specification,  nor 
to  deprive  the  patentee  of  the  benefit  of 
the  doctrine  of  equivalents,  where  his 
invention  is  of  a  primary  character.  Low- 
rie  V.  H.  A.  Meldrum  Co.,  (W.  D.  N.  Y. 
1903)    124  Fed.  761. 

The  words  **  to  operate  substantially  as 
described,"  at  the  end  of  a  claim,  do  not 
import  into  the  claim  elements  described 
in  the  specification,  but  not  mentioned  in 
the  claim,  for  the  purpose  of  either  ex- 
tending or  limiting  it.  General  Electric 
Co.  t*.  International  Specialty  Co.,  (C.  C. 
A.  6th  Cir.  1903)  126  Fed.  756,  61  C  C 
A.  329. 

An  element  of  a  combination,  although 
not  definitely  described  in  the  claims,  ex- 
cept  by  reference  to  the  specification  by 
the  words  "  substantially  as  described " 
at  the  end  of  each  claim,  may  be  read 
into  the  claims,  where  it  is  fully  described 
in  the  specification,  and  is  essential  to 
the  operation  of  the  machine.  Sanders 
V.  Hancock,  (C.  C  A.  6th  Cir.  1904)  128 
Fed.  424,  63  C  C  A.  166. 

Where  a  patent  contains  specific  claims 
in  which  certain  features  described  in  the 
specification  are  expressly  claimed,  and 
also  broad  claims  from  which  such  fea- 
tures are  omitted,  they  cannot  be  read 
into  the  broad  claims  because  of  the  clos- 
ing formula  "  substantially  as  described," 
for  the  purpose  of  narrowing  such  claims 
to  avoid  anticipation.  Avery  v,  J.  I.  Case 
Plow  W^orks,  (E.  D.  Wis.  1905)  139  Fed. 
878. 

The  specification  of  a  patent  must  be 
construed  for  the  purpose  of  ascertaining 
the  intent  of  the  parties  when  the  words 
"  substantially  as  specified "  are  found 
in  the  claim,  for  the  claim  is  founded  on 
and  explained  by  the  specification,  whether 
these  words  appear  in  it  or  not,  and  they 
refer  to  the  elements  and  operation  set 
forth  in  the  specification.  O.  H.  Jewell 
Filter  Co.  «.  Jackson,  (C  C.  A.  8th  Cir. 
1905)   140  Fed.  340.  72  C.  C.  A.  304. 

A  claim  of  an  applicant,  made  the  issue 
of  an  interference  without  objection  on 
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the  part  of  the  other  party,  and  reading, 
"  a  boiler  flue  having  one  end  reduced  in 
internal  diameter  and  increased  in  exter- 
nal diameter,  substantially  as  described," 
will  not  be  read  at  the  instance  of  such 
other  party,  so  as  to  require  that  the 
external  and  internal  reinforcement  of  the 
tube  should  be  integral  with  it.  Geltz  v. 
Crozier,  (1909)  32  App.  Cas.  (D.  C.)  324. 

Construed  as  mere  description. —  In  the 
Postlethwaite  patent,  No.  622,532,  for  a 
gold-dredging  apparatus,  claim  3,  which 
contains  as  one  element  of  the  combination 
"  a  perforated  spray  pipe  leading  into  the 
separator  or  grizzly  from  the  lower  end 
thereof,"  the  statement  of  the  location  of 
such  pipe  as  entering  the  grizzly  at  the 
lower  end  thereof  is  in  the  nature  of  a 
mere  description,  and  is  not  a  limitation 
of  the  claim  to  that  precise  construction. 
Western  Engineering,  etc.,  Co.  v.  Risdon 
Iron,  etc.,  Works,  ( C.  C.  A.  9th  Cir.  1909 ) 
174  Fed.  224,  98  C.  C.  A.  132. 

Patent  not  limited  by  specifications.— 
A  patentee  is  entitled  to  all  the  uses  and 
properties  of  his  invention  regardless  of 
whether  they  were  known,  at  the  time  of 
his  application,  or  disclosed  in  his  specifi- 
cations and  claims.  Hoskins  Mfg.  Co.  i;. 
General  Electric  Co.,  (N.  D.  111.  1914)  212 
Fed.  422. 

An  inventor  is  entitled  to  all  that  his 
patent  fairly  covers  even  though  the  com- 
plete capacity  is  not  recited  in  the  specifi- 
cations and  was  unknown  to  the  inventor 
prior  to  the  patent  issuing.  Thus  where 
an  inventor  devised  a  carburetor  for  a  hit 
and  miss  engine  and  incidentally  pro- 
duced a  devioe  adapted  for  use  on  auto- 
mobile engines,  it  was  held  that  he  was 
entitled  to  the  new  or  additional  use. 
Stromberg  Motor  Devices  Co.  t*.  John  A. 
Bender  Co.,  (N.  D.  111.  1914)  212  Fed. 
419. 

3.  Sufficiency 

In  ceneraL — The  specifications  and 
description  of  a  patent  must  be  made  and 
filed  in  the  patent  office  and  they  must 
contain  such  description  of  the  manner 
and  process  of  making,  compounding,  and 
using  the  invention  in  such  full,  clear,  con- 
cise, and  exact  terms  that  any  one  skilled 
in  Uie  art  or  science  to  which  it  is  related 
or  with  which  it  is  most  nearly  connected 
could  make,  compound,  or  use  the  same. 
Lowell  r.  Lewis,  (1817)  1  Mason  182,  Id 
Fed.  Cas.  No.  8,668:  Brooks  v.  Jenkins, 
(1844)  3  McLean  432,  4  Fed.  Cas.  No. 
1,953;  Wintermute  r.  Redington,  (1856) 
1  Fish.  Pat.  Cas.  239,  30  Fed.  Cas.  No. 
17,896;  Page  v.  Ferry,  (1857)  1  Fish.  Pat. 
Cas.  298,  18  Fed.  Cas.  No.  10,662;  Sey- 
mour V.  Osborne,  (1869)  3  Fish.  Pat.  Cas. 
666,  21  Fed.  Cas.  No.  12,688;  Teese  r. 
Phelps,  (1855)  McAU.  48,  23  Fed.  Cas. 
No.  13,819;  Westlake  t?.  Cartter,  (1873)  6 
Fish.  Pat.  Cas.  519,  29  Fed.  Cas.  No. 
17,451;   Smith  r.  Prior,   (ISIS)   2  Sawy. 


461,  22  Fed.  Cas.  No.  13,095;  Tilghman  c. 
Mitchell,  (1871)  4  Fish.  Pat.  Cas.  699, 
23  Fed.  Gas.  No.  14,041 ;  Magic  Rufile  Co. 
t\  Douglas,  (1863)  2  Fish.  Pat.  Cas.  330, 
16  Fed.  Cas.  No.  8,948;  Singer  v,  Walms- 
ley,  (1860)  1  Fish.  Pat.  Cas.  558,  22  Fed. 
Cas.  No.  12,900;  Hovey  v,  Stevens,  (1846) 
2  Robb  Pat.  Cas.  667,  12  Fed.  Cas.  No. 
6,746;  Gray  v.  James,  (1817)  Pet.  C.  C. 
394,  10  Fed.  Cas.  No.  6,718;  Judson  c. 
Moore,  (1859}  1  Bond  285,  14  Fed.  Cas. 
No.  7,569;  Wayne  v.  Holmes,  (1^6)  1 
Bond  27,  29  F^.  Cas.  No.  17,303;  Winans 
r.  Schenectady,  etc.,  R.  Co.,  (1861)  2 
Blatchf.  279,  30  Fed.  Cas.  No.  17,865; 
Grant  r.  Raymond,  (1832)  6  Pet.  218,  8 
U.  S.  (L.  ed.)  376;  Downton  v.  Yaeger 
MiUing  Co.,  (E.  D.  Mo.  1880)  1  Fed.  199; 
Schneider  v.  ThiU,  (1880)  6  B.  A  A.  Pat. 
Cas.  565,  21  Fed.  Cas.  No.  12,470a;  Stil- 
well,  etc.,  Mfg.  Co.  r.  Cincinnati  Gaslight, 
etc.,  Co.,  (1875)  1  B.  &  A.  Pat.  Cas.  610, 
23  Fed.  Cas.  No.  13,453;  Badische  Anilin, 
etc.,  Fabrik  f?.  Higgin,  (1878)  15  Blatchf. 
290,  2  Fed.  Cas.  No.  722;  Hogg  v.  Emer- 
son, (1848)  6  How.  437,  12  U.  S.  (L.  ed.) 
505;  Woodworth  f.  Wilson,  (1846)  4  How. 
712,  11  U.  S.  (L.  ed.)  1171;  Gill  v.  Wells, 
(1874)  22  Wall.  1,  22  U.  S.  (L.  ed.)  699; 
Seymour  v.  Osborne,  (1871)  11  Wall.  616, 
20  U.  S.  (L.  ed.)  33;  Parks  r.  Booth, 
(1880)  102  U.  S.  64,  26  U.  S.  (L.  ed.)  64; 
Bates  V.  Coe,  (1878)  98  U.  S.  31,  25  U.  S. 
(L.  ed.)  68;  Dunbar  v.  Myers,  (1876)  94 
U.  S.  187,  24  U.  S.  (L.  ed.)  34;  Hfensel- 
Colladay  Co.  p,  Rosenau,  ( E.  D.  Pa.  1901 ) 
105  Fed.  968;  Webster  Loom  Co.  r.  Hte- 
gins,  (1882)  105  U.  8.  580,  26  U.  S.  (L. 
ed.)  1177;  Shive  t?.  Keystone  Standard 
Watch  Co.,  (E.  D.  Pa.  1890)  41  Fed.  4S4; 
Pullman  Palace  Car  Co.  v,  Wagner  Palace 
Car  Co.,  (N.  D.  111.  1889)  38  Fed.  416; 
Libbey  v.  Mt.  Washington  Glass  Co.,  (C.  C. 
Mass.  1886)  26  Fed.  757;  Phillips  t?.  Kis- 
ser, (N.  D.  111.  1885)  26  Fed.  308;  Hortoli 
Mfg.  0>.  v.  White  Lily  Mfg.  Co.,  (C.  C. 
A.  7th  Cir.  1913)  213  Fed.  471,  ISO  C.  C. 
A.  117;  Wyeth  v.  Stone,  (1840)  1  Story 
273,  30  Fed.  Cas.  No.  18,107;  Wayne  r. 
Holmes,  (1856)  1  Bond  27,  29  Fed.  Cas. 
No.  17,303;  Sullivan  r.  Redfleld,  (1826) 
1  Paine  441,  23  Fed.  Cas.  No.  13,597;  Page 
V.  Perry,  (1857)  1  Fish  Pat.  Cas.  298, 
18  Fed.  Cas.  No.  10,662;  Mabie  v.  Haskell, 
(1865)  2  Cliff.  507,  15  Fed.  Cas.  No.  8,653; 
Burrows  r.  Wetherill,  (1854)  MacA.  Pat. 
Cas.  315,  4  Fed.  Cas.  No.  2,208. 

"  Whoever  discovers  that  a  certain  use- 
ful result  will  be  produced  in  any  art, 
machine,  manufacture,  or  composition  of 
matter  by  the  use  of  certain  means,  is 
entitled  to  a  patent  for  it,  provided  he 
specifies  the  means  he  uses  in  a  manner 
so  full  and  exact  that  any  one  skilled  in 
the  science  to  which  it  appertains  can,  by 
using  the  means  he  specifies  without  any 
addition  to  or  subtraction  from  them,  pro- 
duce precisely  the  result  he  describes." 
O'Reilly  r,  Morse,  (1853)    15  How.  62,  14 
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U.  S.  (L.  ed.)  601;  Brush  Electric  Ck>.  r. 
Electric  Imp.  Co.,  (N.  D.  Cal.  1892)  62 
Fed.  965. 

Determination  of  8uf9.ciency. — A  suffi- 
siency  of  a  specification  is  to  be  determined 
hj  reading  it  in  connection  with  the  prior 
state  of  the  art.  Lawther  i'.  Hamilton, 
( 1888 )  124  U.  S.  1,  8  S.  Ct.  342,  31  U.  B. 
(L.  ed.)  325;  Tompkins  v.  Gage,  (1865) 
9  Blatchf.  268,  24  Fed.  Gas.  No.  14,088. 

Without  fnrther  experiment — A  speci- 
fication must  be  so  clear  and  exact  that 
any  person  skilled  in  the  art  can  construct 
the  same  without  further  experiment  or 
invention.  Tyler  r.  Boston,  (1869)  7 
VVaU.  327,  19  U.  S.  (L.  ed.)  93;  Howard 
r.  Detroit  Stove  Works,  (1893)  150  U.S. 
164,  14  S.  a.  68,  37  U.  S.  (L.  ed.)  1039; 
Badieche  Anilin,  etc.,  Fabrik  t*.  Kalle,  (S. 
D.  N.  Y.  1899)  94  Fed.  163;  Lockwood 
V.  Faber,  (S.  D.  N.  Y.  1886)  27  Fed.  63. 

A  apedfication  is  not  sufficiently  clear 
which  requires  experiment  and  the  solution 
of  a  problem  before  the  device  can  be 
constructed.  Webster  Loom  Co.  V,  Hig- 
gins,  (1882)  106  U.  S.  580,  26  U.  8.  (L. 
ed.)  1177. 

The  description  of  a  compound  must  be 
sufiiciemt  to  enable  it  to  be  made  without 
further  experiment.  Jenkins  t;.  Walker, 
(1872)  Holmes  120,  13  Fed.  Cas.  No. 
7,275;  Tyler  p.  Boston,  (1868)  7  Wall. 
327,  19  U.  S.  (L.  ed.)  93;  Badische  Anilin, 
etc.,  Fabrik  r.  Ealle,  (S.  D.  N.  \.  1899) 
94  Fed.  163. 

Vague  and  uncertain  descriptions. —  If 
the  description  be  so  vague  and  uncertain 
that  no  one  can  tell  except  by  independent 
experiments  how  to  construct  the  patented 
device  the  patent  is  void.  Incandescent 
Lamp  Patent,  (1895)  159  U.  S.  465,  16 
8.  Ct.  75,  40  U.  S.  (L.  ed.)  221;  De  Lamar 
V.  De  Lamar  Min.  Co.,  (C.  C.  A.  9th  Cir. 
1902)  117  Fed.  240,  54  C.  C.  A.  272; 
atirming  (C.  C.  Idaho  1901)  110  Fed. 
538. 

A  statement  in  the  specifications  of 
the  Dolan  patent.  No.  589,342,  for  a  du- 
plex acetylene  gas  burner  or  tip  of  the 
Bunsen  type,  having  a  series  of  inclined 
air  passages  on  the  sides,  that,  if  the 
burner  were  cut  off,  the  general  shape 
and  condition  of  the  flame  would  be  the 
same,  does  not  indicate  with  sufficient 
definiteness  that  the  essence  of  the  in- 
dention is  to  have  so  short  a  chamber 
or  cylinder  as  to  prevent  the  mixing  of 
the  air  taken  into  it,  and  to  emit  a  cur- 
rent of  gas  surrounded  by  the  greater 
part  of  such  air  as  an  envelope  or  film. 
Steward  r.  American  Lava  Co.,  (1909) 
215  U.  S.  161,  30  S.  Ct.  46,  54  U.  S.  (L. 
ed.)  139,  affirming  (C.  C.  A.  6th  Cir.  1907) 
155  Fed.  731,  740,  84  C.  C.  A.  157,  166. 

The  specification  in  the  claims  of  a 
patent  for  a  process,  of  a  **  weak  acid  *' 
to  be  added  to  a  solution,  does  not  render 
the  patent  void  for  uncertainty,  where 
the  specification  names  vinegar  as  pref- 


erable acid,  which  for  practical  purposes 
indicates  the  standard  of  strengtn  meant, 
although  it  does  not  limit  Ihe  claims 
to  the  acid  so  specified,  and  they  are  in- 
fringed by  the  use  of  a  dilute  mineral 
acid.  Fullerton  Walnut  Growers*  Ass'n 
V.  Anderson-Barngrover  Mfg.  Co.,  (C.  C. 
A.,  9th  Cir.  1908)  166  Fed.  443,  92  C.  C. 
A.  295. 

Uncertain  description  read  with  spedfi- 
catiom — ^A  description  uncertain  or  in- 
definite when  considered  alone,  but  not 
inconsistent  with  the  claims,  may  be  ren- 
dered certain  and  sufficient  to  meet  the 
requirements  of  the  statute  by  reading 
the  whole  specificati(xi  together.  Battin 
t?.  Taggert,  (1854)  17  How.  74,  15  U.  S. 
(L.  edT)  37;  Corn-Planter  Patent,  (1874) 
23  WalL  181,  23  U.  S.  (L.  ed.)  160; 
Carver  v.  Braintree  Mfg.  Co.,  (1843)  2 
Story  432,  5  Fed.  Cas.  No.  2,485;  Howes 
V.  Nute,  (1870)  4  Cliflf.  173,  12  Fed.  Cas. 
Na  6,790;  Ryan  t?.  Goodwin,  (1839)  3 
Sumn.  614,  21  Fed.  Cas.  No.  12,186; 
Myers  t\  Frame,  (1871)  8  Blatchf.  446^ 
17  Fed.  Cas.  No.  9,991;  Parker  v.  Stiles, 
(1849)  5  McLean  44,  18  Fed.  Cas.  No. 
10,749;  Lowell  v,  Lewis,  (1817)  1  Mason 
182,  15  Fed.  Cas.  No.  8,568;  Electric 
Smelting,  etc.,  Co,  v.  Carborundum  Co., 
(C.  C.  A.  3d  Cir.  1900)  102  Fed.  618, 
42  C.  C,  A.  537. 

Invention  distinguished. —  Sufficiency  of 
description  to  distinguish  the  invention 
from  all  others  is  necessary.  In  re  Davis, 
(1859)  MacA.  Pat.  Cas.  628,  7  Fed.  Cas. 
No.  3,617;  Brooks  v.  Jenkins,  (1844)  3 
McLean  432,  4  Fed.  Cas.  No.  1,953;  Bray 
V.  Hartshorn,  (1860)  1  CUff.  538,  4  Fed. 
Cas.  No.  1,820;  Brown  t?.  Hall,  (1869) 
6  Blatchf.  401  Fed.  Cas.  No.  2,008. 

Essential  features. — The  essential  fea- 
tures of  an  invention  which  are  neces- 
sary to  the  accomplishment  of  the  de- 
sired result  of  that  invention  must  be 
describ^  in  the  specification.  Howard 
V.  Detroit  Stove  Works,  (1893)  150  U. 
S.  164,  14  S.  Ct.  68,  37  U.  S.  (L,  ed.) 
1039;  Russell  v.  Dodge,  (1877)  93  U.  S. 
460,  23  U.  S.  (L.  ed.)  973;  Sewall  t?. 
Jones,  (1875)  91  U.  S.  171,  23  U.  S. 
(L.  ed.)  275;  Miller  v,  Mawhinney  Last 
Co.,  (C.  C.  A.  1st  Cir.  1900)  105  Fed. 
623,  44  C.  C.  A.  581;  Carr  v.  Rice,  (1856) 
1  Fish.  Pat.  Caa.  198,  5  Fed.  Cas.  No. 
2,440;  Barry  v,  Gugenheim,  (1872)  6 
Fish.  Pat.  Cas.  452,  2  Fed.  Ca*.  No.  1,061. 

Where  the  essence  of  an  invention  is 
the  location,  form,  size,  or  any  other 
characteristic  of  the  means  employed, 
the  patentee  must  distinctly  specify  the 
peculiarities  in  which  his  invention  is 
to  be  found.  American  Lava  Co.  v.  Stew- 
ard, (CCA.  6th  Cir.  1907)  165  Fed. 
731,  84  C  C  A.  157. 

Well-known  things. — The  description 
need  not  contain  what  is  well  known 
and  in  common  use  by  those  skilled  in 
the   art.     Hogg   v,    Emerson,    (1848)    6 
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How.  437,  12  U.  S.  (L.  ed.)  505;  Brooks 
V.  Jenkins,  (1844)  3  McLean  432,  4 
Fed.  Cas.  No.  1,953;  Dorsey  Harvester 
Revolving  Rake  Co.  v.  Marsh,  (1873)  6 
Fish.  Pat.  Cas.  387,  7  Fed.  Cas.  No. 
4,014;  Lalance,  etc.,  Mfg.  Co.  v.  Haber- 
mann  Mfg.  Co.,  (S.  D.  N.  Y.  1392)  53 
Fed.  375;  Edison  Electric  Light  Co.  v. 
U.  S.  Electric  Lighting  Co.,  (C.  C.  A.  2d 
Cir.  1892)  52  Fed.  300,  11  U.  S.  App. 
1,  3  C.  C.  A.  83;  Shive  v.  Keystone  Stand- 
ard Watch  Co.,  (E.  D.  Pa.  1890)  41  Fed. 
434;  Celluloid  Mfg.  Co.  v.  Russell,  (S.  D. 
N.  Y.  1889)  37  Fed.  676;  Kneafls  t'. 
Schuylkill  Bank,  (1820)  4  Wash.  9,  14 
Fed.  Cas.  No.  7,875;  Gibbs  r.  Ellithorp, 
(J859)  MacA.  Pat.  Cas.  702,  10  Fed.  Cas. 
No.  5,383. 

Wliile  the  applicant  for  a  patent  is 
required  to  point  out  and  distinctly 
claim  the  part,  improvement,  or  com- 
bination which  he  claims  as  his  invention 
or  discovery,  his  specifications  are  not 
addressed  to  the  public  generally,  but  to 
those  skilled  in  the  art;  and  it  is  un- 
necessary for  him  to  describe  that  which 
is  common  and  well  known.  Mark  v. 
Greenawalt,  (1908)  32  App.  Cas.  (D. 
C.)   253,  267. 

Simple  device. — Where  an  applicant'^ 
ball- retaining  ring  for  ball  bearings  is  a 
simple  invention,  there  is  no  warrant  for 
introducing  ambiguous  terms,  thereby 
failing  to  clearly  and  correctly  describe 
it.  In  re  Dilg,  (1905)  25  App.  Cas.  (D. 
C.)  9. 

Motive  power. — The  kind  of  power  to 
be  employed  or  the  means  of  employing 
it  need  not  be  described.  Carr  v.  Rice, 
(1856)  1  Fish.  Pat.  Cas.  198,  5  Fed.  Cas. 
No.  2,440;  Waterburv  Brass  Co.  v. 
Miller,  (1871)  9  Blatchf.  77,  29  Fed.  Cas. 
No.  17,254;  Lippincott  t*.  Kellv,  (1844) 
1  West.  L.  J.  513,  15  Fed.  Cas.  No.  8,381. 

Specification  of  means  generally. — The 
rule  applied  that  where  the  claims  of  a 
patent  for  a  machine  refer  generally  to 
^*  means "  for  accomplishing  a  specified 
result,  or  movement,  without  claiming 
such  means,  they  are  not  limited  by  a 
description  of  particular  means  in  the 
specification,  given  for  the  purpose  of 
explaining  the  mode  in  which  the  pat- 
entee contemplates  applying  the  principle 
of  his  invention.  Eastern  Paper  Bag  Co. 
V.  Continental  Paper  Bag  Co.,  (C.  C.  Me. 
1906)    142  Fed.  479. 

Where  the  claims  of  a  patent  specify 
the  elements  of  a  combination,  but  do 
not  specify  the  means  whereby  those  ele- 
ments perform  their  functions  but  call 
for  "  means "  generally,  and  close  with 
the  words  *'  substantially  as  and  for  the 
purpose"  described,  or  specified,  or  set 
lortn,  such  words  import  into  the  claims 
the  specific  means  described  in  the  spec- 
ification, and  the  claims  are  limited  ac- 
cordingly. Union  Match  Co.  v.  Diamond 
Match  Co.,  (C.  C.  A.  8th  Cir.  1908)  162 
Fed.  148,  89  C.  C.  A  172. 


Form  of  structure.— While  an  invention 
is  undoubtedly  to  be  regarded  as  resid- 
ing in  a  structure  of  the  same  general 
character  as  that  which  is  described  in 
the  specifications,  to  which  the  inventor 
is  to  be  confined,  this  does  not  restrict 
him  to  the  particular  form  to  which 
prominence  is  there  given,  where  it  is 
evident  that  he  had  variations  of  it  in 
mind,  and  has  formulated  a  claim  in 
broad  terms  to  cover  them;  the  particu- 
lar form  having  also  been  made  the  sub- 
ject of  a  separate  claim.  Manhattan  Gen- 
eral Constr.  Co.  v.  Helios-Upton  Co.,  (E. 
D.  Pa.  1905)   135  Fed.  786. 

Features  recommended  as  preferable. — 
Features  of  construction  which  the  spec- 
ifications of  a  patent  recommend  or  des- 
cribe as  preferaole  do  not  thereby  become 
essential  parts  of  the  patent  or  limita- 
tions of  tne  claims.  Smeeth  i?.  Perkins, 
(C.  C.  A.  3d  Cir.  1903)  126  Fed.  285, 
60  C.  C.  A.  199. 

Device  not  fully  explained. —  In  an  in- 
terference involving  an  improvement  in 
an.  automatic  locking  device  for  hose 
couplers,  the  senior  party  stated  in  his 
specifications  that  to  provide  the  upper 
side  of  his  locking  pin  with  a  "  short  in- 
clined face  "  would  .  permit  automatic 
coupling  of  the  device.  Held  that  the 
disclosure  did  not  justify  the  claims  that 
the  failure  to  state  the  angle  of  inclina- 
tion was  immaterial,  as  it  would  appear 
to  any  one  skilled  in  the  art  that  the 
specifications  and  drawings  would  im- 
mediatelv  suggest  an  automatic  coupler. 
Gold  r.  Gold,  (1909)  34  App.  Cas.  (D. 
C.)    152. 

Necessity  of  describing  all  details. — It  is 
not  essential  to  the  validity  of  a  patent 
to  insert  in  the  drawings  and  specifica- 
tion a  description'  of  every  detail.  It 
is  sufficient  if  the  description  is  such 
as  to  enable  a  mechanic  skilled  in  the 
art  to  construct  the  device  patented. 
American  Delinter  Co.  v.  American  Ma- 
chinerv,  etc..  Co.,  (C.  C.  A.  5th  Cir.  1904) 
128  Fed.   709,  63  C  C.  A.  307. 

Constructions  by  ordinary  skilL — 
Where  a  description  is  such  that  by  the 
exercise  of  ordinary  mechanical  skill  and 
judgment  the  invention  can  be  con- 
structed and  put  into  use  by  it,  that  is 
Bufiicient.  Monce  r.  Adams,  (1874)  12 
Blatchf.  1.  17  Fed.  Cas.  No.  9,705:  Mowry 
t;.  Whitney.  (1872)  5  Fish.  Pat.  Cas.  613; 
Swift  r.  Whisen,  (1867)  3  Fish.  Pat.  Cas. 
343,  23  Fed.  Cas.  No.  13,700;  Judson  r. 
Moore,  (1859)  1  Brnd  285,  14  Fed.  Cas. 
No.  7,569;  Page  v.  Ferry,  (1857)  1  Fish. 
Pat.  Cas.  298,  18  Fed.  Cas.  No.  10.662; 
Kneass  v,  Schuylkill  Bank,  (1820)  4 
Wash.  9,  14  Fed.  Cas.  No.  7,875;  Pearce 
V.  Mulford,  (1880)  102  U.  S.  112,  26  U. 
S.  (L.  ed.)  93;  Union  Paper-Bag  Co.  v. 
Nixon,  (1873)  6  Fish.  Pat.  Cas.  402,  24 
Fed.  Cas.  No.  14,386;  Stilwell,  etc.,  Mfg. 
Co.  V.  Cincinnati  Gaslight,  etc.,  Co., 
(1876)   1  B.  &  A.  Pat.  Cas.  610,  23  Fed. 
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Cia.  No.  13453;  Emerson  Co.  v.  Nimocks, 
(C.  G.  A.  4th  Cir.  lUOO)  99  Fed.  737, 
40  C.  C.  A.  87;  Rapid  Service  Store  R. 
Co.  r.  Taylor,  (E.  D.  Mich.  1S97)  43 
Fed.  249;  Pulhnan  Palace  Car  Co.  v. 
Wagner  Palace  Car  Co.,  (N.  D.  111. 
1889)  38  Fed.  416;  Am.  Ende  c.  Sea- 
bury,  (S.  D.  N.  Y.  1888)  36  Fed.  593; 
Hancock  Inspirator  Co.  v.  Lallv,  (N.  D. 
111.  1886)   27  Fed.  88. 

Construction  by  those  skilled  in  the  art. 
— ^If  an  invention  can  be  constructed  and 
put  into  practice  from  the  description  by 
those  skilled  in  the  art  to  which  the  in- 
vention relates,  a  description  is  sufficient. 
Tompkins  f.  Gage,  (1865)  5  Blatchf.  268, 
24    Fed.    Cas.   No.    14,088;    Treadwell   v. 
Parrot t,    (1866)    6  Blatchf.  369,  24  Fed. 
Cas.  Ko.  14,158;  Mabie  t\  Haskell,  (1865) 
2    Cliflf.    507,    15    Fed.    Cas.    No.    8,653; 
Forbes    r.   Barstow   Stove  Co.,    (1864)    2 
Cliff.  379,  9  Fed.  Cas.  No.  4,923;  Smith 
€.  O'Connor,  (1873)  6  Fish.  Pat.  Cas.  469; 
Page  r.  Ferry,   (1867)    1  Fish.  Pat.  Cas. 
298,  18  Fed.  Las.  No.  10,662;  Lippincott 
r.  Kelly,    (1844)    1  West.  L.  J.   513,   15 
Fed.  Cas.  No.  8,381;  Brooks  f.  Bicknell, 
(1843)    3   McLean  250,  4  Fed.  Cas.  No. 
1,944;    Many    v.    Sizer,    (1849)     1    Fish. 
Pat.    Cas.    17,    16    Fed.    Cas.   No.   9,056; 
Wood  r.  Underbill,   (1847)   5  How.  1,  12 
U.    S.     (L.    ed.)    23;    Klein    v.    Russell, 
(1873)    19  Wall.  433,  22  U.  S.    (L.  ed.) 
116;    Seabury   r.   Am    Ende,    (1894)    152 
U.  S.  661,  14  S.  Ct.  683,  38  U.  S.  (L.  ed.) 
553;    Lawther   v.   Hamilton,    (1888)    124 
U.  S.  561,  14  S.  Ct.  683,  38  U.  S.  (L.  ed.) 
325;     W'ebster     Loom     Co.     v.     Higgins, 
(1882)    105  U.  S.  580,  26  U.  S.   (L.  ed.) 
1177;  Shive  f.  Keystone  Standard  Watch 
Co.,  (E.  D.  Pa.  1890)  41  Fed.  434;  Clark 
Blade,  etc.,  Co.   f.  Gillette  Safety  Razor 
Co.,    (C.   C.   A.   3d   Cir.   1912)    194   Fed. 
421.  114  C.  C.  A.  383;  Whitney  r.  Em- 
mett,    (1831)    Baldw.   303,  29  Fed.   Cas. 
No.  17,585;  Tilghman  t*.  Proctor,  (1881) 
102  U.  S.  707,  26  U.  S.    (L.  ed.)    279. 
The  failure  to  describe  a  complete  mech- 
-  anism   in   the   specifications  of  a  patent 
for  a  process  is  not  material  if  enough 
is  disclosed   to  indicate  to  those  skilled 
in  such   matters  the  mechanism  whereby 
the  method  of  the  patent  can  be  put  into 
operation.     Expanded  Metal  Ca  f.  Brad- 
ford,   (1909)    214    U.   S.    366,   29   S.    Ct. 
652,  53    U.    S.    (L.   ed.)    '1034,  reversing 
(C.  C.  A.  3d  Cir.  1906)    146  Fed.  984,  77 
C.  C.  A.  230,  and  affirming  (C.  C.  A.  6th 
Cir.  1908)   164  Fed.  849,  90  C.  C.  A.  611; 
Shepherd  r.  Deitsch,   (S.  D.  N.  Y.  1905) 
138  Fed.   83;   Soci6t6  Anonyme  des   An- 
deiiB  Etablissements  Cail  17.  U.  S.,  (1907) 
43  Ct  CI.  25;  Hopkins  c.  Newman,  (1908) 
30  App.   Cas.    (D.   C.)    402;    General   R. 
Signal    Co.    t\   Thullen,    (1909)    32   App. 
Gas.  (D.  C.)    575. 

The  drawings  of  a  patent  are  addressed 
to  those  skilled  in  the  art,  and  must  also 
he  considered  in  connectioti  with  the 
t'l&ims    and    specification    and   with   each 


other;  and  a  patent  is  not  invalidated  by 
a  clerical  mistake  in  a  drawing,  which, 
when  so  considered,  would  not  mislead 
one  skilled  in  the  art  to  which  it  relates. 
Cutler-Hammer  Mfg.  Co.  v.  Union  Electric 
Mfg.  Co.,  (E.  D.  Wis.  1906)  147  Fed. 
266. 

That  the  claim  of  a  patent  for  a  method 
of  exhausting  incandescent  electric  lamps 
contains  no  limitation  as  to  the  extent 
to  which  the  bulb  must  be  exhausted 
before  sealing,  and  the  specification  only 
tttates  it  approximately,  would  not  render 
the  disclosure  of  the  patent  insufficient  to 
onabJe  one  skilled  in  the  art  to  practice 
the  proces3,  though  it  might  be  necessary 
to  make  several  tests  to  determine  with 
exactness  what  the  patentee  meant  by  the 
expression  "  exhausted  to  the  extent  of 
about  two  millimeters  of  mercury."  Ma- 
lignani  v.  Jasper  Marsh  Consol.  Electric 
Lamp  Co.,  (a  C.  Mass.  1910)  180  Fed. 
442. 

In  claiming  a  patent  for  the  discovery 
of  a  useful  result  in  any  art,  machine, 
manufacture,  or  composition  of  matter 
by  the  use  of  certain  means,  the  appli- 
cant must  specify  the  means  he  uses  in 
a  manner  so  full  and  exact  that  any  one 
skilled  in  the  science  to  which  it  apper- 
tains can,  by  using  the  means  he  specifies, 
without  any  addition  to  or  subtraction 
from  them,  produce  preciselv  the  result 
he  describes.  In  re  Blackmore,  (1909)  32 
App.  Cas.   (D.  C.)   338. 

Details  of  construction. —  It  is  not  nec- 
essary to  include  in  the  specifications  a 
description  of  every  detail.  It  is  sufficient 
if  the  description  is  such  as  to  enable  a 
mechanic  skilled  in  the  art  to  construct 
the  device  patented.  American  Delinter 
Co.  V.  American  Machinery,  etc.,  Co., 
(C.  C.  A.  5th  Cir.  1904)  128  Fed.  709, 
63  C.  C.  A.  307. 

When  the  device  consists  of  a  yielding 
packing  ring  of  asbestos  and  tallow,  and 
every  description  in  the  patent  imports 
a  predominance  of  the  one  central  idea  of 
a  yielding  packing  composed  of  asbestos 
and  tallow,  it  is  the  invention;  the  de- 
tails of  construction  are  of  minor  import- 
anca  Soci(^t4  Anonvme  des  Anciens 
Etablissements  Cail  v'  U.  S.,  ( 1907 )  43 
Ct.  CI.  25.. 

Statement  of  one  mode  only.— -All  the 
modes  of  carrying  out  the  invention  need 
not  be  specified,  but  the  best  mode  known 
to  the  inventor  must  be  stated,  and  if 
this  is  done  the  specification  will  be  held 
sufficient  although  a  better  mode  may  in 
reality  exist.  Wnitney  v.  Emmett,  (1831) 
Baldw.  303,  29  Fed.  Cas.  No.  17,585; 
Dibble  v.  Augur,  (1869)  7  Blatchf.  86, 
7  Fed.  Cas.  No.  3,879;  Carver  t?.  Brain- 
tree  Mfg.  Co.,  (1843)  2  Story  432,  5  Fed. 
Cas.  No.  2,485;  Tilghman  t?.  Proctor, 
(1881)  102  U.  S.  707,  26  U.  S.  (L.  ed.) 
279;  Grier  r.  Castle,  (W.  D.  Pa.  1883) 
17  Fed.  523;  Page  v.  Ferry.  (1857)  17 
Fed.  623;  Page  v.  Ferry,   (1857)    1  Fish. 
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Pat.  Cas.  298,  18  Fed.  Cas.  No.  10,662; 
Lorillard  v.  McDoweU,  (1877)  2  B.  & 
Pat.  Case.  531,  15  Fed.  Cas.  No.  8,510; 
Union  Sugar  Refinery  r.  Matthiessen, 
(1865)  2  Fish.  Pat.  Cas.  600,  24  Fed. 
Cas.  No.  14,399;  Magic  Ruffle  Co.  r. 
Douglas,  (1863)  2  Fish.  Pat.  Cas.  330, 
16  Fed.  Cas.  No,  8,948;  In  re  Musgrave, 
(1897)    10  App.  Cas.   (D.  C.)    164. 

A  patent  for  a  method  of  maintaining 
a  constant  electric  current  in  an  alter- 
nating current  circuit,  in  which  there  are 
translating  devices  in  series,  is  not  lim- 
ited by  the  description  therein  of  an  ap- 
paratus for  practicing  such  method,  which 
must  be  taken  as  merely  illustrative. 
Manhattan  General  Constr.  Co.  v.  Helios- 
Upton  Co.,  (E.  D.  Pa.  1905)  135  Fed. 
785. 

Description  of  best  mode. —  But  when  a 
person  entitled  to  a  patent,  in  his  appli- 
cation therefor,  describes  one  mode  — 
the  best  —  in  which  tne  principle  of  his 
machine  acts,  he  should  not  be  bound  ex- 
clusively to  that  mode.  Pacific  Cable  R. 
Co.  V,  Butte  City  St.  R.  Co.,  (C.  C.  Mont. 
1893)  55  Fed.  760;  Steiger  f.  Waite 
Grass  Carpet  Co.,  (E.  D.  Wis.  1912)  194 
Fed.  878. 

The  description  in  a  specification  or 
drawing  of  the  aetails  which  are  not 
claimed  to  be  essential  elements  of  the 
patented  device  or  combination,  and  are 
not  such,  is  the  mere  pointing  out  of  the 
better  method  of  using  it  and  does  not 
limit  it  to  those  details.  National  Hol- 
low Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  (C.  C.  A.  8th  Cir.  1901) 
106  Fed.  693,  45  C.  C.  A.  544;  Boston  V. 
Allen  (C.  C.  A.  1st  Cir.  1898)  91  Fed. 
248,  33  C.  C.  A.  485. 

The  description  in  a  specification  or 
drawing  of  a 'form  or  construction  of  a 
mechanical  element  when  that  form  or 
construction  is  not  essential  to  the  com- 
bination or  improvement  claimed  is  a 
mere  pointing  out  of  the  best  mode  in 
which  the  patentee  contemplated  apply- 
ing the  principle  of  his  invention,  and 
does  not  deprive  him  of  protection 
against  mechanical  equivalents,  nor  indi- 
cate that  he  gave  up  all  other  modes  of 
application.  J.  L.  Owens  Co.  v.  Twin 
City  Separator   Co.,    (C.   C.   A.   8th  Cir. 

1909)  168  Fed.  259,  93  C.  C.  A.  561. 

The  statutory  requirement  that  an  ap- 
plicant for  a  patent  shall  explain  the 
best  mode  in  which  he  has  contemplated 
applying  the  principle  of  his  invention, 
does  not  preclude  him  from  claiming  any 
other  mode  which  embodies  his  principle. 
Vrooman  v.  PenhoUow,  (C.  C.  A.  6th  Cir. 

1910)  179  Fed.  296,  102  C.  C.  A.  484. 
Description  of  material. — A  specifica- 
tion of  a  machine  need  not  fitate  the  ma- 
terial of  which  the  parts  are  constructed. 
Bailey  Washing,  etc.,  Mach.  Co.  v.  Lin- 
coln, (1871)  4  Fish.  Pat.  Cas.  379,  2  Fed. 
Cas.  750;  Brooks  v.  Bicknell,  (1843)  3 
McLean  250,  4  Fed.  Cas.  No.  1,944;  Aiken 


V.  Bemis,   (1847)   3  Woodb.  &  M.  348,  1 
Fed.  Cas.  No.  109. 

A  claim  of  a  patent  calling  in  general 
terms  for  a  "non-combustible  and  non- 
conducting material "  cannot  be  limited 
by  construction  to  a  particular  noncom- 
buartible  nonconducting  material  named  in 
the  specification,  either  to  avoid  anticipa- 
tion or  infringement.  Empire  Circuit  Co. 
V.  Channon,  (C.  C.  A.  7th  Cir.  1909)  168 
Fed.  705,  94  C.  C.  A.  217. 

Novelty  in  dimensions  or  materiaL — 
When  the  novelty  of  an  invention  consists 
in  the  dimensions  or  the  material  of  the 
new  thing  devised,  the  patentee  must 
specify  the  particular  dimensions  or  the 
particular  material  his  invention  contem- 
plates. Bidlock  Electric  Mfg.  Co.  v.  Gen- 
eral Electric  Co.,  (C.  C.  A.  6th  Cir.  1906) 
149  Fed.  409,  79  C.  C.  A.  229,  reversing 
(S.  D.  Ohio  1906)  146  Fed.  549. 

Description  of  essentials  of  machine. — 
In-order  to  obtain  a  patent  for  an  entire 
machine  all  the  parts  which  are  essential 
to  its  practical  operation  must  be  de- 
scribed and  specified.  Parham  t*.  Amer- 
ican Button  Hole,  etc.,  Sewing  Mach.  Co., 
(1&71)  4  Fish.  Pat.  Cas.  468,  18  Fed.  Cas. 
No.  10,713. 

Patent  for  part  of  machine. —  Where  a 
patent  is  for  a  part  of  a  machine  only, 
that  part  should  be  specified  and  so 
pointed  out  that  the  machine  without 
the  invention  may  be  used  by  those  who 
wish.  Seymour  v.  Osborne,  (1871)  11 
Wall.  616,  20  U.  S.  (L.  ed.)  33;  Parks  t?. 
Booth,  (1881)  102  U.  S.  96,  26  U.  S.  (L. 
ed.)    54. 

Where  an  invention  does  not  embrace 
an  entire  machine,  but  only  a  part,  the 
entire  machine  need  not  be  described. 
Parham  t?.  American  Buttonhole,  etc.. 
Sewing  Mach.  Co.,  (1871)*  4  Fish.  Pat. 
Cas.  468,  18  Fed.  Cas.  No.  10,713;  Parks 
V.  Booth,  (1881)  102  U.  S.  96,  26  U.  S. 
(L.  ed.)    54. 

Description  of  manufacture. — ^A  manu- 
facture may  be  sufficiently  described  either 
by  pointing  out  its  essential  quality  or 
by  claiming  it  as  the  result  of  a  de- 
scribed process.  Pickhardt  tx  Packard, 
(1884)  23  Blatchf.  (U.  S.)  23;  Badische 
Amilin,  etc.,  Fabrik  r.  Higgin,  (1878)  15 
Blatchf.  290,  2  Fed.  Cas.  No.   722. 

It  is  a  sufficient  description  of  a  manu- 
facture that  it'  may  be  readily  produced 
from  such  description,  and  tiie  method 
of  manufacture  need  not  be  stated.  Cohn 
V,  U.  S.  Corset  Co.,  (1876)  93  U.  S.  366, 
23  U.  S.  (L.  ed.)  907;  Waterbury  Brass 
Co.  V.  Miller,  (1871)  9  Blatchf.  77,  20 
Fed.  Cas.  No.  17,254;  Magic  Ruffle  O).  V. 
Douglas,  (1863)  2  Fish.  Pat.  Cas.  330,  16 
Fed.  Cas.  No.  8,948;  Matter  of  MoCHos- 
key,  (1877)   3  MacArthur  (D.  d)   14. 

A  patent  for  a  machine,  described  as 
one  for  molding  tubes  or  cylinders,  is 
not  invalid  because  in  the  use  of  the 
machine  it  iftakes  only  half  tubes  or  cylin- 
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den  capable  of  being  fitted  together  and 
so  designed.  Keasbey,  etc.,  Co.  i*.  Ameri- 
can Magnesia,  etc.,  Co.,  (C.  C.  A.  3d  Cir. 
I90«)  143  Fed.  490,  74  C.  C.  A.  510, 
reversing  (E.  D.  Pa.  1906)   137  Fed.  602. 

Maaafactiire  and  process  distinguished. 
—  But  if  a  patent  for  a  manufacture  is 
not  BO  described  that  it  can  be  recognized 
apart  from  the  process  of  making  it,  it 
will  be  protected  by  the  patent  only  when 
made  by  process  as  described.  Cochrane 
r.  Badische  Anilin,  etc.,  Fsbrik,  (1884) 
111  U.  S.  293,  4  S.  Ct  466,  28  U.  S.  (L. 
ed.)   433. 

I>escxiption  of  art  or  process. — The 
necessary  steps  or  acts  for  an  art  or 
process  must  be  stated  in  order  to  render 
the  description  sufficient.  If  the  mode  or 
means  by  which  a  process  may  be  carried 
out  is  sufficiently  obvious  so  that  it  will 
be  suggested  to  one  skilled  in  that  par- 
ticular art,  a  pointing  out  of  the  process 
to  be  performed  is  si^cient,  and  partic- 
ular directions  as  to  the  apparatus  or  the 
method  to  be  employed  need  not  be  given, 
but  a  description  of  a  particular  mode 
must  be  given  if  the  manner  of  appljdng 
the  process  is  not  obvious.  Rex  v.  Wheel- 
er, (1819)  2  B.  &  Aid.  (Eng.)  345;  Booth 
r.  Kennard,  (1857)  2  H.  &  Nw  (Eng.) 
84;  B^D«  r.  Jeantet,  (1889)  120  U.  S. 
683,  9  S.  Ct  428,  32  U.  S.  (L.  ed.)  803; 
Lawther  v,  Hamilton,  (1888)  124  U.  S. 
1,  8  S.  Ct.  342,  31  U.  S.  (L.  ed.)  325; 
Allen  t7.  Hunter,  (1856)  6  McLean  303, 
1  Fed.  Cas.  No.  226;  Mowry  i*.  Whitney, 
(1871)  14  Wall.  434,  20  IJ.  S.  (L.  ed.) 
858;  Telephone  Cases,  (1887)  126  U.  8. 
1,  8  S.  C^.  778,  31  Uw  S.  (L.  ed.)  863; 
Western  Electric  Mfg.  Co.  r.  Ansonia 
Brass,  etc.,  Co.,  (1885)  114  U.  S.  447,  5 
S.  Ct.  941,  29  U.  S.  (L.  ed.)  210;  Tilgh- 
man  r.  Proctor,  (1881)  102  U.  S.  707,  26  , 
U.  S,  (L.  ed.)  279;  Cerealine  Mfg.  Co.  r. 
Bates,  (C.  C.  A.  7th  Cir.  1900)  101  Fed. 
272,  41  C.  C.  A.  341;  Driven- Well  Cases, 
(S.  D.  la.  1883)  16  Fed.  287;  Downton 
r.  Yaeger  Milling  Co.,  (E.  D.  Mo.  1880) 
1  Fed.  199;  In  re  Musgrave,  (1897)  10 
App.  Cas.  (D.  C.)   164. 

Where  the  only  suggestion  of  a  method 
as  a  distinctive  part  of  an  inventive  con- 
cept in  the  specification  is  in  the  use  of 
the  word  "  method  "  at  two  places  therein, 
and  it  does  not  appear  that  there  is  any 
difference  in  the  inventive  concept  under- 
lying such  dJBclosure  front  that  under 
the  disclosure  in  a  patent  to  the  applicant 
on  the  apparatus,  the  alleged  method 
claims  are  not  patentable.  In  re  Crevel- 
ing,  (1905)  25  App.  Cas.  (D.  C.)  530. 

Mode  of  appl3attg  process. —  It  is  a 
sufficient  description  of  a  process  as  re- 
jjiards  the  method  of  application  if  one 
mode  is  given,  even  though  there  may 
be  many  modes  in  which  it  may  be  prac- 
ticed and  applied.  Badische  Anilin,  etc, 
Fabrik  v.  Levinstein,  (1885)  29  Ch.  D. 
(Eng.)    366;   Mowry  v.  Whitney,   (1871) 


14  Wall.  620,  20  U.  S.  (L.  ed.)  860; 
Tilghman  v.  Proctor,  (1880)  102  U.  S. 
107  26  U.  S.  (L.  ed.)  270;  Buchanan  v. 
HoA^'land,    (1863)    2  Fish.  Pat.  Cas.  341, 

4  Fed.  Cas.  No.  2,074;  Tilghman  v,  Werk, 
(1862)    2   Fish.   Pat.    Cas.   229,   23   Fed. 
Cas.  No.  14,046;  In  re  Musgrave,  (1897) 
10  App.  Cas.  (D.  C.)   164. 

It  is  not  necessary  to  describe  the  best 
mode  by  which  a  process  may  be  applied, 
or  the  best  apparatus  to  use,  or  the  one 
generally  in  use.  Tilghman  v.  Proctor, 
(1881)  102  U.  S,  707,  26  U.  S.  (L.  ed.) 
279. 

Inference  of  process. —  The  written  de- 
scription must  cover  everything  which  the 
inventor  intends  to  claim,  and  where,  in- 
stead of  describing  the  process,  he  men- 
tions a  q^u^lity  of  the  product,  the'  court 
will  not  infer  the  process  from  that  qual- 
ity. Western  Electric  Mfg.  CJo.  r.  Ansonia 
Brass,  etc.,  Co.,    (1885)    114  U.  S.  447, 

5  S.  Ct.  941,  20  a  S.    (L.  ed.)   210. 
Process  and  product  in  one  patent.— 

The  process  of  making  an  article  by  manu- 
facture is  a  different  invention  from  that 
of  the  product.  Both  may  be  included  in 
the  same  patent,  but  the  required  de- 
scription is  as  essential  and  indispensable 
in  the  one  case  as  the  other.  Kelleher 
V.  Darling,  (1878)  3  B.  &  A.  Pat.  Cas. 
438,  14  Fed.  Cas.  No.  7,653. 

Inventor  ignorant  of  chemical  changes. 
—  If  the  inventor  of  a  process  in  the 
claims  of  his  patent  therefor  has  so  de- 
fined his  ingredients  that  there  can  be  no 
mistake  as  to  what  he  means,  and  has 
indicated  a  process  which  will  transform 
those  ingredients  into  the  product  claimed, 
it  is  immaterial  that  he  was  wholly  igno- 
rant of  all  of  the  chemical  changes  that 
take  place  in  the  course  of  such  process, 
and  such  fact  will  not  defeat  the  patent, 
but  it  may  properly  be  taken  into  con- 
sideration in  construing  the  language  and 
terms  used  in  the  specification  in  describ- 
ing the  process.  National  Enameling,  etc., 
Co.  IX.  New  England  Enameling  Co.,  (S. 
D.  N.  Y.  1905)   139  Fed.  643. 

New  combination  of  old  elements. — A 
new  combination  of  old  elements  or  de- 
vices, where  nothing  is  or  can  be  claimed 
except  the  new  combination,  is  sufficiently 
described  if  the  devices  of  which  it  is 
composed  are  specifically  named,  their 
mode  of  operation  given,  and  the  new 
and  useful  result  to  be  accomplished  is 
pointed  out.  Parks  v.  Booth,  (1880)  102 
U.  S.  96,  26  U.  S.  (L.  ed.)  54;  Bates  V. 
Coe,  (1878)  98  U.  S.  31,  25  U.  S.  (U  ed.) 
68;  MerriU  v.  Yeomans,  (1877)  94  U.  S. 
568,  24  U.  S.  ( L.  ed. )  235 ;  GiU  9.  Wells, 
(1874)  22  Wall.  1,  22  U.  S.  (L.  ed.)  699; 
Gk>uld  V.  Rees,  (1872)  15  Wall.  187,  21 
U.  S.  (L.  ed.)  39;  Seymour  t\  Osborne, 
(1870)  ll  Wall.  516,  20  U.  S.  (L.  ed.)  33; 
Turner  r.  Winter,  ( 1787)  1  Abb.  Pat.  Cas. 
43;  Schneider  v.  Thill,  (1880)  5  B.  &  A. 
Pat.  Cas.  565,  24  Fed.  Cas.  No.  12,470a; 
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Schillinger  r.  Cranford,  (1885)  4  Mackey, 
( D.  C. )  450. 

New  device  and  new  combination  of  old 
devices. —  Patented  inventions  are  made 
which  embrace  both  a  new  device  or  ele- 
ment and  a  new  combination  of  old  de- 
vices embodied  in  the  same  apparatus  or 
machine.  Particular  description  of  the 
improvement  is  required  in  such  a  case. 
Parks  V.  Booth,  (1880)  102  U.  S.  96, 
26  U.  S.   (L.  ed.)    54.. 

Unnecessary  parts  of  combination. — 
The  description  of  a  combination  need 
not  show  all  the  parts,  of  a  machine  or 
device  which  are  necessary  to  the  action  of 
that  machine,  except  so  far  as  they  enter 
into  the  mode  of  combining  and  arranging 
the  elements  of  the  combination.  Parham 
r.  American  Buttonhole,  etc.,  Sewing-Mach. 
Co.,  (1871)  4  Fish.  Pat.  Cas.  468,  18  Fed. 
Cas.  No.  10,713;  Forbush  t\  Cook,  (1857) 
2  Fish.  Pat.  Cas.  668,  9  Fed.  Cas.  No. 
4,931;  Temple  Pump  Co.  v.  Goss  Pump, 
etc.,  Mfg.  Cfo.,  (N.  D.  111.  1887)  30  Fed. 
440. 

A  patent  for  a  machine  for  delinting 
cottonseed,  which  shows  that  the  seed  is 
to  be  fed  into  the  machine  at  one  end  and 
discharged  at  the  other,  is  not  invali- 
dated by  the  failure  to  specify  or  show 
in  the  drawings  a  feed  screw  or  other 
device  for  assisting  to  move  the  seed 
through  the  machine;  the  machine  being 
operative  without  it,  but  it  being  obvious 
that  some  such  device  would  aid  the  pas- 
sage of  the  seed  through  the  machine,  and 
when  in  fact  it  was  used  in  the  construc- 
tion of  the  first  machine.  American  De- 
linter  Co.  v.  American  Machinery,  etc., 
Co.,  (C.  C.  A.  5th  Cir.  1904)  128  Fed. 
709,  63  C.  C.  A.  307. 

Description  of  improvement. —  In  the 
specifications  of  a  patent  for  an  improve- 
ment it  must  be  stated  in  what  the  im- 
provement consists.  Dangerfield  r.  Jones, 
13  L.  T..N.  S.  (Eng.)  142;  McFarlane 
r.  Price,  (1816)  1  Webst.  Pat.  Cas. 
(Eng.)  74;  Evans  v.  Eaton,  (1822)  7 
Wheat.  356,  5  U.  S.  (L.  ed.)  472;  Sey- 
mour f.  Osborne,  (1871)  11  Wall.  516, 
20  U.  S.  (L.  ed.)  33;  Preston  r.  Manard, 
(1886)  116  U.  S.  661,  6  S.  Ct.  695,  29  U. 
S.  (L.  ed.)  763;  Peterson  r.  Wooden, 
(1843)  3  McLean  248,  19  Fed.  Cas.  No. 
11,038;  Evans  v.  Hettick,  (1818)  3  Wash. 
408,  8  Fed.  Cas.  No.  4,562;  Dixon  t*. 
Moyer,  (1821)  4  Wash.  68,  7  Fed.  Cas. 
No.  3,931;  Barrett  v.  Hall,  (1818)  1 
Masoa447,  2  Fed.  Cas.  No.  1,047;  Bovill 
V.  Moore,  (1816)  1  Abb.  Pat.  Cas.  231. 
Adoption  by  mechanic. — The  descrip- 
tion is  sufficient  if  a  practical  mechanic 
acquainted  with  the  construction  of  the 
old  machine  can,  with  the  patent  and 
diagram  before  him,  adopt  such  improve- 
ment. Ives  V.  Hamilton,  (1876)  92  U. 
S.  426,  23  U.  S.  (L.  ed.)  494. 

Description  of  what  is  old. —  In^  a  pat- 
ent for  an  improvement,  what  is  new 
must  be  clearly  distinguished  from  what 


is  old,  and  in  so  far  as  is  necessary  to 
do  this,  the  old  must  be  described.  Bar- 
rett f.  Hall,  (1818)  1  Mason  447,  2  Fed. 
Cas.  No.  1,047;  Lowell  v.  Lewis,  (1817) 
1  Mason  182,  15  Fed.  Cas.  No.  8,668; 
Brooks  V.  Jenkins,  (1884)  3  McLean  432, 
4  Fed.  Cas.  No.  1,963;  Peterson  v. 
Wooden,  (1843)  3  McLean  248,  19  Fed. 
Cas.  No.  11,038;  Sullivan  v.  Redfield, 
(1825)  1  Paine  441,  23  Fed.  Cas.  No. 
13.597;  Goodvear  v.  Central  R.  Co., 
(1853)  2  Wail.  Jr.,  C.  C.  356,  10  Fed. 
Cas.  No.  5,663;  Kneass  t*.  Schuylkill 
Bank,  ( 1820)  4  Wash.  914  Fed.  Cas.  No. 
68,  7  Fed.  Cas.  No.  3,931 ;  Evans  v.  Eaton, 
(1818)  3  Wash.  443,  8  Fed.  Cas.  No. 
4,560;  Evans  V.  Hettick,  (1818)  3 
Wash.  408,  8  Fed.  Cas.  No.  4,662; 
Hovey  v.  Stevens,  (1846)  3  Woodb. 
&  M.  17,  12  Fed.  Cas.  No.  6,746; 
Brown  v.  Selby,  (1871)  2  Biss.  457,  4 
Fed.  Cas.  No.  2,030;  Brooks  v.  Jenkins, 
(1844)  3  McLean  432,  4  Fed.  Cas.  No. 
1,953;  Blake  r.  Sperry,  (1843)  2  N.  Y. 
Leg.  Obs.  251,  3  Fed.  Cas.  No.  1,503; 
Wintermute  t\  Redington,  (1856)  1  Fish. 
Pat.  Cas.  239,  30  Fed.  Cas.  No.  17,896; 
Gottfried  v.  Phillip  Best  Brewing  Co., 
(1879)  5  B.  &  A.  Pat.  Cas.  4,  10  Fed. 
Cas.  No.  5,633. 

It  is  necessary  to  describe  that  upon 
which  the  invention  is  engrafted  as  well 
as  the  invention  itself.  Merrill  t*.  Yeo- 
mans,  (1877)  94  U.  S.  568,  24  U.  S.  (L. 
ed.)   235. 

Desci'iption  of  machine  improved. — The 
specifications  of  a  patent  for  an  improve* 
ment  need  not,  however,  particularly  de- 
scribe the  machine  improved.  Webster 
Loom  Co.  v.  Higgins,  (1882)  106  U.  S. 
580,  26  U.  S.  (L.  ed.)  1177;  Ives  v.  Ham- 
ilton, (1876)  92  U.  S.  426,  23  U.  S.  (L. 
ed.)  494;  Valentine  v.  Marshal,  (1845) 
,  28  Fed.  Cas.  No.  16,812a;  Emerson  v, 
Hogg,  (1846)  2  Blatchf.  1,  8  Fed.  Cas. 
No.  4,440;  Davis  r.  Palmer,  (1827)  2 
Brock.  298,  7  Fed.  Cas.  No.  3,645;  Brooks 
V.  Bicknell,  (1843)  3  McLean  250,  4  Fed. 
Cas.  No.    1,944. 

Where  it  is  necessary  to  the  under- 
standing of  an  improvement  by  persons 
skilled  in  that  particular  art  to  give  a 
particular  description  of  the  machine  im- 
proved, such  description  must  be  given 
or  the  patent  will  be  void.  Harmar  v. 
Playne,  (1809)  11  East  (Eng.)  101;  Em- 
erson V.  Hogg,  (1845)  2  Blatchf.  1,  S  Fed. 
Cas.  No.  4,440;  Many  v.  Jagger,  (1848) 
1  Blatchf.  372,  16  Fed.  Cas.  No.  9,056; 
Wintermute  v.  Redington,  (1856)  1  Fish. 
Pat.  Cas.  239,  30  Fed.  Cas.  No.  17,896. 

Reference  to  original  invention. — In  a 

£atent  for  improvement  reference  must 
3  made  to  the  original  invention  and 
without  such  specifying  of  the  original 
invention  or  referring  to  something  for 
information  the  patent  is  void.  Evans  r. 
Eaton,  (1818)  3  vVash.  443.  8  Fed.  Cas. 
No.  4,560;  Sullivan  v.  Redfiold.  (1825)  1 
Paine  441.  23  Fed.  Cas.  No.  13.i507;  Isaacs 
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r.  Cooper,    (1821)   4  Wash.  259,  13  Fed. 
Cas.  Xo.  7,096. 

Distinction  between  improvements  on 
patented  and  unpatented  machines, —  "As 
to  the  supposed  distinction  between  an 
improTement  on  a  machine  patented  and 
one  not  so,  there  is  nothing  in  it.  In 
both  cases  the  Improvement  must  be  de- 
scribed, but  with  this  difference,  that  in 
the  former  case  it  may  be  sufficient  to 
refer  to  the  patent  and  specification  for 
a  description  of  the  original  machine,  and 
then  to  state  in  what  the  improvements 
on  such  original  machine  consist ;  whereas 
in  the  latter  case  it  would  be  necessary 
to  describe  the  original  machirte  and  also 
the  improvement.  The  reason  for  this 
distinction  is  too  obvious  to  require  ex- 
planation.'' Evans  t*.  Eaton,  (1818)  3 
Wash.  443,  8  Fed.  Cas.  No.  4.560. 

Compositions  and  compounds. —  The 
portion  of  this  section  requiring  that  the 
manner  and  process  of  making,  construct- 
ing, and  using  shall  be  described  in  the 
application  applies  as  well  to  a  "  com- 
position of  matter"  as  to  any  other  sub- 
ject-matter of  invention  or  discovery  to 
which  the  patent  laws  appertain.  Chase 
r.  Fillebrown,  (C.  C.  Mass.  1893)  58 
Fed.  374. 

A  composition  itself  should  be  de- 
scribed by  giving  its  essential  parts  or  by 
showing  it  to  be  the  result  of  a  described 
process.  Badische  Anilin,  etc.,  Fabrik  t*. 
Higgin,  (1878)  15  Blatchf.  290,  2  Fed. 
Cas.  No.  722;  Goodyear  v.  New  York 
Gutta  Percha,  etc.,  Co.,  (1862)  2  Fish. 
Pat.  Cas.  312,  10  Fed.  Cas.  No.  6,580; 
Goodyear  v.  New  Jersey  Cent.  R.  Co., 
(1853)  2  VVaU.  Jr.  C  C.  356,  10  Fed. 
Cas.  No.  5,563. 

Description  of  all  constituent  parts, — 
There  is  nothing  in  the  law  that  requires 
all  of  the  constituent  parts  of  a  com- 
position to  be  described,  set  forth, .  or 
known.  Badische  Anilin,  etc.,  Fabrik  v, 
Higgin,  (1878)  15  Blatchf.  290,  2  Fed. 
Cas.  No.  722. 

Ingredients  composing  composition  of 
matter. — In  a  patent  for  a  composition  of 
matter  the  ingredients  composing  it  must 
be  named  or  described.  Sturz  v,  De  La 
Hue,  (1828)  5  Russ.  (£ng.)  323;  Savory 
r.  Price,  (1823)  1  Webst.  Pat.  Cas.  (Eng.) 
83;  Bickford  v,  Skewes,  (1839)  1  Webst. 
Pat.  Cas.  214;  Turner  ir.  Winter,  (1787) 
1  Webst.  Pat.  Cas.  77 ;  Wood  v.  Underbill, 
(1847)  5  How.  1,  12  U.  S.  (L.  ed.)  23; 
Jenkins  c.  Walker,  (1872)  Holmes  120, 
13  Fed.  Cas.  No.  7,275;  Tyler  v.  Boston, 
(1868)  7  Wall.  327,  19  U.  S.  (L.  ed.)  93; 
Tarr  r.  Folsom,  (1874)  Holmes  312,  23 
Fed.  Cas.  No.  13,756;  Badische  Anilin, 
etc.,  Fabrik  c.  Kalle,  (S.  D.  N.  Y.  1899) 
94  Fed.  163;  Keith  v,  Hobbs,  (1878)  69 
Mo.  84. 

The  proportions  of  the  ingredients  com- 
posing a  compound  must  be  stated  in  the 
description  of  that  compound.  Patent 
Type  Founding  Co.  v.  Richard,   (1859)   6 


Jur.  N.  S.  (Eng.)  39;  Incandescent  Lamp 
Patent,  (1895)  159  U.  S.  465,  16  S.  Ct. 
75,  40  U.  S.  (L.  ed.)  221;  Seabury  t\  Am 
Ende,  (1894)  152  U.  S.  561,  14  S.  Qi. 
683,  38  U.  S.  (L.  ed.)  553;  Goodyear  f. 
Wait,  (1867)  5  Blatchf.  468,  10  Fed.  Cas. 
No.  5,587;  Tarr  v,  Folsom,  (1874)  Holmes 
312,  23  Fed.  Cas.  No.  13,756;  Jenkins  v. 
Walker,  (1872)  Holmes  120,  13  Fed.  Cas. 
No.  7,275;  Wood  t?.  UnderhiU,  (1847)  6 
How.  1,  12  U.  S.  (L.  ed.)  23;  Grant  f?. 
Raymond,  (1832)  6  Pet.  218,  8  U.  S.  (L. 
ed.)  376;  Tyler  r.  Boston,  (1868)  7 
Wall.  327,  19  U.  S.  (L.  edJ  93;  Francis 
V,  Mellor,  (1871)  5  Fish.  Pat.  Cas.  153, 
9  Fed.  Cas.  No.  5,039;  Badische  Anilin, 
etc.,  Fabrik  v,  Kalle,  (S.  D.  N.  Y.  1899) 
94  Fed.  163;  Bowker  v,  Dows,  (1878)  3 
B.  &  A.  Pat.  Cas.  518,  3  Fed.  Cas.  No. 
1,734. 

^  Manner  of  miwing  ingredients. —  To  en- 
title an  inventor  to  a  patent  for  a  com- 
Sound,  the  manner  of  mixing  the  ingre- 
ients  to  produce  the  desired  result  must 
be    described.      Seabury    r.    Am     Ende, 

(1894)  1*52  U.  S.  561,  14  S.  Ct.  683,  38 
U.  S.  (L.  ed.)  553;  Jenkins  v.  Walker, 
(1872)  5  Fish.  Pat.  Cas.  347,  13  Fed.  Cas. 
No.  7,275. 

Effect  of  insufficient  description. —  If 
the  description  is  not  sufficient,  full, 
definite,  and  specific  the  patent  is  void. 
Brooks  V,  Jenkins,  (1844)  3  McLean  432, 
4  Fed.  Cas.  No.  1,953;  Dixon  tJ.  Moyer, 
(1821)  4  Wash.  68,  7  Fed.  Cas.  No.  3,931; 
Head  v.  Stevens,  (1838)  19  Wend. 
(N.  Y.)  411;  Wheeler  v.  Clipper  Mower, 
etc.,  Co.,  (1872)  10  Blatchf.  181,  29  Fed. 
Cas.  No.  17,493;  Grant  t?.  Raymond, 
(1832)  6  Pet.  218,  8  U.  S.  (L.  ed.)  376; 
MitcheU  u.  Tilghman,  (1873)  19  WaU. 
287.  22  U.  S.  (L.  ed.)  125;  Seymour  v. 
Osborne,  (1870)  11  Wall.  516,  20  U.  S. 
(L.  ed.)   33;   Incandescent  Lamp  Patent, 

(1895)  159  U.  S.  465,  16  8.  a.  75,  40 
U.  S.  (L.  ed.)  221;  Howard  i?.  Detroit 
Stove  Works,  (1893)  160  U.  S.  164,  14 
8.  Ct.  68,  37  U.  8.  (L.  ed.)  1039;  Cellu- 
loid Mfg.  Co.  r.  Russell,  (8.  D.  N.  Y. 
1889)  37  Fed.  676;  Whittemore  v.  Cutter, 
(1813)  1  Gall.  429,  29  Fed.  Cas.  No. 
17,600;  Whitney  v.  Carter,  (1810)  Fess. 
Pat.  130,  29  Fed.  Cas.  No.  17,583;  Parker 
V.  Stiles,  (1849)  5  McLean  44,  18  Fed. 
Cas.  No.  10,749;  Park  i?.  Little,  (1813) 
3  Wash.  196,  18  Fed.  Cas.  No.  10,716; 
Parham  v,  American  Buttonhole,  etc., 
Sewing-Mach.  Co.,  (1871)  4  Fish.  Pat. 
Cas.  468,  18  Fed.  Cas.  No.  10,713;  Lowell 
V.  Lewis,  (1817)  1  Mason  182,  15  Fed. 
Cas.  No.  8,568;  Gray  v,  James,  (1817) 
Pet,  C.  C.  3©4,  10  Fed.  Cas.  No.  5,718; 

Grant  f.  ,    (1829)    10  Fed.   Cas  No. 

5,701 ;  Blake  t*.  Stafford,  ( 1868 )  6  Blatchf. 
195,  3  Fed.  Cas.  No.  1,504;  Aultman  r. 
Holley,  (1873)  11  Blatchf.  317,  2  Fed.  Cas. 
No.  656. 

An  immaterial  defect,  however,  in  a  de- 
scription is  not  sufficient  to  invalidate  a 
patent.     Aultman   r.   Holley,    (1873)    11 
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Blatchf.  317,  2  Fed.  Cae.  No.  656;  Blanch- 
ard's  Gun-Stock  Turning  Factory  r.  War- 
ner, (1848)  1  Blatchf.  258,  3  Fed.  Cas. 
No.  1,621;  Swift  r.  Whisen,  (1867)  2 
Bond  115,  23  Fed.  Cas.  No.  13,700; 
Tilghman  v.  Werk,  (1862)  1  Bond 
511,  23  Fed.  Cas.  No.  14,046;  Corn- 
Planter  Patent,  (1874)  23  Wall.  (U.  S.) 
181,  23  U.  S.  (L.  ed.)  160;  Eamea  t;. 
Cook,  (1860)  2  Fish.  Pat.  Cas.  146,  8 
Fed.  Cas.  No.  4,239;  Hovey  v.  Stevens, 
(1846)  3  Woodb.  A  M.  17,  2  Robb  Pat. 
Cas.  667,  12  Fed.  Cas.  No.  6,746;  Wyeth 
r.  Stone,  (1840)  1  Story  273,  30  Fed. 
Cas.  No.  18,107;  Whitney  c.  Carter, 
(1810)  Fees.  Pat.  130.  29  Fed.  Cas.  No. 
17,683;  Singer  t?.  Walmsley,  (1860)  1 
Fish.  Pat.  Cas.  668,  22  Fed.  Cas.  No. 
12,900;  Kneass  r.  Schuylkill  Bank,  (1820) 
4  Wash.  9,  14  Fed.  Cas.  No.  7,875;  Adams 
f?.  Joliet  Mfg.  Co.,  ( 1877 )  3  B.  &  A.  Pat. 
Cas.  1,  1  F^.  Cas.  No.  66;  Michaelis  i7. 
Roeseler,  (C.  C.  N.  J.  1888)  34  Fed.  326; 
Ligowski  Clay-Pigeon  Co.  v,  American 
Clay-Bird  Co.,  (S.  D.  Ohio  1888)  34  Fed. 
328. 

So  it  has  bean  held  that  the  mere  mis- 
use of  a  word  should  not  be  held  to  ob- 
Bdure  the  intention  of  the  invention,  espe- 
cially when  the  description  is  sufficient 
for  men  skilled  in  the  art  of  using  the 
device  described.  Kopper  r.  Westinghouse 
Electric,  etc.,  Co.,  (W.  x).  Pa.  1914)  212 
Fed.  184. 

4.  Drckudn^s  and  Models 

PnrpoM  of  drawings  generally. —  The 
drawings  of  a  patent  are  not  required  to 
be  working  plane,  but  are  merely  illus- 
trative, to  be  read  in  connection  with  the 
specification  and  claims,  and  a  patented 
device  will  not  be  held  inoperative  merely 
because  of  imperfections  in  the  drawing 
in  respect  to  the  dimensions  or  relative 
position  of  parte  of  the  mechanism.  Wold 
r.  Thayer,  (C.  C.  A.  7th  Cir.  1906)  148 
Fed.  227,  78  C.  C.  A.  350,  affi^rming  (N. 
D.  111.  1906)    142  Fed.  776. 

By  aid  of  drawings  or  models. —  The 
drawings,  in  fact,  form  part  of  the  de- 
scription contained  in  the  specifications, 
and  can  be  resorted  to  in  determining 
whether  the  patentee  has  given  in  his  ap- 
plication such  a  description  of  the  old  and 
new  features  intended  to  be  combined  in 
the  completed  machine  that  a  person, 
skilled  in  the  art  can,  from  the  descrip- 
tion given,  construct  an  operative  ma- 
chine; if  so,  the  specifications  will  be  held 
sufficient.  Schrowler  r.  Branmier,  (S.  D. 
la.  1900)  98  Fed.  880,  affirmed  (C.  C.  A. 
8th  Cir.  1901)  106  Fed.  918,  46  C.  C.  A. 
41;  Wayne  v.  Holmes,  (1856)  1  Bond  27, 
29  Fed.  Cas.  No.  17.303;  In  re  Walsh, 
( 1857 )  MacA.  Pat.  Cas.  530,  29  Fed.  Cas. 
No.  17,112;  Vogler  r.  Semple,  (1877)  7 
Bias.  382,  28  Fed.  Cas.  No.  16,987;  Ste- 
phens   r.    Salisbury,    (1855)    MacA.   Pat. 


Cas.  379,  22  Fed.  Cas.  No.  18,369;  Teese 
V.  Phelps,  ( 1855 )  McAll.  48,  23  Fed.  Cas. 
No.  13,819;  Stanley  r.  Whipple,  (1839) 
2  McLean  35,  22  Fed.  Cas.  No.  13,286; 
Singer  t.  Walmsley,  (1860)  1  Fish.  Pat. 
Cas.  558,  22  Fed.  Cas.  No.  12,900;  St 
Louis  Stamping  Co.  f.  Quinby,  (1879)  4 
B.  &  A.  Pat.  Cas.  192,  21  Fed.  Cas.  No. 
12.240;  Lippincott  r.  Kelly,  (1844)  1 
West.  L.  J.  513,  15  Fed.  Cas.  No.  8,381; 
Judson  V.  Moore,  (1859)  1  Bond  285,  14 
Fed.  Cas.  No.  7,669;  Forbes  v,  Barstow 
Stove  Co.,  (1864)  2  Cliff.  379,  9  Fed.  Cas. 

No.   4,923;    Grant  r.   ,    (1829)    10 

Fed.  Cas.  No.  5,701;  Dorsey  Harvester 
Revolving  Rake  Co.  i*.  Marsh,  (1873)  6 
Fish.  Pat.  Cas.  387,  7  Fed.  Cas.  No.  4,014; 
Calkins  v.  Bertraud,  (1875)  6  Biss.  494, 
4  Fed.  Cas.  No.  2,317;  Brooks  v.  Bick- 
nell,  (1843)  3  McLean  250,  4  Fed.  Gas. 
No.  1,944;  American  Hide,  etc.,  Dressing 
Mach.  Co.  f?.  American  Tool,  etc,  Co., 
(1870)  Holmes  503,  1  Fed.  Cas.  No.  302; 
Allen  V.  Hunter,  (1856)  6  McLean  303, 
1  Fed.  Cas.  No.  226. 

Reference  to  drawings. —  Where  a  pat- 
entee has  pointed  out  in  his  claims  the 
precise  construction  that  is  to  be  regarded 
as  his  invention,  by  references  to  the 
drawings,  his  patent  may  properly  be  con- 
fined to  such  construction  on  an  issue  as 
to  infringement.  Schaum  v.  Riefal,  (E. 
D.  Pa.  1903 )  124  Fed.  320. 

Drawings  or  models  to  determiae  cer- 
tainty.—  When  there  are  drawings  or 
models  these  must  be  considered  in  the 
determination  of  t)ie  question  of  the 
certainty  of  the  specification.  Earle  t*. 
Sawyer,  (1826)  4  Mason  1,  8  Fed.  Cas. 
No.  4,247;  Hogg  t*.  Emerson,  (1848)  6 
How.  437,  12  U.  S.  (L.  ed.)  605;  Wash- 
Burn  1?.  Gould,  (1844)  3  Story  122,  29 
Fed.  Cas.  No.  17,214;  Edison  Electric 
Light  Co.  V,  U.  S.  Electric  Lighting  Co., 
(C.  C.  A.  2d  Cir.  1892)  62  Fed.  300,  11 
U.  S.  App.  1,  3  C.  C.  A.  83;  Holt  i?.  Ken- 
dall,   (N.  D.  111.  1885)    26  Fed.  622. 

Rigid  adherence  to  drawings. —  The  ob- 
ject of  the  drawings  filed  in  the  patent 
office  is  attained  if  they  clearly  exhibit 
the  principles  involved,  and  rigid  ad- 
herence to  the  dimensions  thus  exhibited 
is  not  required  or  expected.  Crown  Cork, 
etc.,  O).  t\  Aluminum  Stopper  Co.,  (C.  C. 
A.  4th  Cir.  1901 )  108  Fed.  846,  48  O.  C. 
A.  72. 

Abaence  of  deacription. —  Doubtful  or 
ambiguous  specifications  can  be  aided 
and  made  plain  by  drawings  but  they  can- 
not supply  an  entire  absence  of  descrip- 
tioa  in  the  specifications.  Tinker  v,  Wil- 
bur Eureka  Mower,  etc.,  Mfg.  Co.,  (S.  D. 
N.  T.  1880)  1  Fed.  138;  Fraxer  o.  Gates, 
etc.,  Iron  Works,  (N.  D.  111.  1884)  22 
Fed.  439;  Gunn  r.  Savage,  (C.  C.  Conn. 
1887)  30  Fed.  366.  The  drawings  will  not 
aid  nondescription,  because  although  they 
may  show  to  an  expert  the  new  feature, 
they    do    not    show    that    the    patentee 
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claimed  to  be  the  inventor  of  that  part, 
when  in  his  invention  upon  another  part. 
Ives  c.  Sargent,  (1887)  119  U.  S.  662,  7 
S.  Ct  436,  30,  U.  S.   (L.  ed.)   544. 

While  a  doubtful  or  ambiguous  descrip- 
tion in  the  specification  of  a  patent 
may  be  aided  and  made  plain  b^  the 
drawings,  they  cannot  supply  the  entire 
absence  of  any  written  description  of  a 
feature  of  the  invention.  Windle  i\  Parks, 
etc,  Mach.  Co.  (C.  C.  A.  2d  Cir.  1904)  134 
Fed.  381.  67  C.  C.  A.  363,  reversing  (C.  C. 
Vt.  1904)    128  Fed.  58. 

An  imperfect  tcritten  description  will  be 
aided  by  correct  drawings,  but  when  the 
written  description  is  not  only  silent  in 
regard  to  a  feature  of  the  invention,  but 
places  the  novelty  upon  a  different  and 
described  feature,  the  drawings  will  not 
help  an  entire  omission,  because  the  neces- 
sity of  a  written  description  is  made  ab- 
solute by  the  statute.  Gunn  t*.  Savage, 
(C.  C.  Conn.  1887)  30  Fed.  366. 

IrreguUzitiev  in  signature  to  drawings. 
—  Irregularities  m  the  signing  of  the 
drawings  filed  with  the  application  for  a 
patent,  or  in  witnessing  the  signatures, 
▼here  they  did  not  operate  as  a  fraud  on 
the  commissioner  who  considered  the  ap- 
pfication  and  issued  the  patent  on  the 
merits,  cannot  avail  to  defeat  a  suit  for 
its  infringement.  Hallock  v.  Babeock  Mfg. 
Co.,   (N.  D.  N.  Y.  1903)    124  Fed.  226. 

5.  Amendments 

Hature  of  amendment  allowed. — An  in- 
ventor may  so  amend  his  specification  as 
to  include  therein  all  the  advantages 
within  the  scope  of  his  invention,  where  his 
amendment  is  filed  before  other  inventors 
have  entered  the  field,  whose  rights  might 
be  prejudiced,  and  the  original  drawings 
and  specifications  suflleiently  show  and 
suggest  the  claims  finally  made.  Kirch- 
berger  r.  American  Acetylene  Burner  Co., 
(C.  C.  A.  2d  Cir.  1904)  128  Fed.  699,  64 
C.  0.  A.  107,  affif^ning  (N.  D.  N.  Y.  1903) 
124  Fed.  764. 

Amendments,  within  the  scope  of  tha 
original  oath  and  of  the  invention  de- 
scribed in  the  original  specification,  are 
allowable  and  do  not  require  additional 
verification.  In  determining  whether  mat- 
ter introduced  into  an  application  by  way 
of  amendment  is  new  matter,  the  original 
drawings  are  to  be  understood  with  such 
variations  in  form,  shape,  and  proportions 
as  common  sense  and  mechanical  skill  in 
that  art  would  suggest.  Mine,  etc..  Supply 
Co.  V.  Braedcel  Concentrator  Co,,  (W.  D; 
Mo,  1912)    197  Fed.  897. 

An  applicant  for  a  patent  has  the 
right  to  alter  and  amend  his  specifica- 
tion to  conform  to  the  state  of  the  a»t 
as  the  facts  are  developed  in  the  patent 
office,  so  long  as  he  does  not,  by  enlarge 
ing  its  scope,  appropriate  prior  inven- 
tions or  any  that  have  in  the  meantime 
gone  into  public  use;  and  he  may  also 


amend  his  claims  to  conform  wore  closely 
to  the  specification  and  drawings.  Keas- 
bey,  etc.,  Co.  v.  Philip  Carev  Mfg.  Co., 
(S.  D.  N.  Y.  1905)  139  Fed.  571. 

An  applicant  for  a  patent  in  his  en- 
deavor to  protect  his  invention  may  amend 
his  specification  and  claims,  so  long  as  he 
keeps  within  the  requirements  of  the 
statutes  and  rules  of  the  patent  office; 
but  he  cannot  be  permitted  at  any  time 
to  introduce  new  matter  into  his  applica- 
tion, and  obtain  therefor  a  date  as  of  the 
date*  of  his  original  application.  In  re 
Dilg,   (1905)    25  App.  Cas.    (P.  C.)    9. 

An  applicant  must  in  his  application 
describe  not  merely  the  principle  of  his 
invention  but  the  best  mode  in  which  he 
contemplates  applying  the  principle,  and 
he  must  describe  the  means  he  proposes  to 
employ  in  such  full,  clear,  and  exact  terms 
as  will  make  it  impossible  for  those 
skilled  in  the  art  without  other  aid  to 
make  and  use  the  invention.  And  if  his 
application  is  amended  the  amendnaent 
must  be  within  the  scope  of  the  original 
disclosure.  Boyce  f.  Stewart-Warner 
Speed(Hneter  Corp.,  (C.  C.  A.  2d  Cir. 
1914)  220  Fed'.  118,  136  C.  C.  A.  72. 

It  is  competent  to  amend  the  specifica- 
tion of  a  patent  while  the  implication  is 
pending  so  long  as  it  is  done  within  the 
scope  of  the  original  application,  but  it  is 
not  competent,  under  the  color  of  this, 
privilege,  to  introduce  new  matter.  Chi- 
cago, etc.,  R.  Co.  f.  Sayles,  (1878)  97  U. 
87654,  24  U.  S.  (L.  ed.)  .1063;  Brush 
Electric  Co.  f.  Julien  Electric  Co.,  (b.  V. 
N  Y.  1890)  41  Fed.  679;  Michigan  Cent. 
r'  Co.  t;.  ConsoUdated  Car-Heating  Co., 
(C.  C.  A.  6lh  Cir.  1895)  67  Fed.  121,  31 
U.  S.  App.  462,  14  C.  C.  A.  232. 

New  matter  introduced  by  amendment. 
—  New  matter  cannot  be  invoked  to  con- 
fer  patentability  on  the  article.  Oardner 
V.  rferz,  (1886)  118  U.  S.  180,  6  S.  Ct. 
1027,  30  U.  S.  {1m  ed.)  168,  affirming  (b. 
D.  N.  Y.  1882)    12  Fed.  491.  .   . 

Where  the  applicant  for  a  patent  origi- 
nally disclosed  stsndards  sprmging  from 
both  edges  of  an  annular  base,  and  accord- 
ing to  the  original  disclosure  both  were 
necessary,  an  amendment  claiming  a  bass 
having  standards  springing  from  one  edp 
onW  involved  new  matter ;  and  where  the 
original  case  disclosed  the  top  pieces  of 
the  standards  with  straight  sides  an 
amendment  stating  that  those  top  pieces 
were  sector  shaped  or  flaring  also  involved 
new  matter.    In  re  Dilg,  (1905)  26  App. 

Cas.  (D.  C.)  9.  .  J        X 

Where  a  claim  insertsd  by  amendmoit 
includes  new  matter  not  originaUy  dis- 
closed, it  was  held  that  if  the  change 
from  the  original  was  an  obvious  one 
which  would  occur  to  any  one,  it  was  not 
patentable,  and  if  it  was  not  obvious  it 
involved  new  matter,  /n  re  Scott,  (1905) 
26  App.  Cas.  (D.  C.)   307.. 
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If  an  amended  application  embodies  any- 
thing new  that  was  not  in  the  original 
application,  or  materially  differs  or  varies 
from  the  original  application,  it  cannot  be 
sustained  and  made  to  relate  back  to  the 
latter.  The  law  does  not  permit  such  an 
enlargement  of  the  original  specifications 
as  will  interfere  with  the  right  of  inven- 
tors who  have  entered  the  field  or  filed 
applications  in  the  meantime.  McFarland 
r.  Watson,  (1909)  33  App.  Cas.  (D.  C.) 
446. 

Where  amendments  are  made  to  an  ap- 
plication before  another  party  has  entered 
the  field,  the  rule  prohibiting  the  insertion 
of  new  matter  by  amendment  will  not  be 
applied  as  strictly  as  where  it  is  sought  to 
enlarge  the  scope  of  an  application  to  the 
prejudice  of  inventors  whose  rights  have 
accrued  between  the  date  of  filing  and  the 
date  of  amendment.  Young  v.  Struble, 
(1910)  35  App.  Cas.  (D.  C.  410. 

III.  Claims 
1.  Object 

The  purpose  of  a  claim  in  a  patent  is  to 
notify  the  public  of  the  extent  of  the  mo- 
nopoly secured  to  the  inventor,  and  while 
it  is  notice  of  his  exclusive  privileges,  it 
is  no  less  an  estoppel  of  the  patentee  to 
claim  under  that  patent  any  combination 
or  improvement  he  has  not  therein  pointed 
out  and  distinctly  claimed  as  his  discovery 
or  invention.  Buffington's  Iron  Bldg.  Co. 
p.  Eustes  (C.  C.  A.  8th  Cir.  1895)  66  Fed. 
804,  27  U.  S.  App.  693,  13  C.  C.  A.  143. 
The  object  or  purpose  of  a  claim  is  to 
secure  to  the  inventor  all  of  that  to  which 
he  is  entitled  and  also  to  inform  the  public 
of  what  is  still  open  to  them.'  Brooks  v, 
Fiske,  (1853)  15  How.  212,  14  U.  S.  (L. 
ed.)  665;  Evans  t;.  Eaton,  (1822)  7  Wheat. 
356,  5  U.  S.  (L.  ed.)  472;  Grant  f.  Walter, 
(1893)  148  U.  S.  647,  13  S.  Ct,  699,  37 
U.  S.  (L.  ed.)  552;  McClain  c.  Ortmayer, 
(1891)  141  U.  S.  419,  U  S.  Ct.  76,  35  U. 
S.  (L.  ed.)  800;  Keystone  Bridge  Co.  v. 
Phoenix  Iron  Co.,  (1877)  95  U.  S.  274,  24 
U.  S.  (L.  ed.)  344;  Merrill  r.  Yeomans, 
(1877)  94  U.  S.  668,  24  U.  S.  (L.  ed.)  235. 

In  American  Roll  Gold  Leaf  Co.  t*.  W. 
H.  Coe  Mfg.  Co.,  (C.  C.  A.  1st  Cir.  1914) 
212  Fed.  720,  129  C.  C.  A.  330,  the  court 
said :  *'  The  protection  afforded  by  the 
patent  is  specified  in  the  claims.  The 
public  have  a  right  to  rely  upon  the  lan- 
guage of  the  claims  in  determining  how 
far  the  patentee's  rights  go.  A  patent, 
like  any  other  grant,  is  a  two-sided  in- 
strument, and  the  intent  of  the  grantor 
(the  public)  as  to  what  was  covered  is  as 
important  as  that  of  the  grantee.  The 
object  of  the  patent  law  in  requiring  the 
patentee  to  'particularly  point  out  and 
distinctly  claim  the  part,  improvement,  or 
combination  which  he  claims  as  his  inven- 
tion or  discovery'  is  not  only  to  secure 
to  him  all  to  which  he  is  entitled,  but  to 
:ippri9e  the  public  of  what  is  still  open  to 


them.     The  claim  is  the  measure  of  his 
right  to  relief." 

2.     Construction 

In  general. —  In  interpreting  the  claims 
of  a  patent,  proper  regard  should  be  had 
to  the  natural  import  of  the  terms  in 
question,  the  context,  and  the  specification. 
Lewis  Blind  Stitch  Mach.  Co.  v.  Premium 
Mfg.  Co.,  (C.  C.  A.  8th  Cir.  1908)  163 
Fed.  950,  90  C.  C.  A.  310. 

Patent  claims  must  be  read  and  inter- 
preted with  reference  to  claims  which  have 
been  rejected  and  to  the  prior  state  of  the 
art  and  cannot  be  construed  to  cover  either 
what  was  canceled  by  the  patentee  or  dis- 
closed by  prior  devices  or  publications,  nor 
will  an  interpretation  be  allowed  which 
will  include  what  was  expressly  abandoned 
or  disavowed  as  a  condition  of  the  grant. 
Hoskins  Mfg.  Co.  i;.  General  Electric  Co., 
(N.  D.  111.  1914)  212  Fed.  422.  Claims 
should  be  given,  always,  if  possible, 
a  scope  that  is  commensurate  with  the  real 
invention.  The  object  of  the  patent  law 
is  to  protect  the  inventor,  not  in  some 
paper  deal,  but  in  his  actual  contribution 
to  the  useful  arts.  Asbestos  Shingle,  etc., 
Co.  V,  Rock  Fibre  Mfg.  Co.,  (N.  D.  IlL 
1914)  217  Fed.  66. 

General  langtiage  used  in  the  claims  of 
a  patent  relating  to  a  limited  field  is 
merely  general  as  to  this  limited  field,  and 
should  not  be  held  to  render  the  claims 
indefinite  because  as  a  matter  of  literary 
composition  the  same  language  might  be 
applied  to  some  other  field,  if  the  public 
would  not  thereby  be  deceived.  Hohmann, 
etc.,  Mfg.  Co.  V.  Charles  J.  Tagliabue  Mfg. 
Co.,  (E.  D.  N.  Y.  1909)   175  Fed.  87. 

In  oaae  of  doubt,  a  claim  ahould  be 
given  the  evident  meaning  intended  by 
the  party  first  making  it.  Viele  t*.  Cum- 
mings,   (1908)  30  App.  Cas.  (D.  C.)  455. 

Ecpplicit  claim. —  When  a  claim  read  in 
its  common  ordinary  meaning  is  explicit 
and  clear  and  there  is  no  apparent  un- 
certainty, there  is  no  room  for  construc- 
tion. Rich  V.  Close,  (1870)  4  Fish.  Pat. 
Cas.  279,  20  Fed.  Cas.  No.  11,757;  U.  S. 
Glass  Co.  tJ.  Atlas  Glass  Co.,  (W.  D.  Pa. 
1898)  88  Fed.  493;  Computing  Scale  Ck>. 
V.  Keystone  Store-Service  Co.,  (W.  D. 
Pa.  1898)  88  Fed.  788.  See  also  Dey 
Time  Register  Co.  v.  Syracuse  Time-Re- 
corder Co.,  (C.  C.  A.  2d  Cir.  1908)  161 
Fed.  HI,  88  C.  C.  A,  275,  atHrming  (N. 
D.  N.  Y.  1907)  152  Fed.  440.  When  a 
claim  is  explicit  it  cannot  be  altered  or 
enlarged  by  reference  to  the  specification 
or  otherwise,  and  whatever  is  described 
in  the  specification  and  not  claimed  is 
dedicated  to  the  public.  Odds  i;.  Brown, 
(8.  D.  Ohio  1890)   41  Fed.  698. 

Broad  construction. —  Unless  a  patentee 
has  specifically  limited  himself  to  a 
specific  form  of  construction,  or  such 
limitation  is  imposed  by  the  state  of  the 
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prior  arty  or  such  limitation  was  imposed 
by  the  kction  ef  the  patent  office  in  re- 
jecting a  broad  claim  and  the  substitution 
and  acceptance  of  a  narrower  claim  by 
the  applicant,  he  is  entitled  to  a  broad 
construction  of  his  claims  in  accordance 
with  the  language  thereof.  Ryder  t". 
Lacey,  (N.  D.  N.  Y.  1912)  200  Fed.  966; 
Hall  Mammoth  Incubator  Co.  r.  Teabout, 
(N.  D.  N.  Y.  1913)  205  Fed.  906.  Ele- 
ments  in  claims  should  be  read  with  refer- 
ence both  to  the  structure  and  the  function 
given  in  the  description  of  the  invention. 
Dictionary  definitions  should  not  be  ap- 
plied to  words  in  claims  if  the  patentee 
in  and  by  his  drawings  and  descriptions 
of  parte  and  functions  has  clearly  sup- 
plied his  own  dictionary.  Louden  Ma- 
chinery Co.  V.  Strickler,  (C.  C.  A.  7th 
Cir.  1912)  195  Fed.  751.  115  C.  C.  A.  551. 
The  reasonable  presumption  is  that  an 
inventor  intends  to  protect  his  invention 
broadly;  and  the  scope  of  a  claim  should 
not  be  restricted  beyond  the  fair  and 
ordinary  meaning  of  the  words,  save  for 
the  piirpose  of  saving  it.  Miel  v.  Young, 
(1907)   29  App.  Cas.   (D.  C.)   481. 

Limiting  claim. —  Only  when  necessary 
to  make  the  claims  operative,  or  in  case 
of  ambiguity  apparent  on  the  face  of  the 
claims,  or  induced  by  their  study  in  con- 
nection with  the  specification  and  prior 
art,  is  a  court  permitted  to  read  in  an 
element  not  expressly  named  therein,  in 
order  to  narrow  a  claim,  so  as  to  make 
valid  one  otherwise  invalid.  Crown  Cork, 
etc.,  Co.  1*.  Sterling  Cork,  etc.,  Co.,  (C. 
C.  A.  6th  Cir.  1914)  217  Fed.  381,  133 
G.  C.  A.  297. 

It  is  a  general  rule  that  an  element 
may  not  be  read  into  a  claim  for  the  pur- 
pose of  narrowing  it  and  thus  making  it 
valid  as  against  an  objection  that '  it  is 
too  broad  in  view  of  the  prior  art.  Na- 
tional Cash  Register  Co.  r.  Gratigny,  (C. 
C.  A.  6th  Cir.  1914)  213  Fed.  463,  130  C. 
C.  A.   109. 

It  is  a  general  principle  that  where, 
pending  allowance  of  a  patent,  an  appli- 
cant is  forced  to  narrow  his  claims,  he 
will  not  be  permitted  to  put  after  con- 
struction on  them  which  would  make 
them  include  what  he  had  been  forced  to 
avoid  by  narrowing.  But  that  principle 
would  have  no  application  where  the  pat- 
entee came  out  of  the  patent  office  with 
broader  claims  than  those  originally 
made,  or  where  the  several  amendments 
and  the  withdrawal  and  substitution  of 
claims  resulted  in  an  elimination  of  ex- 
trinsic matter,  in  pointing  out  the  essen- 
tial features  of  the  disclosure  and  in  the 
grant  of  claims  embodying  that  essential 
feature  and  eliminating  from  the  claims 
such  extrinsic,  nonessential  features.  In 
such  a  case  the  claims  granted  should 
receive  the  construction  their  language 
naturallv  imports  (Dodge  Needle  Co.  r. 
Jones,    (E.   D.   Pa.    1907)    163   Fed.    186, 


and  (C.  C.  A.  3d  Cir.  1908)  159  Fed.  715, 
86  (J.  C.  A.  191)  and  no  statement  or 
action  of  the  patentee  in  his  patent  can 
estop  him  from  claiming  to  the  full  ex- 
tent what  his  claims  on  their  face  pur- 
port. Hess-B right  Mfg.  Co.  f;.  Fichtel, 
(C.  C.  A.  3d  Cir.  1914)  219  Fed.  723,  135 
C.  C.  A.  421. 

Limitation  in  one  claim  omitted  from 
others. —  Where  a  limitation  expressly 
stated  in  some  of  the  claims  of  a  patent 
is  omitted  from  others,  it  cannot  be  read 
into  them  to  avoid  a  charge  of  infringe- 
ment. Diamond  Match  Co.  t?.  Ruby  Match 
Co.,    (C.  C.  N.  J.   1904)    127  Fed.  341. 

Conttmed  with  application. — A  claim 
first  made  by  one  of  the  parties  to  an  in- 
terference and  only  presented  by  the  other 
party  on  the  suggestion  of  the  patent 
office  for  the  purpose  of  interference  must 
be  given  the  meaning  Intended  by  the 
party  with  whom  it  originated,  and  read 
in  the  light  of  his  application.  Wein- 
traub  r.  Hewitt,  (1910)  34  App.  Cas. 
(D.  C.)  487. 

Constmed  with  specifications  and  de- 
scription.—  The  claims  of  a  patent  are  to 
be  construed  in  the  light  of  the  specifica- 
tions, but  this  does  not  mean  that  when 
one  form  of  construction  is  set  forth  in 
the  specifications,  and  there  are  other 
forms  equally  good,  and  the  language  of 
the  claim  is  broad  and  comprehensive 
enough  to  include  either  of  these  forms 
of  construction,  that  the  claim  is  limited 
to  the  form  shown.  Fountain  Electrical 
Flour  Box  Corp.  v.  Trustees  Masonic  Hall, 
etc.,  Fund,  (S.  D.  N.  Y.  1913)  210  Fed. 
169. 

While  a  claim  may  not  be  enlarged  by 
the  language  used  in  the  specifications 
it  may  be  illustrated  thereby  and  the 
specifications  and  drawings  may  be  re- 
sorted to  for  the  purpose  of  better  under- 
standing the  meaning  of  the  claim. 
Diamond  Patent  Co.  r.  S.  E.  Carr  Co., 
(C.  C.  A.  9th  Cir.  1914)  217  Fed.  400, 
133  C.  C.  A.  310. 

The  claim  of  the  issue  of  an  interfer- 
ence is  to  be  interpreted  in  the  light 
of  the  specifications  of  the  party  first 
making  it.  Viele  v,  Cummings  (1908) 
30  App.  Cas.   (D.  C.)  465. 

The  specification  of  a  patent  which 
forms  a  part  of  the  same  application  as 
its  claims  must  be  construed  with  the 
latter  for  the  purpose  of  ascertaining  the 
true  meaning  of  the  claims  and  the  in- 
tent of  the  parties  when  they  were  made 
and  allowed.  O.  H.  Jewell  Filter  Co.  f. 
Jackson,  (C.  C.  A.  8th  Cir.  1906)  140 
Fed.  340,  72  C.  C.  A.  304. 

In  sustaining  a  claim  in  a  patent  the 
description  should  always  be  consulted  and 
it  should  be  construed  "^in  the  light  of  the 
description.  Pacific  Cable  ,R.  C<i.  r.  Butte 
City  St.  R.  Co.,  (C.  C.  Mont.  1893)  5S 
Fed.  420;  New  American  File  Co.  v.  Nich- 
olson File  Co.,  (C.  C.  R.  I.  1887)  31  Vvl 


160 


7  FED.  STAT.  ANN.  (2d  Ed.) 


289  J  Lull  f.  Qark,  (N.  D.  N.  Y.  1882)   13 
Fed.  466. 

"  A  claim  which  shows  by  its  terms 
that  it  is  intended  to  be  restricted  to 
the  exact  improvement  claimed  as  the  in- 
vention will  not  be  held  invalid  because, 
standing  alone^  it  would  not  describe  a 
complete  and  operative  machine."  The 
specifications  including  the  drawings  will 
be  considered  "  to  ascertain  the  old,  known, 
or  unclaimed  elements  or  features,  which 
are  to  be  combined  in  operation  with  the 
improvement  described  in  the  claim ;  and  if 
the  specifications  and  claim  read  together 
describe  an  operative  machine  which  will 
include  the  invention  described  in  the 
claim,  then  the  patent  will  not  be  held  to 
be  void  for  uncertainty  and  vagueness  of 
description."  Schroeder  v.  Brammer,  (S. 
D.  la.  1900)   98  Fed.  880. 

The  claim  should  not  be  construed  with- 
out reference  to  the  description  of  the 
invention  and  the  method  and  process  of 
putting  it  into  operative  form  which  the 
specification  contains.  American  Sulphite 
Pulp  Co.  t\  Howland  Falls  Pulp  Co.,  (C. 
C.  A.  1st  Cir.  1897)  80  Fed.  396,  50  U. 
S.  App.  52,  25  C.  C.  A.  500. 

In  Van  Ness  v.  Layne,  ( C.  C.  A.  5th  Cir. 
1914)  213  Fed.  804,  130  C.  C.  A.  462,  the 
court  held  that  the  breadth  of  the  lan- 
guage of  the  claim  would  be  limited  to  the 
disclosure  of  the  patent,  if  necessary  to 
sustain  the  patent.  See  further  to  the 
same  effect,  Horton  Mfg.  Co.  v.  White 
Lily  Mfg.  Co..  (C.  C.  A.  7th  Cir.  1913) 
213  Fed.  471.  130  C,  C.  A.  117,  wherein 
the  court  held  that  the  scope  of  a  patent 
must  be  ascertained  from  the  entire  in- 
strument. Though  a  claim  may  be  illus- 
trated it  cannot  be  enlarged  by  me  lan- 
guage of  the  specification. 

Ambiguous  claims. —  Where  the  meaning 
of  the  language  used  in  the  claims  of  a 
patent  is  doubtful,  or  is  susceptible  of  two 
different  constructions,  the  specification 
and  drawings  may  properly  be  referred  to 
for  the  purpose  of  ascertaining  the  true 
construction  of  the  claims.  Robins  Con- 
veying Belt  Co.  V.  American  Road  Mach. 
Co.,  (C.  C.  A.  3d  Cir.  1906)  146  Fed.  923, 
76  C.  C.  A.  461,  affirming  (E.  D.  Pa.  1905) 
142  Fed.  221. 

Construction  of  series  of  claims. — 
Where  there  is  a  series  of  claims  for  the 
same  patent,  the  rule  of  construction  is 
that  each  claim  be  differentiated.  The 
difficulty  often  found  in  doing  so,  caused 
by  repetition  and  confusion,  does  not 
affect  the  propriety  of  the  rule  in  a  normal 
case  wheie  it  can  be  applied.  Scaife,  etc., 
Co.  V,  Falls  City  Woolen  Mills,  (C.  0.  A. 
6th  Cir.  1913)  209  Fed.  210,  126  C.  C.  A. 

304. 

Construction  of  claim  for  combination. 
—  "  In  patents  for  combinations  of  mech- 
anism, limitations  and  provisos  imposed 
by  the  inventor,  especialljr  such  as  were 
introduced  into  an  application  after  it  had 


been  persistently  rejected,  must  be  strictly 
construed  against  the  inventor  and  in 
favor  of  the  public  and  looked  upon  as  in 
the  nature  of  disclaimers."  Sargent  17. 
Hall  Safe,  etc.,  Co.,  (1884)  114  U.  S.  63, 
5  S.  Ct.  1021,  29  U.  S.  (L.  ed.)  67. 

.  The  wards  "  substantially  as  specified," 
at  the  end  of  a  claim  for  a  combination, 
refer  to  the  whole  claim,  and  import  noth- 
ing into  it  not  already  there,  either  to 
narrow  it  so  as  to  escape  anticipation,  or 
to  broaden  it  so  as  to  establish  infringe- 
ment.    American    Can    Co.    v.    Hickmott 
Asparagus   Canning   Co..    (C.   C.   A.    9th 
Cir.  1905)   142  Fed.  141,  73  C.  C.  A.  359. 
Construction  of  claims  for  improvements. 
—  In  construing  improvement  claims  of  a 
patent,  consideration  should  be  given  to 
the  character  of  the  improvements  intro- 
duced by  the  patentee  and  the  change  in 
the  art  attributable  to  them.    When  they 
result    in    converting    imperfections    into 
completeness,  and  in  producing  the  first 
practically    and    commercially    successful 
machine,  however  simple  the  change  ap- 
pears, the  invention  is  entitled  to  liberal 
treatment  by  the  courts.     Wagner  Type- 
writer Co.  V.  Wyckoff,   (C.  C.  A.  2d  Cir. 
1907)   151  Fed.  585,  81  C.  C.  A.  129,  modi- 
fying  (S.  D.  N.  Y.  1905)    138  Fed.   108. 
An   invention  which   cannot  claim  to  be 
anything  more  than  improvements  on  the 
original  invention  is  not  entitled  to  the 
same    broad    construction    as    that    upon 
which  the  improvement  is  founded.    liu- 
ter,  etc.,  Co.  f.  Hildreth,    (C.  C.  A.  4th 
Cir.  1914)  219  Fed.  753,  135  C.  C.  A.  451. 
Where  it  appears  that  the  patentee  had 
made  an  improvement  for  which  he  was 
entitled  to  protection   and  which  in  the 
claim  is  described  in  terms  capable  of  a 
broad    construction    rendering    the   claim 
invalid  in  view  of  the  prior  art,  or  of  a 
narrower  construction  which  will  preserve 
its  validity,  the  courts  will  give  it  that 
narrow  construction  and  sustain  the  pat- 
ent.    But  where  from  the  specification  it 
is   clear   tliat   the  patentee   intended   to 
claim   and   the   patent  office   intended  to 
grant  the  broader  monopoly,  which  turns 
out  to  be  invalid,  the  courts  will  not  read 
into  it  a  limitation,  for  the  arbitrary  pur- 
pose  of   saving   the   claim.     Scaife,   etc., 
Co.  r.  Falls  City  Woolen  Mills,  (C.  C.  A. 
6th  Cir.  1913)  209  Fed.  210,  126  C  C  A. 
304.     The   invention  claimed   being   only 
for  improvements  in  well-known  processes 
and  in  no  sense  one  of  a  pioneer  char- 
acter,   the    patentee   must   be   held   to   a 
strict  construction  of  his  claims.    Wright 
V.  Yuengling,   (1894)    155  U.  S.  47,  15  S. 
Ct.  1,  39  U.  S.  (L.  ed.)  64;  Westinghouse 
V.   Boyden  Power-Brake  Co.,    (1898)    170 
U.  S.  637,  18  S.  a.  707,  42  U.  S.  (L.  ed.) 
1136;  De  Lamar  v,  De  Lamat  Min.  Co., 
(CCA.  9th  Cir.   1902)    117   Fed.  240, 
54  C  C.  A.  272,  affirming   (C  C  Idaho 
1901)  110  Fed.  638. 
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Solaigement  of  cUims  by  constructioiL 
—  CUumB  of  a  patent  cannot  be  broadened 
by  congtruotion  or  elements  imported  into 
them  for  the  purpose  of  giving  them 
novelty  or  estabushing  infringement. 
Continental  Automobile  Co.  v.  Spalding, 
(S.  D.  N.  Y.  1910)   177  Fed.  693. 

Though  a  claim  may  be  illustrated  it 
ctnnot  be  enlarged  by  the  language  of  the 
specification.  Horton  Mfg.  Co.  t*.  Whifte 
Lilv  Mfg.  Co.,  (C.  O.  A.  7th  Cir.  1913) 
213  Fed.  471,  130  C.  C.  A.  117. 

Enlargement  of  claims  by  specification 
or  description. —  The  claims  should  be 
read  in  the  light  of  the  description,  not 
for  the  purpose  of  their  enlargement,  but 
to  ascertain  their  real  meaning.  Electric 
Smelting,  etc.^  Co.  p.  Carborundum  Co., 
(C.  C.  a;  3d  Cir.  1900)  102  Fed.  618,  42 
C.  C.  A.  537;  American  Sulphite  Pulp 
Oo.  V.  Howland  Falls  Pulp  Co.,  (C.  C.  A. 
1st  Cir.  1897)  80  Fed.  395,  50  U.  S.  App. 
52,  25  C.  C.  A.  500;  In  re  EUis,  (1911) 
37  App.  Ca«.  (D.  C.)  203. 

The  la'w  requires  a  patentee  to  define 
in  his  claim  precisely  what  his  invention 
is,  and,  w^hen  that  has  been  done  in  plain 
terms,  a  court  has  no  power  to  disregard 
such  terms  and  either  change  or  enlarge 
the  claim  by  reference  to  the  specification. 
Cmcinnati  R.  Supply  Co.  v.  American 
Hoist,  etc.,  Co.,  (C.  C.  A.  8th  Cir.  1906) 
143  Fed.  322,  74  C.  C.  A.  522. 

Specifications  and  claim  repugnant. — 
Where  the  apecifications  and  claim  of  a 
patent  are  repugnant  to  each  other,  the 
vhole  invention  must  be  found  either  in 
the  specifications  or  in  the  claim,  and  a 
part  of  the  specifications  cannot  be  taken 
to  help  out  the  claim  and  the  rest  be  re- 
jected. Smith  r.  Murray,  (N.  D.  111. 
1886)  27  Fed.  69. 

Construction  of  allowed  claim  —  Action 
of  patent  office  as  prior  art, —  The  claims 
of  a  patent  as  allowed  must  be  con- 
strued with  reference  to  the  action  of 
the  patent  office  thereon  as  the  prior 
art;  they  are  not  affected  by  a  mere 
change  in  the  wordinp^  at  the  instance  of 
the  patent  office  which  leaves  the  sub- 
stance unchanged,  but  if  narrowed  in 
scope,  and  so  accepted  by  the  a|>plicant, 
he  is  bound  thereby.  Welsbach  Light  Oo. 
V.  Cremo  Incandescent  Light  Co.,  (S.  D. 
N.  Y.  1906)   146  Fed.  521. 

3.  Ewehiials  and  Scope 

Patentability  necessary. — ^A  claim  will 
be  held  frivolous  if  it  is  wanting  in 
novelty,  utility,  or  invention.  Corn 
Planter  Patent,  (1874)  23  Wall.  181,  23 
U.  S.  (L.  ed.)  160;  Densmore  v.  Scofield, 
(1880)  102  U.  S.  375,  26  U.  S.  (L.  ed.) 
214. 

Abstract  principles. —  That  which  is  not 
patentable,  such  as  mere  abstractions, 
principles,  or  laws  of  nature,  cannot  be 
claimed.  Walton  v.  Bateman,  (1842)  1 
Webst  Pat  Oas.   (Eng.)   613;  CReiUy  t>. 


Morse,  (1853)  15  How.  62,  14  U.  S.  (L. 
ed.)  601;  Burr  t?.  Duryee,  (1864)  1  Wall. 
531,  17  U.  S.  (L.  ed.)  650;  Detmold  v. 
Reeves,  (1851)  1  Fish.  Pat.  Cas.  127,  7 
Fed.  Cas.  No.  3,831. 

Presumption  of  patentability. —  The 
failure  to  claim  any  step  in  the  process 
raises  a  presumption  that  no  one  of  the 
steps  is  novel.  Richards  v.  Chase  Ele- 
vator Co.,  (1895)  159  U.  S.  477,  16  S.  Ct. 
53,  40  U.  S.  (L.  ed.)  225;  National  News 
Board  Go.  v,  Elkhart  Egg  Case  Co.,  (C. 
C.  Ind.   1902)    115  Fed.  328. 

If  a  claim  is  not  properly  described  in  a 
patent,  the  claim  is  of  no  validity. 
Pacific  Cable  R.  Co.  v.  Butte  City  St.  R. 
Co.,  (C.  C.  Mont.  1893)  58  Fed.  420; 
Gunn  t>.  Savage,  (C.  C.  Conn.  1887)  30 
Fed.  366. 

Uncertain  claim. — A  patent  i«  void  if 
the  claim  is  too  uncertain  and  ambigu- 
ous to  designate  the  invention  completely 
and  precisely.  Albany  Steam  Trap  Co.  r. 
Felthousen,  (1884)  22  Blatchf.  (U.  S.) 
169;  Blake  V,  Stafford,  (1868)  6  Blatchf. 
195,  3  Fed.  Cas.  No.  1^04;  Incandescent 
Lamp  Patent,  (1895)  159  U.  S.  465,  16 
a  Ct.  75,  40  U.  S.  (L.  ed.)  221;  Merrill 
f.  Yoemans,  (1877)  94  U.  S.  568,  24  U.  S. 
(L.  ed.)  235;  Edgerton  t?.  Furst,  etc., 
Mfg.  Co.,  (N.  D.  111.  1881)  9  Fed.  450. 
An  uncertain  and  ambiguous  claim  may 
be  rejected.  In  re  Davis,  (1859)  MacA. 
Pat,  Cas.  628,  7  Fed.  Cas.  No.  3,617;  B» 
p.  Paige,  (1887)  40  Pat.  Off.  Gaz.  807. 

Indefinite  claims.—  In  HJame  c.  Ameri- 
can Voting  Mach.  Co.,  (D.  C.  Mass.  1914) 
212  Fed.  439,  the  claim  related  to  key- 
spindles  and  the  means  for  regulating  or 
controlling  their  rotetion  in  a  voting  ma- 
chine. The  court  held  the  claim  fatally 
defective  for  indefiniteness  because  of  the 
difficulty  of  determining  from  the  claim 
which  of  the  things  mentioned  as  elements 
of  the  combination  claimed  were  intended 
to  be  described  as  permitting  the  key- 
spindle  to  be  turned  back  at  any  time  be- 
fore the  machine  was  set  for  the  next 
voter. 

.On  an  aippeal  from  a  decision  of  the 
Commissioner  of  Patents  rejecting  certain 
claims  of  an  application  for  a  patent  for 
a  process  of  extracting  aluminum  and 
other  metala,  the  invention  disclosed  in 
the  application  being  the  reduction  of  the 
metal-containing  compound  in  a  fused 
bath,  or  specifically  the  reduction  of  alum- 
inum oxide  fused  with  aluminum  fluoride, 
it  was  held  on  a  review  of  the  claims  that 
they  were  not  warranted  by  the  descrip- 
tion in  the  application,  and  were  too  in- 
.  definite,  and  that  the  commissioner  prop- 
erly rejected  them.  In  re  Hackmore, 
(1909)  32  App.  Cas.  (D.  C.)  338. 

Inaccurate  claim. — ^A  claim  which  is  in- 
accurate is  not  patentable.  In  re  Oevel- 
ing,  (1905)  25  App.  Cas.  (D.  C.)  530. 

Scope  of  claims  generally. — A  patentee 
having  described  his  invention  and  shown 
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its  principle,  and  claimed  it  in  that  form 
which  perfectly  embodies  it,  is  in  contem- 
plation of  law  deemed  to  claim  every  form 
in  which  his  invention  may  be  copied,  un- 
less they  are  disclaimed.  Albright  f. 
Langfeld,  (E.  D.  Pa.  1904)  131  Fed.  473. 
Where  an  inventor  has  placed  his  inven- 
tion before  the  public  in  a  form  best  fitted 
for  practical  use,  and  disclosed  his  con- 
ception of  his  invention,  both  in  his  de- 
scription and  in  his  claim,  so  as  to  accu- 
rately express  his  idea,  he  is  entitled  to 
the  exclusive  privilege  of  all  other  forms 
that  can  be  embraced  in  the  one  claim, 
unless  such  other  forms  are  disclaimed. 
Oehrle  v.  William  H.  Horstmann  Co.. 
(E.  D.  Pa.  1904)   131  Fed.  487. 

Statutory  Glioses. — ^An  invention  can- 
not be  claimed  for  other  than  one  of  the 
statutory  classes,  and  it  must  be  claimed 
as  being  an  invention  of  the  particular 
class  to  which  it  belongs.  Piper  v. 
Brown,  (1870)  Holmes  20,  19  Fed.  Cas. 
No.  11,180;  Burr  v.  Duryee,  (1864)  1 
Wall.  531,  17  U.  S.  (L.  ed.)  650;  Grant  v. 
Walter,  (1893)  148  U.  S.  547,  13  S.  Ct. 
699,  37  U.  S.  (L.  ed.)  552;  Hatch  v. 
Moffit,  (C.  C.  Mass.  1883)  15  Fed.  252; 
Ew  p.  Bates,  (1879)  16  Pat.  Off.  Gaz.  266; 
Ew  p.  Mayall,  (1873)  4  Pat.  Off.  Gaz.  210. 

A^eement  of  claim  and  description. 
—  Nothing  can  be  properly  claimed  which 
is  not  described,  and  that  which  is 
claimed  must  correspond  with  that  which 
is  described.  Corning  r.  Burden,  (1853) 
15  How.  252,  14  V.  S.  {]j.  ed.)  6S;i:  :M«:- 
rill  V.  Yeomans,  (1877)  94  U.  S.  568, 
24  U.  a  (L.  ed.)  235;  Smith  r.  Murray, 
(N.  D.  111.  1886)  27  Fed.  69;  Phoenix 
Caster  Co.  v.  Spiegel,  (C.  C.  Ind.  1886) 
26  Fed.  272;  McKesson  v.  Carnrick,  (S. 
D.  N.  Y.  1881)  9  Fed.  44:  Knox  v.  Quick- 
silver Min.  Co.,  (C.  C.  Cal.  1880)  4  Fed. 
809;  Page  r.  Ferrv,  (1857)  1  Fish.  Pat. 
Cas.  298,  18  Fed.  Cas.  No.  10,662;  Kelle- 
her  V.  Darling,  (1878)  4  Cliff.  424,  14 
Fed.  Cas.  No.  7,653;  Needham  r.  Wash- 
burn, (1874)  4  Cliff.  254,  17  Fed.  Cas. 
No.  10,082. 

A  patentee  cannot  read  the  Hpecifica- 
tion  into  a  claim  for  the  purpone  of 
changing  it,  or  to  escape  anticipation 
or  establish  infringement,  and  much  less 
can  be  read  into  it  a  feature  not  shown 
in  either  the  specification  or  drawings. 
H.  Mueller  Mfg.  Co.  r.  (Jlauber,  iC.  C.  A. 
7th  Cir.  1910)  184  Fed.  609.  106  C.  C. 
A.  613.  . 

Claim  broader  than  description. — ^A 
broad  claim  in  a  patent  cannot  be  based 
on  a  description  in  the  specification  that 
is  specifically  limited  to  a  single  device 
and  does  not  present  it  as  an  example 
or  a  preferred  structure.  Excelsior  Drum 
Works  V.  Sheip,  (E.  D.  Pa.  1909)  178 
Fed.  312. 

Claims  too  broad. — A  patent  cannot 
cover  generally  any  and  every  means  or 
method    for    producing    a    given    result. 


American  Steel,  etc.,  Co.  f.  Denning  Wire, 
etc.,  Co.,   (N.  D.  la.  1908)    160  Fed.  108. 
Where,  in  a  press  for  making  screw  insu- 
lators, an  essential  element,  to  differenti- 
ate the  prior  art,  is  a  rotary  table  or  its 
equivalent    to    support    the    moulds    and 
carry  them  in  a  fixed  and  predetermined 
path  to  and  from  other  parts  of  the  ma- 
chine, by  which   the  process  involved  is 
carried  out,  the  specilieation  of  a  *'  mov- 
able mould  adapted  to  travel,"  although 
under   some   circumstances   competent   to 
imply  a  structural  arrangement  by  which 
the    mould    is    moved    back    and    forth 
mechanically,    in    a    predetermined    way, 
between    designated    points,    the    specific 
means  employed  for  doing  so  in  the  patent 
in  suit  being  of  the  essence  of  the  inven- 
tion, a  claim  in  which  it  is  not  made  an 
element  of  the  combination  is  invalid,  as 
being  too  broad;  or  if,  disregarding  this,* 
the  omitted  element  is  read  into  the  claim 
as   being    implied,    it    will    also    oe    had 
where,  as  here,  it  thereby  duplicates  an- 
other claim.      Novelty  Glass  Mfg.  Co.  r. 
Brookfield,   (C.  C.  A.  3d  Cir.  X909)    170 
Fed.  946,  96  C.  C.  A.  516,  affirming   (C. 
€.  N.  J.  1908)   170  Fed.  830. 

A  claim  is  too  hro<id  when  it  is  for  a 
result  by  whatever  nieans  obtained  or  for 
a  process  to  whatever  substance  applied. 
Bailey  Washing,  etc.,  Mach.  Co.  r.  Lin- 
coln, (1871)  4  Fish.  Pat.  Cas.  379,  2  Fed. 
Cas.  No.  750. 

Void  in  part, — ^A  patent  is  not  rendered 
void  where  the  patentee  has  claimed  more 
than  he  is  entitled  to  without  fraud,  but 
it  may  be  valid  in  part  and  void  in  part. 
Goodyear  v.  Providence  Rubber  Co., 
(1864)  2  Cliff.  351,  10  Fed.  Cas.  No. 
5,583;  Peterson  v.  Wooden,  (1843)  3 
McLean  248,  19  Fed.  Cas.  No.  11,038. 

Lett  claimed  than  described. — A  claim, 
however,  may  be  narrower  than  the  de- 
scription, and  where  less  is  claimed  than 
described  that  which  is  described  and  not 
claimed  will  be  deemed  abandoned.     Rus- 
sell, etc.,  Mfg.  Co.  r.  Mallory,   (1872)    10 
Blatchf.    140,    21    Fed.    Cas.    No.    12,166; 
Waterbury   Brass   Co.   v.    Miller,    (1871) 
9  Blatchf.   77,  29  Fed.  Cas.  No.   17,254; 
Winans  r.  Denmead,  (1853)   15  How.  330, 
14   U.   S.    (L.  ed.)    717;    Deering  v.  Wi- 
nona Harvester  Works,   (1894)    155  U.  S. 
286,  16  S.  Ct.  118,  39  U.S.  (L.  ed.)   153; 
McClain  v.  Ortmaver,    (1891)    141  U.   S. 
419,  12  S.  Ct.  76,  35  U.  S.  .(L.  ed.)   800; 
Parker,  etc.,  Co.  v.  Yale  Clock  Co.,  (1887) 
123  U.  S.  87,  8  S.  Ct.  38,  31  U.  S.  (L.  ed) 
100:      Miller    v.    Bridgeport    Bri^s    Co., 
(1882)    104  U.  S.  350,  26  U.  8.   (L.  ed.) 
783;  Keystone  Bridge  Co.  v,  Phcenix  Iron 
Co.,    (1877)    95  V.  S.  274,  24  V.  S.    (L, 
ed.)  344. 

Intention  to  claim. — Whatever  the  in- 
ventor does  clearly  point  out  as  his  in- 
vention, and  whatever  the  application 
does  clearly  show  that  the  inventor  in- 
tends to  claim   as   his,  should,  it  seems. 
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be  deemed  a  part  of  his  claim  when  found 
in  immediate  connection  with  the  speci- 
fications of  his  claim.  La  Rue  r.  Western 
Electric  Co.,  (S.  D.  N.  Y.  1886)  28  Fed. 
85. 

Where  claims  following  the  specifica- 
tion in  a  patent  end  with  the  words 
''  snbetantiallj  as  described,"  the  speci- 
fication must  be  looked  to  in  construing 
such  claims  which  may  be  thereby  limited 
or  qualified.  Scott  v,  Fisher  Knitting 
Ua£h.  Co.,  (N.  D.  N.  Y.  1905)  139  Fed. 
137. 

It  does  not  necessarily  follow,  from  the 
fact  that  a  claim  of  a  patent  describes  a 
specific  form  of  construction  of  a  ma- 
chine or  part,  that  the  inventor  is  limited 
to  that  form;  but  it  depends  on  his  ex- 
pressed intention  and  the  scope  of  his 
actual  invention.  Kings  County  Raisin, 
etc.,  Co.  V.  U.  S.  Consol.  Seeded  Raisin 
Co.,  (C.  C.  A.  9th  Cir.  1910)  182  Fed. 
59,  104  C.  C.  A.  499. 

Where  an  applicant's  invention  is  a 
machine  for  covering  eyelets,  a  claim  by 
him  of  a  machine  for  covering  studs  or 
lacing  hooks  is  improperly  made,  where 
he  does  not  point  out  in  his  description 
any  modification  of  the  machine  by  which 
it  could  be  made  to  cover  studs  or  hooks, 
and  any  such  modification  would  not  be 
a  matter  of  mere  mechanical  skill.  Neu- 
berth  V,  Lizotte,  (1909)  32  App.  Cas.  (D. 
C.)  329. 

Claim  must  include  complete  invention. 
— ^A  patent  .will  not  be  issued  for  any- 
thing less  than  a  complete  and  operative 
invention,  and  therefore,  each  claim  must 
be  for  a  complete  invention,  and  every 
element  necessary  to  make  the  invc^ntiun 
operatiTe  inust  be  included.  Vogler  v. 
^mple,  (1877),  7  Biss.  382,  28  Fed.  Cas. 
No.  16,987;  Wheeler  v.  Clipper  Mower, 
etc.,  Co.,  (1872)  10  Blatchf.  ISl,  29  Fed. 
Caa.  No.  17,493;  American  Pin  Co.  v. 
Oakville  Co.,  (1854)  3  Blatchf.  190,  1 
Fed.  Cas.  No.  313;  Railroad  Supply  Co. 
r.  Hart  Steel  Co.,  (C.  C.  A.  7th  Cir.  1915) 
222  Fed.  261,  138  C.  C.  A.  23;  Schroeder 
r.  Brammer,  (S.  D.  la.  1900)  98  Fed.  880; 
American  Automaton  Weighing  Fach.  Co. 
r.  Blauvelt,  (E.  D.  N.  Y.  1892)  50  Fed. 
213;  Stewart  v,  Mahoney,  (C.  C.  Mass. 
1879)  5  Fed.  302;  McMillan  v.  Rees,  (W. 
a  Pa.  1880)  1  Fed.  722;  Em  p.  Emerson, 
(1880)  17  Pat.  Off.  Gaz.  1,451;  Ex  p. 
ComeU,   (1872)   1  Pat.  Off.  Gaz.  673. 

Alternative  claim. — An  alternative  claim 
is  improper  and  cannot  be  made.  Tuck 
t,  BramhUl,  (1868)  6  Blatchf.  95,  24  Fed. 
Cas.  No.  14,213;  Buri^f.  Smith,  (1857) 
4  Fed.  Gas.  No.  2,196;  Brown  r.  Whitte- 
more,  (1872)  5  Fish.  Pat.  Cas.  524,  4 
Fed.  Cas.  No.  2,033;  Union  Paper-Bag 
Co.  r.  Nixon,  (1873)  6  Fish.  Pat.  Cas. 
402,  24  Fed.  Cas.  No.  14,386;  Carr  v. 
Rice.  (1858)  1  Fish.  Pat.  Cas.  325,  5  Fed. 
Cas.  No.  2,439. 
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not  include  more  than  one  single  and  dis- 
tinct invention.  Dukes  v.  Bauerle,  (N.  D. 
111.  1890)  41  Fed.  778. 

Several  distinct  allied  inventions. — A 
separate  claim  must  be  made  for  each  of 
several  distinct  but  allied  inventions,  each 
of  which  is  complete  in  itself.  Britton  r. 
White  Mfg.  Co.,  (C.  C.  Conn.  1894)  61 
Fed.  93;  United  Nickel  Co.  f.  California 
Electrical  Works,  (C.  C.  Cal.  1885)  25 
Fed.  476;  Celluloid  Mfg.  Co.  v.  Zylonite 
Brush,  etc.,  Co.,  (1886)  36  Pat.  Off.  Gaz. 
1228. 

Each  claim  a  patent. —  Each  separate 
claim  is  in  effect  an  independent  patent. 
Celluloid  Mfg.  Co.  t*.  Zvlonite  Brush  etc., 
Co.,  (S.  D.  N.  Y.  1886)  27  Fed.  291 ; 
United  Nickel  Co.  r.  CJalifurnia  Electrical 
Works,  (C.  C.  Cal.  1885)  25  Fed.  475, 
XXth  Century  Heating  etc.,  Co.  t*.  Taplin, 
etc.,  Co.,  (C.  C.  A.  6th  Cir.  1910)  181  Fed. 
96,  104  C.  C.  A.  156. 

Effect  of  including  two  inventions. — A 
patent  which  is  granted  upon  a  claim 
covering  two  or  more  distinct  and  separate 
inventions  is  void.  Dukes  v.  Bauerle,  (N. 
D.  111.  1890)  41  Fed.  778. 

Generic  and  subordinate  inventions. — 
The  generic  invention  and  specific  sub- 
ordinate invention  may  be  claimed  sepa- 
rately. Britton  r.  White  Mfg.  Co.,  (C.  C. 
Conn.  1894)  61  Fed.  93. 

Where  there  are  separate  claims  made 
for  the  generic  invention  and  for  specific 
subordinate  inventions  the  boundaries  of 
such  inventions  must  not  overlap.  Elec- 
trical Accumulator  Co.  r.  Brush  Electric 
Co.,  (C.  C.  A.  2d  Cir.  1892)  52  Fed.  130, 
1  U.  S.  Aipp.  320,  2  C.  C.  A.  682. 

General  and  specific  claims. — Where  a. 
patent  contains  a  general  claim  for  a  com- 
bination of  certain  elements,  and  a  specific 
claim  for  a  combination  of  a  particular 
form  or  construction  of  an  element  of  that 
combination  with  its  other  elements,  the 
general  claim  is  not  limited  to  the  par- 
ticular form  or  construction  of  the  ele- 
nent  claimed  in  the  specific  claim,  but  pro- 
tects the  clement  and  its  mechanical 
equivalents,  though  they  may  differ  from 
the  form  or  construction  claimed  in  the 
specific  claim.  J.  L.  Owens  Co.  ".  T\inn 
City  Separator  Co.,  (C.  C.  A.  8th  Cir. 
1909)   168  Fed.  259,  93  C.  C.  A.  561. 

Multiplicity  of  claims. —  Where  an  in- 
vention can  he  clearly  clefmed  by  means 
of  four  claims,  the  presentation  of  twelve 
claims  is  objectionable,  because  unneces- 
arily  multiplied.  In  re  Carpenter,  ( 1904) 
24  App.  Cas.  (D.  C.)  110. 

Number  of  claims. — A  single  specifica- 
tion may  include  any  number  of  claims, 
but  the  claims  may  not  be  multiplied  un- 
necessarily by  a  variation  in  phraseology. 
Tompkins  t*.  Gage,  (1865)  5  Blatchf.  268, 
24  Fed.  Cas.  No.  14,088;  Carlton  t\  Bokee, 
(1872)  17  Wall.  463,  21  U.  S.  (L.  ed.) 
517;  Filley  v.  Litteltield  Stove  Co.,  (N.  D. 
N.  Y.  1887)  30  Fed,  434;  Bostock  V,  Good- 
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rich,  (E.  D.  Pa.  1884)  21  Fed.  316;  Com- 
bined Patents  Can  Co.  r.  Lloyd,  (E.  D.  Pa. 
1882)  11  Fed.  153;  Dederick  r.  Caasell, 
(E.  D.  Pa.  1881)  9  Fed.  306;  Ex  p.  Wood- 
ruff, (1880)   17  Pat.  Off.  Gaz.  463. 

Several  applications  by  same  inTentor. 
—  Where  each  of  several  applieationg  of 
the  same  inventor  which  subsequently 
ripen  into  patents  describes  the  entire 
machine,  and  inventions  are  claimed  in  all 
the  applications,  but  no  one  of  the  applica- 
tions claims  any  invention  claimed  in  any 
of  the  others,  and  they  are  all  pending  at 
the  same  time,  the  respective  dates  of  the 
patents  and  of  the  filing  of  the  applica- 
tions therefor  are  immaterial,  and  tne 
applications  and  patents  cannot  be  used  to 
anticipate  each  other.  Ide  r.  Trorlicht, 
etc..  Carpet  Co.,  (C.  C.  A.  8th  Cir.  1902) 
116  Fed  137,  53  C.  C.  A.  341. 

Immmterial  omissionak — Immaterial  omis- 
sions will  not  invalidate  a  patent.  This 
includes  the  omission  of .  what  is  well 
known  or  what  is  necessarily  understood 
and  can  be  readily  supplied  by  any  one 
skilled  in  that  particular  art.  Deermg  v. 
Winona  Harvester  Works,  (1894)  156  U. 
S.  286,  16  S.  Ct.  118,  39  U.  S.  (L.  ed.)  153; 
Webster  Loom  Co.  r.  Higgins,  (1882)  105 
U.  S.  580,  26  U.  S.  (L.  ed.)  1177;  Bram- 
mer  v.  Schroeder,  (C.  C.  A.  8th  Cir.  1901) 
106  Fed.  918,  46  C.  C.  A.  41;  Taylor  r. 
Sawyer  Spindle  Co.,  (C.  C.  A.  3d  Cir. 
1896)  76  Fed.  301,  39  U.  S.  App.  257,  22 
C.  C.  A.  203;  Ligowski  Clay-Pigeon  Co.  v. 
American  Clay-Bird  Co.,  (S.  D.  Ohio 
1888)  84  Fed.  328.  Where  the  method  of 
use  of  an  invention  claimed  is  clearly 
shown  b^  the  description,  together  with 
its  relation  to  the  other  elements  operat- 
ing with  it,  it  is  a  suificient  claim  if  a 
cambination  of  part  of  them  is:  claimed, 
although  some  of  the  parts  that  are  es- 
sential to  operate  efficiently  the  thing 
claimed  are  not  embraced.  Brammer  t*. 
Schroeder,  (C.  C.  A.  8th  Cir.  1901)  106 
Fed.  918,  46  C.  C.  A.  41;  Parham  f. 
American  Buttonhole,  etc.,  Sewing-Mach. 
Co.,  (1871)  4  Fish.  Pat.  Cas.  468,  18  Fed. 
Cas.  No.  10,713. 

The  fact  that  a  patentee  described  and 
claimed  **  a  trestle  consisting  of  two 
pairs  of  legs"  pivoted  as  shown,  whereas 
by  the  accepted  definition  a  top  piece  is 
essential  to  constitute  a  trestle,  does  not 
render  the  claim  invalid,  where  the  mean- 
ing is  plain,  and  the  legs  as  shown  are 
adapted  to  be  used  with  any  kind  of  a  top 
piece  to  complete  the  trestle,  as  intended. 
Chicago  Wooden  Ware  Co.  i*.  Miller  Lad- 
der Co.,  (C.  C.  A.  7th  Cir.  1904)  133  Fed. 
541,  66  a  C.  A.  517. 

Patent  exceeding  claims. — A  claim  for 
a  mechanical  or  apparatus  patent,  other- 
wise invalid  as  an  abstraction,  will  not  be 
sustained  by  reference  to  the  specifica- 
tions, where  it  not  only  goes  far  beyond 
anything  which  is  there  suggested,  but 
fails  to  refer  to  that  which  is  admittedly 
a  distinguishing  feature  of  the  invention 


cm  which  its  novelty  is  made  to  depend. 
Manhattan  General  Constr.  Co.  v.  HeUos- 
Upton  Co.,  (E.D.Pa.  1905)   135  Fed.  785. 

Special  features  not  indicated. —  In  the 
construction  of  a  patent  the  omission  of 
the  patentee  to  pomt  out  or  refer  in  his 
specification  or  claims  to  a  special  feature 
which  he  subsequently  maintains  is  the 
most  important  part  of  his  invention  is 
very  significant,  and  should  be  carefully 
scrutinized.  Stirling  Cki.  r.  Rust  Boiler 
Co.,  (W.  D.  Pa.  1906)   144  Fed.  849. 

New  matter  only. —  Only  what  is  new 
and  patentable  should  be  included  in  a 
claim,  and  what  is  old  and  not  patentable 
should  be  excluded,  but  if  such  matter  is 
included  it  should  be  expressly  disclaimed. 
Booth  t\  Kennard,  (1857)  2  H.  &  N. 
(Eng.)  84;  Brown  f.  Selby,  (1871)  2 
Biss.  457,  4  Fed.  Cas.  No.  2,030;  Bray  v. 
Hartshorn,  (1860)  1  Cliff.  538,  4  Fed. 
Cas.  No.  1,820;  Hovey  v.  Stevens,  (1846) 
3  W^oodb.  &  M.  17,  12  Fed.  Cas.  No.  6,746; 
Corn-Planter  Patent,  (1874)  23  Wall. 
181,  23  U.  S.  (L.  ed.)  160;  Seymour  v. 
Osborne,  (1871)  11  Wall  516,  20  U.  S. 
(L.  ed.)  33;  Brush  Electric  Co.  v.  Ft. 
Wayne  Electric  Light  Co.,  (C.  O.  Ind. 
1889)  40  Fed.  826;  Rowell  r.  Lindsay, 
(E.  D.  Wis.  1881)  6  Fed.  290;  Forbuah 
r.  Cook,  (1857)  2  Pish.  Pat.  Cas.  668,  9 
Fed.  Cas.  No.  4,931. 

Must  be  claimed  as  new. — Although  cer- 
tain matter  is  mentioned  in  the  specifica- 
tions if  it  is  not  claimed  as  new  it  is  ad- 
mitted to  be  old  and  need  not  be  described. 
Wianas  t?.  New  York,  etc.,  R.  Co.,  (1866) 
1  Fish.  Pat.  Cas.  213,  30  Fed.  Cas.  No. 
17,863. 

Effect  of  old  matter. — If  a  claim  in- 
cludes matter  old  and  not  patentable,  and 
such  matter  is  not  expressly  diselaimedy 
a  patent  which  is  founded  upon  such  a 
claim  will  be  void.  Maguire  v.  Eames, 
(E.  D.  N.  Y.  1880)  8  Fed.  761;  Blake  r. 
Stafford,  (1868)  6  Blatchf.  195,  3  Fed. 
Cas.  No.  1,504,  Phillips  v.  Page,  (1861) 
24  How.  164,  16  U.  S.  (L.  ed.)  639;  Hein- 
rich  r.  Luther,  (1855)  6  McLean  345,  11 
Fed.  C«s.  Co.  6,327 ;  Corn-Planter  Patent, 
(1874)  23  Wall.  181,  23  U.  S.  (L.  ed.) 
160;  Hovey  v.  Stevens,  (1846)  3  Woodb. 
&  M.  17,  2  Robb.  Pat.  Cas.  567,  12  Fed. 
Cas.  No.  6,746;  Milligan  r.  Lalance,  etc., 
Mfg.  Co.,  (S.  D.  N.  Y.  1884)  21  Fed.  670; 
Winans  v.  New  York,  etc.,  R.  Co.,  (1856) 
1  Fish.  Pat.  Cas.  213,  30  Fed.  Cas.  No. 
17.863;  Davis  v.  Bell,  (1837)  8  N.  H.  500, 
31  Am.  Dec.  202;  HoUiday  v,  Rheem, 
( 1852)   18  Pa,  St.  466,  67  Am,  Dec  628. 

Claim  for  function  or  effect. — ^A  claim 
Hhould  be  for  the  means  of  produbing  an 
effect  instead  <»f  for  the  effect  itself,  and 
a  claim  for  the  function  of  an  invention, 
or  for  the  effect  as  produced,  is  void. 
Coes  1?.  Collins  Co.,  (1882)  20  Blatohf. 
(U.  S.)  221;  Palmer  v.  Qatling  Gun  Co., 
(1881)  19  Blatchf.  (U.  S.)  392;  Ren- 
wick  r.  Pond,  (1872)  10  Blatchf.  39,  20 
Fed.     Cas.     No.     11,702$     HiJhchfioftk     ft 
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Tremaine,  (1871)  8  Blatchf.  440,  12  Fed. 
Cm.  No.  6^538;  Coffin  r.  Ogden,  (1869) 
7  Blatchf.  61,  5  Fed.  Caa.  No.  2,9fM); 
Sickela  f>.  Falla  Cb.,  (1861)  4  Blatchf. 
608,  22  Fed.  Cas.  No.  12,834;  O'Reilly  t'. 
Morse,  (1853)  16  How.  62,  14  U.  S.  (L. 
ed.)  601;  Cornitig  p.  Burden,  (1853)  15 
How.  252,  14  U.  8.  (L.  ed.)  683;  Barrett 
r.  Hall,  (1818)  1  Mason  447,  2  Fed.  Cas. 
No.  1,047;  Stone  r.  Spra^e,  (1840)  1 
Story  270,  23  Fed.  Oas.  No.  13,487;  Corn- 
Planter  Patent,  (1874)  23  Wall.  181,  23 
U.  S,  (L.  ed.)  160;  Miller  r.  Eagle  Mfg. 
Co.,  (1894)  161  U.  S.  186;  14  S.  Ct.  310, 
38  U.  S.  (L.  ed.)  121;  Crescent  Brewing 
Co.  r.  Gottfried,  (1888)  128  U.  S.  158, 
9  S.  Ct.  83,  32  U.  S.  (L.  ed.)  390;  Fuller 
r.  Yentxer,  (1877)  94  U.  S.  299,  24  U.  S. 
(L.  ed.)  107;  Roberts  r.  Ryer,  (1876)  91 
U.  S.  150,  23  U.  S.  (L.  ed.)  267;  Hildreth 
F.  Laiier,  etc.,  Co.,  (C.  C.  A.  4th  Cir.  1914) 
213  Fed.  788,  130  C.  C.  A.  446;  National 
Hollow  Brake-Beam  Co.  t\  Interchange- 
able Brake-Beam  Co.,  (C.  C.  A.  8th  Cir. 
1901)  106  Fed.  693.  45  C.  C.  A.  544;  Cary 
Mfg.  Co.  c.  Neal,  (S.  D.  N*.  Y.  1898)  90 
Fed.  725;  Palmer  Pneumatic  Tire  Co.  r. 
LoKier.  (C.  C.  A.  6th  Cir.  1898)  90  Fed. 
732.  62  U.  S.  App.  661,  33  C.  C.  A.  255; 
Stearns  r.  Russell,  (C.  C.  A.  6th  Cir. 
1898)  85  Fed.  218,  54  U.  8.  App.  591,  29 
C.  C.  A.  121;  Goshen  Sweeper  Co.  r.  Bissel 
Carpet  Sweeper  Co.,  (C.  C.  A.  6th  Cir. 
1895)  72  Fed.  67,  37  U.  8.  App.  689,  19 
C.  C.  A.  13;  Royer  r.  Schidtz  Belting  Co., 
(E.  D.  Mo.  1886)  28  Fed.  860;  Lawther 
r.  Hamilton,-  (E.  D.  Wis.  1884)  21  Fed. 
811;  Hatch  f.  Moffitt,  (C.  C.  Mass.  1883) 
15  Fed.  252;  Lull  r.  Clark,  (N.  D.  N.  Y. 
1882)  13  Fed.  466;  Matthews  f.  Shone- 
berger,  (S.  D.  N.  Y.  1880)  4  Fed.  635; 
Marsh  r.  Dodge,  etc.,  Mfg.  Co.,  (1873)  6 
Fish.  Pat.  Cas.  562,  16  Fed.  Cas.  No.  9,115; 
Parham  r.  American  Buttonhole,  etc.,  Sew- 
ing-Mach.  Co.,  (1871)  4  Fish  Pat.  Cas.  468, 
18  Fed.  Cas.  No.  10,713;  Bailey  Washing, 
etc.,  Mach.  Co.  r.  Lincoln,  (1871)  4  Fish. 
Pat.  Cas.  379,  2  Fed.  Cas.  No.  750;  Sickles 
r.  Falls  Co.,  (1861)  2  Fish.  Pat.  Cas. 
202,  22  Fed.  Cas.  No.  12,834;  Wheeler  r. 
Simpson,  (1874)  1  B.  &  A.  Pat.  Cas.  420. 
29  Fed.  Cas.  No.  17,500;  Kx  p.  Cornell, 
(1872)  1  Pat.  Off.  Gaz.  573.  Whether  a 
claim  is  functional  and  therefore  invalid 
because  one  of  its  specified  elements  is 
"  means  "  or  "  mechanism  "  depends  upon 
whether,  the  all  inclusive  term  is  used 
with  reference  to  the  element  or  subcom- 
bination which  is  the  real  point  and  gist 
of  the  invention,  or  whether  it  is  used 
with  reference  to  elements  or  parts  of  the 
combination  already  well  known  and  de- 
signed only  to  co-operate  with  the  new 
element  in  order  to  make  a  completely 
operative  unit.  In  other  words,  where 
used  with  reference  to  the  exact  point  of 
novelty,  **  means  "  or  "  mechanism  **  may 
expose  the  claim  to  attack  on  the  ground 
that  it  is  functional;  in  that  respect, 
each  case  will  present  a  problem  by  itself. 


But  where  used  with  reference  to  the 
make-up  of  the  fleld  in  which  .the  real  in- 
vention finds  its  usefulness  or  with  refer- 
ence to  the  connecting  parts  which  permit 
the  salient  novelty  of  the  invention  to  ac- 
complish its  function,  these  words  are 
only  a  convenient  formula  of  the  broadest 
equivalency  of  which  the  real  invention 
permits.  Their  use  amounts  to  a  state- 
ment by  the  inventor  that,  as  to  this  ele- 
ment, the  claim  is  not  confined  to  the 
form  shown,  nor  to  any  close  imitation  of 
that  form,  but  extends  as  broadly  as  is 
consistent  with  the  extent  of  his  inventive 
step  to  all  forms  accomplishing  that  part 
of  the  ultimate,  composite  result,  ana,  of 
course,  does  not,  of  itself,  prevent  the 
court  (where  the  state  of  the  record  re- 
quires) from  interpreting  the  claim  as 
limited  to  a  more  or  less  dose  approxima- 
tion to  the  "  means "  described  in  the 
spedfication.  Davis  Sewing  Madi.  Co.  t*. 
New  Departure  Mfg.  Co.,  (C.  C.  A.  6th 
OiT.  1»14)  217  Fed.  775,  133  C.  C.  A.  605. 

A  claim  of  a  patent  is  not  invalid,  as 
for  a  function  and  not  a  mechanism,  be- 
cause it  claims  generally  a  means  for 
doing  a  certain  thing,  provided  the 
mechanism  is  fully  described  in  the  speci- 
fication, which  must  be  read  in  connection 
with  the  claim,  and  as  a  limitation 
thereof,  whether  specifically  referred  to 
therein  or  not.  (Jorrington  «.  Westing- 
house  Air  Brake  Co.,  (S.  D.  N.  Y.  1909) 
173  Fed.  69.  Claims  in  an  application 
for  a  patent  Hre  properly  rejected  by  the 
commissioner  as  claims  for  functions  or 
results,  where,  if  allowed,  they  would 
cover  means  substantially  different  from 
those  described,  which  mi|^ht  be  discovered 
by  another  for  accomplishing  the  same 
results.  In  re  Gardner,  (1908)  32  App. 
Cas.    (D.  C.)   249. 

Recital  or  function. —  If  the  claims  of  a 
patent  are  for  means  sufficiently  specified 
and  described  in  the  claims  and  specifi- 
cations, they  are  not  invalidated  as  being 
for  a  function  by  a  recital  therein  of  the 
function  to  be  performed  or  the  result  to 
be  secured  by  such  means.  Continental 
AuicHnobile  (Jo.  r.  Spalding,  (S.  D.  N.  Y. 
1910)   177  Fed.  693. 

Function  as  invention. —  But,  although 
the  claim  for  a  function  is  void  as  a  gen- 
eral rule,  yet  where  the  function  or  result 
of  an  invention. itself  ie  a  new  and  patent- 
able invention  it  may  be  claimed  as  such. 
This  is  true  in  the  case  of  a  new  art  or 
process  or  a  new  manufacture  or  composi- 
tion of  matter.  Badische  Anilin,  etc., 
Fabrik  r.  Higgin,  (1878)  15  Blatchf.  290, 
2  Fed.  (I!as.  No.  722;  Merrill  p.  Yoemans, 
(1874)  Hohnes  331,  17  Fed.  Cas.  No. 
9,472;  Telephone  Cases,  (1887)  126  U.  S. 
1,  8  S.  Ct.  778,  31  U.  S.  (L.  ed.)  863. 

Claims     of     pioneer     invention. —  The 
pioneer  invention  is  entitled  to  a  generic 
claim,  under  which  will  be  included  everv 
species  included  within  the  genus.    In  acf 
dition  to  such  generic  claim,  there  may 
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be  included  it  the  same  application  spe- 
cific claims  foi  one  or  more  of  the  species. 
Morlev  Sewing  Mach.  Co.  t*.  Lancaster, 
( 1889')  129  U.  S.  263,  9  S.  Ct.  299,  32  U. 
S.  (L.  ed.)  715;  Clough  v.  Barker,  (1882) 
106  U.  S.  166,  1  S.  Ct.  188,  27  U.  S.  (L.  ed.) 
134;  Clough  r.  Gilbert,  etc.,  Mfg.  Co.,  (1882) 
106  U.  S.  178,  1  S.  Ct.  198,  27  U.  S.  (L. 
ed.)  138;  Hammerschlag  v.  Scamoni,  (S. 
D.  N.  Y.  1881)  7  Fed.  584;  American  Bell 
Telephone  Co.  v.  Spencer,  (C.  C.  Mass. 
1881)  8  Fed.  509;  Standard  Measuring 
Mach.  Co.  V.  Teague,  (C.  C.  Mass.  1883) 
15  Fed.  390;  Worawick  Mfg.  Co.  f.  Buf- 
falo, (N.  D.  N.  Y.  1884)  20  Fed.  126; 
Brush  Electric  Co.  r.  Electric  Imp.  Co., 
(N.  D.  Cal.  1892)  52  Fed.  965;  Ex  p. 
Rowland,  (1877)  12  Pat.  Off.  Gaz.  889; 
Von  Schmidt  v.  Bowers,  (C.  C.  A.  9th  Cir. 
1897)  80  Fed.  121,  48  U.  S.  App.  120,  26 
V^.  v>.  A.  o2u. 

A  pioneer  inventor  is  entitled  to  a*  ge- 
neric claim,  and  may  also  include  specific 
claims  in  the  same  patent,  and  in  such 
case  the  broad  claims  are  not,  prima  facie, 
to  be  restricted  by  reading  into  them  the 
specific  devices  claimed  in  the  narrower 
ones.  Los  Angeles  Art  Organ  Co.  t'. 
.Eolian  Co.,  (C.  C.  A.  9th  Cir.  1906)  143 
Fed.  880,  75  C.  C  A.  88. 

Machine. — A  machine  must  be  specifi- 
cally claimed  as  such  and  cannot  be 
claimed  as  a  principle,  function,  or  mode 
of  operation.  Burr  v.  Duryee,  (1864)  1 
Wall.  531,  17  U.  S.  (L.  ed.)  650;  Piper 
V,  Brown,  (1870)  4  Fish.  Pat.  Cas.  175, 
19  Fed.  Cas.  No.  11,180;  Hatch  v.  Moffitt, 
(C.  C.  Mass.  1883)  15  Fed.  252;  Dederick 
r.  Cassell,  (E.  D.  Pa.  1881)  9  Fed.  306; 
Ex  p.  Bates,  (1879)  16  Pat.  Off.  Gaz.  266. 

Entire  machine. —  An  invention  some- 
times embraces  an  entire  machine,  and 
in  such  cases  it  is  sufficient  if  it  appears 
that  .the  claim  is  co-extensive  with  the 
patented  improvement.  Parks  t\  Booth, 
(1880)   102  U.  S.  96,  26  U.  S.  (L.  ed.)  54. 

Operative  device  necessary. —  If  an  en- 
tire machine  is  claimed  the  claim  must 
cover  an  operative  device.  American  Au- 
tomaton Weighing  Mach.  Co.  r.  Blauvelt, 
(E.  D.  N.  Y.  1892)  50  Fed.  213. 

Where  a  claim  of  a  patent  is  for  a  com- 
bination, it  must  be  for  an  operative  com- 
bination; and  if  an  element  essential  to 
make  it  operative  is  shown  and  described 
in  the  specification,  but  is  omitted  from 
the  claim,  it  must  be  read 'into  the  claim. 
McCaslin  r.  Link  Belt  Machinery  Co.,  (S. 
D.  X.  Y.  1905)  139  Fed.  393. 

Parts  of  machine. — "  Other  inventions 
fpibrace  only  one  or  more  parts  of  a  ma- 
chine and  in  such  cases  the  part  or  parts 
claimed  must  be  specified  and  pointed  out 
so  that  constructors,  other  inventors,  and 
the  public  may  know  what  the  invention 
is,  and  what  is  withdrawn  from  general 
use."  Parks  r.  Booth,  (1880)  102  U.  S.  96, 
26  U.  S.  (L.  ed.)  64. 

If  parts  of  a  machine  amounting  to  less 
than  the  entire  machine  are  claimed  the 


parts  invented  must  be  clearly  pointed  out 
and  the  claim  must  be  contmed  to  such 
parts.  Seymour  v.  Osborne,  (1871)  11 
Wall.  516,  20  U.  S.  (L.  ed.)  33;  Graham 
t*.  Mason,  (1869)  5  Fish.  Pat.  Gas.  1,  10 
Fed.  Cas.  No.  6,671. 

Combination  of  parts  of  machine. — ^Al- 
though a  whole  machine  has  been  claimed, 
a  combination  of  fewer  parts  than  the 
whole  may  also  be  claimed  if  such  com- 
bination is  new,  and  although  the  com- 
bination by  itaelf  will  not  result  in  a 
known  useful  product  and  is  useful  only 
when  combinea  into  a  complete  machine. 
RoberU  r.  H.  P.  Nail  Co.,  (N.  D.  Ohio 
1892)  53  Fed.  916;  Stevens  t?.  Pritchard, 
(1876)  2  B.  &  A.  Pat.  Cas.  390,  23  Fed. 
Cas.  No.  13,407;  Wells  v.  Jacques,  (1874) 
5  Pat.  Off.  Gaz.  364,  29  Fed.  Cas.  No.  17,- 
398. 

New  manufacture. —  The  invention  of  a 
new  manufacture  must  be  claimed  as  such. 
Milligan.  etc..  Glue  Co.  r.  Upton,  (1874) 
4  Cliff.  237,  17  Fed.  Cas.  No.  9,607. 

Manufacture  covered  by  claim  for  proc- 
ess.— A  manufactured  article  will  not  be 
covered  by  a  claim  for  the  process  of  man- 
ufacture, except,  perhaps,  in  instances 
where  no  other  process  will  produce  it. 
Goodyear  r.  Wait,  ( 1867 )  5  Blatchf.  468, 
10  Fed.  Cas.  No.  5,687;  Goodyear  f.  Cen- 
tral R.  Co.,  ( 1853)  2  Wall.  Jr.,  C.  C.  366, 
10  Fed.  Cas.  No.  6,663. 

Best  method  of  claiming  manufacture. 
— ^The  enumeration  of  the  essential  charac- 
teristics is  the  best  and  broadest  claim  for 
a  manufacture,  and  it  may  also  be  claimed 
as  the  product  of  a  described  process. 
Merrill  v.  Yeomans,  (1874)  1  B.  &  A.  Pat. 
Cas.  47,  17  Fed.  Oaa.  No.  9,472;  MiUigan, 
etc.,  Glue  Co.  f.  Upton,  (1874)  4  Cliff. 
237,  17  Fed.  Cas.  No.  9,607 ;  United  Nickel 
Co.  t\  Pendleton,  (S.  D.  N.  Y.  1883)  16 
Fed.  739. 

Article,  process,  and  machine. — ^An  arti- 
cle of  manufacture,  the  process  b^  which 
it  is  manufactured,  and  the  machme  may 
each  be  claimed  where  all  are  new  and 
separate  claims  are  made  for  each.  Mer- 
riU  r.  Yeomans,  (1877)  94  U.  S.  668,  24 
U.S.  (L.  ed.)  235. 

Process  and  apparatus. —  Claims  may  be 
made  for  both  an  art  or  a  process  and  the 
apparatus  for  practicing  it.  Telephone 
Cases,  (1887)  126  U.  S.  1,  8  S.  Ct.  778,  31 
U.  S.   (L.  ed.)   863. 

While  it  is  competent,  when  the^  circum- 
stances permit  it,  for  an  inventor  in  de- 
scribing a  machine  or  apparatus  which  he 
has  devised  to  make  a  claim  for  a  process 
which  his  patented  device  is  capable  of 
carrying  out,  to  entitle  him  to  do  so  the 
process  must  be  one  capable  of  being 
carried  out  by  other  means,  otherwise  the 
claim  is  merely  for  a  function  of  the  ma- 
chine; and  imless  such  other  means  are 
known  or  are  within  the  reach  of  ordinary 
skill  or  judgment,  the  patentee  is  bound  to 
point  them  out.  American  Lava  Co.  v. 
Steward,  (C.  C.  A.  6th  Cir.  1907)  166  Fed, 
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731,  84  C.  C.  A.  157.  Where  a  process  and 
an  apparatus,  while  presumptively  inde- 
pendent inventions,  when  construed  with 
reference  to  R.  S.  sec.  4886,  supra  y  p.  23, 
providing  that  inventions  or  discoveries 
mav  be  either  arts,  machines,  or  composi- 
tion of  matter,  are  so  dependent  as  to  con- 
stitute a  unitary  invention,  they  may  be 
claimed  in  the  same  application ;  but 
otherwise  when  they  in  fact  constitute  in- 
dependent inventions.  In  re  Frasch,  (1906) 
27  App.  Cas.  (D.  C.)  26.  While  an  appli- 
cant for  a  patent,  in  describing  a  machine 
or  apparatus  which  he  has  devised,  may 
make  claim  for  a  process  which  his  device 
is  capable  of  carrying  out,  to  entitle  him 
to  do  so  the  process  must  be  capable  of 
being  carried  out  bv  other  means  than  by 
the  operation  of  his  machine,  and,  imless 
such  other  means  are  known  or  within  the 
reach  of  ordinary  skill  and  judgment,  the 
applicant  is  bound  to  point  them  out;  for, 
unless  the  public  are  informed  by  what 
other  means  the  process  can  be  carried 
out,  the  process  to  them  is  nothing  less 
than  the  operation  of  tlie  machine  —  in 
other  words,  the  exercise  of  its  functions 
—  and  the  function  of  a  machine  is  not 
patentable.  In  re  White,  (1908)  31  App. 
Cas.  (D.  C.)  607. 

ProceM,  machine,  and  product. —  If  a 
process,  machine,  and  the  product,  are  all 
new  they  may  be  all  claimed.  Merrill 
r.  Yeomans,  (1877)  94  U.  S.  568,  24  U. 
8.  (L.  ed.)  235;  Ew  p.  Bates,  (1879)  16 
Pat  Off.  Gaz.  266;  Ex  p.  Bland,  (1879) 
15  Pat.   Off.  Gaz.   775. 

And  though  the  process,  machine  and 
product  may  be  includ<^  in  one  applica- 
tion eacK  must  be  separatelv  claimed. 
Merrill  r.  Yeomans,  (1877)  94'U.  S.  568, 
24  U.  8.  (L.  ed.)  235;  Ex  p.  Bates, 
(1879)  16  Pat.  Off.  Gaz.  266;  Ex  p. 
Bland,   (1879)    15  Pat.  Off.  Gaz.  775. 

Process  necessarily  involved. —  Where  a 
patent  clearly  shows  and  describes  a  ma- 
chine whose  use  necessarily  involves  the 
production  of  a  certain  process,  no  other 
person  can  afterwards  patent  that  proc- 
ess. The  first  patentee  is  entitled  to  his 
mechanism  for  everv  use  of  which  it  is 
capable.  New  Process  Fermentation  Co. 
V.  Koch,  (E.  D.  Mich.  1884)  21  Fed.  580. 
New  machinery  for  art  or  process. — 
New  machinery  by  which  an  art  or  proc- 
ess is  practiced  need  not  be  Included  in 
a  claim  for  the  art  or  process  if  the 
method  or  means  by  which  tlie  process  or 
art  is  practiced  is  described.  Mitchell  v, 
Tilghman,  (1874)  19  Wall.  287,  22  U.  S. 
(L.ed.)  126. 

Art  or  process  not  included  in  claim  for 
machine. — ^A  claim  for  a  machine  or  com- 
bination by  which  an  art  or  process  is 
practiced  does  not  cover  the  art  or  process, 
and  they  must  be  claimed  as  such.  Grier 
t.  Wilt,  (1887)  120  U.  S.  412,  7  S.  Ct. 
718,  30  U.  S.  (L.  ed.)  712;  Andrews  v. 
Cross,   (N.  D.  N.  Y.   1881)    8  Fed.  269; 


Boston  Elastic  Fabrics  Co.  v.  East  Uanip- 
ton  Rubber  Thread  Co.,  (1874)  1  B.  & 
A.  Pat.  Cas.  222,  3  Fed.  Cas.  No.  1,676. 

Product  only. —  The  Adams  patent,  No. 
24,915,  for  "  a  tube  or  cylinder  cast  out 
of  copper,  and  free  from  blowholes  and 
other  similar  defects,  when  produced  as 
herein  stated,"  covered  a  product  only, 
and  not  the  process^,  and  was  void  for 
anticipation,  it  being  shown  that  other 
processes  previously  in  use  also  produced 
sound  'copper  tubes,  although  not  so 
large  a  percentage  as  that  described  in 
the  patent.  American  Tube  Works  v. 
Bridgewater  Iron  Co.,  (C.  C.  A.  1st  Cir. 
1904)  132  Fed.  16,  65  C.  C.  A.  636, 
affirming  (C.  C.  Mass.  1903)  124  Fed. 
782. 

Composition  of  matter. —  The  claim  for 
a  composition  of  matter  should  be  stated 
as  a  combination  of  all  the  essential  in- 
gredients combined  in  a  specified  manner 
and  proportion  and  producing  an  article 
having  the  characteristics  as  described. 
Francis  r.  Mellor,  (1871)  5  Fish.  Pat. 
Cas.  153,  9  Fed.  Cas.  No.  5,039;  Good- 
year V.  Berry,  (1868)  3  Fish.  Pat.  Cas. 
439,  10  Fed.  Cas.  No.  5,556. 

Statement  of  component  parts. — 
''  Where  a  patent  is  claimed  for  such  a  dis- 
covery, it  should  state  the  component 
parts  of  the  new  manufacture  claimed 
with  clearness  and  precision  and  not 
leave  a  person  attempting  to  use  the  dis- 
covery to  find  it  out  by  experiment." 
Tyler  r.  Boston,  (1869)  7  Wall.  327,  19  U. 
S.  (L.  ed.)  93,  cited  in  Incandescent  Lamp 
Patent,  (1895)  159  U.  S.  465,  16  S.  Ot.  75, 
40  U,  S,  (I.  ed.)  221. 

Combination  stated  as  such. — ^A  claim 
for  a  combination  must  be  stated  as  such 
and  the  combination  will  not  be  embraced 
in  a  claim  for  the  separate  element.  Dela- 
ware Coal,  etc.,  Co.  t*.  Packer,  (G.  C.  N. 
J.  1880)  1  Fed.  851.  A  claim  cannot  be 
treated  as  a  combination  claim  in  the 
absence  of  the  word  "  combination "  and 
a  statement  of  its  specific  elements. 
Brown  Mfg.  Co.  v,  David  Bradley  Mfg. 
Co.,  (N.  D.  111.  1892)   51  Fed.  226. 

Combination  including  new  elements. — 
An  inventor  of  a  new  and  useful  com- 
bination is  not  confined  to  his  combination 
claims  unless  all  of  the  elements  are  old; 
but  if  any  of  the  elements  are  new  and 
useful  and  show  invention  they  may  be 
claimed  and  ratenled  either  in  a  separate 
patent  or  by  separate  and  distinct  claims 
in  the*  patent  covering  the  combination, 
even  though  such  parts  are  without 
utility  save  in  combination  with  the  other 
parts  of  the  device.  National  Malleable 
Casting  Co.  t*.  American  Steel  Foundries, 
(C.  C.  N.  J.  1910)   182  Fed.  626. 

Elements  and  patentability. —  In  an  in- 
vention for  a  combination  every  necessary 
element  must  be  included  in  the  claim 
and  it  must  be  shown  that  the  combina- 
tion is  a  complete  novel  and  patentable 


168 


7  FED.  STAT.  ANN.  (2d  Ed.) 


invention.       Silsby   r.    Foote,    (1852)    14 
How.  218,  14  U.  S.   (L.  ed.)   394;  Rowell 
f.  Lindsay,   (1885)   113  U.  S.  97,  6  S.  Ct. 
507,  28  U.  S.   (L.  ed.)   906;  Wicke  v,  Os- 
trum,   (1881)   103  U.  S.  461,  26  U.  S.   (L. 
ed.)    409;   Tayler  v.  Sawyer  Spindle  Co., 
(C.  C.  A.  3d  Oir.  1896)    76  Fed.  301,  39 
U.  S.  App.  257,  22  C.  C.  A.  203;  Brown 
Mfg.    Co.    V,    David    Bradley    Mfg.    Co., 
(N.   D.    111.    1892)    51    Fed.    226;    Brown 
Mfg.  Co.  V.  Deere,    (N.  D.   111.   1892)    51 
Fed.   229;   Brickill   v.   Baltimore,    (C.   C. 
Md.  1892)   50  Fed.  274;  Brickill  v.  Hart- 
ford,   (C.    C.   Conn.    1S92)    49    Fed.   372; 
Torrant   f?.   Duluth   Lumber   Co.,    (C.    C. 
Minn.    1887)    30   Fed.   830;    Gottfried  v. 
Phillip  Best  Brewing  Co.,   (1879)   6  B.  & 
A.  Pat.  Cas.  4,  10  Fed.  Cas.  No.  5,633; 
Terry  Clock  Co.  t;.  New  Haven  Clock  Co., 
(1878)   3  B.  &  A.  Pat.  Cas.  332,  23  Fed. 
Cas.  No.  13,841. 

Elements  of  combination  as  invention. 
— The  elements  of  a  combination  or  sub- 
combination may  be  claimed  as  new,  oper- 
ative, and  patentable  inventions  in  .the 
same  application,  when  they  are  in  fact 
such.  Matthews  v.  Boston  Mach.  Co., 
(1882)  105  U.  S.  54,  26  U.  S.  (L.  ed.) 
1022;  Stevens  v.  Pritchard,  (1876)  2  B. 
&  A.  Pat.  Cas.  390,  23  Fed.  Cas.  No. 
13,407.^ 

Special  reference  to  elements  of  com- 
bination.— Where  the  several  elements 
which  go  to  make  up  the  combination  of 
a  claim  are  mentioned  specifically  and 
by  reference  letters,  such  specific  reference 
operates  to  confine  and  restrict  the  claim 
to  the  particukir  device  described.  Hendy 
V.  Golden  State,  etc.,  Iron  Works,  (1887) 
127  U.  S.  370,  8  S.  Ct.  1275,  32  U.  S.  (L. 
ed.)  207;  Weir  v.  Morden,  (1888)  126 
U.  S.  98,  8  S.  Ct.  869,  31  U.  S.  (L.  ed.) 
646;  McCormick  Harvesting  Mach.  Co. 
V.  Aultman,  (N.  D.  Ohio  1893)  68  Fed. 
773. 

Elements  in  exact  combination  only.-— 
A  claim  for  a  combination  does  not  cover 
the   elements   of   the   combination   except 
when   they  are  used   in   that  exact  com- 
bination, and  elements  and   sub-combina- 
tions which  are  themselves  new  operative 
and  patentable  inventions  must  be  claimed 
separately.      Mowry  v.  Whitney,    (1872) 
14  Wall.  620,  20  U.  S.  (L.  ed.)  860;  Case 
V.  Brown,   (1866)    2  Wall.  320,  17  U.  S. 
(L.  ed.)  817;    Evans  v.  Kellv,  (N.  D.  111. 
1880)     13    Fed.    903;    BabcJck    v.    Judd, 
(C.  C.  Conn.  1880)    1  Fed.  408;   Larabw 
t?.  Cortlan,  (1851)  3  Fish.  Pat.  Cas.  6,  14 
Fed.  Cas.  No.  8,084;  Stevens  r.  Pritchard, 
(1876)   2  B.  &  A.  Pat.  Cas.  390,  23  Fed. 
Cas.  No.  13,407. 

Mere  aggregation  of  elements.— A  claim 
is  void  where  it  is  for  a  mere  aggregation 
of  elements.  Kerosene  Lamp  Heater  Co. 
V.  Littell,  (1878)  3  B.  &  A.  Pat.  Cas.  312. 
14  Fed.  Cas.  No.  7,724. 

Unessential  elements.— A  claim  for  a 
combination  should  not  include  features 


not  essential,  as  the  patentee  is  protected 
only  for  the  exact  combination  claim,  and 
the  omitting  of  the  unessential  elements 
would  be  an  eajsy  way  of  avoiding  the  pat- 
ent.    Vance  v.  Campbell,   (1862)   1  Black 
427,   17  U.  S.    (L.  ed.)    168;   Coolidge  v. 
McCone,  (1874)  2  Sawy.  571,  6  Fed.  Ca«. 
No.  3,186;  McCarthy  v.  Lehigh  Valley  R. 
Co.,  (1895)   160  U.  S.  110,  16  S.  Ct.  240, 
40  U.   S.    (L.  ed.)    368;   Watson  v.  Cin- 
cinnati,  etc.,   R.   Co.,    (1889)    132   U.   S. 
161,  10  S.  Ct.  45,  33  U.  S.   (L.  ed.)   295; 
Fay  V.  Cordesman,  (1883)   109  U.  S.  408, 
3  S.  Ct.  236,  27  U.  S.  (L.  ed.)  979;  Unicm 
Water-Meter   Co.   v.   Desper,    (1880)    101 
U.  S.  332,  26  U.  S.   (L.  ed.)    1024;  Royer 
V,  Schultz  Belting  Co.,  (E.  D.  Mo.  1886) 
28  Fed.   850;   Hancock  Inspirator  Co.  i?. 
Jenke,   (E.  D.  Mich.  1884)    21  Fed.  911; 
Bradley  v.  Dull,  (W.  D.  Pa.  1884)  19  Fed. 
913;  Le  Fever  v.  Remington,  (N.  D.  N.  Y. 
1882)     13    Fed.    86;     Forbush    v.    Cook, 
(1857)  2  Fish.  Pat.  Cas.  668,  9  Fed.  Cas. 
No.    4,931;    Henderson   t?.    Cleveland    Co- 
operative Stove  Co.,  (1877)  2  B.  &  A.  Pat 
Caja.  604,  11  Fed.  Cas.  No.  6,351. 

Enumeration  of  elements. — Where  one 
claim  of  a  patent  specifically  names  two 
elements,  and  another  claim  specifically 
names  these  two  elements  and  in  addition 
thereto  a  third  element,  it  must  be  pre- 
sumed that  the  patentee  intended  to  limit 
the  claims  to  the  elements  enumerated. 
Marshall  v.  Pettingell- Andrews  Co.,  (C. 
C.  A.  1st  Cir.  1908)  164  Fed.  862,  91  C. 
C.  A.  8,  affirming  (C.  C.  Maas.  1907) 
153  Fed.  579. 

Element  claimed  conditionally. — ^A  pat- 
ent is  granted  for  solving  a  problem,  not 
for  stating  one,  and  a  claim  for  a  com- 
bination which  embraces  an  element  only 
in  c&se  it  is  made  capable  of  being  em- 
ployed  in   the   combination   and  witl'-^ivt 
disclosing  means  of  adapting  it  is  invalid 
as  disclosing  nothing  definite.     Columbia 
Motor  Car  Co.  v.  Duerr,  (C.  C.  A.  2d  Cir. 
1911)    184   Fed.   893,    107   C.  C.   A.   215, 
reversing  (S.  D.  N.  Y.  1909)  172  Fed.  923. 
All  elements  included  materiaL —  Where 
a  (patentee  in  a  claim  for  a  combination 
specifies  any  element  as  entering  into  the 
combination,  lie  makes  such  element  ma/* 
terial  to  the  combination,  and  it  cannot 
be  held  immaterial  by  the  court  for  the 
purpose  of  finding  infringement.    Arery  ©. 
J.  I.  Case  Plow  Works,  (E.  D.  Wis.  W05) 
139    Fed.    878.      Every   part   of    a   com- 
bination claimed  in  a  patent  is  presumed 
to  be  material  to  the  combination,  and  in 
a  suit  for   infringement  evidence  to  the 
contrary   is   not   admissible.     Automatic 
vS witch  Co.  r.  Monitor  Mfg.  Co.,    (C.  C. 
Md.  1910)  180  Fed.  983. 

In  patents  for  a  combination  if  the  pat- 
entee specifics  any  element  as  entering 
into  the  combination,  either  directly  by 
the  language  of  the  claim  or  by  such  a 
reference  to  the  descriptive  part  of  the 
specification  as  carries  such  element  into 
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the  claim,  he  makes  lach  element  material 
to  the  combination,  and  the  court  cannot 
declare  it  to  be  immaterial.  Electric 
Protection  Co.  v,  American  Bank  Protec- 
tion Co.,  (C.  C.  A.  8th  Cir.  1911)  184 
Fed.  916,  107  C.  C.  A.  238,  modifying 
(C.  C.  Minn.  1910)   181  Fed.  350. 

In  a  claim  for  a  combination,  if  the 
patentee  specifies  any  element  as  enter- 
mg  into  the  combination,  either  directly 
by  the  language  of  the  claim  or  by  such 
reference  to  the  descriptive  part  of  the 
specification  as  carries  such  element  into 
the  claim,  he  makes  such  element  material 
to  the  combination,  and  the  court  cannot 
declare  it  to  be  immaterial.  It  is  his 
province  to  make  his  own  claim,  and  his 
privilege  to  restrict  it.  If  it  be  a  claim 
to  a  combination,  and  be  restricted  to 
specified  elements,  all  must  be  regarded 
as  material,  leaving  open  only  the  ques- 
tion whether  an  omitted  part  is  supplied 
by  an  equivalent  device  or  instrumental- 
itv.  Fay  t?.  Cordesman,  (1883)  109  U. 
&"408,  3  S.  Ct.  236,  27  U.  S,  (L.  ed.)  979. 
Claim  includes  mechanical  equivalents. 
—  If  there  was  no  amendment  narrowing 
a  claim  of  a  patent  in  respect  to  the  es- 
sential feature  of  the  invention  disclosed 
therein,  amendments  made  in  reference  to 
an  incidental  matter  intended  to  perfect 
the  claim  or  device  impose  no  restriction 
OB  the  rights  of  the  patentee  in  respect 
to  equivalents.  Hcywood  Bros,  etc.,  Co. 
c.  Syracuse  Rapid  Transit  R.  Oa,  (N.  D. 
N.  y.  1907)   152  Fed.  453. 

In  a  combination  patent  for  an  im- 
provement in  the  arrangement  or  adapta- 
tion of  old  elements,  the  inventor  is  not 
entitled  to  a  broad  interpretation  of  the 
doctrine  of  mechanical  equivalents,  so  as 
to  cover  a  device  not  specifically  included 
in  his  claims  and  specification.  Hardison 
r.  Brinkman,  (C.  C.  A.  9th  Cir.  1907) 
158  Fed.  962,  87  C.  C.  A.  8. 

The  use  of  reference  letters  in  a  claim 
of  a  patent  does  not  confine  the  claim  to 
a  part  having  all  of  the  characteristics  of 
that  shown  in  the  drawing,  but  it  covers 
any  equivalent  of  such  part.  Electric 
Candv  Mach.  Co.  v.  Moms,  (E.  D.  Mo. 
1905)'  156  Fed.  972. 

The  fact  that  the  specification  of  a 
patent  describes  two  forms  of  one  element 
of  the  combination  which  may  be  used  in 
the  alternative,  while  a  claim  describes 
but  one  of  sudi  forms,  does  not  preclude 
the  patentee  from  invoking  the  doctrine 
of  equivalents  as  to  the  alternative  form. 
Whitin  Mach.  Works  f.  Houghton,  (C.  C. 
A.  Ist  ar.  1910)  178  Fed.  444,  101  C.  C. 
A.  344. 

Description  of  useless  device  la  combi- 
nation as  limitiag  claim. —  The  fact  that 
the  specification  of  a  patent,  in  describ- 
ing the  invention,  describes  a  device  which 
is,  in  fact,  entirely  useless  so  far  as  con- 
tributing to  the  result  is  concerned,  does 
not  restrict  the  claims  to  a  combination 
induding  such  device  as  an  element  where 


it  is  not  mentioned  therein.     Barnes  «. 
Lingo,  (E.  D.  Pa.  1907)   161  Fed.  69. 

Function  of  combination. —  In  an  in- 
vention for  a  combination  the  claim 
should  be  for  the  coinbination  and  not  for 
its  function.  Renwick  v.  Pond,  (1872)  10 
Blatchf.  39,  20  Fed.  Cas.  No.  11,702. 

Functions  of  machine  claimed  ^b  art  or 
process. —  Where  the  real  invention  is  a 
combination  or  machine,  its  use,  function, 
or  result  should  not  he  claimed  as  an  art 
or  a  process.  Lawther  v.  Hamilton, 
(1888)  124  U.  S.  1,  8  S.  Ct.  342,  31  U.  S. 
(L.  ed.)  326;  Dederick  r.  Cassell,  (E.  D. 
Pa.  1881)  9  Fed.  306;  Piper  v.  Brown, 
(1870)  4  Fish.  Pat.  Cas.  176,  19  Fed.  Cas. 
No.  11,180. 

Claim  for  unprovement. — ^A  claim  for 
an  improvement  merely  on  an  existing 
device  must  clearly  point  out  the  improve- 
ment made  and  be  limited  to  it.  'Brown 
.  c.  Selby,  (1871)  2  Biss.  467,  4  Fed.  Cas. 
No.  2,030;  Bray  V,  Hartshorn,  (1860)  1 
Cliff.  638,  4  Fed.  Cas.  No.  1,820;  VVhit- 
temore  f.  Cutter,  (1813)  1  GaU.  478,  29 
Fed.  Cas.  No.  17,601 ;  Schroeder  t?.  Bram- 
mer,  (1900)  98  Fed.  880;  Troy  Laundjy 
Machinery  O.  V.  Bunnell,  (N.  D.  N.  Y. 
1886)  27  Fed.  810. 

Where  the  invention  is  merely  an  im- 
provement, a  claim  for  the  whole  device  is 
too  broad  and  is  void.  Maguire  v.  Eames, 
(1880)  18  Blatchf.  (U.  S.)  321;  Wood- 
cock f.  Parker,  (1813)  1  Gall.  438,  30  Fed. 
Cas.  No.  17,971;  Phillips  v.  Page,  (1861) 
24  How.  184,  16  U.  S.  (L.  ed.)  639;  Sul- 
livan f.  Redfield,  (1826)  1  Paine  441,  23 
Fed.  Cas.  No.  13,697 ;  Johnston  Ruffler  Co. 
V.  Avery  Mach.  Co.,  (S.  D.  N.  Y.  1886) 
28  Fed.  193. 

It  is  not  necessary  that  a  patent  for 
specific  improvements  on  a  burglar  alarm 
system  should  include  as  an  element  of  the 
combination  the  burglar  alarm  system  it- 
self. American  Bank  Protection  Co.  r. 
Johnson  City  Nat.  Bank,  (E.  D.  Tenn. 
1909)  181  Fed.  375. 

The  fact  that  the  claim  for  an  miprove- 
ment  standing  alone  does  not  describe  a 
complete  and  operative  machine  does  not 
render  the  claim  void.  Deering  v.  Winona 
Harvester  Works,  (1894)  156  U.  S.  286, 15 
S.  Ct.  118,  39  U.  S.  (L.  ed.)  163;  Schroeder 
V,  Brammer,  (S.  D.  la.  1900)  98  Fed.  880. 

A  claim  for  an  improvement  need  not 
include  the  method  of  adapting  it  to  a 
machine,  but  any  appropriate  means  which 
will  make  it  operative  will  be  understootl. 
Deerinff  i\  Winona  Harvester  W-orks, 
(1894)  165  U.  S.  286,  15  S.  Ct.  US,  39 
U.  S.  (L.  ed.)  153;  Webster  Loom  Co.  V. 
Higgins,  (1882)  105  U.  S.  680,  26  U.  S. 
(L.  ed.)  1177. 

An  application  may  include  several  im- 
provements upon  the  same  device,  but  each 
must  be  separately  claimed.  Lee  f. 
Blandy,  (1860)  1  Bond  361,  16  Fed.  Cas.  No- 
8.182;  Moody  t>.  Fisk,  (1820)  2  Mason  112, 
17  Fed.  Cas.  No.  9,745;  Adams  c.  Jones, 
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(1859)  1  Fish.  Pat.  Cas  627,  1  Fed.  Cas. 
No.  57;  Morris  v.  Barrett,  (1859)  1  Fish. 
Pat.  Cas.  461,  17  Fed.  Cas.  No.  9,827;  Pitta 
V.  Whitman,  (1843)  2  Story  609,  19  Fed. 
Cas.  No.  11,196;  Burke  v.  Partridge, 
(1878)  68  N.  H.  349.  •    • 

If  one  of  the  improvements  contained  in 
a  single  'claim  for  several  improvements  as 
one  invention  is  old  the  claim  is  void. 
Moody  f.  Fiske,  (1820)  2  Mason  112, 
17  Fed.  Cas.  No.  9,746;  Heinrich  i?. 
Luther,  (1856)  6  McLean,  346,  11  Fed. 
Cas.  No.  6,327. 

4.  Form 

Easentudi. —  There    ie     no     particular 
form      required  in  the  claim,  hut  it  is 
necessary  that  the  inventor  should  spe- 
cifically claim  his  invention  in  language 
clear  and  certain  enough  to  designate  it 
completely    and    precisely.     Rushton     r. 
Crawley,    (1870)    L.    R.    10   Eq.    (Eng.) 
622;    Stover  v.  Halsted,  (1875)  13  Blatchf. 
95,   23   Fed.   Cas.   No.    13,609;    Wyeth   f. 
Stone,   (1840)    1  Story  273,  30  Fed.  Cas. 
No.    18,107;   Ames  t*.  Howard,    (1833)    1 
Sumn.  482,  1   Fed.  Caa.  No.  326;    Corn- 
planter  Patent,   (1874)   23  Wall.  181,  23 
U.   S.    (L.   ed.)    160;    Carlton   v.   Bokee, 
(1872)    17  Wall.  463,  21   C  S.    (L.  ed.) 
617;   Licandescent  Lamp  Patent,   (1895) 
159  U.  S.  465,  16  S.  Ct.  75,  40  U.  S.  (L. 
ed.)    221;  Phcenix  Caster  Co.  v.  Spiegel, 
(1890)    133  U.  S.  360,  10  S.  Ct.  409,  33 
U.  S.   (L.  ed.)    663;  Merrill  r.  Yeomans, 
(1877)    94  U.  S.  568,  24  U.  S.    (L.  ed.) 
235;    Brickill   v.   Baltimore,    (C.    C.   Md. 
1892)   50  Fed.  274;  Brickill  v.  Hartford, 
(C.   C.   Conn.    1892)    49   Fed.   372;    Bab- 
cock,  etc.,  Co.  V.  Pioneer  Iron-Works,  (S. 
D.  N.  Y.   1888)    34  Fed.   338;    Fricke  f. 
Hum.    (W.    D.    Pa,    1877)    22   Fed.   302; 
Evans  v.  Kelly,  (N.  D.  111.  1880)   13  Fed. 
903;   Steward  v.  Mahoney,    (C.  C.  Mass. 
1879)  6  Fed.  302;  McMillan  v.  Rees,  (W. 
D.  Pa.  1880)  1  Fed.  722;  Forbush  v.  Cook, 
(1857)  2  Fish.  Pat.  Ca*.  668,  9  Fed.  Caa. 
No.  4,931;  Ex  p,  Kitson,  (1881)   20  Pat. 
Off.  Gaz.   1,750;   Ex  p.  Haaoz    (1873)    4 
Pat.  Off.  Gaz.  610;  Davis  f.  Bell,  (1837) 
8  N.  H.  500,  31  Am.  Dec.  202. 

The  patent  law  not  only  requires  a  full 
and  clear  description  of  the  manner  of 
making  and  usin^  an  invention,  but  also 
that  the  part  improved  or  combination 
should  be  particularly  pointed  out  and 
distinctly  claimed.  The  claim  is  the  meas- 
ure of  the  patentee's  monopoly.  He  is  not 
entitled  to  all  that  he  invented  but  only 
to  that  which  he  particularly  points  out 
and  distinctly  claims.  General  Electric 
Co.  r.  Allis-Chalmers  Co.,  (D.  C.  N.  J. 
1912)    199  Fed.  169. 

But  the  rigor  of  the  rule  which  ordi- 
narily confines  a  patentee  to  the  language 
he  has  used  in  stating  his  claims,  is  not 
of  such  a  hard  and  fast  fiber  as  to  suffer 
the  appropriation  of  the  essence  of  his  in- 
vention by  another,  simply  because  he 
employed  fit  words  to  apply  his  improve- 


ment to  an  earlier  invention.  Schiebel 
Toy,  etc.,  Co.  v.  Clark,  (C.  C.  A.  6th  Cir. 
1914)   217  Fed.  760,  133  C.  C.  A.  490. 

If  an  applicant  desires  the  claims  in- 
terpreted or  limited  otherwise  than  ex- 
pressed by  the  plain  and  usual  meaning 
of  the  words  employed,  he  should  draw 
his  claims  to  embody  the  meaning  in- 
tended. Lindmark  r.  Hodgkinson,  (1908) 
31  App.  Cas.   (D.  C.)   612. 

5.  Effect  of  Claim 

Rights   determined   by   claim. — ^A   pat- 
entee's rights  are  measured  by  his  claim, 
and  what  is  not  claimed  will  be  deemed 
not  patented.     Pitts  v.  Wemple,    (1855) 
1  Bias.  87,  19  Fed.  Cas.  No.  11,194;   Le 
Fever  v.  Remington,    (1882)    21   Blatchf. 
(U.     S.)     80;     Wheeler    v,    McCormick, 
(1873)   11  Blatchf.  334,  29  Fed.  Cas.  No. 
17,499;   Masury  v.  Anderson,    (1873)    11 
Blatchf.    162,    16    Fed.    Cas.    No.    9,270; 
Meissner   r.    Devoe   Mfg.    Co.,    (1872)    9 
Blatchf.    363,    16    Fed.    Cas.    No.    9,397; 
Waterbury   Brass   Co.   v.   Miller,    (1871) 
9  Blatchf.   77,  29  Fed.  Cas.  No.    17,254; 
Blake  v.  Stafford,   (1868)   6  Blatchf.  195, 
3  Fed.  Cas.  No.  1,504 ;  O'Reilly  v.  Morse, 
(1853)  15  How.  62,  14  U.  S.  (L.  ed.)  601; 
Com  Planter  Patent,  (1874)  23  Wall.  181, 
23  U.  S.    (L.  ed.)    160;   Coupe  r.  Royer, 
(1895)    15!5  U.  S.  665,  15  S.  Ct.  199,  39 
U.    S.    (L.    ed.)    263;    Grant   v.   Walter, 
(1893)    148  U.  S.  547,  13  S.  Ct.  699,  37 
U.  S.  (L.  ed.)  552;  McOain  v.  Ortmayer, 
( 1891 )  141  U.  S.  419,  12  S.  Ct.  76,  35  U.  S. 
(L.  ed.)  800;  Howe  Mach.  Co.  r.  National 
Needle  Co.,   (1890)    134  U.  S.  388,  10  S. 
Ct.  570,  33  U.  S.  (L.  ed.)  963;  Roemer  v. 
Bernheim,    (1889)    132   U.   S.   103,   10  S. 
Ct.  12,  33  U.  S.   (L.  eil)  277;  Hartshorn 
V.  Saginaw  Barrel  Co.,   (1887)    119  U.  S. 
664,  7  S.  Ct.  421,  30  U.  S.  (L.  ed.)  639; 
White  V.  Dunbar,    (1886)    119  U.  S.  47, 
7  S.  Ct.  72,  30  U.  S.   (L.  ed.)    303;  Yale 
Lock  Mfg.  Co.  V.  Greenleaf,    (1886)    117 
U.  S.  554,  6  S.  Ct.  846,  29  U.  S.  (L.  ed.) 
952;    Western   Electric   Mfg.   Co.   !?.   An- 
sonia  Brass,  etc.,  Co.,    (1885)    114  U.  S. 
447,  6  S.  Ct.  941,  29  U.  S.   (L.  ed.)  210; 
Thompson  v.  Boisselier,  (1884)   114  U.  S. 
1,  6  S.  Ct.   1042,  29  U.  S.    (L.  ed.)   76; 
Fay  f.  Cordesman,  (1883)    109  U.  S.  408, 
3    S.    Ct.    236,   27    U.    S.    (L.   ed.)    979; 
Lehigh  Vallev  R.  Co.  r.  Mellon,  (1881)  104 
U.  S.  112,  26  U.  S.   (L.  ed.)   639;    Union 
Water-Meter  Co.   i?.   Desper,    (1880)    101 
U.  S.  332,  25  U.  S.  (L.  ed.)  1024;  Bums  t\ 
Meyer,  (1880)  100  U.  S.  671,  25  U.  S.  (L. 
ed.)  738;  Bates" f.  Coe,  (1878)  98  U.  S.  31, 
25  U.  S.  (L.  ed.)  68;  Schumacher  t*.  Cor- 
neU,  (1878)  96  U.  S.  649,  24  U.  S.  (L.  ed.) 
676 ;  Keystone  Bridge  Co.  v.  Phoenix  Iron 
Co.,  (1877)  95  U.  S.  274,  24  U.  S.  (L.  ed.) 
344;    (>)burn   Trolley-Track   Mfg.    Co.   v. 
Chandler,  (C.  C.  Mass.  1898)  91  Fed.  260; 
Olds  V.  Brown,  (S.  D.  Ohio  1890)  41  Fed. 
698;    Brush   Electric   Co.    r.    Ft.    Wayne 
Electric  Light  Co.,   (C.  C.  Ind.  1889)   40 
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fed.  826;  Ingham  r.  Pierce,  (W.  D.  Mich. 
1887)  31  Fed.  822;  Roemer  r.  Peddie,  (S. 
D.  X.  Y.  1886)  27  Fed.  702;  Blades  c. 
Rand,  (N.  D.  111.  1886)  27  Fed.  93;  Dela- 
ware Coal,  etc.,  Co.  r.  Packer,  (C.  C.  N. 
J.  1880)  1  Fed.  851;  McMillan  r.  Kees, 
(W.  D.  Pa.  1880)  1  Fed.  722;  Toohey  f. 
Harding,  (C.  C.  Md.  1880)  1  Fed.  174; 
Whipple  r.  Baldwin  Mfg.  Co.,  (1858)  4 
Fish.  Pat.  Cas.  29,  29  Fed.  Cas.  No. 
17.514:  Valentine  v.  Marshal,  (1845)  28 
Fed.  Cas,  No.  16,812a;  Moody  V.  Fiake, 
(1820)  2  Mason  112,  17  Fed.  Cas.  No. 
9,745;  Miller  v.  Eagle  Mfg.  Co..  66  Pat. 
Off.  6a2.  845;  Haselden  t*.  Ogden,  (1868) 
3  Fish.  Pat.  Cas.  378,  11  Fed.  Cas.  No. 
6,190. 

A  patentee  is  bound  by  his  claims,  and 
cannot  claim  a  broader  invention  than 
that  which  he  has  specifically  described 
therein,  even  though  he  may  have  been 
entitled  to  make  broader  claims.  Hardi- 
son  r.  Brinkman,  (C.  C.  A.  9th  Cir.  1907) 
156  Fed.  962,  87  C.  C.  A.  8. 

A  patent  is  not  granted  nor  to  be  sus- 
tained by  what  the  patentee  may  have 
done  in  fact,  but  only  for  what  he  par- 
ticularly points  out  and  distinctly  claims. 
Harder  r.  U.  S.  Piling  (>>.,  (C.  C.  A.  7th 
Cir.  1908)  160  Fed.  463,  87  C.  C.  A.  447, 
affirming   (N.  D.  III.  1906)    149  Fed.  434. 

The  claim  as  stated  in  the  letters-patent, 
and  not  the  specifications  therein  stated, 
is  the  measure  of  the  plaintiff's  rights 
under  his  letters.  The  specifications  may 
be  consulted  with  a  view  to  explaining  or 
restricting  but  can  never  expand  the 
claims  made  in  the  letters.  Monroe  t;. 
McOreer  (S.  D.  la.  1897)   81  Fed.  954. 

The  scope  of  letters  patent  must  al- 
ways be  limited  to  the  invention  predi- 
cated in  the  claim,  and  this  claim  can 
never  be  enlarged  by  any  language  em- 
ployed in  other  parts  of  the  specification. 
Lehigh  Valley  R.  Co.  r.  Mellon,  (1881) 
104  U.  S.  112,  26  U.  S.  (-L.  ed.)  639; 
Tieman  r.  Kraatz,  (C.  C.  A.  8th  Cir.  1898) 
85  Fed.  437,  56  U.  S.  App.  645,  29  C.  C. 
A.  257. 

In  O'Brien -Worthen  Co.  v.  Stempel,  (C. 
C.  A.  8th  Cir.  1913)  209  Fed.  847,  128 
C.  C.  A.  53,  the  court  said :  "  The  specifi- 
cation and  claims  of  a  patent  constitute  a 
contract  between  the  United  States  and 
the  patentee,  and  they  are  to  be  read  and 
construed  together  in  the  same  way  and 
by  the  same  rules  by  which  other  contracts 
are  interpreted.  The  specification'  which 
forms  a  part  of  the  same  petition  or 
application  as  the  claims  must  be  read 
and  interpreted  with  them,  not  for  the 
purpose  of  limiting,  or  of  contracting,  or 
of  expanding,  the  latter,  but  for  the  pur- 
pose of  ascertaining  from  the  entire  agree- 
ment, of  which  each  is  a  part,  the  actual 
intention  of  the  parties." 

Of  course  the  patent  cannot  be  recon- 
structed to  meet  new  conditions  and  new 
facts  subsequently  discovered.  The  pat- 
entee must  abide  by  what  he  has  said  in 


his  specification  and  claims.  If  the  ma- 
chine or  process  so  described  and  claimed 
will  not  work  he  cannot  collect  tribute 
from  a  subsequent  machine  or  process 
that  will  work.  Siemund  v.  Enderlin, 
(C.  C.  A.  2d  Cir.  1914)  212  Fed.  410, 
129  C.  C.  A.  604. 

When  a  claim  of  a  patent  is  explicit, 
the  courts  cannot  alter  or  enlarge  it.  Dey 
Time  Register  Co.  r.  Syracuse  'lime- 
Recorder  Co.,  (C.  C.  A.  2d  Cir.  1908) 
161  Fed.  Ill,  88  C.  C.  A.  275,  affirminfj 
(N.  D.  N.  Y.  1907)  152  Fed.  440. 

An  element  not  claimed  therein  cannot 

be  read  into  a  claim  of  a  patent  to  impart 

to    it    patentable   novelty.      Simplex    Ry. 

Appliance  Co.  t?.  Pressed  Steel   Gar  Co., 

(S.  D.  N.  Y.  1910)  177  Fed.  426. 

A  patentee  cannot  describe  something 
to  the  world  in  his  letters  patent  that 
means  just  that  thing  or  its  equivalent, 
and,  having  claimed  that,  claim  in  addi- 
tion something  not  thus  described  and  not 
equivalent.  State  Bank  r.  Hillman's, 
(C.  C.  A.  7th  Cir.  1910)  180  Fed.  732, 
104  C.  C.  A.  98. 

In  Hall-Borcher  Dress  Form  Co.  v,  Ella- 
nan  Adjustable  Form  Co.,  (C.  C.  A.  2d  Cir. 
1914)  213  Fed.  341,  130  C.  C.  A.  193,  the 
court  said:  "A  patentee  obtains  a  mo- 
nopoly only  of  what  he  discloses  and 
claims.  Reference  to  prior  art  is  useful 
to  clear  up  obscurities,  but  it  is  in  the 
specification  (with  such  light  as  the  draw- 
ings may  throw  upon  it)  that  we  are  to 
find  what  the  alleged  invention  is.  When 
its  language  is  plain  and  positive,  its  dis- 
closure specifically  set  forth  in  unmis- 
takable terms,  it  is  not  to  be  modified 
by  later  theories  of  experts  so  as  to  en- 
large the  claims  beyond  their  legitimate 
scope." 

The  inventor  can,  of  course,  use  any 
language  he  wishes  in  describing  his  In- 
vention and  in  stating  his  claims.  Hav- 
ing done  so,  however,  he  must  abide  by 
the  phraseology  chosen.  It  is  then  too 
late  to  reconstruct  his-  claims  by  adding 
to  or  subtracting  from  the  language  used. 
This  rule  may  result  in  hardship  in  nuiny 
cases,  but  a  contrary  rule  would  work  a 
far  greater  injustice  and  would  enable 
the  patentee  to  hold  as  infringers  those 
who  have  invested  their  capital  in  what 
they  supposed,  relying  on  the  plain  lan- 
guage of  the  patent,  to  be  a  perfectly 
legitimate  business.  When  the  language 
of  the  claims  of  a  patent  is  clear  and  dis- 
tinct, the  patentee  is  bound  by  it.  Evans 
V.  Hall  Printing  Press  Co.,  (C.  C.  A.  2d 
Cir.  1915)  223  Fed.  539,  139  C.  C.  A.  129. 

Invention  limited  by  claims. —  'Where 
the  language  of  the  specification  and 
claim  shows  clearly  what  the  inventor  de- 
sired to  secure  as  a  monopoly,  he  is  lim- 
ited to  the  terms  as  set  forth,  even  though 
such  construction  would  render  the  pat- 
ent valueless  and  the  invention  imprac- 
ticable.     Chemical    Rubber    Co.    v.    Ray- 


172 


7  FED.  STAT.  ANN.  (2d  Ed.) 


mond  Rubber  Co.,  (C.  C.  N.  J.  1896)  68 
Fed.  570,  affirfncd  (C.  C.  A.  3d  Cir.  1896) 
71  Fed.  179,  39  U.  S.  App.  11,  18  C.  C.  A. 
31. 

The  claim  in  a  patent  is  the  measure 
of  the  invention,  and,  while  the  specifi- 
cation may  be  referred  to  for  the  purpose 
of  explaining  any  ambiguity  in  the  claim, 
it  cannot  be  referred  to  for  the  purpose 
of  expanding  or  changing  the  claim.  Na- 
tional Enameling,  etc.,  Co.  v.  New  Eng- 
land Enameling  Co.,  (C.  C.  A.  2d  Cir. 
1906)  151  Fed.  19,  80  C.  C.  A.  485,  re- 
versing (S.  D.  ISr.  Y.  1905)   139  Fed.  643. 

Inyention  broadened. — A  claim  may  not 
broaden  an  invention  as  described. 
O'Reilly  v.  Morse,  (1853)  15  How.  62, 
14  U.  S.  (L.  ed.)  601;  Klein  t\  Russell, 
(1874)  19  Wall.  433,  22  U.  S.  (L.  ed.) 
116;  Turrill  v.  Michigan  Southern,  etc., 
R.  Co.,  (1864)  1  Wall.  491,  17  U.  S.  (L. 
ed.)  668;  McClain  v.  Ortmayer,  (1891) 
J41  U.  S.  419,  12  S.  Ct.  76,  36  U.  S.  (L. 
ed.)  800;  Lehigh  Vallev  R.  Co.  v.  Mellon, 
(1881)  104  U.  S.  112/26  U.  S.  (L.  ed.) 
639;  Ck>bum  Trollcv-Track  Mfg.  Co.  i?. 
Chandler,  (C.  C.  Mass.  1898)  91  Fed. 
260;  Brush  Electric  Co.  f.  Ft.  Wayne 
Electric  Light  Co.,  (C.  C.  Ind.  1889)  40 
Fed.  826. 

Failure  to  claim. —  Where  a  patentee 
has  made  his  claim,  he  has  thereby  dis- 
claimed and  abandoned  to  the  public  all 
other  combinations  and  improvements 
that  are  not  mere  invasions  of  the  device, 
combination,  or  improvement  which  he 
claims.  Kinloch  Telephone  Co.  r.  West- 
ern Electric  Co.,  (C.  C.  A.  8th  Cir.  1902) 
113  Fed.  652.  51  C.  C.  A.  362;  McClnin 
t?.  Ortmayer,  (1891)  141  U.  8.  419,  12  8. 
Ct.  76,  35  U.  8.  (L.  ed.)  800;  Yale  Lock 
Mfg.  Co.  V.  Sargent,  (1886)  117  U.  S. 
373,  6  8.  Ct.  931,  29  U.  8.  (L.  ed.)  950; 
Keystone  Bridge  Co.  v.  Phoenix  Iron  dlo., 
(1877)  96  r.  S.  274,  24  U.  S.  (L.  ed.) 
344;  Adams  Electric  R.  Co.  r.  Lindell  R. 
Co.,  (C.  C.  A.  8th  Cir.  1896)  77  Fed. 
432,  40  U.  8.  App.  482,  23  C.  C.  A.  223; 
Stirrat  t\  Excelsior  Mfg.  Co.  (C.  C.  A. 
8th  Cir.  1894)  61  Fed.  980,  27  U.  8. 
App.  13,  10  C.  C.  A.  216;  Buffington'a 
Iron  Bldg.  Co.  r.  Eustis,  (C.  C.  A.  8th 
Cir.  1895)  66  Fed.  804,  27  U.  8.  App. 
693,  13  C.  C.  A.  143;  McBride  v.  King- 
man, (C.  C.  A.  8th  Cir.  1899)  97  Fed. 
217,  38  C.  C.  A.  123. 

"The  patent  itself  is  a  solemn  declara- 
tion of  the  inventor  that  every  improve- 
ment, device,  and  combination  not  claimed 
by  him  therein  is  not  his  invention  or  dis- 
covery, but  is  the  property  of  the  public.'* 
Buffington's  Iron  Bldg.  Co.  v.  Eustis,  (C. 
C.  A.  8th  Cir.  1895)  65  Fed.  804,  27  U.S. 
App.  693,  13  C.  C.  A.  143. 

The  presumption  is  that  any  such  un- 
claimed combination  or  improvement  wa* 
not  the  invention  or  discovery  of  the  pat- 
entee. Buffington's  Iron  Bldg.  Co.  r. 
Eustis,  (C.  C.  A.  8th  Cir.  189o)  65  Fed. 
804,  27  U.  S.  App.  693,  13  C.  C.  A.  143. 


Estoppel  aa  to  mf ttert  not  claimed  - 
When  an  inventor  haa  made  his  claims  he 
has  dedicated  to  the  public  all  other  de- 
vices, combinations,  and  improvements 
manifest  from  his  specification  and  claims, 
and  is  estopped  by  his  patent  from  claim- 
ing a  monopoly  as  to  such  devices,  com- 
binations, or  improvements.  O.  H.  Jewell 
Filter  Co.  v.  Jackson,  (C.  C.  A.  8th  Cir. 
1906)    140  Fed.  340,  72  C.  C.  A.  304. 

Other  devices  renounced  by  ipecific 
claim. —  The  claim  for  a  specific  combina- 
tion or  device  in  a  patent  is  a  renuncia- 
tion of  every  claim  to  any  other  com- 
binations or  devices  for  performing  the 
same  functions  that  are  apparent  from 
the  face  of  the  patent,  and  are  not  color- 
able evasions  of  the  combination  or  device 
claimed.  Doze  v.  Smith,  ( S.  D.  la.  1893 ) 
66  Fed.  327. 

A  patentee  dedicates  to  the  public  every 
combination  and  improvement  apparent 
on  the  face  of  his  specification  which  he 
does  not  point  out  and  distinctly  claim 
as  his  discovery  or  invention.  Ide  t* .  Tror- 
licht,  etc..  Carpet  Co.,  (C.  C.  A.  8th  Cir. 
1902)  115  Fed.  137,  63  C.  C.  A.  341. 

Part  described  not  claimed. — An  ele- 
ment not  mentioned  in  a  claim  of  a  pat- 
ent for  a  combination  cannot  be  read  into 
it,  although  it  may  appear  in  the  speci- 
fication; but  if  a  claim  includes  an  ele- 
ment in  general  terms  and  refers  to  the 
specification  to  identify  it,  such  element 
'  may  be  read  into  the  claim.  Duncan  r. 
Cincinnati  Butchers'  Supply  Co.,  (C.  C. 
A.  6th  Cir.  1909)  171  Fc»d.  666,  96  C.  C. 
A.  400.   • 

In  Treibacher-Chemische  Werke,  etc., 
Co.  r.  Roessler,  etc.,  Chemical  Co.,  (C.  C. 
A.  2d  Cir.  1914)  219  Fed.  210,  136  C.  C. 
A.  108,  the  court  said:  "Numerous  au- 
thorities sustain  the  proposition  that 
when,  as  here,  a  pioneer  patentee  claims 
an  alloy  of  one  or  more  rare  earth  metals 
with  one  or  more  nonrare  earth  metals, 
he  is  not  restricted  to  named  varieties  of 
either,  unless  he  has  himself  restricted 
his  claim  by  something  in  his  specifica- 
tions, as  Weldbach  did,  on  the  rare  earth 
side  of  the  combinations,  by  the  statement 
that  in  his  alloy  cerium  is  an  essential. 
( Winans  t?.  Denmead,  (1863)  15  How.  330, 
14  U.S.  (L.  ed.)  717.)" 

An  inventor  cannot  go  beyond  what  he 
has  claimed  and  insist  that  his  patent 
covers  something  not  claimed,  merely  be- 
cause it  is  to  be  found  in  the  descrh>tive 
part  of  the  specification.  Lehigh  Valley 
R,  Co.  V.  Mellon,  (1881)  104  IJ.  S.  112,  26 
U.  S.  (L.  ed.)  639. 

Part  claimed  not  described. —  Where,  in 
an  application  for  patent  for  an  improve- 
ment  in  cans  and  powder  boxes,  the  claim 
is  for  a  combination  of  two  closures,  and 
such  combination  is  held  to  have  no  pat- 
entable novelty,  the  applicant  cannot  suc- 
cessfully contend  that  he  is  nevertheless 
entitled  to  a  patent,  in  that  he  has  sub- 
stituted a  permanent  for  a  movable  per- 
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forated  pivoted  cap  and  that  he  makes 
a  specific  perforation  at  a  specified  point 
in  the  box  or  can.  Even  if  snch  features 
are  patentable,  they  should  have  been 
pointed  out  in  the  specifications,  and  the 
claims  should  have  been  limited  to  them. 
In  re  Seabury,  (1904)  23  App.  Cas.  (D. 
C.)    377. 

Feature  not  claimed. —  Where  an  allegjed 
element  or  characteristic  feature  of  an  in- 
vention is  not  necessarily  inherent  in  the 
invention  itself,  the  failure  of  the  pat- 
entee to  refer  to  it  is  persuasive  evidence 
that  it  is  not  within  the  scope  of  his  in- 
vention, and,  not  being  disclosed  to  the 
public,  it  should  not  be  read  into  the 
patent.  Edison  Qeneral  Electric  Co.  v. 
Cronse-Hinds  Electric  Co.,  (C.  C.  A.  2d 
Cir.  1907)  152  Fed.  437,  81  C.  C.  A.  579, 
reversing  (N.  D.  N.  Y.  1906)  146  Fed.  539. 
Particular  advantage  not  claimed. — 
That  a  particular  advantage  of  a  plitented 
device  was  not  claimed  or  mentioned  in 
the  specification  will  not  exclude  it  from 
the  scope  of  the  patent  if  it  was  neces- 
sarily achieved  by  the  invention.  Kel- 
logg Switchboard,  etc.,  Co.  t;.  Dean  Elec- 
tric Co.,  (C.  C.  A.  6th  Cir.  1910)  182  Fed. 
991,  105  C.  0.  A.  545,  affirming  (N.  D. 
Ohio  1908)    168  Fed.  549. 

Characteristics  of  device  ditclosed  but 
not  specifically  claimed. — A  patentee  is 
entitled  to  the  benefit  accruing  from  a 
characteristic  of  his  device  which  ift 
clearly  disclosed,  although  not  specifically 
claimed.  E.  H.  Angle  Regulating  Appli- 
ance Co.  V.  Aderer,  (S.  D.  N.  Y.  1909) 
171  Fed.  93. 

CotthinatiOii  or  device  not  claimed.—  It 
would  be  rank  injustice  to  permit  a  pat- 
entee, after  a  combination  or  device  that 
he  did  not  claim  has  gone  into  general 
use,  and  years  after  his  patent  was 
granted,  to  read  that  combination  or  de- 
vice into  one  of  the  claims  of  his  patent, 
and  to  recover  for  its  infringement  of 
every  one  who  has  used  it  on  the  faith 
of  his  solemn  declaration  that  he  did  not 
claim  it.  Dobson  r.  Cubley,  (1893)  149 
U.  S.  117,  13  S.  Ct.  796,  37  U.  S.  (L.  ed.) 
6T1;  McClain  t>.  Ortmayer,  (1891)  141 
U.  8.  419,  12  8.  Ct.  76,  35  U.  8.  (L.  ed.) 
800;  Parker,  etc.,  Co.  v,  Yale  Clock  Co., 
(1887)  123  U.  8.  87,  8  8.  Ct.  38,  31  U.  8. 
(L.  ed.)  100;  Wollensak  v.  Reiher, 
(1885)  115  U.  8.  96,  5  8.  Ct.  1137,  29 
U.  8.  (L.  ^.)  350;  Mahn  r.  Harwood, 
(1884)  112  U.  8.  354,  5  S.  Ct.  174,  6  8. 
Ct,  451,  28  U.  8.  (L.  ed.)  665;  Miller 
F.  Bridgeport  Brass  Co.,  (1882)  104  U. 
S.  350,  26  U.  8.  (L,  ed.)  783;  Buffington's 
Iron  Bldg.  Co.  €.  Eustis,  (C.  C.  A.  8th 
Cir.  1895)  65  Fed.  804,  27  U.  8.  App. 
893,  13  C.  C.  A.  143;  Faddock  v.  Coxon, 
(C.  C.  N".  Y.  1891)  45  Fed.  578;  Heine 
Safety  Boiler  Co.  v.  Anheuser-Buai'h  Brew- 
ing Ass*n,  (E.  D.  Mo.  1890)  43  Fed.  786. 
Failure  to  include  mechanical  devices. — 
A  claim  for  a  machine  or  for  a  combina- 
tion of  mechanical  device*  is  not  invalid 


or  insufiicient  because  it  fails  to  include 
mechanical  devices  for  uniting  or  operat- 
ing the  machine  or  combination  which 
readily  suggest  themselves  to  a  mechanic 
skilled  in  the  art,  or  which  are  pointed 
out  in  -the  specifications  or  drawings  as 
means  for  the  purpose.  Brammer  v, 
8chroeder,  (C.  C.  A.  8th  Cir.  1901)  106 
Fed.  918,  46  C.  C.  A.  CI. 

Subsequent  patent  for  unclaimed  de- 
vice.— A  description  of  a  device  or  com- 
hl^iation  ii^hich  is  not  claimed  in  the 
drawings  or  specification  of  a  patent 
estops  the  patentee  from  securing  a  mo- 
nopoly of  its  use  by  a  subsequent  patent 
as  well  as  by  any  other  means.  James  v. 
OampbeU,  (1882)  104  U.  8.  356,  26  U.  8. 
(L.  ed.)  786;  Adams  v.  Bellaire  Stamp- 
ing Co.,  (8.  D.  Ohio  1886)  28  Fed.  360; 
McBride  v.  Kingman,  (C.  C.  A.  8th  (Hr; 
1899)  97  Fed.  217,  38  C.  C.  A.  123. 

The  claim  as  allowed  must  be  read  and 
interpreted  with  reference  to  the  rejected 
claim  and  to  the  prior  state  of  the  art  and 
cannot  be  so  construed  as  to  cover  either 
what  was  rejected  by  the  patent  office 
or  disclosed  by  prior  devices.  Leggett  v. 
Avery,  (1880)  101  U.  8.  256,  25  U.  8. 
(L.  ed.)  865;  Shepard  v,  Carrigan,  (1886) 
116  tJ.  8.  593,  6  S.  Ct.  493,  29  U.  S. 
(L.  ed.)  723;  Knapp  v,  Morss,  (1893)  150 
U.  S.  221,  14  S.  Ct.  81,  37  U.  8.  (L.  ed.) 
1059. 

While  not  allowed  to  retive  a  claim  by 
a  broad  constructibn  of  the  claim  allowea, 
yet  the  patentee  is  entitled  to  a  fair  con- 
struction of  the  terms  of  his  claim  as 
actually  granted.  Hubbell  v.  U,  8.,  ( 1900) 
179  U.  8.  77,  21  8.  Ct.  24,  46  U.  S.  (L. 
ed.)  95. 

Extent  of  patentee's  rights.— A  pat- 
entee who  has  sufficiently  described  and 
distinctly  claimed  his  invention  is  en- 
titled to  every  use .  to  which  his  device 
can  be  applied,  whether  he  perceived  or 
was  aware  of  all  of  such  uses  at  the  time 
he  secured  his  patent  or  not.  Acme  I'ruck, 
etc.,  Co.  V.  Meredith,  (C.  C.  A.  8th  Cir. 
1910)   183  Fed.  124,  105  C.  C.  A.  414. 

Where  a  patented  pump  was  designed 
primarily  for  use  as  an  air  pump,  the 
fact  that  it  may  also  be  used  as  a  com- 
bined air  and  water  pump,  or  as  a  water 
pump,  and  that  such  uses  are  claimed, 
does  not  deprive  the  patentee,  in  deter- 
mining invention,  of  the  weight  to  be  given 
to  the  merits  which  attach  to  the  use  of 
the  punip  as  an  air  pump.  Warren  Steam 
Pump  (jo.  V.  Blake,  etc..  Steam  Pump 
Works,  (C.  C.  A.  1st  Cir.  1908)  163  Fed. 
263,  91  C.  C.  A.  19,  affirming  (C.  C.  Mass. 
1907)  155  Fed.  285. 

6.  Amendment  of  Claim 

Generally. —  If  an  inventor  comes  to 
better  understand  the  principles  of  his  in- 
vention while  his  application  for  a  patent 
is  pending,  an  amendment  of  his  claims 
to  conform  thereto  does  not  introduce  any 
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original  matter  nor  enlarge  his  invention, 
and  is  within  his  legal  right.  Cleveland 
Foundry  Co.  v.  Detroit  Vapor  Stove  Co., 
(C.  C.  A.  6th  Cir.  1904)  131  Fed.  853, 
68  C.  C.  A.  233. 

The  settled  limitation  on  the  amend- 
ment of  applications  in  respect  of  claims 
is  that  there  must  be  a  basis  for  them  in 
the  description  and  speciilcations  of  the 
application  as  originally  filed.  In  re  Dun- 
can, (1906)  28  App.  Cas,  (D.  C.)  467. 

A  claim  made  by  amendment  to  matter 
not  disclosed  in  the  application  as  origi- 
n^ly  filed  is  invalid.  Boyce  r.  Stewart- 
Warner  Speedometer  Corp.,  (C.  C.  A.  2d 
Cir.  1914)  220  Fed.  118,  136  C.  C.  A.  72. 

Where  there  has  been  a  rejection,  fol- 
lowed by  an  amendment,  it  is  natural  to 
think  of  the  net  result  as  a  limitation; 
but  it  may  or  may  not  be.  Not  infre- 
quently it  is  a  mere  expedient  for  over- 
coming the  examiner's  unfounded  objec- 
tion, or  it  only  makes  more  clear  to  him 
the  real  meaning  of  the  claim  as  it  already 
existed,  or,  if  a  limitation,  it  is  in  some 
particular  which  is  wholly  without  effect 
as  to  the  point  involved  in  the  subsequent 
litigation  where  the  proceedings  are  under 
examination;  indeed,  sometimes,  the 
amendment  is,  in  that  particular,  if  not 
generally,  a  distinct  broadening  of  the 
claim.  The  exact  thing  done  must  be 
examined  from  all  sides,  and  especially  in 
connection  with  the  point  later  in  contro- 
versy, before  its  effect  can  be  interpreted. 
Crown  Cork,  etc.,  Co.  r.  Sterling  Cork, 
etc.,  Co.,  (C.  C.  A.  6th  Cir.  1914)  217 
Fed.  381,  133  C.  C.  A.  297. 

Additional  claims  by  amendment. —  The 
fact  that  a  new  claim  was  inserted  in  an 
application  for  a  patent  by  the  attorney 
for  the  applicant  without  any  new  oath 
does  not  render  the  patent  invalid  as  to 
such  claim,  where  it  was  within  the  in- 
vention described  in  the  specification.  Cut- 
ler-Hammer Mfg.  Co.  V.  Union  Electric 
Mfg.  Co.   (E.  D.  Wis.  1906)   147  Fed.  266. 

Improvements  set  up  by  amendment  of 
claims. — A  patentee  is  not  estopped  from 
maintaining  and  securing  by  an  amended 
claim  every  improvement  that  he  has  in- 
vented that  was  not  disclosed  by  the  refer- 
ences on  which  his  original  claim  was  re- 
jected. Wayne  Mfg.  Co.  v.  Benbow-Bram- 
mer  Mfg.  Co.,  (C.  C.  A.  8th  Cir.  1909) 
168  Fed,  271,  93  C.  C.  A.  573,  affirmmg 
(E.  D.  Mo.  1908)  157  Fed.  559. 

Additional  applications  for  new  claims. 
—  While  amendment  of  claims  and  the  in- 
troduction of  new  claims  are  freely  al- 
lowed, provided  they  are  disclosed  and 
there  is  proper  basis  for  them  in  the 
original  specifications  or  drawings,  yet  no 
such  amendment  or  addition  will  be  al- 
lowed when  it  involves  new  matter  not  so 
disclosed  in  the  original  application,  as 
intervening  rights  of  other  parties  may 
have  accrued  which  may  be  affected  by  it; 
but  an  applicant  advancing  such  claims  is 


not  precluded  from  presenting  them  in  a 
new  and  distinct  application,  if  he  so  de- 
sires. In  re  Scott,  (1906)  26  App.  Cas. 
(D.  C.)  307. 

Amendments  to  meet  objections  of  pat- 
ent, office. — Where  an  applicant  for  a  pat- 
ent persisted  in  the  basic  idea  on  which 
he  claimed  invention,  although  amending 
his  claim  frcan  time  to  time  after  rejec- 
tions by  the  examiner  as  to  details  of 
construction  in  attempts  to  avoid  refer- 
ences by  the  examiner,  and  his  applica- 
tion was  finally  rejected  by  the  examiner, 
but  allowed  on  appeal,  on  the  broad 
ground  that  such  basic  idea  involved  in- 
vention, such  amendment  did  not  limit  the 
claim  as  finally  allowed  to  the  precise  con- 
struction therein  described.  Gray  Tele- 
phone Pay  Station  Co.  i\  Baird  Mfg.  Co., 
(C.  C.  A.  7th  Cir.  1909)  174  Fed.  417, 
98  C.  G.  A.  353. 

Where  an  applicant  for  a  patent  ma- 
terially modifies  a  claim  in  accordance 
with  a  requirement  of  the  patent  office, 
it  will  not  be  construed  as  it  would  have 
beoi  if  it  had  not  been  so  modified,  even 
though  the  modification  waa  made  under 
protest,  or  the  decision  of  the  patent 
office  was  erroneous.  Johnson  Furnace, 
etc.,  Co.  fj.  Western  Furnace  Co.,  (C.  C. 
A.  8th  Cir.  1910)  178  Fed.  819,  102  C. 
0.  A.  267. 

It  is  of  the  essence  of  the  rule  whereby 
an  inventor  is  estopped  from  claiming  to 
the  full  of  his  invention  as  disclosed  by 
his  specification  and  claims  in  conse- 
quence of  his  concessions  to  meet  the  re- 
quirements of  the  patent  office,  and  so 
obtain  his  patent,  that  the  requirements 
which  were  conceded  by  him  should  con- 
cern the  matter  on  which  the  estoppel  is 
raised,  and  whether  the  examiner  states 
his  objection,  or  contents  himself  with  a 
reference,  the  estoppel  does  not  extend  to 
a  matter  not  stated  in  the  objection  or 
disclosed  by  the  reference.  Vrooman  v. 
Penhollow,  (C.  C.  A.  6tii  Wr.  1910)  179 
Fed.  296,  102  C.  C.  A.  484. 

Effect  of  amending  specifications. — 
Claims  of  a  patent  are  to  be  taken  as  the^ 
]|^ead,  and  are  not  limited  by  an  amend- 
ment of  the  specification  more  particu- 
larly describing  the  device  shown  in  the 
drawings  to  meet  objections  of  the  patent 
office,  where  the  claims  themselves  are 
left  unchanged.  Manhattan  General 
Constr.  Co.  v.  Helios-Upton  Co.,  (E.  D. 
Pa.  1906)   136  Fed.  785. 

7.    Acceptance  of  Claim 

Accepting  narrowed  claim. —  If  an  appli- 
cant in  order  to  get  his  patent  accepts 
one  with  a  narrower  claim  than  that  con- 
tained in  his  original  application  he  is 
bound  by  it.  If  dissatisfied  with  the  de- 
cision rejecting  his  application  he  should 
pursue  his  remedy  by  appeal.  Shepard  r. 
Carrigan,   (1886)   116  U.  S.  593,  6  S.  Ct 
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493,  29  U.  S.  (L.  ed.)  723;  Crown  Cork, 
etc.,  Co.  1?.  Sterling  Cork,  etc.,  Co.,  (C 
C.  A.  6th  Cir.  1914)  217  Fed.  381,  133 
C.  C.  A.  297. 

The  claims  of  a  patent  as  allowed  must 
l)e  construed  with  reference  to  the  action 
of  the  patent  office  thereon  as  the  prior 
art;  they  are  not  affected  hy  a  mere 
change  in  the  wording  at  the  instance  of 
the  patent  ofuce  which  leaves  the  sub- 
stance unchanged,  but,  if  narrowed  in 
scope,  and  so  accepted  by  the  applicant, 
he  is  bound  thereby.  Welsbach  Light  Co. 
V.  Cremo  Incandescent  Light  Co.,  (C.  C. 
A.  2d  Cir.  1907)  151  Fed.  1023  mem.,  81 
C.  C.  A.  683,  affirming  (S.  D.  N.  Y.  1906) 
145  Fed.  521. 

Where  an  applicant  for  a  patent  repeat- 
edly acquiesced  in  the  rejection  of  broad 
claims  and  substituted  therefor  narrower 
ones  until  his  application  was  granted, 
the  owner  of  the  patent  cannot  be  heard 
to  insist  that  the  narrower  claims  allowed 
shall  cover  the  same  as  the  broader  ones 
rejected.  St.  Louis  St.  Flushing  Mach. 
Co.  V,  American  St.  Flushing  Mach.  Co., 
(C.  C.  A.  8th  Cir.  1907)  166  Fed.  574, 
84  C.  C.  A.  340. 

An  applicant  for  a  patent,  who  trims 
away,  modifies,  and  otherwise  defines  his 
specification  and  claims  to  meet  references 
made  by  the  patent  office,  must  be  deemed 
to  have  surrendered  and  disclaimed  what 
he  conceded,  and  to  have  imposed  such 
definitions  upon  the  language  of  the  pat- 
ent as  he  attributed  to  it  in  order  to 
secure  the  grant.  American  Stove  Co.  v. 
Cleveland  Foundry  Co.,  (C.  C.  A.  6th 
Cir.  1908)  168  Fed.  978,  86  C.  C.  A.  182, 
revernng  (N.  D.  Ohio  1907)  167  Fed.  562. 

Where  an  applicant  for  a  patent  con- 
testing with  others,  and  after  repeated  re-  • 
jeetions,  in  order  to  obtain  a  patent  at 
all  bases  his  claim  thereto  on  a  ''  peculiar 
organization  "  of  parts,  and  specifies  and 
speeifically  names  and  locates  those  sev- 
eral parts,  he  is  held  to  the  peculiar  or- 
ganization so  particularized,  specified,  and 
claimed.  Safety  Cnr  Pleating,  etc.,  Co.  t*. 
Consolidated  Car  Heating  Co.,  (K.  D.  N. 
Y.  1908)   160  Fed.  476. 

8.   Rejection  of  Claim 

In  general. —  Until  the  patentee  ac- 
cepts tht  patent  he  cannot  be  held  im- 
pliedly to  disclaim  anything  in  his  real 
discovery.  If  he  makes  a  claim  which 
is  rejected  and  he  accepts  the  patent  with- 
out the  claim,  then  he  waives  the  right  to 
a  monopoly  therein.  Pittsburgh  Reduc- 
tion Co.  1?.  Cowles  Electric  Inciting,  etc., 
Co.,  (N.  D.  Ohio  1893)   55  Fed.  301. 

Where,  after  the  granting  of  a  patent 
for  a  process^  an  application  filed  bv  the 
same  applicant  at  the  same  time  for  a 
patent  on  the  resulting  product  was  re- 
jected by  the  patent  office  on  the  ground 
of  lack  of  patentable  novelty,  because  of 


more  than  two  years'  prior  use,  and  the 
applicant  acquiesced  in  such  rejection,  he 
is  bound  by  the  finding,  at  least  as  to 
want  of  patentable  novelty,  and  his  proc- 
ess patent  must  be  construed  as  limited 
in  accordance  with  such  finding.  Mica 
Insulator  Co.  v.  Commercial  Mica  Co., 
(K.  D.  111.  1907)    157  Fed.  90. 

The  fact  that  a  claim  in  an  application 
for  a  patent  was  rejected  by  the  patent 
office  and  another  substituted  by  the  ap- 
plicant does  not  preclude  a  broad  con- 
struction of  the  claim  as  allowed,  except 
as  to  features  which  were  clearly  sur- 
rendered by  the  substitution;  and  where 
the  claim  as  allowed  contained  a  new 
feature  or  element  not  contained  in  the 
original  claim  such  feature  or  element  is 
entitled  to  the  benefit  of  the  doctrine  of 
equivalents  wholly .  unaffected  by  the  re- 
jection of  the  original  claim.  Sharp  v. 
Physicians',  etc..  Appliance  Co.,  (E.  D. 
Wis.  1909)   174  Fed.  424. 

Acqaiescenoe  in  rejection  of  claims. — 
The  rule  is  well  settled  that  where  an 
applicant  for  a  patent  acquiesces  in  the 
rejection  of  the  claim  presented,  and 
amends  the  same  or  substitutes  others  to 
meet  the  objections  of  tlie  patent  office,  he 
must  be  deemed  to  have  surrendered  and 
disclaimed  what  he  thus  conceded,  and  is 
bound  by  the  limitation  so  imposed;  and 
that  in  such  case  it  is  immaterial  whether 
the  patent  office  was  right  or  wrong  in 
rejecting  the  original  claims.  The  rule 
stated,  however,  rests  upon  the  proposition 
that  an  applicant  by  submitting  to  the  de- 
mands of  the  patent  office,  and  thereby 
surrendering  a  claim  or  limiting  its 
breadth,  is  deemed  to  have  abandoned  the 
feature  so  surrendered  and  to  have  dedi- 
cated it  to  the  public,  and  thereby  be- 
come estopped  from  asserting  that  the 
claim  so  allowed  has  the  breadth  of  the 
rejected  claim.  W.  W.  Sly  Mfg.  Co.  t?. 
Russell,  (C.  C.  A.  6th  Cir.  1911)  189 
Fed.  61,  110  C.  C.  A.  625;  Condit  Elec- 
trical Mfg.  Co.  17.  Westinghouse  Electric, 
etc.,  Co.,  (C.  0.  A.  Ist  Cir.  1912)  200 
Fed.  144,  118  C.  C.  A.  474. 

Estoppel  by  acquiescence  in  rejection. — 
Where  an  applicant  for  a  patent  ac* 
quiesces  in  the  rejection  of  claims  pre- 
sented, and  amends  the  same  or  sub- 
stitutes others  to  meet  the  objections  of 
the  patent  office,  he  must  be  deemed  to 
have  surrendered  and  disclaimed  what  he 
thus  conceded,  and  is  bound  by  the  limi- 
tations so  imposed,  and  it  is  immaterial 
whether  the  office  was  right  or  wrong  in 
rejecting  the  original  claims.  Campbell  «. 
American  Shipbuilding  Co.,  (C.  C.  A.  6th 
Cir.  1910)  179  Fed.  498,  103  C.  C.  A.  122. 

A  patentee  who  originally  sought 
broader  claims  which  were  rejected,  and 
acquiesced  in  such  rejection,  cannot  in- 
sist on  such  a  construction  of  an  allowed 
claim  as  would  cover  what  had  been 
previously    rejected.      Automatic    Switch 
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Co.  p.  Monitor  Mfg.  Co.,  (C.  C.  Md.  1910) 
180  Fed.   983. 

When  an  inventor  seeking  a  patent  for 
a  broad  claim  acquiesces  in  the  rejection 
of  the  same  by  tlie  patent  office  and  sub- 
stitutes therefor  a  narrower  one  which  is 
allowed,  such  claim  must  be  construed 
with  reference  to  the  rejected  claim  and 
the  prior  state  of  the  art,  and  will  not 
be  so  interpreted  as  to  cover  either  what 
was  rejected  by  the  patent  office  or  dis- 
closed by  prior  devices.  Boss  Mfg.  Co.  r. 
Thomas,  (C.  C.  A.  8th  Cir.  1910)  182 
Fed.  811,  105  C.  C.  A.  243. 

A  claim  in  a  patent  as  allowed  must 
be  read  and  interpreted  with  reference 
to  daiins  that  have  been  rejected  and  to 
the  prior  state  of  the  art,  and  cannot  be 
so  construed  as  to  cover  either  what  was 
rejected  by  the  patent  office  or  disclosed 
bv  prior  devices.  Cotto-Waxo  Chemical 
Co.  V.  Perolin  Co.,  (C.  C.  A.  8th  Cir.  1911) 
185  Fed.  267,  107  C.  C.  A.  373. 

A  patentee  who  acquiesces  in  rejection 
of  his  claim  is  estopped  from  maintaining 
that  an  amended  claim  covers  the  com- 
binations and  devices  shown  in  the  refer- 
ences, or  that  it  has  the  breadth  of  the 
rejected- claim,  but  is  not  estopped  from 
securing  by  an  amended  claim  every  im- 
provement and  combination  lie  has  in- 
vented that  was  not  disclosed  bv  the  refer- 
ences on  which  his  original  claim  was  re- 
fected. J.  L.  Owens  Co.  v.  Twin  City 
Separator  Co.,  (C.  C.  A.  8th  Cir.  1909) 
168  Fed.  259,  93  C.  C.  A.  561. 

Where  a  patentee  acquiesces  in  the  re- 
jection of  his  claim,  he  is  estopped  from 
maintaining  that  an  amended  claim  covers 
the  combinations  and  devices  shown  in 
the  first  claim,  or  that  it  has  the  breadth 
of  the  rejected  claim.  Wayne  Mfg.  Co.  v. 
^f^^^'^r^^rner  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1909)  168  Fed.  271,  93  C.  C.  A.  673, 
agvrmtng  (E.  D.  Mo.  1908)  157  Fed.  559. 
A  patentee  who  has  acquiesced  in  the 
rejection  of  his  original  claim,  because  it 
was  said  by  the  examiner  to  be  antici- 
pated by  references  he  made,  is  not 
thereby  estopped  from  claiming  and  se- 
curing by  an  amended  claim  every  new 
ajid  useful  improvement  he  has  invented 
that  IS  not  disclosed  by  those  references. 
National  HoUow  Brake-Beam  Co.  v.  Inter- 
^angeable  Brake-Beam  Co.,  (C.  C.  A.  8th 
Cir.  1901 )  106  Fed.  693,  45  C.  C.  A.  644. 

Acquiescence  in  the  rejection  of  a 
clautt  on  references  cited  in  the  patent 
office,  and  the  acceptance  of  a  patent  on 
an  amended  claim,  estops  the  patentee 
from  maintaining  that  the  amended  claim 
covers  the  devices  shown  in  the'  refer- 
ences and  that  it  has  the  breadth  of  the 
claim  rejected;  but  this  U  the  limit  of 
tiic  estoppel."  National  Hollow  Brake- 
Beam  Co.  V,  Interchangeable  Brake-Beam 
Co.,  (C.  C.  A.  8th  Cir.  1901)  106  Fed. 
693,  45  C.  C.  A.  544. 

In  Drum  i\  Turner,  (C.  C.  A.  8th  Cir. 
1914)    219    Fed.    188,    136   C.   C.   A.    74, 


reversing  (D.  C.  Minn.  1913)  209  Fed. 
854,  the  court  said :  "  The  rule  by  which 
this  question  must  be  answered  is  that 
a  patentee  who  acquiesces  in  the  rejection 
of  his  claim  on  a  reference  cited  in  the 
patent  office  and  accepts  a  patent  on  soi 
amended  claim  is  thereby  estopped  from 
maintaining  that  the  latter  claim  covers 
the  device  shown  in  the  reference  and 
that  it  has  the  breadth  of  the  original 
claim.  But  one  who  acquiesces  in  the 
rejection  of  his  claim  because  it  is  said 
to  be  anticipated  by  another  patent  or 
reference  is  not  thereby  estopped  from 
claiming  and  securing  by  an  amended 
claim  every  known  and  useful  improve- 
ment that  is  not  described  in  such 
reference." 

In  O'Brien-Worthen  Co.  t?.  Stempel,  (C. 
C.  A.  8th  Cir.  1913)  209  Fed.  847,  128  C. 
C.  A.  53,  the  court  said :  "  It  is  an  in- 
disputable principle  of  the  law  of  pat- 
ents that,  if  a  patentee  acquiesces  in  the 
rejection  of  his  claims  on  references  cited 
in  the  patent  office  and  accepts  a  patent 
on  an  amended  or  substituted  claim,  he 
is  thereby  estopped  from  maintaining  that 
the  amended  or  substituted  claim  coyers 
the  combination  or  devices  shown  in  the 
references  and  from  successfully  claiming 
that  the  substituted  claim  has  the  breadth 
of  the  claims  that  were  rejected.  But  he 
is  not. estopped  from  claiming  and  secur- 
ing by  his  amended  claim  every  known 
and  useful  improvement  which  he  has  in- 
vented and  which  is  not  disclosed  by  the 
references." 

Estoppel  by  acquiescence  in  modifica- 
tion.—  If  a  claim  of  a  patent  is  itself  bo 
changed  through  action  of  the  patent 
office  as  to  limit  it  to  a  particular  means 
for  performing  a  function,  acquiescence 
therein  by  the  inventor  estops  him  from 
claiming  any  different  device  as  an  in- 
fringement, and  also  acquiescence  in  the 
rejection  of  certain  claims  for  "means" 
generally,  and  the  allowance  of  claims  de- 
scribing specific  means  precludes  a  con- 
struction of  such  claims  which  would  in- 
clude other  means.  XXth  Century  Heat- 
ing, etc.,  Co.  V.  Taplin,  etc.,  Co.,  (C.  C. 
A.  6th  Cir.  1910)  181  Fed.  96,  104  C. 
C.  A.  156. 

A  patentee  who  canceled  all  the  orig- 
inal claims  in  his  application  on  objec- 
tions by  the  patent  office,  and  substituted 
a  new  claim  which  was  allowed,  is  ea- 
topped  to  claim  a  construction  of  such 
claim  which  would  make  it  equivalent 
to  those  canceled.  Langan  v.  Warren  Axe, 
etc,  Co.,  (W.  D.  Pa.  1910)  181  Fed.  14a. 
Claims  limited  by  estoppela  in  general. 
—  While  the  courts  will  ascertain  what 
contribution  an  inventor  has  made  to 
the  art  to  which  his  invention  relates, 
and  will  protect  him  to  tiie  full  extent 
of  that  contribution,  due  weight  must  be 
given  to  any  estoppel  whi<^  he  haa 
created  by  reason  of  anything  done  by 
him,  or  suffered  to  be  done,  either  prioV 
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or  gubfieqiie&t  to  the  inming  of  his  i^&t-  26  App.  Gas.  (D.  C.)  238,  affirmed  (1907) 

ent,  which   prevents  him   from   claiming  204  U.  S.  600,  27  S.  Ct.  307,  51  U.  S. 

lus  invention  in  its  entirety.    Computing  (L.  ed.)   645. 
Scale  Co.  r.  Automatic  Scale  Co.,  (1906) 


Sec.  4889.  [DrawlngB,  when  requisite.]  When  the  nature  of  the  ease 
admits  of  drawings,  the  applicant  shall  furnish  one  copy  signed  hy  the 
inventor  or  his  attorney  in  fact,  which  shall  be  filed  in  the  Patent  Office ; 
and  a  copy  of  the  drawing  to  be  furnished  by  the  Patent  Office,  shall  be 
attached  to  the  patent  as  a  part  of  the  specification.    [22.  8.] 

As  originally  enacted  .this  section  was  as  follows : 

"Seol  4889.  When  the  nature  of  the  case  admits  of  drawings,  the  applicant  shall 
furnish  one  copy  signed  hy  the  inventor  or  his  attorney  in  fact,  and  attested  by  two 
witnesses,  which  shall  be  filed  in  the  Patent-Office;  and  a  copy  of  the  draiwing,  to  be 
furnished  by  the  Patent-Office,  shall  be  attached  to  the  patent  as  a  part  of  the  specifi- 
eation." 

Act  of  July  8;  1870,  ch.  230,  16  SUt.  L.  201. 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  March  3,  1915,  ch.  94,  |  2, 
38  Stat.  L.  959.  The  amendment  consisted  in  striking  out,  after  the  words  "  attorney 
in  fact,"  the  words  "  and  attested  by  two  witneases." 


Snfficieiicy  of  drawings. —  Where  the 
drawings  are  such  that  in  connection 
with  the  specifications  a  AkiUed  mechanic 
will  be  enabled  to  construct  the  inven- 
tion, such  drawings  are  sufficient.  Ameri- 
can Hide,  etc,  Splitting,  etc.,  Mach.  Co. 
V.  American  Tool,  etc.;  Co.,  (1870)  Holmes 
503,  1  Fed.  Cas.  No.  302;  PuUman  Palace 
Car  Co.  r.  Wagner  Palace  Car  Co.,  (N. 
B.  lU.  1889)  38  Fed.  416. 

When  necessary. —  Drawings,  however, 
are  not  necessary  until  after   the  issu- 


ance of  the  patent  and  they  need  not  ac- 
company the  application.  O'ReiUy  v, 
Morse,  (1863)  16  How.  62,  14  U.  S.  (L. 
ed.)  601;  Fren<Ui  v.  Rogers,  (1851)  1 
Fish.  Pat.  Cae.  133,  9  Fed.  Cas.  No.  5,103. 
Patent  office  drawings  —  Patent  office 
drawings  are  not  working  drawings. 
Their  object  is  to  aid  in  conveying  to  one 
skilled  in  the  art  the  idea  of  the  inventor. 
€k>ld  r.  Gold,  (1909)  M  App.  Cas.  (D. 
C.)    162. 


Sec.  4890.  [Spedmena  of  ingredients,  etc.]  When  the  invention  or  dis- 
covery is  of  a  composition  of  matter,  the  applicant,  if  required  by  the  Com- 
missioner, shall  furnish  specimens  of  ingredients  and  of  the  composition, 
sufficient  in  quantity  for  the  purpose  of  experiment.    [B.  8.] 

Act  of  July  S,  1870,  .ch.  230,  16  Stat.  L.  201. 


Discretion  of  patent  office. —  It  is  within 
the  discretion  of  the  patent  office  to  re- 

auire   or  dispense  witn   specimens.     Ba- 
ische  Anilin,  etc.,  Fabrik  v.  Cockrane, 
(1879)    16  Blatchf.  165,  2  Fed.  Cas.  No. 
719. 
Failure    to    furnish     specimens. —  The 


validity  of  the  patent  is  not  affected  by 
a  failure  to  furnish  specimens  of  ingre- 
dients. Badische  Anilm,  etc.,  Fabrik  v, 
Cockrane,  (1879)  16  Blatchf.  155,  1  Fed. 
Cas.  No.  719;  Tarr  v.  Folsom,  (1874) 
Holmes  (U.  S.)  313,  23  Fed.  Cas.  No. 
13,766. 


Sec.  4891.  PUodel,  when  requisite.]  In  all  cases  which  admit  of  repre- 
sentation by  model,  the  applicant,  if  required  by  the  Commissioner,  shall 
furnish  a  model  of  convenient  size  to  exhibit  advantageously  the  several 
parts  of  his  invention  or  discovery.    [£.  8,] 

Act  of  July  8,  1830,  ch.  230,  16  Stai.  L.  201. 


Models. —  An  invention  relating  to  ma- 
chinery may  be  eichibited  either  in  a  draw« 
ing  or  in  a  model  so  as  to  la^  the  founda- 
tion of  a  claim  to  priority,  if  it  be  suffi- 
ciently plain  to  enable  those  skilled  in 
the  art  to  imderstand  it.    Webster  Loom 

7  F.  S.  A.— 7 


Co.  V.  Biggins,  (1881)   106  TT.  S.  680,  26 
U.  S.  (L.  ed.)   1177. 

Models  which  were  a  part  of  the  case 
below  may  be  resorted  to  for  clearer  in- 
formation on  appeal.  Hogg  v.  Emerson, 
(1848)  6  How.  437,  12  U.  S.  (L.  ed.)  506, 
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Sec.  4892.  [Oath  required  from  applioanti]  The  applicant  shall  make 
oath  that  he  does  verily  believe  himself  to  be  the  original  and  first  inventor 
or  discoverer  of  the  art,  machine,  manufacture,  composition,  or  improve- 
ment for  which  he  solicits  a  patent;  that  he  does  not  know  and  does  not 
believe  that  the  same  was  ever  before  known  or  used;  and -shall  state  of 
what  country  he  is  a  citizen.  Such  oath  may  be  made  before  any  person 
within  the  United  States  authorized  by  law  to  administer  oaths,  or,  when 
the  applicant  resides  in  a  foreign  country,  before  any  minister,  charge 
d  'affaires,  consul,  or  commercial  agent  holding  commission  under  the  Gov- 
ernment of  the  United  States,  or  before  any  notary  public,  judge,  or  magis- 
trate having  an  official  seal  and  authorized  to  administer  oaths  in  the  foreign 
country  in  which  the  applicant  may  be,  whose  authority  shall  be  proved  by 
certificate  of  a  diplomatic  or  consular  officer  of  the  United  States.    [JB.  8.] 

As  originally  enact€d  this  section  was  ws  follows: 

"  Sec.  4892 /The  applicant  shall  make  oath  that  he  does  verily  believe  himself  to  be 
the  original  and  first  inventor  or  discoverer  of  the  art,  ma^ihine,  manufacture,  compo- 
sition, or  improvement  for  which  he  solicits  a  patent;  that  he  does  not  know  and  does 
not  believe  that  the  same  was  ever  before  known  or.  used;  and  ahall  etateof  what 
country  he  is  a  citizen.  Such  oath  may  be  made  before  any  person  within  the  United 
States  authorized  by  law  to  administer  oaths,  or  when  the  applicant  resides  in  a  for- 
eign country,  before  any  minister,  charge  d'affaires,  consul,  or  commercial  agent,  hold- 
ing commission  under  the  Government  of  the  United  States,  *  or  before  €Uiy  notary 
public  of  the  foreign  countrv  in  which  the  applicant  may  be." 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  202. 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  March  3,  1903,  ch.  1019, 
i  2,  32  Stat.  L.  1026,  ''  by  inserting  after  the  words  *  notary  public '  the  words  '  judge 
or  magistrate  having  an  official  seal  and  authorized  to  administer  oaths,'  and  by 
adding  at  the  end  thereof  the  words  *  whose  authority  shall  be  proved  by  certifieate  of 
a  diplomatic  or  eon&ular  officer  of  t^e  United  States;  '  so  that  the  section  so  amended 
ahall  read;  "  as  given  in  the  text. 


Essential  prerequisite. — This  oath  is  an 
essential  prerequisite  to  the  exercise  of 
jurisdiction  on  the  application  by  the 
commissioner,  and  the  courts  assign  the 
making  of  this  oath  as  a  part  of  the 
groundwork  for  the  rule  that  the  letters 
patent  are  prima  facie  evidence  of  the 
requisite  novelty  and  utilitv.  Alden  t*. 
Dewey,  (1840)  1  Story  336,^1  Fed.  Cas. 
No.  153;  In  re  Fultz,  (1853)  MacA.  Pat. 
Cas.  178,  9  Fed.  Cas.  No.  5,166;  In  re 
Wagner,  (1857)  MacA.  Pat.  Cas.  510,  28 
Fed.  Cas.  No.  1 7,038. 

Scope  of  oath. —  The  inventor  is  re- 
quired to  make  oath  only  to  that  for 
which  he  solicits  a  patent.  The  usual 
form  of  oath  should  not  be  construed  as 
narrower  than  this  unless  a  narrower  con- 
struction is  unavoidable.  Crompton,  etc., 
Loom  Works  v.  Stafford  Co.,  (D.  C.  Mass. 
191S)  205  Fed.  925. 

Extent  of  application  of  oath. —  An  oath 
applies  to  the  whole  specification  and  is 
not  to  be  confined  to  the  specific  claim. 
Hogg  f.  Emerson,  (1848)  6  How.  437,  12 
U.  S.  (L.  ed.)  505;  King  r.  Gednev, 
(1856)  MacA.  Pat.  Caa.  443,  14  Fed.  Cas. 
No.  7,795. 

Officer  "  authorized  by  law.**  —  A  notary 
public  of  one  of  the  states  is  an  officer 
"  authorized  by  law  *'  to  administer  oaths, 
within  the  meaning  of  this  section.  Pat- 
terson t*.  United  States,  (C.  C.  A.  9th  Cir. 


1913)  202  Fed.  208,  120  C.  C.  A.  660.  See 
also  Uv  S.  L\  Curtis,  (1882)  107  U.  S. 
671,  2  S.  Ct.  507,  27  U.  S.  (L.*ed.)  534. 

A  notary  of  Austria-Hungary,  not  au- 
thorized by  the  laws  of  his  country  to  ad- 
minister oaths  or  to  take  affidavits,  lacks 
the  requisite  authority  to  administer  the 
oath  prescribed  by  tnis  section.  Notary, 
(1892)    20  Op.  Atty.-Gen.  455. 

Omission  of  oath, —  W^here  a  patent  if 
granted  without  an  oath  its  omission  does 
not  affect  the  validity  of  the  patent. 
Whittemore  r.  Cutter,  (1813)  1  Gall.  429, 
29  Fed.  Cas.  No,  17,600;  Crompton  r. 
Belknap  Mills,  (1869)  3  Fish.  Pat.  Cas. 
536,  30  Fed.  Cas.  No.  18,285;  Holmes 
Burglar  Alarm  Tel.  Co.  r.  Domestic  Tel., 
etc.,  CV>.,  (C.  C.  N.  J.  1890)  42  Fed.  220; 
Dyer  v.  Rich,  (1840)   1  Mete.  (Mass.)  180. 

Oath  by  one  not  the  inventor. —  "  A  pat- 
ent which  is  not  supported  by  the  oath 
of  the  inventor,  but  applied  for  by  one 
who  is  not  the  inventor,  is  unauthorized 
by  law,  and  void,  and,  whether  taken  out 
in  the  name  of  the  applicant  or  of  any 
assign^  of  his,  confers  lio  rights  as 
against  the  public.''  Kennedy  r.  Hazel- 
ton,  (1888)  128  U.  S.  667,  9  S.  Ct.  202. 
32  U.  S.   (L.  ed.)   676. 

With  regard  to  a  patent  sworn  to  by 
one  not  the  inventor,  but  with  the  in- 
ventor's connivance,  the  court  said:  **  The 
patent  law  makes  it  essential  to  the  valid- 
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itj  of  a  patent  that  it  shall  be  granted 
OD  the  application  Bupported  by  the  oath 
of  the  original  and  nrst  iiiyentor,  or  of 
his  exectitor  or  administrator,  whether 
the  patent  is  issued  to  him  or  to  his  as- 
iigaeeJ*'  Kenned v  r.  Ha«elton,  (1888) 
128  U.  8.  667,  9  §.  Ct.  202,  32  U.  8.  (L. 
«Lj  576. 

OatH  1^  ageat  or  'attornet--*^  An  toath 
bj  the  agent  of  an  inventor  or  his  at- 
torney ia  not  sufficient.  Hancock  Inspi- 
rator' Co.  r.  Jenks,  (E.  D.  Mich.  1884) 
21  Fed.  »11. 

Oafh  by  adndsistratof  on  broadened 
application. —  Where  a  patentee  dies  and 
the  application  is  broadened  a  new  oath 
br  the  administrator  is  necessary  or  the 
patent  will  be  void.  Eagleton  Mfg.  Co. 
r.  West,  etc.,  Mfg.  Co.,  (S.  D.  N.  Y.  1880) 
2  Fed.  774. 

Reissue  application  on  assignee^  oath. 
—  Where  the  reissue  application  was  made 
on  the  oath  of  the  assignee  only,  that. of 
the  inventor  not  being  then  required  by 
hw,  it  was  none  the  less  considered  by 
the  court.  Freeman  v.  Asnms,- -  ( 1892 ) 
145  U.  S.  226,  12  S.  Ct.  939,  36  U.  S.  (L. 
cd.)    685. 

Change  of  worOa  in  claim. —  The  fact 
that  there  was  a  mere  chaiige  of  words  in 
t  claim  after  the  application  and  oath  is 
not  sufficient  to  reqnire  a  new  oath  where 
br  the  change  the  invention  claimed  is 
•imply  ma^  clearer  and  not  broadened. 
Bmafa  Electric  Co.  v.  Julien  Electric  Co., 
(S.  D.  N.  Y.  1890)   41  Fed.  679. 

Inaertidn  of  new  eiaim  within  invention. 
--The  insertion  of  a  new  claim  which 
is  within  the  invention  described  in  the 
ipecffieatidn  is  not  such  a  change  as  will 
require  a  new  oath.  John  R.  Williains 
Cow  c.  Miller^  etc.,  Mfg.  Co.,  (8.  D.  N.  Y. 
1901)    107  Fed:  290. 

An  applicant  for  a  patent  may  properly 
file  new  claims  in  the  patent  office  without 
▼erifie&tion,  where  they  are  within  the  in- 
vention as  disclosed  m  the  specification 
and  drawings,  and  narrotier  than  the 
original  claims.  General  Electric  Co.  r. 
Morgan-Gardner  Electric  Co.,  (C.  C.  A. 
7th  Cir.  1908)  168  Fed.  62,  93  C.  C.  A. 
474,  reversing  (N.  D.  111.  1907)  159  Fed. 
951. 

He^  matter  not  sworn  to. —  The 
amended  apeciflcation  of  the  Dolan  patent. 


No.  589,342,  for  a  duplex  acetylene  gas 
burner  or  tip  of  the  Bnneen  type,  having  a 
series  of  inclined  air  passages  in  the  sides, 
which,  for  the  first 'time,  if  at  all,  indi- 
cates as  the  essence  of  the  invention  so 
short  a  chamber  or  cylinder  as  to  prevent 
the  mixing  of  the  air  taken  into  it,  and 
to  emit  the  current  of  gas,  surrounded  by 
the  greater  part  of  such  air  as  an  envelope 
or  film,  is  void  under  tMs  section,  because 
introducing  entirely  new  matter  not  sworn 
to,  where  the  original  application  made 
no  claim  for  a  process,  and  disclosed  no 
invention  of  a  device.  Steward  r.  Amer- 
ican Lava  Co.,  (1909)  215  U.  S.  161,  30 
S.  Ct.  46,  54  U.  S.  (L.  ed.)  139,  affirming 
(C.  C.  A.  6th  Cir.  1907)  166  Fed.  7^1,  84 
C.  C.  A.  167. 

Supplementary  oath. — ^An  amendment  of 
a.  patent  application  requires  a  supple- 
mentary oaih  and  the  want  of  it  renders 
the  patent  void:.  Ney  Mfg.  Co.  t*.  G.  A. 
Swineford  Co.,  (N.  IX  Ohio  1913)  211  Fed. 
469. 

Form.«-The  oath  need  not  be  in  writ- 
ing. Hancock  Inspirator  Co.  r.  Jenks, 
(E.  D.  Mich.  1884)  21  Fed.  911. 

Date.-^An  oath  need  not  be  dated. 
French  v,  Rogers,  (1851)  1  Fish.  Pat.  Cas. 
133,  9  Fed.  Cas.  No.  5,103. 

Citixenahip  misstated^ — In  the  absence 
of  express  statutory  provision  avoiding  a 
patent  for  a  misstatement  as  to  citizen- 
ship, it  woQld  be  going  to  an  extreme 
length  for  the  court  to  hold  that  a  mere 
mistake  in  that  regard,  innocently  made, 
and  working  no  sort  of  harm,  should  have 
such  effect.  Tonduer  v.  Chambers,  ( N.  D. 
Pa.  1889)  37  Fed.  333. 

A  false  oath  ^  to  dtiaenship  renders 
the  patent  void.  Child  r.  Adams,  (1854) 
1  Fish.  Pat.  Cas.  189,  5  Fed.  Cas.  No. 
2,673. 

Recital  in  patent — Where  the  patent  re- 
cites that  the  required  oath  was  taken,  it 
is,  in  the  absence  of  fraud,  conclusive. 
De  Florez  v.  Reynolds,  (187*8)  14  Blatchf. 
506,*  7  Fed.  Cas.  No.  8,742;  Seymour  r. 
Osborne,  (1870^  11  Wall.  516,  20  U.  S. 
(L.  ed.)  83;  Hoe  t?.  Kahler,  (S.  D.  N.  Y. 
1886)  25  Fed.  271;  Hancock  Inspirator 
Co.  i\  Jenks,  (K  D.  Mich.  1884)  21  Fed. 
911;  Crompton  v.  Belknap  Mills,  (1869) 
3  Fish.  Pat.  Cas.  536,  30  Fed.  Cas.  No. 
18,285. 


Sec.  4893.  [Examination  and  iBSHing  patent]  On  the  filing  of  any 
such  application  and  the  payment  of  the  fees  required  by  law,  the  Com- 
miaBioner  of  Patents  shall  eause  an  examination  to  be  made  of  the  alleged 
new  invention  or  discovery;  and  if  on  such  examination  it  shall  appear  that 
the  claimant  is  justly  entitled  to  a  patent  linder  the  law,  and  that  the  same 
is  snflSciently  useful  and  important,  the  Commissioner  shall  issue  a  patent 
therefbr.    [R.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  6tat.  I/.  202. 
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Jurisdiction  of  patent  office. —  The  de- 
termination of  all  Questions  of  law  or 
fact  involT«d  in  the  allowance  or  rejection 
of  an  application  is  primarily  within  the 

S'  irisdiction  of  the  patent  office.  Hunt  t;. 
owe,  (1855)  MacA.  Pat.  Cas.  366,  12 
Fed.  Cas.  No.  6,891;  Wickersham  r. 
Singer,  (1860)  MacA.  Pat.  Gas.  645,  29 
Fed.  Cas.  No.  17,610;  Marcy  v.  Trotter, 
(1860)  3  App.  Com'r  Pat.  303,  16  Fed. 
Gas.  No.  9,063;  In  re  Wagner,  (1857) 
MacA.  Pat.  Cas.  510,  28  Ked.  Cas 
No.  17,038;  Mowrv  r.  Barbor,  (1858) 
MacA.  Pat.  Cas.  563,  17  Fed.  Gas.  No. 
9,892. 

No  power  to  annul  patent. —  The  Pat- 
ent Office  has  no  power  to  annul  or  vacate 
a  patent  duly  issued.  Mica  Insulator  Co. 
t?.  Commercial  Mica  Co.,  (N.  D.  111.  1907) 
157  Fed.  90. 

Doubt  as  to  patentability. —  Where 
there  is  doubt  as  to  whether  or  not  an 
applicant's  invention  is  patentable,  the 
doubt  will  be  resolved  in  his  favor.  In  re 
Schraubstadter,  (1905)  26  App.  Caa.  (D. 
C.)  331;  In  re  Eastwood,  (1909)  33  App. 
Cas.  (D.  C.)  291. 

When  patent  should  be  refnsed. —  A  pat- 
ent should  be  refused  by  the  commissioner 
if  he  has  knowledge  of  any  reason  why 
the  patent  should  not  issue,  whether  tha!t 
objection  was  raised  and  decided  by  the 
examiners  or  not.  In  re  Drawbaugh, 
(1896)   9  App.  Cas.   (D.  a)   219. 

In  the  case  of  In  re  Marconi,  (1912) 
38  App.  Cas.  (D.  C.)  286,  the  court  said: 
"  It  is  the  duty  of  the  Commissioner  of 
Patents,  representing  the  public,  and  also 
the  private  rights  of  the  inventor  involved 
in  tne  pending  application,  as  well  as  all 
other  mventors  naving  the  sanction  of 
the  Patent  Office,  to  see  that  entire  justice 
be  done  to  all  concerned.  If,  in  the  per- 
formance of  his  duty,  the  examination 
discloses  a  former  patent  anticipating  or 
covering  the  invention  applied  for,  the 
applicant  is  not  justly  entitled  to  a 
patent,  and  it  is  his  duty  to  so  decide.  If 
the  right  of  the  applicant  to  the  invention 
has  been  adjudicated  against  him  in  a 
former  proceeding,  either  in  the  courts  or 
the  patent  office,  he  may  likewise  reject 
the  application;  and  he  may,  without 
formal  proof  of  the  record  of  proceedings 
in  the  Supreme  Court  of  the  United 
States,  take  notice  of  the  facts  adjudi- 
cated therein." 

Examination — By  whom  made. —  It  i« 
not  incumbent  upon  the  commissioner  to 
have  the  examination  made  by  any  par- 
ticular officer.  Hull  t?.  Patent  Com'r, 
(1876)  2  MacArthur  (D.  C.)  90. 

Presumption  as  to  knowledge  and  skill 
of  examiner.— The  examiners  in  a  Patent 
Office,  who  are  selected  and  appointed  for 
their  skill  and  scientific  knowledge,  will 
be  presumed  to  have  the  requisite  skill 
and  knowledge  to  understand  the  use  of, 
and  the  manner  of  using  the  microscope 


in  their  work.     Flora  v.  Powrie,   (1904) 
23  App.  Cas.  (D.  C.)   195. 

Mandamus  may  not  be  used  to  interfere 
with  the  commissioner  of  patents  in  his 
decision  upon  the  right  of  an  applicant 
to  a  patent,  as  that  is  an  act  within  his 
discretion.    U.  S.  r.  Butterworth,  (1884) 

3  Mackey    (D.  C.)    229;   Hull  v.  Patent 
Com'r,  (1875)  2  MacArthur  (D.C.)  90. 

Where  the  commissioner  of  patents  has 
examined  the  queation  whether  a  party 
applying  for  a  reissue  of  a  patent  is  an 
assignee,  so  as  to  entitle  him  to  a  reissue 
under  the  patent  laws,  and  has  decided 
in  the  negative,  mandamus  will  not  lie  to 
compel  the  commissioner  to  refer  the  ap- 
plication to  ^^the  proper  examiner  or 
otherwise  examine  or  cause  the  same  to 
be  examined  according  to  law."  The  pre- 
liminarv  question  decided  is  within  the 
scope  of  the  commissioner's  authority  and 
having  resolved  it  in  the  negative  there 
is  no  necessity  to  look  further  into  the 
case.  HoUoway  v.  Whitely,  (1866)  4 
W^aU.  522,  8  U.  S.   (L.  ed.)  335. 

Force  of  examiner's  decision. —  The 
decision  of  the  examiner  is  not  binding 
upon  the  commissioner,  but  where  he  re- 
fuses arbitrarily  or  unreasonably  to  issue 
a  patent  mandamus  will  lie  to  com- 
pel him  to  do  so.  Hull  i?.  Patent  Com'r, 
(1875)  2  MacArthur  (D.  C.)  90;  Big- 
elow  r.  Thacher,  (1875)  2  MacArthur  (D. 
C.)  24;  U.  e.  r.  Butterworth,  (1884)  3 
Mackey  (D.  C.)  229;  Butterworth  f^  U. 
S.,  (1884)  112  U.  S.  50,  6  S.  Ct.  25,  28  U. 
S.  (L.  ed.)  656;  Whitley  a  Fisher,  (1870) 

4  Fish.  Pat  Caa.  24g. 

The  findings  of  the  primary  examiner 
or  of  the  examiners-in-cnief  are  not  bind- 
ing upon  the  ccnnmissioner  so  as  to  oust 
him  of  the  authority  vested  in  him  by 
this  section.  Moore  v.  U.  S.,  (1913)  40 
App.  Cas.    (D.  C.)    591. 

Effect  of  examination. — The  result  of  an 
examination,  if  in  favor  of  the  patent, 
though  not  final,  ought  to  have  sufficient 
force  to  justify  the  owner  of  the  patent 
in  saying  that  there  is  no  interference 
between  his  patent  and  any  prior  one, 
unless  there  is,  in  fact,  on  the  records  of 
the  patent  office,  a  patent  identically 
similar  which  the  patent  officers  have  neg- 
ligently overlooked,  or  fraudulently  failed 
to  consider,  and  of  the  existence  of  which 
the  defendant  is  shown  to  have  had  knowl- 
edge. Reeves  r.  (coming,'  (0.  C.  Ind. 
1892)   51  Fed.  774. 

Effect  of  granting  patent. —  The  va- 
lidity of  a  patent  which  is  regular  <»  its 
face  cannot  be  collaterally  attacked  in  a 
suit  for  its  infringement  on  the  ground 
of  irregularities  in  the  proceedings  in  the 
patent  office,  as  that  the  final  fee  was  not 
paid  within  the  six  months  required  by 
the  statute.  Calculagraph  Co.  v.  Wilson, 
(C.  C.  Maas.   1904)    132   Fed.  2a 

The  grant  of  a  patent  raises  a  presump- 
tion that  the  device  described  and  claimed 
therein    is    not    an    infringement    of    an 
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e&rlier  patent.  Simplex  Electric  Hea4;ing 
Co.  F.  Leonard,  (S.  D.  N.  Y.  1910)  180 
Fed.  763. 

Damages  for  fraudulently  procuring  ia- 
loance  of  patent. — A  complaint  in  an  ac- 
tion to  recover  damages  for  the  fraudulent 


procuring  of  a  patent  by  defendants  in  the 
name  of  one  of  them  for  an  invention 
alleged  to  have  been  made  by  plaintiff, 
held  to  st-ate  a  cause  of  action  on  de- 
murrer. Le  Brocq  v.  Ghilds,  (E.  D.  K.  Yx 
1908)    158  Fed.  412. 


Sec.  4894.  [Limitation  upon  time  of  completing  applications.]  All 
applications  for  patents  shall  be  completed  and  prepared  for  examination 
within  one  year  after  the  filing  of  the  application,  and  in  defanlt  thereof, 
or  upon  failure  of  the  applicant  to  prosecute  the  same  within  one  year  after 
any  action  therein,  of  which  notice  shall  have  been  given  to  the  applicant, 
they  shall  be  regarded  as  abs^doned  by  the  parties  thereto,  unless  it  be 
shown  to  the  satisfaction  of  the  Commissioner  of  Patents  that  such  delay 

was  unavoidable.    [B.  8.] 

• 

This  section  was  amended  to  read  as  above,  by  Act  of  March  8,  1897,  ch.  391,  sec  4, 
29  Stat.  L.  629.    The  section  originally  read  as  follows: 

"Sec.  4894.  All  applications  for  patents  shall  be  completed  and  prepared  for 
examination  within  two  years  after  the  filing  of  the  application,  and  in  default  thereof, 
or  upon  failure  of  the  applicant  to  prosecute  the  same  within  two  years  after  any 
action  therein,  of  which  notice  shall  have  been  given  to  the  applicant,  they  shall  be 
regarded  as  abandoned  by  the  parties  thereto,  unless  it  be  shown  to  the  satisfaction 
of  the  Commissioner  of  Patents  that  such  delay  was  unavoidable."  Act  of  July  S, 
1870,  ch.  230,  16  Stat.  L.  202. 

For  subsequent  amendment  of  this  section  see  Pamph.  Supp.  No.  8,  Fed.  (Stat.  Ann., 
1918  Supp.  Fed.  Stat.  Ann. 


Sole  provision. —  This  appears  to  be  the 
only  provision  of  law  as  to  limitation 
upon  the  time  of  completing  an  applica- 
tion for  patent.  Commissioner  of  Pat- 
ents,  (1895)   21  Od.  Atty.-Gen.  122. 

Required  diligence. —  The  courts  cannot 
exact  of  inventors  any  degree  of  diligence 
other  than  compliance  with  the  statutory 
provisions,  official  regulations,  depart- 
mental requirements,  and  formal  demands 
which  are  prescribed  by  and  for  the 
olBcials  and  others  charged  with  duties 
under  the  patent  laws.  Crown  Cork,  etc., 
Co.  V.  Aluminum  Stopper  Co.,  (C.  C  A. 
4th  Cir.  1901 )  108  Fed.  845,  48  C.  C.  A. 
72. 

Relation  to  limitation  on  appeals. — 
This  section  has  no  relation  to  the  limita- 
tion on  appeals  under  R.  S.  sec.  4911 
(superseded  by  Act  Feb.  9,  1893,  ch.  74^ 
sec.  9,  infra,  p.  242),  but  has  reference 
solely  to  the  fl^oandcmment  of  an  applica- 
tion by  failure  to  prosecute  it.  In  re 
Hien,  (1897)  166  U.  S.  432,  17  S.  Ct 
624,  41  U.  S.  (L.  ed.)  1066;  Gandy  t?. 
Marble,  (1887)  122  U.  S.  432,  7  6.  Ct. 
1290,  30  U.  S.  (L.  ed.)  1223,  distinguiaked. 

There  is  no  restriction  by  reason  of  this 
section  upon  the  authority  of  the  court 
of  appeals  to  regulate  the' time  in  which 
the  conditions  of  the  taking  of  appeals  are 
to  be  performed,  /n  re  Hien,  (1897)  166 
TJ.  S.  432,  17  S.  Ct.  624,  41  U.  S.  (L.  ed.) 
1066. 

Effect  of  abandoned  application  on  bill 
in  equity. —  The  presumption  of  abandon- 
ment under  this  section,  unless  it  is 
shown  tliat  the  delay  in  prosecuting  the 
application  within  the  statute  time  after 


the  last  prior  action,  of  which  notice  was 
given  to  the  applicant,  was  unavoidable, 
exists  as  fuUy  m  regard  to  that  branch  of 
the  application  involved  in  the  remedy 
by  bill  m  equity  as  in  regard  to  any  other 
part  of  the  application.  Gandy  t*.  Marble, 
(1887)  122  U.  S.  432,  7  S.  Ct  1290,  30 
U.  S.   (L.  ed.)   1223. 

If  a  bill  in  equity  to' obtain  a  patent  is 
brought  within  the  statutory  time  from 
the  last  action  of  the  patent  office,  aban- 
donment of '  the  application  will  not  be 
inferred.  Gaudy  r.  Marble,  (1887)  122 
U.  S.  432,  7  S-  Ct.  1290,  30  U.  a  (L.  ed.) 
1223. 

Time  for  taking  appeal — An  inventor 
may  wait  imtil  the  last  day  of  the  stat- 
utory time  within  which  he  may  take  an 
appeal  from  a  judgment  against  him. 
Crown  Cork,  etc.,  Co.  v.  Aluminum  Stop- 
per Co.,  (C.  C.  A.  4th  Cir.  1901)  108  Fed. 
845,  48  C.  C.  A.  72. 

Abandonment. —  It  is  not  the  invention 
which  shall  be  regarded  as  abandoned, 
but  the  application.  Lindsay  v.  Stein, 
(S.  D.  N.  Y.  1882)   10  Fed.  907. 

How  abandonment  shown. — An  aban- 
donment need  not  be  expressed  in  words, 
but  may  be  shown  by  conduct  equally 
significant  with  language.  Woodbury 
Patent  Planing-Mach.  Co.  t*.  Keith,  (1880) 
101  U.  S.  479,  26  U.  S.  (L.  ed.)  939, 
affirming  (1879)  4  B.  &  A.  Pat.  Caa.  100, 
30  Fed.  Cas.  No.  17,970. 

Mere  lapse  of  time  is  not  sufficient  to 
establish  an  abandonment,  but  it  is 
nevertheless  a  fact  wliich  may  give  great 
point  and  force  to  testimony  diHclosing 
what  was  being  done  in  the  interval.  Con- 
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Bolidated  Fruit  Jar  Go.  v.  Bellaire  Stamp- 
ing Co.,  (S.  D.  Ohio  1886)  27  Fed.  377. 

Abandonment  by  f ailiue  to  Apply. —  The 
laying  aaide  of  a  aucceaeful  invention  and 
the  failure  to  apply  for  a  jMitent  within 
two  years  from  its  completion  does  not 
constitute  an  abandonment  of  the  inven- 
tion where  during  that  time,  it  was  not  in 
public  use,  nor  had  another  obtained  a 
patent  for  the  same  discovery.  Western 
Electric  Co.  v.  Sperry  Electric  Co.,  (C.  C. 
A.  7th  Cir.  1893)  58  Fed.  186,  18  U.  S. 
Add.  177,  7  C.  C.  A.  164. 

Failure  to  market. —  Nor  can  forfeiture 
be  predicated  upon  the  failure  to  put  the 
patented  device  upon  the  market.  Crown 
Cork,  etc.,  Cow  t?.  Aluminum  Stopper  Co., 
(C.  C.  A.  4th  Cir.  1901)  108  Fed.  846,  48 
C.  C.  A.  72. 

Abandonment  by  wit^dr»waL— The  fact 
that  an  application  is  withdrawn  will  not 
constitute  an  abandonment  either  of  the 
application  or  the  invention.  Wicker- 
sham  r.  Singer,  (1859)  MacA.  Pat.  Caa. 
645,  29  Fed.  Caa.  No.  17,610;  Hayden  v, 
James,  (1860)  11  Fed.  Cas.  Ko.  6,260. 

If  an  application  is  withdrawn  and  the 
return  of  the  fee  accepted,  neither  the  ap- 
plication nor  the  invention  is  abandoned 
thereby.  Godfrey  v.  Eames.  (1863)  1 
Wall.  317,  17  U.  S.  (L.  ed.)  684;  Colgate 
V.  Weatem  Union  TeL  Co.,  (1878)  16 
Blatchf.  365,  6  Fed.  Cas.  No.  2,995. 
Contra,  Pelton  r.  Waters,  (1874)  1  B.  & 
A.  Pat  Ca3.  599,  19  Fed.  Caa.  No.  10,913; 
Mowry  r.  Barber.  (1858)  Mar  A.  pat.  Caa. 
James,  (1860)  11  Fed.  Cas.  No.  6,260. 

Abandonment  by  second  ai^lication. — 
An  application  is  not  abandoned  by  the 
mere  filing  of  a  second  application  for  the 
same  invention.  Suffolk  Mfg.  Co.  t?.  Hay- 
den,  (1865)  3  Wall.*  3i6,  18  U.  S.  (L. 
ed.)    76. 

Holding  application  pending. —  An  in- 
ventor cannot  without  cause  hold  his  ap- 
plication pending  during  a  long  period  of 
years,  leaving  the  public  uncertain 
whether  he  intends  ever  to  prosecute  it, 
and  keeping  the  field  of  hia  invention 
closed  against  other  inventors.  Wood- 
bury Patent  Planing-Mach.  Co.  ti.  Keith, 
(1880)  101  U.  S.  479,  25  U.  S.  (L.  ed.) 
939,  a^rming  (1879)  4  B.  &  A.  Pat.  Cas. 
100,  30  Fed.  Caa.  No.  17,070. 

Intervening  inventions. —  An  inventor 
cannot  withdraw  his  application,  make  no 
effort  to  renew  it  for  eight  years,  during 
.which  time  tlie  subject-matter  of  the  in- 
vention has  been  incorporated  into  the 
substance  of  many  other  subsequent  in- 
ventions, and  then  file  a  new  application 
and  obtain  a  patent,  which,  to  support 
the  novelty  of  the  invention,  shall  rdate 
back  to  the  first  application.  U.  S.  Rifle, 
etc.,  Co.  V.  Whitney  Arms  Co.,  (1886)  118 
U.  S.  22,  6  S.  Ct.  950,  30  U.  S.  (L.  ed.) 
53. 

Abandonment  after  rejection. —  There 
niHv  Ik*  an  abandonment  after  an  applica- 


tion has  been  made  and  rejected,  or  with- 
drawn. Woodbury  Patent  Planing-Mach. 
Co.  17.  Keith,  (1880)  101  U.  S.  479,  25 
U.  S.  (L.ed.)  939. 

Abandonment  by  acquieacenoe  in  rejec- 
tion.— Where  an  inventor's  application  for 
a  patent  has  been  rejected  and  he  has 
taken  no  steps  to  reinstate  it,  to  renew 
it,  or  to  appeal  for  many  years,  it  should 
be  eoncluded  that  he  hsM  acquiesced  in 
the  rejection  and  abandoned  any  intention 
of  prosecuting  his  claim  further.  Wood- 
bury Patent  Planing-Mach.  Co.  t>.  Keith, 
(1880)  101  U.  6.  479,  25  U.  S.  (L.  ed.) 
939,  affirming  (1879)  4  B.  &  A.  Pat.  Caa. 
100,  30  Fed.  Cas.  No.  17,970. 

oielay  in  patent  office. —  If  application 
haa  be^  made  and  the  applicant  nas  once 
called  for  action  he  cannot  be  deprived 
of  any  benefits  which  flow  from  the  ulti- 
mate action  of  the  tribunal,  although,  that 
tribunal  may  unnecessarily,  negligently, 
or  even  wantonly,  delav  ita  judgment.  U. 
S.  v*  American  Bell  Telephone  Co.,  (1897) 
167  U.  S.  224,  17  S.  Ct.  809,  42  U.  S. 
(L.  ed.)  144,  affirming  (C.  C.  A.  Ist  Cir. 
1895)  68  Fed.  542.  33  U.  S.  App.  ^6,  15 
C.  C.  A.  569. 

"  Congress  Jias  eBtablished  a  depart- 
ment with  officials  selected  b^  the  govern- 
ment, to  whom  all  applications  for  pat- 
ents must  be  made;  has  prescribed  the 
terma  and  conditions  of  such  applications 
and  intrusted  the  entire  management  of 
affairs  of  the  department  to  those  offi- 
cials;" and  **  when  an  applicant  for  a 
Satent  complies  with  the  terms  and  con- 
iti(ms  prescribed,  and  files  his  applica- 
tion with  the  officers  of  the  department, 
he  must  abide  their  action  and  cannot 
be  held  to  suffer  or  lose  righta  by  reason 
of  any  delay  on  the  part  of  those  officials, 
whether  reasonable  or  unreasonaJble^  un- 
less such  delay  has  been  brought  ahout 
through  his  corruption  of  the  officials,  or 
through  his  inducement,  or  at  hia  in- 
stance. Proof  that  they  were  in  fault, 
that  they  acted  unwisely,  unreaaonably, 
and  even  that  they  were  culpably  dilatory, 
casts  no  blame  on  him  and  abridges  none 
of  his  rights."  IT.  S.  v.  American  Bell 
Telephone  Co.,  (1897)  167  U.  S.  224,  17 
S.  Ct.  809,  42  U.  S.  (L.  ed.)  144,  a^^irm- 
ing  (C.  C.  A.  Ist  Cir.  1895)  68  Fed.  642, 
33  U.  S.  App.  236,  15  C.  C.  A.  669. 

Delay  by  appeal — An  invention  ia  not 
being  abandoned  becauae  of  a  delay  in 
the  patent  office  due  to  appeals,  where  the 
inventor  has  complied  with  all  the  stat- 
utory provisions.  Crown  Cork,  etc.,  Oo. 
V.  Aluminum  Stopper  Co.,  (C.  C.  A.  4th 
Cir.  1901)    108  Fed.  845,  48  C.  C.  A.  72. 

Bzcnaable  delay. —  If  there  is  a  suffi- 
cient excuse  for  the  delay,  showing  that  it 
is  not  unreasonable,  it  will  not  amount  to 
an  abandonment  of  the  application.  Wes- 
ton ».  White,  (1876)  13  Blatchf.  447,  29 
Fed.  Caa.  No.  17,459;  Ooodyear  Dental 
Vulcanite   Co.   r.   Smith.    (1874)    Holmes 
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354,  10  Fed.  Cas.  No.  5»li98;  Woodbury 
Patent  Planing'Mach.  Co.  t,  Keith,  (1880) 
101  U.  S.  479,  25  U.  S.  (L.  ed.)  939; 
BaUard  t?.  Pittsburgh,   (W.  D.  Pa.  1882) 

12  Fed.  783. 

If  the  applicant  is  not  responsible  for 
the  delay,  or  if  the  patent  oflSce  is  chaxge- 
able  therewith,  it  will  not  constitute  an 
abandonment  unless  the  applicant  acqui- 
esces therein.  Savles  r.  Cnicago,  etc.,  R. 
Co.,  (1865)  1  Bias.  468,  21  Fed.  Cas.  No. 
12,414;  Colgate  r.  Western  Union  Tel.  Co., 
(1878)  15  Blatchf.  365,  6  Fed.  Cas.  No. 
2,995;  Howes  v.  McNeal,  (1878)  15 
Blatchf.  103,  12  Fed.  Cas.  No.  6,789; 
Weston  v.  White,  (1876)  18  Blatchf.  447, 
29  Fed.  Cas.  No.  17,459;  Bevin  v.  East 
Hampton  Bell  Co.,  (1871)  9  Blatchf.  50, 
3  Fed.  Cas.  No.  1,379;  Singer  t.  Brauns- 
dorf,  (1870)  7  Blatchf.  621,  22  Fed.  Cas. 
No.  12,897;  Jones  c.  Sewall,  (1873)  3 
Cliff.  563,  13  Fed.  Cas.  No.  7,495;  John- 
sen  r.  Fassmann,    (1871)    1   Woods   138, 

13  Fed.  Cas.  No.  7,365;  U.  8.  r.  American 
Bell  Telephone  Co.,  (J897)  167  U.  S. 
224,  17  S.  Ct.  809,  42  U.  S.  (L.  ed.)  144; 
Smith  r.  Goodyear  Dental  Vulcanite  Co., 

(1876)  93  U.  S.  486,  23  U.  S.  (L.  ed.) 
952;  Rich  v,  Lippincott,  (1853)  2  Fish. 
Pat.  Cas.  1,  20  Fed.  Cas.  No.  11,758. 

Unavoidabls  delay. —  The  decisions  of 
the  yarious  commissioners  of  patents 
upon  the  meanine  to  be  attached  to  the 
words  "  unavoidable  delay "  in  the  stat- 
ute have  not  been  always  uniform  or 
altogether  consistent.  Approving  a  lib- 
eral construction  of  the  statute,  in  the 
case  of  In  re  Mattullath,  (1912)  38  App. 
Cas.  (D.  C.)  497,  the  court  said:  *»An 
instance  of  the  extreme  view  of  strict 
construction,  .  .  .  the  decision  of  Com- 
missioner Butterworth  in  Ex  p,  Klenha, 
28  Pat  Off.  Ga«.  1272;  C.  D.  39,  [is 
cited].  He  declares  it  a  statute  of  limita- 
tion, to  be  enforced  with  all  the  rigidity 
of  the  old  statute  of  limitations  at  com- 
mon law.  This  construction  would  render 
it  practically  impossible  to  show  any  de- 
lav  that  would  be  unavoidable.  On  the 
other  hand.  Commissioner  Hall  has  ^ven 
the  statute  a  liberal  construction.  We 
quote  from  his  opinion  in  Ea  p,  Pratt, 
(39  Pat.  Off.  Gaz.  1649;  1887  C.  D.  31)  : 
'  The  word  *'  miavoidable "  as  used  in 
sec.  4894,  Revised  SUtutes  [the  text 
section],  is  one  of  very  broad  sig- 
nificance. In  its  application  to  many 
relations  it  would  exclude  everything  but 
the  ** King's  enemies"  or  an  act  of  God. 
I  do  not  believe  such  a  construction  would 
be  a  fair  interpretation  of  the  statute. 
The  statute  is  one  regulating  a  mere 
practice  in  the  office,  and  is  not  intended 
to  affect  substantial .  rights  as  between 
different  persons  or  between  persons  and 
the  government.  It  is  rather  a  provision 
by  which  a  statutory  limitation  may  be 
removed.  Its  purpose  is  to  encourage 
diligence  in  proceedings  before  the  office. 
If  the  broad  and   unlimit4E)d   meaning  of 


the  word  "  unavoidable  **  were  to  prevail, 
it  is  diffioult  to  conceive  when  an  aban- 
doned case  would  be  reinstated  under  this 
section.  In  m^  opinion,  the  word  is  used 
in  a  more  limited  sense.  It  is  applicable 
to  ordinary  human  affairs,  and  requires 
no  more  or  greater  care  or  diligence  than 
is  genially  used  and  observed  by  prudent 
and  careful  men  in  relation  to  their  most 
important  business.  It  permits  them,  in 
the  exercise  of  this  care,  to  rely  upon  the 
ordinary  and  trustworthy  agencies  of  mail 
and  telegraph,  worthv  and  reliable  em- 
ployees, and  such  otner  means  and  in- 
strumentalities as  are  usually  employed 
in  such  important  business.  If  unex- 
pectedly, or  through  the  unforeseen  fault 
or  imperfection  of  these  agencies  and  in- 
strumentalities, there  occurs  a  failure,  it 
may  properly  be  said  to  be  unavoidable, 
all  the  other  conditions  of  good  faith  and 
promptness  in  its  ratification  being  pres- 
ent.' " 

The  negligenee  of  an  attorney  is  not 
such  unavoidable  delay  as  would  excuse 
the  failure  to  comply  with  the  provisions 
of  this  secticA.  Lay  v.  Indianapolis 
Brush,,  etc.,  Mfg.  Co.,  (C.  C.  A.  7th  Cir. 
1903)   120  Fed.  831,  67  C.  C.  A.  313. 

Determined  by  commissioner. —  Whether 
the  delay  was  unavoidable  or  not  is  a 
question  for  determination  by  the  com- 
missioner, whose  decision  is  conclusive. 
U.  S.  Rifle,  etc.,  Co.  t.  Whitney  Arms  Co., 
(1877)  14  Blatchf.  94,  28  Fed.  Cas.  No. 
16,793;  McMillin  r.  Barclay,  (1872)  4 
Brews.  (Fa.)  275;  Ex  p.  Havden,  (1860) 
11   Fed.  Cas.  No.  6,256. 

Appeal  from  commissioner's  decision. — 
The  question  of  unavoidable  delay  is  not 
one  for  the  exclusive  determination  of  the 
commissioner.  His  decision  is  not  neces- 
sarily conclusive  but  is  subject  to  review 
along  with  other  rulings  affecting  the 
rights  of  the  parties,  and  will  be  set 
aside  where  error  is  plainly  shown  and 
his  decision  works  material  hardship  and 
injustice.  And  this  is  especially  so  where 
the  question  of  abndonment  is  one  of  law 
and  not  of  fact.  In  re  Mattullath,  (1912) 
38  App.  Cas.  (D.  C.)  497. 

Renewal  of  application. —  An  applica- 
tion which  has  lapsed  or  been  rejected  or 
withdrawn  may  be  renewed  or  repeated 
so  long  as  the  invention  itself  has  not 
been  abandoned  by  reason  of  a  two  years' 
public  use  or  otherwise.  Western  Electric 
C>o.  r.  Sperry  Klectric  Co.,  (C.  G.  A.  7th 
Cir.  1893)  58  Fed.  186,  18  U.  S.  App. 
177,  7  C.  G.  A.  164. 

New  application  after  abandonment. — 
After  an  application  has  been  abandoned 
a  new  application  for  the  same  invention 
may  be  made,  as  tlie  invention  is  not 
abandoned  by  the  abandonment  of  the  ap- 
plication. Clark  r.  Scott,  (1872)  9  Blatchf. 
301,  5  Fed.  Gas.  No.  2,833;  Beven  r.  East 
Hampton  Bell  Co.,  (1871)  9  Blatchf.  50. 
3  Fed.  Cas.  No.  1,379;  Lindstiy  r.  Stvin, 
(1882)    20  Blatchf.   (U.  S.)    370. 


184 


7  FED.  STAT.  ANN.  (2d  Ed.) 


After  an  application  has  been  aban- 
doned a  second  application  is  treated  in 
all  respectfi  as  a  wnoUy  new  and  original 
application.  Lindsay  v.  Stein,  (1882)  20 
Blatchf.   (U.  S.)   370. 

Second  application  as  continuation  of 
abandoned  application. — Where  an  ap- 
plication has  been  entirely  abandoned  a 
second  application  cannot  be  considered 
as  a  continuation  of  such  abandoned  ap- 
plication. Kittle  f.  Hall,  (S.  D.  N.  Y. 
1887)  29  Fed.  608;  Weir  v,  Morden,  (N. 
D.  111.  1884)   21  Fed.  243. 

Substituted  application. —  Where  an  in- 
ventor abandons  an  application  but  not 
the  invention  therein  contained,  and  sub- 
stitutes another  application  as  a  division 
of  the  original,  containing  all  the  claims 
allowed  in  the  original  application  and 
further  claims,  this  constitutes  a  con- 
tinuous course  of  procedure  and  there  is 
no  abandonment  of  the  invention.  Deder- 
ick  V.  Fox,  (W.  D.  Pa.  1893)  56  Fed.  714. 

Second  application  for  same  invention. 
— ^A  second  applicaticm  must  be  for  sub- 
stantially the  same  invention  as  that  in 
the  original  application  in  order  that  the 
two  applications  may  .be  considered  one 
continuous  proceeding.  Weston  t\  White, 
(1876)  13  Blatchf.  447,  29  Fed.  Cas.  No. 
17,469;  Globe  Nail  Co.  v.  Superior  Nail 
Co.,  (N.  D.  111.  1886)   27  Fed.  460. 

Subsequent  patent  on  broadened  appli- 
cation.—  The  granting  of  a  patent  upon 
an  application  narrowed  by  amendment 
terminates  the  proceeding,  and  a  subse- 
quent application  for  the  broad  invention 
originally  claimed  is  a  wholly  distinct 
proceeding,  and  does  not  relate  back  to 
the  original  application  upon  which  the 
prior  patent  was  granted.  Pelton  v. 
Waters,  (1874)  1  B.  &  A.  Pat.  Cas.  599, 
19  Fed.  Cas.  No.  10,913. 

Divisional  application  after  final  action 
on  original  application. —  The  provision  of 
this  section,  uefore  the  amendment  of 
1897,  that  application  shall  be  regarded 
as  abandoned  on  failure  of  the  applicant 
to  prosecute  the  same  within  two  years 
after  any  action  thereon,  does  not  apply 
where  a  divisional  application  was  filed 


within  two  years  after  final  action  by  the 
patent  office  on  the  original  application. 
Duryea  v.  Rice,  (1906)  28  App.  Caa. 
(D.  C.)    423. 

Patent  after  application  abandoned. — 
If  betnveen  the  first  and  second  applica- 
tion the  patentee  manifests  an  actual  in- 
tention to  abandon  the  first,  his  patent 
will  have  relation  to  the  laat  one  only. 
His  actual  intention  severs  the  proceed- 
ing. The  law  deems  the  first  application 
terminated  and  as  bearing  no  relation  to 
the  patcoit,  which  rests  solely  on  the  last 
one.  Pelton  v.  Waters,  (1874)  1  B.  &  A. 
Pat.  Caa.  599,  19  Fed.  Cas.  No.  10,913. 

Revival  of  abandoned  claim. —  After  a 
claim  to  an  invention  has  been  aban- 
doned neither  the  inventor  nor  one  to 
whom  he  has  transferred  his  claim  can 
revive  it.  Consolidated  ^ruit  Jar  Co.  f\ 
Bellaire  Stamping  Co.,  (S.  D.  Ohio  1886) 
27  Fed.  377. 

Determination  of  abandonment. —  The 
action  of  the  commissioner  granting  the 
patent  is  not  conclusive  of  the  question 
whether  there  has  been  an  abandonment. 
Woodbury  Patent  Planing-Mach.  Co.  r. 
Keith,  (1880)  101  U.  S.  479,  25  U.  S. 
(L.   ed.)    939. 

The  decision  of  the  ooounieeioner  in  re- 
gard to  abaadonment,  upon  renewed  ap- 
plications, haa  no  higher  authority  or 
more  enlarged  scope  than  his  decision 
upon  the  same  question  upon  an  original 
application,  and  all  the  defenses  which 
the  statute  authorizes  may  be  made,  as 
well  in  respect  to  patents  granted  upon 
application  renewed  aa  in  respect  to  those 
issued  upon  original  applications.  U.  6. 
Rifle,  ete.,  Co.  v.  Whitniey  Arms  Co., 
(1877)  14  Blatchf.  94,  28  Fed.  Cas.  No. 
16,793,  affirming  (1886)  118  U.  S.  22,  6 
S.  Ct.  950,  30  U.  S.   (L.  ed.)    53. 

The  granting  of  a  patent  is  prima  faeie, 
but  |iot  conclusive,  evidence  that  the  right 
to  the  invention  had  not  b^n  surren- 
dered to  the  public.  U.  S.  Rifle,  etc,  Co. 
V.  Whitney  Arms  Co.,  (1877)  14  Blatchf. 
98,  28  Fed.  Caa.  No.  16,793,  affirming 
(1886)  118  U.  S.  22,  6  S.  Ct.  950,  30 
U.  S.    (L.  ed.)    53. 


Sec.  4895.  [Patents  granted  to  assignee.]  Patents  may  be  granted 
and  issued  or  re-issued  to  the  assignee  of  the  inventor  or  discoverer ;  but 
the  assignment  must  first  be  entered  of  record  in  the  Patent-Office.  And 
in  all  cases  of  an  application  by  an  assignee  for  the  issue  of  a  patent,  the 
application  shall  be  made  and  the  specification  sworn  to  by  the  inventor 
or  discoverer ;  and  in  all  cases  of  an  application  for  a  re-issue  of  any  patent, 
the  application  must  be  made  and  the  corrected  specification  signed  by  the 
inventor  or  discoverer,  if  he  is  living,  unless  the  patent  was  issued  and  the 
assignment  made  before  the  eighth  day  of  July,  eighteen  hundred  and 
seventy.     [R.  8.] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  202;  Act  of  March  3,  1871,  ch.  132,  16  Stat. 
L.   583. 


PATENTS 


185 


See  notes  under  HI*  Aast^nmenUj  R.  S. 
sec.  4898,  infra,  p.  249. 

Scope  of  sectioiL^ — This  section  and  R. 
S.  ^ec  4896  cover ^  cases  where  the  appli- 
e&tioa  is  made  by  the  legal  representa- 
tives or  auignees;  but  where  the  appli- 
cation  is  made  by  the  inventor  ana  he 
dies,  a  grant  in  the  terms  stated  appa- 
rently accomplishes  all  the  objects  aimed 
at  by  both  these  sections.  De  La  Vergne 
Kefrigerating  Mach.  Co.  i\  Featherdtone, 
(1893)  147  U.  S.  209,  13  S.  Ct.  283,  37 
U.  S.    (L.  ed.)    138. 

Purport  of  section. —  The  assignment 
contemplated  by  the  statute  is  a  formal 
assignment  of  a  completed  invention. 
Runstetler  r.  Atkinson,  (1883)  MacAr- 
thnr  ft  M.    (D.  C.)    382. 

Application  in  name  of  inventor. — 
WheUier  an  applicant  for  a  patent  has 
assigned  his  interest  in  his  invention  or 
noty  the  application  must  be  prosecuted 
in  his  own  name.  Moore  r.  Heany,  (1909) 
34  App.  Gas.   (D.  C.)   31. 

Assignability  of  invention  or  discovery. 
—  The  discoverer  or  inventor  has  a  kind 
of  property  right  in  his  invention  or  dis- 
covery which  he  may  transfer,  either  ab- 
solutely or  to_ a, limited  extent.  Pomeroy 
Ink  Oo,  «.  Pomeroy,  (1910)  77  N.  J.  Eq. 
293,  78  Atl.  698.       . 

An  inventor  or  his  assignee  has,  before 
the  issuance  or  aUowance  of  a  patent,  an 
inchoate  right  of  property  in  his  inven- 
tion and  in  a  penaing  application  for  a 
patent,  which  he  may  assign,  or  with 
which  he  may  d^,  as  an  article  of  prop- 
erty. Richardson  Shoe  Machinery  Co.  t*. 
Essex  Mach.  Co.,  (1911)  207  Mass.  219, 
93  K.  K  650. 

Parol  agreement  to  assign  right  to  pat- 
ent.—  A  parol  agreement  to  assign  the 
right  to  obtain  a  patent  for  an  invention 
is  valid.  Pressed  Steel  Car  Co.  v.  Han- 
sen,  (W.  D.  Pa.  1904)   128  Fed.  444. 

The  inchoate  right  to  obtain  a  patent 
or  the  right  to  an  invention  not  yet  pat- 
ented  may    be    assigned.      Cammeyer    v, 
Newton,    (1876)    94  U.  S.  225,  24  U.  S. 
(L.  ed.)    72;   Hendrie  v,  Sayles,    (1878) 
98   U   S.   646,  25   U.  S.    (L.   ed.)    176; 
Philadelphia,    etc.,    R.    Co.    v,    Trimble, 
(1870)    10  Wall.  367,  19  U.  S.    (L.  ed.) 
948;  Hammond  v.  Mason,  etc.,  Organ  Co., 
(1876)    92  U.  S.  724,  23  U,  S.    (L.  ed.) 
767;  Dalzell  v.  Dueber  Watch  Caise  Mfg. 
Co.,   (1893)    149  U.  S.  315,  13  S.  Ct.  886, 
37  U.  S.   (L.  ed.)    749;  Rathbone  v,  Orr, 
(1850)     5    McLean    131,    20    Fed.    Cas. 
\o.  11,585;  Tatham  r.  Loring,   (1845)   5 
N,   Y.  L^.  Obs.  207,  23   Fed.   Oas.  No. 
13,763;  Gayler  v.  Wilder,  (1850)   10  How. 
477,  13  U.  S.    (L.  ed.)   504;  Gay  v.  Cor- 
neU,   (1849)    1  Blatchf.  506,  IQ  Fed.  Cas. 
No.  5,280;  Puetz  v,  Bransford,  (1887)   31 
Fed.   458;    Herbert  r.   Adams,    (1825)    4 
Mason  15,  12  Fed.  Cas.  No.  6,304;  Brush 
Electric  Co.   v.  California  Electric  Light 
Co.,  (C.  C.  A.  9th  Cir.  1892)   52  Fed.  945, 
7  U.  8.  App.  409,  3  C.  C.  A.  368;  Wende 


V.  Horine,  (N.  D.  111.  1911)  191  Fed. 
620;  Watson  17.  Deeds,  (1891)  3  Ind.  App^ 
80;  Currier  r.  Hallowell,  (1893)  158 
Mass.  254,  33  N.  E.  497;  Burton  r.  Bur- 
ton Stock-Car  Co.,  (1898)  171  Mass.  437, 
50  N.  £.  1029;  Lamson  v.  Martin,  (1893) 
159  Mass.  557,  35  N.  E.  78;  Bezer  t;.  Hall 
Signal  Co.,  (1897)  22  App.  Div.  489,  48 
N,  Y,  S.  203;  Maurice  t\  Devol,  (1883) 
23  W,  Va.  247. 

A  mortgage  executed  upon  an  invention 
and  upon  the  patent  to  be  obtained  will 
be  enforced.  Hollins  o.  Mallard,  (1854) 
10  How.  Pr.  (N.  Y.)  640. 

As  a  contract. —  An  interest  in  a  grant 
of  a  future  term  of  a  patent  not  yet  in 
esse  is  not  assignable  at  conunon  law,  nor 
is  it  within  the  sense  of  the  statute,  but 
a  right  thereto  can  rest  only  in  contract. 
Gibson  t;.  Cook,  (1850)  2  Blatchf.  144, 
10  Fed.  Cas.  No.  5,393. 

What  assignments  recorded. —  No  as- 
signment of  an  unpatented  invention  is 
reauired  b^  this  section  to  be  recorded 
unless  it  is  an  assignment  on  which  a 
patent  is  to  be  issued  to  the  assignee,  and 
in  such  a  ease  the  invention  must  be  so 
identified  in  the  assignment  that  there 
can  be  no  mistake  as  to  what  partieular 
invention  is  intended.  Wright  v,  Randel, 
(N.  D.  N.  Y.  1881)  8  Fed.  591. 

When  recorded. —  It  is  sufficient  if  the 
assignment  is  recorded  at  any  time  before 
the  patent  is  issued.  Gav  v.  Cornell, 
(1849)  1  Blatchf.  506,  10  Fed.  Cas.  No. 
5,280. 

Constructive  notice. —  The  record  of  an 
assignment  of  an  unpatented  invention  on 
which  the  patent  is  not  to  be  issued  to  the 
assignee  is  not  constructive  notice  of  such 
assignment.  Wright  v,  Randel,  (N.  D. 
N.  Y.  1881)   8  Fed.  591. 

Presumption  of  record. —  If  a  patent  Is 
issued  in  part  to  assignee  the.  presmnp* 
tion  is  that  an  assignment  of  such  inter- 
est had  been  properly  entered  of  record 
in  the  patent  office.  Whitoomb  «.  Spring 
Valley  Goal  Co.,  ( N.  D.  lU.  1891 )  47  Fe£ 
652. 

Legal  title  to  unpatented  invention. — 
An  assignment  of  an  invention  unpatented 
conveys  the  legal  title  to  the  assignee 
whether  the  patent  be  issued  to  the  in- 
ventor or  a  prior  assignee.  U.  S.  Stamp- 
ing Co.  V.  Jewett,  (N.  D.  N.  Y.  1880)  7 
Fed.  869;  Consolidated  Rubber  Tire  Ox  V. 
B.  F.  (Goodrich  Co.,  (N.  D.  lU.  1912)  195 
Fed.  764. 

Legal  title  to  assign  patent  when  it- 
sued. —  The  presence  of  a  request  to  the 
commissioner  of  patents  to  issue  the  pat- 
ent to  the  assignee  of  the  inventor,  under 
an  assignment  maxle  before  the  issuance 
of  the  patent  and  duly  recorded,  is  not 
necessary  to  vest  in  the  assignee  the  l^gal 
title  to  the  patent  when  issued.  Hildreth 
V.  Auerbach,  (<S.  D.  N.  Y.  1912)  200  Fed. 
972. 

Assignment  recorded  before  patent  is- 
sues.— ^^  Where  the  assignment  is  recorded 
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l)efore  ih*  patent  is  ihhuwI,  the  legal  title 
to  the  patent  when  iRsued  vests  in  the  as- 
signee. Perkins  r.  U.  S.  Electric  Light 
Co.,  (S.  D.  N.Y.)  16  Fed.  513;  Pontiac 
Knit  Boot  Co.  V.  Merino  Shoe  Co.,  (C.  C. 
Me.  1887)   31  Fed.  286. 

The  legal  title  will  vest  in  the  assignee 
when  an  assignment  is  recorded  before  the 
issuance  of  a  patent  even  though  the  pat- 
ent is  issued  to  the  assignor.  Gayler  t*. 
Wilder,  (1850)  10  How.  477,  13  U.  S.  (L. 
ed.)  504;  U.  S.  Stamping  Co.  t*.  Jewett, 
(N.  D.  N.  Y.  1880)   7  Fed.  869. 

Assignment  recorded  after  patent  is- 
sues.—  If  the  assignment  is  recorded  after 
the  patent  has  been  issued  to  the  assignor 
the  legal  title  will  be  vested  in  the  as- 
signee, if  no  adverse  rights  have  inter- 
vened. U.  S.  Stamping  Co.  v.  Jewett, 
(1880)  18  Blatchf.  (U.  S.)  4«9,  (N.  D. 
N.  Y.  1880)   7  Fed.  869. 

Successive  assignments. —  A  patent  may 
be  issued  to  an  assignee  of  an  inventor 
through  mesne  .assignments,  provided  they 
are  first  entered  of  record  m  the  patent 
ofl5ce.  Elliott-Fisher  Co.  v.  Underwood 
Typewriter  Co.,  (S.  D.  N.  Y.  1909)  176 
Fed.  372. 

.  Where  there  are  several  successive  as- 
signments before  the  patent  is  issued,  and 
all  are  recorded,  the  title  will  vest  in  the 
ultimate  assignee  even  though  the  patent 
may  be  issued  to  one  of  the  prior  as- 
signees. Consolidated  Electric  Light  Co. 
r.  Edison  J:,iectric  Light  Co.,  (S.  D.  X.  Y. 
1885)  25  Fed.  719;  Consolidated  Electric 
Light  Co.  V.  McKeesport  Light  Co.,  (W. 
D.  Pa.  1888)  34  Fed.  335;  Selden  v. 
Stock  well  Self -Lighting  Gas-Bumer  Co., 
(S.  D.  N.  Y.   1881)    9  Fed.  390. 

A  prior  unrecorded  assignment  of  a  pat- 
ent IS  good  as  against  a  subsequent  as- 
signment fraudulently  obtained  with  no- 
tice of  the  prior  assignment,  although  such 
subsequent  assignment  was  recorded  in 
the  patent  office  and  the  patent  issued 
in  the  name  of  such  assignee.  The  title 
of  the  patent  is  held  by  him  in  trust  for 
the  prior  assignee.  Pontiac  Knit  Boot 
Co.  V.  Merino  Shoe  Co.,  (C.  C.  Me.  1887) 
31  Fed,  286. 

Partnership  as  assignee. —  Under  this 
section    a    partnership    may    in    its    firm 


name  l>eeome  fhe  asHignee  of  an  inventor's 
inchoate  right  to  letters  patent,  and  a 
patent  issued  to  it,  as  such  assignment 
is  valid  and  vests  in  the  persons  compos- 
ing the  firm  the  legal  title  to  the  rights 
and  privileges  thereby  granted.  Fresno 
Home-Packing  Oo.  r.  Fruit-Cleaning  Co., 
(C.  C.  A.  9th  Cir.  1900)  101  Fed.  826,  42 
C.  C.  A.  43,  affirming  (N.  D.  Cal.  1899) 
94  Fed.  845. 

An  assignment  to  defrand. —  Where,  in 
order  to  evade  a  contract  for  the  sale  of 
an  invention,  a  patent  was  granted  to  one 
not  the  inventor  and  thereafter  assigned 
to  the  inventor,  the  patent  is  void  and 
the  contract  will  not  be  enforced.  Ken- 
nedy V.  Hasselton,  (1888)  128  U.  8.  667, 
9  S.  Ct.  202,  32  U.  S.  (L.  ed.)  576.  affirm- 
ing (N.  D.  111.  1888)   33  Fed.  293. 

Necessity  of  new  application  or  oath. — 
Where  the  application  has  been  made  in 
the  lifetime  of  the  inventor  and  remains 
in  effect,  unchanged,  there  is  no  necessity 
for  a  new  application  or  oath,  except  of 
course  in  a  c^se  of  reissue.  De  La  Vergne 
Refrigerating  Mach.  Co.  v.  Featherstone, 
(1893)  147  U.  S.  209,  18  S.  Ct.  283,  37 
U.  S.  (L.  ed.)   138. 

Reissue  to  remote  assignee. — The  word 
"  assignee  "  in  the  statute  does  not  mean 
the  immediate  assi^ee  of  the  inventor, 
and  a  reissue  is  valid  when  granted  to  an 
assignee  however  remote.  Selden  v.  Stock- 
well  Self-Lighting  Gas-Burner  Co.,  (S.  D. 
N.  Y.  1881 )  9  Fed.  390. 

Issuance  of  either  assignor  or  assignee. 
—  The  patent  office  has  full  power  under 
this  section  to  is»ue  the  patent  to  either 
the  assignor  or  the  assignee.  Thoma  t*. 
Perri,  (D.  C.  Mass.  1913)  205  Fed.  632. 

Single  assignment  as  evidence  of  agree- 
ment by  employee  to  assign  all  inven* 
tion^.^ — The  fact  that  an  employee  as- 
signed to  his  employer  the  right  to  pat- 
ents applied  for  by  him  for  inventions 
made  m  the  course  of  his  employment 
does  not  alone  warrant  an  inference  that 
he  was  bound  by  a  contract  to  assign  all 
such  inventions,  especially  where  his  ac- 
tion is  reasonably  explained  on  other 
grounds.  Pressed  Steel  Car  Oo.  v.  Han- 
sen,  (W.  I).  Pa.   1904)    128  Fed.  444. 


Sec.  4896.  [When,  and  on  what  oath  executor  or  administrator, 
guardian,  etc.,  of  insane  person  may  obtain  patent.]  When  any  per- 
son, having  made  any  new  invention  or  discovery  for  which  a  patent 
might  have  been  granted,  dies  before  a  patent  is  granted  the  right  of 
applying  for  and  obtaining  the  patent  shall  devolve  on  his  executor  or 
administrator,  in  trust  for  the  heirs  at  law  of  the  deceased,  in  ease  he  shall 
have  died  intestate;  or  if  he  shall  have  left  a  will  disposing  of  the  same, 
then  in  trust  for  his  devisees  in  as  full  manner  and  on  the  same  terms  and 
conditions  as  the  same  might  have  been  claimed  or  enjoyed  by  him  in  his 
lifetime ;  and  when  any  person  having  made  any  new  invention  or  discov- 
ery for  which  a  patent  might  have  been  granted  becomes  insane  before  a 
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patent  is  granted  the  right  of  applying  for  and  obtaining  the  patent  shall 
devolve  on  his  legally  appointed  guardian,  conservator,  or  representative  in 
trust  for  his  estate  in  as  full  manner  and  on  the  same  terms  and  conditions 
as  the  same  might  have  been  claimed  or  enjoyed  by  him  while  sane ;  and 
when  the  application  is  made  by  such  legal  representatives  the  oath  or 
affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can  be 
made  by  them.  The  executor  or  administrator  duly  authorized  under  the 
law  of  any  foreign  country  to  administer  upon  the  estate  of  the  deceased 
inventor  shall,  in  case  the  said  inventor  was  not  domiciled  in  the  United 
States  at  the  time  of  his  death,  have  th.e  right  to  apply  for  and  obtain  the 
patent.  The  authority  of  such  foreign  executor  or  administrator  shall  be 
proved  by  certificate  of  a  diplomatic  or  consular  officer  of  the  United  States. 
The  foregoing  section,  as  to  insane  persons,  is  to  cover  all  applications  now 
on  file  in  the  Patent  Office  or  which  may  be  hereafter  made. 

As  originally  enacted  this  section  was  as  follows: 

"  Sbc.  4S96.  When  any  person,  having  made  any  new  invention  or  discovery  for  which 
t  patent  might  have  been  granted,  dies  before  a  patent  is  granted,  the  right  of  applying 
for  and  obtaining  the  patent  shall  devolve  on  his  executor  or  administrator,  in  trust  for 
the  heirs  at  law  of  the  deceased,  in  case  he  shall  have  died  intestate ;  or  if  he  shall  have 
left  a  will,  disposing  of  the  same,  then  in  trust  for  his  devisees,  in  as  full  manner  and 
on  the  same  terms  and  conditions  as  the  same  might  have  been  claimed  or  enjoyed  by 
'  kim  in  his  life  time;  and  when  the  application  is  made  bv  such  legal  representatives,  the 
ottli  or  affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can  be  made 
by  them."     Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  202. 

It  was  first  amended  by  an  Act  of  Feb.  28,  1899,  ch.  227,  30  Stat.  L.  015  to  read  as 
follows : 

'^Sec.  4896.  When  any  person,  having  made  any  new  invention  or  discovery 
for  which  a  patent  might  have  been  granted,  dies  before  a  patent  is  granted,  the  right  of 
applying  for  and  obtaining  the  patent  shall  devolve  on  his  executor  or  administrator, 
in  trust  for  the  heirs  at  law  of  tne  deceased,  in  case  he  shall  have  died  intestate;  or  if 
he  ahall  have  left  a  will,  disposing  of  the  same,  then  in  trust  for  his  devisees  in  as  full 
laanner  and  on  the  same  terms  and  conditions  as  the  same  might  have  been  claimed  or 
enjoyed  by  him  in  his  lifetime ;  and  when  any  person  having  made  any  new  invention  or 
(Hieovery  for  which  a  patent  might  have  been  granted  becomes  insane  before  a  patent  is 
granted,  the  right  of  applying  for  and  obtaining  the  patent  shall  devolve  on  his  legally 
appointed  guardian,  conservator,  or  representative  in  trust  for  his  estate,  *in  as  fall  man- 
ner and  on  the  same  terms  and  conditions  aa  the  same  might  have  been  claimed  or 
enjoyed  by  him  while  sane;  and  when  the  application  is  made  by  such  legal  representar 
tires,  the  oath  or  affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can 
bt  made  by  them. 

"The  foregoing  section,  as  to  insane  persons,  is  to  cover  all  appHcationB  now  en  file 
in  the  Patent  Office  or  which  may  be  hereafter  made." 

It  was  again  amended  by  an  Act  of  March  3,  1903,  ch.  1019,  sec.  3,  32  Stat.  L.  1226,  to 
read  as  follows : 

*'  Sbc.  4806.  When  any  person,  having  made  any  new  Invention  or  discovery  for  which 
a  patent  might  have  been  granted,  dies  before  a  patent  is  granted,  the  right  of  applying 
for  and  obtaining  the  patent  shall  devolve  on  his  executor  or  administrator,  in  trust  for 
the  heirs  at  law  of  the  deceased,  in  case  he  shall  have  died  intestate ;  or  if  he  shall  have 
left  a  will  disposing  of  the  same,  then  in  trust  for  his  devisees,  in  as  full  manner  and 
on  the  same  terms  and  conditions  as  the  same  might  have  been  claimed  or  enjoyed  by 
lum  in  his  lifetime;  and  when  the  application  is  made  by  such  legal  representatives,  the 
oath  or  affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can  be  made 
by  them.  The  executor  or  administrator  duly  authorized  under  the  law  of  any  foreign 
country  to  administer  upon  the  estate  of  the  deceased  inventor  shall,  in  case  the  said 
iuTentor  was  not  domiciled  in  the  United  States  at  the  time  of  his  death,  have  the  right 
to  apply  for  and  obtain  the  patent.  The  authority  of  such  foreign  executor  or  adminis- 
trator shall  be  proved  by  certificate  of  a  diplomatic  or  consular  officer  of  the  United 
States." 

The  last  amendment  consisted  in  a  re-enactment  of  the  section  as  it  was  originally 
enacted,  with  the  addition  thereto  of  the  provisions  beginning  with  the  words  **  The 
executor  or  administrator  duly  authorized  under  the  law,"  etc. 

The  section  was  again  amended,  to  read  as  given  in  the  text,  by  an  Act  of  May  23, 
1908,  ch.  1S8.  36  Stat.  L.  246. 
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l)efore  th.*  patent  is  issued,  the  legal  title 
tu  thfc  patent  when  iftsued  vests  in  the  as- 
signee. Perkins  r.  U.  S.  Electric  Light 
Co.,  (8.  D.  N.Y.)  16  Fed.  613;  Pontiac 
Knit  B«x)t  Co. 'f.  Merino  Shoe  Co.,  (C.  C. 
Me.  1887}   31  Fed.  286. 

The  legal  title  will  vest  in  the  assignee 
when  an  assignment  is  recorded  before  the 
issuance  of  a  patent  even  though  the  pat- 
ent is  issued  to  the  assignor.  Gayler  f. 
Wilder.  (1850)  10  How.  477,  13  U.  S.  (L. 
ed.)  604;  U.  S.  Stamping  Co.  i\  Jewett, 
(N.  D.  N.  Y.  1880)   7  Fed.  869. 

Assignment  recorded  after  patent  is- 
sues.—  If  the  assignment  is  recorded  after 
the  patent  has  been  issued  to  the  assignor 
the  legal  title  will  be  vested  in  the  as- 
signee, if  no  adverse  rights  have  inter- 
vened. U.  S.  Stamping  Co.  t*.  Jewett, 
(1880)  18  Blatchf.  (U.  S.)  4«9,  (N.  D. 
N.  Y.  1880)   7  Fed.  869. 

Successive  assignments. —  A  patent  may 
be  issued  to  an  assignee  of  an  inventor 
thrwigh  mesne  .assignments,  provided  they 
are  first  entered  of  record  in  the  patent 
office.  EUiott-Fisher  Co.  r.  Underwood 
Typewriter  Co.,  (S.  D.  N.  Y.  1909)  176 
Fed.  372. 

.  Where  there  are  several  successive  as- 
signments before  the  patent  is  issued,  and 
all  are  recorded,  the  title  will  vest  in  the 
ultimate  assignee  even  though  the  patent 
may  be  issu^  to  one  of  the  prior  as- 
signees. Consolidated  Electric  Light  Co. 
r.  Edison  J!-iectric  Light  Co.,  (S.  D.  X.  Y. 
1855)  26  Fed.  719;  Consolidated  Electric 
Light  Co.  r.  McKeesport  Light  Co.,  (W. 
D.  Pa.  1888)  34  Fed.  335;  Selden  r. 
Stockwell  Self-Lighting  Gas-Bumer  Co., 
(S.  D.  N.  Y.   1881)    9  Fed.  390. 

A  prior  unrecorded  assignment  of  a  pat- 
ent is  good  as  against  a  subsequent  as- 
signment fraudiilently  obtained  with  no- 
tice of  the  prior  assignment,  although  such 
subsequent  assignment  was  ret'orded  in 
the  patent  office  and  the  patent  issued 
in  the  name  of  such  assignee.  The  title 
of  the  patent  is  held  by  him  in  trust  for 
the  prior  assignee.  Pontiac  Knit  Boot 
Co.  V.  Merino  Shoe  Co.,  (C.  C.  Me.  1887) 
31   Fed.  286. 

Partnership  as  assignee. —  Under  this 
section    a    partnership    may    in    its    firm 


name  become  the  asHignee  of  an  inventor's 
inchoate  right  to  letters  patent,  and  a 
patent  issued  to  it,  as  such  assignment 
is  valid  and  vests  in  the  persons  compos- 
ing the  firm  the  legal  title  to  the  rights 
and  privileges  thereby  granted.  Fresno 
Home-Packing  Oo.  f.  Fruit-Cleaning  Co., 
(C.  C.  A.  9th  Cir.  1900)  101  Fed.  826,  42 
C.  C.  A.  43,  affirming  (N.  D.  Cal.  1899) 
94  Fed.  845. 

An  assignment  to  defraud. —  Where,  in 
order  to  evade  a  contract  for  the  sale  of 
an  invention,  a  patent  was  granted  to  one 
not  the  inventoft  and  thereafter  assigned 
to  the  inventor,  the  patent  is  void  and 
the  contract  will  not  be  enforced.  Ken- 
nedy t?.  Hazelton,  (1888)  128  U.  8.  867, 
9  S.  Ct.  202,  32  U.  8.  (L.  ed.)  676,  affirm- 
ing   (N.  D.  111.  1888)   33  Fed.  293. 

Necessity  of  new  application  or  oath. — 
Where  the  application  has  been  made  in 
the  lifetime  of  the  inventor  and  remains 
in  effect,  unchanged,  there  is  no  necessity 
for  a  new  application  or  oath,  except  of 
course  in  a  case  of  reissue.  De  La  Vergne 
Refrigerating  Mach.  Co.  r.  Featherstone, 
(1893)  147  U.  8.  209,  18  S.  Ct.  283,  37 
U.  S.  (L.  ed.)   138. 

Reissue  to  remote  assignee. — The  word 
'^  assignee  "  in  the  statute  does  not  mean 
the  immediate  assi^ee  of  the  inventor, 
and  a  reissue  is  valid  when  granted  to  an 
assignee  however  remote.  Selden  i?.  Stock- 
well  Self-Lighting  Gas-Bumer  Co.,  (8.  D. 
N.  Y.  1881 )  9  Fed.  390. 

Issuance  of  either  assignor  or  assignee. 
—  The  patent  office  has  full  power  under 
this  section  to  issue  the  patent  to  either 
the  assignor  or  the  assignee.  Thoma  i*. 
Perri,  (D.  C.  Mass.  1913)  205  Fed.  632. 

Single  assignment  as  evidence  of  agree- 
ment by  employee  to  assign  all  inven- 
tion^.^ — The  fact  that  an  employee  as- 
signed to  his  employer  the  right  to  pat- 
ents applied  for  by  him  for  inventions 
made  in  the  course  of  his  employment 
does  not  alone  warrant  an  inference  that 
he  was  bound  by  a  contract  to  assign  all 
such  inventions,  especially  where  his  ac- 
tion is  reasonably  explained  on  other 
grounds.  Pressed  Steel  Car  Co.  v,  Han- 
sen,   (W.  D.  Pa,  1904)    128  Fed.  444. 


Sec.  4896.  [When,  and  on  what  oath  executor  or  administrator, 
guardian,  etc.,  of  insane  person  may  obtain  patent.]  When  any  per- 
son, having  made  any  new  invention  or  discovery  for  which  a  patent 
might  have  been  granted,  dies  before  a  patent  is  granted  the  right  of 
applying  for  and  obtaining  the  patent  shall  devolve  on  his  executor  or 
administrator,  in  trust  for  the  heirs  at  law  of  the  deceased,  in  ease  he  shall 
have  died  intestate;  or  if  he  shall  have  left  a  will  disposing  of  the  same, 
then  in  trust  for  his  devisees  in  as  full  manner  and  on  the  same  terms  and 
conditions  as  the  same  might  have  been  claimed  or  enjoyed  by  him  in  his 
lifetime ;  and  when  any  person  having  made  any  new  invention  or  discov- 
ery for  which  a  patent  might  have  been  granted  becomes  insane  before  a 
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patent  is  granted  the  right  of  applying  for  and  obtaining  the  patent  shall 
devolve  on  his  legally  appointed  guardian,  conservator,  or  representative  in 
trust  for  his  estate  in  as  full  manner  and  on  the  same  terms  and  conditions 
as  the  same  might  have  been  claimed  or  enjoyed  by  him  while  sane;  and 
when  the  application  is  made  by  such  legal  representatives  the  oath  or 
affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can  be 
made  by  them.  The  executor  or  administrator  duly  authorized  under  the 
law  of  any  foreign  country  to  administer  upon  the  estate  of  the  deceased 
inventor  shall,  in  case  the  said  inventor  was  not  domiciled  in  the  United 
States  at  the  time  of  his  death,  have  the  right  to  apply  for  and  obtain  the 
patent.  The  authority  of  such  foreign  executor  or  administrator  shall  be 
proved  by  certificate  of  a  diplomatic  or  consular  officer  of  the  United  States. 
The  foregoing  section,  as  to  insane  persons,  is  to  cover  all  appUeations  now 
on  file  in  the  Patent  Office  or  which  may  be  hereafter  made. 

Ab  originaUy  enacted  this  section  was  as  follows: 

"  Sec.  4^6.  When  any  person,  having  made  any  new  invention  or  discovery  for  which 
a  patent  might  have  been  granted,  dies  before  a  patent  is  granted,  the  right  of  applying 
for  and  obtaining  the  patent  shall  devolve  on  his  executor  or  administrator,  in  trust  for 
the  heirs  at  law  of  the  deceased,  in  case  he  shall  have  died  intestate;  or  if  he  shall  have 
left  a  will,  disposing  of  the  same,  then  in  trust  for  his  devisees,  in  as  full  manner  and 
<»  the  same  terms  and  conditions  as  the  same  might  have  been  claimed  or  enjoyed  by 
'  him  in  his  life  time;  and  when  the  application  is  made  bv  such  legal  representatives,  the 
oftth  or  affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can  be  made 
by  them/'     Act  of  July  8,  1870,  ch.  230,  16  Stat.  L*  202. 

It  was  first  amended  by  an  Act  of  Feb.  28,  1809,  ch.  227,  30  Stat.  L.  915  to  read  as 
follows :    , 

"  Sec  4896.  When  any  person,  having  made  any  new  invention  or  discovery 
for  which  a  patent  might  have  been  granted,  dies  before  a  patent  is  granted,  the  right  of 
applying  for  and  obtaining  the  patent  shall  devolve  on  his  executor  or  administrator, 
in  trust  for  the  heirs  at  law  of  tne  deceased,  in  case  he  shall  have  died  intestate;  or  if 
he  ahall  have  left  a  will,  disposing  of  the  same,  then  in  trust  for  his  devisees  in  as  full 
manner  and  on  the  same  terms  and  conditions  as  the  same  might  have  been  claimed  or 
enjoyed  by  him  in  his  lifetime ;  and  when  any  person  having  made  any  new  invention  or 
discovery  for  which  a  patent  might  have  been  granted  becomes  insane  before  a  patent  is 
granted,  the  right  of  applying  for  and  obtaining  the  patent  shall  devolve  on  his  legally 
appointed  guardian,  conservator,  or  representative  in  trust  for  his  estate, *in  as  full  man- 
ner and  on  the  same  terms  and  conditions  as  the  same  might  have  been  claimed  or 
eajojed  by  him  while  sane;  and  when  the  application  is  made  hy  such  l^gal  representar 
tives,  the  oath  or  affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can 
be  made  by  them. 

''The  foregoing  section,  as  to  insane  persons,  is  to  cover  all  applications  now  en  file 
in  the  Patent  Office  or  which  may  be  hereafter  made." 

It  was  again  amended  by  an  Act  of  March  3,  1903,  ch.  1019,  sec.  3,  32  Stat.  L.  1226,  to 
read  as  follows: 

"  Skc.  4896.  When  tmy  person,  having  maiie  any  new  Invention  or  discovery  for  which 
a  patent  might  have  been  granted,  dies  before  a  patent  is  granted,  the  right  of  applying 
for  and  obtaining  the  patent  shall  devolve  on  his  executor  or  administrator,  in  trust  for 
the  heirs  at  law  of  the  deceased,  in  case  he  shall  have  died  intestate;  or  if  he  shall  have 
left  a  will  disposing  of  the  same,  then  in  trust  for  his  devisees,  in  as  full  manner  i^nd 
on  the  same  terms  and  conditions  as  the  same  might  have  been  claimed  or  enjoyed  by 
him  in  his  lifetime;  and  when  the  application  is  made  by  such  legal  representatives,  the 
oath  or  affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can  be  made 
by  them.  The  executor  or  administrator  duly  authorised  under  the  law  of  any  foreign 
country  to  administer  upon  the  estate  of  the  deceased  inventor  shall,  in  case  the  said 
inventor  was  not  domiciled  in  the  United  States  at  the  time  of  his  death,  have  the  right 
to  apply  for  and  obtain  the  patent.  The  authority  of  such  foreign  executor  or  adminis- 
trator shall  be  proved  by  certificate  of  a  diplomatic  or  consular  officer  of  the  United 

States." 

The  last  amendment  consisted  in  a  re-enactment  of  the  section  as  it  was  originally 
enacted,  with  the  addition  thereto  of  tlie  provisions  beginning  with  the  words  "  The 
executor  or  administrator  duly  authorized  under  the  law,"  etc. 

The  section  was  again  amended,  to  read  as  given  in  the  text,  by  an  Act  of  May  23, 
1908,  ch.  188.  36  Stat.  L.  246. 
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Purpose  of  section. —  The  ob^^oll8  intent 
of  the  law  is  to  vest  in  the  legal  repre- 
sentatives of  a  patentee  upon  his  death 
the  same  rights  that  he  would  have  en- 
joyed if  he  had  lived.  Newell  v.  West, 
(1876)  13  Blatchf.  114,  18  Fed.  Cas.  No. 
10,160. 

"  Heirs  at  law."—  The  phrase  "  heirs  at 
law "  means  the  "  next  of  kin "  and 
devisees  means  legatees,  as  patent  rights 
are  personal  jpropertv.  Shaw  Relief  Valve 
Co.  V,  New  Bedford,  (C.  C.  Mass.  1884) 
19  Fed.  753;  Bradley  v.  Dull,  (W.  D.  Pa. 
1884)    19  Fed.  913. 

When  oath  required. —  The  statute  re- 
quiring an  oath  to  an  amendment  by  ad- 
ministrators, etc.,  does  not  apply  to  an 
amendment  which  would  not  require  a 
new  oath  from  the  original  applicant  if 
he  were  stiU  living.  Eagleton  Mfg.  CJo. 
V.  West,  etc.,  Mfg.  Co.,  (1884)  111  U.  S. 
490,  4  S.  Ct.  693,  28  U.  S.  (L.  ed.)  493. 

The  authorily  of  an  attorney  ends  with 
the  death  of  an  inventor,  and  an  amend- 
ment of  an  application  for  a  patent  made 
by  the  attorneys  without  the  oaths  of 
the  personal  representatives  of  the  de- 
ceased is  invalid.  Eagleton  Mfg.  Co.  r. 
West,  etc.,  Mfg.  Co.,  (S.  D.  N.  Y.  1880) 
2  Fed.  774. 

Change  of  specification. —  Where  tlie  in- 
ventor dies,  before  the  patent  is  granted 
and  there  is  an  entire  change  in  the  speci- 
fication as  to  the  invention  described,  the 
patent  to  be  valid  should  be  granted  on 


an  application  made  and  sworn  to  by  his 
personal  representatives.  Eagleston  Mfg. 
Co.  V,  West,  etc,  Mfg.  Co.,  (1884)  111 
U.  S.  490,  4  S.  Ct.  693,  28  U.  S.  (L.  ed.) 
493. 

Application  filed  by  subsequently  de- 
ceased inventor. —  Where  the  inventor  dies 
after  the  application  for  a  patent  ie  filed, 
no  new  application  need  be  made  or  new 
fee  be  paid,  but  a  grant  may  be  made  in 
the  terms  of  R.  S.  sec.  4884.  supra^  p.  14, 
to  the  "  patentee  or  his  heirs  or  assigns,'' 
and  this  will  De  sufficient  to  vest  the  legal 
title  in  his  legal  representative.  De  La 
Vergne  Refrigerating  Mach.  Co.  v.  Feath- 
erstone,  (1893)  147  U.  S.  209,  13  S.  Ct. 
283,  37  U.  S.  (L».  ed.)  138,  reversing 
(N.  D.  IlL  1892)   49  Fed.  916. 

Statement  of  trust — On  the  death  of 
the  inventor  a  patent  may  be  issued  to 
his  executor  or  administrator  as  aach, 
and  an  express  statement  need  not  be 
made  that  it  is  in  trust  for  the  heirs 
or  devisees,  as  this  is  implied  by  law. 
Stimpson  v.  Rogers,  (1869)  4  Blatchf. 
333,  23  Fed.  Oas.  No.  13,467. 

Time  for  filing  applications  by  guard- 
ian of  insane  person. —  The  guardian  of 
an  insane  inventor  is  not  allowed  two 
years  from  the  time  the  inventor  became 
insane,  but  he  must  file  his  application 
within  the  two  years  allowed  to  the  in- 
ventor himself.  Jenner  v.  Bowen;  (C.  CL 
A.  6th  Cir.  1905)  139  Fed.  566,  71  C.  C.  A. 
540. 


Sec.  4897.  [Renewal  of  application  in  cases  of  failure  to  pay  fees  in 
season.]  Any  pei'son  who  has  an  interest  in  an  invention  or  discovery, 
whether  as  inventor,  discoverer,  or  assignee,  for  which  a  patent  was  ordered 
to  issue  upon  the  payment  of  the  final  fee,  but  who  fails  to  make  payment 
thereof  within  six  months  from  the  time  at  which  it  was  passed  and  allowed^ 
and  notice  thereof  was  sent  to  the  applicant  or  his  agent,  shall  have  a  right 
to  make  an  application  for  a  patent  for  such  invention  or  discovery  the 
same  as  in  the  ease  of  an  original  application.  But  such  second  application 
must  be  made  within  two  years  after  the  allowance  of  the  original  applica- 
tion. But  no  person  shall  be  held  responsible  in  damages  for  the  manufac- 
ture or  use  of  any  article  or  thing  for  which  a  patent  was  ordered  to  issue 
under  such  renewed  application  prior  to  the  issue  of  the  patent.  And  upon 
the  hearing  of  renewed  applications  preferred  under  this  section,  abandon- 
ment shall  be  considered  as  a  question  of  fact.    [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  Stat.  L.  202. 

R.  S.  sec.  4898,  relating  to  assignments   of  patents,  is  given  infra,  p.  249. 


Application. —  The  application  provided 
for  by  this  section  does  not  mean  a  new 
application.  A  petition  to  renew  the 
original  application  is  sufficient.  Le  Brou 
r.  Nix,  (1912)   38  App.  Cas.   (D.  C.)  494. 

Only  one  renewal  application  allowed. — 
Under  this  section  only  one  renewal  ap- 
plication may  be  made;  and,  even  if  more 
are  allowable,  the  final  application  m>iist 
be  made  within  two  years  after  the  allow- 


ance of  the  first,  otherwise  a  valid  p&tttit 
cannot  issue  thereon.  Weston  Electrical 
Instrument  Co.  v.  Empire  Electrical  In- 
Btnunent  Co.,  (S.  D.  N.  Y.  1904)  131  Fed. 
90. 

Two  years  aUowed  for  renewal  applica- 
tion.—  The  commissioner  of  pat^ts  is 
without  authority  to  issue  a  patent  on 
an  application  filed  more  than  two  yean 
after  the  allowance  of  a  patent  for  the 
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same  inirention  on  a  prior  application  by 
the  same  party,  which  has  been  forfeited 
for  nonpayment  of  fees.  Weston  Electri- 
cal Instrument  Co.  v.  Empire  Electrical 
Instrument  Co.,  (C.  C.  A.  2d  Cir.  1905) 
136  Fed.  599,  69  C.  C.  A.  329,  affirming 
(S.  D.  N.  Y.  1904)    131  Fed.  90. 

Six  calendar  months. —  The  limit  of  six 
months  herein  provided  for  the  payment 
of  the  final  fee  must  be  construed  as  six 
calendar  months.  Economy  Feed  Water- 
Heater  Co.  r.  Lamprey  Boiler  Fumace- 
Moath  Protector  Co.,  (C.  C.  A.  Ist  Cir. 
1896)  65  Fed.  1,000,  21  U.  S.  App.  714, 
13  C.  C.  A.  271. 

Sztent  of  second  application. —  Under 
this  Act  the  second  application  may  un- 
brace the  whole  invention,  although  this 
include  more  than  that  previously  allowed. 
Bowers  r.  San  Francisco  Bridge  Co.,  (N. 
D.  Cal.  1895)  69  Fed.  640. 

Conditional  two-year  limit. —  The  limit 
of  two  years  is  subject  to  the  implied 
condition  that  the  applicant  has  not  lost 
his  right  to  make  the  application  by  aban- 
donment or  surrender  of  the  same.  Marsh 
r.  SaTles,  (1872)  5  Fish.  Pat.  Cas.  610, 
16  Fed.  Cas.  No.  9,119. 


Collateral  attack  for  nonpayment.— The 
patents  regular  on  their  face  are  not  sub- 
ject to  the  collateral  attack  that  the  pat- 
ent office  fee  was  not  paid  within  the  time 
provided  by  this  section.  Lamprey  Boiler 
Furnace  Mouth  Protector  Co.  n.  Economy 
Feed  Water  Heater  Co.,  (0.  0.  N.  H. 
1894)    62  Fed.  590. 

Abandonment  of  former  application. — 
While,  in  the  case  of  a  renewal  applica- 
tion, the  intention  of  the  party  in  allow- 
ing his  former  application  to  be  forfeited 
may,  imder  this  section,  be  inquired  int^j 
for  the  purpose  of  determining  the  ques- 
tion of  abandonment,  such  inquiry  must 
be  directed  to  the  abandonment  of  the 
invention  claimed  in  the  original  appli- 
cation, and  not  to  some  other  invention 
that  may  be  described  incidentally  therein, 
and  subsequently  made  the  subject  of  a 
new  application  by  the  same  party,  and 
brought  into  interference.  Saunders  v. 
Miller,  (1909)  33  App.  Cas.  (D.  C.) 
456. 

Question  of  fact. — Abandonment  under 
this  section  is  a  question  of  fact.  Le  Brou 
r.  Nix,  (1912)   38  App.  Caa.  (D.  C.)  494. 


Sec.  4899.  [Penoiis  purchasing  of  inventor^  before  application,  may 
use  or  sell  the  thing  purchased.]  Every  person  who  purchases  of  the 
inventor,  or  discoverer,  or  with  his  knowledge  and  consent  constructs  any 
newly  invented  or  discovered  machine,  or  other  patentable  article,  prior  to 
the  application  by  the  inventor  or  discoverer  for  a  patent,  or  who  sells  or 
uses  one  so  constructed,  shall  have  the  right  to  use,  and  vend  to  others  to 
be  used,  the  specific  thing  so  made  or  purchased,  without  liability  therefor. 
[B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  203. 

S.  S.  sees.  4900,  490Z,  relating  to  marking  patented  articles,  are  given  infra,  pp.  283, 
285. 


Constitutionality. —  This  statute  is  not 
imoonstitutional  as  depriving  an  inventor 
of  his  property  without  compensation. 
Dable  Grain  Shovel  Co.  v,  Flint,  (1890) 
187  U.  8.  41,  11  S.  Ct  8,  34  U.  S.  (L.  ed.) 
618.  * 

Extent  of  section. —  This  law  is  not 
limited  to  employers  and  employed.  Wade 
«.  Metcalf,  (1889)  129  U.  S.  202,  9  S.  Gt 
271,  32  U.  8.  (L.  ed.)  661. 

Improvements  included. —  The  Act  in- 
elndee  improvem^ats  as  weU  as  inventions 
wholly  now.  CampbeU  i?.  New  York,  (S. 
D,  N.  Y.  1888)   35  Fed.  504. 

Si^ts  granted  limited  to  specific  thing. 
—  The  right  of  a  person  constructing  a 
patentable  article  or  purchasing  it  before 
the  application  for  a  patent,  is  limited 
to  the  ri^ht  to  use,  o^  vend  for  use,  the 
specific  thing.  Brickill  t*.  New  York,  (S. 
D.  N.  Y.  1880)  7  Fed.  479. 

Presumption  of  permitted  use  of  other 
articles. —  The  permitted  use  of  one  or 
more  devices  before  the  issue  of  a  patent 
does  not  raise  any  presumption,  either  of 
law  or  fact,  in  favor  of  a  permission  to 


use  others  some  years  later  and  in  a  dif- 
ferent locality.  Boston  t?.  Allen,  (C.  C. 
A.  1st  Cir.  1898)  91  Fed.  248,  50  U.  S. 
App.  447,  33  CCA.  485. 

Prior  machines  only. —  This  section  does 
not  grant  the  right  to  an  invention  any 
further  than  to  the  extent  of  the  machines 
constructed  prior  to  the  application  for 
the  patent.  Brickill  f.  New  York,  (S.  D. 
N.  Y.  1880)   7  Fed.  479. 

Subsequent  patent  for  improvement. — 
An  article  constructed  under  a  patent,  un- 
der the  direction  and  with  the  consent  of 
the  owner  of  the  patent,  and  prior  to  a 
patent  for  an  improvement,  gives  the  right 
to  use  that  article  against  the  patent 
for  the  improvement.  Black  v.  Hubbard, 
(1877)  3  B.  &  A.  Pat.  Cas.  39,  3  Fed.  Cas. 
No.  1,460. 

By  whom  used. —  "If  the  first  two 
clauses  of  the  section,  taken  by  them- 
selves, leave  the  matter  in  any  doubt,  the 
succeeding  clause,  including  every  person 
*  who  sells  or  uses  one  so  coiffetructed,' 
makes  it  perfectly  clear  that  the  implied 
license  conferred  by  the  section  seta  the 
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specific  machine  free  from  the  monopoly 
of  the  patent  in  the  handB  of  any  person, 
just  as  if  that  person  were  the  lawful  as- 
signee of  one  holding  the  machine  under 
a  purchase  or  an  express  and  unrestricted 
license  from  the  inventor."  Wade  v.  Met- 
calf,  (1889)  129  U.  S.  202,  9  S.  Ct.  271, 
32  U.  S.  (L.  ed.)  661,  citing  McClurg  v. 
Kingsland,  (1843)  1  How.  202,  11  U.  S. 
(L.  ed.)  102;  Bloomer  «.  McQuewan, 
(1852)  14  How.  539,  14  U.  S.  (L.  ed.) 
532;  Bloomer  t?.  Millinger,  (1864)  1  Wall. 
340,  17  U.  S.  (L.  ed.)  581;  Adams  t?. 
Burke,  (1873)  17  Wall.  453,  21  U.  S. 
(L.  ed.)  700;  Birdsell  v.  Shaliol,  (1884) 
112  U.  S.  485,  5  S.  Ct.  244,  28  U.  S. 
(L.  ed.)   768. 

Different  classes  having  rights  under 
this  section. —  "This  section  clearly  de- 
fines four  classes  of  persons  who  shall 
have  the  right  to  use,  and  to  vend  to 
others  to  be  used,  a  specific  patentable 
machine:  First,  every  person  *  who  pur- 
chases of  the  inventor  '  the  machine  before 
his  application  for  a  patent;  second,  every 
person  who  *  with  his  knowledge  and  con- 
sent constructs '  the  machine  before  the 
application ;  third,  every  person  *  who 
sells '  a  machine  *  so  constructed,'  tJiat  is 
to  say,  which  has  been  constructed  with 
the  knowledge  and  consent  of  the  in- 
ventor by  another  person;  fourth,  every 
person  who  *  uses  one  so  constructed/  that 
18  to  say,  constructed  with  the  inventor's 
knowledge  and  consent  by  another  per- 
son." Wade  f.  Metcalf,  (1889)  129  U.  S. 
202,  9  S.  Ct.  271,  32  U.  S.  (L.  ed.)  661. 

Subsequent  owners  of  specific  article. — 
After  a  machine  has  been  constructed  by 
any  person  with  the  inventor's  knowledge 
and  consent  before  the  application  for  a 
patent,  every  other  person  who  either  sells 
or  uses  that  machine  is  within  the  pro- 
tection of  tlie  section  and  needs  no  new 
coneent  or  permission  of  the  inventor. 
Wade  V.  Metcalf,  (1889)  129  U.  S.  202,  9 
S.  Ot.  271,  32  U.  S.  (L.  ed.)  661. 

Consent  of  inyentor. —  In  order  to  en- 
title a  person  to  use  and  vend  the  ma- 
chine under  this  section  the  machine  must 
originally  have  been  purchased  from  the 
inventor  or  constructed  with  his  knowl- 
edge and  consent  before  his  application 
for  a  patent.  If  the  purchase  or  construc- 
tion is  fraudulent  or  concealed  it  is  not 
sufficient  Wade  v.  Metcalf,  (1889)  129 
U.  S.  202,  9  S.  Ct.  271,  32  U.  S.  (L.  ed.) 
661;  Andrews  v.  Hovey,  (1888)  124  U.  S. 
694,  8  S.  Ct.  676,  31  U.  S.  (L.  ed.)  557; 
Koidall  r.  Winsor,  (1859)  21  How.  322, 
16  U.  S.  (L.  ed.)  165;  Hovey  v.  Stevens, 
(1848)  1  Woodb.  &  M.  290,  12  Fed.  Cas. 
No.  6,745;  Pierson  r.  Eagle  Screw  Co., 
(1844)  3  Story  402,  19  Fed.  Cas.  No. 
11,156. 

.  Effect  of  puxchase  or  construction  with 
consent. —  when  an  article  is  purchased 
from  the  inventor  or  const ructeu  with  his 
consent  it  is  set  free  from  the  monopoly 
uf  the  patent     W^ade  i\  Metcalf,   (1889) 


129  U.  S.  202,  9  S.  Ct  271,  32  U.  S. 
(L.  ed.)  661;  Dable  Grain  Shovel  Co.  r. 
Flint,  (1890)  137  U.  S.  41,  11  S.  Ct 
8,  34  U.  S.  (L.  ed.)  618,  affirmed  (N.  D. 
111.  1890)   42  Fed.  686. 

Consent  of  subsequent  owner  of  patent. 
—  The  section  does  not  require,  in  order 
for  this  protection,  that  the  purchase  or 
construction  shall  have  been  with  the 
consent  or  allowance  of  the  person  who 
afterwards  obtains  the  patent  and-  seeks 
to  enforce  it  against  such  purchaser  or 
constructor.  Andrews  t?.  Hovey,  (1887) 
123  U.  S.  267,  8  S.  Ct  101,  31  U.  S.  (L. 
ed.)    160. 

]2ights  of  firm. —  This  statute  does  not 
grant  a  limited  and  personal  license  to  a 
firm  which  shall  end  when  such  firm  ends. 
Wade  V.  Metcalf,  (1889)  129  U.  S.  202,  9 
S.  Ct.  271,  32  U.  S.  (L.  ed.)  661,  affirm- 
ing (C.  C.  Mass.  1883)   16  Fed.  130. 

Governmental  use  on  subsequent  pay- 
ment.—  Where  an  inventor  consents  to  the 
use  of  his  device  by  the  government  before 
a  patent  has  been  applied  for,  but  coupled 
with  a  condition  that  he  shall  be  paid  for 
it  when  patented,  the  government  does 
not  acquire  an  implied  license  nor  a  right 
to  gratuitous  use  under  the  statute.  Tal- 
bert  !?.  U-  S.,  (1890)  25  Ct  CI.  141. 

Invention  by  United  States  employee. — 
If  any  invention  is  made  by  an  employee 
of  the  United  States  in  the  direct  course 
of  his  employment  and  at  the  expense  of 
the  United  States,  a  license  will  be  in- 
ferred to  the  United  States  to  use  the 
invention  without  liability  to  the  inventor, 
and  no  contract  for  compensation  will  be 
implied.  Solomons  r.  U.  S.,  (1890)  137 
U.  S.  342,  11  S.  Ct.  88,  34  U.  S.  (L.  ed.) 
667;  Davis  r.  U.  S.,  (1888)  23  Ct.  CL  329; 
McAleer  t?.  U.  S.,  (1800)  26  Ct  CI.  238; 
Gill  V.  U.  S.,  (1896)  160  V.  S.  426,  16  S. 
Ct.  322,  40  U.  S.  (L.  ed.)  480;  Kelton  r. 
U.  S.,  (1897)  32  Ct  CI.  314;  Eager  p. 
U.  S.,   (1900)    35  Ct  CI.  556. 

Extent  of  gOTomment's  rights. —  The 
government,  however,  will  acquire  no  fur- 
ther right  than  that  of  manufacturing 
and  using  the  invention  for  its  own  pur- 
poses, without  liability.  Solomons  r.  U<  S., 
(1886)   21  Ct.  CI.  479. 

^fhts  of  employer. —  If  the  workman, 
by  using  the  time,  and  tools,  and  money 
of  his  employer  with  his  consent,  makes 
an  invention  and  applies  it  i^  his  em- 
ployer's business,  the  employer  may  con- 
tinue to  use  it  Wade  v,  Metcalf,  (1889) 
120  U.  S.  202,  9  S.  Ct  271,  32  U.  S. 
(L.  ed.)   661. 

Implied  license  to  employer. — A  license 
will  be  implied  to  use  an  invention,  to  an 
employer,  where  an  employee  makes  an 
invention  during  his  employment  and  with 
the  assistance  and  at  the  request  of  his 
en^loyer  and  permits  the  employer  to 
use  such  invention  without  claiming  any 
compensation  therefor.  McClurg  i;.  Kings- 
land,  (1843)  1  How.  202.  11  U.  S.  (L.  ed.) 
102;  Gill  t?.  U.  S.,  (1896)    160  U.  S.  426, 
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1«  a  Ct.  322,  40  U.  S.  (L.  ed.)  480; 
Solomona  r.  U.  S.,  (1890)  1.37  U.  S.  342, 
11  S.  Ct.  88,  34  U.  8.  (L*  ed.)  667;  Lane, 
etc.,  Co.  V.  Locke,  (1893)  150  U.  S.  193, 
14  S.  C^.  78,  37  U.  S.  (L.  ed.)  1049; 
Keyes  r..  Eureka  Consol.  Min.  Co.,  (1895) 
158  U.  S.  150,  15  S.  Ct.  772,  39  U.  S. 
(L.  ed.)  929;  Boas  r.  Montana  Union  R. 
Co.,  (C.  C.  Mont.  1890)  45  Fed.  424; 
WithingtoQ-Cooley  Mfg.  Co.  v.  Kinney, 
(a  C.  A.  6th  Cir.  1805)  68  Fed.  500,  37 
U.  S.  App.  117,  15  C.  C.  A.  531;  BlaAivelt 
c.  Interior  Conduit,  etc.,  Co.,  (C.  C  A. 
2d  Cir.  1897)  80  Fed.  906,  51  U.  S.  App. 
291,  26  C.  C.  A.  243;  VVilkens  v.  Spafford, 
(18781  3  B.  &  A-  Pat  Cas,  274,  29  Fed. 
Cas.  No.  17,659. 

Device  introduced  without  employer's 
consent. —  Where  an  employee  introduces 
his  patented  device  into  his  employer's 
business  without  the  latter's  consent  and 
without  any  agreement  for  compensation, 
he  thereby  licenses  the  employer  to  use 
such  device  and  cannot  demand  compen- 
sation for  such  use,  especially  where  the 
device  has  been  developed  and  perfected 
at  the  expense  of  the  employer.  Barry  t*. 
Crane  Bros.  Mfg.  Co.,  (N.  D.  111.  1884) 
22  Fed.  396. 

Unlimited  use  of  product  to  be  used  in 
quantity. —  Where  the-  patented  article  is 
a  product  to  be  used  in  quantity  the  na- 
ture of  the  invention  may  be  such  that  a 
license  for  the  continued  use  of  the  mode 
during  the  life  of  the  patent  may  be  im- 
plied by  an  unlimited  use  during  the 
period  of  employment.    Withington-Cooley 


Mfg.  Co.  V.  Kinney,  (C.  C.  A.  6th  Cir. 
1S»5)  68  Fed.  500,  37  U.  S.  App.  117,  15 
C.  C.  A.  531. 

Extent  of  implied  license. — An  implied 
license  if  it  relates  to  an  improvement  in 
the  process  ordinarily  authorizes  the  em- 
ployer to  continue  to  practice  the  process 
during  the  whole  period  of  the  patent. 
This  follows  because  the  subject  matter 
is  indivisible;  but  if  the  invention  per- 
tains to  a  machine  it  is  understood  ordi- 
narily that  only  the  8pcK!ific  machine  or 
machines  which  have  been  set  up  during 
the  time  of  the  employment  are  protected. 
Boston  f.  AUen,  (C.  C.  A.  1st  Cir.  1898) 
91  Fed.  248,  50  U.  «;  App.  447,  33  C.  C.  A. 
485. 

Implied  promise  to  pay  by  employer. — 
The  circumstances  may  be  such,  however, 
that  an  implied  promise  by  an  employer 
to  pay  an  employee  a  reasonable  compen- 
sation for  the  license  to  use  an  invention 
made  in  the  course  of  the  employee's  em- 
ployment may  be  inferred.  Burton  r.  Bur- 
ton Stock-Car  Co.,  (1898)  171  Mass.  437, 
50  N.  E.  1029. 

It  is  a  complete  defense  to  a  suit  for 
infringement  that  the  patented  articles 
were  constructed  and  put  into  use  for 
the  defendants  by  the  patentee,  and  with 
his  consent  and  allowance,  prior  to  the 
application  for  the  letters  patent.  Dable 
Grain  Shovel  Co.  v.  Flint,  (1890)  137 
U.  S.  41,  11  S.  Ct.  8,  34  U.  S.  (L.  ed.) 
618,  affirming  (N.  D.  111.  1890)  42  Fed. 
686. 


SeCi  4903.  [Notice  of  rejection  of  claim  for  patent  to  be  given  to  appli- 
cant.] Whenever,  on  examination,  any  claim  for  a  patent  is  rejected,  the 
Commissioner  shall  notify  the  applicant  thereof,  giving  him  briefly  the 
reasons  for  such  rejection,  together  with  such  information  and  references 
as  may  be  iLseful  in  judging  of  the  propriety  of  renewing  his  application  or 
of  altering  his  specification ;  and  if,  after  receiving  such  notice,  the  applicant 
persists  in  his  claim  for  a  patent,  with  or  withorut  altering  his  specifications, 
the  Commissioner  shall  order  a  re-examination  of  the  case.     [B.  S,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 


Snle  strictly  followed. —  The  rule  re- 
quiring the  commissioner  of  patents  to 
set  forth  the  grounds  of  his  decision  fully 
in  writing  must  be  strictly  followed. 
Chandler  v.  Ladd,  (1867)  MacA.  Pat.  Crh. 
493,  5  Fed.  Gas.  No.  2,693. 

Specifications,  etc.,  not  conforming  to 
rales. —  It  .does  not  constitute  a  rejection 
of  the  claims  that  the  specifications  and 
drawings  were  twice  returned  to  the  ap- 
plicant because  they  did  not  conform  to 
the  rules  of  the  patent  office.  Wicker- 
sham  V.  Singer,  (1859)  MacA.  Pat.  Caa. 
646,  29  Fed.  Cas.  No.  17,610. 

Amendment  suggested  by  commissioner. 
—  It  is  not  necessary  that  an  amendme^t 
l>eing  made  at  the  suggestion  of  the  com- 
missioner or  examiner  may  be  done  vol- 


untarily. Godfrey  r.  Eames,  (1863)  1 
Wall.  317,  17  U.  S.   (L.  ed.)   686. 

Purpose  of  amendments. — Amendments 
may  be  made  for  the  purpose  of  avoiding 
objections  or  references  made  by  the  pat- 
ent office.  Godfrey  v.  Eames,  (1863)  1 
Wall.  324,  17  U.  S.  (L.  ed.)  684;  Brill  v, 
St,  Louis  Gar  Co.,  (C.  C.  A.  8th  Cir. 
1898)  90  Fed.  666,  33  C.  C.  A.  213;  Nor- 
ton V.  Jensen,  (C.  C.  A.  9th  Cir.  1898)  90 
Fed.  415,  33  C.  C.  A.  141;  Collins  r. 
White,  (1860)  3  App.  Oom'r  Pat.  392,  6 
Fed.  Gas.  Xo.  3,019. 

Sfiect  of  amendments. — Where  an  ap- 
plicant makes  amendments  to  avoid  ob- 
j(?ctions  of  the  patent  oflic-i*  tliey  arc 
binding  upon  iiim  in  nil  siib>(><]Ut>nt  pro- 
ci»eding8.         Lehigh     Valley     K.     Co.     v. 
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Kearney,  (1895)  158  U.  S.  461,  15  S.  Ct. 
871,  39  U.  S.  (L.  ed.)  1055;  Knapp  v. 
Moras,  (1893)  150  U.  S.  221,  14  S.  Ct.  81, 
S7  U.  S.  (L.  ed.)  1059;  Corbin  Cabinet 
Lock  Co.  V.  Eagle  Lock  Co.,  (1893)  150 
U.  S.  38,  14  S.  Ct.  28,  37  U.  S.  (L.  ed.) 
989;  Royer  t?.  Coupe,  (1892)  146  U.  S. 
524,  13  S.  Ct.  166,  36  U.  S.  (L.  ed.)  1073; 
Electric  Gas-Lighting  Co.  v.  Boston  Elec- 
tric Co.,  (1891)  139  U.  S.  481,  11  S.  Ct 
586,  35  U.  S.  (L.  ed.)  250;  Dobson  v. 
Lees,  (1890)  137  U.  S.  258,  11  S.  Ct.  71, 
34  U.  S.  (L.  ed.)  652;  Yale  Lock  Mfg. 
Co.  V.  Berkshire  Nat.  Bank,  (1890)  135 
U.  S.  342,  10  S.  Ct.  884,  34  U.  S.  (L.  ed.) 
168;  Phoenix  Castor  Co.  v.  Spiegel,  (1890) 
133  U.  S.  360,  10  S.  Ct.  409,  33  U.  S. 
(L.  ed.)  663;  Roomer  v.  Peddle,  (1889) 
132  U.  S.  313,  10  S.  Ct.  98,  33  U.  S.  (L. 
«d.)  344;  Watson  t?.  Cincinnati,  etc.,  R. 
Co.,  (1889)  132  U.  S.  161,  10  S.  Ct.  46, 
33  U.  S.  (L.  ed.)  295;  Crawford  v.  Hey- 
Binger,  (1887)  123  U.  S.  589,  8  S.  Ct. 
399,  31  U.  S.  (L.  ed.)  269;  Sutter  t?. 
Rohinson,  (1886)  119  U.  S.  630,  7  8.  Ct. 
376,  30  U.  S.  (L.  ed.)  492;  Shepard  i?. 
Carrigan,  (1886)  116  U.  S.  593,  6  S.  Ct. 
493,  29  U.  S.  (L.  ed.)  723;  Sargent  v. 
Hall  Safe,  etc.,  Co.,  (1885)  114  U.  S.  63, 
6  S.  Ct.  1021,  29  U.  S.  (L.  ed.)  67;  New 
York  Belting,  etc.,  Co.  v.  Sibley,  (C.  C. 
Mass.  1883)   15  Fed.  386. 

By  whom  made. — ^Amendments  may  be 
made  by  the  attorney  for  the  applicant. 
De  La  Vergne  Refrigerating  Mach.  Co. 
V.  Featherstone,  (1893)  147  U.  S.  209, 
13  S.  Ct.  283,  37  U.  S.   (L.  ed.)   138. 

When  amendments  may  be  made. —  If 
the  matter  has  not  been  finally  disposed, 
of  in  the  patent  office  an  application  ia 
always  open  to  amendment.  Singer  v. 
Braundsdorf,  (1870)  7  Blatchf.  521,  22 
Fed.  Caa.  No.  12,897;  Godfrey  v.  Eames, 
(1863)  1  Wall.  317,  17  U.  S.  (L.  ed.) 
684;  Railway  Register  Mfg.  Co.  r.  North 
Hudson  Co.  R.  Co.,  (C.  C.  N.  J.  1885) 
24  Fed.  793. 

Date  of  amendments. — The  amendments 
and  the  original  application  are  consid- 
ered as  one  continuous  application,  and 
the  amendments  relate  back  and  are  taken 
as  of  the  date,  of  the  original  application. 
Godfrey  v.  Eames,  (1863)  1  Wall.  317, 
17  U.  S.  (L.  ed.)  684;  Smith  i;.  Goodyear 
Dental  Vulcanite  Co.,  (1876)  93  U.  S. 
486,  23  U.  S.    (L.  ed.)    952. 

What  amendments  permitted. — Where 
an  amendment  is  for  the  purpose  of  con- 
forming the  application  to  legal  require- 
ments or  to  set  forth  more  clearly  and 
accurately  tne  invention  as  originally  de- 
scribed and  applied  for  it  wul  be  per- 
mitted. Carver  t?.  Braintree  Mfg.  (IJo., 
(1843)  2  Storv  438,  5  Fed.  Cas.  No.  2,-  . 
485;  Woodworth  i\  Hall,  (1846)  1  Woodb. 
&  M.  248,  30  Fed.  Cas.  No.  18,017;  Hobbs 
f>.  Beach,  (1901)  180  U.  S.  383,  21  8.  Ct 
409,  45  U.  S.  (L.  ed.)  586;  Norton  v. 
Jensen,  (C.  C.  A.  9th  Cir.  1898)  90  Fed. 


415,  33  C.  C.  A.  141;  Railway  Relator 
Mfg.  Co.  V.  North  Hudson  Co.  R.  Co., 
(C.  C.  N.  J.  1885)  24  Fed.  793;  Parbam 
V.  American  Buttonhole,  etc.,  Mach.  Co., 
(1871)  4  Fish,  Pat.  Cas.  468,  18  Fed. 
Cas.  No.  10,713. 

Introducing    new    matter. — An  amend- 
ment containing  new  matter  will  not   be 
permitted   if  the  new  matter  involves    a 
material  change  of  the  invention  as    de- 
scribed  in  the  original   specifications    or 
if  it  enlarges  the  scope  of  the  application. 
Hobbs  1?.   Beach,    (1901)    180  U.   S.    383, 
21    S.   Ct.   409,   45   U.   S.    (L.  ed.)    586; 
Singer  v.  Braunsdorf,    (1870)    7  Blatchf. 
521,   22   Fed.   Cas.   No.    12,897;   Chicago, 
etc.,  R.  Co.  V.  Sayles,    (1878)    97   U.    S. 
554,  24  U.  S.  (L.  ed.)  1053;  De  La  Vergne 
Refrigerating  Mach.  Co.  r.  Featherstohe, 
(1893)    147  U.  S.  209,  13  S.  Ct.  283,   37 
U.   S.    (L.   ed.)    138;   Michigan   Cent.    R. 
Co.  V,  Consolidated  Car -Heating  Co.,    (C. 
C.  A.  6th  Cir.  1895)   67  Fed.  121,  31    U. 
S.  App.  462,  14  C.  C.  A.  232;   Western 
Electric  Co.  v.   Sperry  Electric  Co.,    (C. 
C,  A.  7th  Cir.  1893)  58  Fed.  186,  18  U.  S. 
App.  177,  7  C.  C.  A.  164;  Brush  Electric 
Co.  V.  Julien  Electric  Co.,    (S.  D.  N.    Y. 
1890)   41  Fed.  679;  Eagleton  Mfg.  Co.  v. 
West,  etc.,  Mfg.  Co.,   (S.  D.  N.  Y.  1880) 
2  Fed.  774;  McBerty  v.  Cook,   (1900)    16 
App.  Cas.   (D.  C.)    133. 

Amendment  broadening  claim. — An 
amendment  is  proper  to.  broaden  a  claim 
for  a  specific  device  into  a  generic  claim 
if  no  intervening  rights  are  affected. 
Bechman  v.  Wood,  (1899)  15  App.  Cas. 
( D.  C. )  484. 

//  0  cUtim  is  too  narrow  to  embrace  all 
that  was  specified  originally,  it  may  be 
broadened  by  an  amendment.  Railway 
Register  Mfg.  Co.  v.  North  Hudson  Co. 
R.  Co.,  (C.  C.  N.  J.  1886)  24  Fed.  793.. 

Amendments  to  cover  intervening  de- 
vices.— Amendments  have  been  held  im- 
proper where  they  broaden  the  original 
application  so  as  to  cover  intervening 
devices.  Hobbs  v.  Beach,  (1901)  180  U. 
S.  383,  21  S.  Ct.  409,  45  U.  S.  (L.  ed.) 
586;  Chicago,  etc.,  R.  Co.  v.  Sayles,  ( 1878) 
97  U.  S.  664,  24  U.  S.  (L.  ed.)   1053. 

Limiting  claim  too  broad. — An  amend- 
ment is  proper  to  limit  a  claim  which  is 
too  broad.  Collins  t?.  White,  (1860)  3 
App.  Com'r  Pat.  392,  6  Fed.  Cas.  No. 
3,019. 

When  limited. — Where  the  claim  be- 
comes too  broad  through  a  rejection  of 
part,  it  should  be  amended  before  appeal. 
Arnold  t?.  Pettee,  (1860)  3'  App.  Com'r 
Pat.  353,  1  Fed.  Cas.  No.  661b. 

Separable  invention. —  If  the  invention 
is  separable,  such  separable  portion  may 
be  removed  by  amendment  from  the 
original  to  separate  applications.  Hayden 
r.  Suffolk  Mfg.  O).,  (1862)  4  Fish.  Pat. 
Cas.  86,  11  Fed.  Cas.  No.  6,261. 

Effect  of  delay. — An  amendment  she  mid 
not  be  rejected  for  mere  delay  which  does 
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not  amount  to  an  abandonment.  M'Millin 
r.  Barclay,  (1871)  5  Fish.  Pat.  Cas.  189, 
16  Fed.  Caa.  No.  8,902;  Ex  p.  Hayden, 
(1860)  3  App.  Ck)m'r  Pat.  354,  11  Fed. 
Ca&  Ko.  6,256;  Bevin  v.  East  Hampton 
Bell  Co.,  (1871)  9  Blatchf.  50,  3  Fed. 
Caa.  No.  1,379. 

Unreasonable  delay. —  If  the  delay,  how- 
ever, in  making  an  amendment  is  unreas- 
onable it  will  tend  to  show  that  the  mat- 
ter contained  in  the  amendment  was  not 
a  part  of  the  original  invention.  Chicago 
etc.,  R.  Co.  V,  Sayles,  (1879)  97  U.  &. 
554,  24  U.  S.  (L.  ed.)   1053. 

Oath   to  amendment. — ^A  new   oath  is 


not  necessary  to  verify  an  amendment 
which  is  fairly  ii^ithin  the  original  speci- 
fication. De  La  Vergne  Refrigerating 
Mach.  Co.  l\  Featherstone,  (1893)  147 
U.  S.  209,  13  S.  Ct.  283,  37  U.  S.  (L.  ed.) 
138;  Wirt  v.  Hicks,  (S.  D.  N.  Y.  1891) 
46  Fed,  256;  Railway  Register  Mfg.  Co. 
1?.  North  Hudson  Co.  R.  Co.,  (C.  C.  N.  J. 
1885)   24  Fed.  793. 

Amendments  which  contain  new  matter 
and  do  not  merely  amplify  what  w«ts  in 
the  application  theretofore  must  be  veri- 
fied by  a  new  oath.  Eagleton  Mfg.  Co.  f. 
West,  etc.,  Mfg.  Co.,  (1884)  111  U.  S. 
490,  4  S.  Ct.  593,  28  U.  S;  (L.  ed.)   493. 


Sec.  4904.  [Interferences.]  Whenever  an  application  is  made  for  a 
patent  which,  in  the  opinion  of  the  Commissioner,  Would  interfere  with  any 
pending  application,  or  with  any  xinexpired  patent,  he  shall  give  notice 
thereof  to  the  applicants,  or  applicant  and  patentee,  as  the  case  may  be, 
and  shall  direct  the  primary  examiner  to  proceed  to  determine  the  question 
of  priority  of  invention.  And  the  Commissioner  may  issue  a  patent  to  the 
party  who  is  adjudged  the  prior  inventor,  unless  the  adverse  party  appeals 
from  the  decision  of  the  primary  examiner,  or  of  the  board  of  examiners- 
in-ehief ,  as  the  case  may  be,  within  such  time,  not  less  than  twenty  days,  as 
the  Commissioner  shall  prescribe.      [B.  8.] 

Act  of  July  8,.  1870,  eh.  230,  16  Stat.  L.  204. 


Interference  defined. — ^An  interferenoe 
ia  a  judicial  proceeding  carried  on  in  the 
patent  office,  for  the  purpose  of  determin- 
ing the  question  of  priority  hetween  two 
or  more  parties,  each  of  whom  is  seeking 
a  patent  for  the  same  invention,  or  be-  . 
tween  tvo  or  more  parties,  at  least  one 
of  whom  is  seeking  a  patent  for  an  in- 
vention already  covered  by  a  patent  which 
has  not  yet  expired.  Lattig  t*.  Dean, 
(1905)  25  App.  Cas.  (D.  C.)  591. 

Interference  means  a  dispute  on  the 
question  of  priority  of  invention.  U.  S. 
etc,  Salamander  Felting  Co.  t*.  Asbestos 
Felting  Co.,  (8.  D.  N.  Y.  1880)  4  Fed, 
813. 

Construction  by  patent  office. — The 
practical  construction  of  this  section  as 
given  it  by  the  patent  office,  is  to  tha 
effect  that  no  interference  can  be  de* 
dared  involving  the  claims  embraced  in 
tny  application,  until  those  claims  have 
been  found  to  be  patentable  independently 
of  the  possible  result  of  the  interference. 
American  Bell  Telephone  Co.  i>.  U.  S., 
(C.  C.  A.  1st  Cir.  1895)  68  Fed.  542,  33 
U.  S.  App.  236,  16  C.  C.  A.  669.  In  the 
sense  of  the  patent  law,  there  can  be  no 
interference  unless  there  is  a  patentable 
invention,  and  there  are  rival  claimants 
of  it.  Lattig  V.  Dean,  (1906)  25  App. 
Cas.   (D.   C.)    591. 

Limitation  applied  to  bill  in  equity. — 
Congress  in  this  section  and  R.  S.  sec. 
^894,fi«pra,  p.  181j  established  certain  fixed 


periods  for  giving  progress  to  applica- 
tions for  patents,  which  the  Supreme 
Court  has  so  far  recognised  by  analogy 
as  to  spply  the  limitation  to  a  bill  in 
equity  filed  under  R.  S.  sec.  4915,  infra, 
p.  204.  American  Bell  Telephone  Co.  v. 
U.  S.,  (C.  C.  A.  1st  Cir.  1895)  68  Fed. 
542,  33  U.  S.  App.  236,  15  C.  C.  A.  569. 

Identity  of  -inventions  necessary.— 
Claims  must  be  for  substantially  identical 
inventions  in  whole  or  in  part  in  order 
to  he  placed  in  interference.  Gold,  etc.. 
Ore  Separating  Co.  v.  U.  S.  Disintegrating 
Ore  Co.,  (1869)  6  Blatchf.  307,  10  Fed. 
Cas.  No.  5,608;  Du  Bois  v.  Kirk,  (1896) 
158  U.  8.  58,  15  S.  Ct.  729,  39  U.  S.  (L. 
ed. )  895 ;  Lowry  v.  Cowles  Electric  Smelt- 
ing etc.,  Co.,  (N.  D.  Ohio  1893)  56  Fed. 
488;  Chrifitie  v.  Seybold,  (C.  C.  A.  6th 
Cir.  1893)  55  Fed.  69,  6  U.  S.  App.  520, 
5  C.  C.  A.  33;  Pentlarge  t?.  Now  York 
Bung,  etc.,  Co.,  (S.  D.  N.  Y.  1884)  20 
Fed.  314;  Tyson  v.  Rankin,  (1853)  MacA. 
Pat.  Cas.  262,  24  Fed.  Cas.  No.  14,320; 
Nichols  i;.  Harris,  (1856)  MacA.  Pat. 
Cas.  362,  18  Fed.  Cas.  No.  10,244;  Sw  p. 
Platts,  (1879)  15  Pat.  Off.  Gad.  827;  New- 
ton IX  Woodward,  (1900)  16  App.  Cas. 
(D.  C.  568;  Rosell  v.  Allen,  (1900)  16 
App.  Cas.  (D.  C.)  559;  Cushman  v.  Lines, 
(1897)  10  App.  Cas.  (D.  C.)  156. 

Claims  determine. — The  question  of  in- 
terference is  determined  bv  the  claims 
and  not  by  the  description.  Stonemetz 
Printers'  Machinery  Co.  v.  Brown  Folding 
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Mach.  Co.,  (W.  D.  Pa.  1893)  57  Fed. 
601;  Dederick  i\  Fox,  (W.  D.  Pa.  1893) 
56  Fed.  714. 

Patents  do  not  interfere  within  the 
meaning  of  the  patent  law  unless  the 
claims  of  the  respective  patents  or  some 
of  them  cover  the  same  mechanical  device 
or  combination;  it  is  the  claim  of  a  pat- 
ent and  a  claim  only  when  properly  con- 
strued which  determines  the  thing  pat- 
ented, and  it  may  happen  that  the 
structure  described  in  one  patent  will 
infringe  the  claims  of  another  patent  al- 
though the  patents  are  not  interfering 
patents  within  the  meaning  of  the  statute. 
Gold,  etc.,  Ore  Separating  Co.  t?.  U.  S. 
Disintegrating  Ore  Co.,  (1869)  6  Blatchf. 
307,  10  Fed.  Cas.  No.  6.508;  Nathan  Mfg. 
Co.  V.  Craig,  (C.  C.  Mass.  1892)  49  Fed. 
370;  Simplex  R.  Appliance  Co.  v.  Wands, 
(C.  C..A.  8th  Cir.  1902)  116  Fed.  517, 
53  C.  C.  A.  171. 

Language  of  claiAis  not  controlling.— 
An  interference  in  fact^  like  the  questicm 
of  'the  validity  of  two  patents  issued  to 
the  same  party,  depends  chiefly  upon  the 
subject-matter  disclosed,  and  not  merely 
upon  the  language  of  the  resn«pti  •" 
claims.  Blackford  i\  Wilder,  (1907)  28 
App.  Cas.    (D.  C.)   535. 

Bffect  of  declaring  interfere  ice  — 
While  the  Commissioner  of  Patents,  dur- 
ing the  pendency  before  him  of  an  inter- 
ference, may  for  cause  appearing  suspend 
the  proceeding  and  refer  the  case  back  to 
the  primary  examiner  for  review  of  the 
question  whether  the  interference  was 
rightfully  declared,  the  question  whether 
one  of  the  parties  has  a  right  to  make 
the  claim  in  issue  is  determined  and 
becomes  res  judicata  by  the  declaration 
of  interference  so  far  as*  the  interference 
proceeding  is  concerned.  Herman  v.  Full- 
man,   (1904)   23  App.  Cas.   (D.  C.)   259. 

Failure  to  declare  interference  not  con- 
clusive.— Although  tile  patent,  office  fails 
to  declare  an  interference  where  a  reis- 
sue is  sought  by  a  patentee  during  the 
pendency  of  an  application  by  another, 
it  is  not  decided  that  the  claims  are  for 
di£ferent  inventions.  Hicks  r.  Shaver, 
(1861)  3  App.  Com'r  Pat.  439,  12  Fed. 
Cas.  No.  6,462. 

Second  interference. — The  power  of  the 
commissioner  is  not  limited  to  a  single 
interference,  and  after  the  court  on  appeal 
has  decided  in  favor  of  an  applicant  and 
ordered  that  a  patent  issue  to  him  a' 
second  interference  may  be  declared.  Pot- 
ter V.  Dixon,  (1863)  5  Blatchf.  160,  19 
Fed.  Cas.  No.  11.325. 

Interference  after  refiled  application. — 
After  a  commiKHioner  has  decidi^  an  in- 
terference he  may  for  cause  shown  allow 
the  party  to  withdraw  and  reftle  his  ap- 
plication and  then  de<*Iare  an  interference 
anew.  Matthews  r.  Wade,  (1850)  MacA. 
Pat.  Cas.  143,  16  Fed.  Cas.  No.  9,292. 


Between  application  and  patent. — A 
commissioner  of  patents  has  the  right  to 
declare  an  interference  between  an  appli- 
cation and  a  patent.  Western  Electric 
Mfg.  Co.  t\  Chicago  Electric  Mfg.  Co., 
(N.  D.  111.  1882)  14  Fed.  691. 

Interference  of  one  of  two  similar  ap- 
plications bv  same  inventor. —  In  Porter  r. 
Louden,  (1895)  7  App.  Cas.  (D.  C.)  64, 
it  is  said  that  there  is  no  proper  line  of 
division  between  one  application  covering 
a  specific  device  and  implying  certain 
adjuncts,  and  another  application  by  the 
same  inventor  for  the  combination  of  the 
device  and  the  adjuncts,  and  one  applica- 
tion should  not  go  to  patent  while  the 
other  is  in  interference. 

Second  application  pending  interfettnce. 
—  In  a  case  where  a  party  whose  appli- 
cation is  involved  in  a  pending  interfer- 
ence presents  another  application  based 
on  the  invention  involved  in  the  inter- 
ference, he  will  be  refused  a  patent  on 
the  later  application  until  the  interfer- 
ence has*  terminated.  In  re  Wickers, 
(1907)  29  App.  Cas.  (D.  C.)  71. 

Application  for  reissue  pending  inter- 
ference.—  Claims  in  an  application  for  re- 
issue are  properly  disallowed  by  the  pat- 
ent office,  when  the  subject-matter  of  them 
is  embraced  in  a  subsequent  and  pending 
application  by  the  same  party,  which  is 
in  interference,  and  the  purpose  of  the 
applicant  for  reissue  is  apparently  to 
gain  an  advantage  over  his  opponent  in 
the  interference  proceeding.  In  re 
Lacroix,  (1908)  30  App..  Cas.  (D.  C.) 
299. 

The  question  of  the  right  of  a  party  to 
make  a  claim  in  interference  proceedings 
may  sometimes  be  an  ancillary  question, 
to  oe  considered  in  awarding  priority  of 
indention.  Wickers  t\  McKee,  (1907) 
29  App.  Cas.   (D.  C.)   4,  21,  28. 

Res  judicata. — The  doctrine  of  res  judi- 
cata does  not  apply  so  as  to  esto^  an 
applicant  in  interference  from  claiming 
against  a  previously  granted  patent  of 
his  adversary,  where  the  record  of  the 
patent  shows  that  the  patentee  had  no 
right  to  make  in  his  application  the 
claims  which  are  the  issue  of  the  inter- 
ference. McKnight  i\  Pohle,  (1907)  30 
App.  Cas,   (D.  C.)    92. 

Third  party  as  inventor. — The  ftict  that 
some  third  person  in  fact  was  the  first 
and  original  inventor  will  not  defeat  the 
award  of  priority  to  one  of  the  parties 
to  an  interference.  Foster  v.  Antisdel,  , 
(1899)   14  App.  Cas.  (D.  C.)  652. 

Prior  declaration  of  difference.---The 
fact  that  one  of  the  parties  to  an  inter- 
ference had  declared  that  his  invention 
was  different  from  that  of  the  other  party 
will  not  necessarily  estop  him  from  taking 
a  contrary  position  in  the  interference 
proceeding,  as  there  might  ho  dilterenccs 
of  detail  between  the  two  devices  while 
they    might   be    the    same   in    substance. 
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Fannan  t.  Dean,    (1904)    24   App.  Cas. 
(D.  C.)  277. 

Effect  of  disdaimer  as  to  third  persons. 
— ^The  fact  that,  after  interference  pro- 
eeedings  had  Wn  declared  between  two 
applications  for  patents  for  the .  same 
device,  one  of  the  applicants  entered  a 
disclaimer  in  favor  of  the  other,  while 
not  conclusive  as  to  a  third  person,  who 
may  still  show  that  such  disclaiming 
party  was  the  real  inventor,  it  is  strong 
evidence  to  the  contrary,  although,  when 
the  withdrawal  is  the  result  of  a  com- 
promise in  which  the  withdrawing  party 
is  given  large  privileges,  it  is  not  so 
significant  as  if  the  withdrawal  was  purely 
voluntary.  Eck  \>.  Kutz,  (E.  D.  Pa. 
1904)   132  Fed.  758. 

Employer  and  employee  —  Presumption 
of  inventonhip. —  In  interference  proceed- 
ings where  the  relation  of  employer  and 
employee  exists  between  the  claimants, 
the  presumption  of  inventorship  is  in 
favor  of  the  employer,  before  tnis  rule 
may  be  invoked,  however,  it  must  ap« 
pear  that  the  employee  was  engaged  in 
perfecting  a  device  under  the  general  di- 
rections of  the  employer.  Jameson  t*.  Ells- 
worth, (1913)  40  App.  Cas.  (D.  C.)  164. 
Where  the  communications  from  an  em- 
ployer to  his  employee,  relative  to  an 
mvention,  go  no  further  than  to  evince 
a  desire  for  a  certain  result  and  no 
means  are  suggested  by  which  the  result 
can  be  accom^ished^  the  relation  of  em- 
ployer and  employee  does  not  deprive  the 
Utter  of  his  right  to  claim  the  invention 
IS  his  own.  Eshleman  p.  Shantz,  (1912) 
39  App.  Cas.   (B.  C.)  434. 

Amendment  of  dates  permitted. — ^Xhe 
dates  aa  set  forth  in  the  preliminary  state- 
ment may  not  be  amended  unless  plainly 
required  in  the  interests  of  justice.  Pajr- 
ker  tr.  Appert,  (1896)  8  App.  Oa£.  (B.  C.) 
270. 

Dates  on  amended  statement. —  If  an 
amendment  of  the  preliminary  statement 
of  a  party  has  been  allowed  as  to  dates 
he  may  be  permitted  to  prove  earlier 
dates.  Bader  t;.  Vajen,  (1899)  14  App. 
Cssw  (D.  C.)  241. 

Dates  in  statements  filed  by  parties.— 
With  regard  to  the  statement  filed  by 
each  party  to  an  interference  under  oath 
and  within  the  designated  time,  in  which 
the  dates  ol  the  original  conception,  the 
making  of  drawings  and  models,  the  first 
disclosure  to  others,  the  reduction  to  prac- 
tice, and  the  extent  of  the  ude  of  the  in- 
vention are  set  forth,  the  dates  must  be 
strictly  observed.  Stevens  t;.  Seher,  ( 1897 ) 
11  App.  Caa.  (D.  C.)  245. 

Effect  of  datta  in  preliminary  state- 
ment.—The  dates  alleged  in  a  party's  pre- 
liminary statement  are  binding  upon  him, 
and  earlier  dates  may  not  be  proved. 
Crow  r.   Phillips.    (1899)    14   App.   Cas. 

(D.  C.)  22S;    ColUoun  i;.  Hodgaon,  (1894) 
6  App.  CsA.   (1>.  C.)  21. 


The  sworn  preliminary  statements  .re- 
quired when  an  interference  has  been  de- 
clared constitute  the  pleadings  of  the  par- 
ties, and  they  ai*e  to  be  heEi  strictly  to 
the  dates  given  therein.  Hammond  v^ 
Basch,  (1905)  .24  App.  Cas.  (D.  C.)  469; 
Fowler  f.  Boyce,  (1906)  27  App.  Cas. 
(D.  C.)  48;  Neth  t\  Ohmer,  (1906)  27 
App.  OaSw  (D.  0.)  319;  Lowrie  v.  Taylor, 
(1906)  27  App.  Cas.  (D.  C.)  522;  Parkes 
t7.  Lewis,  (1906)  28  App.  Cas.  (D.  C.)  1. 
The  rule  in  interference  cases,  that  the 
parties  are  limited  to  the  dates  set  out  in 
their  preliminary  statements,  will  not  be 
ignored,  with  the  consent  of  counsel,  un- 
less expressly  approved  by  the  Conunis- 
sioner  of  Patents  or  his  representatives 
—  especially  where  it  appears  that  leave 
was  asleed  to  file  an  amended  preliminary 
statement  and  was  refused.  Fowler  u 
Boyce,  (1906)  27  Api;.  Cas.  (D.  C.)  55. 

Errors  in  preliminary  statement. — 
Errors  in  the  preliminary  statement  may 
*be  corrected  on  motion  when  such  errors 
are  the  results  of  .inadvertence  or  mis- 
take; but  such  motion  must  be  made  as 
soon  as  possible  after  the  discovery  of 
the  error,  and  if  possible  before  the 
taking  of  any  testimony.  Stevens  i?. 
Seher,  (1897)  11  App.  Cas.  |D.  C.)  245. 

Temporary  suspension  of  proceedings. — 
Proceedings  in  interference  may  be  sus- 
pended temporarily^  by  the  commissioner 
during  the  determination  of  questions  of 
patentability.  U.  S.  ».  Thacher,  (1875) 
2  Mac  Arthur  (D.  C.)  24. 

Effect  Of  filing  second  application. — 
Where  the  application  of  one  of  the  par- 
ties to  an  interference  is  only  a  division 
of  an  applioatipn  theretofore  filed,  he  ia 
entitled  to  the  filing  date  of  his  first  ap- 
plication for  the  purposes  of  the  interfer- 
ence. Hillard  t?.  Brooks,  ^1904)  23  App. 
Oas.  (D.  C.)  526. 

Motion  to  dissolve  interference.— A  mo- 
tion to  dissolve  the  interference  may  in- 
clude questions  as  to  its  regularity  or 
propriety.  Bodge  x>.  Fowler,  C1897)  11 
App.  Cas.  (D.  C.)  592;  Croskey  t?.  Atter- 
bury,  (1896)  9  App.  Cas.  (D.  C.)  207. 

Objection  to  dissolution  by  patentee. — 
One  who  has  obtained  a  patent  upon  appli- 
cation has  all  that  he  is  entitled  to  and 
he  cannot  object  to  the  dissolution  of  an 
interference.  Cushman  \>,  Lines,  (1897) 
10  App.  Cas.  (D.  C.)   156. 

Reopening  interference. —  It  is  not  error 
for  the  commissioner  of  patents  to  refuse 
to  reopen  an  interference  on  the  ground 
of  newly  discovered  evidence,  when  the 
only  effect  of  admitting  such  evidence 
would  be  to  e^ow  that  some  of  the  counts 
were  first  invented  by  one  not  a  party 
to  the  interference.  Dunbar  t*.  Schellenger, 
(1907)  29  App.  Cas.  (D.  C.)  129. 

Issue  limited  to  interfering  claims. — 
The  issue  in  an  interference  proceeding 
is  limited  to  the  claims  actually  inter- 
fering.     RoseU  I?.  AUen,   (1900)    16  App. 
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Cas.     (D.    C.)    559;    Porter    c.    Louden, 
(1895)   7  App.  Cas.   (D.  C.)   64. 

Sole  issue  in  interference.— The  priority 
of  invention  between  the  parties  to  the 
interference  is  the  sole  issue  to  be  deter- 
mined in  an  interference  proceeding.  Na- 
tional Mach.  Co.  V.  Wheeler,  etc.,  Mfg. 
Co.,  (C.  C.  A.  2d  Cir.  1897)  79  Fed.  432, 
45  U.  S.  App.  665,  24  C.  C.  A.  663;  Mc- 
Carty  t*.  Lehigh  Vallev  R.  Co.,  (1895) 
160  U.  S.  110,  16  S.  ^.'240,  40  U.  S.  (L. 
ed. )  358;  Ironclad  Mfg.  Co.  v,  Jacob  J. 
VoUrath  Mfg.  Co.,  (E.  D.  Wis.  1892)  52 
Fed.    143;    Perry   t?.    Starrett,    (1878)    3 

B.  A  A.  Pat.  Cas.,  485,  19  Fed.  Cas.  No. 
11,012;  U.  S.  t\  Thacher,  (1875)  2  Mac- 
Arthur  (D.  C.)  24;  Union  Paper-Bag 
Mach.  Co.  t\  Crane,  (1874)  1  B.  &  A. 
Pat.  Cas.  494,  24  Fed.  Cas.  No.  14,388; 
McBerty  v.  Cook,  (1900)  16  App.  Cas. 
(D.  C.)  133;  Hulett  v.  Long,  (1899)  15 
App.  Cas.  (D.  C.)  284;  Hisey  v.  Peters, 
(1895)   6  App.  Cas.    (D.  C.)   68. 

But  in  Collins  v.  White,  (ISttO)  3  App. 
Cas.  Com'r  Pat.  392,  6  Fed.  Cas.  No. 
3,019,  it  was  held  that  on  interference 
the  application  should  be  dismissed  where 
it  appears  that  the  claim  has  no  patent- 
able novelty,  irrespective  of  the  question 
of  priority  of  invention.  Interferences 
are  declared  between  applications  rather 
than  applicants,  and  are  intended  to  dis- 
close and  determine  which  invention  was 
first  produced,  not  who  has  the  title. 
Automatic  Racking  Mach.  Co.  v.  White 
Backer  Co.,  (N.  D.  III.  1906)  145  Fed. 
643;  Westinghouse  v.  Hien,  (C.  C.  A. 
7th  Cir.  1907)  159  Fed.  936,  87  C.  C.  A. 
142,  24  L.  R.  A.  (N.  S.)  948;  Hillard  v. 
Remington  Typewriter  Co.,  (C.  C.  A.  2d 
Cir.  1911)  186  Fed.  334,  108  C.  C.  A. 
534;  Lattigt\  Dean,  (1905)  25  App.  Cas. 
(D.  C.)  591. 

Priority  between  parties  only.— The 
question  whether  a  senior  party  to  an 
interference  may  be  entitled  to  priority  as 
against  all  persons  is  not  at  issue  in  the 
interference,  but  the  question  is  whether 
the  junior  applicant  has  sustained  the 
burden  of  establishing  his  own  priority 
over  that  of  his  opponent.  Prindle  v. 
Brown,  (1904)  24  App.  Cas.  (D.  C.)   114. 

Issue  of  patentability.— An  interference 
proceeding  does  not  consider  or  determine 
questions  of  patentability.  National 
Mach.  Co.  V.  Wheeler,  etc.,  Mfg.  Co.,   (C. 

C.  A  2d  Cir.  1897)  79  Fed.  432,  45  U.  S. 
App.  665,  24  C.  C.  A.  663;  Putnam  v. 
Wetmore,  (1912)  39  App.  Cas.  (D.  C.) 
138;  Newton  t?.  Woodward,  (1900)  16 
App.  Cas.  (D.  C.)  568;  Hill  v.  Hodge, 
(1898)  12  App.  Cas.  (D.  C.)  528;  Doyle 
V.  McRoberts,  (1897)  10  App.  Cas.  (D. 
C.)  445;  Hisey  r.  Peters,  (1895)  6  App. 
Cas.   (D.  C.)   68. 

Whether  either  of  the  parties  to  an 
interference  will  ultimately  have  a  right 
to  a  patent  under  his  pending  applica- 
tion will  not  be  determined  in  the  inter- 


ference proceeding,  which  involves  solely 
the  question  of  priority  of  invention. 
Gueniffet  v.  Wictorsohn,  (1908)  30  App. 
Cas.  (D.  C.)  432. 

In  an  interference  case  the  question  ia 
one  of  priority  and  not  of  invention,  and 
therefore  the  issue  of  patentability  cannot 
be  considered.  Gammeter  v,  Thropp, 
(1914)  42  App.  Cas.  (D.  C.)  664. 

An  interference  proceeding  does  not 
determine  the  question  of  patentability. 
An  award  of  priority  does  not  necessarily 
entitle  the  party  in  whose  favor  the 
award  is  made  to  a  patent.  U.  S.  v. 
Ewing,  (1914)  42  App.  Cas.  (D.  C.)  176. 
The  question  of  the  patentability  of  the 
claims  of  an  interference  is  settled  by 
the  allowance  of  them  by  the  patent  office, 
and  will  not  be  considered  by  this  court 
on  an  appeal  from  an  award  of  priority 
bv  the  commissioner.  Dunbar  o.  Schel- 
lenger,  (1907)  29  App.  Cas.   (D.  C.)    129. 

The   question   of   abandonment   to    the, 
public  may  not  be  properly  considered  or 
determined  in  an  interference  proceeding. 
McBerty  v.   Cook,    (1900)    16  App.   Cas. 
(D.  C.)   133. 

The  respective  merits  of  the  rival  de- 
vices in  an  interference  proceeding  will 
not  be  considered.  Spain  v.  Gamble, 
(1864)  MacA.  Pat.  Cas.  358,  22  Fed.  Gas. 
No.  13,199. 

Operativeness  of  invention. — Ordinarily 
the  question  of  operativeness  will  not  be 
considered  by  this  court  in  an  interfer- 
ence case.  Lotterhand  17.  Hanson,  ( 1904 ) 
23  App.  Cas.   (D.  C.)   372. 

Issues  construed  in  light  of  application. 
— ^The  issues  of  an  interference  are  to  be 
construed  in  the  light  of  the  application 
of  the  party  making  the  claims,  and  it  is 
improper  for  the  commissioner  to  read 
into  them,  for  any  purpose,  limitations 
not  disclosed  in  such  party's  application. 
Sobey  v.  Holsclaw,  (1906)  28  App.  Cas. 
(D.  C.)   65. 

Burden  of  proof. — The  burden  is  on  the 
junior  party  to  an  interference  to  over- 
come the  earlier  filing  date  of  his  ad- 
versary. Cherney  v.  Clauss,  (1905)  26 
App.  Cas.  (D.  C.)  16;  Fowler  v.  Dyson, 
(1906)  27  App.  Cas.  (D.  C.)  52;  Dowrie 
V.  Taylor,  (1906)  27  App.  Cas.  (D.  C.) 
522;  Sobey  r.  Holsclaw,  (1906)  28  App. 
Cas.  (D.  C.)  65;  Gibbons  i\  Peller,  (1907) 
28  App.  Cas.  (D.  C.)  530;  Munster  «. 
Ash  worth,  (1907)  29  App.  Cas.  (D.  0.) 
84;  Ruping  v.  Lowry,  (1911)  37  App. 
Cas.    (D.   C.)    311;   Curtis  v.  Lindmark, 

(1911)  37  App.  Cas.  (D.  0.)  322;  Mills 
v.  Elliott,  (1912)  38  App.  Cas.  (D.  CT 
95;  Pope  V.  McKenzie,  (1912)  38  App. 
Cas.    (D.  0.)    Ill;  Courson  v.  O'Connor, 

(1912)  38  App.  Cas.  (D.  C.)  484;  Pof- 
fenbarger  v.  Olson,  (1912)  38  App.  Ca8. 
(D.    C.)     622;     Jameson     v.    Ellsworth, 

(1913)  40  App.  Cas.  (D.  C.)  164.  A 
junior  applicant  in  interference  proceed- 
ings must,  in  order  to  overcome  a  decision 
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(D.  C.)   79;  Furman  v.  Dean,   (1904)   24 
App.  Gas.  (D.  G.)  277. 

Bffect  of  decision  as  to  issues  in  in- 
fringement suit. —  On  the  question  of  fact 
,  whether  one  who  conceived  an  invention 
and  made  drawings  and  a  disclosure  to 
others  of  the  same  wajB  reasonably  dili- 
gent in  adapting  and  perfecting  the  same, 
the  decision  of  the  patent  office  tribunals 
and  the  Supreme  Court  of  the  District  of 
Columbia  m  interference  proceedings  to 
which  he  was  a  party  is  entitled  to  great 
weight,  if  not  absolutely  controlling,  in 
subsequent  litigation  between  the  same 
parties.  Automatic  Weighing  Mach.  Co. 
V,  Pneumatic  Scale  Corp.,  (Cw  C.  A.  1st 
Cir.  1909)  166  Fed.  288,  92  C.  C.  A.  206, 
reversing  (C.  a  Me.  1908)   158  Fed.  415. 

Conclusiveness  of  decision  as  to  prior- 
ity.— A  decision  awarding  priority  in 
interference  is  conclusive  in  a  second  in- 
terference as  to  every  question  which  was 
or  might  have  been  presented  or  deter- 
mined in  the  first.  Cross  v.  Rusby,  (1914) 
42  App.  Gas.  (D.  C.)  341. 

What  a  determination  decides. —  If  the 
interference  is  between  two  applicants  the 
issuance  of  the  patent  to  one  determines 
priority  of  invention,  novelty,  utility,  and 
patentability  in  his  favor,  and  against  the 
other.  If  the  interference  is  between  a 
patentee  and  an  applicant  a  decision  in 
favor  of  the  applicant  determines  all 
these  points  in  his  favor,  but  a  decision 
against  the  applicant  does  not  necessarily 
determine  all  thoee  points  the  other  way, 
for,  although  satisfied  that  the  applicant 
wajB  the  real  inventor,  the  commissioner 
may  refuse  to  issue  the  patent  to  him 
because  since  the  first  patent  was  isesied 
the  patent  office  may  nave  become  con- 
vinced that  the  subject  matter  was  not 
patentable  or  noveL  Dickerson  v.  De  la 
Vernie  Refrigerating  Mach.  Co.,  (&  D. 
N.  Y.  1888)  35  Fed.  143. 

Method  of  review.— The  determination 
of  the  existence  of  an  interference  is  con- 
fided to  the  judgment  and  discretion  of 
the  commissioner  of  patents  and  his  de- 
cision is  not  subject  to  review  by  manda- 
mus. The  writ  of  mandamus  cannot  be 
substituted  for  an  appeal  or  writ  of  error. 
U.  S.  V.  Bwing,  (1914)  42  App.  Caa,  (D. 
C.)    179. 

Maliciously  procuring  interference  pro- 
ceedings.— The  action  of  a  defendant  in 
causing  interference  proceedings  to  be  in- 
stituted and  prosecuted  in  the  patent 
office,  thereby  delaying  the  issuance  of  a 
patent  to  complainant,  although  mali- 
cious and  for  the  purpose  of  obtaining  the 
benefit  and  use  of  the  invention  in  the 
meantime,  does  not  give  a  right  of  action 
at  law  for  damages.  Avery  t\  J.  I.  Case 
Plow  Works,  (E.  D.  Wia  1908)  163  Fed. 
842. 

Sec.  4905.  [AffldavitB  and  depositions.]    The  Commissioner  of  Patents 
may  establish  rules  for  taking  aflSdavits  and  depositions  required  in  cases 


against  Uh,  prove  prior  conception 
coupled  with  diligence,  or  prior  conception 
and  prior  reduction  to  practice.  Ball  v. 
Flora,  (1905)  20  App.  Cas.  (D.  C.)  394. 
In  an  interference  case  between  an  appli- 
cant and  a  patentee,  where  the  applicant 
proves  that  he  made  patterns  embodying 
certain  counts  of  the  issue  before  any 
date  proved  by- the  patentee,  and  the  pat- 
entee asserts  they  were  made  from  dis- 
closures hj  him,  but  this  is  denied  by  the 
applicant,  the  burden  is  on  the  patentee 
to  prove  the  disclosure,  and  if  he  fails 
to  sustain  it  the  applicant  will  be  entitled 
to  an  award  of  priority  of  invention  on 
those  counts.  Chemey  v.  Clauss,  (1905) 
2fi  App.  Cas.  (D.  C.)  15. 

Preponderance  of  evidence  required. — 
The  burdoi  is  on  the  junior  applicant  in 
interference  to  establish  his  right  to  a 
patent  by  a  preponderance  of  the  evi- 
dence. (Smith  V.  Phelps,  (1910)  35  App. 
Cas.   (D.  C.)  358. 

Uncorroborated  evidence  of  inventor. — 
The  practically  uncorroborated  evidence 
of  the  inventor  himself  cannot  be  ac- 
cepted on  an  interference  proceeding  as 
proof  of  conception.    Frenoin  r.  Halcomb, 

(1905)  26  App.  Cas.  (D.  C.)  307. 
Proof    of    priority    beyond    reasonable 

doubt. — An  applicant  in  interference  must 
prove  priority  beyond  a  reasonable  doubt. 
Rolfe  r.  Ho£fman,  (1905)  26  App.  Cas. 
(D.  C.)  336;  Anderson  v.  Wells,  (1906) 
27  App.  Cas.  (D.  C.)  115;  Orcutt  i\  Mc- 
Donald, (1906)  27  App.  Cas.  (D.  C.)  228; 
Bourn  v.  Hill,  (1906)  27  App.  Cas.  (D. 
C.)  291;  Shuman  v.  BeaU,  (1906)  27  App. 
Cas.  (D.  C.)  324,  329;  Andrews  p.  Nil- 
son,  (1906)  27  App.  Caa.  (D.  C)  451. 
The  right  of  a  senior  applicant's  award 
to  priority  does  not  necessarily  depend 
upon  the  credibility  and  weight  of  his 
own  testimony.  By  virtue  of  his  senior- 
ity, he  is  entitled  to  the  award,  unless 
his  opponents  have  been  able  to  overcome 
his  prima  facie  case.  Mills  v.  Elliott, 
(1912)    38  App.  Cas.  (D.  C.)  95. 

Identity  of  description  as  evidence  of 
interference. — ^While  the  same  language 
may  be  appUed  to  two  structures  that 
are  not  the  same,  the  employment  of  such 
identical  language  in  two  claims  does  not 
necessarily  prove  that  there  is  an  inter- 
ference in  fact.     Podlesak  t'.  Mclnnemey, 

(1906)  26  App.  Cas.  (D.  C.)  399. 
Inadvertent  grant  of  patent. — A  patent 

granted  to  a  party  to  a  subsequently  de- 
clared interference,  when  gran4^  inad- 
vertently and  on  an  application  filed  sub- 
sequently to  that  of  the  other  i>arty,  wiU 
not,  in  the  interference  proceeding,  avail 
the  party  to  whom  it  is  granted.  Watson 
r.  Thomas^  (1904)  23  App.  Cas.  (D.  C.) 
65;  Shaffer  v.  Dolan,  (1904)  23  App.  Cas. 
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pending  in  the  Patent-Office,  and  such  affidavits  and  depositions  may  be 
taken  before  any  officer  authorized  by  law  to  take  depositions  to  be  used  in 
the  courts  of  the  United  States,  or  of  the  State  where  the  officer  resides. 

[jB.  S.] 

Act  of  July  S,  1870,  ch.  230,  16  Stat.  L.  204. 


General  rules  of  evidenee. — The  general 
rules  of  evidence  apply  to  interierence 
cajses,  and  the  same  character  of  evi- 
dence to  establish  invention  and  priority 
prevails  in  the  patent  office  as  in  the 
courts.  McGormick  i\  Cleal,  (1898)  12 
App.  Cas.  ( D.  C. )  336 ;  Yearsley  v.  Brook- 
field,  (1853)  MacA.  Pat.  Oas.  193,  30  Fed. 
Cas.  No.  18,131;  Warner  r.  Goodyear, 
(1846)  MacA.  Pat.  Cas.  60,  29  Fed.  Cas, 
No.  17,183;  Stephens- r.  Salisbury,  (1855) 
McA.  Pat.  Cas.  879,  22  Fed.  Cas.  No. 
13,369;  Stephenson  t?.  Hoyt,  (1854)  MacA. 
Pat.  Cas.  292,  22  Fed.  Cas.  No.  13,373; 
New  England  Screw  Co.  v.  Sloan,  (1863) 
MacA.  Pat.  Cas.  210,  18  Fed.  Cas.  No. 
10,158;  Jones  f.  Wetherill,  (1855)  MacA. 
Pat.  Cas.  409,  13  Fed.  Cas.  No.  7,508; 
Fames  v.  Kichards,  (1859)  3  App.  Com'r 
Pat  240,  8  Fed.  Cas,  No.  4,240;  Clarke  r. 
Cramer,  (1856)  MacA.  Pat.  Cas.  473,  5 
Fed.  Cas.  No.  2,848. 

How  presented. —  Evidence  in  interfer- 
ence cases  must  be  presented  by  deposi- 
tions taken  under  the  rules  establish^  by 
the  patent  office.  Walker  f.  Forbes,  (1861) 
3  App.  Coni*r  Pat.  428,  29  Fed.  Cas.  No. 
17,069;  Smith  v.  Fliokenger,  (1843)  MacA. 
Pat.  Cas.  46,  22  Fed.  Cas.  No.  13,047; 
Spear  r.  Abbott,  (1869)  22  Fed  Cas.  No. 


13,222;  Perry  v,  Comdl,  (1847)  MacA. 
Pax.  Cas.  66,  19  Fed.  Cas.  No.  11,001; 
O'Hara  v.  Hawes,  (1869)  3  App.  Com'r 
Pat.  247,  18  Fed.  Cas.  No.  10,466;  Gibbs 
V.  Ellithorp,  (1860)  MacA.  Pat  Oas.  702, 
10  Fed  CaA.  No.  5,383;  Arnold  r.  Bishop, 
(1841)  MacA.  Pat.  Cas.  27,  1  Fed.  Cas. 
No.  652. 

Corroboration.— An  inventor  in  an  in- 
terference proceeding  is  a  competent  wit- 
ness on  his  own  behalf,  but  his  uncorrobo- 
rated testimony  is  not  sufficient  to  estab- 
lish conception  of  the  invention  or  its 
reduction  to  practice.  The  foundation  of 
this  rule  is  that  if  held  sufficient  there 
would  be  few  cases  in  which  such  evidence 
could  be  rebutted  or  disproved. 

However,  it  has  never  been  decided  that 
the  rule  requiring  corroboration  extends 
to  facts  and  circumstances  having  no  nec- 
essary connection  with  the  facts  of  ccm- 
ception  and  reduction  to  practice,  and 
which  are  of  a  character  readily  suscepti- 
ble of  rebuttal  or  contradiction.  In  such 
cases  it  would  seem  that  the  testimony 
might  be  considered  and  weighed  like 
that  of  any  other  interested  witness." 
Kitchin  r.  Smith,  (1013)  39  App.  Cas. 
(D.  C.)  600. 


Sec.  4906.  [Subpoenas  to  witnessM.]  The  clerk  of  emy  court  of  the 
United  States,  for  any  district  or  Territory  wherein  testimony  is  to  be  taken 
for  use  in  any  contested  case  pending  in  the  Patent-OflSce,  shall,  upon  the 
application  of  any  party  thereto,  or  of  his  agent  or  attorney,  issue  a  sub- 
poena for  any  witness  residing  or  being  within  such  district  or  Territory, 
commanding  him  to  appear  and  testify  before  any  officer  in  such  district  or 
Territory  authorized  to  take  depositions  and  aflSdavits,  at  any  time  and 
place  in  the  subpoena  stated.  But  no  witness  shall  be  required  to  attend  at 
any  place  more  than  forty  miiles  from  the  place  where  the  subpoena  is  served 
upon  him.     [R.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 


The  proper  form  of  application  to  en- 
force obedience  to  a  subpa?na  issued  under 
this  section  is  petition  for  an  attachment 
for  contempt.  Brungper  r.  Smith,  (C.  C. 
Mass.  1892)  49  Fed.  124. 


Subpoena  duces  tecum. — ^A  sabpcraa 
duces  tecum  is  not  authorized  by  this 
seotion.  In  re  Outcault,  (S.  D.  N.  Y. 
1906)   149  Fed.  228. 


Sec.  4907.  [Witness  fees.}     Every  witness  duly  subpoenaed  and  in 

attendance  shall  be  allowed  the  same  fees  as  are  allowed  to  witnesses  attend- 
ing the  courts  of  the  United  States.    [B,  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 
See  Witnesses. 
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Sec.  4906.  [Penalty  for  failing  %o  attdBd  or  revising  to  testify.]  When- 
ever any  witness,  after  being  duly  served  with  such  subpoena,  neglects  or 
refuses  to  appear,  or  after  appearing  refuses  to  testify,  the  judge  of  the 
court  whose  clerk  issued  the  subpoena  may,  on  proof  of  such  neglect  or 
refusal,  enforce  obedience  to  the  process,  or  punish  the  disobedience,  as  in 
other  like  cases.  But  no  witness  shall  be  deemed  guilty  of  contempt  for 
disobeying  such  subpoena,  unless  his  fees  and  traveling  expenses  in  going 
to,  returning  from,  and  one  day's  attendance  at  the  place  of  examination, 
are  paid  or  tendered  him  at  the  time  of  the  ^ervice  of  the  subpoena ;  nor  for 
refusing  to  disclose  any  secret  invention  or  discovery  made  or  owned  by 
himself.     [R,  S,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 


Protection  to  owner  of  patent. — Where 
a  witness  refuses  to  ans^^er  questions 
regarding  a  patent  belonging  to  him  on 
the  ground  that  they  seek  the  disclosure 
of  a  secret  discovery,  he  will  be  required 
to  answer^  and  he  is  not  protected  by 
this  section,  as  in  applying  lor  a  patent' 
it  waa  his  duty  to  di»clo9e  the  most  avail- 
able method  known  to  him  of  carrying 
the  discovery  into  effect.  Tliis  informa- 
tion which  may  be  used  by  others  after 
his  patent  haa  expired   is  an   important 


part  of  the  compensation  which  the  public 
obtains  for  the  temporary  monopoly 
granted  him.  Doman  v.  feeefer,  lE.  D. 
Pa,  1892)   49  Fed.  462. 

Solicitor  of  patents  not  privileged. — A 
solicitor  of  patents  not  an  attorney  at  law 
is  not  privil^ed  from  ans\*'ering  imder 
the  last  provision  of  this  section,  ajs  he 
does  not  come  within  the  description 
therein  set  forth.  Brungger  r.  Smith,  (G. 
C.  Mass.  1892)  49  Fed.  124. 


Sec.  4909.  [AppMls  from  primary  ezaminem  %o  ezaminerB-iB-ehief .] 

Every  applicant  for  a  patent  or  for  the  re-issne  of  a  patent,  any  of  the 
claims  of  which  have  been  twice  rejected,  and  every  party  to  an  interfer- 
ence, may  appeal  from  the  decision  of  the  primary  examiner,  or  of  the 
examiner  in  charge  of  interferences  in  such  case,  to  the  board  of  examiners-' 
in-chief;  having  once  paid  the  fee  for  such  appeal.     [jB.  8,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 

imder  nile  41  of  the  patent  office,  of  the 
process  claims  and  the  apparatus  claims 
in  an  application  for  a  patent,  refusing 
to  act  on  the  merits  of  the  application 
until  the  division  is  made,  an  appeal 
from  his  action  to  the  examlner-in-cnief 
does  not  lie;  but  this  action  may  be  re- 
viewed on  a  petition  to  the  commissioner 
under  rule  46.  U.  8.  t?.  Allen,  (1903)  22 
App.  Cas.    (D.  €.)    66. 

Rejection  of  claim. — A  ruling  by  an  ex- 
aminer that  an  applicant  for  a  design 
patent  cannot  have  a  certain  claim,  but 
must  offer  a  claim  suggested  by  the  ex- 
aminer, is  in  effect  a  rejection  of  the 
claim,  and  if  repeated  entitles  the  appli- 
cant to  an  appeal  to  the  examiners-in- 
chief.  In  re  Mygatt,  (1905)  26  App. 
Cas.  (D.  C.)  366. 

Rejection  condition  precedent  to  appeaL 
— That  the  claim  of  an  applicant  for  a 
patent  shall  have  been  twice  rejected  by 
the  primary  examiner  is  jurisdictional 
and  a  condition  nrecedent  to  any  right 
of  appeal  whatever,  and  such  rejection 
cannot  be  substituted  by  an  order  of  re- 
jection by  the  commissioner.  Mann  v. 
Brown,  (1915)  43  Apn.  Cas.  (D.  C.)  457. 


Remanfl  with  leave  to  appexl.— Where, 
on  appeal  to  the  commissioner  of  patents 
from  a  decision  of  the  examiners-in-chief 
rejecting  an  application  for  a  patent,  a 
new  and  additional  claim  is  suggested, 
semble,  that  the  proper  procedure  is  for 
the  applicant  to  request  that  his  applica- 
tion be  remanded  to  the  examiner*  with 
leave  to  ameiid  by  inserting  such  claim 
u  an  additional  one,  or  as  a  substitute 
for  others.  In  re  Garrett,  (1906)  27  App. 
Cas.  (D.  C.)  19. 

Kz  parte  caaes. —  The  proviaion  giving 
every  applicant  for  a  patent  the  right  to 
have  hia  claim  twice  rejected  by  the 
primary  examiner  applies  only  to  ex  parte 
cases,  where  the  rejection  following  the 
flrst  oonaideration  has  not  afforded  the 
applicant  opportunity  for  hearing  and 
argument.  It  does  not  confer  on  an  ap- 
plicant whose  right  to  make  a  claim  has 
oeea  denied  in  an  inter  partes  proceeding 
the  prrviiege  of  contesting  that  question 
ex  parte,  after  the  adverse  inter  partes 
decision  haa  been  rendered.  U.  S.  v. 
Moore,  (1908)  30  App.  Cas.  (D.  G.)  464. 

IKvision  required  by  ezamiser. — Where 
the  primary  examiner  requires  a  division, 
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Rules  of  patent  office  relating  to  ap- 
peals.— An  n])penl  from  a  decision  of  the 
primary  examiner  on  a  motion  to  dis- 
solve an  interference,  holding  that  the 
party  had  the  right  to  make  the  inter- 
fering clnimH,  may  be  prohibited  by  the 
rules  of  the  Patent  Office  without  in- 
fripgiug  the  right  of  appeal  in  interfer- 
ences given  by  this  section  and  R.  S. 
sees.  482,  483,  4904,  supra,  pp.  6, 193,  since 


the  api>eal  therein  provided  for  must  be 
deemed  limited  to  nnal  decisions  on  the 
question  of  priority  of  invention,  which, 
under  these  statutes,  is  the  sole  question 
for  determination  in  interference  cases. 
U.  S.  V.  Allen,  (1906)  203  U.  S,  476,  27  S. 
Ct.  141,  51  U.  S.  (L.  ed.)  281,  125  Pat. 
Off.  Gas.  2365,  afflrming  (1905)  26  App. 
Caa.  (D.  G.)  8. 


Sec.  491 0.  [From  examiners-ui-chief  to  OommiBsioner.]  If  such  party 
is  dissatisfied  with  the  decision  of  the  examiners-in-chief,  he  may,  on  pay- 
ment of  the  fee  prescribed,  appeal  to  the  Commissioner  in  person.    [R.  S,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 


Motion  to  transmit  to  primary  exam- 
iner.— After  an  appeal  from  the  decision 
of  the  ezaminers-m-chief,  a  motion  to 
transmit  an  interference  to  the  primary 
examiner  will  only  he  entertained  hy  the 
commissioner  of  patents  when  it  appears 
that  a  clear  and  unmistakable  error  has 
been  conunitted  in  the  prior  decision. 
Parkes  d.  Lewis,  (1906)  28  App.  Caa.  (D. 
C.)   1. 

Appeal  to  secretary  of  interior. —  In 
matters  relating  to  patents  in  which  the 
action  of  the  commissioner  is  quasi  ju- 
dicial there  is  no  appeal  expressly  given 
to  the  secretary  of  the  interior  and  none 
may  be  implied.  Butterworth  i*.  U.  S. 
(1884)  112  U.  S.  50,  5  S.  Ct  26,  26  U.  8. 
(L.  ed.)  666. 


Nature  of  commissioner's  functions. — 
The  functions  of  the  commissioner  of  pat- 
ents are  both  administrative  and  judicial; 
in  matters  administrative  merely  he  is 
under  the  supervision  of  the  secretary  of 
the  interior,  but  when  acting  judicially 
his  decisions  can  be  reviewed  only  by  the 
court.  U.  S.  V.  Seymour,  ( 1897 )  10  App. 
Cas.  (D.  C.)  294. 

The  commissioner  of  patents,  in  all 
matters  involving  the  validity  and  pat- 
entability of  claims  and  priority  of 
invention,  exercises  only  an  appellate 
jurisdiction;  but  in  matters  of  practice 
and  procedure,  not  involving  the  merits 
and  final  rejection  of  claims,  he  acts  in 
his  supervisory  capacity  as  head  of  the 
Patent  Office,  and  his  action  is  final,  and 
not  reviewable  on  appeal.  U.  8.  v,  Allen, 
(1903)  22  App.  Cas.   (D.  C.)  56. 

R.  S.  sec.  4911.    This  section  was  as  follows: 

"  Sec.  4911.  If  such  party,  except  a  party  to  an  interference,  is  dissatisfied  with  the 
decision  of  the  Commissioner,  he  may  appeal  to  the  supreme  court  of  the  District  of 
Columbia,  sitting  in  banc.''    Act  of  July  8,  1870,  ch.  230,  16  Stat  L.  204. 

It  was  superseded  by  the  Act  of  Feb.  9,  1893,  ch.  74,  sec.  9,  infra,  p.  242. 

Sec.  4912.  [Notice  of  suoh  appeaL]  When  an  appeal  is  taken  to  the 
supreme  court  of  the  District  of  Columbia,  the  appellant  shall  give  notice 
thereof  to  the  Commissioner,  and  file  in  the  Patent-Office,  within  such 
time  as  the  Commissioner  shall  appoint,  his  reasons  of  appeal,  specifically 
set  forth  in  writing.    [R,  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 

By  the  Act  of  Feb.  9,  1893,  ch.  74,  sec.  9,  infra,  p,  242,  jurisdiction  of  appeals  from 
the  commissioner  of  patents,  formerly  vested  in  the  Supreme  Court  of  the  District  of 
Columbia,  was  transferred  to  the  Court  of  Appeals  for  tne  District  of  Columbia. 


Judicial  control  over  filing  of  reasons. — 
The  filing  of  the  reasons  of  appeal  is  a 
proceeding  over  which  the  appellate  judge 
has  no  control.  If  the  commissioner  has 
received  and  filed  the  reasons  the  judge 
cannot  order  him  to  strike  them  out. 
They  wait  to  be  heard  and  decided;  and 
when  brought  before  the  judge,  if  they 
are  not  valid  he  will  overrule  them. 
Matthews  v.  Wade,  (1850)  MacA.  Pat 
Cbm,  143,  16  Fed.  Cas.  No.  9,292. 


Specific  reasons  of  appeal. — ^The  rea* 
sons  of  appeal  must  be  specific,  not  vagtie 
or  indefinite,  and  must  involve  points 
material  to  and  affecting  the  decision  of 
the  commissioner.  In  re  Aiken,  (1850) 
MacA.  Pat.  Cas.  126,  1  Fed.  Cas.  No.  107; 
In  re  Winslow,  (1850)  MacA.  Pat.  Cas. 
123,  30  Fed.  Cas.  No.  17,879;  Blackinton 
V.  Douglass,  ( 1859 )  MacA.  Pat.  Cas.  622, 
3  Fed.  Cas.  No.  1,470. 

No    aseignment    ie   sufficiently   specific 
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vhieh  does  not»  with  iShat  reasonable  cer- 
tainty wliich  would  satisfy  an  intelli- 
gent mind,  point  out  the  precise  matter  of 
alleged  error;  and  if  for  no  other  object, 
manifestly  in  ord^r  tiiat  the  office  in  re- 
sponse to  the  assignments  of  error  may 
present  definite  suggestions  thereon  for 
the  oonsideratdon  of  the  judge  on  appeal, 
and  if  need  be,  upon  a  dear  error  being 
pointed  out,  itself  correct  that  error  with- 
out the  'v«sation  of  an  appeal.  Blacking- 
ton  r.  Dougiasa,  (1859)  Mac  A.  Pat.  Caa. 
622,  3  Fed.  Gas.  No.  1,470. 

Indefinite  OBsignmeni. — ^An  assignment 
of  errors  on  ^lh  appeal  from  a  decision  of 
the  commissioner  of  patents,  that  the 
commissioner  "erred  in  many  material 
respects"  will  not  be  considered.  In  re 
Frasch,  (1906)  27  App.  Gas.  (D.  G.)  26. 

What  must  be  done  within  time  lim- 
ited.— ^VVithin  the  time  set  by  the  commis- 
sioner for  filing  the  reasons  of  ap|>6al  and 
taking  the  appeal,  such  reasons  must  be 
filed,  and  all  further  action  of  the  com- 
missicmer  as  to  granting  a  patent  is  to  be 

suspended.  Greenough  v.  Clark,  (1853) 
MacA.  Pat  Gas.  173,  10  Fed.  Gas.  No. 
5,784;  In  re  Rouse,  (1854)  MacA.  Pat. 
Cas.  286,  20  Fed.  Gas.  No.  12,086. 

Time  not  limited  by  commissioner. — 
Where  the  commissioner  does  not  Unfit 
the  time  within  which  an  appeal  is  to  be 
taken,  the  parl^  will  not  be  limited  to 
any  particular  time.  Garter  v.  Garter, 
(1855)  MacA.  Pat  Gas.  388,  5  Fed.  Ca& 
No.  2,475. 

The  continuance  of  a  motion  for  a  re- 
hearins  is  no  excuse  for  not  filing  the  rea- 
sons in  time,  and  if  the  time  is  not  en- 
larged by  the  commissioner  the  appeal 
cannot  aiterwards  be  taken.  Greenough 
r.  dark,  (1853)  MacA.  Pat  Gas.  173,  10 
Fed.  Gas.  No.  5,784. 


The  limit  of  appeal  may  be  suspended 
or  the  time  enlarged  by  the  commiasioner 
on  good  cause  shown.  Greenough  v, 
Glark,  (1853)  MacA.  Pat  Cas.  173,  10 
Fed.  Gas.  No.  5,784. 

Extension  of  time  within  discretion  of 
commissioner. — ^An  extension  of  the  limit 
of  appeal  is  a  matter  within  the  discre- 
tion of  the  commissioner  which  he  may  at 
any  time  exercise,  and  in  complying  with 
the  suggestion  made  by  the  secretary  of 
the  interior,  that  the  time  be  enlarged,  he 
acts  within  his  discretion,  and  no  ques- 
tion is  presented  as  to  whether  the  secre- 
tary has  power  to  enlarge.  Justice  v» 
Jones,  (1859)  MacA.  Pat  Gas.  635,  14 
Fed.  Gas.  No.  7,588. 

By  entertaining  a  motion  to  reconsider 
a  decision  in  an  interference  case  filed 
after  the  expiration  of  the  time  limited 
for  appealing  therefrom,  the  commissioner 
does  not  suspend  or  abandon  the  limit  of 
appeal  previously  assigned,  w^hatever  the 
enect  the  entertaining  of  such  motion  du- 
ring the  period  limited  may  have.  Ea  p. 
linton,  (1860)  3  Appu  Com'r  Pat  351,  15 
Fed.  Cas.  No.  8,378. 

Enlargement  may  be  presumed  by  the 
court  where  the  appeal  in  an  interference 
case  is  r^ular,  but  the  reasons  of  appeal 
are  not  filed  until  a  short  time  after  the 
time  limited.  Bktckinton  t*.  Douglass, 
(1859)  MacA.  Pat  Gas.  622,  3  Fed.  Gas. 
No.  1,470.  , 

Failure  to  assign  error. — ^Where  an  ap- 
pellant in  an  interference  case,  in  his 
assignment  of  errors,  does  not  challenge 
the  decision  of  the  commissioner  of  pat- 
ents on  thfe  question  of  the  priority  of 
invention,  he  will,  to  that  extent,  be  pre- 
sumed to  have  acqidesced  in  the  decision 
against  him.  Bechman  v.  fiouthgate, 
(1906)   28  App.  Gas.   (D.  a)   405. 


Sec.  4913.  [Proceedings  on  appeal.]  The  court  shall,  before  hearing 
such  appeal,  give  notice  to  the  Commissioner  of  the  time  and  place  of  the 
hearing,  and  on  receiving  such  notice  the  Commissioner  shall  give  notice 
of  such  time  and  place  in  such  manner  as  the  court  may  prescribe,  to  all 
parties  who  appear  to  be  interested  therein.  The  party  appealing  shall  lay- 
before  the  court  certified  copies  of  all  the  original  papers  and  evidence  in 
the  case,  and  the  Commissioner  shall  furnish  the  court  with  the  grounds  of 
his  decision,  fully  set  forth  in  writing,  touching  all  the  points  involved  by 
the  reasons  of  appeal.  And  at  the  request  of  any  party  interested,  or  of 
the  court,  the  Commissioner  and  the  examiners  may  be  examined  under 
oath,  in  explanation  of  the  principles  of  the  thing  for  which  a  patent  is 
demanded.     [i2.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 


In  case  of  appeal  in  single  applications. 
— **  It  would  appear  that  in  cases  of  ap- 
peal in  single  applications  rather  than  in 
cases  of  interfering  claims,  it  is  expedi- 
ent that  the  judge  who  tries  the  appeal 
^ould  be  furnished  with  a  response  from 


the  commissioner  to  the  reasons  of  appeal 
filed  by  the  applicant,  and  for  the  obvious 
reason  that  in  case  of  conflicting  claims 
the  respective  parties  in  agitating  their 
several  rights  must  incidentally  guard  the 
rights  of  the  public;  whereas  in  an  appeal 
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from  the  rejection  of  a  single  applica- 
tion, there  is  no  one  to  represent  the 
United  States  before  the  appellate  judge, 
unless  we  construe  the  law  to  mean  that 
the  commissioner  shall  on  behalf  of  the 
United  States  lend  his  aid  to  the  judge  in 
appeal  in  reaching  a  correct  conclu«ion  in 
the  premises,  by  filing  a  response  to  the 
appellant's  exceptions."  In  re  Henry, 
(1856)  MacA.  Pat  Cas.  467,  U  Fed  Cas. 
No.  6,371. 

No  reply  to  the  grounds  of  the  oommis- 
sioner's  decision  is  contempUited  bv  the 
statutes.  A  reply  to  such  ground  can 
neither  be  laid  before  the  judge  on  ap- 
peal, nor  be  permitted  to  be  filed  in  the 
office  to  be  recorded  with  the  proceedings. 
In  re  Aiken,  (1860)  MacA  Pat.  Cas. 
130,  1  Fed.  Cas.  No.  108. 


ConcIiMiTenets  of  jiatent  oiBee  doeisioaa 
generally. —  Ordinarily,  in  an  interfer- 
ence case,  the  decision  of  the  patent  office 
in  respect  of  the  identity  of  the  inven- 
tions of  the  parties  will  be  accepted  by 
this  court  as  conclusive,  especially  where 
the  invention  is  one  of  elaborate  and 
complicated  mechanism;  but  in  extreme 
cases,  where  palpable  error  has  been  com- 
mitted, such  a  decision  may  be  reversed, 
and,  under  certain  circumstances,  a  de- 
cision of  the  commissioner  will  be  re- 
versed where  one  party  has  been  per- 
mitted to  broaden  his  a|^lieation  for  a 
specific  invention  into  a  generic  one,  and 
thereby  dominate  another  and  different 
specific  invention  oontained  in  the  later 
application  of  another.  Seeberger  r. 
Dodge,  (1906)  24  App.  Oa«..(D.  C.)  476. 


Sec.  4914.  [Determiaation  of  suoh  appMl,  and  its  effect.]  The  court, 
on  petition,  shall  hear  and  determine  such  appeal,  and  revise  the  decision 
appealed  from  in  a  summary  way,  on  the  evidence  produced  before  tJie 
Commissioner,  at  such  early  and  convenient  time  as  the  court  may  appoint ; 
and  the  revision  shall  be  confined  to  the  points  set  forth  in  the  reasons  of 
appeal.  After  hearing  the  case  the  court  shall  return  to  the  Commissioner 
a  certificate  of  its  proceedings  and  decision,  which  shall  be  entered  of  record 
in  the  Patent-Office,  and  shall  govern  the  further  proceedings  in  the  case. 
But  no  opinion  or  decision  of  the  court  in  any  such  case  shall  preclude  any 
person  interested  from  the  right  to  contest  the  validity  of  such  patent  in 
any  court  wherein  the  same  may  be  called  in  question.    [22.  8.] 

Act  of  July  8,  1870,  ch.  270,  16  Stat.  L.  204. 


Ordinarily  in  a  technical  case  this  court 
will  accept  the  views  of  the  expert  tri- 
bunals of. the  patent  office,  but  if  it  is 
apparent  that  those  tribunals  are  not  in 
harmony  on  controlling  questions  in- 
volved, or  if  the  court  is  satisAed  that 
an  incorrect  conclusion  has  been  reached, 
it  will  consider  the  case  afresh.  Arbetter 
V,  Lewis,  (1910)  34  App.  Cas.  (D.  C.) 
491. 

Nature  of  proceeding. —  The  appeal 
thus  given  to  the  court  from  the  decision 
of  the  commissioner  is  not  the  exercise 
of  ordinary  jurisdiction  at  law  or  in 
equity  on  the  part  of  that  court,  but  is 
one  in  the  statutory  proceeding  under 
the  patent  laws,  whereby  that  tribunal  is 
interposed  in  aid  of  the  patent  office 
though  not  subject  to  it.  Its  adjudica- 
tion, though  not  binding  upon  any  who 
choose  by  litigation  in  courts  of  gen- 
eral jurisdiction  to  question  the  validity 
of  any  patent  thus  awarded,  is  neverthe- 
less conclusive  upon  the  patent  office 
itself.  U.  S.  V.  Duell,  (1899)  172  U.  S. 
576,  19  S.  Ct.  286,  43  U.  S.  (L.  ed.)  669; 
Butterworth  r.  U.  S.,  (1884)  112  U.  S. 
50,  5  S.  Ct  25,  28  U.  S.   (L.  ed.)  656. 

Burden  to  sustain  appellant's  case. — 
The  strength  of  the  appellant^s  case  is  to 


be  relied  on  by  him,  rather  than  the  weak- 
ness of  bis  opponent's,  where  the  appeal 
is  taken  from  an  interference  case.  Apple- 
ton  V,  Chambers,  (1860)  3  App.  €om'r 
Pat.  384.  1  Fed.  Cas.  No.  497a. 

Concurrent  decisions  of  patent  office  tri- 
bunals.—»The  burden  to  sustain  his  claim 
is  on  a  party  to  an  interference  wh<^  ap- 
peals to  the  Ck>urt  of  AppeaU,  where  he 
is  the  junior  applicant,  and  also  comes 
here  with  the  concurrent  deeisiona  of  all 
the  tribunals  of  the  patent  office  against 
him.  Harris  t?.  Stern,  (1903)  22  App. 
Cas.  (D.  C)  164;  Talbot  v.  Monefl, 
(1904)  23  App.  Oa.  (D.  C.)  108,  112; 
Murphy  v.  Meissner,  (1904)  24  App.  Cas. 
(D.  C.)  260;  In  re  Adams,  (19(54)  24 
App.  Cos.  (D.  C.)  276;  Thibodeau  i?.  Hil- 
dreth,  (1905)  25  App.  Can.  (D.  C.)  320. 
323;  Ball  i\  Flora,  (1905)  26  App.  Cas. 
(D.  C.)  394;  Cleveland  t\  Wilkin,  (1906) 
27  App.  Cas.  (D.  C.)  311;  TurnbuU  r. 
Curtis,  (1906)  27  App.  Cas.  (D.  C)  567; 
In  re  Duncan.  (1906)  28  App.  Caa  (D. 
C.)  457;  Wickers  t?.  McKee,  (1907)  29 
App.  Cas.  (D.  C.)  4,  21,  28;  In  re  Black- 
more,  (1909)  33  App.  Cas.  (D.  C)  434; 
Daggett  V.  Kaufmann,  (1909)  33  App. 
Oa».  (D.  C.)  450;  Woodliridge  v.  Win- 
ship,    (1909)    33  App.  Ca«.    (D.  C.)  490; 
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Gold  9.  Gold,   (a900)    34  App.  Cbm.    (D. 
O  229;  Iti  re  Gold,  (1909)  34  App.  Cae. , 
(D.  a)  230. 

Deddon  of  question  of  fact. — The 
(V-'rt  of  Appeals  wiU  not  overrule  the 
GOQcurrent  findinga  of  the  three  patent 
office  tribunals,  that  certain  evidence  of 
one  of  the>  parties  to  an  interference 
proves  a  disclosure.  Fowler  iJ.  McBerty, 
(a906>  27  App.  Gas.  (D.  C.)  41,  46; 
O'Connell  r.  Schmidt,  (1906)  27  App. 
Cba,  (D.  C.)  77;  Orcutt  v.  McDonald, 
(1906)  27  App.  Ca&  (D.  C),  228;  Bourn 
r.  Hill,  (1906)  27  App.  (jas.  (D.  C.) 
291. 

An  officer  of  the  patent  office  may  at- 
tend the  hearing  not  as  counsel  for  the 
commisftioner  or  as  advocate  for  either 
partjr,  but  to  explain  the  commi88ion«r's 
deciaion.  Perry  v,  Cornell,  (1847)  Mac  A. 
PaL  Cas.  66,  19  Fed.  Cas.  No.  11,001. 

Kemand  te.  patent  office  for  proof. — 
Since  the  judge  on  appeal  is  limited  by 
law  to  the  papers  and  .  evidence  which 
were  before  the  ccMumissioner  he  has  no 
power  to  send  the  case  back  to  the  office 
to  prove  by  competent  experts  the  alJc|;e«l 
utility  of  the  inyention  or  to  receive  or 
hear  such  proofs  on  appeal.  Ex  p->  San- 
4er8,  (1861)  3  App.  (Jom'r  Pat.  438,  21 
Fed.  Cae.  No.  12,292. 

A  motion  in  the  Court  of  Appeals  by 
the  a^^Uant  in  a. patent  interference  case 
to  remand  the  case  to  the  commissioner  of 
patents  in  order  that  it  might  be  reopen^ 
m  the  patent  office  for  the  introduction 
of  newly  dieeovered  ervidence,  and  also  for 
the  allowance  of  the  iiling  of  an  amended 
preliminary  statement  by  the  appellant, 
denied;  the  commissioner  of  patents  hav- 
ing denied  a  similar  motion.  Richards 
t>.  Meissner,  (1904)  24  App.  Gas.  (D.  C.) 
305. 

Objection  not  made  before  commis- 
simieT. —  If  an.  objection  to  the  notice  of 
taking  depositions  be  not  made  before 
the  commissioner  it  cannot  be  taken 
before  the  judge  on  appeals.  Smith  v. 
Fliekenger,  (1843)  MacA.  Pat  Cas.  46, 
22   Fed.  Caa.  No.   13,047. 

Evidence  not  offered  before  commis- 
sioner.— Where,  in  an  interference  case, 
exhibits  are  offered  in  evidence  on  which 
to  predicate  a  reduction  to  practice,  and 
th^are  lacking  in  one  or  more  elements 
of  the  iseuO)  the  necessary  elements  in 
them  cannot  be  supplied  by  this  court 
unless  warrant  for  such  finding  is  found 
in  the  record.  Robinson  r.  Seelinger, 
(1905)  '25  App.  Cas.   (D.  C.)   237. 

No  claim  before  commissioner  as  to  nov- 
elty and  utility.— Where  no  claim  was 
made  before .  the  commissioner  by  the 
specifications  as  to  the  patentable  novelty 
and  utility  of  a  certain  element,  its 
utility  can  have  little  influence  in  de- 
termining the  question  of  novelty  of  those 
forms  and  effects  on  which  the  applicant 
reliee  on  appeal  from  the  commiBsi oner's 


decision.  In  re  Bishop,  (1857)  Mac  A. 
Tat.  Ga«.  519,  3  Fed.  Cas.  Ko,  1,439. 
.  Information  and  references  not  given 
prior  tQ  appeaL — It  is  the  duty  of  the 
commissioner  to  briefly  give  the  appli- 
cant such  information  and  references  as 
may  be  usefid  in  judging  of  the  priority 
of  renewing  the  application  or  of  altering 
the  specifications  to  embrace  only  that 
part  of  the  invention  or  discovery  which 
16  new;  and  on  appeal  from  the  commis- 
si onei;  in  the  case  of  a  single  application 
rejected  on  the  ground  of  want  of  novelty 
the  commissioner  cannot  rely  on  refer- 
ences made  for  the  flrst  time  at  the  trial 
of  the  appeal.  In  re  Jewett,  (1853) 
MacA.  Pat.  Oaa.  259,  13  Fed.  Cas.  No. 
7,308. 

Affidavit  not  authorized  by  commis- 
sioner.— The  appellate  court  cannot  take 
judicial  notice  of  affidavits  sent  up  from 
the  patent  .office  with  other  papers  in  the 
case  where  those  affidavits  were  not  taken 
with  the  authority  of  the  commissioner 
or  acted  upon  by  him  in  forming  his  de- 
cision. In  re  Jackson,  (1857)  MacA. 
Pat.  Cas.  485,  13  Fed.  Caa.  No.  7,126. 

Competency  of  witness. — Where  an  ob- 
jection to  the  competency  of  a  witnesa 
was  not  regularly  made  and  both  parties 
.had  examined  him  the  objection  will  be 
considered  as  waived.  Allen  t;.  Alter, 
(1860)  3  App.  Om'r  Pat  822,  1  Fed. 
Cas.  No.  212. 

Reversal  on  error  in  omission  of  testi- 
mony.— ^Where  the  deciflion  of  the  com- 
missioner of  patents  is  reversed  and  the 
case  is  remanded  for  further  proceeding, 
without  any  decision  on  the  merits  of  the 
question,  because  of  an  error  in  the  omis- 
sion of  teetiuKHiy  before  the  commissioner, 
the  latter  is  not  under  obligation  to  grant 
appellant  a  patent,  but  may  proce«i  to 
grant  a  rehearing,  order  the  testimony  to 
be  taken  anew,  and  found  his  decision  on 
such  rehearing.  Nichols  v,  Harris,  ( 1855 ) 
MacA.  Pat.  Cas.  362,  18  Fed.  Os.  No. 
10,244. 

Failure  to  include  testimony  in  record. 
— Where  the  record,  on  appeal  in  an  in- 
terference case,  does  not  contain  the  testi- 
mony, but  only  the  assignments  of  error 
and  the  decisions  of  the  patent  office  tri- 
bunals>  it  will  be  assumed  that  the  de- 
cision of  the  commisaioner  was  correct, 
and  it  will  be  affirmed.  Goldberg  v.  Halle, 
(1009)  34  App.  Cas.  (D.  C.)  183. 
.  Where  the  court  is  in  doubt  in  a  case 
of  interference  it  should  yield  to  the 
commissioner's  decision  and  affirm  it. 
Ex  p.  Allen,  (1860)  3  App.  Com'r  Pat. 
388.  1  Fed.  Cas.  No.  2076. 

Xffirmance  on  motion. — A  case  must  be 
a  very  clear  one  to  justify  an  appellate 
court  in  affirming  a  decision  of  the  com- 
missioner of  patents  on  motion  and  in 
advance  of  the  hearing  on  the  printed 
record.  Jones  v.  Starr,  (1905)  26  App. 
Cas.   (D.  C.)   64. 
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Dismissal  of  appeal. — An  appeal  from 
the  decision  of  the  commissioner  of  pat- 
ents will  not  be  dismissed  because  the 
appellant  has  availed  faiimself  of  all  the 
time  allowed  by  the  rules  for  taking  and 
perfecting  his  appeal,  although  by  so 
doinff  he  necessarily  prevents  the  hearing 
of  the  appeal  until  after  the  summer 
recess  of  the  court.  Jones  c.  Starr,  (1905) 
26  App.  Cas.  (D.  C.)  64. 

Where  the  appellant  does  not  appear 
when  the  case  is  called  for  argument  and 
no  brief  has  been  jfiled  in  his  behalf,  a 
motion  by  the  appellee  to  open  the  cause 
and  affirm  the  decision  of  the  commis- 
sioner of  patents  in  an  interference  pro- 
ceeding must  be  granted  in  accordance 
with  rule  8,  section  9.  Peckham  v.  Price, 
(1908)  26  App.  Cas.   (D.  C.)  566. 

Awarding  costs. — The  appellate  court 
has  no  power  or  jurisdiction  to  award 
costs  or  to  execute  any  judgment  there- 
for that  might  be  entered  in  cases  of  ap- 
peals from  the  commissioner  of  patents. 
Wells  t\  Reynolds,  (1894)  5  App.  Cas, 
(D.  C.)   20. 

Scope  of  decision. — The  provision  that 
the  judge's  decision  "  shall  govern  the 
further  proceedings  of  the  commissioner 
in  such  case  "  must  apply  only  to  so  much 


of  the  case  as  is  involved  in  the  reasons 
of  the  appeal.  If,  therefore,  alter  the 
judge  shall  have  decided  in  favor  of  the 
applicant  upon  the  point  involved  in  his 
reason  of  appeal,  there  is  sufficient  rea- 
son remaining  for  refusing  the  daim  for 
patent,  untouched  by  the  decision  of  the 
judge,  it  would  seem  that  the  commis- 
sioner might  properlv  still  reject  it.  Ar- 
nold V.  Bishop,  (1841)  MacA.  Pat.  Caa. 
36,  1  Fed.  Cas.  No.  553. 

Second  interference  declared. — The  law 
does  not  provide  that  the  commissioner 
shall  issue  a  patent  to  the  applicant  if 
the  decision  of  the  Court  of  Appeals  in 
an  interference  case  is  not  in  his  favor, 
but  simply  declares  that  such  decision 
"  shall  govern  the  further  proceedings  of 
the  commissioner  in  such  case."  There 
is  nothing  in  that  act  limiting  the  power 
of  the  commissioner  to  a  declaration  of 
but  one  interference;  and  if  before  the 
patent  adjudged  valid  on  appeal  issues, 
another  case  of  interference  is  presented, 
the  commissioner  may  again  declare  an 
interference  from  the  hearing  of  which  an 
appeal  may  also  bt*  taken.  Potter  v. 
Dixon,  (1863)  6  Blatchf.  (U.  S.)  160  19 
Fed.  Cas.  No.  11,325. 


Sec.  491 5.  [Patents  obtainable  by  bill  in  equity.]  Whenever  a  patent 
on  application  is  refused,  either  by  the  Commissioner  of  Patents  or  by  the 
supreme  court  of  the  District  of  Columbia  upon  appeal  from  the  Commis- 
sioner, the  applicant  may  have  remedy  by  bill  in  equity;  and  the  court 
having  cognizance  thereof,  on  notice  to  adverse  parties  and  other  due  pro- 
ceedings had,  may  adjudge  that  such  applicant  is  entitled,  according  to 
law,  to  receive  a  patent  for  his  invention,  as  specified  in  his  claim,  or  for 
any  part  thereof,  as  the  facts  in  the  case  may  appear.  And  such  adjudi- 
cation, if  it  be  in  favor  of  the  right  of  the  applicant,  shall  authorize  the 
Commissioner  to  issue  such  patent  on  the  applicant  filing  in  the  Patent- 
OflSce  a  copy  of  the  adjudication,  and  otherwise  complying  with  the  require- 
ments of  law.  In  all  cases,  where  there  is  no  opposing  party,  a  copy  of 
the  bill  shall  be  served  on  the  Commissioner;  and  all  the  expenses  of  the 
proceeding  shall  be  paid  by  the  applicant,  whether  the  final  decision  is  in 
his  favor  or  not.    [jB.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 

The  appellate  jurisdiction  formerly  vested  in  the  Supreme  Court  for  the  District  of 
Columbia  was  transferred  to  the  Court  of  Appeals  of  said  district  by  the  Act  of  Ftfb.  9, 
1893,  ch.  74,  sec.  9,  infra,  p.  242. 


Construction  of  statute. — This  section 
must  be  construed  to  mean,  that  when  an 
application  is  refused  by  the  commis- 
sioner (as  in  cases  of  interference),  or 
by  the  Supreme  Court  of  the  District  of 
Columbia  (as  in  other  cases),  the  appli- 
cant may  have  remedy  by  bill  in  equity. 
Briggs  V.  United  Shoe  Machinery  Co., 
(1916)  239  U.  S.  48,  36  S.  Ct.  6,  60  U.  S. 
(L.  ed.)  138;  In  re  Squire,  (1877)  3  B. 
ft  A.  Pat.  Cas.  133,  22  Fed.  Cas.  No. 
13,269. 


Object  of  section. — ^The  section  has  but 
a  single  object — to  provide  a  way  by 
which  an  unsuccessful  applicant  for  let- 
ters patent,  notwithstanding  the  rejection 
of  his  claim  by  the  commissioner  of  pat- 
ents, may  obtain  them  through  an  ad- 
judication in  favor  of  his  right  thereto, 
by  a  court  of  equity  having  cognizance  of 
the  subject-matter;  and  as  the  object  of 
the  section  is  single,  so  is  the  power 
of  the  court  plainly  limited  under  it  to 
the  accomplishment  of  that  object.   Tiling- 
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worth  i;.  Atha,  (C.  C.  N.  J.  1890)  42  Fed. 
141. 

Eflfect  of  other  Acts.— This  section,  so 
far  as  it  relates  to  the  remedy  in  equity 
in  interference  cases,  was  not  repealed 
by  Act  Feb.  9,  1893,  ch.  74,  §  9,  27  Stat. 
L.  436,  infra,  p.  242,  the  only  efiect  of 
such  Act  being  to  require  the  applicant 
to  exhaust  his  remedy  in  the  direct  pro- 
ceedings by  an  appeal  from  the  decision 
of  the  commissioner  before  being  entitled 
to  proceed  in  equity.  McKnight  v.  Metal 
Volatilization  Co.,  (E.  D.  Pa.  1904)  128 
Fed.  51;  Dover  i\  Greenwood,  (C.  C.  R.  I. 
1906)  143  Fed.  136;  Prindle  V.  Brown, 
(C.  C.  A.  Ist  Cir.  1907)  165  Fed.  531, 
84  C.  C.  A.  45,  reversing  (C.  C.  Mass. 
1905)    136  Fed.  616. 

The  ninth  section  of  the  Act  to  estab- 
lish the  Court  of  Appeals  for  the  District 
of  Columbia  presents  no  such  case  of 
irreconcilable  conflict  with  this  section 
as  to  work  an  implied  repeal  of  the  latter. 
Bemardin  t?.  Northall,  (C.  C.  Ind.  1897) 
77  Fed.  849. 

Purpose  of  appeal. — The  purpose  of  the 
appeal  is  simply  to  have  a  review  of  the 
decision  of  the  commissioner  of  patents 
on  the  identical  record  before  the  latter 
office.  Bernardin  a  Northall,  (C.  C.  Ind. 
1897 )   77  Fed.  849. 

Bill  in  equity  after  decision  on  appeal. 
—  The  restoration  by  the  Act  of  1893, 
infra,  p.  242,  of  the  appellate  jurisdic- 
tion in  interference  cases  does  -not  take 
away  the  jurisdiction  of  the  courts  to 
entertain  a  bill  under  this  section  to  de- 
termine if  the  applicant  is  entitled  to  a 
patent;  this  bill  may  be  brought  after 
the  court  has  made  its  decision  on  the 
appeal  and  the  commissioner  has  followed 
its  direction.  Bemardin  v.  Northall,  (C. 
C.  Ind.  1897 )  77  Fed.  849. 

When  remedy  applies. — The  remedy  ap- 
plies only  when  the  commissioner  decides 
to  reject  an  application  for  a  patent  on 
the  ground  that  the  applicant  is  not  on 
the  merits  entitled  to  it.  Butterworth 
V.  U.  S.,  (1884)  112  U.  S.  60,  5  S.  Ct.  26. 
28  U.  S.  (L.  ed.^  656. 

Prior  decision  of  commissioner  neces- 
sary.— The  reme<ly  by  bill  in  equity  is 
not  intended  to  justify  an  anticipation 
of  the  commissioner's  decision  or  an  inter- 
meddling in  any  way  with  his  action  be- 
fore it  has  been  consummated  by  the  issu- 
ance or  refusal  of  the  office.  Kein  r. 
Clayton,  (E.  D.  Mich.  1889)  37  Fed.  354. 

When  the  plaintiff*8  application  is  still 
pending  in  the  patent  office  a  court  of 
equity  will  not  in  advance  of  the  commis- 
sioner's decision  decide  that  the  defend- 
ant had  procured  by  fraud  a  patent  of 
which  the  complainant  was  the  first  and 
original  inventor.  The  validity  of  the 
defendant's  patent  will  not  be  decided 
in  such  a  collateral  proceeding.  If  the 
ooiiiplainai\]t  succeeded  in  his  application 
for  a  patent  he  would  then  be  in  a  posi- 


tion to  test  the  validity  of  the  defendant's 
patent  by  a  suit  for  infringement,  which 
would  be  the  legal  and  orderly  method  of 
presenting  the  question.  Hoeltge  t*.  Hoel- 
ler,  (1870)  2  Bond  386,  12  Fed.  Cas.  No. 
6,574. 

Appeal  a  condition  precedent. —  Under 
Act  of  1893,  infra,  o.  242,  which  restores 
the  appellate  jurisdiction  in  interference 
cases,  suits  in  equity  under  this  section 
to  revise  the  commissioner's  decision  in 
interference  cases  cannot  be  maintained 
until  an  appeal  has  been  taken  to  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia. Smith  V.  MuUer,  (C.  C.  Del. 
1896)  75  Fed.  612. 

An  applicant  for  a  patent,  who  failed 
to  appeal  from  the  adverse  decision  of  the 
commissioner  to  the  Court  of  Appeals, 
as  provided  by  the  Act  of  1893,  cannot 
maintain  a  suit  in  equity  to  obtain  a 
patent.  Prindle  t\  Brown,  (C.  C.  Mass. 
1905)   136  Fed.  616. 

Formal  action  refusing  application. — An 
applicant  for  a  patent,  against  whom  ad- 
verse decisions  have  been  rendered  in  in- 
terference proceedings  by  the  examiners 
and  commissioner  of  the  patent  office  imd 
by  the  Court  of  Appeals  of  the  District 
of  Columbia  on  appeal,  whose  decision 
governs  the  further  proceedings  in  the 
case  in  the  patent  office,  may  maintain 
a  bill  in  equity  in  a  federal  court  without 
waiting  for  the  formal  action  of  the  pat- 
ent office  refusing  his  application.  Mc- 
Knight t7.  Metal  Volatilization  Co.,  (E. 
D.  Pa.  1904)   128  Fed.  51. 

Refusal  of  Court  of  Appeals  to  consider 
testimony  suppressed  in  patent  office. — 
Wherf ,  in  an  interference  case,  the  Court 
of  Appeals  refused  to  consider  the  testi- 
mony of  the  appellant  which  had  been 
suppressed  in  the  patent  office,  and  af- 
firmed a  decision  of  the  commissioner 
awarding  priority  to  the  appellee  on  the 
record  d^tes  of  the  parties,  the  appellant 
still  had  a  remedy  in  this  section,  and,  if 
there  successful,  could  invoke  relief  under 
R.  S.  sec.  4918,  infra,  -p.  236.  Jones  !?. 
Starr,  (1905)  26  App.  Cfas.  (D.  C.)  64. 

Interfering  patentee.—  Relief  against 
an  interfering  patentee  must  be  obtained, 
not  under  this  section,  but  under  R.  S. 
sec.  4918,  infra,  p.  236.  General  Electric 
Co.  V.  Steinberger,  (B.  D.  N.  Y.  1913)  208 
Fed.  699. 

Nature  of  proceeding. — The  proceeding 
by  bill  in  equity  under  this  section  on  the 
refusal  to  grant  an  application  for  a  pat- 
ent, intends  a  suit  according  to  the  ordi- 
nary course  of  equity  practice  and  pro- 
cedure, and  is  not  a  technical  appeal  from 
the  patent  office  nor  confined  to  the  case 
as  made  in  the  record  of  that  office,  but 
is  prepared  and  heard  upon  all  competent 
evidence  adduced,  and  upon  the  whole 
merits,  yet  the  proceeding  is  in  fact  and 
necessarily  a  part  of  the  application  for 
the  patent,    Butterworth  v.  U,  S.,  (1884) 
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112  U.  S.  50,  5  S.  Ct.  25,  28  TJ.  S.  (L.  ed.) 
656;  Gandy  v.  Marble,  (1887)  122  U.  S. 
432,  7  S.  Ct.  1290,  30  U.  S.  (L.  ed.)   1223. 

It  is  not  an  appeal  from  the  proceed- 
ings in  the  patent  office  or  the  decision  of 
the  CJourt  of  Appeals  of  the  District  of 
Columbia,  but  is  one  of  original  equity 
jurisdiction.  Appert  v.  Brownsville  Plate 
Glass  Co.,  (W,.  D.  Pa.  1904)  144  Fed.  Ili5. 

A  suit  brought  under  this  section  to 
obtain  the  issuance  of  a  patent  is  not 
revisory,  bilt  an  original  suit  in  equity; 
and  testimony  taken  in  interference  pro- 
ceedings before  the  patent  office,  although 
between  the  same  parties,  is  incompetent 
and  inadmissible,  unless  a  foundation  is 
laid  for  its  introduction  as  secondary  evi- 
dence. Dover  v.  Greenwood,  (C.  C.  R.  I. 
1907)   154  Fed.  854. 

A  bill^  in  equity  in  a  federal  court  by 
a  party  against  whom  an  interference  has 
been  decided  by  a  commissioner  of  pat- 
ents is  a  suit  within  the  ordinary  juris- 
diction in  equity  of  the  courts  of  the 
United  States;  the  court  itself  gives  no 
notice  to  adverse  parties ;  the  statute  con- 
tains no  provision  requiring  the  case  to 
be  heard  on  the  evidence  produced  before 
the  commissioner  or  restricting  the  effect 
of  the  decree.  Butler  r,  Shaw,  (C.  C. 
Mass.  1884)  21  Fed.  321;  Whipple  i\ 
Miner,  (C.  C.  Mass.  1883)   15  Fed.  117. 

A  suit  to  obtain  the  issuance  of  a  pat- 
ent is  a  plenary  suit  in  equity,  to  which 
all  the  rules  of  practice  and  evidence  in 
such  suits  apply,  and  a  party  cannot  be 
deprived  of  the  right  given  him  by  equity 
rule  67  to  cross-examine  opposing  wit- 
nesses by  the  introduction  of  the  proofs 
taken  in  interference  proceedings,  imless 
a  showing  of  necessity  is  made  for  their 
introduction  as  secondJary  evidence.  Dover 
i\  Greenwood,  (C.  C.  R.  1.  1910)  177  Fed. 
946. 

The  statute  applies  primarily  to  ordi- 
nary cases  which  are  heard  ex  parte  in  the 
patent  office,  and  though  the  language  is 
broad  enough  to  include  a  case  where 
there  has  been  a  contest,  yet  it  is  plainly 
an  independent,  original  jurisdiction 
which  is  given  to  the  courts,  and  it  is  not 
left  to  the  mere  discretion  of  the  de- 
feated party  when  and  under  what  cir- 
cumstances the  action  of  the  office  shall 
be  suspended.  Whipple  v.  Miner,  (C.  C.  * 
Maas.  1883)   15  Fed.  117. 

The  proceeding  by  bill  in  equity  under 
this  section  on  the  refusal  to  grant  an 
application  for  a  patent,  is  in  the  nature 
of  a  proceeding  de  novo  to  determine 
whether  or  not  the  applicant  is  entitled 
to  a  patent.  This  involves  the  question 
of  the  patentability  of  the  invention  cov- 
ered by  the  claims.  Hansen  v.  Slick, 
(W.  D.  Pa.  1914)  216  Fed.  164. 

The  bill  in  eouity  provdded  by  this  sec- 
tion is  wholly  different  from  the  proceed- 
ing b^  appeal  from  the  decision  of  the 
commissioner.     The  one  is  in  the   exer- 


cise '  of  original,  the  other  of  appellate 
jurisdiction.  In  re  Hien,  (1897)  166 
U.  S.  432,  17  S.  Ct.  624,  41  U.  S.  (L.  ed.) 
1066. 

An  appeal  from  adverse  decision.-^ 
The  proceeding  by  bill  in  equity  is  vir- 
tually an  appeal  from  an  adverse  decision. 
Ex  p.  Greeley,  (1873)  Holmes  284,  10 
Fed.  Cas.  No.  5,745 ;  Rein  u.  Clayton, 
(E,  D.  Mich.  1889)  37  Fed.  354. 

But  this  means  no  more  than  that  the 
object  of  the  bill  is  to  secure  a  different 
result  from  that  allowed  by  the  patent 
office  or  the  court  on  appeal  therefor. 
In  re  Squire,  (1877)  3  B.  &  A.  Pat.  Caa. 
133,  22  Fed.  Cas.  No.  13,269: 

Effect  on  OTig|inal  judgment. — The  orig- 
inal judgment  is  not  superseded  by  this 
proceeding  as  it  is  by  an  appeal.  Whip- 
ple t7.  Miner,  (C.  C.  Mass.  1883)  16  Fed. 
117. 

Rules  govemiilg. — ^A  proceeding  under 
this  section  ia  an  original  one,  except  per- 
haps in  the  sense  that  it  ie  virtually  an 
appeal  from  an  adverse  decision,  and  it 
is  governed  by  the  usual  rules  of  th<l 
court  of  equity.  Atkinson  v,  Boardman 
(1861)  2  Fed.  Cas.  No.  607;  In  re  Squire, 
(1877)  3  B.  &  A.  Pat.  Cas.  133,  23  Fed. 
Cas.  No.  13,269";  Whipple  r.  Miner,  (C. 
C.  Mass.  1883)  15  Fed.  117;  Butler  v. 
Shaw,  (C.  C.  Mass.  1884)  21  Fed.  321; 
Butterworth  r.  U.  S.,  (1884)  112  TJ.  S. 
60,  5  S.  Ct.  25,  28  U.  S.  (L.  ed.)  666; 
Gandy  v.  Marble,  (1887)  122  U.  S.  432, 
7  S.  Ct.  1290,  30  U.  S.  (L.  ed.)  1228; 
Greenwood  v.  Dover,  (C.  C.  A.  1st  Cir. 
1911)    194  Fed.  91,  114  G.  C.  A.  169. 

The  trial  i«  in  the  strictest  sense  a 
judicial  hearing  by  original  bill  with  all 
the  powers  of  a  court  of  equity  at  the 
service  of  the  parties  to  the  suit.  Ber- 
nardin  t\  Northall,  (C.  C.  Ind.  1897)  77 
Fed.  849. 

Preliminary  injunction. —  Should  the 
facts  clearly  entitle  the  complainant  to  a 
preliminary  injunction '  to  prevent  irrep- 
arable injury,  or  in  other  respects,  the 
pendency  of  A  suit  under  this  section  will^ 
not  affect  his  right  of  it,  and  a  court  ap- 
pealed to  will  examine  the  case  for  itself 
and  withhold  or  grant  a  preliminary  in- 
junction according  to  the  equities  pre- 
sented. Minneapolis  Harvester  Works  v. 
McCormick  Harvesting-Mach.  Co.,  (C  C. 
Minn.  1886)  28  Fed.  565. 

Injunction  to  commissioner. —  Nowhere 
can  be  gathered,  either  from  the  words  of 
the  section  or  from  its  spirit  and  purpose, 
an  intention  on  the  part  of  the  national 
legislature  to  authorize  an  interference 
with  the  commissioner  of  patents  in  the 
performance  of  his  plain  duty,  by  writ  of 
injunction.  Illingworth  v.  Atha,  (C.  C. 
N.  J.  1890)  42  Fed.  141. 

Mandamus  not  proper. — As  there  is  a* 
specific  remedy  by  bill  in  equity  where  a 
patent   is   refused,   the   remedy   by   mafi- 
damuB  to  the  commissioner  is  not  proptf*. 


PATENTS 


207 


Hull   r.    Patent    Com'r,    (1875)    2    Mac- 
Arthur  (D.  C.)   90. 
Stay  of  infrbifemeiit  rait  pending  pro- 
-A  stay  of  suit  for  Infringement 


was  granted  to  await  the  outcome  of  suit 
ander  tliid  section  in  Steinbferger  v.  Gen- 
eral Electric  Co.,  (N.  D.  N.  Y.  1913) 
207  Fed.  114. 

Effect  of  dedsions  in  jiatent  office. — The 
decisions  in  the  patent  office  are  not  final. 
The  statute  gives  to  a  court  of  equity  the 
power  to  decide  between  interfering  pat- 
ents without  any  exception  or  limitation. 
Union  Paper-Bag  Mach.  Co.  v.  Crane, 
(1874)  I  B,  t  A.  Pat.  Cas.  494,  24  Fed. 
Cai.  No.  14,388;  Wheaton  tr.  Kendall,  (N. 
D.  Cal.  1898)  85  Fed.  666;  Bernardin 
r.  Northall,  (C.  C.  Ind.  1897)  77  Fed. 
849;  Gloucester  Isinglass,  etc.,  Co.  v. 
Broolra,  (C.  C.  Mass.  1884)  19  Fed.  426. 
No  court  is  bound  by  the  decision  of 
the  patent  office  granting  a  patent  when 
immediate  steps  are  taken  to  test  its 
validity  in  an  action  instituted  for  that 
porpoae,  and  in  an  interference  case  when 
the  issue  is  decided  the  rights  of  the  de- 
feated party  are  not  prejudiced  if  he 
avails  himself  of  the  law  which  virtually 
transfers  the  controversy  to  the  courts. 
Minneapolis  Harvester  Works  v.  Mc- 
Cormick  Harvesting-Mach.  Co.,  (C.  O. 
Minn.  1886)  28  Fed.  565. 

Where  the  question  which  of  two  appli- 
cants for  a  patent  for  the  same  invention 
was  the  true  inventor  depends  on  ques- 
tioag  of  fact,  the  court,  in  a  suit  by  the 
nnsnccessful  applicant  to  compel  an  issu- 
ance of  the  natent  to  him,  must  be  very 
dearly  satisned  that  the  decision  of  the 
patent  office  tribunals  wae  erroneous  be- 
fore it  will  be  justified  in  reversing  the 
•ame.  Gillette  <j.  Sendelbach,  (C.  C.  A. 
7th  Cir.  1906)  146  Fed.  758,  77  C.  C.  A. 
55. 

Effect  of  decision  of  commissioner  as  to 
priority. — ^The  decision  of  the  commls- 
ooatr  on  the  question  of  priority  is  not 
final  even  between  those  who  are  fully 
heard  on  an  interference,  but  is  of  great 
weight  and  presumptively  correct,  and  in 
dou^fol  cases  win  be  followed,  llling- 
worth  r.  Atha,  {C.  C.  N.  J.  1890)  42 
Pei  141;  Union  Paper-Bag  Mach.  Co.  f. 
Crane,  (1874)  Holmes  429,  24  U.  8,  (L. 
ed.)  14,388;  Whipple  r.  Miner,  (C.C.  Mass. 
1883)  15  Fed.  117;  Standard  Cartridge 
Co.  r.  Peters  Cartridffe  Co.,  (S.  D.  Ohio 
1895)  69  Fed.  408;  Morgan  v.  Daniels, 
(1894)  153  U.  S.  120,  14  8.  Ct.  772,  38 
U.  S.   ( L.  ed.  >  657. 

"Where  the  question  decided  in  the 
patent  office  is  one  between  contesting 
parties  as  to  priority  of  invention,  the 
decision  there  made  must  be  accepted  as 
eontrollrng  upon  that  question  of  fact  in 
any  8ub.seqiient  suit  between  the  same 
parties  unlefiis  the  contrary  is  established 
by  testimony  which  in  character  and 
amouiit     carries     thorough     conviction." 


Morgan  v.  Daniels,  (1894)  153  U.  S.  120, 
14  S.  Ct.  772,  38  U.  S.  (L.  ed.)  667; 
Standard  Cartridge  Co.  r.  Peters  Cart- 
ridge Co.,  (C.  C.  A.  6th  Cir.  1896)  77 
Fed.  630,  47  U.  S.  App.  205,  23  C.  C.  A. 
367,  affirming  (8.  D.  Ohio  1895)  69  Fed. 
408. 

Where  there  has  been  a  contest  as  to 
priority  of  invention  between  two  &ppii- 
cants  lor  patents  before  the  patent  office 
and  the  Court  of  Appeals,  both  of  which 
tribunals  have  decided  in  favor  of  the 
same  contestants,  and  the  unsuccessful 
party  has  instituted  a  suit  in  equity  to 
relitigate  his  right,  he  begins  his  contro- 
versy in  that  court  with  a  prima  facie 
case  against  him  which  he  must  over- 
come by  such  a  weight  of  evidence  as  to 
carry  thorough  conviction  to  the  Inind  of 
the  judge,  and  his  right  to  a  preliminary 
injunction  in  such  suit  to  restrain  the 
defendant  from  paying  his  final  fee  and 
obtaining  a  patent  is  seriously  question- 
able; and  in  any  event  such  an  injunction 
should  not  be  granted  without  a  clear 
showing  that  irreparable  injury  will 
otherwise  result  to  complainant.  Richards 
f?.  Meissner,  (W.  D.  Mo.  1906)  158  Fed. 
109. 

The  decision  of  the  patent  office  and 
the  Court  of  Appeals  of  the  District  of 
Columbia  in  mterference  proceedings, 
awarding  priority  of  invention  to  one  of 
two  applicants  for  a  patent,  is  controlling 
as  to  such  question  of  fact  as  between 
such  parties  in  a  subsequent  suit  brought 
under  this  section,  unless  the  contrary 
is  established  by  evidence  which  carries 
thorough  conviction.  Richards  t?.  Meiss- 
ner, (W.  D.  Mo.  1908)   163  Fed.  967. 

In  a  suit  under  this  section  the  de- 
cisions of  the  patent  office  and  the  Court 
of  Appealis  adjudging  priority  of  invention 
to  the  defendant  are  presumptively  cor- 
rect only,  and  that  presumption  is 
destroyed  by  proof  that  they  were  based 
on  false  and  perjured  evidence.  Laas  v. 
Scott,    (E.  D.  Wis.   1908)    161   Fed.    122.. 

In  a  suit  under  this  section  by  an  un- 
successftd  applicant  for  a  patent  to  estab- 
lish his  right,  where  in  interference  pro- 
ceedings before  the  patent  office  between 
complainant  and  defendant  all  of  the  ex- 
aminers who  passed  upon  the  matter,  the 
commissioner,  and  the  Court  of  Appeals 
for  the  District  of  Columbia  concurred  in 
adjudging  priority  of  invention  to  de- 
fendant, who  wae  awarded  a  patent,  such 
judgments  can  only  be  overcome  by  clear 
and  convincing  proof,  which  strongly  out- 
weighs that  of  the  other  side  in  the  inter- 
ference proceedings.  Western  Electric 
Co.  V.  Fowler,  (C.  C.  A.  7th  Cir.  1910) 
177  Fed.  224,  101  C.  C.  A.  394. 

Determination  of  priority. — Where  the 
commissioner  has  left  priority  to  be  deter- 
mined this  question  is,  the  material  one 
in  a  suit  in  equity  brought  by  the  com- 
plainant to  have   his   adversary's  patent 
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declared  void.     Sawyer  v.  Massey,   (S.  D. 
Ga.  1885)    25  Fed.  144. 

Rights  of  respondent  or  third  parties  to 
priority. — Whether  the  respondent  or  a 
third  party  was  entitled  to  priority  of  in- 
vention does  not  enter  into  the  inquiry, 
the  court  being  limited  to  the  inquiry 
whether  the  complainant  was  the  first 
inventor.  Christie  r.  Seybold,  (C.  C.  A. 
6th  Cir.  1893)  55  Fed.  69,  6  U.  8.  App. 
520,  6  C.  C.  A.  33. 

Mere  suggestion  of  mistake  by  commis- 
sioner.—  Upon  the  mere  suggestion  that 
the  commissioner  was  mistaken  it  would 
be  highly  improper  to  enjoin  the  success- 
ful applicant  in  an  interference  case 
from  receiving  his  patent.  Whipple  v. 
Miner,  (C.  C.  Maae.  1883)  15  Fed.  117; 
Illingworth  v,  Atha,  (C.  C.  N.  J.  1890) 
42  Fed.  141. 

Necessity  of  patentability. — No  adjudi- 
cation can  be  made  in  favor  of  either  of 
two  applicants  unless  the  alleged  inven- 
tion for  which  a  patent  is  sought  is  a 
patentable  invention.  Hill  v.  Wooster, 
(1890)  132  U.  S.  693,  10  S.  Ct.  228,  33 
U.  S.  (L.  ed.)  502;  Leslie  v.  Tracy,  (N.  D. 
lU.  1900)   100  Fed.  475. 

Sufficiency  of  specification.—  Insuffi- 
ciency in  the  specification  in  the  patent 
issued  is  not  involved  in  the  case  and 
cannot  be  inquired  into.  Standard  Cart- 
ridge CJa  t?.  Peters  Cartridge  Co.,  (S.  D. 
Ohio  1805)  69  Fed.  408. 

Failure  to  prosecute  within  time  lim- 
ited.— Although  a  suit  in  equity  is  not 
technically  an  appeal,  yet  it  is  in  fact 
and  necessarily  a  part  of  the  application 
for  a  pa/tent,  and  if  the  applioaiit  has 
abandoned  his  right  by  failure  to  pros- 
ecute his  application  within  the  time 
limited  hj  law,  the  court  will  pass  upon 
the  ouestion,  and  if  the  delay  is  not  shown 
to  nave  been  unavoidable,  will  not 
adjudge  that  the  applicant  is  by  law  en- 
titled to  receive  a  patent.  Gandy  v. 
Marble,  (1887)  122  U.  S.  432,  7  S.  Ot 
1290,  30  U.  S.  (L.  ed.)   1223. 

LacheB  in  filing  bill. —  Unexplained 
laches  and  delay  in  filing  a  bill  in  equity 
to  have  declared  void  letters  patent 
granted  on  interference .  proceedings  are 
grounds  for  dismissal  of  the  bill.  •  Sawyer 
V,  Massey,  (8.  D.  Ga.  1885)   25  Fed.  144. 

Allegations  in  a  bill  to  obtain  a  patent, 
filed  more  than  a  year  after  the  patent 
was  refused,  held  insufiicient  to  show  that 
the  delay  was  "  imavoidable,"  witliin  the 
meaning  of  R.  S.  sec.  4894,  supra,  p.  181. 
Westinghouse  £lectric,  etc.,  Co.  t>.  Ohio 
Brass  Ca,  (C.  C.  N.  J.  1911)  186  Fed. 
518. 

Delay  in  prosecuting  suit.— Mere  de- 
lay in  the  prosecution  of  a  suit  to  obtain 
the  issuance  of  a  patent,  incident  to  the 
death  of  the  complainant  and  which  is 
acquiesced  in  by  the  adverse  party,  will 
not  operate  as  an  abandonment  or  pre- 
clude the  court  from  reviving  and  proceed- 


ing with  the  suit  on  application  of  com- 
plainant's administrator.    Schmerts  Wire- 
(ilass  Co.   i\  Pittsburgh  Plate-Glass  Oa, 
(W.  p.  Pa.  1909)    168  Fed,  73. 

Jurisdiction. — A  suit  brought  under  this 
section  being  uitder  the  patent  right  laws 
of  the  United  States,  is  therefore  within 
the  exclusive  jurisdiction  of  the  federal 
courts.  It  is  also  a  proceeding  differing 
in  character  in  some  respects  from  ordi- 
nary suits  of  a  civil  nature  at  law  or  in 
equity^  and  this  section  does  not  make 
the  right  to  bring  it  depend  in  any  way 
upon  diverse  citizenship  of  the  parties, 
or  upon  the  amount  involved.  The  de- 
fendant nuiy  be  sued  in  the  district  where 
he  is  found.  Thoma  v.  Perri,  (D.  C. 
Mass.  1913)   205  Fed.  632. 

The  jurisdiction  of  a  bill  in  equity  on 
the  refusal  of  the  patent  by  the  commis- 
sioner is  not  exclusive  in  the  courts  of 
the  District  of  Columbia,  and  tlie  remedy 
may  be  had  elsewhere.  Vermont  Farm 
Mach.  Ca  v.  Marble,  (C.  C.  Vt  1884) 
20  Fed.  117.  Contra,  Prentiss  v.  Els- 
worth,  (1845)  Mirror  Pat.  Off.  35,  19 
Fed.  Cas.  No.  11,386. 

Jurisdiction  on  refusal  of  reissue. — 
When  the  original  patent  has  been  sur- 
rendered for  reissue,  an  interference  de- 
clared, an  adverse  decision  rendered,  and 
a  reissue  refused,  the  patent  is  entirely 
avoided  and  the  court  has  original  juris- 
diction imder  this  section,  and  the  case 
is  not  confined  to  the  record  made  in 
the  patent  office,  but  may  be  heard 
upon  all  competent  evidence  and  upon  the 
whole  merits.  Judgment  may  be  rendered 
whether  or  not  the  applicant  is  entitled 
to  receive  a  bill  for  his  alleged  invention, 
and  the  bill  shall  fully  disdose  the  facts 
upon  which  the  invention  is  claimed  and 
the  particulars  of  the  application.  Inger- 
soll  V.  Holt,  (N.  D.  Cal.  1900)  104  Fed. 
682. 

Jurisdiction  where  conflicting  interests 
are  united. — The  fact  that  pending  a  suit 
under  this  section  between  two  applicants 
for  patents,  the  interests  of  the  two  lit- 
igants is  united,  does  not  deprive  the 
court  of  jurisdiction  to  proceed  to  a  de- 
cree adjudging  the  right  of  the  prior  in- 
ventor to  a  patent,  fichmertz  Wire-Glase 
Co.  V.  Pittsburgh  Plate-Glass  Co.,  ( W.  J). 
Pa.  1909)    168  Fed.  73.  • 

Parties  —  Commissioner  as  a  party  in 
interference  case, — A  bill  to  have  letiters- 
pateiit  granted  to  an  inventor  whose 
application  for  a  patent  has  been  rejected 
by  the  commissioner  in  interference  pro- 
ceedings need  not  make  the  commissioner 
a  party  to  the  bill  so  long  as  there  is  an 
opposing  party.  Graham  t?.  Teter,  (E.  D. 
Pa,   18S5)    25  Fed.  555. 

A  bill  filed  against  an  adverse  party  to 
obtain  the  issuance  of  a  patent,  and 
which  also  joins  the  commissioner  of 
patents  as  a  defendant  to  compel  the 
granting  of  a  reissue,  which  is  an  eop  parte. 
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matter,  i»  mnltifai'ious.     Gold   r.   Gold, 
(S.  D.  X.  Y.   1910)    181  Fed.  544. 

The  Secretarif  of  the  Interior  rshoiild 
not  be  a  party  to  the  bill.  Kirk  v.  Ciini- 
roiaaioner  of  Patents,  (1886)  37  Pat.  Off. 
(iaz.  451. 

Assignee  as  complainant. — An  assignee 
under  an  assignment  made  after  the  re- 
jection by  the  commissioner  of  the  as- 
iiignor's  application  for  a  patent,  and 
after  an  appeal  to  the  chief  justice  of  the 
District  of  Colmnbia,  may  tile  in  his  o\vn 
name  against  the  partv  to  whom  the  pat- 
ent WAS  issued  when  ttie  assignor's  appli- 
cation was  rejected  an  order  to  have  the 
patent  issued  to  the  defendant  declared 
void  and  to  have  one  granted  to  him  as 
assignee.  Gay  r.  Cornell,  (1849)  1 
Blatchf.  606,  10  Fed.  Cas.  No.  5,260. 

Where  an  applicant  for  a  patent  has 
made  an  absolute  assignment  of  his  rights 
in  the  invention,  the  right  to  bring  a  suit 
in  equity  to  obtain  issuance  of  the  patent 
is  vesrted  in  tiie  assignee.  Smith  t?. 
Thcanpson,  (C.  C.  Oonn.  1910)  177  Fed. 
721. 

But  in  Wende  t?.  Horine,  (N.  D.  111. 
1911)  101  Fed.  620,  it  was  held  that  while 
a  proceeding  under  this  section  is  an  in- 
dependent suit  in  equity,  it  is  notwith- 
standing a  part  of  the  application  for  a 
pat^kt  and  that  the  statute  makes  no 
provisicm  for  the  aubstituti(Hi  of  the  name 
of  the  aaeignee  as  applicant.  The  section 
provides  that  the  applicant  shall  be  the 
complainant  and  the  only  power  granted 
to  the  court  is  to  ^'  adjudge  that  such 
applicant  is  entitled  to  a  patent."  The 
court  however  said:  ''A  due  regard  for 
the  reason  and  spirit  of  the  law  in  a 
case  where  the  original  applicant  failed 
or  refused  to  further  prosecute  his  appli- 
cation by  bill  in  equity  might  warrant 
the  court  in  holding  that  the  assignee 
oonld  file  the  bill  in  his  own  name." 

Assignee  as  defendant. —  In  a  bill  in 
equity  filed  by  the  complainant  for  the 
purpose  of  having  his  invention  declared 
valid,  his  application  having  been  rejected 
by  the  commiAsioner  of  patents  in  an  in- 
terference proceeding,  there  must  be 
joined  as  a  party  defendant  a  corporation 
to  whom  the  interest  of  the  patent  had 
been  assigned.  The  complainant  may  be 
granted  leave  to  amend  his  bill  by  adding 
such  asadgnee.  Graham  t\  Teter*  (E.  D. 
Pa.  1885)   25  Fed.  555. 

Citisenship  of  parties. — Jurisdiction 
under  this  section  is  not  affected  by  the 
citizenship  of  the  parties,  but  the  suit 
must  be  Drought  in  the  dfi«trict  whereof 
the  plaintiff  or  defendant  is  a  citizen. 
Bemardin  r.  Northall,  (C.  C.  Ind.  1897) 
77  Fed.  840;  Lewis  Blind  Stitch  Co.  v. 
Arbetter  felling  Mach.  Co.,  (N.  D.  111. 
1910)    181  Fed.  974. 

Sesideoce  of  defendant. — ^The  provi- 
sions of  R.  S.  see.  7S9  (repealed  by  sec- 
tion ^97  of  the  Judicial  Code  and  re- 
enacted    wi^out    change    in    section    50 
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thereof;  see  vol.  5,  p.  482)  exempting  a  de- 
fendant from  suit  in  anv  district  of 
which  he  is  not  an  inlial)itant,  ur  in 
which  he  is  not  found  at  the  time  of  the 
service  of  the  writ,  apply  to  suit  brought 
under  this  section.  This  exemption  may 
be  waived,  but  unless  waived  answer  need 
not  be  made  nor  will  the  defendant  be 
bound  by  anything  which  may  be  done 
against  him  in  his  absence.  Butterworth 
V.  HiU,  (1885)  114  U.  S.  128,  5  S.  Ct. 
796,  29  U.  S.  (L.  ed.)  119;  Donnelly  t\ 
U.  8.  Cordage  Co.,  (C.  C.  Mass.  1895) 
66  Fed.  613. 

Notice  to  Adverse  parties. — Adverse  par- 
ties must  have  notice,  and  it  necessarily 
follows  if  the  defeat  of  the  applicant  has 
been  the  outcome  of  an  interference  pro- 
ceeding, or  based  upon  a  determination 
that  some  other  applicant  is  the  original 
inventor  or  is  entitled  to  the  patent,  that 
the  successful  applicant  is  a  necessary 
party  to  the  bill  m  equity,  and  a  decree 
therein  in  favor  of  the  plaintiff  will 
carry  a  determination  of  invalidity  or 
lack  of  right  in  the  record  patentee.  The 
resultant  proceedings  in  the  patent  office 
will  necessarily  be  the  issuance  of  a  pat- 
ent to  the  plaintiff  and  a  cancellation  of 
the  grant  by  letters  patent  previously  is- 
sued. General  Electric  Ca  v.  Steinberger, 
(E.  D.  N.  Y.  1913)    208  Fed.  699. 

Necessity  of  service  on  commissioner. — 
A  suit  in  equity  by  an  unsuccessful  appli- 
cant in  interference  cannot  be  maintained 
in  a  federal  court  sitting  outside  the  Dis- 
trict of  Columbia  if  no  process  has  been 
served  on  the  commissioner  whose  official 
home  is  in  the  District  of  0>lumbia  unless 
appearance  has  been  entered  for  him.  Ill- 
ingworth  v.  Atha,  (C.  C.  N.  J.  1890)  42 
Fed.  141;  Butterworth  t>.  Hill,  (1885)  114 
U.  S.  128,  6  S.  Ct.  796,  29  U.  8.  (L.  ed.) 
119. 

Where  a  bill  in  equity  was  filed  in  the 
Circuit  Court  for  the  district  of  Vermont 
against  the  commissioner  of  patents  alone 
as  defendant  under  this  section,  and  serv- 
ice of  subpoena  was  msde  and  accepted  by 
him  in  the  District  of  Columbia,  and  no 
other  service  of  process  was  made  on  the 
commissioner,  and  he  made  no  other  ap- 
pearance in  the  cause  than  such  accept- 
ance and  a  letter  written  te  the  conrplam- 
ant  stating  that  he  should  not  appear  in 
defense,  it  was  held  that  the  Circuit  Court 
of  the  district  of  Vermont  had,  by  such 
service,  no  such  jurisdiction  as  would 
bind  the  commissioner  by  any  decree  in 
the  case  rendered.  Butterworth  t\  Hill, 
(1885)  114  U.  S.  128,  5  S.  Ct.  796,  29 
U.  S.   (L.  ed.)   119. 

But  where  the  commissioner  acoepis 
service  of  process  in  another  district  he 
consents  to  be  found  in  that  district  and 
the  federal  court  sitting  therein  has  full 
jurisdicticm  of  the  case.  Ve^rmont  Farm 
Mach.  Co.  V.  Marble,  (C.  C.  Vt  1884)  20 
Fed.  117. 
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Averment  of  piiority  of  invention.—To 
constitute  such  prior  invention  as  will 
avoid  a  patent  that  has  been  granted,  it 
muBt  be  made  to  appear  that  some  one 
before  the  patentee  not  only  conceived  the 
idea  of  doing  what  the  patentee  liad  done, 
but  also  reduced  his  idea  to  practice  and 
embodied  it  in  some  practical  and  iu»efiil 
form.  Therefore  a  bill  praying  for  a 
decree,  declaring  that  the  patent  is  void 
and  that  the  plaintiff  is  entitled  to  a 
patent  for  his  invention,  should  aver  that 
the  plaintiff  had  so  reduced  his  invention 
to  practice  or  carried  his  idea  into  prac- 
tical operation;  and  the  bill  cannot  be 
sustained  upon  an  averment  that  the 
plaintiff  has  invented  what  had  been  pre- 
viously patented  to  tJie  defendant,  and 
had  made  drawings  of  the  invention.  Elli- 
thorp  V.  Robertson,  (1859)  4  Blatchf. 
307,  8  Fed.  Cas.  No.  4,408. 

A  bill  which  states  the  date  of  an  ap- 
plication for  a  patent  is  not  to  be  held  to 
Btate  that  the  invention  was  then  first 
completed  or  reduced  to  practice  unless 
nothing  is  alleged  showing  invention 
prior  thereto,  and  a  further  allegation 
that  the  invention  was  made  prior  to  such 
d«,te  covers'  the  fact  of  reduction  to  prac- 
tice, and  is  sufficient  to  carry  the  date 
back  of  tlie  application.  Prindle  t\ 
Brown,  (C.  C.  A.  1st  Cir.  1907)  155  Fed. 
631,  84  C.  C.  A.  45,  reversing  {C  C. 
Maas.  1905)   136  Fed.  616. 

Averment  of  perjury  or  fraud. —  In  a 
suit  in  equity  under  this  section  to  have 
the  court  of  equity  authorize  the  commis- 
sioner of  patents  to  issue  a  patent  to  an 
unsuccessful  applicant  on  interference 
proceedings  and  to  enjoin  the  successful 
applicant  from  receiving  or  using  letters- 
patent  for  the  invention  upon  the  ground 
that  the  commissioner  was  induced  by  de- 
fendant to  decide  priority  of  invention  in 
his  favor,  by  means  of  false  testimony  and 
misleading  statements,  the  hill  must  par- 
ticularize or  specify  the  perjury  or  falsity 
relied  upon.  To  allege  generally  that 
there  were  false  swearing,  false  represen- 
tations, and  misleading  statements  is  not 
sufficient.  IllingwortJi  r.  Atha,  (C.  C.  N. 
J.  1890)   42  Fed.  141. 

Averments  of  unavoidable  delay.— 
Where  a  bill  in  equity  is  brought  for  the 
grant  of  a  patent  which  has  been  aban- 
doned by  failure  to  prosecute  the  appli- 
cation within  the  time  limited  it  must 
allege  that  the  delay  was  unavoidable. 
Gandy  v.  Marble,  (1887)  122  U.  S.  432, 
7  S.  Ct.  1290,  30  U.  S.   (L.  ed.)    1223. 

Evidence  presented. —  The  Appellate 
Court,  under  R.  S.  sec.  4911  (superseded 
by  the  provisions  of  section  9  of  the  Act 
of  Feb.  9,  1893,  ch.  74,  27  Stat.  L.  436, 
in/ro,  p.  242),  hears  and  decides  an 
executive  or  administrative  question  in 
aid  of  the  patent  office  on  the  record  made 
up  in  that  office,  while  the  Circuit  (now 
District)  Court  hears  the  case  upon  a  bill 
in  equity  in  due  course  of  judicial  pro- 


cwhire,  not  only  on  the  evidence  heard  by 
the  eommi.ssioner  of  patents  and  the 
Court  of  Appeals,  but  upon  such  addi- 
tional evidence  as  either  party  to  the  suit 
may  choi>se  to  presents  Bemardin  v.  Nor- 
thall,   (C.  C.  Ind.  1897)    77  Fed.  849. 

Invention  not  including  issue. — ^The  ob- 
jection that  the  invention  of  one  of  the 
parties  did  not  include  the  issue  declared 
m  the  interference  may  be  brought  to  the 
attention  of  the  court  in  this  independent 
proceeding  by  bill  in  equity,  though  it 
was  not  raised  in  the  patent  office, 
Christie  v.  Seybold,  (C.  C.  A.  6th  Cir. 
1893)    55  Fed.  69,  6  U.  S.  App.   520,  6 

O.       Kjm       A.       Ot>. 

Allowance  of  further  proof  and  argu- 
ment.—  In  an  action  brought  to  establish 
the  Validity  of  a  patent  reissued  to  the 
assignee  of  the  patentee  after  the  case 
had  been  argued  and  was  before  the  court 
for  its  decision  upon  the  merits,  the  de- 
fendant applied  for  permission  to  take 
further  proofs  and  reargue  the  ease.  Al- 
though the  application  was  made  by  the 
defendant  it  was  apparent  that  he  was 
the  applicant,  not  because  of  his  interest 
in  the  result,  but  because  of  the  effect 
upon  the  interest  of  a  third .  party  in 
certain  other  patents  which  such  party 
believed  might  be  produced  by  the  deter- 
mination of  the  cause  in  favor  of  the 
plaintiff.  The  court  held  that  this  cir- 
cumstance would  be  no  reason  for  refus- 
ing the  application  if  it  were  a  matter 
of  right.  But  since  it  was  an  application 
for  favor  and  strongly  opposed  by  the 
plaintiff,  the  court  did  not,  in  view  of  all 
the  circumstances,  grant  the  application, 
because  granting  it  would  have  been  to 
compel  the  plaintiff,  after  he  had  brought 
his  case  to  final  hearing,  and  it  had  been 
submitted  by  both  sides  for  decision,  to 
renew  the  contest  upon  additional  testi- 
mony, and  in  substance  with  another 
party,  in  order  to  avoid  that  detriment 
to  the  interest  of  such  third  party  which 
it  was  anticipated  might  follow  a  decision 
in  favor  of  the  plaintiff.  Schneider  t*. 
Thill,  (E.  D.  N.  Y.  1880)   3  Fed.  95. 

Testimony  taken  de  novo. —  On  appeal 
to  the  Circuit  Court  of  Appeals  of  the 
District  of  Columbia  from  a  decision  of 
the  conunissioner  of  patents,  the  case  is 
heard  in  the  nature  of  a  review,  and  the 
finding  of  fact  of  the  conunissioner  must 
be  considered  from  the  atandpgint  of  the 
record  as  made  on  the  appeal.  But  in  a 
proceeding  under  this  section  the  testi- 
mony is  taken  de  novo,  and,  while  the 
record  may  be  identical  with  that  in  the 
patent  office,  nevertheless  the  court  must 
make  its  own  findings  upon  the  testimony. 
In  so  doing,  it  must  treat  the  conclusions 
of  the  commissioner  of  patents  and  of  the 
Court  of  Appeals  as  findings  of  a  tribunal 
having  jurisdiction  with  respect  to  the 
matters  determined  in  the  patent  office, 
or  upon  appeal  therefrom,  and  in  so  far 
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as  these  determinationg  are  ^own  to  have 
been  made  upon  the  same  facts  as  those 
presented  to  the  court  in  the  action  under 
this  section  they  should  not  be  disturbed 
unless  shown  to  be  plainly  and  umnis- 
takablv  erroneous.  General  Electric  Co. 
r.  Stemberger,  (E.  D.  X.  Y.  1913)  208 
Fed.  699. 

Further  compliance  with  the  require- 
ments.— All  that  the  court  which  take"? 
cognizance  of  the  bill  in  equity,  under 
this  section,  is  authorized  to  do  is  to 
adjudge  whether  or  not  "  the  applicant  is 
entitled,  according  to  law,  to  receive  a 
patent/*  and,  after  an  adjudication  in  his 
faTor  to  that  effect,  the  commissioner  is 
not  authorized  to  issue  a  patent  unless 
the  applicant  otherwise  complies  with  the 
requirement  of  law.  Gandy  v.  Marble, 
(1887)  122  U.  S.  432,  7  S.  Ct.  1290,  30 
U.  S.    (L.  ed.)    1223. 

Injunction  to  commissioner. — The  power 
of  the  court,  under  this  section,  is  limited 
to  an  adjudication  that  the  unsuccessful 
applicant  on  interference  proceedings  is 
entitled  to  letters-patent  for  his  invention, 
and  the  court  has  no  jurisdiction,  either 
under  this  section  or  under  R.  S.  sec. 
4921,  in/ra,  p.  326,  to  enjoin  the  commis- 
sioner of  patents  from  issuing  a  patent  to 
the  opponent  of  such  unsuccessful  appli- 
cant. Illingworth  t*.  Atha,  (C.  C.  N.  J. 
1890)  42  Fed.  141. 

Right  to  decree  on  default. —  In  a  suit 
in  equity  to  obtain  a  patent,  application 
for  which  has  been  refused  by  the  patent 
office  and  the  appellate  tribunal,  the  com- 
plainant is  not  entitled  to  a  decree  ad- 
judging his  right  to  a  patent  as  a  matter 
of  course  on  default  hy  the  defendant, 
but  must  establish  such  right,  including 
the  patentability  of  his  alleged  invention, 
by  proofs,  and  where  the  defendant  has 
entered  an  appearance  although  in  default 
for  want  of  pleading,  he  is  entitled  to 
notice  before  final  decree  is  entered.  Davis 
r.  Garrett,  (C.  C.  N.  Y.  1907)  152  Fed. 
723. 

Costs. — The  Inst  clause  requiring  the 
applicant  to  pay  all  expenses  of  the  pro- 
ceeding whether  the  final  decision  is  in 
his  favor  or  not  is,  in  manifest  intention 
if  not  by  unavoidable  construction,  limited 
to  cases  in  which  there  is  no  opposing 
party  other  than  the  commissioner  of 
patents,  and  in  which,  therefore,  the  costs 
if  not  paid  by  the  applicant  would  fall 
upon  the  commissioner  and  upon  the  gov- 
ernment  whose   officer   he   is.      Whenever 


there  are  opposing  parties,  as  in  a  con- 
tested case  of  interference,  the  ordinary 
rule  should  be  followed  and  costs  be 
awarded  to  the  party  prevailing.  Butler 
V.  Shaw,  (C.  C.  Mass.  1SS4)   21  Fed.  321. 

Power  to  annul  a  patent.— These  provi- 
sions, while  they  do  not  in  express  terms 
confer  upon  the  courts  of  equity  of  the 
United  States  the* power  to  annul  or  va- 
cate a  patent,  show  very  clearly  the  sense 
/f  Congress  that,  if  such  power  is  to  be 
exercised  anywhere,  it  should  be  in  the 
equity  jurisdiction  of  those  courts.  The 
only  authority  competent  to  set  a  patent 
aside,  or  to  annul  it,  or  to  correct  it, 
for  any  reason  whatever,  is  vested  in  the 
judicial  department  of  the  government, 
«nd  this  can  only  be  effected  by  proper 
proceedings  taken  in  the  courts  of  the 
United  States.  U.  S.  i*.  American  Bell 
Telephone  Co.,  (1888)  128  U.  S.  315,  9 
S.  Ct.  90,  32  U.  S.  (L.  ed.)  450;  Mc- 
Cormick  Harvesting  Mach.  Co.  r.  Ault- 
man-Miller  Co.,  (1898)  169  U.  S.  606,  18 
S.  Ct.  443,  42  U.  S.  (L.  ed.)  875;  Mich- 
igan Land,  etc.,  Co.  v.  Rust,  (1897)  168 
IT.  S  589,  18  S.  Ct.  208,  42  U.  S.  (L.  ed.) 
591;  Moore  r.  Robbins,  (1877)  96  U.  S. 
530,  24  U.  S.  (L.  ed.)   848. 

No  one  but  the  government,  either  in 
its  own  name  or  in  the  name  of  its  appro- 
priate officer,  or  by  some  form  of  pro- 
ceedings which  gave  official  assurance  or 
the  sanction  of  the  proper  authority,  could 
institute  judicial  proceedings  for  the  pur- 
pose of  vacating  and  rescinding  the  pat- 
ent which  the  government  had  issued  to 
an  individual,  except  in  the  cases  provided 
in  the  above  section  and  R.  S.  sec.  4918, 
infra,  p.  236,  and  a  suit  by  individuals 
is  limited  by  said  sections  to  persons 
claiming  under  interfering  patents  or  one 
whose  claim  to  a  patent  has  been  rejected 
because  his  invention  was  covered  by  a 
patent  already  issued.  Lockwood  r.  Cleve- 
land,  (C.  C.  N.  J.  1884)   20  Fed.  164. 

A  suit  under  this  section  is  for  the  pur- 
pose of  establishing  complainant's  right 
to  a  patent  which  has  been  refused  by 
the  patent  office;  and  where  such  patent 
was  granted  to  the  defendant  after  inter- 
ference proceedings  complainant  is  not 
entitled  in  such  suit  to  introduce  evi- 
dence to  prove  that  the  patent  is  void  for 
anticipation,  an  issue  which  was  not,  and 
could  not  have  been,  tendered  by  the  bill. 
Richards  r.  Meissner,  (W.  D.  Mo.  1908) 
162  Fed.  185,  disapproving  (E.  D.  Mo. 
1907)    155  Fed.  135. 


Sec.  4916.  [Be-issue  of  defective  patents.]  Whenever  any  patent  is 
inoperative  or  invalid,  by  reason  of  a  defective  or  insufficient  specifica- 
tion, or  by  reason  of  the  patentee  claiming  as  his  own  invention  or  dis- 
covery more  than  he  had  a  right  to  claim  as  new,  if  the  error  has  arisen 
by  inadvertence,  accident,  or  mistake,  and  without  any  fraudulent  or  decep- 
tive intention,  the  Commissioner  shall,  on  the  surrender  of  such  patent 
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and  the  payment  of  the  duty  required  by  law,  cause  a  new  patent  for  the 
same  invention,  and  in  accordance  with  the  corrected  specification,  to  be 
issued  to  the  patentee,  or,  in  the  case  of  his  death  or  of  an  assignment  of 
the  whole  or  any  undivided  part  of  the  original  patent,  then  to  his 
executors,  administrators,  or  assigns,  for  the  unexpired  part  of  the  term 
of  the  original  patent.  Such  surrender  shall  take  effect  upon  the  issue 
of  the  amended  patent.  The  Commissioner  may,  in  his  discretion,  cause 
several  patents  to  be  issued  for  distinct  and  separate  parts  of  the  thing 
patented,  upon  demand  of  the  applicant,  and  upon  payment  of  the  required 
fee  for  a  re-issue  for  each  of  such  re-issued  letters-patent.  The  specifica- 
tions and  claim  in  every  such  case  shall  be  subject  to  revision  and  restric- 
tion in  the  same  manner  as  original  applications  are.  Every  patent  so 
re-issued,  together  with  the  corrected  specification,  shall  have  the  same 
effect  and  operation  in  law,  on  the  trial  of  all  actions  for  causes  there- 
after arising,  as  if  the  same  had  been  originally  filed  in  such  corrected 
form ;  but  no  new  matter  shall  be  introduced  into  the  specification,  nor  in 
case  of  a  machine-patent  shall  the  model  or  drawings  be  amended,  except 
each  by  the  other;  but  when  there  is  neither  model  nor  drawing,  amend- 
ments may  be  made  upon  proof  satisfactory  to  the  Commissioner  that 
such  new  matter  or  amendment  was  a  part  of  the  original  invention,  and 
was  omitted  from  the  specification  by  inadvertence,  accident,  or  mistake, 
as  aforesaid.    [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat    L.  0)5. 


Object  of  the  law.— The  object  of  the 
law  is  to  enable  patentees  to  remedy  ac- 
cidental mistakes,  and  the  law  is  per- 
verted when  any  other  end  is  secured 
by  the  reissue.  Eames  v.  Andrews,  ( 1887) 
122  U.  S.  40,  7  S.  Ct.  1073,  30  U.  S. 
(L.  ed.)   1064. 

The  plain  purpose  of  this  section  is  to 
give  the  patentee  an  opportunity  to  make 
valid  and  operative  that  which  was  before 
invalid  and  inoperative  —  invalid,  because 
it  claimed  as  new  that  which  had  been 
previously  invented  or  used  by  the  pub- 
lic; inoperative,  because  the  specification 
was  defective  or  insufficient.  McCormick 
Harvesting  Mach.  Co.  t*.  Aultman,  (1898) 
169  U.  S.  606,  18  S.  Ct.  443,  42  U.  S. 
(li.  ed.)    875. 

In  Autopiano  Co.  v.  American  Player 
ActicMi  Co.,  (C.  C.  A.  2d  Cir.  1915)  222 
Fed.  276,  138  C.  C.  A.  38,  the  court  said 
that  this  statute  "  is  undoubtedly  in- 
tended for  relief  of  meritorious  inventors 
who  are  likely  to  lose  their  invention 
through  some  accident  or  mistake.  When 
no  intervening  rights  appear  it  should  be 
and  has  repeatedly  been  literally  con- 
strued." 

Bui  it  is  not  the  object  of  this  statute 
to  encourage  or  permit  the  insertion  of 
claims  in  a  reissue  application  which  in- 
volve an  impracticable  mode  of  operation, 
or  which  are  obviously  inserted  for  the 
sole  purpose  of  appropriating  claims  of 
other  inventors.  Otis  v.  Ingoldsby,  (1910) 
35  App.  Cas.  (D.  C.)  102. 


Nor  was  this  privilege  given  to  the 
patentee,  or  his  assignee,  in  order  that 
the  patent  may  be  rendered  more  elastic 
or  expensive,  and  therefore  more  "  avail- 
able" for  the  suppression  of  all  other 
inventions.  Parker,  etc.,  Co.  v.  Yale  Clock 
Co.,  (1887)  123  U.  S.  87,  8  S.  Ct.  38, 
31  U.  S.  (L.  ed.)  100;  Burr  v.  Duryee, 
(1864)  1  Wall.  ©31,  17  U.  S.  (L.  ed.)  650. 

Reissue  and  disclaimer  aectiona  ^t^- 
guished. —  Under  the  reissue  and  dis- 
claimer sections  there  may  be  one  of  two 
results  according  to  which  statute  is 
availed  of.  In  the  cases  of  reissue  the 
patentee  loses  all  of  the  rights  which 
he  had  prior  to  the  reissue  and  he  may 
aak  for  injunctive  relief  and  damages 
only  froin  a  date  subsequent  to  the  re- 
issue, while  in  the  case  of  a  disclaimer 
the  patentee  may  still  obtain  injunctive 
reli^  or  damages  for  infringement  prior 
to  the  date  of  disclaimer,  or  both  in  re- 
gard to  that  part  of  the  invention  which 
is  truly  and  justly  his  own.  Motion 
Picture  Patents  Co.  v,  Laemmle,  (S.  D. 
N.  Y.   1914)    214  Fed.  787. 

Specification. —  The  word  "  speeUlea- 
tion,"  when  used  without  the  word 
"  claim,"  means  deseription  and  cl«im« 
Wilson  V.  Coon,  (S.  D.  N.  Y.  1880)  6 
Fed.  611. 

Discretion  of  comnnasioner. — A  oonmufir 
sioner  has  no  discretion  to  refuse  a  re- 
issue in  a  proper  case.  Ea  p.  Dyson, 
( 1860)  3  App.  Corner  P*t.  875,  8  F«d.  Cm. 
No.  4.228. 
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Sik  of  pnotice. — ^A  rule  of  prax^tice 
promulgated  by  the  patent  office  specify- 
uig  the  maimer  in  which  preliminary 
proof  shall  be  submitted  and  requiring 
that  the  statement  of  facts  relied  upon 
■hall  be  under  oath,  is  not  in  conflict 
with  the  statute  and  such  rule  has  all  the 
force  of  law.  In  re  FuUagar,  (1918)  40 
App.  Gas.   (D.  a)   510. 

iSecision  of  comaissioner. — The  decision 
of  the  commissioner  that  a  case  provided 
Kvr  by  tiiis  section  eziats  is  not  review- 
able. Selden  v,  Stockwell  Self-Lighting 
Gas-Bumer  Co.,  (S.  D.  N.  Y.  1881)  9  Fed. 

Application  —  Facta  set  forth, —  The 
facts  upon  which  the  right  to  a  reissue  is 
baaed  must  be  set  forth  in  the  applica- 
tion. Eby  c.  King,  (1895)  168  U.  S.  365, 
16  8.  Ct.  972,  39  U.  S.  (L.  ed.)  1018; 
Featherstone  v.  George  R.  Bidwdl  Cycle 
Co.,  (C.  C.  A.  2d  Cir.  1893)  57  Fed.  631, 
14  U.  S.  App.  632,  6  C.  C  A.  487;  Dyscm 
V.  GambriU,  (1861)  3  App.  Oom'r  Pat. 
472,  8  Fed.  Cas.  No.  4,230;  Clark  f>.  Justi, 
(N.  D.  ni.  1900)    100  Fed.  855. 

Effect  of  applicant's  oath. — The  oath  of 
an  applicant,  filed  with  his  application 
for  a  reissue,  should  count  for  something, 
and  cannot  be  entirely  ignored,  but  must 
be  traversed  by  the  patent  office.  In  re 
Briede,  (1906)  27  App.  Cas.  (D.  C.)  298. 

Facts  in  reissued  patent. — The  facts 
upon  which  a  reissuance  is  based  need  not 
be  stated  in  the  reissued  patent.  Brooks 
r.  Jenkins,  (1844)  3  McLean  432,  4  Fed. 
Cas.  No.  1,963;  Philadelphia,  etc.,  R.  Co. 
».  Simpson,  (1840)  14  Pet.  448,  10  U.  S. 
<L.  ed.)    536. 

Second  reissue. — A  reissued  patent  may 
be  again  reiseoied.  Topliff  t.  Topliff, 
(1892)  145  U.  S.  156,  12  S.  Ct.  825,  36 
U.  S.  (L.  ed.)  858;  Sawyer  Spindle  Co. 
V,  Eureka  Spindle  Co.,  (C.  C.  Maiis.  1888) 
33  Fed.  836;  Columbia  Rubber  Co.  r. 
Klous,  (C.  C.  Mass.  1887)  33  Fed.  276; 
Morse,  etc,  Tel.  Case,  (1851)  9  West 
L.  J.  106,  17  Fed.  Oa«.  No.  9,861 ;  French 
r.  Rogers,  (1861)  1  Fish.  Pat.  Cas.  133, 
9  Fed.  Cas.  No.  6,103;  Giant  Powder  Co. 
p.  California  Powder  Works,  (1875)  3 
Sawy.  448,  10  Fed.  Cas.  No.  5,379;  Selden 
r.  Stockwell  Self-Lighting  Gas-Bumer  Co., 
(S.  D.  N.  Y.  1881)  9  Fed.  390. 

Nature  of  proceeding. — A  reissue  re- 
lates back  as  a  continuous  proceeding  to 
the  date  of  the  original  application. 
Hussey  r.  Bradley,  (1863)  5  Blatchf.  134, 
12  Fed.  Gas.  No.  6,946;  Sliaw  t*.  Cooper, 
(1833)  7  Pet.  292.  8  U.  S.  (L.  ed.)  689; 
Grant  r.  Raymond,  (1832)  6  Pet.  218, 
8  U.  S.  (L.  ed.)  376;  Stinipuon  v.  West- 
chester R.  Co.,  (1846)  4  How.  380,  11 
U.  S.  (L.  ed.)  1020;  Read  r.  Bowman, 
(1866)  2  Wall.  691,  17  U.  S.  (L.  ed.) 
812;  Woodworth  v.  Hall,  (1846)  1 
Woodb.  ft  M.  248,  30  Fed.  Cas.  No. 
18.016;  Bloomer  t*.  Stolley,  (1860)  5  Mc- 
Lean 15S,  3  Fed.  Cas.  No.  1,669;  Bliss 
r.  Brooklyn,  (1871)  8  Blatchf.  533,  3  Fed. 


Ca&  No.  1,644;  House  v.  Young,  (1867) 
3  Fish.  Pat.  Oas.  336,  12  Fed.  Cas.  No. 
6,738. 

Who  may  obtain  reissue. — When  a  pat- 
ent has  not  been  assigned,  no  one  out 
the  patentee,  or  if  he  is  dead  his  legal 
representative,  may  surrender  the  patent 
and  obtain  a  reissue.  Potter  t\  Holland, 
(1858)  4  Blatchf.  206,  1  Fish.  Pat  Oas. 
327,  19  Fed.  Cas.  No.  11,329;  Whibcomb 
t?.  Spring  Valley  Coal  Co.,  (N.  IX  111. 
1891)  47  Fed.  662;  Holloway  v.  White- 
ley,  (1867)  4  Wall.  622,  18  U.  S.  (L.  ed.) 
335;  Providence  Rubber  Co.  f.  Goodyear, 
(1«70)  9  Wail.  788,  19  U,  S.  (L.  ed.) 
666;  Smith  v,  Mercer,  (1846)  3  Pa.  L.  J. 
Rep.  444,  6  Pa.  L.  J.  629,  22  Fed.  Caa. 
No.  13,078;  Carew  v.  Boston  Elastic 
Fabric  Ca,  (1871)  3  Cliff.  356,  5  Fed. 
Cas.  No.  2,397;  Brocks  i;.  Jenkins,  (1844) 

3  McLean  432,  4  Fed.  Cas.  No.  1,963; 
Brooks  r.  Bicknell,  (1843)  3  McLean  260, 

4  Fed.  Oas.  No.  1,944. 

An  assignee  of  a  patent  may  obtain  a 
reissue.  Potter  r.  Holland,  (1868)  4 
Blatchf.  206,  10  U.  S.  (L.  ed.)  11,329; 
Carew  v.  Boston  Elastic  Fabric  Co., 
(1871)  Holmes  45,  5  Fed.  Oas.  No.  2,398; 
Swift  V.  WTiisen,  (1867)  3  Fish.  Pat  Cas. 
343,  23  Fed.  Oas.  No.  13,700. 

When  an  undivided  interest  in  a  patent 
has  been  assigned  the  assignee  should 
join  in  the  surrender.  Potter  v.  Holland, 
(1868)  4  Blatchf.  206,  19  Fed.  Cas.  No. 
11,329. 

Chiardian  of  insane  person, — A  reissue 
to  the  guardian  of  an  insane  patentee  ia 
a  valid  reissue.  Whitcomb  v.  Spring  Val- 
ley Coal  Co.,  (N.  D.  lU.  1891)  47  Fed. 
662. 

Joining  of  licensee. — A  mere  licensee  or 
one  having  the  right  of  an  exclusive  terri- 
tory need  not  join  in  an  application  for 
a  reissue.    Holloway  p.  Whiteley,  (1^7) 

4  Wall.  622,  18  U.  S.  (L.  ed.)  335;  Smith 
f),  Mercer,   (1846)   3  Pa.  L.  J.  Rep.  444, 

5  Pa.  L.  J.  529,  22  Fed.  Om,  No.  13,078; 
Meyer  f.  Bailey,  (1876)  2  B.  &  A.  Pot 
Cas.  73,  17  Fed.  Cas.  No.  9,616;  Potter  t?. 
Holland,  (1858)  4  Blatchf.  206,  19  Fed. 
Cas.  No.  11,329;  Forbes  v.  Barstow  Stove 
Co.,  (1864)  2  Cliff.  379,  9  Fed.  Cas.  No. 
4,923. 

Rights  of  third  persons. — ^The  surrender 
by  a  patentee  will  not  affect  the  rights  of 
third  persons,  who  had  previously  ob- 
tained the  whole  or  part  of  the  patentee's 
rights,  when  done  without  their  consent. 
Woodworth  v.  Stone,  (1845)  3  Story  749, 
30  Fed.  Cas.  No.  18,021;  Potter  v.  Hol- 
land, (1868)  1  Fish.  Pat.  Cas.  327,  19 
Fed.  Cas.  No.  11,329. 

When  reissue  may  be  had. — A  patent 
may  be  surrendered  and  reissued  at  any 
time  while  the  patent  is  alive.  Wilson  v. 
Rouseau,  (1846)  4  How.  646,  11  U.  S. 
(L.  ed.)    1141. 

Surrender  necessary. — The  original  pat- 
ent must  be  surrendered.  Morris  r. 
Himtington,  (1824)   1  Paine  348,  17  Fed. 
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Gas.' No.  9,831;  Dental  Vulcanite  Co.  v. 
Wetherbee,  (1866)  2  Cliff.  555,  7  Fed. 
Caa.  No.  3,810. 

When  stiTtender  takes  place. — A  sur- 
render does  not  take  place  until  the  re- 
issue is  granted.  Ebv  r.  King,  (1895)  158 
U.  S.  366,  15  S.  Ct.  972,  39  U.  «.  (L.  ed.) 
1018;  Peck  v.  Collins,  (1881)  103  U.  S. 
660,  26  U.  S.  (L.  ed.)  512;  Gulp  t\  Allen, 
(1895)  166  Pa.  St.  286,  31  Atl.  93, 
affirmed  (1897)  166  U.  S.  501,  17  S.  Gt. 
644,  41  U.  S.  (L.  ed.)  1093;  Forbes  v. 
Barstow  Stove  Co.,  (1864)  2  Cliff.  379,  9 
Fed.  Gas.  No.  4,923. 

Effect  of  surrender  generally. — A  pat- 
entee cannot  claim  rights  under  a  patent 
which  he  has  surrendered  to  obtain  a  re- 
issue. Franklin  r.  IlUnois  Moulding  Co., 
(N.  D.  111.  1904)    128  Fed.  48. 

Laches. —  It  has  been  held  that,  in  the 
absence  of  special  circuniistances,  a  reissue 
should  not  be  granted  after  a  delay  of 
more  than  two  years.  This  rule  is 
strictly  followed,  when,  during  the  delay, 
other  inventors  have  taken  out  new  pal- 
en  te  in  the  same  art,  which  would  infringe 
the  reissue.  iSpecialtv  Alach.  Co.  r.  Ash- 
croft  Mfg.  Co.,  (S.  D.  N.  Y.  1913)  205 
Fed.  760. 

Effect  of  delay — ZInrraHonahle  delai/. 
— A  reissue  may  be  held  lofit,  or  void  if 
granted,  by  unreaisonable  delay  or  laches 
on  the  part  of  the  applicant.  Wollensaek 
f.  Sargent,  (1894)  151  U.  S.  221.  14  S. 
Ct.  291,  38  U.  S.  (L.  ed.)  137;  Battin 
V.  Taggert,  (1854)  17  How.  74,  15  U.  S. 
(L.  ed.)  37;  Topliff  r.  Topliff.  (1892)  145 
U.  S.  156,  12  S.  Ct.  825.  36  U.  S.  (L.  ed.) 
658;  Electric  (Jas-Lighting  Co.  p.  Boston 
Electric  Co.,  (1891)  1.39  U.  S.  481.  11  S. 
Ct.  586,  35  r.  S.  (L.  ed.)  250;  Ives  v. 
Sargent,  (1887)  119  U.  S.  652,  7  S.  Ct. 
436,  30  U.  S.  (L.  ed.)  544;  Mahn  f.  Har- 
wood,  (1884)  112  U.  S.  3.54,  5  S.  Ct.  174. 
6  S.  Ct.  451,  28  U.  S.  (L.  ed.)  666;  John- 
son r.  Flushing,  etc.,  R.  Co.,  (1882)  105 
U.  8.  539,  26  U.  S.  (L.  ed.)  1162;  Bantz 
V.  Frantz,  (1882)  105  U.  S.  160,  26  U.  S. 
(L.  ed.)  1013;  Carpenter  Straw  Sewing 
Mach.  Co.  V.  Searle,  (C.  C.  A.  2d  Cir. 
1894)  60  Fed.  82,  20  U.  S.  App.  301,  8 
C.  C.  A.  476;  Maitland  v.  B.  Goetz  Mfg. 
Co.,  (C.  a  A.  2d  Cir.  1898)  86  Fed.  124. 
57  U.  S.  App.  200,  29  C.  C.  A.  607; 
Peoria  Target  Co.  r.  Cleveland  Target  Co.. 
(C.  C.  A.  6th  Cir.  1893)  58  Fed.  227,  16 
U.  S.  App.  78,  7  C.  C.  A.  197;  WTiitcomb 
v.  Spring  Valley  Coal  Co.,  (N.  D.  111. 
181>1)  47  Fed.  652;  Maltbv  r.  Graham, 
(S.  D.  N.  Y.  1889)  37  Fed.  6S9;  Hutchin- 
son r.  Everett,  (S.  D.  Ohio  1887)  33  Fed, 
502. 

A  patentee  who  is  entitled  to  a  reissue 
is  required  to  ejcercise  his  right  promptly 
on  the  discovery  of  the  errtir  which  ren- 
ders such  roissiie  necessary,  and  where  he 
continues  litigation  for  years  in  various 
courts  on  his  original  patent,  after  it  has 
cnce  been    adjudged   invalid,   he   will   be 


deemed  to  have  elected  to  stand  on' such 
patent  as  the  measure  of  his  rights,  and 
cannot  thereafter  obtain  a  valid  reissue. 
Milloy  Electric  Co.  v.  Thomson-Houston 
Electric  Co.,  (C.  G.  A.  6th  Cir.  1906)  148 
Fed.  843,  78  C.  C.  A.  533. 

An  application  for  a  reissue  with 
broader  claims  is  properly  rejected,  when 
nmde  six  years  aufter  the  grant  of  the 
patent,  the  claims  of  which  were  not  diffi- 
cult to  be  understood,  during  which  period  ' 
it  was  subject  to  several  transfers,  and 
when  the  only  excuse  for  the  delay  is  the 
uncorrobotrated  statement  of  the  applicant 
that  he  waa  unaware  of  the  narrow  scope 
of  his  claims  until  an  infringement  case 
was  decided  adversely  to  him.  In  re 
Starkey,  (1903)  21  App.  Gas.  (D.  C.) 
619. 

Where  reissue  affects  devices  in  use. — 
Unreasonable  delay  or  laches  in  making 
an  application  for  a  reissue  with  enlarged 
claims  will  cause  a  refusal  of  the  appli' 
cation, "  especially  where  such  a  reissue 
would  affect  devices  which  have  gone  into 
use  in  the  meantime.  Eby  v.  King, 
(1895)  158  U.  S.  366,  15  S.  Ct.  972,  39 
U.  8.  (L.  ed.)  1018;  Olin  r.  Timken, 
(1894)  155  U.  S.  141,  15  S.  Ct.  49,  39 
I  J.  S.  (L.  ed.)  100:  Dunham  r.  Dennison 
Mfg.  Co.,  (1894)  154  U.  S.  103,  14  vS.  Ct. 
986,  38  U.  S.  (L.  ed.)  924;  Wollcnsak  v, 
Sargent.  (1894)  151  U.  S.  221,  14  S.  Ct. 
291,  38  U.  e.  (L.  ed.)  137;  Huber  i\  N. 
0.  Nelson  Mfg.  Co.,  (E.  D.  Mo.  1889)  38 
Fed.  830;  Topliff  i'.  Topliff,  (1892)  145 
U.  S.  156,  12  S.  Ct.  826,  36  U.  S.  (L.  ed.) 
658;  Electric  Gas-Lighting  Co.  t>.  Boston 
Electric  Co.,  (1891)  139  U.  S.  481,  11  S. 
Ct.  586,  35  U.  S.  (L.  ed.)  250;  Cornell  r. 
Weidner,  (1888)  127  U.  S.  261,  8  S.  Ct. 
1152,  32  U.  S.  (L.  ed.)  148;  Flower  v. 
Detroit,  (1888)  127  U.  S.  563,  8  S.  Ct. 
1291,  32  U.  S.  (L.  ed.)  175;  Hoskin  r. 
Fisher,  (1888)  125  U.  S.  217,  8  S.  Ct. 
834,  31  U.  S.  (L.  ed.)  759;  Worden  r. 
Searls,  (1887)  121- U.  S.  14,  7  S.  Ct.  814, 
30  V.  8.  (L.  ed.)  853;  Ives  v.  Sargent, 
(1887)  119  U.  S.  652,  7  S.  Ct.  436,  30 
U.  S.  (L.  ed.)  544;  Hartshorn  v.  Saginaw 
uarrel  Co.,  (1887)  119  U.  S.  664,  7  S.  Ct. 
421,.  30  U.  8.  (L.  ed.)  539;  Newton  v. 
Furst,  etc.,  Mfg.  Co.,  (1886)  119  U.  S. 
373,  7  S.  Ct.  309.  30  U.  S.  (L.  ed.)  442; 
White  V.  Dunbar,  (1886)  119  U.  S.  47, 
7  S.  Ct.  72,  30  U.  S.  (L.  ed.)  303; 
Gardner  r.  Herz,  (1886)  118  U.  S.  180, 
6  S.  Ct.  1027,  30  U. -S.  (L.  ed.)  158;  Yale 
Lock  Mfg.  Co.  r.  Sargent.  (1886)  117  U. 
S.  536.  6  S.  Ct.  934,  29  U.  S.  (L.  ed.) 
954;  Brown  r.  Davis.  (1886)  116  U.  S. 
237,  6  S.  Ct.  379,  29  U.  S.  (L.  ed.)  659; 
Wollensak  r,  Reiher.  (1885)  115  U.  S. 
96,  5  S.  Ct.  1137,  29  U.  S.  (L.  ed.)  350; 
Goon  V.  Wilstm,  (1885)  113  U.  S.  268, 
5  S.  Ct.  537,  28  U.  S.  (L.  ed.)  963; 
Torrent,  etc.,  Lumber  Co.  f.  Rodgers, 
(1884)  112  U.  S.  659,  5  S.  Ct.  601,  28  U. 
S.     (L.    ed.)     842;    Mahn    v,    Harwood, 
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(1884)  112  U.  S.  354,  5  S.  Ct.  174,  6  S. 
Ct.  451,  28  U.  S.  (L.  ed.)  665;  Turner, 
etc.,  Mfg.  Co.  r.  Dover  Stamping  Co., 
(1884)  111  U.  S.  319,  4  S.  Ct.  401,  28  U. 
S.  (L.  ed.)  442;  Clements  v.  OdorlesB  Ex- 
cayating  Apparatus  Co.,  (1884)  109  U.  S. 
641,  3  S.  Ct.  625,  27  U.  S.  (L.  ed.)  1060; 
Johnson  r.  Flushing,  etc.,  R.  Co.,  (1882) 
ia5  U.  S.  539,  26  U.  S.  (L.  ed.)  1162; 
Bante  r.  Frantz,  (1882)  105  U.  S.  160, 
26  U.  S.  (L.  ed.)  1013;  Miller  t?.  Bridge- 
port Brass  Co.,  (18S2)  104  U.  S.  350, 
26  U.  S.  (L.  ed.)  783;  James  r.  Campbell, 
(1882)  104  U.  S.  356,  26  U.  S.  (L.  ed.) 
786;  Peoria  Target  Co.  i\  Cleveland  Tar- 
get Co.,  (C.  C.  A.  6th  Cir.  1893)  58  Fed. 
227,  16  U.  S.  App.  78,  7  C.  C.  A.  197; 
Troy  Laundry  Machinery  Co.  v.  Adams 
Laundry  Machinery  Co.,  (N.  D.  N.  Y. 
1901)  112  Fed.  437;  Pfenninger  r.  Heub- 
ner,  (E.  D.  Mo.  1900)  99  Fed.  440;  Pelzer 
r.  Meyberg,  (S.  D.  Cal.  1899)  97  Fed. 
969;  Horn,  etc.,  Mfg.  Co.  r.  Pelzer,  (C.  C. 
A.  3d  Cir.  1898)  91  Fed.  665,  62  U.  S. 
App.  528,  34  C.  C.  A.  45 ;  American  Soda- 
Fountain  Co.  r.  Zwietusch,  (C.  C.  A.  7th 
Cir.  1898)  85  Fed.  968,  63  U.  S.  App.  723, 
29  C.  C.  A.  506;  Mast  v.  Iowa  Windmill, 
etc.,  Co.,  (C.  C.  A.  8th  Cir.  1896)  76  Fed. 
816,  40  U.  S.  App.  362,  22  C.  C.  A.  586; 
Featherstone  r.  George  R.  Bidwell  Cycle 
Co.,  (S.  D.  N.  Y.  1892)  53  Fed.  113;  Car- 
penter Straw-Sewing  Mach.  Co.  v.  Searle, 
(S.  D.  N.  Y.  1892)  52  Fed.  809;  Phila- 
delphia Xovelty  Mfg.  Co.  v.  Rouss,  (S.  D. 
N.  Y".  1889)  39  Fed.  273;  Archer  v.  Arnd, 
(E.  D.  Mo.  1887)  31  Fed.  475;  Curran  v. 
St.  Louis  Refrigerator,  etc.,  Co.,  (E.  D. 
Mo.  1886)  29  Fed.  320;  Shickle,  etc.,  Iron 
Co.  r.  South  St.  Louis  Foundry  Co.,  (E. 
D.  Mo.  1887)  29  Fed.  866;  Western  Union 
Tel.  Co.  V.  Baltimore,  etc.,  Tel.  Co.,  (S. 
D.  N.  Y.  1885)  25  Fed.  30;  Cammeyer  i*. 
Newton,  (1879)  4  B.  &  A.  Pat.  Cas.  159, 
4  Fed..  Cas.  No.  2,344;  In  re  Messinger, 
(1896)  12  App.  Cas.  (D.  C.)  532;  Gill  t'. 
Wells,  (1874)  22  Wall.  1,  22  U.  S.  (L. 
ed.)  699;  Freeman  r.  Asmus,  (1892)  145 
U.  S.  226;  12  S.  Ct.  939,  36  U.  S.  (L.  ed.) 
685. 

In  Grier  Bros.  Co.  f.  Baldwin,  (C.  C.  A. 
3d  Cir.  1915)  219  Fed.  735,  135  C.  C.  A. 
433,  the  court  said:  "We  think  the  au- 
thorities settle  the  proposition  that  a  re- 
issue cannot  be  allowed  to  broaden  the 
original  patent  (as  Baldwin  attempted 
to  do),  especially  after  such  a  lapse  of 
time  as  seven  years,  and  after  the  claim 
had  been  limited  by  a  final  adjudication. 
And  this  w^ould  be  true,  even  if  no  stress 
were  to  be  laid  upon  the  riglits  that  had 
intervened  by  reason  of  the  Bleser  device, 
although  Bleser  himself  had  been  manu- 
facturing that  device  for  several  years, 
and  the  present  appellant  had  been  manu- 
facturing it  for  several  months,  before 
the  reissue  was  applied  for." 

Apparent  error. —  Delay  in  applying  for 
a  reissue  for   an   error  apparent  on  the 


face  of  the -patent  usually  renders  a  re- 
issue void.  Ives  t\  Sargent,  (1887)  119 
U.  S.  652,  7  S.  Ct.  436,  30  U.  S.  (L.  ed.) 
544;  Wollensak  v.  Reiher,  (1886)  115  C. 
S.  87,  5  S.  Ct.  1132,  29  U.  S.  (L.  ed.) 
355;  Clements  c.  Odorless  Excavating  Ap- 
paratus Co.,  (1884)  109  U.  S.  641,  3  S. 
Ct.  525,  27  U.  S.  (L.  ed.)  1060;  Gage  f. 
Herring,  (1882)  107  U.  S.  640,  2  S.  Ct. 
819,  27  U.  S.  (L.  ed.)  601;  Bantz  t\ 
Frantz,  (1882)  105  U.  S.  160,  26  U.  S. 
(L.  ed.)  1013;  Matthews  i\  Boston  Mach. 
Co.,  (1882)  106  U.  S.  64,  26  U.  S.  (L.  ed.) 
1022;  Johnson  v.  Flushing,  etc.,  R.  Co., 
(1882)  105  U.  S.  539,  26  U.  S.  (L.  ed.) 
1162;  Miller  V.  Bridgeport  Brass  Co., 
(1882)  104  U.  6.  360,  26  U.  S.  (L.  ed.) 
783;  James  r.  Campbell,  (1882)  104  U. 
S.  356,  26  U.  S.  (L.  ed.)  786. 

Discovery  of  defects. —  Where  a  pat- 
entee, on  obtaining  information  of  prior 
foreign  patents  and  becoming  convinced 
that  some  claims  of  his  patent  had  inad- 
vertently been  made  too  broad,  promptly 
applied  for  a  reissue,  which  did  not 
broaden  the  invention  claimed,  and  no 
rigiits  are  shown  to  have  intervened,  the 
fact  alone  that  the  application  was  not 
made  for  seven  years  after  the  granting 
of  tlie  original  does  not  render  the  re- 
issue invalid.  Sirocco  Engineering  Co.  v. 
B.  F.  Sturtevant  Co.,  (S.  D.  N.  Y.  1909) 
173  Fed.  378.  A  reissue  patent  on  an  ap- 
plication filed  as  soon  as  the  patentee  dis- 
covered that  his  original  claims  had  inad- 
vertently been  made  too  broad,  and  which 
narrows  them  to  his  actual  invention,  is 
valid.  Geneva  Mfg.  Co.  v.  National 
Furniture  Co.,  (N.  D.  111.  1911)  188  Fed. 
662. 

Supposition  of  abandonment. — A  delay 
of  more  than  two  years  in  the  absence  of 
special  circumstances  excusing  such  delay 
presupposes  an  abandonment  of  the  new 
matter  to  the  public.  Wollensak  r.  Sar- 
gent, (1894)  151  U.  S.  221,  14  S.  Ct.  291, 
38  U.  S.  (L.  ed.)  137;  Topliff  v.  TopliiT, 
(1892)  145  U.  S.  156,  12  S.  Ct.  825,  36  U. 
S.  (L.  ed.)  658;  Wollensak  v.  Reiher, 
(1885)  115  U.  S.  96,  5  S.  Ct.  1137,  29  U. 
S.  (L.  ed.)  350;  Mahn  r.  Harwood, 
(1884)  112  U.  S.  354,  5  S.  Ct.  174,  6  S. 
Ct.  451,  28  IT.  S.  (L.  ed.)  665;  Clements 
f.  Odorless  Excavating  Apparatus  Co., 
(1884)  109  U.  S.  641,  3  S.  Ct.  525,  27  U. 
S.  (L.  ed.)  1060;  Philadelphia  Novelty 
Mfg.  Co.  i;.  Rouss,  (S.  D.  N.  Y.  1889)  39 
Fed.  273. 

A  reissue  will  not  be  allowed  where 
there  is  no  claim  of  a  defective  or  in- 
sufficient specification,  nor  of  inadvert- 
ence, accident,  or  mistake,  and  where  four 
years  after  the  original  patent  was  issued 
the  patentee  attempts  to  secure  a  reissue 
with  claims  broadened  for  the  purpose  of 
covering  that  which  presumably  had  been 
abandoned  to  the  public.  Eby  t\  King, 
(1895)  158  U.  S.  366,  16  S.  Ct.  972,  39 
U.  S.  (L.  ed.)   1018. 
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Delay  incident  to  nonresidence, — The 
lapse  of  seven  months  between  the  issue 
of  an  ordinary  patent  and  an  application 
for  a  reissue  does  not  constitute  undue 
delay  or  laches  on  the  part  of  the  in- 
ventor^ where  both  he  and  his  attorney 
reside  abroad  and  are  unfamiliar  with  the 
English  language  and  with  the  require- 
ments of  our  patent  laws.  In  re  Briede, 
(1&06)  27  App.  Oa*.  (D.  C.)  298. 

Waiting  final  result  of  litigation. — The 
owner  of  a  patent  which  has  been  de- 
clared void  by  the  decision  of  a  Circuit 
Court  of  Appeals  cannot  thereafter  con- 
tinue litigation  thereon  for  years  in  other 
circuits,  and,  if  finally  defeated,  then  ap- 
ply for  and  obtain  a  valid  reissue.  Thom- 
son-Houston Electric  Co.  t?.  Western  Elec- 
tric Co.,  (C.  C.  A.  2d  Cir.  1907)  158  Fed. 
813,  86  C.  C.  A.  73.  Where  a  suit  on  a 
patent  was  commenced  within  fifteen 
months  after  its  issue,  and  within  ten 
days  after  it  was  adjusted  invalid  by  the 
Circuit  Court  of  Appeals  a  reissue  waa 
applied  for  which  narroi\^'ed  the  scope  of 
the  original  patent,  and  it  appeared  that 
a  decision  as  to  the  validity  of  the  orig- 
inal patent  was  reasonably  necessary  to 
establish  the  necessity  for  a  reissue,  the 
application  therefor  was  made  within  a 
reasonable  time.  Oonroy  f.  Penn  Electri- 
cal, etc.,  Co.,  (W.  D.  Pa.  1909)  173  Fed. 
299. 

Delay  from  insanity. — A  party  may  not 
sleep  upon  his  rights  after  a  defect  in  his 
patent  nas  been  discovered,  and,  as  a  gen- 
eral rule,  he  is  bound  to  discover  it  within 
two  years  from  the  time  his  original  pat- 
ent issues,  but  so  strict  a  rule  cannot  be 
applied  to  a  person  who  is  insane  or  so 
far  bordering  on  insanity  as  to  be  at 
times  incapable  of  managing  his  busi- 
ness. Whitcomb  v.  Spring  Vallev  Coal 
Co.,  (N.  D.  111.  1891)  47  Fed.  652. 

Delay  by  attorneys. — An  unreasonable 
delay  made  by  a  mistake  of  the  attorneys 
is  binding  on  the  patentee.  Hartshorn  v. 
Saginaw  Barrel  Co.,  (1887)  119  U.  S. 
664,  7  S.  Ct.  421,  30  U.  S.  (L.  ed.)  539; 
Ives  i;.  Sargent,  (1887)  119  U.  S.  662,  7 
S.  Ct.  436,  30  U.  S.  (L.  ed.)  644. 

Longer  time  for  defect  than  enlarge- 
ment.— WTiere  the  claim  is  not  enlarged, 
but  a  reissue  is  applied  for  because  uf  a 
defective  description,  a  longer  period  may 
lapse,  but  whether  the  claims  are  ex- 
panded or  narrowed  or  simply  made  more- 
certain,  due  diligence  is  required.  Miller 
V.  Bridgeport  Brass  Co.,  (1881)  104  U.  S. 
360,  26  U.  S.  (L.  ed.)  783;  Pelzer  v. 
Meyberg,  (S.  D.  Gal.  1899)  97  Fed.  969; 
Carpenter  Straw-Sewing  Mach.  Co.  t\ 
Searle,  (C.  C.  A.  2d  Cir.  1894)  60  Fed. 
82,  20  U.  S.  App.  301,  8  C.  ('.  A.  470. 

Reasonable  time  a  question  of  law. — 
What  is  a  reasonable  time  is  a  question 
of  law  for  the  court.  WoUensak  v.  Reiher, 
(1885)  115  U.  S.  96,  5  S.  Ct.  1137,  29  U. 
S.  (L.  ed.)  350;    Mahn  v.  Harwood,  (1884i 


112  U.  S.  364,  6  S.  Ct  174,  6  S.  Ct  461, 
28  U.  S.  (L.  ed.)  665;  Western  Union 
Tel.  Co.  V.  Baltimore,  etc.,  Tel.  Co.,  <b.  D. 
N.  Y.  1886)  25  Fed.  30;  Hutchinson  v. 
Everett,  (S.  D.  Ohio  1887)  33  Fed.  602; 
Hoflkin  V.  Fisher,  (1888)  126  U.  S.  217>  8 
S.  Ct.  834,  31  U.  S.  (L.  ed.)  759. 

Delay  as  a  question  of  law  determined 
on  the  pleadings. — The  question  whether 
delay  in  applying  for  reissue  of  a  patent 
has  been  reasonsible  or  unreasonable  may 
be  a  question  of  law  for  the  determination 
of  the  court  on  the  pleadings.  American 
Thermos  Bottle  Co.  v.  Semple,  (N.  D.  N. 
y.  1916)  222  Fed.  942,  wherein  the  court 
said :  "  I  think  the  rule  is  that  when  the 
reissue  was  for  the  sole  purpose  of  ex- 
panding the  claims,  and  both  the  original 
and  reisafue  patents  are  before  tJie  court, 
and  a  delay  of  more  than  two  years  m 
ap]>lying  for  the  reissue  appears  on  the 
face  of  the  bill,  and  there  is  no  explana- 
tion or  excuse  given  or  properly  inferable 
fiom  facts  stated  for  such  delay,  a  ques- 
tion of  lamr  is  presented.  If  unexcused 
delay  is  a  defense,  and  more  than  two 
years'  delay  is  usually  fatal  to  the  reissue 
if  not  excused,  and  such  delay  appears  on 
the  face  of  the  bill,  why  should  not  good 
pleading  demand  that  the  excuse,  if  any, 
be  shown  also  on  the  face  of  the  bill  ?  Why 
should  a  defendant  be  compelled  to  go  to 
trial  in  open  court  on  a  pleading  showing 
such  laches,  but  no  excuse,  and  be  com- 
pelled to  meet  excuses  of  which  he  has 
had  no  notice,  and  as  to  the  truth  of 
which  he  will  be  in  ignorance?  If  prima 
facie  on  the  face  of  the  bill  laches  appears 
and  is  not  excused,  but  the  negligence  ap- 
pearing is  excusable  under  sofhe  circum- 
stances, wh^  should  not  the  bill  bring  the 
laches  withm  the  exception  to  the  general 
rule?  This  court  is  of  the  oninion  that 
tlie  new  equity  rules  do  not  help  the  com- 
plaint. If  the  bill,  in  setting  up  the 
original  patent,  the  application  for  a  re- 
issue and  the  allowance  of  the  application, 
shows  prima,  facie  laches  in  such  applica- 
tion, I  think  the  bill  should  excuse  or 
negative  such  laches  bjr  pleading  the  ulti- 
mate fact  or  facts  which  will  have  that 
effect.  The  action  of  the  patent  office  in 
granting  the  reissue  does  not  excuse 
laches  in  applying  therefor.  It  is  urged 
that  by  answering  the  defendants  have 
waived  their  right  to  move  to  dismiss  for 
laches  apparent  on  the  face  of  the  bill  and 
not  excused.  If.  when  issue  is  actually 
joined,  it  appears  from  the  pleadings  that 
the  bill  should  be  dismissed,  this  court  is 
unaible  to  see  why  the  motion  may  not  be 
presented  at  any  time;  the  sooner  the 
better,  if  courts  are  to  administer  justice 
and  not  encourage  delays." 

Determined  in  each  case. —  What  con- 
stitutes a  reasonable  time  must  be  deter- 
mined upon  the  facts  in  each  case.  Mahn 
V.  Harwood,  (1884)  112  U.  S.  354,  5  S. 
Ct.  174,  6  S.  Ct.  451,  28  U.  S.    (L.  ed.) 
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666;  Western  Union  Tel.  Co.  v.  Balti- 
more, etc.,  Tel.  Co.,  (S.  D.  N.  Y.  1885)  25 
Fed.  30;  Odell  r.  Stout,  (S.  D.  Ohio 
1884)    22  Fed.   159. 

Proof  necessary, — ^A  party  applying  for 
a  reissue  must  show  that  his  delay  is  not 
unreasonable.  Wollensak  v.  Reiher, 
(1885)  115  U.  S.  87,  5  S.  Ct.  1132,  29  U. 
S.  (L.  ed.)  355. 

Striei  enforcement  of  rule. —  The  appli- 
cation of  the  rule  of  laches  should  be 
strictly  enforced.  Miller  v.  Bridgeport 
Brass  Co.,  (1882)  104  U.  S.  350,  26  U.  S. 
(L.  ed.)   783. 

Illustrations, —  In  the  following  cases 
reissues  havte  been  declared  invalid  on  the 
ground  that  the  patentee  had  been  guilty 
of  inexcusable  laches:  Miller  r.  Bridge- 
port Brass  Co.,  (1882)  104  U.  S.  350,  26 
U.  S.  (L.  ed.)  783,  by  a  delay  of  fifteen 
years  after  the  original  patent  was 
granted ;  Johnson  v.  Flushing,  etc.,  R.  Co., 
(1882)  105  U.  S.  539,  26  U.  6.  (L.  ed.) 
1162,  fifteen  years;  Mahn  t?.  Harwood, 
(1884)  112  U.  S.  354,  5  vS.  Ct.  174,  6  S. 
Ct.  451,  28  U.  S.  (L.  ed.)  665,  four  years; 
Matthews    i*.    Boston   Mach.    Co.,    fl882) 

106  U.  S.  54,  26  U.  S.  (L.  ed.)  1022.  four- 
teen years;  Bantz  r.  Frantz,  (1882)  105 
U.  6.  160,  26  U.  S.  (L.  ed.)  1013,  fourteen 
years  and  six  months;  Wing  v,  Anthony, 
(1882)  106  U.  S.  142,  1  S.  a.  93,  27  U.  S. 
(L.  ed.)  110,  over  five  years;  Moffit  v. 
Rogers,  (188?)  106  U.  S.  423,  1  S.  Ct. 
70,  27  U.  S.  (L.  ed.)  76,  five  years  and 
seven  months;   Gage  «.   Herring,    (1882) 

107  U.  S.  640,  2  S.  Ct.  819,  27  U.  S.  (L. 
ed.)  601,  fourteen  years;  Clements  i\ 
Odorless  Excavating  Apparatus  Co., 
(1884)  109  U.  S.  641,  3  S.  Ct.  526,  27  U. 
S-  (L.  ed.)  1060,  nearly  five  years;  Mc- 
Murray  v.  Mallory.  (1884)  111  U.  S.  97, 
4  S.  Ct.  376,  28  U.  S.  (L.  ed.)  365,  nine 
years;  White  r.  Dunbar,  (1886)  119  U.  S. 
47,  7  S.  Ct.  72,  30  U.  S.  (L.  ed.)  303,  five 
years;  Parker,  etc.,  Co.  v.  Yale  Clock  Co., 
( 1887)  123  U.  S.  87,  8  S.  Ct.  38,  31  U.  S. 
(L.  ed.)  100,  one  year  and  eight  months, 
but  the  improvements  not  covered  by  the 
original  patent  and  brought  into  use  by 
others  before  the  reissue  was  applied  for; 
Wollensak  f.  Reiher,  (1885)  115  U.  S.  87, 
6  S.  Ct.  1132,  29  U.  vS.  (L.  ed.)  355,  five 
years;  Electric  Gas-Lighting  Co.  f.  Bos- 
ton Electric  Co.,  (1891)  139  U.  S.  481,  11 
S.  Ct.  586,  35  U.  S.  (L.  ed.)  250,  eight 
and  ore-half  years;  Newton  v,  Furst,  etc., 
Mfg.  Co.,  (1886)  119  U.  S.  373,  7  S.  Ct. 
369,  30  U.  S.  (L.  ed.)  442,  thirteen  years; 
Ives  r.  Sargent,  (1887)  119  U.  S.  652,  7 
S.  Ct.  436,  30  U.  vS.  (L.  ed.)  544,  three 
years:  Worden  f.  Searls,  (1887)  121  U. 
S.  14,  7  S.  (?t.  814,  30  U.  S.  (L.  ed.)  8.53, 
six  years;  Matthews  t\  Iron-Clad  Mfg. 
Co.,  (1888)  124  U.  S.  347,  8  S.  Ct.  639, 
31  U.  S.  (L.  ed.)  477,  seven  years;  Eby  v. 
King,  (1895)  158  U-  S.  366,  *15  S.  Ct.  972, 
39  U.  S.  (L.  ed.)  1018,  four  years;  Thom- 
son-Houston    Electric     Co.     p.     Sterling- 


bleaker  Co.,  (C.  C.  N.  J.  1907)  150  Fed. 
bS9  (three  years  after  adjudication  of  in- 
validity of  original  patent). 

SuflGlciency  of  original  specifications. — 
Specifications  of  the  original  patent  must 
be  sufficient  to  support  the  reissue,  and 
mere  suggestions  in  such  specification 
will  not  be  taken  into  consideration  as 
showing  a  part  of  the  invention  intended 
to  be  patented  unless  a  comparison  of  the 
two  patents  shows  that  such  suggested 
,  things  were  intended  to  have  been  covered 
and  secured  by  the  original  patent.  Cor- 
bin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co., 
( 1893)  160  U.  S.  38,  14  S.  Ct.  28,  37  U.  S. 
(L.  .ed.)  989;  Flower  i\  Detroit,  (1888) 
127  U.  S.  663,  8  S.  Ot.  1291,  32  U.  S.  (L. 
ed.)  175;  Hoskin  v.  Fisher,  (1888)  125 
U.  S.  217,  8  S.  Ct.  834,  31  U.  S.  (L.  ed.) 
759;  Parker,  etc.,  Co.  i\  Yale  Clock  Co., 
( 1887)  123  U.  S.  87,  8  S.  Ct.  38,  31  U.  S. 
(L.  ed. )  100;  Hailes  v.  Albany  Stove  Co., 
(1887)  123  U.  S.  582,  8  S.  Ct.  262,  31  U. 
S.  (L.  ed.)  284.  Where  the  alteration  in 
a  reissue  consists  of  a  distinct  invention, 
there  ought  to  be  found  in  the  original 
specification  enough  to  fairly  apprise 
other  inventors  and  the  public  that  the 
invention  includes  and  embodies  such  ad- 
ditional feature.  Seymour  v,  Osborne, 
(1871)  11  Wall.  516,  20  U.  S.  (L.  ed.) 
33;  Kelleher  v.  Darling,  (1878)  3  B.  & 
A.  Pat.  Cas.  438,  14  Fed.  Cas.  No.  7,653. 
A  reissue  is  not  invalid  where  the  claim 
of  a  patent  is  valid  and  the  descriptive 
part  of  the  specification  sufficient  to  sup- 
port it.  Wilson  i\  Coon,  (S.  D.  N.  i. 
1880)  6  Fed.  611.  But  in  Carew  v.  Bos- 
ton Elastic  Fabric  Co.,  (1871)  3  Cliff.  365, 
5  Fed.  Cas.  No.  2,397,  and  Whitcomb  V. 
Spring  Valley  Coal  Co.,  (N.  D.  111.  1891) 
47  Fed.  662,  it  was  held  that  "  an  appli- 
cant for  a  reissue  may  redescribe  his  in- 
vention and  include  in  his  description  and 
claims  not  only  what  was  well  described 
before,  but  also  what  is  suggested  in  the 
original  drawings,  specifications,  and  pat- 
ent office  models." 

The  test  as  to  whether  the  amendm^it 
is  within  the  scope  of  the  original  appli- 
cation or  introduces  new  matter  is 
whether  the  drawings  and  specifications 
indicate  the  same  device  to  those  con- 
versant with  the  art  and  having  the  me- 
chanical skill  peculiar  thereto.  If  they 
fail  to  do  this  the  patent  does  not  include 
the  device.  Michigan  Cent.  R.  Co.  t;. 
Consolidated  Car-Heating  Co.,  (C.  C.  A. 
6th  Cir.  1895)  67  Fed.  121,  31  U.  S.  App. 
462.  14  C.  C.  A.  232. 

Identity  of  invention  necessary. —  The 
invention  in  the  original  patent  and  in 
the  reissued  patent  must  be  identical, 
and  where  the  reissued  patent  is  for  a 
different  invention  it  is  void.  Eby  t?. 
King,  (1895)  158  U.  S.  366,  15  S.  Ct. 
972,  39  U.  S.  (L.  ed.)  1018;  Dunham  v. 
Dennison  Mfg.  Co.,  (1«94)  164  U.  S.  103, 
14   S.   Ct.   986,   38   U.   S.    (L.   ed.)    924; 
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I.eggett  V.  Standard  Oil  Co.,  (1893)  149 
U.  S.  287,  13  S.  Ct.  902,  37  U.  S.  (L. 
ed.)  737;  Flower  v.  Detroit,  (1888)  127 
U.  S.  563,  8  S.  Ct.  1291.  32  U.  S.  (L.  ed.) 
175;  Cornell  r.  Weidner,  (1888)  127  U. 
S.  261,  8  S.  Ct.  1152,  32  U.  S.  (L.  ed.) 
148;  Eames  r.  Andrews,  (1887)  122  U.  S. 
40,  7  S.  Ct.  1073,  30  U.  S.  (L.  ed.)  1064; 
Jordan  v.  Dobson,  (1870)  2  Abb.  398,  13 
Fed.  Cas.  No.  7,519;  Meyer  i;.  Goodyear's 
India  Rubber  Glove  Mfg.  Co.,  (1881)  20 
Blatchf.  (U.  S.)  91;  Washburn,  etc.,  Mfg. 
Co.  f.  Haish,  (1880)  10  Biss.  (U.  S.)  65;  * 
Sickles  t\  Evans,  (1863)  2  CliflF.  203,  22 
Fed.  Cas.  No.   12,839;   O'Reilly  r.  Morse, 

(1863)  15  How.  62,  14  U.  S.  (L.  .ed.) 
601;  Stanley  v,  Whipple,  (1830)  2  Mc- 
Lean, 35,  22  Fed.  Cas.  No.  13,286;  Wood- 
Paper  Patent,  (1874)  23  Wall.  566,  23 
U.  S.  (L.  ed.)  31;  Gill  r.  Wells, 
(1874)  22  Wall.  1,  22  U.  S.  (L.  ed.)  699; 
Seymour  v.  Osborne,  (1871)  11  Wall. 
616,  20  U.  S.  (L.  ed.)  33;  Burr  v.  Durvee, 

(1864)  1  Wall.  539,  17  U.  S.  (L.  cd.) 
660;  Lehigh  Vallev  R.  Co.  v.  Kearney, 
(1895)  158  U.  S.  461,  15  S.  Ct.  871.  39 
U.  S.  (L.  ed.)  1055;  Topliff  r.  Topliff, 
(1892)  145  U.  S.  156.  12  S.  Ct.  825,  36 
U.  S.  (L.  ed.)  658;  Oregon  Imp.  Co.  f. 
Excelsior  Coal  Co.,  (1889)  132  V.  S.  215, 
10  S.  Ct.  64,  36  U.  S.  (L.  ed.)  344;  Hurl- 
burt  V.  Schillinger,  (1889)  130  U.  S.  456, 
9  S.  Ct.  584,  32  U.  S.  (L.  ed.)  1011;  Pat- 
tee  Plow  Co.  r.  Kingman,  (1889)  129 
U.  S.  294,  9.S.  Ct.  259,  32  U.  S.  (L.  ed.) 
700;  Hailes  f.  Albany  Stove  Co.,  (1887) 
123  U.  S.  582.  8  S.  Ct.  262,  31  U.  S.  (L. 
ed.)  284;  Parker,  etc.,  Co.  v.  Yale  Clock 
C^.,  (1887)  123  r.  S.  87,  8  S.  Ct.  38,  31 
U.  S.  (L.  ed.)  100;  Worden  r.  Searls, 
(1887)  121  V.  S.  14,  7  S.  Ct.  814,  30  U. 
S.  (L.  ed.)  853;  Ive.s  r.  Sargent,  (1887) 
119  U.  S.  652,  7  S.  Ct.  436,  .30  X'.  S.  (L. 
ed.)  544;  White  r.  Dunbar,  (1886)  119 
IT.  S.  47,  7  S.  Ct.  72.  30  U.  S.  (L.  ed.) 
303;  Wollensak  v.  Reiher.  (1885)  115  V. 
S.  96,  5  S.  Ct.  11.37,  29  U.  S.  (L.  ed.) 
350;  Torrent,  etc.,  Lumber  Co.  t\  Rodgers, 
(1884)  112  U.  S.  659.  5  S.  Ct.  501,  29  Ui 
S.  (L.  ed.)  842:  Mahn  r.  Harwood.  (1884) 
112  U.  S.  354,  5  S.  Ct.  174,  0  S.  Ct.  451, 
28  U.  S.  (L.  ed.)  665;  Wing  v.  Anthony, 
(1882)  106  U.  S.  142,  1  S.  Ct.  93,  27  U. 
S.  (L.  ed.)  110;  Gosling  t*.  Roberts, 
(1882)  106  U.  S.  39  S.  Ct.  26,  27  U.  S.  (L. 
ed.)  61;  Moffit  r.  Rogers,  (1882)  106  U.  R. 
423,  1  S.  Ct.  70,  27  U.  S.  (L.  ed.)  76; 
Johnson  r.  Flushing,  etc.,  R.  Co.,  (1882) 
105  U.  S.  5.39,  26  U.  S.  (L.  ed.  I  1162; 
Bantz  r.  Frantz,  (1882)  105  IT.  S.  160,  26 
U.  S.  (L.  ed.)  1013;  Matthews  v.  Boston 
Mach.  Co..  (1882)  105  U.  S.  54,  26  I^  R. 
(L.  ed.)  1022;  Heald  v.  Rice,  (1882*)  104 
U.  S.  737,  26  U.  S.  (L.  ed.)  910;  James 
f.  Campbell,  (1882)  104  U.  R.  356.  26  U. 
S.  (L.  ed.)  786;  Miller  r.  Bridgeport 
Brass  Co.,  (1882)  104  U.  S.  3.50,  26  V.  S. 
(L.  ed.)  783:  Ball  v.  Langles,  (1880)  102 
U.  S.  128,  26  U.  S.  (L.  ed.)   104;  Bates  v. 


Coe,  (1878)  98  U.  S.  31,  25  U.  S.  (L.  ed.) 
68:  Giant  Powder  Co. r. California  Powder 
Works,  (1878)  98  U.  S.  126.  25  U.  S. 
(L.  ed.)  77;  Marsh  t\  Seymour,  (1877) 
97  U.  S,  348,  24  U.  S.  (L.  ed.)  963;  Rus- 
seU  r.  Dodge,  (1876)  93  U.  S.  460,  23  U. 
S.  (L.  ed. )  973;  Idealite  Co.  v.  Protection 
Light  Co.,  (S.  D.  Ohio  1900)  103  Fed. 
073;  Hart,  etc.,  Mfg.  Co.  t*.  Anchor  Elec- 
tric Co.,  (C.  C.  A.  1st  Cir.  1899)  92  Fed. 
657,  34  C.  C.  A.  606;  Gaskili  f.  Mvers, 
(C.  C.  A.  9th  Cir.  1897 )  81  Fed.  854,  48  U. 
S.  App.  494,  26  C.  C.  A.  642;  Carpenter 
Straw-Sewing  Mach.  Co.  v.  Searle,  (C.  C. 
A.  2d  Cir.  1894)60  Fed.  82,  26  U.  8.  App. 
301,  8  C.  C.  A.  476;  Peoria  Target  Co.  f. 
Cleveland  Target  Co.,  (C.  C.  A.  6th  Cir. 
1893)  68  Fed.  227,  16  U.  S.  App.  78,  7  C. 
C.  A.  197;  Johnston  t*.  American  Heat 
Insulating  Co.,  (W.  D.  Pa.  1891)  48  Fed. 
446;  International  Terra  Cotta  Lumber  Co. 
V.  Maurer,  (S.  D.  N.  Y.  1890)  44  Fed. 
618;  Walker  r.  Terre  Haute.  (C.  C.  Ind. 
1890)  44  Fed.  70;  Adee  c.  Peck,  (C.  C. 
Conn.  1890)  42  Fed.  497;  Philadelphia 
Novelty  Mfg.  Co.  v.  Rouss,  (S.  D.  N.  Y. 
1889)^39  Fed.  273;  Union  Paper-Bag 
Mach.  Co.  V.  Waterbury,  (S.  D.  N.  Y.  1889) 
39  Fed.  339;  Hammer.schlag  Mfg.  Co.  v. 
Spalding,  (C.  C.  Mass.  1888)  .36  Fed,  67; 
Ewart  Mfg.  Co.  v,  Bridgeport  Malleable 
Iron  Co.,  (C.  C.  Conn.  1887)  31  Fed. 
149;  Woodworth  V.  Stone,  (1846)  3 
Storv  749,  30  Fed.  Cas..  No.  18,021; 
Wilson  t?.  Singer,  (1860)  3  App. 
Com'r  Pat.  334,  30  Fed.  Cas,  No.  17,836; 
Tucker    r.    Tucker     Mfg.     Co.,      (1876) 

4  Cliff.  397.  24  Fed.  Cas.  No.  14,227; 
Thomas  r.  Shoe  Machinery  Mfg.  Co., 
(1878)  3  B.  &  A.  Pat.  Cas.  557,  23  Fed. 
Cas.  No.  13,911;  Stevens  v.  Pritchard, 
(1876)  4  Cliff.  417,  23  Fed.  Cas.  No. 
13.407:  Rloat  v.  Spring,  (1850)  22  Fed. 
Cas.  No.  12,948a;  Sickles  r.  Evans.  (1863) 

2  Fish.  Pat.  Cas.  417,  22  Fed.  Cas.  No. 
12,839:  Middlctown  Tool  Co.  €.  Judd, 
(1867)  3  Fish.  Pat.  Cas.  141,  17  Fed. 
Cas.  No.  9,536;  Judson  v.  Bradford, 
(1878)  3  B.  &  A.  Pat.  Cas.  539,  14 
Fed.  Cas.  No.  7,564;  Gallahuo  r.  Butter- 
field,  (1872)  10  Blatchf.  2,32,  9  Fed. 
Cas.    No.    5,198;    Ex    p.    Dyson,     (1860) 

3  App.  Com*r  Pat.  376.  8  Fed.  Cas.  No. 
4,228;  Cahart  r.  Austin,  (1865)  2  Cliff. 
528.  4  Fed.  C»s,  No.  2,288;  Carver  V. 
Braintree  Mf.   Co.,    (1843)    2   Story  432, 

5  Fed.  Cas.  No.  2,486;  Boomer  f.  United 
Power  Press  Co.,  (1875)  13  Blatchf.  107, 
3  Fed.  Cas.  No.  1,638;  Aultman  t;.  Holley, 
(1873)  11  Blatchf.  317,  2  Fed.  Cas.  No. 
656;  Bate  Refrigerating  Co.  f.  Toffey,  4  N. 
J.  L.  J.  72;  Broadnax  v.  Central  Stock 
Yard  Co.,  3  N.  J.  L.  J.  335;  French  v. 
Rogers,  (1851)  1  Fish.  Pat.  Cas.  133,  9 
Fed.  Cas.  No.  5,103.  A  reissue  patent 
must  be  for  the  same  invention  as  the 
original  patent  and  cannot  include  a  fea- 
ture which  was  withdrawn  on  the  original 
application  to  meet  a  requirement  of  the 
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Satent  office,  or  in  the  rejection  of  which 
y   the    patent    office    the    applicant    ac- 
quiesced.     Franklin  t*.  Illinois  Moulding 
Co.,  (N.  D.  111.  1904)    128  Fed.  48.      See 
also  Morse  Chain  Co.  t*.  Link.  Belt  Co., 
(S.  D.  N.  Y.  1910)    182  Fed.  825;   In  re 
Briede,  (1906)  27  App.  Caa.  (DC.)  298; 
In  re  Hoey,  (1906)  28  App.  Cas.  (D.  C.) 
416.      The   Weston   reissued   patent,   No. 
11,250  (original  No.  433,637),  for  an  elec- 
trical   measuring    instrument    used    for 
measuring  the  difference  of  potential  be- 
tween the  terminals  of  an  alternating  cur- 
rent circuit,   while   disclosing   patentable 
invention   in   so   proportioning  the   parts 
of  the  apparatus  as  to  reduce  the  effect 
of  self-induction  to  a  negligible  quantity, 
is  invalid   as   a   reissue   because   the  de- 
scription in  the  original  patent  fails  to 
show  such  invention,  or  that  it  was  in- 
tended   to    be    secured    thereby.     Weston 
Electrical  Instrument  Co.  r.  Stevens,   (C. 
C.  A.  2d  Cir.  1904)    134  Fed.  574,  67  C. 
C.  A.  374,  reversing   (S.  D.  N.  Y.   1902) 
119  Fed.  181.     A  patentee  is  not  entitled 
to  claim  in  a  reissue  a  feature  of  the  de- 
vice not  claimed   in   the  original   patent 
as  a  part  of  his  invention  although  it  was 
incidentally    shown    or    indicated    in    the 
drawings.       Marvel   Buckle   Co.   c.   Alma 
Mfp.  Co.,  (C.  C.  Ind.  1910)  180  Fed.  1002. 
Authority  to  grant  reissue  patents  is  de- 
rived exclusively   from   this   statute,   and 
the  commissioner  goes  beyond  his  juris- 
diction if  he  grants  a  reissue  for  an  in- 
vention other  than  the  one  disclosed  anrl 
described    in    the    original    patent    which 
by  reason    of    inadvertence,    accident,    or 
mistake,    is    inoperative    to    secure    the 
monopoly    it    shows   on    its   face   was    in- 
tended to  be  secured.     Moneyweight  Scale 
Co.  r.  Toledo  Computing   Scale  Co.,    (C. 
C.  A  7th   Cir.    1911)    187    Fed.  826,   100 
C.  C.  A.  586,  affirming   (N.  D.  111.   1910) 
178  Fed.  557.      The  question  whether  two 
patents  are  for  the  same  invention  is  one 
of  law,  to  be  determined  by  a  comparison 
of  the  documents  themselves,  no  extrinsic 
evidence  being  necessary,   and   hence,  the 
decision  of   a    (-ircuit   Court   of   Appeals 
holding  the  later  patent  void  for  double 
patenting,  although  rendered  on  an  appeal 
from  an   interlocutory    order   granting   a 
preliminary  injunction,  is  in  effect  a  final 
decision  for  the  purpose  of  advising  the 
owner  of  the  invalidity  of  the  patent,  and 
any  delay   thereafter   in   applying  for   a 
reissue  for   the   purpose   of   curing   such 
invalidity     is     at     his     peril.     Thomson- 
Houston  Electric  Co.  v.  Western  Electric 
Co.,  (C.  C.  A.  2d  Cir.  1907)   158  Fed.  813. 
M  C.  C.  A.  73. 

Differences  in  claims  and  descriptions. — 
Where  the  claims  and  description  of  the 
two  patents  differ  it  is  not  a  necessity  in- 
consistent with  the  identity  of  the  inven- 
tions, an  the  correction  of  the  speciticatiuns 
and  claims  is  the  very  purpose  of  a  re- 
issue.    Parham  v.  American   Buttonhole, 


etc.,  Mach.  Co.,  (1871)  4  Fish.  Pat.  Cas. 

468,  18  Fed.  Caa.  No.  10,713;  O'Reilly  v. 
Morse,  (1853)  15  How.  62,  14  U.  S.  (L. 
ed.)  601;  Haggenmacher  v.  Nelson,  (E.  D. 
Pa.  1898)  88  Fed.  486;  Pratt  v.  Lloyd,  (E.. 
D.  Pa,  1889)  65  Fed.  800;  Battin  f.  Tag- 
gert,  (1854)  17  How.  74,  15  U.  S.  (L.  ed.) 
37;  Holmes  Burglar  Alarm  Tel.  Co.  v. 
Domestic  Tel.,  etc.,  Co.,  (C.  C.  N.  J.  1890) 
42  Fed.  220;  Kerosene  Lamp  Heater  Co. 
r.  Littell,  1  N.  J.  L.  J.  196,  13  Fed.  Cas. 
No.  7,724;  Stevens  v.  Pritchard,  (1876)  4 
Cliff.  417,  23  Fed.  Cas.  No.  13,407;  Pearl 
r.  Ocean  Mills,  (1877)  2  B.  &  A.  Pat.  Cas. 

469,  19  Fed.  Cas.  No.  10,876;  Hussey  v, 
McCormick,  (1859)  1  Bias.  300,  12  Fed. 
Gas.  No.  6,94^;  Crompton  v.  Belknap 
Mills,  (1869)  3  Fish.  Pat.  Oas.  536,  6  Fed. 
Cas.  No.  3,4€6;  Cahart  r.  Austin,  (1865) 
2  Cliff.  528,  4  Fed.  Os.  No.  2,288. 

The  commissioner  has  no  jurisdiction  to 
grant  a  reissue  unless  it  be  for  the  same 
invention  as  that  included  and  embodied 
in  the  original  patent.  Kelleher  i\  Dar- 
ling, (1878)  3  B.  ft  A.  Pat.  Cas.  438,  14 
Fed.  Cas.  No.  7,653. 

Identity  as  question  of  fact — The  iden- 
tity of  the  patents  described  in  the  orig- 
inal and  the  reissued  patent  is  a  question 
of  fact  for  the  jury  in  most  cases.  Battin 
r.  Taggert  (1854)  17  How.  74,  15  U.  S. 
(L.  ed.)  37;  iStimpson  v.  Westchester  R. 
Co.,  (1846)  4  How.  380,  11  U.  S.  (L.  ed.) 
1020;  Woodward  v.  Dinsmore,  (1870)  4 
Fish.  Pat.  Cas.  163,  30  Fed.  Cas.  No.  18,- 
003;  Heilner  v.  Battin,  (1866)  27  Pa.  St. 
517. 

Identity  as  question  of  law. — When  the 
question  of  the  identity  of  the  inventions 
(iescribed  in  the  original  patent  and  in  the 
reissued  patent  can  be  determined  from 
the  face  of  the  patents  by  comparison  it 
is  a  question  of  law  for  the  ('ourt.  Sickles 
r.  Evans,  (1863)  2  Cliff.  203.  22  Fed.  Cas. 
No.  12,8.^9;  Seymour  r.  Osborne,  (1871) 
11  Wall.  516,  20  U.  S.  (L.  ed.)  33;  Gage 
V,  Herring.  (1882)  107  U.  S.  640,  2  «.  Ct. 
819.  27  U.  8.  (L.  ed.)  601;  Heald  t*.  Rice, 
(1882)  104  r.  S.  7.37,  26  U.  S.  (L.  ed.) 
910;  Metropolitan  W1ashing-Mach.  Co.  v. 
Providence  Tool  Ck).,  (1872)  Holmes  161, 
17  Fed.  Cas.  No.  9^07;  La  Baw  r.  Hawk- 
ins. (1874)  1  B.  &  A.  Pat.  Caa.  428,  14 
Fed.  (as.  No.  7,960. 

Determination  of  identity. — ^Whether 
the  two  patents  described  identical  inven- 
tions or  not  is  to  be  determined  by  the 
specifications  and  descriptions  together 
with  the  drawings  or  models.  Seymour  u. 
Osborne,  (1871)  11  Wall.  516,  20  U.  S. 
(L.  ed.)  33;  Middletown  Tool  Co.  v. 
Judd,  (1867)  3  Fish.  Pat,  Oas.  141,  17 
Fed.  Cas.  No.  9,536;  Parham  r.  American 
Buttonhole,  etc.,  Mach.  Co.,  (1871)  4  Fish. 
Pat.  Cas.  468,  18  Fed.  Cas.  No.  10,713; 
Ives  V.  Sargent,  (1887)  119  U.  8.  652,  7 
S.  Ct.  436,  30  C.  t  .   (L.  ed.)   644. 

Prima  facie  evidence  of  identity. — The 
identity  of  inventions  claimed  in  the  orig- 
inal and   reissued   patent  is  prima  facie 
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but  not  conclusively  established  by  tlie 
granting  of  the  reissue.  O'Reillv  r.  Morse, 
(1863)  15  How.  02,  14  U.  s!  (L.  ed.) 
(Wl;  Klein  v.  Russell,  (1873)  19  Wall. 
433,  22  U.  S.  (L.  ed.)  116;  Alaska  Re- 
frigerator Co.  r.  Wisconsin  Refrigerator 
Co.  (N.  D.  111.  1891)  47  Fed.  324;  Stevens 
r.  Pritchard,  (1«76)  4  Cliff.  417,  23  Fed. 
Gas.  No.  13,407;  Sloet  v.  Spring,  (1850) 
22  Fed.  Cas.  No.  12,948o;  Poppcnhusen  r. 
Falke,  (1861)  2  Fish.  Pat.  Cas.  181,  19 
Fed.  Cfts.  No.  11,279;  Middletawn  Tool 
Co.  t\  Judd,  (1867)  3  Fish  Pat.  Cas.  141, 
17  Fed.  Cas.  No.  9,536;  Jordand  v.  Dob- 
son,  ( 1870)  2  Abb.  398,  13  Fed.  Cas.  No. 
7,619;  Hussey  r.  McCormick,  (1859)  1 
Biss.  300,  12  Fed.  Cas.  No.  6.948;  Forbes 
t>.  Baxstow  Stove  Co.,  (1864)  2  Cliff.  379, 
9  Fed.  Cas.  No.  4,923;  Bant^  r.  Elsas. 
(1874)  1  B.  &  A.  Pat.  C>aA.  361,  2  Fed. 
Cas.  No.  967;  Andrews  r.  Wright,  (1878) 
3  B.  Jb  A.  Fat.  Cas.  329,  1  Fed.  Cas.  No. 
382;  Kerosene  Lamp  Ca  v.  Littell,  I  N. 
J.  L.  J,  196,  14  Fed.  Cas.  No.  7,724. 

Beit  evidence  of  identity. — In  determin- 
ing the  question  of  identity  the  specifica- 
tions of  the  original  and  reissued  patents 
are  the  best  evidence.  Gill  v.  Wells,  (187^) 
22  Wall.  1,  22  U.  S.  (L.  ed.)  699;  Milli- 
gan,  etc.,  Glue  Co.  v,  Upton,  (1874)  1  B. 
&  A.  Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607; 
Amerioaa  Diamond  Rock  Boring  Co.  r. 
Sheldon,  (1879)  17  Blatchf.  208,  1  Fed. 
Casw  No.  296;  Ball  v,  Langies,  (1880)  102 
U.  S.  128,  26  U.  S.  (L.  ed.)  104;  Ameri- 
can Nicolson  Pavement  Co.  i\  Eliieabeth, 

(1873)  6  Fisli.  Pa:t  Cas.  424,  1  Fed.  Cas. 
Na  311;  Broodnaz  r.  Ceotral  Stock  Yard 
Co.,  3  N.  .7.  L.  J.  336;  Hoekin  i\  Fisher, 
ilSSS)  126  U.  S.  217,  8  S.  Ct.  834,  31  U. 
S.  (L.  ed.)   769. 

Original  patent  as  evidence  of  identity. 
— Where  the  question  is  one  of  identity 
the  original  patent  must  be  introduced  in 
evidence.  Eureka  Clothes  Wiring! ng  Mach. 
Co.  V.  Bailey  Washing,  etc,  Mach.  Co., 
(1871)  11  Wall.  488,  20  U.  S.  (L.  ed.) 
209;  Oregon  Imp.  Co.  v.  Excelsior  Coal 
Ckx,  (1889)  132  U.  S.  215,  10  S.  Ct  64, 
33  U.  S.  (L.  ed.)  344;  Clark  r.  Wooster, 
(1886)  119  U.  S.  322,  7  S.  Ct.  217,  30  U. 
S.  (L.  ed.)  392;  Bates  r.  Coe.  (1878)  98 
U.  S.  31,  25  U.  S.  (L.  ed.)  68;  Sm,ith  v. 
Goodyear  Dental  Vulcanite  Co.,  (1877)  93 
U.  S.  486,  23  U.  S.  (L.  ed.)  952:  Alaska 
Refrigerator  Co.  r.  Wisconsin  Refrigera- 
tor Oa,  (N.  D.  lU.  1891)  47  Fed.  .124: 
Doherty  t\  Haynes,  (1874)  4  Cliff.  291,  7 
Fed.  Cas.  No.  3,963. 

Requirements  for  reissue. —  It  is  neces- 
sary for  a  reissue  that  the  patent  be  in- 
valid or  inoperative,  and  a  reissue  will 
not  be  granted  merely  for  the  purpose  <^ 
expanding    tlie    claims.     Gill    t*.    Wells, 

(1874)  22  Wall.  1,  22  U.  S.  (L.  ed.)  699; 
Burr  r.  Durvee,  (1864)  1  Wall.  531,  17 
U.  S.  (L.  ed.)  660;  Eby  v.  King,  (1896) 
168  U.  S.  366,  16  S.  Ct.  972,  39  U.  S.  (L. 
ed.)    1018;   Yale  Lock  Mfg.  Co.  t\  Berk- 


shire Nut.  Bank,  (1890)  136  U.  S.  342, 
10  S.  C^  884,  34  U.  S.  (L.  ed.)  168; 
Ideal  ite  Co.  v.  Protect  ion  Light  Co.,  (D. 
C.  Ohio  1900)  103  Fed.  972;  Peoria  Tar- 
get Co.  r-.  Clev^and  Target  Co.,  (C.  C. 
A.  6th  Cir.  189(3)  68  Fed.  227,  16  U.  S. 
App.  78,  7  C.  C.  A.  197;  Brewster  t?. 
Shuler,  (1889)  37  Fed.  785;  Giant  Pow- 
der Co.  1'.  Calif oma  Powder  Works,  (1876) 
3  Sawy.  448,  10  Fed.  Cas.  No.  5^79; 
Huber  r.  N.  D.  Nelscm  Mfg.  Co.,  (1893) 
148  U.  S.  270,  13  S.  Ct.  603,  37  U.  S.  (L. 
ed.  447;  TopUff  v.  Topliff,  (1892)  146  U.. 
S.  156,  12  S.  Ct.  825,  36  IT.  S.  (L.  ed.) 
668;  McMurray  v.  Mallory,  (1884)  111  C. 
S.  97,  4  S.  Ct.  376;  28  U.  S.  (L.  ed.)  366; 
Wing  r.  Anthony,  (1882)  106  U.  S.  142, 
1  S.  Ct.  93,  27  U.  S.  (L.  ed.)  110;  Jamee 
t?.  Campbell,  (1882)  104  U.  S.  366,  26  U. 
S.  (L.  ed. )  786.  The  commissioner  of 
patents  is  without  jurisdiction  to  grant  a 
reissue  in  lieu  of  an  original  patent,  un- 
altered save  bv  the  addition  oi  enlarging 
claims,  and  where  the  original  described 
and  illustrated  by  its  drawings  an  opera- 
tive machine  which  was  fully  covered  and 
protected  by  its  claims.  McDowell  v.  Ideal 
Concrete  Machinery  Co.,  (C.  C.  A.  7th  Cir. 
1911)  187  Fed.  814,  109  C.  C.  A.  574.  But 
to  justify  a  reissue  it  is  not  necessary 
that  the  patent  should  be  wholly  inopera- 
tive or  invalid.  It  is  sufficient  if  it  fail 
to  secure  to  the  patentee  all  of  that  which 
he  has  invented  and  claimed.  Hobbs  r. 
Beach,  (1901)  180  U.  S.  383,  21  S.  Ct. 
409,  45  U.  S.  (L.  ed.)  686,  affirming  (0. 
C.  A.  1st  Cir.  1809)  92  Fed.  146,  34  C  C. 
A.  24(8,  reversing  (C.  C.  Mass.  1897)  82 
Fed.  916;  Mahn  r.  Harwood,  (1884)  112 
U.  S.  364,  6  S.  Ct.  174,  6  S.  Ct.  461,  28 
U.  S.  (L.  ed.)  665. 

Reissue  for  statutory  defects  only.— 
Defects  arising  from  inadvertence,  acci- 
dent, or  mistake  are  the  only  ones  author- 
ized to  be  cured  by  a  reissue.  Jordan  v, 
Dobson,  (1870)  2  Abb.  398,  13  Fed.  Cas. 
No.  7,519;  Gill  r.  Wells,  (1874)  22  WalL 
1,  22  U.  S.  (L.  ed.)  699;  Eby  t?.  King, 
(1895)  158  U.  S.  366,  15  S.  Ct.  ^72,  39 
U.  S.  (L.  ed.)  1018;  Clin  r.  Timken, 
(1894)  156  U.  S.  141,  16  S.  Ct.  49,  39  U. 
S.  (L.  ed.)  100;  Huber  f.  N.  D.  Nelson 
Mfg.  Co.,  (1893)  148  U.  S.  270,  13  S.  Ct. 
603,  37  U.  S.  (L.  ed.)  447;  Topliff  V. 
Topliff,  (1892)  146  U.  S.  156,  12  S.  Ct 
825,  36  U.  S.  (L.  ed.)  668;  Dobson  c. 
Lees,  (1890)  137  U.  S.  268,  11  S.  Ct.  71, 
84  U.  S.  (L.  ed.)  662;  Yale  Lock  Mfg. 
Co.  t\  Berkshire  Nat.  Bank,  (1890)  136 
U.  S.  342,  10  S.  Ct.  884,  34  U.  S.  (L.  ed.) 
168;  Yale  Lock  Mfg.  Co.  t?.  James, 
(1888)  126  U.  S.  447,  8  8.  Ct.  967,  31  U. 
S.  (L.  ed.)  807;  Matthews  r.  Ironclad 
Mfg.  Co.,  (1888)  124  U.  S.  347,  8  8.  Ct. 
639,  81  U.  S.  (L.  ed.)  477;  Parker,  etc, 
Co.  V,  Yale  Clock  Co.,  (1887)  123  U.  8. 
87,  8  8.  Ct  38,  31  U.  S.  (L.  ed.)  100; 
Coon  V.  Wilson,  (1885)  113  U.  S.  268,  6 
8.  Ct.  637,  28  U.  S.   (L.  ed.)  963;  Mabn 
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t.  HarwQod,  (1884)  112  U.  S.  354,  5  S. 
Ct  174,  6  S.  Ct  451,  28  U.  S.  (L.  ed.) 
•65;  McMurray  i*.  Mallory,  (1884)  111 
U.  S.  97,  4  S.  Ct.  375,  28  U.  S.  (L.  ed.) 
365;  Jamefi  v.  Campbell,  (1882)  104  U. 
S.  366,  26  U.  S.  (L.  ed.)  786;  MiUer  r. 
Bridgeport  Brass  Co.,  (1882)  104  U.  S. 
860,  26  U.  S.  (L.  ed.)  783;  Swain  Tur- 
bine, etc.,  Co.  i;.  Ladd,  (1880)  102  U.  S. 
408,  26  U.  S.  (L.  ed.)  184;  RusseU  T. 
Dodge,  (1877)  93  U.  S.  460,  23  U.  S.  (L. 
ed.)  973;  American  8oda  Fountain  Co.  v. 
Swietusoh,  (C.  C,  A.  7th  Cir.  1898)  86 
Fed.  968,  53  U.  S.  App.  723,  29  C.  C.  A. 
606;  Peoria  Target  Co.  r.  Cleveland  Tar- 
get Co.,  (1893)  58  Fed.  227,  16  U.  S.  App. 
78,  7  C.  C.  A.  197;  George  R.  Bid  well 
Cycle  Co.  p.  Featherstone,  (C.  C.  A.  2d 
Cir.  1893)  57  Fed.  631,  14  U.  S.  App.  632, 
6  C.  C.  A.  487;  Cochran  r.  Zimmerman, 
(N.  D.  Ohio  1892)  53  Fed.  801;  Brewster 
V,  Shuler,  (N.  D.  N.  Y.  1889)  37  Fed. 
785;  Western  Union  Tel.  Co.  t?.  Balti- 
more, etc.,  Tel.  Co.,  (S.  D.  N.  Y.  1885) 
25  Fed.  30;  Stute  v.  Armstrong,  (W.  D. 
Penn.  1884)  20  Fed.  843;  Sloat  r.  Spring, 
(1850)  22  Fed.  Cas.  No.  12,948a;  In  re 
Measinger,  (1898)  12  App.  Cas.  (D.  C.) 
532;    Newton    v.    Farst,    etc.,    Mfg.    Co., 

(1886)  119  U.  S.  373,  7  S.  Ct.  369,  30  U. 
S.     (L.    ed.)     442;    Jenkins    r.    Stetson, 

(1887)  32    Fed.    398;    Child   r.    Adams, 
(1854)    1  Fish.  Pat.  Cas.  189,  5  Fed.  Cas. 

No.  2,673.  To  authorize  the  commis- 
sioner of  patents  to  grant  a  reissue,  either 
the  original  specification  must  be  defec- 
tiTe  or  insufficient,  or  the  original  claims 
must  embrace  more  than  the  patentee  had 
a  right  to  claim  as  new.  General  £lectric 
Co.  r.  Richmond  St.,  etc.,  R.  Co.,  (C.  C.  A. 
7th  Cir.  1900)  178  Fed.  84,  102  C.  C.  A. 
138. 

InadTtrtance  or  mistake  —  Omisgions 
hff  mis$<ike  of  aolieitor. —  The  failure  of 
the  solicitors  for  an  applicant  for  a  pat- 
ent to  preeent  claims  which  adequately 
cover  the  invention  disclosed  by  the  speci- 
flcati<m  and  drawings  is  an  inadyertenoe 
which  may  entitle  him  to  a  reissue. 
Monevweight  Scale  Co.  v.  Toledo  Comput- 
ing Scale  Co.,  (C.  C.  A.  7th  Cir.  1911) 
187  Fed.  826,  Fed.  826,  109  C.  C.  A.  586, 
affirming   (N.  D.  IIT.  1910)    178  Fed.  657. 

Inadvertence  of  aoUcitor, —  The  inadver- 
tence of  the  solicitors  of  an  applicant  for 
a  patent  Is  his  inadvertence,  and,  on  the 
other  hand,  their  erroneous  judgment  in 
sttbinitting  to  the  rejection  of  claims  is 
his  erroneous  judgment,  and  he  is  es- 
topped from  presenting  any  of  such  re- 
jected claims  in  an  application  for  a  re- 
iBSiie.  Moneyweight  Scale  Co.  v.  Toledo 
Computing  Scale  Co.,  (C.  C.  A.  7th  Cir. 
1911)  187  Fed.  826,  109  C.  C.  A.  586, 
affirming  (N.  U  111.  1910)    178  Fed.  657. 

Rejected  claim. —  There  is  no  room  for 
the  contention  that  there  was  an  inadver- 
tence, accident,  or  mistalce  in  a  claim  in 
an  original  patent  when  it  is  clear  that 


the  claim  of  the  reissue  is  not  covered  by 
the  original  patent,  and  when  it  appears 
that  before  the  issue  of  the  letter  that 
claim  was  passed  upon  and  rejected,  was 
withdrawn  and  erased,  and  interference 
was  dissolved  upon  a  condition  of  the 
amendment,  and  the  issue  of  the  original 
letters  was  predicated  upon  the  abandon- 
ment. Dobson  t7.  Lees,  (1890)  137  U.  S. 
258,  11  S.  Ct.  71,  34  U.  S.  (L.  ed.)  652. 

Mistake  as  to  disclaimer. —  **  Where 
patentees  obtain  their  patent  by  making 
a  disclaimer  which  limits  its  scope  in 
obedience  to  a  requirement  of  the  patent 
office,  they  should  not  be  permitted  subse- 
quently to  say  that  it  was  filed  by  mis- 
take; the  mistake  being  that  they  under- 
stood it  to  mean  something  different  from 
what  the  examiner  understood  it  to  mean. 
Such  a  mistake  is  not  a  bona  fide  one,  be- 
cause by  me^^s  of  it  they  deceived  the  pat- 
ent office  and  thereby  obtained  the  issu- 
ance of  the  patent.  .  .  .  Under  such 
circumstance  the  patentees  must  be  pre- 
sumed to  have  intended  the  legal  conse- 
quences of  their  own  deliberate  act  upon 
the  good  faith  of  which  the  patoit  office 
issued  the  patent;  and  any  purpose,  in- 
tent, belief,  mental  reservation,  expecta- 
tion, or  hope  that  the  disclaimer  meant 
something  different  from  what  the  pat- 
ent office  understood  it  to  mean  and  its 
language  imports,  ci^not  be  held  a  mis- 
take inadvertently  committed  which  may 
be  corrected  by  a  reissue."  Westii^ghouse 
Electric,  etc.,  Co.  v.  Stanley  Electric  Mfg. 
Ck>.,   (C.  C.  Mass.  1902)    115  Fed.  810. 

Effect  of  disclaimer. —  In  Fisher  v, 
Aut<)niobile  Supplv  Mfg.  Co.,  (E.  D.  N.  Y. 
1912)  201  Fed.  543,  the  court  said:  "It 
may  be  assumed  that  a  patentee  is  not  en- 
titled by  a  disclaimer  to  obtain  a  reissue, 
and  thus  to  avoid  the  scrutiny  of  the 
patent  office." 

Mistaken  limitation  of  claims, —  The 
remedy  for  a  mistaken  limitation  in  the 
claims  of  a  patent  is  by  a  reissue  and  not 
by  construction.  Dey  Time-Register  Co. 
t>.  W.  H.  Bundy  Recording  Ck).,  (N.  D. 
N.  Y.  1909)   169  Fed.  807. 

Inadequate  claims. — A  patentee  is  en- 
titled to  a  reissue  to  correct  inadequate 
claims,  when  no  adverse  rights  have  been 
acquired  by  the  public  in  the  meantime, 
and  his  failure  to  secure  adequate  claims 
was  through  no  fault  of  his  own.  Witzel 
t\  Berman,  (C.  C.  A.  2nd.  Cir.  1914)  212 
Fed.  734,  129  C.  C.  A.  344. 

Acts  of  attorney, —  The  applicant  is  not 
permitted  to  treat  the  deliberate  acts  of 
his  attorney  as  the  result  of  inadvertence, 
accident,  or  mistake.  Dobson  i*.  Lees, 
(1890)  137  U.  S.  268,  11  S.  Ct.  71,  34  U. 
S.  (L.  ed.)  65?. 

Proof  necessary. —  In  order  to  relieve 
against  "  inadvertence,  accident  or  mis- 
take" there  must  be  clear  and  positive 
proof  that  there  was  such  "  inadvertence, 
Hcoident  or  mistake,"  and  that  the  party 
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aaking  for  relief  acquires  no  more  than 
he  was  originally  entitled  to.  The  bur- 
den of  maintaining  the  facts  to  which 
these  requirements  relate  is  of  a  char- 
acter that  requires  clear  and  positive 
proof,  in  harmony  with  the  universal 
rules  of  equity  not  to  disturb  the  existing 
status  except  by  proof  of  that  character. 
No  mere  inferences  can  take  the  place  of 
such  proof.  Ordinarily,  what  is  called 
for  by  the  words  "  same  invention " 
should  appear  in  some  way  on  the  face 
of  the  original  patent,  and  it  cannot  be 
gathered  from  mere  inferences  or  sugges- 
tions with  reference  to  what  the  patentee 
might .  or  might  not  have  conceived. 
Stafford  Co.  v.  Coldwell-Gildard  Co.,  (C. 
C.  A.  1st  Cir.  1913)  202  Fed.  744,  121  C. 
C.  A.  110. 

Intentional  defect. — An  intentional  or 
fraudulent  defect  may  not  be» remedied  by 
a  reissue.  Jordan  v.  Dobson,  (1870)  2 
Abb.  404,  398,  13  Fed.  Cas.  No.  7,519; 
Gill  f.  Wells,  (1874)  22  Wall.  1,  22  U.  S. 
(L.  ed.)  699;  Sloat  i\  Spring,  (1850)  22 
Fed.  Cas.  No.  12,948a. 
'tp^Adjudication  of  invalidity  of  patent. — 
An  adjudication  of  invalidity  of  a  patent 
for  lack  of  patentable  invention  held  not 
to  entitle  the  patentee,  to  a  reissue.  Penn 
Electrical,  etc.,  Co.  v.  Conrov,  (C.  C.  A. 
3d  Cir.  1911)  185  Fed.  511,  107  C.  C.  A. 
611,  reversing  (W.  D.  Pa.  1910)  181  Fed. 
697. 

Error  in  oath  of  citizenghip. — A  reissue 
may  not  be  granted  to  cure  an  error  in 
the  oath  of  citizenship.  Child  r.  Adams, 
(1854)  1  Fish.  Pat.  Cas.  189,  5  Fed.  Cas. 
No.  2,673. 

Error  in  patent  office. — An  error  of  the 
patent  office,  not  due  to  any  fault  of  the 
patentee,  mav  be  remedied  by  a  reissue. 
Grant  v.  Raymond,  (1832)  6  Pet.  218,  S 
U.  S.  (L.  ed.)  376;  Morev  r.  lx>ckwood, 
(1869)  8  Wall.  230,  19  U.  S.  (L.  ed.)  339. 
A  reissue  may  include  claims  abandoned, 
withdrawn,  or  disclaimed,  on  the  applica- 
tion for  the  original  patent,  by  reason  of 
mistake  or  error  of  the  patent  office. 
Beedle  t'.  Bennett,  (1887)  122  U.  S.  71, 
7  S.  a.  1298.  30  U.  S.  (L.  ed.)  1074; 
Eames  r.  Andrews,  (1887)  122  U.  S.  40, 
7  S.  Ct.  1073,  30  U.  S.  (L.  ed.)  1064, 
Yale  Lock  Mfg.  Co.  r.  New  Haven  Sav. 
Bank,  (C.  C.  Conn.  1887)  32  Fed.  167; 
Hussey  r.  Bradlev,  (1863)  5  Blatchf. 
134,  12  Fed.  Cas.  "No.  6,946;  Havden  r. 
James,  (1860)  11  Fed.  Cas.  No.*  6.260; 
American  Shoe-Tip  Co.  v.  Nat  ion  h1  .**hfKf- 
Protector  Co.,  (1877)  2  B.  &  A.  Pat.  v'as. 
561,  1  Fed.  Cas.  No.  317;  Hutchinstm  v. 
Everett,  (S.  D.  Ohio  1887)  33  Fed.  502; 
Dunbar  r.  Eastern  Elevating  Co.,  (N.  D. 
N.  Y.  1896)   75  Fed.  .567. 

Errors  regarding  prior  art. — The  court 
is  without  p<nver  to  correct  errors  or  mis- 
takes that  have  been  made  in  the  patent 
office  either  by  the  commissioner  oi  pat- 
ents   in    erroneously    considering    patents 


cited  by  him  as  belonging  to  the  prior  art 
or  by  the  patentees'  inadvertence  in  fail- 
ing to  draw  the  examiner's  attention 
thereto.  Such  relief  must  be  sought  in 
the  patent  office  by  application  for  reis- 
sue. Long  t?.  Noye  Mfg.  Co.,  (W.  D.  N.  Y. 
1911)    192  Fed.  566. 

Enlargement  of  invention. —  No  enlarge- 
ment of  the  invention   as  originally   in- 
tended to  be  claimed  may  be  allowed  in  a 
specification  upon  a  reissue.    Olin  i\  Tim- 
ken,    (1894)    155  U  S.  141,  15  S.  Ct.  44), 
39  U.  S.  (L.  ed.)   100;    Ihmham  r.  Denni- 
son  Mfg.  Co.,  (1894)   154  U.  S.  103,  14  8. 
C^.  986,  38  U.  S.   (L.  ed.)   924;    Huber  i?. 
N.  D.  Nelson  Mfg.  Co.,   (1893)    148  i:.  S. 
270,  13  S.  Ct.  603,  37  U.  S.  (L.  ed.)  447; 
Freeman  v.  Asmus,  (1892)   145  U.  S.  226, 
12  S.  Ct.  939,  36  U.  S.  (L.  ed-)  686;  Yale 
Lock   Mfg.  Co.   17.   Berkshire  Nat.   Bank, 
(1890)   135  U.  S.  342,  10  S.  Ct.  884,  34  U. 
S.  (L.  ed.)  168;  Pattee  Plow  Co.  t;.  King- 
man,  (1889)    129  U.  S.  294,  9  S.  Ct.  259. 
.^  U.  8.    (L.  ed.)    700;   Farmers'  Friend 
Mfg.   Co.  V.  Challenge  Corn-Planter  Co., 
(1888)   128  U.  S.  506,  9  6.  Ct  146,  32  U. 
S.   (L.  ed.)  529;  Dryfoos  r.  Wiese,  (1888) 
124  U.  S.  32,  8  S.  Ct.  354,  31  U..S.   (L. 
ed.)    362;  Flower  v.  Detroit,   (1888)    127 
U.  S.  563,  8  S.  Ct.  129,  32  U.  8.  (L.  ed.) 
175;   Cornell  i>.  Weidner,   (1888)    127  U. 
S.  261,  8  S.  Ct  1152,  32  U.  S.   (L.  ed.) 
148;  Worden  i?.  Searls,  (1887)    121  U.  S. 
14,  7  8.  Ct.  814,  30  U.  6.   (L.  ed.)   853: 
Eames  t*.  Andrews,  (1887)   122  U.  S.  40,  7 
8.  Ct  1073,  30  U.  S.  (L.  ed.)  1064;  Harts- 
horn V,  Saginaw  Barrel  Co.,   (1887)    119 
U.  S.  664,  7  S.  Ct.  421,  30  U.  S.  (L.  ed.) 
539;  Giant  Powder  Co.  v,  California  Vig- 
orit  Powder  Co.,  (1880)   6  Sawy.  (U.  S.) 
508;  Carlton  v.  Bokee,    (1872)    17  Wall. 
463,  21  U.  S.   (L.  ed.)  517;    Seymour  r. 
Osborne,  (1871)  11  WaU.  516.  20  U.  S.  (L. 
ed.)    33;  Case  v.  Brown,    (1865)   2  Wall. 
320,  17  U.  S.  (L.  ed.)  817;  Burr  t?.  Duryee, 
(1864)  1  Wall.  631,  17  U.  S.  (L.  ed.)  050; 
Leggett  V.  Standard  Oil  Co.,   (1893)    149 
U.  8.  287,  13  S.  Ct.  902,  37  U.  8.  (L.  ed.) 
737;  Topliff  r.  Topliff,   (1892)    145  U.  S. 
156,  12  S.  Ct.  825,  36  U.  S.  (L.  ed.)  658; 
Clark  r.  Wooster,  (1886)   119  U.  S.  322,  7 
S.  Ct.  217,  30  U.  8.   (L.  ed.)   392;  White 
V.  Dunbar,  (1886)   119  U.  S.  47,  7  S.  Ct. 
72,  30  U.   S.    (L.  ed.)    303;   Cochrane  v. 
BadiBche  Anilin,  et«.,  Fabrik,  (1883)    111 
IT.  S.  293,  4  S.  Ct  456,  28  U.  8.  (L.  ed.) 
433;     Turner,    etc.,    Mfg.    Co.    v,    Dover 
Stamping  Co.,  (1884)   111  U.  S.  319,  4  8. 
Ct.  401,  28  U.  S.  (L.  ed.)  442;  McMurray 
r.  Mallory,  (1884)    HI  U.  S.  97,  4  &.  Ct. 
375,  28  U.  S.    (L.  ed.)    365;   Clem<?nta  r. 
Odorless  Excavating  Apparatus  Co.,  <  1884) 
109  U.  S.  641,  3  ».  it.  5126,  27  U.  S.   (L. 
ed.)    1060;   Gage  v.  Herring,    (1882)    107 
U.  S.  640,  2  S.  CM^  819,  27  U.  S.  (L.  ed.) 
601;  Hoffheins  v.  Russell,   (1882)    107  U. 
S.    132,   1  S.  Ct.  570,  27   U.S.    (L.  ed.) 
.•J32;   Moffitt  f.  Rogers,   (1882)    106  U.  S. 
423,   1   S.  Ct.   70,  27  U.  S.    (L.  ed.)    76; 
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Wing  i'.  Anthony,  (1882)  106  U.  S.  142, 
1  S.  Ct.  93,  27  U.  S.  (L.  ed.)  110;  Gosling 
r.  Roberts,  (1882)  106  U.  S.  39,  1  S.  Ct. 
26,  27  U.  S.  (L.  ed.)  61;  Johnson  v. 
Flushing,  etc.,  R.  Co.,  (1882)  105  U.  S. 
539,  26  U.  «.  (L.  ed.)  1162;  Bantz  P. 
Frantz,  (1882)  106  U.  S.  160,  26  U.  S.  (L. 
ed.)  1013;  Matthews  r,  Boston  Mach.  Co., 
(1882)  105  U.  S.  54,  26  U.  S.  (L.  ed.) 
1022;  Miller  v,  Bridgeport  Brass  Co., 
(1882)  104  U.  S.  350,  26  U.  S.  (L.  ed.) 
783;  James  r,  Campbell,  (1882)  104  U.  S. 
356,  26  U.  S.  (L.  ed.)  786;  Hopkins,  etc., 
Mfg.  (Do.  r.  Corbin,  (1881)  103  U.  S.  786, 
26  U.  S.  (L.  ed.)  610;  Swain  Turbine, 
etc.,  Co.  f.  Ladd,  (1880)  102  U.  S.  408,  26 
U.  S.  (L.  ed.)  184;  Ball  r.  Langles, 
(1880)  102  U.  S.  408,  26  U.  S.  (L.  ed.) 
104;  Giant  Powder  Co.  p.  California  Pow- 
der Works,  (1878)  98  U.  S.  126,  25  U.  S. 
(L.  ed.)  77;  Chicago,  etc..  R.  Co.  i\ 
Sayles,  (187«)  97  U.  S.  554,  24  V.  S. 
(L.  D.)    1053;  Sircxico  Engineering  Co.  v. 

B.  F.  Sturtevant  Co.,  (S.  D.  N.  Y.  1913) 
208  Fed.  147;  Grand  Rapids  Show  Case 
Co.  r.  Baker,  (C.  C.  A.  6th  Cir.  1914) 
216  Fed.  341,  132  C.  C.  A.  341;  Russell 
r.  Dodge,  (1877)  93  U.  S.  460,  23  U.  8. 
(L.  ed.)  973;  Troy  Laundry  Machinery 
Co.  r.  Adams  Laundry  Machinei*y  Co.,  (N. 
D.  7th  Cir.  1901)  112  Fed.  437;  CrowTi 
Cork,  etc.,  Co.  v.  Aluminum  Stopper  Co., 
(C.  C.  Md.  1900)  100  Fed.  849;  American 
Soda  Fountain  Co.  v.  &>i'ietu8ch,  (C.  C.  A. 
7th  Cir.  1898)  »5  Fed.  968,  53  U.  S.  App. 
723,  29  C.  C.  A.  506;  Gaskill  r.  Mvers,  (C. 

C.  A.  9th  Cir.  1897 )  81  Fed.  854 ;  48  U.  S. 
App.  494.  26  C.  C.  A.  642;  Pratt  r.. Lloyd, 
(E.  D.  Pa.  1889)  05  Fed.  800;  Westing- 
house  r.  New  York  Air-Brake  Co.,  (S.  D. 
X.  Y.  1893)  59  Fed.  581;  Feathorstone  r. 
George  R.  Bidwell  (^cle  Co.,  (C.  C.  A.  2d 
Cir.  1893)  57  Fed.  631,  14  U.  S.  App.  632, 
6  C.  C.  A.  487;  OK?hran  v.  Zimmerrrjan, 
(N.  D.  Ohio  18^12)  53  Fed.  801;  Amer- 
ican Heat  InFniIating  0>.  r.  Johnston.  (C. 
C.  A.  3d  Cir.  1892)  92  Fed.  228,  3  U.  S. 
App.  227,  3  C.  C.  A.  53;  Carpenter  Straw- 
Sewing  Mach.  Co.  V,  Searle,  (S.  D.  N.  Y. 
1892)  52  Fed.  809:  Johnston  r.  American 
Heat  Insulating  Co.,  (W.  D.  Pa.  1891)  4H 
Fed.  446;  Whitcomb  p.  Spring  Valley 
Coal  Co..  (N.  D.  111.  1891)  47  Fed.  652; 
International  Terra  Cotta  Lumber  Co.  r. 
Manrer,  (S.  D.  N.  Y.  1890)  44  Fed.  618; 
Robbins  r.  Columbus  Watch  Co..  (S.  D. 
Ohio  1892)  50  Fed.  545;  Robbins  r. 
Aurora  Watch  Co.  (N.  D.  111.  1890)  43 
Fed.  521;  Union  Paper-Bag  Macli.  (*o.  r. 
Waterburv,  (S.  D.  N.  Y.  ISKfl)  39  Fed. 
389:  Philadelphia  Novelty  Mfg.  Co.  r. 
Roufw,  (S.  I).  N.  Y.  1889)  W  Feci.  273; 
Yale,  etc.,  Mfg.  Co.  r.  ConHolidat^nl  Tiim*- 
Lo<!4c  Co..  IS.  I).  Ohio  1889)  38  Fed.  917; 
Consolidatecl  Oil-VV'ell  Packer  Co.  r. 
Galey.  (N.  I>.  X.  Y.  1889)  38  Fwl.  inS; 
KUn'trical  Accumulator  Co.  r.  Julien  Klec- 
tric  (V).,  (S.  D.  N.  Y.  1889)  38  Fed. 
117;   Putnam  v.  Keystone  Bottle  Stopper 


Co.,  (W.  D.  Pa.  1889)  38  Fed.  234; 
MaJtbyr.  Graham,  (S.  D.  N.  Y.  1889) 
37  Fed.  689;  Hubel  v.  Waldie,  (S.  D. 
N.  Y.  1888)  35  Fed.  414;  Jenkins  v. 
Stetfion,  (C.  C.  Mass.  1887)  32  Fed.  398; 
Yale  Lock  Mfg.  Ck).  t*.  New  Haven  Sav. 
Bank,  (C.  C.  Conn.  1887)  32  Fed.  167; 
Patent  Clothing  Co.  f.  Glover,  (S.  D. 
N.  Y.  1887)  31  Fed.  816;  Tarrant  f. 
Duluth  Lumber  Co.,  (C.  C.  Minn.  1887) 
30  Fed.  830;  Dobson  v.  I^ees,  (E.  D.  Pa. 
1887)  30  Fed.  Rep.  625;  Stiles  r.  Rice, 
(C.  C.  Mass.  1887)  29  Fed.  445:  Curran 
f.  St.  Louis  Refrigerator  etc.,  Co.,  (E.  D. 
Mo.  1886)  29  Fed.  320;  Electric  Gas- 
Lighting  Co.  t\  Boston  Electric  Co.,  (C. 
C.  Mass.  1886)  29  Fed.  455;  U.  S.,  etc., 
Felting  Co.  v.  Haven,  (1875)  3  Dill.  131, 
28  Fedf.  Cas.  No.  16,788;  Swift  r.  Whisen, 
(1867)  3  Fish.  Pat.  Cas.  343,  23  Fed. 
Caa.  No.  13.700;  Milligan,  etc.,  Glue  Co. 
r.  Upton,  (1874)  1  B.  &  A.  Pat.  Cas.  497, 
17  Fed.  Cas.  No.  9,607;  Knight  v.  Balti- 
more, etc.,  R.  Co.,  (1840)  Tanev  106,  14 
Fed.  Cas.  No.  7,882;  Kirby  v.  Dodge,  etc., 
Mfg.  Co.,  (1872)  10  Blatehf.  307,  14  Fed. 
Cas.  No.  7,838;  Hofflieins  t?.  Brandt, 
(1867)  3  Fieh.  Pat.  Caa.  218,  12  Fed. 
Cas.  No.  6,575;  Goodyeai*  f.  Providenoe 
Riibber  Co.,  ( 1864)  2  Cliff.  351,  10  Fed. 
Cas.  No.  5,583;  Dyson  «.  Gambrill,  (1861) 
3  App.  Com'T  Pat.  472,  8  Fed.  Caa.  No. 
4,230;  Draper  t*.  Wattlea,  (1878)  3  B.  & 
A.  Pa.t.  Cas.  618,  7  Fed.  Cas.  No.  4,073; 
Carew  v.  Boston  Elastic  Fabric  (Do., 
(1871)  3  aiff.  366,  5  Fed.  Caa.  No. 
2,3i97;  Brown  v.  Selby,  (1871)  2  Bisa. 
457,  4  Fed.  Oas.  No.  2,030;  Gould  c.  Bal- 
lard, 1  N.  J.  L.  J.  185. 

A  reissue  patent  applied  for,  not  for 
the  purpose  of  narrowing  the  original 
patent  because  the  patentee  had  claimed 
too  much,  but  for  the  purpose  of  giving  a 
broader  monopoly,  and  the  claims  of 
which  as  recast  have  that  effect,  is  unau- 
thorized and  void.  General  Electric  Co. 
17.  Richmond  St.,  etc.,  R.  Co.,  (C.  C.  A. 
7th  Cir.  1909)  178  Fed.  84,  102  C.  C.  A. 
138. 

If  the  amended  specification  does  not 
enlarge  tlie  scope  of  the  patent  by  extend- 
ing the  claim  so  as  cover  more  than  was 
embraced  in  the  original,  and  thus  cause 
the  patent  to  include  an  invention  not 
within  the  original,  the  rights  of  the  pub- 
lic are  not  thereby  narrowed  and  the  case 
is  within  the  remedy  intended  by  the 
statute.  Eames  i\  Andrews,  (1887)  122 
U.  S.  40,  7  S.  Ct.  1073,  30  U.  S.  (L.  ed.) 
1064. 

Enlargement  by  parol  evidence. —  The 
scope  and  nature  of  the  invention  cannot 
be  enlarged  by  parol  evidence  beyond  that 
described,  suggcHted,  or  indicated  in  the 
original  specification  and  descriptions. 
Cahart  r.  Austin.  (1865)  2  Cliff.  528,  4 
Fed.  Cas.  No.  2.288;  Scvinour  r.  Osborne, 
(1870)  11  Wall.  516.  20  W  S.  (L.  ed.) 
33;    Sarven    r.    Hall,    (1872)    9    Blatchf. 
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524,  21  Fed.  Cas.  No.  12,369;  Milligan, 
etc.,  Glue  Co.  v.  Upton,  (1874)  1  B.  &  A. 
Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607; 
Giant  Powder  Co.  r.  California  Powder 
Works,  (1875)  3  Sawy.  448,  10  Fed.  Cas. 
No.  5,379. 

For  same  invention  only. —  Claims  may 
be  broadened  in  a  reissue  only  where  it 
can  be  determined  by  the  original  speci- 
fication and  description,  drawings  or 
model,  that  the  reissue  is  not  for  a  dif- 
ferent invention.  Electric  Gas-Lighting 
Oo.  r.  Boston  Electric  Co.,  (1891)  139  U. 
S.  481,  11  S.  Ct.  586,  35  U.  S.  (L.  ed.) 
250;  Tarr  i\  Webb,  (1872)  10  Blatchf. 
96,  23  Fed.  Cas.  No.  13,757;  Cahart  f. 
Austin,  (1865)  2  Cliff.  528,  4  Fed.  Cas. 
No.  2,288;  Battin  v,  Taggert,  (1854)  17 
How.  74,  15  U.  S.  (L.  ed.)  37;  O'Reilly  t\ 
Morse,  (1853)  15  How.  62,  14  U.  S.  (L. 
ed.)  601;  Gill  v.  Wells,  (1875)  22  WalL 
32,  22  U.  S.  (L.  ed.)  793;  Seymour  i\ 
Osborne,  (1871)  11  Wall.  516,  20  U.  S. 
(L.  ed.)  33;  Olin  v.  Timken,  (1894)  155 
U.  S.  141,  15  S.  €t.  49,  39  U.  S.  (L.  ed.) 
100;  Ruber  i\  N.  O.  Nelson  Mfg.  Co., 
(1893)  148  U.  S.  270,  13  S.  Ot  603,  37 
U.  S.  (L.  ed.)  447;  Howe  Mach.  Co.  r. 
National  Needle  Co.,  (1890)  134  U.  S. 
388,  10  S.  Ct.  570,  33  U.  S.  (L.  ed.)  963; 
Parker,  etc.,  Co.  r.  Yale  Clock  Co.,  (1887) 
123  U.  S.  87,  8  S.  Ct.  38.  31  U.  S.  (L.  ed.) 
100;  Eames  t\  Andrews.  (1887)  122  U. 
S.  40,  7  S.  Ct.  1073,  30  U.  S.  (L.  ed.) 
1064;  White  v,  Dunbar,  (1886)  119  U.  S. 
47,  7  S.  Ct.  72,  30  U.  S.  (L.  ed.)  303; 
Gardner  v.  Herz,  (1886)  118  U.  S.  180, 
6  S.  Ct.  1027,  30  U.  S.  (L.  ed.)  158; 
Moffitt  r.  Rogers,  (1882)  106  U.  S.  423, 
1  S.  Ct.  10,  27  U.  S.  (L.  ed.)  76;  John- 
son i\  Flushing,  etc.,  R.  Co.,  (1882)  106 
L.  S.  539,  26  U.  S.  (L.  ed.)  1162;  Russell 
V.  Dodge,  (1877)  93  U.  S.  460,  23  U.  S. 
(L,  ed.)  973;  Gaskill  r.  Myers,  (C.  C.  A. 
9th  Cir.  1897)  81  Fed.  854,  48  U.  S.  App. 
494,  26  C.  S.  A.  642;  Pratt  f.  Lloyd,  (E. 
D.  Pa.  1889)  65  Fed.  800;  Westinghouse 
i\  New  York  Air-Brake  Co.,  ( S.  D.  N.  Y. 
1893)  59  Fed.  581;  Carpenter  Straw -Sew- 
ing  Mach.  Co.  t\  Searle,  (S.  D.  N.  Y. 
1892)  52  Fed.  809;  WTiitcomb  t\  Spring 
valley  Coal  Co.,  (N.  D.  111.  1891)  47  Fed. 
652;  Walker  v,  Terre  Haute,  (C.  C.  Ind. 
1890)  44  Fed.  70;  Holmes  Burglar  Alarm 
Tel.  Co.  r.  Domestic  Tel.,  etc.,  Co.,  (C,  C. 
N.  J.  1890)  42  Fed.  220;  Dunham  v. 
Dennison  Mfg.  Co.,  (S.  D.  N.  Y.  1889)  40 
Fed.  667;  Electrical  Accumulator  Co.  r. 
Julieu  Electric  C:o.,  (S.  D.  N.  Y.  1889) 
38  Fed.  117;  Putnam  r.  Kevstone  Bottle 
Stopi>er  Co.,  (W.  D.  Pa.  1889)  38  Fe6. 
234;  Dobson  i\  Lees,  (E.  D.  Pa.  1887 1 
30  Fed.  625;  Parham  c.  American  But- 
tonhole, etc.,  Sewing-Mach.  Co.,  (1871)  4 
Fish.  Pat.  <:a8.  468.  18  Fed.  Cas.  No. 
10,713;  Wells  v.  Gill,  (1873)  6  Fish.  Pat. 
Cas.  574,  29  Fed.  Cas.  No.  17,395;  Vogler 
r.  Semple,  (1877)  7  Bias.  382,  28  Fed. 
Cas.    No.    16,987;     Thomas   v.   Shoe   Ma- 


chinery Mfg.  (>).,  (1878)  3  B.  &  A.  Pat. 
Cas.  557,  23  Fed.  Cas.  No.  13,911;  Tarr 
V.  Webb,  (1872)  10  Blatchf.  96,  23  Fed. 
Cas.  No.  13,757;  Swain  Turbine,  etc.,  Co. 
i\  Ladd,  (1877)  2  B.  &  A.  Pat.  Cas.  488, 
23  Fed.  Cas.  No.  13,662;  Sickles  v.  Evans, 
(1863)  2  Fish.  Pat.  Cas.  417,  22  Fed.  Gas. 
No.  12,839;  Sarven  v.  Hall,  (1872)  9 
Blatchf.  524,  21  Fed.  Cas.  No.  12,369; 
Morris  v.  Royer,  (1867)  3  Fish.  Pat.  Cas. 
176,  17  Fed.  Cas.  No.  9,835;  Hoffheins  r. 
Brandt,  (1867)  3  Fish.  Pat.  Cas.  218,  12 
Fed.  Cas.  No.  6,576;  Milligan,  etc..  Glue 
Co.  V.  Upton,  (1874)  1  B.  &  A.  Pat.  Cas. 
497,  17  Fed.  Cas.  No.  9,607;  Lorillard  f. 
McDowell,  (1877)  2  B.  &  A.  Pat.  Cas. 
531,  15  Fed.  Cas.  No.  8,510;  Doughty  r. 
West,  (1869)  6  Blatchf.  429,  7  Fed.  Cas. 
No.  4,028;  Carew  v.  Boston  Elastic  Fabric 
Co.,  (1871)  3  Cliflf.  366,  5  Fed.  Cas.  No. 
2,397;  Calkins  v.  Bertrand,  (1876)  6  Bias. 
494,  4  Fed.  Cas.  No.  2,317;  Bantz  r.  Elsaa, 
(1874)  1  B.  &  A.  Pat.  Cas.  351,  2  Fed. 
Cas.  No.  967;  Albright  v.  Celluloid 
Harness-Trimming  Co.,  (1877)  2  B.  &  A. 
Pat.  Cas.  629,  1  Fed.  Cas.  No.  147 ;  Abbe 
V.  Clark,  (1878)  3  B.  &  A.  Pat.  Caa.  211, 
1  Fed.  Cas.  No.  5 ;  Kerosene  Lamp  Heater 
Co.  V.  Littell,  (1878)  1  N.  J.  L.  J.  195, 
14  Fed.  Cas.  No.  7,724.  The  question 
whether  the  reissue  is  for  the  "  same  in- 
vention "  should  be  considered  not  merely 
as  a  verbal  question,  but  as  a  substantial 
question  to  be  solved  by  reference  to  the 
structure  itself,  as  well  as  to  the  specifi- 
cation and  claims.  The  reissue  may  prop- 
erly correct  insufficiency  of  description  of 
what  is  clearly  shown  in  drawings  as  an 
obvious  feature  of  the  structure,  and  may 
add  claims  adequate  to  protect  the  sub- 
stance of  an  invention  or  inventions,  that 
fairly  appear  in  the  original,  and  which 
the  inventor  sought  to  protect.  A  proper 
distinction  is  to  be  drawn  between  cases 
of  this  character  and  cases  in  which  it 
is  sought  to  make  over  an  old  patent,  and 
by  ingenious  afterthought,  either  with  the 
assistance  of  new  matter  or  by  a  new 
version  of  old  matter,  put  into  a  patent 
what  was  not  there  before.  Coldwell- 
Gildard  Co.  i\  Stafford,  (D.  C.  Mass. 
1912)    197  Fed.  568. 

Broadened  claims. —  Where  the  inven- 
tion which  is  intended  to  be  claimed  is  not 
covered  by  the  claims,  a  reissue  of  the  pat- 
ent with '  broadened  claims  may  be  had. 
Parham  v.  American  Buttonhole,  etc., 
Swing-Mach.  Co.  (1871)  4  Fish.  Pat.  Cas, 
468,  18  Fed.  Cas.  No.  10713;  Battin  c. 
Taggert,  (1854)  17  How.  74,  15  U.  S.  (L. 
ed.)  37:  Sevmour  v.  Osborne.  (1871)  U 
Wall.  516.  20  U.  S,  (L.  ed.)  33;  Miller  v. 
Eagle  Mfg.  Co.,  (1894)  151  U.  S.  180,  14 
S.  Ct.  310.  38  f.  S.  (L.  ed.)  121;  Topliff 
r.  Topliff.  (1892)  146  U.  S.  166,  12  S.  Ct. 
825,  36  U.  S.  (L.  ed.)  658;  Flower  P. 
Detroit,  (1888)  127  U.  S.  563,  8  S.  Ct. 
1291,  32  U.  S.  (L.  ed.)  175:  Kames  r. 
Andrews,    (1887)    122  U.  S.  40,  7   S.  Ct. 
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1073,  30  U.  S.  (L.  ed.)  1064;  Brown  v. 
Davia,  (1886)  116  U.  S.  237,  6  S.  Ct  379. 
29  U.  S.  (L.  ed.)  659;  Mahn  v.  Harwood, 
(1884)  112  U,  S.  354,  6  g.  Ct.  174,  6  S. 
Ct.  451,  28  U.  S.  (L.  ed.)  665;  James  t*. 
Campbell,  (1882)  104  U.  S.  356,  26  U.  S. 
(L.  ed.)  786;  Merrill  v.  Yeomans,  (1877) 
94  U.  S.  668,  24  U.  S.  (L.  ed.)  235; 
Coldwell-Gildard  Co.  r.  Stafford  Co.,   (D. 

C.  Mass.  1912)  197  Fed.  568;  A.  D.  Howe 
Mach.  Co.  r.  Coffield  Motor  Washer  Co., 
(C.  C.  A.  4th  Cir.  1912)  197  Fed.  541, 
117  C.  C.  A.  37;  Peoria  Target  Co.  i?. 
Cleveland  Target  Co.,  (N.  D.  Ohio  1890) 
53  Fed.  922;  Holmes  Burglar  Alarm  Tel. 
Co.  r.  Domestic  Tel.,  etc.,  Co.,  (C.  C.  N. 
J.  1890)  42  Fed.  220;  Huber  r.  N.  O. 
Kelson  Mfg.  Co.,  (£.  D.  Mo.  1889)  38 
Fed.  830;  Hutchinson  v,  Everett,  (S.  D. 
N.  Y.  1887)  33  Fed.  502;  Western  Union 
TeL  Co.  V.  Baltimore,  etc.,  Tel.  Co.,    (S. 

D.  N.  Y.  1885)  25  Fed.  30;  Stutz  v.  Arm- 
strong,   (W.   D.  Pa.    1884)    20  Fed.  843; 
Woodward   c.   Dinsmore,    (1870)    4   Fish. 
Pat  Cas.   163,  30  Fed.  Cas.  No.   18,003; 
Morse,  etc.,  Tel.  Case,  (1851)   9  West.  L. 
J.   106,   17   Fed.  Cas.   No.   9,861;    Oorsey 
Harvester  Revolving  Rake  Co.  v.  Marsh, 
(1873)  6  Fish.  Pat.  Cas.  387,  7  Fed.  Cas. 
No.    4.014;    E»  p.   Ball,    (1860)    3   App. 
Com'r  Pat.  328,  2  Fed.  Cas.  No.  810.     A 
patentee  may  extend  his  claims  by  a  re« 
issue,  when  the  invention  remains  the  same 
and  there  is  no  miiterial   change  in  the 
drawings    and    specification.        Universal 
Oster,   et€.,   Co.   v.   M.   B.   Schenck   Co., 
(C.  C.  Conn.  1906)    165  Fed.  344.     A  re- 
issue  is   not   necessarily   void   because   it 
contains  broadened  claims,  or  because  it 
contains  claims  which  more  accurately  and 
precisely  cover  the  invention  as  described 
in  the  originail  patent.      Weber  v.  Auto- 
mobile, etc.,  Mfg.  Co.,   (C.  C.  Md.   1911) 
190  Fed.  189.     Where  the  claims  of  a  pat- 
ent are  narrower  than  the  real  invention, 
the  error  or  mistake  cannot  be  corrected 
by  inaerting  the  broader  claims  in  a  sub- 
sequent patent  for  improvements  on  the 
first,  but  only  by  a  reissue.     Union  Type- 
writer   Co.    r.    L.    C.    Smith,   etc..   Type- 
writer Co.,   (C.  C.  A.  3d  Cir.   1910)    181 
Fed.  966,  104  C.  C.  A.  430,  affirming  (W. 
D.  Pa.  1909)   173  Fed.  28.     On  an  appli- 
cation for  a  reissue  of  a  patent  on  the 
ground   that,    by   mistake,    the   claim   of 
such  patent  does  not  fully  cover  the  actual 
iBTention,  where  it  appears  that  the  same 
invention  is  set  forth  in  the  specifications 
and  claims  of  the  original  patent,  that  the 
applicant  has  exercised  due  diligence  in 
discovering  his  mistake  and  returning  to 
the  patent  office,  that  there  are  not  inter- 
vemng  rights,  and  that  there  is  no  fraud, 
a  reissue  with  a  broader  claim  is  permis- 
sible.    In  re  Briede,  (1906)  27  App.  Cas. 
( D.C. )  298.    To  warrant  new  and  broader 
claims  in  a  reissue,  such  claims  must  not 
be  merely  suggested  or  indicated  by  the 
original      specifications,      drawings,      or 


models;  but  it  must  further  appear  from 
.the  patent  that  they  constitute  parts  of 
the  invention  which  were  intended  to  be 
covered  by  the  patent.  Nelson  v.  Felsing, 
(1909)   32  App.  Cas.   (D.  C.)   420. 

Patent  enlazxed  to  correct  miatakeo. — 
A  patent  will  not  be  reissued  for  the  mere 
purpose  of  enlarging  a  claim,  unlebs  there 
has  been  a  clear  mistake,  inadvertently 
committed,  in  the  woiding  of  the  claim. 
If  the  description  in  the  reissue  applica- 
tion finds  no  real  support  in  the  original 
application,  a  case  for  reissue  is  not  made. 
Otis  17.  Ingoldsby,  (1910)  35  App.  Cas.  (O. 
C.)  102.  The  statute  does  not  allow  the 
patentee  to  claim  everything  which  might 
have  been  pa  United  under  the  original 
patent  in  a  reissue.  A  patent  may  be 
enlarged,  but  only  to  allow  the  correction 
of  mistakes  inadvertently  committed;  but 
this  is  the  exception  and  not  the  rule. 
Kells  V.  McKenzie,  (£.  D.  Mich.  1881) 
9  Fed.  284.  A  patent  for  an  invention 
'*  cannot  be  lawfully  reissued  for  the  mere 
purpose  of  enlarging  the  claim,  unless 
there  has  been  a  clear  mistake,  inad- 
vertently committed,  in  the  wording  of 
the  claim."  Coon  c.  Wilson,  (1886)  118 
U.  S.  268,  5  S.  Ct.  537,  28  U.  S.  (L.  ed.) 
963;  Miller  v.  Bridgeport  Brass  Co., 
(1882)  104  U.  S.  350,  26  U.  S.  (L.  ed.) 
783;  Hubtr  v  N.  O.  Nelson  Mfg.  Co., 
(E.  D.  Mo.  1889)  38  Fed.  83a 

Right  to  restrict  or  enlarge  claim. —  On 
a  reissue  a  patentee  has  the  right  to  re- 
strict or  enlarge  his  claim  so  as  to  give  it 
validity  and  to  effectuate  his  invention. 
Battin  t\  Taggert,  (1854)  17  How.  74,  16 
U.  S.  (L.  ed.)  37;  Wilson  i?.  Coon,  (S.  D. 
N.  Y.  1880)   6  Fed.  611. 

New  matter. —  New  matter  may  not  be 
introduced  into  the  specifications  of  a  re- 
issued patent.  Hoskm  v.  Fisher,  (1888) 
125  U.  S.  217,  8  S.  Ct.  834,  31  U.  S.  (L. 
ed.)  769;  Ives  r.  Sargent,  (1887)  119 
U.  S.  652,  7  S.  Ct.  436,  30  U.  S.  (L.  ed.) 
544;  Gill  V.  Wells,  (1874)  22  Wall.  1, 
22  U.  S.  (L.  ed.)  699;  Olin  r.  Timken, 
(1894)  156  U.  S.  141,  15  S.  Ct.  49,  39 
U.  S.  (L.  ed.)  100;  Huber  v.  N.  O.  Nelson 
Mfg.  Co.,  ( 1893 )  148  U.  S.  270,  13  8.  Ct. 
603,  37  U.  8.  (L.  ed.)  447;  Freeman  v, 
Asmus,  (1892)  145  U.  8.  226,  12  S.  Ct. 
939,  36  U.  8.  (L.  ed.)  685;  Flower  f?. 
Detroit,  (1888)  127  U.  8.  563,  8  8.  Ct. 
1291,  32  U.  8.  (L.  ed.)  176;  Parker,  etc., 
Co.  V.  Yale  Clock  Co.,  (1887)  123  U.  8. 
87,  8  S.  Ct.  38,  31  U.  8.  (L.  ed.)  100; 
Hartshorn  t*.  Saginaw  Barrel  Co.,  (1887) 
119  U.  8.  664,  7  8.  Ct.  421,  30  U.  8.  (L. 
ed.)  539;  Gardner  v.  Herz,  (1886)  118 
U.  S,  180,  6  8.  Ct.  1027,  30  U.  8.  (L.  ed.) 
158:  Hoffheins  v.  Russell,  (1882)  107 
U.  S.  132,  1  8.  Ct.  670,  27  U.  8.  (L.  ed.) 
332;  Gosling  v.  Roberts,  (1882)  106  U.  8. 
39,  1  8.  Ct.  26,  27  U.  S.  (L.  ed.)  61; 
Bantz  V.  Frantz,  (1882)  105  U.  S.  160, 
26  U.  8.  (L.  ed.)  1013;  James  v.  Camp- 
bell,    (1882)     104    U.    8.    356,    26    U.    8. 
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(L.  ed.)  786;  Ball  i;.  Langles,  (1880) 
102  U.  S.  128,  26  U.  S.  (L.  ed.)  104; 
Giant  Powder  Co.  r.  California  Powder 
Works,  (1878)  98  U.  S.  126,  25  U.  S. 
(L.  ed.)  77;  U.  S.,  etc.,  Felting  Co.  v. 
Haven,  (1875)  3  Dill.  131,  28  Fed.  Cas. 
No.  16,788;  Kerosene  Lamp  Heater  Co. 
V,  Littell,  (1878)  1  N.  J.  L.  J.  195, 
14  Fed.  Cas.  No.  7J24;  Brooks  v.  Fiske, 
(1853)  16  How.  212,  14  U.  S.  (L.  ed.) 
665;  Kelleher  r.  Darling,  (1878)  3  B.  & 
A.  Pat.  Cas.  438,  14  Fed.  Gas.  No.  7,653. 

New  matter  omitted  by  mistake.— The 
specifications  may  be  corrected  to  add  new 
matter  or  correct  defects  when  such  new 
matter  has  been  omitted  or  defects  caiised 
by  inadvertence,  accident,  or  mistake. 
Gill  V.  Wells,  (1874)  22  Wall.  1,  22  U.  S. 
(L.  ed.)  699;  Seymour  v.  Osborne,  (1871) 
11  Wall.  516,  20  U.  S.  (L.  ed.)  33; 
Eames  v.  Andrews,  (1887)  122  U.  S.  40, 
7  S.  Ct.  1037,  30  U.  S.  (L.  ed.)  1064; 
Putnam  r.  Kevstone  Bottle  Stopper  Co., 
(W.  D.  Pa.  18*89)  38  Fed,  234;  Milligan, 
etc.,  Glue  Co.  r.  I'pton,  (1874)  1  B.  &  A. 
Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607; 
Kearney  i;.  Lehigh  Valley  R.  Co.,  {C  C. 
N.  J.  18^7 )  32  Fed.  320. 

Upon  satiaf actor }f  proof,  where  there  is 
neither  model  nor  drawing,  a  reissue  may 
be  granted  containing  new  matter,  shown 
to  TO  a  part  of  the  orit?inaI  invention  and 
omitted  from  the  specifications  by  accident, 
inadvertence,  or  mistake.  Giant  Powder 
Co.  t;.  California  Powder  Works,  (1878) 
98  U.  S.  126,  26  U.  S.  (L.  ed.)  77. 

Claims  too  broad. —  Claims  which  in- 
clude matter  to  which  the  patentee  had 
no  right  to  a  patent  may  be  narrowed  in 
a  reissue.  Battin  r.  Taggert.  (1854)  17 
How.  74,  15  IT.  S.  (L.  ed.)  37;  Gill  f. 
Wells,  (1874)  22  Wall.  1,  22  U.  8.  (L. 
vA.)  699:  Sevmour  r.  Osbonne,  (1871) 
11  Wall.  516,  20  r.  S.  (L,  ed.)  33;  Burr 
r.  Duryee,  (1864)  1  Wall.  531.  17  U.  8. 
(L.  ed!)  6.')0;  Miller  r.  Bridgeport  Brass 
Co..  (1881)  104  V.  8.  S.'jO,  26  U.  S. 
(L.  ed. )  783;  Parham  r.  American  But- 
tonhole, etc.,  Mach.  Co.,  (1871)  4  Fish. 
Pat.  Cas.  469,  18  Fed.  Ca.«*.  No.  10,713; 
Giant  Powder  Co.  r.  California  Powder 
Works,  (1875)  3  Sawv.  448,  10  Fed.  Cas. 
No.  5,379. 

In  Specialty  Mach.  Co.  f.  Ashcroft  Mfg. 
Co.,  (C.  C.  A.  2d  Cir.  1914)  213  Fed. 
35,  129  C.  C.  A.  629,  the  court  held  that 
where  the  claims  as  originally  drawn 
would  cover  devices  of  the  prior  act,  a 
reissue  more  than  two  years  after  the 
original  patent,  to  narrow  the  claims  was 
proper. 

But  excessive  claims  are,  in  most  in- 
stances cured  by  disclaimer  rather  than 
by  a  reissue*.  Russell  r.  Dodge,  (1877) 
93  V.  S.  400,  23  V.  S.   ( L.  ed.)   973. 

Abandonment  of  anticipated  claims. — 
It  is  incompetent  for  a  patentee  to 
abandon  anticipated  claims  in  toto  and 
reconstruct    his    patent   upon    a    different 


theory  in  order  to  make  it  salable  or  to 
hold  as  infringers  other  manufacturers 
who  in  the  meantime  had  entered  the  field 
relying  upon  his*  original  patent  as  repre- 
senting what  he  claimed  to  have  invented. 
Eby  f.  King,  (1895)  158  U.  S.  366,  15 
S.  Ct.  972.  39  U.  S.   (L.  ed.)    1018. 

Claim  limited  by  amendment. — Where 
the  patent  office  has  limited  a  claim  by 
amendments  it  may  not  afterwards  be 
broadened  bv  a  reissue.  Shepard  r.  Car- 
rifran,  (1886^)  116  U.  S.  593,  6  S.  Ct.  493, 
29  r.  S.  (L.  ed.)  723;  Pfenninger  r. 
Houbner,    (E.  D.  Mo.   1900)    99  Fed.  440. 

Claims  rejected  or  abandoned. — A  reis- 
sued patent  will  be  declared  void  where  it 
contains  claims  which  have  been  rejected 
and  the  patentee  acquiesced  in  such  objec- 
tion in  order  to  obtain  his  patent,  or 
where  he  has  formerly  abandoned  or  dis- 
claimed such  claims.  Corbin  Cabinet 
Lock  C!o.  i\  Eagle  Lock  Co.,  (1893)  150 
U.  8.  38,  14  S.  Ct.  28,  37  U.  8.  iL.  ed.) 
989;  Dobson  t*.  I^ees,  (1890)  137  U.  8. 
258,  11  8.  Ct.  71,  34  U.  8,  (L.  ed.)  652; 
Yale  Lock  Mfg.  Co.  t?.  Berkshire  Nat. 
Bank,  (1890)  136  U.  8.  342,  10  8.  Ct. 
884,  34  U.  8.  (L.  ed.)  168;  Crawford  i?. 
Heysinger,  (1887)  123  U.  8.  589,  8  8.  Ct. 
399,  31  U.  8.  (L.  ed.)  269;  Shepard  r. 
Carrigan,  (1886)  116  U.  S.  593,  6  S.  Ct. 
493,  29  U.  S.  ( L.  ed. )  723 ;  Beecher  Mfg. 
Co.  V.  Atwater  Mfg.  Co.,  (1885)  114  U.  8. 
523,  6  8.  Ct.  1007,  29  U.  8.  (L.  ed.)  232; 
Goodyear  Dental  Vulcanite  Co.  t;.  Davis, 
(1880)  102  U.  8.  222,  26  U.  8.  (L.  ed.) 
149;  Leggett  V.  Avery,  (1880)  101  U.  8. 
256,  25  U.  8.  (L.  ed.)  865;  Pfenninger  c. 
Heubner,  (E.  D.  Mo.  1900)  99  Fed.  440; 
McCormick  Harvesting  Mach.  Co.  r.  Ault- 
man,  (N.  D.  Ohio  1893)  58  Fed.  773; 
Peoria  Target  Co.  f.  Cleveland  Target 
Co.,  (N.  D.  Ohio  1891)  47  Fed.  728;  Union 
Paper-Bag  Mach.  Co.  r.  Waterbury,  (8. 
D.  N.  Y.  1889)  39  Fed.  389;  Huber  t;.  N. 
O.  Nelson  Mfg.  Co.,  (E.  D.  Mo.  1889)  38 
Fed.  830;  Wicks  c.  Stevens,  (1876)  2 
Woods  310,  29  Fed.  Cas.  No.  17,616; 
In  re  Denton,  (1898)  12  App.  Cas.  (D. 
C.)    504. 

Matter  intentionally  omitted. — A  reis- 
sue is  an  amendment  and  cannot  be  al- 
lowed unless  the  imperfections  in  the  orig- 
inal patent  arose  without  fraud  and  from 
inadvertence,  accident,  or  mistake;  hence 
the  reissue  cannot  be  permitted  to  enlarge 
the  claims  of  the  original  patent  by  in- 
cluding matter  once  intentionally  omitted. 
Acquiescence  in  the  rejection  oif  a  claim, 
its  withdrawal  by  amendment,  either  to 
save  the  application  or  to  escape  an  in- 
terference, the  acceptance  of  a  patent  con- 
taining limitations  imposed  by  the  patent 
office  which  narrow  the  .wope  of  the  in- 
vention as  at  first  described  and  claimed, 
are  instances  of  such  omission.  Dobson 
r.  Lees.  (IS'K))  137  V.  S.  258,  11  8.  Ct. 
71.  34  i:.  S.  ( \j.  ed.)  652;  Yale  I-ock  Mfg. 
Co.  r.  Berkshire  Nat.  Bank,    (1890)    135 
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V.  S.  S42,  10  8.  Ct.  884,  34  U.  8.  (L. 
ed.)  168;  Roemer  r.  Peddle,  (1889)  132 
V.  S.  313,  10  8.  Ct.  98,  33  U.  S.  (L.  ed.) 
382;  Shepard  c.  Carrigan,  (1886)  116 
r.  S.  593,  6  S.  Ct.  493,  29  U.  S.  (L.  ed.) 
723;  Union  Metallic  Cartridge  Co.  v,  V,  S. 
Cartridge  Co.,  (1884)  112  U.  S.  624,  5 
S.  Ct.  475,  28  U.  S.  (L.  ed.)  828. 

Effect  of  failure  to  describe  and  claim. 
—  The  failure  to  describe  and  claim  mat- 
ter in  the  original  dedicates  such  matter 
to  the  public  and  it  cannot  be  claimed  in 
a  reissue.  Deering  t*.  Winona  Harvester 
Works,  (1894)  155  U.  S.  286.  15  S.  Ct. 
118,  39  U.  S.  (L.  ed.)  153;  Yale  Lock 
Mfg.  Co.  r.  Berkshire  Nat.  Bank,  (1890) 
135  U.  8.  342,  10  S.  Ct.  884.  34  U.  S. 
(L.  ed.)  168;  Parker,  etc.,  Co.  r.  Yale 
Clock  Co.,  (1887)  123  U.  S.  87,  8  8.  Ct. 
38,  31  U.  S.  (L.  c«d.)  100;  Barnes  v. 
Andrews,  (1887)  122  U.  8.  40,  7  S.  Ct. 
1073.  30  U.  S.  (L.  ed.)  1064;  Miller  i: 
Bridgeport  Brass  Co.,  (1881)  104  U.  S. 
350,  26  U.  S.  (L.  ed.)  783;  Leggett  f. 
Avery,  (18ii0)  101  U.  S.  256,  25  U.  S. 
(L.  ed.)  865;  Ruber  v.  N.  O.  Nelson 
Mfg.  Co.,  (E.  D.  Mo.  1889)  38  Fed. 
830. 

Original  claims  in  reissue. — The  fact 
that  new  claims  in  a  reissued  patent  are 
invalid  does  not  invalidate  the  original 
claims  repeated  and  stated  separately  in 
a  reissued  patent.  Leggett  v.  Standard 
Oil  Co.,  (1893)  149  U.  S.  287,  13  8.  Ct. 
902,  37  U.  S.  (L.  ed.)  737;  Gage  c.  Her- 
ring, (1882)  107  U.  S.  640,  2  8.  Ct.  819, 
27  U.  8.  (L.  ed.)  601;  Torrant  v.  Duluth 
Lumber  Co.,  (C.  C.  Minn.  1887)  30  Fed. 
830;  Cahart  v.  Austin,  (1865)  2  Cliff.  528, 
4  Fed.  Caa,  No.  2,288;  Fetter  v.  Newhall, 
(S.  D.  N.  Y.  1883)    17  Fed.  841. 

Parts  described  and  not  claimed  in  orig- 
inal— ^What  is  described  and  shown  in 
the  original  specification  and  drawings 
is  not  necessarily  to  be  regarded  as  so 
dedicated  to  the  public  that  if  not  claimed 
in  the  original  it  cannot  be  claimed  in  a 
reissue.  Selden  t?.  Stockwell  Self-Light- 
ing  Ga»-Burner  Co.,  (S.  D.  N.  Y.  1881) 
9  Fed.  390. 

The  insertion  in  a  reissued  patent,  of 
claims  for  inventions  which  were  de- 
scribed, but  which  the  patentee  neither 
claimed  nor  intended  to  claim  or  to  pro- 
tect by  the  original  patent,  is  unauthor- 
ized by  the  Acts  of  Congress,  and  such 
claims  are  void.  Ide  v,  Trorlicht,  etc., 
Carpet  Co.,  (C.  C.  A.  8th  Cir.  1902)  115 
Fed.  137,  68  C.  C.  A.  341. 

A  reissued  patent  must  be  confined  to 
the  invention  which  was  intended  to  be 
secured  by  the  original  patent.  Devices 
or  parts  which,  although  described  or 
shown  in  the  specification  or  drawings  of 
the  original  patent,  were  not  a  part  of 
the  invention,  as  therein  disclosed,  cannot 
be  covered  bv  a  reissue.  U.  8.  Whip  Co. 
r.  Hasaler.  (C.  C.  Mass.  1005)  134  Fed. 
398. 


Combination  not  claimed  in  original — 
Where  the  failure  to  claim  a  particular 
combination  not  claimed  in  the  original 
patent  but  claimed  in  the  reissue  was  not 
due  to  inadvertence  or  mistake  and  was 
accompanied  with  full  knowledge  of  all 
the  material  facts,  it  amounts  to  an 
abandonment  of  that  particular  combina- 
tion to  the  public.  Huber  i*.  N.  O.  Nelson 
Mfg.  O).,  (1893)  148  U.  8.  270,  13  8.  Ct. 
603,  37  U.  8.  (L.  ed.)  447. 

Number  of  parts  of  combination. — A 
reissue  for  a  greater  or  less  number  of 
parts  than  claimed  in  an  original  combi- 
nation claim  is  not  for  the  same  invention, 
and,  therefore,  void,  Corbin  Cabinet  Lock 
Co.  f.  Eagle  Lock  Co.,  (1893)  150  U.  S. 
38,  14  8.  Ct.  28,  37  U.  S.  (L.  ed.)  989; 
Huber  v.  N.  O.  Nelson  Mfg.  Co.,  (1893) 
148  U.  8.  270,  13  8.  Ct.  603,  37  U.  8. 
(L.  ed.)  447;  Electric  Gas-Lighting  Co. 
f.  Boston  Electric  Co.,  (1891)  139  U.  8. 
481,  11  S.  Ct.  586,  35  U.  8.  (L.  ed.)  250; 
Pattee  Plow  Co.  v.  Kingman,  (1889)  129 
U.  8.  294,  9  8.  Ct.  259,  32  U.  S.  (L.  ed.) 
700;  Newton  v.  Furst,  etc.,  MJfg.  Co., 
(1886)  119  U.  8.  373,  7  8.  Ct.  360,  30 
U.  S.  (L.  ed.)  442;  Gage  r.  Herring, 
(1882)  107  U.  8.  640,  2  8.  C^.  819,  27 
U.  8.  (L.  ed.)  601;  Matthews  f.  Boston 
Mach.  Co.,  (1881)  105  U.  S.  54,  26  U.  8. 
(L.  ed. )  1022;  Johnson  v.  Flushing,  etc., 
R.  Co.,  (1881)  105  U.  8.  539,  26  U.  8. 
(L.  ed.)  1162;  Featherstone  v.  George  R. 
Bidweil  Cvcle  Co.,  (C.  C.  A.  2d  Cir.  1893) 
57  Fed.  631,  14  U.  8.  App.  632,  6  C.  C. 
A.  487;  Brewster  v.  Shuler,  (N.  D.  N.  Y. 
1889)  37  Fed.  785;  Jenkins  v.  Stetson, 
(C.  C.  Mass.  1887)  32  Fed.  398;  8tiles 
V.  Rice,  (C.  C.  Mass.  1887)  29  Fed.  445. 
Oontra,  Parham  v.  American  Buttonhole, 
etc.,  Sewing-Mach.  Co.,  (1871)  4  Fish. 
Pat.  Cas.  468,  18  Fed.  Cas.  No.  10,713; 
Herring  v.  Nelson,  (1877)  14  Blatchf.  293, 
12  Fed.  Cas.  No.  6,424;  Christman  v, 
Rumsey,  (1879)  17  Blatchf.  148,  5  Fed. 
Cas.  No.  2,704. 

Parts  of  combination  claimed  sepa- 
rately.— Where  the  elements  of  an  orig- 
inal combination  claim  are  claimed  sepa- 
rately in  a  reissue  and  not  as  a  com- 
bination, the  reissue  is  a  combination  of 
different  or  new  elements  and,  therefore, 
void.  Bantz  v.  Frantz,  ( 1881 )  105  U.  S. 
160,  26  U.  8.  (L.  ed.)  1013;  Matthews  i\  * 
Boston  Mach.  Co.,  (1881)  105  U.  8.  54, 
26  U.  8.  (L.  ed.)  1022;  Archer  v.  Arnd, 
(E.  D.  Mo.  1887)  31  Fed.  475;  O'Brien 
Bros.  Mfg.  Co.  i\  Peoria  Plow  Co.,  (N. 
D.  111.  1888)  34  Fed.  786;  Carpenter 
Straw-Sewing  Mach.  Co.  i?.  Searle,  (8,  D, 
N.  Y.  1892)  52  Fed.  809;  Hubel  v.  Dick, 
(8.  D.  N.  Y.  1886)  28  Fed.  132;  Ex  p. 
Ball,  (1860)  3  App.  Com'r  Pat.  328,  2 
Fed.  Cas.  No.  810. 

Subcombinations. —  Subcombinations  of 
an  orifzinal  combination  claim  may  be 
claimed  on  a  reissue.  Jenkins  v.  Stetson, 
(C.  C.  Mass.  1887)   32  Fed.  398;   Stevens 
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V.  Pritchard.  (1876)  4  Cliflf.  417,  23  Fed. 
Caa.   No.    13,407;    Pearl   v.   Ocean   Mills, 
(1877)  2  B.  A.  A.  Pat.  Cas.  469,  19  Fed. 
Cas.  No.  10,876. 

Effect  of  omiasion  from  reissue. — A 
part  of  an  original  invention  may  always 
be  dedicated  to  the  public  by  the  patentee 
by  omitting  such  from  a  reissued  patent. 
Parham  v.  American  Buttonhole,  etc., 
Sewing-Mach.  (5o.,  (1871)  4  Fish.  Pat. 
Cas.  474,  18  Fed.  Cas.  No.  10,713;  Car- 
ver f.  Braintree  Mfg.  Co.,  (1843)  2  Story 
432,  5  Fed.  Cas.  No.  2,485;  Crompton  f. 
Belknap  Mills,  (1869)  3  Fish.  Pat.  Cas. 
636,  30  Fed.  Cas.  No.  18,285;  Knight  v. 
Baltimore,  etc.,  R.  Co..  (1840)  Taney 
106,  14  Fed.  Cas.  No.  7,882;  Gould  v.  Bal- 
lard, (1878)  3  B.  &  A.  Pat.  Cas.  324,  10 
Fed.  Cas.  No.  5,635;  Dorsey  Harvester 
Revolving  Rake  Co.  f.  Marsh,  (1873)  6 
Fish.  Pat.  Cas.  387,  7  Fed.  Cas.  No.  4,014; 
Chicago  Fruit-House  Co.  v.  Busch,  (1871) 
2  Biss.  472,  5  Fed.  Cas.  No.  2,669;  Al- 
bright V,  Celluloid  Harness  Trimming  Co., 
(1877)  2  B.  &  A.  Pat.  Cas.  629,  1  Fed. 
Cas.  No.  147;  Gould  v.  Ballard,  1  N.  J. 
L.  J.   185. 

Insufficient  description. — Where  the  de- 
scription of  the  invention  is  insufficient  a 
reissue  with  a  corrected  specification  may 
be  granted.  Hobbs  v.  Beach,  (1901)  180 
U.  S.  383,  21  S.  Ct.  409,  45  U.  S.  (L.  ed.) 
586;  Topliff  v.  Topliff,  (1892)  145  U.  S. 
156,  12  S.  Ct.  825,  36  U.  S.  (L.  ed.)  658; 
Eamee  v.  Andrews,  (1887)  122  U.  S.  40, 
7  S.  Ct.  1073,  30  U.  vS,  (L.  ed.)  1064; 
Seymour  v.  Osborne,  (1871)  11  Wall.  516, 
20  U.  S.  (L.  ed.)  33;  Battin  r.  Taggert, 
(1854)  17  How.  74,  16  LV  S.  (L.  ed.)  .37; 
O'Reilly  v.  Morse,  (1853)  15  How.  62, 
14  U.  S.  (L.  ed.)  601;  Russell  v.  Dodge, 
(1876)  93  U.  S.  460,  23  U.  S.  (L.  ed.) 
973;  Holmes'  Burglar  Alarm  Tel.  Co.  v. 
Domestic  Tel.,  etc.,  Co.,  (C.  C.  N.  J. 
1890)  42  Fed.  220;  Smith  t".  Pearce, 
(1840)  2  McLean  176,  22  Fed.  Cas.  No. 
13,089. 

Erroneous  description. — ^A  patentee  may, 
in  the  description  and  claim  in  his  orig- 
inal patent,  erroneously  set  forth  as  his 
idea  of  his  invention,  something  far  short 
of  his  real  invention,  yet  his  real  inven- 
tion may  be  fully  described  and  shown 
in  the  drawings  and  model.  Such  a  case 
is  a  proper  one  for  a  reissue.  W^ilson  r. 
Coon,  (S.  D.  N.  Y.  1880)  6  Fed.  611. 

Amendment  of  model  or  drawing. — 
Neither  the  model  nor  drawing  of  a  ma- 
chine patent  may  be  amended  except  by 
each  other.  Gill  r.  Wells,  (1874)  22 
Wall.  1,  22  U.  S.  (L.  ed.)  699;  Flower 
r.  Detroit,  (1888)  127  U.  S.  563,  8  S.  C^. 
1291,  32  U.  S.  (L.  ed.)  175;  Kelleher  f. 
Darling,  (1878)  3  B.  &  A.  Pat.  Cas.  438, 
14  Fed.  Cas.  No.  7,653. 

ReiMUe  for  process  or  product. — A  proc- 
ess or  product  of  the  machine  cannot  be 
claimed  in  a  reissued  patent  for  the  in- 
vention of  the  machine.    Jjeggett  r.  Stand- 


ard Oa  Co.,  (1893)  149  U.  S.  287,  15 
S.  Ct.  902,  37  U.  S.  (L.  ed.)  737;  Eachus 
V.  Broomall,  (1885)  115  U.  S.  429,  6  S. 
Ct.  229,  29  U.  S.  (L.  ed.)  419;  Wing  v. 
Anthony,  (1882)  106  U.  S.  142,  1  S.  Ct. 
93,  27  U.  S.  (L.  ed.)  110;  James  v.  Camp- 
bell, (1881)  104  U.  S.  356,  26  U.  S.  (L. 
ed.)  786;  Heald  i*.  Rice,  (1881)  104  U.  S. 
737,  26  U.  S.  (L.  ed.)  910;  Eastern  Paper- 
Bag  Co.  t*.  Standard  Paper  Bag  Co.,  (C. 
C.  Mass.  1887)  30  Fed.  63;  Kelleher  tr. 
Darling,  (1878)  3  B.  &  A.  Pat.  Cas.  438, 
14  Fed.  Cas.  No.  7,653;  Giant  Powder 
Co.  i\  California  Powder  Works,  (1878) 
98  U.  S.  126,  25  U.  S.  (L.  ed.)  77. 

A  patent  for  the  product  of  a  process 
is  for  the  same  invention  as  the  process 
itself,  and  a  reissue  of  a  proeess  patent, 
containing  a  new  claim  for  the  product, 
is  not  a  departure  from  the  original  in- 
vention. Asbestos  Shingle,  etc.,  Co.  v.  H. 
W.  Johns-Manville  Co.,  (S.  D.  N.  Y. 
1910)    184  Fed.  620. 

Reissue  for  machine,  its  product,  and 
process. — Where  the  invention  of  a  ma- 
chine is  so  closely  related  to  the  invention 
of  a  process  or  product  of  that  machine 
that  the  invention  of  one  involves  the 
invention  of  the  other,  a  failure  to  claim 
all  may  be  cured  by  a  reissue.  Miller  t?. 
Eagle  Mfg.  Co.,  (1894)  151  U.  S.  186,  14 
S.  Ct.  310,  38  U.  S.  (L.  ed.)  121;  Giant 
Powder  Co.  v.  California  Powder  Works, 
(1878)  98  U.  S.  126,  25  U.  S,  (L.  ed.) 
77;  Merrill  v.  Yeomans,  (1876)  94  U.  S. 
568,  24  U.  S.  (L.  ed.)  235;  Tucker  i?. 
Burditt,  (1879)  4  B.  &  A.  Pat.  Cas.  569, 
24  Fed.  Cas.  No.  14,216;  Goodyear  r. 
Wait,  (1867)  5  Blatchf.  468,  10  Fed.  Cas. 
No.  5,587. 

Where  an  original  patent  was  for  a 
method  and  held  invalid  because  broader 
than  the  invention,  a  reissue  covering  a 
machine  by  which  such  method,  and  only 
that,  can  be  practiced,  is  not  invalid  as 
not  for  the  same  invention.  Conroy  v, 
Penn,  Electrical,  etc.,  (W.  D.  Pa. 
1909)    173  Fed.  299. 

Substitution  of  equivalent  in  reissue. — 
An  equivalent  generally  may  not  be  sub- 
stituted in  a  reissue.  Gill  r.  Wells, 
(1874)  22  Wall.  1,  22  U.  S.  (L.  ed.)  699. 

When  the  court  can  decide  as  a  matter 
of  law  that  an  equivalent  substituted  was 
in  fact  such,  and  well  known  as  such,  at 
the  date  of  the  patent,  such  substitution 
is  permissible,  and  onlv  then.  Gill  r. 
Wells,  (1874)  22  Wall.'l,  28  U.  S.  (L. 
ed.)  699;  Yale  Lock  Mfg.  (Do.  i\  New 
Haven  Sav.  Bank,  (C.  C.  Conn.  1887)  92 
Fed.  167. 

But  in  Sloat  v.  Spring,  (1850)  22  Fed. 
Cas.  No.  12,948a;  Ex  p.  Dietz,  (1860) 
3  App.  Com'r  Pat.  358,  7  Fed.  Cae.  No. 
3,902;  Decker  v.  Grote,  (1873)  10  Bl«tchf. 
331,  7  Fed.  Cas.  No.  3,726,  it  was  h^d 
that  mere  matters  of  mechanical  adapttr 
tion  or  mechanical  equivalents  may  be  in* 
eluded  in  a  reissue. 
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Sq^axate  patents.—  It  is  within  the  dis- 
cretion of  the  commissioner  to  cause  sev- 
en! patents  to  be  issued  for  distinct  and 
separate  parts  of  the  thing  patented  upon 
the  demand  of  the  applicant.  Sevmour 
V.  Osborne,  (1871)  11  Wall.  616,  20*  U.  8. 
(L.  ed.)  83;  Bennett  r.  Fowler,  (1869) 
8  Wall.  445,  19  U.  S.  (L.  ed.)  431; 
Wheeler  v.  McCormick,  (1873)  11  Blatchf. 
334,  29  Fed.  Cas.  No.  17,499;  Wheeler  v. 
Clipper  Mower,  etc.,  Co.,  (1872)  10 
Blatchf.  181,  29  Fed.  Cas.  No.  17,493; 
Ew  p.  Selden,  (1861)  6  Pittsb.  Leg.  J. 
(Pa.)  18,  21  Fed.  Cas.  No.  12,638;  Good- 
year r.  Providence  Rubber  Co.,  (1864)  2 
Cliff.  351,  10  Fed.  Cas.  No.  5,583;  Giant 
Powder  Co.  i\  California  Powder  Works, 
(1875)  3  Sawy.  448,  10  Fed.  Cas.  No. 
6,379. 

Proceaa  and  product. — In  a  reissue  pat- 
ents may  be  issued  separately,  for  a  proc- 
ess and  its  product.  Tucker  v.  Burditt, 
(1879)  4  B.  &  A.  Pat.  Cas.  569,  24  Fed. 
Cas.  No.  14,216;  Goodyear  t?.  Wait, 
(1867)  5  Blatchf.  468,  10  Fed.  Cas.  No. 
6,587;  Badische  Anilin,  etc.,  Fabrik  i'. 
Hamilton  Mfg.  Co.,  (1878)  3  B.  &  A.  Pat. 
Cas.  235,  2  Fed.  Cas.  No.  721. 

Divided  reissue  —  how  treated. — Where 
reissues  are  divided  they  are  to  be  treated 
as  the  several  claims  of  the  single  patent. 
Pennsylvania  Salt  Mfg.  Co.  r.  Thomas,  ' 
(1871)  5  Fish.  Pat.  Cas.  148,  19  Fed. 
Cas.  No.  10,966;  International  Terra  Cot- 
ta  Lumber  Co.  v.  Maurer,  (S.  D.  N.  Y. 
1896)   44  Fed.  618. 

Validity  of  reissued  patents. — The  pre- 
sumption that  new  matter  found  in  the 
specification  of  a  reissue  patent  was 
omitted  from  the  original  through  inad- 
vertence or  mistake,  arising  from  the  fact 
of  the  granting  of  the  reissue,  is  prima 
facie  only,  and  merely  places  the  burdeA 
of  proof  upon  a  defendant  contesting  the 
validity  of  the  reissue.  Franklin  r.  Il- 
linois Moulding  Co.,  (C.  C.  A.  7th  ar. 
1905)  188  Fed.  58,  70  C.  C.  A.  484,  aprm- 
ing  (N.  D.  111.  1904)   128  Fed.  48. 

Even  though  the  changes  in  descrip- 
tion in  the  specification  of  a  reissued 
patent  are  not  material,  and  the  claims 
are  identical  with  some  of  those  of  the 
original  patent,  such  facts  do  not  im- 
peach their  validity.  Thomson-Houston 
Electric  Co.  v.  Black  River  Traction  Co., 
(C.  C.  A.  2d  Cir.  1905)  136  Fed.  769,  68 
C.  C.  A.  461,  reteraing  (N.  D.  N.  Y.  1903) 
124  Fed.  495. 

Unless  the  court  can  find  that  the  in- 
vention of  a  reissue  is  described  as  the 
invention  in  the  original  patent,  and  that 
the  patentee  intended  to  secure  it  as  his 
invention  in  the  original,  the  reissue  is 
not  for  the  same  invention,  and  is  invalid. 
Chicago  R.  Equipment  Co.  t'.  Perry  Side 
Bearing  Co.,  (N.  D.  111.  1909)  170  Fed. 
968. 

Reqaiaitaa  to  Talidity. — The  same  req- 
uisites govern  the  validity  of  a  reissued 
patent  as  govern  the  validity  of  the  orig- 


inal patent.  Singer  t;.  Walmsley,  (1860) 
1  Fish.  Pat.  Cas.  58,  22  Fed.  Cas.  Na 
12,900;  Robertson  v.  Secombe  Mfg.  Co., 
(1873)  10  Blatchf.  481,  20  Fed.  Cas.  No. 
11,928;  Poppenhusen  r.  Falke,  (1862)  6 
.  Blatchf.  46,  19  Fed.  Cas.  No.  11,280;  Ken- 
drick  t\  Emmons,  (1876)  2  B.  &  A.  Pat. 
Cas.  208,  14  Fed.  Cas.  No.  7,695;  Jones  e. 
McMurray,  (1877)  3  B.  &  A.  Pat  Cas. 
130,  13  Fed.  Cas.  No.  7,479. 

Presumption  of  validity. — ^A  reissued 
patent  is  by  presumption  prima  facie 
valid.  Reissner  v.  Anness,  (1877)  3  B. 
&  A.  Pat.  Cas.  176,  20  Fed.  Cas.  No.  11,- 
688;  American  Nicolson  Pavement  Co.  t?. 
Elizabeth,  (1873)  6  Fish.  Pat.  Cas.  424,  1 
Fed.  Cas.  No.  311. 

Conclusiveness  and  effect  of  deciaion  of 
patent  office. —  Granting  the  reissue  of  a 
patent  raises  a  presumption  that  proper 
ground  therefor  was  shown,  and  the  courts 
will  not  review  the  decision  of  the  com- 
missioner unless  unsupported  by  the  rec- 
ord. Chicago  R.  Equipment  Co.  v.  Perry 
Side  Bearing  Co.,  (N.  D.  lU.  1909)  170 
Fed.  968. 

Findings  by  the  commissioner  that  a 
legal  condition  exists  and  is  available  to 
authorize  the  granting  of  a  reissue  are 
conclusive  in  so  far  as  they  depend  upon 
credibility  and  weight  of  evidence,  but  in 
so  far  as  they  depend  upon  the  legal  inter- 
pretation and  effect  of  admittedly  genu- 
ine documents  or  other  undisputed  evi- 
dence they  are  reviewable  in  court.  Gen- 
eral Electric  Co.  v.  Richmond  St.,  etc.,  R. 
Co.,  (C.  C.  A.  7th  Cir.  1909)  178  Fed. 
84,  102  C.  C.  A.  138. 

The  ruling  of  the  patent  office  on  an 
application  for  reissue  that  the  failure  of 
the  patentee  to  include  certain  features 
of  his  invention  was  due  to  accident.  In- 
advertence, or  mistake  cannot  be  reviewed 
by  the  courts  on  the  facts.  Asbestos  Shin- 
gle, etc.,  Co.  t?.  H.  W.  Johns-Manville  Co., 
(S.  D.  N.  Y.  1910)   184  Fed.  620. 

Reissue  as  prima  facie  evidence. — ^A  re- 
issue is  but  prima  facie  evidence  of  the 
facts  authorizing  such  reissue,  and  al- 
though the  commissioner's  decision  is  en- 
titled to  great  weight  and  should  not  be 
disturbed  except  for  good  cause,  yet  it  is 
not  conclusive  on  the  courts.  Eby  v. 
King,  (1896)  168  U.  S.  306,  15  S.  Ct.  972, 
39  U.  S.  (L.  ed.)  1018;  Huber  v.  N.  0. 
Nelson  Mfg.  Co.,  (1893)  148  U.  S.  270, 
13  S.  Ct.  603,  37  U.  S.  (L.  ed.)  447;  Elec- 
tric Gas-Lighting  Co.  v,  Boston  Electric 
Co.,  (1891)  139  U.  S.  481,  11  S.  Ct.  686,  36 
U.  S.  (L.  ed.)  260;  Yale  Lock  Mfg.  Co.  r. 
James,  (1888)  126  U.  S.  442,  8  S.  Ct.  967, 
31  U.  S.  (L.  ed.)  807;  Matthews  f?.  Iron- 
Clad  Mfg.  Co.,  (1888)  124  U.  S.  347,  8 
S.  Ct.  639,  31  U.  S.  (L.  ed.)  477;  Clark  t?. 
Wooster,  (1886)  119  U.  S.  322,  7  S.  Ct. 
217.  30  U.  S.  (L.  ed.)  392;  Hoskin  t?. 
Fisher,  (1888)  125  U.  S.  217,  8  B.  Ot.  834, 
31  U.  S.  (L.  ed.)  759;  Newton  r.  Furst, 
etc.,  Mfg.  Co.,  (1886)  119  U.  S.  373,  7 
S.  Ct.  369,  30  U.  S.  (L.  ed.)  442;  WoUcn- 
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sak  v.  Reiher,   (1885)    115  V.  S.  96,  5  S. 
€t.  1137,  29  U.  S.   (L.  ed.)   350;  Coon  i\ 
Wilson,     (1885)     113    U.    S.    268,    6    S. 
Ct.  537,  28  U.  S.    (L.  ed.)    963;   Parker, 
etc.,  Co.  V.  Yale  Clock  Co.,  (1887)   123  U. 
S.  87,  8  S.  Ct.  38,  31  U.  S.   (L.  ed.)   100; 
Turner,  etc.,   Mfg.   Co.   v.    Dover    Stamp- 
ing Co.,    (1884)    111   U.   S.  319,  4  S.   Ct. 
401,  28  U.  S.    (L.  «d.)    442;   Clements  r. 
Odorless      Excavating      Apparatus      Co., 
(1884)    109   U.   S.   641,   3  S.  Ct.   525,  27 
U.  S.   (L.  ed.)    1060;  James  r.  Campbell, 
(1881)    104  U.  8.  356,  26  U.  S,   (L.  ed.) 
786;     Miller    v.     Bridgeport    Brass    Co., 
(1881)    104  TJ.  S.  350,  26  U.  S.    (L.  ed.) 
783;  Crown  Cork,  etc.,  Co,  t*.  Aluminum 
Stopper  Co.,  (C.  C.  A.  4th  Cir.  1901)   108 
Fed.  845,  48  C.  C,  A.  72 ;  American  ^Soda 
Fountain  Co.  i\  Swietusch,   (C.  C.  A.  7th 
Cir.  1898)  85  Fed.  968,  63  U.  S.  App.  723, 
29  C.  C.  A.  508:  American  Sulphite  Pulp 
Co.  v.  Rowland  Falls  Pulp  Co.,  (C.  C.  Me. 
1895)  70  Fed.  986;  Featherstone  v.  George 
R.  Bid  well  Cycle  Co.,   (C.  C.  A.  2d  Cir. 
1893)   57  Fed.  631,  14  U.  S.  App.  632,  6 

C.  C.  A.  487:  Cochran  r.  Zimmerman,  (N. 

D.  Ohio  1892)  53  Fed.  801;  Hobbs  v. 
Beach.  (1901)  180  U.  S.  383,  21  S.  Ct. 
409,  45  U.  S.   (L.  ed.)   .586. 

Collateral  attack.—From  the  reissue  of 
a  patent  it  is  to  be  presumed,  that  the 
law  was  complied  with,  and  the  proceed- 
ings can  only  be  impeached  for  fraud. 
John  Kitchen,  Jr.,  Co.  r.  Levison,  (C.  C. 
A.  9th  Cir.  1911)  188  Fed.  658,  110  C. 
C.  A.  424. 

It  has  been  held  in  many  cases  that  the 
decision  of  the  commissioner  is  not  open 
to  collateral  attack.  For  a  discussion  of 
the  cases  on  this  point  see  title  Patents, 
22  Am.  Eng.  Enc.  of  Law,   (2d  ed.)    397. 

Void  for  fraud. — A  reissue  may  be  de- 
clared void  for  fraud.  Featherstone  r. 
George  R.  Bid  well  Cycle  Co.,  (S.  D.  N.  Y. 
1892)  53  Fed.  113;  vSwift  v.  Whisen, 
(1867)  3  Fish.  Pat.  Cas.  343.  23  Fed.  Cas. 
No.  13,700. 

Collateral  attack  for  fraud.— A  reissued 
patent  may  not  be  attacked  collaterally 
for  fraud  in  obtaining  the  reissue.  Par- 
ham  r.  American  Buttonhole,  etc..  Sew- 
ing-Mach.  Co.,  (1871)  4  Fish.  Pat.  Cas. 
468,  18  Fed.  Cas.  No.  10,713;  Stimpson 
V.  Westchester  R.  Co.,  (1846)  4  How.  380, 
11  U.  S.  (L.  ed.)  1020;  Philadelphia,  etc.. 
R.  Co.  V.  Stimpson,  (1840)  14  Pet.  448, 
10  U.  S.  (L.  ed.)  535;  Corn  Planter  Pat- 
ent, (1874)  23  Wall.  181,  23  U.  S.  (L. 
ed.)  160;  Seymour  v.  Osborne,  (1870)  11 
Wall.  516,  20  U.  S.  (L.  ed. )  33;  Eureka 
Clothes  Wringing  Mach.  Co.  v.  Bailey 
Washing,  etc.,  Mach.  Co.,  (1870)  11  W^all. 
488,  20  U.  S.  (L.  ed.)  209:  Providence 
Rubber  Co.  v.  Goodyear,  (1869)  9  Wall. 
788,  19  U.  S.  (L.  ed.)  566;  Giant  Powder 
Co.  f.  Safety  Nitro  Powder  Co.,  (C.  C. 
Cal.  1884)  19  Fed.  509;  La  Baw  v.  Hawk- 
ins, (1874)  1  B.  &  A.  Pat.  Cas.  428,  14 
Fed.   Cas.  No.   7,960;    Johnson   v.   Beard, 


(1875)  2  B.  &  A.  Pat.  Cas.  50,  13  Fed. 
Cas.  No.  7,371:  Goodyear  v.  Providence 
Rubber  Co.,  (1864)  2  Cliff.  351,  10  Fed. 
Cas.  No.  5,583;  Birdsall  i".  McDonald, 
(1874)  1  B.  *  A.  Pat.  Cas.  165,  3  Fed. 
.     Cas.  No.  1,434. 

Withdrawal  of  application  for  reissue. 
—  The  withdrawal  of  an  application  for 
a  reissue  or  its  abandonment  may  be  made 
at  any  time  before  the  reissue  is  granted, 
and  thereupon  the  original  patent  is  re- 
tained in  full  force.  Forbes  t.  Barstow 
Stove  Co.,  (1864)  2  Cliff.  379,  9  Fed. 
Cas.  No.  4,923;  McCormick  Harvesting 
Mach.  Co.  V.  Aultman,  (1898)  169  U.  S. 
606,  18  S.  Ct.  443,  42  U.  S.   (L.  ed.)  876. 

Effect  of  reissue  on  original  patent — 
By  the  granting  of  a  reissue  the  original 
patent  is  made  of  no  further  force  or 
effect.  Moffit  r.  Garr,  (1862)  1  Black. 
273,  17  U.  S.  (L.  ed.)  207,  (1860)  1  Bond 
315,  17  Fed.  Cas.  No.  9,690;  Peck  v.  Col- 
lins, (1880)  103  U.  S.  660,  26  U.  S.  (L. 
ed.)  512;  Brown  v.  Hinkley,  (1873)  6 
Fish.  Pat.  Cas.  370,  4  Fed.  Cas.  No.  2,012. 

A  reissued  patent  takes  the  place  of 
the  surrendered  patent,  and  is  a  new  grant 
for  the  unexpired  part  of  the  term  of  the 
original  patent,  which,  from  the  time 
when  its  surrender  takes  effect,  is  ex- 
tinguished and  legally  dead.  No  rights 
can  be  predicated  on  it.  All  pending  suits 
brought  on  it  fall.  No  judgment  of  any 
nature  can  thereafter  be  bas^  on  it.  Lat- 
tig  t\  Dean,  (1905)  26  App.  Cas.  (D.  C.) 
591. 

Where  the  drawings  and  descriptions  of 
a  reissue  patent  are  identical  with  those 
of  the  original,  the  validity  of  claims  of 
the  original,  which  are  repeated  and  sepa- 
rately stated  in  the  reissue,  is  not  affected 
by  the  invalidity  of  other  claims,  nor  by 
the  fact  that  the  reissue  itself  was  un- 
authorized. Rawson,  etc.,  Mfg.  Co.  v.  O. 
W.  Hunt  Co.,  (C.  C.  A.  2d  Cir.  1906) 
147  Fed,  239,  77  C.  C.  A.  381,  reversing 
(S.  D.  N.  Y.  1905)    140  Fed.  716. 

Where  a  patentee,  pending  a  suit  for 
infringement,  applies  for  a  reissue  on  the 
ground  that  the  specification  of  his  patent 
is  insufficient,  and  such  reissue  is  granted, 
he  is  estopped  to  claim  that  the  specifica- 
tion was  sufficient,  or  to  further  maintain 
the  suit  for  the  infringement  of  the  pat- 
ent. Coffield  r.  Fletcher  Mfg.  Co.,  (C. 
C.  A.  6th  Cir.  1909)  167  Ffed.  321,  93 
V^.  v/.  A.  23. 

Persons  who  after  the  date  of  a  reissue 
patent  sell  the  articles  covered  thereby 
become  infringers,  although  they  had  law- 
fully sold  them  prior  to  the  reissue  by 
reason  of  an  omission  which  was  thereby 
corrected.  Coffield  Motor  Washer  Co.  r. 
A.  D.  Howe  Co.,  (N.  D,  W.  Va.  1909) 
172  Fed.  668. 

Original  patent  on  refused  reissue. — 
On  the  refusal  of  a  reissue  the  original 
patent  remains  in  force.     Alien  v.  Gulp, 
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(1897)   166  U.  S.  601,  17  S.  Ct  644,  41 
L".  S.    (L.  ed.)    1093. 

Upon  tlie  issue  of  the  original  patent 
the  patent  office  has  no  power  to  revoke, 
cancel,  or  annul  it.  The  office  has  lost 
jurisdiction  over  it, and  does  not  regain 
such  jurisdiction  by  the  application  for 
a  reissue.  Upon  application  being  made 
for  a  reissue  the  patent  office  is  authorized 
to  deal  with  all  the  claims  therein,  the 
originals  as  well  as  those  first  inserted 
in  the  application,  and  may  declare  them 
to  be  invalid,  but  such  action  w^ill  not 
affect  the  claims  of  the  original  patent, 
which  remain  in  full  force  if  the  applica- 
tion for  a  reissue  is  rejected  or  abandoned. 
McCormick  Harvesting  Mach.  Co.  v.  Ault- 
man-Miller  Co.,  (1898)  169  U.  S.  606, 
18  S.  Ct.  443,  42  U.  S.  (L.  ed.)  876; 
reversing  (N.  D,  Ohio  1893)  58  Fed.  773, 
overruling  obiter  dictum  in  Peck  t*.  Col- 
lins. (1888).  103  U.  S.  660,  26  U.  S.  (L. 
ed.)   512. 

Original  patent  on  void  reissue. — The  de- 
claring of  a  reissue  void  by  the  court  does 
not  reinstate  the  original  patent.  Ebv  r. 
King,  (1895)  158  U.  S.  366,  15  S.  Ct.  972, 
39  U.  8.  (L.  ed.)  1018;  McMurray  v. 
Mallory,  (1884)  111  U.  S.  97,  4  S.  Ct. 
375,  28  U.  S.  (L.  ed.)  365;  Gage  v.  Her- 
ring, (1882)  107  U.  S.  640,  2  S.  CU.  819, 
27  U.  S.  (L.  ed.)  801. 

Prior  infringements. — A  reissued  patent 
will  not  control  infringements  prior  to  its 
issuance.  Moffit  r.  Qarr,  (1862)  1  Black 
273,  17  U.  S.  (L.  ed.)  207;  Hussev  r. 
Bradley.  (1863)  5  Blatchf.  134,  12  Fed. 
Gas.  No.  6,946;  Littlefleld  v.  Perry, 
(1875)  21  Wall.  205.  22  U.  S.  (L.  ed.) 
577;  Woodworth  v.  Hall,  (1846)  Woodb. 
k  M.  248,  30  Fed.  Caa.  No.  18,016. 

If  a  reissue  is  granted  the  patentee  has 
no  rights  except  such  as  grow  out  of  the 
reissued  patent,  and,  although  for  the 
purpose  of  fixing  a  date  to  the  title  in  a 
question  of  priority,  and  of  limiting  the 
period  for  which  the  patent  is  to  run, 
the  date  of  the  original  patent  is  import- 
ant, no  damages  can  be  recovered  for  any 
acts  of  infringement  committed  prior  to 
the  reissue.  Peck  v.  Collins,  (1881)  103 
U.  8.  660,  26  U.  8.   (L.  ed.)  512. 

Effect  on  pending  suits. — The  surrender 
and  reissue  of  a  patent  will  abate  pending 
suits.  Moffit  V.  Garr,  (1862)  1  Black 
273.  17  U.  S.  (L.  ed.)  207;  Meyer  v. 
Pritchard,  (1877)  131  U.  S.  (Appendix) 
ccix.  23  U.  S.  (L.  ed.)  961;  Reedv  u. 
Scott,  (1875)  23  Wall.  352,  23  U.  S. 
(L.  ed.)   109. 


A  surrender  of  a  patent  for  a  reissue 
extinguishes  all  pending  suits  based  on  the 
patent,  and  the  plaintiff  may  not  file  a 
supplemental  bill  founded  on  the  reissue, 
but  must  proceed  by  an  original  bill 
founded  on  the  reissued  patent.  Fry  t*. 
Quinlan,  (1875)  13  Blatchf.  205,  9  Fed. 
Cas.  No.  6,140. 

Summary  of  power  to  reissue. — ''  It 
may  be  regarded  as  the  settled  rule  of 
this  coUrt,"  said  Mr.  Justice  Brown,  de- 
livering the  opinion  of  the  court  in  Top- 
liff  V.  Topliff,  (1892)  146  U.  S.  156,  12 
S.  Ct.  825,  36  U.  S.  (L.  ed.)  658,  "that 
the  power  to  reissue  may  be  exercised 
when  the  patent  is  inoperative  by  reason 
of  the  fact  that  the  specification  as  orig- 
inally drawn  was  defective  or  insufficient, 
or  the  claims  were  narrower  than  the 
actual  invention  of  the  patentee,  provided 
the  error  has  arisen  from  inadvertence  or 
mistake,  and  the  patentee  is  guilty  of  no 
fraud  or  deception ;  but  that  such  reissues 
are  subject  to  the  following  qualifications: 
First,  That  it  shall  be  for  the  same  in- 
vention as  the  original  patent,  as  such 
invention  appears  from  the  specification 
and  claims  of  such  original.  Second,  That 
due  diligence  must  be  exercised  in  discov- 
ering the  mistake  in  the  original  patent, 
and  that  if  it  be  sought  for  the  purpose 
of  enlarging  the  claim,  the  lapse  of  two 
years  will  ordinarily,  though  not  always, 
be  treated  as  evidence  of  an  abandonment 
of  the  new  matter  to  the  public,  to  the 
same  extent  that  a  failure  by  the  inventor 
to  apply  for  a  patent  within  two  years 
from  the  public  use  or  sale  of  his  inven- 
tion is  regarded  by  statute  as  conclusive 
evidence  of  an  abandonment  of  the  patent 
to  the  public.  Third,  That  this  court  will 
not  review  the  decision  of  the  commis- 
sioner upon  the  question  of  inadvertence, 
accident,  or  mistake,  unless  the  matter  is 
manifest  from  the  record;  but  that  the 
question  whether  the  application  was 
made  within  a  reasonable  time  is  in  most 
if  not  in  all  such  cases  a  question  of 
law  for  the  court." 

Prior  to  statute. —  Before  a  reissue  was 
authorized  by  statute  the  courts  sustained 
the  surrendering  and  reissuing  defective 
and  inoperative  patents.  Grant  t\  Ray- 
mond, (1832)  6  Pet.  218,  8  U.  S.  (L.  ed.) 
376;  Shaw  v.  Cooper,  (1833)  7  Pet.  292, 
8  U.  S.  (L.  ed.)  689;  Wilson  v.  Rous- 
seau, (1846)  4  How.  646,  11  U.  S.  (L. 
ed.)    1141. 


Sec.  4917.  [Disclaimer.]  Whenever,  through  inadvertence,  accident, 
or  mistake,  and  without  any  fraudulent  or  deceptive  intention,  a  patentee 
has  claimed  more  than  that  of  which  he  was  the  original  or  first  inventor 
or  discoverer,  his  patent  shall  be  valid  for  all  that  part  which  is  truly  and 
justly  his  own,  provided  the  same  is  a  material  or  substantial  part  of  the 
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thing  patented;  and  any  such  patentee,  his  heirs  or  assigns,  whether  of 
the  whole  or  any  sectional  interest  therein,  may,  on  payment  of  the  fee 
required  by  law,  make  disclaimer  of  such  parts  of  the  thing  patented  as 
he  shall  not  choose  to  claim  or  to  hold  by  virtue  of  the  patent  or  assignment, 
stating  therein  the  extent  of  his  interest  in  such  patent.  •  Such  disclaimer 
shall  be  in  writing,  attested  by  one  or  more  witnesses,  and  recorded  in  the 
Patent-OflSce ;  and  it  shall  thereafter  be  considered  as  part  of  the  original 
specification  to  the  extent  of  the  interest  possessed  by  the  claimant  and 
by  those  claiming  under  him  after  the  record  thereof.  But  no  such  dis- 
claimer shall  affect  any  action  pending  at  the  time  of  its  being  filed,  except 
so  far  as  may  relate  to  the  question  of  unreasonable  neglect  or  delay  in 
filing  it.    [R.S.] 


Act  of  July  8,  1870,  ch.  250,  1«  Stat.  L.  206. 


Constmction. — The  nature  of  this  stat- 
ute is  remedial  and  it  should  be  liberally 
construed  to  benefit  the  patentee.  O'Reil- 
ly V.  Morse,  (1853)  15  How.  62,  14  U.  S. 
(Lu  ed.)  601;  Sessions  v.  Romadka, 
(1892)  145  U.  S.  29,  12  S.  Ct.  799,  36 
U.  S.  (L.  ed.)  609;  Carnegie  Steel  Co.  r. 
Gambia  Iron  Co.,  (W.  D.  Pa.  1898)  89 
Fed.  721. 

This  section  ought  to  be  read  in  connec- 
tion with  R.  S.  sec.  4922,  infra,  p.  372. 
Sessions  r.  Romadka,  (1892)  145  U.  S.  29, 
12  S.  Ct.  799,  36  U.  S.   (L.  ed.)  609. 

Difclaimer  and  reissue  sections  distin- 
guiihed. — Broadly  speaking,  the  disclaim- 
er and  reissue  statutes  have  different  pur- 
poses and  different  results.  I'nder  the 
reissue  and  disclaimer  sections,  there  may 
be  one  of  two  results  according  to  which 
statute  is  availed  of.  In  the  case  of 
reissue,  the  patentee  loses  all  of  the  rights 
which  he  had  prior  to  the  reissue  and 
he  may  ask  for  injunctive  relief  and  dam- 
ages only  from  a  date  subsequent  to  the 
reissue,  while  in  the  case  of  a  proper  dis- 
claimer, the  patentee  may  still  obtain  in- 
junctive relief  or  damages  for  infringe- 
ment prior  to  the  date  of  disclaimer,  or 
both,  in  regard  to  that  part  of  the  inven- 
tion which  is  truly  and  justly  his  own. 
Motion  Picture  Patents  Co.  t*.  Laemmle, 
(S.  D.  N.  Y.  1914)   214  Fed.  787. 

Purpose  of  dieclaimer. — ^The  purpose  of 
a  disclaimer  after  issue  is  to  take  out  of 
a  patent  that  which  has  been  mistakenly 
or  inadvertently  included  in  it,  by  which 
it  is  made  too  broad.  It  must  be  of  some 
distinctii^  and  separable  matters,  and 
may  be  made  use  of  to  avoid  the  effect  of 
having  included  more  devices  than  could 
properly  be  the  subject  of  one  patent,  or 
to  remove  an  ambiguity.  Matters  so  dis- 
claimed cease  to  be  a  part  of  the  inven- 
tion, and  the  patent  is  to  be  construed 
as  though  they  had  never  been  included 
in  it.  Iney  are  not,  however,  to  be  taken 
as  admitted  to  have  been  a  part  of  the 
prior  art.  Manhattan  General  Constr. 
Co.  V.  Helios-Upton  Co.,  (E.  D.  Pa.  1905) 
135  Fed.  785. 


Nature  of  diaclaimer. — Where  a  dis- 
claimer is  made  under  this  statute  it  is 
not  the  same  as  the  statement  in  the 
specification  originally  that  certain  fea- 
tures of  the  invention  are  not  claimed, 
nor  is  it  the  same  as  a  disclaimer  for  the 
purpose  of  avoiding  an  anticipation.  Sut- 
ter f.  Robinson,  (1886)  119  U.  S.  530,  7 
S.  Ct.  376.  30  U.  S.  (L.  ed.)  492;  Jamea 
r.  Campbell,  (1881)  104  U.  S.  356,  26 
IT.  S.  (L.  ed.)  786;  Lyons  t*.  Drucker, 
(C.  C.  A.  2d  Cir.  1901)  106  Fed.  416,  46 
C.  C.  A.  368;  U.  S.  Glass  Co.  t;.  Atlaa 
Glass  Co.,  (W.  D.  Pa.  1898)  88  Fed.  493; 
Michaelis  r.  Larkin,  (E.  D.  Mo.  1899)  91 
Fed.  778. 

When  neceuary. — A  disclaimer  is  nec- 
essary to  keep  the  patent  valid  where 
the  part  claimed  without  right  is  a  mate- 
rial and  substantial  part  of  the  invention. 
Vance  r.  Campbell,  (1862)  1  Black  427, 
17  U.  S.  (L.  ed.)  168;  Hall  V,  Wiles, 
(1851)  2  Blatchf.  194,  11  Fed.  Cas.  No. 
5,954;  Brooks  r.  Jenkins,  (1844)  3  Mc- 
Lean 432,  4  Fed.  Cas.  No.  1,953;  Collins 
Co.  i\  Coeft,  (1889)  130  U.  S.  56,  9  S.  Ct. 
514,  32  U.  S.  (L.  ed.)  858;  Hailes  r. 
Albany  Stove  Co.,  (1887)  123  U.  S.  582, 
8  S.  Ct.  262,  31  U.  S.  (L.  ed.)  284;  Hovey 
V.  Stevens,  (1846)  1  Woodb.  &  M.  290, 
12  Fed.  Cas.  No.  6,746. 

A  patent  is  void  which  claims  more 
than  the  patentee  has  a  right  to  claim. 
O'Reilly  v.  Morse,  (1853)  16  How.  62, 
14  U.  8.  (L.  ed.)  601;  Rice  i\  Gamhart, 
(1874)   34  Wis.  463,  17  Am.  Rep.  448. 

When  allowed  —  Statutory  grounds 
only. — Where  there  is  no  intent  to  defraud 
or  mislead  the  public  a  disclaimer  may  be 
permitted,  but  only  for  the  grounds  al- 
lowed in  the  statute.  Schillinser  v.  Gun- 
ther,  (1879)  17  Blatchf.  66,  21  Fed.  C««. 
No.  12,458;  HaU  r.  Wiles,  (1851)  2 
Blatchf.  194,  11  Fed.  Cas.  No.  6,954; 
Hotchkiss  V.  Oliver,  (1848)  5  Denio  (N. 
Y.)  314. 

Mistake  of  law  or  fact. — ^The  mistake 
may  be  one  of  law  or  fact.  Wycth  r. 
Stone,  (1840)  1  Story  273,  2  Robb.  Pat 
Cas.  23,  30  Fed.  Cas.  No.  18,107. 
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denied.— The  power  to  disclaim 
is  a  beneficial  one,  and  ought  not  to  be 
denied,  except  where  it  is  resorted  to  for 
a  fraudulent  and  deceptive  purpose.  Sea- 
aiona  v.  Romadka,  (1892)  145  U.  S.  29,  12 
S.  CL  799,  36  U.  S.  «(L,  ed.)  609. 

Who  may  diac]aim.~-A  patentee,  his  as- 
signs, or  personal  representative  may  file 
a  disclaimer.  Silsby  v,  Foote,  (1852)  14 
How.  218,  14  U.  S.  (L.  ed.)  394;  Brooks 
F.  Jenkins,  (1844)  3  McLean  432,  4  Fed. 
Caa.  No.  1,953;  Wyeth  f.  Stone,  (1840) 
1  Story  273,  30  Fed.  Cas.  No.  18,107. 

Where  a  patent  is  owned  by  several 
with  undivided  interests  in  the  patent  all 
must  join  in  a  disclaimer.  Myers  v. 
Frame,  (1871)  8  Blatchf.  446,  17  Fed. 
Cas.  No.  9,991;  Wyeth  r.  Stone,  (1840)  1 
Story  273,  30  Fed.  Ca».  No.  18,107;  Rice 
r.  Gamhart,  (1874)  34  Wis.  453,  17  Am. 
Rep.  448. 

A  disclaimer  may  be  filed  by  one  who 
owns  the  entire  interest  in  a  patent 
throughout  a  certain  territory,  and  in 
that  event  the  disclaimer  will  apply  to 
that  territory  alone.  Myers  r.  Frame, 
(1871)  8  Blatchf.  446,  17  Fed.  Cas.  No. 
9,991;  Potter  v.  Holland,  (1858)  4 
Blatehf.  206,  19  Fed.  Cas.  No.  11,329. 

Efsentials  of  diacUimer. — The  interest 
of  the  disclaimant  must  be  stated  in  the 
disclaimer.  Silsby  t*.  Foote,  (1852)  14 
How.  218,  14  U.  S.  (L.  ed.)  394;  Brooks 
V.  Jenkins,  (1844)  3  McLean  432,  4  Fed. 
Caa.  No.  1,953. 

The  part  of  the  patent  disclaimed  must 
also  be  clearly  indicated.  Taylor  f.  Ar- 
cher, (1871)  8  Blatchf.  315,  23  Fed.  Cas. 
No.  13,778. 

Brron  in  disclaimer. — A  reissue  mav  be 
used  to  cure  errors  in  a  disclaimer.  {*op- 
penhusen  r.  Falke.  (1861)  4  Blatchf.  493, 
19  Fed.  Cas.  No.  11,279. 

When  disclaimer  may  be  used  —  Exces- 
sive •matter  only. —  This  section  is  appli- 
cable to  excessive  matter  only.  Hailes  t\ 
Albany  Stove  Co.,  (1887)  123  U.  S.  582, 
8  S.  Ct.  262,  31  U.  S.  (L.  ed.)  284;  Union 
Metallic  Cartridge  Co.  r.  U.  S.  Cartridge 
Co.,  (1884)  112  U.  S.  624,  5  S.  Ct.  475, 
28  U.  S.   (L.  ed.)  828. 

Separable  excess. — ^The  excess  dis- 
claimed must  be  distinct  and  separable, 
and  that  which  remains  must  be  a  sulv 
stantial  part  of  the  patehted  invention 
and  capable  itself  of  being  patented.  Root 
r.  E.  N.  Welch  Mfg.  Co.,  (1880)  17 
Blatchf.  (U.  S.)  478;  Hall  v.  Wiles, 
(1851)  2  Blatchf.  194,  11  Fed.  Cas.  No. 
r>.954;  Vance  v.  Campbell,  (1862)  1  Black 
427.  17  U.  S.  (L.  ed.)  168;  Gill  r.  Wells, 
(1874)  22  Wall.  1,  22  U.  S.  (L.  ed.)  699; 
Hailes  r.  Albany  Stove  Co.,  (1887)  123 
r.  S.  582,  8  S.  Ct.  262,  31  U.  S.  (L.  ed.) 
284;  Bracewell  v.  Passaic  Print  Works, 
(S.  D.  N.  Y.  1901)  107  Fed.  467;  Thomp- 
son r.  N.  T.  Bushnell  Co.,  (C.  C.  A.  2d 
Cir.  1899)  96  Fed.  238,  37  C.  C.  A.  456. 

Multifariousness  in  a  patent  may  be 
disclaimed.     Sessions  r.  Romadka,  (1892) 


146  U.  S.  29,  12  S.  Ct.  799,  36  U.  S.  (L. 
ed.)  609. 

Separate  claims  may  be  disclaimed  and 
the  remainder  left.  Taylor  v.  Archer, 
(1871)  8  Blatchf.  315,  4  Fish.  Pat.  Cas. 
449,  23  Fed.  Caa.  No.  13,778;  Tuck  t\ 
BramhiU,  (1868)  6  Blatchf.  96,  3  Fish. 
Pat.  Cas.  400,  24  Fed.  Cas.  No.  14,213; 
McCormick  v.  Seymour,  ( 1854 )  3  Blatchf. 
209,  15  Fed.  Cas.  No.-  8,727;  Sessions  t?. 
Romadka,  (1892)  145  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  ed.)  609;  Hailes  f, 
Albany  Stove  Co.,  (1887)  123  U.  S.  682, 
8  S.  Ct.  262,  31  U.  S.  (L.  ed.)  284. 

Separable  parts  of  a  claim. — Wliere  a 
single  claim  contams  separable  parts, 
such  separable  parts  may  be  disclaimed. 
Schillinger  v.  Gimther,  (1879)  17  Blatchf. 
66,  21  Fed.  Cas.  No.  12,458;  Sessions  i*. 
Romadka,  (1892)  145  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  ed.)  609;  Hailes  v.  Al- 
bany Stove  Co.,  (1887)  123  U.  S.  582,  8 
S.  Ct.  262,  31  U.  S.  (L.  ed.)  284;  Aiken 
r.  Dolan,  (1867)  3  Fish.  Pat.  Cas.  197,  1 
Fed.  Cas.  No,  110. 

A  disclaimer  can  not  validate  a  claim 
of  a  patent  except  as  to  something  of 
which  the  patentee  was  the  inventor,  and 
which  was  "  a  material  and  substantial 
part  of  the  thing  patented."  A  claim  too. 
broad  in  its  terms  cannot  be  rendered, 
valid  by  a  disclaimer  of  all  except  a 
particular  form  of  construction  which 
may  or  may  not  have  been  embraced  in 
the  broad  language  of  the  claim,  but 
which,  if  so,  was  not  in  any  way  specified 
or  suggested  therein  as  distinguished 
from  other  forms  of  construction.  West- 
inghouse  Air  Brake  Co.  t?.  New  York  Air 
Brake  Co.,  (N.  D.  N.  Y.  1905)  139  Fed. 
266. 

Two  inventions  in  single  claim» — ^Where 
a  single  claim  embraces  two  or  more  in- 
ventions a  disclaimer  is  applicable.  Tuck 
17.  Bramhill,  (1868)  6  Blatchf.  95,  24 
Fed.  Cas.  No.  14,213. 

Claims  too  broad. — Where  the  claims  in 
a  reissue  have  been  broadened  without 
right  a  disclaimer  may  be  used.  Hurlbut 
V.  Schillinger,  (1889)  130  U.  S.  456,  9 
S.  Ct.  684,  32  U.  S.  (L.  ed.)  1011;  Tor- 
rant  V.  Duluth  Lumber  Co.,  (C.  C.  Minn. 
1887)  30  Fed.  830;  Tyler  v.  G»lloway,  (N. 
D.  N.  Y.  1882)  12  Fed.  567;  pchillinger  v. 
Gunther,  (1879)  17  Blatchf.  66,  21  Fed. 
Cas.  No.  12,458. 

Limiting  process. — A  disclaimer  may  be 
used  to  limit  a  process  to  certain  classes 
of  materials.  Bracewell  t\  Passaic  Print- 
works, (S.  D.  N.  Y.  1901)  107  Fed.  467. 
Patentable  feature  of  structure. — A  pat- 
entee cannot  patent  a  structure,  and  by  a 
disclaimer  withdraw  the  invention  which 
makes  the  structure  patentable.  Otis  Ele- 
vator CJo.  V.  Portland  Co.,  (C.  C.  A.  1st 
Cir.  1903)  127  Fed.  557,  62  C.  C.  A.  339, 
affirming  (C.  C.  Me.  1903)  119  Fed.  928. 
Limiting  patent  for  class. —  Where  a 
patent  is  for  a  class  a  disclaimer  may  be 
used  to  limit  it  to  a  particular  variety. 
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Thompson  v.  N.  T.  Buahnell  Co.,  (C.  C. 
A.  2d  Cir.  1899)  96  Fed.  238,  37  C  C.  A. 
456. 

Elements  of  patent  for  combination. — 
Where  a  patent  is  for  a  combination  the 
elements  are  not  separable  and  capable 
of  being  disclaimed.  Vance  v.  Campbell, 
(1862)  1  Black  427,  17  U.  S.  (L.  ed.) 
168;  Gill  V.  Wells,  (1874)  22  Wall.  1, 
22  U.  S.  (L.  ed.)  699;  Cerealine  Mfg.  Co. 
V.  Bates,  (C.  C.  Ind.  1897)  77  Fed.  883; 
Batten  t?.  Clayton,  (1848)  2  Fed.  Cas. 
No.   1,105. 

Immaterial  claim, —  A  claim  which  does 
not  cover  a  material  and  necessary  part 
need  not  be  disclaimed.  McCormick  v. 
8eymour,  (1854)  3  Blatchf.  209,  15  Fed. 
Cas.  No.  8,727;  Hall  v.  Wiles,  (1851)  2 
Blatchf.  194,  11  Fed.  Cas.  No.  5,954; 
Cambria  Iron  Co.  t*.  Carnegie  Steel  Co., 
(C.  C.  A.  3d  Cir.  1899)  96  Fed.  850,  37 
C.  C.  A.  593;  Brush  Electric  Co.  v.  Ft. 
Wayne  Electric  Light  Co.,  (C.  C.  Ind. 
1889)   40  Fed.  826. 

Void  claim. —  Where  a  claim  is  void, 
"whatever  the  reason  may  be  for  such  in- 
validity, it  may  be  disclaimed.  O'Reilly 
i\  Morse,  (1853)  15  How  62,  14  U.  S. 
(L.  ed.)   601. 

Change  in  invention. —  The  invention 
covered  by  the  patent  may  not  be  changed 
by  a  disclaimer  under  this  section.  Grant 
V.  Walter,  (1893)  148  U.  S.  547,  13  S. 
Ct.  fiOO,  37  U.  S.  (L.  ed.)  552;  Hailea 
V.  Albany  Stove  Co.,  (1887)  123  U.  S. 
682,  8  S.  Ct.  262,  31  U.  S.  (L.  ed.)  284; 
McMurray  v.  Mallory,  (1884)  111  U.  S. 
97,  4  S.  Ct.  375,  28  C7.  S.  (L.  ed, )  365; 
Dunbar  v.  Myers,  (1876)  94  U.  S.  187,  24 
U.  S.  (L.  ed.)  34;  Albany  Steam  Trap 
Co.  t?.  Worthington,  (C.  C.  A.  2d  Cir. 
1897)  79  Fed.  966,  51  U.  S.  App.  164, 
26  C.  C.  A,  258;  Cerealine  Mfg.  Co.  c. 
Bates,  (C.  C.  Ind.  1897)  77  Fed.  883; 
White  t?.  E.  P.  Gleason  Mfg.  Co.,  ( 1883 ) 
24  Pat.  Oflf.  Gaz.  205  (S.  D.  N.  Y.  1883) 
17  Fed.   159. 

Specifications  reformed. —  The  specifica- 
tions and  descriptions  may  not  be  re- 
formed by  a  disclaimer.  Sessions  r.  Rom- 
adka,  (1892)  145  U.  S.  29,  12  S.  Ct.  799, 
36  U.  8,  (L.  ed.)  609;  Hailes  V.  Albany 
Stove  Co.,  (1887)  123  U.  S.  582,  8  S. 
Ct.  262,  31  U.  S.    (L.  ed.)   284. 

Amended  ftpecification. —  When  an 
amended  speci^cation  or  supplemental 
description  is  required  a  disclaimer  is  not 
available.  Carpenter  Straw  Sewing  Maeh. 
Co.  f.  Searle,  (C.  C.  A.  2d.  Cir.  1894)  60 
Fed.  82,  20  U.  S.  App.  301,  8  C.  C.  A. 
476;  Thompson  t\  N.  T.  Bushnell  Co., 
(C.  C.  A.  2d  Cir.  1899)  96  Fed.  238,  37 
C.  C.  A.  456. 

Eliminating  disclaimed  parts  of  specifi- 
cations.—  Although  the  specifications  may 
not  be  amended  by  a  disclaimer,  yet  those 
parts  of  the  description  or  specification 
which  cover  the  parts  disclaimed  may  be 
eliminated.        Schillinger      r.      Gunther, 


(1879)  17  Blatchf.  66,  21  Fed.  Cas.  No. 
12,458;  Torrant  r.  Dulujth  Lumber  Co., 
(C.  C.  Minn.  1887)  30  Fed.  830;  Lock- 
wood  t?.  Hooper,  (C.  C.  Mass.  1885)  25 
Fed.  910;  Hailes  v.  Albanv  Stove  Co., 
(N.  D.  N.  Y.  1883)   16  Fed.  240. 

Expired  patent. —  This  section  does  not 
apply  to  an  expired  patent.  Yale  Lock 
Mfg.  Co.  r.  Sargent,  (1886)  117  U.  S. 
536.  6  S.  Ct.  934,  29  U.  S.  (L.  ed.)  954. 

Time  of  filing  disclaimer. — Where  the 
delay  in  filing  the  disclaimer  is  not  un- 
reasonable, such  disclaimer  will  be  per- 
mitted at  any  time  even  though  suit  has 
been  brought  upon  the  patent.  Herring  r. 
Nelson,  (1877)  14  Blatchf.  293,  12  Fed. 
Cas.  No.  6,424;  Tuck  r.  Bramhill,  (1868) 
6  Blatchf.  95,  24  Fed.  Ca«.  No.  14,213; 
Hall  r.  Wiles,  (1851)  2  Blatchf.  194,  11 
Fed.  Cas.  No.  5,954;  Smith  r.  Nichols, 
(1872)  Holmes  172,  6  Fish.  .Pat.  Cas.  61, 
22  Fed.  Cas.  No.  13.084;  Silsby  r.  Foote, 
(1857)  20  How.  378,  15  U.  S.  (L.  ed.) 
953;  Seymour  r.  McCormick,  (1857)  19 
How.  96,  15  U.  S.  (L.  ed.)  557;  Smith  v. 
Nichols,  (1874)  21  Wall.  112,  22  U.  S. 
(L.  ed.)  566;  Dunbar  r.  Mvers,  (1876) 
94  U.  S.  187,  24  U.  S.  (L.  ed.)  34;  Hill 
f.  Biddle,  (E.  D.  I'a.  1886)  27  Fed.  560; 
Myers  r.  Frame,  (1871)  8  Blatchf.  446, 
17  Fed.  Cas.  No.  9.991;  Schillinger  r. 
Gunther,  (1879)  17  Blatchf.  66,  21  Fed. 
Cas.  No.  12,458;  Burdett  v.  Estev,  (1878) 
15  Blatchf.  349,  4  Fed.  Cas.  No.  2,145; 
Guyon  r.  Serrell,  (1847)  1  Blatchf.  244, 
11  Fed.  Cas.  No.  5,881;  Hotchkiss  r. 
Oliver,  (1848)  5  Denio  (N.  Y.)  314. 

Delay  in  filing  disclaimer. —  Unreason- 
able delay  in  filing  disclaimer  should  not 
be  permitted.  Tuck  r.  Bramhill,  (1868) 
6  Blatchf.  95,  24  Fed.  Cas.  No.  14,213; 
McCorm-ick  t?.  Sevmour,  (1854)  3  Blatchf. 
209,  16  Fed.  Cas.  No.  8,727;  Hall  v. 
Wiles,  (1851)  2  Blatchf.  194,  11  Fed. 
Cas.  No.  5,954;  W^inans  r.  New  York,  etc., 
R.  Co.,  (1856)  1  Fish.  Pat.  Cas.  213, 
30  Fed.  Cas.  No.  17,863;  Silsby  r.  Foote. 
(18571  20  How.  378,  16  U.  S.  (L.  ed.) 
953;  O'Reilly  r.  Morse,  (1853)  16  How. 
63,  14  U.  S.  (L.  ed.)  601;  Brooks  r. 
Jenkins,  (1844)  3  McLean  432,  4  Fed.  Cas. 
No.  1,953;  Smith  r.  Nichols,  (1874)  21 
Wall.  112,  22  U.  S.  (L.  ed.)  566;  Sessions 
17.  Romadka,  (1892)  145  U.  S.  29,  12  S. 
Ct.  799.  36  U.  S.  (L.  ed.)  609;  Hailes 
r.  Albanv  Stove  Co.,  (1887)  123  U.  S. 
582,  8  S.'Ct.  262,  31  V.  S.  (L.  ed.)  284; 
Yale  Lock  Mfg.  Co.  r.  Sargent,  (1886) 
117  U.  S.  536,  6  S.  Ct.  934,  29  U.  S. 
(L.  ed.)  954;  Gage  v.  Herring,  (1882) 
107  tJ.  S.  640,  2  S.  Ct.  819,  97  U.  8. 
(L.  ed.)  601;  Dunbar  f.  Myers,  (1876) 
94  U.  S.  187,  24  U.  S.  (L.  ed.)  34;  Motion 
Picture  Patents  C5o.  i\  Laemmle,  (S.  D. 
N.  Y.  1914)  214  Fed.  787;  Thomson- 
Houston  Electric  Co.  f.  Union  R.  Co., 
(S.  D.  N.  Y.  1898)  84  Fed.  888;  Kittle 
r.  Hall,  (S.  D.  N.  Y.  1887)  30  Fed.  239; 
Parker  r.  Stiles,   (1849)  5  McLean  44,  18 


PATENTS 


235 


Fed.  Gas.  No.  10,749;  Burdett  f.  Estey, 
(1878)  15  Blatdif.  349,  4  Fed.  Gas.  No. 
2,145. 

Determination  of  unreasonable  delay. — 
Unreasonable  delay  in  filing  a  disclaimer 
depends  upon  the  circumstances  of  each 
particular  case  and  is  a  mixed  question 
of  law  and  fact.  Singer  v.  Walmsley, 
(1860)  1  Fish.  Pat.  Gas.  558,  22  Fed.  Gas. 
No.  12,900;  Sevmour  v.  McCormick, 
(1867)  19  How.  96,  15  U.  S.  (L.  ed.)  657; 
Brooks  r.  Jenkins,  (1844)  3  McLean  432, 
4  Fed.  Gas.  No.  1,953;  Washburn  v.  Gould, 
(1844)  3  Story  122,  29  Fed.  Gas.  No. 
17,214;  Lippineott  v.  Kelly,  (1844)  1 
West.  L.  J.  513,  16  Fed.  Gas.  No.  8,381. 

Effect  of  disclaimer. — A  disclaimer 
merely  limits  an  existing  patent.  Dun- 
bar 17.  Myers,  (1876)  94  U.  S.  187,  24 
U.  S.  (L.  ed.)  34;  Guyon  v,  Serrell, 
(1847)  1  Blatchf.  244,  11  Fed.  Gas.  No. 
5,881;  Hall  c.  Wiles,  (1861)  2  Blatchf. 
194,  11  Fed.  Gas.  No.  5,954. 

The  language  disclaimed  is  no  longer 
a  part  of  the  specifications.  Simplex  Ry. 
Appliance  Go.  r.  Pressed  Steel  Gar  Go., 
(G.  C.  A.  2d  Gir.  1911)  189  Fed.  70, 
110  C.  C.  A.  634. 

Effect  of  disclaimer  of  immaterial  part. 
^A  disclaimer  is  wholly  inoperative  when 
it  disclaims  an  immaterial  or  unsub- 
stantial part  of  the  invention  and  in  no 
way  limits  the  legal  effect  of  the  patent 
originally  granted.  Gambria  Iron  Go.  v. 
Garnegie  Steel  Go.,  (G.  G.  A.  3d  Gir.  1899) 
96  Fed.  850,  37  G.  G.  A.  593. 

Parts  not  disclaimed. — The  parts  of  a 
patent  not  disclaimed  are  not  affected  by 
the  disclaimer.  Graham  v.  Earl,  ( C.  C. 
A.  9th  Gir.  1897)  82  Fed.  737,  92  Fed. 
165,  48  U.  S.  App.  691,  34  G.  C.  A.  267; 
Black  r.  Thorne,  (1872)  10  Blatch.  66, 
3  Fed.  Gas.  No.  1,466;  O'ReiUy  r.  Morse, 
(1853)  15  How.  62,  14  U.  S.  (L.  ed.) 
601. 

Effect  of  failure  to  disclaim. — Where, 
in  a  suit  for  infringement  of  a  patent,  one 
claim  involved  is  held  valid  and  in- 
fringed, and  another  void  for  lack  of  in- 
vention, while  under  R.  S.  sec.  973  (title 
GosTS,  vol.  2,  p.  640),  the  complainant 
cannot  recover  costs  unless  a  disclaimer  is 
filed  as  to  the  claim  adjudged  invalid, 
such  disclaimer  will  not  be  required  as  a 
condition  precedent  to  the  recovery  of 
profits  or  damages  for  infringement  of 
the  valid  claim.  Flecker  v.  Poorman,  (S. 
D.  Ohio  1905)    147  Fed.  528. 

Construction  of  patent  after  disclaimer. 
—  Where  a  disclaimer  has  been  made  and 
recorded  the  construction  of  the  patent  is 
then  to  be  the  same  as  if  it  had  never 
included  the  disclaimed  part.  Clark  t\ 
Kenrick,  (1843)  12  M.  k  W.  219;  Seed  v. 
Miggins,  (1858)  8  £1.  &  Bl.  755,  92  £.  G. 
L.  767;  Taylor  i?. Archer,  ( 1871 )  8  Blatchf. 
315,  23  Fed.  Gas.  No.  13,778;  McCormick 
r.  Sevmour,  (1854)  3  Blatchf.  209.  15 
Fed.  Cas.  No.  8,727;  O'Reillv  r.  Morse, 
(1853)  15  How.  62,  14  U.  S.  (L.  ed.)  601; 


Dunbar  v.  Myers,  (1876)  94  U.  S.  187, 
24  U.  S.  (L.  ed.)  34;  Atlantic  Giant 
Powder  Go.  r.  Hulings,  (W.  D.  Pa.  1884) 

21  Fed.  519. 

Disclaimer  as  part  of  original  specifica- 
tions.— A  disclaimer  completely  executed 
becomes  a  part  of  the  original  specifi- 
cation as  far  as  the  interests  of  those 
making  it  are  concerned.  Ralston  v. 
Smith,  (1860)  9  G.  B.  N.  S.  117,  99  K.  C. 
L.  117;  Smith  v.  Nichols,  (1876)  21  Wall. 
112,  22  U.  S.  (L.  ed.)  566;  Dunbar  f. 
Myers,  (1876)  94  U.  S.  187,  24  U.  S.  (L. 
ed.)  34;  Graham  r.  Earl,  (G.  C.  A.  9th 
Gir.  1897)  82  Fed.  737,  27  G.  C.  A.  377; 
Wyeth  V.  Stone,  (1840)  1  Story  273,  30 
Fed.  Gas.  No.  18,107. 

Disclaimer  filed  while  suit  pending. — If 
the  disclaimer  were  filed  during  the  pen- 
dency of  the  suit,  the  plaintiff  would  not 
be  entitled  to  the  benefit  thereof  in  that 
suit.  Reed  v.  Gutter,  (1841)  1  Story 
590,  20  Fed.  Gas.  No.  11,645;  Sessions  t*. 
Romadka,  (1892)  145  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  ed.)  609. 

A  suit  pending  when  a  disclaimer  is 
filed  is  not  to  be  affected  by  such  filing, 
so  as  to  prevent  the  plaintiff  from  recov- 
ering in  it,  unless  it  appears  that  the 
plaintiff  unreasonably  neglected  or  de- 
layed to  file  the  disclaimer.  Tuck  v, 
Bramhill,  (1868)  6  Blatchf.  95,  24  Fed. 
Gas.  No.  14,213;  Guyon  v.  Serrell,  (1847) 
1  Blatchf.  244,  11  Fed.  Gas.  No.  5,881; 
Hall  f.  Wiles,  (1851)  2  Blatchf.  194,  11 
Fed.  Gas.  No.  5,954;  Sessions  v.  Romad- 
ka, (1892)  145  U.  S.  29,  12  S.  Ct.  799, 
36  I  J.  S.   (L.  ed.)  609. 

Costs  in  pending  suits. —  Costs  may  not 
be  recovered  by  the  plaintiff  where  the 
disclaimer  is  not  filed  until  after  he  sues. 
Hall  f.  Wiles,  (1851)  2  Blatchf.  194,  11 
Fed.  Cas.  No.  5,954;  Guyon  r.  Serrell, 
(1847)  1  Blatchf.  244,  11  Fed.  Gas.  No. 
5,881;  Silsby  v,  Foote,  (1858)  20  How. 
378,  15  U.  S.  (L.  ed.)  953;  Seymour  t'. 
McCormick.  (1857)  19  How.  96,  15  U.  S. 
(L.  ed.)  557;  0*ReiUy  i\  Morse,  (1853) 
lo  How.  62,  14  U.  S.  (L.  ed.)  601;  Smith 
V.  Nichols,  (1875)  21  Wall.  112,  22U.  S. 
(L.  ed.)  566;  Sessions  v.  Romadka, 
(1892)  145  U.  S.  29,  12  S.  Ct.  799,  36 
U.  S.  (L.  ed.)  609;  Gage  v.  Herring, 
(1882)  107  U.  S.  640,  2  S.  Ct.  819,  27 
b.  S.  (L.  ed.)  601;  Aiken  r.  Dolan, 
(1867)  3  Fish.  Pat.  Cas.  197,  1  Fed.  Cas. 
No.  110;  Reed  «.  Cutter,  (1841)  1  Story 
590,  20  Fed.  Cas.  No.  11,645;  Burdett  v. 
Estey,  (1878)  15  Blatchf.  349,  4  Fcjd. 
Cas.  No.  2,145;  Myers  v.  Frame,  (1871)  8 
Blatchf.  446,  17  Fed.  Cas.  No.  9,991; 
Schillinger  i\  Gunther,  (1879)  17  Blatchf. 
66,  21  Fed.  Cas.  No.  12,458;  Singer  r. 
Walmsley,   (1860)    1  Fish.  Pat.  Cas.  558, 

22  Fed.  Gas.  No.  12,900;  Tavlor  v.  Archer, 
(1871)  8  Blatchf.  315,  23  Fed.  Cas.  No. 
13,778;  Tuck  v.  Bramhill,  (1868)  6 
Blatchf.  95,  24  Fed.  Cas.  No.  14.213; 
Proctor  r.  Brill,  (1883)  13  W.  N.  C. 
(Pa.)  252. 


236 


7  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  4918.  [Suits  touching  interfering  patents.]  Whenever  there  are 
interfering  patents,  any  person  interested  in  iany  one  of  them,  or  in  the 
working  of  the  invention  claimed  under  either  of  them,  may  have  relief 
against  the  interfering  patentee,  and  all  parties  interested  under  him,  by- 
suit  in  equity  against  the  owners  of  the  interfering  patent ;  and  the  court, 
on  notice  to  adverse  parties,  and  other  due  proceedings  had  according  to 
the  course  of  equity,  may  adjudge  and  declare  either  of  the  patents  void 
in  whole  or  in  part,  or  inoperative,  or  invalid  in  any  particular  part  of  the 
United  States,  according  to  the  interest  of  the  parties  in  the  patent  or  the 
invention  patented.  But  no  such  judgment  or  adjudication  shall  affect 
the  right  of  any  person  except  the  parties  to  the  suit  and  those  deriving 
title  under  them  subsequent  to  the  rendition  of  such  judgment.    [R.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  207. 

R.  S.  sees.  4:919-A922,  relating  to  emits  for  infringements,  are  given  infra,  pp.  288- 
372. 


Interpretation. — This  section  was  not 
intended  to  apply  only  to  the  ascertain- 
ment of  the  issue  of  priority  between  two 
different  vendors,  but  applies  also  to  a 
case  where  the  alleged  interfering  patents 
have  been  issued  to  the  same  inventor  as 
patentee.'  While  in  the  case  of  patents 
granted  to  the  same  inventor,  the  mo- 
ment the  fact  of  identity  of  claims  is  es- 
tablished, the  second  patent  becomes  ipso 
facto  void,  yet  the  question  of  identity 
must  be  established  in  some  proceeding 
and  the  language  of  section  4918  appar- 
ently establishes  the  proper  proceeiding. 
"The  broad  language  'may  adjudge  and 
declare  either  the  patents  void'  includes 
the  power  to  declare  void  a  second  patent 
interfering  with  a  prior  patent  to  the 
same  patentee.  Otherwise,  in  case  of  in- 
terfering patents  issued  to  the  same  pat- 
entee, there  is  no  remedy  for  the  assignee 
of  the  prior  patent  where  an  improper  or 
fraudulent  use  is  attempted  to  be  made 
of  the  subseouent  patent.  Under  the 
language  of  the  act  providing  for  '  due 
proceemngs  had  according  to  the  course  of 
equity/  and  under  the  decisions,  jurisdic- 
tion lies  imder  section  4918  to  grant  an 
injunction.*'  Keystone  TVading  Co.  v. 
Zapota  Mfg.  Go.,  (E.  D.  Pa.  1914)  210 
Fed.  456. 

Conclusiveness  of  commissioner's  deci- 
sion.— I'he  decision  of  the  commissioner 
is  not  conclusive  if  the  defeated  party 
chooses  to  contest  his  decision  by  a  direct 
attack  upon  the  interfering  patent  in  a 
suit  in  equity.  But  it  may  well  be  held 
that  where  the  statutory  mode  is  not 
adopte<f,  the  decision  of  the  patent  office 
should  be  considered  conclusive.  Hubel 
r.  Tucker,  (S.  D.  N.  Y.  1886)  24  Fed. 
701. 

Effect  of  decision  of  patent  ofSce. — The 
decision  of  the  patent  office  upon  the 
question  of  priority  of  invention  is  en- 
titled to  great  weight  and  must  be  over- 
come by  testimony  sufficient  in  character 
and  amount  to  carry  thorough  conviction. 


Ecaubert  v,  Appleton,  (C.  G.  A.  2d  Oir. 
1895)  67  Fed.  917,  35  U.  S.  App.  221, 
15  C.  G.  A.  73. 

A  patent  duly  issued  cannot  be  made 
void  by  subsequent  action  of  the  patent 
office,  but  that  power  rests  with  the  courts 
alone.  The  patentee's  acquiescence  in 
such  subsequent  action,  however,  when 
material,  should  be  considered  by  the 
court  in  ascertaining  what  right  he  ac- 
quired by  the  grant.  Miica  Insulator  Go. 
V.  Gommercial  Mica  Go.,  (N.  D.  111.  1907) 
157   Fed.  90. 

Basis  of  suit — Actual  confUot, — ^To  make 
out  a  case  under  this  section  for  adjudg- 
ing a  patent  void  for  interference,  there 
must  be  an  actual  conflict  and  not  mere 
infringement,  and  in  determining  whether 
there  is  an  interference  the  court  cannot 
go  beyond  the  claims  as  to  which  it  is 
charged  so  as  to  consider  the  patent  as  a 
whole.  Donner  v,  American  Sheet,  etc., 
Co.,    (W.  D.  Pa.   1908)    160  Fed.  971. 

Substantial  identity  of  patents. —  This 
section  gives  the  court  jurisdiction  only 
to  adjudicate  between  patents,  the  claims 
of  which  are  substantially  identical,  and, 
where  such  identity  is  not  shown,  it  can- 
not declare  a  later  patent  invalid  for 
want  of  patentability.  Boston  Pneumatic 
Power  Co.  v.  Eureka  Patents  Co.,  (G.  C. 
Mass.  1905)    139  Fed.  29. 

Surrender  for  reiasue. — ^The  surrender 
of  a  patent  for  the  purpose  of  obtaining 
a  reissue  does  not  affect  the  right  of  a 
party  to  maintain  a  suit  for  relief  against 
an  interfering  patent.  Palmer  Pnenmatie 
Tire  Co.  v.  Lozier,  (N.  D.  Ohio  1896) 
69  Fed.  346. 

Jurisdiction. — ^When  no  interference  ex- 
ists in  fact  the  proceeding  mav  be  dis- 
missed, as  jurisdiction  under  this  section 
is  dependent  upon  interference.  Gold,  etc., 
Ore  Separating  Co.  f.  U.  S.  Disint^at- 
ing  Ore  Co.,  01869)  6  Blatchf.  307,  10 
Fed.  Gas.  No.  5,508;  Tyler  r.  Hyde, 
(1851)  2  Blatchf.  308,  24  Fed.  Gas.  No. 
14.300:  Garratt  r.  Seibert,   (1878)  98  U. 
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S.  76,  25  U.  S.  (L.  ed.)  84;  Gilmore  c. 
Oolay,  (1869)  3  Fish  Pat.  Caa.  622;  Nor- 
ton r.  Jensen.  (C.  C.  A.  9th  Cir.  1898)  90 
Fed,  41o,  61  V.  S.  App.  291,  a3  C.  C.  A. 
141;  Stonemetz  Printer's  Machinery  Co. 
p.  Brown  Folding  Mach.  Co.,  (W.  D.  Pa. 
1893)  67  FM.  601;  Dederick  r.  Fox,  (W. 
D.  Pa.  1893)  56  Fed.  714;  Lowry  f. 
Cowles  Electric  Smelting,  etc.,  Co.,  (N.  D. 
Ohio  1893)  56  Fed.  488;  Nathan  Mfg.  Co. 
r.  Craig,  (C.  C.  Mass.  1892)  49  Fed.  370; 
Electrical  Accumulator  Co.  r.  Brush  Elec- 
tric Co.,  (N.  D.  Ohio  1890)  44  Fed.  602; 
Morris  r.  Kempshall  Mfg.  Co.,  (C.  C. 
Conn.  1884)  20  Fed.  121;  Putnam  r. 
Hutchinson,  (N.  D,  111.  1882)  12  Fed.  181. 

The  former  Circuit  Court  [now  District 
Court]  had  power  in  a  suit  in  equity  to 
decide  upon  the  interfering  patents  with- 
out any  exceptions  or  limitations.  Union 
Paper-Bag  Mach.  Co.  v.  Crane,  (1874) 
Holmes  429,  24  Fed.  Cas.  No.  14,388. 

Bemedy  —  BiUi  for  infringement. — ^A 
suit  for  infringement  which  proceeds 
plainly  upon  the  theory  that  the  defend- 
ants are  trespassers,  although  acting 
strictly  within  the  terms  of  a  prior  grant, 
and  that  they  are  liable  to  the  subsequent 
natentee  for  profits  and  damages,  eren 
oeiore  the  invalidity  of  the  prior  grant 
has  been  judicially  ascertained,  would  not 
seem  to  be  a  proper  remedy  in  view  of  the 
fact  that  a  more  appropriate  remedy  has 
been  provided  by  atatute.  American  Roll- 
Paper  Co.  t;.  Kn^p,  (E.  D.  Mo.  1890)  44 
Fed.  609. 

WkiU  applieaiion  is  pending  in  patent 
ofice. —  Wkese  the  plaintiff's  application 
for  a  patent  is  stilt  pending  in  Uie  patent 
office,  and  the  result  thereof  i«  not  known 
and  may  be  regarded  as  uncertain,  a  court 
of  equity  will  not,  in  advance  of  the  com- 
misaioner's  decision,  decide  that  the  de- 
fendant had  procured  a  patent  by  fraud, 
of  which  the  complainant  was  the  first 
and  original  inventor.  The  validity  of  the 
dalends^t's  patent  will  not  be  decided  in 
such  a  collateral  prodeeding.  If  the  plain- 
tiff succeeds  in  his  application  for  a  pat- 
ant  he  will  then  be  m  a  position  to  test 
the  validity  of  the  defendant's  patent  by 
a  suit  for  infringement,  which  is  the  legiU 
and  orderly  method  of  presenting  the 
question.  Hoeltge  v,  Hoeller,  (1870)  2 
Bond  386,  12  Fed.  Cas.  No.  6,674. 

Procednre  and  psactice. — Modes  of  pro- 
cedure,—  The  phrase  ''due  proceedings 
had  according  to  the  course  of  equity,'' 
seems  to  have  been  added  to  the  previous 
I^islation  and  intended  as  a  limitation 
upon  the  remedy  and  to  conclude  the  par- 
ties to  three  modes  of  procedure  recog- 
nised in  equity  practice.  Lock  wood  t*. 
Cleaveland.  (C.  C.  N.  J.  1881)  6  Fed. 
721. 

ComceUaiion  prior  to  suit  for  infringe- 
mm^U — The  holder  of  the  patent  last 
iaauad  need  not  obtain  the  eaAeellation  of 
^  aalier  patent  Vy  a  decree  under  this 


4c>ction  in  order  to  sue  the  owner  of  tlie 
first  patent  for  infringement.  Western 
Electric  Co.  v.  Sperry  Electric  Co.,  (C.  C. 
A.  7th  Cir.  1894)  59  Fed.  296,  18  U.  S. 
App.  472,  8  C.  C.  A.  129. 

Service  of  notice  on  parties  outside  of 
the  district  that  a  suit  under  this  section 
for  the  cancellation  of  an  interfering  pat- 
ent has  been  brought  is  without  authority, 
and  the  practice  cannot  be  sustained.  Lig- 
gett, etc..  Tobacco  Co.  v.  Miller,  (E.  D. 
Mo.  1880)   1  Fed.  203. 

Pending  suit  in  another  court, —  Where 
on  an  interference  declared,  the  examiners, 
the  commissioner,  and  the  District  Court 
each  give  a  different  decision  on  the  ques- 
tion of  prior  use  and  anticipation,  and  a 
bill  is  filed  for  the  repeal  of  one  of  the 
conflicting  patents,  and  wliile  this  suit  is 
pending  the  same  plaintiff  files  a  bill  in 
the  court  of  another  district  against  an- 
other defendant,  the  latter  court  will  not 
decide  the  question  involved,  but  will  re- 
tain the  bill  until  the  court  in  the  former 
suit  has  made  a  final  decision  between  the 
conflicting  patents.  Lockwood  v,  Cufter 
Tower  Co.,  (C.  C.  Mass.  1882)  11  Fed. 
724. 

Parties. — The  assignee  of  a  patent  pen- 
dente lite  may  be  made  a  party  to  the  pro- 
ceedings by  an  original  bill  in  the  nature 
of  a  supplemental  bill.  Ecaubert  v,  Apple- 
ton,  (C.  C.  A.  2d  Cir.  1895)  67  Fed.  917, 
35  U.  S.  App.  221,  15  C.  C.  A.  73. 

This  section  permits  a  patentee  to  main- 
tain a  suit  in  equity  against  the  owner  of 
an  interfering  patent  to  annul  the  latter. 
Briggs  r.  United  Shoe  Machinery  Co., 
(1915)  239  U.  S.  48,  36  S.  Ct.  6,  60  U.  8. 
(L.  ed.)  138. 

Pleadings  —  Sufficiency  of  biU.—  The 
bill  must  show  that  the  interfering  patent 
is  owned  by  the  defendant  in  order  to  be 
good  as  against  a  special  demurrer.  Na- 
than Mfg.  Co.  V.  Craig,  (C.  C.  Mass.  1889) 
47  Fed.  622. 

Prior  use,  sale,  and  knowledge  must  he 
denied, — ^A  biU  to  declare  an  interfering 
patent  void  must  show  that  the  plaintiff's 
patent  was  not  known,  used,  sold,  etc.,  for 
more  than  two  years  prior  to  his  appli- 
cation, else  it  will  be  bad  on  demurrer. 
Nathan  Mfg.  Co.  v.  Craig,  (C.  C.  Mass. 
1889)  47  Fed.  522. 

Exceptions  to  immaterial  allegations.'-^ 
If  an  allegation  in  a  bill  for  relief  against 
a  conflicting  patent  is  not  material  and 
pertinent,  the  ckfjttHon  should  be  made  by 
exception  and  not  by  demurrer.  Stone- 
metz Printers'  Machinery  Co.  v.  Brown 
Folding  Mach.  Co.,  (W.  D.  Pa.  1891)  46 
Fed.  72. 

A  bill  is  not  demurrable  for  misjoimder 
of  causes  of  action  because  it  prays  an 
adjudication  concerning  conflicting  pat- 
ents and  also  alleged  an  infringement  of 
the  plaintiff's  patent  and  prays  an  ac- 
ecMuting  and  damages.  Leach  v.  Chandler, 
(0.  C.  Ind.  1883)    18  Fed.  262;  Swift  V. 
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Jenka,  (N.  D.  N.  Y.  1884)  19  Fed.  641; 
HoUiday  t;.  Pickhardt,  (S.  D.  N.  Y.  1887) 
29  Fed.  853;  American  Roll-Paper  Co.  r. 
Knopp,  (E.  D.  Mo.  1890)  44  Fed.  609; 
Stonemetz  Printers'  Machinery  Co.  f. 
Bk-own  Folding  Mach.  Co..  (W.  D.  Pa. 
1891)  46  Fed.  72;  Ayling  t:  Hull,  (1866) 
2  Cliff.  494,  2  Fed.  Cas.  No.  686. 

Express  denial  of  interference. —  Where 
a  bill  is  brought  for  the  avoidance  of  an 
interfering  patent,  and  defendant  wishes 
to  show  that  there  is  no  interference,  he 
should  expressly  deny  it  in  his  answer  and 
not  impliedly  admit  it.  Gold,  etc.,  Ore 
Separating  Co.  v.  U.  S,  Disintegrating  Ore 
Co.,  (1869)  6  Blatchf.  307,  10  Fed.  Cas. 
No.  5,508. 

And  where  the  answer  denies  the  inter- 
ference and  it  is  apparent  there  is  none, 
the  bill  will  be  dismissed.  Nathan  Mfg. 
Co.  V.  Craig,  (C.  C.  Mass.  1892)  49  Fed. 
370. 

Implied  admission  of  interference. —  It 
is  not  necessary  to  inquire  whether  there 
was  an  interference  where  the  answer  does 
not  deny  but  rather  impliedly  admits  it. 
Garratt  r.  Seibert,  (1878)  98  U.  S.  75, 
25  U.  S.    (L.  ed.)    84. 

Supplemental  bill  setting  up  disclaimers. 
— .  In  a  suit  under  this  section  to  set  aside 
an  interfering  patent  the  plaintiff  filed  a 
supplemental  bill  alleging  that  since  filing 
certain  disclaimers  in  the  patent  office  his 
patent  did  not  interfere  with  the  defend- 
ant's and  praying  that  his  original  bill  be 
dismissed ;  the  court  held  that  since  in  the 
absence  of  a  cross-bill  there  was  no  other 
way  by  which  the  facts  could  be  made  to 
appear  the  supplemental  bill  would  be  al- 
lowed to  stand,  the  defendant  praying  for 
affirmative  relief.  Electrical  Accumulator 
Co.  r.  Brush  Electric  Co.,  (N.  D.  Ohio 
1890)  44  Fed.  602. 

Issues. — Interference  and  priority  of  in- 
vention are  the  only  questions  which  can 
be  considered  in  a  suit  to  avoid  a  conflict- 
ing patent.  Pentlarge  r.  Pentlarge,  (E. 
D.  N.  Y.  1884)  19  Fed.  817;  Lockwoodf?. 
Cleaveland,  (C.  C.  N.  J.  1884)  20  Fed. 
164;  Sawyer  v.  Maasey,  (S.  D.  Ga.  1886) 
25  Fed.  144;  American  Clay-Bird  Co.  f. 
Ligowski  Clay-Pigeon  Co.,  (S.  D.  Ohio 
1887)  31  Fed.  466;  Electrical  Accumu- 
lator Co.  V.  Brush  Electric  Co.,  (N.  D. 
Ohio  1890)  44  Fed.  602;  Stonemetz  Print- 
ers' Machinery  Co.  t*.  Brown  Folding 
Mach.  Co.,  (W.  D.  Pa.  1891)  46  Fed.  72; 
Nathan  Mfg.  Co.  t?.  Craig,  (C.  C.  Mass. 
1889)  47  Fed.  622, 

"  If  the  defendant  in  such  an  action 
may  attack  the  plaintiff's  invention  upon 
any  ground  which  the  statute  permits  to 
be  set  up  by  answer  in  an  action  for  in- 
fringement, it  would  often  result  that  the 
proceeding  would  fail  to  secure  an  adjudi- 
cation of  the  question  of  interference  and 
so  the  proceeding  be  rendered  futile  for 
the  purpose  which  the  statute  intended 
should    be   accomplished."     Pentlarge   v. 


Pentlarge,  (E.  D.  N.  Y.  1884)  19  Fed. 
817.  Contra,  Foster  v.  Lindsay,  (1876)  3 
Dill.  126,  9  Fed.  Cas.  No.  4,976,  (1874)    1 

B.  &  A.  Pat.  Cas.  605,  9  Fed.  Cas.  No. 
4,976. 

The  invalidity  of  a  patent  fpr  other  rea- 
sons than  priority  of  invention  ia  not  in 
issue  in  this  proceeding.  Stonemetz  Print- 
ers' Machinery  Co.  t*.  Brown  Folding 
Mach.  Co.,  (W.  D.  Pa.  1891)   46  Fed.  72. 

The  question  of  patentability  is  not  in- 
volved in  suits  under  this  section.  The 
sole  issue  is  that  of  priority  of  invention. 
Palmer  Pneumatic  Tire  Co.  t\  Lozier,  (N. 
D.  Ohio  1897  J  84  Fed.  659;  American 
Clay-Bird  Co.  t\  Ligowski  Clay-Pigeon 
Co.,  (S.  D.  Ohio  1887)  31  Fed.  466;  Saw- 
yer t;.  Massey,  (S.  D.  Ga.  1886)  25  Fed. 
144. 

Want  of  novelty^  prior  use,  or  hnotol- 
edge,  is  not  material  and  cannot  be  liti- 
gated. Electrical  Accumulator  Co.  v. 
Bush  Electric  Co.,  (N.  D.  1890)  44  Fed. 
602;  Pentlarge  r.  Pentlarge,  (E.  D.  N.  Y. 
1884)  19  Fed.  817;  Nathan  Mfg.  Co.  v. 
Craig,  (0.  C.  Mass.  1889)  47  Fed.  522; 
Stonemetz  Printer's  Machinery  Co.  o. 
Brown  Folding  Mach.  Co.,  (W.  D.  Pa. 
.1893)  67  Fed.  601.  Contra,  Foster  t>. 
Lindsav,  (1875)  3  Dill.  126,  9  Fed.  Cas. 
No.  4,976,  ( 1874 )  1  B.  &  A.  Pat.  Cas.  605, 
9  Fed.  Cas.  No.  4,975. 

There  is  no  authority  in  the  statute  to 
set  aside  or  annul  a  patent  for  mere  want 
of  novelty.     Lockwood  «;.  Cleveland,    (C. 

C.  N.  J.  1884)  20  Fed.  164. 

Questions  of  the  duration  of  either  pat- 
ent hy  reason  of  the  existence  of  a  foreign 
patent,  which  would  involve  incidentafiy 
the  question  of  the  identity  of  the  two, 
are  equally  beyond  the  power  of  the  court. 
Electrical  Accumulator  Co.  r.  Brush  Elec- 
tric Co.,   (N.  D.  Ohio  1890)   44  Fed.  602. 

Where  hill  for  infringement  is  added, — 
A  distinction  has  been  made  between  a 
case  brought  solely  to  declare  an  interfer- 
ing patent  void  and  one  in  which,  in  addi- 
tion- to  this,  the  bill  is  brought  for  in- 
fringement; and  it  is  said  or  intimated 
that  in  the  latter  case  every  question 
which  might  properly  be  put  in  issue  on 
an  ordinary  suit  for  infringement  might 
be  raised.  Electrical  Accumulator  Co.  r. 
Brush  Electric  Co.,  (N.  D.  Ohio  1890)  44 
Fed.  602;  Holliday  v.  Pickhardt,  (S.  D. 
N.  Y.  1887)  29  Fed.  863;  Stonemeti 
Printers'  Machinery  Co.  v.  Brown  Folding 
Mach.  Co.,  (W.  D.  Pa.  1891)  46  Fed.  72. 

But  where  a  bill  prays  that  the  defend- 
ant's patent  be  adjudged  void  by  reason  of 
its  interference  with  the  plaintifTs  patent, 
and  the  answer  prays  that  the  plaintiff's 
patent  may  be  declared  void  and  that  the 
plaintiff  may  be  restrained  from  disposing 
of  it  or  making  use  of  it,  directly  or  in- 
directly, the  court  is  not  justified  in  treat- 
ing either  pleading  as  a  bill  for  infringe- 
ment in  onier  to  allow  questions  outside 
of  interference  or  priority  to  be  raiaedl 
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Electrical  Aoeumulator  Co.  v.  Brush  Elec- 
tric Co.,  (N.  D.  Ohio  1890)  44  Fed.  602. 

Determining  question  of  interference. — 
In  a  suit  under  this  section  the  question 
whether  an  interference  exists  or  not  is 
one  which  must  be  determined  from  an  in- 
spection of  the  pleadings  and  proofs,  and 
is  no  more  to  be  raised  upon  a  petition 
by  the  plaintiff  for  leave  to  dismiss  its 
bill  than  is  the  question  of  the  priority  of 
the  respective  patents.*  Electrical  Ac- 
cumulator Co.  V.  Brush  Electric  Co.,  (N. 
D.  Ohio  1890)  44  Fed.  602. 

The  question  of  interference  ie  deter- 
mined by  the  claims,  not  by  the  general 
appearance  and  functions  of  the  machine, 
shown  but  not  claimed.  Dederick  t*.  Fox, 
(W.  D.  Pa.  1893)  56  Fed.  714. 

Natnre  of  proceeding  and  rales  govem- 
iag. —  A  proceeding  under  this  section  is 
an  independent  proceeding  upon  independ- 
ent testimony,  and  the  usual  rules  which 
are  applicable  to  a  suit  in  equity  will 
govern.  Ecaubert  r.  Appleton,  (C.  C.  A. 
2d  Cir.  1895)  67  Fed.  917,  35  U.  S.  App. 
221,  15  C.  C.  A.  73;  In  re  Squire,  (1877) 
3  B.  A  A.  Pat.  Gas.  133,  22  Fed.  Cas.  No. 
13,269. 

Dismissal  of  bill  or  cross-bill. —  As  the 
very  object  of  the  statute  is  to  save  the 
necessity  of  two  suits,  it  would  be  mani- 
festly unjust  to  permit  either  the  plaintiff 
or  defendant  to  put  an  end  to  the  litiga- 
tion by  dismissing  the  bill  or  cross-bill. 
Where  the  litigation  has  been  pending  for 
a  long  time  and  the  defendant  is  entitled 
under  his  answer  to  an  affirmative  decree 
declaring  the  invalidity  of  the  plaintiff's 
patent  in  case  he  succeeds  in  establishing 
the  priority  of  his  own,  and  relying  on 
this  has  neglected  to  institute  a  cross- 
cause,  the  plaintiff  will  not  be  allowed  to 
dismiss  his  bill.  Electrical  Accumulator 
Co.  V.  Brush  Electric  Co.,  (N.  D,  Ohio 
1890)  44  Fed.  602. 

Asn^nment  by  plaintiff  while  suit  pend- 
ing as  ground  for  dismissal. —  In  a  suit 
under  this  section  the  defendant  moved 
for  a  dismissal  of  the  plaintiff's  bill  be- 
cause the  plaintiff  pendente  lite  had  as- 
signed his  patent  and  all  rights  there- 
under without  prejudice  to  the  assignee's 
right  to  apply  for  leave  to  file  an  original 
bill  in  the  nature  of  a  supplemental  bill. 
The  court  held  that  a  peremptory  dis- 
missal of  the  bill  was  not  permissible; 
that  the  defendant's  rights  to  affirmative 
relief  under  his  cross-bul  could  not  be  in- 
juriously affected  by  the  plaintiff's  as- 
signment; that  if  the  court  should  decree 
adversely  to  the  validity  of  the  assigned 
patent  the  assignee  would  be  bound  by 
the  result.  Ecaubert  t?.  Appleton,  (C.  C. 
A.  2d  Cir.  1895)  67  Fed.  917,  36  U.  S. 
App.  221,  15  C.  C.  A.  73. 

The  assignee  may  file  an  original  bill 
in  the  nature  of  a  supplemental  bill  and 
if  successful  have  a  decree  entered  in  his 
favor.     Ecaubert  r.  Appleton,    (C.  C.  A. 


2d  Cir.  1895)  67  Fed.  917,  35  U.  S.  App, 
221,  15  C.  C.  A.  73. 

Cross-bill  by  defendant. —  It  is  not 
necessary  for  the  defendant  to  file  a  cross- 
bill praying  that  the  complainant's  pat- 
ent be  declared  void.  As  the  court  has 
power  to  declare  either  of  the  patents 
void,  the  defendant  can  have  anv  affirma- 
tive relief  to  which  he  is  entitled  under 
his  answer  to  the  bill.  Lockwood  t. 
Cleaveland,  (C.  C.  N.  J.  1881)  6  Fed.  721; 
Grold,  etc..  Ore  Separating  Co.  v.  U.  S. 
Disintegrating  Ore  Co.,  (1869)  6  Blatchf. 
307,  10  Fed.  Cas.  No.  5,508;  Union  Paper- 
Bag  Mach.  Co.  V,  Crane,  (1874)  Holmes 
429,  24  Fed.  Cas.  No.  14,388;  Foster  v. 
Lindsay,  (1875)  3  Dill.  126,  9  Fed.  Cas. 
No.  4,976;  Mowry  i\  Whitney,  (1872) 
14  Wall.  434,  20  U.  S.  (L.  ed.)  858; 
Electrical  Accumulator  Co.  v.  Brush  Elec- 
tric Co.,   (N.  D.  Ohio  1890)   44  Fed.  602. 

Right  to  file  cross-biU.^  The  defendant, 
however,  may  file  sueh  a  cross-bill  ir  he 
desires.  American  Clay-Bird  Co.  v. 
Ligowski  Clay-Pigeon  Co.,  (S.  D.  Ohio 
1887)  31  Fed.  466;  Electrical  Accumu- 
lator Co,  V.  Brush  Electric  Co.,  (N.  D. 
Ohio  1890)  44  Fed.  602. 

In  Lockwood  r.  Cleaveland,    (C.  C.  N. 
•  J.  1881)    6  Fed.  721,  it  was  held  that  a 
cross-bill  should  be  dismissed  as  improvi- 
dentlv  filed. 

Jury  triaL — Issues  to  the  jury  may  be 
ordered  in  a  suit  for  the  repeal  of  inter- 
fering patents  for  infringement,  if  the 
court  deems  it  necessary  to  do  so;  other- 
wise where  it  is  not  necessary  or  proper 
so  to  do.  Ayling'r.  Hull,  (1865)  2  Cliff. 
494,  2  Fed.  Cas.  No.  686. 

Relief. —  The  court  may  declare  either 
patent,  but  not  both,  void.  American 
Clay-Bird  Co.  v.  Ligowski  Clay-Pigeon 
Co.,  (S.  D.  Ohio  1887)  31  Fed.  466. 

Contra,  Foster  v.  Lindsay,  (1875)  3 
Dill.  126,  9  Fed.  Cas.  No.  4.976,  (1874) 
1  B.  &  A.  Pat.  Cas.  605,  9  Fed.  Cas.'  No. 
4,975;  Lockwood  r.  Cleaveland,  (C.  C.  N. 
J.  1881)  6  Fed.  721,  in  which  latter  case 
it  was  said:  ''All  courts  which  have  had 
occasion  to  construe  the  section  have  as- 
sumed or  decided  that  they  had  jurisdic- 
tion over  all  the  interfering  patents  upon 
a  bill  filed,  and  that  upon  proper  issues 
formed  by  the  pleadings  without  the  inter- 
vention of  a  cross-bill,  affirmative  relief 
could  be  granted  to  either  of  the  parties 
entitled  to  it,  by  declaring  one  or  the 
other,  or  all,  of  the  patents  void  or 
valid." 

In  Lockwood  v.  Cleaveland,  (C.  C.  N.  J, 
1881 )  6  Fed.  721,  it  was  also  said:  "  Con- 
gress meant  to  give  a  speedy  and  com- 
plete remedy  to  the  owners  of  interfering 
patents,  and  to  this  end  to  clothe  the 
courts  with  jurisdiction  to  adjudge  and 
declare  either  of  the  patents  void  in  whole 
or  in  part,  or  inoperative,  or  invalid  in 
any  particular  part  of  the  United  States." 

And  in  Dittgen  v.  Racine  Paper  Goods 
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Co.,  (E.  D.  Wis.  1910)  181  Fed.  394,  it 
was  held  that  the  authority  g^iven  the 
court  by  this  section  to  ''  adjudge  and  de- 
clare either  of  the  patents  void  in  whole 
or  in  part,"  covers  a  wide  range  of  in- 
vestigation in  such  suits  covering  fraud, 
negligence,  and  inadvertence  on  the  part 
of  the  patent  office,  and  that  the  court- 
has  power  to  determine  the  original  ques- 
tion of  patentability,  and  may  declare 
both  patents  invalid. 

The  court  is  enabled  by  the  power  con- 
ferred upon  it,  not  only  to  decree  a  final 
remedy,  but  also  to  protect  the  subject- 
matter  of  the  decree,  and  it  may  grant  re- 
lief by  injunction  or  other^'ise  protect 
either  party  in  any  of  the  rights  to  which 
he  is  entitled  by  law.  Potter  f.  Dixon, 
(1863)  5  Blatchf.  160,  19  Fed.  Cas.  No. 
11,325;  Palmer  Pneumatic  Tire  Co.  r. 
Lozier,  (N.  D.  Ohio  1895)  69  Fed.  346. 

Matten  determinable  on  denmrrer. — 
An  interference  suit  brought  under  this 
section,  in  which  the  issues  depend  to 
some  extent  on  the  construction  and  scope 
of  the  claime  of  the  earlier  patent  in  view 


of  the  prior  art  will  not  be  determined  on 
demurrer.  Star  Ball  Retainer  Co.  r. 
Klahn,   (C.  C.  N.  J.  1906)    145  Fed.  834. 

Enjoining  action  at  law. —  In  a  suit  in 
equity  under  this  section,  the  court  will 
not  grant  an  injunction  to  restrain  the 
prosecution  of  an  action  at  law  for  in- 
fringement where  the  equity  suit  cannot 
be  brought  to  trial  as  soon  as  the  action 
at  law.  Palmer  i'neumatic  Tire  Co.  v, 
Lozier,  (N.  D.  Ohio  1895)  69  Fed.  346. 

Decree  annulling  void  patent. —  If  the 
court  holds  that  either  of  the  patents  is 
void,  it  should  enter  a  decree  annulling 
the  patent  and  should  not  merely  dismiss 
the  bill  or  enter  a  judgment  against  the 
defendant.  Foster  t'.  Lindsav,  (1875)  3 
Dill.  126,  9  Fed.  Cas.  No.  4,976. 

Opening  decree. —  A  decree  entered  in  a 
suit  under  this  section  will  not  be  opened 
for  the  purpose  of  allowing  a  deiense, 
such  as  want  of  novelty,  which  cannot  be 
litigated  in  such  a  proceeding.  Lockwood 
t\  Cleveland,  ( C.  C.  N.  J.  1884 )  20  Fed. 
164. 


$60.  4923.  [Patent  not  void  on  account  of  previons  nse  in  foreign 
country.]  Whenever  it  appears  that  a  patentee,  at  the  time  of  making 
his  application  for  the  patent,  believed  himself  to  be  the  original  and  first 
inventor  or  discoverer  of  the  thing  patented,  the  same  shall  not  be  held  to 
be  void  on  account  of  the  invention  or  discovery,  or  any  part  thereof,  hav- 
ing been  known  or  used  in  a  foreign  country,  before  his  invention  or 
discovery  thereof,  if  it  had  not  been  patented  or  described  in  a  printed 
publication.    [R,  8,] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  208w 


''Known''  in  a  foreign  country. —  The 
meaning  of  "  known  **  as  used  in  this  sec- 
ti<Mi  is  considered  at  length  in  Westing- 
house  Mach.  V.  General  Eleo.  CJo.,  (N.  D. 
N.  Y.  1912)   199  Fed.  907. 

Neceaoity  of  original  invention. —  Under 
this  section  the  patentee  must  be  an  orig- 
uial  inventor  and  not  a  mere  importer 
of  the  invention.  Roemer  v.  Simon, 
(1877)  96  U.  S.  214,  24  U.  S.  (L.  ed.) 
384;  SewaU  tJ.  Jones,  (1875)  91  U.  S. 
171,  23  U.  S.  (L.  ed.)  275;  Thompson  i*. 
Haight,  (1826)  1  U.  S.  L.  J.  563,  23  Fed. 
Cas.  No.  13,967;  Doyle  v,  Spaulding,  (C. 
C.  N.  J.  1884)  19  Fed.  744;  Illrngworth 
V.  Spaulding,  (C.  C.  N.  J.  1881)  9  Fed. 
611. 

Amount  of  foreign  knowledge  or  use. — 
Under  this  statute  the  patentability  of  an 
invention  is  not  affected  by  the  amount 
of  foreign  knowledge  or  use  where  the 
conditions  provided  in  this  statute  are 
present.  Hurlbut  v.  Schillinger,  (1889) 
130  U.  S.  456,  9  S.  Ct.  584,  32  l\  S.  (L. 
ed.)  1011;  O'Reilly  f.  Morse,  (1853)  15 
How.  62,  14  U.  S.  (L.  ed.)  601;  Gayler 
V.  Wilder,  (1850)  10  How.  477,  13  U.  S. 
(L.  ed.)    604;    Judson   r.   Cope,    (1860) 


1  Bond  327,  14  Fed.  Cas.  No.  7,566; 
Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  (1878)  97  U.  S.  126,  24  U.  S. 
(L.  ed.)  1000;  Roemer  C  Sinion,  (1877) 
95  U.  S.  214,  24  U.  S.  (L.  ed.)  384; 
Badische  Anilin,  etc.,  Fabrik  v,  Kalle,  (S. 
D.  N.  Y.  1899)  94  Fed.  163;  American 
Sulphite  Pulp  Co.  v.  Rowland  Falls  Pulp 
Co.,  (C.  C.  Me.  1896)  70  Fed.  986; 
Holmes  Electric  Protective  Co.  v.  Metro- 
politan Burglar  Alarm  Co.,  (S.  D.  N.  Y. 
1884)  22  Fed.  341;  Dovle  V.  Spaulding, 
(C.  C.  N.  J.  1884)  19*Fed.  744;  Wors- 
wick  Mfg.  Co.  V.  Steiger,  (N.  D,  Ohio 
1883)  17  Fed.  250;  Union  Sugar  Refinery 
V.  Matthieson,  (1865)  3  Cliff.  639,  24 
Fed.  Cas.  No.  14,399;  McFarland  c.  Spen- 
cer, (1885)  32  Pat.  Off.  Gaz.  893,  (S.  D. 
N.  Y.  1885)   23  Fed.  150. 

An  American  inventor  who  in  good 
faith  believes  that  he  is  the  first  inventor 
cannot  be  deprived  of  his  right  to  a  patent 
by  reason  of  any  similar  invention  made 
by  another  person  in  a  foreign  coimtry, 
unless  it  has  been  patented  or  described 
in  a  printed  publication  before  the  Ameri- 
can application,  and  the  fact  that  it  waa 
invented  in  a  foreign  country  earlier  is 
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immaterial.  Vacuum  Engineering  Co.  r. 
Dnnn,  (8.  D.  N.  Y.  1912)  202  Fed.  967; 
Westinghouse  Mach.  Co.  f.  General  Elec- 
tric Co.,  (C.  C.  A.  2d  Cir.  1913)  207  Fed. 
75,  126  C.  C.  A.  576. 

The  original  inventors  cannot  be  de- 
feated by  knowledge  of  the  invention  in  a 
foreign  country,  when  it  was  not  patented 
or  published  there.  Nor  would  the  fact 
that  the  foreign  inventor  filed  an  applica- 
tion in  the  patent  office  oix'rate  as  a 
notice  to  the  American  public,  such  ap- 


plication being  confidential  and  not  ac- 
cessible to  the  public  until  patent  issued 
upon  it.  Vacuum  Engineering  Co.  v. 
Dunn,  (C.  C.  A.  2d  Cir.  1913)  209  Fed. 
219,  126  C.  C.  A.  313. 

Effect  of  knowledge  and  content — ' 
Where  the  knowledge  and  use  of  an  in- 
vention in  a  foreign  country  has  been  with 
the  consent  of  the  inventor  it  amounts  to 
an  abandonment.  Shaw  v.  Cooper,  (1833) 
7  Pet.  292,  8  U.  S.  (L.  ed.)   689. 


Sec.  4924.  [EKtension  of  patents  granted  prior  to  March  2,  1861.] 

"Where  the  patentee  of  any  invention  or  discovery,  the  patent  for  which 
was  granted  prior  to  the  second  day  of  March,  eighteen  hundred  and  sixty- 
one,  shall  desire  an  extension  of  this  patent  beyond  the  original  term  of 
its  limitation,  he  shall  make  application  therefor,  in  writing,  to  the  Com- 
missioner of  Patents,  setting  forth  the  reasons  why  such  extension  should 
be  granted;  and  he  shall  also  furnish  a  written  statement  under  oath  of 
the  ascertained  value  of  the  invention  or  discovery,  and  of  his  receipts 
and  expenditures  on  account  thereof,  suflSciently  in  detail  to  exhibit  a  true 
and  faithful  account  of  the  loss  and  profit  in  any  manner  accruing  to  him 
by  reason  of  the  invention  or  discovery.  Such  application  shall  be  filed 
not  more  than  six  months  nor  less  than  ninety  days  before  'the  expiration 
of  the  original  term  of  the  patent ;  and  no  extension  shall  be  granted  after 
the  expiration  of  the  original  term.    [jB.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  208. 

Since  all  pat^ifts  in  effect'  at  the  time  of  the  passage  of  this  Act  have  expired  by  limi- 
tation under  the  law,  the  provisiona  of  this  section  and  the  folloiwing  R.  6.  sees.  4925- 
4928  are  practically  obsolete. 

Sec.  4925.  [What  notice  of  application  for  extension  must  be  given.] 

Upon  the  receipt  of  snch  application,  and  the  payment  of  the  fees  required 
by  law,  the  Commissioner  shall  cause  to  be  published  in  one  newspaper  in 
the  city  of  Washington,  and  in  such  other  papers  published  in  the  section 
of  the  country  most  interested  adversely  to  the  extension  of  the  patent  as  he 
may  deem  proper,  for  at  least  sixty  days  prior  to  the  day  set  for  hearing 
the  case,  a  notice  of  such  application,  and  of  the  time  and  place  when  and 
where  the  same  will  be  considered,  that  any  person  may  appear  and  show 
cause  why  the  extension  should  not  be  granted.    [R,  S.] 

Act  Off  July  8,  1870,  ch.  230,  16  Stat.  L.  208. 
See  the  note  to  the  preceding  R.  S.  sec.  4924. 


Sec.  4926.  [Applications  for  extension,  to  whom  to  be  referred.] 
Upon  the  publication  of  the  notice  of  an  application  for  an  extension,  the 
Commissioner  shall  refer  the  case  to  the  principal  examiner  having  charge 
of  the  class  of  inventions  to  which  it  belongs,  who  shall  make  the  Commis- 
sioner a  full  report  of  the  case,  stating  particularly  whether  the  invention 
or  discovery  was  new  and  patentable  when  the  original  patent  was  granted. 

[R.  a.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  208. 

See  note  under  K.  S.  sec.  4924,  8upra,  this  page, 
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Sec.  4927.  [Commissioner  to  hear  and  decide  the  question  of  exten- 
sion.] The  Commissioner  shall,  at  the  time  and  place  designated  in  the 
published  notice,  hear  and  decide  upon  the  evidence  produced,  both  for  and 
against  the  extension ;  and  if  it  shall  appear  to  the  satisfaction  of  the  Com- 
missioner that  the  patentee,  without  neglect  or  fault  on  his  part,  has  failed 
to  obtain  from  the  use  and  sale  of  his  invention  or  discovery  a  reasonable 
remuneration  for  the  time,  ingenuity,  and  expense  bestowed  upon  it,  and 
the  introduction  of  it  into  use,  and  that  it  is  just  and  proper,  having  due 
regard  to  the  public  interest,  that  the  term  of  the  patent  should  be 
extended,  the  Commissioner  shall  make  a  certificate  thereon,  renewing  and 
extending  the  patent  for  the  term  of  seven  years  from  the  expiration  of 
the  first  term.  Such  certificate  shall  be  recorded  in  the  Patent-Office ;  and 
thereupon  such  patent  shall  have  the  same  effect  in  law  as  though  it  had 
been  originally  granted  for  twenty-one  years.     [R,  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 
See  note  under  R.  S.  sec.  4924,  supra ^    p.  241. 

Sec.  4928.  [Operation  of  ext^ision.]  The  benefit  of  the  extension  of 
a  patent  shall  extend  to  the  assignees  and  grantees  of  the  right  to  use  the 
thing  patented;  to  the  extent  Of  their  interest  therein.     [B,  S,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  209. 
See  note  under' R.  S.  sec.  4924,  supra,   p.  241. 


[Patents  to  gOTemment  officers  for  inventioiis  to  be  used  in  public 
service.]  •  •  •  The  Secretary  of  the  Interior  and  the  Commissioner  of 
Patents  are  authorized  to  grant  any  officer  of  the  government,  except 
officers  and  employees  of  the  Patent  Office,  a  patent  for  any  invention  of 
the  classes  mentioned  in  section  forty  eight  hundred  and  eighty  six  of  the 
Revised  Statutes,  when  such  invention  is  used  or  to  be  used  in  the  public 
service,  without  the  payment  of  any  fee ;  Provided,  That  the  applicant  in 
his  application  shall  state  that  the  invention  described  therein,  if  patented, 
may  be  used  by  the  government  or  any  of  its  officers  or  employees  in  the 
prosecution  of  work  for  the  government,  or  by  any  other  person  in  the 
United  States,  without  the  payment  to  him  of  any  royalty  thereon,  which 
stipulation  shall  be  included  in  the  patent.     [22  Stat,  L.  625,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1883,  ch.  143. 


Sec.  9.  [Appeals  from  the  Commissioner  to  the  Circuit  Court  of 
Appeals,  D.  C]  That  the  determination  of  appeals  from  the  decision  of 
the  Commissioner  of  Patents,  now  vested  in  the  general  term  of  the  supreme 
court  of  the  District  of  Columbia,  in  pursuance  of  the  provisions  of  section 
seven  hundred  and  eighty  of  the  Revised  Statutes  of  the  United  States, 
relating  to  the  District  of  Columbia,  shall  hereafter  be  and  the  same  is 
hereby  vested  in  the  court  of  appeals  created  by  this  act ;  and  in  addition, 
any  party  aggrieved  by  a  decision  of  the  Commissioner  of  Patents  in  any 
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mterference  case  may  appeal  therefrom  to  said  court  of  appeals.     [27  Stat. 
L.  436.] 

This  is  from  the  Act  of  Feb.  9,  18^)3,  eh.  74,  27  Stat.  L,  436,  entitled  "An  Act  to 
establish  a  court  of  appeals  for  the  District  of  Columbia,  and  for  other  purposes." 
It  superseded  R.  S.  sec.  4911  noted  supra,  p.  200. 

Conitittttionality. —  It  is  competent  for 
Congress  to  provide  for  appeals  from  the 
decision  of  the  Commissioner  of  Patents, 
and  therefore,  the  above  Act  is  constitu- 
tional. U.  S.  r.  Duell,  (1899)  172  U.  S. 
576,  19  S.  Ct.  286,  43  I'.  S.   (L.  ed.)  659. 

The  commissioner  of  patents,  in  passing 
on  applications  and  deciding  controversies 
between  rival  applicants  for  patent  for 
the  same  invention,  exercises  a  power  that 
is  essentially  judicial;  and  for  that  rea- 
son Congress  has  the  power  to  provide  for 
a  review  of  his  decisions  bv  appeal  to  the 
courts.  Moore  v.  U.  S.,  (1900)  33  App, 
Caa.  (D.  C.)   697. 

Jurisdiction  of  appellate  court. —  The 
jurisdiction  of  this  court  to  entertain  ap- 
peals in  patent  cases  from  the  commis- 
sioner of  patents  is  limited  to  two  classes 
of  decisions,  namely,  a  final  rejection  of 
an  application  for  a  patent,  and  a  final 
award  of  priority  to  one  of  the  parties  in 
an  interfereneie  case.  Cosper  v.  Gold, 
(1909)   34  App,  Caa.   (D.  C.)    194,  198. 

"All  the  appellate  court  can  do  is  to 
affirm  or  reverse  the  decision  of  the  com- 
missioner of  patents.  If  a  reversal  occurs 
the  appellate  court  awards  a  mandate  di- 
recting what  decision  shall  be  entered  by 
the  commissioner  of  patents,  but  it  is  the 
decision  of  the  commissioner  of  patenta 
and  not  that  of  the  appellate  court  by 
virttie  of  which  the  patent  must  finally 
be  erantcd."  Bernardin  tr.  Northall,  (C. 
C.  Kid.  1897)  77  Fed.  840. 

Nature  of  appellate  tiiaL— The  trial 
before  the  Court  of  Appeals  is  restricted 
and  is  in  aid  of  an  executive  duty  rather 
than  a  judicial  hearing.  Bernardin  v. 
Northall,   (C.  C.  Ind.  1897)   77  Fed.  849. 

I^eciBion  on  appeal. —  On  an  appeal 
from  the  decision  of  the  commissioner  in 
an  interference  ease  the  court  shall  decide 
which  one  or  whether  either  of  the  appli- 
cants is  entitled  to  a  patent.  Lovering  v. 
Dutcher,  (1861)  2  Hayw.  &  H.  (D.  C.) 
367,  15  Fed.  Cas.  No.  8,653;  Yearsley  v. 
BpookfSeld,  (1853)  MacA.  Pat.  Cas.  193, 
30  Fed.  Cas.  No.  18,131;  Bain  v.  Morse, 
(1849)  MacA.  Pat.  Cas.  90,  2  Fed.  Cas. 
No.  764. 

Decision  as  to  patentability. — ^The  court 
is  not  limited  on  an  appeal  in  an  inter- 
ference case  to  the  mere  question  of  prior- 
ity of  invention,  but  it  may  examine  the 
qnestion  of  piltentability  or  of  interfer- 
ence if  it  properlv  rise.  Bain  r.  Morse, 
(1849)  MacA.  Pat.  Cas.  90,  2  Fed.  Cas. 
No.  754;  Yearsley  1^.  Brookfield,  (1858) 
)facA.  Pat.  Cas.  193,  30  Fed.  Cas.  No. 
18,131;  Burrows  v.  Wetherill,  (1854) 
MacA.   Pat.   Cas.   815,  4  Fed.   Cas.  No. 


2,208;  Jones  t*.  Wetherill,  (1885^)  Ma^A. 
Pat.  Cas.  409,  13  Fed.  Cas.  No.  7,508. 

Appeal  to  federal  district  court. —  Un- 
der B.  S.  sees.  4911,  superseded  by  the 
present  section,  and  4915,  supra,  p.  204, 
prior  to  the  passage  of  this  Act,  the  patent 
laws  recognized  two  classes  of  cases:  (1) 
interference  cases  in  which  the  action  of 
the  commissioner  was  final  and  from 
which  no  appeal  could  be  taken;  (2)  ex 
parte  applications  for  patents  in  which 
the  defeated  party  could  appeal  to  the  Su- 
preme Court  of  the  District  of  Columbia. 
A  party  belonging  to  the  first  class,  if 
dissatisfied  with  the  commissioner's  de- 
cision, could  at  once  file  his  bill  in  equity 
as  in  an  origihal  suit  to  determine  the 
question  of  priority  of  invention.  A  party 
uf  the  second  class,  however,  could  not 
avail  liimself  of  the  remedy  afforded  by  a 
bill  in  equity  until  he  had  first  appealed 
from  the  commissioner's  decision  to  the 
Supreme  Court  of  the  District  of  Colum- 
bia. Under  the  Act  of  1893,  however,  a 
plaintiff  cannot  now  prosecute  his  suit  in 
either  case  in  the  federal  court  until  he 
has  first  appealed  to  the  Court  of  Ap- 
peals of  the  District  of  Columbia  and  ex- 
hausted his  remedy  there.  Smith  v.  Mid- 
ler, (C.  C.  Del.  1896)  75  Fed.  612. 

latenitediate  appeals. —  The  interme- 
diate appeals  under  Act  of  1898,  as  under 
former  acts,  must  be  taken  before  the 
court  has  jurisdiction.  Thus,  from  the 
decision  of  the  primary  examiner  appeal 
must  be  taken  to  the  examiners-in-chief, 
thence  to  the  commissioner,  and  from  his 
decision  to  the  court.  Westinghouse  i'. 
Duncan,  (1894)   2  App.  Cas.  (D.  C.)   131. 

Scope  of  appeaL — The  right  of  appeal 
is  very  broad  and  includes  any  official 
action  of  the  commissioner  which  was  de- 
cisive of  an  applicant's  right  to  a  patent, 
or  which  in  effect,  operated  as  a  rejec- 
tion of  the  claims  of  the  application. 
Moore  v.  I  J.  S.,  (1913)  40  App.  Cas.  (D. 
C.)  591. 

Mandamus  cannot  be  substituted  for  the 
remedy  afforded  by  appeal.  Neither  can 
it  be  invoked  for  the  purpose  of  review- 
ing or  controlling  the  action  of  the  00m- 
missfoner  in  reifusing  to  issue  a  patent. 
Moore  v.  V.  S.,  (1913)  40  App.  Cas.  (D. 
C.)  691. 

Remanding  cause  for  determination  of 
questions  reserved. —  A  mere  suggestion 
by  a  party  in  interference  to  the  effect 
that  new  references  brought  forward  be- 
fore the  commissioner  for  the  first  time 
will  show  want  of  patentable  novelty  in 
the  subject-matter  of  the  controversy  is 
not  the  equivalent  of  a  reservation  of  the 
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question  of  patentability  by  the  cunimiK- 
sioncr,  and  a  motion  to  remand  the  cause 
for  the  determination  of  the  question  can- 
not be  allowed.  Luger  r.  Browning, 
(1903)   21  App.  Cas.   (D.  C.)   201. 

Reissue  of  patent  omitting  interfering 
claima. —  Where  pending  an  interference 
between  an  application  and  a  patent,  the 
patentee  applies  for  a  reissue  of  his  pat- 
ent, omitting  from  his  application  the 
claims  involved  in  the  interference,  and 
the  reissue  is  allowed,  the  surrender  of 
the  original  patent  takes  effect  on  the  re- 
issue, and  a  subsequent  award  of  priority 
by  the  examiner  of  interferences  being 
^id,  on  an  appeal  by  the  patentee  from 
the  decision  of  the  commissioner  award- 
ing priority  to  the  applicant  the  appeal 
will  be  dismis-sed,  as  any  judgment  of 
priority  of  invention  awarded  would  be 
equally  void,  and  the  case  will  be  re- 
manded to  the  patent  office,  to  be  dealt 
with  aa  law  and  justice  may  require. 
Lattig  V.  Dean,  (1905)  25  App.  Caa.  (D. 
C.)  591. 

Necessary  decision  for  appeal — If  the 
commissioner  should  hold  that  on  orig- 
inal applicant  for  a  patent  '*  wae  not  the  * 
original  and  first  inventor "  and  should 
reject  the  application  on  this  ground  an 
appeal  could  undoubtedly  be  taken.  The 
commissioner  need  not  go  further  and  ex- 
amine any  other  question,  and  it  would 
not  be  necessary  to  the  right  of  appeal 
that  he  should  do  so.  HoUoway  v.  White- 
ley,  (1867)  4  Wall.  622,  18  U,  S.  (L.  ed.) 
335. 

Decisions  appealable. —  The  only  de- 
cision of  the  oommiasioner  in  an  interfer- 
ence case  from  which  an  appeal  can  be 
taken  is  one  which  refuses  to  grant  a 
patent  to  a  party  applying  therefor  and 
as  applied  for.  King  r.  Gednev,  (1866) 
Mac.A.  Pat.  Cas.  443,  14  Fed.*  Cas.  No. 
7,795;  Carter  v.  Carter,  (1855)  MacA. 
Pat.  Cas.  388,  6  Fed.  Cas.  No.  2,475. 

The  decision  of  the  conuuissioner  on  ap- 
peal from  a  determination  of  the  exam- 
iners in  an  interference  case  requiring  a 
division  of  the  process  claims  and  appa- 
ratus claims  on  an  application  for  a  pat- 
ent, and  refusing  to  act  on  the  merits  of 
the  application  until  the  diYi«ion  should 
be  made,  does  not  involve  the  merits  and 
final  rejection  of  the  claims  and  therefore 
is  not  reviewable  by  the  Court  of  Appeals. 
U.  S.  v.  Allen,  (1903)  22  App.  Cas.  (D. 
C.)  56. 

Review  of  discretion, —  The  exercise  by 
the  commissioner  of  patents  of  his  discre- 
tion in  refusing  to  reopen  an  interference 
case  for  the  introduction  of  newly  discov- 
ered evidence  may  be  the  subject  of  re- 
view and  correction  on  appeal,  when  un- 
doubtedly abused  and  productive  of  palpa- 
ble injustice,  especially  when  the  question 
has  been  raised  and  decided  by  the  com- 
missioner along  with  the  general  question 
of  priority.  Dunbar  v,  Schellenger, 
(1907)   29  App.  (^s.   (D.  C.)   120. 


But  gross  abuse  of  discretion  which 
may  be  ground  for  appeal  will  not  be  pre- 
sumed. Matthews  c.  Wade,  (1850)  MacA. 
Pat.  Cas.  143,  16  Fed.  Cas.  No.  9,292;  In 
re  Rouse,  (1854)  MacA.  Pat.  Cas.  286,  20 
Fed.  Cas.  No.  12,086;  Wellman  v.  Blood, 
(1856)  MacA.  Pat.  Cas.  432,  29  Fed.  Cas. 
No.  17,385. 

Rules  of  practice  in  interference  cases 
are  necessary  and  should  not  be  disre- 
garded ;  and  this  court  does  not  sit  to  re- 
view the  rulings  of  the  commissioner  of 
patents  in  discretionary  matters,  or  de- 
cisions of  the  examiner  of  interferences, 
not  lawfuUv  appealed  from.  Jones  r. 
Starr,  (1905)  26  App.  Cas.  (D.  C.)  64.  . 

The  commissioner  of  patents  being 
vested  with  a  discretion  in  determining 
whether  or  not  to  require  a  division  of 
claims  for  a  process  and  an  apparatus, 
the  Court  of  Appeals  will  not  interfere 
when  such  discretion  has  been  exercised 
except  in  cases  of  clear  abuse.  In  re 
Frasch,  (1906)   27  App.  Cas.   (D.  C.)   26. 

Whether  leave  shall  be  given  to  amend 
a  preliminary  statement  is  a  matter  that 
rests  in  the  discretion  of  the  commis- 
sioner of  patents,  and  is. not  reviewable 
in  the  Court  of  Appeals,  save  possibly  in 
a  case  of  palpable  abuse  of  that  discre- 
tion. Neth  V.  Ohmer,  ( 1906)  27  App.  Cas. 
(D.  C.)  319. 

The  exercise  of  the  discretion  of  the 
commissioner  of  patents  in  granting  or 
refusing  a  motion  by  one  of  the  parties  to 
an  interference  for  leavte  to  take  the  tes- 
timonv  of  experts  is  not  reviewable  on 
appeal,  especially  where  it  appears  that 
the  party  making  the  motion  has  not  been 
prejudiced,  in  view  of  the  fact  that  every- 
thing w^hich  he  desired  to  prove  has  been 
admitted  by  his  adversary.  Weintraub  v. 
Hewitt,  (1910)  34  App.  Cas.  (D.  C.)  487. 

Retaking  testimony, —  The  granting  or 
refusal,  by  the  commissioner  of  patents, 
of  a  motion  by  one  of  the  parties  to  an 
interference  for  leave  to  retake  testimony 
which  had  been  suppressed  for  irregulari- 
ties in  taking  it,  is  within  the  discretion 
of  the  commissioner,  and  is  not  such  a  de- 
cision as  this  court  may  review  on  appeal. 
As  an  interlocutory  proceeding  this  oourt 
would  not  review  it,  and  it  is  not  one 
which  should  be  reviewed  as  necessary  or 
proper  in  connection  with  the  final  de- 
cision of  priority.  Jones  i;.  Starr,  (1905) 
26  App.  Cas.   (D.  C.)   64. 

Amendment  of  preliminary  'statement, 
— ^Wliether  an  amendment  to  a  prelimi- 
nary statement  in  an  interference  proceed- 
ing shall  be  allowed  is  discretionary  with 
the  commissioner  of  patents,  and  nothing 
less  than  an  abuse  of  that  discretion, 
causing  a  palpable  miscarriage  of  justice,! 
will  warrant  a  review  and  a  reversal  of 
his  action.  Hammond  r.  Basch,  (1905) 
24  App.  Cas.  (D.  C.)  469. 

Decision  not  involving  merits. —  Under* 
this   statute   a   decision   of   the   commis- 
sioner on  appeal  from  the  refusal  to  act 
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on  the  merits  of  an  application  until  the 
applicant  makes  a  division  of  his  process 
claims  from  his  apparatus  claims,  as  it 
does  not  involve  the  merits  and  final  re- 
jection of  the  claims,  is  final,  and  not  re- 
viewable by  the  Court  of  Appeals.  U.  S. 
f .  Allen,  ( 1 903 )  22  App.  Cas.  ( D.  C. )   56. 

Refusal  of  emamincrs-in-chief  to  enter- 
tain appeal. —  Although  it  is  the  better 
practice  usually,  in  cases  where  the  ex- 
aminers-in-chief have  erred  in  refusing  to 
entertain  an  appeal,  to  require  the  com- 
missioner of  patents  to  direct  them  to 
entertain  the  appeal,  yet  in  cases  of  gen- 
eral public  interest,  and  where  the  case, 
if  sent  back,  would  undoubtedly  come  up 
again,  this  court  will  itself  entertain  an 
appeal  from  a  decision  of  the  commis- 
sioner upholding  the  action  of  the  exam- 
inera-in -chief.  In  re  Mygatt,  (1905)  26 
App.  Cas.  (D.  C.)  366. 

Sufficiency  of  affidavits  filed  in  patent 
office. —  The  Court  of  Appeals  will  not 
consider  affidavits  filed  therein  or  in  the 
patent  office  relating  to  changes  that 
may  have  occurred  in  the  drawings, 
models,  experimental  machines,  and  like 
exhibits,  as  such  matters  must  be  wholly 
settled  in  the  patent  office.  Greenwood 
r.  Dover,  (1904)  23  App.  Cas.  (D.  C.) 
251. 

Questions  not  raised  before  commis- 
sioner.—  Where,  on  appeal  to  the  com- 
missioner of  patents  from  a  decision  of 
the  examiner»-in-chief  rejecting  an  appli- 
cation for  a  patent,  a  new  and  additional 
claim  is  suggested  by  the  applicant,  but 
not  acted  on  by  the  commissioner,  the 
Court  of  Appeals  on  an  appeal  from  his 
decision  is  not  at  liberty  to  pass  on  such 
claim.  In  re  Garrett,  (1906)  27  App. 
Cas.  (D.  C.)   19. 

Where  the  tribunals  of  the  patent 
office,  without  objection  cm  the  part  of 
an  applicant  and  apparently  witli  his  con- 
sent, treat  claims  substituted  by  him  for 
his  original  claims  as  having  been  pre- 
sented by  way  of  amendment,  in  order  to 
put  the  claims  in  better  form  for  appeal, 
he  will  be  considered  as  having  waived 
an  objection,  for  the  first  time  made  in 
this  court,  that  the  substituted  claims 
were  not  substantially  the  same  as  the 
original  ones,  and  therefore  should  have 
been  referred  back  to  the  primary  exam- 
iner for  reconsideration.  In  re  Heinz, 
(1909)  34  App.  Cas.  (D.  C.)   187. 

Comments  by  commissioner  on  inutility 
of  descriptive  language. —  Comment  by  the 
commissioner  of  patents,  in  his  opinion  on 
the  rejection  of  an  application  for  a  de- 
sign patent,  on  the  inutility  of  the  de- 
scriptive language  contained  in  '  the  ap- 
plicant's specifications,  cannot  properly  be 
(Bade  the  ground  of  assignment  of  error 
by  the  applicant  on  an  appeal  to  the 
Court  of  Appeals  from  a  decision  re- 
jecting his  application.  In  re  Freeman, 
(1904)  23  App.  Cas.  (D.  C.)  226. 

Mistake  of  applica/nt. —  The  fact  that 


the  earlier  decisions  and  practice  of  the 
patent  office  have  been  contradictory  to 
the  later  ones,  and  the  applicant  has  been 
misled  by  the  course  of  the  office  as  re- 
gards the  time  allowed  him  for  renewing 
his  application  for  a  patent  which  hajs 
been     erroneously     rejected,     afi'ords     no 

? [round  on  which  the  court  on  appeal 
rom  the  conmiissioner  can  grant  relief. 
Ex  p.  Simpson,  (1861)  3  App.  Com'r  Pat. 
463,  22  Fed.  Cas.  No.  12,878. 

Patent  withheld. —  Where  the  commis- 
sioner withholds  a  patent  merely  by 
virtue  of  his  supervisory  authority  and 
makes  no  decision  in  the  case  an  appeal 
will  not  lie;  nor  is  mandamus  proper,  but 
the  remedy  is  by  bill  in  equity.  Hull  v. 
Patent  Com'r,  (1875)  2  MacArthur  (D. 
C.)   90. 

Matters  reserved  for  future  determina- 
tion.—  Matters  not  passed  upon  by  the 
commissioner,  but  reserved  for  future  de- 
termination, are  not  properly  determina- 
ble on  appeal.  Colhoun  v.  Hodgson, 
(1894)  5  App.  Cas.   (D.  C.)   21. 

Sufficiency  of  description  in  design  case, 
—  The  question  whether  a  description  in 
a  design  case  is  a  proper  one  is  not  re- 
viewable in  the  Court  of  Appeals,  except 
in  an  extraordinary  case.  In  re  Mygatt, 
(1905)   26  App.  Cas.   (D.  C.)   366. 

Admissibility  of  amendments  to  speci- 
fications.—  No  appeal  to  the  court  is  pro- 
vided for  from  any  ruling  of  the  patent 
office,  on  the  admissibility  of  amendments 
to  specifications.  Matter  of  Chinnock, 
(1893)  21  D.  C.  594. 

Application  for  reissue. —  From  the  de- 
cision of  the  commissioner  on  the  applica- 
tion of  the  assignee  of  a  patent  for  a  re- 
issue thereof,  the  assignee,  whether  the 
decision  be  right  or  wrong,  may  appeal. 
Holloway  tr.  Whiteley,  (1867)  4  Wall. 
522,  18  U.  S.  (L.  ed.)   335. 

Operativeness  of  device. —  On  an  appeal 
from  a  decision  of  the  commissioner  of 
patents  in  an  infringement  case,  the  ques- 
tion of  the  operativeness  of  the  device 
cannot  be  considered  by  this  court  as  an 
incident  of  the  main  question  of  priority. 
Ihiryea  v.  Rice,  (1906)  28  App.  Cas.  (D. 
C)  423. 

Ancillary  questions. —  The  decision  of  a 
primary  examiner  that  a  party  to  an  in- 
terference has  the  right  to  make  a  claim 
which  is  the  same  as  a  count  of  the  issue 
of  an  interference  will  be  reviewed  by  the 
Court  of  Appeals  as  an  ancillary  ques- 
tion to  be  considered  in  awarding  priority 
of  invention.  But  where  the  examiners- 
in -chief  and  the  commissioner  have  con- 
curred in  this  decision,  the  court  will  not 
disturb  tlieir  finding  unless  manifest  error 
has  been  committed.  Podlesak  t*.  Mcln- 
nerney,  (1906)  26  App.  Cas.  (D.  C.)   399. 

Matters  preliminary  to  issuance  of 
patent. —  Nothing  preliminary  to  the  isBU- 
ing  of  a  patent  m  an  interference  case  is 
a  valid  ground  of  appeal  unless  made  so 
by  law.    The  practicability  and  usefulness 
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of  the  inyention  and  reducing  it  to  prac- 
tice are  matters  for  the  consideration  and 
within  the  diecretion  of  the  commissioner 
until  the  patent  is  finally  issued,  and  are 
not  the  subject  of  appeal.  Matthews  r. 
Wade,  (1850)  MacA.  Pat.  Caa.  143,  16 
Fed.  Cfts.  No.  9.292. 

Patent  to  each  party,  with  limited  claim 
to  one. —  Where  the  commissioner  of 
patents  in  an  interference  case  decides  to 
grant  a  patent  to  each  party  for  just  what 
he  had  claimed  in  hi«  application,  but  to 
limit  the  claim  of  one  party  to  a  part  of 
what  was  set  forth  in  the  specifications, 
it  is  reviewable  on  appeal.  King  v.  Ged- 
ney,  (1856)  MacA.  Pat.  Cas.  443,  14  Fed. 
Cas.  No.  7,796. 

No  patent  or  award  of  priority. — ^Where 
in  an  interference  case  the  commissioner 
denies  a  patent  to  either  of  the  parties, 
but  does  not  decide  which  of  the  appli- 
cants is  the  prior  inventor,  the  decision  is 
appealable,  since  it  is  from  a  decision  as 
to  who  is  the  prior  inventor,  not  from  one 
refusing  to  grant  a  patent  to  a  party  as 
applied  for,  that  an  appeal  is  allowed. 
Carter  v.  Carter,  (1855)  MacA.  Pat.  Cas. 
388,  5  Fed.  Cas.  No.  2,475. 

Appeal  from  second  interference. —  Un- 
der the  prior  statute  it  was  held  that,  if, 
before  the  patent  adjudged  valid  on  ap- 
peal issues,  another  case  of  interference 
should  appear,  the  commissioner  may 
again  declare  an  interference.  Therefore, 
\vhere  on  an  appeal  from  a  second  inter- 
ference in  6ucn  case  the  judge  decided 
that  such  interference  was  wrongfully  de- 
clared, and  refused  to  examine  the  case  on 
its  merits,  and  peremptorily  ordered  the 
commissioner  to  issue  a  patent  in  pur- 
suance of  his  order  on  tlie  first  appeal,  it 
was  held  that  the  judge  erred  in  refusing 
to  entertain  the  last  appeal,  and  that  his 
order  to  the  commissioner  dissolving  the 
interference  and  directing  his  first  order 
to  be  executed  was  a  nullity,  and  that  a 
patent  issued  in  conformity  to  the  order 
was  void  and  should  be  enjoined.  Potter 
f.  Dixon,  (1863)  5  Blatchf.  160,  19  Fed. 
Cas.  No.  11,325. 

Interlocutory  orders. —  In  an  interfer- 
ence caae,  the  Court  of  Appeals  cannot  re- 
view the  rulings  of  the  paitent  office  on 
interlocutorv  matters  that  occurred  in  the 
patent  office  during  the  pendency  of  the 
case,  such  as  motions  for  rehearing,  mo- 
tions to  vacate  orders  and  remand  the 
cause,  which  have  no  reference  to  the 
merits  of  the  controversy,  imless,  perhaps, 
in  extreme  eases  it  should  be  necessarj' 
for  the  maintenance  of  the  jurisdiction  of 
this  court.  Ritter  r.  Krakau,  (1904)  24 
App.  Cas.  (D.  C.)  271. 

Though  the  Act  of  1893  conferred  in  ' 
general  terms  on  the  Court  of  Appeals  of 
the  District  of  Columbia  jurisdiction  to 
hear  appeals  in  interference  cases,  yet  it 
was  not  the  intention  to  grant  appeals 
for  mere  interlocutory  or  preliminary 
orders  or  rulings.     By  such   rulings  no  • 


definite  determination  of  the  merits  of  the 
case  is  made.  The  ultimate  determination 
by  the  commissioner  is  the  question  of 
priority  of  invention,  and  that  is  the  only 
decision  from  which  an  appeal  will  lie. 
Westixighouse  t*.  Duncan,  (1894)  2  App. 
ijas.  (D.  C.)   131. 

An  order  dissolving  an  interference  on 
the  ground  that  one  of  the  parties  has  no 
right  to  make  the  claims  of  the  issue,  be- 
ing interlocutory,  cannot  be  appealed  from 
to  this  court,  independently  of  a  final  de- 
cision putting  an  end  to  the  litigation 
through  an  award  of  priority  to  the  other 
party;  but,  when  a  final  award  has  been 
made,  the  interlocutory  order  may  be  re- 
viewed on  an  appeal  from  the  final  order, 
but  not  otherwise.  Cosper  v.  Gold,  (1909) 
34  App.  Cas.   (D.  C.)   194,  198. 

Dissolving  interference. —  A  motion  to 
dissolve  an  interference  in  the  patent 
office  before  the  final  hearing  of  the  ques- 
tion of  priority,  and  before  the  case  is 
ready  for  such  hearing,  is  an  interlocu- 
tory proceeding,  and  is  not  appealable  to 
the  Court  of  Appeals  unless  made  so  by 
statute  or  rule  of  court.  Allen  v.  XJ.  S., 
(1905)  26  App.  Cas.  (D.  C.)  8. 

Indirect  evidence. —  A  decision  of  the 
commissioner  of  patents  in  an  interfer- 
ence case  that  a  certain  article  is  not 
patentable  will  not  be  reviewed  on  appeal 
where  the  evidence  introduced  does  not 
bear  directly  upon  the  point  in  issue. 
Arnold  r.  Pettee,  (1860)  3  App.  Com'r 
Pat.  363,  1  Fed.  Cas.  No.  661b. 

Appeal  by  patentee.— Where  an  inter- 
ference is  declared  between  an  applicant 
for  a  patent  and  a  patentee,  the  patentee 
cannot  appeal  from  the  decision  of  the 
commissioner  which  does  not  refuse  or  re- 
ject but  grants  the  application  for  letters- 
patent  and  awards  priority  of  invention 
to  the  applicant  and  against  the  patentee. 
Pomeroy  t*.  Connison,  (1842)  MacA.  Pat. 
Cas.  40,  19  Fed.  Cas.  No.  11,259;  Bowen 
r.  Herriet,  (1854)  MacA.  Pat.  Cas.  310, 
3  Fed.  Cas.  No.  1,722;  Whipple  v.  Renton, 
(1854)  MacA.  Pat.  Cas.  332,  29  Fed.  Cas. 
No.  17,621;  Hopkins  t*.  Barnum,  (1864) 
MacA.  Pat.  Cas.  334,  12  Fed.  Cas.  No. 
6,685;  Drake  v.  Cunningham,  (1855) 
MacA.  Pat.  Cas.  378,  7  Fed.  Cas.  No. 
4,060.  Contra,  Babcock  t.  Degener, 
(1859)  MacA.  Pat.  Cas.  607,  2  Fed.  Cas. 
No.  698;  Beach  r.  Tucker,  (I860)  3  App. 
Com'r  Pat.  263 Vj.  2  Fed.  Cas.  No.  1,153. 

Acceptance  of  limited  patent. —  Prior 
to  the  passage  of  this  act,  it  was  held,  in 
New  York  Belting,  etc.,  Co.  r.  Siblev,  (C. 
C.  Mass.  1883)  15  Fed.  386,  that  disclaim- 
ers, qualifications,  and  limitations  im- 
posed upon  a  patentee  by  the  patent 
office  are  forever  binding  upon  him  if  he 
chooses  to  accept  a  patent  containing 
them,  but  he  may  refuse  to  take  a  limited 
patent,  and  being  then  rejected  altogether 
may  apply  to  the  Supreme  Court  of  the 
District  of  Ck)lumbia,  under  R,  S.  sec. 
4911,  superseded  by  the  present  section. 
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and  if  still  dissatisfied  he  has  his  remedy 
in  equity  by  R.  S.  sec.  4015  supra,  p. 
204. 

Where  an  application  it  made  for  a  re- 
issne  and  fivision  vf  the  patent,  the  di- 
yisions  for  the  purpose  of  an  appeal  from 
the  commissioner's  decision  are  to  be  con- 
sidered as  a  whole  and  not  as  separate 
cases.  The  law  does  not  contemplate  that 
each  case  presented  te  the  conunissioner 
for  his  consideration  must  "be  treated  as  a 
substantive  application  or  that  each  case 
appealed  must  be  presented  as  a  substan- 
tive appeal.  Ex  p.  Selden,  (1861)  6 
Pitt*.  Leg.  J.  (Pa.)  18,  21  Fed.  Cas.  No. 
12,638. 

New  party. —  The  addition  of  another 
party  in  an  interference  case  does  not 
change  its  nature  so  as  to  make  it  an  en- 
tirely new  case;  and  where  the  subsequent 
proceedings  show  it  to  be  a  rehearing  or 
new  trial  as  to  the  original  parties,  as 
well  as  to  the  issues  to  which  the  new 
applicant  is  to  be  considered  a  party,  the 
case  may  be  considered  on  appeiu.  Carter 
V.  Carter,  (1855)  Mae  A.  Pat.  Cas.  388,  5 
Fed.  Cas.  No.  2,475. 

Keeeaaity  of  new  oath. —  No  new  oath 
is  necessary  to  enable  a  P&rty  to  appeal 
when  his  diaim  has  been  nnallv  rejected. 
In  re  Crooker,  (1850)  MacA.'Pat.  Cas. 
134,  6  Fed.  Cas.  No.  3,414. 

Reasons  of  appeal. — The  "reasons  of 
appeal,"  in  a  patent  appeal,  are  in  the 
nature  of  the  ordinary  assignments  of 
error  in  actions  at  law  or  in  equity. 
Horine  v.  Wende,  (1907)  29  Atop,  Cas. 
(D.  C.)   415. 

Assignments  of  errors. — An  assignment 
of  error  by  the  appellant  in  an  interfer- 
ence prnceedinj;  that  there  was  irr^ilar- 
ity  in  the  declaration  of  the  interference, 
consisting  of  the  failure  of  the  primary 
examiner  to  make  formal  allowance  of  the 
claims  of  the  parties  before  declaring  the 
interference,  is  without  merit.  Luger  v. 
Browning.  (1903)  21  App.  Cas.  (D.  C.) 
201. 

ConclnslTeness  of  decision  of  patent 
office. — ^The  findings  of  the  piutent  office 
are  not  within  the  res  adjudicate  princi- 
ple. Nevertheless,  such  a  finding  should 
carry  with  it  something  more  than  a  bare 
prima  facie  cajse.  The  patent  office  is  a 
co-ordinate  branch  of  government.  The 
courts  owe  an  attitude  of  reapect  toward 
ike  opinions  which  are  expressed  in  the 
grant  of  letters.  Where  the  office  had  be- 
fore  it  all  tliat  is  before  the  court,  such 
opinion  is  entitled  to  have  accorded  it  all 
the  force  which  is  the  accompaniment  of 
judgments  which,  although  not  binding, 
are  inf<irmative  and  persuasive.  Troy 
Laundry  Machinery  Oo.  r.  Columbia  Mfg. 
Co.,  (E.  D.  Pa.  1914)   217  Fed.  787. 

An  appellant  in  an  interference  case, 
who  is  the  junior  applicant,  with  the  bur- 
d«i  of  proof  therefore  i^>on  him,  and  who 
also  has  the  unanimous  concurrence  of  all 
the  trihimalfl  of  the  patent  office  against 


him,  must  make  out  a  very  clear  case  in 
this  court.  Luger  v.  Browning,  (IflOS) 
21  App.  Cas.  (D.  C.)  201;  Cobb  r.  Goebel. 
(1904)  23  App.  Cas.  (D.  C.)  75;  OrcuU 
v.  McDonald,  (1906)  27  App.  Cas.  (D. 
C.)  228;  Lecroix  f.  Tyberg,  (1909)  33. 
App.  Cas.  (D.  C.)  586. 

The  concurrent  decisions  of  the  tri- 
bunals of  the  psitent  office  on  questions 
of  fact  in  interference  cases  are  entitled 
to  very  great  weight  and  will  not  be  dis- 
turbed except  for  manifest  error  and  this 
is  especially  true  in  a  case  involving  com- 
plicated construction  about  which  the  ex- 
perts of  t^e  patent  office  are  less  liable  to 
err  than  the  appellate  court.  Healey  r. 
Inwood,  (1912)  38  App.  Cas.   (D.  C.)   78. 

So  also  it  has  been  held  that  where  the 
question  is  one  as  to  whether  the  applica- 
tion makes  a  clear  disclosure  of  the  opera- 
tion of  an  invention,  where  the  three  tri- 
bimals  of  the  patent  office  concur  in  their 
decision  their  conclusion  will  not  be  dis- 
turbed on  appeal  unless  manifest  error 
can  be  found  therein,  especially  where 
the  question  is  one  relating  to  the  opera- 
tion of  complicated  apparatus,  involving 
the  application  of  scientific  principle 
about  which  learned  and  highly  skilled 
experts  differ.  Weintraub  r.  Hewitt, 
(1912)   38  App.  Cas.   (D.  C.)   82. 

The  concurrent  decisions  of  the  patent 
office  will  not  be  disturbed  on  appeal,  in 
the  absence  of  manifest  error.  Tnnmas  r. 
Weintraub,  (1912)  38  App.  Cae.  (D.  C.) 
281;  Ruping  r.  Lowry,  (1911)  37  App. 
Cas.  (D.  C.)  311;  Mclntyre  v.  Perry. 
(1911)  37  App.  Cas.  (D.  C.)  372;  Hewitt 
V.  Weintraub,  (1912)  38  App.  Cas.  (D. 
C.)  548.  Where  a  party  to  an  interfer- 
ence case  is  admittedly  not  entitled  to  an 
award  of  priority  of  invention,  for  the 
reason  that  in  his  preliminary  statement 
he  fails  to  allege  conception  prior  to  the 
filing  date  of  his  adversary,  he  will  not  be 
heard,  on  an  appeal  from  an  adverse  de- 
cision of  the  commissioner,  to  question 
the  patentability  of  the  invention  of  the 
issue.  Potter  r.  Mcintosh,  (1906)  28  App. 
Cas.  (D.  C.)  510. 

Tiie  patentability  of  the  issue  in  an  in- 
terference proceeding  is  not  a  jurisdic- 
tional fact  without  which  there  can  be  no 
determination  of  priciirity  of  invention: 
and  in  such  a  proceeding  this  court  will 
not  review  the  action  of  the  patent  office 
in  deciding  that  the  issue  is  a  patentable 
one,  but  will  confine  its  consideration  to 
the  question  of  priority  alone.  Johnson 
r.  Meuser,  (1907)  29  App.  Cas.  (D.  C.)  61. 

The  reason  and  grtywids  in  tlie  opinion 
of  thje  commissioner  will  not  furnish  any 
ground  for  reversal,  as  it  is  the  decision 
of  the  commissioner  which  the  appellate 
court  must  scrutinize  and  revise.  In  re 
Crooker,  (1850)  MacA.  Pat.  Cas.  134,  6 
Fed.  Cas.  No.  3,414;  In  re  Aiken,  (1850) 
MacA.  Pat.  Cas.  126,  1  Fed.  Cas.  No.  107 ; 
Kx  p.  Spence.  (1859)  3  App.  ComV  Pat. 
220,  22  Fed.  Cas.  No.  13,228. 
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The  absence  of  evidence  not  necessarv 
to  sustain  the  commissioner'fs  decision  win 
not  call  for  a  reversal,  since  the  commis- 
sioner might  have  had  other  grounds  for 
rejecting  the  application.  In  re  Crooker, 
(1850)  MacA.  Pat.  Cas.  134,  6  Fed,  Cas. 
No.  3,414. 

The  refiMsal  of  the  commissioner  to  re- 
vise and  revoke  the  decision  of  his  prede- 
cessor in  ojffice,  who  rejected  the  applica- 
tion, is  in  no  sense  a  refusal  of  the  pat- 
ent, but  merely  a  decision  that  he  will  not 
examine  the  merits  of  the  claim  which 
had  been  rejected  after  full  examination 
by  his  predecessor.  There  being  no  time 
put  as  a  limit  of  appeal  in  this  case,  the 
party  could  appeal  directly  from  the  de- 
cision of  such  predecessor  and  thus  have 
the  merits  of  his  claim  decided.  In  re 
Janney,  (1847)  MacA.  Pat.  Cas.  86,  13 
Fed.  Cas.  No.  7,209. 

Order  reveming  predecessor's  decision. 
—  Prior  to  the  passage  of  this  Act,  under 
the  statute  empowering  the  Supreme 
Court  of  the  District  of  Columbia  "to 
revise,  such  action  of  the  commissioner 
affecting  the  merits  of  the  invention  in 
controversy  as  the  court  shall  deem  neces- 
sary upon  a  proper  hearing,"  the  court 
had  jurisdiction  on  appeal  to  review  an 
order  of  the  commissioner  reversing  with- 
out authority  a  decision  of  his  prede- 
cessor that  an  invention  was  patentable 
and  meritorious.  Matter  of  Hoeveler, 
(1892)  21  D.  C.  107. 

Identity  of  invention. — A  proceeding  to 
dissolve  an  interference  for  want  of  iden- 
tity of  invention  of  the  devices  of  the  par- 
ties is  collateral  to  the  interference  itself, 
and  does  not.  as  a  general  rule,  enter  into 
the  consideration  of  the  question  of  prior- 
ity of  invention  when  the  interference  is 
brought  to  the  Court  of  Appeals.  Luger 
V.  Browning,  (1903)  21  App.  Cas.  (D.  C.) 
201;  Lecroix  r.  Tvberg,  (1909)  33  App. 
Cas.  (D.  C.)  686.  ' 

In  extreme  cases,  where  palpable  error 
has  been  committed,  a  decision  of  the 
patent  office  holding  identity  of  invention 
between  the  devices  of  the  parties  to  an 
interference  may  be  reversed.  But  the 
court,  although  of  opinion  that  error  has 
been  committed,  may  refuse  to  hold  that 
there  is  no  interference  in  fact,  and  may 
send  the  case  back  to  the  patent  office  for 
further  consideration.  Podlesak  v.  McTn- 
nerney,  (1906)  26  App.  Cas.  (D.  C.)  399. 

Except  in  extreme  cases  this  court  will 
not  go  behind  the  declaration  of  interfer- 
ence in  order  to  determine  the  question 
of  identity  of  invention;  and  such  a  case 
is  not  presented  where  it  appears  that 
the  assignee  and  employer  of  the  junior 
and  unsuccessful  party,  after  the  latter 
saw  his  rival's  application  and  drawings, 
filed  the  junior  party's  application,  with 
specifications  reading  very  much  like 
tnose  of  the  senior  party.  Bechman  f. 
Southgate,  (1906)  28  App.  Cas.  (D.  C.) 
405. 


Amendment  of  notice  of  appeal. —  A 
reason  of  appeal  filed  in  the  patent  office 
with  the  notice  of  appeal  to  this  court 
may  be  amended  so  as  to  make  it  more 
specific,  or  to  remedy  some  inadvertence 
in  its  preparation,  if  the  amendment  is 
made  in  due  time  and  no  injury  is  done 
the  opposing  party.  Horine  t?.  Wende, 
(1907)   29  App.  Cas.   (D.  C.)  416. 

Right  of  party  not  appealing. —  Where 
one  of  three  parties  to  an  interference 
fails  to  appeal  from  a  decision  of  the  ex- 
aminers-in-chief of  the  patent  office  ad- 
verse to  him,  so  that  under  rule  132  of 
the  patent  office  his  claims  which  were  in- 
volved in  the  interference  stands  finally 
rejected,  he  can  have  no  standing  in  the 
Court  of  Appeals  on  an  appeal  by  one 
of  the  other  parties  from  the  commis- 
sioner's decision.  Fowler  tJ.  Boyce,  (1906) 
27  App.  Cas.  (D.  C.)  48. 

Rules  of  patent  office  binding  on  court 

—  The  Court  of  Appeals  on  appeal  in  the 
patent  office  in  interferences  is  bound  by 
the  rules  lawfully  established  for  the 
taking  of  testimony  in  such  cases.  Lowrie 
V.  Taylor,  (1906)  27  App.  Cas.  (D.  C.) 
522. 

Appeal  to  United  States  Supreme  Court. 

—  Under  this  Act  no  appeal  lies  to  the 
United  States  Supreme  Court  from  a  judg- 
ment of  the  CJourt  of  Appeals  for  the  Dis- 
trict of  Columbia  affirming  a  decision  of 
the  Supreme  Court  of  the  district  that 
the  applicant  was  entitled  to  a  decree  for 
the  issuance  of  a  patent  on  bill  brought 
therefor.  Such  a  judgment  involves 
neither  the  requisite  money  value  nor  the 
validity  of  the  patent.  Durham  V.  Sey- 
mour, (1896)  161  U.  S.  235,  16  S.  Ct. 
452.  40  U.  S.  (L.  ed.)  682;  Rousseau  v. 
Brown,   (1903)   21  App.  Cas.   (D.  C.)   73. 

Under  former  statute. —  Prior  to  the 
pa.ssage  of  the  Act  of  1893,  it  was  held  in 
Butler  v.  Shaw,  (C.  C.  Mass.  1884)  21 
Fed.  321,  that  from  the  decision  of  the 
commissioner  of  patents  upon  an  inter- 
ference there  was  no  appeal  to  the  Su- 
preme Court  of  the  District  of  Columbia, 
and  the  only  remedy  was  bv  bill  in  equity.* 

The  Act  of  18S9  gave  the  right  of  ap- 
peal to  the  judge  of  the  Circuit  Court  of 
the  District  of  Columbia  only  in  cases 
where  an  appeal  was,  by  the  Act  of  1836, 
allowed  from  the'  decision  of  the  commis- 
sioner to  a  board  of  examiners,  and  then 
only  when  a  patent  had  been  refused.  In 
re  Janney,  (1847)  MacA.  Pat.  Cas.  86,  13 
Fed.  Cas.  No.  7,209. 

Commissioner  a  formal  party. —  To  that 
appeal  the  coramiflsioner  was  a  formal 
party,  the  court  acting  only  on  the  evi- 
dence adduced  before  him,  and  confining 
its  revision  to  the  points  set  forth  in  the 
reasons  of  appeal.  Butterworth  i\  U.  S„ 
( 1884)  112  U.  S.  60,  5  S.  Ct.  26,  28  U.  S. 
(L.  ed.)  656. 

Mandamits  on  refusal  to  allow  appeal. 

—  Where  the  commissioner  wrongfully  re- 
fused to  allow  an  appeal  mandamus  might 
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be  issued  to  corapel  him.  Hollowav  r. 
Whiteley.  (1867)  4  Wall.  622,  18  U.  S. 
(L.  ed.)   33.5. 

Ansicer  to  mandamus. —  To  a  writ  of 
mandamus  iftsiied  out  of  a  court  of  com- 
petent jurisdiction,  commanding  the  com- 
missioner of  patents  to  record  and  execute 
the  judgment  of  that  court  reversing  on 
appeal  his  decision  on  a  patent,  it  wan 
a  suflScient  anawer  that  he  had  been  di- 
rected by  the  secretary  of  the  interior  nut 
tc  do  so.  Butterworth  r.  U.  S.,  (1884| 
112  U.  S.  50.  5  S.  Ct.  26,  28  U.  S.  (L.  ed.) 
656. 

Regulations  for  taking  testimony, —  By 


the  Act  of  1839  the  power  to  make  regu- 
lations for  the  taking  of  testimony  in  con- 
tested eaiies  in  the  patent  office  was  ex- 
pressly conferred  on  the  commissioner 
exempt  from  any  control  or  revision  hy 
the  appellate  judge.  Spear  v.  Abboti, 
(1869)   22  Fed.  Cas.  No.  13,222. 

Allowance  of  competent  evidence, —  But 
it  was  the  duty  of  the  commissioner  to 
allow  all  competent  and  material  evidence 
offered,  and  if  he  refused,  the  above  stat- 
ute did  not  take  away  the  appellant's 
right  to  assign  such  refusal  as  a  reason 
of  appeal.  In  re  Fultz,  (1863)  MacA. 
Pat.  Cas.  178,  9  Fed.  Cas.  No.  6,166. 


An  Act  Bevising  and  amending  the  statutes  relating  to  patents. 

[Act  of  March  3,  1897,  ch.  391,  29  Stat.  L,  692.] 

Sec.  7.  [Heads  of  Departments  requesting  expedition,  to  be  repre- 
sented.] That  in  every  case  where  the  head  of  any  Department  of  the 
Government  shall  request  the  Commissioner  of  Patents  to  expedite  the  con- 
sideration of  an  application  for  a  patent  it  shall  be  the  duty  of  such  head 
of  a  Department  to  be  represented  before  the  Commissioner  in  order  to 
prevent  the  improper  issue  of  a  patent.     [29  Stat,  L.  694.] 

Sections  1-6  of  this  Act,  respectively,  amended  R.  S.  sees.  4886,  supra,  p.  23;  4920, 
infra,  p.  309;  4887,  supra,  p.  138;  4894,  supra,  p.  181;  4898,  in/ro,  this  page;  and 
4921,  infra,  p.  326. 

See  the  following  section  8  of  this  Act. 

Sec.  8.  [Effect.]  That  this  Act  shall  take  effect  January  first,  eighteen 
hundred  and  ninety-eight,  and  sections  one,  two,  three,  and  four,  amending 
sections  forty-eight  hundred  and  eighty-six,  forty-nine  hundred  and  twenty, 
forty-eight  himdred  and  eighty-seven,  and  forty-eight  hundred  and  ninety- 
four  of  the  Revised  Statutes,  shall  not  apply  to  any  patent  granted  prior 
to  said  date,  nor  to  any  application  filed  prior  to  said  date,  nor  to  any 
patent  granted  on  such  an  application.     [29  Stat.  L.  694.] 

See  the  note  to  the  preced'ing  section  7  of  this  Act. 


m.   ASSIGNMENTS 

Sec.  4896.  [Assignments  of  patents.]  Every  patent  or  any  interest 
therein  shall  be  assignable  in  law  by  an  instrument  in  writing,  and  the 
patentee  or  his  assigns  or  legal  representatives  may  in  like  manner  grant 
and  convey  an  exclusive  right  under  his  patent  to  the  whole  or  any  speci- 
fied part  of  the  United  States.  An  assignment,  grant,  or  conveyance  shall 
be  void  as  against  any  subsequent  purchaser  or  mortgagee  for  a  valuable 
consideration,  without  notice,  unless  it  is  recorded  in  the  Patent  Office 
within  three  months  from  the  date  thereof.  If  any  such  assignment,  grant, 
or  conveyance  of  any  patent  shall  be  acknowledged  before  any  notary 
public  of  the  several  States  or  Territories  or  the  District  of  Columbia,  or 
any  commissioner  of  the  United  States  circuit  court,  or  before  any  secretary 
of  legation  or  consular  officer  authorized  to  administer  oaths  or  perform 
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notarial  acts  uiuler  section  seventeen  hundred  and  fifty  of  the  Revised 
Statutes,  the  certificate  of  such  acknowledprment,  under  the  hand  and 
official  seal  of  such  notary  or  other  officer,  shall  be  prima  facie  evidence  of 
the  execution  of  such  assignment,  grant  or  conveyance.     [JR.  8.] 

This  section  was  amended  to  read  as  above  by  the  Act  of  March  3,  1897,  eh.  391, 
§  5,  29  Stat.  L.  693i.  The  amendment  consists  in  the  addition  of  the  final  provision, 
beginning  with  the  words  "If  any  such  assignment/'  etc. 

By  R.  8.  sec.  1750,  authority  is  given  secretaries  of  legation  and  consular  officers  to 
administer  oatlis,  etc.,  and  it  provides  that  documents  purporting  to  have  affixed 
thereto  the  seal  and  signature  of  the  officer  shall  be  admitted  in  evidence  without  proof 
of  such  seal  or  signature  being  genuijie.  -See  Difijomatic  and  Consular  Officers, 
vol.  3,  p.  49. 
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I.  In  General 

Scope  of  section. —  This  section  is  con- 
fined to  assignments,  grants,  and  convey- 
ances of  interests  in  patents  after  they 
are  iasited.  Wright  r.  Randal,  (N.  D.  N. 
Y.  1881)  8  Fed.  591. 

Tkle  and  rights  of  patentees. —  The  pat- 
ent statutes,  in  conierriag  on  an  inventor 
the  exclusive  right  to  make,  use,  and  sell 
articles  embodying  his  invention,  create 
in  him  a  new  right  and  do  not  extend  or 
continue  a  previously  existing  right. 
Hartman  t*.  John  D.  Park,  etc.,  Co.,  (E. 
D.  Ky.  1906)    145  Fed.  358. 

Where  a  contract  for  the  assignment 
of  certain  patents  included  inventions  of 
a  similar  nature  which  the  patentee 
might  thereafter  c^)mplete,  the  assi^ee 
of  a  subsequent  invention  not  conceived 
by  the  partv  at  the  time  such  contract 
was  executed,  though  with  actual  knowl- 
edge of  such  previous  assignments,  waa 
nc%  charegable  with  notice  that  the  word 
"  complete  "  was  intended  to  be  given  an 
extraordinary  interpretation  to  include 
inventions  not  then  conceived.  Davis, 
etc.,  Temperature  Controlling  Co.  v.  Tag- 
liabue,  (C.  C.  A.  2d  Cir.  1908)  159  Fed. 
712,  86  C.  C.  A.  466,  reversing  (E.  D.  N. 
Y.  1906)   160  Fed.  372. 

Property  characteristics. — As  stated  by 
Mr.  Justice  Nelson,  in  Wilson  f.  Rous- 
seau, (1846)  4  How.  646,  11  U.  S.  (L.  ed.) 


1141,  in  speaking  of  a  patent:  "  The  law 
has  thus  impressed  upon  it  all  the  quali- 
ties and  characteristics  of  property  for 
the  specified  period,  and  has  enabled  him 
to  hold  and  deal  with  it  the  same  as  in 
case  of  any  other  description  of  property 
belonging  to  him,  and  on  his  death  it 
passes  with  the  rest  of  his  personal  es- 
tate to  his  legal  representatives,  and  be- 
comes part  of  the  assets."  An  owner  of  a 
patent  has  a  right  to  sell  it  or  keep  it; 
to  manufacture  the  article  himself  or  to 
license  others  to  manufacture  it ;  to  sell 
such  article  himself  or  to  authorize  others 
to  sell  it.  Bement  t*.  National  Harrow 
Co.,  (1902)  186  U.  S.  70,  22  S.  Ct.  747, 
46  U.  S.  (L.  ed.)  1068. 

Ownership  of  a  physical  stmctnre  cov- 
ered by  a  patent  does  not  necessarily  in- 
clude the  incorporeal  right  to  use  the 
same,  nor  can  such  incorporeal  right  be 
foreclosed  by  the  operation  of  state  stat- 
utes. Federal  Constr.  Co.  r.  Park  Imp. 
Co.,  (E.  n.  Wis.  1908)    166  Fed.  128. 

Inventor's  rights  dependent  on  patent 
laws. — An  invention  or  discovery  does 
not.  of  itself,  confer  on  the  discoverer  an  ' 
exclusive  property  right  against  all  the 
world,  but  can  only  be  a<^quired  under  pat- 
ent or  similar  laws.  Pomeroy  Ink  Co.  v. 
Pomerov,  (1910)  77  N.  J.  Eq.  293,  78  Atl. 
698. 

Territorial  operation  of  patents. — . 
Where  defendant,  owning  a  flue  cleaner 
patented  in  the  United  States  only,  took 
ng  steps  to  protect  its  manufacture  and 
sale  in  the  dominion  of  Canada  by  secur- 
ing letters  patent  there,  defendant  had 
no  superior  right  to  sell  such  article  in 
Canada.  Herman  r.  William  B.  Pierce 
Co.,  (1905)  105  App.  Div.  16,  93  N.  Y.  S. 
413. 

The  monopoly  of  a  patent  does  not 
extend  beyond  the  jurisdiction  of  the 
government  granting  it,  and  whatever 
effect  a  patent  granted  by  one  country, 
has  in  another  depends  upon  the  status 
given  to  it  by  the  laws  of  the  latter. 
Goodyear  Tire,  etc.,  Co.  v.  Rubber  Tire 
Wheel  Co.,  (S.  D.  Ohio  1908)  164  Fed. 
869. 

Situs   of   property. —  The   owner   of   a 
patent  has   a   personal  privilege,   which,  . 
while  assignable  and  protected  ub  a  prop- 
erty   right,   has   no  situs   separate   from 
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the  individual  holding  it.  P.  H.  &  F.  M. 
Roots  Co.  f.  Decker.  (1910)  111  Minn. 
458,  127  N.  W.  417. 

SUte  license  to  make  or  sell  patented 
article. —  The  state  can  require  a  patentee 
or  bis  assignee  to  take  out  a  license  be- 
fore he  can  sell  the  right  to  make  or  sell 
the  patented  article.  Burns  i".  Sparks, 
(1904)  82  S.  W.  425,  26  Ky.  L.  Rep.  688. 

AMis;nment  and  license  distinguished. — 
Whether  a  transfer  of  a  particular  right 
or  interest  under  a  patent  is  an  assign- 
ment or  a  license  is  determined  by  the 
legal  effect  of  its  provisions,  and  not  by 
the  name  by  which  it  is  called.  Water- 
man 17.  Mackenzie,  (1891)  138  U.  S.  252, 
11  S.  Ct.  334,  34  U.  S.  (L.  ed.)  923. 
"  The  patentee,  or  his  assigns,  may,  by 
instrument  in  writing,  assign,  grant,  and 
convey  either,  ( 1 )  the  whole  patent,  com- 
prising the  exclusive  right  to  make,  use, 
and  vend  the  invention  throughout  the 
United  States;  or  (2)  an  imdivided  part 
or  share  of  that  exclusive  right;  or  (3) 
the  exclusive  right  under  the  patent 
within  and  throughout  a  specified  part  of 
the  United  States.  ...  A  transfer  of 
either  of  these  three  kinds  of  interests 
is  an  assignment,  properly  speaking,  and 
vests  in  the  assignee  a  title  in  so  much  of 
the  patent  itself,  with  a  right  to  sue  in- 
fringers; in  the  second  case,  jointly  with 
the  assignor;  in  the  first  and  third  cases, 
in  the  name  of  the  assignee  alone.  Any 
assignment  or  transfer,  short  of  one  of 
these,  is  a  mere  license,  giving  the  licensee 
no  title  in  the  patent,  and  no  right  to  sue 
at  law  in  his  own  name  for  an  infringe- 
ment." Waterman  v.  Mackenzie,  (1891) 
138  U.  S.  252,  11  S.  Ct.  334,  34  V.  S. 
(L.  ed.)  923,  citing  Moore  f.  Marsh, 
(1869)  7  Wall.  515,  19  U.  S.  (L.  ed.)  37; 
Gavler  r.  Wilder,  (1850)  10  How.  477,  13 
U.  S.  (L.  ed.)  504;  Excelsior  Wooden 
Pipe  Co.  r.  Seattle.  (C.  C.  A.  9th  Cir. 
1902)  117  Fed.  140.  55  C.  C.  A.  156.  A 
grant  of  the  exclusi\*8  right  to  make  and 
sell  an  invention  under  a  patent,  or  a 
grant  of  an  undivided  part  of  these  ex- 
clusive rights,  or  a  grant  of  all  these  ex- 
clusive rights  througiiout  a  specified  part 
of  the  coimtry,  is  an  assignment  of  an  in- 
terest in  the  patent,  and  is  more  than  a 
license.  Paulus  r.  M.  M.  Buck  Mfg.  Co., 
iC.  C.  A.  8th  Cir.  1904)  129  Fed.  594,  64 
C.  0.  A.  162.  An  instrument  granting  the 
sole  and  exclusive  license  to  manufacture, 
sell,  and  use  a  patented  article,  but  re- 
serving to  the  grantor  the  exclusive  right 
to  manufacture,  sell,  and  use  certain 
specified  apparatus  only  for  certain  pur- 
poses, although  called  a  license,  was  in 
legal  effect  an  assignment,  with  reserva- 
tion of  a  license  to  the  grantor.  Sirocco 
Engineering  Co.  v.  Monarch  Ventilator 
Co.,  (S.  D.  N.  Y.  1910)  184  Fed.  84.  A 
grant  by  a  patentee  of  the  right  to  manu- 
facture and  sell  under  his  patent,  with  a 
reservation  to  the  patentee  of  the  right  to 
use,  is  the  grant  of  a  license,  and  not  an 


H.saignnient  of  the  patent.  Mathy  v.  Ue- 
public  Metalware  Co.,  (1910)  35  App. 
Cas.  (D.  C.)  151.  Where  the  contract 
allows  the  defendants  to  use  a  patented 
device,  and  binds  the  claimant  to  disclose 
the  formulae  and  to  hold  and  save  them 
harmless  from  and  against  the  demands 
of  all  persons,  and  to  furnish  full  in- 
formation regarding  the  composition  of 
compounds  employed,  and  to  impart  to  the 
defendants  all  information  concerning 
future  discoveries  and  inventions  relating 
to  the  process,  with  the  right  to  adopt 
and  use  them  without  further  payment, 
the  contract  is  much  more  than  a  license 
under  a  patent.  Harvey  Steel  Co.  v.  U. 
S.,  (1904)  39  Ct.  CI.  297.  A  contract 
granting  a  license  to  manufacture  and 
sell  a  patented  device  construed,  and  held 
not  to  give  the  licensee,  a  right  to  an  as- 
signment of  the  title  to  part  of  the  patent 
on  the  termination  of  the  contract.  Cope- 
land  V.  Eaton,  (1911)  209  Mass.  139,  95 
N.  E.  291,  Ann.  Cas,  1912B  521.  Com- 
plainant contracted  to  make  defendant 
"  the  owner,  within  certain  territory,"  of 
certain  patent  rights,  and  screed  to  **  pro- 
cure H.  to  transfer  "  to  defendant  his  in- 
ventions and  discoveries  with  reference  to 
certain  wall  coating,  with  patents  on  all 
inventions  and  improvements  which  he 
should  make  in  the  future,  which  should 
belong  exclusively  to  defendant  within 
the  territory.  The  contract  also  provided 
that  defendant  should  employ  complain- 
ant for  five  years,  and  that  on  the  expira- 
tion of  such  period  the  stock  of  def end- 
tint  cx)mpany  should  be  increased  at  the 
rate  of  one  dollar  for  each  ten  cents  of 
its  average  annual  increased  earnings 
during  the  five-year  period,  which  in- 
creased stock  should  be  divided  equally 
between  complainant  and  defendant.  The 
provision  for  employment,  however,  was 
not  connected  with,  and  had  no  relation 
to,  the  provision  relating  to  defendant's 
rights  in  the  patents.  Held  that  such 
contract  rendered  defendant  the  absolute 
owner  of  the  patents  so  transferred,  and 
did  not  constitute  a  mere  license  to  use 
the  same  for  a  period  of  five  years. 
Church  f.  Anti-Kalsomine  Co.,  (1904) 
138  Mich.  211,  101  N.  W.  230,  11  Detroit 
Leg.  N.  534.  Where  complainant  con- 
veyed absolutely  his  interest  in  the  dis- 
coverv  of  formula  for  the  preparation  of 
certain  proprietary  medicines  for  a  term 
of  fifty  years,  and  granted  the  exclusive 
use  of  his  name  as  a  trademark  in  con- 
nection with  the  preparations  for  the 
same  time,  the  transferee  was  not  a  mere 
licensee,  but  was  vested  with  complain- 
ant's entire  estate  and  interest  in  the 
subject-matter.  Barclay  t*.  C^harles  Roome 
Parmele  Co.,  (1907)  71  N.  J.  Eq.  769,  71 
Atl.  1133,  affirming  (1905)  70  N.  J.  Eq. 
218,  61  Atl.  715.  Where  the  contract  be- 
tween a  patentee  and  a  manufacturer, 
providing  that  the  latter  was  to  make  and 
sell  the  patented  article,  recited  that  the 
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parties  of  the  second  ptirt  were  to  manu- 
facture said  implements  and  sell  them, 
the  party  of  the  first  part  receiving  ten 
cents  for  each  one  sold,  the  contract  was 
in  the  nature  of  a  license,  and  not  an 
assignment;  it  being  evident  that  the 
manufacturer  was  to  make  and  sell  the 
implement  and  pay  the  patentee  a  royalty, 
despite  the  fact  that  there  was  a  provi- 
sion for  the  sale  of  the  patent  by  eitlier 
party,  and  a  division  of  the  proceeds,  and 
on  a  failure  of  the  manufacturer  or  its 
assigns  to  perform  their  obligations  the 
patentee  could  treat  the  contract  as  dis- 
charged; the  provision  as  to  a  division  of 
the  profits  of  a  sale  of  the  patent  existing 
only  during  the  life  of  the  contract. 
Wildes  f.  Nelson,  (1911)  154  X.  C.  590, 
70  S.  E.  940. 

The  motive  of  the  parties  does  not  de- 
termine whether  a  transfer  is  an  anign- 
ment  or  a  license.  Seibert  Cylinder  Oil 
Cup  Co.  t\  Phillip's  Lubricator  Co.,  (C.  C. 
Mass.  1882)  10  Fed.  ©77;  Seibert  Cylinder 
Oil  Cup  Co.  v.  Beggs,  (S.  D.  X.  Y.  1887) 
32  Fed.  790. 

Where  an  instrument  is  called  a  license 
upon  its  face  it  is  si^ificant  as  showing 
the  intent  of  the  parties  but  will  not  con- 
trol. Moore  Mfg.,  etc.,  Co.  r.  Cronk 
Hanger  Co.,  (N.  D.  K.  Y.  1896)  69  Fed. 
998;  Theberath  c.  Celluloid  Mfg.  Co.,  (C. 
C.  N.  J.  1880)  3  Fed.  143. 

Effect  of  record. — The  fact  that  an  in- 
strument is  recorded  shows  that  it  wajs 
intended  a«  an  ajsaignment.  Littlefield  t;. 
Perry,  (1875)  21  Wall.  205,  22  U.  S.  (L. 
ed.)  577. 

Reservation  of  personal  right, — The  fact 
that  the  grantor  reserves  or  accepts  a 
mere  personal  right,  such  as  a  license 
back  to  him  by  the  assignee,  will  not  re- 
duce the  assignment  to  a  license.  Pope 
Mfg.  Co.  t\  Gormully,  etc,  Mfg.  C,  (N.  D. 
111.  1888)  34  Fed.  893;  Russell  v.  Ken- 
dall, (E.  D.  Wia.  1891)  58  Fed.  381;  Lit- 
tlefield t7.  Perry,  (1874)  21  Wall.  206,  22 
U.  S.  (L.  ed.)  577. 

Sale  distingiiished  from  conditional 
contract. — ^A  contract  whereby  plaintiffs 
stated  that  they  were  w^illing  to  give  de- 
fendants the  exclusive  right  to  manufac- 
ture and  sell  certain  mad  lines,  and  full 
and  exclusive  license  under  any  letters 
patent  which  might  be  granted  for  im- 
provements made  therein,  and  agreeing 
that  they  themselves  would  not  make  or 
sell  any  of  the  machines,  and  would  not 
sell  or  assign  any  letters  patent  relating 
thereto  or  grant  any  rights  thereunder, 
and  that  the  contract  should  last  for  the 
full  term  for  which  any  letters  patent 
should  be  granted,  and  that,  if  no  patent 
should  be  granted,  then  the  contract  should 
last  twenty  ^ears  from  its  date,  was  a 
sale  of  plaintiffs'  good  will  in  the  business 
of  manufacturing  and  selling  machines  of 
the  type  described,  together  with  any  pat- 
ent rights  which  they  might  procure  upon 
the  machines,  and  an  agreement  not  to 


make  or  sell  the  machines  during  the  ex- 
istence of  the  contract ;  but  was  not  an 
agrwMnent  that  plaintiffs  would  be  suc- 
cessful in  obtaining  patents,  or  that 
defendants  would  be  excused  from  comply- 
ing therewith,  in  case  a  fundamental  pat- 
ent was  not  obta.ined.  Bancroft  v.  Union 
Embossing  Co.,  (1903)  72  N.  H.  402,  57 
Atl.  97,  64  L.  R.  A.  298. 

Sale  on  execution. — A  patent  right  is 
not  subject  to  sale  on  execution.  Ager  r. 
Murray.  (1882)  105  U.  S.  126,  26  U.  S. 
(L.  ed.)  942;  Campbell  r.  James,  (S.  D. 
X.  Y.  1880)  2  Fed.  338;  Peterson  v.  San 
Francisco,  (1896)  115  Cal.  211,  46  Psc. 
1060;  Harrington  r.  Cambridge,  (1884) 
14  W.  X-.  C.  (Pa,)  466.  This  principle  is 
true  in  the  absence  of  a  statute  authoriz- 
ing the  sale  of  a  patent  on  execution. 
Erie  Wringer  Mfg.  Co.  r.  National 
Wringer  Co.,  (W.  D.  Pa,  1894)  63  Fed. 
248. 

Attachment. — A  patent  is  not  subjeot 
to  attachment  on  the  ground  that  the 
owner  is  about  to  remove  it  from  the 
state.  Logan  i\  Sibley,  (1896)  67  111. 
App.  579. 

jBill  in  equity. — ^The  patent  right  may 
be  reached  bv  a  bill  in  equity,  as  by  a 
creditor's  bill,  and  an  sssignment  com- 
pelled by  the  court.  Ager  v.  Murray, 
(1882)  105  U.  S,  12«,  26  U.  S.  (L.  ed.) 
942;  Gorrell  r.  Dickson,  (W.  D.  Pa.  1886) 
26  Fed.  454;  Maitland  v.  Gibson,  (E.  D. 
Pa.  1897)  79  Fed.  136;  Vail  v.  Hammond, 
(1891)  60  Conn.  374,  22  Atl.  954,  25  A. 
S.  R.  330 ;  Wilson  v,  Martin- Wilson  Auto- 
matic Fire  Alarm  Co.,  (1889)  149  Mass. 
24,  20  X.  E.  318;  Gillett  r.  Bate,  (1881) 
86  N.  Y.  87. 

Supplementary  proceedings. — ^An  assign- 
ment may  be  compelled  by  the  court  under 
supplementary  proceedings.  Newton  t?. 
Buck,  (C.  C.  A.  2d  Cir.  1896)  77  Fed. 
614,  45  U.  S.  App.  244,  23  C.  C.  A.  356; 
Pacific  Bank  t?.  Robinson,  (1881)  57  Cal. 
520,  40  Am.  Rep.  120;  Barnes  t.  Morgan, 
(1875)  3  Hun  (N.  Y.)  703;  Clan  Ranald 
V.  Wyokoff,  (1877)  41  N.  Y.  Super.  Ct. 
627. 

Where  a  debtor  refuses  to  assign,  upon 
an  order  of  the  court  under  a  state  stat- 
ute so  authorizing  a  person  appointed  by 
the  court  may  execute  the  assignment  in 
the  debtor's  name.  Wilson  t\  Martin- 
Wilson  Automatic  Fire  Alarm  Ca,  (1889) 
151  Mass.  515,  24  N.  E.  784,  8  L.  R.  A. 
300. 

Receiver's  right  to  patent. — The  ap- 
pointment of  a  receiver  does  not  of  itself 
vest  title  to  a  patent  right  in  him.  Gor- 
don V.  Anthony,  (1879)  16  Blatchf.  234, 
10  Fed.  Gas.  No.  5,606;  Adams  r.  Howard, 
(S.  D.  N.  Y.  1884)  22  Fed.  656;  IMck  r. 
Stnithers,  (W.  D.  Pa.  1885)  26  Fed.  103; 
McCulloh  V.  Association  Horlogere  SuiBse, 
(S.  D.  N.  Y.  1891)  45  Fed.  479. 

Bffect  of  insolvency. —  Under  this  sec- 
tion the  legal  title  to  a  patent  does  not 
pass  by  a  sale  of  the  patent  upon  an  exe- 
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cutifA  against  the  owner  to  his  assignee 
in  insolvency  by  an  assignment  of  his 
property  by  the  court  or  by  a  general 
assignment  of  all  of  his  property,  or  by 
the  appointment  of  a  receiver  of -the  in- 
solvent del>tor,  but  the  receiver  of  a  dis- 
solved corporation  may  maintain  an 
action  against  one  having  the  legal  title 
to  the  patent  to  compel  a  conveyance  to 
him.  McCull(^  v.  Association  Horlogere 
Suisse,  (6.  D.  N.  Y.  1801)  45  Fed.  479. 

lights  of  purchaser. — A  purchaser  ac- 
quires an  unrestricted  right  to  use  a  pat- 
ented article  when  purchased  from  the 
patentee  or  any  person  authorized  to  sell. 
Goodyear  v,  Beverly  Rubber  Co.,  (185&) 
1  CliflT.  348,  10  Fed.  Cas.  No.  5,657; 
Roosevelt  r.  Western  Electric  Co.,  (S.  D. 
K.  Y.  1884)  20  Fed.  724;  HeatonPeninsu- 
lar  Button  Fastener  Co.  f.  Eureka  Spe- 
cialty Co.,  (C.  C.  A.  2d  Cir.  18»6)  77  Fed. 
288;  Detweiler  v.  Voege,  (18S1)  19 
Blatchf.  (U.  S.)  482;  Wilson  r.  Turner, 
(1846)  4  How.  712,  11  U.  S.  (L.  ed.) 
1171;  Wilson  r.  Rousseau,  (1846)  4 
How.  646,  11  U.  S.  (L.  ed.)  1141;  Buss  v. 
Putney,  (1869)  38  X.  H.  44.  A  patented 
article  is  taken  out  of  the  monopoly  of 
the  pa1«nt  by  a  sale,  and  the  vendee  and 
snbsei^uent  owners  have  the  right  to  use 
it  until  it  is  worn  out.  Chaffee  v.  Boston 
Belting  Co.,  (1859)  22  How.  217.  16  U.  S. 
(L.  ed.)  240;  Simpson  r.  Wilson.  (1846) 
4  How.  709,  11  U.  S.  (L,  ed.)  1169.  One 
who  buys  patented  articles  of  manufac- 
ture from  aae  authorized  to  sell  them 
becomes  possessed  of  an  absolute  property 
in  sach  articles,  unrestricted  in  time  or 
place.  Keelef  r.  standard  Folding-Bed 
Ca,  ( 1805 )  1-57  U.  S.  669,  15  S.  Ct.  738, 
39  U.  8.  (L.  ed.)  848;  Hobbie  t?.  Jennison, 
(18©3)  149  U.  S.  366,  13  S.  Ct.  879,  37 
U.  S.  (L.  ed.)  766;  Birdsell  v.  Shaliol, 
(1884)  112  U.  S.  485,  6  S.  St.  244,  28  U. 
6.  (L.  ed.)  768;  Adams  v.  Burke,  (1873) 
17  Wall.  453,  21  U.  S.  (L.  ed.)  700; 
Mitchell  V,  Hawley,  (1873)  16  Wall.  544, 
21  U.  S.  (L.  ed.)  322;  Chaffee  v.  Boston 
Belting  Co.,  (1850)  22  How.  217,  16  U. 
S.  (L.  ed.)  240;  Bloomer  v.  McQuewan, 
(1862)  14  How.  630,  14  U.  S.  (L.  ed.) 
532;  Wilson  ei.  Rousseau,  (1846)  4  How. 
646,  11  U.  S.  (L.  ed.)  1141;  Jackson  f. 
Vaaghan,  (N.  D.  Cal.  1896)  73  Fed. 
837. 

Pnrcluaei'i  tenitorial  rights  of  use.— A 
specific  article  sold  bv  one  authorized  to 
make  such  sale  is  wholly  removed  from 
the  monopoly  of  the  patent  and  may  be 
used  anywhere  although  acquired  from  a 
territorial  assignee  or  licensee.  Adams  v. 
Burke,  (1873)  17  Wall.  453,  21  U.  S.  (L. 
ed.)  700;  Hobbie  r.  Jennison,  (1893)  149 
U. «.  366,  13  S.  Ct.  879,  37  U.  S.  (L.  ed.) 
766;  Edison  Electric  Ught  Co.  t\  Bloom- 
ingdale,  (S.  D.  N.  Y.  1804)  65  Fed.  212; 
McKay  r.  Wooster,  (1873)  2  Sawv.  373, 
16  Fed.  Cas.  No.  8,847;  Mav  r.  Chaffee, 
11871)  5  Fish.  Pat.  Cas.  160,*16  Fed.  Cas. 
Xo.  0,332.     Contra,  Sheldon  Axle  Co.  r. 


Standard  Axli -Works,  (E.  D:  Pa.  1889) 
37  Fed.  789;  Wicke  v.  Kleinknecht,  (1874) 
1  B.  ft  A.  Pat.  Cas.  608,  29  Fed.  Cas.  No. 
17,608. 

Right  to  tell  purchased  article.— A  pur- 
chaser of  a  specified  article,  although,  the 
purchase  was  made  from  a  territorial  as- 
signee or  licensee,  may  sell  the  article 
anywhere.  Jackson  v.  Vaughan,  (N.  D. 
Cal.  1896)  73  Fed.  837.  The  purchaser  of 
patented  articles  from  one  territorial  as- 
signee might  sell  them  in  the  course  of 
trade  in  the  teiritorv  of  another  assignee. 
Keeler  r.  Standard  Folding  Bed  Co., 
(1895)  157  U.  S.  659,  16  S.  Ct.  738,  39  U. 
S.  (L.  ed.)  848,  overruling  Hatch'  v. 
Adams,  (E.  D.  Pa.  1884)  22  Fed.  4.34; 
Hatch  V.  Mall,  (S.  D.  N.  Y.  1884)  22  Fed. 
438;  California  Electrical  Works  t". 
Finck,   (N.  D.  Cal.  1891)   47  Fed.  683. 

Articles  seized  for  customs  dtttieSi> — 
The  fact  that  articles  infringing  a  patent 
where  seized,  condemned,  and  sold  for  a 
violation  of  the  customs  law  does  not  en- 
title the  purchaser,  knowing  that  the 
goods  infringe  such  patents,  to  sell  them, 
nor  does  it  in  any  way  release  him  from 
bis  liability  to  the  owner  of  the  patent. 
Dickerson  v.  Sheldon,  (C.  C.  A.  2d  Cir. 
1899)  98  Fed.  621,  39  C.  C.  A.  191, 


II.  TrruB  TO  and  Co-ownebshif  of 
Patents 

Legal  and  equitable  titles. —  The  l^al 
title  to  a  patent  may  be  in  one  person  and 
the  equitable  title  in  another.  Davis  Im- 
proved  Wrought  Iron  Wagon  Wheel  Co. 
f.  Davis  Wrought  Iron  Wagon  Co.,  (N. 
D.  N.  Y.  1884)   20  Fed.  699. 

Holder  of  legal  title  as  trustee. —  Where 
the  legal  title  is  in  one  person  and  the 
equitable  title  in  another  the  holder  of 
the  legal  title  will  generally  be  treated  by 
a  court  of  equity  as  a  trustee  of  an  equit- 
able owner.  Whiting  v.  Graves,  (1878) 
3  B.  ft  A.  Pat.  Cas.  222,  29  Fed.  Cas.  No. 
17,577. 

Legal  title  acquired  without  notice  of 
equities. —  Where  the  holder  of  the  legal 
title  has  acquired  such  title  without 
notice  of  an  equitable  title  existing  in  an- 
other he  will  prevail  over  the  holder  of 
the  equitable  title.  Prime  v.  Brandon 
Mfg.  C^o.,  (1879)  16  Blatchf.  453,  19  Fed. 
Cas.  No.  11,421 ;  Davis  Improved  Wrought 
Iron  W^agon  Wheel  Co.  r.  Davis  Wrought 
Iron  Wagon  Co.,  (1884)  22  Blatchf.  (U. 
S.)  221,  20  Fed.  699;  Faulkner  r.  Empire 
State  Nail  Co..  (C.  C.  A.  2d  Cir.  1895) 
67  Fed.  913,  35  U.  S.  App.  120,  16  C.  C.  A. 
69;  American  Solid  Jjeallier  Button  Co. 
V.  Empire  State  Nail  Co.,  (S.  D.  N.  Y. 
1891)  47  Fed.  741;  Wright  v,  Randel, 
(N.  D.  N.  Y.  1881)  8  Fed.  691. 

Assignee  in  trust. — An  assignment  of  a 
patent  to  an  asHignee  in  trust  gives  him 
the  l«gal  title.  Campbell  r.  James  (1879) 
17  Blatchf.  42,  4  Fed.  Cas.  No.  2,361. 
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Legal  title  held  in  trust  for  assignee.— 
An  oral  assignment  or  sale  of  an  inven- 
tion before  the  issuance  of  a  patent  is 
valid  and  invests  the  purchaser  with  the 
equitable  title,  and  the  inventor  who  after 
such  assignment  or  sale  obtains  a  patent, 
holds  the  legal  title  in  trust  for  the  owner 
of  the  equitable  title.  Pitts  r.  Whitman, 
(1848)  2  Story  609,  19  Fed.  Cas.  No. 
11,196;  Whiting  i\  Graves,  (1878)  3  B.  & 
A.  Pat.  Cas.  222,  29  Fed.  Cas.  No.  17,577; 
Hapgood  V.  Rosenstock,  (S.  D.  N.  Y. 
1886)  23  Fed.  86;  Continental  Windmill 
Co.  V.  Empire  Windmill  Co.,  (1871)  8 
Blatchf.  295,  6  Fed.  Cas.  No.  3J42;  Dal- 
zell  V,  Dueber  Watch  Case  Mfg.  Co., 
(1893)  149  U.  S.  315,  13  S.  Ct.  886,  37 
U.  S.  (L.  ed.)  749;  Cook  v.  Sterling 
Electric  Co.,  (C.  C.  Ind.  1902)  118  Fed.  45. 

Number  of  joint  owners. —  The  number 
of  persons  who  may  jointly  own  a  patent 
right  is  not  limited  in  the  United  States. 
Vose  t?.  Singer,  (1862)  4  Allen  (Mass.) 
226,  81  Ann.  Dec.  696. 

Rights  of  joint  owners. —  Joint  owners 
of  a  patent  are  at  the  mercy  of  each  other, 
topeland  v.  Eaton,  (1911)  209  Mass.  139, 
95  N.  E.  291,  Ann.  Cas.   1912B  521. 

Cotenanti. —  If  a  patent  is  issued  to 
two  or  more  persons  they  become  coten- 
ants.  Barrett  t*.  Hall,  (1818)  1  Mason 
447,  2  Fed.  Cas.  No.  1,047;  Pitts  f.  Hall. 
(1854)  3  Blatchf.  201,  19  Fed.  Cas.  No. 
11,193;  Dunham  t*.  Indianapolis,  etc.,  R. 
Co.,  (1876)  7  Biss.  223,  8  Fed.  Cas.  No. 
4,151;  Levy  v,  Dattlebaum,  (S.  D.  N.  Y. 
18W)  63  Fed.  992;  Eraser  r.  Gates, 
(1886)  118  111.  99,  1  N.  E.  817;  Mathers 
V.  Green,   (1866)  L.  R.  1  Oh.  (Eng.)  29. 

The  iFssignor  and  assignee  of  an  un- 
divided interest  in  a  patent  right  are  joint 
owners  or  tenants  in  common.  Oavler  v. 
Wilder,  (1850)  10  How.  477,  13  *U.  S. 
(L.  ed.)   504. 

Patent  to  one  after  rejected  joint  appli- 
cation.—  Where  a  joint  application  by 
two  persons  is  rejected,  a  patent  for  the 
same  invention  subsequently  obtained  by 
one  of  them  in  his  own  name  inures  to 
both,  and  they  are  joint  owners.  Vetter 
r.  Lentzinger,  (1870)  31  la.  182. 

Agreement  for  joint  patent. —  Under  an 
agreement  that  a  patent  is  to  be  taken 
out  in  the  joint  names  of  two  or  more 
persons,  or  for  their  joint  benefit,  the 
parties  are  in  equity  joint  owners.  Duke 
t\  Graham,  (N.  D.  Miss.  1884)  19  Fed. 
647;  Whiting  «.  Graves,  (1878)  3  B.  &  A. 
Pat.  Cas.  222,  29  Fed.  Cas.  No.  17,577; 
Blakeney  v.  Goode,  (1876)  30  Ohio  St. 
360. 

Assignment  to  two  or  more. —  If  a  pat- 
ent is  assigned  to  two  or  more  persons 
they  are  cotenants.  Steers  t*.  Rogers, 
(1893)  A.  C.  (Eng.)  232,  affirming 
(1892)    2  Ch.    (Eng.)    13. 

Territorial  contract  between  joint 
owners. — A  contract  between  two  joint 
owners  of  a  patent,  intended  to  perfect 
and  ertlablish  in  each  respectively  tlie  ex- 


clusive right  to  the  patent  in  certain 
states,  constitutes  an  assignment  and 
vests  title  in  each  for  the  state  desig- 
nated. Russell  r.  Kendall,  (E.  D.  Wis. 
1891)  58  Fed.  381. 

An  exclusive  right  for  a  term  of  years 
less  than  the  full  term  of  the  patent  may 
be  assigned  by  the  patentee,  but  the  legal 
title  will  remain  in  him.  Still  r.  Read- 
ing. (W^  D.  Tex.  1881)  9  Fed.  40; 
Moore  Mfg.,  etc.,  Co.  v.  Cronk  Hanger  Co., 
(N.  D.  N.  Y.  18&6)   69  Fed.  998. 

Inventions  of  employee. — ^A  manufactur- 
ing corporation  which  has  employed  a 
skilled  workman,  for  a  stated  compensa- 
tion, to  take  charge  of  its  works,  and  to 
devote  his  time  and  services  to  devising 
and  maJring  improvements  in  articles 
there  manufactured,  is  not  entitled  to  a 
conveyance  of  patents  obtained  for  in- 
ventions made  by  him  while  so  employed, 
in  the  absence  of  express  agreement  to 
that  eflfect.  Hapgocd  v.  Hewitt,  (1886) 
119  U.  S.  226,  7  S.  Ct.  193,  30  U."  S.  (L. 
ed.)  359;  Dalzell  r.  Dueber  Watch  Case 
Mfg.  Co.,  (1893)  149  U.  S.  315,  13  S.  Ct. 
886,  37  U.  S.  (L.  ed.)  749,  reveramg 
(S.  D.  N.  Y.  1889)   38  Fed.  697. 

Rights  and  liabilities  of  co-ownera.— 
The  rights  and  liabilities  of  the  co-owners 
of  a  patent,  when  not  modified  by  con- 
tract or  agreement  among  themselves,  are 
stated  as  follows:  **  Where  a  patent  be- 
longs to  several  persons  in  common,  each 
co-owner  can  assign  his  share  and  sae  for 
an  infringement,  and  can  also  work  the 
patent  himself,  gi^  licenses  to  work  it, 
and  sue  for  royalties  payable  to  him  for 
its  use;  and  is  entitled  to  retain  for  his 
own  benefit  whatever  profit  he  may  derive 
from  the  working,  although  he  may  be 
liable  to  account  for  what  he  receives  in 
respect  of  the  licenses."  Pusey,  etc.,  Co. 
V.  Miller,  (C.  C.  Del.  1894)  61  Fed.  401. 

Special  agreements. —  But  special  agree- 
ments may  be  made  between  co-owners  by 
which  the  mutual  rights  and  liabilities 
may  be  modified  or  determined.  Lalanoe, 
etc.,  Mfg.  Co.  V.  National  Enamelinjr,  etc., 
Co.,  (S.  D.  N.  Y.  1901)  108  Fed.  77; 
Kinsman  v,  Parkhurst,  (1866)  18  How. 
289,  16  U.  S.  (L.  ed.)  386;  Hubenthal  r. 
Kennedy,  (1888)  76  Ta.  707,  3»  N.  W. 
694;  Steams  v,  Barrett,  (1823)  1  Pick. 
(Mass.)  443,  11  Am.  Dec.  223;  Parkhurst 
V.  Kinsman,  (1847)  6  N.  J.  Bq.  600; 
Marsbon  v.  Swett,  (1876)  66  N.  Y.  206, 
23  Am.  Rep.  43;  Culp  r.  Alleii,  (1896) 
166  Pa.  >St.  286,  31  Atl.  93;  Marrii  v. 
Newark  Heating,  etc.,  Mach.  Co.,  (1894) 
57  N.  J.  L.  36,  29  Atl.  481. 

Power  of  one  co-owner  to  bind  anotlier. 
— ^The  owner  of  a  part  of  a  patent  cannot 
bind  his  co-owner  by  any  special  contract 
with  an  assignee  of  the  patent,  which  is 
not  eonnectcS  with  the  enjoyment  and 
exercise  of  the  common  privilege  under 
the  patent.  Lawrence  r.  mle,  (1817)  8 
Johns,  l^h.  (N.  Y.)  23;  McNeven  v.  Liv- 
ingston, (1819)  17  Johns.  (N.  Y.)  437. 
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Go-owners  not  partners. —  Oo^wners 
are  not  partners  in  the  absence  of  an 
agreement  to  that  effect.  Pitts  v.  Hall, 
(1854)  3  Blatchf.  201,  19  Fed.  Ca8,  No. 
11.193;  Fraser  r.  Gates,  (1885)  118  111. 
99,  1  N.  E.  817;  Marsh  r.  Newark  Heat- 
ing, etc.,  Mach.  Co.,  (1894)  57  N.  J.  L.  36, 
29  Atl.  481. 

Partnersliip  m  patmt  nghts. —  Patent 
rights   may  oe  heM   in  partnership,   the 
mutual  rights  and  liaibilities  of  the  par- 
ties being  determined  by  their  agreement 
and  by  the  general  Partnership  Law.   Mc- 
Williame  MIg.  Co.  r.  Blundell,  (C.  C.  R. 
L)   1882)   11  Fed.  419;  Keller  f.  Stolzen- 
bach,    (W.    D.    Pa.    1884)    20   Fed.    47; 
ROMS  17.  Reissner,  (S.  D.  N.  Y.  1887)  30 
Fed.  625;   Mimtrose  t\  Mabie,   (S.  D.  N. 
Y.  1887)  30  Fed.  234:  Lodce  v.  Lane,  etc., 
Co.,  (S.  D.  Ohio  1888)  35  Fed.  289;  Haf- 
fioke  V.  Clark,  (C.  C.  A.  4th  Cir.  18i)2)  50 
Fed.  531,  8  U-  S.  App.  69,  1  C.  C.  A.  570; 
Denning  c.  Bray,  (C.  a  A.  2d  Cir.  1894) 
61  Fed.  661,  26  U.  S.  App.  127,  10  C.  C.  A. 
6;    Levy    p.    Dattlebaum.    (S.    D.    N.    Y. 
1894)     63    Fed.    992;     Carroll    v.    Gold- 
sehmidt,  *(S.  D,  N.  Y.  1897)  80  Fed.  520; 
MucUer  r.  MueUer,  (C.  C.  A.  3d  Cir.  1899) 
96  Fed.  156,  37  C.  C.  A.  392;  Yale  Lock 
Mfg.  Co.  V.  Sargent,  (1886)  117  V.  S.  536, 
6  S.  Ct,  934,  29  U.  S.  (L.  ed.)  954;  Wade 
v.  Metcali,    (C.   C.  Mass.   1883)    16  Fed. 
130;  Ambler  v.  Whipple,  (1874)  20  Wall. 
646,  22  U.  S.    (L.  ed,)    403;  Kinsman  r. 
Parichurst,  (1856)   18  How.  2S9,  15  U.  S. 
(L.  ed.)    385;  Hill  t?.  Miller ,.  (1889)    78 
Gal.  149,  20  Pac.  304;  Milton  v.  Kingsley, 
(18M)   7  Ai^.  Cas.  (D.  C.)  531;  Scutt  r. 
Robertson,   (1880)    127  III.  135,  19  N.  £. 
851;  Vetter  v.  Lentzinger,   (1870)   31  la. 
182;     Freeman   v.   Frefeman,    (1884)    136 
Maae.  260;  Bartlett  t*.  Holbrook,   (1854) 

1  Gray  (Maes.)  114;  O'Hara  v.  Harman, 
<1897)  14  App.  Div.  167,  43  N.  Y.  S.  566; 
Blood  r.  LuiUow  Ctobon  Black  Co.,  (1892) 
150  Pa.  St.  1,  24  Atl.  348;  Hepworth  f. 
Henshall,  (18^3)  153  Pa.  St.  592,  25  Atl. 
1103. 

Aasignn&ent  by  part  owner. — The  owner 
of  a  part  of  a  patent  right  may  assign 
his  undivided  interest  without  the  consent 
of  his  co-owner.    May  r.  Chaffee,   (1871) 

2  DiU.  385,  16  Fed.  Cas.  No.  9,332;  Pitts 
c.  Hall,  (1854)  3  Blatchf.  201,  19  Fed. 
Caa.  No.  11,193;  Lalance,  etc.,  Mfg.  Co. 
r.  National  £nameling,  etc.,  Co.,  (S.  13. 
N.  Y.  1901 )   108  Fed.  77. 

Sale  by  part  owner.-— Where  one  part 
owner  sells  the  entire  patent,  the  other 
co-owner  may  recover  from  him  his  pro- 
portionate share  of  the  price.  Harrison 
V.  Ingersoll,  (1885)  56  Mich.  36,  22  N. 
W.  268. 

Use  by  co-owners. — A  patented  inven- 
tion owned  by  several,  jointly,  may  be 
usetl  by  each  co-owner  without  the  consent 
of  the  other  co-ownera,  and  lie  will  not  be 
liable  to  account  to  such  co-ownera  for  tha 
profits.  Mathers  r.  Green,  (1865)  L.  R. 
1  Ch.  (Eng.)  29;  Steers  t\  Rogers,  [1893] 


A.  C.  (Eng.)  232;  Heyl-Dia  f.  Edmunds, 
(1900)  81  L.  T.  N.  S.  (Eng.)  579;  Black- 
ledge  I*.  Weir,  etc.,  Hfg.  Co.,  (C.  C.  A. 
7th  Cir.  1901)  108  Fed.  71,  47  C.  C.  A. 
212;  Washburn,  etc.,  Mfg.  Co.  r.  Chicago 
Galvanized  Wire  Fence  Co.,  (1884)  109 
111.  71 ;  Gates  f.  Fraser,  ( 1881 )  9  111.  App. 
624;  Vose  v.  Singer,  (1862)  4  Allen 
(Mass.)  226,  81  Am.  Dec.  696;  De  Witt 
r.  Elmira  Nobles  Mfg.  Co.,  (1876)  66  N. 
Y.  459,  23  Am.  Rep.  73 ;  Marsh  r.  Newark 
Heating,  etc..  Mach.  Co.,  (1894)  57  N.  J. 
L.  36,  29  Atl.  481.  Each  co-owner  may, 
however,  become  so  liable  where  there  is 
an  express  agreement  to  tliat  effect.  Gates 
t7,  Fraser,  (1881)  9  lU.  App.  624,  affirmed 
(1886)    118  111.  99,  1  N.  E.  817. 

License  by  co-owner.— Where  one  co- 
owner  ef  a  patent  grants  a  license  it  is 
valid  as  against  him  and  his  co-owners. 
Clum  r.  Brewer,  (1855)  2  Curt.  506.  5 
Fed.  Cas.  No.  2,909;  De  Witt  v,  Elmira 
Nobles  Mfg.  Co.,  (1876)  66  N.  Y.  459, 
23  Am.  Rep.  73. 

The  license  of  one  co-owner  is  liable  to 
his  licensor  for  the  agreed  price.  l>«n^a^ 
V.  Indianapolis,  etc.,  R.  Co.,  (1876)  7 
Biss.  223,  8  Fed.  Cas.  No.  4,161.  The 
licensee  of  one  co-owner  is  not,  however, 
liable  to  the  other  co-owner.  Pusey,  etc, 
Co.  r.  Miller,   (C.  C.  Del.  1894)   61  Fed. 

401.  ^    . 

A   licensor  is  not  liable  to  account  to 

his  co-owner  for  what  he  receives  from  the 

license.      Blackledge   v.    Weir,   etc.,   Mfg. 

Cor(C.  C.  A.  7th  Cir.  1901)  108  Fed.  71. 

47  C.  C.  A.  212. 

Suit  by  one  co-owner. —  Suit  may  be 

maintained   by  one   of   several   co-owners 

alone  for  the   recovery   of   royalties  and 

profits   due   for   the   use    of    the   patent. 

Sheehan  r.  Great  Eastern  R.  Co.,  (1880) 

16  Ch.  D.  (Eng.)  59. 
Suit  by  part  owners.— One  part  owner 

cannot  maintain  suit  against  another  for 

infringement.     Aspinwall  Mfg.  Co.  r.  Gill, 
(C.  C.  N.  J.  1887)  32  Fed.  697. 
Release  of  damages  by  one  co-owner. — 

The  rights  of  co-owners  may  not  be  prej- 
udiced   by    one   of    their   number,    as    by 

the  release  of  a  right,  to  recover  damages 
for  infringement  or  otherwise.  In  re 
Horslev,  etc.,  Patent,  (1869)  L.  R.  8  Eq. 
(Ene.)'  475;  Lalance,  etc.,  Mfg.  Co.  v. 
Haberman  Mfg.  Co.,  (S.  D.  N.  Y.  1899) 
J)3  Fed.  197, 

Measure  of  damages  when  no  estab- 
lished market  or  license  fee. —  In  an  ac- 
tion at  law  to  recover  damages  for  the 
infringement  of  a  patent,  where  there  i« 
no  established  market  value  or  license 
fee,  general  evidence  is  admissible  to  show 
the  extent  of  the  plaintiff's  damages  from 
the  infringement,  and  he  is  entitled  to 
ehow  the  utility  and  advantages  of  the 
invention  over  old  devices,  as  a  basis  from 
which  the  jury  may  estimate  the  extent 
of  his  loss.       McCune  f.  Baltimore,  etc, 
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R.  Co.,  (C.  C.  A.  3d  Cir.  1907)    154  Fed. 
63,  82  C.  C.  A.  176. 

Estoppel  of  joint  patentees. — Where 
two  persons  obtain  a  joint  patent  each 
is  estopped  from  setting  up  a  prior  patent 
issued  to  him  for  the  same  invention. 
Barrett  f.  Hall,  (1818)  1  Mason  447,  2 
Fed*  Cas.  No.  1,047;  Stearns  r.  Barrett, 
(1823)  1  Pick.  (Mass)  443,  11  Am.  Dec. 
223. 

III.  Assignments 

1.  Affreementa  to  Aaaiffn 

Under  statute. — The  statute  does  not 
profess  to  deal  with  the  invention  until 
the  inchoate  right  to  its  exclusive  use  has 
been  perfected  and  made  absolute  by  the 
obtaining  of  a  patent.  Cook  v.  Sterling 
Electric  Co.,  (C.  C.  Ind.  1902)  118  Fed. 
45.  The  statute  does  not  prohibit  bargain 
and  sale.  It  applies  solely  to  the  assign- 
ment, conveyance,  or  grant  of  a  patent, 
or  an  interest  therein.  Cook  v.  Sterling 
Electric  Co.,  (C.  C.  Ind.  1902)  118  Fed. 
45. 

Rules  governing. —  Before  the  patent  is 
granted,  the  sale  of  the  inchoate  right  to 
the  exclusive  use  of  an  invention  is  gov- 
erned by  the  general  principles  of  the 
law  relating  to  bargains  and  sales.  Cook 
r.  Sterling  Electric  Co.,  (C.  C.  Ind.  1902) 
118  Fed.  45. 

Validity  of  agreement  to  assign. — An 
agreement  to  assign  a  patent,  whether 
made  before  or  after  its  issuance,  is  valid, 
and  in  a  proper  case  will  be  enforced 
speciflcallv  in  equity.  Nesmith  f.  Cal- 
vert, (1846)  1  Woodb.  &  M.  34,  18  Fed. 
Cas.  No.  10,123;  Hapgood  i;.  Rosenstock, 
(S  D.  N.  Y.  1885)  23  Fed.  86;  Dalzell  i'. 
Duebei-  Watch  C'aae  Mfg.  Oo.,  (1893)  149 
U.  S.  315,  13  8.  Ct.  886,  37  U.  S.  (L.  ed.) 
749;  Duke  r.  Graham,  (N.  D,  Miss.  1884) 
19  Fed.  647;  Blackmer  r.  Stone,  (1889) 
51  Ark.  489,  11  S.  W.  693;  Satterthwait 
V.  Marshall,  (1872)  4  Del.  Ch.  337;  Ruu- 
stetler  v,  Atchinson,  (1883)  MacArthur 
&  M.  (D.  C.)  382;  Greer  v.  Sellers.  (1896) 
64  Ill.App.  505;  Searle  v.  Hill,  (1887) 
73  la.  367.  36  N.  W.  490,  5  A.  S.  R.  688; 
Somerby  v.  Bun  tin,  (1875)  118  Mass. 
279,  19  Am.  Rep.  469:  Adams  i*.  Mes- 
singer,  (1888)  147  Mass.  185.  17  N.  E. 
491,  9  A.  S.  R.  679;  Binney  r.  Annan, 
(1871)  107  Mass.  94,  9  Am.  Rep.  10; 
Berolzheimer  r.  StrauHS,  (1884)  51  N.  Y. 
Super.  Ct.  96;  Spears  r.  Willis,  (1897^ 
151  N.  Y.  443,  45  N.  E.  849. 

Validity  as  against  subsequent  assignee. 
— An  executory  agreement  by  patentees 
to  transfer  to  a  third  person  an  interest 
in  patents  not  identified  therein  does  not 
operate  as  an  assignment,  and  cannot  hi* 
set  up  by  defendants  to  impeach  the  title 
of  an  assignee  of  the  patent  in  a  nuit  for 
its  infringement,  to  which  such  third 
person  is  not  a  party.  McMichael,  etc., 
Mfg.  Co.  r.  Ruth,  (C.  C.  A.  3d  Cir.  1904) 


128  Fed.  706,  63  C.  C.  A.  304,  reversing 
(E.  D.  Pa.  1903)  123  Fed.  888.  Where 
defendant  agreed  to  give  complainant  one- 
half  interest  in  a  patent,  his  subsequent 
wrongful  transfer  of  such  interest  to  an- 
other, who  had  knowledge  of  complain- 
ant's rigiits,  was  void.  McRae  v.  Smart, 
(1908)   120  Tenn.  413,  114  S.  W.  729. 

Agreement  to  purchase. — An  a^^eement 
to  purchase  a  certain  described  invention 
when  patented  does  not  bind  the  purcluiser 
to  accept  and  pay  for  an  invention  less 
comprehensive,  nor  any  invention  until 
a  patent  is  issued  and  tendered.  Har- 
graves  r.  A.  B.  Pitkin  Machinery  Co., 
(1896)   19  R.  I.  426,  34  Atl.  738. 

Patent  not  issued  when  contemplated. — 
But  where  the  patent  is  fully  issued  the 
fact  that  it  was  not  issued  when  con- 
templated will  not  constitute  a  defense 
to  an  action  on  notes  given  for  the  pur- 
chase price.  Read  v.  Bowman,  (1864)  2 
Wall.  691,  17  U.  S.   (L.  ed.)   812. 

Assignment  of  future  improvements. — 
An  inventor  may  contract  to  assign  to 
one,  to  whom  he  has  assigned  .his  inven- 
tion, all  future  improvements  made  by 
him  on  that  invention,  -and  such  contract 
will  be  valid  and  not  contrary  to  publie 
policy.  Hulse  v.  Bonsack  Mach.  Oi">.,  (C. 
C.  A.  4th  Cir.  1896)  66  Fed.  864,  26  U.  S. 
App.  239,  13  C.  C.  A.  180;  Westinghouse 
Air-Brake  Co.*  v.  Chicago  Brake,  etc.,  Co., 
(N.  D.  111.  1898)  86  Fed.  786;  Aspin- 
wall  Mfg.  Co.  V.  GiU,  (C.  C.  N.  J.  1^87) 
32  Fed.  967;  Littlefield  v.  Perry,  (1874)  21 
Wall.  205,  22  U.  S.  (L.  ed.)  677.  An  as- 
signment of  the  full  and  exclusive  right 
to  all  new  and  useful  improvements  for 
which  the  assignor  is  "  about  to  make  ap- 
plication for  letters  patent ''  and  provid- 
ing that  the  same  may  be  held  and  enjoyed 
by  the  assignee  "  to  the  full  end  of  the 
terms  for  which  said  letters  patent  may 
be  granted  "  and  requesting  and  authoriz- 
ing the  Commissioner  of  Patents  to  issue 
said  letters  patent  "  when  granted "  to 
the  assignee  would  not  cover  or  include 
"  new  and  useful  improvements "  for 
which  the  assignor  htud.  previously  ob- 
tained a  patent  and  not  set  out  in  the 
assignment.  Vose  v.  V.  8.  Metal  Prod- 
ucts Co.,  (C.  C.  A.  2d  Cir.  1914)  219  Fed. 
747,  135  C.  C.  A.  445.  Bv  contracts  be- 
tween  defendant,  an  inventor,  and  tw^o 
other  persons,  defendant  assigned  to  each 
of  such  person.s  a  one-third  interest  in  in- 
ventions for  which  applications  for  pat- 
ents were  pending,  and  agrcKHi  to  devote 
his  best  skill  and  energy  to  the  making 
of  improvements  and  further  inventions 
in  the  same  art.  and  to  assign  a  like  in- 
terest in  all  such  inventions.  Subse- 
quently complainant  corporation  was  or- 
ganized by  the  three,  to  which  the  patents 
then  issued  were  assigned,  and  defendant 
also  assigned  inventions  covercni  by  cer- 
tain pending  applications  and  '*  any  and 
all    inventions  of   like   nature   or   similar 
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thereto  which  I  hav€  already  completed 
or  which  may  hereafter  be  completed  by 
me."  Thereafter^  while  a  stockholder  in 
and  an  employee  of  complainant^  he  made 
other  similar  inventions  which  he  assigned 
to  complainant  pursuant  to  such  con- 
tracts, and  also  two  similar  inventions 
for  which  he  subsequently  obtained  pat- 
ents, which  he  assigned  to  his  codefend- 
ant  after  leaving  complainant's  employ. 
Held  that  complainant  was  entitled  to  a 
decree  as  against  both  defendants  requir- 
ing the  assignment  to  it  of  such  patents; 
it  being  shown  that  the  necond  defendant 
had  knowledge  of  the  terms  of  the  con- 
tract at  the  time  he  took  the  assignments. 
Davis,  etc..  Temperature  Controlling  Co. 
tr.  tagliabue,  (E.  D.  N.  Y.  1906)  148  Fed. 
705.  A  contract  by  an  inventor,  who  has 
sold  inventions,  to  disclose  and  assign  to 
the  purchaser  any  future  inventions  made 
by  him  for  improvements  thereon,  is  not 
contrary  to  public  policy,  but  is  valid  and 
enforceable,  if  based  on  a  valuable  con- 
sideration. Reece  Folding  Mach.  Co.  t*. 
Fenwic,  (C.  C.  A.  Ist  Cir.  1905)  140  Fed. 
287,  72  C.  C.  A.  39,  2  L.  R.  A.  (N.  S.) 
1094. 

Assignment  of  all  future  inventions. — 
An  agreement  to  assign  in  gross  all  the 
products  of  one's  future  labors  as  an  in- 
ventor ia  void.  Aspinwall  Mfg.  Co.  v. 
Gill,  (C.  C.  X.  J.  1887)  32  Fed.  697; 
Montgomery  Palace  Stock  Car  Co.  t\ 
Street  Cable  Car  Line,  (1892)  142  111. 
315,  31  K.  E.  434;  Bates  Maeh.  Co.  v. 
Bates,  (1898)  87  lU.  App.  225;  McFar- 
land  r.  Stanton  Mfg.  Co.,  (1895)  53  N.  J. 
Eq.  649,  33  Atl.  962,  51  A.  S.  R.  647; 
Arnold  r.  Talcott,  (1897)  55  N.  J.  Eq. 
519,  37  Atl.  8i91.  An  agreement  by  an 
employee  to  give  his  employer,  who  was  a 
candy  manufacturer,  **  the  full  benefit  and 
enjoyment  '*  of  any  and  all  inventions 
which  he  might  make  pertaining  to  the 
employer's  business,  imports  an  agreement 
for  a  shop  right  or  license  to  use  such 
inventions  merely,  and  does  not  entitle  the 
employer  to  an  assignment  of  patents  se- 
cured by  the  employeee  therefor.  Hil- 
dreth  v.  Duff,  (W.  D.  Pa.  1906)  143  Fed. 
139.  An  assignment  by  an  inventor  of 
certain  patents  and  inventions  covered  by 
pending  applications,  ''and  any  and  all 
mventions  of  like  nature  or  similar 
thereto  which  I  have  already  completed 
or  which  may  hereafter  be  completed  by 
me,"  does  not  charge  a  third  person  with 
noHce  that  it  was  intended  to  cover  in- 
ventions, which,  though  similar  in  char- 
acter, were  not  then  in  existence  or  even 
conceived,  so  as  to  deprive  him  of  pro- 
tection as  a  bona  fide  purchaser  of  a 
patent  for  an  invention  made  by  the 
assignor  afterward,  and  while  in  the  em- 
ploy of  such  third  party.  Davis,  etc., 
T^nperature  Controlling  Co.  v.  Tagliabue, 
(E.  D.  N.  Y.  1906)   150  Fed.  372. 

Validity   of   oral   agreement. — An   oral 
agreement  for  the  sale  or  assignment  of 


the  right  to  obtain  a  patent  is  not  in- 
valid- Fruit-Cleaning  Co.  ^•:  Fresno  Home- 
Packing  Co.,  (N.  D.  Cal.  1899)  94  Fed. 
845.  '       • 

Necessity  of  written  agreement  to  as- 
sign.— An  agreement  to  assign  is  not 
within  the  statute  of  frauds,  and  it  is 
immaterial  whether  it  is  in  writing  or 
not.  Dalzell  t*.  Diieber  Watch  Case  Mfg. 
Co.,  (1893)  149  U.  S.  315,  13  S.  Ct.  898, 
37  U.  S.  (L.  ed.)  749;  Somerby  v.  Buntin, 
(1875)  118  Mass.  279,  19  Am.  Rep.  459; 
Cook  V.  Sterling  Electric  Co.,  (C.  C.  Ind. 
1902)  118  Fed.  45.  An  agreement  to  as- 
sign is  not  within  the  provision  of  the 
statute  requiring  a  written  assignment. 
Dalzell  V.  Dueber  Watch  Case  Mfg.  Co., 
(1893)  140  U.  S.  315,  13  S.  Ct.  886,  37 
U.    S.    (L.   ed.)    749;    Whitney  i?.   Burr, 

(1885)  115  111.  289,  3  N.  E.  434;  Searle 
f.  Hill,  ( 1887 )  73  la.  367,  35  N.  W.  490, 
5  A.  S.  R.  688;   Burr  v  De  La  Vergne, 

(1886)  102  N.  Y.  415,  7  N.  E.  366;  Jones 
i\  Reynolds,  (1890)  120  X.  Y.  213,  24  N. 
E.  27*9. 

Oral  assignment  of  right  to  obtain  pat- 
ent.— An  oral  agreement  for  the  sale  and 
assignment  of  the  right  to  obtain  a  patent 
for  an  invention  may  be  specificaUy  en- 
forced in  equity  upon  sufficient  pro6f 
thereof.  Dalzell  r.  I>udi)er  Watch  Case 
Mfg.  Co.,  (1893)  149  U.  S.  315,  13  S.  a. 
88«,  37  U.  S.  (L.  ed.)  749. 

Defense  to  suit  by  inventor.--An  oral 
agreement  for  the  sale  of  an  invention, 
founded  on  a  sufficient  consideration 
made  pending  an  application  for  a  patent, 
is  valid  in  equity  and  constitutes  a  good 
defense  in  a  aruit  brought  by  such  in- 
ventor after  he  has  obtained  a  patent  for 
the  invention.  Cook  r.  Sterling  Electric 
Co.,   (C.  C.  Ind.  1902)   118  Fed.  45. 

Breach  of  agreement  as  defense  to  suit 
for  infringement. — The  owner  of  a  patent 
who  agrees  to  assign  it,  but  in  violation 
of  his  agreement  reuses  to  do  so,  cannot 
recover  from  his  intended  assignee  for  an 
infringement.  Schmitt  r.  Nelson  Valve 
Co.,  (C.  C.  A.  3d  Cir.  1903)  125  Fed.  754, 
60  C.  C.  A.  522. 

Preliminary  injunction  in  suit  for  spe- 
cific performance. —  In  a  suit  to  compel 
the  assignment  of  patents  under  a  con- 
tract, where,  on  the  showing  made,  there 
is  a  reasonable  probability  that  complain- 
ant may  succeea  on  the  merits,  he  is  en- 
titled to  a  preliminary  injunction  to 
maintain  the  status  quo  until  a  final  hear- 
ing. Ball,  etc.,  Fastener  Co.  t.  Patent 
Button  Co.,  (C.  C.  Oonn.  1905)  136  Fed. 
272. 

Recording  agreement  to  assign. — An 
agreement  to  aswig^  need  not  be  recorded. 
Regan  Vapor-Engine  Co.  r.  Pacific  Gas- 
Engine  Co.,  (C.  C.  A.  0th  Cir.  1892)  49 
Fed.  68,  7  U.  S.  App.  73,  1  C.  C.  A.  169. 

2.  Parties 

Assignment  by  corporation. — A  patent 
may  be  assigned  by  a  corpoiution.     Gott- 
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fried  v.  Miller,  (1882)  104  U.  S.  521,  26 
U.  S.  (L.  ed.)  851;  Campbell  v.  James, 
(1879)  17  Blatchf.  42,  4  Fed.  Cas.  No. 
2,361;  Eureka  Clothes  Wringing  Mach. 
Co.  V.  Bailev  Washing,  etc.,  Mach.  Co., 
(1871)  11  Wall.  488,  20  U.  S.  (L.  ed.) 
209;  National  Folding  Box,  etc.,  Co.  v. 
American  Paper  Pail,  etc.,  Co.,  (S.  D.  N. 
Y.  1893)   55*  Fed.  488. 

Transfer  by  stockholdets. —  The  owner- 
ship of  a  patent  by  a  corporation  confers 
no  right  on  its  individual  stockholders  to 
the  use  of  the  patent.  The  right  in  sucli 
cases  is  a  mere  corporate  one  and  cannot 
be  transferred  by  tlie  stockliolders  to  an- 
other corporation.  Hapgood  r.  Hewitt, 
(1886)  119  U.  S.  226,  7  8.  Ct.  193,  30  U. 
S.  (L.  ed.)  .369;  Electric  R.  Co.  v. 
Jamaica,  etc.,  R.  Co.,  ( E.  D.  N.  Y.  1894 ) 
61  Fed.  655;  Locke  v.  Lane,  etc.,  Co.,  (S. 
D.  Ohio  1888)   35  Fed.  289. 

Effect  of  attachment  of  stock  on  ass.'gn- 
meoit  by  corporation. —  The  right  of  a  cor- 
poration to  assign  letters  patent,  whereof 
it  is  the  owner,  is  not  affected  by  an  at- 
tachment whereunder  shares  of  it«  capital 
stock  belonging  to  a  stockholder  were 
seized.  Gottfried  v.  MUler,  (1882)  104 
U.  S.  &21,  26  U.  S.  (L.  ed.)  851. 

Assignment  by  joint  owner. — A  patent 
nuiy  be  assigned  by  a  joint  owner.  Pitts 
V.  Hall,  (1854)  3  Blatch.  201,  19  Fed.  Cas. 
No.  11,193;  May  v.  Chaffee,  (1871)  2 
Dill.  386,  16  Fed.  Cas.  No.  9,332 ;  Slum  v. 
Brewer,  (1865)  2  Curt.  506,  5  Fed.  Cas. 
No.  2,909;  Ladd  f.  Mills,  (S.  D.  N.  Y. 
1884)  20  Fed.  792. 

Assfgnmont  by  partner. — An  assign- 
ment of  a  patent  may  be  made  by  a  part- 
ner. Christ  1?.  Firestone,  (Pa.  1887)  10 
Cent.  Rep.  67. 

Assignment  by  administrator. — ^An  ad- 
ministrator may  assign  a  patent.  Newell 
V.  West,  (1875)  13  Blatchf.  114,  18  Fed. 
Cas.  No.  10,150;  Bradley  v.  Dull,  (W.  D. 
Pa.  1884)  19  Fed.  913;  Peoria  Target  Co. 
f.  Cleveland  Target  Co.,  (N.  D.  Ohio 
1890)  43  Fed.  922;  May  v.  Logan  County, 
(N.  D.  Ohio  1887)  30  Fed.  250;  Donoughe 
V.  Hubbard.  (W.  D.  Pa.  1886)  27  Fed. 
742;  Wintermute  v,  Redington,  (1856)  1 
Fish.  Pat.  Cas.  239,  30  Fed.  Cas.  No. 
17,896;  Brooks  r.  Jenkins,  (1844)  3  Mc- 
Lean 432,  4  Fed.  Cas.  No.  1,953.  An  ajs- 
signment  of  a  patent  by  an  executrix  is 
valid,  although  she  is  styled  an  adminis- 
tratrix in  the  instrument.  Newell  r. 
West,  (1875)  13  Blatch.  114,  18  Fed.  Cas. 
No.  10,150. 

Consent  of  legatee. — An  assignment  of 
a  patent  by  the  personal  representative  of 
a  deceased  pat<*ntee  without  the  consent 
or  joining  of  the  legatee  is  valid.  Newell 
f.  West,  (1875)  13  Blatchf.  114,  18  Fed. 
Cas.  No.  10,150. 

Assignment  by  agent. — An  assignment 
of  a  patent  may  be  an  a^nt  of  the  owner. 
Shwman  v.  Champ  la  in  Transp.  Co., 
(1858)  31  Vt.  162.  Where  ail  assipiment 
of  a  patent  is  made  by  an  agent  it  must 


be  in  the  name  of  the  principal.  Ma- 
chesney  f.  Brown,  (N.  D.  N.  Y.  1886)  29 
Fed.  145;  Johnson  R.  Signal  O).  v.  Union 
Switch,  etc.,  Co.,  (W.  D.  Pa.  1893)  59 
Fed.  20;  Bellas  f.  Hays,  (1819)  5  Serg. 
&  R.  (Pa.)  427,  9  Am.  Dec.  385;  Rhine 
t\  Robinson,  (1856)  27  Pa.  St.  30;  Pryor 
V.  Coulter,  (1830)  1  Bailev  L.  (S.  C.) 
517. 

The  agent  must  have  authority  to  make 
an  assignment.  Johnson  R.  Signal  Co.  r. 
Union  Switch,  etc.,  Co.,  {W.  D.  Pa.  1892) 
m  Fed.  85;  Sone  t>.  Palmer,  (1859)  28 
Mo.  530. 

Proof  of  agent's  authority. — The  agent's 
authority  may  be  shown  by  parol.     Van 
Ostrand  v.  Reed,  (1828)  1  Wend.  (N.  Y.) 
424,  19  Am.  Dec.  529. 

Assignment  by  master. — A  master  ap- 
pointed by  a  court  of  equity  may  execute 
an  assignment  of  a  patent  under  Massa- 
chusetts Stat.  1884,  ch.  285,  sec.  1,  upon 
the  refusal  of  the  debtor-owner  to  do  so. 
Wilson  f.  Martin-Wilson  Automatic  Fire- 
Alarm  Co.,  (1889)  151  Mass.  615,  24  N. 
E.  784,  8  L.  R.  A.  309. 

Assigmnent  by  reoeiver. — A  receiver  of 
the  property  of  the  owner  of  a  patent 
right  cannot  assign  such  right  so  as  to 
pass  the  legal  title  unless  the  owner  joins 
in  the  assignment.  Gordon  t*.  Anthony, 
(1879)  16  Blatchf.  234,  10  Fed.  Cas.  No. 
5,605.  But  this  rule  does  not  apply  to 
the  transfer  of  a  mere  equitable  title. 
Adams  v.  Howard,  (S.  D.  N.  Y.  1884)  22 
Fed.  656. 

Assignment  by  trustees  of  dissolved 
corporation. — An  assignment  in  writing 
by  the  trustees  of  a  dissolved  corporation 
whether  done  voluntarily  or  under  a  de- 
cree of  the  court  of  equity  is  valid  and  in 
compliance  with  this  section.  Edison 
Electric  Light  Co.  r.  New  Haven  Electric 
Light  Co.,  (C  C.  Conn.  1888)  35  Fed. 
233. 

Assignment  by  married  womjui  or  in- 
fant.— ^A  married  woman,  an  infant,  or  a 
person  under  guardianship  might  be  an 
inventor,  or  the  assignee  of  an  inventor, 
of  a  patented  invention,  and  when  such, 
the  right  to  the  patent  would  vest  in 
them,  and  when  vested  in  them,  as  pat- 
entees or  assignees,  all  that  Congress  has 
required  is  that,  if  they  would  assign,  the 
assignment  mu»t  be  in  writing  so  as  to  be 
recorded.  Fetter  v.  Newhall,  (S.  D.  N.  Y. 
1883)   17  Fed.  841. 

State  law. —  The  power  of  married  wo- 
men and  infants  to  assign  and  the  mode 
of  assignment  by  tliew  are  regulated  by 
state  law.  Fetter  t*.  Newhall,  (1883)  21 
Blatchf.    (U.  S.)   445. 

Assignment  by  guardian. —  If  an  infant 
or  other  person  under  guardianship  should 
have  a  patent  to  be  assigned,  the  instru- 
m<'nt  in  writing  would  have  to  be  made 
by  the  guardian  and  in  eonipliance  with 
the  laws  of  Congress.  Fetter  r.  Newhall, 
(S.  D.  X.  Y.  1S83)   17  Fed.  841. 
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CMporation  as  assignee. — ^A  corporation 
may  take  an  aasignment  of  a  patent  al- 
though such  power  is  not  expressly  con- 
ferred by  the  charter.  Dorsey  Harvester 
Bevolving-Rake  Go.  €.  Marsh,  (1878)  6 
Fish.  Pat.  Cas.  387,  7  Fed.  Gas.  No.  4,014. 

3.  Form  and  Requisitea 

Under  federal  law. — A  patent  right  is  a 
creature  of  the  federal  law  and  inav  be 
transferred  only  as  authorized  by  that 
law.  Jewett  t*.  Atwood  Suspender  Co., 
(C.  C.  Vt.  1900)  100  Fed.  647;  Ash- 
croft  r.  Walworth,  (1872)  Holmes  152, 
2  Fed.  Cas.  Na  680;  Gordon  r.  Anthony, 
(1879)  16  Blatchf.  234,  10  Fed.  Gas.  No. 
5,605;  Gayler  p.  Wilder,  (1850)  10  How. 
477,  13  U.  S.  (L.  ed.)  504;  Pacific  Bank 
€.  Robinson,  (1881)  57  Cal.  520,  40  Am. 
Kep.  120;  Peterson  i*.  San  Francisco, 
(1896)  115  Cal.  211,  46  Pac.  1060. 

Effect  of  state  statutes. — A  patent  is 
merely  an  incorporeal  right  to  exclude 
others  from  using  the  invention  through- 
out the  United  States,  conferred  by  the 
government  upon  compliance  with  certain 
requirements,  and  is  transferable  only 
according  to  the  laws  of  its  creation, 
which  the  state  statutes  cannot  affect. 
Jewett  V,  AtwKMxl  'Suspender  Co.,  (C.  C. 
Vt.  1900)  100  Fed.  647.  The  regulation 
of  the  sale  of  patent  rights  made  by  Laws 
Kan.  1889,  ch.  182,  which  compels  one 
selling  a  patent  right  in  any  counl^  in 
the  state  to  file  with  the  clerk  of  sucli 
eounty  aa  sathenticated  oo»py  of  the  let- 
ters patent,  together  with  an  affidavit  of 
the  genuineness  of  the  letters  patent  and 
as  to  other  matters,  and  provides  that  any 
written  obligation  given  for  the  purchase 
price  of  a  patent  right  shall  contain  the 
words  "given  for  a  patent  right,"  does 
not  violate  Const.  U.  S.,  art.  1,  sec.  8, 
granting  to  Congress  the  right  to  secure 
to  inventors  the  exclusive  right  to  their 
discovery,  nor  R.  S.  sec.  4898,  authorizing 
written  assignments  of  patents  or  inter- 
ests therein,  which  shall  be  void  as 
against  subsequent  purchasers  unless  re- 
corded in  the  patent  office.  Allen  v.  Riley, 
(1906)  203  V.  S.  347,  27  S.  Ct.  96,  61  U. 
S.  (L.  ed.)  216,  8  Ann.  Cas.  137,  affirming 

(1905)  71  Kan.  378,  80  Pac.  952,  114  A. 
8.  R.  481,  6  Ann.  Cas.  158.  The  require- 
ment oi  a  state  statute  that  a  negotiable 
fiMtmment  taken  on  a  sale  of  rights  under 
a  pat^yt  shall  show  on  its  face  for  what 
ft  was  given,  or  be  void,  does  not  violate 
Const.  U.  S.,  art.  1,  sec.  8,  granting  to 
Congress  the  right  to  secure  to  inventors 
the  exclusive  right  to  their  discovery,  nor 
R.  8.  sec.  4898,  authorizing  written  as- 
signments of  patents  or  interests  therein, 
which  shull  be  void  as  against  subsequent 
purchasers  unless  recorded  in  the  patent 
office.  Woods  r.  C^arl.  (1906)  203  U.  S. 
358,  27  S.  Ct.  99,  51  U.  S.  (L.  ed.)  219, 
affif^ming    (1905)    75  Ark.  328,  87   S.  W. 


621,  5  Ann.  Cas.  423;  Columbia  County 
l^ank  e.  Emerson,  (1908)  86  Ark.  155, 
110  S.  W.  214.  Patents  are  creaitures  of 
the  federal  statute,  and  an  assignment  is 
sufficient  if  it  conforms  to  the  require- 
ments of  this  section,  regardless  of  tn  ' 
state  statutes.  Welsbach  Light  Co.  v. 
Cohn,  (S.  D.  N.  Y.  1910)  181  Fed.  122. 
A  lease  of  the  exclusive  right  to  sell  a 
patented  article  in  a  specified  territory 
and  an  agreement  by  the  patent  owners 
to  protect  lessees  in  the  exclusive  sale  of 
the  article  for  a  specified  term  is  a  sale 
of  a  patent  right  within  the  Kansas  stat- 
ute regulating  the  sale  of  patent  rights, 
and  imposing  a  penalty  for  failure  to  com- 
ply therewith.  State  r.  Morev,  ( 1909)  81 
Kan.  149,  105  Pac.  501.  See  Tredick  v. 
Walters,  (1910)  81  Kan.  828,  106  Pac. 
1067.  The  Wisconsin  statute  declaring 
that  all  promissory  notes  given  for  any 
patent,  patent  rights,  or  interest  therein, 
shall  have  written  or  printed  thereon  in 
red  ink  tlie  words,  "  The  consideration  for 
this  note  is  the  sale  of  a  patent,  patent 
right,  or  interest  therein,"  and  providing 
that  any  person  who  shall  sell  a  patent 
or  patent  right  without  complying  with 
the  statute  shall  be  liable  to  a  penalty 
equal  to  the  face  of  the  note,  and  that  all 
notes  or  other  evidences  of  indebtedness 
taken  as  required  by  the  provisions  of 
the  statute  shall  be  non -negotiable  and 
subject  to  all  the  defenses  in  the  hands 
of  an  innocent  holder  that  would  exist 
if  they  had  not  been  transferred,  is  void 
because  in  conflict  with  Const.  U.  S.,  art. 
1,  sec.  8,  providing  that  Congress  shall 
have  power  to  secure  to  inventors  for  a 
limited  time  the  exclusive  right  to  their 
discoveries,  and  with  R.  S.  sec.  4898,  de- 
claring that  every  patent  or  interest 
therein  shall  be  assignable  in  law  by  an 
instrument  in  writing  and  that  the  pat- 
entee or  his  assigns  or  legal  representa- 
tives may  in  like  manner  grant  and  con- 
vey an  exclusive  right  under  the  patent 
to  the  whole  or  any  specified  part  of 
the  United  States.  J.  H.  Clark  Co.  v. 
Rice,  (1906)  127  Wis.  451,  106  N.  W.  231, 
7  Ann.  Cas.  505. 

Filing  patent  required  by  state  statute. 
— A  complainant,  under  the  Kansas  stat- 
ute, charging  that  accused  sold  a  patent 
right  without  complying  wil^  that  statute, 
is  not  indefinite  or  uncertain  because  al- 
leging that  accused  failed  to  file  "his" 
letters  patent,  while  the  contract  referred 
to  the  patent  as  being  the  property  of  a 
corporation,  and  purported  to  be  executed 
by  it,  and  not  accused.  State  v.  Morey, 
(1909)   81  Kan.  149,  105  Pac.  601. 

Territorial  lease. — A  territorial  lease 
and  appointment  of  agency  giving  the 
party  of  the  second  part  six  sample  ma- 
chines and  the  agency  for  the  sale  of  the 
same  for  a  term  of  years,  the  company 
agreeing  to  furnish  all  machines  ordered 
by  the  agent  at  a  certain  fixed  price,  is  a 
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contract  for  the  sale  of  a  patent  right 
within  Gen.  Stat.  1901,  sees.  4356-4358. 
Nyhart  v.  Kubac-h,  ( 1907)  76  Kan.  154,  do 
Pac.  796. 

Assignment  or  grant. —  For  oases  distin- 
guishing between  an  assignment  and  a 
grants  see  Moore  v.  Marsh,  (1869)  7  Wall. 
515,  19  U.  S.  (L.  ed.)  37;  Potter  v,  Hol- 
land, (1858)  4  Biatchf.  206,  19  Fed.  Cas. 
No.  11,329;  Meyer  v.  Bailey,  (1875)  2  B. 
^  A.  Pat.  Ca*.  73,  17  Fed.  Cas.  No.  9,516, 

In  writing. — An  assignment  must  be  in 
writing.  Baldwin  i\  Sibley,  (1858)  I 
Cliff.  150,  2  Fea.  Cas.  No.  805;  Jordan  r. 
Dobson,  (1870)  4  Fish.  Pat.  Cas.  232,  13 
Fed.  Caa.  No.  7,519;  Davy  v.  Morgan, 
(1868)  56  Barb.  (N.  Y.)  218;  Gibson  r. 
Cook,  (1850)  2  Blatfhf.  144,  10  Fed.  Cas. 
No.  5,393;  Clan  Ranald  r.  Wyckoff,  (1877) 
41  N.  Y.  Super.  Ct.  527;  Berolzheimer  r. 
Strauss,  (1884)  51  N.  Y.  Super.  Ct.  96.  A 
patent  monopoly  can  only  be  transferred 
in  the  manner  prescribed  by  the  statute, 
namely,  by  a  written  instrument  signed  by 
the  owner  of  the  patent  and  duly  recorded. 
Ball  I?.  Coker,  (C\  C.  «.  C.  1909)  168  Fed. 
304. 

Verbal  assignment. — A  verbal  assign- 
ment of  an  interest  in  a  patent  is  void 
as  against  a  subsequent  assignee  by  a 
written  assignment  without  notice  of  the 
prior  assignment.  Gates  Iron  Works  i*. 
Fraser,  (1894)  153  U.  S.  332,  14  S.  C^. 
383,  3«U.  S.  (L.  ed.)  734. 

A  verbal  assignment  conveys  an  equita- 
ble ri^t  and  is  valid  as  between  the  par- 
ties. Burke  t\. Partridge,  (1878)  58  N.  H. 
340. 

TrADsfers  not  in  writing.—  If  the  trans- 
fer is  of  the  equitable  interest  or  of  an 
interest  in  the  proceeds  of  sales  of  the 

gitented  article  it  need  not  be  in  writing. 
laJceney  v.  Goode,  (1876)  30  Ohio  St.  350. 
Unpatented  invention. — An   assignment 
of  an  invention  before  patent  may  he  by 
parol.    Jones  r.  Revnolds,  (1890)    120  X. 
Y.  213,  24  N.  E.  279. 

Implied  contract. — The  transfer  of  pat- 
ent rights  or  rights  under  invention  may 
be  based  on  an  implied  as  well  as  on  an 
express  contract.  Pomerov  Ink  Co.  v. 
Pomeroy,  ( 1910)  77  N.  J.  iJq.  293,  78  Atl. 
698. 

Execution. — An  assignment  must  be 
executed  by  the  assignor.  Ashcroft  t*. 
Walworth,  (1872)  Holmes  152.  2  Fed. 
Cas,  No.  580;  Gordon  r.  Anthonv,  (1879) 
16  Biatchf.  234,  10  Fed.  Cas.  No.  6,605: 
Wiolf  V.  Plate  Glass  Co.,  (1899)  5  Lack. 
Leg.  N.  (Pa.)  51. 

Seal. — Assignments  of  patents  are  not 
required  to  be  imder  seal.  Gottfried  v. 
Miller,  (1882)  104  U.  S.  521,  26  l^  S.  (L. 
ed.)  851;  Van  Ostrand  r.  Reed,  (1828)  1 
Wend.  (N.  Y.)  424,  19  Am.  Dec.  529 ;  U.  8. 
Light,  etc.,  Co.  r.  J.  B.  M.  Electric  Co., 
(W.  1).  N.  Y.  1911)  189  Fed.  .382.  It  is 
not  necessary  that  an  assignment  be  under 
seal  even  though  executed  by  a  corpora- 


tion.    0>ttfried  1-.  MiUer.   (1882)    104  U. 
S,  521,  26  U.  S.   (L.  e<l.)   851. 

Acknowledgment. — All  tliat  this  section 
requires  is  an  acknowledgment  good  at 
common  law,  not  one  which  shall  con- 
form to  some  special  regulations  as  to 
acknowledgments  which  may  be  from  time 
to  time  enacted  in  one  or  other  of  the 
different  states.  Hildreth  t*.  Auberback, 
(C.  C.  A.  2d  Cir.  1915)  223  Fed.  651, 
139  C.  C.  A.  205,  affirming  (S.  D.  N.  Y. 
1914)  223  Fed.  545.  The  acknowledgment 
of  an  assignment  of  a  patent  relates  to 
the  date  of  the  assignment.  Murray  Co. 
V.  Continental  Gin  Co.,  (C.  C.  A.  3d  Cir. 
1907)   149  Fed.  989,  79  C.  C.  A.  499. 

In  the  following  cases  it  was  held  that 
this  section  does  not  require  the  assign- 
ment tf)  be  executed  in  the  presence  of  any 
public  officer,  or  to  be  acknowledged  or 
authenticated  in  any  way  before  record- 
ing. New  York  r.  American  C*able  R.  Co., 
(C.  C.  A.  2d.  Cir.  1894)  60  Fed.  1016,  26 
U,  S.  App.  7,  9  C.  C.  A.  336;  Dc  Laval 
Separator  Co.  t*.  Vermont  Farm-Mach.  Co., 
(C.  C.  Vt.  1901)  109  Fed.  813;  New 
York  Pharmical  Ass'n  v.  Tilden,  (S.  D. 
N.  Y.  1882)   14  Fed.  740. 

Form  of  assignment. —  No  particular 
form  of  assignment  is  required.  Campbell 
r.  James,  (1880)  18  Biatchf.  (U.  S.)  92; 
Siebert  Cylinder  Oil-Cup  Co.  r.  Beggs,  ( 8. 
D.  N.  Y.  1«87)  32  Fed.  790.  Any  written 
conveyance  duly  signed  and  sufficiently 
specific  to  identifv  the  property  is  suffi- 
cient. American  Tobacco  Co.  r.  Ascot 
Tobacco  Works,  (S.  D.  N.  Y.  1908)  165 
Fed.  207. 

Operative  words  necessary. — An  assign- 
ment must  contain  some  operative  words 
expressing  an  intention  to  assign.  Camp- 
bell f.  James,  (S.  D.  N.  Y.  1880)  2  Fed. 
338;  Siebert  Cylinder  Oil-Cup  Co.  V. 
Beggs,  (S.  D.  N.  Y.  1887)  32  Fed.  790; 
Kempton  r.  Bray,    (1868)   99  Mass.  350. 

Language  of  assignment. — As  to  what 
langimge  constitutes  an  assignment,  see 
Plaget  Novelty  Co.  v.  Headley,  (S.  D.  N. 
Y.  1901)  107  Fed.  134;  Jonathan  Mills 
Mfg.  Co.  V.  Whitehurst,  (S.  D.  Ohio  1893) 
56  Fed.  589;  Johnson  R.  Signal  Co.  t*. 
Union  Switch,  etc.,  Co.,  (W.  J>.  Pa.  1893) 
59  Fed.  20;  Newton  r.  Buck,  (N.  D.  N.  Y. 
1896)  72  Fed.  777;  Nellis  r.  Pennock  Mfg. 
Co.,  (E.  I).  Pa.  1882)  13  Fed.  451;  Bray 
f.  Donning,  (S.  D.  N.  Y.  1893)  56  Fed. 
1019.  An  assignment  by  a  sole  patentee 
of  all  his  right,  title,  and  interest  in  the 
patent,  "  being  an  entire  interest  therein," 
is  sufficient  to  vest  the  title  in  the  as- 
Kignees.  Ciuida  r.  Michigan  Malleable 
Iron  Co..  (C.  C.  A.  6th  Cir.  1903)  124 
Fed.  486,  61  C.  C.  A.  194,  modifying 
(E.  D.  Mich.  1902)  123  Fed.  95.  A  con- 
veyance by  a  corporation  of  all  of  its 
property,  including  its  "good  will,  pat- 
ents, trademarks,"  etc.,  is  effective  as  an 
aHsignincnt  of  a  patent  then  owned  by  it, 
altliougli  not  d inscribed  therein,  and  it  is 
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immaterial  aa  against  an  alleged  infringer 
that  it  was  not  eligible  for  record.  Dela- 
ware Seamless  Tube  Co.  v.  Shelby  Steel 
Tube  Co..  (C.  C.  A.  3d  Cir.  1908)  160 
Fed.  928,  88  C.  C.  A.  110,  affirming  (E. 
D.  Pa.  1907)   lU  Fed.  64. 

Certificate  of.  joint  interest. — A  mere 
certificate  in  writing  showing  that  a  cer- 
tain person  has  a  joint  interest  in  a  pat- 
ent right  with  the  one  8ubscribin|f  to  the 
certificate  will  not  Ofperate  as  assignment. 
Kearney  r.  Lehigh  Val.  R.  C-o.  (C.  C.  X. 
J.  1886)  27  Fed.  699;  Hope  Iron  Works 
r.  Holden,  (1870)  58  Me..  146. 

Power  of  attorney  as  assignment. — An 
irrevocable  power  of  attorney  to  hold  and 
control  a  patent  may  operate  as  an  assign- 
ment. Hartshorn  t?.  Day,  (1857)  19  How. 
211,  15  U.  S.  (L.  ed.)  *605;  Day  t?.  Can- 
dee,  (1853)  3  Fish.  Pat.  Cas.  9,  7  Fed. 
Cas.  No.  3,676. 

Foreign  assignment. — An  assignment  in 
a  foreign  country  purporting  to  have 
been  executed  before  a  United  i^^t^tes 
conaul-general  is  suflSciently  proved  by  the 
signature  of  such  officer  and  the  seal 
of  the  consulate.  Matheson  r.  Campbell, 
(S.  D.  N.  Y.  1895)   69  Fed.  597. 

Appointment  of  agent  as  assignment. 
— ^An  aippointment  of  an  agent  not  vest- 
ing in  the  appointee  a  leg^  or  equitable 
title  to  the  patent  is  not  an  assignment 
though  irrevocable.  Kempton  v.  Bray, 
(1868)   99  Mass.  350. 

Description  of  right  conveyed. — ^The 
right  conveyed  by  an  assignment  must 
be  so  described  in  the  in»tTument  that 
it  can  be  identified,  and  this  will  be  suf- 
ficient and  a  technical  or  particular  de- 
scription will  not  be  required.  Levy  v. 
Dattlebaum,  (S.  D.  N.  Y.  1894)  63  Fed. 
992;  Washburn,  etc.,  Mfg.  Co.  t*.  Haish, 
(N.  D.  111.  1880)  4  Fed.  900;  Fish  f. 
Hollander,  (1883)  Mac  Arthur  &  M.  (D. 
C.)  355;  Ihidley  v.  Suddoth,  (1890)  91 
Ala,  349,  8  So.  873;  Mvers  v.  Turner, 
(1855)  17  III.  179;  Hifl  r.  Thuermer, 
(1859)  13  Ind.  351;  Holden  V.  Curtis, 
(1819)  2  N.  H.  61;  Harmon  u.  Bird, 
(1839)    22  Wend.    (N.  Y.)    113. 

Differences  in  description. — Where  a 
patent  is  sufficiently  identified  mere  cir- 
cumstantial difiTerences  between  the  pat- 
ent right  and  the  description  of  it  in  the 
conveyance  are  immaterial  and  raise  no 
presumption   of   fraud.     Case  v.    Morey, 

(1818)  1   N.  H.   347;   Holden  v.  Curtis, 

(1819)  2  N.  H.  61. 

Designation  of  assignee. — It  is  sufficient 
designation  c^  the  assignee  in  the  instni- 
nient  of  assignment  if  he  can  be  identi- 
fied. Fisk  IX  Hollander,  (1883)  MacAr- 
thur  &  M.  (D.  C.)   366. 

Failure  to  pay  consideration. — An  as- 
signment which  expresses  a  considera- 
tion, the  receipt  of  which  is  therein  ac- 
knowledged, is  not  void  for  want  of  con- 
sideration, if  the  same  is  not  paid.  The 
payment  of  the  consideration  is  not  a  con- 
dition precedent  to  the  validity  of  the 


contract,  as  such  consideration  if  not  paid 
may  be  recovered  in  aji  action.  Forum 
Invest.  Co.  v.  Cement  Stave  Silo  Co.,  (C. 
C.  A.  8th  Cir.  1914)  219  Fed.  213,  136 
C.  C.  A.  111. 

Consideration  paid  by  royalties. — ^A  con- 
sideration for  an  assi^ment  of  a  patent 
may  be  paid  by  royalties  by  the  assignee; 
Forum  Invest.  Co.  r.  Cement  Stave  Silo 
Co.,  (C.  C.  A.  8th  Cir.  1914)  219  Fed. 
213,  135  C.  C.  A.  Ill;  Herzog  v.  Hey- 
man,  (1897)  151  N.  Y.  587,  46  N.  E. 
1127,  56  A.  S.  R,  646;  Littlefield  v.  Perry, 
(1875)  21  Wall.  205,  22  U.  S.  (L.  ed.) 
677;  Eodgera  v.  Torrant,  (1880)  43  Mich. 
113,  4  N.  W.  507;  Porter  t*.  Standard 
Measuring  Much.  Co.,  (1886)  142  Mass. 
191,  7  X.  E.  925. 

Royalty  as  **  annuity."— The  fact  that 
the  royalty  contracted  to  be  paid  is 
termed  an  "annuity"  to  continue  during 
the  lif6  of  the  patent  does  not  limit  such 
payment  to  the  life  of  the  assignor.  Dan- 
cel  1?.  Goodvear  Shoe-Mach.  Co.  (S.  D.  N. 
Y.  1901)   109  Fed.  333. 

Share  of  profits  as  consideration. — ^The 
consideration  for  an  assignment  may  be 
in  the  form  of  a  share  in  the  profits  made 
by  the  assignee.  Wilson  i\  Mar  low, 
(1872)  66  111.  386;  Rude  v,  Westcott, 
(1889)  130  U.  S.  162,  9  S.  Ct.  463,  32  U. 
S.  (L.  ed.)  888;  Curry  v.  Charles  Warner 
Co.,  (1896)  2  Marv.  (Del.)  98,  42  Atl. 
425. 

Recital  of  payment. — The  fact  that  no 
consideration  was  paid  will  not  invalidate 
the  assignment  as  to  persons  dealing  with 
the  assignee  on  the  faith  of  it,  where 
the  assignment  recites  the  payment  of  a 
ooneideration.  Plaget  Novelty  Co.  t?. 
Headlej-,  (vS.  D.  N.  Y.  1901)  107  Fed.  134. 
Consideration  for  invalid  patent. — ^The 
consideration  paid  cannot  be  recovered 
for  invalidity  of  the  patent  in  the  ab- 
sence of  fraud  or  warranty.  Case  r. 
Morey,  (1818)  1  N.  H.  347;  Holden  V, 
Curtis,  (1819)  2  N.  H.  61;  Hiatt  t?.  Two- 
mey,  (1836)  21  N.  C.  316;  Cansler  V. 
Eaton,  (1866)  6&  N.  C.  499.  Contray 
Darst  t?.  Brock  way,  (1842)  11  Ohio  462. 
But  it  is  otherwise  where  the  patent  is 
not  that  contracted  for.  Foss  v.  Richard- 
son,  (1860)    15  Gray   (Mass.)   303. 

Rescinded  contract  for  an  interest. — 
Where  the  owner  of  a  patent  contracts  to 
assign  an  interest  therein,  and  afterwards 
rescinds  and  assigns  the  entire  patent  to 
another,  the  first  assignee  may  recover 
the  amount  paid  on  the  contract.  Bellis 
V.  Kenwood,  (1888)  6  Pa.  Co.  Ot.  78, 
affirmed  2  Mona.  ( Pa. )  68. 

Patent  for  promissory  note. — ^A  valid 
patent  whether  of  pecuniary  value  or  not 
is  sufficient  consideration  for  a  promis- 
sory note.  Myers  i?.  Turner,  (1856)  17 
111.  179;  Hildreth  v.  Turner,  (1855)  17 
111.  184;  Hardesty  i;.  Smith,  (1851)  3 
Ind.  39;  Nash  r.  Lull,  (1869)  102  Mass. 
60,  3  Am.  Rep.  435;  Howe  v.  Richards, 
(1869)    102  Mass.  64  note;  Van  Norman 
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t*.  Barbeau,  (1893)  54  Minn.  388,  .)5  N. 
W.  U12;  Fair  v.  Shelton,  (1901)  128 
N.  C.  105,  38  S.  E.  290;  Tod  c.  Wick, 
(1881)  38  Ohio  St.  370;  Ohio  Forging  Co. 
i\  Lamb,  (1884)  9  Ohio  Dec.  (Reprint) 
199,  11  Cine.  L.  Bui.  190. 

The  utter  tcorthlessneaa  of  the  patent, 
however,  has  been  held  a  good  defense 
to  an  action  on  the  note.  Clough  v.  Pat- 
rick,   (1865)    37  Vt.  421. 

Presumption  of  tjcorthlesa  patent. — 
But  there  is  no  presumption  that  a  pat- 
ent for  which  a  note  was  given  was 
worthless,  so  as  to  put  a  purchaBer  on  in- 
quiry. Gerrish  f.  Bragg,  (1883)  66  Vt. 
329. 

And  in  a  suit  on  a  note  for  price  of 
patent  right,  the  jury  should  find  for  the 
plaintiff,  unless  the  machines  were  not 
reasixiably  suited  to  the  uses  for  which 
they  were  made.  Nett-ograph  Mach.  Co. 
V,  Brown,  (1911)  28  Okla.  436,  114  Pac. 
1102,  34  L.  R.  A.  (X.  S.)   737. 

Borden  of  proving  worthletsness. —  In 
an  action  to  foreclose  a  mortgage  to  se- 
cure the  purchase  price  of  certain  patent 
rights,  the  defense  being  misr^resenta- 
tions  as  to  the  value  of  the  patented  ar- 
ticle, the  issuance  of  the  patent,  and  own- 
ership and  possession  thereof  by  the  seller, 
were  prima  facie  evidence  of  its  utility, 
and  the  burden  wa«  upon  the  mortgagor 
to  ahow  its  uselessness  by  clear  and  strong 
evidence.  Wavmire  t\  Shipley,  (1908)  62 
Ore.  464,  97  Pac.  807. 

Note  for  void  patent. —  But  where  the 
patent  proves  void  a  note  given  therefor 
ifl  without  conmderation,  and  cannot  be 
enforced.  Clemshire  v.  Boone  County 
Bank,  (1890)  63  Ark.  612,  14  S.  W.  901; 
Higgins  r.  Strong,  (1836)  4  Blackf. 
(Ind.)  182;  Mullikin  v.  Latchem,  (1844) 
7  Bkbckf.  (Ind.)  136;  Morrow  «?.  Brown, 
(1869)  31  Ind.  378;  Lester  v.  Pakner, 
(1862)  4  Allen  (Mass.)  145;  Harlow  «. 
Putnam,  (1878)  124  Mass.  553;  Bliss  v, 
Negus,  (1811)  8  Maes.  46;  Chemical  Elec- 
tric Light,  etc.,  Co.  r.  Howard,  (1889)  148 
Maas.  352,  20  N.  E.  92,  2  L.  R.  A.  168; 
Keith  v.  Hobbs,  (1878)  69  Mo.  84;  I>un- 
bar  V,  Marden,  (1842)  13  N.  H.  311; 
OroM  t?.  Huntley,  (1835)  13  Wend.  (N. 
Y.)  386;  Saxton  t?.  Dodge,  (1870)  67 
Barb.  (N.  Y.)  84;  Cowan  t?.  Dodd,  (1866) 
3  Cold.  (Tenn.)  278. 

Claim  of  infringement  as  defenae  to 
note. —  The  mere  claim  by  a  stranger  that 
the  patent  sold  was  an  infringement  of  a 
prior  patent  belonging  to  him  is  no  de- 
fense to  a  note  given  for  the  patent.  DavU 
r.  Gray,  (1867)  17  Ohio  St.  330;  Mc- 
Kinsie  v.  Bailie,  (1879)  7  Ohio  Dec.  (Re- 
print) 607,  4  Cine.  L,  Bui.  209. 

Subaequent  patent  as  defenae  to  note. 
— ^The  fact  that  a  subsequent  patent  for 
the  same  invention  has  been  issued  to 
another  paten t4*e  is  no  defenae  to  an  ac- 
tion on  a  not4'  for  a  patent.  Crow  v, 
Eichinger.  (187U)  34  Ind.  65. 
Breach  of  warranty. — A  note  given  aa 


consideration  for  an  assignment  may  be 
avoided  for  a  breech  of  warranty.  Hawea 
V,  Twogood,  (1861)   12  la.  682. 

A  warranty  of  plaintiff  to  maintain 
defendant  in  the  enjoyment  of  a  leased 
patent  was  broken  by  a  judgment  holding 
that  the  patent  leaised  by  plaintiff  was 
an  iniringment  of  a  patent  belonging  to 
another.  American  Machinery,  etc.,  Co. 
r.  Haas,   (1911)    127  La.  811,  54  So.  38. 

Ownership  fraudulently  represented.— 
Such  note  may  also  be  avoided  for  fraud 
in  the  representation  of  the  ownership  of 
the  right  sold.  Turner  t.  Johnson,  (1822) 
2  Cranch  (C.  C.)  287,  24  Fed.  Cas.  No. 
14,261;  Groff  v.  Hansel,  (1870)  33  Md. 
161;  Goodwin  t?.  Horne,  (1881)  60  N.  H. 
486. 

False  repieaentation  of  iaauanoe  of  pat- 
ent.—  If  one  falsely  represent  that  he  haa 
obtained  a  patent,  a  note  given  in  ex- 
change therefor  will  be  avoided.  Brown 
V.  Wright,  (1856)   17  Ark.  9. 

Aaaignment  of  ej^ired  patent. — ^An  as- 
signment of  an  expired  patent  is  null  as 
far  as  the  conveyance  of  a  monopoly  is 
concerned,  but  it  will  operate  as  a  trans- 
fer of  the  right  to  sue  for  past  infringe- 
ments, and  entitles  the  assignee  to  be  sub- 
stituted in.  all  respects  for  tlie  assignor  as 
?laintiff.  Ross  i\  Ft.  Wayne,  (C.  C.  A- 
th  Cir.  1894)  63  Fed.  466,  24  U.  S.  App. 
113,  11  C.  C.  A.  288;  Gear  v.  Fitch, 
(1878)  3  B.  &  A.  Pat  Cas.  673,  10  Fed. 
Cas.  No.  6,290;  May  i;.  Saginaw  County, 
(E.  D.  Mich.  1887)  32  Fed.  629;  Bell  v. 
McCullough.  (1868)  1  Fish.  Pat.  Cas. 
380,  3  Fed.  Cas.  No.  1,266;  Montgomery 
Palace  Stock  Car.  Co.  r.  Street  Stable  Car 
Line,    (1892)    142  lU.  316,  31  N.  £.  434. 

Assignment  on  condition  precedent. — ^An 
assignment  may  be  made  upon  a  condition 
precedent,  and  the  title  will  not  pass 
imtil  the  contingency  provided  for  nap- 
pens.  Grier  v,  Baynes,  (N.  D.  N.  Y. 
1892)  49  Fed.  363;  Kittle  V,  Frost,  (1871) 
9  Blatchf.  214,  14  Fed.  Cas.  No.  7,866; 
Aiken  r.  Dolan,  (1867)  3  Fish.  Pat.  Cas. 
197,  1  Fed.  Cas.  No.  110. 

A  contract  between  a  patentee  and  com- 
plainant's assignors  construed  in  the  li^ht 
of  the  correspondence  between  the  parties, 
and  held  not  to  operate  as  an  assignment 
of  the  legal  title  to  patents,  because  of 
conditions  therein  which  were  precedent 
to  the  becoming  absolute  of  the  aaaign- 
ment, and  which  were  neither  performed 
by  the  assignee  nor  waived,  so  that  com- 
plainant was  without  title  to  support  a 
suit  for  infringement  against  subsequent 
licensees  of  the  patentee.  Arnold  Mono- 
phase Electric  Co.  r.  Wagner  Electric 
Mfg.  Co.,  (S.  D.  1906)   148  Fed.  234. 

Aaaignment  on  condition  8nb8eqttent.-y- 
An  assignment  may  also  be  made  condi- 
tionally upon  condition  subsequent,  and 
title  will  pass  at  once  subject  to  defeat 
in  case  of  failure  to  perform  the  condition. 
Topliff  r.  Topliff,  (1892)  146  U.  S.  166,  12 
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S.  Ct.  826,  30  U.  S.  (L.  ed.)  658;  Boesch 
r.  Graff.  (1S90)  133  U.  S.  697,  10  S.  Ct. 
378,  33  II.  S.  (L.  ed.)  787;  Bwkley  v. 
Sawyer  Mfg.  Co.,  (E.  D.  Mo.  1881)  7 
Fed.  358;  Abbett  r.  Zusi,  (1879)  5  B.  & 
A.  Pat.  Cas.  38,  1  Fed.  Cas.  No.  7 ;  Jona- 
than Mills  Mfg.  Co.  t'.  Whitehurst,  (S.  D. 
Ohio  1893  >  56  Fed.  589;  Piatt  v.  Fire- 
Extinguiaber  Mfg.  Co.,  (C.  C.  A.  3d  Cir. 
18941  59  Fed.  897,  17  U.  S.  App.  452. 
8  C.  C.  A.  357;  Cook  r.  Bidwell,  (W.  D. 
Pa.  1881)  8  Fed.  452;  Bracher  r.  Hat- 
Sweat  Mfg.  Co..  (S.  D.  N.  Y.  1892)  49 
Fed.  921;  Otis  Bros.  Mfg.  Co.  v.  Crane 
Bros.  Mfg  Co..  (N.  D.  111.  1886)  27  Fed. 
550;  Atkins  v.  Parke,  (C.  C.  A.  6th  Cir. 
1894)  61  Fed.  953,  22  U.  S.  App.  404, 
10  C.  C  A,  189:  Berger  c.  Peterson, 
(1875)  78  III.  633;  Miller  t*.  Jones, 
(1893)    67  Hun  28L  22  N.  Y.  S.  36. 

Mortgage. — T\w  assignment  may  be  by 
wav  of  mortgage.  Waterman  v.  Mac- 
kenzie, (1891)  138  U.  S.  252,  11  S.  Ct 
334.  34  U.  S.  (L.  ed.)  923;  Waterman  t?. 
Shipman,  (C.  C.  A.  2d  Cir.  1893)  55  Fed. 
982,  14  U.  S.  App.  312,  5  C.  C.  A.  371; 
Barry  v.  Coville,  (1889)  53  Hun  620,  7 
N.  Y.  S.  3«.  aifvrmed  (1891)  129  N.  Y. 
302,  29  N.  R  307. 

Agreement  for  reconveyance. — Where  a 
patent  is  assigned  with  an  agreement  for 
a  reconveyance  in  a  certain  case,  a  court 
of  equity  will  decree  such  conveyance  upon 
the  happening  of  the  contingency.  An- 
dtewa  V.  Fielding.  (C.  C.  Conn.  1884) 
20  Fed.  123. 

Patent  conveyed  in  trust. — A  court  of 
equity  may  compel  a  reconveyance  of  a 
patent  which  has  been  conveyed  only  in 
trust.  Angell  r.  .Tewett,  (1895)  58  111. 
App.  596. 

Breach  of  condition  subsequent. — ^The 
title  reverts  to  the  assignor  by  operation 
of  law  upon  a  breach  of  a  condition  sub- 
sequent, or  where  he  has  subsequently  as- 
signed his  reversionary  interest  it  will 
revert  to  his  assignee.  Pierpoint  Boiler 
Co.  V,  Penn  Iron,  etc.,  Co.,  (N.  D.  Ohio 
1896)  75  Fed.  2^0 

Construction  of  clause  for  forfeiture. — 
A  clause  which  provides  for  forfeiture  on 
the  breach  of  a  condition  subsequent  will 
be  strictly  construed  in  favor  of  the  as- 
signee. Atkins  f.  Parke,  (C.  C.  A.  6th 
Cir.  1894)  61  Fed.  953,  22  U.  8.  App. 
404,  10  C.  C.  A.  189. 

An  anignment  of  one  of  the  claims  of  a 
patent  which  includes  a  number  of  claims 
does  not  transfer  the  legal  title,  and  is 
a  mere  license  giving  the  licensee  no  title 
in  the  patent  and  no  right  to  sue  at  law 
in  his  own  name  for  an  infringement. 
Pope  Mfg.  Co.  V.  GormuUy,  etc.,  Mfg. 
Co.,  (1892)  144  U.  S.  238,  12  8.  Ct.  637, 
86  U.  S.  (L.  ed.)  419,  affi/rming  (N.  D. 
III.  1888)    34  Fed.  893. 


4.  Recording 

Object  of  record.— The  object  of  the 
provision  of  the  statute  with  regard  to 
recording  is  to  protect  a  bona  fide  pur- 
chaser for  value  without  notice.  Turn- 
bull  V.  Weir  Plow  Co.  (1874)  6  Biss.  225, 
19  Fed.  Cas.  No.  14,244;  Harrison  v. 
Ingersoll,  (1886)  66  Mich.  36,  22  N.  W. 
268. 

Applicable  to  isiued  patents  only.— This 
statute  is  applicable  only  to  assignments 
of  patents  after  the  patent  has  been  issued 
and  does  not  apply  to  an  assignment  of  an 
invention  not  yet  patented.  Wright  v. 
Randel,  (N.  D.  N.  Y.  1881)  8  Fed.  591; 
Jones  f.  Revnolds,  (1890)  120  N.  Y.  213, 
24  N.  E.  279. 

A  written  assignment  of  future  inven- 
tions is  not  recordable  in  the  patent  office, 
and  such  record  is  not  notice  to  a  sub- 
seouent  assignee.  Eastern  Dynamite  Co. 
i\  Keystone  Powder  Mfg.  Co.,  (M.  D.  Pa. 
1908)    164  Fed.  47. 

Assignment  void  unlesa  recorded. — An 
unrecorded  grant  of  all  the  exclusive 
rights  under  a  patent  is  an  assignment, 
and  void  as  against  subsequent  purchasers 
without  notice.  Paulus  f.  M.  M.  Buck 
Mfg.  Co.,  (C.  C.  A.  8th  Cir.  1904)  129 
Fed.  594,  64  C.  C.  A.  162. 

An  assignment  is  void  unless  recorded 
as  prescribed  with  regard  to  bona  fide 
purchasers  for  value  without  notice. 
Perry  t*.  Corning,  (1870)  7  Blatchf.  195, 
19  Fed.  Cas.  No.  11,004;  Gibson  r.  Cook, 
(1850)    2  Blatchf.  144,  10  Fed.  Cas.  No. 

5  393. 

An  assignment  of  a  patent,  in  order  to 
be  valid,  must  be  in  writing  and  recorded 
in  the  patent  office.  Strauss  v.  Brier, 
(1914)  57  Colo.  65,  140  Pac.  183. 

Between  parties. — An  assignment  as 
between  the  parties  is  valid  although  not 
recorded.  Brooks  f.  Byam,  (1843)  2 
Story  526,  4  Fed.  Cas.  No.  1,948;  Pitts 
r.  Whitman,  (1843)  2  Story  609,  1^  Fed. 
Cas.  Na  11,196;  TurnbuU  v.  Weir  Plow 
Co.,  (1874)  6  Biss.  225,  24  Fed.  Cas.  No. 
14,244;  Blanchard's  Gun-Stock  Turning 
Factory  v.  Warner,  (1848)  1  Blatchf.  258, 
3  Fed.  Cas.  No.  1,521;  Gibson  V.  Cook, 
(1850)  2  Blatchf.  144,  10  Fed.  Cas.  No. 
.^,393;  Case  v.  Redfield,  (1849)  4  McLean 
5:^,  5  Fed.  Cas.  No.  2,494 ;  Boyd  v.  M'Al- 
pin,  (1844)  3  McLean  427,  3  Fed.  Cas. 
No.  1,748;  Black  v.  Stone,  (1858)  33  Ala. 
.327;  HUdreth  f.  Turner,  (1855)  17  111. 
184;  Louden  t?.  Birt,  (1853)  4  Ind.  566; 
McKernan  f.  Hite,  (1855)  6  Ind.  428; 
Moore  v.  Bare,  (1860)  11  la.  198;  Sone 
f.  Palmer,  (1859)  28  Mo.  539;  Winfrey 
V,  Gallatin,  (1897)  72  Mo.  App.  191; 
Holden  t;.  Curtis,  (1819)  2  N.  H.  61; 
Christ  t?.  Firestone,   (Pa.  1887)    10  Cent. 

Rep.  67. 

Against  infringers.— An  unrecorded  as- 
signment is  valid   as   against   infringers. 
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Case   V.   Hedfield,    (1848^)   %   McL<-an   526, 
r»  •  Fed,   Cas.  J^o.  2,494. 

Subsequent  purchasers  with  notice. — An 
unrecorded  assignment  is  valid  as  against 
subsequent  purchasers  with  notice.  Ash- 
croft  f.  Walworth,  (1872)  Holmes  152j 
2  Fed.  Cas.  \o.  580;  Pontiac  Knit  Boot 
Cq.  r.  Merino  Shoe  Co.,  (C.  C.  Me.  1887) 
31  Fed.  286;  Continental  Windmill  to. 
r.  Empire  Windmill  Co.,  (1871)  8  BJatchf. 
295,  6  Fed.  Cas.  No.  3,142;  Peck  t\  Bacon, 
(1847)  18  Conn.  377;  Auburn  Button  Co. 
r.  Sylvester,  (1893)  72  Hun  498,  25  N. 
Y.  S.  237;  Coleman  v.  Rvan,  (1901)  33 
Misc.  715,  68  N.  Y.  S.  253;  Maurice  ». 
Devol,  (1883)   23  W.  Va.  247. 

Validity-  of  unrecorded  assignment. — 
An  unrecorded  assignment  is  valid  against 
subsequent  purchasers  not  purchasing  for 
valuable  consideration.  Saxton  r.  Ault- 
raan,   (1864)   15  Ohio  St.  471. 

Subsequent  purchaser  within  three 
months. — An  unrecorded  assignment  is 
valid  as  aga.in8t  subsequent  purchasers 
when  such  purchase  was  made  within, 
three  months  from  the  date  of  the  assign- 
ment. Gibson  v.  Cook.  (1850)  2  Blatchf. 
144,  10  Fed.  Cas.  No.  5,393. 

Unrecorded  supplementary  agreement. — 
Where  the  record  assignment  refers  in 
terms  to  an  unrecord^  supplementary 
agreement,  this  is  sufficient  to  charge  sub- 
sequent purchasers  with  notice  of  such 
agreement.  LittleAeld  r.  Perry,  (1875) 
21  Wall.  205,  22  U.  S.    (L.  ed.)   677. 

Subsequent  assignee  of  same  assignor. — 
A  recorded  assignment  will  protect  the 
assignee  as  against  a  subsequent  as.signee 
qf  the  same  assignor.  Aspinwall  Mtg. 
Co,  17.  Gill,  (C.  C.  N.  J.  1887)  32  Fed. 
697. 

Assignment  not  capable  of  being 
recorded. —  If  a  party  takes  an  assignment 
of  any  interest  which  for  any  reason  can- 
not be  recorded  it  is  the  same  as  if  he 
had  failed  to  record  one  that  might  have 
been  recorded.  American  Solid  Leather 
Button  Co.  r.  Empire  State  Nail  Co.,  (S. 
D.  N.  Y.  1891)   47  Fed.  741. 

Spurious  assignment. — A  spurious  as- 
signment recorded  in  the  patent  office 
would  not  be  in  law  a  record  of  that 
office.  Standard  Elevator  Co.  v.  Crane 
Elevator  Co.,  (C.  C.  A.  7th  Cir.  1896) 
76  Fed.  767,  46  U.  S.  App.  411,  22  C.  C. 
A.  549. 

Record  of  agreement  to  assign.— An 
agreement  to  assign  a  patent  not  yet 
obtained  need  not  be  recorded,  and  if  're- 
corded does  not  constitute  notice,  as  such 
record  is  unauthorized  by  the  statute. 
Wright  f.  Randel.  (1881)  19  Blatohf.  (U. 
S.)  495;  New  York  Paper-Bag  Mach. 
Co.  r.  rnion  Paper-Bag  Mach.  Co.,  (E.  D. 
Pa.  1887)   32  Fed.  783. 

Record  is  constructive  notice. — The 
record  of  an  a.ssignment  is  constructive 
notice  to  all  the  world.  Newell  r.  We.st, 
(1875)    13  Blatchf.  114,  18  Fed.  Ca.s.  No. 


10,150:  National  Car-Brake  Shoe  Co.  f. 
Terre  Haute  Car,  etc.,  Co.,  (C.  C.  Ind. 
1884)  19  Fed.  514;  Westinghouse  Air- 
Brake  Co.  r.  Chicago  Brake,  etc.,  Co., 
(N.  D.  HI.  1898)  85  Fed.  786. 

Effect  of  record. —  The  sense  of  this  sec- 
tion is  that  the  record  or  official  copy  of 
any'  assignment  .shall  give  to  any  person 
interested  the  prima  facie  assurance  that 
an  original  assi^ment  was  made  in  terms 
as  shown  in  the  record,  that  such  instru- 
ment was  subscribed  as  shown,  that  it  was 
delivered,  that  the  signature  thereto  is 
the  genuine  signature  of  the  assignor,  and 
that  such  assignor  had  an  assignable 
interest  according  to  the  purport  of  the 
instrument.  Standard  Elevator  Co.  v. 
Crane  Elevator  Co.,  (C.  C.  A.  7th  Cir.) 
1896)  76  Fed.  767,  46  U.  S.  App.  411, 
22  C.  C.  A.  649. 

The  record  title  may  be  relied  upon  by 
a  purchaser.  Campbell  v.  James,  (1880) 
18  Blatchf.  (U.  S.)  92;  Secomlje  v.  Camp- 
bell,   (1880)    18  Blatchf.    {V.   S.)    108. 

Instrument  as  evidence. — This  section 
does  not  make  the  recorded  instrument 
evidence.  New  York  v.  American  Cable 
R.  Co.,  (C.  C.  A.  2d  Cir.  1894)  60  Fed. 
1016,  26  r.  S.  App.  7,  9  C.  C.  A.  336, 

Certified  copy  of  evidence.— A  certified 
copy  of  the  record  of  the  patent  office  of 
an  assignment  of  a  patent  is  not  prima 
facie  proof  of- the  execution  or  the  genu- 
ineness of  the  original  document.  New 
Y'ork  V.  American  Cable  R.  Co.,  (C.  C.  A.. 
2d  Cir.  1894)  60  Fed.  1016,  26  U.  8.  App. 
7,  9  C.  C.  A.  336. 

A  certified  copy  of  a  patent  office  record 
of  a  document  purporting  to  be  an  assign- 
ment of  a  patent  is  not  prima  facie  proof, 
of  the  execution  or  genuineness  of  such 
assignment,  nor  is  it  made  competent  evi- 
dence by  this  section.  American  Grapho- 
phone  Co.  r.  Leeds,  etc.,  Co.,  (S.  O.  N.  Y. 
1905)  140  Fed.  981;  Eastern  Dynamite 
Co.  r.  Keystone  Powder  Mfg.  Co.,  (M.  D. 
Pa.  1908)   164  Fed.  47. 

Custody  of  instrument. — The  above  sec- 
tion does  not  provide  or  contemplate  that 
the  instrument  shall  remain  subsequently 
in  the  custody  of  the  office.  New  York 
».  American  Cable  R.  Co.,  (C.  C.  A.  2d 
Cir.  1894)  60  Fed.  1016,  26  U.  S.  App. 
7,  9  C.  C.  A.  336. 


5.  Nature  and  Effect 

Effect  of  assignment  in  generaL — ^"It 
seems  to  be  plain  that  legal  title  to  a 
patent  does  not  completely  vest  in  the 
assignee  until  the  patent  is  issued. 
Before  that,  an  assignment  of  the  right 
to  the  patent  gives  the  assignee  merely 
legal  title  to  such  rights  as  the  patentee 
may  have.  As  between  the  assignee  and 
the  ITnited  States  these  rights  are  equi- 
table; that  is,  subject  to  all  equities  or 
legal  objections  which  could  he  urged  by 
the    government    agair.st    the    applicants 
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themselves.  It  ia  like  enforcing  specific 
performance  of  a  contract;  that  is,  it  is 
the  carrying  out  of  a  statutory  provision 
which  if  granted  will  result  in  contractual 
relations  between  the  government  and  an 
individual.  .  .  .  That  being  the  case,  an 
application  filed  within  the  statutory 
time,  by  an  alleged  prior  inventor,  or  by 
another  applicant  claiming  to  be  the  real 
inventor,  would  be  examined,  and  the  gov- 
ernment would  not  isenxe  a  patent  to  an 
assignee,  who  might  be  an  innocent  pur- 
chaser of  rights  under  an  invalid  applica- 
tion, but  would  recognize  the  man  with 
the  earliest  equity;  that  is,  the  right  to 
the  earliest  claim  of  invention.  The  stat- 
ute protects  the  priority  of  assignment  of 
the  subject  matter  assigned.  It  does  not 
indicate  that  the  first  person  filing  an  as- 
signment will  be  recognized  as  having 
greater  rights  than  the  applicant  him- 
self, but  protects,  as  to  suDsequent  as- 
signees, and  also  forecloses  those  who  are 
required  by  the  statute  to  file  an  assign- 
ment within  the  period  of  three  months. 
The  assignee  gets  no  greater  title,  by 
reason  of  his  good  faith,  unless  the  record 
of  his  title  has  protected  him,  and,  of 
course,  a  knowledge  of  lack  of  title  would 
deprive  the  assignee  of  any  benefit  by 
recording  an  assignment,  against  anv  one 
who  could  succeed  against  the  applicant 
himself. ''  Thompson  v.  Automatic  Fire 
Protection  Co.,  (E.  D.  N.  Y.  1912)  197 
Fed.  750. 

Assignment  as  sale. — An  assignment  of 
a  patent  is  not  a  sale  of  an  invention 
within  the  meaning  of  R.  S.  sec.  4920, 
f«/ra,  p.  309,  relating  to  sales  before  ap- 
plication for  patent.  U.  S.  Electric  Light- 
mg  Co.  r.  Consolidated  Electric  Light  Co., 
(S.  D.  N.  Y.  1888)  33  Fed.  889. 

What  passes  on  assignment. — In  general 
only  the  specific  right,  title,  or  interest  as 
described  m  the  conveyance  will  pass  on 
an  assignment  of  an  invention  or  a  patent 
or  an  interest  therein.  Clark  v.  Scott, 
(1872)  9  Blatchf.  301,  6  Fed.  Cas.  Xo. 
2.833;  United  Nickel  Co.  i\  American 
Nickel-Plating  Works,  (1878)  4  B.  &  A. 
Pat.  Cas.  74,  24  Fed.  Cas.  Xo.  14/405; 
Warren  v.  Cole,  (1867)   15  Mich.  265. 

Assignees  of  the  patent  from  the  pat- 
entee can  only  sell  and  convey  what  tney 
acquire  by  virtue  of  the  instrument  of 
assignment,  and  inasmuch  as  the  presump- 
tion is  that  the  grantor  contracts  to  sell 
and  convey  only  what  is  secured  by  the 
patent,  the  proper  construction  of  this  in- 
strument limits  the  right  conveyed  to  tlie 
term  expressed  in  the  patent,  unless  the 
instrument  contains  words  to  indicate  a 
different  intent.  Uendrie  v.  Savles, 
(1878)  98  U.  S.  546,  26  U.  S.  (L.  ed.) 
176. 

Later  inTsntion  of  similar  device. —  Cer- 
tain patent  on  a  portable  horse  stall  held, 
under  the  evidence,  not  a  mere  improve- 
ment of  a  former  patent  obtained  by  the 


same  person  on  a  portable  stall,  but  a 
distinct  and  independent  contrivance,  so 
that  no  interest  therein  passed  under  an 
assignment  by  the  patentee  of  an  interest 
in  the  former  patent.  Stitzer  t?.  Withers, 
(1906)    122  Ky.  181,  91  S.  W.  277. 

Equitable  interest  of  assignor. — A  reso- 
lution of  corporate  stockholders  that  the 
corporation  assign  all  its  assets  to  plain- 
tiff, and  '  authorizing  its  officers  to 
execute  all  necessary  papers  for  that  pur- 
pose, and  a  formal  assignment  of  all  the 
property,  including  "  interests  in  letters 
patent,  .  .  .  inventions,  .  .  .  and  choses 
in  action,''  to  plaintiff,  passed  its  equitable 
interest  in  letters  patent  in  an  invention 
useful*  in  its  business,  but  which  its 
president  had  purchased  for  himself. 
American  Circular  Loom  Co.  v.  Wilson, 
(1908)  198  Mass.  182,  84  N.  E.  133,  126 
A.  S.  R.  409. 

Right  to  future  improvements  included. 
— An  assignment  of  a  patent  may  be  made 
to  pass  the  right  to  future  improvement 
by  the  use  of  apt  words.  Littlefield  v. 
Perry,  (1875)  21  Wall.  205.  22  U.  S.  (L. 
ed.)  577;  Chase  t\  Walker,  (1866)  3  Fish. 
Pat.  Cas.  120,  5  Fed.  Cas.  Xo.  2,630; 
Aspinwall  Mfg.  Co.  v.  Gill,  (C.  C.  N.  J. 
1887)  32  Fed.  697;  Nesmith  v.  Calvert, 
(1845)  1  Woodb.  &  M.  34,  18  Fed.  Cas. 
Xo.  10,123;  Geiser  Mfg.  Co.  r.  Frick  Co., 
(E.  D.  Pa.  1899)  92  Fed.  189;  Regan 
Vapor  Engine  Co.  v.  .Pacific  Gas-Engine 
Co.,  (X.  D.  Cal.  1891)  47  Fed.  511;  West- 
inghouse  Air-Brake  Co.  v.  Chicago  Brake, 
etc.,  Co.,  (X.  D.  111.  1898)  85  Fed.  786; 
Stanton  Mfg.  Co.  f.  McFarland,  (X.  J. 
1895)  30  Atl.  1058;  Magnolia  Anti-Fric- 
tion Metal.  Co.  c,  Singley,  (1891)  42  X. 
Y.  St.  Rep.  893,  17  X.  Y.  S.  251;  White 
Dental  Mfg.  Co.  i?.  Bonwill,  (1894)  15  Pa. 
Co.  Ct.  76;  Watson  v.  Harris,  (1899)  31 
Ont.  134. 

Assignment  of  improvements  relates  to 
specific  patent. — An  assignment  of  future 
improvements  mtist  relate  to  the  specific 
patent  assigned,  and  no  interest  will  be 
conveyed  in  a  future  patent  for  a  machine 
radically  different,  although  it  mav  have 
the  same  object.  Stebbins  Hydraulic 
Elevator  Mfg.  Co.  r.  Stebbins,  (S.  D. 
X.  Y.  1880)  4  Fed.  445;  Independent 
Electric  Co.  v.  Jeff  rev  Mfg.  Co.,  (S.  D. 
Ohio  1896)  76  Fed.  981 ;  Allison  Bros.'  Co. 
V,  Allison,  (1894)  144  X.Y.  21,  38  X.  E. 
956;  McFarland  f.  Stantwi  Mfg.  Co., 
(1895)  53  N.  J.  Eq.  649,  33  Atl.  962, 
51  A.  S.  R.  647. 

Improvements  on  improvements. —  The 
words  "  all  improvements  thereon,"  in  an 
assignment  of  original  letters  patent  for 
an  improvement  in  pulp-beating  engines 
and  '*  all  improvements  thereon,"  include 
all  improvements  on  the  improvement  in 
engines  for  which  the  original  letters  pat- 
ent were  granted.  Marriiall  Engine  Co. 
r.  Xew  Marshall  Engine  Co.,  (1908)  199 
Mass.  .546,  85  X.  E.  741. 


266 


7  FED.  STAT.  ANN.  (2d  Ed.) 


Right  to  orisiiial  patent — An  assign- 
ment of  an  improvement  conveys  no  right 
to  the  original  patent.  Leach  t*.  Dresser, 
(1879)    59  Me.   129. 

An  assignment  of  an  interest  in  a  pat- 
ent for  a  machine  will  not  convey  a  patent 
for  a  process  to  use  which  the  max;hine 
was  invented.  Downton  v.  Yaeger  Milling 
Co.,  (E.  D.  Mo.  1879)  9  Fed.  402;  Down- 
ton  t\  AUis,  (E.  D.  Wis.  1881)  9  Fed. 
766. 

Defeat  of  assignee's  rights  by  improve- 
ment or  subdivision. — The  assignor  of  an 
invention  and  the  patent  to  l^  obtained 
cannot  defeat  the  assignee's  rights  by  a 
pretended  improvement  and  a  mere  sub- 
division of  the  patent  into  two  parts  for 
which  two  patents  are  issued.  Hollins  r. 
Mallard,  (1854)  10  How.  Pr.  (N.  Y.) 
540. 

Assignment  before  patent  issues. — ^An 
invention  may  be  assigned  before  a  patent 
issues,  and  such  an  assignment  carries  to 
the  assignee  all  the  rights  which  the  in- 
ventor has  and  intends  to  assign.  Fire 
Extinguisher  Mfg.  Co.  r.  Graham,  (W. 
D.  Va.  1883)   1«  Fed.  543. 

Title  acquired  by  assignment. — A  pat- 
entee conveyed  it  with  other  interests  to 
S.,  *^  his  assignees  and  successors  in 
trust,"  and  directed  that  8.  and  his  suc- 
cessors should  have  and  hold  the  patent 
in  trust,  without  power  to  sell,  encumber, 
or  otherwise  dispose  of  the  patents,  etc., 
for  the  benefit  of  three  persons,  S.  being 
one  of  them.  8.  thereauer  a-ssigned  the 
same  interest,  so  far  as  he  had  any  right 
to  do  so,  to  D.,  trustee.  Held  that,  by 
such  transfer,  D.  acquired  title  in  trust 
for  himself,  and  for  the  two-  other  per- 
sons, for  whose  benefit  S.  had  held  the 
title,  so  that  D.  was  entitled  to  convey  a 
one*third  interest  in  the  patent,  of  which 
he  was  tlie  absolute  owner.  McDufTee  r. 
Hestonville,  etc.,  Pass.  R.  Co.,  (E.  D.  Pa. 
1908)  158  Fed.  827,  modifying  (E.  D.  Pa. 
1907)    154  Fed.  201. 

Nature  of  assignee's  title. — Where  a 
patentee,  alleging  infringement,  is  shown 
not  to  have  been  a  pioneer  in  the  art,  but 
merely  an  improver,  he  is  entitled  to  such 
recognition  as  his  contribution  to  the  art 
warrants,  and  his  assignees  to  protection 
to  the  same  extent,  subject,  however,  to 
such  limitations,  if  any,  as  either  per- 
mitted to  be  imposed  on  the  grant,  as  dis- 
closed by  the  file  wrapper  and  contents 
of  the  application  on  which  the  patent 
issuerl.  Computing  Scale  Co.  v.  Auto- 
matic Scale  Co.,  (1906)  26  App.  Cas.  (D. 
C.)  238.  affirmed  (1907)  204  U.  S.  609,  27 
S.  Ct.  307,  51  U.  S.  (L.  ed.)  646. 

Liabilities  of  aaatgnee  to  third  persons. 
—  The  assignee  of  a  patent  does  not,  in 
the  absence  of  express  contract,  assiune 
any  obligation  to  perform  a  contract  of 
his  assignor  with  a  licensee.  New  York 
Phonograph  Co.  t?.  Davega,  (1908)  127 
App.  Div.  222,  111  N.  Y.  S.  363. 
Stipulation  to  put  apparatus  to  prac- 


tical ute. — ^A  provision  in  a  contract  by 
which  complainant  agreed  to  assign  cer- 
tain patents  relating  to  elevators  to  de- 
fendant, that  defendant  should  test  the 
patented  apparatus  with  reasonable  dil- 
igence, ''  ana,  if  such  test  results  satis- 
factorily, within  such  further  reasonable 
time  as  is  convenient  to  put  such  aMmra- 
tus  into  practical  use,"  bound  the  defend- 
ant absolutely,  having  accepted  the  test 
as  satisfactory,  to  put  the  apparatus  into 
some  practical  use  within  a  reasonable 
time  thereafter,  and  impliedly  to  put  in 
all  the  patented  elevators  it  reasonably 
could  with  due  regard  to  its  business  in- 
terests. Neenan  v.  Otis  Elevator  Co.,  (S. 
D.  N.  Y.  1910)   180  Fed.  997. 

Use  of  assignor*!  name. —  Mere  assign- 
ments of  patents  for  the  manufacture  of 
shoes  havmg  cushioned  insoles  did  not 
carry  the  right  to  the  assignee  to  use 
the  patentee's  name  in  connection  with 
shoes  manufactured  under  such  assign- 
ments. Dr.  A.  Reed  Cushion  Shoe  dk).  r. 
Frew,  (C.  C.  A.  2d  Cir.  1908)  162  Fed. 
887,  8»  C.  C.  A.  577,  revernt^g  (W.  D. 
N.  Y.  1908)    168  Fed.  552. 

Where  defendant  corporation  became 
the  owner,  or  legally  possessed,  of  pat- 
oited  Edison  phonographs  and  kineto- 
9copes,  it  was  entitled  to  use  such  ma- 
chines for  public  entertainment,  and  to 
advertise  that  the  machines  used  were  in 
fact  Edison  machines,  both  under  the  rule 
authorizing  a  statement  of  the  truth  in 
the  conduct  of  a  business,  and  the  law 
with  reference  to  the  use  of  patented 
articles.  Edison  i?.  Mills-Edisonia,  (1908) 
74  N.  J.  Eq.  621,  70  Atl.  191. 

£zdnsiye  right. — An  exclusive  right 
under  a  patent  may  be  an  exclusive  right 
to  the  whole  patent  throughout  the  United  . 
States  or  an  exclusive  right  thereto  in  a 
particular  section  of  the  country.  Wash- 
burn V.  Gould,  (1844)  3  Story  122,  29 
Fed.  Cas.  No.  17,214. 

An  exclusive  right  means  the  right  to 
do  everything  under  the  patent  which  the 
patentee  himself  could  do.  Kelson  t*.  Mc- 
Mann,  (1879)  16  Blatchf.  139,  17  Fed. 
Cas.  No.  10,109;  California  Electrical 
Works  V.  Finck,  (N.  D.  Cal.  1891)  47  Fed. 
583. 

Patentee  excluded, — ^An  exclusive  right 
excludes  the  patentee  as  well  as  strangers. 
Gayler  r.  Wilder,  (I860)  10  How.  477, 
13  U.  S.  (L.  ed.)  504;  California  Elec- 
trical Works  r.  Finck,  (N.  D.  Cal.  1891) 
47  Fed.  583. 

Entire  patent  transferred. — ^A  grant  by 
the  owner  of  a  patent  to  a  corporation,  its 
successors  and  assigns,  of  the  sole  and 
exclusive  right  and  lieense  to  make,  use, 
and  sell  the  patented  improvement  during 
the  term  of  the  patent,  vests  the  entire  in- 
vention and  HAonopoly  in  the  alienee. 
Nellis  V.  Pennock  Mfg.  Co.,  (E.  D.  Pa, 
1882)  13  Fed.  451;  Pickhardt  f.  Packard. 
(S.  D.  N.  Y.  1884)  22  Fed.  530;  Johnsfin 
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R.  Signal  Co.  r.  Union  Switch,  etc.,  Co., 
fW.  D.  Pa.  lg9S)  69  Fed.  20. 

Aasigiiiiieiit  to  make  and  sell. — The  as- 
ftignment  to  make  and  sell  includes  neces- 
sarily the  right  to  use  the  thing  patented. 
Tumpiill  V.  Weir  Piow  Co.,  (N.  D.  111. 
1880)    14  Fed.  106. 

Territarial  aasignmeiit. — ^An  assignment 
ef  a  patent  right  for  certain  territory  is 
not  affected  by  a  reservation  by  the  as- 
signor for  other  territory.  Hobbie  v. 
&nith,    (N.  D.  NT.  Y.   1«86)   27  Fed.  666. 

Suit  by  leasee  oi  tenitorial  rights.— A 
contract  for  the  sale  of  patent  rights, 
providing  that  the  assignor  ffuarsmteed 
peaceable  possession  of  the  ri^ts  to  said 
patent  and  invention  in  a  certain  county, 
and  all  expenses  which  may  be  inctfrred 
for  suits  for  infringement  or  for  oustii^ 
present  contractors  within  said  territory, 
€oes  not  stipulate  for  peaceable  posses- 
sion €fi  the  territory  named,  but  for  peace- 
able poesesnon  of  the  "  rights "  to  said 
patent,  which  means  the  rights  which  the 
assignor  had ;  and  hence  the  assignee  could 
sue  for  infringement,  or  oust  other  con- 
tractors and  recover  his  expenses  therefor, 
but  oofBld  not  recover  for  profits  made  in 
the  covnty  thromgh  infringements  by 
others  than  the  assignor.  Bailey  r.  Mil- 
ler, (1010)  A6  Ind.  App.  475,  91  N.  E.  ^. 

Hmiiber  of  articles  nmited. — Where  an 
exchisive  right  is  granted  to  make,  use, 
and  sell  a  limited  number  of  the  patented 
maeldnes  in  a  specified  territory  it  is  in 
effect  an  assignment,  notwithstanding  the 
limitation  as  to  the  number  of  the 
articles.  Wilson  t^.  Rousseau,  (1846)  4 
How.  646,  11  U.  S.  (L.  ed.)  1141;  Ritter 
V,  fierrell,  (1852)  2  Blatchf.  379,  20  Fed. 
CSaa.  No.  11,866:  Washburn  i>.  Gould, 
U844)  3  Story  122,  29  Fed.  Cas.  No. 
17^14. 

lIssigUBsiit  sf  right,  title,  and  inteTest. 
— ^An  assignment  whieh  conveys  onlj  the 
right,  title,  and  interest  of  the  assignor, 
passes  enly  such  right,  title,  and  interest 
as  he  has  at  the  time,  and  though  he  may 
bsf««  previously  parted  with  some  interest, 
such  an  assignment  will  not  affect  that 
interest  al^eugh  the  transfer  of  such  in- 
terest may  not  have  been  recorded.  Turn- 
b«U  1?.  Weir  Plow  Co.,  (1874)  6  Bias. 
225,  24  Fed.  Cas.  No.  14,244,  (N.  D.  IH. 
1800)  14  Fed.  108;  Hamilton  v.  Kings- 
bury, (N.  D.  N.  Y.  1880)  4  Fed.  428. 

Wheire  a  patentee  conveys  all  his  right, 
title,  -ttid  interest  in  the  pat^it  in  a  par- 
ticidar  territcMry,  and  nas  previously 
paerted  with  some  interest  under  the  pat- 
ent in  a  portion  of  the  same  territory,  the 
seoond  assignment  will  be  hekl  to  operate 
oaky  upon  the  residuary  int^^est  of  the 
patentee  after  having  made  the  previous 
aaaignment,  even  though  the  first  assign- 
ment he  not  recorded  until  after  the 
aseond.  Turnbull  t\  Wdir  Plow  Co., 
<1874)  6  Biss.  225,  24  Fed.  Cas.  No. 
144^44. 

The  assignee  of  several  distinct  patents 


has  no  greater  right  than  his  several  as- 
signors respectively.  Washburn,  etc.. 
Mfg.  Co.  V.  Griesche,  (E.  D.  Mo.  188S) 
16  Fed.  669. 

Inference  of  proper  patent — ^  An  assign- 
ment merely  of  the  assignor's  interest  im- 
plies that  a  patent  has  been  issued  in  due 
form.  Shepherd  v.  Jenkins,  (1881)  73  Mo. 
510. 

Existing  equities. —  An  assignee  takes 
by  assignment  the  assignor's  title  and 
rights  merely,  subject  to  all  existing 
equities,  conditions,  and  limitations  of 
which  he  had  actual  or  constructive  notice, 
(jfottfned  V,  MiUer,  (£.  D.  Wis.  1881)  10 
Fed.  471;  Pennington  v.  H)unt,  (C  C  N. 
J.  1884)  20  Fed.  195;  Blades  r.  Rand,  (N. 
D.  111.  1886)  27  Fed.  93;  Sheldon  i*.  Axle 
Co.  V.  Standard  Axle- Works,  (E.  D.  Pa. 
1880)  a7  Fed,  789 ;  Kinsman  v,  Paikhurst, 
(1856)  18  How. -280,  15  U.  S.  (L.  ed.) 
385;  McClurg  v.  Kingsland,  (1843)  1  How. 
202,  11  U.  S.  (L.  ed.)  102;  Worley  v.  To- 
bacco Co,  (1882)  104  U.  S.  340,  26  U.  S. 
(L.  ed.)  821;  Carroll  v.  Goldschmidt, 
(C.  C.  A.  2d  Cir.  1897)  83  Fed.  508,  51 
U.  S.  Am>.  669,  27  C.  C.  A.  566 ;  Hamilton 
r.  Kingsbury,  (N.  D.  N.  Y.  1880)  4  Fed. 
428;  New  York  Grape  Sugar  Co.  v,  Buffalo 
Grape  Sugar  Co.,  (N.  D.  N.  Y.  1883)  18 
Fed.  698;  Keamev  t*.  Lehigh  Val.  R.  Co., 
(C.  C.  N.  J.  1886)  27  Fed  699;  Grier 
V,  Baynes,  (N.  D.  N.  Y.  1891)  46  Fed. 
523;  Hapgood  v.  Rosenstock,  (S.  D.  N.  Y. 
1886)  23  Fed.  86;  Walter  A.  Wood  Mow- 
ing, etc.,  Maoh.  Co.  r.  Deering,  (N.  D. 
111.  1895)  66  Fed.  547;  Eames  17.  Eames, 
(1868)  16  Mich.  348;  Harrison  v.  Inger- 
soll,  (1885)  56  Mich.  36,  22  N.  W.  268. 

Notice  of  equities. —  The  assignee  is 
chargeable  with  notice  of  outstanding 
equities  suggested  by  the  recitals  of  the 
assignment.  Jonathan  Mills  Mfg.  Co.  t?. 
Whitehurst,  (C.  C.  A.  6th  Cir.  1896)  72 
Fed.  496,  37  U.  S.  App.  664,  19  C.  C.  A. 
130. 

A  subsequent  assignment  by  one  who 
has  previously  assigned  all  his  interest 
in  a  patent  is  a  nullity,  and  the  second 
assignee  acquires  no  right  to  the  patent. 
Ritter  v.  Serrell,  (1852)  2  Blatchf.  370, 
20  Fed.  Cas.  No.  11,866;  Perry  t?.  Corn- 
ing, (1870)  7  Blatchf.  195,  19  Fed.  Cas. 
No.  11,004;  Waterman  v.  Mackenzie,  (S. 
IX  N.  Y.  1886)  29  Fed.  316;  Miller  v. 
Jones,  (1893)  67  Hun  281,  22  N.  Y.  S.  86. 

Subsequent  reassignment. —  In  such  a 
case  a  subsequent  reassignment  bv  an 
assignee  to  the  assignor  does  not  mure 
to  the  benefit  of  the  second  assignee  and 
perfect  his  title.  Perry  v.  Corning,  (1870) 
7  Blatchf.  195,  19  Fed.  Cas.  No.  11,004. 

Previous  licenses. — An  assignee  takes 
subject  to  the  licenses  previoueJy  granted 
bv  the  assignor.  Hapgood  ih  Rosenstock, 
(S.  D.  N.  Y.  1885)  23  Fed.  86;  Jones  t?. 
Berger,  (C.  C.  Md.  1893)  58  Fed.  10(>6; 
Farrington  t\  Gregorv,  (1870)  4  Fish. 
Pat.  Cas.  221,  8  Fed.  Cas.  No.  4,688;  Ft. 
Wayne,  etc.,  R.  Co.  v.  Haberkorn,  (1896) 
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15  Ind.  App.  479,  44  N.  E.  322;  Waterman 
r.  Shipman,  (C.  C.  A.  2(1  Cir.  1895)  65 
Fed.  982,  14  U.  S.  App.  312,  6  C.  C.  A. 
371. 

An  assignment  may,  by  its  terms,  be 
made  subject  to  a  prior  license,  and  in 
such  case  the  assignee  succeeds  to  the 
right  under  and  is  bound  by  the  conditions 
of  the  license.     Wilson  r/StoUy,   (1849) 

6  McLean  1,  30  Fed.  Cas.  No.  17,840. 

The  assignment  of  a  patent  carries  to 
the  assignee  the  right  to  receive  royalties 
under  licenses  previously  granted  by  the 
assignor,  and  the  government  is  liable 
to  the  assignee  for  such  royalties,  not- 
withstanding the  provisions  of  R.  S.  sec. 
3737  (title  Public  Contracts).  Federal 
Mfg.,  etc.,  Co.  V,  U.  S.,  (1907)  42  Ct.  CI. 
479. 

Liability  of  assignee  to  license  of  as- 
signor.— ^Where  complaint  acquired  the 
exclusive  right  to  use.  exhibit,  and  sell 
phonographs  and  graphophones,  under  a 
license  from  a  corporation  owning  patents 
thereon,  and  such  rights  were  wrongfully 
invaded  by  a  subsequent  corporation, 
"tvhich  succeeded  to  the  rights  of  the 
licensor  with  knowledge  of  the  licensee, 
complainant  was  entitled  to  recover 
against  the  latter  in  equity  for  breach 
of  covenant.  New  York  Phonograph  Co. 
V.  Edison,  (S.  D.  N.  Y.  1905)  136  Fed. 
600. 

Laches  of  licensee  in  enforcing  contract 
against  assignee. — ^Where  complainant,  a 
licensee  of  the  exclusive  right  to  use  and 
sell  patented  phonographs  and  grapho- 
phones in  a  certain  district,  brought  suit 
against  defendant,  a  corporation  which 
succeeded  to  the  rights  of  the  licensor,  for 
breach  of  covenant  in  the  license,  within 
five  years  after  defendant's  incorporation, 
and  within- less  -than  three  years  after  the 
termination  of  fruitless  negotiations  to 
settle,  and  there  wae  no  evidence  that 
complainant  had  acquiesced  in  defendant's 
intrusion  into  such  field,  complainant  was 
not  barred  by  laches.  New  York  Phono- 
graph Co.  V.  Edison,  (S.  D.  N.  Y.  1906) 
136  Fed.  600. 

Restrictive  agreement  of  parties. — A 
collateral  agreement  between  assignor  and 
assignee,  restrictive  of  the  power  to  dis- 
pose of  their  respective  interests  in  the 
patent  and  govern  their  rights  in  the  use 
of  the  invention,  whether  incorporated  in 
the  instrument  of  assignment  or  not,  is 
not  provided  for  or  regulated  by  this  sec- 
tion. Williams  i\  Star  Sand  Co.,  (W.  D. 
Pa.  1888)  35  Fed.  369. 

No  right  to  sue  for  past  infringement 
is  conveyed  by  the  mere  assignment  of  a 
patent.  '  Elwood  f.  Christy,  (1865)  18 
C.  B.  N.  S.  494,  114  E.  C.  L.  494;  Super- 
ior Drill  C6.  V.  New  Mfg.  Co.,  (N.  D. 
Ohio  1899)  98  Fed.  734;  fonea  v,  Berger, 
(C.  C.  Md.  1893)  68  Fed,  1006;  Dibble 
V.  Augur,  (1869)  7  Blatchf.  86,  7  Fed. 
Cas.  No.  3,879;  Moore  r.  Marsh,   (1869) 

7  Wall.  515,  19  U.  S.    (L.  ed.)    37;  May 


V,  Juneau  County,  (W.  D.  Wis.  1887)  30 
Fed.  241,  affirmed  (1890)  137  U.  S.  408, 
11  S.  a.  102,  34  U.  S.  (L.  ed.)  729; 
Kaolatype  Engraving  Co.  r.  H<»ke,  (E.  D. 
Mo.  1887)  30  Fed.  444;  New  York  Grape 
Sugar  Co.  v.  Buffalo  Grape  Sugar  Cow, 
(N.  D.  N.  Y.  1883)  18  Fed.  838;  Emer- 
son V.  Hubbard,  ( W.  D.  Pa.  1888)  34  Fed. 
327;  Auto  Spring  Repairer  Co.  t*.  Grin- 
berg,  (S.  D.  N.  Y.  1912)   196  Fed.  52. 

Conveyance  of  right  to  sue. — ^An  assi^- 
ment  maj  include  the  right  to  sue  for 
past  infringement,  and  such  right  will  be 
conveyed  when  expressly  included.  Adams 
t>.  •  Bellaire  Stamping  Co.,  (S.  D.  Ohio 
1885)  25  Fed.  270;  May  v,  Logan  County, 
(N.  D.  Ohio  1887)  30  Fed.  250;  Spnng 
r.  Domestic  Sewing-Mach.  dk).,  (C.  C.  N. 
J.  1882)  13  Fed.  446;  May  f^.  Saginaw 
County,  (E.  D.  Mich.  1887)  32  Fed. 
629;  Hamilt<m  r.  Rollins,  (1877)  5  DilL 
495,  11  Fed.  Cas.  No.  5,988;  Merriam  r. 
Smith,  (C.  C.  Mass.  1882)  11  Fed.  588; 
Jenkins  v.  Greenwald,  (1867)  1  Bond 
(U.  S.)  126,  13  Fed.  Cas.  No.  7,270; 
Oamipbell  v.  James,  (1880)  18  Blatchf. 
(U.  S.)  92. 

The  right  to  recover  for  infringement 
of  a  patent,  like  other  choses  in  action, 
is  assignable  in  equity,  and  the  real 
owner  of  the  right  is  ^ititled  to  main- 
tain a  suit  upon  it  in  equity  in  his  Dwn 
name.  Shaw  v.  Colwell  Lead  Co.,  (S.  D. 
N.  Y.  1882)    11  Fed.  711. 

Suit  by  assignee  of  territorial  rights.—- 
The  monopoly  granted  by  law  to  the  pat- 
entee is  for  one  entire  thing,  and  in  or- 
der to  enable  the  assignee  to  sue,  the  as- 
signment must  convey  to  him  the  entire 
and  unqualified  monopoly  which  the  pat- 
entee held  in  the  territory  specified,  and 
any  assignment  short  of  that  is  a  mere 
license.  Pope  Mfg.  Co.  r.  CormuUy,  etc., 
Mfg.  Co.,  (1892)  144  U.  S.  238,  12  S.  Ct 
637,  36  U.  S.  (L.  ed.)  419. 

Patent  right  conveyed  by  right  to  sue. 
— A  conveyance  of  a  claim  for  infringe- 
ment will  not  carry  the  patent  right. 
Campbell  r.  James,  (S.  D.  N.  Y.  1880) 
2  Fed.  338. 

Pending  litigation. — An  assignment  of  a 
patent  will  not  aifect  pending  litigation. 
Campbell  v.  J&mee,  (S.  D.  N.  Y.  1880) 
2  Fed.  338;  Roes  v.  Ft.  Wavne,  (C.  C.  A. 
7th  Cir.  1894)  63  Fed.  466,^24  U.  S.  App. 
506,  11  C.  C.  A.  288. 

Effect  of  consolidation  in.  new  company 
on  pending  litigation. — ^Whether  the  bare 
legal  title  to  a  patent  in  suit  passes  with 
all  beneficial  interest  in  the  patent  by  the 
consolidation  of  the  complainant  in  a  new 
company,  or  whether  some  instrument  in 
writing'  must  still  be  executed  to  make 
suoh  transfer  complete,  the  new  company 
has  the  right  to  continue  under  the  name 
of  the  old  one  pending  litigation  to  en- 
force rights  which  are  in  fact  its  own, 
with  the  same  force  and  effect  aS  if  it  w6re 
itself  complainant.  Edison  Electric  Li^t 
Co.  !?.  U.  S.  Electric  Lighting  Co.,  <C.  C. 
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A.  2d  Cir.    1892)    52  Fed.   300,   11   U.  S. 
App.  1,  3  G.  C.  A.  83. 

Estoppel  by  acquiescence  in  yiolations 
of  contract. — A  contract  aaaigned  the 
legaJ  title  to  a  patent  for  a  gas  pro- 
ducer to  a  trustee  for  the  benefit  of  a 
company,  in  consideration  of  the  pay- 
ment by  the  assignee  of  one-third  of  all 
royalties  received  from  licensees.  The 
company  subsequently  engaged  in  the 
building  of  the  producers  itself,  granting 
licenses  to  tlioee  to  whom  they  were  sold. 
The  contract  contained  no  provision  re- 
specting such  building  operati6n8,  which 
were  not  at  that  time  contemplated,  but 
the  patentee  was  fully  advised  of  the  com- 
pany's action,  and  from  time  to  time  ex- 
pressed his  approval  thereof.  Held  that, 
while  such  operations  were  outside  of  the 
contract,  he  was  estopped  by  his  acquies- 
cense  from  claiming  that  they  were  in  vio- 
lation of  it  and  entitled  him  to  its  can- 
cellation, or  from  claiming  a  share  of  the 
{irofits  of  such  business.  Duff  v.  Gilli- 
and,  (C.  C.  A.  3d  Cir.  1905)  130  Fed.  16. 
71  C.  C.  A.  428,  reversing  (W.  D.  Pa. 
1905)    135  Fed.  581. 

Estoppel  of  assignor. — The  assignor  of 
a  patented  invention  is  estopped  to  deny 
the  validity  of  the  patent  as  against  his 
assignee.  Oonsolidated  Middlings  Puri- 
fier Co.  r.  Guilder,  (C.  C.  Minn.  1881) 
9  Fed.  155;  Ourran  v.  Burdsall,  (N.  D. 
111.  1883)  20  Fed.  835;  American  Paper 
Barrel  Co.  t?.  Laraway,  (C.  C.  Conn.  1886) 
28  Fed.  141;  Woodward  v.  Boston  Last- 
ing Mach.  Co.,  (C.  C.  A.  1st  Cir.  1894) 
60  Fed.  283,  21  TJ.  S.  App.  98,  8  C.  C.  A. 
622;  Electric  R.  Co.  i*.  Jamaica,  etc.,  R. 
Co.,  (E.  D.  N.  Y.  1894)  61  Fed.  655; 
Peelle  Co.  r.  Raskin,  (E.  D.  N.  Y.  1912) 
194  Fed.  440;  Roessing-Ernst  Co.  v.  Coal, 
etc,  Bv-Products  Co.,  (C.  C.  A.  3d  Cir. 
1913)  208  Fed.  990,  127  C.  C.  A.  394; 
Vnifced  Printing  Machinery  Co.  v.  Cross 
Paner  Feeder  Co.,  (D.  C.  Mass.  1915)  220 
Fed.  322;  Underwood  Typewriter  Co.  v. 
Manning,  (E.  D.  N.  Y.  1915)  221  Fed. 
652. 

In  Cross  Paper  Feeder  Co.  v.  United 
Printing  Machinery  Co.,  (D.  C.  Mass. 
1915)  220  Fed.  313.  the  court  said:  '  It 
ia  well  settled  that  the  assignor  of  a  pat- 
ent is  estopped  to  say  that  his  patent  is 
void  for  want  of  novelty  or  utility,  or  be- 
caase  anticipated  by  prior  inventions.  He 
may  deny  infringement ;  he  may  show  the 
state  of  the  art,  to  limit  the  scope  of  tiie . 
patent  which  he  has  assigned ;  but  he  can- 
not introduce  testimony  invalidating  the 
assigned  patent.  It  is  settled,  too,  that 
the  inventor  who  has  assigned  the  paient 
for  his  invention  cannot  be  permitted  in 
a  salt  against  him  for  its  infrjingcnient 
to  introduce  evidence  for  the  ostensible 
purpose  of  so  narrowing  the  scope  of  the 
patent  as  to  avoid  infringements,  but 
which  in  fact  tends  to  show  that  it  is 
invalid  for  want  of  novelty." 

The  assignor  of  a  patent  is  estopped 


to  set  up  its  invalidity  as  a  defense  to 
a  suit  for  infringement  brought  against 
him  by  tlie  assignee.  Frank  r.  Bernard, 
(C.  C.  A.  2d  Cir.  1905)  135  Fed.  1021, 
68  C.  C.  A.  566,  affirming  (S.  D.  N.  Y. 
UKH)  131  Fed.  260;  Hurwood  Mfg.  Co. 
t\  Wood  (C.  C.  Conn.  1905)  138  Fed. 
835;  Siemens-Halske  Electric  Co.  v.  Dun- 
can Electric  Mfg.  Co.,  (C.  C.  A.  7th  Cir. 
1905)  142  Fed.  157,  73  C.  C.  A.  375; 
Wold  r.  Thayer,  (C.  C.  A.  7th  Cir.  1906) 
148  Fed.  227,  78  C.  C.  A.  350,  affirming 
(N.   D.   111.    1906)    142  Fed.   776. 

If  the  assignor  of  a  patent,  who  is 
estopped  to  deny  its  validity,  enters  into 
business  with  others,  and  all,  availing 
themselves  of  his  knowledge  of  the  pat- 
ented process  or  machine,  enter  upon  a 
manufacture  infringing  the  patent,  all  are 
bound  by  his  estoppel  when  sued  for  in- 
fringement; and  when  individuals  so 
estopped  form  a  corporation  to  carry  on 
the  infringing  manufacture,  the  corpora- 
tion is  also  <feemed  in  privity  of  estoppel 
with  them,  even  though  it  has  some  stock- 
holder who  is  more  or  less  ignorant  of  the 
history  of  the  patent  and  of  the  transac- 
tions which  led  to  the  incorporation.  Mel- 
lor  t?.  Carroll,  (C.  C.  Mass.  1905)  141 
Fed.  992. 

In  a  suit  for  infringement  by  the  as- 
signee of  a  patent  against  the  assignor, 
where  it  is  not  shown  that  the  assignor 
made  an^  representations  other  than  those 
necessarily  involved  in  the  assignment,  he 
is  estopped  only  to  deny  that  the  inven- 
tion presented  a  sufficient  degree  of  utility 
to  justify  the  issuance  of  the  patent,  and 
with  this  limitation  the  court  will  ap- 
ply the  same  rule  of  construction  whioh 
would  be  applicable  between  the  patentee 
and  a  stranger,  and,  on  the  question  of 
infringement,  the  defendant  may  show  the 
prior  state  of  the  art  to  limit  the  scope 
of  the  claims  sued  on.  Automatic  Switch 
Co.  u.  Monitor  Mfg.  Co.,  (C.  C  Md.  1910) 
180  Fed.  983. 

An  assignor  of  a  patent  is  not  estopped 
to  deny  its  infringement  by  a  later  in^n- 
tion  of  his  own,  nor  to  invoke  the  prior 
art  for  the  purpose  of  showing  that  no 
infringement  .  in  fact  exists.  Leather 
Grille,  etc.,  Co.  r.  Christ opherson,  (C.  C. 
A.  9th  Cir.  1910)  182  Fed.  817,  106  C. 
C,  A.  249. 

A  corporation  organized  hy  a  patentee, 
toho  had  assigned  his  patents^  and  others 
having  full  knowledge  of  the  facts,  who 
are  largely  the  owners  of  its  stock,  is 
estopped  to  deny  the  validity  of  the  pat- 
ents, or  to  limit  their  claims  by  the 
prior  art,  to  the  same  extent  as  the  pat- 
entee. Siemens-Halske  Electric  Co.  t\ 
Duncan  Electric  Mfg.  Co.,  (C.  C.  A.  7th 
Cir.  1905)  142  Fed.  157,  73  C.  C.  A.  375; 
National  Recording  Safe  Co.  f?.  Interna- 
tional Safe  Co.,  (N.  D.  111.  1908)  158  Fed. 
824;  Johns-Pratt  Co.  r.  Sachs  Co.,  (C.  C. 
A.  2d  Cir.  1909)  175  Fed.  70,  99  C.  C.  A. 
92,  reversing  in  part  (C.  C.  Conn.  1909) 
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168  Fed.  311;  Automatic  Switch  Co.  r. 
Monitor  Mfg.  Co.,  (C.  C.  Md.  1910)  180 
Fed.  983. 

While  a  corporation  organized  by  a  pat- 
entee who  has  assigned  his  patent  for 
the  purpose  of  carrying  on  business  in 
violation  of  the  rights  of  the  assignee  is 
estopped  equally  with  the  assignor  to  deny 
the  validity  of  the  patent  when  sued  for 
infringement  or  to  invoke  an  adjudication 
of  invalidity  made  in  a  suit  against  its 
predecessor  in  bu^iness^  no  such  estoppel 
arises  where  it  was  organized  in  good 
faith  to  take  over  and  continue  the  busi- 
ness of  its  predecessor,  and  without  any 
reference  to  the  patent,  merely  because 
the  assignor  is  one  of  its  stockholders  and. 
officers.  Macev  Co.  v.  Globe-VVernicke 
Co.,  (C.  C.  A* 7th  Cir.  1910),  180  Fed. 
401,  103  C.  C.  A.  547. 

One  of  the  patentees  of  a  device  who 
joined  in  an  assignment  of  the  patent  is 
estopped  to  deny  the  validity  of  any  ot  its 
cl^ms  when  sued  by  the  assignee  for  its 
infringement,  and  the  estoppel  extends  io 
a  corporation  which  he  was  instrumental 
in  forming  and  in  which  he  is  a  stock- 
holder. Mathews  Gravity  Carrier  Co.  r. 
Lieter,   (C.  C.  Minn.  1906)    154  Fed.  490. 

Where  the  assignor  of  a  patent  organ- 
ized a  corporation  for  the  purpose  of  mak- 
ing and  selling  an  article  which  is  an  in- 
fringement of  the  patent  and  an  imita- 
tion of  the  patented  article  made  and 
sold  by  his  as&ignee,  of  which  corporation 
he  is  manager,  and  in  which  he  is  inter- 
ested, although  he  does  not  appear  as  a 
stockholder,  Om  corporation  equally  with 
the  assignor  is  estopped  to  deny  the  val- 
idity of  the  patent.  Onondaga  Indian 
vVigwam  Co.  v.  Ka-Xoo-No  Indian  Mfg. 
Co.,  (N.  D.  N.  Y.  1910)  182  Fed.  832. 

One  tcho  heoomes  a  stockholder  in  a 
corporation  organized  for  the  purpose  of 
taking  title  to  a  patent,  and  selling  the 
same,  and  who  participates  in  such  sale 
and  receives  his  share  of  the  profits,  is 
estopped  to  attack  the  validity  of  tlie 
patioit  as  against  an  innocent  purchaser 
for  Value.  Welsbacli  Light  Co.  v.  Cohn, 
(S.  D.  N.  Y.  1910)   181  Fed.  122. 

Corporation  employing  assignor, — ^A 
corporation  charged  with  infringement  of 
a  patent  is  not  estopped  to  deny  its  val- 
idity merely  becajiise  the  patentee  who 
sold  and  assigned  it  is  a  subordinate  in 
its  employment.  Babcock,  etc.,  Co.  v, 
Toledo  Boiler  Works  Co.,  (C.  C.  A.  6th 
Cir.  1909)  170  Fed.  81,  95  C.  C.  A.  363. 
Estoppel  of  assignee. — Where  an  inven- 
tion is  assigned  before  it  is  patented,  the 
assignor  is  estopped,  upon  obtaining  the 

Satent,  from  setting  up  any  adverse  title, 
lewell  r.  West,    (1875)    13  Blatchf.  114, 
18  Fed.  Cas.  No.   10,160. 

A  covenant  by  the  assignor  of  letters 
patent  for  an  invention,  that  he  will  not 
himself  make,  use,  or  sell  the  patented 
article,  is  imdoubtedly  valid,  because  th« 
Act  of  Congress  which  creates  the  monop- 


oly expressly  authorizes  it  to  be  assigned 
as  a  whole.*  Central  Transp.  Co.  v,  Pull- 
man's Palace  Car  Co.,  (1891)  139  U.  S. 
24,  11  S.  Ct.  478,  35  U.  S.   (L.  ed.)   55. 

6.  ReaciMum 

Requisites  of  rescission. — An  assignor 
may  not  rescind  an  assignment  without 
alleging  fraud,  offering  to  return  the  con- 
sideration, or  without  other  grounds  jus- 
tifying equitable  interposition.  Morgan 
V.  National  Pump  Co.,  (1898)  74  Mo. 
App.  155. 

Tender  of  patent. — Where  the  purchaser 
of  a  patent  right  sold  without  compliance 
with  the  state  statutes  brings  an  action 
to  rescind  the  contract  of  sale  and  to  re- 
cover the  consideration,  and  offers  to  re- 
turn all  benefits  received,  and  defendant 
contends  that  the  statute  is  invalid, 
plaintiff^  right  to  the  relief  and  a  judg- 
ment for  costs  is  not  affected  by  the  omis- 
sion to  tender  the  patent  right  before  ac- 
tion brought.  Allen  v.  Kiley,  (1905)  71 
'Kan.  378,  80  Pac.  956,  114  A.  S.  K.  481, 
6  Ann.  Cas.  158. 

Compensation  for  dopreciatioii. — ^Where 
one  who  had  purehaeed  a  patent  right,  in 
reliance  on  false  representations  of  the 
seller,  sought,  about  a  month  later,  to 
induce  him  to  take  back  the  patent,  but 
he  refused  to  do  so,  in  a  subsequent  suit 
by  the  purchaser  for  rescission  plaintiff 
should  not  be  compelled  to  make  any 
compensation  for  depreciation  in  the  value 
of  the  patent  owing  to  lapse  of  time. 
Lederer  t?.  Yule,  (1904)  67  N.  J.  Eq.  66, 
57  Atl.  309. 

Assignment  canceled  by  agreement. — 
An  assignment  may  by  mutual  agreement 
be  canceled,  and  if  such  assignment  be 
unrecorded  its  destruction  by  agreement 
reinvests  the  title  in  the  assignor  with- 
out a  formal  reassignment.  Winfrey  v, 
Gallatin,   (1897)    72  Mo.  App.   191. 

Assignment  canceled  for  fraud. — Any 
assignment  or  contract  for  the  sale  of  a 
patent  or  an  interest  therein  may  be  can- 
celed for  fraud.    Pierce  v,  Wilson,  (1869) 

34  Ala.  596;  Marsh  v.  Scott,  (1888)  125 
111.  114,  16  N.  E.  863;  Gatling  t>.  Newell, 
(1857)  9  Ind.  572;  Hall  v.  Orvie,  (1872) 

35  la.  366;  Page  v.  Dickerson,  (1871)  28 
Wis.  694,  9  Am.  Rep.  532;  Leonard  r. 
Bamum,  (1874)   34  Wis.  105. 

One  of  the  complainants  obtained  pat- 
ents for  an  invention  in  this  country  and 
Europe,  and  assigned  a  half  interest  in 
the  foreign  patents  to  the  complainant 
in  the  second  suit.  They  afterwards  be- 
came associated  in  the  ownership  of  tke 
foreign  patents  with  defendants  and 
otherj,  each  complainant  retaining  a 
fourth  interest.  A  fund  was  raised,  and  a 
representative  sent  to  England,  who  n^o- 
tiated  profitable  license  contracts.  This 
fact  was  concealed  from  the  oompIainiMits, 
and  by  means  of  representations  to  them 
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that  the  efTorts  had  so  far  been  unsucuesa- 
fuly  and  demanda  for  further  advances, 
at  a  time  ^vhen  large  payments  had  been 
actually  received  under  the  foreign  li- 
censes, they  were  induced  to  transfer 
their  property  interests  to  dMendants  for 
a  small  sum.  Held  that  such  facts  con- 
stituted a  fraud  on  complainants,  which 
entitled  each  of  them  to  a  cancellation  of 
hts  assignment  and  to  recover  his  share 
of  the  profits  realissed  from  the  joint  ven- 
ture, with  interest.  Goldsmith  f.  Koop- 
man,  (S.  D.  N.  Y.  1905)   140  Fed.  616. 

Hisrepresentations  by  seller. — A  mis- 
representation by  a  seller  of  a  patent 
right  will  not  entitle  the  purchaser  to 
rescind,  unless  it  amounts  to  an  untrue 
statement  of  some  present  fact,  and  a 
mere  promise  or  prediction  is  not  suffi- 
cient. Lederer  r.  Yule,  (1904)  67  N.  J. 
Eo.  65,  57  Atl.  300. 

evidence  held  insufficient  to  show  f  rand, 
—  In  an  action  on  a  note  given  aa  part 
payment  of  the  price  of  a  patent  right, 
evidence  held  insufficient  to  show  fraud 
oa  the  part  of  the  vendor,  invalidating 
the  sale.  EMsenberg  r.  Lefkowitz,  (1911) 
142  App.  Div.  569,  127  N.  Y.  S.  595. 

Breach  of  conditions. —  Under  a  con- 
tract for  assignment  of  patents,  which 
provided  for  the  payment  of  royalties  to 
the  assignor,  a  breach  of  the  absolute 
undertaking  to  put  the  apparatus  to  some 
practical  use,  which  would  have  been  sat- 
isfied by  any  use,  however  small,  is  not 
ground  for  rescission  of  the  contract, 
since  such  requirement  does  not  go  to 
the  whole  consideration,  but,  to  entitle 
the  assignor  to  a  rescission  in  equity,  he 
must  show  that  the  implied  and  substan- 
tial part  of  the  stipulation  has  been  vio- 
lated, and  that  the  assignee  has  failed  to 
exert  itself  in  good  faith  to  install  the 
patented  apparatus  whenever  in  reason 
it  was  feasible  in  view  of  its  business 
and  opportunities.  Neenan  v,  Otis  Eleva- 
tor Co.,  (S.  D.  X.  Y.  1910)  180  Fed. 
997. 

Refnsal  to  permit  seller  to  inspect  buy- 
er**  books. — A  provision  of  the  contract 
requiring  the  company  to  keep  accounts 
showing  the  licenses  granted  which  should 
be  subject  to  the  inspection  of  the  pat- 
entee did  not  give  him  the  right  to  in- 
spection of  the  books  covering  the  con- 
struction work,  and  a  refusal  to  permit 
such  inspection  therefore  constituted  no 
ground  for  cancellation,  of  the  contract. 
Duff  r.  GilliUnd,  (W.  D.  Pa.  1905)  135 
Fed.  581,  reversed  (C.  C.  A.  3d  Cir.  1905) 
139  Fed.  16,  71  C.  C.  A.  428. 

Failure  to  use  patent. — Where  the  as- 
signee fails  to  make  use  of  a  patent  after 
a  reasonable  time  to  test  the  same  the 
assignor  has  a  right  to  rescind  the  assign- 
ment; the  assignor  not  having  any  ade- 
quate remedy  at  law.  Keenan  v.  Otis 
Elevator  Co.,  (C.  C.  A.  2d  dr.  1912)  194 
Fed.  414,  114  C.  C.  A.  576, 


IV.  Licenses 

1.  Nature  and.  Requisites 

"License"  defined. — A  license  in  patent 
law  is  a  transfer  of  any  interest  in  a 
patent  less  than  that  conveyed  by  an  as- 
signment; that  is,  any  transfer  which 
does  not  pass  to  the  transferee  either 
the  entire  monopoly  under  the  patent  or 
an  undivided  part  thereof,  or  the  entire 
monopoly  within  and  throughout  a  speci- 
fied territory.  Heap  v.  Hartley,  (1889) 
42  Ch.  D.  (Eng.)  461;  Sanford  v,  Messer, 
(1872)  Holmes  149,  21  Fed.  Cas.  No. 
12,314;  Hill  r.  Whitcomb,  (1874)  Holmes 
317,  12  Fed.  Cas.  No.  6.502;  Potter  t?. 
Holland,  (1858)  4  Blatchf.  206,  19  Fed. 
Oaa.  No.  11,329;  Nelson  v.  MoMann, 
(1879)  16  Blatchf.  139,  17  Fed.  Cas.  No. 
10,109;  Gayler  r.  Wilder,  (1850)  10  How. 
477,  13  U.  S.  (L.  ed.)  504;  Wilson  v. 
Chickering,  (C.  C.  Mass.  1883)  14  Fed. 
917;  Oliver  v.  Riunford  Chemical  Works, 
(1883)  109  U.  S.  75,  3  S.  Ct.  61,  27  U.  S. 
(L.  ed.)  862;  Hatfield  r.  Smith,  (S.  D. 
Ohio  1890)  44  Fed.  355;  Theberath  r. 
Celluloid  Mfg.  CJo.,  (C.  C.  N.  J.  1880)  3 
Fed.  143;  Atwood  Lock  Co.  v.  Yale,  etc., 
Mfg.  Co.,  (C.  C.  Mass.  1902)  115  Fed. 
332;  Hamilton  l\  Kingsbury,  (N.  D.  N. 
Y.  1880)  4  Fed.  428;  Sanford  r.  Messer, 
(1872)  5  Fish.  Pat.  Cas.  411,  21  Fed. 
Cas.  No.  12,314;  Waterman  v.  Mackenzie, 
(1891)  138  U.  S.  252,  11  S.  Ct.  334,  34 
U.  S.  (L.  ed.)  923;  Ft.  Wayne,  etc.,  R. 
Co.  r.  Haberkorn,  (1896)  15  Ind.  App. 
479,  44  N.  E.  322;  Eclipse  Wind  Engine 
Co.  t*.  Zimmerman  Mfg.  Co.,  (1896)  16 
Ind.  App,  496,  44  N.  E.  1115;  Poe  r. 
Stockton,  (1890)  39  Mo.  App.  550;  Hurd 
t\  Gere,  (1898)  27  App.  Div.  625,  60 
N.  Y.  S.  235. 

Parties. —  Owner  of  an  undivided  part 
of  a  patent  right  may,  without  the  con- 
sent of  his  co-owners,  grant  a'  valid  li- 
cense. Paulus  V.  M.  M.  Buck  Mfg.  Co., 
(C.  C.  A.  8th  Cir.  1904)  129  Fed.  694, 
64  C.  C.  A.  162. 

Rights  of  patentee. — There  are  three 
distinct  rights  belonging  to  a  patentee 
under  his  patent,  and  he  may  dispose  of 
them  together  or  separately.  These  three 
rights  are  the  right  to  make,  the  right 
to  use,  and  the  right  to  sell  the  patented 
article.  Bicknell  i'.  Todd,  (1851)  6  Mc- 
Lean 236,  3  Fed.  Cas.  No.  1,389;  Jenkins 
r.  Greenwald,  (1857)  1  Bond  126,  13  Fed. 
Cas.  No.  7,270;  Ada.ms  r.  Burke,  (1873) 
17  Wall.  453,  21  U.  S.  (L.  ed.)  700;  Dor- 
sey  Revolving  Harvester  Rake  Co.  v.  Brad- 
ley Mfg.  Co.,  (1874)  12  Blatchf.  202,  7 
Fed.  Cas.  No.  4,015. 

Rights  conveyed  by  assignment. —  The 
conveyance  of  all  these  rights  is  necessary 
to  make  the  transfer  an  assignment  and 
not  a  license.  Hatfield  17.  Smith,  (S.  D. 
Ohio  1890)  44  Fed.  355. 

Right  to  make. — A  grant  of  the  right  to 
make  only  is  a  license.  American  Grapho- 
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phono  Co.  r.  Walcult.  (f?.  D.  N.  Y.  ISlKS) 
87  Fed,  556. 

Right  to  use. — A  grant  of  the  rij^ht  to 
use  only  is  a  license.  Oliver  r.  Riimford 
Chemical   Works,    (1883)    100    V.    S.    75, 

3  S.  Ct.  61,  27  U.  S.  (L.  ed.)  S($2;  Suy- 
dam  v.  Day,  (1846)  2  Blatchf.  20.  23  Fe<l. 
Cas.  No.  13,654 J  Peoria  Maltinpj  Co.  r. 
Davenport  Grain,  etc.,  Co.,  (1856)  08  111. 
App.   104. 

Right  to  sell. — The  grant  merely  of  the 
right  to  sell  is  a  license.  Ingallw  r.  Tice, 
(8.  D.  N.  y.  1882)   14  Fed.  297. 

Right  to  uge  and  sell. — A  grant  which 
convejys  the  right  to  use  and  aell  but  not 
the  right  to  make  a  patented  article  is  a 
license.     Farrington    r.    Gregory,    (1870) 

4  Fish.  Pat.  Oas.  221,  8  Fed.'  Cas.  No. 
4,688;  Brush  Electric  Co.  r.  California 
Electric  Light  Co.,  (C.  C.  A.  f^th  Cir. 
1892)  52  Fed.  945,  7  U.  S.  App.  409, 
3  C.  C.  A.  368. 

Right  to  make  and  use  and  to  grant  to 
others. —  If  a  patentee  grants  the  right  to 
make  and  use,  and  to  grant  to  others 
to  make  and  use,  but  not  the  right  to  sell, 
a  patented  article,  it  is  merely  a  license. 
Mitchell  r.  Hawlev.  (1873)  16  Wall.  544, 
21  U.  S.  (L.  ed.)  322;  Rice  f.  Boss,  (N. 
D.  N.  Y.  1891)  46  Fed.  195. 

The  exclusive  right  to  make  and  use, 
without  the  right  to  license  others  to 
make  and  use,  is  a  mere  license.  Wilson 
V,  Chickering,  (C.  C.  Mass.  1883)  14  Fed. 
917. 

Right  to  make  and  sell  but  not  use.— 
A  grant  of  a  right  to  make  and  sell  a 
patented  article,  but  not  to  um:  it,  is 
merely  a  license.  Atwood  Lock*  Co.  r. 
Yale,  etc.,  Mfg.  Co.,  (C.  C.  Mass.  1J)02) 
115  Fed.  332;  Waterman  v.  Mackenzie, 
(1891)  138  U.  S.  252,  11  S.  Ct.  334,  34 
U.  S.    (L.  ed.)    923. 

Right  to  make,  use,  and  sell  for  specified 
purpose. — A  grant  of  the  right  to  make, 
use,  and  sell  a  patented  article  for  a  speci- 
fied purpose  only  is  merely  a  license. 
Gamewell  Fire- Alarm  Tel.  Co.  t*.  Brook- 
lyn, (E.  D.  N.  Y.  1882)  14  Fed.  25o; 
Bogart  V.  Hinds,  (S.  D.  N.  Y.  1885)  25 
Fed.  484. 

Right  to  make  and  sell  specified  form. 
—  The  grant  of  an  exclusive  right  to 
manufacture  and  sell  a  specified  form  of 
machine  covered  by  a  patent  is  a  mere 
license.  Nellis  v.  Pennock  Mfg.  Co.,  (E. 
D.  Pa.  1882).  13  Fed.  461. 

Exclusive  territorial  rights  with  reser- 
vation.—  If  a  patentee  grants  an  exclusive 
right  to  the  patented  invention  within  a 
certain  territory,  reserving  to  himself  the 
right  to  sell  articles  of  his  own  nianu- 
facture  therein,  it  is  merely  a  license. 
Hussey  v.  Whitely,  (1860)  1  Bond  407, 
12  Fed.  Gas.  No.  6,950;  Pitts  r.  Jameson. 
(1853)   15  Barb.  (N.  Y.)  310. 

Reienred  right  to  use. — A  grant  by  a 
patentee  of  the  right  to  manufacture  and 
seil  under  his  patent,  with  a  reservation 


to  the  pati'ntee  of  the  right  to  use,  does 
not  deprive  the  patentee,  as  against  the 
licensee,  of  the  right  to  register  a  trade- 
mark as  applied  to  the  patented  articles. 
Mathv  r.  Republic  Metalware  Co.,  (1910) 
35  App.  Cas.  (D.  C.)   151. 

Reserved  right  to  revoke.— A  grant  of 
an  exclusive  right,  with  a  reservation  to 
the  grantor  of  the  right  to  revoke  the 
agreement,  is  a  license.  Smith  r.  Preston, 
(1807)    170  111.  179,  48  N.  E.  688. 

License  prior  to  patent. — A  license  may 
be  granted  before  the  invention  is  pat- 
ented. Brush  Electric  Go.  r.  California 
Electric  Light  Co.,  (C.  C.  A.  9th  Cir. 
1892)  52  Fed.  945,  7  U.  S.  App.  409,  3 
C.  C.  A.  368;  Burton  r.  Burton  Stock- 
Car  Co.,  (1898)  171  Mass.  437,  50  N.  E. 
1029;  Hamilton  r.  Park,  etc.,  Co.,  (1897) 
112  Mich.  138,  70  N.  E.  436;  Bezer  v. 
Hall  Signal  Co.,  ( 1897 )  22  App.  Div.  489, 
48  K.  Y.  S.  203;  Nilsson  v.  De  Haven, 
(1900)  47  App.  Div.  537,  62  N.  Y.  S. 
506. 

The  facts  that  a  license  to  use  a  pat- 
ented device  is  oral  and  that  it  was 
granted  after  the  application,  but  before 
the  issuance  of  the  patent,  do  not  render 
it  invalid.  St.  Louis  St.  Flushing  Mach. 
Co.  t*.  Sanitary  St.  Flushing  Ms^.  Co., 
(C.  C.  A.  8th  Cir.  1910)  178  Fed.  923, 
103  C.  C.  A.  565. 

Where  the  licensor  had  no  title  the  li- 
cense is,  of  course,  a  nullity.  Keene  Mach. 
Co.  r.  Barratt,  (C.  C.  A.  7th  Cir.  1900) 
100  Fed.  590,  40  C.  C.  A.  571. 

Sufficiency  of  language. —  No  particular 
form  of  words  is  necessary  to  constitute 
a  license,  and  it  is  sufficient  if  there  is 
an  act  or  language  which  confers  upon 
the  licensee  a  right  to  use  the  patent 
which  would  otherwise  be  unlawful.  Sei- 
bert  Cvlinder  Oil-Cup  Co.  v.  Detroit 
Lubricator  Co.,  (E.  D.  Mich.  1888)  34 
Fed.  216. 

Necessity  of  written  license. —  It  is  not 
necessary  that  licenses  and  such  contracts 
affecting  patents  which  do  not  amount 
to  assignments  should  be  in  writing. 
Baldwin  i\  Sibley,  (1868)  1  Cliff.  150. 
2  Fed.  Cas.  No.  805;  Jones  v.  Berger, 
(C.  C.  Md.  1893)  58  Fed.  1006;  Nichols 
r.  Marsh.  (1886)  61  Mich.  509,  28  N. 
\V.  .699;  Buss  r.  Putney,  (1859)  38  N.  H. 
44;  Springfield  r.  Drake,  (1876)  58  N. 
H.  19. 

Licenses  not  to  he  performed  within  a 
year  are  void  under  the  statute  of  frauds 
unless  in  writing.  Buhl  v.  Stephens,  (C. 
C.  Ind.  1898)  84  Fed.  922. 

Necessity  of  recording. — A  license  or 
any  contract  amounting  to  less  than  an 
assignment  need  not  be  recorded.  Cham- 
bers V.  Smith,  (1870)  5  Fish.  Pat.  Cas.  12, 
5  Fed.  Cas.  No.  2,582 ;  Hamilton  v.  Kings- 
burv,  (N.  D.  N.  Y.  1880)  4  Fed.  428; 
Brooks  r,  Bvam,  (1843)  2  Story  526, 
4  Fed.  (^as.  No.  1,948;  Baldwin  r.  Sibley, 
(1858)   1  Cliff.  150,  2  Fed.  Cas.  No.  805; 
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Farrington  v.  Gregory,  (1870)  4  Fiah. 
Pat.  Cas.  221,  8  Fed.  Cas.  No.  4,688; 
Jones  r.  Berger,  (C.  C.  Md.  1893)  58 
Ped.  1006;  Peoria  Malting  Co.  v,  Daven- 
port Grain,  etc.,  Co.,  (1896)  68  111.  App. 
104;  Bu88  V.  Putney,  (1859)  38  N.  H.  44; 
Stevens  t?.  Head,  (1837)  9  Vt.  174,  31 
Am.  Dec.  617. 

A  contract  for  am  interest  in  a  grant  of 
a  future  term  of  a  patent  need  not  be 
-recorded.  Gibson  v.  Cook,  (1850)  2 
Blatchf.  144,  10  Fed.  Cas.  No.  6,393. 

The  keeping  of  account!  against  infring- 
eia,  pending  an  action  for  infringement, 
does  not  operate  as  a  license.  Toronto 
Auer  Light  Co.  v.  Colling,  (1899)  31  Ont. 
18. 

Implied  licenae. — ^A  license  may  be  im- 
plied or  inferred  from  the  relations  and 
acts  of  the  parties,  and  it  is  not  neces- 
sary that  it  should  be  expressed.  Incan- 
descent Gas  Light  Co.  v.  Nevr  Incandes- 
cent Gas  Lighting  Co.,  11897)  76  L.  T.  N. 
S.  (EDg.)  47;  Herman  v.  Herman,  (S.  D. 
N.  Y.  1886)  29  Fed.  92;  Davis  t?.  Chesa- 
peake Tel.  Co.,  (C.  C.  Md.  1897)  77  Fed. 
895;  Edison  Electric  Light  Co.  c.  Penin- 
sular Light,  etc.,  Co.,  (W.  D.  Mich.  1899) 
95  Fed.  669;  MueUer  v.  Mueller,  (C.  C. 
A.  3d  Cir.  1899)  96  Fed.  165,  37  C.  G.  A. 
392;  Dodge  Mfg.  Co.  v.  Puster,  (N.  D. 
lU.  1889)  42  Fed.  54;  Montross  v.  Mabie, 
(S.  D.  N.  Y.  1887)  30  Fed.  234;  Reutgen 
c.  Kanowrs,  (1804)  1  Wash.  168,  20  Fed. 
Cas.  No.  11,710;  Burton  v.  Burton  Stock- 
Gar  Co.,  (1898)  171  Mass.  437,  50  N.  E. 
1029;  Deane  r.  Hodge,  (1886)  35  Minn. 
146,  27  N.  W.  917,  59  Am.  Rep.  321. 

In  Schmidt  v.  Central  Foundry  Co., 
(D.  C.  N.  J.  1914)  218  Fed:  466,  the 
court  overthrew  the  contention  that  there 
can  be  an  implied  license  only  when 
the  consent  can  be  presumed  or  found  to 
have  been  given  before  the  patent  has 
been  applied  for  and  explained  the  case 
of  McClurg  V.  Kingsland,  (1843)  1  How. 
202,  11  U.  S.  (L.  ed.)  102,  which  was  the 
first  case  to  announce  a  seemingly  con- 
trary doctrine. 

Where  a  company  is  licensed  bv  one 
patentee  to  make  and  sell  a  patented 
article,  and  the  president  of  the  company, 
awning  another  patent  for  a  device  used 
in  and  aa  a  part  of  the  same  patented 
article,  sells  a  large  number  of  such 
articles  made  under  and  in  accordance 
with  such  patents,  with  the  statement 
that  the  company  is  duly  licensed,  there 
is  an  actual  license  as  to  the  one  patent 
and  an  implied  license  as  to  the  other 
which  will  protect  the  users  from  the 
charge  of  infringement  of  either. 
O^Rmirke  Engineering  Constr.  Co.  i*.  Mc- 
Mullen,  (S.  D.  N.  Y.  1907)    150  Fed.  338. 

Evidence  conaidered  and  held  sufficient 
to  show  an  implied  license  to  use  machines 
invented  and  patented  by  plaintiff  while 
in  defendant's  employ  and  at  its  expense. 
Wilson  r.  American  Circular  Loom  Co., 
7  F.  S.  A.— 10 


(C.  C.   A.    Ist  dr.    1911)    187   Fetl.  840, 
109  C.  C.  A.  600. 

License  implied  from  relation  of  parties. 
—  The  fact  that  the  patentee  of  a  furnace 
was  at  the  time  president  of  a  corporation 
engaged  in  making  furnaces  does  not  en- 
tire the  company  to  the  right  to  use  the 
invention.  American  Stoker  Co.  v.  Under- 
feed Stoker  Co.,  (W.  D.  Pa.  1910)  182 
Fed.  642. 

Detenniaation  of  implied  license. — The 
peculiar  facts  in  each  case  will  determine 
whether  a  license  is  to  be  implied,  or  if 
implied,  the  extent  of  the  license,  it  being 
a  question  whether  or  not,  from  the  cir- 
cumstances, the  owner  of  the  patent  will 
be  estopped  from  asserting  infringement. 
Edison  Electric  Light  Co.  t*.  Peninsular 
Light,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1900) 
101  Fed.  831,  43  C.  C.  A.  479;  Montross 
V.  Mabie,  (S.  D.  N.  Y.  1887)  30  Fed.  234. 

In  Luten  v.  Bearce,  (D.  C.  Me.  1914) 
219  Fed.  237,  the  court  said:  <' No  form 
of  words  is  necessary  to  constitute  a  li- 
cense or  permission  to  use  patents.  The 
federal  courts  have  repeatedly  applied  the 
law  relating  to  an  implied  license,  on 
principles  based  upon  the  doctrine  of 
acquiescence  or  estoppel.'' 

EatoppeL — A  hcense  may  be  created  by 
estoppel.  Gear  v.,  Grosvenor,  (1873) 
Holmes  215,  10  Fed.  Cas.  No.  5,291. 

Inference  of  license  by  use. —  If  a  pat- 
entee acquiesces  in  one  use  of  his  paient 
and  accepts  compensation  therefor  a  li- 
cense may  be  inferred.  Blanchard  v. 
Sprague,  (1859)  1  Cliff.  288,  3  Fed.  Cas. 
No.   1,516. 

Acquiescence  in  use  of  improyement. — 
A  mere  acquiescence  by  a  patentee  in  the 
use  by  his  licensee  of  a  patent  for  an  im- 
provement upon  a  device  covered  by  the 
original  patent  does  not  bind  the  user  to 
pay  the  same  royalty  for  the  improvement 
as  stipulated  for  the  original  patent  which 
has  been  declared  void.  Ross  t;.  Fuller, 
etc.,  Co.,  (N.  D.  N.  Y.  1900)  105  Fed. 
510. 

2.  Implied  License  to  Government 

Governmental  use  without  licenae.-^A 
right  to  a  patented  invention  is  exclusive 
as  against  the  government  as  well  as 
against  others,  and  the  government  may 
not  use  .a  patented  invention  without  a 
license  from  the  owner  or  without  making 
compensation  to  him.  James  v.  Campbell, 
(1882)  104  U.  S.  356,  26  U.  S.  (L.  ed.) 
786;  U.  S.  t;.  Burns,  (1871)  12  Wall.  246, 
20  U.  8.  (L.  ed.)  388;  Belknap  v.  Schild, 
(1896)  161  U.  8.  10,  16  S.  Ct.  443,  40 
U.  S.  (L.  ed.)  599;  Hollister  «?.  Benedict, 
etc.,  Mfg.  Co.,  (1885)  113  U.  8.  69,  5  S. 
Ct.  717,  28  U.  8.  (L.  ed.)  901;  U.  8.  v. 
Palmer,  (1888)  128  V.  S.  262,  9  S.  Ot. 
104,  32  U.  S.  (L.  ed.)  442;  Brady  v. 
Atlantic  Works,  (1876)  4  Cliff.  408,  3 
Fed.  Cas.  No.   1,794;   Solomons  r.  U.  8., 
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(ISflO)  137  U.  S.  342,  11  S.  Ct.  88,  34 
U.  S.  (L.  ed.)  607;  McKeever  c.  U.  8., 
(1878)  14  Ct.  CI.  396;  Cammeyer  r.  New- 
ton, (1877)  94  v.  S.  226,  24  U.  8.  (L. 
ed.)  72;  Reeves  v.  Coming,  (C.  C.  Ind. 
1892)  51  Fed.  774. 

Necessity  of  owner's  consent. — The  con- 
flent  of  an  owner  of  a  patented  device  is 
not  positively  necessary  in  order  to  en- 
able the  United  States  to  use  the  inven- 
tion, particularly  in  cases  where  it  relates 
to  the  mode  of  construction  of  implements 
of  warfare  required  by  the  government. 
But  in  such  cases  the  owner  may  recover 
compensation  in  the  Court  of  Claims. 
Dashiell  v.  Grosvenor,  (C.  C.  A.  4th  Cir. 
1896)  66  Fed.  334,  25  U.  S.  App.  227, 
13  C.  C.  A.  693,  27  L.  R.  A.  67. 

Use  by  sovemment  with  conient  of 
owner. —  If  the  government  uses  a  pat- 
ented invention  with  the  consent  of  the 
owner  it  generally  will  be  held  liable  for 
compensation  upon  an  implied  contract. 
Schillinger  r.  U.  S.,  (1889)  24  Ct.  CI. 
278;  Butler  r.  V.  S.,  (1888)  23  Ct.  CI. 
336;  U.  8.  v.  Berdan  Fire- Arms  Mfg.  Co., 
(1895)  166  U.  S.  562,  16  8.  Ct.  420,  39 
V.  8.  (L,  ed.)  530;  U.  S.  v.  Palmer, 
(1888)  128  U.  8.  262,  9  S.  Ct.  104,  32 
U.   8.    (L.  ed.)    442;    Hartman  17.  U.   8., 

(1900)  35  Ct.  CI.  106;  McKeever  r.  U.  8., 
(1878)    14  Ct.  CI.  396;   Talbert  v.  U.  8., 

(1890)  26  Ct.  CI.  141;  Pasqueau  v.  U.  8.. 

(1891)  26  Ct.  CI.  609. 

Reasonable  compensation  will  be  al- 
lowed in  such  a  case,  and  it  is  immaterial 
that  the  amount  of  compensation  was  not 
fixed.  U.  8.  v.  Berdan  Fire-Arms  Mfg. 
Co.,  (1895)  166  t:.  S.  662,  16  8.  Ct.  420, 
39  U.  8.  (L.  ed.)  530;  Butler  v.  U.  8., 
(1888)    23   Ct.  CI.   336;    Wood   v.  U.  8., 

(1901)  36  Ct.  CI.  418. 

Denial  of  right  to  patent. —  No  con- 
tract will  be  implied  where  government 
denies  claimant's  right  to  patent.  Kirk 
r.  U.  8.,  (1896)  163  U.  8.  49,  16  8.  Ct. 
911,  41  U.  8.  (L.  ed.)  66;  8chillinger  v. 
U.  8.,  (1889)  24  Ct.  CI.  278;  Russell  r. 
1-.  8.,   (1900)   36  Ct.  CI.  164. 

Invention  not  used. —  No  contract  will 
be  implied  where  invention  is  not  used. 
Tletcher  r.  U.  8.,  (1876)  11  Ct.  CI.  748; 
Wood  r.  IT.  8.,  (1901)   36  Ct.  CI.  418. 

3.  Aasignability 

The  right  to  assign  in  generaL — A  li- 
cense under  a  patent  being  a  mere  per- 
sonal license  ordinarily,  is  not  assignable 
unless  with  the  consent  of  the  licensor 
or  unless  the  license  contains  words  show- 
ing that  it  was  intended  to  be  assignable. 
Racine  8eeder  Co.  t\  Joliet  Wire-Check 
Rower  Co.,  (N.  D.  111.  1886)  27  Fed.  367; 
Thomson  r.  Citizens'  Nat.  Bank,  (C.  C. 
A.  8th  Cir.  1892)  63  Fed.  260,  10  U.  8. 
App.  600,  3  C.  C.  A.  618;  Waterman  v. 
Shipman,  (G.  C.  A.  2d  Cir.  1893)  56  Fed. 
982^  14  U.  8.  App.  312,  5  C.  C.  A.  371; 


Oliver  r.  Rumford  Chemical  WorkSi 
(1^83)  109  U.  8.  76,  3  8.  Ct.  61,  27  U.  8. 
(L.  ed.)  862;  Walter  A.  Wood  Harvester 
Co.  r.  Minneapolis-Esterly  Harvester  Co., 
(C.  C.  Minn.  1894)  61  Fed.  266;  Gibbs 
f.  Hoefner,  (N.  D.  N.  Y.  1884)  19  Fed. 
323;  Baldwin  c.  8ibley,  (1858)  1  CliflT. 
150,  2  Fed.  Cas.  No.  806;  Trov  Iron,  etc.. 
Factory  v.  Coming,  (1862)  14  How.  193, 
14  U.  8.  (L.  ed.)  383;  Bull  c.  Pratt, 
(1815)  1  Conn.  342;  Havana  Press  Drill 
Co.  V.  Ashurst,  (1893)  148  111.  115,  36 
N.  E.  873;  Tuttle  v.  La  Dow,  (1889)  64 
Hun  149,  7  N.  Y.  8.  277;  Houghton  v. 
Rowley,  (1873)  9  PhiU.  (Pa.)  288,  30 
Leg.  Int.  (Pa.)  60. 

A  license  to  use  a  patented  invention 
that  does  not  contain  words  importing 
assignability  is  a  grant  of  a  mere  per- 
sonal right  to  the  licensee,  which  does  not 
p«tss  to  the  licensee's  heirs  or  representa- 
tives, and  which  cannot  be  transferred  to 
another  without  .the  express  consent  of 
the  licensor.  Bowers  v.  Lake  Superior 
Contracting,  etc.,  Co.,  (C.  C.  A.  8th  Cir. 
1906)   149  Fed.  983,  79  C.  C.  A.  493. 

Implied  right  to  assign. — A  continuing 
assignable  quality  may  be  given  to  a  li- 
cense to  use  a  patented  invention  origi- 
nally unassignable,  by  facts  and  circum- 
stances and  the  conduct  of  the  parties 
during  the  continuance  of  the  license. 
Bowers  r.  Lake  Superior  Contracting,  etc., 
Co.,  (C.  C.  A.  8th  Cir.  1906)  149  Fed. 
983,  79  C.  C.  A.  493. 

Rules  governing  assignment  of  license. 
—  The  assignment  of  a  license  under  a 
patent  is  analogous  to  the  assignment  of 
a  lease  by  a  lessee,  and  is  governed  by  the 
same  rules  of  law.  Wilde  v.  Smith, 
(1879)   8  Daly  (N.  Y.)   196. 

Expressly  sussignahle  license. —  If  it  ap- 
pears from  the  express  terms  or  from  the 
circumstances  of  a  particular  case  that  a 
license  was  intended  to  be  assignable  it 
may  be  assigned.    Hamilton  r.  Kingsbury, 
(1878)    16  Blatchf.  64,  11  Fed.  Cas.  No. 
6,984;  Goodyear  v.  Congress  Rubber  Co., 
(1856)   3  Blatchf.  449,  10  Fed.  Cas.  No. 
5,665;   Adams  v.  Howard,   (8.  D.  N.  Y.) 
1884)    22   Fed.  666;   Waldo  t).  American 
Soda  Fountain  Co.,    (C.   C.  N.  J.   1899) 
92    Fed.    623;    Paper    Stock    Disinfecting 
Co.   f>.    Boston   Disinfecting   Co.,    (1888) 
147   Mass.   318,   17   N.   £.  664;    Pitts   v. 
Jameson,  (1863)   15  Barb.  (N.  Y.)  310. 

Assignment  of  license  by  consent  of  li- 
censor.— A  license  may  be  assigned  al- 
though in  terms  not  assi^able  where  the 
provision  forbidding  assignment  was  in- 
serted for  the  sole  benefit  of  the  licensor 
and  he  assents  to  such  assignment.  Scutt 
v.  Robertson,  (1889)  127  111.  136,  19 
N.  E.  861. 

Ratification  of  unanthoriMd  Mslfn- 
ment. — ^An  unauthorised  assignment  of  a 
license  may  be  ratified  thereafter  by  the 
licensor  by  his  recognizing  and  dealing 
with  the  assignee  as  licensee  and  accept- 
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iBg  royalties  from  him.  Bloomer  v.  Gil- 
pin, (1859)  4  Fish.  Pat.  Cas.  50,  3  Fed. 
Cas.  No.  1,558;  Holmes  Burglary  Alarm 
Tel.  Co.  V.  Domestic  Tel.,  etc.,  Co.,  (C.  C. 
N.  J.  1890)  42  Fed.  220;  Havana  Press 
Drill  Co.  V.  Ashurst,  (1893)  148  111.  116, 
35  N.  E.  873;  Wilde  t?.  Smith,  (1879) 
8  Daly  (N.  Y.)   196. 

A  ■nb-license  cannot  be  granted  by  a 
licensee  under  a  personal  license  without 
the  licensor's  consent.  Putnam  v.  Hol- 
iender,   (1881)   19  Blatchf.   (U.  8.)   48. 

Rights  of  sub-licensee. —  One  obta^ining 
an  authorized  sub-license  can  acquire  by 
it  no  rights  greater  than  possessed  by  his 
licensor.  Hawley  r.  Mitchell,  (1871)  4 
Fish.  Pat.  Cas.  388,  11  Fed.  Cas.  No. 
6,250;  Burke  v.  Partridge,  (1878)  58 
N.  H.  349. 

A  license  to  run  a  patented  machine 
is  assignable.  Wilson  v.  S tolly,  (1849) 
6  McLean  1,  30  Fed.  Cas.  No.  17,840. 

Licenses  are  not  divisible  without  ex- 

Sress  provision  therefor,  and  one  cannot 
e  split  up  and  a  portion  of  it  assigned 
by  the  licensee,  even  though  the  grant  is 
to  him  and  his  assigns.  Consolidated 
Fruit  Jar  Co.  v.  Whitney,  (1874)  1  B.  & 
A.  Pat.  Cas.  366,  6  Fed.  Cas.  No.  3,132; 
Brooks  r.  Byam,  (1843)  2  Story  525,  4 
Fed.  Cas.  No.  1,948;  Brush  Electric  Co. 
r.  California  Electric  Light  Co.,  (C.  C.  A. 
9th  Cir.  1892)  52  Fed.  945,  7  U.  S.  App. 
409,  3  C.  C.  A.  368. 

Consolidation  of  corporations. — A  cor- 
poration fornted  by  the  consolidation  of 
other  corporations  succeeds  to  licenses  en- 
joyed bv  them.  Lightner  v.  Boston,  etc., 
IL  Co.,  *(  1869)  1  Lowell  338,  16  Fed.  Cas. 
No.  8,343. 

Sale  of  all  property  and  effects  by  one 
corporation  to  another. — A  corporation 
which  took  from  another  corporation, 
afterward  dissolved,  all  of  its  property, 
contracts,  and  good  will,  by  a  bill  of  sale 
which  warranted  title,  and  without  as- 
suming any  of  the  -  liabilities  of  the 
grantor,  was  not  the  legal  successor  of 
such  grantor  and  did  not  succeed  to  its 
rights  under  a  contract  granting  it  a 
license  under  a  patent  which  by  its  terms 
was  not  assignable  without  the  consent 
of  the  patentee.  Niagara  Fire  Extin- 
guisher Co.  V.  Hibbard,  (C.  C.  A.  7th  Cir. 
1910)   179  Fed.  844,  103  C.  C.  A.  330. 

A  transfer  of  the  business  and  plant  of 
a  copartnership  formed  to  manufacture 
and  sell  a  patented  article  passes  the  right 
to  manufacture  and  sell  under  such  pat- 
ent, although  the  conveyance  contains  no 
reference  to  the  patent.     Routh  v.  Boyd, 

(C.  C.  Ind.  1892)  51  Fed.  821. 

Licensee's  receiver. — A  license  which  is 
nonassignable  does  not  pass  to  a  receiver 
of  a  liceiMee's  property.    Curran  v.  Craig, 

(E,  D.  Mo.  1884)  22  Fed.  101;  Water- 
man V,  Shipman,  (C.  C.  A.  2d  Cir.  1893) 
65  Fed.  982,  14  U.  S.  App.  312,  6  C.  C.  A. 
87L 


Terms  of  license.—  The  assignee  of  a  li- 
cense is  bound  by  the  terms  of  the  lieense. 
Wilson  17.  StoUy,  (1849)  5  McLean  1; 
30  Fed.  Cas.  No.  17,840;  Pap«r  Stock 
Disinfecting  Go.  t?.  Boston  Disinfecting 
Co.,  (1888)   147  Mass.  318,  17  N.  B.  664. 

4.  Construction 

Conditional  and  unconditional  sale  of 
patented  article. — An  unconditional  or 
unrestricted  sale  by  the  patentee,  or  by 
a  licensee  authorized  to  make  such  sale 
of  an  article  embodying  the  patented  in- 
vention or  discovery,  passes  the  article 
without  the  limits  of  the  monopoly,  and 
authorizes  the  buyer  to  use  or  sell  it  with- 
out restriction;  but  to  the  extent  that 
the  sale  is  subject  to  any  restriction  upon 
the  use  or  future  sale  the  article  has  not 
been  released  from  the  monopoly,  but  is 
within  its  limits,  and,  as  against  all  who 
have  notice  of  the  restriction,  is  subject 
to  the  control  of  whoever  retains  'the  mo- 
nopoly. This  results  from  the  fact  that 
the  monopoly  is  a  substantial  property 
right  conferred  by  law  as  an  inducement 
or  stimulus  to  useful  invention  and  dis- 
covery, and  that  it  rests  with  the  owner 
to  say  what  part  of  this  property  he  will 
reserve  to  himself  and  what  part  he  will 
transfer  to  others,  .and  upon  what  terms 
he  will  make  the  transfer.  Henry  i*. 
A.  B.  Dick  Co.,  (1912)  224  U.  6.  1,  32 
S.  Ct.  354,  56  U.  S.  (L.  ed.)  645,  Ann. 
Cas.  191 3X>  880;  Edison  v,  Ira  M.  Smith 
Mercantile  Ck).,  (W.  D.  Mich.  1911)  188 
Fed.  925.  See  also  Winchester  Bepeating 
Arms  Co.  v.  Buengar,  (E.  D.  Wis.  1912) 
199  Fed.  786;  Waltham  Watch  Co.  v. 
Keene,  (S.  D.  N.  Y.  1911)  191  Fed.  856. 
Compare  Watham  Watch  Co.  f?.  Keene, 
(S.  D.  N.  Y.  1913)  202  Fed.  225. 

Conditions  imposed. — The  general  rule 
is  absolute  freedom  in  the  use  or  sale  of 
rights  under  the  patent  laws  of  the  United 
S^tes.  The  very  object  of  these  laws  is 
monopoly,  and  the  rule  is,  with  few  ex- 
ceptions, that  any  conditions  which  are 
not  in  their  very  nature  illegal  with  re- 
gard to  this  kind  of  property,  imposed 
by  the  patentee  and  agreed  to  by  the  li- 
censee for  the  right  to  manufacture  or 
use  or  sell  the  article,  will  be  upheld  by 
the  courts.  The  fact  that  the  conditions 
in  the  contract  keep  up  the  monopoly  or 
fix  prices  does  not  render  them  illegal. 
Bement  v.  National  Harrow  Co.,  (1902) 
186  U.  S.  70,  22  S.  Ct.  747,  46  U.  S.  (L. 
ed.)    1058. 

The  exclusive  licensee  for  the  sale  of 
articles  embodying  the  patented  invention 
or  discovery  has  and  controls  to  that  ex- 
tent the  monopoly  granted  by  the  letters 
patent,  and  may  attach  such  conditions 
as  he  sees  fit  to  sales  made  under  his 
license;  and  a  contract  binding  .a  pur- 
chaser not  to  resell  for  less  than  certain 
named  prices,  or  to  any  other  dealer  who 
does  not  sign  a  similar  agreement,  and 
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which  makes  a  compliance  with  such  re- 
quirements -  a  condition  of  the  licen«e  to 
use  or  vend  the  patented  article  implied 
from  its  sale,  is  valid  and  enforceable. 
National  Phonograph  Co.  t*.  Sehlegel,  (C. 
C.   A.   8th   Cir.    1904)    128   Fed.    733,   64 

C.  C.  A.  594,  reversing  (S.  D.  la.  1902) 
117  Fed.  624. 

Use  of.  a  patented  invention  cannot  be 
had  except  on  the  inventor's  terms,  and 
the  requirement  that  a  licensee  join  other 
licensees  in  a  combination  or  pool  to  con- 
trol the  prices  and  output  of  an  innocu- 
ous patented  article  is  not  in  violation  of 
the  Sherman  Anti-Trust  Act  of  July  2, 
1.890,  26  Stat.  L.  209,  ch.  647,  {  1 
I  title  Trade  Combinations  and  Trusts). 
Patented  articles,  unless  and  until 
they  are  released  by  the  owner  of 
the  patent  from  the  dominion  of  his 
monopoly,  are  not  articles  of  trade  or 
commerce  among  the  several  states  within 
the  meaning  of  such  Act,  because  they  are 
not  articles  in  which  the  people  are  en- 
titled to  freedom  of  trade.  Rubber  Tire 
Wheel  Co.  t*.  Milwaukee  Rubber  Works 
Co.,  (C.  a  A.  7th  Cir.  1907)  154  Fed. 
358,  83  C.  C.  A.  336,  reversing  (E.  D. 
Wis.  1906)   142  Fed.  531. 

Restriction  for  purpose  of  evading  Anti- 
Trust  Act. —  If  the  license  restriction  is 
imposed,  not  for  the  purpose  of  protect- 
ing the  patent  or  for  securing  its  benefits, 
but  for  the  purpose  of  evading  the  pro- 
visions of  the  Anti-Trust  Act,  then  it  is 
void,  because  such  restriction  is  not  "a 
reasonable  condition  imposed  upon  the 
licensee  of  a  patent  by  the  owner  thereof,** 
nor  is  it  **  a  condition  suitable  to  protect 
the  use  of  a  pa^tent  and  secure  its  bene- 
fits.** Ingersoll  v,  McCoU,  (D.  C.  Minn. 
1913)   204  Fed.  147. 

The  rights  of  a  licensee  from  an  as- 
signee are  limited  by  the  terms  and  sub- 
ject to  the  conditions  of  the  assignment. 
Abbett  V.  Zufti,  (ia79)  5  B.  &  A,  Pat 
Cas.  38,  1  Fed.  Oas.  No.  7;  Mitchell  v. 
Hawley,  (1873)  16  Wall.  544,  21  U.  S. 
(L.  ed.)   322. 

The  extent  of  the  use  of  a  license  may 
be  specially  stipulated  in  the  contract. 
Wilson  V.  Stolley,  (1847)  4  Mclean  (U. 
S.)  276,  4  Fed.  Cas.  No.  1,963;  Fox  Solid 
Pressed  Steel  Co.  v.  Schoen,  (W.  D.  Pa. 
1896)  77  Fed.  29;  W.  T.  C.  Macallen  Co. 
V.  Johns-Pratt  Co.,  (C.  C.  Conn.  1897) 
80  Fed.  410;  Gamcwell  Fire- Alarm  Tel. 
Co.  V.  Brooklyn,  (E.  D.  N.  Y.  1882)  14 
Fed.  255;   Pope  Mfg.  Co,  v.  Owsley,    (N. 

D.  IJl.  1886)  27  Fed.  100;  Emigh  v.  Cham- 
berlain, (1861)  1  Biss.  367,  8  Fed.  Cas. 
No.  4,447. 

License  for  public  use. —  If  the  owner 
of  a  patent  grants  a  license  thereunder 
for  a  public  use,  such  use  cannot  be  re- 
stricted by  him  to  a  portion  of  the  public, 
as  that  would  be  against  public  policy. 
State  V,  Delaware,  etc.,  Tel.,  etc.,  Co., 
(C.  C.  Del.  1891)   47  Fed.  633;  State  «. 


BeH  Telephone  Co.,  (1880)  11  Cent.  L.  J. 
359;  Missouri  v.  Bell  Telephone  Co..  ( E. 
D.  Mo.  1885)  23  Fed.  539;  Cfhesapeake, 
etc.,  Telephone  Co.  r.  Baltimore,  etc.,  Tel. 
Co.,  (1886)  66  Md.  399,  7  Atl.  809,  59 
Am.  Rep.  167 ;  Bell  Telephone  Co.  i*.  Com., 
(Pa.  1886)  3  Cent.  Rep.  907;  Oommercial 
Union  Tel.  Oo.  v.  New  England  Telephone, 
etc.,  Co.,  (1888)  61  Vt.  241,  17  Atl.  1071, 

15  A.  S.  R.  893,  5  L.  R.  A.  161. 

Place  of  use  of  license. — ^A  license  may 
contain  special  stipulations  as  to  the  places 
where  or  within  which  it  may  be  exer- 
cised. Wilson  V.  Sherman,  (1850)  1 
Blatchf.  536,  30  Fed.  Cas.  No.  17,833; 
Wood  f.  Wells,  (1873)  6  Fish.  Pat.  Cas. 
382,  30  Fed.  Oas.  No.  17,967;  Providence 
Ruhber  Co.  r.  Goodyear,  (1870)  9  Wall. 
788,  19  U.  S.  (L.  ed.)  566;  Adriance  v. 
McCormick  Harvesting  Mach.  Co.,  (C.  0. 
A.  7th  Cir.  1893)  56  Fed.  918,  18  U.  S. 
App.  1,  6  C.  C.  A.  168;  Burke  v.  Part- 
ridge,  (1878)   58  N.  H.  349. 

Restriction  to  single  use. — An  owner  of 
a  patent  in  selling  a  patented  article  may 
restrict  it  to  a  single  use  only  by  mark- 
ing on  the  article  a  notice  that  the  license 
is  for  such  use  alone.  American  Cotton- 
Tie  Supply  Co.  V.  BuUard,  (1879)  17 
BUtchf.  160,  1  Fed.  Cas.  No.  204;  Ameri- 
can  Cotton  Tie  Co.  v.  Simmons,  (1882) 
106  U.  S.  89,  1  S.  Ct.  52,  27  U.  S.  (L. 
ed.)   79. 

Territorial  rights  of  sale. — The  grant  of 
an  exclusive  right  to  niake,  use,  and  vend 
a  patented  article  within  a  specified  terri- 
tory carries  an  exclusive  right  to  make 
such  article  within  such  territory  for  sale 
and  use  elsewhere.  Jenkins  v.  Greenwald, 
(1857)  1  Bond  126,  13  Fed.  Cas.  No. 
7,270. 

Patents  in  two  countries. — ^Where  the 
owner  of  patents  in  two  countries  grants 
a  license  to  use  the  patent  in  one  coimtry 
there  is  no  implied  license  to  sell  the 
manufactured  article  in  the  other  coun- 
try in  violation  of  the  licensor's  patent 
in  the  latter  country.  Society  Anonyme, 
etc.,  V.  Tilghman's  Patent  Sand  ^Blaat  Co., 
(1883)  25  Ch.  D.  (Eng.)   1. 

Condition  as  to  vending  price. — The 
owner  of  a  patented  article  can,  of  course, 
charge  such  price  as  he  may  choose,  and 
the  owner  of  a  patent  may  aasign  it,. or 
sell  the  right  to  manufacture  and  sell  the 
article  patented  upon  the  condition  that 
the  assignee  shall  charge  a  certain  amount 
for  such  article.  Bement  v.  National  Har- 
row Co.,  (1902)  186  U.  S.  70,  22  S.  Ct. 
747,  46  U.  S.  (L.  ed.)   1058. 

Inferred  right  to  make  by  right  to  use. 
—  The  right  to  make  the  patented  article 
may  be  inferred  from  the  grant  of  the 
right  to  use  it,  in  some  instances,  as  gen- 
erally a  license  carries  with  it  whatever 
further  license  may  be  necessary  to  make 
the  license  granted  effectual.  Steam 
Stonecutter   Co.   v,   Shortsleeves,    (1879) 

16  Blatchf.  381,  22  Fed.  Cas.  No.  13,834; 
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£di»on  Electric  Light  Co.  r.  Peninsular 
Light,  etc.,  Co.,  (W.  D.  Mich.  1899)  96 
Fed.  iS69;  lUingworth  r.  Si>aulding,  (C. 
U  X.  J.  1890)   43  Fed.  827. 

This  is  80,  also,  in  the  ca«e  of  a  license 
to  use  and  sell.  Hamilton  v.  Kingsbury, 
(1878)  15  Blatehl.  64,  11  Fed.  Cas.  No. 
6,984. 

License  to  make  included  in  license  to 
me. — A  license  to  use  a  particular  article 
does  not  import  a  license  to  procure  or 
haTe  made  other  similar  articles.  Davis 
p.  Chesapeake,  etc.,  Telephone  Co.,  (C. 
G.  Md.  1897)  77  Fed.  895;  Aiken  v.  Man- 
diester  Print  Works,  (1866)  2  Cliff.  436, 
1  Fed.  Oaa.  No.  113. 

Sight  to  use  included. — A  conveyance 
of  the  right  to  make  and  sell  includes  the 
right  to  use.  Turnbnll  r.  Weir  Plow  Co., 
(N.  D.  lU.  1880)   14  Fed.  108. 

Extent  of  license  to  make  and  sell. — 
An  instrument  granting  "  the  sole  right 
snd  privilege  of  manufacturing  and  sell- 
ing" patoited  articles,  and  not  expressly 
authorizing  their  use,  though  this  might 
carry  by  implication  the  right  to  use  ar- 
ticles made  under  the  patent  by  the  li- 
censee, certainly  would  not  authorize  him 
to  use  such  articles  made  by  others. 
Waterman  v.  Mackenzie,  (1891)  138  U.  S. 
252,  11  S.  Ct.  334,  34  U.  S.  (L.  ed.)  923, 
affirtning  (S.  D.  N.  Y.  1886)  29  Fed.  316; 
Hayward  r.  Andrews,  (1883)  106  U.  S. 
672,  1  S.  Ct.  544,  27  U.  S.  (L.  ed.)  271. 

A  license  to  "  operate  under  a  patent " 
does  not  authorize  the  licensee  to  buy  up 
infringing  articles  made  by  others,  who 
have  been  adjudged  infringers,  and  resell 
them  under  its  own  name.  \  ictor  'i  alk- 
ing  Mach.  Co,  r.  American  Graphophone 
Co.,  (S.  D.  N.  Y.  1910)   178  Fed.  577. 

Conditions  as  to  distinguishing  marka 
of  licensed  machines. — A  condition  that 
the  license  shall  not  attach  to  any  ma- 
chines except  those  of  a  certain  quality  of 
material  or  those  painted  a  certain  color 
or  those  bearing  certain  distihguiahing 
marka  would  seem  to  be  well  within  the 
patentee's  right  of  total  exclusion. 
Indiana  Mfg.  Oo.  v.  Nichols,  etc.,  Co.,  ( E. 
D.  Mich.  1911)    190  Fed.  679. 

Right  of  licensee  aa  to  similar  devices 
not  covered  by  patent. — ^Where  a  contract 
for  the  manufacture  of  a  patented  auto- 
matic feed  attachment  for  a  cottonseed 
linter  referred  explicitly  to  the  attach- 
ment patented,  and  provided  for  the 
manufacture  and  sale  of  such  attachments 
for  the  entire  unexpired  term  of  the 
patent,  such  contract  did  not  deprive  the 
licensee  of  the  right  to  make  and  sell  any 
machine  not  covered  by  the  patent. 
Strong  r.  Carver  Cotton  Gin  Co.,  ( 1907 ) 
197  Mass.  53,  83  N.  E.  328,  14  Ann.  Cas. 
1182,  14  L.  K.  A..(N.  S.)  274. 

An  agreement  made  by  the  owner  of  a 
patent  for  a  hose  clamp,  in  settlement  of  a 
snit  for  infringement,  that  he  would  not 
trouble  the  defendant  so  long  as  it  made 


only  brass  clamps,  the  complain8.nt  be- 
ing then  making  them  of  steel,  must  be 
construed  to  apply  only  to  clamps  cov- 
ered bv  the  patent;  and  the  making  by 
the .  defendant  of  steel  clamps  of  a  differ- 
ent kind,  not  within  the  patent,  was  not  a 
violation  of  the  license  which  would 
render  a  user  of  its  brass  clamps  sub- 
ject to  a  suit  for  infringement.  Clancy  v. 
Troy  Belting,  etc.,  O).,  (C.  C.  A.  2d  Cir. 

1907)  167  Fed.  654,  85  C.  C.  A,  314,  re- 
versing (N.  D.  N.  Y.  1907)  152  Fed. 
188. 

An  exclusive  license  to  sell  phonographs 
granted  by  an  assignee  of  the  patentee, 
with  the  right  to  improvement  patents 
granted  to  him  within  fifteen  years,  cov- 
ered only  phonographs  containing  patented 
inventions  and  improvements  owned  by 
the  licensor.  New  York  Phonograph  Co. 
f?.  National  Phonograph  Co.,  (S.  D.  N.  Y. 

1908)  163  Fed.  534. 

Right  of  exchange. — A  conveyance  of 
the  right  to  make  and  sell  does  not  in- 
clude the  right  to  exchange.  Pressey  v. 
H.  B.  Smith  Mach.  Co.,  (1889)  45  N.  J. 
Eq.  872,  19  Atl.  618. 

License  as  grant  of  monopoly. — A  li- 
cense to  OMUiufacture  and  sell  a  patented 
article  which  stipulate  that  it  shall  not 
be  an  exclusive  license,  but  that  the 
patentee  may  license  others  to  manufac- 
ture and  sell  the  article,  etc.,  does  not 
grant  a  monoply  so  as  to  be  against  public 
policy.  Alexander  v.  American  Encaustic 
Tiling  Co.,  (1908)  61  Misc.  190,  113  N. 
Y.  S.  261 ;  Alexander  v.  Mosaic  Tile  Co.,. 
(1908)   113  N.  Y.  S.  265. 

Purchaser's  knowledge  of  restrictions 
in  license. — A  purchaser  is  bound  by  the 
conditions  and  restrictions  in  a  license  of 
which  he  had  notice  as  to  the  use  of  the 
machine  when  purchased  from  the  licensee. 
H^aton  Peninsular  Button-Fastener  Co. 
t?.  Eureka  Specialty  Co.,  (C.  C.  A.  6th  Cir. 
1896)   77  Fed.  288.  47  U.  S.  App.  146.  25 

C.  C.  A.  267,  36  L.  B.  A.  728;  Interna- 
tional  Pavement  Co.   v,  Richardson,    (E. 

D.  Pa.  1896)  75  Fed.  590;  Edison  Phono- 
graph Co.  V.  Kaufmann,  (W.  D.  Pa.  1901) 
106  Fed.  960. 

Use  of  connected  articlea. — The  sale  of 
a  patented  article  which  can  be  used  only 
when  connected  or  combined  with  an- 
other patented  invention  belonging  to  the 
same  patentee  will  imply  a  license  to  the 
purchaser  to  make  auch  use  of  the  latter 
invention.  Roosevelt  r.  Western  Electric 
Co.,  (S.  D.  N.  Y.  1884)  20  Fed.  724; 
Edison  Electric  Light  Co.  v.  Peninsular 
Light,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1900) 
101  Fed.  831,  43  C.  C.  A.  479,  (W.  D. 
Mich.   1899)    96  Fed.  669. 

Export  rights  reaerved. — A  patentee 
may  grant  a  right  to  make  and  sell  the 
patented  article  in  this  country,  reserv- 
ing to  himself  the  exclusive  right  to  make 
and  sell  for  export.  Dorsey  Revolving 
Harvester  Rake  Co.  v,  Bradley  Mfg.  Oo., 
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(1874)    12  Blatohf.  202,  7  Fed.  Cas.  No. 
4,016. 

Territorial  reservation  of  right  to  make. 
— ^A  graoit  of  an  exclusive  right  to  con- 
struct and  use  a  certain  number  of  pat- 
ented machines  within  certain  localities  is 
not  inconsistent  with  a  reservation  by 
the  grantor  of  the  right  to  ccmstrucft  and 
to  license  others  to  construct  such  ma- 
chines within  such  territory,  but  niot  to 
use  them  therein.  Washburn  r.  Gould, 
(1844)  3  Story  122,  29  Fed.  Caa.  No. 
17,214. 

Conditions  as  to  manufacture. — A  con- 
tract for  the  sale  of  territorial  rights  for 
the  manufacture  of  patent  burial  vaults 
contained  an  agreement  by  the  second 
party  to  manufacture  300  vaults  before 
Jan.  1,  1904,  and  to  pay  a  fixed  royalty 
for  every  vault  made,  and  to  pay  the  roy- 
alty on  the  first  300  in  four  equal  pay- 
ments on  dates  specified,  and  to  pay  the 
royalty  on  vauKs  in  excess  of  that  num- 
,  ber  made  during  that  time  on  Jan.  1, 
1904,  and  after  such  date  to  make  re- 
turns on  ewom  statements  and  make  pay- 
ment semi-annually.  Held  that  the  sec- 
ond party  agreed  absolutely  to  manu- 
facture 300  vaults  before  Jan.  1,  1904, 
and  pay  the  royalty  on  them.  Lyons 
Burial  Vault  Oo.  r.  Taylor,  (1908)  198 
Mass.  63,  84  N.  E.  320. 

Exemption  of  licensor  form  liability  for 
infringement. —  One  acquiring  a  right  to 
manufacture  and  sell  a  patented  article 
imder  a  contract  stipulating  that  the 
patentee  shall  not  be  responsible  for  any 
damages  from  an  infringement  of  the 
patent,  etc,  takes  the  ri^  of  infringe- 
ments. Alexander  v.  American  Encaus- 
tic Tiling  Co.,  (1908)  61  Misc.  190,  113 
N.  Y.  S.  261. 

Covenants  against  infringement. — Ordi- 
narily there  is  in  a  license  no  implied 
covenant  for  quiet  enjoyment  or  agree- 
ment on  the  part  of  the  licensor  to  pro- 
tect the  licensee  from  infringement.  Na- 
tional Rubber  Oo.  v.  Boston  Rubber-Shoe 
Co.,  (C.  C.  Mass.  1890)  41  Fed.  48; 
Standard  Button  Fastening  Oo.  v.  Ellis, 
(1893)   159  Mass.  448,  34  N.  E.  682. 

A  licensor,  however,  may  expressly 
covenant  for  quiet  enjoyment  or  agree  to 
protect  the  licensee  from  infringement. 
Foster  v.  Goldschmidt,  (S.  D.  N.  Y. 
1884)  21  Fed.  70;  Jackson  i\  Allen, 
(1876)  120  Mass.  64;  Fomcrook  Mfg. 
Co.  V.  E.  T.  Bamum  Wire,  etc.,  Works, 
(1886)  63  Mich.  195,  29  N.  W.  537; 
Baylis  v.  Bullock  Electric  Mfg.  Co., 
(1900)   32  Misc.  218,  66  N.  Y.  S.  263. 

The  licensee  may  bind  himself  to  as- 
sist in  suppressing  and  preventing  in- 
fringements. Washburn,  etc.,  Mfg.  Co.  r. 
Southern  Wire  Co.,  (E.  D.  Mo.  1888)  37 
Fed.  428. 

Where  defendant  procured  a  license  to 
operate  a  machine  under  a  patent,  the 
licensor  agreeing  to  defend  him  against 
any     action     for     infringement     brought 


'against  him  by  a  certain  company,  and 
parties  owning  other  patents,  who  had 
estoiblished  an  infringement  by  the 
first  patent  in  an  action  against  others 
than  defendant,  formed  a  company  and 
took  over  the  conflicting  patents,  the 
new  company  could  require  defendant  to 
procure  a  license  from  it  to  use  the  ma- 
chine under  the  other  patents  whach  it 
controlled.  Ferry-Uallock  Co.  v.  Zipfel, 
(N.  J.  1909)    74  AU.  299. 

Unauthorised  use  by  licensee  as  ia- 
f ringement. — A  suit  by  the  owner  of  pat- 
ente  to  enjoin  a  licensee  from  using  any 
of  the  patented  devices  except  on  the 
terms  imposed  by  the  license  contract  is 
not  one  for  the  specific  performance  of 
the  contract,  but  is  one  to  enjoin  in- 
fringement of  the  pat^its  by  excluding 
defendant  from  thait  part  of  the  patent 
domain  not  granted  by  the  contract,  and 
ia  maintainable  in  a  federal  court  of 
equity  irrespective  of  the  validity  of  the 
contract.  Indiana  Mtg.  Co.  v.  J.  I.  Caae 
Threshing  Mach.  Co.,  (O.  C.  A.  7th  Cir. 
1907 )   154  Fed.  365,  83.  0.  C.  A.  343. 

Loss  of  protection  of  license. — When  a 
licensee,  who  is  entitled  to  use  a  pat- 
ented machine  under  certain  conditions 
only,  undertakes  to  use  the  machine 
otherwise  than  in  conformity  with  those 
conditions,  he  loses  the  protection  of  his 
license  and  he  becomes  an  infringer.  In- 
diana Mfg.  Co.  t.  Nichols,  etc.,  Co.,  (E. 
D.  Mich.  1911)    190  Fed.  579. 

Where  part  of  a  patented  article  ia 
capable  of  use  separate  from  the  com- 
plete article,  as  well  as  in  connection 
therewith,  a  purchase  of  the  paort  only 
does  not  carry  with  it  the  right  to  use 
the  part  in  combination  with  the  rest 
of  the  patented  article.  Davis  v.  Hall 
Mammoth  Incubator  Co.,  (C.  C.  A.  1st 
Cir.  1912)  200  Fed.  968,  119  C.  C.  A. 
609. 

Warranty  of  noninfringement. — ^An 
agreement  by  a  seller  of  an  article  **to 
protect  the  sale  from  infringements"  on 
other  similar  articles  is  a  warranty  that 
the  article  sold  is  not  an  infringement. 
Croninger  v.  Paige,  (1880)  48  Wis.  229,  4 
N.  W.  106. 

Invalidity  of  patent  as  defense  to  ac- 
tion for  royalties. —  It  is  competent  for 
one  to  agree  to  pay  a  patentee  a  royalty 
for  a  license  to  manufacture  a  particular 
machine,  when  such  manufacturer  is  un- 
certain whether  it  is  covered  by  a  patent 
or  not,  so  that,  in  a  suit  fqr  royalties 
under  such  agreement,  it  is  no  defense 
that  the  patent  is  invalid  or  that  the 
machine  manufactured  is  not  covered  by 
it.  Strong  r.  Carver  Cotton  Gin  Co., 
(1907)  197  Mass.  53,  83  N.  E.  328,  14 
Ann.  Cas.  1182,  14  L.  R.  A.  (N.  S.)  274. 
Damage!  for  exceeding  terms  of  license. 
— ^WTiere  a  contract  giving  defendant  the 
right  to  use  a  patented  construction  in 
the  erection  of  fireproof  flooring  provided 
that  the  defendant  should  not  use  or  nU 
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any  eonstruedon  similar  to  tiuut  granted 
by  the  contract  for  the  purpose  of  evad- 
ing the  same,  and  further  provided  that 
defendant  should  in  good  faith  construct 
flooring  according  to  such  patent,  defend- 
ant was  liable  in  damages  for  inducing 
the  owners  of  a  building,  who  had  con- 
tracted with  it  to  build  the  flooring  men- 
ticmed  in  the  contract,  to  subatitute  an- 
other ayatem,  for  no  other  reason  than 
thftt  of  saving  to  itself  the  royalties 
which  it  would  have  been  obliged  to  pay 
under  the  system,  and  to  make  greater 
profits  on  tiie  woilc.  Standard  flre- 
proofing  Go.  t;.  St.  Louis  Expandied  Metal 
Fireproofing  Co.,  (1903)  177  Mo.  569, 
76  S.  W.  1008. 

5.  Operatum  and  Effect 

Limited  license. — ^A  limited  license  un- 
der a  oaten t  conveys  only  the  rights  de- 
fined tnerein,  and  if  the  licensee  makes 
any  other  or  different  use,  either  aa  to 
time  or  place,  than  that  authorised  by 
the  license,  he  becomes  an  infrinjger,  and 
his  .limited  license  is  no  justification. 
St.  Louis  St.  Flushing  Mo/^h.  Co.  v.  Sani- 
tary St.  Flushing  Mach.  Co.,  (C.  C.  A. 
8th  Cir.  1910)  178  Fed.  923,  103  C.  C. 
A.  565. 

License  as  waiver  of  damages. — ^A  11- 
oeoae  is  a  mere  waiver  by  the  licensor 
of  all  claims  for  damages  for  what  would 
otherwise  be  an  infringement  by  the  li- 
censee. Buss  r.  Putney,  (1859)  38  N. 
H.  44. 

A  license  to  one  having  notice  of  a 
valid  subsisting  prior  license  by  his  li- 
oensor  covering  tiie  same  rights  is  void 
as  to  the  original  Heeneee.  Dare  v.  Bovl- 
stoQ,  (S.  D.  N.  Y.  1880)  6  Fed.  493. 

Conditional  license. — ^A  conditional  li- 
cense is  inoperative  until  the  perform- 
ance of  the  oonditi(m8  by  the  licensee. 
Brooks  r.  Stolley,  (1845)  3  McLean  523, 
4  Fed.  Caa.  No.  1,962. 

License  under  invalid  patent. — An  in- 
valid patent  can  create  no  rights  in  fa- 
vor of  the  patentee  against  one  who  in 
no  way  recognizes  its  validity  or  a  li- 
oenae.  to  use  it,  and  it  cannot  fumiah  any 
protection  to  a  licensee  thereunder,  and 
hence  there  is  a  failure  of  ccmaideration 
for  the  license.  Ross  e.  Dowden  Mfg.  Co., 
(1909)    147  la.  180,  123  N.  W.  182. 

Effect  of  title. — ^Title  in  the  thing  man- 
ufactured does  not  give  the  right  to  use 
the  patented  invention;  no  more  does  the 
pat€9it  right  in  the  invention  give  title  in 
the  thing  made  in  violation  of  the  patent. 
Belknap  r.  Schild,  (1896)  161  U.  S.  10, 
16  S.  Ot.  443,  40  U.  S.  (L.  ed.)  599. 

Use  of  process  by  sale  of  machine. — 
The  sale  of  a  patented  machine  b^  the 
inventor  does  not  carry  an  implied  license 
to  use  therewith  a  patented  prooess, 
where  the  use  of  the  machine  does  not 
necessarily  involve  the  use  of  the  process. 


Lawther  i\  Hamilton,  (1887)   124  U.  S.  1, 
8  S.  Ct.  342,  31  U.  S.  (L.  ed.)  325. 

Territorial  rights. —  The  licensee  of  a 
right  to  use,  and  sell  to  others  for  use, 
a  patented  machine  within  certain  terri- 
tory may  sell  the  product  of  such  ma- 
chine outside  of  such  territory.  Simpson 
V.  Wilson,  (1846)  4  How.  709,  11  U.  S. 
(L.  ed.)  1169;  Boyd  17.  Brown,  (1843) 
3  McLean  295,  14  Fed.  Cas.  No.  1,747. 

Use  as  infringement,  of  another  patent. 
—  Generally  the  sale  of  a  patented  arti- 
cle will  not  imply  consent  by  the  vendor 
to  use  such  article  in  such  a  way  as  to 
infringe  another  patent  belonging  to  him. 
Roosevelt  r.  Western  Electric  Co.,  (S.  I>. 
N.  Y.  1884)  20  Fed.  724. 

Estoppel  of  licensee. —  A  licensee  while 
remaining  such  is  estopped  to  deny  the 
validity  of  the  license.  Piatt  v,  Fire-Ex- 
tinguiriier  Mfg.  Co.,  (C.  C.  A.  3d  Cir. 
1894)  59  Fed.  897,  17  U.  S.  App.  462,  8 
C.  C.  A.  357;  Magic  Ruffle  Co.  v.  Elm 
City  Co.,  (1875)  13  Blatchf.  151,  16  Fed. 
Cas.  No.  8,949;  Slemmer's  Appeal,  (1868) 
58  Pa.  St.  155,  98  Am.  Dec.  248. 

But  where  the  license  has  been  declared 
void  by  the  licensor,  the  licensee  is  not 
estopped  to  deny  the  validity  of  the  pat- 
ent. Baltimore  Car-Wheel  Co.  i\  North 
Baltimore  Pass.  R.  Co.,  (C.  C.  Md.  1884) 
21  Fed.  47;  Burr  v.  Duryee,  (1862)  2 
Fish.  Pat.  Caa.  275,  4  Fed.  Cas.  No. 
2,190. 

Where  a  contract  granting  a  license  to 
make  and  use  a  patented  printing  press 
is  for  one  press,  and  a  second  contract  is 
for  five  presses,  and  a  third  for  six,  and 
a  fourth  for  six,  the  contracts  are  lim- 
ited to  these  eighteen  presses,  and  do  not 
preclude  the  defendanta,  if  they  build  and 
use  additional  presses,  from  contesting 
the  validity  of  the  patent.  Federal  Mfg., 
etc.,  Co.  V.  U.  S.,  (1907)  42  Ct.  CI.  479. 
One  acquiring  a  licenae  to  manufacture 
and  sell  a  patented  article  under  a  con- 
tract stipulating  that,  on  the  patent  be- 
ing declared  invalid  by  any  final  judg- 
ment of  any  court  of  competent  jurisdic- 
tion of  last  resort,  the  agreement  shall 
terminate,  and  that  the  licensee  will  rec- 
ognize the  validity  of  the  patent  and  will 
take  no  action  impairing  the  interests  of 
the  patentee,  etc.,  cannot,  so  long  aa  the 
.  patent  has  not  been  declared  invalid  by 
a  court  of  competent  jurisdiction  of  last 
resort,  ooilaterally  attack  its  validity. 
Alexander  v.  American  Encaustic  Tilin<? 
Co.,  (1908)  61  Misc.  190,  113  N.  Y.  S. 
261. 

The  licensee  may  not  deny  the  pat- 
entee's title  to  the  monopoly,  and  the 
patentee  may  not  deny  the  licensee^s  right 
to  act  under  that  monopoly.  Indiana 
Mfg.  Co.  f.  Nichols,  etc.,  Co.,  (E.  D.  Mich. 
1911)   190  Fed.  679. 

Denial  of  right  to  royalties, —  The  li- 
censee as  such  is  estopped  to  deny  the 
right  of  the  licensor  to  royaltiefs^     Baylis 
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r.  Bullock  Electric  Mfg.  Oo.,    (1»00)    32 
Misc.  218,  66  X.  Y.  S.  253. 

Estoppel  of  licensor. —  A  grantor  of  an 
exclusive  license  under  patents  and  its 
successors  are  estopped,  sa  against  the 
licensee,  to  deny  the  validity  of  such 
patents,  or  that  they  expired  before  the 
term  for  which  they  were  granted  by 
reason  of  the  expiration  of  prior  foreign 

§  stents.  New  York  Phonograph  Co.  t\ 
'ational  Phonograph  Co.,  (S.  D.  N.  Y. 
1908)   163  Fed.  534. 

Estoppel  of  purchaser. —  A  purchaser 
from  the  licensee  is  not  estcrpped  to  deny 
the  validity  of  the  patent  where  sued  for 
infringement.  Baltimore  Car-Wheel  Co. 
V.  North  Baltimore  Pass.  R.  Co.,  (C.  0. 
Md.  1884)  21  Fed.  47. 

Estoppel  of  mortgage  trustee. —  Mort- 
gage trustees  of  a  corporation  licensed 
under  a  patent,  who  have  taken  posses- 
sion of  the  property  on  default,  and 
through  their  agents  have  continued  the 
business  and  to  manufacture  and  sell  the 
patented  article,  placing  the  patent  stamp 
thereon,  are  estopped  to  deny  the  valid- 
ity of  the  patent  when  sued  for  the  in- 
fringement. Regina  Music  Box  Co.  r. 
Newell,  (S.  D.  N.  Y.  1904)   131  Fed.  606. 

Right  of  licensee  to  enjoin  trespass* — 
A  licensee,  having  exclusive  rights  less 
than  (the  entire  grant  of  the  patent,  is 
entitled  to  enjoin  trespass  upon  those 
rights  in  an  action  in  which  the  owner 
of  the  entire  legal  title  is  joined  as  a  de- 
fendant. Libbey  Glass  Oo.  i\  McKee 
Glass  Co.,  (W.  f>.  Pa.  1914)  216  Fed.  172. 

6.  Duration f  Expiration   and   Renewal 

Mode  of  termination  in  general. —  A  li- 
cense under  a  patent  cannot  be  ter- 
minated except  by  mutual  agreement  of 
the  parties'  or  the  decree  of  a  court. 
American  Graph(^hone  Oo.  t?.  Victor 
Talking  Mach.  Co.,  (O.  C.  N.  J.  1911) 
188  Fed.  431,  affirmed  (C.  C.  A.  3d  Cir. 
1911)    188  Fed.  428,  110  C.  C.  A.  308. 

Where  a  ccwitract  provides  for  an  ex- 
change of  licenses  to  manufacture  under 
specified  patents  severally  owned  by  the 
respective  parties,  tlie  consideration  being 
such  mutual  agreements,  one  party  can- 
not elect  to  abrogate  or  rescind  it  with 
respect  to  a  single  license  while  retaining 
it  m  effect  as  to  the  others.  American 
Graphophone  Co.  v.  Victor  Talking  Mach. 
Co.,  (C.  C.  N.  J.  1911)  188  Fed.  431, 
affirmed  (C.  C.  A.  ,3d  Cir.  1911)  188  Fed. 
428,  110  C.  C.  A.  308. 

Duration  stipulated. —  The  duration  of 
a  licexuse  may  be  expressly  stipulated  in 
the  contract.  Hodge  c.  Hudson  River  R. 
Co.,  (1868)  6  Blatchf.  85,  12  Fed.  Caa. 
No.  6,559;  Willoox,  etc.,  Sewing-Mach. 
Co.  V.  Sherbom,  (C.  C.  A.  3d  Cir.  1901) 
109  Fed.  319,  48  0.  C.  A.  378;  Ford  v. 
Dyer,  (1898)  148  Mo.  528,  49  S.  W.  l(fel; 
McKay  r.  Mace,  (E.  D.  Pa.  1884)  23 
Fed.    76;    Denise    r.    Swett,    (1894)     142 


N.  Y.  602,  37  N.  E.  627;  Juhnson  v.  Union 
Switch,  etc.,  Co.,  (1890)  58  Super.  Ct. 
59,  9  N.  Y.  S.  656;  Gibb  f.  MoCoy,  (1892) 
65  Hun  619  mem.,  19  N.  Y.  S.  755. 

Duration  not  stipulated. —  If  the  dura- 
tion of  a  license  is  not  expressly  stip- 
ulated the  license  will  continue  until  the 
expiration  of  the  original  term  of  the 
patent.  Birdsell  r.  Shaliol,  (1884)  112 
U.  S.  495,  5  S.  Ct.  244,  28  U.  S.  (L.  ed.) 
768;  St.  Paul  Plow  Works  v.  Starling, 
(1891)  140  U.  S.  184,  11  S.  Ct.  803,  35 
U.  8.  (L.  ed.)  404;  Edison  Electric  Light 
Co.  V,  Peninsular  Light,  etc.,  Ck).,  (W. 
D.  Mich.  1^99)   95  Fed.  669. 

Provision  for  termination  not  exclusive. 
— Where  a  contract  allowing  defendant 
to  make  and  sell  machines  containing 
plaintiff's  inventions  required  defendant 
to  pay  royalties  on  at  least  1,000  ma- 
chines in  each  year  during  the  life  of 
the  contract,  and  provided  that  the  agree- 
ment should  terminate  if  defendant  failed 
to  pay  the  minimum  royalties,  the  pro- 
vision for  the  termination  of  the  contract 
was  not  exclusive,  and  by  electing  to 
terminate  for  failure  to  make  the  min- 
imum payment  plaintiff  did  not  waive 
payment  according  to  the  contract  during 
its  continuance.  Cummings  r.  Standard 
Harrow  Oo.,  (1908)  124  App.  Div.  916, 
108  N.  Y.  S.  1128,  affirming  (1907)  56 
Misc.  601,  105  N.  Y.  S.  646. 

Forfeiture  of  license. — A  contract  giv- 
ing a  license  to  manufacture  and  sell  pat- 
ented saws  required  quarterly  reports  by 
licensee,  under  oath,  of  all  saws  sold 
during  the  previous  quarter,  and  provided 
that  the  royalty  to  be  paid  should  be 
estimated  on  the  amount  collected,  and 
that  for  a  failure  to  make  reports  or  pay- 
ments as  required  the  contract  might  be 
terminated.  The  requirement  that  the  re- 
ports be  sworn  to  was  not  enforced  by 
the  owner  of  the  patent,  the  quarterly 
payments  of  royalty  being  made  on  un- 
verified reports  prepared  by  licensee  and 
submitted  to  the  owner.  During  a 
quarter  licensee  had  a  settlement  with 
the  owner  through  its  president,  and  paid 
all  royalty  then  due,  find  also  royalty 
in  advance  to  the  following  quarter, 
whereupon  the  president  and  secretary 
of  the  owner,  who  held  its  stock,  sold  the 
same.  The  purchasers  of  the  stock  dur- 
ing the  same  quarter  a^ed  licensee  to 
moke  a  report  on  the  first  of  the  follow- 
ing quarter,  and  licensee  informing  them 
that  the  royalty  had  been  paid,  and  de- 
clining to  show  his  books,  thereafter,  dur- 
ing the  following  quarter,  the  purchasers 
notified  licensee  that  the  contract  was  ter- 
minated because  of  his  failure  to  comply 
therewith.  Held  that  purchasers,  under 
such  circumstances,  should  not  be  per- 
mitted to  forfeit  the  license.  Jones,  etc., 
Oo.  V.  Crary,  (1908)  234  111.  26,  84  N.  E. 
661. 

A  breach  of  covenant  contained  in  an 
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exclusive  license  to  use  aad  tell  patented 
phonographB  and  graphophones  in  a  speci- 
fied territory  did  not  work  a,  forfeiture 
of  the  license  per  ae,  no  condition  to  that 
effect  being  inserted  in  the  license.  New 
York  Phonograph  Co.  v.  Edison,  (S.  D. 
N.  Y.  1905)    136  Fed.  600. 

Equitable  relief  against  forfeiture. — A 
provision  in  a  license  to  manufacture 
under  a  patent,  that  in  case  of  default  in 
the  payment  of  royalties  the  contraot 
may  be  terminated  by  a  notice,  is  valid 
and  effective  in  so  far  that  the  licensor 
may  forfeit  the  license  without  resort  to 
a  court  of  equity,  but  does  not  preclude 
a  court  of  equity  from  relieving  against 
a  forfeiture  at  the  instance  of  the  liccneee, 
tnd,  under  general  equitable  prinoi<ples, 
it  should  do  so  where  the  default  is  merely 
in  delay  in  payment  of  royalties,  and 
their  payment  with  interest  will  fully 
compensate'  the  licensor.  Foster  Hose 
Supporter  CJo.  i\  Taylor,  (C.  C.  A.  2d 
Cir.  1»11)  184  Fed.  71,  108  C.  C.  A.  467, 
a^rming  (C.  C.  Conn.  1910)  180  Fed. 
994. 

Forfeiture  of  option  to  renew. —  Plain- 
tiffs contracted  for  the  exclusive  right  to 
sell  defendant's  patented  flue  cleaner  in 
the  United  States,  west  of  Ohio,  for  a 
term  of  two  years,  the  contract  also  pro- 
viding that,  if  plaintiffs  should  have 
fully  performed  its  conditions  at  the  end 
of  two  years,  they  should  have  the  right 
at  their  option  to  a  renewal  on  the  same 
terms  for  a  further  period  of  three  years. 
Plaintiffs  at  great  expense  built  up  a 
large  and  profitable  trade  ifor  these  ma- 
chines durmg  the  two  years,  but  during 
such  time  prepared  to  assist  another  to 
sell  such  machines  in  Canada,  where  de- 
fendant had  no  patent  or  business,  but, 
before  the  project  was  consummated, 
plaintiffs  withdrew  and  sold  only  four 
machines  in  Canada.  Held  that  such 
transaction  and  sales  did  not  constitute 
a  breach  of  plaintiffs'  contract,  entitling 
defendant  to  refuse  to  renew  the  same 
at  plaintiffs'  option.  Herman  v,  William 
B.  Pierce  Co.,  (1906)  106  App.  Div.  16, 
93  N.  Y.  S.  413. 

Waiver  of  notice  of  election  to  renew. — ' 
A  license  to  use  patented  phonographs 
and  graphophones  provided  for  a  renewal 
until  March  26,  1903,  and  for  a  second 
renewal  after  such  date  for  "  such  further 
time,  at  the  option  "  of  the  licensee,  as 
the  licensor  was  authorized  to  extend  the 
license.  Prior  to  the  date  specified  the 
licensor  had  invaded  the  licensee's  terri- 
torv  and  refused  to  recognize  the  latter's 
exclusive  rights  granted,  and  had  ob* 
stnicted  the  licensee's  efforts  to  obtain 
nipplies,  and  a  siut  had  been  brought 
by  the  licensee  to  compel  recognition  of 
its  rights.  Held,  that  such  acts  on  the 
part  of  the  licensor  constituted  a  waiver 
of  the  obligiition  of  the  licensee,  if  any, 
to  give  notice  of  its  election  to  exercise 
its  option  to  take  a  renewal  of  the  license. 


New  York  Phonograph  Co.  v.  Edison,  (S. 
D.  N.  Y.   1905)    136  Fed.  600.    . 

Right  to  revoke  license.— A  patentee  of 
certain  street  car  advertising  racks  wrote 
defendants  a  letter  demanding  payment 
of  three  dollars  a  car  for  alleged  infringe- 
ment in  the  building  of  such  racks  in  cer- 
tain cars,  with  an  offer  to  make  arrange- 
ments at  the  same  rate  for  cars  to  be 
subsequently  built.  Defendants  paid  such 
rate  tor  cars  in  Question,  and  m  answer 
to  a  letter  from  the  patentee  they  sent  a 
check  for  other  cars  at  the  rate  of  two 
dollars  per  car.  The  patentee  accepted  the 
same  in  payment  for  cars  at  the  rate  of 
three  dollars  and  stated  thut  he  could  not 
make  the  rate  less  and  that  it  was  not  to 
his  interest  to  have  the  racks  built  into 
the  cars.  Shortly  thereafter  he  wrote  an- 
other letter,  demanding  a  statement  of  all 
cars  built  with  euch  rax^s  therein,  and 
notified  defiendants  to  discontinue  building 
such  racks  except  at  the  rate  of  five  dol- 
lars per  car,  to  which  letter  defendant  did 
not  reply.  Held  that  the  letters  prior  to 
the  last  did  not  amount  to  an  irrevocable 
license  for  the  life  of  the  patent,  and 
hence  defendants,  after  receiving  the  letter 
of  revocation,  were  relieved  from  further 
liability  to  account  for  or  pay  royalties. 
American  -St.  Car  Advertismg  Co.  t?. 
Jones,  (C.  C.  A.  2d  Cir.  1906)  142  Fed. 
974,  74  C.  C.  A.  236,  reversing  (N.  D.  N. 
Y.  1903)    122  Fed.  803. 

A  contract  liceneing  the  use  of  a  par- 
ticular patent  and  providing  a  royalty 
cannot  be  rescinded  unless  it  appears 
that  the  terms  of  suoh  contract  have  been 
violated  by  the  licensee.  Crary  V.  Jones, 
etc.,  Co.,  (1907)  138  HI.  App.  226,  af- 
firmed (1908)  234  111.  26,  84  N.  E. 
661. 

Cancellation  in  equity. —  Where  the  de- 
cision of  a  court  of  equity  is  necessary  to 
cancel  a  license  to  use  patented  structures 
'  or  with  respect  to  the  sale  thereof,  equity, 
may  enjoin  the  manufacture  or  sale  pen- 
dente lite,  or  until  the  contract  has  been 
annulled  by  judicial  decree.  Schalkenbach 
V.  National  Ventilating  Co.,  (1908)  129 
App.  Div.  389,  113  N.  Y.  S.  362, 

ResciMlon  for  misrepresentations  by 
licensor. —  Where  plaintiff,  a  physician, 
after  having  been  afforded  ample  opportu- 
nitv  to  test  a  patented  formula  and  appa- 
ratus to  relieve  neuralgia,  headache,  and 
other  superficial  pain  by  means  of  a  coun- 
ter irritant,  purchased  a  license  for  the 
sale  thereof  in  two  states,  and  thereafter 
used  and  reconunended  the  medicine,  sold 
a  number  of  the  appliances,  and  assisted 
his  licensors  in  disposing  of  other  licenses, 
he  was  not  entitled  tx>  rescind  the  contract 
in  equity  for  alleged  fraudulent  represen- 
tations of  the  licensors  with  reference  to 
the  efficacy  and  harmless  character  of  the 
medicine,  or  because  he  was  not  furnished 
with  the  proper  formula  as  agreed.  Lan- 
d»n  r.  Tucker,  (1908)  130  Mo.  App.  704, 
107  S.  W.  1037. 
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Rescission  for  lack  of  novelty. — The  ven- 
dee in  a  contract  for  the  sale  of  an  inven- 
tion cannot  rescina  for  failure  of  oonsid- 
eration  because  of  the  rejection  of  patents 
for  some  of  the  claims,  without  returning 
to  the  vendor  those  parte  of  the  supposed 
invention  for  which  patents  were  allowed. 
Eclipse  Bicycle  Oo.  r.  P'arrow,  (1006)  199 
U.  S.  581,  26  S.  Ct.  150,  50  U.  S.  (L.  ed.) 
317,  reversing  (1904)  24  App.  Gas.  (D. 
C.)  311. 

Repudiation  by  attacking  validity  of 
patent.^- The  fact  that  a  licensee  under 
a  patent  for  the  full  term  of  its  life,  under 
a  contract  which  he  has  fully  executed  by 
payment  of  the  agreed  con»ideration,  al- 
though he  was  to  pay  further  royalties  if 
the  patent  was  sus^ined  in  an  infringe- 
ment suit  brought  by  the  licensor  against 
a  third  party,  by  leave  appeared  by  ooun- 
sel  in  the  appellate  court  in  such  suit  and 
Hied  a  brief  in  aid  of  the  defendant,  at- 
tacking the  validity  of  the  patent,  did  not 
constitute  a  repudiation  of  the  license 
contract  which  entitlee  the  licensor  to  its 
cancellation.  Comptogra]^  Co.  t*.  Bur- 
roughs Adding  Mach.  Co.,  (C.  C.  A.  7th 
Cir.  1910)  183  Fed.  321,  106  C.  C  A.  633, 
atHrming  (N.  D.  111.  1^10)  175  Fed.  787, 
(N.  D.  111.  190&)  175  Fed.  792. 

Expiration  of  license. —  In  the  absence 
of  any  express  provision  as  to  the  dura- 
tion of  a  license  it  expires  with  the 
original  term  of  the  patent.  Paper  Bag 
Caaes,  (1881)  105  U.  S.  766,  26  U.  S. 
(L.  ed.)  959;  Bloomer  v.  Stolley,  (1850) 
5  McLean  168,  3  Fed.  Oas.  No.  1,569; 
Hodge  V.  Hudson  River  R.  Co.,  (1868) 
a  Blatchf.  86,  12  Fed.  Gae.  No.  6,569; 
Mitchell  r.  Hawley,  (1872)  16  Wall.  544, 
21  U.  S.  (L.  ed.)  322;  England  v.  Thomp- 
son, (1869)  »  Cliff.  271,  8  Fed.  Gas.  No. 
4,487;  Wood  t?.  Michigan  Southern,  etc., 
R.  O.,  (1868)  2  Biss.  62,  30  Fed.  Gas. 
No.  17,957 ;  Wetherill  t*.  Passaic  Zinc  Co., 
(1872)  6  Fish.  Pat.  Gas.  50,  29  Fed.  Gas.' 
No.  17,465. 

Expiration  by  death  of  licensee. — ^A 
mere  personal  license  expires  with  the 
death  of  the  licensee  and  does  not  paas 
to  his  personal  reprenentatives.  Ouver 
c.  Rumford  Ghemical  Works,  (1883)  109' 
U.  6.  75,  3  S.  Ct.  61,  27  U.  S.  (L.  ed.) 
862;  Kraatz  v.  Tieman,  (h.  D.  Mo.  1897) 
7-9  Fed.  322;  Smith  r.  Preston.  (1897) 
170  111.  179,  48  N.  E.  688. 

IMssolution  of  corporation. —  The  disso- 
lution of  a  corporatiK)n  having  an  implied 
license  to  use  an  invention  terminates 
the  license.  Hapgood  r.  Hewitt,  (1886) 
119  U.  S.  226,  7  «.  Ct  193,  30  U.  S.  (L. 
ed.)  369;  Thomson  r.  Citizens'  Nat. 
Bank,   (a  C  A.  8th  Cir.  1892)   63  Fed. 


260,  10  tr.  S.  App.  600,  3  C  C.  A.  618  j 
Eustis  Mfg.  Go.  r.  EusUs,  (1893)  51  N. 
J.   Eq.  565,  27  Atl.  439. 

Withdrawal  of  partner. — ^A  license  given 
to  a  partnerriiip  is  not  determined  by 
the  withdrawal  of  part  of  the  members 
of  the  firm,  but  may  be  continued  by  the 
remaining  members,  belding  t;.  Turner, 
(1871)  8  Blatchf.  321,  3  Fed.  Cks.  No. 
1,243. 

License  termiiiated  upon  agreed  event. 
■ — Where  it  is  oo  agreed,  the  rights  under 
a  license  granted  until  the  happening  of 
a  certain  event  will  rev«rt  to  the  licens- 
or upon  the  hav^pening  of  such  event. 
Havana  Press  Drill  Go.  r.  Ashurst, 
(1884)    148  111.  116,  36  N.  E.  873. 

Where  a  license  is  mere  gratuity  and 
the  implied  conditions  of,  and  motives 
for,  the  gift  fail,  the  rights  thereunder 
revert  to  the  licensor.  Havana  Press  Drill 
Co.  r.  Ashurst,  (1894)  148' 111  115,  35 
N.  E.  873. 

Renewal  of  license. —  Where  a  license 
has  expired  by  its  own  limitation  and  the 
licensor  gives  notice  that  it  is  terminated, 
his  failure  thereafter  to  prevent  the  use 
of  the  patent  by  the  licensee  is  not  a  re- 
newal of  the  license  or  waiver  of  such  no- 
tice. Demise  r.  Swett,  (1894)*  142  N.Y. 
602,  37  N.  E.  627,  reversing  (1893)  68 
Hun  188,  22  N.  Y.  S.  960. 

Extension  of  terma  of  patent. — An  ex- 
tension of  the  term, of  a  patent  does  not 
inure  to  the  transferee  of  a  license,  in  the 
absence  of  language  expressing  such  in- 
tention. New  York  Phonograph  Oo.  v, 
Edison,  (S.  D.  N.  Y.  1906)  136  Fed.  600. 

V.  Evidence  of  Grant 

Time  when  acknowledgment  taken. — 
This  section  was  intended  to  declare 
the  evidential  effect  to  be  given  to  ae^ 
knowledgments  before  a  notary  after  a 
given  date,  without  special  reference,  how- 
ever, to  the  time  when  the  acknowledg- 
ment was  taken,  and  in  the  absence  of  any 
specific  provieion  that  it  should  only  ap- 
ply to  acknowledgments  taken  subsequent- 
ly to  the  date  the  Act  took  effect,  it 
'should  not  be  limited  in  its  operation,  to 
acknowledgmoits  so  taken.  Lanyon  Zinc 
Oo.  I?.  Brown,  (C.  G.  A.  8th  Cir.  1902) 
1 15  Fed.  150,  63  C.  G.  A.  354. 

The  words  ''shall  be  acknowledged'* 
refer  to  the  time  when  the  acknowledg- 
ment is  produced  in  evidence  rather  than 
of  the  time  when  it  is  taken,  and  if  it 
shall  then  appear  to  be  so  acknowledged 
it  will  be  sumeient.  De  Laval  Separator 
Go.  V,  Vermont  Farm  Mach.  Go.^  (0.  0. 
Vt  1001)  109  Fed.  813. 
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IV.    UABEma  PATENTED  ABTIOLES 

Sec.  490Q.  [Patented  articles  miut  be  marked  as  such.]  It  shall  be  the 
duty  of  all  patentees,  and  their  assigns  and  legal  representatives,  and  of  all 
persons  making  or  vending  any  patented  article  for  or  under  them,  to  give 
sufficient  notice  to  the  public  that  the  same  is  patented ;  either  by  fixing 
thereon  the  word  *  *  patented, ' '  together  with  the  day  and  year  the  patent 
was  granted ;  or  when,  from  the  character  of  the  article,  this  cannot  be  done, 
by  fixing  to  it,  or  to  the  package  wherein  one  or  more  of  them  is  inclosed, 
a  label  containing  the  like  notice ;  and  in  any  suit  for  infringement,  by  the 
party  failing  so  to  mark,  no  damages  shall  be  recovered  by  the  plaintiff, 
except  on  proof  that  the  defendant  was  duly  notified  of  the  infringement, 
and  continued,  after  such  notice,  to  make,  use,  or  vend  the  article  so 
patented,    [fi.  8.] 

Act  of  July  8,  1870,  ch.  230,  1j6  Stat.  L.  203. 

conclusive  evidence  that  it  was  made  un- 
der the  patent  referred  to.  Jones  v.  Van 
Kirk,  (1865)  2  Fish.  Pat.  Cas.  686,  13 
Fed.  Cas.  No.  7,600. 

Stamping  packages. — ^Where  it  is  diffi- 
cult to  stamp  articles  with  the  word  **  pat- 
ented "  by  reason  of  the  size  it  is  sufficient 
that  the  packages  in  which  they  are 
shipped  are  so  stamped  and  labeled,  and 
also  the  invoices.  Sessions  r.  RcMnadka, 
(E.  D.  Wis.  1884)  21  Fed.  124. 

Marking  thing  to  which  patented  arti- 
cle is  attached. —  Notice  of  a  design  pat- 
ent for  a  hatband  on  women's  sailor  hats 
is  not  sufficiently  given  by  printing  the 
words  *\  Lichtenstein  Pennant  Sailor,  Pat. 
Jan.  15th,  1907,"  upon  the  lining  in  the 
inside  of  the  hats,  mere  being  nothing  to 
indicate  that  sudi  notice  rders  to  the 
band.  Lichtenstein  v.  Phipps,  (C.  C.  A. 
2d  Gir.  100»)  168  Fed.  61,  03  C.  C.  A.  483, 
reversing  (S.  D.  N.  Y.  1908)  161  Fed.  578. 

Discretion  of  patentee. —  If  the  article 
is  small  something  must  be  left  to  the 
judgment  of  the  patentee  as  to  whether 
he  will  put  the  mark  on  each  article  or 
affix  a  label  to  the  packages  in  which  the 
articles  are  shipped  and  sold.  Sessions  p. 
R<Hnadka,  (1892)  146  U.  S.  29,  12  6.  Ot. 
799,  36  U.  S.  (L.  ed.)  609. 

Presumption  of  proper  mark. —  It  wiU 
be  ordinarily  prestnned  in  a  suit  for  in- 
fringement that  -the  required  mark  waa 
properly  attached  to  the  article.  6chofield 
V.  Dunlop,  (E.  D.  Pa.  1890)  42  Fed.  323. 

Direct  notice. — Where  direct  notice  of  a 
patent  is  given  to  one  who  is  infringing 
the  same,  neither  damages  nor  profits  are 
recoverable  except  for  infringements  after 
such  notice  was  given.  Lorain  Steel  Co.  v. 
New  York  Swit<*,  etc.,  Co.,  (0.  C.  N.  J. 
1907)   163  Fed.  206. 

When  notice  is  neoessary^i — Notice  of 
infringement  is  necessary  only  when  the 
mark  is  not  attached  as  required  by  the 
above  statute,  and  without  either  such 
mark  or  such  notice  an  infringer  is  inno- 
cent.   Providence  Rubber  Co.  v.  Goodyear, 


of  section. —  The  provision  is  to 
be  read  as  a  j^art  of  the  comprehensive 
l^slation,  desired  to  cover  the  whole 
subject  of  the  rights  and  remedies  of  in- 
ventors, and  as  applicable  to  all  suits  in 
which  damages  are  recoverable.  New  York 
Phannical  Ass'n  v.  Tilden,  (S.  D.  N.  Y. 
1882)    14  Fed.  740. 

These  provisions  apply  as  against  the 
plaintiff  only,  ''if  he  makes  or  sells  the 
artide  patented."  U.  S.  Mitis  Co.  v, 
Carnegie  Steel  Co.,  (W.  D.  Pa.  1898)  89 
Fed.  206;  Campbell  v.  New  York,  <S.  D: 
N.  Y.  1897)  81  Fed.  182. 

Intent  of  section. —  The  clear  meaning 
of  this  section  is  that  the  patentee  or  his 
assignee,  if  he  makes  or  sells  the  article 
patented,  cannot  recover  damages  against 
infringers  of  the  patent,  unless  he  has 
given  notice  of  his  right,  either  to  the 
whole  public,  by  marking  his  article 
**  patented,"  or  to  the  par^cular  defend- 
ants, by  informing  them  of  his  patent 
and  of  their  infringement  of  it.  Dun- 
lap  v.  Schofield,*(1894)  162  U.  S.  244,  14 
S.  Ct.  676,  38  U.  S.  (L.  ed.)  426;  Westing- 
house  Air  Brake  Co.  v.  New  York  Air 
Brake  Co.,  (N.  D.  N.  Y.  1901.)  Ill  Fed. 
741. 

Unused  patent. —  This  section  has  no  ap- 
plication to  a  patent  which  has  lain  abso- 
lutely dormant.  Ewart  Mfg.  Co.  r.  Bald- 
win CHrcle-Chain  Co.,  (C.  C.  Mass.  1898) 
91  Fel  262. 

PxooeM  patent. — Where  the  patent  in 
suit  is  ezclusiv«ly  for  a  process  it  is  not 
witiiin  either  the  letter  or  the  spirit  of 
thM  section.  U.  6.  Mitis  Co.  r.  Carnegie 
Steel  Co.,  (W.  D.  Pa.  1898)  89  Fed.  206. 
This  section  is  not  applicable  to  the  case 
of  a  process  patent,  aiid  the  omission  is 
not  a  bar  to  recovery  for  infringement 
where  the  defendant  has  been  notified,  and 
continues  the  infringement  in  disregard  of 
8U<^  notice.  U.  S.  Mitis  Co.  r.  Midvale 
Steel  Co.,  (£.  D.  Pa.  1904)  136  Fed.  103. 

Under  what  patent  made. —  The  word 
"  patented "  stamped  upon  an  article  is 
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(1870)  9  Wall.  788,  19  U.  S.  (L.  ed.) 
566;  Schofield  r.  Dunlop,  (E.  D.  Pa.  1890) 
42  Fed.  323;  Goodvear  v.  Allyn,  (1868)  G 
Blatchf.  33,  10  Fed.  Cas.  No.  5,656;  Allen 
V.  Deacon,  (1884)  10  Sawy.  (U.  S.)  210. 
To  entitle  the  o^^mer  of  a  design  patent 
to  recover  the  statutory  penalty  ror  its 
infringement,  he  must  nave  duly  marked 
the  patented  articles  made  or  sold  by  him, 
where  there  is  not  proof  of  infringement 
by  the  defendant  after  notice.  Crier  r. 
Innes,  (C.  C.  A.  2d  Cir.  1909)  170  Fed. 
324,  94  C.  C.  A.  508.  modifying  and  affirm- 
ing (C.  C.  Vt.  1908)   160  Fed.  103. 

Nominal  damages  without  notice. — 
Where  a  patented  article  is  not  marked  in 
accordance  with  this  section  and  there  is 
no  aatisfactorv  proof  that  the  defendant 
was  duly  notified  of  the  infringement, 
and  continued  after  such  notice  to  in- 
fringe, only  nominal  damages  can  be  re- 
covered for  the  infringement.  B.  B.  Hill 
Mfg.  Co.  p.  Stewart,  (S.  D.  N.  Y.  1902) 
116  Fed.  927. 

Notice  by  trade  circular. — ^A  trade  cir- 
cular is8U<eKl  in  good  faith  by  the  owner 
of  a  patent;  stating  the  validity  of  his 
patent  and  warning  the  dealers  against 
buying  infringing  articles  sold  by  another, 
and  threatening  suit  for  violations  of  his 
patent,  will  not  be  restrained  by  a  court 
of  equity,  except  to  prevent  fraud  or 
falsehood,  as  he  is  acting  within  his  rights 
and  is  nracticallly  giving  notice  as  re- 
quired by  this  section.  Adriance  r. 
National  Harrow  Co.,  (S.  D.  N.  Y.  1901) 
111  Fed.  637. 

Sufficient  notice. — As  the  sufficient  no- 
tice prescribed  includes  a  specification  of 
the  time  when  the  patent  was  ^-anted, 
any  notice,  verbal  or  written,  that  includes 
this  information  will  suffice.  New  Yoiic 
Pharmical  Ass'n  r.  Tilden,  (S.  D.  N.  Y. 
1882)    14  Fed.  740. 

This  section  is  cited  in  Wright  Co.  t*. 
Herring-Curtiss  Co.,  (C.  C.  A.  2d  Cir. 
1914)  211  Fed.  664,  128  C.  C.  A.  158,  on 
the  question  of  the  sufficiency  of  notice  as 
a  basis  for  danrages  and  prolits,  to  charge 
an  individual  and  also  a  corporation 
which  he  thereafter  organized,  to  exploit 
his  machine,  and  of  which  he  was  an 
officer. 

Proof  of  notice. —  The  burden  rests  on 
the  complainant,  in  a  suit  for  infringe- 
ment, to  allege  and  prove  such  notice 
either  to  the  public  generally  by  such 
nmrking  of  the  patented  article,  or  by 
direct  notice  to  the  defendant.  Lorain 
Steel  Co.  i\  New  York  Switch,  etc.,  Co., 
iC.  C.  N.  J.  1907)  163  Fed.  205.  An  ad- 
mission of  notice  by  defendant  by  failing 
to  deny  it  in  the  answer  did  not  relieve 
complainant  from  the  burden  of  proving 
the  date,  and  where  that  question  was  not 
adjudicated  by  an-  interlm^utory  decree 
finding  infringement  and  directing  an  ac- 
counting, such  date  must  be  proved  be- 
fore the  master  to  afford  any  basis  for 
an  accounting.     Lorain  8teel  Co.  v.  New 


York  Switch,  etc.,  Co.,  (C.  C.  N.  J.  1907) 
153  Fed.  205. 

Infringements  before  and  after  notice. 
— When  a  patented  article  is  not  marked 
in  accordance  with  this  section  recovery 
shall  not  be  had  upon  infringements  oc- 
curring while  the  infringer  is  ignorant  of 
the  patent  under  the  conditions  stated  in 
the  statute,  but  shall  be  limited  to  the 
infringements  arising  after  notice.  Allen 
r.  Deaccm,  (C.  C.  Cal.  1884)  21  Fed.  122. 

Infringer's  knowledge  of  patent. —  If 
the  article  is  marked  as  required  by  the 
above  statute  an  infringer  is  liable  al- 
though he  had  no  knowledge  of  the  exist- 
ence of  the  letters  patent.  Hogg  r.  Gim- 
bel,  (K.  D.  Pa.  1899)  94  Fed.  518. 

Effect  of  cost  of  marking.—  The  fact 
that  the  stamping  of  a  patented  article 
with  the  word  "  patentea ''  >vould  so  in- 
crease the  cost  tnat  no  profit  could  be 
made  out  of  the  patent  is  not  sufficient 
to  avoid  the  requirements  of  this  section. 
The  character  of  the  article  is  the  only 
ground  for  omitting  to  fix  the  mark  upon 
the  article  itself.  Smith  t\  Walton,  (S. 
D.  N.  Y.  1893)  56  Fed.  499;  Putnam  «. 
Sudhoff,  (1874)  1  B.  &  A.  Pat.  Cae. 
198,  20  Fed.  Cas.  No.  11,483. 

Presumption  of  knowledge. —  But  when 
the  infringer  has  copie<l  the  design  his 
knowledge  of  the  patent  will  be  presumed, 
unless  it  is  shown  that  no  notice  of  the 
patent  was  attached  to  the  article.  Scho- 
field r.  Dunlap,  (E.  D.  Pa.  1890)  42  Fed. 
323;  Smith  v.  Stewart,  (E.  0.  Pa.  1893) 
55  Fed.  481. 

Burden  of  proof. —  The  plaintiff  must 
allege  and  prove  affirmatively  the  marking 
of  the  article  or  the  notice  to  the  infring- 
ers required  by  this  section  in  order  to 
obtain  damages  or  the  penalty  fixed  by 
the  Act  of  Feb.  4,  1887.  Dunlap  v.  Scho- 
field, (1894)  152  U.  S.  244,  14  S.  Ct.  676, 
38  U.  S.  (L.  ed.)  426;  reversing  (E.  D. 
Pa.  1890)  42  Fed.  323;  Pairpoint  Mfg. 
Go.  r.  Eldridge  Co,,  (C*  C.  Conn.  1896) 
71  Fed.  307;  National  Co.  t:.  Belcher,  (B. 
D.  Pa.  1895)  68  Fed.  665. 

Where  put  in  issue,  the  complainant 
in  a  suit  for  infringement  of  a  patent  for 
a  machine  is  required  to  prove  affirma- 
tively that  machine  made  thereunder  were 
marked  as  required  by  this  section,  or 
that  notice  of  infringement  was  given  to 
the  defendant  to  entitle  complainant  to 
recover  damages  for  infringement  prior 
to  the  filing  of  the  bill.  American  Cara- 
mel Co.  r.  Mills,  (C.  a  A.  3d  ar.  1907) 
162  Fed.  147,  89  C.  C.  A.  171. 

If  a  plaintiff  neglects  to  prove  that  his 
patented  article  was  stamped,  or  that  he 
gave  to  the  infringer  the  notice  reauired 
by  this  section,  a  jury  cannot  aw*ard  him 
more  than  nominal  damages.  McOomb  r. 
Brodie  (1871)  1  Woods  153,  15  Fed.  Cas. 
No.  8,708. 

Averment  of  want  of  knowledge. —  The 
defendant    who    relies    upon    a   want   of 
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knowledge  on  his  part  of  the  actual  exist- 
ence of  the  patent  should  aver  the  same 
in  his  answer,  that  the  plaintiff  may  be 
dnly  advised  of  the  defense.  Providence 
Rubber  Co.  v.  Goodyear,  (1870)  9  Wall. 
788,  19  U.  S.  (L.  ed.)  566:  Allfen  r.  Dea- 
con,  (1884)  10  Sawy.  (U.  S.)  210,  (C.  C. 
CaL  1884)  21  Fed.  122;  Sessions  r.  Ro- 
madka,  (1892)  145  U.  S.  29,  12  S.  Ot.  799 
36  U.  S.   (L.  ed.)  609. 

Defense  of  bo  allegation  of  compliance 
with  section. —  In  an  action  for  an  al- 
leged infringement  where  the  bill  fails  to 
allege  that  the  patented  artielee  were 
marked  as  provided  by  this  section  and 
R.  S.  sec.  4933,  infra,  p.  383,  and  the 
answer  makes  no  denial  of  that  fact,  this 
defense  is  still  open  to  the  defendant  with 
respect  to  both  damages  and  penalties  and 
an  accounting  for  profits.  Lowell  Mfg. 
Co.  r.  Hogg.  (C.  C.  Mass.  1896)  70  Fed. 
787. 

Liability  of  seller.— The  public  notice 
by  marking,  under  this  section  gives  no 
information  whatever  to  the  seller  of  an 
infringement  committed  by  the  manufac- 
turer, and  that  section  has  no  such  pur- 
pose. Gimbel  v.  Hogg,  (C.  C.  A.  3d  Cir. 
1890)  97  Fed.  791,  38  C.  C.  A.  410. 

One  who  sells  an  article  containing  such 
infringing  design  is  not  liable  unless  he 
knows  that  he  is  infringing,  and  such 
knowled^  cannot  be  presumed  from  the 
notice  given  to  the  public  by  the  patentee's 
oomplianee  with  section  4900  of  the  Re- 
vised Statutes.  Hogg  v.  Gimbel,  (E.  D. 
Pa.  1899)   94  Fed.  518. 


Nominal  damages  for  infringement. — 
Failure  to  affix  the  required  mark  will 
not  prevent  recovery  of  nominal  damages 
for  infringement.  McComb  v.  Brodie, 
(1871)  1  Woods  163,  15  Fed.  Cas.  No. 
8,708. 

Right  to  in}unction.-7  This  statute  only 
takes  away  the  right  of  a  plaintiff  to  re- 
cover damages,  and  does  not  affect  the 
right  to  an  injunction.  New  York  Phar- 
macal  Ass'n  v.  Tilden,  (S.  D.  N.  Y.  1882) 
14  Fed.  740;  Horn  r.  Bergner,  (C.  C. 
Md.  1895)  68  Fed.  428;  Goodyear  v. 
Allyn,  (1868)  6  Blatchf.  33,  10  Fed.  Cas. 
No.  5,565. 

Right  to  accounting. —  In  a  suit  in 
equity  for  infringement  of  a  patent  by  a 
party  who  failed  to  mark  the  articles 
made  thereunder  as  required  by  R.  S. 
sec.  4900,  he  may  neverthelees  be  decreed 
an  accounting  on  account  of  infringe* 
ment  committed  by  defendant  after  notice 
given  by  the  filing  of  the  bill,  Malmen 
V.  Union  Special  Mach.  Co.,  (C.  C..A, 
3d  Cir.  1908)  16«5  Fed.  440,  91  C.  C.  A. 
384,  aprming  (E.  D.  Pa.  1908)  161  Fed. 
748. 

Failure  to  mark. — While  the  provisions 
of  this  section  deprive  a  complainant 
of  the  right  to  recover  damages  by  reason 
of  failure  to  mark,  he  is  not  thereby  de- 
prived in  a  proper  case  of  his  right  to  an 
accHiunting  for  the  defendant's  profits. 
Rollman  Mfg.  Co.  r.  Universal  Hardware 
Works,  (K.  D.  Pa.  1913)  207  Fed.  97. 


Sec.  4901.  [Penalty  for  falsely  marking  or  labeling  articles  as  pat- 
ented.] Every  person  who,  in  any  manner,  marks  upon  anything  made, 
used,  or  sold  by  him  for  which  he  has  not  obtained  a  patent,  the  name  or 
any  imitation  of  the  name  of  any  person  who  has  obtained  a  patent  there- 
for without  the  consent  of  such  patentee,  or  his  assigns  or  legal  representa- 
tives; or 

"Wlio,  in  any  manner,  marks  upon  or  affixes  to  any  such  patented  article 
the  word  **  patent  "  or  **  patentee,"  or  the  words  **  letters-patent,'*  or  any 
word  of  like  import,  with  intent  to  imitate  or  counterfeit  the  mark  or  device 
of  the  patentee,  without  having  the  license  or  consent  of  such  patentee  or 
his  assigns  or  legal  representatives;  or 

Who,  in  any  manner,  marks  upon  or  affixes  to  any  unpatented  article  the 
word  **  patent,''  or  any  word  importing  that  the  same  is  patented,  for  the 
purpose  of  deceiving  the  public,  shall  be  liable,  for  every  such  offense,  to  a 
penalty  of  not  less  than  one  hundred  dollars,  with  costs;  one-half  of  said 
penalty  to  the  person  who  shall  sue  for  the  same,  and  the  other  to  the  use 
of  the  United  States,  to  be  recovered  by  suit  in  any  district  court  of  the 
United  States  within  whose  jurisdiction  such  offense  may  have  been  com- 
mitted.    [JB.  8.] 

Act  of  July  8,  1S70,  ch.  230,  16  Stat.  L.  203. 

Constmction. —  This  section  must  be  tion  may  not  be  recovered  where  the  arti> 
construed  with  R.  S.  sec.  4900,  supra,  p.  cles  are  not  marked  as  required  by  that 
283,  and  the  penalty  provided  by  thia  sec-       section;  nor  is  the  marking  of  the  case  or 
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package  containing  patented  articles  suffi- 
cient to  entitle  the  patentee  to  recover 
the  penalty  prescribed  herein  where  the 
articlcB  themselves  are  capable  of  being 
marked.     Smith  t?.  Walton,   (S.  D.  N.  Y. 

1892)  61  Fed.  17. 

"  The  patentee "  referred  to  in  clause 
two  can  be  none  other  than  the  patentee  of 
■**  such  patented  article/'  so  that  not  only 
its  plain  and  natural  meaning,  but  the 
necessary  meaning  of  the  language  of  the 
statute,  is  restricted  to  the  article  claimed 
in  the  patent  of  the  patentees  whose  mark 
is  counerfeited.  French  v.  Foley,  (S.  D. 
N.  Y.  1882)  11  Fed.  801;  Lewis  v.  Hitch- 
cock, (S.  D.  N.  Y.  1882)  10  Fed.  4;  U.  S. 
V.  Taylor,  (S.  D.  111.  1880)  3  Fed.  663. 

If,  upon  a  patented  article,  a  stamp  is 
put  not  of  the  patentee  of  that  article  but 
of  some  other  patentee  who  never  pat- 
ented the  article  so  stamped  and  never 
claimed  it  as  his,  such  a  case  is  not 
within  the  second  subdivision.  French  v, 
Foley,   (S.  D.  N.  Y.   1882)    11  Fed.  801. 

Intent  of  section. — The  first  bwo  clauses 
of  this  section  are  evidently  intended  to 
protect  the  patentee  of  a  patented  arti- 
cle against  tne  fraudulent  use  of  his  name 
or  device  upon  a  spurious  article,  and  the 
third  clause  is  intended  to  protect  the 
public  against  the  fraudulent  use  of  the 
word  "  patent.*'  Oliphant  i>.  Salem  Flour- 
ing Mills  Co.,  (1878)  3  B.  &  A.  Pat. 
Oas.  256,  18  Fed.  Cas.  No.  10,486. 

Scope  of  section. —  The  prohibition  of 
marking  articles  not  patents!  as  patented, 
with  penalty,  is  limited  to  ''the  purpose 
of  deceiving  the  public."  It  does  not  pro- 
vide for  invalidating  the  patent  by  the 
marking.  Dade  v.  Boorum,  (S.  D.  N.  Y. 
1903)   121  Fed.  136. 

Violation  of  first  two  clauses. —  Where 
a  machine  is  marked  "patented"  if  it 
does  not  contain  the  improvem^ts  set 
forth  and  claimed  in  the  letters  patent 
as  marked  upon  it,  the  case  does  not  come 
under  the  firat  two  clauses  of  this  section. 
Russell  V.  Newark  Mach.  Oo.  (S.  D.  Ohio 

1893)  66  Fed.  297. 

Truth  of  label.—  The  fact  that  the  label 
was  untrue  does  not  preclude  a  defendant 
from  showing  that  he  had  adequate  reason 
to  believe  that  it  was  true,  and  that  he 
had  taken  competent  and  authoritative 
advice  upon  the  subject.  Lawrence  v. 
Holmes,  (D.  C.  Conn.  1891)   45  Fed.  367. 

Necessity  of  patentee's  mark. — a  pat- 
onteee  who  has  not  stamped  his  product  as 
required  by  R.  S.  sec.  4900,  supra,  p.  283, 
altiiougfa  for  the  reason  that  the  cost  of 
stamping  would  destroy  his  profits,  can- 
not bring  an  action  for  infringement  un- 
der this  section.  Smith  v.  Walton,  (S. 
D.  N.  Y.  1892)   61  Fed.  17. 

Articles  not  patented. — Apart  from  pat- 
ents any  one  may  make  anything  in  any 
form  and  may  copy  with  exactness  that 
which  another  has  produced,  without  in- 
•licting  any  legal  injury  unlets  he  attrib- 


utes to  that  which  he  has  made  a  false 
origin  by  claiming  it  to  be  the  manufac- 
ture of  another  person.  Fairbanks  v. 
Jacobus,  (1877)  14  Blatchf.  337,  8  Fed. 
Cas.  No.  4,608. 

"Patent  applied  for."— After  an  appli- 
cation  is  filed  for  a  patent  the  article 
may   be   stamped   "patent    applied    for. 
Schwebel  v.  Bothe,   (£.  D.  Mo.  1880)   40 
Fed.  478. 

Surplusage  of  marks. —  Where  an  arti- 
cle is  marked  "patented"  and  also 
stamped  "  patent  applied  for  "  the  former 
mark  will  be  treated  as  mere  surplusage 
in  the  absence  of  any  intent  to  deceive 
the  public,  where  it  was  there  placed  un- 
der the  advice  of  counsel  and  by  a  mis- 
understanding of  the  law.  A.  *B.  Dick 
Co.  t%  Fuerth,  (C.  C.  N.  J.  189(3)  57  Fed. 
834. 

Patent  allowed  but  not  issued.— The 
word  "patented"  may  be  affixed  when  a 
patent  has  been  allowed  but  not  issued. 
Lauferty  v.  Wheeler,  (1882)  11  Daly  (N. 
Y.)  194. 

Intent  to  secure  patent  later. —  The  of- 
fense is  not  excused  by  an  intention  to 
secure  a  patent  later  on  if  it  was  intended 
to  deceive  the  public.  Nichols  v.  Newell, 
(1863)  1  Fish.  Pat.  Cas.  647,  18  Fed. 
Cas.  No.  10,246;  Stephens  v.  Caldwell, 
22  Fed.  Cas.  No.  13,367 ;  Walker  v.  Hawx- 
hurst,  ( 1867 )  5  Blatchf.  494,  29  Fed.  Cas. 
No.  17,071. 

Expired  patents. —  The  manufacturer  of 
an  article  which  has  beea  patented  can 
affix  upon  such  article  the  word  "pat* 
ented"  or  any  other  word  of  similar  im- 
port after  the  patent  has  exj^ired.  Such 
an  article  does  not  come  within  the  mean- 
ing of  the  above  statute.  Wilson  v.  Singer 
Mfg.  Co.,  (N.  D.  HI.  1882)  12  Fed.  57, 
affirmmg  (1879)  9  Biss.  173,  30  Fed.  Oas. 
No.  17,836.  Where  a  patent  on  an  article 
has  expired  no  action  will  lie  for  the 
penalty  under  this  section  for  the  copying 
of  the  name  of  such  an  article,  where 
there  is  no  pretense  or  intention  to  claim 
that  it  was  manufactured  by  the  holder 
of  the  expired  patent.  Fairbanks  v. 
Jacobus,  (1877)  14  Blatchf.  337,  8  Fed. 
Cas.  No.  4,608. 

Nonpatentable  articles. —  The  penalty  is 
incurred  by  marking  an  unpatented  arti- 
cle with  the  word  **  patent "  whether  the 
name  is  patentable  or  not.  Oliphant  v. 
Salem  Flouring  Mills  Co.,  (1878)  3  B. 
&.  A.  Pat.  Cas.  266,  18  Fed.  Cas.  No. 
10,486.  In  U.  S.  v.  Morris,  (1866)  2 
Bond  23,  26  Fed.  Oas.  No.  15,814,  Mr. 
Justice  Leavitt  expressed  the  opinion  that 
this  statute  did  not  apply  to  nonpatent- 
able articles. 

The  possibility  of  deceiving  the  public 
must  exist,  therefore  the  article  marked 
must  be  one  which  appears  to  be  lawfully 
patentable.  Oliphant  r.  Salem  Flouring 
Mills  Co.,  (1878)  5  Sawv.  128,  18  Fed. 
Cas.  No.  10,486;  U.  S.  v/Morris,   (1866) 
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S  Fiah.  Pat.  Gas.  72,  26  Fed.  Gas.  No. 
15,814;  Winne  v.  Snow,  (S.  D.  N.  Y. 
18S4 )  19  Fed.  607. 

Intent  to  deceive. —  The  marking  must 
have  been  done  with  the  intent  to  d^eive 
the  public  and  consequently  with  knowl- 
edge of  the  falsity  of  the  claim.  Nichols 
e.  Newell,  (1853)  1  Fish.  Pat.  Gas.  i^il, 
18  Fed.  Gas.  No.  10,246;  Stephens  v.  Gald- 
well,  22  Fed.  Caa.  No.  13,367;  Walker  v. 
Hawxharst,  (1867)  5  Blatchf.  494,  29 
Fed.  Gas.  No.  17,071;  Hotchkiss  r.  Samud 
Gupples  Wooden- Ware  Go.,  (E.  D.  Mo. 
1891)  53  Fed.  1018;  Lawrence  r.  Holmes, 
(D.  G.  Gonn.  1891)  46  Fed.  357.  To  au- 
thorize the  recovery  of  the'  penalty  i6r 
maricing  upon  or  affixing  to  an  unpatented 
Article  a  word  importing  that  the  same  is 
patented  for  the  purpose  of  deceiving  the 
public,  such  purpose  must  be  proved,  and 
where  the  article  is  sufficiently  like  that 
described  in  a  patent  to  permit  of  an 
honest  belief  that  it  is  within  the  patent, 
although  on  a  construction  of  the  patent 
the  court  is  required  to  rule  that  it  it 
not,  the  question  of  the  intent  of  defend- 
ant in  marking  it  as  covered  by  the  pat- 
ent is  one  for  the  jury.  Star  Mfg.  Go.  v. 
Crescent  Forge,  etc.,  Go.,  (G.  G.  A.  7th 
Gir.  1910)  179  Fed.  856,  103  C.  C.  A. 
342. 

Presumed  intention  to  deceive. —  If  a 
person  marks  an  unpatented  article  with 
the  word  "patent"  the  presumption  is, 
until  the  contrary  appears,  that  the  mark 
was  placed  on  the  article  with  the  in- 
tention to  deceive.  Oliphant  v.  Salem 
Flouring  Mills  Go.,  (1878)  3  B.  A  A. 
Pat.  Gas.   256,   18  Fed.   Gas.  No.   10,486. 

Marking  article  not  sold. —  Markins:  an 
article  with  intent  to  deceive  is  an  offense 
although  the  article  be  not  sold,  but  the 
selling  of  an  article  innocently  marked 
is  not  an  offense.  Nichols  r.  Newell, 
(1853)  1  Fish.  Pat.  Gas.  647,  18  Fed.  Gas. 
No.  10,245. 

Nature  of  action. —  This  is  a  qui  tarn 
action.  Winne  v.  Snow,  (S.  D.  N.  Y. 
1884)  19  Fed.  507;  Pentlarge  i*.  Kirby, 
(8.  D.  N.  Y.  1884)  19  Fed.  501.  Actions 
under  this  section  and  R.  S.  sec.  4065 
(see  CoPTSiOHT,  vol.  2,  p.  581,  sec.  25)  are 
penal  actions,  and  the  defendants,  there- 
fore, cannot  be  required  to  furnish  evi- 
dence against  themselves.  Newgold  r. 
American  Electrical  Novelty,  etc.,  Go., 
(S.  D.  N.  Y.  1901)   108  Fed.  341. 

Interest  of  plaintiff. —  It  is  not  neces- 
sary that  the  plaintiff  have  a  special  in- 
terest in  the  subject  or  have  sustained  any 
actual  injury,  as  the  action  herein  pro- 
vided for  may  be  brought  by  any  ptTHon 
who  pleases  to  sue.  Pentlarge  v.  Kirby, 
(8.  D.  N.  Y.  1884)  19  Fed.  501;  Winm* 
tr.  Snow,  (S.  D.  N.  Y.  1884)  19  Fed.  507. 
One-haif  of  any  recovery  in  any  such  auits 
may  go  to  whomsoever  it  may  please  to 
sue,  though  the  plaintiff  have  no  special 
interest  in  the  subject,  and  may  not  have 


sustained  an  actual   injury.       Pentlarge 
V,  Kirby,  (S.  D.  N.  Y.  1884)  19  Fed.  501. 

Any  natural  person  is  here  meant  in 
accordance  with  the  general  rule  that 
qui  tarn  actions  of  this  sort  cannot  ue 
brought  by  a  corporation.  U.  6.  v.  Mor- 
ris, (1866)  2  Bond  23,  26  Fed.  Cas.  Xu. 
15,814. 

In  name  of  informer. —  The  suit  muHt 
be  brought  in  the  name  of  the  informer 
and  not  of  the  United  States.  Oliphant 
17.  Salem  Flouring  Mills  Go.,  (1878)  5 
Sawy.  128,  18  Fed.  Gas.  No.  10,486;  U.  S. 
t*.  Morris,  (1866)  2  Bond  23,  26  Fed. 
Cas.  No.  15,814. 

Misjoinder  of  parties  plaintiff. — A  suit 
under  this  section  is  a  qui  tarn  action  to 
recover  a  penalty,  and  it  is  not  a  mis- 
joinder of  parties  plaintiff  where  the 
plaintiff  states  that  he  sues  for  himself 
as  well  as  for  the  United  States.  Winiie 
f.  Snow,  (S.  D.  N.  Y.  1884)   19  Fed.  507. 

Liability  of  corporation. — A  corporation 
is  a  ''person,"  within  the  meaning  of 
this  section,  which  imposes  a  penalty  on 
"  every  person  "  who  marks  an  unpatented 
article  with  any  word  importing  that  the 
same  is  patented  for  the  purpose  of  de- 
ceiving the  public,  and  may  be  convicted 
of  such  offense.  Star  Mfg.  Go.  v.  Gres- 
cent  Forge,  etc.,  Go.,  (C.  C.  A.  7th  Gir. 
1910)  179  Fed.  856,  103  G.  G.  A.  342. 
A  corporation  may  be  held  liable  for  vio- 
lations of  this  statute  committed  by  its 
superintendent.  Tompkins  r.  BiutteHieid, 
(G.  G.  Mass.  1885)   96  Fed.  556. 

Citisenship  of  parties. —  In  actions  based 
upon  this  statute  the  citizenship  of  the 
parties  is  immaterial.  Winne  v.  Snow, 
(8.  D.  N.  Y.  1884)   19  Fed.  507. 

Where  brought. — ^An  action  under  this 
section  must  be  brought  in  the  District 
Gourt  for  the  district  in  which  the  stamp- 
ing or  marking  was  actually  done.  Winne 
V.  Snow,  (S.  D.  N.  Y.  1884)  19  Fed.  507; 
Pentlarge  t?.  Kirby,  (S.  D.  N.  Y.  1884) 
19  Fed.  501. 

The  particular  specification  of  the  dis- 
trict wherein  the  remedy  is  to  be  purmied 
must  be  interpreted  as  a  limitation  con- 
fining the  plaintiff  to  the  district  where 
the  offense  is  committed,  and  the  fact 
that  articles  mark^  in  violation  of  this 
section  are  taken  into  another  district, 
although  with  intent  there  fo  defraud, 
does  not  give  a  right  of  action  there. 
Pentlarge  v.  Kirby,  (S.  D.  N.  Y.  1884) 
19  Fed.  501. 

Within  five  years. —  The  marking  must 
have  been  done  within  five  years  of  the 
time  when  suit  is  brought.  Hotchkiss  r. 
Samuel  Gupples  Wooden- Ware  Go.,  (E.  D. 
Mo.  1891)   53  Fed.  1018. 

Sufficiency  of  declaration  or  complaint. 
—  The  sufficiency  of  tlie  declaration  or 
complaint  is  to  be  determined  according 
to  the  rules  which  apply  to  civil  actioiM. 
and  according  to  the  practice  of  the  states 
in   similar  actions   at  common   law,   and 
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not  according  to  the  analogies  of  criminal 
procedure.  Fish  t?.  Manning,  (S.  D.  N. 
Y.  1887)  31  Fed.  340. 

Statute  must  be  pleaded. —  In  an  action 
for  a  penalty  under  this  section,  the  stat- 
ute imposing  it,  and  the  section  thereof, 
must  be  pleaded  with  certainty,  and  it 
is  improper  to  refer  to  different  statutes 
without  specifying  which  is  relied  on. 
Fish  V,  Manning,  (S.  D.  N.  Y.  1887)  31 
Fed.  340. 

Averment  of  act  against  statute. — As 
an  action  for  a  penalty  is  founded  on  the 
statute  only,  the  complaint  must  aver  the 
act  to  be  contra  formam  statuti,  Parker 
r.  Haworth,  (1848)  4  McLean  370,  18 
Fed.  Cas.  No.  10,738. 

Denial  of  statutory  exceptions. — All  the 
conditions  or  qualifications  which  the 
statute  itself  makes  exceptions  in  consti- 
tuting the  offense  should  be  negatived  by 
the  pleader.  Fish  v.  Manning,  (S.  D.  N. 
Y.  1887)    31  Fed.  340. 

Averment  of  deceit.— An  avenn«ent  in  a 
complaint  that  sales  were  made  for  the 
purpose  of  deceiving  the  public  is  not 
pertinent  to  a  cause  founded  upon  the 
stamping  of  patented  articles,  but  it  is 
pertinent  only  where  the  stamping  is 
uipon  impatented  articles.  This  objec< 
tion,  however,  is  not  available  upon  de- 
murrer. Fish  r.  Manning,  (S.  D.  N.  Y. 
1887)   31  Fed.  340. 

Allegation  of  date  of  offense. —  It  is  not 
necessary  that  the  exact  date  when  the 
offense  was  committed  should  be  alleged. 
In  or  about  a  certain  time  is  sufficient. 
Fish  V.  Manning,  (S.  D.  N.  Y.  1887)  31 
Fed.  340. 

Allegation  of  definite  patents. —  VVIiere 
the  only  allegation  in  the  complaint  is 
that  certain  marked  machines  are  not 
covered  by  certain  dated  and  numbered 
patents  or  any  other  patent  of  that  same 
date,  this  is  a  specific  and  limited  allega- 
tion and  cannot  be  expanded  into  a  gen- 
eral allegation  that  the  machines  were 
unpatented  so  as  to  bring  the  case  within 
the  provisions  of  the  third  clause  of  this 
section.  Russell  r.  Nerwark  Mach.  Co., 
(8.  D.  Ohio  1893)    55  Fed.  297. 

Proof  of  patentability. —  In  an  action 
under  this  section  the  plaintiff  is  not 
called  upon  to  allege  or  prove  that  the 
articles  stamped  were  capable  of  being 
patented.  Oliphant  i;.  Salem  Flouring 
Mills  Co.,  (1878)  6  Sawy.  128.  18  Fed. 
Cas.  No.  10,486;  VVinne  v.  Snow,  (S.  U. 
N.  Y.  1884)   19  Fed.  507.      Oantra  U.  8. 


V.  Morris,  (1866)  2  Bond  23,  26  Fed. 
Oas.  No.  15,814. 

Averment  of  special  damage. — Any  in- 
former is  entitled  to  the  same  recovery 
as  any  otiier  person  specially  injured. 
Therefore,  matter  set  up  in  the  complaint 
as  special  damage  to  the  plaintiff  is  un- 
necessary and  irrelevant;  but  where  this 
special  matter  is  not  plainly  stated  as 
a  separate  cause  of  action  and  no  relief 
is  prayed  for  in  reference  to  it  as  irrele- 
vant matter,  it  may  be  stricken  out  on 
motion  under  the  New  York  Code  of  Pro- 
cedure, but  it  cannot  be  objected  to  by  a 
demurrer.  Winne  v.  Snow,  (S.  D.  N.  Y. 
1884)  19  Fed.  507. 

Demurrable  complaint. — A  complaint  in 
an  action  under  this  statute  for  stamping 
the  word  "  patented ''  on  a  patented  arti- 
cle without  authority  is  demurrable  where 
it  shows  that  the  original  articles  manu- 
factured by  tlie  plaintiff  were  not  so 
marked  as  required  by  section  4900. 
Smith  V.  Walton,  (S.  D.  N.  Y.  1893)  56 
Fed.  499. 

The  allegations  and  proof  must  correr 
opond.  Hawley  v.  Bagley,  11  Fed.  Oa«. 
No.  6,248. 

Nonmarking  as  defense  to  infringement. 
—  This  section  does  not  apply  to  actions 
for  infringement,  and  in  such  a  suit  a 
defendant  cannot  avail  himself  of  the  de- 
fense that  he  has  not  marked  or  labeled 
the  infringing  machines  as  patented,  and 
especially  so  when  no  such  defense  is  set 
up  in  the  answer.  Herring  v.  Ckige^ 
(1878)  15  Blatchf.  124,  12  Fed.  Cas.  No. 
6,422. 

Penalty. —  The  penalty  of  "  not  less  than 
one  hundred  dollars  "  is  a  penalty  of  not 
more  than  one  hundred  dollars.  Stimp- 
son  V,  Pond,  (1865)  2  Curt.  502,  23  Fed. 
Cas.  No.  13,455. 

Penalty  for  each  article  marked. —  The 
penalty  is  not  recoverable  for  each  arti- 
cle marked,  but  whore  so  marked  upon 
one  day  as  one  otmtinuous  act,  it  consti- 
tutes but  one  offense.  Hotchkiss  t\ 
Samuel  Cupples  Wooden-Ware  C-o.,  (E.  D. 
Mo.  1891)  53  Fed.  1018;  Hoyt  r.  Com- 
puting Scale  Co.,  (S.  D.  Ohio  1899)  96 
Fed.  250. 

Injunction. —  An  injunction  will  be  is- 
sued for  the  stamping  or  making  articles 
coptrary  to  the  statute  without  examina- 
tion of 'the  question  of  the  validity  of  the 
patent  involved.  Washburn,  etc.,  Mfg. 
Co.  r.  Haish,  (1879)  9  Biss.  141,  29  Fed. 
Cas.  No.  17,217. 


V.    8UIT8  FOR  INFRINGEMENT 

Sec.  4919.     [Suits  for  infringement;   damages.]   Damages  for  the 

infringement  of  any  patent  may  be  recovered  by  action  on  the  ease,  in  the 
name  of  the  party  interested,  either  as  patentee,  assignee,  or  grantee.  And 


PATENTS 


289 


whenever  in  any  such  action  a  vordict  is  rendered  for  the  plaintiff,  the 
court  may  enter  judgment  thereon  for  any  sum  above  the  amount  found  by 
the  verdict  as  the  actual  damages  sustained,  according  to  the  circumstances 
of  the  case,  not  exceeding  three  times  the  amount  of  such  verdict,  together 
with  the  costs.     [B.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  207. 

By  the  Act  of  June  2&,  1910,  eh.  423,  infraf  p.  375,  provisions  were  made  for  the 
recovery,  in  the  Court,  of  Claims,  of  compens&tion  fot  the  unauthorized  use,  by  the 
United  States,  of  an  invention  covered  by  a  patent. 

Appeals  to  the  Supreme  Court  of  the  United  States  from  the  Court  of  Appeals  of  the 
Dint  net  of  Columbia  were  authorized  by  section  260  of  the  Judicial  Code.  See 
Judiciary,  vol.  5,  p.  W3. 

Jurisdiction  of  suits  in  patent  cases  was  conferred  on  the  District  Courts  by  the 
Judicial  Code,  S  48,    See  Judiciary,  vol.  5,  p.  16. 


I.  Who  may  sue  for  infringement,  289 
n.  Who  liable  for  infringement,  296 
ni.  Joining  or  splitting  causes  of  ac- 
tion, 300 
IV.  Pleading,  300 
V.  Recovery,  302 

I.  Who  Mat  Suk  cob  Infrtnoement 

Party  in  interest. — A  suit  for  infringe- 
ment whether  at  law  or  in  equity  must 
be  brought  by  the  party  in  interest  in 
his  own  name.  Goldsmith  f;.  American 
Paper  Collar  Co.,  (S.  D.  N.  Y.  1880)  2 
Fed.  239;  Ix)rillard  r.  Standard  Oil  Co., 
(S.  D.  N.  Y.  1880)    2  Fed.  902. 

Interest  of  plaintiff  at  law. —  In  an  ac- 
tion at  law  the  plaintiff  need  not  own  nor 
have  any  interest  in  a  patent  at  the  time 
of  the  bringing  of  an  action  for  an  in- 
fringement if  he  were  sufficiently  inter- 
ested in  tlie  patent  when  the  infringement 
was  committed.  Spring  v.  Domestic  Sew- 
ing.Mach.  Co.,  (C.  C.  N.  J.  1882)  13  Fed. 
446;  Moore  v.  Marsh,  (1868)  7  Wall.  515, 
19  l\  S.   (L.  ed.)  37. 

Interest  of  complainant  in  equity.- -  Tn 
a  snit  in  equity  for  an  injunction  the 
complainant  must  be  interested  in  the 
patent  or  in  the  prevention  of  infringe- 
ment thereof  at  the  time  when  the  action 
is  brought.  Waterman  r.  Mackenzie,  (S. 
D.  N.  Y.  1886)  29  Fed.  316;  Lettelier  v. 
Mann,  (S.  D.  Cal.  1897)  79  Fed.  81. 

Applicant  for  patent. — An  applicant  for 
a  patent,  while  his  application  is  pending 
in  the  patent  office,  has  no  exclusive  right 
to  the  invention  which  will  sustain  a  suit 
in  equity  by  him  to  enjoin  another  from 
using  the  same  and  for  an  accounting,  al- 
though it  is  shown  that  while  he  was  the 
original  inventor,  defendant  wrongfully 
and  by  fraud  has  secured  a  patent  to  him- 
self for  the  invention.  The  patent  laws 
contemplate  that  the  right  to  a  patent 
shall  in  all  cases  be  determined  in  the 
first  instance  by  the  patent  office.  Stand- 
ard Scale,  etc.,  Co.  v.  McDonald,  (W.  D. 
Mo.  1904)   127  Fed.  709. 

Delegation  by  party  in  interest. —  'llie 
imrty  in  interest  cannot  delegate  the 
right  to  another  person  to  bring  the  suit 


in  the  name  of  such  other  person  when 
the  suit  is  not  for  the  benefit  in  any  way 
of  such  person,  (loldsmith  r.  American 
Paper  Collar  Co.,  (S.  D.  N.  Y.  1880)  2 
Fed.  239. 

Disclaimant  of  interest. — A  party  dis- 
claiming all  interest  in  a  patent,  of  in  a 
decree  rendered  for  the  infringement 
thereof,  need  not  be  made  a  party  com- 
plainant. Graham  v.  Geneva  Lake  Craw- 
ford Mfg.  Co.,  (E.  D.  Wis.  (1880)  11  Fed. 
138. 

Suit  by  married  woman. — A  suit  for  an 
infringement  of  a  patent  owned  by  a 
married  woman  may  be  brought  in  the 
United  States  federal  court  for  the  south- 
ern district  of  New  York  in  the  married 
woman's  own  name  and  without  joining 
her  husband  as  a  party.  By  the  laws  of 
New  York  legal  title  to  a  pa^nt  is  in  a 
married  woman  and  she  may  maintain 
any  such  suit  in  her  own  name.  Lorillard 
V.  Standard  Oil  Co.,  (8.  D.  N.  Y.  1880) 
2  Fed.  902. 

Several  parties  in  interest. —  Where 
there  are  several  parties  in  interest  they 
should  all  be  maae  parties  to  a  suit  in 
equity  for  infringement.  Dick  r.  Stnith- 
ers,  (W.  D.  Pa.  1885)  25  Fed.  lOS; 
Hewitt  r.  Pennsylvania  Steel  Co.,  (E.  D. 
Pa.  1885)    24  Fed.  367. 

Parties  interested  not  all  included  in 
suit  in  equity. —  Since  a  court  of  equity 
cannot  acquire  jurisdiction  until  all  of 
the  parties  in  interest  are  made  parties 
to  the  bill  for  infringement  where  the 
patent  has  expired  before  they  were  so 
made  parties,  the  bill  will  be  dismissed 
for  want  of  jurisdiction.  Hewitt  v. 
Pennsvlvania  Steel  Co.,  (E.  D.  Pa.  1886) 
24  Fed.  367. 

Necessary  parties  are  those  having  title. 
—  In  a  bill  in  equity  for  the  infringement 
of  a  patent  all  persons  who  have  a  title 
in  the  patent  are  necessary  parties  either 
as  plaintiffs  or  defendants.  Those  whose 
titles  are  not  disputed  are  proper  plain- 
tiffs, while  tJiose  whose  titles  are  dis- 
puted or  questioned  should  be  made  de- 
fendants. Edgarton  v.  Breck,  (1879)  5 
B.  &  A.  Pat.  Caa.  42,  8  Fed.  Cas.  No. 
4,279. 
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Dispute  as  to  title  of  complainants. — 
An  objection  to  tlie  misjoinder  as  parties 
complainant  of  persons  whose  title  is  dis- 
puted and  whose  interest  in  the  patent 
IB  a  matter  of  doubt  will  not  be  sustained. 
Graham  r.  Geneva  Lake  Crawford  Mfg. 
Co.,  (E.  D.  Wis.  1880)   11  Fed.  138. 

Complainants  to  suit  by  joint  stock 
coro.pany. — A  suit  in  equity  for  the  in- 
fringement of  a  patent  held  by  a  joint 
stock  association  may  be  brought  in  the 
name  of  those  who  represent  the  rights 
and  interests  of  the  whole  without  joiiiin,'? 
all  who  may  have  an  interest  in  the  as- 
signment of  the  patent  held  by  them. 
Bryan  r.  Stevens,  (1841)  4  Fed.  Cas.  No. 
2,066a. 

Effect  of  assignment  of  interests  in  pat- 
ent.— A  party  is  entitled  to  maintain  an 
action  at  law  for  the  infringement  of  a 
patent  unless  he  has  made  a  legal  assign- 
ment and  transfer  of  his  interests  in  the 
invention.  No  private  agreement  between 
him  and  any  third  person  looking  to  such 
assignment  will  affect  his  right  to  sue. 
Park  V.  Little,  (1813)  3  Wash.  196,  18 
Fed.  Cas.  No.  10,715. 

Suit  on  original  and  improved  patent. 

—  Where  the  original  patent  and  the  im- 
provement thereon  are  united  in  the  same 
person,  they  constitute  a  whole  and  en- 
tire right  and  may  be  asserted  as  such 
in  a  suit  in  equity  for  infringement.  Case 
V,  Redfield,  ( 1849 )  4  McLean  526,  5  Fed. 
Cas.  No.  2,494. 

Suit  on  original  and  reissued  patent. — 
Where  the  original  and  reissued  patent 
are  both  in  the  same  name  suit  must  be 
brought  in  the  name  of  the  patentee  or  his 
assignee.  Thomas  v.  Shoe  Machinery 
Mfg.  Co.,  (1878)  3  B.  &  A.  Pat.  Cas.  567, 
23  Fed.  Cas.  No.  13,911. 

One  part  owner  cannot  uMtinlain  a  suit 
in  equity  against  another  part  owner  for 
infringement  even  though  the  ownership 
of  the  latter  be  only  an  equitable  interest. 
Aapinwall  Mfg.  Co.  v.  GUI,  (C.  C.  N.  J. 
1887 )   32  Fed.  697. 

Co-owners  of  undivided  interest. — 
Where  an  undivided  interest  in  the  pat- 
ent right  is  assigned,  all  the  co-owners 
should  be  joined  in  the  suit  to  represent 
the  entire  legal  title.  Waterman  v.  Mac- 
kenzie, (1891)  138  U.  S.  252,  11  S.  Ct. 
303,  34  U.  S.  (L.  ed.)  923;  Moore  f). 
Marsh,  (1868)  7  Wall.  515,  19  U.  S.  (L. 
ed.)  37;  Knight  v.  Qavit,  (1846)  Mirror 
Pat.  Off.  Gaz.  94,  14  Fed.  Cas.  No.  7,884; 
Valentine  v.  Marshal,  (1845)  Betts  C.  C. 
52,  28  Fed.  Cas.  No.  16,S12fl ;  Jordan  r. 
Dobson,  (1870)  2  Abb.  398,  13  Fed.  Cas. 
No.  7.519;  Van  Orden  v.  Nashville,  (M. 
D.  Tenn.  1895)   67  Fed.  331. 

All  owners,  necessary  parties  —  Those 
interested  in  profits  only  not  necessary. 

—  In  a  bill  in  equity  to  restrain  the  in- 
fringement of  a  patent  all  the  owners  of 
the  patent  are  necessary  parties.  But 
persons    not    holding    an    assignment   in 


writing  duly  authenticated  and  who  are 
interested  only  in  the  net  pioceeds  of  col- 
lections under  the  patent  do  not  fall 
within  this  rule.  Jordan  v.  Dobson, 
(1870)  2  Abb.  398,  13  Fed.  Cas.  No. 
7,519. 

Suit  by  owner  of  legal  title. —  When  it 
is  apparent  that  a  party  must  be  con- 
sidered as  having  the  legal  title  to  the 
patent  he  can  maintain  a  suit  in  equity 
for  infringement  in  his  own  name.  If 
there  are  equities  between  parties  not 
joined,  by  virtue  of  an  old  contract  and 
assignment,  that  can  be  adjusted  in  a 
controversy  between  themselves  or  their 
legal  representatives.  Graham  v.  McCor- 
mick,  (N.  D.  111.  1880)   11  Fed.  869. 

Legal  owner  of  patents  and  person  im- 
mediately injured  joined. —  Where  an 
owner  of  a  legal  title  to  the  patent  and 
the  party  equitably  entitled  to  damages 
as  the  person  immediately  injured  by  the 
infringement  are  parties  to  the  bill,  it 
cannot  be  successfully  objected  to  for 
want  of  parties.  Goodyear  t?.  Central  R. 
Co.,  (1863)  2  Wall;  Jr.  C.  C.  366,  10  Fed. 
Cas.  No.  5,563. 

Equitable  owner. — A  suit  for  infringe- 
ment of  a  patent  may  be  maintained  oy 
the  equitable  owner  against  the  patentee. 
Prest-O-Lite  Co.  v.  Avery  Portable  Light- 
ing Co.,  (E.  D.  Wis.  1908)  164  Fed.  60. 

Suit  by  receiver. —  In  Pennsylvania, 
where  a  corporation  owning  a  patent  goes 
into  the  hands  of  a  receiver  the  latter 
gains  no  title  to  the  patent,  and  a  bill 
for  infringement  brought  by  the  receiver 
in  his  own  name  will  be  defective  for 
want  of  the  party  holding  the  title.  Dick 
V.  Struthers,  (W.  D.  Pa.  1886)  25  Fed. 
103;  Dick  V.  Oil  Well  Supply  Co.,  (W.  D. 
Pa.  1885)  25  Fed.  105. 

Suit  by  executor  or  administrator. — 
Suit  for  infringement  may  be  maintained 
by  an  executor  or  administrator  of  a  de- 
ceased patentee,  where  he  has  succeeded 
to  the  rights  of  the  patentee  or  has  ob- 
tained a  reissue  of  the  patent.  May  v. 
Logan  County  (N.  D.  Ohio  1887)  30  Fed. 
250;  May  v,  Saginaw  County,  (E.  D. 
Mich.  1887)  32  Fed.  629;  Hodge  t?.  North 
Missouri  R.  Co.,  (1870)  1  Dill.  104,  12 
Fed.  Cas.  No.  6,561;  Providence  Rubber 
Co.  V,  Goodvear,  (1869)  9  Wall.  788,  19 
U.  S.  (L.  ed.)  566. 

A  foreign  administrator,  or  a  party  de- 
riving title  through  him,  may  maintain  a 
suit  in  equity  for  infringem»it  of  the 
decedent's  patent.  Smil^  v,  Mercer, 
( 1846 )  5  Pa.  L.  J.  529,  22  Fed.  Cas.  No. 
13,078;  May  v.  Logan  County,  (N.  D. 
Ohio  1887)  30  Fed.  250;  Hodge  v.  North 
Missouri  R.  Co.,  (1870)  1  Dill.  104,  12 
Fed.  Cas.  No,  6,561. 

The  assignee  of  an  executor  of  a  dece- 
dent patentee  may  bring  an  action  at  law 
for  infringement  in  the  United  States  Cir- 
cuit Court  in  his  own  name  without  join- 
ing the  assignor  executors^  if  the  law  of 
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ilw  state  in  which  the  action  is  instituted 
aUows  an  assignee  to  a  chose  in  action  to 
institute  a  suit  thereon  in  his  own  name. 
May  V.  Jjogtoi  County,  (N.  D.  Ohio  1887 ) 
30  Fed.  250. 

Joinder  of  co-executors. — Where  a  pat- 
ent is  reissued  to  the  executor  of  a  dece- 
dent, and  a  bill  in  equity  is  brought  by 
such  executor  to  prevent  infringement  of 
such  reissued  patent,  persons  named  as 
executors  in  the  decedent's  will  who 
do  not  join  with  the  complainant  in  the 
probate  of  the  will  or  in  the  surrender 
or  reissue  of  the  original  •  patent  are  not 
necessary  parties  to  the  bill  to  restrain 
the  infringement.  And  where  the  suit 
is  founded  on  the  derivative  title  of  the 
original  patentee  it  cannot  be  objected 
that  the  bill  should  be  maintained  be- 
cause only  one  of  the  executors  named 
in  the  will  is  made  a  partv.  Goodyear  v. 
Providence  Rubber  Ck>.,  (1864)  2  Cliff. 
351,  10  Fed.  Cas.  No.  5,583;  Providence 
Rubber  Co.  v,  Goodyear,  (1868)  9  Wall. 
788,  10  U.  S.  (L.  ed.)  566. 

Haiia  as  necessary  parties. —  In  North- 
western Fire  Extinguisher  Co.  v.  Phila- 
delphia Fire  Extinguisher  Co.,  1  B.  &  A. 
Pat.  Casw  177,  18  Fed.  Cas.  No.  10,337, 
it  was  decided  that  the  Act  of  July  4, 
1836,  5  8tat.  L.  117,  imposes  upon  a  pat- 
ent issued  to  the  administrator  of  a  de- 
ceased inventor  a  trust  in  favor  of  his 
heirs  so  that  the  patent  must  be  consid- 
ered as  a  grant  to  the  heir  at  law,  the 
administrator  holding  it  simply  as  trus- 
tee, and  that  therefore  the  heir  is  a  neces- 
sary party  to  a  suit  in  equity  for  the 
infringement  of  a  patent. 

In  Hodge  v.  North  Missouri  R.  Co., 
(1870)  1  Dill.  104,  12  Fed.  Cas.  No. 
6,561,  it  was  held  that  under  the  patent 
laws  the  interest  of  a  patentee  on  his 
death  passes  to  the  personal  representi^- 
tive  who  may  apply  for  an  extension  or  a 
reissue  of  the  patent,  and  it  so  remains 
until  properly  assigned.  Therefore,  until 
assigned,  all  suits,  such  as  for  infringe- 
ment, must  be  brought  in  the  name  of  the 
administrator,  and  since  the  next  of  kin 
of  heirs  have  no  title  in  the  patent  they 
are  not  proper  parties  to  a  bill  to  restrain 
infringement  and  for  accounting. 

Heirs  as  parties  where  patent  was  as- 
signed by  decedent. —  But  it  is  held  that 
where  the  decedent  has  assigned  the  pat- 
ent previous  to  his  death,  the  adminis- 
trator holds  it  subject  to  the  assignment, 
as  would  the  inventor  had  he  lived,  and 
therefore  an  heir  who  is  the  cestui  que 
trust,  the  administrator  being  the  trustee, 
has  no  interest  in  the  controversy  as  to 
the  patent,  since  his  interest  has  been  fore- 
stalled by  the  assignment,  and  to  make 
him  a  party  to  a  suit  in  equity  for  the  in- 
fringement of  the  patent  would  be  a 
superfluous  formality.  Northwestern  Fire 
Extinguisher  Co.  v.  Philadelphia  Fire  Ex- 


tinguisher Co.,  (1874)  1  B.  &  A.  Pat  Cas. 
177,  18  Fed.  Cas.  No.  10,337. 

Trustees  and  oestuis  que  trust  as 
parties. —  Where  trustees  are  vested  with 
the  entire  estate  in  a  patent  they  have 
sufficient  authority  to  prosecute  a  suit  in 
equity  for  infringement  without  joining 
the  cestuis  que  trust  as  parties.  Br  van 
p.  Stevens,  (1841)  4  Fed.  Cas.  No.  2,066a/ 
Goodyear  ©.  Day,  (1852)  10  Fed.  Cas.  No. 
5,566. 

In  Stimpson  v.  Rogers,  (1859)  4 
Blatchf.  333,  23  Fed.  Cas.  No.  13,457,  it 
was  held  that  the  trustees  having  the  legal 
right,  and  the  cestui  que  trust  having  the 
equitable  right  which  has  been  violated, 
should  join  as  plaintiffs  in  the  suit. 

Infringements  prior  to  reissue. —  In  a 
suit  in  equity  for  infringement  the  com- 
plainant cannot  recover  damages  for  any 
infringement  antecedent  to  the  date  of 
the  reissued  patent,  the  extended  patent 
having  been  surrendered.  Agawam  Wool- 
len Co.  V.  Jordan,  (1868)  7  WalJ.  583, 
19  U.  S.  (L.  ed.)   177. 

Assignees  who  may  sue. — A  transfer  of 
either,  first,  the  whole  patent,  comprising 
the  exclusive  right  to  make,  use,  and  vend 
the  invention  throughout  the  United 
States,  or,  second,  an  undivided  part  or 
share  of  that  exclusive  right,  or,  third, 
the  exclusive  right  imder  a.  patent  within 
and  throughout  a  specified  part  of  the 
United  States,  is  an  assignment  properly 
speaking,  and  vests  in  the  assignee  a  title 
in  so  much  of  the  patent  itself,  with  a 
right  to  sue  the  infringers,  in  the  second 
case  jointly  with  the  assignor,  and  in  the 
first  and  third  cases  in  the  name  of  the 
assignee  alone.  Any  assignment  or  trans- 
fer short  of  one  of  these  is  a  mere  license, 
giving  to  the  licensee  no  title  in  the  pat- 
ent and  no  right  to  sue  at  law  in  his  own 
name  for  an  infringement.  Waterman  v, 
Mackensae,  (1891)  138  U.  S.  252,  11  S. 
Ct.  334,  34  U.  S.  (I*  ed.)  923,  affi/rmed 
(S.  D.  N.  Y.  1886)  29  Fed.  316;  Gayler 
V.  Wilder,  (1850)  10  How.  477,  13  U.  S. 
(L.  ed.)  504;  Moore  v.  Marsh,  (1868)  7 
Wall.  515,  19  U.  8.  (L.  ed.)  37;  Wash- 
bum  «.  Gould,  (1844)  3  Story  122,  29 
Fed.  Cas.  No.  17,214;  Valentine  t?.  Mar- 
shal, (1845)  28  Fed.  Cas.  No.  16,812a; 
Siebert  CJylinder  Oil-Cup  Co.  t?.  Beggs, 
(S.  D.  N.  ¥..1887)  32  Fed.  790;  Jaros 
Hygienic  Underwear  Co.  r.  Fleece  Hy- 
gienic Underwear  Co.,  (E.  D.  Pa.  1894) 
60  Fed.  622;  Newton  t;.  Buck,  (N.  D. 
N.  Y.  1896)  72  Fed.  777;  Blair  v.  Lippin- 
cott  Glass  Co.,  (C.  C.  Ind.  1892)  52  Fed. 
226. 

A  bill  of  sale  executed  by  a  corpora- 
tion, shown  to  have  been  at  the  time  the 
owner  of  certain  patents,  conveying  all 
of  its  stock  in  trade,  assets,  and  property, 
specifically  including  *'  the  patent  prop- 
erties which  are  held  by  the  party  of  the 
first  part,"  vested  the  purchaser  with 
title  to  such  patents,  which  will  support 
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a  suit  for  their  infringement,  although 
no  patents  were  specifically  described 
therein,  ^olian  Co.  r.  Hallett,  etc., 
Piano  Co.,  (C.  C  Maaa.  1905)  134  Fed. 
872. 

Suit  hy  assignee  of  exclusive  rights. — 
One  to  whom  the  exclusive  right  to  make, 
issue,  and  vend  an  invention  throughout 
the  United  States,  or  the  exclusive  right 
under  the  patent  within  and  throughout 
a  specified  part  of  the  United  States,  is 
granted  or  assigned  may  maintain  an  ac- 
tion or  suit  in  his  own  name  for  an  in- 
fringement of  his  right.  Waterman  r. 
Mackenzie,  (1891)  138  U.  S.  252,  IIR. 
Ct.  334,  34  U.  S.  (L.  ed.)  923;  Moore  v. 
Marsh,  (1868)  7  Wall.  615,  10  V.  S.  (L. 
ed.)  37;  M'Clurg  r.  Kingsland,  (1843) 
1  How.  202,  11  U.  S.  (L.  ed.)  102;  Knight 
f?.  Gavit,  (1846)  Mirror  Pat.  Off.  Gaz. 
94,  14  Fed.  Cas.  No.  7.884;  Newton  v. 
Buck,  (N.  D,  N.  Y.  1896)  72  Fed.  777; 
Seibert  Clynder  Oil  Cup  Co.  r.  Phillips 
Lubricator  Co.,  (C.  C.  Mich.  1882)  10 
Fed.  677. 

Assignment  for  purpose  of  suit. — 
Where  the  assignment  vests  the  whole 
legal  title  to  the  patent  in  the  assignee, 
he  may  sue  in  his  own  name,  and  it  is 
immaterial  that  the  conveyance  was  made 
an  assignment  and  not  a  license  for  that 
very  purpose.  Seibert  Cylinder  Oil  Cup 
Co.  V,  Phillips  "Lubricator  Co.,  (C.  C. 
Mass.  1882)  10  Fed.  677;  Siebert  Cylin- 
der Oil-Cup  Co.  t\  Beggs,  (S.  D.  N.  Y. 
1887)  32  Fed.  790. 

The  recording  of  the  assignment  in  the 
state  department  according  to  Act  of  1793, 
eh.  65,  S  4,  was  necessary  before  an  as- 
signee could  maintain  any  suit  at  law  or 
in  equity  founded  on  such  assignment. 
Wyeth  V.  Stone,  (1840)  1  Story  273,  30 
Fed.  Caa.  No.  18,107. 

Where  assignee's  title  is  greater  than 
assignor's. —  Where  a  bill  for  infringe- 
ment brought  by  assignees  shows  that 
more  of  the  title  was  conveyed  than  was 
originally  vested  in  the  patentee,  the  com- 
plainants' title  will  be  considered  defec- 
tive and  not  entitling  them  to  relief.  Car- 
?  enter  v.  Eberhard  Mfg.  Co.,  (N.  D.  1896) 
8  Fed,  127. 

Suit  by  assignee  against  prior  grantee. 
—  An  assignee  who  is  privy  to  a  prior 
grant  of  a  patent  by  a  patentee  cannot 
prosecute  a  suit  in  equity  for  the  infringe- 
ment of  a  patent,  the  patentee  himself 
being  unable  to  maintain  such  suit.  Gott- 
fried V.  Miller,  (E.  D.  Wis.  1881)  10  Fed. 
471. 

Suit  by  assignee  begun  by  assignor. — 
Where  the  plaintiff  subsequent  to  the  in- 
stitution of  the  suit  has  assigned  his  whole 
interest  in  the  patont  the  benefit  of  the 
proceedings  cannot  be  obtained  by  the  as-, 
signee  by  a  supplementary  or  amended 
bill,  but  may  be  by  a  supplemental  bill. 
Ross  V.  Ft.  Wayne,  (C.  C.  Ind.  1893)  58 
Fed.  404. 


Assignment  amounting  to  license. — An 
assignee  may  not  sue  in  his  own  name 
when  his  assignment  or  grant  amounts  to 
a  mere  license.  Waterman  t*.  Mackenzie.* 
(1891)  138  U.  S.  252,  11  S.  Ct,  334,  34 
U.  S.  (L.  ed.)  923;  Gavler  r.  Wilder, 
(1850)  10  How.  •477,  13  U.  S.  (L.  ed.) 
504;  Pope  Mfg.  Co.  v.  GormuUy,  ete., 
Mfg.  Co.,  (1891)  144  U.  S.  248,  12  S, 
Ct.  641,  36  U.  S.  (L.  ed.)  423;  Littlefield 
r.  Perry,  (1874)  21  Wall.  205,  22  U.  S. 
(L.  ed.)  677;  Perry  v.  Littlefield,  (1879) 
17  Blatehf.  272,  19  Fed.  Cas.  No.  11,008: 
Blanchard  v.  Eldridge.  (1840)  1  Wall. 
Jr.  C.  C.  337,  3  Fed.  Cas.  No.  1,510;  Suv- 
danii  v.  Day,  (1846)  2  Blatohf.  20,  23  Fed. 
Cas.  No.  13,654;  Jaros  Hygienic  Under- 
wear Co.  15.  Fleece  Hygienic  Underwear 
Co.,  (E.  D.  Pa.  1894)  60  Fed.  622. 

An  allegation  that  a  patentee  assigned 
to  complainant  the  exclusive  rij^ht  to 
make,  use,  and  sell  for  use  within  the 
United  States,  and  its  territories  and  for- 
eign poseeseions,  "  in  connection  with 
wireless  telephone  work  and  wireless  tele- 
phonic communication  only,  apparatus 
and  equipment  embodying  said  methods 
and  apparatus  under  the  patents  herein- 
above mentioned,  or  any  other  patent  or 
patents  now  or  hereafter  owned  or  con- 
trolled "  by  the  assignor  or  his  assignee, 
did  not  show  a  conveyance  to  the  assignee 
of  the  entire  monoply  granted  by  the  gov- 
ernment to  the  patentee,  but  a  mere  li- 
cense; and  hence  the  licensee  had  no  ca- 
pacity to  sue  in  his  own  name  to  restrain 
infringers.  De  Forest  t\  Collins  W'ire- 
lese  Telephone  Co.,  (C  C.  N.  J.  1909) 
174  Fed.  821. 

License  amounting  to  assignment. — 
From  the  nature  of  a  patent  right,  which 
is  purely  statutory,  and  by  R.  S.  sec 
4884,  supra,  p.  14,  is  "a  grant  to  the 
patentee,  his  heirs  or  assigns,  for  the 
t^rm  of  seventeen  years,  of  the  exclusive 
right  to  make,  use,  and  vend  the  inven- 
tion," a  company  having  the  exclusive 
right  under  a  contract  to  make,  use,  and 
vend  a  patent  brake  beam  was  for  all 
practical  purposes  the  assignee  thereof, 
and  at  all  events  was  the  exclusive 
licensee,  and  entitled  to  enjoin  an  in- 
fringement and  to  all  the  profits  received 
by  the  infringer  and  to  all  accruing  dam- 
ages. National  Hollow  Brake  Beam  Co. 
V.  Bakewell,  (1909)  224  Mo.  203,  123  S. 
W.  561. 

Assignment  amounting  to  mortgage. — 
The  owner  of  a  patent  made  an  absolute 
assignment  of  the  ^ame,  which  was  duly 
recorded.  At  the  same  time  the  assignee 
executed  a  paper  showing  tliat  the  as- 
signment was  as  collateral  security  for  a 
debt,  and  agreeing  that  the  assignor 
should  retain  the  exclusive  right  to 
manufacture  and  sell  under  the  patent, 
and  to  license  others  thereunder.  This 
agreement  was  not  recorded.  Suijee- 
quently  the  debt  was  paid,  and  a.  reaa* 
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aignment  made,  which  expressly  covered 
the  sole  and  exclusive  right  to  all  causes 
of  acti<«i  for  past  infringements.  Held 
that  the  original  assignment  and  the 
paper  executed  at  the  same  time  consti- 
tuted a  single  contract,  under  which  the 
assignor  retained  the  right  to  sue  at  law 
for  infringement  oi  the  patent;  the  fact 
that  the  agreement  was  not  recorded 
being  immaterial  as  against  this  .in- 
fringer. Orm^y  r.  Connors,  (C.  C.  Mass. 
19(H)  133  Fed.  548. 

Mortgagee  of  whole  title. —  The  as- 
signee of  the  whole  title  in  the  patent  by 
a  mortgage  duly  executed  and  recorded 
is  the  person  and  .the  only  person  entitled 
to  maintain  a  bill  for  the  infringement 
of  his  rights.  Waterman  v.  Mackenzie, 
(1891)  138  U.  S.  262,  11  S.  Ct.  334,  34 
U.  S.  (L.  ed.)  923. 

The  transfer  of  one  of  the  claims  in  a 
patent  is  not  an  assignment  but  a  mere 
license  not  entitling  the  licensee  to  main- 
tain suit  in  equity  thereon  in  his  own 
name.  Pope  Mfg,  Co.  v,  Gormully,  etc., 
Mfg.  Co.,  (I«d2)  144  U.  S.  238,  12  S.  Ct 
641,  36  U.  S.    (L.  ed.)   423. 

A  mere  contract  to  convey  letters  pat- 
ent will  not  enable  a  party  to  maintain  a 
suit  for  infringement.  Dueber  Watch- 
Case  Mfg.  Oo..  v.  Fahvs  Wetch-Case  Co., 
(E.  D.  N.  Y.  1891)   45  Fed.  097. 

Assignee  for  particular  district  «a 
party. —  Where  the  owner  of  a  patent  has 
assigned  his  interests  in  a  particular 
district,  but  still  has  the  legal  title  out- 
side of  that  district,  he  may  sue  for  in- 
fringement of  his  rights  without  making 
the  assignee  a  party.  Canton  Steel  Roof- 
ing Co.  V.  Kanneberg,  (N.  D.  Ohio  1892) 
51  Fed.  599. 

Sight  of  assignor  to  sue. —  Where  the 
owners  of  nearly  the  entire  interest  in  a 
patent  united  m  an  assignment  of  the 
same  to  a  corporation,  purporting  to  con- 
vey the  full  title,  which  assignment  was 
duly  recorded,  such  assignors  could  not 
thereafter  maintain  a  suit  for  infringe- 
ment without  making  the  corporation  a 
party,  or  alleging  and  proving  affirma- 
tively either  that  the  assignment  never 
took  effect  or  that  the  title  had  in  some 
way  revested;  the  corporation,  although 
it  had  ceased  to  do  business,  not  having 
been  dissolved,  and  being  still  capable  of 
suing  and  being  sued  under  the  law  of 
the  state  of  its  organization.  Snead  v, 
Scheble,  (C.  C-  A.  6th  Cir.  1909)  175  Fed. 
570,  99  C.  C.  A.  578. 

Aiaignor  joined  with  assignee  for  speci- 
fied territory. — An  owner  of  a  patent  who 
has  assigned  his  rights  to  a  specified 
territory  to  another,  but  who  reserves  to 
himself  ownership  of  the  interests  not 
assigned,  and  who  is  interested  in  pro- 
tectinj^  his  rights  under  the  patent,  may 
le  jomed  in  a  suit  brought  by  the  as- 
tigiee  to  prevent  infringement  within  his 
territory.  Woodworth  t?.  Wilson,  (1846) 
4  How.    712,    11    U.   S.    (L.    ed.)     1171; 


Buck  V.  Cobb,  (1847)  Brunner  Col  C-as. 
660,  4  Fed.  Cas.  No.  2,079;  Otis  Bros. 
Mfg.  Co.  c.  Crane  Bros.  Mfg.  Co.,  (.K.  D. 
lU.  1886)  27  Fed.  650. 

Suit  in  name  of  assignee  of  ezclusive 
right. —  If  an  assignor  has  granted  an  ex- 
clusive and  entire  right,  or  an  exclusive 
right  throughout  a  certain  territory,  he 
cannot  thereafter  maintain  a  suit  for  in- 
fringement of  such  right  granted,  but  the 
suit  must  be  brought  in  the  name  of  the 
assignee.  Moore  v.  Marsh,  (1868)  7 
Wall.  615,  19  U,  S.  (L.  ed.)  37;  Herbert 
i>.  Adams,  (1825)  4  Mason  15,  12  Fed. 
Cas.  No.  6,394.  Ross  v.  Ft.  Wayne,  (C. 
C.  Ind.  18»3)  68  Fed.  404;  Wayman  r. 
Louis  Lipp  Ca,  (S.  D.  Ohio  1912)  222 
Fed.  670. 

Assignees  of  separate  interests  joined 
with  assignor.' — The  infringement  of  a 
patent  is  a  tort,  and  an  action  for  such 
infringement  is  governed  by  the  rules  re- 
lating to  actions  for  torts.  Therefore  the 
assignees  of  a  patent  may  ail  join  with  the 
holders  of  the  title  in  an  action,  for  the 
recovery  of  damages  for  the  infringement 
of  the  patent,  though  the  assignment  was 
for  sepaxate  interests,  one  undivided 
third  part  being  assigned  to  one  and  two 
imdivided  third  parts  to  the  other.  Stein 
V.  Goddard,  (1856)  McAU.  82,  2&  Fed. 
Oas.  No.  13^)53. 

Effect  of  inoperative  contract  to  assign. 
—  Where  a  patentee  made  a  contract  for 
the  assignment  of  part  of  a  patent,  but 
because  of  the  nonperformance  of  condi- 
tions by  the  purchaser  the  contract  wtis 
agreed  to  be  inoperative,  the  patentee 
may  maintain  an  action  for  infringement 
after  the  death  of  the  grantee  without 
naming  him.  Philadelphia,  etc.,  R.  Co. 
V,  Trimble,  (1870)  10  Wall.  367,  10  U.  S. 
(L.  ed.)  046. 

Assignee  with  absolute  title  and  claim 
for  prior  infringements. — An  assignee 
who  has  been  vested  with  an  ai>solute  and 
unconditional  title  to  a  patent  and  has 
also  been  granted  expressly  the  profits 
and  damages  arising  from  infringements 
previoUB  U>  such  assi^ment  may  main- 
tcun  an  action  or  suit  m  his  own  name  to 
recover  such  past  damages  or  profits  and 
the  assignor  need  not  be  made  a  party. 
Henry  t\  Francestown  Soap-Stone  Stove 
Co.,  (1876)  2  B.  &  A.  Pat.  Cas,  221,  11 
Fed.  Cas.  No.  6,382;  Spring  t^.  Domestic 
Sewing-Mach.  Co.,  (C.  C.  N.  J.  1882)  13 
Fed.  446;  Consolidated  Oil  Well  Packer 
Co.  1;.  Eaton,  etc.,  Co.,  (C.  C.  Conn. 
1882)  12  Fed.  866;  Adams  9.  Bellaire 
Stanvping  Co.,  (S.  D.  Ohio  1866)  26  Fed. 
270;  Merriam  v.  Smith,  (0.  01  Mass-. 
1882)  11  Fed.  688;  Shaw  v.  Colwell  Lead 
Co.,  (8.  D.  N.  Y.  1882)  11  Fed.  711;  May 
V.  Saginaw  County,  (£.  D.  Mich.  1887) 
as  Fed.  629. 

Claim  for  past  damages  added  by 
amendment. —  Where  the  assignment  of 
a  patent  includes  all  right  to  past  dam- 
ages such  a  claim  may  be  added  to  a  bill 
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brought  by  the  assignee  for  infringemeat 
after  the  patesit  by  amendment.  The 
claim  covered  bv  the  amendment  might 
have  been  joined  originally  in  the  claim 
embraced  in  the  bill.  Neilis  v.  Pennock 
Mfg.  Co.,  (E.  D.  Pa.  1889)   38  Fed,  379. 

Suit  by  assignee  for  past  damages  not 
expressly  assigned.— If  the  right  to 
claims  for  past  damages  has  not  Wn  ex- 
pressly conferred  in  the  assignment  of  a 
patent  such  damages  cannot  be  recovered 
by  the  aeeignee  in  an  action  or  suit  in  his 
own  name.  Jones  v,  Berger,  (C.  C.  Md. 
1893)  58  Fed.  1006;  Emerson  v.  Hub- 
bard, (VV.  D.  Pa.  1888)  34  Fed.  327; 
Matheson  v.  Campbell,  (S.  D.  N.  Y.  1895) 
69  Fed.  597. 

Assignment  of  title  to  patent  and  claim 
for  past  damages. — A  party  cannot,  as 
assignee,  recover  in  equity  profits  and 
damages  for  past  infringements  unless  to 
him  has  been  assigned  the  title  to  the 
patent  and  claims  for  profits  and  dam- 
ages for  past  infringements  as  contem- 
plated by  the  Revised  Statutes.  Gordon 
V.  Anthony,  (1879)  16  Blatchf.  234,  10 
Fed.  Cas.  No.  5,605. 

Maintenance  of  suit  by  or  joinder  of 
assignee. — ^A  subsequent  assignee  or 
grantee  can  neither  maintain  an  action 
in  his  own  name  nor  be  joined  with  the 
patentee  in  maintaining  it  for  any  in- 
fringement of  the  exclusive  right  com- 
mitted before  he  became  ii  .crested  in  the 
patent.  As  to  infringements  after  the 
assignment  the  assignee  stands  in  the 
place  of  the  patentee,  but  the  assignment 
of  a  patent  does  not  carry  with  it  a 
transfer  of  the  right  to  damages  for  an 
infringement  committed  before  such  as- 
signment. Moore  r.  Marsh,  (1868)  7 
Wall.  515,  19  U.  S.   (L.  ed.)   37. 

Action  for  past  damages  by  joint 
owners. —  Where  two  parties  owning  un- 
divided half  interests  in  a  patent  assign 
to  different  parties  their  interest  in  the 
title  of  the  patent,  but  not  their  claims 
for  past  damages  for  its  infringements, 
they  may  maintain  an  action  in  their 
joint  names  for  the  recovery  of  such  dam- 
ages, although  neither  of  the  actors  when 
the  action  w^as  instituted  had  any  interest 
whatever  in  the  title  to  the  patent. 
Spring  V.  Domestic  Sewing-Mach.  Co., 
(C.  C.  N.  J.  1882)   13  Fed.  446. 

Joinder  of  assignee  when  claim  for  past 
damages  is  reserved. — ^An  assignee  of  a 
patent,  past  damages  for  infringement  of 
which  uie  assignor  expressly  reserved, 
need  not  be  joined  as  a  party  complain- 
ant in  a  suit  in  equity  by  the  assignor 
to  restrain  infringement  and  to  recover 
past  damages  therefor.  New  York  Belt- 
ing, etc.,  (Jo.  t?.  New  Jersey  Car-Spring  R. 
Co.,  (S.  D.  N.  Y.  1891)  47  Fed.  604. 

Action  at  law  for  damages  before  as- 
signment.—  Where  one  has  parted  with 
the  right  to  his  patent,  but  not  the  claims 
for  past  damages,  he  must  sue  at  law  if 


the  only  relief  sought  is  the  recovery  of 
past  damages.  Spring  v.  Domestic  Sew- 
ing-Mach.  06.,  (C.  C.  N.  J.  1882)  13  Fed. 
446. 

Assignee  pendente  lite. — ^A  suit  for  in- 
fringement may  be  prosecuted  by  an  as- 
signee pendente  lite,  even  though  the  pat- 
ent may  have  expired  after  suit  begun. 
Interlocking  Steel  Sheeting  Co.  v.  Frie- 
stedt  Interlocking  Channel  Bar  Co.^  (N. 
D.  111.  1910)   182  Fed.  398. 

Rights    of    licensee    generally. —  A  li- 
censee may  sue  neither  in  equity  nor  at 
law,  as  the  title  to  the  patent  remains  in 
the  owner,  and  any  suit  must  be  brought 
in  his  name  and  never  in  the  name  of 
the  licensee  alone,  except  where  the  pat- 
entee is  the  infringer  and  cannot  sue  him- 
self.   All  tiie  rights  of  a  licensee  must  be 
enforced  through  or  in  the  name  of  the 
owner   of   the   patent,   and   where   it   is 
neeeseary   to    protect   the    rights    of    all 
parties   the    licensee   may   foe    joined    as 
plaintiff.   Waterman  t?,  Mackenzie,  (1891) 
138  U.  S.  252,  11  S.  Ot.  334,  34  U.  S.  (L. 
ed.)   923;  Littlefleld  F.  Perry,   (1874)   21 
WaU.  206,  22  U.  S.   (L.  ed.)   677;  Paper 
Bag  Cases,   (1«81)    105  U.  S.  766,  26  U. 
S.     (L.    ed.)     959;    Birdsell    r.    Shaliol, 
(1884)    112  U.  S.  485,  5  S.  Ct.  244,  28 
U.    S.    (L.   ed.)    768;    Goodyear    r.    Mc- 
Burn^,    (1863)    3  Blatehf.   32,   10  Fed. 
Cas.  No.  5,574;  Sanford  r.  Messer,  (1872) 
Holmes    149,   21    Fed.    Cas.    No.    12,314; 
Wilson  V,  Chickering,  (O.  C.  Mass.  1883) 
14    Fed.    917;    Adriance    v.    Mx^Cormick 
Harvesting  Mach.  Co.,   (N.  D.  111.  1893) 
55  Fed.  2«8 ;  Smith  t\  Ridgely,  ( C.  C.  A. 
6th  Cir.  1900)   103  Fed.  876,  43  C.  C.  A. 
365;   Star  Salt  Caster  Co.  v.  Crossman, 
(1878)    4   Cliff.   568,  22   Fed.  Cas.   No. 
13,321;   Brush  Electric  Co.  V.  California 
Electric  Light  Co.,    (C.   C.   A.   9th  Clr. 
1892)    62  FVd.  945.  7  U.  S.  App.  409,  2 
C.  C.  A.  373;  Pope  Mfg.  Co.  i\  Gormully, 
etc.,  Mfg.  Co.,    (1892)    144  U.  S.  248,  12 
S.    Ct.    641,    36    U.    S.     (L.    ed.)     423; 
Chauche  r.  Pare,  (C.  C.  A.  9th  Cir.  1896) 
75  Fed.  283.  44  U.  S.  App.  544,  2  C.  C.  A. 
329;     Nelson    v,     McMann,     (1879)     16 
Blatchf.    139,    17   Fed.  Oas.   No.    10,109; 
Gordon   r.   Anthony,    (1879)    16   Blatehf. 
234,  10  Fed.  Cas.  No.  5,605;  Moore  Mfg., 
etc.,  Co.  V.  Cronk  Han^jer  Co.,  (N.  D.  N. 
Y.    1895)     69    Fed.    998;     Hammond    V. 
Hunt,  (1879)  4  B.  &  A.  Pat.  Cas.  Ill,  11 
Fed.  Cas.  No.  6,003;   Blair  i\  Lippincott 
Glass  Co.,  (C.  C.  Ind.  1892)  62  Fed.  226; 
Wavman  i?.  Louis  lipp  Co.,  (S.  D.  Ohio 
1912)  222  Fed.  679. 

The  patentee  may,  without  mfring- 
ing  the  right  of  a  single  licensee, 
grant  licenses  to  others;  or  if  the  pat- 
entee chooses  he  may  permit  others  te  en- 
joy the  patent  right  without  license.  If 
the  patentee  chooses  to  permit  others  te 
practice  his  invention  without  license  the 
simple  licensee  has  no  around  for  com- 
plaint or  interference.    Grover,  ete.,  Sew- 
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iBg  Mach.  Co.  v,  Sloat,  (1860)  2  Fi«h. 
Pat.  Oas.  112,  11  Fed.  Caa.  No.  5,846; 
Wyeth  V.  Stone,  (1840)  1  Story  278,  30 
Fed.  Cas.  No.  18,107;  Galer  r.  Wilder, 
(1850)  10  How.  477,  13  U.  8.  (L.  ed.) 
504;  Nelson  r.  McMann,  (1879)  16 
BlatGlif.  130,  17  Fed.  Caa.  No.  10,100; 
Hill  V.  Whitcomb,  (1874)  Holmes  317, 
12  Fed.  Oaa.  No.  6,502;  Ingalla  r.  Tioe, 
(1882)  22  Pat.  Off.  Gaz.  2160,  (S,  D.  N. 
Y.  1882)  14  Fed.  297;  Birds^  v.  Shaliol. 
(1884)  112  U.  S.  485,  5  S.  Ct.  244,  28  U. 
S.  (L.  ed.)  768;  Blair  i;.  Lippincott  Glasa 
Co.,   (C.  C.  Ind.  180^)   52  Fed.  226. 

Action  at  law  by  licensee. — An  action 
at  law  may  not  be  maintained  for  the  in- 
fringement of  a  patent  by  a  mere  li- 
censee; it  should  be  brought  in  the  name 
of  the  holder  of  the  legal  title  on  behalf 
of  the  liceneee.  Gayler  r.  Wilder,  (1850) 
10  How.  477,  13  U.  S.  (L.  ed.)  604;  Nel- 
aon  V.  McMann,  (1879)  16  Blatchf.  139, 
17  Fed.  Cas.  No.  10,109;  Potter  v.  Hol- 
land, (1858)  4  Blatchf.  206,  19  Fed.  Caa. 
No.  11,329;  Wilson  t\  Chickering,  (C.  C. 
Mass.  1883)  14  Fed.  917;  Waterman  v. 
Mackenzie,  (1891)  138  U.  S.  252,  11  S. 
Ct.  334,  34  U.  S.  (L.  ed.)  923;  Pope  Mfg. 
Co.  V,  GormuUy,  etc.,  Mfg.  Co.,  (1892) 
144  U.  S.  248,  12  S.  Ct.  641,  36  V.  8. 
(L.  ed.)  423;  Chauche  v.  Pare,  (C.  O.  A. 
9th  Cir.  1896)  76  Fed.  283,  44  U.  S.  Apo. 
544,  21  C.  C.  A.  329;  Goodvear  v.  Bishop, 
(1860)  4  Blatchf.  438,  10* Fed.  Caa.  No. 
5,558;  Blanchard  v.  Eldridge,  (1849)  1 
WalL  Jr.  (C.  C.)  337,  3  Fed.  Cas.  JTo. 
1,510;  Tvler  r.  Tuel,  (1«10)  6  Cranch 
324,  3  U.  S.  (L.  ed.)  237;  Suydam  V. 
I>ay,  (1846)  2  Blatchf.  20,  23  Fed.  Caa. 
No.  13,654. 

Suit  in  equity  by  Hcenaee. — A  suit  for 
infringement  cannot  be  maintained  in 
equity  by  a  licensee  alone,  but  the  legal 
owner  of  the  patent  must  be  joined  with 
him  aa  a  party  plaintiff.  Gamewell  Fire- 
Alarm  Tel.  Co.  v.  Brooklyn,  (E.  D.  N.  Y. 
1882)  14  Fed.  255;  Ingalls  v,  Tice,  (3. 
D.  N.  Y.  1882)  14  Fed.  297;  Wilson  r. 
Chickering,  (C.  O.  Mass.  1883)  14  Fed. 
917;  Littlefleld  r.  Perry,  (1875)  21  Wall. 
206,  22  U.  S.  (L.  ed.)  577;  Waterman  v. 
Maekensie,  (1891)  138  U.  S.  252,  11 
S.  Ct.  334,  34  U.  S.  (L.  ed.)  923;  Pope 
Mfg.  Co.  V.  Gomnilly,  etc.,  Mfg.  Co., 
(1892)  144  U.  S.  248,  12  S.  Ct.  641, 
36  U.  S.  (L.  ed.)  423;  Paper-Bag 
Cases,  (1882)  105  U.  S.  766,  26  U.  S. 
(L.  ed.)  959;  Hill  r.  Whitcomb,  (1874) 
Holmea  317,  12  Fed.  Cas.  No.  6,502;  Nel- 
son •?.  McMann,  (1870)  16  Blatchf.  139, 
17  Fed.  Caa.  No.  10,109;  Bryan  v  Ste- 
vens, (1841)  4  Fed.  Cas.  No.  2,066a; 
Rice  V.  Boas,  (N.  D.  N.  Y.  1891)  46  Fed. 
196;  Gordon  r.  Anthony,  (1879)  16 
Blatchf.  234,  10  Fed.  Caa.  No.  5,605; 
Hammcmd  v.  Hunt,  (1679)  4  B.  &  A. 
Pat,  Caa.  Ill,  11  Fed.  Cas.  No.  6,008; 
Blair  «.  Lippincott  Glass  Co.,  (C.  C. 
Ind.   1892)    52  Fed.  226;   Cottie  v.  Kre- 


mentz,  (S.  D.  N.  Y.  1885)  26  Fed.  494; 
Bogart  t?.  Hinds,  (S.  D.  N.  Y.  1885)  25 
Fed.  484;  Birdsell  v.  Shaliol,  (1884)  112 
U.  S.  486,  5  S.  Ct.  244,  28  U.  S.  (L.  ed.) 
768;  North  r.  Kershaw,  (1857)  4  Blatchf. 
70,  18  Fed.  Cas.  No.  10,311;  Huber  v. 
Myers  Sanitary  Depot,  (S.  B.  N.  Y. 
1888)  34  Fed.  752;  Jaros  Hygienic  Un- 
derwear Co.  F.  Fleece  Hygienic  Under- 
wear Co.,  (B.  D.  Pa.  1894)  60  Fed.  622; 
Moore  Mfg.,  etc.,  Co.  r.  Cronk  Hanger 
Co.,  (N.  D.  N.  Y.  1896)  60  Fed.  998; 
Clement  Mfg.  Co.  ©.  Upson,  etc.,  Co.,  (C. 
C.  Conn.  1889)  40  Fed.  471;  Dorsey  Re- 
volving Harvester  Rake  Co.  i\  Bradley 
Mfg.  Co.,  (1874)  12  Blatchf.  202,  7  Fed. 
Caa.  No.  4,015;  Excelsior  Wooden  Pipe 
Co.  V.  Seattle,  (CCA.  0th  Cir.  1902) 
117  Fed.  140,  65  C  C.  A.  156. 

The  remedy  of  a  licensee  whose  only 
claim  ia  for  damages  for  paat  infrinffe- 
ment  is  at  law  and  not  in  equity.  The 
fact  that  he  is  obliged  to  sue  at  law  in 
the  name  of  the  patentee  givea  him  no 
standing  in  equity  because  he  has  the 
right  to  use  the  patentee's  name.  Uhnan 
17.  Chickering,  (C  C.  Maas.  1888)  33  Fed. 
582. 

Owner  muat  enforce  righta  of  licensee. 
—  The  righta  of  a  licensee  must  be  en- 
forced through  or  in  the  name  of  the 
owner  of  the  legal  title  to  the  patent,  and 
such  owner  is  the  proper  party  to  bring 
•suit.  Nelson  r.  McMann,  (1879)  16 
Blatchf.  139,  17  Fed.  Cas.  No.  10,109; 
Sanford  v.  Messer,  (1872)  Holmes  140, 
21  Fed.  Cas.  No.  12,314;  Pope  Mfg.  Co.  v, 
Clark,  (C.  C  Md.  1891)  46  Fed.  789; 
Waterman  r.  Shipman,  (C  C  A.  2d  Cir. 
1893)  65  Fed.  982,  14  U.  S.  App.  312,  5 
C  C  A.  371;  Paper-Bag  Caaes,  (1882) 
106  U.  S.  766,  26  U.  S.  (L.  ed.)  959; 
Waterman  v,  Mackensie,  (1891)  138  U.  S. 
262,    11   S.   Ct.   334,   34  U.  S.    (L.   ed.) 

923. 

Joinder  of  licensor.— The  aole  owner  of 
one  patent  and  exclusive  owner  of  an- 
other may  join  hia  licensor  as  plaintiff  in 
one  bill  for  an  injunction  against  the  use 
of  an  apparatus  infringing  both  patents, 
and  such  a  bill  is  not  demurrable  for  mis- 
joinder of  parties,  Huber  r.  Myers  Sani- 
tary Depot,  (S.  D.  N.  Y.  1888)  34  Fed. 
752;  Clement  Mfg.  Co.  v.  Upson,  etc,  Co., 
(C  C  Conn.  1889)  40  Fed.  471. 

Joinder  of  licenaor  without  consent. — 
The  licensor  or  legal  holder  of  the  patent 
may  be  joined  by  the  licensee  even  against 
the  ccmsent  of  the  licensor.  Brush-Swan 
Electric  Light  Co.  v.  Thomson-Houston 
Electric  Co.,  (C  C  Conn.  1891)  48  Fed. 
224;  Brush  Electric  Ca  v.  Electric  Imp. 
Co.,  (N.  D.  Cal.  1892)  49  Fed.  73;  Brush 
Electric  Co.  v,  California  Electric  Light 
Co.,  (C  C  A.  9th  Cir.  1892)  52  Fed.  945, 
7  U.  S.  App.  400,  3  C  C  A.  368 ;  Excel- 
sior Wooden  Pipe  Oo.  v,  Seattle,  (C.  C  A. 
9th  Cir.  190B)  117  Fed.  140,  66  C  C.  A. 
156. 
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Patentee  not  found  or  hostile.-  hi  Wil- 
son r.  Chickering,  (C.  C.  Mass.  1883)  14 
Feci.  917,  it  was  said  that  if  u  suit  in 
equity  for  the  infringement  of  a  patent  is 
brought  by  a  mere  licensee,  and  the  pat- 
entee who  should  regularly  be  joinea  in 
the  suit  cannot  be  found  or  is  hostile,  no 
doubt  there  are  methods  known  to  a  court 
of  equity  by  which  the  suit  may  proceed 
for  the  benefit  of  the  licensee,  he  being 
the  only  person  who  is  entitled  to  dam- 
ages. 

Suit  by  licensee  against  i»atentee. —  If 
the  licensee's  rights  are  infriuged  by  the 

Patentee  himself  the  former  may  sue  in 
is  own  name,  as  in  such  an  instance  it 
would  be  improper  to  join  the  patentee. 
Littlefield  f.  Perry,  (1875)  21  Wall.  205, 
22  U.  S.  (L.  ed.)  577;  Perry  v.  Littlefleld, 
(1879)  17  Blatchf.  272,  19  Fed.  Cas.  No. 
11,008;  Star  Salt  Caster  Co.  v.  Croesman, 
(1878)  4  Cliff.  568,  22  Fed.  Cas.  No.  13,- 
321;  Hammond  r.  Hunt,  (1879)  4  B.  & 
A.  Pat.  OoM.  Ill,  11  Fed.  Caa.  No.  6,003; 
Waterman  r.  Shipman,  (C.  C.  A.  2d  Cir. 
1893)  56  Fed.  982,  14  U.  S.  App.  312,  5 
C.  C.  A.  371 ;  Adrian ce  v.  MeCormick  Har- 
vesting Mach.  Co.,  /N.  D.  111.  1893)  55 
Fed.  288. 

Joinder  of  simple  licensees. — The  owner 
of  a  patent  may  proceed  in  a  suit  in 
equity  for  infringement  without  joining 
simple  licensees,  as  they  are  not  necessary 
parties  Sanford  t.  Messer,  (1872)  Holmes  * 
149,  21  Fed.  Caa.  No.  12,314;  Grover,  etc., 
fiewing-Mach.  Co.  v,  Sloat,  (1860)  2  Fish. 
Pat.  Caa.  112,  11  Fed.  Cas.  No.  5,846; 
Goodyear  t?.  Day,  (1852)  10  Fed.  Cas.  No. 
5,566;  Goodyear  r.  Central  R.  Co.,  (1863) 
2  vVall.  Jr.  (CO  356,  10  Fed.  Cas.  No. 
5,563;  Potter  r.  Wilson,  (1860)  2  Fish. 
Pat.  Cas.  102,  19  Fed.  Cas.  No.  11,342; 
Bryan  r.  vStevens,  (1841)  4  Fed.  Cas.  No. 
2,066a;  Hussey  r.  Whitely,  (1860)  1  Bond 
407,  12  Fed.  Cas.  No.  6,950;  Frankfort 
Whiskey  Process  Co.  v.  Pepper,  (S.  D.  N. 
Y.  1886)  26  Fed.  336;  Blair  r.  Lippincott 
Glass  Co.,  (C.  C.  Inu.  1892)  52  Fed.  226; 
Kearney  v.  Lehigh  Valley  R.  Co.,  (C.  C. 
N.  J.  1886)  27  Fed.  699;  Nellis  t*.  Pennock 
Mf^.  Co.,  (E.  D.  Pa.  1882)  13  Fed.  451; 
Union  Switch,  etc.,  Co.  r.  Johnson  R.  Sig- 
nal Co.,  (C.  C.  N.  J.  1892)  52  Fed.  867. 

Licensees  improper  parties. —  It  is  not 
only  not  necessary  but  it  is  improper 
to  join  mere  licensees  as  parties.  Blair  v. 
Lippincott  Glass  Co.,  (C.  C.  Ind.  1892)  52 
Fed.  226. 

Patentee  and  licensee  together. —  Suit, 
however,  may  be  brought  by  the  patentee 
and  licensee  together.  Birdsell  r.  Shaliol, 
(1884)  112  U.  S.  486,  6  S.  Ct.  244,  28  U. 
S.  (L.  ed.)  768;  Waterman  r.  Mackenzie, 
(1891)  138  U.  S.  262,  11  JS.  Cn,  334,  34  U. 
S.   (L.  ed.)   923. 

Action  by  licensee  in  name  of  patentee. 
— ^A  license  granting  to  one  the  exclusive 
right  to  make  and  sell  in  specified  terri- 
tory a  patented  article  vests  in  him  suffi- 
cient title  to  the  patent  to  sue  for   an 


infriiigeuient  thereof  under  the  federal 
statutes  in  the  name  of  the  patentee. 
Manning  r.  Cralland-Henning  Pneumatic 
Malting  Drum  Mfg.  Co.,  (1910)  141  Wis. 
199,  124  N.  W.  291,  1«  Ann.  Cas.  976. 

The  ezclusiTe  licensees  may  be  joined 
with  the  patentee  as  plaintiffs.  Blair  v» 
Lippincott  Glass  Co.,  (C.  C.  Ind.  1892) 
52  Fed.  226;  Patterson  r.  Stapler,  (C.  C. 
N.  J.  1881)*  7  Fed.  210;  Sharpless  v.  Mose- 
ley,  etc.,  Mfg.  Co.,  (C.  C.  Vt.  1896)  75 
Fed.  695;  (Joodyear  v.  Central  R.  Co., 
(1853)  2  Wall.  Jr.  (C.  C.)  356,  10  Fed. 
Cas.  No.  5,563;  Birdsell  v.  Shaliol,  (1884) 
112  U.  S.  486,  6  S.  Ct.  244,  28  U.  S.  (L. 
ed.)  76S.  Under  a  conveyance  of  the  ex- 
clusiv«  right  to  make,  use,  and  sell  a  pat> 
ented  invention,  the  patentee  receivins 
royalties  therefor  haer  the  legal  title,  and 
where  it  does  not  appear  that  the  exclu- 
sive license  is  an  absolute  conveyance,  the 
licensee  must  join  the  owner  as  a  co- 
complainant  in  a  suit  for  an  infringe- 
ment. Clement  Mfg.  Co.  v.  Upson,  etc., 
Co.,   (C.  C.  Conn.  1889)   40  Fed.  471. 

Discontinuance  of  action  on  behalf  of 
licensee. — Wliere  an  action  at  law  is 
brought  in  the  name  of  the  owner  of  the 
patent  on  behalf  of  the  licensee,  it  will 
not  be  discontinued  on  motion  of  the  de- 
fendant and  consent  of  the  nominal  plain- 
tiff. Goodyear  v.  Bishop,  (1860)  4 
Blatchf.  438,  10  Fed.  Cas.  No.  5,558. 

Licensee's  right  to  appeaL — Where  a 
patentee  has  been  joined  as  a  co-oomplain- 
ant  in  the  suit  instituted  by  a  licensee 
for  an  infringement  it  is  not  necessary 
for  the  prosecution  of  an  appeal  that  he 
be  joined  therein,  but  the  licensee  has  the 
right  of  appeal  upon  the  refusal  of  the 
patentee  to  join  in  the  appeal  after  being 
duly  notified  to  do  so  and  such  refusal 
entered  of  record.  Excelsior  Wooden  Pipe 
Co.  17.  Seattle,  (C.  C.  A.  9th  Cir.  1902) 
117  Fed.  140,  55  C.  C.  A.  166. 

Suit  before  issuance  of  patent. — ^An  in- 
ventor cannot  maintain  a  suit  for  an  in- 
junction before  the  patent  is  issued. 
Marsh  i:  Nichols,  (1888)  128  U.  6.  605,  9 
S.  Ct  168,  32  U.  S.  (L.  ed.)  638;  BriU 
r.  St.  Louis  Car  Co.,  (E.  D.  Mo.  1897)  80 
Fed.  909. 

Suit  on  void  patent. — ^A  suit  will  not  be 
maintainable  by  any  one  when  the  patent 
is  void.  Kennedy  a  Haselton,  (1888)  128 
U.  S.  667,  9  S.  Ct.  202,  32  U.  S.  (L.  ed.) 
576;  Pope  Mfg.  Co.  r.  Marqua,  (S.  D. 
Ohio  1880)    15  Fed.  400. 

Effect  of  surrender  for  reissue. — ^A  pat- 
entee who  has  surrendered  the  patent  for 
a  reissue  cannot  maintain  a  suit.  Reedy 
r.  Scott,  (1875)  23  Wall.  352,  23  U.  S. 
(L.  ed.)  109;  Fry  r.  Quinlan.  (1876)  13 
Blatchf.  205,  9  Fed.  Caa.  No.  6,140;  Bur- 
rell  V.  Hackley,  (N.  D.  N.  Y.  1888)  35 
Fed.  833. 

II.  Who  Liabis  for  Infbinoemeivt 

In  general. —  In  general  a  patentee  may 
sue  any  one  who  in  his  opinion  is  guilty 
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of  an  infiingemeiii  and  make  the  proper 

r:ie8  defendaiita  in  the  suit.    Oarran  v. 
Charles  Car  Ca,  (E.  D.  Mo.  Igg7)  32 
Fed.  83o. 

The  United  Statea  are  not  liable  to  a 
suit  for  an  infringement  of  a  patent,  that 
being  an  action  in  sounding  tort.  BeUc- 
ni^p  V.  Schild»  (1896)  161  U.  8.  10,  16  S. 
Ct  443,  40  U.  S.  {Im  ed.)  599;  V.  S.  f. 
Berdan  Fire-Arma  Mfg.  Co.,  (1896)  156 
U.  S.  552,  16  S.  Ct.  420,  39  U.  ^.  (L.  ed.) 
530;  Schillinger  v.  U.  S.,  (1894)  156  U.  8. 
163,  15  S.  Ct.  85,  39  U.  S.   (L.  ^.)   108. 

Uae  nnder  oontract.— The  United  States 
may  be  sued  by  a  patentee  for  their  use 
of  his  invention  under  a  contract  ntade 
with  him  by  the  United  -States,  or  by  their 
auihoriaed  officers.  Belknap  v,  gchild, 
(1896)  161  U.  &  10,  16  S.  C*t.  443,  40 
U.  S.  (L..  ed.)  599;  U.  8.  u.  Berdan  Fire- 
Arms  Mfg.   Co.,    (1895)    156  U.   S.  662, 

15  S.  Ct  420,  39  U.  S.  (L.  ed.)  530;  U.  S. 
r.  Palmer,  (1888)  128  U.  S.  262,  9  6.  Ct. 
104,  32  U.  S.  (L.  ed.)  442;  U.  S.  r.  Burns, 
(1871)  12  Wall.  246,  20  U.  S.  (L.  ed.) 
388w 

Infringement  by  officers  of  United 
Statea. — Where  officers  of  the  United 
Statea  infringe  a  pat^t  and  use  the 
article  for  Uie  benefit  of  the  United 
States  only,  they  are  not  liable  for  the 
gains,  profits,  and  advantages  which  ac- 
crued to  the  government  by  such  use. 
Belknap  v.  Schild,   (1896)    161  U.  (S.  10, 

16  S.  Ct  443,  40  U.  S.  (L.  ed.)  699. 
Although  the  defendant  used  the  in- 
vention as  an  officer  of  the  government,  in 
the  performance  of  his  duties,  for  the 
benefit  of  the  government,  he  is  liable  as 
an  infringer.    Campbell  v,  James,  (1879) 

17  Blatchf.  42,  4  Fed.  Caa.  No.  2,361; 
Belknap  v,  Schild,  (1896)  161  U.  8.  10, 
16  S.  Ct.  443,  40  U.  S.  (L.  ed.)  599;  Cam- 
meyer  r.  Newton,  ( 1877 )  94  U.  S.  226,  24 
U.  8.  (L.  ed.)  72. 

Counties. —  Oninties  are  corporations, 
and  as  such  may  be  sued  fbr  the  infringe- 
ment of  a  patent.  May  v,  Mercer  Coimty, 
(a  C.  Ky.  1887)  30  Fed.  246. 

County  commiasioners. — A  bill  to  re- 
strain the  infringement  of  a  patent  for  a 
ventilating  device  .will  not  lie  against 
county  oommisBioners,  merely  because  a 
contractor  for  a  public  building  has  placed 
an  infringing  aevice  in  such  building, 
without  its  having  been  specified  in  the 
contract  and  without  knowledf^e  on  their 
part  of  the  patent,  which  device  has  not 
been  used.  McCreery  Engineering  Co.  r. 
^Cassachusetta  Fan  Co.,  (C.  C.  Mass. 
1910)   180  Fed.  116. 

Municipal  corporation. —  The  liability  of 
a  municipal  corporation  for  infringement 
is  well  reoogniara.  Akrcm  r.  Bone,  (C.  C. 
A.  6th  Cir.  1915)  221  Fed.  944,  137  C.  C. 
A  614,  wherein  the  court  said:  "The 
action  of  infringement  rests'  on  tort,  not 
on  contract,  and  the  position  of  the  de- 
fendant seems  to  be  that  a  city  is  not 
liable  for  a  tort,  unless  the  tort  is  law- 


fully committed.  Such  a  description  of  a 
tort  is  difl^icult  to  apply.  To  deny  an  in- 
fringement injunction  against  a  city  is  to 
say  that,  because  the  city  has  wrongfully 
taken  plaintiff's  property,  it  may  con- 
tinue to  keep  it  and  use  it.  .  .  .  Under 
the  familiar  rules  concerning  torts  by 
agents  of  municipalities,  it  would  seem 
that  if  the  agents,  in  adopting  the  in- 
fringement, went  outeide  the  scope  of 
their  duty,  and  if  the  city  itself  did  not 
continue  the  infringement  after  notice  of 
what  the  agents  had  done,  there  might 
be  no  liability  for  damages;  but  this  is  not 
such  a  case.  The  municipal  officers  who 
built  this  wall  has  clear  authority  to 
obtain  the  use  of  the  patent,  by  following 
a  prescribed  method.  In  appropriating 
the  patent  without  permission,  tney  were 
acting  within  the  scope  of  their  duties, 
though  in  violation  of  specific  restrictions, 
and  the  city  is  liable  in  damages  for  their 
tort." 

A  nonresident  of  a  district,  though  he 
may  not  be  subject  to  service  of  process 
therein  and  be  sued  as  a  defendant,  may 
.be  enjoined  from  committing  acts  of  in- 
fringement in  the  district  when  he  comes 
in  for  that  purpose.  Kennedy  v,  Penn 
Iron,  etc.,  Co.,  (N.  D.  Ohio  1895)  67  Fed. 
339. 

Co-owner  as  defendant. — Any  person  to 
whom  a  part  of  a  patent  has  been  assigned 
may  maintain  a  suit  in  equitv  alone  for 
the  protection  of  his  rights,  for  in  such 
case  the  partial  owner  must  make  his 
copartner  in  the  ownership  a  defendant  in 
the  suit.  Spring  v.  l>omefitic  Sewing- 
Mach.  Cb.,  (C.  C.  N.  J.  1882)  13  Fed. 
446. 

But  in  an  action  at  law,  the  court  was 
not  prepared  to  admit  that  a  joint  owner 
by  assignment  of  a  patent  could  sue  his 
co-owners  as  defendants  instead  of  join- 
ing them  as  plaintiffs,  though  such  co- 
owners  declined  to  join  with  the  plaintiff. 
Van  Orden  f.  Nashville,  (M.  D.  Tenn. 
1895)    67   Fed.  331. 

Liability  of  agent. — An  agent  is  not 
properly  joined  with  his  principal  as  a 
defendant  in  a  suit  for  infringement 
because  of  acts  done  in  his  capacity  as 
such  agent,  in  the  absence  of  special  cir- 
cumstances. Westinghouse  Electric,  etc., 
Co.  V.  Mutual  Life  Ins.  Co.,  ( W.  D.  N.  Y. 
1904)    129  Fed.  213. 

Joinder  of  agent  and  principtL — ^An 
agent  for  the  sele  of  an  article  which 
infringes  a  patent  is  liable  as  a  joint 
trespasser,  and  is  properly  joined  as  a 
defendant  with  the  manufacturer  in  a 
suit  in  equity  to  restrain  the  infringe- 
ment. Buck  V.  Cobb,  (1847)  Brunner  Col. 
Cas.  650,  4  Fed.  Caa.  No.  2,079. 

Snit  against  agent  alone. — Where  a 
party,  although  an  agent,  is  selling  an 
infringing  article  from  which  he  derives 
indiviaual  profits  and  commissions,  a  bill 
in  equity  K>r  an  injunction  and  account 
of  profits  may  be  brought  against  him  per- 
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1911)    188  Fed.  431,  affirmed  (C.  C  A.  3c] 
Cir.  1911)   188  Fed.  428,  110  C.  C.  A.  308. 

Joint  or  several  suits  against  infringers. 
—  Those  who  make  an  infringing  article 
and  those  who  sell  it  are  giiilty  of  a  tort, 
joint  and  several,  and  suit  may  be  main- 
tained against  them  either  jointly  or 
severally.  Jennings  r.  Dolan,  (S.  D.  N. 
Y.  1887)  29  Fed.  861. 

Allegation  of  joint  infringement. — Joint 
defendants  in  a  bill  in  equity  for  infringe*- 
ment  must  be  alleged  to  be  joint  infring- 
ers, else  the  bill  will  be  bad  on  demurrer. 
Diamond  Match  Co.  v.  Ohio  Match  Co., 
(N.  D.  Ohio  1897)  80  Fed.  117. 

Intervening  defendant. — ^Where  one  has 
a  good  defense  to  a  suit  for  infringement 
or  has  interests  requiring  protection,  or 
who  is  in  privity  with  the  defendant,  he 
may  intervene  and  defend  or  help  defend 
the  suit.  Ide  t;.  Ball  Engine  Co.,  (S.  D. 
ni.  1887)  31  Fed.  901. 

Third  party  coming  in  as  defendant  and 
filing  cross-bilL — A  third  party  averring 
that  he  sold  to  the  defendant  the  alleged 
infringing  articles  used  by  him,  and  that 
such  third  party  is  the  manufacturer  and 
is  under  obligation  to  the  defendant  to 
protect  him  against  all  suits  for  infringe- 
ment, may  be  allowed  to  become  a  de- 
fendant in  order  that  the  question  of 
infringement'  may  be  fully  and  finally  de- 
termined, and  this  though  the  complain- 
ant and  such  third  party  are  both  non- 
residents; for  the  jurisdiction  is  not  de- 
pendent upon  the  citizenship  but  upon  the 
subject-matter,  and  the  third  party,  by 
asking  to  be  made  a  defendant,  submits 
himself  to  the  jurisdiction  of  the  court 
and  any  decree  rendered  will  be  binding 
on  all  parties.  But  this  intervening  de- 
fendant will  not  be  allowed  to  file  a  cross- 
bill which  it  would  not  be  competent  for 
the  original  defendant  to  file.  Curran  t'. 
St.  Charles  Car  Co.,  (E.  D.  Mo.  1887)  32 
Fed.  835. 

Intervention  for  common  interest. — 
Where  the  most  that  can  be  inferred  from 
the  matters  stated  in  the  petition  for  in- 
tervention is  that  the  petitioner  has  a 
common  interest  with  the  defendant  in 
defeating  the  suit,  because  if  successful 
the  complainant  may  sue  him,  and  the 
petitioner  does  not  state  or  claim  that 
the  articles  which  it  makes  are  identical 
in  structure  or  mode  of  operation  with 
the  articles  made  by  the  defendant,  nor 
is  any  fact  stated  showing  privity  in  any 
way  with  the  defendant,  the  motion  to 
intervene  will  be  overruled  and  the  peti- 
tion dismissed.  Thomas  Huston  Electric 
Co.  r.  Sperry  Electric  Co.,  (M.  D.  111. 
1890)  46  Fed.  75. 

in.  JomiNQ  OB  Splitting  Causes  o» 

Action 

In  general. — The  patentee,  in  the  case  of 
an  infringement,  has  a  right  to  bring 
either  an  action  at  law  to  recover  dam- 


ages or  a  suit  in  equity  for  an  injunction, 
with  incidentally  a  right  to  an  accounting 
for  damages  or  profits.  But  if  either 
course  be  adopted  the  complainant  is  not 
at  liberty  to  split  up  causes  of  action  for 
the  infringement  of  the  patent  which  had 
accrued-  up  to  that  time  against  the  de- 
fendant sued,  but  is  bound  to  include  all 
such  causes  of  action  in  the  suit,  and,  if 
he  omits  to  include  existing  causes  of 
action  in  any  such  suit,  the  judgment  in* 
it  is  a  bar  against  his  maintaining  any 
subsequent  action  upon  the  omitted  causes 
of  action.  Panoulias  v.  National  Equip- 
ment Co.,  (S.  D.  N.  Y.  1912)  198  Fed. 
403. 

Action  on  separate  claim  or  invention. — 
There  can  be  no  question  but  there  may 
be  a  claim  for  two  inventions  in  the  same 
patent  if  they  both  relate  to  the  same  ma- 
chine or  structure;  and  an  action  at  law 
can  be  sustained  for  the  infringement  of 
either  one  or  the  other  of  these  where  they 
are  clainied  as  separate  and  distinct  in 
their  character.  There  can  be  no  doubt 
that  if  one  of  these  be  infringed  it  is  prop- 
erly a  subject  for  an  action.  Lee  v. 
Blandy,  (1860)  1  Bond  361,  15  Fed.  Cas. 
No.  8,182. 

Action  for  infringement  of  one  of  sev- 
eral parts  improved. — Where  the  plain- 
tiff's invention  consists  not  only  in  a  com- 
bination but  in  the  improvement  of  sev- 
eral parts  of  which  that  combination  is 
composed,  the  violation  of  one  of  them 
is  an  infringement  for  which  an  action 
will  lie.  Parker  t;.  Haworth,  (1848)  4 
McLean  370,  18  Fed.  Cas.  No.  10,738. 

Repeated  infringements  in  one  action. — 
Repeated  infringements  of  a  patent,  like 
a  repetition  of  torts  of  any  other  kind- 
which  are  of  the  same  nature,  may  be 
sued  for  and  recompensed  in  one  action. 
There  is  no  known  doctrine  of  the  law 
Uiat  requires  a  plaintiff  to  split  up  into 
separate  actions  grievances  of  that  char- 
acter. Wilder  v.  McCormick,  (1846)  2 
Blatchf.  31,  29  Fed.  Cas.  No.  17,650. 

Action  on  original  patent  and  improve- 
ments.— Where  the  original  patent  and 
the  improvement  on  it  are  united  in  the 
same  person  they  constitute  a  whole,  an 
entire  right,  and  must  be  asserted  as  such 
in  an  action  at  law  for  Infringement.  If 
such  cause  of  action  be  divided,  damages 
being  claimed  in  one  case  for  the  infringe- 
ment of  the  original  patent,  and  in  an- 
other for  the  infringement  of  the  improve- 
ment, tile  actions  cannot  be  sustained. 
Case  V.  Redfield,  (1849)  4  McLean  526, 
5  Fed.  Cas.  No.  2,494. 

IV.  Pleading 

Allegations  necessary. —  Under  this  sec- 
tion an  action  at  law  for  the  recovery  of 
damages  for  the  infringement  of  a  patent 
should  he  an  action  on  the  case,  but  if 
the  complaint,  whether  called  a  declara- 
tion or  petition  under  the  code,  contains 
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all  the  allegations  material  to  make  an 
aetiou  on  tht'  oise  that  will  be  sufficient. 
May  c.  Mercer  County,  (C.  C.  Ky.  1887) 
30  Fed.  246;  Mvers  r.  Cunningham,  (N. 
D.  Ohio  1890)   44  Fed.  346. 

Must  state  essential  matters. —  In  an 
action  at  law  for  the  violation  of  a  pat- 
ent right  the  declaration  must  state  all 
essential  matters  of  the  action  or  no  ri^ht 
will  be  shown  by  the  plaintiff  in  point 
of  law  to  a  judgment  in  his  favor.  Gray 
V.  James,  (1817)  Pet.  C.  C.  476,  10  Fed. 
Cas.  No.  5.719. 

Form  of  declaration. —  Though  the 
declaration  is  not  formal  in  its  frame,  yet, 
where  it  embodies  all  that  is  essential  to 
enable  the  plaintiff  to  give  evidence  of  his 
right  and  of  its  violation  by  the  defend- 
ant, and  affords  to  the  defendant  the  op- 
portunity to  interpose  every  defense  al- 
lowed him  by  law,  the  court  will  not 
encourage  objections  merely  critical  and 
overnice,  and  will  seek  even  on  special 
demurrer  to  sustain  pleadings  substan- 
tially sufficient  and  thus  avoid  useless 
delavs  and  expenses.  Wilder  t*.  McCor- 
mick.  (1846)  2  Blatchf.  31,  29  Fed.  Cas. 
No.    17,650. 

Averments  of  title. —  The  declaration 
should  show  a  title  in  the  plaintiff.  Grav 
r.  James,  (1817)  Pet.  C.  C.  476,  10  Fed. 
Cas,  No.  5,719;  Cutting  v.  Myers,  (1818) 
4  Wash.  220,  6  Fed.  Cas.  No.  3,520. 

Title  depending  upon  performance  of 
acts. —  If  in  an  action  at  Uw  for  the 
violation  of  a  patent  the  plaintiff^s  title 
depends  upon  the  performance  of  certain 
acts,  he  must  in  his  declaration  affirm  the 
performance  of  those  acts.  Gray  v.  James, 
(1817)  Pet.  C.  C.  476,  10  Fed.  Cas.  No. 
5,719. 

Averment  of  marking. —  The  complaint 
in  an  action  for  infringement  of  a  patent 
must  allege  that  the  article  as  jnade 
thereunder  was  marked  with  notice  of 
the  patent,  or  that  notice  of  the  infringe- 
ment was  given  to  the  defendant.  Streat 
t>.  Finch,  (C.  C.  Minn.  1904)  154  Fed.  378. 

The  complaint  in  an  action  to  recover 
damages  for  infringement  of  a  patent  must 
show  on  its  face  that  plaintiff  has  com- 
plied with  the  requirements  of  H.  S.  sec. 
4900,  supra^  p.  283,  by  causing  the  pat- 
ented article,  or  the  package  in  which  it 
is  contained,  to  be  marked  in  some  suit- 
able manner  with  the  word  "Patented." 
Sprague  t*.  Bramhall-Deane  Co.,  (S.  D. 
N.  Y.  1904)  133  Fed.  738. 

Averment  of  issuance  and  preliminary 
steps. —  If  the  declaration  avers  that  a 
patent  was  issued  in  the  form  prescribed 
by  law  it  is  a  sufficient  showing  of  title, 
and  the  steps  preliminary  to  the  granting 
of  a  patent  need  not  be  averred.  Cutting 
r.  Myers,  (1818)  4  Wash.  220,  6  Fed.  Cas. 
No.  3,520;  Van  Hook  r.  Wood,  (1845)  28 
Fed-  Cas.  No.  16.854;  Noe  r.  Prentice, 
(1844)  18  Fed.  Cas.  No.  10,284a;  Wilder 
I?.  McCormick,  (1846)  2  Blatchf.  31,  29 
ted.  Cas.  No.  17,650. 


While  letters  patent  are  themselves 
prima  facie  evidence  of  validity,  yet  aa 
the  conditions  and  requirements  of  this 
section  and  R.  S.  sec.  4887,  supra,  p.  138, 
as  amended,  are  of  the  essence  of  the  right 
of  action,  they  must  be  averred  in  a  bill 
of  complaint.  Elliott,  etc.,  Book-Type- 
writer Co.  V.  Fisher  Typewriter  Co.,  (S. 
D.  N.  Y.  1901 )  109  Fed.  330. 

Averment  of  assignments. — Where  the 
title  of  the  plaintiff  to  a  patent  is  founded 
on  an  assignment  the  declaration  should 
BO  state,  but  the  plaintiff  need  not  set 
forth  a  perfect  instrument  of  assign- 
ment to  maintain  his  action.  van 
Hook  V.  Wood,  (1S45)  28  Fed.  Cas.  No. 
16,854. 

Averment  of  assignment  after  applica- 
tion.— ^A  declaration  in  an  action  at  law 
for  the  infringement  of  a  patent,  averring 
that  the  inventor  did,  before  the  issuance 
of  letters  patent,  etc.,  assign  his  right, 
title,  and  interest  in  the  said  invention  or 
design  to  the  said  plaintiffs,  etc.,  is  not 
open  to  the  objection  that  it  does  not 
allege  that  the  assignment  was  made  after 
the  application  for  the  patent.  An  inven- 
tion of  a  machine  may  be  assigned  as  well 
before  as  after  the  application  for  a  pat- 
ent. Rathbone  v.  Orr,  (1850)  6  McLean 
131,  20  Fed.  Cas.  No.  11,585. 

Description  of  patent. —  The  declaration 
should  sufficiently  identify  and  describe 
the  patent  on  which  suit  is  brought.  It 
is  sufficient  to  state  in  the  declaration 
the  substance  of  the  grant.  Tryon  v. 
White,  (1815)  Pet.  C.  C.  96,  24  Fed.  Cas. 
No.  14,208. 

Where  a  patent  is  designaited  by  the 
terms  which  itself  uses,  it  will  be  suffi- 
cient description  of  the  patent  without 
going  into  the  particulars  as  contained 
in  the  specification.  A  specification  is  a 
matter  of  evidence  to  be  used  at  the  trial, 
and  if  the  defendant  desires  he  may  have 
it  placed  on  the  record  by  asking  oyer  of 
it.  Gray  v\  James,  (1817)  Pet.  C.  C. 
476,  10  Fed.  Cas.  No.  5,719;  followed  by 
Cutting  V.  Myers,  (1818)  4  Wash.  220,  6 
Fed.  Cas.  No.  3,520. 

Where  the  declaration  professes  to  set 
forth  the  specification  as  part  of  the 
grant,  according  to  its  tenor,  the  slightest 
variation  will  be  fatal  and  entitle  the  de- 
fendant to  a  nonsuit.  Tryon  v.  White, 
(1815)  Pet.  C.  C.  96,  24  Fed.  Cas.  No. 
14,208. 

The  profert  of  letters  patent  (of  which 
the  specification  is  a  part)  makes  the  let- 
ters patent  when  produced  a  part  of  the 
declaration  and  so  gives  all  the  certainty 
as  to  the  invention  and  improvement  pat- 
ented, which  is  required  by  law.  It  would 
be  more  formal  to  annex  a  copy  of  the 
letters  patent  and  specification  to  the 
declaration  and  refer  thereto  in  the  dec- 
laration, but  the  common  practice  is  the 
other  way,  and  there  is  no  objection  to 
it.  Pitts  V.  Wliitman,  (1843)  2  Story 
609,  19  Fed.  Cas.  No.   11,196. 
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Copy  of  letters  patent. — The  defendant 
cannot  of  right  demand  oyer  of  letters 
patent  to  which  the  declaration  refers; 
hut  he  can  obtain  them  if  he  desires, 
since  they  are  matter  of  record.  Singer  r. 
Wilson,  22  Fed.  Cas.  No.   12,901. 

ATcrment  of  noTelty  and  utility. — ^The 
novolty  and  utility  of  the  invention 
should  be  averred  in  the  declaration. 
Wilder  v.  McCormick,  (1846)  2  Blatchf. 
31,  29  Fed.  Cas.  No.  17,650. 

Denial  of  public  use  Or  sale. —  The 
averment  must  be  that  the  invention  had 
not  been  in  public  use  or  on  sale  for 
more  than  two  years  prior  to  the  applica- 
tion for  the  patent,  without  further  state- 
ment that  no  such  use  or  sale  was  had 
with  the  consent  of  the  inventor.  Since 
Act  1839,  it  is  immaterial  whether  the 
inventor  consented  or  not.  Blessing  V, 
John  Trageser  Steam  Copper  Works,  (8. 
D.  N.  Y.  1888)   34  Fed.  753. 

It  must  be  positively  averred  as  a  fact 
and  not  indirectly  that  the  invention  has 
not  been  in  public  use  or  on  sale  for  more 
than  two  years  prior  to  the  application 
for  a  patent.  Rubber -Tire  Wheel  Co.  r. 
Davis,  (C.  C.  N.  J.  1900)   100  Fed.  86. 

The  infringement  should  be  averred  and 
it  is  sufficient  to  allege  in  the  usual  form 
that  the  defendant  "  made,  constructed, 
used,  and  vended  to  sundry  persons  "  the 
said  invention,  and  the  means  or  manner 
of  the  violation  of  the  patent  need  not 
be  set  forth.  Case  v,  Redfleld,  (1849)  4 
McLean  526,  5  Fed.  Cas.  No.  2,494. 

Period  of  use. —  The  plaintiff  is  oon- 
fined  to  giving  evidence  of  the  making, 
construoting,  or  using  the  invention  in 
violation  of  his  patent  right  during  the 
period  which  he  specifies  in  his  declara- 
tion. Eastman  t?.  Bodfish,  (1841)  I 
Story  528,  8  Fed.  Caa.  No.  4,266. 

If  the  declaration  contains  no  continu- 
ando  with  reference  to  the  selling,  the 
plaintiff  can  properly  prove  only  one  ac- 
tual sale  as  an  independent  basis  of  dam- 
ages. Le  Page  Oo.  t'.  Russia  Cement  Co., 
(C.  C.  A.  1st  Cir.  1892)  51  Fed.  941,  6 
U.  S.  App.  lia,  2  C.  C.  A.  555,  17  L.  R.  A. 
354. 

Demand  of  damages  in  gross  proper. — 
In  an  action  on  the  case,  the  gravamen 
being  the  tortious  infringement  of  the 
plaintiff's  patent,  a  demand  of  dam'iges 
m  gross  is  a  proper  ccmdusion  of  the 
declaration.  Wilder  v.  McCormick, 
(1846)  2  Blatchf.  31,  20  Fed.  Gas.  No. 
17,660. 

Profits  not  accruing  within  statutory 
period.— R.  S.  sec.  4921,  infra,  p.  326, 
aa  amended  by  Act  March  3,  1897,  pro- 
viding that  in  any  suit  or  action  for  in- 
fringement of  a  patent,  there  shall  be  no 
recovery  of  profits  or  damages  for  any 
infringement  committed  more  than  six 
^ears  before  the  filing  of  the  bill  or  the 
issuing  of  the  writ  in  such  suit  or  action, 
applied  not  only  to  suits  in  equity  under 


said  section  4921,  bat  also  to  actions  on 
the  case  to  recover  damages  for  infringe- 
ment, brought  under  section  4919.  "nie 
amendment  is  not  a  statute  of  limitaticm, 
but  a  qualifica4;ion  on  the  right  of  recov- 
ery, and  need  not,  therefore,  be  specially 
pleaded  bv  defendant  in  an  action  under 
section  4919.  Peters  v.  Hanger,  (€.  C. 
A.  4th  ar.  1904)  134  Fed.  586,  67  C^  C. 
A.  366,  reversing  (C.  C.  A.  4th  1904)  127 
Fed.  820,  62  C.  C.  A.  498. 

Questioning  Talidity  of  patent  1^  de- 
mumr. — ^The  question  of  the  validity  of 
a  pat^it  on  its  face  may  be  raised  by  de- 
murrer in  an  acticm  at  law  for  its  in- 
fringement. Thomas  r.  St.  Louis,  etc., 
R.  Co.,  (C.  C.  A.  6th  ar.  1907)  149  Fed. 
7«8,  79  C.  C.  A.  89. 

The  question  whether  or  not  the  sub- 
ject-matter of  a  patent  is  within  one  of 
the  classes  of  things  which  are  patent- 
able, under  the  statute  is  purely  one  of 
law,  and  may  be  determined  on  demurrer 
in  an  action  for  its  infringement.  Amer- 
ican Disappearing  Bed  Oo.  v.  Amael- 
steen,  (C.  C.  A.  9th  Cir.  1910)  182  Fed. 
324,  105  C.  C.  A.  40. 

Averment  of  prior  suit  in  equity. — ^The 
declaration  in  an  aotion  for  infringement 
of  a  patent  alleged  the  proper  issuance  of 
the  patent.  Dnendant  filed  a  plea,  set- 
ting up  in  bar  a  decree  entered  in  a  prior 
suit  in  equity  between  the  parties  for 
infringem^  of  the  same  patent  dismies- 
ing  the  bill  for  want  of  equity,  and  al- 
leging that  the  device  relied  on  as  an 
infringement  was  the  same  in  both  suits. 
The  latter  allegation  waa  denied  by  a 
replication.  Held  that  the  sustaining  ci 
a  motion  by  defendant  for  judgment  on 
the  pleadinjB^  was  error,  since  the  court 
could  not  Imow  without  proof  that  the 
decree  determined  the  invalidity  of  the 
patent,  and  the  plea  was  met  and  an 
issue  of  fact  raised  as  to  the  identity  of 
the  causes  of  action  by  the  replication. 
Robinson  r.  American  Car,  etc.,  Co.  (O. 
C.  A.  7th  Oir.  1907)  160  Fed.  331,  80 
C.  C.  A.  127,  receraing  (N.  D.  lU.  1906) 
142  Fed.  170. 

Pleadings  similar  in  equity. —  Redress 
for  the  infringement  of  a  patent  may  be 
sought  by  a  suit  in  equity  as  well  as  by 
an  action  at  law,  and  the  required  alle- 
gations and  proofs  are  substantially  the 
same  in  one  form  of  remedy  as  in  the 
other.  Parks  v.  Booth,  ( 1880)  102  U.  a 
96,  26  U.  8.   (L.  ed.)   54. 


V.  Recovebt 

See  further,  R.  S.  sec.  4921,  na^m, 
infra,  p.  326. 

Damages  and  profits. —  The  law  mt- 
poses  no  penalty  for  infringement  aside 
from  a  recovery  of  damages  and  prolltt. 
It  does  not  condemn  the  infringing  ar- 
ticle or  deprive  the  infringer  of  his  prop- 
erty therein.     It  simpiy  says  he  fMV 
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not  use  it  or  sell  it:  during  the  life  of 
the  patent.  He  may  not  use  it  while  the 
patent  10  in  force  but  may  when  the 
sole  lights  of  the  patentee  under  the 
patent  cease  to  exist.  American  Sul- 
phite Pulp  Co.  jD.  Hinckley  Fibre  Co., 
(N.  D.  N.  Y.  1914)   ai.7  Fed.  67. 

General  damages. —  If  the  primary 
measure  of  damages,  i.  e;,  market  value, 
affords  no  criterion  for  the  amount  of 
loss  occasioned  by  infringement,  general 
damages  based  on  all  the  facts  alid  cir-. 
comstances  proved,  may  be  allowed.  U. 
S.  Frumentum  Co.  p,  Lauhoff.  (O.  C.  A. 
ath  Cir.  1014)  216  Fed.  610,  132  C.  C.  A. 
614,  wherein  the  court,  after  instancing 
the  applicaticm  of  the  rule  of  genercu 
damages  to  real  and  personal  property  in 
eases  where  no  market  value  existed  or 
could  not  be  definitely  proved,  said: 
"  We  can  see  no  reason  why  the  owner 
of  a  patent  may  not  be  compensated  upon 
the  same  principles,  or  why  the  perfect 
analogy  between  the  rules  of  damages  9s 
to  general  property  and  as  to  patent 
property  which  appl^  with  refer^ce  to 
market  value  and  wiih  reference  to  lost 
sales  should  be  discarded  when  we  come 
to  what  may,  for  convenience,  be  called 
general  damages.  The  jury,  in  a  patent 
case,  can  be  shown  what  plaintiff's  patent 
property  was,  to  what  extent  defendant 
has  taken  it,  its  usefulness  and  com- 
mercial value  as  shown  by  its  advantages 
over  other  lyings  and  by  the  extent  of 
its  use  and  as  shown  by  the  profits  and 
savings  which  could  be  made  upon  its  sale 
or  adoption.  The  jury  can  learn  how 
nmeh  of  the  realizable  profit  should  be 
credited  to  the  manufacturing  process 
and  business  risk  and  how  much  to  the 
patent,  also,  what  share  of  the  profits  or 
of  the  selling  price  it  may  be  customary 
in  tSiat  or  aunilar  business  to  allow  for 
the  use  of  such  aa  *  invention.  Experts 
may  be  amply  qualified  to  give  useful 
opinions  as  to  the  value  of  the  property 
which  is  to  be  appraisi^.  More  or  less 
of  these  things  may  appear  in  a  given 
case,  all  having  a  bearing  cm  the  real 
value  of  that  for  which  plaintiff  is  to  be 
ecHDpensated,  and  the  case  presents  no 
greater  difficmlty  in  computing  and  ascer- 
taining damages  than  is  met  by  a  hun- 
dred juries- every  day.  This  damage  or 
compeosation  is  not,  in  precise  termin- 
ology, a  royalty  at  all,  but  it  is  fre- 
quently spoken  of  as  a  reaacmahle  roy- 
alty"; and  this  phrase  is  a  ccmvenient 
means  of  naming  this  particular  kind  of 
damage.  It  may  also  be  well  called 
*' general  damage";  that  is  to  say,  dam- 
age not  resting  on  any  of  the  applicable, 
exact  methods  of  computation  but  upon 
facts  and  circumstajices  which  permit  the 
jnrv  or  the  court  to  estimate  in  a  gen- 
eral, but  in  a  sufficiently  accurate,  way 
the  injury  to  plaintiff  caused  by  each 
infringing  sale.'^ 


Nominal  damages. —  When  an  action  at 
law  is  brought  to  recover  damages  for 
infringement  of  a  patent,  and  ^^idity, 
title,  and  infringement  are  proved,  but 
the  plaintiff  is  unable  to  prove  some  spe- 
cific amount  of  actual  damages,  he  can 
recover  nominal  damages.  Reis  v.  Rosen- 
leld,  (C.  C.  A.  2d  Cir.  1913)  204  Fed. 
282,  122  C.  C.  A.  480. 

Measure  of  damages. —  Established 
royalties  for  sales  of  licenses  constitute 
the  primary  or  true  measure  of  damages. 
McCormick  1?.  Seymour,  (1854)  3  Blatchf. 
209,  15  Fed.  Cas.  No.  8,727;  Sanders  v, 
Loffan,  (1861)  2  Fish.  Pat.  Cas.  167,  21 
Fed.  Cas.  No.  12,295;  New  York  Corp.  v. 
Ransom,  (1860)  23  How.  487,  16  U.  S. 
(L.  ed.)  516;  Seymour  v.  M^CJormick, 
(1853)  16  How.  480,  14  U.  S.  (L.  ed.) 
1024;  Hogg  V,  Emerson,  (1850)  11  How. 
587,  13  U.  S.  (L.  ed.)  8^;  Emigh  t% 
Baltimore,  etc.,  R.  Co.,  (1881)  4  Hughes 
(U.  S.)  271;  Emerson  v.  Simm,  (1873) 
9  Fish.  Pat.  Cas.  281,  8  Fed.  Cas.  No. 
4,443;  Washington,  etc.,  Steam  Packet 
Co.  r.  Sickles,  (1874)  19  WaU.  611,  22 
U.  S.  (L.  ed.)  203;  Philp  i\  Nock,  (1873) 
17  Wall.  460,  21  U.  S.  (L.  ed.)  679; 
Rude  r.  Westcott,  (1889)  130  U.  S.  152, 
9  S.  Ct.  463,  32  U.  S.  (L.  ed.)  888; 
Tilghtnan  v.  Proctor,  (1888)  125  U.  S. 
136,  8  S.  Ct.  894,  31  U.  S.  (L.  ed.)  664; 
Root  V.  Lake  Shore,  etc.,  R,  Co.,  (1882) 
10i5  U.  S.  189,  26  U.  S.  (L.  ed.)  975; 
Birdsall  v.  Coolidge,  (1876)  93  U.  S.  64, 
28  U.  S.  (L.  ed.)  802;  BurdeD  t7.  Denig, 
(1876)  92  U.  S.  716,  23  U.  S.  (L,  ed.) 
764;  Cassidy  r.  Hunt,  (N.  D.  Oal.  1896) 
75  Fed.  1012;  Houston,  etc,  R.  Co.  r. 
Stem,  (C.  C.  A.  5th  Cir.  1896)  74  Fed. 
636,  41  U.  S.  App.  309,  20  C.  C.  A.  668; 
Timken  t\  Olin,  (S.  D.  Ohio  1890)  41 
Fed.  169;  Asanus  r.  Freeman,  (E.  D.  Pa. 
1888)  34  Fed.  902;  Stutz  v.  Armstrong, 
(W.  D.  Pa.  1885)  25  Fed.  147;  Graham 
t?.  Geneva  Lake  Crawford  Mfg.  Co.,  (E. 
D.  Wis.  1881)  24  Fed.  642;  Cottier  v. 
Stimson,  (C.  C.  Ore.  1884)  20  Fed.  906; 
Wooster  v.  Simpson,  (S.  D.  N.  Y.  1884) 
20  Fed.  316;  Wescott  V.  Rude,  (C.  C.  Ind. 
1«84)  19  Fed.  830;  Star  Salt  Caster  Co. 
I?.  Grossman,  (1879)  4  B.  &  A.  Pat.  Cas. 
506,  22  Fed.  Cas.  No.  13,320;  Sickels  r. 
Borden,  (1856)  3  Blatchf.  636,  22  Fed. 
Cas.  No.  12,832;  Goodyear  Dental  Vul- 
canite Co.  V.  Ym  Antwerp,  (1876)  2  B. 
k  A.  Pat.  Oae.  252,  10  Fed.  Cas.  No. 
6,600;  Goodyear  t\  Bishop,  (1861)  2 
Fish.  Pat  Gas.  154,  10  Fed.  Oaa.  No. 
5,569;  Keller  t?.  Stolzenbach,  (1886)  37 
Pat.  Off.  Gaz.  564. 

Where  the  owners  of  a  patent  granted 
an  exclusive  license  thereunder,  authoris- 
ing the  licensee  to  grant  licenses  to  others 
on  such  terms  as  it  saw  fit,  reserving  as  a 
royalty  a  certain  per  cent  of  the  profits 
realized  by  the  licensee,  in  a  joint  suit  by 
the  owners  and  licensee  for  infringement 
which  interfered  with  sales  by  the  licensee 


304 


7  FED.  STAT.  ANN.   {2d  Ed.) 


and  the  granting  of  licensen,  the  license 
fee  established,  charged,  and  reoeive<l  by 
the  licensee  may  properly  be  taken  as  a 
basis  for  the  computation  of  dania^ros  and 
profits  recoverable  from  the  infringer. 
Fox  t\  Knickerbocker  Engraving  Co.,  (S. 
D.  N.  Y.  1908)   1&8  Fed.  422. 

What  royalties  apply  as  measure  of 
damages. —  This  rule  will  apply,  however, 
only  in  cases  were  the  royalty  is  the  fixed 
and  established  price  at  which  a  license  is 
granted  for  the  use  of  that  particular  pat- 
ent. Black  1?.  Munson,  (1877)  14  Klatchf. 
266,  3  Fed.  Cas.  No.  1,463;  Washrngton, 
etc..  Steam  Packet  Co.  v.  Sickles,  (1874) 
19  Wall.  611,  22  U.  S.  ( L.  ed.)  203; 
Comely  v.  Marckwald,  (1889)  131  U.  S. 
159,  9  S.  Ct.  744,  33  U.  S.  (L.  ed.)  177; 
Rude  V.  Westcott,  (1889)  130  U.  S.  152, 
9  S.  Ct.  463,  32  U.  S.  ( L.  ed. )  88S ;  Black 
V,  Thorne,  (1884)  111  U.  S.  122.  4  S.  Ct. 
326,  28  U.  S.  (L.  ed.)  372;  Royer  v. 
Shultz  Belting  Co.,  (E.  D.  Mo.  1891)  45 
Fed.  51 ;  Keyes  v.  Pueblo  Smelting,  et«., 
Co.,  (C.  C.  Colo.  1890)  43  Fed.  478; 
Cary  v.  Lovell  Mfg.  Co.,  (VV.  D.  Pa.  1889) 
37  Fed.  654;  United  Nickel  Co.  r;  (Vntral 
Pac.  R.  Co.,  (.N.  D.  Cal.  1888)  36  Fed. 
186;  Graham  r.  Piano  Mfg.  Co.,  (N.  D. 
111.  1888)  35  Fed.  597;  Asmus  r.  Free- 
man, (E.  D.  Pa.  1888)  34  Fed.  902;  Ham- 
macher  t-.  Wilson,  (C.  C.  Mass.  1887)  32 
Fed.  796;  Adams  v.  Bellaire  Stampnig  Co., 
(S.  D.  Ohio  1886)  28  Fed.  360;  BaWs  v. 
St.   Johnsbury,   etc.,   B.   Co.,    (C.    C.   Vt. 

1887)  32  Fed.  628;  Comely  r.  Marckwald, 
(S.  D.  N.  Y.  1886)  32  Fed.  292;  National 
Car -Brake  Shoe  Co.  r.  Terre  Haute  Car, 
etc.,  Co.,  (C.  C.  Ind.  1884)  19  Fed.  514; 
Matthews  v.  Spangenburg,  (S.  D.  N.  Y. 
1882)  14  Fed.  350;  Bussey  i:  Excelsior 
Mfg.  Co.,  (E.  D.  Mo.  1880)   1  Fed.  640. 

To  be  binding  on  a  stranger  or  infringer 
sales  of  licenses  must  be  sufficient  in 
number  to  establish  the  fee  or  royalty 
charged  for  the  use  of  the  patent  as  its 
market  value.  Adams  v.  Bellaire  Stamp- 
ing Co.,   (S.  D.  Ohio  1886)    28  Fed.  360. 

Royalty  must  be  fixed  and  established 
and  without  other  inducements  for  the 
license  fee  to  constitute  measure  of  dam- 
ages. Hunt  Bros.  Fruit  Packing  Co.  r. 
Cassiday,  (C.  C.  A.  9th  Cir.  1894)  64  Fed. 
685,  29  U.  S.  App.  116,  12  C.  C.  A.  316; 
Vulcanite  Paving  Co.  r.  American  Arti- 
ficial  Stone   Pavement    Co.,    (E.    D.    Pa. 

1888)  36  Fed.  378;  Adams  r.  Bellaire 
Stamping  Co.,  (S.  D.  Ohio  1886)  28 
Fed.  360;  Proctor  v.  Brill,  (E.  D.  Pa. 
1880)  4  Fed.  416. 

Licenses  granted  under  similar  circum- 
stances.—  A  royalty  is  the  measure  of 
damages  only  where  it  is  a  fixed  and  es- 
tablished price  at  which  licenses  are 
granted  under  circumstances  fairly  simi- 
lar. Colgate  V.  Western  Electric  Mfg.  Co., 
(S.  D.  N.  Y.  1886)  28  Fed.  146;  Wooster 
V.  Thornton,  (S.  D.  N.  Y.  1886)  26  Fed. 
274;  Westcott  t7.  Rude,  (C.  C.  Ind.  1884) 


19  Fed.  S:K);  National  Car-Brake  Shoe  Co. 
1?.  Terre  Haute  Car,  etc.,  Co.,  (C.  C.  IndL 
1884M9  Fed.  514;  Comely  r.  Marckwald, 
47  Pat.  Off.  Gaz.  1353. 

License  fee  not  absolute  test  of  dam- 
ages.—  A  licenee  fee  is  not  an  aheolute 
and  invariable  test  of  damages,  but  iB 
merely  evidence.  Bell  r.  Daniels,  (1858) 
1  Fifth.  Pat.  Cas.  372,  3  Fed.  Cas.  No. 
1,247;  Parker  f.  Hulme,  (1849)  1  Fish. 
Pat.  Cas.  44,  18  Fed.  Cas.  No.  10,740; 
Wooster  r.  Handy.  (1885)  23  Blatchf.  (U. 
S.)  112;  Til^hnian  v.  Proctor,  (1888)  126 
U.  S.  136,  8  S.  Ct.  894,  31  U.  S.  (L.  ed.) 
664;  Clark  r.  Wooster,  (1886)  119  U.  S. 
322,  7  S.  Ct.  217,  30  U.  S.  (L.  ed.)  392; 
Bates  r.  St.  Johnsbury,  etc.,  R.  Co.,  (C.  C. 
Vt.  1887)  32  Fed.  628;  Sickles  r.  Borden, 
(1856)  3  Blatchf.  535,  22  Fed.  Cas.  No. 
12,832. 

Limited  use  of  patent  for  short  time. — 
If  the  patented  improvement  has  been 
used  only  to  a  limited  extent  and  for  a 
short  time  the  license  fee  is  not  a  proper 
measure  of  damages,  but  a  smaller  sum 
should  be  found  and  the  damages  sus- 
tained. Seymour  v.  McCormick.  (1863) 
16  How.  480,  14  U.  S.  (L.  ed.)  1024; 
Birdsall  r.  Collidge,  (1876)  93  U.  S.  64, 
23  U.  S.  (L.  ed.)  802;  Judson  r.  Brad- 
ford, (1878)  3  B.  &  A.  Pat.  Cas.  539,  14 
Fed.  Cas.  No.  7,564;  Keller  v.  Stolsen 
baugh,  (W.  D.  Pa.  1890)  43  Fed.  378. 

Defendants  manufacturing  under  li- 
cense.—  Where  the  defendants  had  been 
manufacturing  for  five  years  under  license 
from  the  plaintiff  the  royalties  then  fixed 
by  the  parties  were  held  to  be  the  true 
measure  of  damages.  Star  Salt  Caster  Co. 
V.  Crossman,  (1879)  4  B.  A,  A.  Pat  Oaa. 
566,  22  Fed.  Cas.  No.  13,320. 

Where  there  is  no  fixed  and  establiahed 
royalty  exceptional  contraets  may  be 
taken  a»  the  measure  of  damages.  Green- 
leaf  r.  Yale  Lock  "Mfg.  Co.,  (1879)  17 
Blatchf.  263,  10  Fed.  Cas.  No.  5,783. 

ETidence  of  pa3rment  made  for  infringe- 
ments is  incompetent  to  establish  a  price 
as  for  a  fixed  royalty.  Comely  v.  Marck- 
wald, (S.  D.  N.  Y.  1885)  32  Fed.  292. 

The  price  for  which  a  patentee  hat  aold 
his  rights  in  a  certain  territory  is  no  cri- 
terion by  which  to  determine  the  amount 
of  damage  sustained  by  an  infringement 
in  other  territory.  Campbell  v,  Barclay, 
(1870)  5  Biss.  179,  4  Fed.  Cas.  No.  2,363. 
But  a  rescinded  contract  between  the 
parties  cannot  be  used  as  a  measure  of 
damages.  Biissey  v.  Excelsior  Mfg.  Co., 
(1880)  1  McCrary  (U.  S.)   161. 

License  fee  for  rights  infringed.^ — In 
order  to  constitute  a  proper  measure -of 
damages  a  license  fee  must  be  for  such 
rights  as  have  been  infringed  and  not  for 
other  rights  under  the  patent.  La  Baw  r . 
Hawkins,  (1877)  2  B.  &  A.  Pat.  Cas.  661, 
14  Fed.  Cas.  No.  7,961;  Colgate  r.  West- 
em  Electric  Mfg.  Co.,  (S.  D.  N,  Y.  1886) 
28  Fed.  146. 
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SeUtion  of  Ucenie  fee  to  patent  in- 
fringed.— ^The  license  fee  for  royalty  must 
relate  excluftively  to  the  patent  claimed  to 
be  infringed.  Adams  r.  Bellaire  Stamping 
Co.,  (S.  D.  Ohio  1888)  28  Fed.  360. 

License  feet  for  the  nse  of  patents 
blended  together  would  not  establish  a 
royalty  as  to  either  patent.  Adams  r. 
Bellaire  SUmping  Co.,  (S.  D.  Ohio  1886) 

28  Fed.  360. 

Infringement  of  part  of  invention. — An 
established  license  fee,  however,  is  not  the 
proper  criterion  of  damages  for  the  in- 
fringement  of  a  part  of  the  invention  onlv 
for  which  such  license  fee  is  charged!.. 
Birdsall  r.  Coolidge,  (1876)  93  U.  S.  64, 
23  U.  S.  (L.  ed.)  802;  Hunt  Bros.  Fruit 
Packing  Co.  v.  Cassidy,  (C.  C.  A.  9th  Cir. 
1892)  63  Fed.  257,  7  U.  S.  App.  424,  3 
C.  C.  A.  525;  Westcott  v.  Rude,  (C.  C. 
Ind.  1884)  19  Fed.  830;  Wooster  v,  Simon-  * 
son,  (S-  D.  N.  Y.  1883)   16  Fed.  680. 

Licenae  fee  apportioned  to  parts  of  in- 
Tention. —  If,  however,  the  license  fee  is 
apportioned  to  the  different  parts  of  an  - 
invention  it  will  constitute  a  proper  meas- 
ure of  damages  for  the  infringement  of 
such  parta.  Williams  r.  McXeelv,  (E.  D. 
Pa.  1896)  77  Fed.  894;  Moffitt  v. 
Cavanagh,  (S.  D.  N.  Y.  1886)  27  Fed. 
611;  Porter  Needle  Co.  t.  National 
Needle  Co.,  (0.  C.  Mass.  1885)  22  Fed. 
829;  Wooarter  r.  Simonson,  (S.  D.  N.  Y. 
1883)    16  Fed.  680. 

Inimaterial  parts  not  infringed. — If  the 
portions  of  the  invention  which  are  not 
infringed  are  merely  structural  and  are 
included  within  those  infringed  the  license 
fee  will  constitute  a  proper  measure  of 
damages.  Asmus  r.  Freeman,  (£.  D.  Pa. 
1888)  34  Fed.  902;  Willimantic  Thread 
Co.  17.  Clark  Thread  Co.,  (C.  C.  N.  J. 
1886)  27  Fed.  865. 

Where  test  of  license  fee  cannot  be  ap- 
plied:—  In  cases  where  the  test  of  a  li- 
cense fee  cannot  properly  be  applied  in 
determining  the  amount  of  damages,  a 
sum  which  will  compensate  the  patentee 
for  the  injury  which  he  has  sustained  by 
the  infringement  will  be  awarded  him,  and 
what,  under  the  circumstances,  would  be 
a  reasonable  royalty  may  be  considered  by 
the  jury.  Cowing  v,  Rumsey,  (1870)  8 
Blatchf.  36,  6  Fed.  Cas.  No.  3,296;  Wash- 
ington, etc.  Steam  Packet  Co.  v.  Sickles, 
(1874)  19  Wall.- 611,  22  U.  S.  (L.  ed.) 
203;  Philp  v.  Nock,  (1873)  17  Wall.  460, 
21  U.  S.  (L.  ed.)  679;  Suffolk  Mfg.  Co.  v. 
Ravden,  (1866)  3  Wall.  315,  18  U.  S. 
(L.  ed.)  76;  Yale  Lock  Mfg.  Co.  v.  Sar- 
gent. (1886)   117  U.  8.  636,  6  S.  Ct.  934, 

29  U.  S.  (L.  ed.)  954;  Marsh  i;.  Seymour, 
1877)  97  U.  S.  348,  24  U.  S.  (L.  ed.)  963; 
Birdsall  r.  Coolidge,  (1876)  93  U.  S.  64, 
23  U.  S.  (L.  ed.)  802;  Cassidv  v.  Hunt, 
(V.  D.  Cal.  1806)  76  Fed.  1012;  Hunt 
Proe.  Fruit-Packing  Co.  v.  Cassiday,  (C. 
C.  A.  9th  Cir.  1894)  64  Fed.  585,  29  U.  S. 
>pp.   116.  12  C.  C.  A.  316;  Lee  v.  Pills- 
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bury,  (C.  C.  Minn.  1892)  49  Fed.  747; 
Ross  c.  Montana  Union  R.  Co.,  (C.  C. 
Mont.  1890)  45  Fed.  424;  Creamer  v. 
Bowers,  (C.  C.  Del.  1888)  35  Fed.  206; 
Washburn  f.  Gould,  (1844)  3  Stoiy  122, 
29  Fed.  Cas.  No.  17,214;  Wayne  v.  Holmes, 
(1856)  1  Bond  27,  29  Fed.  Cas.  No, 
17,303;  Page  v.  Ferry,  (1857)  1  Fish.  Pat. 
Cas.  298,  18  Fed.  Cas.  No.  10,662;  Mc- 
Cormick  t\  Seymour,  (1851)  2  Blatchf. 
240,  15  Fed.  Cas.  No.  8,726;  Hawes  t\ 
Washbume,  (1872)  5  Pat.  Off.  Gaz.  491, 
11  Fed.  Cas.  No.  6,242;  Hawes  f.  Gage, 
(1872)  5  Pat,  Off.  Gaz.  494,  11  Fed.  Cas. 
No.  6,237;  Carter  r.  Baker,  (1871)  1 
Sawy.  512,  5  Fed.  Cas.  No.  2,472;  Ram- 
son  V.  New  York,  (1856)  1  Fish.  Pat.  Cas. 
252,  20  Fed.  Cas.  No.  11,573;  Smith  v. 
Higgins,  (1856)  22  Fed.  Cas.  No.  13,057; 

Grant  r.  ,   (1829)    10  Fed.  Cas.  No. 

6,701;     Buck    t?.    Hermance,     (1849)     1 
Blatchf.  398,  4  Fed.  Cas.  No.  2,082. 

Defendant's  profits  as  measure  of  dam« 
ages. —  Only  under  peculiar  circum- 
stances and  where  no  other  rule  is  appli- 
cable can  the  defendant's  profits  be  taken 
as  a  measure  of  damages  in  an  action  at 
law.  Seymour  r.  McCormick,  (1853)  16 
How.  480,  14  U.  S.  (L.  ed.)  1024;  Philp 
V,  Nock,  (1873)  17  Wall.  460,  21  U.  S. 
(L,  ed.)  679;  Suffolk  Mfg.  Co.  r.  Hay- 
den,  (1866)  3  Wall.  315,  18  U.  S.  (L.  ed.) 
76;  Sessions  r.  Romadka,  (1892)  145  U. 
S,  29,  12  S.  Ct.  799,  36  U.  S.  (L.  ed.) 
609;  Burden  v.  Denig,  (1876)  92  V.  8. 
716,  23  U.  S.    (L.  ed.)   764. 

An  action  at  law  cannot  be  maintained 
for  the  sole  purpose  of  recovering  the 
profits  which  an  infringer  of  a  patent  has 
made.  Brown  t?.  Lanyon,  (C.  C.  A.  8th 
Cir.  1906)   148  Fed.  838,  78  C.  C.  A.  528. 

Profits  lost  by  plaintiff. —  If  plaintiff 
was  ready  to  supply  the  market  with  his 

Satented  goods  and  his  business  was  hin- 
ered  or  interfered  with  by  the  com- 
petition of  defendant,  plaintiff^B  damage 
will  be  the  amount  of  profit  which  he  has 
lost  by  reason  of  such  interference.  Mc- 
Comlb  r.  Brodie,  (1872)  1  Woods  153,  15 
Fed.  Cas.  No.  8,708. 

Only  actual  damages  and  not  specula- 
tive or  exemplary  damages  are  recover- 
able. Wilbur  t?.  Beecher,  (1850)  2  Blatchf. 
132,  29  Fed.  Cas.  No.  17,634;  Hall  r. 
Wiles,  (1851)  2  Blatchf.  194,  11  Fed.  Cas. 
No.  6.954;  Russell  t?.  Place,  (1871)  5  Fish. 
Pat.  Cas.  134,  21  Fed.  Cas.  No.  12,161; 
Haselden  v.  Ogden,  (1868)  3  Fish.  Pat. 
Cas.  378,  11  Fed,  Caa.  No.  6,190;  Parker 
r.  Hulme,  (1849)  1  Fish.  Pat.  Cas.  44,  18 
Fed-  Cas.  No.  10,740;  Whittemore  r. 
Cutter,  (1813)  1  Gall.  478,  2ft  Fed. 
Caa.  No.  17,601;  New  York  v.  Ran- 
som, (1860)  23  How.  487,  16  U.  S.  (L. 
ed.)  515;  Seymour  v.  McCormick,  (1853) 
16  How.  480,  14  U.  S.  (L.  ed.)  1024; 
Hogg  V.  Emerson,  (1850)  11  How.  587, 
13  U.  S.  (L.  ed.)  823;  Tesse  v,  Phelps, 
(1856)   McAU.  48,  23  Fed.  Cas,  No,  13,- 


306 


7  FED.  STAT.  ANN.   (2u  Ed.) 


819;  Gray  t?.  James,  (1817)  Pet.  C.  C. 
»1>4,  10  Fed.  Cas.  No.  0.718;  Kneass  r. 
Spuylkill  Bank,  (1820)  4  Wash.  0,  14  Fed. 
Cas.  No.  7,875;  Tilghmaii  r.  Proctor, 
(1888)  VZa  V.  S.  \M,  8  vS.  Ct.  804,  31 
U.  S.  (L.  ed.)  6«4i  Yale  Look  Mfg.  Co. 
r.  Sargent,  (1886)  117  U.  S.  536.  6  S.  Ct. 
934,  29  U.  S.  (L.  ed.)  954;  HirdsaU  r. 
Collidge,  (187'6)  93  U.  S.  64,  23  U.  S. 
(L.  ed.)   802. 

Amoiint  determined  by  loss  to  plaintiff. 
—  In  the  determination  of  the  amount  of 
damn^es  the  question  is  wliat  the  plain- 
tiff ha8  lost  and  not  what  the  defendant 
has  gained.  Cowing  r.  Rumsey,  (1870) 
8  Blatchf.  .%,  6  Fed.  Cas.  Xo.  3,296 ;  Tat- 
ham  V.  he  Roy,  (1852)  2  Blatchf.  474,  23 
Fed.  O&B.  No.  13,760;  McConib  r.  Brodie. 
(1871)  1  Woods  153,  15  Fed.  Cas.  Xo. 
8,706;  McKeever  c  U.  S.,  (1883)  18  Ct. 
CI.  757;  Coupe  t\  Rover,  (1895)  ISo  U. 
S.  566,  15  S.  Ct.  199.'  39  U.  S.  (L.  ed.) 
263;  Thomson  r.  Wooster,  (1885)  114  U. 
S.  104,  5  S.  Ct.  788,  29  V.  S.  (L.  ed.)  105; 
Cassidy  v.  Hunt,  (N.  C.  Cal.  1896)  75 
Fed.  1012;  Royer  r.  Shultz  Belting  Co., 
(E.  D.  Mo.  1891)  45  Fed.  51;  Morss  r. 
Union  Form  Co.,  (C.  C.  Conn.  1889)  39 
Fed.  4«8;  La  Baw  c.  Hawkins,  (1877)  2 
B.  &  A.  Pat.  Cas.  561,  14  Fed.  Cas.  Ko. 
7,961. 

Danpiagea  for  proximate  results  only.— 
Damages  may  be  recovered  only  tor  the 
proximate  and  not  for  the  remote  result 
of  the  infringement.  MoCormick  r.  Sey- 
mour, (1851)  2  Blatchf.  240,  15  Fed.  Cas. 
Xo.  8,726;  Carter  v.  Baker.  (1871)  1 
Sawy.  512,  5  Fed.  Cas.  Xo.  2,472;  H^wes 
f.  Washlmrn,  (1872)  5  Pat.  Off.  Gaz.  491, 
11  Fed.  Cas.  No.  6,242;  Boesch  r.  Graff, 
(1890)  133  U.  S.  697,  10  S.  Ot.  37S,  33 
U.  S.  (L.  ed.)  787;  Roemer  v.  Simon, 
(S.  D.  N.  Y.  1887)  31  Fed.  41;  Smith  v. 
Prior,  (1873)  2  Sawy.  461,  22  Fed.  Cas. 
Xo.  13,095;  Stephens  v.  Felt,  (1844)  22 
Fed.  Cas.  Xo.  13,368a. 

Pamages  for  period  of  infringement 
oniy. —  l>a  mages  should  be  estimated 
oijly  for  the  period  of  the  infringement 
and  not  for  the  whole  terra  of  the  patent. 
Suffolk  Mfg.  Co.  f.  Hayden,  (186.>)  8 
WalL  315,  18  U.  S.  (L.  ed.)  76;  Whitte- 
more  f.  CMtter,  (1813)  1  Gall.  478,  2© 
Fed.  Cas.  Xo.  17,601. 

Infringement  by  two  successiye  com- 
panies.—  Where  the  infringing  machine 
has  been  used  by  two  snicoessive  com- 
panies the  master  should  ascertain  to 
what  degree  each  infringed.  Turrill  v. 
Illinois  Cent.  R.  Co.,  (1871)  8  Biss.  66, 
24  Fed.  Cas.  Xo.  14,270. 

Damages  recovered  from  one  of  two  de- 
fendants.—  Where  an  action  for  infringe- 
ment is  brought  against  two  defendants 
daipAgea  may  be  recovered  from  one, 
though  no  proof  were  given  against  the 
other;  for  all  torts  are  joint  and  several 
and  the  plaintiff  may  recover  a  verdict 
against  one  thou|fh  the  other  defendant 


he  acquitted.  Reutgen  17.  Kanowrs, 
(1804)  1  Wash.  168,  20  Fed.  Cas.  Xo. 
11.710. 

Damages  for  use  prior  to  patent. — 
Damages  are  not  recoverable  for  the  use 
of  an  invention  prior  to  the  issniance  of 
the  letters  patent  upon  which  the  suit  is 
brought.  Brodie  f.  Ophir  Silver  Min.  Co., 
(1867)  5  Sawy.  608,  4  Fed.  C^.  No. 
1,919:    Lyon    i\    Donaldson,    (X.    D.    111. 

1888)  34  Fed.  789. 

Infringement  prior  to  reissue. —  Dam- 
age* for  the  infringement  of  a  reissued 
patent  cannot  be  recovered  by  the  pat- 
entee for  any  time  antecedent  to  the  date 
of  his  reissoTe,  the  extended  patent  having 
been  surrendered.  Agawam  Woollen  Co. 
17.  Jordan,  (1868)  7  WaU.  583,  19  U.  S. 
(L.  ed.)    177. 

Profits  lost  as  element  of  damagea. — 
Profits  lost  by  the  patentee  by  reason  of 
an  infringement  properly  enter  into  the 
question  of  damages  as  an  element 
thereof.  American  Braided  Wire  Co.  r. 
Thomson,  (1890)  44  Oh,  D.  (Eng.)  274; 
Putnam  v.  Lomax,  (1881)  10  Bisa.  546; 
Sargent  v.  Yale  Lock  Mfg.  Co.,  (1879)  17 
Blatchf.  244,  21  Fed.  Cas.  No.  12.366; 
Philp  r.  Xock.  (1873)  17  Wall.  4«0,  21 
U.  S.  (L.  ed.)  679;  Crosby  Steam  Gage, 
etc.,  Co.  r.  Consolidated  Safety  Valve  Co., 
(1891)  141  U.  S.  441,  12  8.  Ot.  49,  85 
U.  S.  (L.  ed.)  809;  Yale  Lode  Mfg.  Co. 
r.  Sargent,  (1886)  117  U.  S.  536,  6  S.  Ct. 
934,  29  U.  S.  (L.  ed.)  954;  Rose  t?.  Hirsh, 
(C.  C.  A.  3d  Cir.  1899)  94  Fed.  177,  36 
C.  C.  A.  132,  51  L.  R.  A.  801 ;  Am  Ende 
r.  Seabury,  (S.  D.  X.  Y.  1890)  43  Fed. 
6T2;    Co\^rt   r.    Sargent,    (8.    D.    N.    Y. 

1889)  38  Fed.  237;  Welling  v.  La  Ban, 
(S.  D.  X.  V.  1888)  34  Fed.  40;  Blake  r. 
Greenwood  Cemeterv,  (E.  D.  X.  Y.  1883) 
16  Fed.  676;  Fitch  v.  Bragg,  (C.  C. 
Conn.  1883)  16  Fed.  243;  Zane  t?.  Peck, 
(C.  C.  Conn.  1882)  13  Fed.  475;  Putnam 
V,  Lomax,  (N.  D.  IlL  1881)  9  Fed. '448; 
Sargent  r.  Yale  Lock  Mfg.  Co.  (1879)  17 
Blatchf.  244,  21  Fed.  Cas.  No.  12,366; 
McCormick  r.  Seymour.  (1854)  3  Blatchf. 
209,  15  Fed.  Cas.  No.  8,727.  But  such 
profits  are  limited  to  those  arising  from 
the  patent  itself  and  do  not  include  the 
mere  mechanical  or  manufacturing  profit. 
McCormick  i.  Seymour,  (1854)  3  Blatchf. 
209,  16  Fed.  Cas.  No.  8,727;  Blake  v. 
Robertson,  (1876)  94  U.  S.  728,  24  V.  S. 
(L.  ed.)   245. 

Reasonable  certainty  of  prvfita.-—  There 
can  be  no  recovery  for  speculative  profit*. 
Reasonable  certainty  that  except  for  the 
infringement  the  profits  claimed  would 
have  been  realized  nnist  be  shown.  Inger- 
Boll  V.  Musgrove,  (1878)  14  Blatch.  541, 
13  Fed.  Cas.  Xo.  7,040;  Boesch  v.  Grafr, 
(1890)  133  U.  a  697,  10  S.  Ct  378,  38 
U.  S,  (L.  ed.)  787;  Comely  v.  Marck- 
wald,  (1889)  131  U.  S.  159,  9  8.  Ot  744, 
33  U.  S.  (L.  ed.)  117;  Dobson  f?.  Dor- 
nan,    (1886)    118  U.  S.  10,  6  S.  Ct,  946, 
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30  U.  S.  (T^.  ed.)  63;  Dohson  r.  Hart 
ford  Carpet  Cd.,  (18a5)  114  U.  S.  430,  6 
S.  Ct.  »46,  2f>  U.  8.  (L.  ed.)  177;  Jen- 
nings r.  Rogers  Silver-Plate  Co.,  (C.  C. 
Oonn.  1901)  105  Fed.  »d7;  Talutri  r. 
OregQTy,  (N.  1).  Cal.  ISl^Z)  51  Fed.  446; 
Royer  v.  Shultz  Behing  Co.,  (E.  D.  Mo. 
1891)  45  Fed.  51;  \1ot«8  .t\  Union  Form 
Oow,  (a  C.  Conn.  1889)  39  Fed.  468; 
0>v«rt  r.  Sargent,  (S,  D.  N.  Y.  1899)  38 
Fed.  337;  Creamer  v.  Bowers,  (S.  D.  N\  Y. 
1888)  35  Fed.  206;  Bell  r.  U.  S.  Stajnp- 
ing  Co.,  (»S.  D.  N.  Y.  1887)  32  Fed.  549; 
Roemer  r.  .Simon,  (S.  D,  X.  Y.  1887)  31 
Fed.  41;  Hall  c.  Stern,  (S.  D.  N'.  Y. 
1884)  20  Fed.  788;  St.  Lquib  Stamping 
Co.  I?.  Quinmy,  ( 1880)  6  B.  &  A.  Pt.  Cas. 
275,  21  Fed.  Caa,  Xo.  I2,240a;  La  Baw 
f.  Hawkins,  (1877)  2  B.  &  Pat.  Gas.  561, 
14  Fed.  <.1as.  No.  7,961. 

Absence  of  snfflcieat  proof. — Tlie  bur- 
den  of  proving  damages  is  upon  the  plain- 
tiff, and  onl>'  nominal  damages  may  be  re- 
covered in  the  absence  of  sufficient  proof. 
Calkins  v.  Bertrand,  (1881)  10  Bias. 
(U.  S.)  445;  SpauMdsg  v.  Tucker,  (1860) 
Dsady  §49,  22  Fed.  Cas.  No.  13,220;  Coo- 
over  i;.  Rapp,  (1859)  4  Fish.  Pat.  Caa. 
57,  6  Fed.  Caa.  No.  3,124;  Bnrdell  r.  De- 
nig,  ( 1865 ).  2  Fish.  1  at.  Caa.  588,  4  Fed. 
^aa.  No.  2,142;  VVhittemore  f.  Cutter, 
(18Ja>  1  G«ll.  429,  29  Fed.  Gas.  No.  17,- 
6M;  New  York  v.  Ransom,  (1860)  23 
How.  487,  16  U.  S.  (L.  ed.)  516;  Sey- 
nour  v.  MeC'ovmick,  (1853)  16  How.  480, 
14  U.  8.  (L.  ed.>  1024;  Carter  g.  Baker, 
(1871)  1  Sawy.  512,  5  Fed.  Oas.  No. 
2,478;  Philp  t\  Nock,  (1873)  17  WaU. 
460,  21  U.  S.  (L.  ed.)  679;  Coupe  v. 
Royer,  (189&)  lo6  U.  S.  566,  15  S.  Ct. 
199>  39  L\  S.  (L.  ed.)  263;  Boesch  i;. 
Graff,  (1890)  133  U.  S.  697,  10  S.  Ct. 
37ft,  33  U.  S.  (L.  ed.)  787;  Comely  v. 
Marckwald,  (1889)  131  U.  S.  159,  9  S.  Ct. 
HU  33  V.  S.  (L.  ed-)  117;  Rude  v.  West- 
cott,  U8S»)  130  U.  S.  152,  9  S.  Ct.  463, 
32  U.  S.  (L.  ed.)  888;  Black  v.  Thome, 
(1884)  111  U.  «.  122.  4  S.  Ct.  326,  28 
U.  S.  (L.  ed.)  372;  Blake  v.  Robertson, 
(1876)  94  U.  S.  728,  24  U.  S.  (L.  ed.). 
24&;  Boston  t'.  Alien,  (C.  C.  A.  Ist  Cir. 
1896)  91  Fed.  248,  33  C.  O.  A.  485;  Hous- 
ton, etc.,  R.  Co.  r.  Stern,  (C.  C.  A.  5th 
Cir.  1896)  74  Fed.  636,  41  U.  S.  App, 
309,  20  C.  C.  A.  568;  Lee  v,  PiUsbury, 
(5th  Cir.  1892)  49  Fed.  747;  Royer  r. 
Sdiultz  Belting  Co.,  (E.  D.  Mo.  1891) 
45  Fed.  51;  BfeU  i\  V,  S.  Stanming  Co., 
(S.  D.  N.  Y.  1887)  32  Fed.  649;  Roemer 
V.  Simon,  (S.  D.  N.  Y.  1887)  31  Fed. 
41;  Moffit  V.  Cavanagh,  (S.  D.  N.  Y. 
1886)  27  Fed.  511;  Proctor  v.  Brill,  (E. 
D.  Pa.  1880)  4  Fed.  416;  Spaulding  t:. 
Tucker,  (1869)  Deady,  649,  22  Fed.  Cas. 
No.  13,220;  Smith  v.  Higgins,  (1857) 
2S  Fed.  Cas.  No.  13,068;  RoUhaus  v.  Me- 
Pherson,  (1855)  20  Fed.  Cas*  No.  12,026; 
Poppenhusen  v.  New  York  Gutta  Perelui 
Comb  Co.,   (1868)   2  Fish.  Pat.  Cas.  62, 


19  Fed.  Cas.  No.  11,283;  IngersoU  v. 
Musgrove,  (1878)  14  .Blatchf.  541,  13 
Fed.  Cas.  No.  7.040;  Goodyear  i\  Bishop, 
(1861)  2  Fish.  Pat.  Cas.  154r,  10  Fed. 
Cas.  No.  5,&59;  National  Car  Brake  Shoe 
Co.  V.  Terre  Haute  Car  Mfg.  Co.,  (1884) 
28  Pat.  Off.  Gaz.   1007. 

No  advantage  derived  from  use. —  Only 
nominal  damages  may  be  recovered  where 
there  is  no  established  license  fee  and  no 
advantage  is  derived  from  the  use  of  the 
patented  device  over  other  available  meth- 
ods in  common  use.  Black  v,  Thorne, 
(1884)  111  U.  S.  122,  4  S.  Ct.  326,  28 
U.  S.  (Led.)  372;  Burdell  v.  Denig, 
(1865)  2  Fish.  Pat.  Cas.  588,  4  Fed.  Cas. 
2,142. 

Fall  damages  for  full  inftingement.— 
Depending  upon  the  nature  of  the  patent, 
full  damages  should  be  given  only  for 
full  infringement.  Hogg  v.  Emerson, 
(1850)  11  How.  587,  13  U.  S.  (L.  ed.) 
824;  Birdsall  i?.  Coolidge,  (1876)  93  U.  S. 
64,  23  U.  S.  (L.  ed.)  802. 

Infringement  by  selling  or  using. — 
There  is  an  essential  difference  between 
infringement  by  selling  and  infringement 
by  using  the  patented  article.  Seattle  t?. 
McNamara,  (C.  C.  A.  9th  Cir.  1897)  81 
Fed.  863,  4i8  U.  S.  App.  372,  26  C.  C.  A. 
6«2;  Colgate  i?.  Western  Electric  Mfg.  Co., 
(S.  D.  N.  Y.  1886)  28  Fed.  146;  Whitte- 
more  f.  Cutter,  (1813)  1  Gall.  478,  29 
Fed.  Cas.  No.  17,601. 

Nonunal  damages  for  making. —  Only 
nominal  damages  should  be  granted  for, 
the  making  of  a  patented  article  merely, 
without  either  selling  or  using  it.  Carter 
I".  Baker,  (1871)  4  Fish.  Pat.  Cas.  404, 
5  Fed.  Cas.  No.  2,474;  Hogg  v.  Emerson, 
(18dO)  11  How.  587,  13  U.  S.  (L.  ed.) 
824;  Whittemore  v.  Cutter,  (1813)  1  Gall, 
429,  478,  29  Fed,  Cas.  No  17,600,  17,601. 

Infringement  of  patent  for  part  of  de- 
vice.—  An  infringer  of  a  patent  which 
covers  only  part  of  a  device  or  is  merely 
a  patent  for  an  improvement  is  liable 
only  for  so  much  of  the  value  as  is  due 
to  such  improvement.  Seymour  v.  Mc- 
Cormick,  (1863)  16  How.  480,  14  U.  S. 
(L.  ed.)  1024;  Goulda  Mfg.  Co.  r.  Cowing, 
(1874)  1  B.  &  A.. Pat.  Cas.  375,  10  Fed. 
Cas.  No.  6,642;  Star  Salt  Caster  Co.  v. 
Grossman,  (1879)  4  B.  &  A.  Cas.  566, 
22  Fed.  Cas.  No.  13,320;  McCreary  f. 
Pennsvlvania  Canal  Co.,  (1891)  141  U.  S. 
459,  12  S.  Ct.  40,  36  U.  S.  (L.  ed.)  817; 
Garretson  v.  Claxk,  (1*84)  HI  U.  S.  120, 
4  S.  Ct.  201,  28  U.  S.  (L.  ed.)  371; 
Blake  t?.  Robertson,.  (1876)  94  U.  S.  728, 
24  U.  S.  (L.  ed.)  246;  Roemer  v,  Simon, 
(S.  D.  N,  Y.  1887)  31  Fed.  41;  Hay  den 
fj.  Suffolk  Mfg.  Co.,  (1862)  4  Fish.  Pat. 
Cas.  86,  11  Fed.  Cas.  No.  6,261. 

Value  of  whole  device  dependent  on 
pat«ntsd  part. — Where  the  patent  covers 
only  part  of  a  device  or  is  merely  for  an 
improvement,  but  the  entire  commercial 
value  of  the  whole  device  depends  upon 
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::ii«  7m^»mt¥4.  pftrt.  deduct it^  will  ii«<  br 

owiH    Mr   "^he  ottier   purts   of   the  tlevu-e. 

.t— r^  n  r.  i  Urk.  i  IS'CI.    Ul  V.  S.  12U, 

*  V  «  t.  iJ>l.  :»S  r.  ^.  .L.  ed.  371; 
r  iH..t  '•.  WTiittemore.  fC.  C.  Mass.  1SSS« 
r^l  ?"-L  V53:  Kirbr  r.  ArmMron^.  »  ISSl ' 
Ji   y-iC.  «JNf.  Gji/.  661. 

•f  damasks  for  safair  cm- 
^ — In  m  >uit  f«>r  an  infrinjgenw^nt 
jr  A  parent  damagv^  are  re\>»veraWe  for 
mri..*  >?t>mpetitk>n  where  tlie  p^ttv^nt  is 
f'iinti  to  be  Talid  and  infrin^rt^l  and  the 
-vniHafe  »-»t  <«le$  t«>  pr\»ve  th«»  tnfnn^ 
mm':  .-r  the  me^'hanii-^l  priiu»plt-^  *>i  the 
pat-^n"  •'^raMishes  at^>  th:it  the  deten<iant> 
inlik-vTiiiy  made  their  artitrle  in  fona  to 
JTi-ta-t?  the  plaintiffs.  Ludur^  r.  I*a5«« 
Um  «>..  C  C.  A.  7th  Cir-  1915  •  iW 
?-mL  *i.  li^  C  C.  A.  JSM- 

CawmA  Hm  mmA  tht  ^xptmm  9i  t^  msl 
■LLiy  a«ic  be  included  in  the  irerxiiet. 
3uiiii'fa;&rd*s  Gun-^t»»ek  Tnmin^  FavtorT 
*r.  Winwr.  .  1S4>  1  Blatchc.  i^S,  i  Fe^. 
♦.-12k  No.  1-xil:  Parker  r  Huloie.  ■  IS49 
I  FbOi.  Par.  C^*.  44.  IS  Fed.  Ca*.  N\k 
:'».r«>:   Wlittremore  r.  Cuit«^r.    •  1S13'    1 

•  ;.i.l  4i*.  ±»  Fed.  Ca*.  N»\  I7.6li0:  Tee«e 
9.  H  mtiitiTijn.  .  lSo5»'  23  Hv»w.  5.  16  V. 
S.  L.  e^  47^»:  Philp  r.  N*'*^..  i  IS73 
:r  WaIL  460.  ±1  r.  J?.  .L.  ea-  67V; 
^ti:i:piion  r.  RsLiln^d*.  l>4r  1  WalL 
Jr.  \\  C  164.  e5  F^l.  Ca^  N»k  13.4^; 
Firk*  r.  Bootk.  i  ISM'  U^  I".  S.  ?». 
as  U.  S.     U  ed.     *4 :  Holbrvx^  r.  S»aU. 

:>7S  5  B.  Jt  A.  Pit,  Cas.  6^5.  le  Fed. 
Ci*.  y.x  6,V^:  Banc  n.^ ft  r.  Aoi\^.  •  IS7»>» 
T  Blitc-bi:.  r..vK  i  Fed.  Ca*.  N.v  S:53L 

CmsmI  IMS  availed  Vr  )«it.  -  .Vl< 
th«  u^  a  Turr  caanoc  aIIo«  the  pUi"t:tf 
in  a  piitffa:  ca$e.  a$  part  ot  his  avc^uu 
da-T  i.£e??.  any  oiHin:«ei  tee*,  etc..  yet  where 
tie  '.irT  iin-ter  a  direction  -^f  the  wu-t 
d^'i  aixa.>f  >u-'h.  a'.I-  wimve.  tb^ir  wr-iKt 
w:i*  sii-^tdiaed.  the  •msdireetb^n  v»<  the 
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h.ive    'bcaned    by    try«"I\*t^   tHe   dA*»M^v««. 

Jr    C'-  C   :«54.  i3  Fe^t  Cas.  Na   I^.Vh?. 
Sta^I*  damiifica  hr  ;wnr«  inhJi  hr  owrt. 

—  Z\**  i-y  shvtil'i  est  "jsate  the  *.-sc{e 
diaa  ijTM-*  ir.'i  tie  vvart.  it  :t  «e«i  v^'-rvr. 
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inpB4>\.  etc..  Cn.  r.  Elsas,  (C.  C.  A.  2d 
Cir.  1898)  86  Fed.  917,  57  U.  S.  App.  66, 
31)  C.  C.  A.  487;  Stimpeon  r.  Railroads. 
11847)  1  Wall.  Jr.  C.  C.  164,  23  Fed. 
i'as.  Xo.  13,456. 

Proof  aeoesaaiy  for  iiicteaaed  damagea, 
—  Under  Act  1836,  in  an  action  at  law 
for  the  recovery  of  damages  for  the  in- 
fringement of  a  patent,  where  the  jury 
had  fixed  the  actual  damages  they  could 
«ialy  be  varied  by  the  court  on  satis- 
factory proofs  that  the  plaintiff  ought. 
by  way  of  protection  or  smart  money,  to 
reeorer  further  damages.  Oarlock  r.  Tap- 
pan.  (1^3*  5  Fed.  Cas.  Ko.  2,412. 

lauoasiac  profita  recoTeraUe  in  equity. 
— ^The  pn>vijion  of  this  section  in  respect 
to  the  increase  of  damages  by  the  court 
d<ies  not  extend  to  profits  recoverable  in 
e«)uitv.  Campbell  r.  James.  (1880)  18 
BUtohf.  ir.  S.>  92:  Holbrook  r.  Small, 
(1S7S>  3  B.  &  A.  Pat.  Cas.  625,  12  Fed. 
CUs.  Noc  6,596:  Livingston  r.  Jones, 
1 1836  3  WalL  Jr.  (C.  C.>  330,  15  Fed. 
CasL  NV  8.414;  BirdaaU  r.  Coolidge, 
( 1^761  93  C.  S.  64.  23  U.  S.  (L.  ed.)  802; 
Cv»vert  r.  Sargent.  <S.  D.  X.  Y.  1890)  42 
Fed.  e98;  Sanders  r.  Logan.  (1861)  2 
ri:»h.  Pat.  Cksw  167.  21  Fed.  Ca&  No. 
I±jf9w>:  Motte  r.  Beuett,  (1849)  2  Fiali. 
P^c  Cas.  6412.  17  Fed.  Cns.  No.  9,884. 

•f  isBacea  lor  Wibenito  mmd 
liia^imLmL—  If  the  infringer 
tt  »  deliberate  and  intentioBal  or 
wmati-v  and  pcrsistciit,  daauiges  will  bo 
itt^-reosed  by  tke  court,  hvl  generally  not 
ua!eQ«  ^ueh  is  the  case.  Emefson  r.  Simm, 
•  1<73  6  Fr«h.  Pat.  C«s.  281:  RuaaeU  v. 
FU*.-^.  I^^ri  5  Fish.  Pat.  Casw  136,  21 
F«d.  Ca:«w  N\v  Lf.l61:  Sehwarael  r.  Holtt- 
5hade.  IS^^'  ^  Bond  29,  21  Fed.  Cos. 
Nv  li.3.it>:  GuTou  r.  ScrrolL  1 1847)  1 
BUt.-h*^.  :i44.  U  Fed.  Caai  Xol  5301; 
FeU  r.  M v-4.>.:::-.H^.  (1958»  1  Bond  194, 
3  Fed  Ca^  No.  1j^36:  Brodie  r.  0|rfiir 
S*J>er  Ma.  Co..  1m>7»  5  Sawy.  608.  4 
F*d.  C*tf.  No.  I.'^l'^:  Xational  Foldings 
tVv\.  etc..  C*.v  r.  ElsaSL  .C  C.  A.  2d  dr. 
;<?«<  S6  Fed.  917.  577  U.  S.  App.  Dir. 
66.  3i>  O.  C  A  4^7:  31- r»  r.  Union  Form 
Co..  C.  C.  C<HM.  I  vie.  39  Fed.  468; 
W^:t,e  r.  La  Ban.  •  l:*88»  36  Fed.  302; 
'vvii  f  lVni:.i^Mi.  .X.  D.  IIL  1888 »  34 
F;^£.  ^>(^.  ^\tr..>.-k  r.  T^f ,  1 1843)  5 
Fifd.  ^.as^  N  •.  i.4li 

Ts^Mr  dsBacea  to  anif  i.— TreMe 
iLuBi^ces  wtll  aec  giMeraUy  he  gtveu  to 
•a  a-ji^i'.rieo.  S«:hwxniei  r.  H«>tenshade, 
i    EXnd    i^-    tl    Fed.    Cas.    Xo. 
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«f  pare«t  —  Daauges  maj 

S»  *••  "  .ri'^'^i  *^~  tie  mn«x*ence  of  tae 
.., — .^.  -  t»  >,"-«  ji  iixd  faith  he  IS  WM>- 
ri-i  -•"  ev>:-ace  -t  the  patent.  Cor- 
-  —  *.  ?:.rien.  .>c-5  15  Horn.  252.  14 
IS.      1.    e»-v      ♦»S5.    H'.'vg   r.    Emmsoh. 
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Dorr,  (1846)  3  McLean  682,  4  Fed.  Caa. 
No.  2,070;  Mowry  v.  Whitney,  (1871)  14 
Wall.  434,  21  U.  S.   (L.  ed.)  858. 

If  the  infringer  ia  mialed  by  the  conduct 
of  the  patentee,  or  where  otherwise  it 
would  be  unjust  or  inequitable,  full  dam- 
ages will  not  be  awarded.  Adams  t*. 
Edwards,  (1848)  1  Fish.  Pat.  Cas.  1,  1 
Fed.  Ca«.  Ko.  &3;  Washburn  v.  Gould, 
(1844)  3  Story  122,  29  Fed.  Cas.  No. 
17,214;  Proctor  v.  Brill,  (1880)  4  Fed. 
415. 

Interest. —  In  cases  where  royalty  is 
taken  as  a  measure  of  damages,  interest 
may  be  allowed  from  the  date  of  in- 
fringement. Locomotive  Safety  Truck 
Co.  r.  Pennsylvania  R.  Co.,  (E.  D.  Pa. 
1880)  2  Fed.  677;  McOormick  v.  Sey- 
mour, (1854)  3  Blatchf.  209,  15  Fed.  Cas. 
No.  8,727. 

Interest  allowed  by  jury. —  In  the  esti- 
mation of  damages  by  the  jury  interest 
may  be  taken  into  consideration  and  al- 
lowed. MoCormick  r.  Seymour,  (1851)  2 
Blatchf.  240,  15  Fed.  Cas.  Ko.  8,726;  Ta- 
tham  r.  Le  Roy,  (1852)  2  Blatchf.  474, 
23  Fed.  Oas.  No.  13,760:  Pitta  v.  Hall, 
(1851)  2  Blatchf.  229,  19  Fed.  Cas.  No. 
11,192. 

Interest  cannot  be  added  to  the  dam- 
ages from  the  filing  of  the  bill  before 
a  doubling  of  the  damages  by  the  court. 
National  Folding-Box.  etc.,  Co.  v.  Elsas, 
(S.  I).  N.  Y.  1897)   81  Fed.  197. 

Interest  upon  unliquidated  damages. — 
But  while  laipee  of  time,  and  what  money 
would  bring  at  interest  may  be  considered 
in  assessing  damages  for  an  injury  done 
considerably  before,  interest  upon  un- 
liquidated damages  does  not  seem  to  be 


aUowable  before  verdict,  judgment,  or 
decree.  Silsby  r.  Foote,  (1858)  20  How. 
378,  15  U.  S.  (L.  ed.)  953;  Mowry  t?. 
Whitney,  (1872)  14  Wall.  620,  20  U.  S. 
(L.  ed.)  860;  Littlefield  v.  Perry,  (1875) 
21  W^all.  205,  22  U.  S.  (L.  ed.)   577. 

"The  interest  might  be  considered  in 
multiplying  or  otherwise  increasing  dam- 
ages within  the  limit,  but  as  such  it  does 
not  seem  to  be  a  proper  foundation  for 
such  a  proceeding."  National  Folding- 
Box,  etc.,  Co.  r.  Elsas,  (S.  D.  N.  Y.  1897) 
81  Fed.  197. 

Referee's  finding  of  damages  is  conclu- 
sive. Bates  r.  St.  Johnsbury,  etc.,  R.  Co., 
(C.  C.  Vt.  1887)  32  Fed.  628. 

Laches. —  Where  the  successive  owners 
of  a  patent,  after  the  death  of  a  pat- 
entee, made  no  use  of  the  patent,  treating 
it  as  of  no  importance  wliatever,  making 
no  efforts  to  ascertain  if  there  were  any 
infringements  of  it  or  to  warn  any  one 
against  infringement,  tiiis  constituted  such 
laches  as  to  bar  a  complainant  from  the 
right  of  an  accounting.  Mosler  v.  Lurie 
(C.  C.  A.  2d  Cir.  1913)  209  Fed.  364,  128 
C.  C.  A.  290,  wherein  the  court  said; 
*'  Where  owners  have  remained  supine  for 
many  years,  S'hutting  their  eyes  to  what 
was  going  on  in  the  art  to  which  the  pat- 
ent belonged,  and  thus  leading  defend- 
ants and  others  to  suppose  that  they  in- 
tended to  make  no  claim  that  their  pat- 
ent dominated  a  portion  of  that  art,  it 
seems  to  vm  inequitaible  that  they  should 
come  at  this  late  day  and  insist  on  be- 
ing granted  an  accounting  for  damages 
and  profits  during  their  long  period  of 
inaction." 


Sec.  4920.  [Pleading  and  proof  in  aotions  for  infringement.]    In  any 

action  for  infringement  the  defendant  may  plead  the  general  issue,  and, 
having  given  notice  in  writing  to  the  plaintiff  or  his  attorney  thirty  days 
before,  may  prove  on  trial  any  one  or  more  of  the  following  special  matters  : 

First.  That  for  the  purpose  of  deceiving  the  public  the  description  and 
specification  filed  by  the  patentee  in  the  Patent  Office  was  made  to  contain 
less  than  the  whole  truth  relative  to  his  invention  or  discovery,  or  more 
than  is  necessary  to  produce  the  desired  effect ;  or, 

Second.  That  he  had  surreptitiously  or  unjustly  obtained  the  patent  for 
that  which  was  in  fact  invented  by  another,  who  was  using  reasonable  dili- 
gence in  adapting  and  perfecting  the  same ;  or, 

Third.  That  it  has  been  patented  or  described  in  some  printed  publica- 
tion prior  to  his  supposed  invention  or  discovery  thereof,  or  more  than  two 
years  prior  to  his  application  for  a  patent  therefor ;  or, 

Fourth.  That  he  was  not  the  original  and  first  inventor  or  discoverer  of 
any  material  and  substantial  part  of  the  thing  patented ;  or, 

Fifth.  That  it  had  been  in  public  use  or  on  sale  in  this  country  for  more 
than  two  years  before  his  application  for  a  patent,  or  had  been  abandoned 
to  the  public. 

And  in  notices  as  to  proof  of  previous  invention,  knowledge  or  use  of 
anything  patented,  the  defendant  shall  state  the  names  of  the  patentees  and 
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the  dates  of  their  patents,  and  when  granted,  and  the  names  and  residences 
of  the  persons  alleged  to  have  invented  or  to  have  had  the  prior  knowledge 
of  the  thing  patented,  and  where  and  by  whom  it  had  been  used ;  and  if  any 
one  or  more  of  the  special  matters  alleged  shall  be  found  for  the  defendant, 
judgment  shall  be  rendered  for  him  with  costs.  And  the  like  defenses  may 
be  pleaded  in  any  suit  in  equity  for  relief  against  an  alleged  infringement; 
and  proofs  of  the  same  may  be  given  upon  like  notice  in  the  answer  of  the 
defendant,  and  with  the  like  effect.     [B,  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  208. 

This  secticMi  vi'^a  amended  to  read  a«  above  by  Aot  of  March  3,  1897,  ch.  301,  $  2,  29 
Stat.  h.  602w  The  axnendment  consisted  in  adding  to  the  third  clause,  after  the  word 
''  thereof j*^  the  words  **  or  more  than  two  years  prior  to  his  application  for  a  patent 
therefor." 

As  to  the  effect  of  the  amendment  see  the  note  to  R.  S.  sec.  4886,  supra^  p.  23. 


I.  Pleading  and  proof  in  general,  810 
II.  Statutory  defenses,  317 


I.  Pleading  and  Pboof  in  General 

Defenses  other  than  those  enumerated 
in  the  section  may  be  pleaded  specially, 
with  as  well  as  without  the  general  issue. 
Piatt  V,  barter,  (S.  D.  N.  Y.  1899)  W 
Fed.  610. 

Defenses  under  geiieral  issue. —  Some 
of  the  defenses  other  than  statutory  ones 
which  may  be  made  under  the  general 
issue  are:  alienage  in  the  plaintiff,  li- 
cense by  him  to  use  the  patented  inven- 
tion, that  the  patent  is  broader  than  the 
discovery,  that  it  is  for  an  improvement 
which  the  specification  does  not  so  partic- 
ularly describe  as  to  distinguish  it  from 
the  original  invention,  that  the  sugges- 
tions of  the  petition  are  not  recited  in 
the  patent,  and  perhaps  others  similar  in 
principle.  Kneass  v.  SchuvUcill  Bank, 
(1820)  4  Wash.  9,  14  Fed.  Cas.  No.  7,875. 

Ignorance  no  defense. —  The  allegation 
that  the  defendants  were  ignorant  of  the 
existence  of  the  patent  is,  of  course,  no 
defense.  The  patent  is  a  public  record 
of  which  all  ^rsons  are  bound  to  take 
notice.  Bate  Refrigerating  <'o.  v.  Gillett, 
(C  C.  X.  J.  1887)   31  Fed.  800. 

Defense  of  license. — ^The  defense  of  a 
license  to  manufacture  a  certain  number 
of  machines  is  good,  but  not  as  to  ma- 
chines manufactured  in  excess  of  a  pre- 
scribed number.  Aspinwall  Mfg.  Co.  i\ 
Gill,   (C.  C.  N.  J.  1887)    32  Fed.  697. 

A  license  to  use  a  patented  article  is 
a  good  defense  to  ,a  suit  for  an  infringe- 
ment although  the  licensee  has  not  paid 
the  consideration  agreed.  Luten  v.  Mac- 
Afee,   (M.  D.  Pa.  1913)   206  Fed.  175. 

A  plea  to  a  bill  for  infringement  of  a 
patent  alleged  that  con>plainant  was  em- 
ployed by  defendant,  a  corporation  en- 
gaged in  the  manufacture  of  carbons,  as 
a  mechanical  engineer,  and  agreed  to  give 
his  time,  skill,  and  attention  and  inven- 
tive ability  to  the  service  of  defendant 
in  and  about  the  cheaj^ening  and  im- 
prorving  of  the  process  of  electroplating, 


and  other  processes  in  the  manufacture 
of  carbons;  that  while  so  employed,  and 
at  defendant's  expense,  he  made*  the  in- 
ventions covered  by  the  patent,  which 
consist  of  a  process  and  machine  for  elec- 
troplating; that  such  inventions  and  im- 
provements ''belong"  to  defendant;  that 
*•  said  defendant  is  entitled  to  the  perpet- 
ual use  of  the  same,  and  that,  by  reason  of 
the  facts  hereinbefore  stated,  .  .  .  com- 
plainant is  not  entitled  to  anv  relief 
prayed  for  in  said  bill  of  complaint,  but 
that  said  defendant  ...  is  entitled  and 
hae  the  right  to  the  perpetual  use  in  its 
business  for  its  purposes  "  of  said  inven- 
tions. Held  that  such  a  plea  should  be  con- 
strued as  a  plea  of  license  only,  which 
was  all  that  was  required  to  constitute  as 
defense  to  the  bill.  Barber  r.  National 
Carbon  Co..  (C.  C.  A.  6th*  Cir.  1904)  129 
Fed.  370,  64  C.  C.  A.  40,  5  L.  R.  A.  (X. 
S.)    1154. 

Defense  of  license  and  noninfringement. 
— A  defense  of  noninfringement  pleaded 
in  the  answer  in  an  infringement  suit  is 
not  waived  by  a  further  defense  of  li- 
cense, but  raises  an  issue  of  fact  imder 
which  comiplainant  has  the  burden  of 
proof,  and  defendant  is  not  estopped  by 
pleading  the  license  from  contesting  such 
issue.  Niagara  Fire  Extinguisher  Oo.  t>. 
Hibbard,  (0.  C.  A.  7th  Cir.  1910)  179 
Fed.  844.  103  C.  C.  A.  330. 

Defense  of  consent. —  It  is  sufficient  de- 
fense to  a  suit  for  infringement  to  show 
that  the  infringing  machine  was  con- 
Htructod  for  use  by  the  defendant  or  those 
imder  whom  they  claim,  with  the  consent 
of  the  patentee  obtained  and  paid  for. 
Black  r.  Hubbard,  ( 1877 )  3  B.  &  A.  Pat. 
Cas.  39,  3  Fed.  Gas.  No.  1,460. 

Defense  of  agency. —  If  a  defense  that 
a  sale  of  patented  articles  or  improve- 
ments by  one  person  as  a  mere  agent  far 
another  is  not  a  selling  or  vending  which 
renders  the  agent  liable  to  an  action  for 
infringement  and  is  a  good  defense 
thereto,  it  may  be  given  in  evidence  un- 
der the  general  issue.  Morse  r.  Davis, 
(1862)  5  Blatchf.  40,  17  Fed.  Cas.  No. 
0,856. 
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Monopoly  as  «  dofease.— That  the 
plaintiff  Is  guilty  of  an  infraction  of  the 
Anti-Trust  Act,  and  in  appropriate  pro- 
ceedings will  be  dissolved,  is  not  a  good 
defense  to  a  bill  of  complaint  charging 
infringement  of  certain  patents.  tJ.  8. 
fire  Escape  Counterbalance  Co.  v,  Joseph 
Halsted  Co.,  (N.  D.  lU.  1912)  195  Fed. 
295;  Motion  Picture  Patents  Co.  v.  Eclair 
Film  Co.,  (D.  C.  N.  J.  1913)  208  Fed. 
416,  In  the  former  case  the  court  said: 
"  It  is,  however,  argued  that,  even  though 
a  trespasser  cannot  defend  his  act  by 
showing  that  his  adversary  is  guilty  of 
nnlum  prohibitum,  yet  patent  infringe- 
ment suits  stand  on  a  somewhat  different 
ground.  A  person  bringing  an  infringe- 
ment suit  must  shorw  title  to  the  patent^ 
while  the  mere  possessor  of  tangible  prop- 
ert}%  though  without  title,  may  sue  for 
trespass.  Therefore,  it  is  said,  it  is  al- 
ways open  to  defendant  in  an  infringe- 
ment suit  to  attack  plaintiff's  title.  If 
he  relies  on  an  assignment,  defendant  may 
show  its  invalidity.  A  transfer,  it  is  fur- 
ther argued,  made  in  aid  of  unlawful 
eombination,  is  absolutely  void,  passing 
no  title  of  any  kind.  So  the  conclusion 
is  reached  that  in  any  and  all  patent 
infringement  suits  defendant  may  raise 
the  question  of  trust  or  no  trust,  good 
or  bad  trust,  reasonable  or  unreasonable 
restraint  of  trade,  whenever  there  was  a 
patent  transfer  in  aid  of  the  combina- 
tion. The  United  States  Steel  Corpora- 
tion, for  instance,  is  the  owner  by  assign- 
ment of  hundreds  of  patents.  In  all  its 
infringement  suits  may  defendants  raise 
the  question  now  in  litigation  by  the 
government  whether  it  is  or  is  not  within 
the  Sherman  Act?  The  question  would 
seem  to  suggest  the  answer,  to  the  effect 
that  an  infringement  suit  may  be  dis- 
posed of  without  touching  the  question 
of  trust  or  combination,  and  that  the 
court,  in  adjudging  infringement,  would 
not  thereby  appro\'e  a  possible  illegal 
eombination.  A  patent  transfer  is  valid 
to  pass  title,  even  though  made  pursu- 
ant to  unlawfivl  combination.  A  fraudu- 
lent sale  is  still  a  sale,  good  until  set 
aside,  and  can  be  attacked  only  by  some 
one  injured.  Neither  grantor  nor  granlee 
may  question  it.  It  is  voidable  as  to  those 
intended  to  be  injured,  but  good  slr  to 
aU  others." 

Defense  of  different  machine  for  com- 
Uaation. — ^The  fact  that  a  machine  in 
which  a  patented  combination  is  used  is 
a  different  machine  from  that  in  which 
the  combination  was  first  described,  is 
not  a  valid  defense  in  a  suit  for  in- 
fringement, where  the  combination  pat- 
ented is  onlv  a  part  of  the  machine  de- 
scribed. Rowell  V.  Lindsay,  (1885)  113 
U.  S.  97,  6  S.  Ct,  507,  28  U.  S.  (L.  ed.) 
906;  La  Rue  t\  Western  Electric  Co., 
(8.  D.  N.  Y.  1886)  28  Fed.  86. 

Defense  of  no  speciflcatioli  or  ambigu- 
ous speciffcations. —  In  an  action  at  law 


for  an  infringement  ol  a  patent  the  de- 
fense that  there  was  no  specification  at  all 
or  that  the  specification  was  altogether 
ambiguous  and  unintelligible,  may  be 
taken  advantage  of  upon  the  general  issue 
or  a  plea  which  simply  puts  the  plaintiff's 
title  in  issue;  for  the  Act  of  Congress 
requires  not  only  a  specification  but  that 
it  should  be  expressed  vA  terms  full,  clear, 
and  exact,  and  if  the  defendant  could 
not  under  the  general  issue  object  to  the 
want  of  a  specification  or  to  its  insuffi- 
ciency there  is  no  other  way  he  could 
ufM  himself  of  it,  as  it  is  ftot  one  of 
the  cases  proivided  for  by  the  sixth  sec- 
t&on  of  the  Act  of  Congress,  nor  could  it 
be  well  made  the  subject  of  a  special 
plea.  Kneass  v.  Schuylkill  Bank,  (1820) 
4  Wash.  9,  14  Fed.  Cas.  No.  7,875. 

Matters  of  special  nature,  however,  not 
mentioned  in  the  statute  cannot  be  given 
in  evidaice  under  the  general  issue  un- 
less permitted  by  the  general  princii^es 
of  pleading.  Kneass  t*.  SchuylkUi  Bank, 
(1820)  4  Wash.  9,  14  Fed.  Cas.  No. 
7,876. 

Deposition  taken  before  the  notice  wm 
serred,  as  well  as  those  taken  after- 
wards, are  equally  admissible  providing 
the  statements  of  the  deponents  are  ap- 
plicable to  matters  thus  put  in  issue 
between  the  parties.  Teese  v.  Hunting- 
don, (ISeO)  23  How.  2,  16  U.  S.  (L. 
ed.)   479. 

Grounds  of  defense  not  specified  in  the 
statute  may  exist  which  may  be  set  up 
in  bar  of  the  action  by  special  plea. 
Wilder  V,  Gaylor,  (1800)  1  Blatchf.  597, 
20  Fed.  Cas,  No.  17,649. 

Right  to  plead  generally. —  In  patent 
cases  pleas  should  not  be  allowed  unless 
they  reduce  the  controversy  to  a  single 
point  or  issue,  except  in  very  special 
cases,  nor  should  the  question  of  infringe- 
ment be  tried  on  a  plea,  even  though  it 
goes  to  the  jurisdiction  in  the  case  of  a 
suit  against  a  nonresident,  since  that 
(luestion  can  be  raised  on  a  motion  to 
aismiss  at  the  close  of  complainants 
proofs.  Underwood  Typewriter  Co.  r. 
Fox  Typewriter  Co.,  (S.  D.  N.  Y.  1908) 
158  Fed.  476. 

It  is  the  office  of  a  plea  in  equity  to 
present  some  one  single  and  well-defined 
ground  of  defense,  which,  if  sustained, 
will  dispose  of  a  case  and  avoid  the  ex- 
pense and  delay  of  a  hearing;  and  in  a 
suit  for  infrinsfement  of  a  patent  the  de- 
'  fense  of  noninfringement  cannot  properly 
be  presented  by  a  plea,  at  least  where  it 
involves  a  consideration  of  evidence  ex- 
trinsic to  the  patent  itself.  American  Sul- 
pliite  Pulp  Co.  r.  Hayleas  Pulp,  etc.,  Co., 
(M.  D.  Pa.  1908)    163  Fed.  843. 

Right  to  plead  specially. — The  right  to 
plead  the  general  issue,  notice  being  given 
under  the  statute,  enlarges  the  defend- 
ant's mode  of  defense  and  does  not  take 
away  the  right  to  plead  specially,  and  the 
special  matters  of  defense  may  be  taken 
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advantage  of  by  him  under  a  special  plea 
without  otherwiee  giving  noUoe.  Evana 
r.  Eaton,  (1818)  3  Wheat.  454,  4  U.  S. 
(L,  ed.)  433;  Read  r.  MiUer,  (1867)  2 
Bias.  12,  20  Fed.  Gas.  No.  11,610;  Grant 
V.  Raymond,  (1832)  6  Pet  218,  8  U.  S. 
(L.  ed.)  376;  Day  v.  Xew  England  Cai- 
Spring  Co.,  (1854)  3  Blatchf.  179,  7  Fed. 
Gas.  No.  3,687;  Phillips  v.  Combstock, 
(1849)  4  McLean  525,  19  Fed.  Cas.  No. 
11,099;  Hubbell  v,  De  Land,  (E.  D.  Wis. 

1882)  14  Fed.  471;  Gottier  r.  Stimson, 
(G.  G.  Ore.  1883)  18  Fed.  689;  Brickill 
r.  Hartford,  (G.  G.  Gonn.  1893)  57  Fed. 
216. 

Same  apecial  matter  by  special  plea  and 
under  general  issue. — Where  the  8ame 
special  matter  of  defense  is  presented 
both  by  special  plea  and  by  notice  under 
the  general  issue  the  special  plea  should 
be  stricken  out.  Read  t*.  Miller,  (1867) 
2  Biss.  12,  20  Fed.  Gas.  No.  11,610;  Bric- 
kill r.  Hartford,  (C.  G.  Conn.  1893)  57 
Fed.  216. 

Special  plea  and  general  issue  setting 
up  different  matter. — Where  a  special  plea 
and  the  general  issue  do  not  set  up  the 
same  special  matters  of  defense  they 
may  be  put  in  together.  Read  r.  Miller, 
(1867)  2  Biss.  12,  20  Fed.  Gas.  No.  11,- 
610;    Gottier    v.    Stimson,     (C.    G.    Ore. 

1883)  18  Fed.  689;  ilrickill  r.  Hartford, 
(C.  C.  Conn.  1893)   57  Fed.  216. 

Time  for  special  plea. —  It  has  been 
held  that  the  party  has  a  right  to  plead 
specially  instead  of  pleading  the  general 
issue  and  giving  notice  and  that  if  the 
defendant  pleads  specially  he  must  put  in 
his  plea  thirty  days  before  the  term  or 
else  the  plaintiff  will  be  entitled  to  a  con- 
tinuance, and  that,  since  the  statute  pro- 
vides that  notice  under  the  general  issue 
shall  be  filed  thirty  days  before  the  term, 
the  plaintiff  is  entitled  to  the  thirty  days 
whether  the  matter  be  set  up  by  plea  or 
notice.  Phillips  r.  Combstock,  (1849)  4 
McLean,  625,  19  Fed.  Gas.  No.  11,099. 

Separate  defenses  requiring  separate 
answers. —  It  has  been  held  that  the  spe- 
cial defenses  ( 1 )  that  the  patentee  was 
not  the  original  and  first  inventor  or  dis- 
coverer of  any  material  substantial  part 
of  the  thing  invented  and  (2)  that  it 
has  been  in  public  use  or  on  sale  in  this 
country  for  more  than  two  years  before 
the  application  for  a  patent,  or  had  been 
.  abandoned  to  the  public,  are  separate  and 
independent  defenses,  each  requiring  its 
appropriate  answer.  Meyers  v.  Busby, 
(N.  D.  Gal.  1887)   32  Fed.  670. 

Requisites  of  plea. — ^The  plea  or  answer 
must  contain  the  requisite  averments  and 
must  be  sufficient  to  constitute  the  de- 
fense to  be  raised.  Fisher  v.  Consoli- 
dated Amador  Mine,  (C.  C.  Gal.  LSS5) 
25  Fed.  201;  Morse  v.  Davis,  (1862)  5 
Blatchf.  40,  17  Fed.  Cas.  No.  9,855;  Root 
V.  Ball,  (1846)  4  McLean  177,  20  Fed. 
Cas.  No.  12,035. 


Sufficiency  of  plea  in  generaL— If  a 
plea  is  to  be  allowed  in  a  suit  for  in- 
fringement of  a  patent  in  any  case,  it 
should  reduce  the  issue  to  a  single  point, 
so  that,  conceding  the  facts  to  be  as 
settled  by  the  bill  and  plea,  a  full  and 
final  determination  may  be  had,  and  un- 
less it  does  so,  and  fully  meets  the  equi- 
ties of  the  bill,  it  w-ill  be  overruled. 
Sehnauffer  v,  Aste,  (S.  D.  N.  Y.  1906)  148 
Fed.  867. 

Duplicity  of  plea. —  In  a  suit  in  equity 
for  infringement  of  a  patent,  a  plea  al- 
leging that  prior  to  the  alleged  invention 
by  complainant  of  the  device  covered  by 
the  patent  another  invented  and  disclosed 
the  device  made  and  used  by  defendant 
which  is  claimed  to  infringe,  and  with 
reasonable  diligence  made  an  application 
for  a  patent  therefor,  which  is  still  pend- 
ing, is  bad,  since  it  does  not  go  to  a  sin- 
gle point,  nor  reduce  the  case  to  one 
point,  but  to  two  points,  viz.,  possible 
prior  invention,  if  the  two  devices  should 
be  shown  to  be  the  same,  and  possible 
noninfringement,  if  they  should  be  shown 
not  to  be  the  same.  Thresher  c.  General 
Electric  Co.,  (N.  D.  N.  Y.  1906)  143  Fed. 
337. 

Insufficient  plea  of  prior  patent. — ^A 
plea  averring  want  of  novelty  because  the 
alleged  invention  had  been  previously  pat- 
ent^ on  certain  specified  dates  by  other 
parties  is  insufficient.  It  must  be  stated 
that  the  patents  pleaded  in  defense  ante- 
date the  supposed  invention  or  discovery. 
Brickill  V.  Hartford,  (G.  G.  Conn.  1893) 
57  Fed.  216. 

Allegation  of  two  years'  prior  use. — 
Where  the  public  use  or  sale  is  relied  on 
the  plea  must  allege  that  such  sale  was 
more  than  two  years  before  the  applica- 
tion in  order  to*  constitute  the  statutory 
defense.  Formerly  the  law  was  different, 
no  time  being  stated  in  Act  of  1836.  Root 
i\  Ball,  (1846)  4  McLean  177,  20  Fed. 
Gas.  No.  12,035. 

An  injunction  will  not  be  dissolved 
on  affidavit  of  prior  use  of  the  invention 
where  no  such  issue  is  -raised  in  the 
ans\i'er.  Union  Paper-Bag  Mach  Co.  r. 
Newell,  (1874)  11  Blatchf.  549,  24  Fed. 
Cas.  No.  14,389. 

Validity  of  patent. — In  a  suit  in  equity 
for  the  infringement  of  reissued  letters 
patent  it  is  proper  under  a  special  plea 
to  litigate  a  single  question  of  the  valid- 
ity of  a  reissued  patent.  Such  a  defense 
need  not  be  set  u-p  in  the  form  of  an  an- 
swer but  may  be  specially  pleaded,  and 
it  will  not  be  stricken  from  the  files 
as  Improperly  interposed,  nor  will  it  be 
ordered  to  stand  as  an  answer  to  the  bill. 
Hubbell  r.  De  Land,  (E.  D.  Wis.  18S2) 
14  Fed.  471. 

Effect  of  denial  of  validity. — ^The  denial 
of  the  validity  of  the  patent  leaves  the 
orator  his  standing  in  this  court,  and  a 
defense  to  the  infringement  must  be  set 
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np  and  made  out  to  defeat  hifl  right  of  re- 
cmery.  .^haw  i\  Cohvell  Lead  Co.,  (S.  D. 
K.  Y.  18S2)   11  Fed.  711. 

The  burden  of  proof  is  on  the  defend- 
ant to  establish  the  defense  that  a  patent 
is  void  for  want  of  invention  or  discov- 
ery. San  Francisco  Cornice  Co.  v.  Beyrle, 
(C.  C.  A.  &th  Cir.  1W2)  195  Fed.  518, 
115  C.  C  A.  426;  Colman  c.  Byrd  Mfg. 
Co.,  (E.  D.  N.  C.  1912)  200  Fed.  59; 
H.  J.  Heinz  Co.  r.  Cohn,  (C.  C.  A.  9th 
Cir.  1913)  207  Fed.  547,  126  C.  C.  A. 
197. 

Ettoppel  to  deny  validity. —  The  fact 
that  the  defendant  appropriated  the  com- 
plainant's patented  device  bodily  and  used 
it  and  sold  it  in  preference  to  prior  struc- 
tures does  not  estop  them  from  question- 
ing the  validity  of  the  patent.  Sim- 
Dionds  v.  Morrison,  (S.  D.  Ohio  1891)  44 
Fed.  767. 

Preinmption  of  validity. —  Where,  in  a 
suit  for  infringement  of  a  patent,  the  only 
defenses  pleaded  were  that  complainant's 
alleged  original  in\'ention  was  in  exten- 
sive use  throughout  the  United  States  for 
more  than  two  years  prior  to  the  dates 
pleaded  as  those  on  which  the  applica- 
tions for  patents  were  made,  and  a  denial 
of  infringement,  the  court  will  be  eon- 
eluded  as  to  the  validity  of  the  patent, 
in  view  of  the  prior  state  of  the  art,  by 
the  presumption  in  its  favor  arising  from 
the  grant  of  the  patent.  Campbell  v. 
New  Idea  Arc  Light  Co.,  (S.  .D.  N.  i. 
1909)  176  Fed.  116. 

Lack  of  invention  and  noninfringemaiLt. 
—  In  a  suit  in  equity  for  infringement 
of  a  patent  the  defenses  of  lack  of  inven- 
tion and  noninfringement  cannot  be  made 
by  plea,  but  only  by  answer.  Western 
Electric  Co.  r.  North  Electric  Co.,  (C.  C. 
A,  6th  ar.  1905)  136  Fed.  79,  67  C.  C.  A. 
553. 

Reissued  patent  invalid  on  its  face. — 
'llie  defense  that  a  reissue  is  void  on  its 
face  when  compared  with  the  original 
patent  may  be  raised  and  determined  on 
demurrer  where  both  patents  are  properly 
before  the  court.  .  Kdison  t*.  American 
Mutoscope,  etc,  Co.,  (S.  D.  N.  Y.  1904) 
127  Fed.  361. 

Averment  of  invalid  patent  and  license 
granted. —  The  defenses  that  the  patent 
is  invalid  and  that  the  defendants  are 
licensees  of  the  patentees  or  assignees 
are  not  inconaistent  and  may  be  set  up 
togetlier  in  the  answer.  National  Mfg. 
Co.  t.  Meyers,  (S.  D.  Ohio  1881)  7  Fed. 
355;  Providence  Rubber  Co.  t\  Goodyear, 
(1870)  9  Wall.  788,  19  U.  8.  (L.  ed.) 
566. 

Patent  dated  more  than  six  months 
after  allowance. — A  defense  to  a  suit  for 
infringement  on  the  ground  that  the  pat- 
ent boRFs  (late  more  than  six  months  later 
than  the  notice  given  to  the  applicant  of 
the  allowance  of  the  application  may 
properly  be  taken  by  plea.  Western  Klec- 
teic  Co.  V.  North  Electric  Co.,   (C.  C.  A. 


Oth  Cir.   1905)    135  Fed.  79,  67  C.  C.  A. 
553. 

Denial  that  patentee  was  first  inventor. 
—  A  denial  in  the  answer  in  a  suit  for 
infringement  of  a  patent  that  the  pat- 
entee was  the  first  inventor  of  the  im- 
provement described  in  the  patent  named 
m  the  bill,  specifying  it  by  number,  is 
sufficient  to  raise  the  issue  of  invention, 
although  the  title  of  the  patent  as  stated 
in  the  answer  may  be  technically  inac- 
curate. Robinson  r.  American  Car,  etc., 
Co.,  (C.  C.  A.  7th  Cir.  1905)  135  Fed. 
693,  m  C.  C.  A.  331,  affirming  (N.  D.  111. 
1904)    132  Fed.  165. 

Decree  against  defendant's  vendor. —  It 
is  not  a  defense  to  a  suit  for  infringe- 
ment against  a  user  that  a  decree  has 
previously  been  obtained  against  the 
maker,  from  whom  the  defendant  bought 
the  infringing  article.  Westinghouse 
Electric,  etc.,  Co.  r.  Mutual  Life  Ins.  Co., 
(W.  D.  N.  y.  1904)  129  Fed.  213. 

Abandonment  of  manufacture  of  in- 
fringing article. —  In  a  suit  for  infringe- 
ment, a  plea  setting  out  that  defendant 
had  abandoned  the  manufacture  and  sale 
of  the  infringing  article  before  the  com- 
mencement of  the  suit  will  be  stricken 
out  where  such  statement  is  contradicted 
by  evidence  already  in  the  record.  Silver 
r.  J.  P.  Eustis  Mfg.  Co.,  (C.  C.  Mass. 
1904)    130  Fed.  348. 

Averment  of  want  of  knowledge  of 
patent. —  A  defendant  who  relies  upon  his 
want  of  knowledge  of  the  actual  exist- 
ence of  the  patent  should  aver  the  same 
in  his  answer,  that  the  plaintiff  may  be 
duly  advised  of  the  defense.  Sessions  r. 
Romadka,  (1892)  145  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  ed.)  609;  Winchester 
Repeating  Arma  Co.  v.  American  Buckle, 
etc.,  Co.y  (C.  C.  Conn.  1«93)  54  Fed.  703; 
New  Departure  Bell  C6.  v.  Bevin  Bros. 
Mfg.  Co.,  (C.  C.  Conn.  1894)  64  Fed.  869. 

A  failure  to  mark  the  patented  artide 
with  notice  of  the  patent  is  a  matter 
which  to  be  available  must  be  set  up  in 
the  answer.  Anderson  r.  Saint,  (W.  D. 
Pa.  1891)  40  Fed.  760;  U.  S.  Printing  Co. 
V.  American  Playing-Card  Co.,  (W.  D. 
Mich.  l-SOS)  70  Fed.  50,  foUotoing  Provi- 
dence Rubber  Co.  v.  Goodyear,  (1S70) 
9  WaU.  788,  19  U.  S.  (L.  e^.)  666;  Good- 
vear  r.  Allyn,  (1868)  6  Blatchf.  3»,  10 
Fed.  Caa.  No.  5,556. 

Allegation  of  nonmarking. —  In  order 
to  recover  damages  under  R.  S.  sec.  4900, 
supra,  p.  283,  the  duty  of  alleging  and 
the  burden  of  proving  either  that  the 
patented  article  was  duly  marked  or  that 
notice  of  the  patent  and  its  infringe- 
ment was  given  the  defendant,  are  upon 
the  plaintiff.  Of  course,  therefore,  the 
defendant  would  not  have  to  make  such 
defense  in  his  answer.  Dunlap  r.  Scho- 
fleld,  (1«94)  152  U.  S.  244,  14  8.  Ct. 
670,  38  U.  8.  (L.  ed.)  426;  Goodyear  t?. 
Allyn,  ( 1868)  6  Blatchf.  33,  10  Fed.  Cas. 
No.  5,6&5;   Herring  v.  Qage,    (1878)    Id 
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and  the  granting  of  licenseH,  the  license 
fee  established,  charged,  and  received  by 
the  licensee  may  properly  be  taken  as  a 
basis  for  the  computation  of  damages  and 

frofits    recoverable    from    the    infringer, 
ox  V.  Knickerbocker  Engraving  Co.,   (S. 
D.  N.  Y.  1908)   158  Fed.  422. 

What  royalties  apply  as  measure  of 
damages. —  This  rule  will  apply,  however, 
only  in  cases  were  the  royalty  is  the  fixed 
and  established  price  at  which  a  license  is 
granted  for  the  use  of  that  particular  pat- 
ent. Black  t?.  Munson,  (1877)  14  Blatchf. 
265,  3  Fed.  Cas.  No.  1,463;  Washington, 
etc.,  Steam  Packet  Co.  v.  Sickles.  (1874) 
19  Wall.  611,  22  U.  S.  (L.  ed.)  203; 
Comely  t\  Marckwald,  (1889)  131  U.  S. 
159,  9  S.  Ct.  744,  33  U.  8.  (L.  ed.)  177; 
Rude  1?.  Westcott,  (1889)  130  U.  S.  152, 
9  8.  Ct.  463,  32  U.  S.  ( L.  ed. )  8SS ;  Black 
V.  Thome,  (1884)  111  U.  S.  122,  1  S.  Ct. 
326,  28  U.  S.  (L.  ed.)  372;  Royer  v. 
Shultz  Belting  Co.,  (E.  D.  Mo.  1891)  45 
Fed.  51;  Keyes  r.  Pueblo  Smelting,  etc., 
Co.,  (C.  C.  Colo.  1890)  43  Fed.  478; 
Cary  v.  Lovell  Mfg.  Co.,  (W.  D.  Pa.  1889) 
37  Fed.  654;  United  Nickel  Co.  r.  Central 
Pac.  R.  Co.,  (JsT.  D.  Cal.  1888)  36  Fed. 
186;  Graham  v.  Piano  Mfg.  Co.,  (N.  D. 
ni.  1888)  35  Fed.  597;  Asmus  r.  Free- 
man, (E.  D.  Pa.  1888)  34  Fed.  902;  Ham- 
macher  t\  Wilson,  (C.  C.  Mass.  1887)  32 
Fed.  796;  Adams  v.  Bellaire  Stamping  Co., 
(;S.  D.  Ohio  1886)  28  Fed.  360;  Bates  r. 
St.   Johnsbury,   etc.,   R.   Co.,    (C.   C.   Vt. 

1887)  32  Fed.  628;  Comely  r.  Marckwald, 
(S.  D.  N.  Y.  1886)  32  Fed.  292;  National 
Car-Brake  Shoe  Co.  i*.  Terre  Haute  Car, 
etc.,  Co.,  (C.  C.  Ind.  1884)  19  Fed.  514; 
Matthews  v.  Spangenburg,  (S.  D.  N.  Y. 
1882)  14  Fed.  350;  Bussey  t'.  Excelsior 
Mfg.  Co.,  (E.  D.  Mo.  1880)   1  Fed.  640. 

To  be  binding  on  a  stranger  or  inf rmger 
sales  of  licenses  must  be  sufficient  in 
number  to  establish  the  fee  or  royalty 
charged  for  the  use  of  the  patent  as  its 
market  value.  Adams  v.  Bellaire  Stamp- 
ing Co.,    (S.  D.  Ohio  1886)    28  Fed.  360. 

Royalty  must  be  fixed  and  established 
and  without  other  inducements  for  the 
license  fee  to  constitute  measure  of  dam- 
ages. Himt  Bros.  Fruit  Packing  Co.  r. 
Cassidav,  (C.  C.  A.  9th  Cir.  1894)  W  Fed. 
585,  29  U.  S.  App.  116,  12  C.  C.  A.  316; 
Vulcanite  Paving  Co.  v.  American  Arti- 
ficial   Stone   Pavement   Co.,    (E.    D.    Pa. 

1888)  36  Fed.  378;  Adams  r.  Bellaire 
Stamping  Co.,  (S.  D.  Ohio  1886)  28 
Fed.  360;  Proctor  v.  Brill,  (E.  D.  Pa. 
1880)  4  Fed.  415. 

Licenses  granted  under  similar  circum- 
stances.—  A  royalty  is  the  measure  of 
damages  only  where  it  is  a  fixed  and  es- 
tablished price  at  which  licenses  are 
granted  under  circumstances  fairly  simi- 
lar. Colgate  V.  Western  Electric  Mfg.  Co., 
(S.  D.  N.  Y.  1886)  28  Fed.  146;  Wooster 
f>.  Thornton,  (S.  D.  N.  Y.  188ft)  26  Fed. 
2745  Westcott  v.  Rude,  (C.  C.  Ind.  1884) 


19  Fed.  830;  National  Car-Brake  Shoe  Co. 
V.  Terre  Haute  Car,  etc.,  Co.,  (C.  C.  Ind. 
1884)19  Fed.  514;  Cornely  t?.  Marckwald, 
47  Pat.  Off.  Gaz.  1353. 

License  fee  not  absolute  test  of  dam- 
ages.—  A  licenee  fee  is  not  an  absolute 
and  invariable  test  of  damages,  but  is 
merely  evidence.  Bell  r.  Daniels,  (1858) 
1  Fish.  Pat.  Cas.  372,  3  Fed.  Cas.  No. 
1,247;  Pa.rker  v.  Hulme,  (1849)  1  Fish. 
Pat.  Cas.  44,  IS  Fed.  Cas.  No.  10,740; 
Wooster  r.  Handv,  (1885)  23  Blatchf.  (U. 
S.)  112;  Til«ihman  v.  Proctor,  (1888)  125 
U.  S.  136,  8  S.  Ct.  894,  31  U.  S.  (L.  ed.) 
664;  Clark  r.  Wooster,  (1886)  119  U.  S. 
322,  7  S.  Ct.  217,  30  U.  S.  (L.  ed.)  392; 
Bates  f.  St.  Johnsbury,  etc,  R,  Co.,  (C.  C. 
Vt.  1887)  32  Fed.  028;  Sickles  r.  Borden, 
(1856)  3  Blatchf.  535,  22  Fed.  Cas.  No. 
12,832. 

Limited  use  of  patent  for  short  time. — 
If  the  patented  improvement  has  been 
used  only  to  a  limited  extent  and  for  a 
short  time  the  license  fee  is  not  a  proper 
measure  of  damages,  but  a  smaller  simn 
should  be  found  and  the  damages  stt»- 
tained.  Sevraour  v.  MoCormick,  (1853) 
16  How.  480,  14  U.  S.  (L.  ed.)  1024; 
Birdsall  i\  CoUidge,  ( 1876 )  93  U.  S.  64, 
23  U.  S.  (L.  ed.)  802;  Judson  t\  Brad- 
ford, (1878)  3  B.  &  A.  Pat.  Cas.  539,  14 
Fed.  Cas.  No.  7,564;  Keller  t?.  Stoleen 
baugh,  (W.  D.  Pa.  1890)  43  Fed.  378. 

Defendants  manufacturing  under  li- 
cense.—  Where  the  defendants  had  been 
manufacturing  for  five  years  under  license 
from  the  plaintiff  the  royalties  then  fixed 
by  the  parties  were  held  to  be  the  true 
measure  of  damages.  Star  Salt  Caster  Co. 
V.  Crossman,  (1879)  4  B.  A,  A.  Pat.  Cas. 
666.  22  Fed.  Cas.  No.  13,320. 

Where  there  is  no  fixed  and  ettablithad 
royalty  exceptional  contracts  may  be 
taken  as  the  measure  of  damages.  Qreen- 
leaf  r.  Yale  Lock  Mfg.  Co.,  (1879)  17 
Blatchf.  253,  10  Fed.  Cas.  No.  6,783. 

Eridence  of  pairment  made  for  infringe- 
ments is  incompetent  to  establish  a  price 
as  for  a  fixed  royalty.  Cornely  v.  Marck- 
wald, (S.  D.  N.  Y.  1885)  32  Fed.  292. 

The  price  for  which  a  patentee  hat  sold 
his  rights  in  a  certain  territory  is  no  cri- 
terion bv  which  to  determine  the  amount 
of  damag<3  sustained  by  an  infringement 
in  other  territory.  Campbell  v.  Barclay, 
(1870)  5  Biss.  179,  4  Fed.  Cas.  No.  2,353. 

But  a  rescinded  contract  between  the 
parties  cannot  be  used  as  a  measure  of 
damages.  Bussey  v.  Excelsior  Mfg.  Co., 
(1880)  1  McCrary  (U.  S.)   161. 

License  fee  for  rights  infringed. — ^In 
order  to  constitute  a  proper  measure  of 
damages  a  license  fee  must  be  for  such 
rights  as  have  been  infringed  and  not  for 
other  rights  under  the  patent.  La  Baw  f . 
Hawkins,  (1877)  2  B.  &  A.  Pat.  Cas.  661, 
14  Fed.  Cas.  No.  7,961;  Colgate  f?.  West- 
ern Electric  Mfg.  Co.,  (S.  D.  N.  Y,  1886) 
28  Fed.  146. 
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Relation  of  license  fee  to  patent  in- 
fringed.— ^The  license  fee  for  royalty  must 
relate  exclu&ively  to  the  patent  claimed  to 
be  infringed.  Adams  v.  tiellaire  Stamping 
Co.,  (S.  D.  Ohio  1886)  28  Fed.  360. 

License  fees  for  the  use  of  patents 
blended  together  would  not  establish  a 
royalty  as  to  either  patent.  Adams  r. 
Bellaire  Stamping  Co.,  (S.  D.  Ohio  1886) 

28  Fed.  360. 

Infringement  of  part  of  invention. — An 
established  license  fee,  however,  is  not  the 
proper  criterion  of  damages  for  the  in- 
fringement of  a  part  of  the  invention  only 
for  which  such  license  fee  is  charged.. 
BirdsaU  v.  Coolidge,  (1876)  93  U.  S.  64, 
23  U.  S.  (L.  ed.)  802;  Hunt  Bros.  Fruit 
Packing  Co.  c.  Cassidy,  (C.  C.  A.  9th  Cir. 
1892)  53  Fed.  257,  7  U.  S.  App.  424,  3 
C.  C.  A.  525;  Westcott  r.  Rude,  (C.  C. 
Ind.  1884)  19  Fed.  830;  Wooster  r.  Simon-  ' 
son,  (S.  D.  N.  Y.  1883)   16  Fed.  680. 

License  fee  apportioned  to  parts  of  in- 
vention.—  If,  however,  the  license  fee  is 
apportioned  to  the  different  parts  of  an  - 
invention  it  will  constitute  a  proper  meas- 
ure of  damages  for  the  infringement  of 
such  parts.  Williams  r.  McXeelv,  (E.  D. 
Pa.  1896)  77  Fed.  894;  Moffitt  r. 
Cavanagh,  (S.  D.  N.  Y.  1886)  27  Fed. 
511;  Porter  Needle  Co.  t*.  National 
Needle  Co.,  (C  C.  Maas.  1885)  22  Fed. 
829;  Wooater  v.  Siraonson,  (S.  D.  N.  Y. 
1883)    16  Fed.  680. 

Inunateiial  parts  not  infringed. — If  the 
portions  of  the  invention  which  are  not 
infringed  are  merely  structural  and  are 
included  within  those  infringed  the  license 
fee  will  constitute  a  proper  measure  of 
damages.  Asmua  -r.  Freeman,  (E.  D.  Pa. 
1888)  34  Fed.  902;  Willimantic  Thread 
Co.  V.  Clark  Thread  Co.,  (C.  C.  N.  J. 
1886)  27  Fed.  865. 

Where  test  of  license  fee  cannot  be  ap- 
plied;—  In  cases  where  the  test  of  a  li- 
cense fee  cannot  properly  be  applied  in 
determining  the  amount  of  damages,  a 
sum  which  will  compensate  the  patentee 
for  the  injury  which  he  has  sustained  by 
the  infringement  will  be  awarded  him,  and 
what,  under  the  circumstances,  would  be 
a  reasonable  royalty  may  be  considered  by 
the  jury.  Cowing  v.  Rumsey,  (1870)  8 
Blatchf.  36,  6  Fed.  Cas.  No.  3,296;  Wash- 
ington, etc..  Steam  Packet  Co.  v.  Sickles, 
(1874)  19  Wall..  611,  22  U.  S.  (L.  ed.) 
203;  Philp  v.  Nock,  (1873)  17  Wall.  460, 
21  U.  S.  (L.  ed.)  679;  Suffolk  Mfg.  Co.  f?. 
Hayden,  (1866)  3  Wall.  315.  18  U.  S. 
(L.  ed.)  76;  Yale  Lock  Mfg.  Co.  v,  Sar- 
gent.  (1886)   117  U.  S.  536,  6  S.  Ct.  934, 

29  U.  S.  (L.  ed.)  964;  Marah  v,  Seymour, 
1S77)  97  U.  S.  348,  24  U.  S.  (L.  ed.)  963; 
Blrdsall  v.  Coolidge,  (1876)  93  U.  S.  64, 
23  U.  S.  (Lw  ed.)  802;  Cassidv  t?.  Hunt, 
iS.  D.  Cal.  1896)  75  Fed.  1012;  Hunt 
Pros.  Fruit-Packing  Co.  v,  Cassiday,  (C. 
0.  A.  9th  Cir.  1894)  64  Fed.  586,  29  U.  S. 
^pp.   116,  12  C.  C.  A.  316;  Lee  t\  Pills- 
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bury,  (C.  C.  Minn.  1892)  49  Fed.  747; 
Ross  i;.  Montana  Union  R.  Co.,  (C.  C. 
Mont.  1890)  45  Fed.  424;  Creamer  v. 
Bowers,  (C.  C.  Del.  1888)  35  Fed.  206; 
Washburn  v.  Gould,  (1844)  3  Story  122, 
29  Fed.  Cas.  No.  17,214;  Wayne  v.  Holmes, 
(1856)  1  Bond  27,  29  Fed.  Cas.  No. 
17,303;  Page  v.  Ferry,  (1857)  1  Fish.  Pat. 
Cas.  298,  18  Fed.  Cas.  No.  10,602;  Mc- 
Cormick  r.  Seymour,  (1851)  2  Blatchf. 
240,  15  Fed.  Cas.  No.  8,726;  Hawes  v. 
Waahburne,  (1872)  5  Pat.  Off.  Gaz.  491, 
11  Fed.  Cas.  No.  6,242;  Hawes  f.  Gage, 
(1872)  5  Pat.  Off.  Gaz.  494,  11  Fed.  Cas. 
No.  6,237;  Carter  r.  Baker,  (1871)  1 
Sawy.  512,  5  Fed.  Cas.  No.  2,472;  Ram- 
Bon  V.  New  York,  (1856)  1  Fish.  Pat  Cas. 
252,  20  Fed.  Cas.  No.  11,573;  Smith  r. 
Higgins,  (1866)  22  Fed.  Cas.  No.  13,057; 

Grant  r.  ,   (1829)    10  Fed.  Cas.  No. 

5,701;     Buck    i?.    Hermance,     (1849)     1 
Blatchf.  308,  4  Fed.  Cas.  No.  2,082. 

Defendant's  profits  as  measure  of  dam- 
ages.—  Only  under  peculiar  circum- 
stances and  where  no  other  rule  is  appli- 
cable can  the  defendant's  profits  be  taken 
as  a  measure  of  damages  in  an  action  at 
law.  Seymour  v.  McConnick,  (1853)  16 
How.  480,  14  U.  S.  (L.  ed.)  1024;  Philp 
V,  Nock,  (1873)  17  Wall.  460,  21  U.  S. 
(L,  ed.)  679;  Suffolk  Mfg.  Co.  v.  Hay- 
den,  (1865)  3  Wall.  316,  18  U.  S.  (L.  ed.) 
76;  Sessions  f.  Romadka,  (1892)  145  U. 
S.  29,  12  S.  Ct.  799,  36  U.  S.  (L.  ed.) 
609;  Burdell  t\  Denig,  (1876)  92  U.  8. 
716,  23  U.  S.    (L.  ed.)   764. 

An  action  at  law  cannot  be  maintained 
for  the  sole  purpose  of  recovering  the 
profits  which  an  infringer  of  a  patent  has 
made.  Brown  u.  Lanyon,  (C.  C.  A.  8th 
Cir.  1906)   148  Fed.  838,  78  C.  C.  A.  528. 

Profits  lost  by  pUintiff.— If  plaintiff 
was  ready  to  supply  the  nutrket  with  his 

Satented  goods  and  his  business  was  hin- 
ered  or  interfered  with  by  the  com- 
petition of  defendant,  plaintiff's  damage 
will  be  the  amount  of  profit  which  he  has 
lost  by  reason  of  such  interference.  Mc- 
Con*  i\  Brodie,  (1872)  1  Woods  153,  15 
Fed.  Cas.  No.  8,708. 

Only  actual  damages  and  not  specula- 
tive or  exemplary  damages  are  recover- 
able. Wilbur  V.  Beecher,  (1850)  2  Blatchf. 
132,  29  Fed.  Cas.  No.  17,634;  Hall  v. 
Wiles,  (1851)  2  Blatchf.  194,  11  Fed.  Cas. 
No.  5,954;  Russell  v.  Place,  (1871)  5  Fish. 
Pat.  Cas.  134,  21  Fed.  Cas.  No.  12,161; 
Haselden  v.  Ogden,  (1868)  3  Fish.  Pat. 
Cas.  378,  11  Fed.  Cajs.  No.  6,190;  Parker 
r.  Huhne,  (1849)  1  Fish.  Pat.  Cas.  44,  18 
Fed.  Cas.  No.  10,740;  Whittemore  r. 
Gutter,  (1813)  1  Gall.  478,  20  Fed. 
Cas.  No.  17,601;  New  York  v.  Ran- 
som, (1860)  23  How.  487,  16  U.  S.  (L. 
ed.)  515;  Seymour  v.  McCormick,  (1853) 
16  How.  480,  14  U.  S.  (L.  ed.)  1024; 
Hogg  V,  Emerson,  (1850)  11  How.  587, 
13  U.  S.  (L.  ed.)  823;  Tesse  v.  Phelps, 
(1866)   McAU.  48,  23  Fed.  Cas,  No.  13,- 
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810;  Gray  v.  James,  (1817)  Pel.  C.  C. 
31H,  10  Fed.  Cas.  Xo.  0.718;  Kneass  f. 
Seuylkill  Bank,  (1820)  4  Wash.  1),  14  Fod. 
Cas.  Xo.  7,875;  Tilghman  t\  Proctor, 
(1888)  125  V.  8.  1.S6,  8  *S.  Ct.  894.  31 
U.  S.  (L.  ed.)  664;  Yale  Lock  Mfg.  Co. 
V.  Sargent,  (1886)  117  U.  S.  536.  6  S.  Ct. 
934,  29  U.  S.  (L.  ed.)  954;  Bjrdsall  f. 
Collidge,  (1876)  93  U.  S.  64,  23  U.  S. 
(L.  ed.)   802. 

Amount  detennined  by  loss  to  plaintiff. 
—  In  the  determination  of  the  amount  of 
damages  the  question  is  \yhat  the  plain- 
tiff has  lost  and  not  what  the  defendant 
has  gained.  Cowing  r.  Rumsey,  (1870) 
8  Blatchf.  36,  6  Fed.  Cas.  Xo.  3,296;  Tat- 
ham  i\  he  Roy,  (1852)  2  Blatchf.  474,  23 
Fed.  Cas.  No.  13,760;  McCornb  r.  Brodie, 
(1871)  1  Woods  153,  15  Fed.  Cas.  Xo. 
8,708;  McKeever  f.  U.  S.,  (1883)  18  Ct. 
CI.  757;  Coupe  v.  Royer,  (1895)  155  U. 
S.  665,  15  S.  Ct.  199,  39  U.  S.  (L.  ed.) 
263;  Thomson  r.  VVooster,  (1885)  114  U. 
S.  104,  5  S.  Ct.  788,  29  U.  S.  (L.  ed.)  105; 
Cassidy  f.  Hunt,  (N.  C.  Cal.  1806)  75 
Fed.  1012;  R^)yer  r.  Shultz  Belting  Co., 
(E.  D.  Mo.  1891)  45  Fed.  51;  Morss  r. 
Union  Form  Co.,  (C.  C.  Conn.  1S89)  39 
Fed.  468;  La  Baw  v.  Hawkins,  (1877)  2 
B.  &  A.  Pat.  Cas.  561,  14  Fed.  Cas.  No. 
7,961. 

Daimiges  for  proximate  results  oi^ly.— 
Damages  may  be  recovered  only  tor  the 
proximate  and  not  for  the  remote  result 
of  the  infringement.  McCormick  r.  Sey- 
mour, (1851)  2  Blatchf.  240,  15  Fed.  Cas. 
X'o.  8,726;  Carter  v.  Baker,  (1871)  1 
Sawy.  512,  5  Fed.  C-as.  Xo.  2,472.;  Hawes 
f.  Washhurn,  (1872)  5  Pat.  Off.  Gaz.  491, 
11  Fed.  Oas.  No.  6,242;  Boesch  r.  Graff, 
(1890)  133  U.  S.  697,  10  S.  Ct.  378,  33 
U.  S.  (L.  ed.)  787;  Roemer  v.  Simon, 
(S.  D.  N.  Y.  1887)  31  Fed.  41;  Smith  v. 
Prior,  (1873)  2  Sawy.  461,  22  Fed.  Cas. 
No.  13,095;  Stephens  r.  Felt,  (1844)  22 
Fed.  Cas.  No.  13,368<r. 

Damages  for  period  of  infringement 
onftr. —  Damages  should  be  estimated 
ouly  for  the  period  of  the  infringement 
and  not  for  the  whole  term  of  the  patent. 
Suffolk  Mffir.  Co.  f.  Hayden,  (1865)  3 
Wall.  315,  18  U.  S.  (L.  ed.)  76;  Whitte- 
more  t?.  Cutter,  (1813)  1  Gall.  478,  2© 
Fed.  Cas.  Xo.  17,601. 

Infringement  by  two  successive  com- 
panies.—  Where  the  infringing  machine 
has  been  used  by  two  successive  com- 
panies the  master  should  ascertain  to 
what  degree  each  infringed.  Turrill  f. 
Illinois  Cent.  R.  Co.,  (1871)  8  Biss.  66, 
24  Fed.  Cas.  No.  14,270. 

Damages  recovered  from  one  of  two  de- 
fendants.—  Where  an  action  for  infringe- 
ment is  brought  against  two  defendants 
daijiagee  may  be  recovered  from  one, 
though  no  proof  were  given  against  the 
other;  for  all  torts  are  joint  and  several 
and  the  plaintiff  may  recover  a  verdict 
against  one  though  the  other  defendant 


be  acquitted.  Reutgen  v,  Kanowrs, 
(1804)  1  Wash.  168,  20  Fed.  Caa.  Xo. 
11,710. 

Damages  for  use  prior  to  patcfnt. — 
Damages  are  not  recoverable  for  the  use 
of  an  invention  prior  to  the  is.9uancc  of 
the  letters  patent  upon  which  the  suit  is 
brought.  Brodie  r.  Ophir  Silver  Min.  Co., 
(1867)  5  Sawy.  608,  4  Fed.  Ca».  No. 
1,919:    Lyon    v.    Donaldson,    (N.    D.    IlL 

1888)  34  Fed.  789. 

Infringement  prior  to  reissue. —  Dam- 
ages for  the  infringement  of  a  reissued 
patent  cannot  be  recovered  by  the  pat- 
entee for  any  time  antecedent  to  the  date 
of  his  reissnie.  the  extended  patent  having 
been  surrendered.  Agawam  Woollen  Co. 
V.  Jordan,  (1868)  7  WalL  583,  19  U.  S. 
(L.  ed.)    177. 

Profits  lost  as  element  of  damages.— 
Profits  lost  by  the  patentee  by  reason  of 
an  infringement  properly  enter  into  the 
question  of  damages  as  an  element 
thereof.  American  Braided  Wire  Co.  r. 
Thomson,  (1890)  44  Ch.  D.  (Eng.)  274; 
Putnam  r.  Lomax,  (1881)  10  Bias.  546; 
Sargent  v.  Yale  Lock  Mfg.  Co.,  (187fl)  17 
Blatchf.  244,  21  Fed.  Cas.  No.  12,366; 
Philp  V.  Nock,  (1873)  17  Wall.  460,  21 
U.  S.  (L.  ed.)  679;  Crosby  Steam  Gage, 
etc.,  Co.  V.  Con*5olidated  Safety  Valve  Co., 
(1891)  141  U.  S.  441.  12  S.  Ot.  49,  35 
U.  S.  (L.  ed.)  809;  Yale  Lock  Mfg.  Oo. 
r.  Sargent,  (1886)  117  U.  S.  536,  6  S.  Ct. 
934,  29  U.  S.  (L.  ed.)  9'54;  Rose  t?.  Hirsh, 
(C.  C.  A.  3d  Cir.  1899)  9^  Fed.  177,  36 
C.  C.  A.  132,  51  L.  R.  A.  801;  Am  Endo 
V.  Seaburv,  (S.  D.  N.  Y.  1890)  43  Fed. 
672;    Co\4rt   r.    Sargent,    (S.    D.    N.    Y. 

1889)  38  Fed.  237;  Welling  v.  La  Ban, 
(S.  D.  N.  Y.  1888)  34  Fed.  4Q;  Blake  t*. 
Greenwood  Cemetery,  (E.  D.  N.  Y.  1883) 
16  Fed.  676;  Fitch  v.  Bragg,  (C.  C. 
Conn.  1883)  16  Fed.  243;  Zane  v.  Peck, 
(C.  C.  Conn.  1882)  13  Fed.  475;  Putnam 
V.  Lomax,  (N.  D.  lU.  1881)  9  Fed. '448; 
Sargent  r.  Yale  Lock  Mfg.  Co.  (1879)  17 
Blatchf.  244,  21  Fed.  Cas.  No.  12,366; 
McCormick  v.  Seymour.  (1854)  3  Blatchf. 
209,  15  Fed.  Cas.  No.  8,727.  But  such 
profits  are  limited  to  those  arising  from 
the  patent  itself  and  do  not  include  the 
mere  mechanical  or  manufacturing  profit. 
McCormick  v.  Seymo\ir,  ( 1854 )  3  Blatchf. 
209,  15  Fed.  Cas.  No.  8,727;  Blake  c. 
Robert-son,  (1876)  94  U.  S.  728,  24  V.  S. 
(L.  ed.)   245. 

Reasonable  certainty  of  profits.— There 
can  be  no  recovery  for  speculative  profits. 
Reasonable  certainty  that  except  for  the 
infringement  the  profits  claimed  would 
have  fen  realized  must  be  shown.  Inger- 
soll  17.  Musgrove,  (1878)  14  Blatch.  641, 
13  Fed.  Cas.  Xo.  7,040;  Boesch  t*.  Graft, 
(1890)  133  U.  S.  697,  10  S.  Ct  »78,  33 
U.  S.  (L.  ed.)  787;  Comely  v,  Marck- 
wald,  (1889)  131  U.  S.  159,  9  S.  Ot.  744, 
33  U.  S.  (L.  ed.)  117;  Dobson  r.  Dior- 
nan,   (1886)    118  U.  S.  10,  6  S.  Ct.  946, 
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30  U.  S.  (I/,  ed.)  63;  Dobson  r.  Mart- 
ford  Carpet  Co.,  (1886)  114  U.  S.  430,  5 
S.  Ct.  &45,  20  U.  8.  {h.  ed.)  177;  Jen- 
nings r.  Hogerg  Silver-PIate  Co.,  (C.  C. 
Conn.  1901)  105  Fed.  967;  Tatutii  r. 
(ir^Sory,  (N.  1>.  Cal.  1892)  51  Fed.  446; 
R<qrer  v.  Shultz  Behing  Co.,  (E.  D.  Mo. 
18»1)  45  Fed.  51;  Mares  r.  Union  Form 
Co*,  (C  C.  Conn.  18H9)  39  Fed.  468; 
CoFBTt  r.  Sargent,  (S.  D.  X.  Y.  1899)  38 
Fed.  337;  Creamer  v.  Bower»,  (S.  D.  X.  Y. 
1888)  35  Fed.  206;  Bell  r.  U.  S.  Stamp- 
ing Co.,  (>S.  D.  N.  Y.  1887)  32  Fed.  549; 
Roemer  r.  Simon,  (S.  D.  N.  Y.  1887}  31 
Fed.  41;  Hall  r.  Stem,  (S.  D.  N'.  Y. 
1884)  ^  Fed.  788;  St.  Louis  Stamping 
Co.  IT.  Qttinmv,  (1880)  5  B.  &  A.  Pt.  Cas. 
275,  21  Fed.'Cas.  No.  12,240a;  La  Baw 
r.  Hawkins,  (1877)  2  B.  &  Pat.  Cas.  561, 
14  Fed.  Oas.  No.  7,961. 

Absence  of  anffieient  piroof. — The  bur 

den  of  proving  damages  is  upon  the  plain 

as,  and  only  nominal  damages  may  be  re 

covered  in  the  absence  of  sufficient  proof 

CalkiiiA    r.    Bertrand,     (1881)     10    Bias 

(U.  S.)  445:  Spaukiing  i\  Tucker,  (1868) 

Deady  649,  22  Fed.  Cas.  No.  13,220;  Con 

over  V.   Bapp,    (1859)    4  Fish.   Pat.  Cas 

57,  6  Fed.  Caa.  No.  3,124;  Burdell  v.  De- 

xug,  ( 1865 ).  2  Fish.  I  at.  Caa.  588,  4  Fed. 

^.^as.   No.   2,142;    VVhittemore    i\    Ou.tt»r, 

( 18Ja>   1  Gall.  429,  29  Fed.  Cas.  No.  17,- 

6(K1;    New    York  v.    RaASom,    (1860)    23 

How.  487,   16  U.  S.    (L.  ed.)    516;   Sey- 

mova  «.  MeCojrmick,  (1853)   16  How.  480, 

14  U.  S.   (L.  ed.)  1024;  Carter  fc\  Baker, 

(1S71)     1    Sawy.    512,    5    Fed.    Oas.   No. 

2,476;    Philp  t?.   Nock,    (1873)    17   WaU. 

4«0,   21    U.   S.    (L.    ed.)    679;    Coupe  f?. 

Rojer,    (1895.)    15i5  U.  S.  565,   15  S.  Ot 

IWy  30    U.   S.    (L.   ed.)    263;    Boesch   i*. 

GraiT,    (1890)    133  U.   S,   697,    10  S.  Ct. 

37ft,  33   U.   S.    (L.  ed.)    787;   Comely  i?. 

Marckwald,  ( 1S89)  131  U.  S.  159,  9  S.  Ct. 

744»  33  U.  S.  (L.  ed.)   117;  Rude  v.  West- 

cott,   (1889)    130  U.  S.  152.  9  S.  Ct.  463, 

32  U.  S.    (L.  ed.)   888;   Black  t\  Thome, 

(1884)    111  U.  S.   122,  4  S.  Ct.  326,  2« 

U.  S.    (L.  ed.)    372;   Blake  v.  Robertaoo, 

(1876)    94  U.  S.  728,  24  U.  S.    (L.  ed.). 

24&;  Boston  t.  Allen,   (C.  C.  A.  Ist  Cir. 

18ft8)  91  Fed.  248,  33  C.  U  A.  485;  Hous- 

t<»i,  etc.,  R.  Co.  r.  Stern,   (C.  C.  A.  5th 

dr.    1896)    74   Fed.   636,  41  U.   S.   App. 

309,  20  C.  C.  A.   568;   Lee  17.   Pillabury, 

(Mil  Cir.   1892)    49   Fed.   747;  Royer  v. 

Sehidtz   Belting   Co.,    (£.   D.   Mo.    1S91) 

45  Fed.  51;   Btell  r.  TJ.  S.  Stam^wtng  Co., 

(S.  D.  N.  Y.  1887)   32  Fed.  549 j  Roaner 

V.  Simon,    (S.   D.   N.  Y.    1887)    31    Fed. 

41;    Moflat   t.    Cavanagh,    (S.    D.   N.   Y. 

1886)   27  Fed.  511;  Proctor  u.  BrUl,   (E. 

D.  Pa.    1880)    4  Fed.  41^;   Spaulding  t\ 

Tucker,   (1869)   Deady,  649,  22  Fed.  Cas. 

No.    13,220;    Smith   v.    Higgins,    (1857) 

22  Fed.  Cas.  No.  13,058;  Rollhaiis  r.  Me< 

Pherson,  (1855)  20  Fed.  Cas.  No.  12,026; 

Poppenhusen  t*.  New  York  Gutta  Percha 

Comb  Co.,    (1858)    2  Fish.  Pat.  Cas.  62» 


19  Fed.  Cas.  No.  11,283;  IngersoU  «. 
Musgrove,  (1878)  14  -Blatchf.  541,  13 
Fed.  Cas.  No.  7.040;  Goodyear  v.  Bishop, 
(1861)  2  Fish.  Pat.  Ca».  154,  10  Fed. 
Gas.  No.  5,559;  National  Car  Brake  Shoe 
Co.  V.  Terre  Haute  Car  Mfg.  Co.,  (1884) 
28  Pat.  Off.  Gaz.   1007. 

No  advaiitage  derived  from  use. —  Only 
nominal  damages  may  be  recovered  where 
there  is  no  established  license  fee  and  no 
advantage  is  derived  from  the  use  of  the 
patented  device  over  other  available  meth- 
ods in  common  use.  Black  v.  Thorne, 
(1884)  111  U.  S.  122,  4  S.  Ct.  326,  28 
U.  S.  (Led.)  372;  Burdell  v.  Denig, 
(1865)  2  Fish.  Pat.  Cas.  588,  4  Fed.  Cas. 
2,142. 

Full  damages  for  full  infringement. — 
Depending  upon  the  nature  of  the  patent, 
full  damages  should  be  given  only  for 
full  infringement.  Hogg  f?.  Emerson, 
(1850)  11  How.  587,  13  U.  S.  (L.  ed.) 
824;  Birdsall  t?.  Coolidge,  (1876)  98  U.  S. 
64,  23  U.  S.  (L.  ed.)  802. 

Infringement  by  selling  or  using. — 
There  is  an  essential  difference  between 
infringement  by  selling  and  infringenient 
by  using  the  patented  article.  Seattle  t?. 
McNamara,  (C.  C.  A.  9th  Cir.  1897)  81 
Fed.  883,  48  U.  S.  App.  372,  26  C.  C.  A. 
662;  Colgate  V.  Western  Electric  Mfg.  Co., 
(S.  D.  N.  Y.  1886)  28  Fed.  146;  Whitte- 
more  v.  Cutter,  (1813)  1  Gall.  478,  29 
Fed.  Cas.  No.  17,601. 

Nominal  damages  for  making.— -  Only 
nominal  damages  should  be  panted  for. 
the  making  of  a  patented  article  merely, 
without  either  selling  or  using  it.  Carter 
f.  Baker,  (1871)  4  Fish.  Pat.  Cas.  404, 
5  Fed.  Cas.  No.  2,474;  Hogg  v,  Emerson, 
(1860)  11  How.  587,  13  U.  S.  (L.  ed.) 
824;  Whittemore  v.  Cutter,  (1813)  1  Gall. 
429,  478,  29  Fed.  Cas.  No  17,600,  17,601. 

Infringement  of  patent  for  part  of  de- 
▼ke.— An  infringer  of  a  patent  which 
covers  only  part  of  a  device  or  is  merely 
a  patent  for  an  improvement  is  liable 
only  for  so  much  of  the  value  aa  is  due 
to  such  impTovement.  Seymour  t\  Mc- 
Cormick,  (1853)  16  How.  480,  14  U.  S. 
(L.  ed.)  1024;  Goulds  Mfg.  Co.  r.  Cowing, 
(1874)  1  B.  &  A.  Pat.  Cas.  375,  10  Fed. 
Cas.  No.  5,642;  Star  Salt  Caster  Co.  v. 
Crossman,  (1879)  4  B.  &  A.  Cas.  666, 
22  Fed.  Cas.  No.  13,320;  McCreary  c. 
Pennsylvania  Canal  Co.,  (1891)  141  U.  S. 
459,  12  S.  Ct.  40,  35  U.  S.  (L.  ed.)  817; 
Garretson  t?.  Clark,  (>884)  HI  U.  S.  120,. 
4  S.  Ct.  291,  28  U.  S.  (U  ed.)  371; 
Blake  v.  Robertson,.  (1876)  94  U.  S.  728, 
24  U.  S.  (L.  ed.)  245;  Roemer  v.  Simon, 
(S.  D.  N.  Y.  1887)  31  Fed.  41;  Hayden 
V.  Suffolk  Mfg.  Co.,  (1862)  4  Fish.  Pat. 
Cas.  86,  11  Fed.  Cas.  No.  6,261. 

Value  of  whole  device  dependent  on 
patented  part— Where  the  patent  covers 
only  part  of  a  device  or  is  merely  for  an 
improvement,  but  the  entire  commercial 
value  of  the  whole  device  depends  upon 
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tlic  patented  part,  deduction  will  not  be 
made  ftir  the  other  parts  of  the  device. 
Garretson  r.  Clark,  (1884)  HI  U.  S.  120, 
4  S.  Ct.  291,  28  U.  S.  (L.  ed.)  371; 
Fifield  r.  Whittemore,  (C.  C.  Mass.  1888) 
33  Fed.  835;  Kirby  v.  Armstrong,  (1881) 
ly  Pat.  Oflf.  Gaz.  661. 

Recovery  of  damages  for  unfair  com- 
petition.—  In  a  suit  for  an  '  infringement 
of  a  patent  damages  are  recoverable  for 
unfair  competition  where  the  patent  is 
found  to  be  valid  and  infringed  and  the 
evidence  of  sales  to  prove  the  infringe- 
ment of  the  mechanical  principles  of  the 
patent  establishes  also  tliat  the  defendants 
unlawfully  made  their  article  in  form  to 
imitate  the  plaintifTs.  Ludwigs  i*.  Payson 
Mfg.  Co.,  (C.  C.  A.  7th  Cir.  1913)  206 
Fed.  60,  124*  C.  C.  A.  J94. 

Counsel  fees  and  the  expense  of  the  suit 
may  not  be  included  in  the  verdiet. 
Blanchard's  Gun-Stock  Turning  Factory 
t\  Warner,  (1848)  1  Blatchf.  258,  2  Fed. 
Cas.  No.  1,521;  Parker  v.  Hulme,  (1849) 
1  Fish.  Pat.  Oas.  44,  18  Fed.  Cas.  No. 
10,740;  Whittemore  v.  Cutter,  (1813)  1 
Gall.  429,  29  Fed.  Cas.  No.  17,600;  Teeee 
V.  Huntingdon,  (1859)  23  How.  2,  1«  U. 
S.  (L.  ed.)  479;  Philp  r.  Nock,  (1873) 
17  Wall.  460,  21  U.  S.  (L.  ed.)  679; 
Stimpson  t>.  Railroads,  (1847)  1  Wall. 
Jr.  C.  C.  164,  23  Fed.  Cas.  No.  13,456; 
Parks  17.  Booth,  (1880)  102  U.  S.  96, 
26  U.  S.  (L.  ed.)  54;  Holbrook  v.  Small, 
(1878)  3  B.  &  A.  Pat.  Cas.  625,  12  Fed. 
Cas.  No.  6,59e;  Bancroft  v.  Acton,  (1870) 
7  Blatchf.  505,  2  Fed.  Cas.  No.  833. 

Counsel  fees  awarded  by  jury. —  Al- 
though a  jury  oannot  allow  the  plaintiff 
in  a  patent  case,  as  part  of  his  actual 
damages,  any  counsel  fees,  etc.,  yet  where 
the  jury  under  a  direction  of  the  court 
did  make  such  allowance,  their  verdict 
was  sustained,  the  misdirection  of  the 
court  not  being  assigned  as  a  ground  for 
a  new  trial,  and  the  verdict  having  at- 
tained, though  in  an  improper  manner, 
the  same  result  which  the  court  might 
have  obtained  by  trebling  the  damages. 
Stimpson  v.  Railroads.  (1847)  1  'Wall. 
Jr.  C.  C.  164,  23  Fed.  Cas.  No.  13,456. 

Single  damages  by  jury,  treble  by  court. 
—  The  jury  should  estiuuite  the  single 
damages  and  the  court,  if  it  sees  proper, 
will  treble  the  damages  found  by  the  jury 
in  awarding  the  proper  judgment.  Whit- 
temore V.  Cutter,  (1813)  1  Gall.  478, 
29  Fed.  Cas.  No.  17,601 ;  Evans  v,  Hettick, 
(1818)  3  Wash.  408,  8  Fed.  Cas.  No. 
4,5«2;  Motte  r.  Bennett,  (1849)  2  Fish. 
Pat.  Cas.  642,  17  Fed.  Cas.  No.  9,884; 
Livingston  v.  Jones,  (1836)  2  Wall.  Jr. 
C.  C.  330,  15  Fed.  Cas.  No.  8,414;  Bird- 
sail  v.  Coolidge.  (1876)  93  U.  S.  64,  23 
U.  S.    (L.  ed.)    802. 

It  is  within  the  discretion  of  the  court 
increase  the  damages  or  not.  Topliff  r. 
Topliflf,  (1892)  146  U.  S.  156,  12  S.  Ct. 
825,  30  V.  S.  (L.  ed.)  058;  National  Fold- 


ing-Box, etc.,  ('<!,  r.  Elsas,  (C.  C.  A.  2d 
Cir.  1898)  86  Fed.  917,  57  U.  S.  App.  66, 
30  C.  C.  A.  487;  Stimpson  r.  Railroads, 
(1847)  1  Wall.  Jr.  C.  C.  164,  23  Fed. 
Cas.  No.  13,456. 

Proof  necessary  for  increased  damages. 
—  Under  Act  1836,  in  an  action  at  law 
for  the  recovery  of  damages  for  the  in- 
fringement of  a  patent,  where  the  jury 
had  fixed  the  actual  damages  they  oould 
only  be  varied  by  the  court  on  satis- 
factory proofs  that  the  plaintiff  ought, 
by  way  of  protection  or  smart  money,  to 
recover  furtner  damages.  Carlock  v.  Tap- 
pan,  (1843)  5  Fed.  Cas.  No.  2,412. 

Increasing  profits  recoverable  in  equity. 
— ^The  provision  of  this  section  in  respect 
to  the  increase  of  damages  by  the  court 
does  not  extend  to  profits  recoverable  in 
equity.  Campbell  r.  James,  (1880)  18 
Blatchf.  (U.  S.)  9Z;  Holbrook  1\  Small, 
(1878)  3  B.  &  A.  Pat.  Oas.  625,  12  Fed. 
OoA  No.  6,596;  Livingston  r.  Jones, 
(1836)  3  Wall.  Jr.  (C.  C.)  330,  16  Fed. 
Caa.  No.  8,414;  Birdaall  v.  Coolidge, 
(1^76)  93  U.  S.  64,  23  U.  S.  (L.  ed.)  802; 
Covert  17.  Sargent,  (S.  D.  N.  Y.  1890)  42 
Fed.  298;  Sanders  v.  Logan,  (1861)  2 
Fish.  Pat.  Cas.  167,  21  Fed.  Cas,  No. 
12,295;  Motte  t\  Bennett,  (1849)  2  Fish. 
Pat  Cas.  642i,  17  Fed.  Cas.  No.  9,884. 

Increase  of  damages  for  deliberate  and 
wanton  infringement. —  If  the  infringe- 
ment is  deliberate  and  intenti<mal  or 
wanton  and  persistent,  damages  will  be 
increased  by  the  court,  but  generally  not 
unless  euch  is  the  case.  Emerson  v.  Simmy 
(1873)  6  Fish.  Pat.  Cas.  ^1;  RusseU  v. 
Place,  (1871)  5  Fish.  Pat.  Caa.  136,  21 
Fed.  Oas.  No.  Ii2,l«l;  Schwarzel  v.  Holen- 
shade,  (1866)  2  Btmd  29,  21  Fed.  Caa. 
No.  12,506;  Guy(m  v,  Serrell,  (1847)  1 
Blatchf.  244,  11  Fed.  Cas.  No.  5,8Wj 
Bell  V.  McCullough,  (1958)  1  Bond  194, 
3  Fed.  Ois.  No.  1,266;  Brodie  v.  Ophir 
Silver  Min.  Co.,  (1867)  6  Sawy.  608,  4 
Fed.  Cas.  No.  1,919;  National  Folding- 
Box,  etc.,  Co.  1'.  Elsas,  (C.  C.  A.  2d  Oir. 
1898)  86  Fed.  917,  677  U.  8.  App.  Div. 
66,  30  O.  O.  A.  487 ;  Moras  v.  Union  Form 
Co.,  (O.  C.  Conn.  1889)  89  Fed.  468; 
Welling  r.  La  Bau,  (1888)  86  Fed.  302; 
Lyon  V.  Donaldson,  (N.  D.  111.  1888)  34 
Fed.  789;  Oarlook  v.  Tappan,  (1843)  6 
Fed.  Oeis.  No.  2,412. 

Treble    damages    to    assignee. — ^Treble 

damages  will  not  generally  be  given  to 

an   assignee.     iSchwarzel   r.   Holenshade, 

(1866)    2    Bond    29,    21    Fed.    Cas.    No. 

12,506. 

Knowledge  of  patent. —  Damages  may 
be  mitigated  by  the  innocence  of  the 
infringer  where  in  good  faith  he  is  igno- 
rant of  existence  of  the  patent.  Cor- 
ning i;.  Burden,  (1863)  15  How.  252,  14 
U.  S.  (L.  ed.)  683;  Hogg  f.  Emerson, 
(1»50)  11  How.  587,  13  U.  S.  (L.  ed.) 
824;  Parker  r.  Corbin,  (1848)  4  McLeai* 
462,   18   Fed.   Cas.  No.    10,731;    Bryce  i\ 


PATENTS 


301) 


Dorr,  (1846)  3  MtsLean  682,  4  Fed.  Caa. 
No.  2,070;  MawTj  t?.  Whitney,  (1871)  14 
Wall.  434,  21  U.  S.  (L.  ed.)  858. 

If  the  infringer  is  misled  by  the  conduct 
of  the  patentee,  or  wher6  otherwise  it 
would  be  unjust  or  inequitable,  full  dam- 
ages will  not  be  awarded.  Adams  v. 
Edwards,  (1848)  1  Fish.  Pat.  Caa.  1,  1 
Fed.  Caa.  Ko.  53;  Washburn  v.  Gould, 
(1844)  3  Story  122,  29  Fed.  Oas.  No. 
17,214;  Proctor  v.  Brill,  (1880)  4  Fed. 
415. 

Interest. —  In  cases  where  royalty  is 
taken  aa  a  measure  of  damages,  interest 
may  be  allowed  from  the  date  of  in- 
fringement. Locomotive  Safety  Truck 
Co.  r.  Pennsylvania  R.  Co.,  (E.  D.  Pa. 
1880)  2  Fed.  677;  McOormick  v.  Sey- 
mour, (1854)  3  Blatchf.  209,  15  Fed.  Caa. 
No.  8,727. 

Interest  allowed  by  juiy. —  In  the  esti- 
mation of  damages  by  the  jury  interest 
may  be  taken  into  consideration  and  al- 
lowed. HoCormick  v.  Seymour,  (1851)  2 
Blatchf.  240,  15  Fed.  Oas.  No.  8,726;  Ta- 
tham  t*.  Le  Roy,  (1852)  2  Blatchf.  474, 
23  Fed.  Oas.  No.  13,760;  Pitt«  v.  Hall, 
(1851)  2  Blatchf.  229,  19  Fed.  Cas.  No. 
11,192. 

Interest  cannot  be  added  to  the  dam- 
ages from  the  filing  of  the  bill  before 
a  doubling  of  the  damages  by  the  court. 
National  Folding-Box,  etc.,  Co.  t?.  Elsas, 
(S.  D.  N.  Y.  1897)   81  Fed.  197. 

Interest  upon  unliquidated  damages. — 
But  while  laipse  of  time,  and  what  money 
would  bring  at  interest  may  be  considered 
in  assessing  damages  for  an  injury  done 
considerably  before,  interest  upon  un- 
liquidated damages  does  not  seem  to  be 


allowable  before  verdict,  judgment,  or 
decree.  Silsby  t\  Foote,  (1858)  20  How. 
378,  15  U.  S\  (L.  ed.)  953;  Mowry  v. 
Whitney,  (1872)  14  Wall.  620,  ao  U.  S. 
(L.  ed.)  860;  Littlefield  v.  Perry,  (1875) 
21  Wall.  205,  22  U.  S.  (L.  ed.)   677. 

"  The  interest  might  be  considered  in 
multiplying  or  otherwise  increasing  dam- 
ages within  the  limit,  but  as  such  it  does 
not  seem  to  be  a  proper  foundation  for 
such  a  proceeding."  National  Folding- 
Box,  etc.,  Co.  r.  Elsas,  (S.  D.  N.  Y.  1897) 
81  Fed.  197. 

Referee'a  finding  of  damages  is  conclu- 
sive. Bates  V.  St.  Johnsbury,  etc.,  R.  Ck)., 
(C.  C.  Vt  1887)  32  Fed.  628. 

Laches. —  Where  the  successive  owners 
of  a  patent,  after  the  death  of  a  pat- 
entee, made  no  use  of  the  patent,  treating 
it  as  of  no  importance  wliatever,  making 
no  efforts  to  ascertain  if  there  were  any 
infringements  of  it  or  to  warn  any  one 
against  infringement,  this  constituted  such 
laches  as  to  bar  a  complainant  from  the 
right  of  an  accounting.  Mosler  v.  Lurie 
(C.  C.  A.  2d  Cir.  1913)  209  Fed.  364,  126 
C.  C.  A.  200,  wherein  the  court  said: 
"  Where  owners  have  remained  supine  for 
many  years,  Cutting  their  eyes  to  what 
was  going  on  in  the  art  to  which  the  pat- 
ent belonged,  and  thus  leading  defend- 
ants and  others  to  suppose  that  they  in- 
tended to  make  no  claim  that  their  pat- 
ent dominated  a  portion  of  that  art,  it 
seems  to  us  inequitatble  that  they  should 
come  at  this  late  day  and  insist  on  be- 
ing granted  an  accounting  for  damages 
and  profits  during  their  long  period  of 
inaction." 


Sec.  4920.  [Pleading  and  proof  in  actions  for  infringement.]  In  any 
action  for  infringement  the  defendant  may  plead  the  general  issue,  and, 
having  given  notice  in  writing  to  the  plaintiff  or  his  attorney  thirty  days 
before,  may  prove  on  trial  any  one  or  more  of  the  following  special  matters : 

First.  That  for  the  purpose  of  deceiving  the  public  the  description  and 
specification  filed  by  the  patentee  in  the  Patent  Office  was  made  to  contain 
less  than  the  whole  truth  relative  to  his  invention  or  discovery,  or  more 
than  is  necessary  to  produce  the  desired  effect ;  or, 

Second.  That  he  had  surreptitiously  or  unjustly  obtained  the  patent  for 
that  which  was  in  fact  invented  by  another,  who  was  using  reasonable  dili- 
gence in  adapting  and  perfecting  the  same ;  or, 

Third.  That  it  has  been  patented  or  described  in  some  printed  publica- 
tion prior  to  his  supposed  invention  or  discovery  thereof,  oi*  more  than  two 
years  prior  to  his  application  for  a  patent  therefor;  or, 

Fourth.  That  he  was  not  the  original  and  first  inventor  or  discoverer  of 
any  material  and  substantial  part  of  the  thing  patented ;  or, 

Fifth.  That  it  had  been  in  public  use  or  on  sale  in  this  country  for  more 
than  two  years  before  his  application  for  a  patent,  or  had  been  abandoned 
to  the  public. 

And  in  notices  as  to  proof  of  previous  invention,  knowledge  or  use  of 
anything  patented,  the  defendant  shall  state  the  names  of  the  patentees  and 
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the  dates  of  their  patents,  and  when  granted,  and  the  names  and  residences 
of  the  persons  alleged  to  have  invented  or  to  have  had  the  prior  knowledge 
of  the  thing  patented,  and  where  and  by  whom  it  had  been  used ;  and  if  any 
one  or  more  of  the  special  matters  alleged  shall  be  found  for  the  defendant, 
judgment  shall  be  rendered  for  him  with  costs.  And  the  like  defenses  may 
be  pleaded  in  any  suit  in  equity  for  relief  against  an  alleged  infringement ; 
and  proofs  of  the  same  may  be  given  upon  like  notice  in  the  answer  of  the 
defendant,  and  with  the  like  effect.     [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  208. 

This  sectilin  wa«  amended  to  read  a«  above  by  Act  of  March  3,  1897,  ch.  391,  f  ^29 
Stat.  L.  602.  The  amendment  consisted  in  adding  .to  the  third  clause,  after  the  word 
"  thereof,"  the  wocds  *'  or  more  than  two  years  prior  to  his  application  for  a  patent 
therefor." 

As  to  the  efTect  of  the  amendment  see  the  note  to  R.  S.  sec.  4886,  supra,  p.  23. 
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I.  Pleading  and  Psoof  in  General 

Defenaea  other  than  those  enumerated 
in  the  section  may  be  pleaded  specially, 
with  as  well  as  without  the  general  issue. 
Piatt  v.  Larter,  (S.  D.  N.  Y.  1899)  94 
Fed.  610. 

Defenses  under  general  issue. —  Some 
of  the  defenses  other  than  statutory  ones 
which  may  be  made  under  the  general 
issue  are:  alienage  in  the  plaintiff,  li- 
cense by  him  to  use  the  patented  inven- 
tion, that  the  patent  is  broader  than  the 
discovery,  that  it  is  for  an  improvement 
which  the  specification  does  not  bo  partic- 
ularly describe  as  to  distinguish  it  from 
the  original  invention,  that  the  sugges- 
tions of  the  petition  are  not  recited  in 
the  patent,  and  perhaps  others  similar  in 
principle.  Kneaas  v.  Schuylkill  Bank, 
(1820)  4  W«i8h.  9,  14  Fed.  Cas.  No.  7,875. 

Ignorance  no  defense. —  The  allegation 
that  the  defendants  were  ignorant  of  the 
existence  of  the  patent  is,  of  course,  no 
defense.  The  patent  is  a  public  record 
of  which  all  persons  are  bound  to  take 
notice.  Bate  Refrigerating  (.'o.  v.  Gillett, 
(C.  C.  K.  J.  1887)   31  Fed.  809. 

Defense  of  license. — The  defense  of  a 
license  to  manufacture  a  certain  number 
of  machines  is  good,  but  not  as  to  ma- 
chines manufactured  in  excess  of  a  pre- 
scribed number.  Aspinwall  Mfg.  Co.  r. 
Gill,    (C.  C.  N.  J.  1887)   32  Fed.  697. 

A  license  to  use  a  patented  article  is 
a  good  defense  to  a  suit  for  an  infringe- 
ment although  the  licensee  has  not  paid 
the  consideration  agreed.  Luten  v.  Mac- 
Afee,   (M.  D.  Pa.  1913)   206  Fed.  175. 

A  plea  to  a  bill  for  infringement  of  a 
patent  allied  that  con>plainant  was  em- 
ployed by  defendant,  a  corporation  en- 
gaged in  the  manufacture  of  carbons,  as 
a  mechanical  engineer,  and  agreed  to  give 
his  time,  skill,  and  attention  and  inven- 
tive ability  to  the  service  of  defendant 
in  and  about  the  cheapening  and  im- 
proving of  the  process  of  electroplating, 


and  other  processes  in  the  manufacture 
of  carbons;  that  while  so  employed,  and 
at  defendant's  expense,  he  made*  the  in- 
ventions covered  by  the  patent,  which 
consist  of  a  process  and  machine  for  elec- 
troplating; that  such  inventions  and  im- 
provements "belong"  to  defendant;  that 
"'  said  defendant  is  entitled  to  the  perpet- 
ual use  of  the  same,  and  that,  by  reason  of 
the  facts  hereinbefore  stated,  .  .  .  com- 
plainant is  not  entitled  to  any  relief 
prayed  for  in  said  bill  of  complaint,  but 
that  said  defendant  ...  is  entitled  and 
ha«  the  right  to  the  perpetual  use  in  ita 
business  for  its  purposes  '*  of  said  inven- 
tions. Held  that  such  a  plea  should  be  con- 
strued as  a  plea  of  license  only,  which 
was  all  that  was  required  to  constitute  as 
defense  to  the  bill.  Barber  r.  National 
Carbon  Co..  (C.  C.  A.  6th' Cir.  1904)  129 
Fed.  370,  64  C.  C.  A.  40,  5  L.  R.  A.  (N. 
S.)   1154. 

Defense  of  license  and  noninfringement. 
— A  defense  of  noninfringement  pleaded 
in  the  answer  in  an  infringement  suit  ie 
not  w^aived  by  a  further  defense  of  li- 
cense, but  raises  an  issue  of  fact  under 
which  complainant  has  the  burden  of 
proof,  and  defendant  is  not  estopped  by 
pleading  the  license  from  contesting  such 
issue.  Niagara  Fire  Extinguisher  Oo.  v. 
Hibbard,  (O.  C.  A.  7th  Cir.  1910)  17» 
Fed.  844,  103  C.  C.  A.  330. 

Defense  of  consent. —  It  is  sufficient  de- 
fense to  a  suit  for  infringement  to  show 
that  the  infringing  machine  was  con- 
strue t<*d  for  use  by  the  defendant  or  those 
under  whom  they  claim,  with  the  consent 
of  the  patentee  obtained  and  paid  for. 
Black  r.  Hubbard,  (1877)  3  B.  &  A.  Pat. 
Cas.  39,  3  Fed.  Cas.  No.  1,460. 

Defense  of  agency. —  If  a  defense  that 
a  sale  of  pat^^nted  articles  or  improve- 
ments by  one  person  as  a  mere  agent  for 
another  is  not  a  selling  or  vending  which 
renders  the  agent  liable  to  an  action  for 
infringement  and  is  a  good  defense 
thereto,  it  may  be  given  in  evidence  un- 
der the  general  issue.  Morse  r.  Davis, 
(1862)  5  Blatchf.  40,  17  Fed.  Cas.  No. 
9,856. 
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Monopoly    aa    a     defeaae.— That    the 
plaintiff  is  guilty  of  an  infraction  of  the 
Anti-Trust  Act,  and  in  appropriate  pro- 
ceedings will  be  dissolved,  is  not  a  good 
defense  to  a  bill  of  c<»nplaint  charging 
infringement  of  certain   patents.     U.   S. 
Fire  Escape  Counterbalance  Co.  v,  Josej^ 
Halsted  Co.,    (N.  D.  Til.   1912)    195  Fed. 
295;  Motion  Picture  Patents  Co.  t*.  Eclair 
Rim   Co.,    (D.   C.  N.  J.   1913)    208  Fed- 
416,     In  the  former  case  the  court  said: 
'*  It  is,  however,  argued  that>  even  though 
a  trespasser   cannot   defend   his   act   by 
showing  that  his  adversary  is  guilty  of 
malum   prohibitimi,  yet  patent  infringe- 
ment srults  stand  on  a  somewhat  different 
ground.     A  person  bringing  an  infringe- 
ment suit  must  show  title  to  the  patent^ 
while  the  mere  possessor  of  tangible  prop- 
erty, though  without  title,  may  sue  for 
trespass.     Therefore,  it  is  said,  it  is  al- 
ways open  to  defendant  in  an  infringe- 
mttit  suit  to  attack  plaintiffs  title.     If 
he  relies  on  an  assignment,  defendant  may 
show  its  invalidity.    A  transfer,  it  is  fur- 
ther  argued,   made    in    aid   of   unlawful 
combination,  is  absolutely  void,  passing 
no  title  of  any  kind.     So  the  conclusion 
is   reached   that   in    any   and   all   patent 
infringement   suits   defendant  may  raise 
the  qtiestion  of  trust  or  no  trust,  good 
or  bad  trust,  reasonable  or  unreasonable 
restraint  of  trade,  whenever  there  was  a 
patent    transfer   in   aid  of   the   combina- 
tion.    The  United  States  Steel  Corpora - 
tic«i,  for  instance,  is  the  owner  by  assign- 
ment of  hundreds  of  patents.     In  all  its 
infringement  suits  may  defendants  raise 
the   question    now    in    litigation    by    the 
government  whether  it  is  or  is  not  within 
"the  Sherman   Act?     The  question  would 
neem  to  suggest  the  answer,  to  the  effect 
that   an    infringement   suit   may   be   dis- 
posed  of  without   touching  the  question 
of   trust   or    combination,   and   that    the 
court,  in   adjudging  infringement,  would 
not   thereby    &ppro\*^e    a   possible    illegal 
eombination.     A  patent  transfer  is  valid 
to  pass   title,  even  though  made  pursu- 
ant to  unlawful  combination.     A  fraudu- 
lent sale  is  still  a  sale,  good  until  set 
aside,  and  can  be  attacked  only  by  some 
one  injured.    Neither  grantor  nor  grantee 
may  question  it.  It  is  voidable  as  to  those 
intended   to  be   injured,  but  good   as  to 
all  others." 

Defense  of  different  machine  for  com- 
bination.— ^The  fact  that  a  machine  in 
which  a  patented  combination  is  used  is 
a  different  machine  from  that  in  which 
the  combination  was  first  described,  is 
not  a  valid  defense  in  a  suit  for  in- 
fringement, where  the  combination  pat- 
ented is  onlv  a  part  of  the  machine  de- 
scribed. Rowell  V.  Lindsay,  (1885)  113 
U.  S.  97,  6  S.  Ot.  507,  28  U.  S.  (L.  ed.) 
906;  La  Rue  v.  Western  Electric  Co., 
(S.  D.  N.  Y.  1886)  28  Fed.  86. 

Defense  of  no  specification  or  ambigu- 
ous speciffcations. —  In  an  action  at  law 


for  an  infringement  of  a  patent  the  de- 
f^ise  that  there  was  no  speciffeation  at  all 
or  that  the  spMifioation  was  altogether 
ambiguous  and  unintelligible,  may  be 
taken  advantage  of  upon  the  general  issue 
or  a  plea  which  simply  puts  the  plaintiff's 
title  in  issue;  for  the  Act  of  Congress 
requires  not  only  a  specification  but  that 
it  should  be  expressed  ia  terms  full,  clear, 
and  exact,  and  if  the  defendant  could 
not  under  the  general  issue  object  to  the 
want  of  a  specification  or  to  its  insufii- 
ciency  there  is  no  other  way  he  could 
avail  himeelf  of  it,  as  it  is  not  one  of 
the  cases  provided  for  by  the  sixth  sec- 
tJkm  of  the  Act  of  Congress^  nor  could  it 
be  well  made  the  subject  of  a  sfpecial 
plea.  Kneass  v,  Schuylkill  Bank,  (1820) 
4  Wash.  9,  14  Fed.  Cas.  No.  7,876. 

Matters  of  special  natun,  however,  not 
mentioned  in  the  statute  cannot  be  given 
in  eyidoice  under  the  general  issue  un- 
less permitted  by  the  general  |>HncipllBs 
of  pleading.  Kneass  v,  Schuylkill  Bank, 
(1820)  4  Wash.  9,  14  Fed.  Caa.  No. 
7,875. 

Deposition  taken  before  the  notice  wm 
serredy  as  well  as  those  taken  after- 
wards, are  equally  admissible  providing 
the  statements  of  the  deponents  are  ap- 
plicable to  matters  thus  put  in  issue 
between  the  parties.  Teese  v.  Hunting- 
don, (1800)  23  How.  2,  16  U.  S.  (L. 
ed.)    479. 

Grounds  of  defense  not  specified  in  the 
statute  may  exist  which  may  be  set  up 
in  bar  of  the  action  by  special  plea. 
Wilder  v.  Gaylor,  (1850)  1  Blatchf.  597, 
29  Fed.  Cas.  No.  17,649. 

Right  to  plead  generally. —  In  patent 
cases  pleas  should  not  be  allowed  unless 
they  reduce  the  controversy  to  a  single 
point  or  issue,  except  in  very  special 
cases,  nor  should  the  question  of  infringe- 
ment be  tried  on  a  plea,  even  though  it 
goes  to  the  jurisdiction  in  the  case  of  a 
suit    against    a    nonresident,    since    that 

Question  can  be  raised  on  a  motion  to 
i^miss  at  the  close  of  complainant's 
proofs.  Underwood  Typewriter  Co.  i\ 
Fox  Typewriter  Co.,  (S.  D.  N.  Y.  1908) 
158  Fed.  478. 

It  is  the  office  of  a  plea  in  eauaty  to 
present  some  one  single  and  well-denned 
ground  of  defense,  which,  if  sustained, 
will  dispose  of  a  case  and  avoid  the  ex- 
pense and  delay  of  a  hearing;  and  in  a 
suit  for  infrinsjoment  of  a  patent  the  de- 
'  fense  of  noninfringement  cannot  properly 
be  presented  by  a  plea,  at  least  where  it 
involves  a  consideration  of  evidence  ex- 
trinsic to  the  patent  itself.  American  Sul- 
phite- Pulp  Co.  r.  Rayless  Pulp,  etc.,  Co., 
(M.  D.  Pa.  1008)    I6a  Fed.  843. 

Right  to  plead  specially. — ^The  right  to 
plead  the  general  issue,  notice  being  given 
under  the  statute,  enlarges  the  defend- 
ant's mode  of  defence  and  does  not  take 
away  the  right  to  plead  specially,  and  the 
special  matters  of  defense  may  be  taken 
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the  dates  of  their  patents,  and  when  granted,  and  the  names  and  residences 
of  the  persons  alleged  to  have  invented  or  to  have  had  the  prior  knowledge 
of  the  thing  patented,  and  where  and  by  whom  it  had  been  used ;  and  if  any 
one  or  more  of  the  special  matters  alleged  shall  be  found  for  the  defendant, 
judgment  shall  be  rendered  for  him  with  eosts.  And  the  like  defenses  may 
be  pleaded  in  any  suit  in  equity  for  relief  against  an  alleged  infringement ; 
and  proofs  of  the  same  may  be  given  upon  like  notice  in  the  answer  of  the 
defendant,  and  with  the  like  effect.     [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  208. 

This  8ecti(>n  waa  amended  to  read  as  above  by  Act  of  March  3,  1897,  ch.  391,  |  ^  29 
Stat.  L.  602.  The  amendment  consisted  in  adding  .to  the  third  clause,  after  the  word 
"  thereof,**  the  words  "  or  more  than  two  years  prior  to  his  application  for  a  patent 
therefor." 

As  to  the  effect  of  the  amendment  see  tbe  njote  to  R.  S.  sec.  4886,  supra,  p.  23. 


I.  Pleading  and  proof  in  general,  810 
II.  Statutory  defenses,  317 


I.  Pleading  and  Psoof  in  Genixal 

Defenses  other  than  those  enumerated 
in  the  section  may  be  pleaded  specially, 
with  as  well  as  without  the  general  issue. 
Piatt  v.  Larter,  (S.  D.  N.  Y.  1809)  W 
Fed.  610. 

Defenses  under  general  issue. —  Some 
of  the  defenses  other  than  statutory  ones 
which  may  be  made  under  the  general 
issue  are:  alienage  in  the  plaintiff,  li- 
cense by  him  to  use  the  patented  inven- 
tion, that  the  patent  is  broader  than  the 
discovery,  that  it  is  for  an  improvement 
which  the  specification  does  not  so  partic- 
ularly describe  as  to  distinguish  it  from 
the  original  invention,  that  the  sugges- 
tions of  the  petition  are  not  recited  in 
the  patent^  and  perhaps  others  similar  in 
principle.  Kneaas  i;.  SchuyUdll  Bank, 
(1820)  4  Wash.  9,  14  Fed.  Cas.  No.  7,87.). 

Ignorance  no  defense. —  The  allegation 
that  the  defendants  were  ignorant  of  the 
existence  of  the  patent  is,  of  course,  no 
defense.  The  patent  is  a  public  rword 
of  which  all  persons  are  bound  to  take 
notice.  Bate  Refrigerating  Co.  v.  Gillett, 
(C.  C.  K.  J.  1887)   31  Fed.  800. 

Defense  of  license. — ^The  defense  of  a 
license  to  manufacture  a  certain  number 
of  machines  is  good,  but  nut  as  to  ma- 
chines manufactured  in  excess  of  a  pre- 
scribed nunaber.  Aspinwall  >lfg.  Co.  r. 
Gill,   (C.  0.  N.  J.  1887)   32  Fed.  697. 

A  license  to  use  a  patented  article  is 
a  good  defense  to  .a  suit  for  an  infringe- 
ment although  the  licensee  has  not  paid 
the  consideration  agreed.  Luten  17.  Mac- 
Afee,   (M.  D.  Pa.  1913)   206  Fed.  175. 

A  plea  to  a  bill  for  infringement  of  a 
patent  allied  that  con>plainant  was  em- 
ployed by  defendant,  a  corporation  en- 
gaged in  the  manufacture  of  carbons,  as 
a  mechanical  engineer,  and  agreed  to  give 
his  time,  skill,  and  attention  and  inven- 
tive ability  to  the  service  of  defendant 
in  and  about  the  cheapening  and  im- 
proving of  the  process  of  electroplating, 


and  other  processes  in  the  manufacture 
of  carbons;  that  while  so  employed,  and 
at  defendant's  expense,  he  made"^  the  in- 
dentions covered  by  the  patent,  which 
consist  of  a  process  and  machine  for  elec- 
troplating; that  such  inventions  and  im- 
provements "belong"  to  defendant;  that 
'*  said  defendant  is  entitled  to  the  perpet- 
ual use  of  the  same,  and  that,  by  reason  of 
the  facts  hereinbefore  stated,  .  .  .  com- 
plainant is  not  entitled  to  an;^  relief 
prayed  for  in  said  bill  of  complamt.  but 
that  said  defendant  ...  is  entitled  and 
haa  the  right  to  the  perpetual  use  in  ita 
business  for  its  purposes  "  of  said  inven- 
tions. Held  that  such  a  plea  should  be  con- 
strued as  a  plea  of  license  only,  which 
was  all  that  was  required  to  constitute  as 
defense  to  the  bill.  Barber  t*.  National 
Carbon  Co.,  (C.  C.  A.  6th' Cir.  1904).  129 
Fed.  370,  64  0.  C.  A.  40,  5  L,  K  A.  (N. 
S.)    1154. 

Defense  of  license  and  noainfringemsnt. 
— A  defense  of  noninfringement  pleaded 
in  the  answer  in  an  infringement  suit  is 
not  waived  by  a  further  defaise  of  li- 
cense, but  raises  an  issue  of  fact  imder 
which  complainant  has  the  burden  of 
proof,  and  defendant  is  not  estopped  by 
pleading  the  license  from  contesting  such 
issue.  Niagara  Fire  Extinguisher  Go.  v. 
Hibbard,  (G.  C.  A.  7th  Cir.  1910)  17l> 
Fed.  844,  103  0.  C.  A.  330. 

Defense  of  consent. —  It  is  sufficient  de- 
fense to  a  suit  for  infringement  to  shoiw 
that  the  infringing  machine  was  con- 
structed for  use  by  the  defendant  or  those 
under  whom  they  claim,  with  the  consent 
of  the  patentee  obtained  and  paid  for. 
Black  r.  Hubbard,  (1877)  3  B.  &  A.  Pat. 
C^as.  39.  3  Fed.  Cas.  No.  1,460. 

Defense  of  agency. —  If  a  defense  that 
a  sale  of  patented  articles  or  improve- 
ments by  one  person  as  a  mere  agent  for 
another  is  not  a  selling  or  vending  which 
renders  the  agent  liable  to  an  action  for 
infringement  and  is  a  good  defense 
thereto,  it  may  be  given  in  evidence  un- 
der the  general  issue.  Morse  i\  Davis, 
(1862)  5  Blatchf.  40,  17  Fed.  Cas.  No. 
0,856. 
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up  and  made  oat  to  defeat  hiB  right  of  re- 
covery. Shaw  r.  Colwell  Lead  Co.,  (S.  D. 
N.  Y.  1882)    11  Fed.  711. 

The  burden  of  proof  is  on  the  defend- 
ant to  establish  the  defense  that  a  patent 
18  void  for  want  of  invention  or  aiscov- 
ery.  San  Francisco  Cornice  Co.  v.  Beyrle, 
(C.  C.  A.  »th  Cir.  1912)  195  Fed.  518, 
115  C.  C.  A.  42^;  Colman  r.  Byrd  Mfff. 
Co.,  (E.  D.  N.  C.  1912)  200  Fed.  59; 
H.  J.  Heinz  C^.  r.  Cohn,  (C.  C.  A.  9th 
Cir.  1913)  207  Fed.  547,  126  C.  C.  A. 
107. 

Estoppel  to  deny  Talidity.— The  fact 
that  the  defendant  appropriated  the  com- 
plainant's i)a tented  device  bodily  and  used 
it  and  sold  it  in  preference  to  prior  struc- 
tures does  not  estop  them  from  questiixi- 
ing  the  validity  of  the  patent.  Sim- 
monda  r.  Morrison,  (S.  D.  Ohio  1891)  44 
Fed.  757. 

Presumption  of  validity. —  Where,  in  a 
siiit  for  infringement  of  a  patent,  the  only 
defenses  pleaded  were  that  complainant's 
alleged  original  indention  was  in  exten- 
sive use  throughout  the  United  States  for 
more  than  two  years  prior  to  the  dates 
pleaded  as  those  on  which  the  applica- 
tions for  patents  were  made,  and  a  denial 
of  infringement,  the  court  will  be  con- 
cluded as  to  the  validity  of  the  patent, 
in  view  of  the  prior  state  of  the  art,  by 
the  presumption  in  its  favor  arising  from 
the  grant  of  the  patent.  Campbell  v. 
New  Idea  Arc  Light  Co.,  (S.  .D.  N.  \. 
1909)   176  Fed.  115. 

Lack  of  invention  and  noninfringement. 
—  In  a  suit  in  equity  for  infringement 
of  a  patent  the  defenses  of  lack  of  inven- 
tion and  noninfringemjent  cannot  be  made 
hy  plea,  but  only  by  answer.  Western 
tlectric  Co.  i*.  North  Electric  Co.,  (C.  C. 
A.  6th  Cir.  1905)  135  l\d.  79,  67  C.  C.  A. 
553. 

Reisined  patent  invalid  on  ita  face. — 
I1ie  defense  that  a  reissue  is  void  on  its 
face  when  compared  with  the  original 
patent  may  be  raised  and  determined  on 
demurrer  where  both  patents  are  properly 
before  the  court.  .  Kdison  r.  American 
Mutoscope,  etc.,  Co.,  (S.  D.  N.  Y.  1904) 
127  Fed.  361. 

Averment  of  invalid  patent  and  license 
granted. —  The  defenses  that  the  patent 
is  invalid  and  that  the  defendants  are 
licensees  of  the  patentees  or  assignees 
are  not  inconsistent  and  may  be  set  up 
together  in  the  answer.  National  Mfg. 
Co.  c.  Meyers,  (S.  D.  Ohio  1881)  7  Fed. 
356;  Providence  Rubber  Co.  t>.  Goodyear, 
(1870)  9  Wall.  788,  19  U.  S.  (L.  ed.) 
566. 

Patent  dated  more  than  six  month.8 
after  allowance. — A  defense  to  a  suit  for 
infringement  on  the  ground  that  the  pat- 
ent bcKTs  date  more  than  six  months  later 
than  the  notice  given  to  the  applicant  of 
the  allowance  of  the  application  may 
properly  be  taken  by  plea.  Western  Elec- 
tric Co.  V.  North  Electric  Co.,   (C.  C.  A. 


(Jth  Cir.   1905)    135  Fed.  79,  67  C.  C,  A. 
553. 

Denial  that  patentee  was  first  inventor. 
—  A  denial  in  the  answer  in  a  suit  for 
infringement  of  a  patent  that  the  pat- 
entee was  the  first  inventor  of  the  im- 
provement described  in  the  patent  named 
m  the  bill,  specifying  it  by  number,  is 
Rufiicient  to  raise  the  issue  of  invention, 
although  the  title  of  the  patent  as  stated 
in  the  answer  may  be  technically  inac- 
curate. Robinson  r.  American  Car,  etc., 
Co.,  (C.  C.  A.  7th  Cir.  1905)  135  Fed. 
093,  08  C.  C.  A.  331,  affirming  (N.  D.  III. 
1904)    132  Fed.  105. 

Decree  against  defendant's  vendor. —  It 
is  not  a  defense  to  a  suit  for  infringe- 
ment against  a  user  that  a  decree  has 
previously  been  obtained  against  the 
maker,  from  whom  the  defendant  bought 
the  infringing  article.  Westinghouse 
Electric,  etc.,  Co.  r.  Mutual  Life  Ins.  Co., 
(W.  D.  N.  y.  1904)   129  Fed.  213. 

Abandonment  of  manufacture  of  in- 
fringing article. —  In  a  suit  for  infringe- 
ment, a  plea  setting  out  that  defendant 
had  abandoned  the  manufacture  and  sale 
of  the  infringing  article  before  the  com- 
mencement of  the  suit  will  be  stricken 
out  where  such  statement  is  contradicted 
by  evidence  already  in  the  record.  Silver 
r.  J.  P.  Eustis  Mfg.  Co.,  (C.  C.  Mass. 
1904)   130  Fed.  348. 

Averment  of  want  of  knowledge  of 
patent. —  A  defendant  who  relies  upon  his 
want  of  knowledge  of  the  actual  exist- 
ence of  the  patent  should  aver  the  same 
in  his  answer,  that  the  plaintiff  may  be 
duly  advised  of  the  defense.  Sessions  r. 
Romadka,  (1892)  146  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  od.)  609;  Winchester 
Repeating  ArnM  Co.  v,  American  Buckle, 
etc.,  Co.,  (C.  C.  Conn.  1«03)  54  Fed.  703; 
New  Departure  Bell  Cd.  v.  Bevin  Bros. 
Mfg.  Co.,  (C.  C.  Conn.  1894)  64  Fed.  869. 

A  failure  to  mark  the  patented  article 
with  notice  of  the  patent  is  a  matter 
which  to  be  available  must  be  set  up  in 
the  answer.  Anderson  r.  Saint,  {W.  D. 
Pa.  1801)  46  Fed.  760;  U.  8.  Printing  Co. 
V.  American  Playing-Card  Co.,  (W.  D. 
Mich.  1«96)  70  Fed.  50,  following  Provi- 
dence Rubber  Co,  v.  Goodyear,  (1870) 
9  WuU.  788,  19  U.  S.  (L.  e^.)  566;  Good- 
year r.  Allyn,  (1868)  6  Blatehf.  33,  10 
Fed.  Caa.  No.  5,555. 

Allegation  of  nonmarking. —  In  order 
to  recover  damages  under  R.  S.  sec.  4900, 
supra,  p.  283,  the  duty  of  alleging  and 
the  burden  of  proving  either  that  the 
patented  article  was  duly  marked  or  that 
notice  of  the  patent  and  its  infringe- 
ment was  given  the  defendant,  are  upon 
the  plaintiff.  Of  course,  therefore,  the 
defendant  would  not  have  to  make  such 
defense  in  his  answer.  Dunlap  r.  Scho- 
field,  (1894)  152  U.  S.  244,  14  S.  Ct. 
576,  38  U.  8.  (L.  ed.)  426;  Goodyear  v. 
Allyn,  (1868)  6  Blatehf.  33,  10  Fed.  Cas. 
No.  5,555;   Herring  v.  Qage,    (1878)    16 
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advantage  of  by  him  under  a  special  plea 
without  otherwi«e  giving  notice.  Evans 
r.  Eaton,  (1818)  3  Wheat.  464,  4  U.  8. 
(L.  ed.)  433;  Read  r.  Miller,  (1867)  2 
Biss.  12,  20  Fed.  Caa.  No.  11,610;  Grant 
^.Raymond,  (1832)  6  Pet  218,  8  U.  S. 
(L,.  ed.)  376;  Day  v.  New  England  Car- 
Spring  Co.,  (1854)  3  Blatchf.  179,  7  Fed. 

9?o.«^^'  ^'^^^5  Phillips  V.  Combstock, 
(1849)  4  McLean  625,  19  Fed.  Cas.  No. 
11^099;  Hubbell  v.  De  Land,  (E.  D.  Wis. 

]^r?^l  \^  ^^'  ^71;  Cottier  V,  Stimson, 
(C.  C.  Ore.  1883)    18  Fed.  689;   Brickill 

V,  Hartford,   (C.  C.  Conn.  1893)   67  Fed. 

^lo. 

Same  special  matter  by  special  plea  and 
under  general  issne.— Where  the  same 
special  matter  of  defense  is  presented 
both  by  special  plea  and  by  notice  under 
the  general  issue  the  special  plea  should 
be  stricken  out.  Read  v.  Miller,  (1867) 
2  Biss.  12,  20  Fed.  Cas.  No.  11,610;  Bric- 
kill V.  Hartford,  (C.  C.  Conn.  1893)  67 
Fed.  216. 

Special  plea  and  general  issue  setting 
up  different  matter.— WTiere  a  special  plea 
and  the  general  issue  do  not  set  up  the 
same  special  matters  of  defense  they 
may  be  put  in  together.  Read  i\  Miller, 
(1867)  2  Biss.  12,  20  Fed.  Cas.  No.  11,- 
610;  Cottier  v.  Stimson,  (C.  C.  Ore. 
1883)  18  Fed.  689;  iirickill  v.  Hartford, 
(C.  C.  Conn.  1893)  67  Fed.  216. 

Time  for  special  plea.— It  has  been 
held  that  the  party  has  a  right  to  plead 
specially  instead  of  pleading  the  general 
issue  and  giving  notice  and  that  if  the 
defendant  pleads  specially  he  must  put  in 
his  plea  thirty  days  before  the  term  or 
else  the  plaintiff  will  be  entitled  to  a  con- 
tinuance, and  that,  since  the  statute  pro- 
vides that  notice  under  the  general  issue 
shall  be  filed  thirty  days  before  the  terra, 
the  plaintiff  is  entitled  to  the  thirty  days 
whether  the  matter  be  set  up  by  plea  or 
notice.  Phillips  p.  Combstock,  (1849)  4 
McLean,  525,  19  Fed.  Cas.  No.  11,099. 

Separate  defenses  requiring  separate 
answers.-  It  has  been  held  that  the  spe- 
cial defenses  (1)  that  the  patentee  was 
not  the  original  and  first  inventor  or  dis- 
coverer of  any  material  substantial  part 
of  the  thing  invented  and  (2)  that  it 
has  been  in  public  use  or  on  sale  in  this 
country  for  more  than  two  years  before 
the  application  for  a  patent,  or  had  been 
.  abandoned  to  the  public,  are  separate  and 
independent  defenses,  each  rtHjuiring  its  . 
appropriate  answer.  Meyers  t\  Busby, 
(N.  D.  Cal.  1887)   32  Fed.  670. 

Requisites  of  plea.— The  plea  or  answer 
must  contain  the  requisite  averments  and 
must  be  sufficient  to  constitute  the  de- 
fense to  be  raised.  Fisher  v.  Consoli- 
dated Amador  Mine,  (C.  C.  Cal.  185W)) 
25  Fed.  201;  Morse  r.  Davis,  (1862)  5 
Blatchf.  40,  17  Fed.  Cas.  No.  9,855;  Root 
V.  Ball,  (1846)  4  McLean  177,  20  Fed. 
Cas.  No.  12,035. 


SuiBeieiicy  of  plea  in  general — If  a 
plea  IS  to  be  allowed  in  a  suit  for  in- 
fringement of  a  patent  in  any  case,  it 
should  reduce  the  issue  to  a  single  point, 
ao  that,  conceding  the  facts  to  be  as 
settled  by  the  bill  and  plea,  a  full  and 
final  determination  may  be  had,  and  un- 
less it  does  so,  and  fuliv  meets  the  equi- 
ties of  the  bill,  it  will  be  overruled. 
Schnauffer  v.  Aste,  (S.  D.  N.  Y.  1906)  148 
Fed.  867. 

Duplicity  of  plea.—  In  a  suit  in  equity 
for  infringement  of  a  p&tent,  a  plea  al- 
leging that  prior  to  the  alleged  invention 
by  complainant  of  the  device  covered  by 
the  patent  another  invented  and  disclosed 
the  device  made  and  used  by  defendant 
which  is  claimed  to  infringe,  and  with 
reasonable  diligence  made  an  application 
for  a  patent  therefor,  which  is  still  pend- 
ing, is  bad,  since  it  does  not  go  to  a  sin- 
gle point,  nor  reduce  the  case  to  one 
point,  but  to  two  points,  viz.,  possible 
prior  invention,  if  the  two  devices  should 
be  shown  to  be  the  same,  and  possible 
noninfringement,"  if  they  should  be  shown 
not  to  be  the  same.  Thresher  i\  General 
Electric  Co.,  (N.  D.  N.  Y.  1906)  143  Fed. 
337. 

Insufficient  plea  of  prior  patent. — ^A 
plea  averring  want  of  novelty  because  the 
alleged  invention  had  been  previously  pat- 
ented on  certain  specified  dates  by  other 
parties  is  insufficient.  It  must  be  stated 
that  the  patents  pleaded  in  defense  ante- 
date the  supposed  invention  or  discovery. 
Brickill  V,  Hartford,  (C.  C.  Conn.  1893) 
57  Fed.  216. 

Allegation  of  two  years'  prior  use. — 
Where  the  public  use  or  sale  is  relied  on. 
the  plea  must  allege  that  such  sale  was 
more  than  two  years  before  the  applica- 
tion in  order  to  constitute  the  statutory 
defense.  Formerly  the  law  was  different, 
no  time  being  stated  in  Act  of  1838.  'Root 
V.  Ball,  (1846)  4  McLean  177,  20  Fed. 
Cas.  No.  12,035. 

An  injunction  will  not  be  dissolved 
on  affidavit  of  prior  use  of  the  invention 
where  no  such  issue  is  *  raised  in  the 
answer.  Union  Paper-Bag  Mach  Co.  r. 
Newell,  (1874)  11  Blatchf.  549,  24  Fed. 
Cas.  No,  14,389. 

Validity  of  patent— In  a  suit  in  equity 
for  the  infringement  of  reissued  letters 
patent  it  is  proper  under  a  special  plea 
to  litigate  a  single  question  of  the  valid- 
ity of  a  reissued  patent.  Such  a  defense 
need  not  be  set  up  in  the  form  of  an  an- 
swer but  may  be  specially  pleaded,  and 
it  will  not  he  stricken  from  the  flics 
as  improperly  interposed,  nor  will  it  be 
ordered  to  stand  as  an  answer  to  the  bill. 
Hubbell  r.  De  Land,  (E.  D.  Wis.  1882) 
14  Ft^.  471. 

Effect  of  denial  of  Talidity.— The  denial 
of  the  validity  of  the  patent  leaves  tlie 
orator  his  standing  in  this  court,  and  a 
defense  to  the  infrinj^ement  must  be  set 


PATENTS 


IJlo 


up  and  made  out  to  defeat  hia  right  of  re- 
covery. Shaw  r.  Colwell  Lead  Co.,  ( 8.  D. 
N.  Y.  1882)    11  Fed.  711. 

The  burden  of  proof  is  on  the  defend- 
ant to  establish  the  defense  that  a  patent 
is  void  for  want  of  invention  or  aiscov- 
ery.  San  Francisco  Cornice  Co.  r.  Beyrle, 
(C.  C.  A.  9th  Cir.  1912)  195  Fed.  518, 
115  C.  C.  A.  420;  Colman  V.  Byrd  Mfg. 
Co.,  (E.  D.  N.  C.  1912)  200  Fed.  59; 
H.  J.  Heinz  Co,  f.  Cohn,  (C.  C.  A.  9th 
Cir.  1913)  207  Fed.  547,  125  C.  C.  A. 
197. 

Estoppel  to  deny  Talidity. —  The  fact 
that  the  defendant  appropriated  the  com- 
plainant's patented  device  bodily  and  used 
it  and  sold  it  in  preference  to  prior  struc- 
tures does  not  estop  them  from  question- 
ing the  validity  of  the  patent.  Sim- 
monds  r.  Morrison,  (S.  D.  Ohio  1891)  44 
Fed.  767. 

Preanmption  of  validity. —  Where,  in  a 
suit  for  infringement  of  a  patent,  the  only 
defenses  pieced  were  that  complainant's 
alleged  original  invention  was  in  exten- 
sive use  throughout  the  United  States  for 
more  than  two  years  prior  to  the  datee 
pleaded  as  those  on  which  the  applica- 
tions for  patents  were  made,  and  a  denial 
of  infringement,  the  court  will  be  con- 
cluded as  to  the  validity  of  the  patent, 
in  view  of  the  prior  state  of  the  art,  by 
the  presumption  in  its  favor  arising  from 
the  grant  of  the  patent.  Campbell  v. 
New  Idea  Arc  Light  Co.,  (S.  .D.  N.  i. 
1909)   176  Fed.  115. 

Lack  of  invention  and  noninfringement. 
—  In  a  suit  in  equity  for  infringement 
of  a  patent  the  defenses  of  lack  of  inven- 
tion and  noninfringement  cannot  be  made 
by  plea,  but  only  by  answer.  Western 
tlectric  Co.  t\  North  Electric  Co.,  (C.  C. 
A.  eth  Cir.  1905)  135  Fed.  79,  67  C.  C.  A. 
553. 

Reisaued  patent  invalid  on  its  face. — 
'llie  defense  that  a  reissue  is  void  on  its 
face  when  compared  with  the  original 
patent  may  be  raised  and  determined  on 
demurrer  where  both  patents  are  properly 
before  the  court.  .  Edison  i\  American 
Mutoscope,  etc,  Co.,  (S.  D.  N.  Y.  1904) 
127  Fed.  361. 

Averment  of  invalid  patent  and  license 
granted. —  The  defenses  that  the  patent 
is  invalid  and  that  the  defendants  are 
licensees  of  the  patentees  or  assignees 
are  not  inconaistent  and  may  be  set  up 
together  in  the  answer.  National  Mfg. 
Co.  c.  Meyers,  (S.  D.  Ohio  1881)  7  Fed. 
356;  Providence  Rubber  Co.  v.  Goodyear, 
(1870)  9  Wall.  788,  19  U.  S.  (L.  ed.) 
566. 

Patent  dated  more  than  six  months 
after  allowance. — A  defense  to  a  suit  for 
infringement  on  the  ground  that  the  pat- 
ent ber.rs  date  more  than  six  months  later 
than  the  notice  given  to  the  applicant  of 
the  allowance  of  the  application  may 
►erly  be  taken  by  plea.  Western  Elec- 
Co.  t?.  North  Electric  Co.,   (C.  C.  A. 


Cth  Cir.   1905)    135  Fed.  79,  67  C.  0.  A. 
553. 

Denial  that  patentee  was  first  inventor. 
—  A  denial  in  the  answer  in  a  suit  for 
infringement  of  a  patent  that  the  pat- 
entee was  the  first  inventor  of  the  im- 
provement described  in  the  patent  named 
m  the  bill,  specifying  it  by  number,  is 
sufficient  to  raise  the  issue  of  invention, 
although  the  title  of  the  patent  as  stated 
in  the  answer  may  be  technically  inac- 
curate. Robinson  r.  American  Car,  etc., 
Co.,  (C.  C.  A.  7th  Cir.  1905)  135  Fed. 
693,  98  C.  C.  A.  331,  affirming  (N.  D.  111. 
1904)    132  Fed.  165. 

Decree  against  defendant's  vendor. —  It 
is  not  a  defense  to  a  suit  for  infringe- 
ment against  a  user  that  a  decree  has 
previously  been  obtained  against  the 
maker,  from  whom  the  defendant  bought 
the  infringing  article.  Westinghouse 
Electric,  etc.,  Co.  f.  Mutual  Life  Ins.  Co., 
(W.  D.  N.  Y.  1904)  129  Fed.  213. 

Abandonment  of  manufacture  of  in- 
fringing article. —  In  a  suit  for  infringe- 
ment, a  plea  setting  out  that  defendant 
had  abandoned  the  manufacture  and  sale 
of  the  infringing  article  before  the  com- 
mencement of  the  suit  will  be  stricken 
out  where  such  statement  is  contradicted 
by  evidence  already  in  the  record.  Silver 
r.  J.  P.  Eustis  Mfg.  Co.,  (C.  C.  Mass. 
1904)   130  Fed.  348. 

Averment  of  want  of  knowledge  of 
patent. —  A  defendant  who  relies  upon  his 
want  of  knowledge  of  the  actual  exist- 
enee  of  the  patent  should  aver  the  same 
in  his  answer,  that  the  plaintiff  may  be 
duly  advised  of  the  defense.  Sessions  r. 
Romadka,  (1892)  145  U.  S.  29,  12  S.  Ct. 
79«,  36  I  J.  S.  (L.  ed.)  609;  Winchester 
Repeating  Arm#  Co.  t>.  American  Buckle, 
etc.,  Co.,  (C.  C.  Conn.  1«»3)  54  Fed.  703; 
New  Departure  Bell  CO.  v,  Bevin  Bros. 
Mfg.  Co.,  (C.  C.  Conn.  1894)  64  Fed.  869. 

A  failure  to  mark  the  patented  article 
with  notice  of  the  patent  is  a  matter 
which  to  be  available  must  be  set  up  in 
the  answer.  Anderson  r.  Saint,  (W.  D. 
Pa.  1801)  46  Fed.  760;  U.  S.  Printing  Co. 
V.  American  Playing-Card  Co.,  (W.  D. 
Mich.  1'896)  70  Fed.  50,  foUotinng  Provi- 
dence Rubber  Co.  v.  Goodyear,  (1'870) 
9  Wall,  788,  19  U.  S.  (L.  ed.)  566;  Good- 
year r.  Allyn,  (1868)  6  Blatchf.  33,  10 
Fed.  Cas.  No.  5,555. 

Allegation  of  nonmarking. —  In  <^der 
to  recover  damages  under  R.  S.  sec.  4900, 
supra,  p.  2S3,  the  duty  of  alleging  and 
the  burden  of  proving  either  that  the 
patents  article  was  duly  marked  or  that 
notice  of  the  patent  and  its  infringe- 
ment was  given  the  defendant,  are  upon 
the  plaintiff.  Of  course,  therefore,  the 
defendant  would  not  have  to  make  such 
defense  in  his  answer.  Dunlap  t\  Scho- 
lield,  (1«94)  152  U.  S.  244,  14  S.  Ct. 
676,  38  U.  S.  (L.  ed.)  426;  Goodyear  t?. 
Allyn,  (1868)  6  Blatchf.  33,  10  Fed.  Cas. 
No.   5,555;   Herring  r.   Qage,    (1S78)    15 
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Blatchf.  124,  12  Fed.  Can.  Nii.  «,422: 
Ne^v  York  Pharmioal  Assoc,  r.  Tilden, 
(1883)  21  Blatchf.  (U.  S.)  IJK);  AUen 
t\  Deacon,  (1884)  10  Sawv.  (U.  S.) 
210. 

In  a  &uit  for  infringement  of  a  patent, 
where  the  bill  does  not  show  that  tlie 
patented  article  was  marked  as  required 
by  R.  S.  sec.  4i90<X,  it  must  clearly  allege 
that  explicit  notice  of  infringement  was 
given  to  defendant,  otherwi.se  damages 
are  not  recoverable  except  for  infringe- 
ment after  the  suit  was  commenced.  An 
allegation  that  defendant  was  informed 
or  had  knowledge  of  the  infringement  is 
insufficient.  Weatinghouse  Electric,  etc., 
Co.  V.  Condit  Electrical  Mfg.  Co.,  (S.  D. 
N.  Y.  1908)    159  Fed.  154. 

Waiver  of  failure  to  prove  marking. — 
Where  a  bill  for  infringement  of  a  pat- 
ent properly  alleged  that  the  patented 
machine  of  C4>mplainant  was  marked  in 
accordance  with  the  requirement  of  R.  S. 
sec.  4900,  supra,  p.  283,  which  allega- 
tion was  not  denied  in  the  answer,  and 
no  objection  was  made  on  the  hearing 
to  the  failure  of  complainant  to  prove  it, 
such  objection  is  waived,  and  cannot  be 
taken  for  the  first  time  on  entry  of  the 
decree.  Pettibone  v.  Pennsylvania  Steel 
Co.,   (E.  D.  Pa.  1905)    134  Fed.  880. 

Laches  of  the  plaintiff  in  seeking  re- 
lief may  be  presented  by  plea.  Edison 
Electric  Light  Ca  r.  U.  S.  Equitable  L. 
Asftur.  Soc.,  (S.  D.  N.  Y.  1803)  56  Fed. 
478. 

Defense  of  multiple  patents  as  show- 
ing the  state  of  the  prior  art. —  Under 
Rule  30  of  the  Federal  Equity  Rules 
adopted  by  the  Supreme  Court,  when  the 
defendant  relies  upon  a  number  of  pat- 
ents as  showing  the  state  of  the  prior 
art  upon  which  the  claims  of  invalidity 
and  limited  scope  of  the  patent  siied 
upon 'are  based,  the  answer  should  de- 
fine the  issues  and  set  forth  specifically 
what  particular  defensive  patent  will  be 
relied  upon,  or  what  particular  features 
contained  in  them  will  be  relied  upon  as 
the  final  reason  that  the  claims  of  the 
plaintifTs  patent  are  invalid.  Coulston 
f.  H.  Franke  Steel  Range  Co.,  {N.  D. 
Ohio  1915)  221  Fed.  669,  wherein  the 
court  said :  **  It  is  the  practice  in  pat- 
ent cases  for  counsel  to  refer  to  a  great 
number  of  patents  as  showing  the  state 
of  the  prior  art  upon  which  the  claims 
of  invalidity  and  limited  scope  of  the 
patent  sued  upon  are  based,  and  when 
the  case  comes  to  trial  it  is  usual  to  find 
counsel  relying  upon  only  a  very  small 
number  of  Bu<m  patents,  and  often  upon 
one,  or  at  most  a  few  of  the  many 
features  contained  in  them.  It  is  plain 
that  from  this  manner  of  pleading  it  re- 
sults that  a  trial  court  has  no  guide 
whatever,  when  hearing  oral  testimony, 
for  determining  what  is  relevant  and 
what  not  relevant  to  the  issue,  when  the 
state  of  the  prior  art  is  relied  upon   a» 


a  defense.  It  is  obvious,  also,  that  under 
tiie  former  practice  there  were  means  of 
defining  the  issues  before  the  hearing 
which  do  not  exist  uiider  the  new  prac- 
tice, and  I  am  convinced  that  it  was  the 
purpose  of  the  -new  rules  to  require  that 
coimsel  shall  so  study  the  patents  upon 
which  they  intend  to  rely  that  in  their 
pleadings  they  can  state  in  short  and 
simple  terras  just  what  they  claim  with 
respect  to  them,  rather  than  to  defer 
such  study  until,  after  a  record  is  made 
up  of  volumes  of  irrelevant  matter,  and 
then,  by  study  and  analysis,  to  pick  out 
what  is  essential  to  a  decision  of  the  case. 
Counsel  defending  against  this  motion 
say  that  the  practice  followed  in  this  an- 
swer conforms  to  the  practice  which  has 
prevailed  in  this  court  for  more  than  a 
f9Core  of  years.  This  is  no  doubt  true, 
but  the  very  purpose  of  these  new  equity 
rules  is  to  cnange  this  former  practice, 
because  it  has  been  found  to.be  expensive 
to  litigants,  burdensome  to  courts,  and  a 
fruitful  source  of  delay  of  justice.  It  is 
also  urged  that  it  is  for  the  court  to  de- 
termine whether  the  patents  referred  to, 
or  any  of  them,  by  their  disclosures  nega- 
tive novelty  or  invention.  With  this  the 
court  cannot  agree,  but  is  of  opinion  that 
it  is  for  the  court  to  determine  whether 
the  claims  properly  made  in  the  plead- 
ings in  a  case  with  respect  to  patents 
referred  to  negative  novelty  or  intention, 
and  that  the  new  rules  require  this 
changed  manner  of  pleading,  to  the  end 
that  such  claims  shall  be  more  clearly 
defined  in  the  pleadings  than  heretofore, 
so  that,  when  cases  are  called  for  trial  in 
open  court,  both  judge  and  counsel  may 
be  definitely  advised  as  to  just  what  the 
claims  of  the  respective  parties  are.*' 

Question  for  court. —  Where  there  is  no 
dispute  or  controversy  on  the  facts  as  to 
the  meaning  of  the  claims  or  regarding 
the  disclosure  of  the  prior  art,  the  ques- 
tion becomes  one  of  law  to  be  determined 
by  the  court.  Prepayment  C^r  Sales  Oo. 
r.  Orange  County  Traction  Co.,  (C.  C.  A. 
2d  Cir.  1915)  221  Fed.  939,  137  C.  C.  A. 
509.  So  it  is  well  settled  that  when  the 
validity  of  a  patent  is  to  be  determined 
and  its  claim  construed  by  reference  to 
prior  patents,  about  the  dates  and  au- 
thenticity of  which  there  is  no  contro- 
versy, the  trial  judge  will  usually  con- 
strue those  documents  as  he  would  other 
documents;  his  doing  so  does  not  invade 
the  province  of  the  jury.  Brothers  t\ 
j^idgerwood  Mfg.  Co.,  (C.  C.  A.  2d  Cir. 
1915)  223  Fed.  350,  138  C.  C.  A.  460. 

Although  letters  patent  of  a  third  party 
are  not  set  up  by  way  of  defense  in  the 
answer  in  a  suit  of  equity  for  infringe* 
ment,  yet,  if  the  invention  patented 
thereby  was  afterwards  put  into  actual 
use  and  there  was  no  dispute  as  to  the 
time  it  was  used  such  evidence  naay  be 
considered  to  determine  the  question  of 
priority  of  invention.     Atlantic  Works  r. 
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Brady,    (1883)    107  U.  S.   192,  27  U.  8. 
(L.  ed.)  438. 

Evidence  of  priority  under  allegations 
of  want  of  noTelty. —  Under  allegations 
of  want  of  navelty  in  an  answer  in  equity, 
evidence  of  priority  of  invention  is  ad- 
missiWe.  Parka  r.  Booth,  (1880)  102  U. 
S.  96,  26  U.  S.  (L.  ed.)  54. 

Under  an  answer  ayerring  public  use 
or  sale,  no  question  of  priority  is  open, 
nor  will  evidence  sustain  it  tliat  another 
has  made  or  patented  the  invention  two 
years  before  the  application  without  the 
knowledge  of  the  patentee  whose  inven- 
tion is  in  question.  Parks  i\  Booth, 
11880)  102  U.  S.  96,  26  U.  S.  (L. 
ed.)  54. 

Prior  patents  as  anticipationa. —  Prior 
patents  not  pleaded  cannot  be  availed  of 
as  anticipations,  but  they  are  admissible 
in  evidence  as  showing  the  prior  art,  and 
are  to  be  considered  in  determining 
whether,  in  view  of  such  art,  the  patent 
in  suit  discloses  invention.  Jones  v. 
Cj-phers,  (C.  C.  A.  2d  Cir.  1903)  126 
Fed.  753,  62  C.  C.  A.  21,  affirming  (W.D. 
N.  Y.  1902)  115  Fed.  324. 

A  prior  patent,  although  not  pleaded 
as  an  anticipation,  may  be  shown  and 
considered  on  the  question  of  infringe- 
ment as  a  part  of  the  prior  art  to  limit 
the  claims  of  the  patent  in  suit.  Parsons 
r.  New  Home  Sewing  Mach.  Co.,  (N.  D. 
IlL  1903)    125  Fed.  386. 

Defenses  addressed  to  each  patent  and 
iBVisntiofi. —  *'  Defeases  of  the  kind,  if  the 
thin^  patented  is  an  entirety  incapable 
of  division  or  of  separate  use,  must  be 
addressed  to  the  invention  and  not  to  a 
part  of  it,  or  to  one  or  more  claims  of 
the  patent,  if  less  than  the  entire  inven- 
tion. More  than  one  patent  may  be  in- 
cluded in  one  suit,  and  more  than  one  in- 
vention may  be  secured  in  the  same  pat- 
e&t>  in  which  eases  the  several  defenses 
may  be  made  to  each  patent  in  the  suit 
and  to  each  invention  to  which  the  charge 
of  infringement  relates.'*  Parks  r.  Bootin, 
(1880)  102  U.  a  96,  26  U.  8.  (L.  ed.) 
54;  KeUeher  v.  Darling,  (1878)  4  Cliff. 
424,  14  Fed.  Cas.  No.  7,653;  Bates  v, 
Coe,  (1878)  98  U.  S.  31,  25  U.  S.  (u 
ed.)  68. 

Hecesaity  of  denial  of  infringement. — 
A  defendant  is  bound  to  answer  the  al- 
legation in  a  bill  with'  regard  to  infringe- 
ment if  he  would  contest  that  fact.  Jor- 
dan r.  Wallace,  (1871)  5  Fish.  Pat.  Gas. 
185,  13  Fed.  Cas.  No.  7,523. 

Plea  of  noidnfringement. —  In  a  suit  in 
equity  for  infringement  of  a  patent,  the 
defense  of  noninfringement  cannot  be 
made  by  plea,  except  under  extraordinary 
or  very  special  circumstances,  and  while 
it  may  be  within  the  discretion  of  the 
court  to  permit  the  defense  of  prior  in- 
vaition  to  be  raised  by  plea  to  justify 
such  practice,  it  should  appear  with  rea- 
sonable certainty  that  the  determination 
of  the  plea  will  end  the  case.     Thresher 


r.    General    Electric   Co.,    (N.    D.   N.    Y. 
.  1906)   143  Fed.  337. 

In  a  suit  in  equity  for  infringement  of 
a  patent,  a  plea  which  sets  up  the  single 
defense  of  noninfringement  is  not  a  gmxi 
plea,  such  defense  being  one  which  should 
oe  taken  by  answer,  and  the  plea  will 
either  be  stricken  out  or  ordered  to  stand 
as  an  answer,  as  in  the  judgment  of  the 
court  will  best  subserve  the  ends  of  jus- 
tice. Glucose  Sugar  Refining  Co.  v. 
uouglass,  (N.  D.  la.  1906)  145  Fed. 
949. 

Complete  denial  of  infringement  n«co8« 
sary. —  The  charge  of  infringement  must 
be  answered  by  the  defendant  fully,  dis- 
tinctly, and  unevaaively.  Jordan  r.  Wal- 
lace, (1871)  5  Fish.  Pat.  Cas.  185,  13 
Fed.  Cas.  No.  7,523;  Chase  v.  Fillebrown, 
(C.  C.  Mass.  1893)  59  Fed.  374;  Aga- 
wam  Woolen  Co.  t?.  Jordan,  (1869)  7 
Wall.  583,  19  U.  S.  (L.  ed.)   177. 

Discontinuance  of  infringement  before 
suit  brought. — In  a  suit  for  infringement, 
a  plea  setting  out  that  defendant  aban- 
doned the  manufacture  and  sale  of  the 
infringing  article  before  the  commence- 
ment of  the  suit  will  be  stricken  out 
where  such  statement  is  contradicted  by 
evidence  already  in  the  record.  Silver  t?. 
J.  P.  Eustis  Mfg.  Co.,  (C.  C.  Mass. 
1904)    130  Fed.  348. 

To  a  bill  alleging  infringement  of  cer- 
tain letters  patent,  the  defendant  filed  a 
plea  setting  up  that  from  a  certain  date, 
which  was  fifteen  days  before  the  filing 
of  the  bill  of  complaint,  it  had  not  in- 
fringed the  complainant's  devices,  and 
that  it  had  on  the  dav  named  leased  and 
surrendered  all  its  plant,  tools,  machin- 
ery, stock  on  hand,  and  good  will  to  an- 
otlier,  without  stating  to  whom  they  were 
leased  or  the  length  of  the  demise,  and 
further  stating  that  on  the  day  named  it 
had  in  good  faith  ceased  the  manufacture, 
sale,  and  use  of  the  alleged  infringing 
devices,  and  since  that  time  had  had  no 
intention,  '*  and  now  has  no  intention," 
of  manufacturing,  using,  or  selling  the 
same.  Held  that  the  plea  was  insufficient 
in  view  of  the  uncertainty  of  the  lease, 
and  of  the  fact  that  the  defendant  had  in- 
fringed, and  that  the  bill  alleged  that 
"the  defendant  now  continues,  and 
threatens  to  continue,  to  make,  use,  and 
sell "  the  alleged  infringing  devices. 
Held,  further,  that  the  complainant  is 
entitled  to  greater  security  against  a  con- 
fessed infringer  than  the  mere  statement 
that  it  has  no  present  intention  of  fur- 
ther infringement,  or  even  the  statement 
that  it  will  not  further  infringe.  Gen- 
eral Electric  Co.  v,  Bullock  Electric  Mfg. 
Co.,  (C.  C.  N.  J.  1906)   138  Fed.  412. 

Sufficient  deniaL — Where  an  answer 
expres^y  denies  that  the  defendant  has 
used  part  of  an  invention  described  in  the 
first  claim,  it  sufficiently  meets  the  al- 
legation in  the  bill  that  the  defendant 
has  used  the  processes  claimed  in  the  first 
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claim  of  the  patent.    Miller  r.  Buchanan, 
(S.  D.  N.  Y.  1880)    5  Fed.  360. 

Insafficient  denial  of  infringement. — 
Asi  answer  denying  on  information  and 
belief  the  issuing  and  assignment  of  the 
patent,  and  denying  that  the  defendants 
have  deprived  the  complainant  of  any 
profits  or  inflicted  upon  him  any  damages 
is  wholly  insufficient,  as  it  does  not  meet 
the  question  of  infringement,  which  is  the 
gist  of  the  bill.  Wooster  r.  Muser,  (S. 
D.  N.  Y.  18&4)  20  Fed.  162. 

Where  a  defendant  charged  with  in- 
fringement of  a  process  patent  admits 
that  his  product  is  the  same,  and  that  in 
maJcing  it  the  same  m-aterials  are  used 
and  steps  taken  as  called  for  by  the  pat- 
ent, a  mere  denial  that  the  process  fol- 
lowed is  the  same,  without  disclosing 
the  on6  claimed  to  be  used,  is  insufficient 
to  negative  infringement.  Hemolin  Co. 
V.  Harway  Dyewood,  etc.,  Mfg.  Co.,  (S.  D. 
^.  Y.  1»04)  131  Fed.  483. 

Mere  denial  of  infringement  insufficient. 
—  The  denial  should  not  be  a  mere  denial 
of  infringement  generally,  which  is  a  con- 
clusion of  the  pleader,  but  the  facts  from 
which  such  conclusion  is  drawn  should 
be  alleged.  Coop  r.  Dr.  Savage  Physical 
Development  Inst.,  (S.  D.  N.  Y.  1891)  48 
Fed.  239. 

When  a  defendant  charged  with  in- 
fringement of  a  process  patent  admits 
that  his  product  is  the  same,  and  that  in 
making  it  the  same  materials  are  used 
and  stops  taken  as  called  for  by  the  pat- 
ent, a  mere  denial  that  the  process  fol- 
lowed is  the  same,  without  disclosing  the 
one  claimed  to  be  used,  is  insufficient  to 
negative  infringement.  Hemolin  Co.  r. 
Harway  Dyewood,  etc.,  Mfg.  Co.,  (S.  D. 
N.  Y.  1904)  131  Fed.  483. 

Admission  of  infringement. —  Where 
the  answer  to  a  bill  charging  infringe- 
ment of  a  patent  admitted  that  deiend- 
ant  had  during  the  time  alleged  made 
and  used  articles  conforming  to  the 
claims  of  the  patent,  no  further  proof  is 
required  from  complainant  on  the  issue 
of  infringement.  Fox  v.  Knickerbocker 
Engraving  Co.,  (C.  C.  A.  2d  Cir.  1908) 
165  Fed.  442,  91  C.  C.  A.  386,  ajjirming 
(S.  D.  N.  Y.  1908)    158  Fed.  422. 

Disclaimer  of  intention  to  continue  in- 
fringement.—  The  assertion  in  the  an- 
swer of  a  defendant,  sued  for  infringe- 
ment of  a  right  to  make  the  devices  com- 
plained of  as  an  infringement,  in  the  ab- 
sence of  a  very  express  denial  of  a  pur- 
pose to  exercise  the  right  claimed,  justi- 
fies the  presumption  that  further  in- 
fringement is  to  be  apprehended,  if  that 
device  shall  prove  to  be  an  infringement 
and  the  coupling  with  such  assertion  of 
a  general  averment  that  defendant  does 
not  intend  to  employ  the  patented  device 
or  to  interfere  with  the  rights  of  com- 
plainant cannot  be  constru^  as  a  dis- 
claimer  of   an    intention    to   continue   to 


make  the  infringing  device.  Johnson  V. 
Foos  Mfg.  Co.,  (C.  C.  A.  6th  Cir.  1906) 
141  Fed.  73,  72  C.  C.  A.  105. 

Evasive  answer. —  An  anBwer  that  the 
articles  combined  in  the  plaintiflf's  patent 
had  been  used  by  the  defendant,  but  that 
he  had  used  oth*er  and  better  articles,  is 
an  evasive  answer  or  one  admitting  in- 
fringement. Goodvear  r.  Dav,  (1852)  10 
Fed.  Cas.  No.  5,566. 

Admission  of  sufficiency  by  reply. — 
Though  the  answer  is  insufficient  in  not 
meeting  the  charge  of  infringement,  yet 
if  the  orator  does  not  move  to  have  the 
answer  taken  off  the  files  for  such  irregu- 
larity, nor  to  have  the  bill  taken  pro  con- 
fesso  for  want  of  an  answer  as  if  the  an- 
swer were  void,  nor  except  to  the  answer 
for  insufficiency,  but  instead  thereof  re- 
plies to  the  answer,  he  admits  it  to  be 
sufficient,  however  imperfect  it  may  be. 
Wooster  v.  Muser,  (S.  D.  N.  Y.  1884)  20 
Fed.  162. 

Insufficient  denial  establishes  infringe- 
ment.—  The  fact  of  infringement  will  be 
accepted  as  established  if  the  allegation 
alleged  in  the  bill  is  not  denied  in  the  de- 
fendant's pleading,  and  especially  this  will 
be  so  if  that  fact  be  admitted  directly  or 
by  implication.  Jones  v.  Morehead, 
(1864)  1  Wall.  155,  17  U.  S.  (L.  ed.) 
662;  Chase  v.  Fillefcrown,  (C.  C.  Mass. 
1893)  58  Fed.  374;  Jordan  r.  Wallace, 
(1871)  5  Fish.  Pat.  Cas.  185,  13  Fed. 
Cas.  No.  7,523. 

Decree  when  infringement  is  not  denied. 
—  If  the  infringement  alleged  in  the  bill 
is  not  denied  by  the  defendant,  or  if  it 
be  admitted,  a  decree  will  be  rendered 
for  the  complainant  in  the  absence  of 
other  defenses.  Globe  Nail  Co.  v,  Supe- 
rior Nail  Co.,  (N.  D.  111.  1886)  27  Fed. 
454;  Lilienthal  v,  Washburn,  (E.  D.  La. 
1881)  8  Fed.  707. 

Necessity  to  set  up  defense  of  non- 
patentability. —  It  is  not  necessary  to  set 
up  the  defense  of  nonpatentability  or  lack 
of  invention  in  the  answer,  as  such  de- 
fense is  ah^'ays  open.  Hendy  c.  Golden 
State,  etc.,  Iron  Works,  (1888)  127  U.  S. 
370,  8  S.  Ct.  1275,  32  U.  S.  (L.  ed.)  207; 
Baldwin  t\  Kresl,  (C.  C.  A.  7th  Cir. 
1896)  76  Fed.  823,  46  U.  S.  App.  511,  22 
C.  C.  A.  59«. 

It  is  the  duty  of  the  court  to  dismiss  a 
suit  brought  to  restrain  infringement  of 
a  patent  where  the  structure  is  not  pat- 
entable, even  though  the  defense  be  not 
set  up  in  the  answer.  Conderman  v. 
Clements,  (C.  C.  A.  4th  Cir.  1906)  147 
Fed.  915,  78  C.  C.  A.  51. 

In  Slawson  p.  Grand  St.,  etc.,  R.  Co., 
(1883)  107  U.  S.  649,  2  S.  Ct.  663,  27  U. 
S.  (L.  ed.)  576,  the  court  said:  "We  think 
the  practice  thus  sanctioned  is  not  unfair 
or  unjust  to  the  complainant  in  a  suit 
brought  on  letters  patent.  If  they  are 
void  because  the  device  or  contrivance 
described  therein   is  not  patentable,  it  is 
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the  duty  of  the  court  to  dismiss  the  cause 
on  thafc  ground  whether  the  defense  be 
made  or  not.  It  would  ill  become  a  court 
of  equity  to  render  a  money  decree  in  his 
favor  for  the  infringement  of  letters  pat- 
ent which  are  void  on  their  face  for  want 
of  invention.  Every  suitor  in  such  a 
cause  should  therefore  understand  that 
the  question  whether  the  invention  which 
IS  the  subject-matter  in  controversy  is 
patentable  or  not  is  always  open  to  the 
consideration  of  the  court  whether  the 
point  is  raised  by  the  answer  or  not.'' 

Where  an  answer  to  a  suit  in  equity 
justified  infringement  by  alleging  that 
the  defendant  was  using  a  patent  granted 
prior  to  the  plaintiff's,  it  was  held  that 
he  would  not  be  allowed  to  depart  there- 
from and  urge  that  the  plaintiff's  inven- 
tion did  not  contain  patentable  matter,  no 
such  issue  being  raised  in  the  answer. 
Russell,  etc.,  Mfg.  Co.  v.  Mallory,  (1872) 
10  Blatchf.  140,  21  Fed.  Cas.  No.  12,166. 

Want  of  invention  and  want  of  novelty 
diatiiiguished. —  It  has  been  lield  that  in 
a  suit  in  equity  for  infringement  the  de- 
fense that  the  invention  was  not  patent- 
able on  the  ground. of  want  of  novelty 
must  under  the  Patent  Act  be  set  up  and 
specified  in  plea  or  answer;  but  that  the 
defense  that  the  invention  was  not  a  pat- 
entable subject  because  not  of  such  a 
character  as  contemplated  by  the  Patent 
Act  may  be  taken  advantage  of  by  the 
general  pleadings  or  under  the  general 
issue,  because  the  bill  necessarily  im- 
ports that  the  patentee  has  invented  a 
pi^table  eubject.  Guidet  v.  Barber, 
(1873)  5  Pat.  Oflf.  Gaz.  149,  11  Fed. 
Cas.  No.  5,857. 

Jadieial  notice  of  invalid  patent. —  The 
court  will  take  judicial  notice  of  the 
invalidity  of  the  patent  and  give  it  the 
same  effect  as  if  it  had  been  set  up  as  a 
defense  in  the  answer.  Brown  v.  Piper, 
(1876)    91  U.  S.   87,  23  U.   S.    (L.  ed.) 

200. 

Buzden  of  proof. —  In  actions  for  in- 
fringement^  as  in  other  cases,  the  burden 
of  proof  is  on  the  plaintiff  to  establish 
novelty  and  invention  and  if  he  fails  to 
do  this  the  complaint  should  be  dis- 
missed. Prepayment  Car  Sales  Go.  v. 
Orange  County  Traction  Co.,  (C.  C.  A. 
2d^&.  1915)   221  Fed.  939,  137  C.  C.  A. 

509. 

Amendment  of  answer. —  Under  the  au- 
thority given  the  court  to  permit  amend- 
ments by  equity  rule  60,  a  defendant  in 
a  suit  for  infringement  of  a  patent,  who 
has  set  up  prior  invention,  knowledge,  or 
use,  will  be  given  leave  to  amend  his  an- 
swer, even  after  replication  filed,  by  add- 
ing the  name  of  another  witness,  giving 
his  place  of  residence,  as  required  by  this 
section,  where  satisfied  that  the  applica- 
tion is  not  made  for  delay,  and  that  the 
amendment  is  in  furtherance  of.  justice. 
Standard  Elefvator  Interlock  CJo.  r.  Ram- 
Bcy,  (E.  D.  Pa.  1904)   130  Fed.  161. 


Demurrer  on  ground  of  invalidity  of 
patent. —  A  demurrer  to  a  patent  may  be 
sustained,  but  only  when  the  question  of 
invention  is  free  from  doubt  and  there  is 
an  absolute  conviction  in  the  mind  of  the 
court  of  the  lack  of  invention.  General 
Electric  Co.  t?.  Campbell,  (C.  C.  N.  J. 
1905)  137  Fed.  600;  Jackes-Evana  M!fg. 
Co.  r.  Hemp,  (C.  O.  A.  8th  Cir.  1906) 
140  Fed.  254,  71  O.  C.  A.  646;  Peters  t\ 
Chicago  Biscuit  Co.,  (N.  D.  111.  1906) 
142  Fed.  779;  Kuhn  r.  Lock-Stub  Check 
Co.,  (C.  C.  A.  2d  Cir.  1908)  166  Fed.  445, 
91  C.  C.  A.  389,  affirming  (S.  D.  N.  Y. 
1907)  157  Fed.  236;  Sanitary  Metal  Tile 
Co.  i\  New  York  Metal  Ceiling  Co.,  (S. 
D.  N.  Y.  1910)   188  Fed.  441. 

A  patent  will  not  be  adjudged  void  on 
demurrer,  where  the  precise  points  raised 
have  been  previously  decided  in  other 
suits  in  the  district  in  favor  of  the  com- 
plainant  Regensberg  v.  American.  Exch. 
fcigar  Co.,  (S.  D.  N.  Y.  1904)  130  Fed. 
649.  ^      .^ 

By  profert  of  a  patent  in  a  suit  for  its 
infringement  it  is  carried  into  the  bill, 
and,  if  it  is  plainly  devoid  of  invention 
on  its  face,  a  demurrer  to  the  bill  on  that 
groimd  is  well  taken,  and  must  be  sus- 
tained. Hogan  r.  Westmoreland  Specialty 
Co.,  (E.  D.  Pa.  1906)    146  Fed.  199. 

A  bill  for  infringement  of  a  patent  is 
not  demurrable  because  of  its  failure  to 
allege  that  the  invention  was  not  pat- 
ented in  a  foreign  country  more  than 
seven  months  prior  to  the  filing  of  the 
application  in  this  country;  the  provi- 
sion of  R.  S.  sec.  4887,  as  amended  by 
Act  of  March  3,  1897,  c.  391,  §  3,  «i*pra, 
p.  138,  denying  the  right  to  a  patent  m 
case  of  such  foreign  patenting  more  than 
seven  months  prior  to  the  application, 
being  a  matter  of  defense  to  be  pleaded 
by  answer.  American  Cereal  Co.  i*.  Ori- 
ental Food  Co.,  (N.  D.  111.  1906)  146 
Fed.  649. 

Counterclaim.--  Under  rule  30  of  the 
Federal  Equity  Rules  adopted  by  the  Su- 
preme Court,  and  .within  reasonable  lim- 
its of  convenience,  the  defendant  in  a 
patent  infringement  suit  may  set  up  a 
counterclaim  for  an  infringement  by  the 
plaintiff  of  a  patent  of  the  defendant's 
relating  to  the  same  subject  matter  as  the 
plaintiff's  patent.  Marconi  Wireless 
Telegraph  Go.  v.  National  Electric  Signal- 
ing Co.,  (E.  D.  N.  Y.  1913)  206  Fed.  295. 

II.  Statutory  Defenses 
Purpose  of  statute. —  The  purpose  of 
this  section  making  it  a  defense  to  an 
action  for  infringement  of  a  patent  that 
the  patented  invention  had  been  in  public 
use  or  on  sale  in  this  country  for  more, 
than  two  years  before  the  application  for 
the  patent,  is  to  require  a  patentee  to 
act  promptly  in  securing  hia  patent.  Na- 
tional Cash  Register  Co.  V,  American 
Cash  Register  Co.,  (C.  C.  A.  2d  Cir. 
1910)   178  Fed.  79,  101  C.  C.  A.  669. 
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General  application  of  section.— This 
sectioii  apiplies  to  designs  as  well  as  to 
other  patents.  Anderson  r.  Eiler,  (W. 
D.  Pa.  180»1)  46  Fed.  777.  The  statutory 
defenses  may  he  set  up  in  an  equitable 
proceeding  for  an  injunction  as  well  as  in 
an  action  at  law  for  damages.  Bates  v. 
Coe,  (187«)  &8  U.  S.  31,  25  U.  S.  (L.  ed.) 
68. 

Option  of  defendant. —  The  right  to 
plead  the  general  issue  and  give  notice 
of  the  special  matters  affecting  the  valid- 
ity of  the  patent,  instead  of  pleading, 
them  specially,  is  a  privilege  of  which  the 
defendant  may  avail  himself  at  his  op- 
tion. He  may  still  plead  the  fact  or 
matter  specially  without  giving  any 
other  notice  of  it.  Cottier  v.  Stimson, 
(C.  C.  Ore.  1883)   18  Fed.  689. 

Defense  affecting  entire  invention. — 
These  statutory  defenses  must  affect  the 
entire  invention  and  not  merely  separate 
parts  of  the  thing  patented.  *^  Bates  i\ 
Coe,  (1878)  98  U.  S.  31,  25  U.  S.  (L.  ed.) 
68;  Kelleher  v.  Darling,  (1878)  4  CUff. 
424,   14  Fed.  Cas.  No.  7,653. 

Necessity  of  notice. —  Wlien  these 
special  matters  are  given  in  evidence  un- 
der the  general  issue,  the  provisions  of 
the  s'atute  as  to  notice  must  be  strictly 
complied  with,  and  if  the  proper  notice 
as  to  such  special  matters  is  not  given 
they  cannot  be  introduced  in  evidence. 
Roemer  r.  Simon,  (1877)  95  U.  S.  214, 
24  U.  S.  (L.  ed.)  384;  Philadelphia  It 
Co.  r.  Dubois,  (1871)  12  Wall.  47,  20 
U.  S.  (L.  ed.)  265;  Seymour  r.  Osborne, 
(1871)  11  Wall.  516,  20  U.  S.  (L.  ed.) 
33;  Grant  t\  Raymond,  (1832)  6  Pet. 
218,  8  U.  S.  (L.  ed.)  376;  Knight  v. 
Qavit,  (1846)  14  Fed.  Cas.  No.  7,884; 
Kneass  v.  Schuylkill  Bank,  (1820) 
4  Wash.  9,  14  Fed.  Cas.  No.  7,875;  Kelle- 
her v.  Darling,  (1878)  4  Cliff.  424,  14 
Fed.  Cas.  No.  7,653;  Judson  v.  Cope, 
(1860)  1  Bond  327,  14  Fed.  Cas.  No. 
7y565;  Coleman  17.  Liesor,  (1859)  6  Fed. 
Cas.  No.  2,984;  Westlake  r.  Cartter, 
(1873)  6  Fish.  Pat.  Ca?.  519,  29  Fed.  Cas. 
No.  17,451;  Pitts  V.  Edmonds,  (1867)  I 
Hiss.  168,  19  Fed.  Cas.  No.  11,191;  Read 
r.  Miller,  ( 1867 )  2  Biss.  12.  20  Fed.  Css. 
No.  11,610;  La  Baw  v,  Hawkins,  (1874) 
I  B.  &  A.  Pat.  Cas.  428,  14  Fed.  Cas.  No. 
7,960;  Klein  t\  Seattle,  (C.  C.  Wash. 
1894)  63  Fed.  702;  Lvon  t*.  Donaldson, 
(N.  D.  111.  1888)  34  Fed.  789;  Agawam 
Woolen  Co.  v.  Jordan,  (1869)  7  Wall. 
683,  19  U.  S.  (L.  ed.)  177;  Grier  r.  Wilt, 
(1887)  120  U.  S.  412,  7  S.  Ci.  718,  30  U. 
S.  (L.  ed.)  712>;  Middletmvn  Tool  Co.  v. 
Judd,  (1867)  3  Fish.  Pat.  Cas.  141,  17 
Fed.  Cas.  No.  9,536;  Jordan  v.  DobHon, 
(1870)  2  Abb.  308,  13  Fed.  Car,  No. 
7,519;  Grahsm  i\  Mason,  (IW59)  4  Cliff. 
88,  10  Fed.  Cas.  No.  5,671;  Oeier  r. 
Ooetinger,  (1874)  1  B.  &  A.  Pat.  Cas. 
.->53,  10  FtKl.  Cbs.  No.  r^lW);  Wveth  v. 
Stone.  (1840)  1  Storv  27:i.  30  Fed.  (as. 
No.  18,107;  Howe  v.  Williiuus,    (1863)    2 


Cliff.  245,  12  Fed.  Cas.  No.  6,778;  Wil- 
liams  V.  Boston,  etc,  R.  Co.,  (1879)  17 
Biatchf.  21,  29  Fed.  Cas.  No.  17,716; 
Marks  r.  Fox,  (S.  D.  N.  Y.  1880)  6  Fed. 
727;  Bragg  r.  ^Stockton,  (C.  C.  C&I. 
1886)  27  Fed.  509;  Waterman  v.  Ship- 
man  V.  Shipman,  (C.  C.  A.  2d  Cir.  1893) 
56  Fed.  982,  14  U.  S.  App.  312,  5  C.  G.  A. 
371;  Ecaubert  r.  Appleton,  (S.  D.  N.  Y.) 
1891)  47  Fed.  898;  Western  Electric  Co. 
tJ.  S-perry  Electric  Co.,  (CCA.  7th  Cir. 
1893)  58  Fed.  186,  18  U.  S.  App.  177,  V 
C  C  A.  164.  The  defendant  in  a  suit 
for  infringement  of  a  patent  must  give 
notice  in  his  answer  c^  any  defense  by 
way  of  prior  patents,  publications,  or 
public  use  relied  on  to  show  want  of 
novelty  or  invention,  otherwise  such  evi- 
dence is  receivable  only  to  show  the  state 
of  tlie  art,  and  to  aid  in  the  proper  con- 
struction of  the  patent  in  suit.  Morton 
t7.  Llewellyn,  (C.  C  A.  9th  Cir.  1908) 
164  Fed.  693,  90  C.  C.  A.  614. 

In  Electric  Storage  Battery  Co.  V. 
Philadelphia  Storage  Battery  Co.,  (E.  D. 
Pa.  1914)  211  Fed.  154,  the  court  said: 
"  The  purpose  of  section  4920  is  to  give 
the  complainant  notice  of  what  he  is  to 
meet  at  the  trial.  If,  without  such  notice, 
evidence  is  introduced  at  the  trial  or  dur- 
ing the  taking  of  testimony  to  support 
a  statutory  defense  not  pleaded,  such  evi- 
dence will  be  stricken  out  and  not  con- 
sidered by  the  court,  if  proper  objection 
is  made.  While  evidence  of  matters  of 
special  defense  not  pleaded  in  the  answer 
will  be  oonsidered,  where  relevant,  if  the 
evidence  relating  thereto  has  not  been  ob- 
jected to  at  the  time  of  the  hearing  upon 
the  ground  of  waiver  of  notice,  I  thiak 
it  is  not  within  the  purpose  or  spirit  of 
section  4920  to  consider,  at  final  hearing, 
defenses  of  thin  nntiire  without  notice, 
where  there  is  nothing  to  indicate  that  the 
complainant  has  not  waived  its  right  to 
notice." 

In  assumpsit  on  a  contract  for  royal- 
tles  for  the  use  of  a  patent  a  notice  of 
special  defenses  under  the  statute  is  not 
necessary;  the  statute  applies  only  to  ac- 
tions for  infringement.  Oodell  r.  Wells, 
etc.,  Co.,  (N.  D.  111.  1896)  70  Fed.  319. 

Special  notices  in  equity  cases. —  Cn  a 
bill  in  equity  to  restrain  the  defendant 
from  infringing  letters  patent  for  an  im- 
provement, it  is  irregular  to  file  notice  of 
special  matter;  the  i«sne  in  suits  of  this 
character  must  be  raised  by  the  alle- 
gations in  the  bill  and  answer,  and  when- 
ever the  bill  or  answer  is  defective  the  de- 
fect must  be  cured  by  amendment  and  not 
by  filing  special  notices.  Doughty  r. 
West,  (1865)  2  Fish.  Pat.  Cas.  563,  7 
Fed.  Cas.  No.  4,029. 

Patent  void  on  its  face. —  Tlie  statute 
requiring  notice  in  not  intended  to  apply 
to  a  patent  void  on  its  face  for  want  of 
novcltv.  Brown  v.  Piper,  (1875)  01  U. 
S.  37,' 23  U.  S.   (L.  ed.)   200;   Quirolo  r. 
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Ardito,  (8.  D.  N.  Y.  1880)  1  Fed.  610; 
Richards  v,  Cha«e  Elevator  (^o.,  (1895) 
158  U.  S.  299,  16  S.  Ct.  831,  39  U.  S.  (L. 
ed.)  991. 

Where  a  patent  ia  void  on  its  face  be- 
cause lacking  in  novelty  within  common 
knowledge  and  judicial  notice,  the  court 
may  stop  short  at  thftt  instrument  and 
without  looking  beyond  it  into  the  answer 
and  testimony,  sua  sponte^  if  the  objection 
be  not  taken  by  counsel,  may  adiudge 
in  favor  of  the  defendant.  Brown  r.  Piper, 
(1876)  91  U.  8.  37,  23  U.  S.  (L.  ed.)  200. 

The  defense  that  a  reissue  is  void  on  its 
faee  when  compared  ivith  the  original 
patent  may  be  raised  and  determined  on 
demurrer  where  both  patents  are  properly 
before  the  court.  Edison  r.  American 
Mutoscope^  etc.,  Co.,  (S.  D.  N.  Y.  1904) 
127  Fed.  361. 

Want  of  novelty  apparent  on  lace  of 
patent. —  Where  the  want  of  novelty  of 
a  device  is  manifestly  apparent  on  the 
face  of  the  patent,  the  issue  may  properly 
be  determined  at  the  threshold  of  the  case 
on  demurrer.  American  Salesbook  Co.  c. 
Carter-Crume  Co.,  (W.  D.  N.  Y.  1903)  126 
Fed.  499. 

Want  of  patentability  or  inTention  is 
a  defense  in  an  action  at  law  under  the 
general  issue  without  notice  or  under  any 
other  plea  or  without  any  plea  or  answer. 
May  r.  Juneau  Oountv,  ( 1890)  137  U  8. 
408.  11  S.  Ct.  102.  34  U.  S.  (L.  ed.)  729; 
Bridcill  fT.  Hartford,  (C.  C.  Conn.  1893) 
57  Fed.  216. 

Unauthofized  iiatiance  of  patent. —  In 
a  suit  for  infringement  of  a  patent  the 
want  of  legal  authority  in  the  commis^ 
sioner  of  patents  to  issue  the  same  may 
be  pleaded  as  a  defense.  Weston  Elec- 
trical Instrument  Co.  t.  Empire  Electrical 
Instrument  Co.,  (C.  C.  A.  2d  Cir.  1905) 
136  Fed.  599,  69  C.  C.  A.  329,  a^rmmg 
(S.  D.  J^.  Y.  1904)   131  Fed.  90. 

Svidence  of  prior  pateiits  to  show  state 
of  art. —  A  prior  patent,  although  not 
pleaded  as  an  anticipation,  may  be  shown 
and  considered  on  the  question  of  infringe- 
ment as  a  part  of  the  prior  art  to  limit 
the  elaims  of  the  patent  in  suit.  Parsons 
r.  New  Home  Sewing  Maeh.  Co.,  (N.  D. 
111.  1903)    125  Fed.  386. 

Plea  that  patentee  ia  not  original  and 
sole  inyentor. —  A  plea  which  seeks  inter 
alia  to  present  the  defense  that  the  pat- 
entee is  not  the  original  and  sole  inventor 
of  the  combination  set  forth  in  the  several 
claims  is  bad.  This  is  a  defen.se  enu- 
merated as  such  in  this  section  and  should 
be  presented  by  anHwer.  Vacuum  ('leaner 
Co.  r.  Dunn,  (S.  D.  N.  Y.  1911)  189  Fed. 
634. 

Prior  invention  not  pleaded. —  In  a  Huit 
for  infringemetit  of  a  patent,  where  de- 
fendant manufactures  under  a  patent  of 
prior  date,  but  complainant  undertakes 
to  carry  the  date  of  his  invention  back 
bo  a  still  eailier  date,  although  no  such 


issue  is  tendered  by  his  pleading,  defend- 
ant may  meet  such  proof  by  the  defense 
of  laches  or  abandonment,  without  plead- 
ing the  same,  since,  if  pleaded,  it  would 
not  be  responsive  to  anything  in  the  bill. 
Curtain  Supply  Co.  r.  National  Lock 
Washer  Co.,  (N.  D.  111.  1909)  174  Fed.  46. 

Proof  of  prior  use. —  That  the  device  of 
a  patent  was  publicly  used  and  exhibited 
in  actual  use  for  two  years  is  sufficient  to 
sustain  a  suit  for  infringement  without  a 
showing  that  it  has  been  in  constant  use 
since  that  time.  Los  Angeles  Art  Organ 
Co.  V.  iEolian  Co.,  ( C.  C.  A.  9th  Cir. 
1906)    143  Fed.  880,  76  C.  C.  A.  88. 

Redttctlon  to  practice. —  Drawings  and 
verbal  description  of  the  invention,  how- 
ever completwy  they  may  show  conception, 
are  insufficient  to  establish  reduction  to 
practice  unless  Hied  as  an  application  for 
a  patent,  when  they  are  accepted  as  a  con- 
structive reduction  to  practice.  McCreery 
Engineering  Co.  t^.  Masachusetts  Fan  Co., 
(C.  C.  A.  1st  Cir.  1912)  196  Fed.  498, 
116  C.  C.  A.  408.  Prior  to  the  enactment 
of  this  section,  he  who  first  reduced  to 
practice  was,  in  the  eyes  of  the  law,  the 
prior  inventor.  But  this  section  permits 
one  who  was  using  reasonable  diligence 
in  adopting  and  perfecting  his  invention 
to  prove  priority,  notwithstanding  hs  op- 
ponent has  been  the  first  to  reduce  to 
practice.  Henderson  v.  Gilpin,  (1912) 
39  App.  Cas.  ( D.  C. )  428. 

Notice  necessary  to  assail  novelty. — 
The  novelty  of  a  patented  invention  can- 
not be  assailed  by  any  other  evidence  than 
that  of  which  the  plaintiff  has  received 
notice.  Hence,  the  state  of  the  art  at  the 
time  of  the  alleged  invention,  though 
proper  to  be  considered  by  the  court  in 
construing  the  patent,  in  the  absence  of 
notice  has  no  legitimate  bearing  upon  the 
question  whether  the  patentee  was  the 
first  inventor.  La  Baw  v.  Hawkins, 
(1874)  1  B.  A  A.  Pat.  Cas.  428,  14  Fed. 
Cas.  No.  7,960;  Philadelphia,  etc.,  R.  Co. 
V.  Dubois,  (1871)  12  Wall.  47,  20  U  S. 
(L.  ed.)  266.  Where  witnesses  are  called 
to  prove  want  of  novelty  in  the  invention 
of  whom  notice  was  not  given  in  the  an- 
swer, the  €fvidence  of  such  witnesses,  if 
objected  to,  will  not  be  considered  in  de- 
termining the  question  of  novelty.  When, 
however,  the  evidence  is  taken  without 
objection  the  defect  of  want  of  notice  is 
deemed  waived  and  the  evidence  cannot 
afterward  be  objected  to  on  that  ground. 
Crouch  r.  Speer,  (1874)  1  B.  &  A.  Pat. 
Cas.  145,  6  Fed.  Cas.  No.  8,438. 

The  state  of  the  art  at  the  date  of  the 
plain tiflTs  invention  may  be  admitted  in 
evidence  without  notice.  Brown  v.  Piper, 
(1S76)  91  V.  S.  37,  23  IT.  S.  (L.  ed.)  200; 
Dunbar  v.  Myers,  (1876)  94  V.  S.  187, 
24  I^  S.  (L.  ed.)  34:  Dayton  Loop,  etc., 
Co.  V.  Ruhl,  (N.  D.  Ohio  1893)  55  Fed. 
049;  La  Baw  r.  Hawkins.  (1874)  1  B.  & 
A.  Pat.  Caa.  428,  14  Fed.  Cas.  No.  7,960; 
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MiBouri  Lamp,  etc.,  Co.  t*.  Stempel,  (E.  U. 
Mo.  1896)  75  Fed.  583;  SteveiiBou  v.  Ma- 
TOwan,  (C.  C.  X.  J.  1887)  31  Fed.  824; 
Weatlake  v.  Cartter,  (1873)  6  Fish.  Pat. 
Cas.  519,  29  Fed.  Cas.  No.  17,451. 

A  printed  scientific  work  is  not  admlB- 
sible  in  evidence  in  an  action  at  law  for 
infringement,  even  to  show  the  Btate  of 
the  art,  without  notice.  Westlake  v.  Cart- 
ter, (1873)  6  Fish.  Pat.  Cas.  519,  29  Fed. 
Caa.  No.  17,451. 

Evidence  of  prior  patents  to  show  state 
of  art. —  Where  no  notice  has  been  given 
that  prior  patents  are  intended  to  be  re- 
lied upon,  evidence  thereof  may  be  ad- 
mitted to  show  the  state  of  the  art  but  not 
to  impeach  the  validity  of  the  plaintiff's 
patent.  Eachus  v.  Broomall,  (1885)  115 
U.  S.  429,  6  S.  Ct.  22».  29  U.  S.  (L.  ed.) 
419;  Brown  v.  Piper,  (1875)  91  U.  S.  37, 
23  U.  S.  (L.  ed.)  200;  Grier  c.  Wilt, 
(1887)  120  U.  S.  412,  7  S.  Ct.  718,  30  U. 
S.  (L.  ed.)  712;  Kennedy  r.  Solar  Refining 
Co.,  (N.  D.  Ohio  1895)  69  Fed.  715. 

Reply  to  notice. —  The  notice  of  special 
matter  in  an  action  for  tlie  recovery  of 
damages  for  the  infringement  is  not  a 
plea,  but  only  an  awkward  substitute  for 
one,  and  needs  no  reply.  Cottier  t*.  Stim- 
Bon,  (C.  C.  Ore.  1884)  20  Fed.  906. 

Computing  thirty  days. —  In  Brunswick 
V,  Holzalb,  (1858)  4  Fed.  Cas.  No.  2,057, 
it  was  held  that  the  notice  might  be  filed 
or  served  during  term  time  if  filed  thirty 
days  before  trial.  But  in  Westlake  v. 
Cartter,  (1873)  6  Fish.  Pat.  Cas.  519,  29 
Fed.  Cas.  No.  17,451,  it  was  held  that  in 
the  eighth  circuit  the  notice  of  special 
matter  must  be  filed  thirty  days  before 
the  first  day  of  the  term  in  order  to  be 
available. 

If  the  first  notice  is  defective,  the  de- 
fendant may  give  another  more  than  thirty 
days  before  the  trial.  Teese  v.  Hunting- 
don, (1860)  23  How.  2,  16  U.  S.  (L.  ed.) 
479. 

Necessity  of  leave  of  court. —  "  All  that 
the  Act  of  Congress  requires  is  that 
notice  of  the  special  matter  to  be  offered 
in  evidence  at  the  trial  shall  be  in  writ- 
ing, and  be  given  to  the  plaintiff  or  his 
attorney  more  than  thirty  days  before  the 
trial.  By  the  plain  terms  of  the  law  it  is 
a  right  conferred  upon  the  defendant; 
and,  of  course,  he  may  exercise  it  in  the 
manner  and  upon  the  conditions  therein 
pointed  out  without  any  leave  or  order 
from  the  court.  When  the  notice  is  prop- 
erly drawn  and  duly  and  seasonably 
served  and  filed  in  court  as  a  part  of  the 
pleadings,  nothing  further  is  required  to 
give  the  defendant  the  full  and  unre- 
stricted benefit  of  the  provision.''  Teese 
V.  Huntingdon,  (1860)  23  flow.  2,  16  U. 
S.  (L.  ed.)  479. 

Reason  for  notice. —  Such  notice  is  re- 

?[nired   in  order   to  guard   the   patentees 
rom  being  surprised  on  the  trial  by  evi- 
dence of  a  nature  which  they  could  not 


be  presumed  to  know  or  to  be  prepared  to 
meet,  and  thereby  subject  them  either  to 
delay  or  loss  of  their  cause.  Teese  t?. 
Huntingdon,  (1859)  23  How.  2,  16  U.  8. 
(L.  ed.)  479;  Blanchard  t*.  Putnam, 
(1869)  8  WaU.  420,  19  U.  6.  (L.  ed.) 
433. 

Requisites  of  notice. —  *'  The  Act  does 
not  attempt  to  prescribe  the  particulars 
which  such  a  notice  shall  ccmtain.  It 
simply  requires  notice.  But  the  least 
effect  which  can  be  allowed  to  this  require- 
ment is  that  the  notice  shall  be  so  full 
and  particular  as  reasonably  to  answer  the 
end  in  view.  This  end  was  not  merely 
to  put  the  patentee  on  inquiry,  but  to  re- 
lieve him  from  the  necessity  of  making 
useless  inquiries  and  researches,  and  en- 
able him  to  fix  with  precision  on  what 
is  relied  on  by  the  defendants  and  to  pre- 
pare himself  to  meet  it  at  the  trial.  This 
highly  salutary  object  should  be  kept  in 
view,  and  a  corresponding  disclosure  ex- 
acted from  the  defendant  of  all  those  par- 
ticulars which  he  must  be  presumed  to 
know  and  which  ho  may  safely  be  re- 
quired to  state  without  exposing  him  to 
any  risk  of  losing  his  rights.  Less  than 
this  would  not  I>e  reasonable  notice,  and 
therefore  would  not  be  such  a  notice  as 
the  Act  must  he  presumed  to  have  in- 
tended." Silsby  V.  Foote.  ( 1852)  14  How. 
218,  14  U.  S.  (L.  ed.)  394;  Wise  v,  Allis, 
(1869)  9  Wall.  737,  19  U.  S.  (L.  ed.)  784. 

Pointing  out  place  in  book  for  descrip- 
tion. —  Under  notice  that  the  indention 
claimed  by  the  plaintiff  was  described  in 
a  printed  publication,  it  is  not  competent 
to  give  in  evidence  a  large  book  of  up- 
wards of  thirteen  hundred  pages.  The 
place  in  the  book  should  be  pointed  out. 
Silsby  V.  Foote,  (1852)  14  How.  218,  14 
U.  S.    (L.  ed.)    394. 

Particular  part  of  patent  specified. — A 
notice  that  the  defendants  would  prove 
that  the  plaintiff  is  not  the  first  and 
original  inventor  of  the  invention  de- 
scribed in  the  patent,  but  that  long  prior 
to  said  pretended  invention  the  same  was 
fully  d^fioribed  and  shown  iu  letters  pat- 
ent, which  were  numbered  and  set  out,  is 
sufficient  without  specifying  the  particular 
portion  of  the  plaintiff's  patent  referred 
to.  Westlake  v.  Cartter,  (1873)  6  Fish. 
Pat.  Can.  619,  29  Fed.  Cas  No.  17,461.  ' 

Sufficient  notice  of  prior  invention  and 
use. —  In  a  suit  at  law  for  the  recovery 
of  damages  for  infringement  of  letters 
patent,  when  a  party  gives  notice  of  spe- 
cial matter  of  defense  under  the  general 
issue  and  in  that  notice  sets  up  priority 
of  invention  and  use  by  others,  for  the 
purpose  of  showing  that  the  patentee 
was  not  the  original  and  first  inventor, 
he  must  in  his  notice  specify  the  names 
of  the  persons  using  and  the  place  where 
used:  but  if  the  prior  use  relied  on  be 
a  use  by  the  inventor  or  by  persons  with 
his  consent  or  allowance,  then  it  is  not 


PATENTS 


321 


Becessary  to  notify  him  of  the  names  of 
the  persons  using  the  invention  or  of  the 
places  where  iwed.^  American  Hide,  etc., 
Spliting,  etc.,  Mach.  Co.  t?.  American  Tool, 
etc.,  Co.,  (1870)  Holmes  503,  1  Fed.  Cas. 
Na  302. 

Requisite  certainty  in  stating  names, 
etc. —  Where  a  prior  knowledge  and  use 
are  alleged  the  plaintiff  must  be  informed 
of  the  name  and  residence  of  the  person 
possessing  such  knowledge  and  of  the 
place  where  such  use  occurred ;  but  it  was 
not  intended  to  dispense  with  the  neces- 
sity of  inquiry  and  research  on  the  part 
of  the  patentee.  The  notice  is  only  a 
guide  to  the  sources  of  defendant's  proofs. 
If  they  are  indicated  with  such  distinct- 
ness that  the  plaintiff  can  readily  identify 
and  resort  to  them  the  purpose  of  the 
law  is  answered.  Smith  c.  Frazer,  (1872) 
6  Fish.  Pat.  Cas.  643,  22  Fed.  Cas.  No. 
13,048. 

Sufficient  statement  of  residence. —  If 
the  place  of  residence  of  a  witness  is  a 
small  town  it  is  suific-iently  definite  to  give 
merely  the  name  of  the  town,  for  slight 
inquiry  would  find  him  if  he  were  there, 
though  a  different  rale  would  be  applied 
to  a  larger  city.  Lock  v.  Pennsylvania 
R.  Co..  (1878)  1  N.  J.  L.  J.  227,  15  Fed. 
Ca^  No.  8,438. 

Names  and  residence  as  sufficient 
notice. —  In  a  suit  in  equity  for  infringe- 
ment the  answer  of  the  defendants  show- 
ing they  were  residents  of  a  certain  place 
gave  notice  that  they  were  prepar^  to 
prove  that  certain  named  persons,  who 
were  the  respondents,  themselves  had  for 
over  four  years  prior  to  the  application 
for  the  patent  in  suit  used  and  sold  the 
articles  described  in  the  patent.  It  was 
objected  that  the  answer  did  not  state 
the  names  and  places  of  residence  of  the 
persons  by  whom  and  where  the  articles 
were  used.  The  court  held  that  the  object 
of  the  statutory  requirement  was  to  ap- 
prise the  plaintiff  of  the  nature  of  the 
evidence  which  he  must  be  ready  to  meet 
at  the  trial,  and  that  the  answer  fully 
and  substantially  accomplished  this.  An- 
derson V,  Miller,  (1889'  129  U.  S.  70,  9 
8.  Ct.  224,  32  U.  S.  (L.  ed.)  635. 

Amendment  of  answer  to  insert  names. 
—  Where,  after  setting  up  the  defense  of 
prior  knowledge  and  use  of  the  thing  pat- 
ented, and  giving  the  names  and  residences 
of  witnesses  intended  to  be  called  to  prove 
the  defense,  the  answer  to  a  bill  for  the 
infringement  of  letters  patent  alleges  that 
the  names  and  residences  of  certain  other 
witnesses  are  unknown  to  the  defendant, 
and  prays  leave  to  insert  and  set  forth 
in  the  answer  such  names  and  residences 
when  they  shall  be  discovered,  it  is  com- 
petent for  the  court  to  allow,  upon  such 
discovery,  the  amendment  to  be  made 
nunc  pro  tunc.  Roemer  r.  Simon,  (1877) 
05  U.  S.  214,  24  U.  S.  (L.  ed.)  384. 


Only  the  names  of  those  who  had  in- 
vented or  used  the  anticipating  machine 
or  improvement,  and  not  the  names  of 
those  who  are  to  testify  of  its  invention 
or  use,  are  required  to  be  pleaded.  Wil- 
ton f?.  Rail  Roads,  (1847)  1  Wall.  Jr.  C. 
C.  192,  30  Fed.  Cas.  No.  17,857;  Many  v. 
Jagger,  (1848)  1  Blatchf.  372,  16  Fed. 
Cas.  No.  9,055;  Roemer  r.  Simon,  (1877) 
95  U.  S:  214,  24  U.  S.  (L.  ed.)  384;  Teese 
V.  Huntingdon,  (1859)  23  How.  2,  16  U. 
S.  (L.  ed.)  479;  Agawam  Woolen  Co.  t\ 
Jordan,  (1868)  7  Wall.  683,  19  U.  S.  (L. 
ed.)  177;  Woodbury  Patent  Planing- 
Mach.  Co.  V.  Keith,  (1879)  101  U.  S.  479, 
25  U.  S.  (L.  ed.)  939;  affirming  4  B.  &  A. 
Pat.  Cas.  100,  30  Fed.  Cas.  No.  17,970; 
AUis  V.  Buckstaff,  (E.  D.  Wis.  1882)  13 
Fed.  879,  Contra,  Judson  t?.  Cope,  (1860) 
1  Bond  327,  14  Fed.  Cas.  No.  7,565;  Many 
r.  Jagger,  (1848)  1  Blatchf.  372,  16  Fed. 
Cas.  No.  9,055. 

Notice  of  time  of  knowledge  or  use. — 
It  is  not  necessary  for  the  defendant  to 
give  notice  of  the  time  when  the  person 
named  possessed  the  knowledge  or  use. 
Phillips  f>.  Page,  (1860)  24  How.  164,  16 
U.  S.  ( L.  ed. )  639, 

Use  at  places  not  named  in  notice. —  In 
Evans  v,  Eaton,  (1818)  3  Wheat.  454, 
4  U.  S.  (L.  ed.)  433,  the  defendant  in  his 
notice  of  prior  use  specified  several  places 
and  alleged  the  use  to  have  been  "also 
at  sundry  other  places  in  Pennsylvania, 
Maryland,  and  elsewhere  in  the  United 
States.'*  The  court  held  that  the  defend- 
ant might  give  evidence  as  to  places  not 
specified,  but  that  the  powers  of  the  court 
in  .such  a  case  were  sufficient  to  prevent, 
and  would  be  exercised  to  prevent,  the 
patentee  from  being  injured  by  surprise. 

A  notice  referring  merely  to  the  county 
in  which  the  thing  was  in  use  is  held  to 
be  not  sufficient,  definite,  and  explicit  as 
to  the  place  to  fulfil  the  requirements 
of  the  spirit  of  the  act.  Hays  i\  Sulsor, 
(1859)    1    Bond   279,    11    Fed.   Cas.    No. 

6,271. 

Town  or  city  where  used. —  In  Phillips 
f.  Page,  (1860)  24  How.  164,  16  U.  S.  (L. 
ed.)  639,  where  the  notice  set  forth  the 
names  and  places  of  residence  of  the  per- 
sons having  knowledge  of  the  prior  use, 
and  Fitdiburg,  Mass.,  as  the  place  of 
such  use,  the  notice  was  held  sufficient. 
In  Latta  v.  Shawk,  (1859)  1  Bond  259, 
14  Fed.  Cas.  No.  8,116,  the  notice  that  the 
machines  of  which  the  parties  named  had 
knowledge  were  used  at  Cincinnati,  Cov- 
ington, Newport,  etc.,  without  a  more 
sufficient  designation  of  the  place,  was 
held  insufficient. 

Particular  place  of  business  where  used. 
— Where  the  town  or  city  in  which  such 
alleged  objects  as  millstones  are  used  ia 
given  in  the  notice,  and  also  the  name  and 
residence  of  the  witness  by  whom  that  use 
is  to  be  proved,  there   is   sufficient   pre- 
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cision  and  certainly  in  the  notice,  and  the 
particular  mill  in  which  the  invention 
has  been  used  need  not  be  pointed  out. 
Wise  f?.  AUis,  (1869)  9  Wall.  737,  19  U. 
S.  (-L.  ed.)  784;  Evans  v.  Eaton,  (1818) 
3  Wheat.  454,  4  U.  S.  (L.  ed.)  433.  Where 
the  answer  furnishes  not  only  the  name 
of  the  county  but  the  localities  therein 
which  are  precisely  indicated  by  the  names 
of  three  several  mining  establishments 
where  the  use  is  alleged  to  have  occurred, 
no  more  is  required.  Smith  r.  Frazer, 
(1872)  5  Fish.  Pat.  Gas.  543,  22  Fed.  Gas. 
No.  13,048.  When  a  notice  is  deemed  in- 
sufficient because  it  does  not  state  where 
the  alleged  patent  or  process  was  used 
the  complaint  should  except  to  the  an- 
swer for  insufficiency,  and  failing  to  do 
so  the  defect  is  waived.  U.  S.  Consoli- 
dated Seeded  Raisin  Co.  v.  Selma  Fruit 
Co.,  (C.  C.  A.  9th  Cir.  1912)  195  Fed.  264, 
115  C.  C.  A.  234. 

Necessity  of  answer  under  oath. —  It  is 
not  necessary  that  the  answer  stating 
prior  use  or  knowledge  and  the  names  and 
residences,  places,  etc.,  should  ,be  under 
oath.  Campbell  r.  New  York,  (S.  D.  N. 
Y.  1891 )  45  Fed.  243.    • 

When  objection  to  notice  must  be 
made. — An  objection  to  lack  of  notice  in 
the  answer  of  the  special  mattera  of  de- 
fense or  the  sufficiency  of  the  notice  will 
be  waived  if  the  objection  is  not  made 
previous  to  the  final  hearing.  Roemer  v. 
Simon,  (1877)  96  U.  S.  214,  24  U.  S.  (L. 
ed.)  384;  Woodburv  Patent  Planing- 
Mach.  Co.  V.  Keith,  (1879)  101  U.  S.  479, 
25  U.  S.  (L.  ed.)  939;  Webster  Loom  Co. 
V.  Higgms,  (1881)  105  U.  S.  5.^0,  26  U.  S. 
(L.  ed.)  1177;  Zane  v.  Soffe,  (1884)  110 
U.  S.  200,  S.  Ct.  562,  28  T.  S.  (L.  ed.) 
119;  Brown  v.  If  all,  (1869)  6  Blatchf. 
401,  4  Fed.  Gas.  No.  2,008;  Allis  r.  Buck- 
staff,  (E.  D.  Wis.  1882)  13  Fed.  879; 
Western  Electric  Co.  r.  Sperrv  Electric 
Co.,  (C.  C.  A.  7th  Cir.  1893)  58  Fed.  186, 
18  U.  S.  App.  177,  7  C.  C.  A.  I'64;  Barker 
t\  Stowe,  (1878)  15  Blatchf.  49,  2  Fed. 
Cas.  No.  994;  Saunders  v.  Allen,  (1892) 
63  Fed.  109;  Lock  v.  Pennsylvania  R.  Co., 
(1878)  1  N.  J.  L.  J.  227,  15  Fed.  Cas. 
No.  8,438.  Where  the  pleadings  are  silent 
on  the  question  of  notice  as  required  by 
this  section,  and  the  question  never  be- 
came one  actually  in  issue  and  was  never 
raised  in  the  Circuit  (now  District)  Court, 
it  is  too  late  to  raise  it  for  the  first  time 
in  an  appellate  court.  Tuttle  v.  Claflin, 
(C.  C.  A.  2d  C^r.  1896)  76  Fed.  227,  45 
U.  S.  A-pp.  105,  22  C.  C.  A.  138. 

Objection  taken  by  exceptions. —  Objec- 
tions on  account  of  defects  in  the  answer 
iilating  to  the  name,  place,  or  residence, 
etc.,  should  in  general  be  taken  by  ex- 
ceptions, as  they  arc  tiie  proper  subjects 
of  amendments  under  special  orders. 
Graham  r.  Mason,  (1869)  4  Cliff.  88,  10 
Fed.  Cas.  No.  5,671. 


Spediieation  containing  more  or  less 
than  necessary. —  **  We  may  say  once  for 
all  touching  all  the  sugegstions  of  subter- 
fuge or  fraud,  that  while  the  answer  al- 
leges in  the  language  of  section  4920  of 
the  Revised  Statutes  that  the  specification 
was  made  to  contain  less  than  the  whole 
truth  relative  to  the  invention,  and  more 
than  was  necessary  to  produce  the  desired 
effect  which  the  law  assigns  to  specifica- 
tions, yet  the  allegation  is  too  general  to 
require  the  attention  of  the  court." 
American  Sulphite  Pulp  Co.  r.  Howland 
Falls  Pulp  Co.,  (C.  C.  Me.  1895)  70  Fed, 
086. 

Defense  of  fraudulently  obtaining  pat- 
ent.—  **  The  charge  that  the  original  pat- 
entee fraudulently  and  surreptitiously 
obtained  the  patent  for  that  which  he 
well  knew  was  invented  by  another,  un- 
accompanied by  the  further  allegation 
that  the  alleged  first  inventor  was  at  the 
time  using  reasonaible  diligence  in  adapt- 
ing and  perfecting  the  invention,  is  not 
sufficient  to  defeat  the  patent  and  con- 
stitutes no  defense  to  the  charge  of  in- 
fringement." Agawam  Woollen  Co.  ©. 
Jordan,  (1868)  7  Wall.  5SS,  1»  U.  S.  (L. 
ed.)  177.  It  is  not  open  to  an  alleged 
infringer  to  collaterally  attack  a  patent 
on  the  ground  of  fraud  in  its  procure- 
ment, as  that  the  patentee's  solicitor  con- 
tributed a  substantial  part  of  the  inven- 
tion and  embodied  it  in  the  application 
after  the  patentee  had  made  oath  to  the 
same.  Eastern  Paper  Bag  Co.  v.  Con- 
tinental Paper  Bag  Co.,  (C.  C.  Me.  1905) 
142  Fed.  479.  A  patent  procured  by 
fraud  and  collusion,  or  by  illegal  pro- 
cedure, either  in  the  patent  office  or  in  a 
suit  to  procure  its  issuance  imder  IL  S. 
sec.  4915,  supra,  p.  204,  can  be  attacked 
only  by  the  government,  and  such  matters 
cannot  be  set  up  as  a  defense  in  a  suit  for 
infringement.  Western  Glass  Co.  v, 
Schmertz  Wire-Glass  Co.,  (CCA.  7th 
Cir.  1911)  186  Fed.  788,  109  C  C.  A.  1, 
modifying  (N.  D.  111.  1910)   178  Fed.  977. 

An  allegation  that  a  reissue  was  ob- 
tained under  false  pretenses  should  be 
maide  in  distinct  language  without  equi- 
vocation. Doughty  V.  West,  (1865)  2 
Fish.  Pat.  Oas.  553,  7  Fed.  Cas.  No.  4,029. 

Reasonable  diligence. —  The  language  of 
the  statute  in  the  use  of  the  imperfect 
tense,  **  was  using  reasonable  diligence," 
shows  the  legislative  intent  to  confer  a 
prior  right  on  a  first  conceiver  in  a  case 
where,  after  his  mental  act  of  invention 
and  pending  his  diligent  reduction  to 
practice,  another  inventor  enters  the  field 
and  perfects  the  invention  before  hie 
rival.  Tlie  reasonable  diligence  of  the 
first  conceiver  must  be  pending  at  the 
time  of  the  second  conception,  and  must 
therefore  be  prior  to  it.  Christie  r.  Sey- 
bold,  (C.  C.  A.  6th  Cir.  1893)  55  Fed.  69, 
6  U.  S.  App.  5^20,  5  C  C.  A.  33. 
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Sncsestions. —  Where  the  one  wh«  made 
the  guggestion  in  respect  to  improvement 
does  not  appear  to  have  used  any  dili- 
gence at  all  in  adapting  or  perfecting  it, 
or  to  hare  underatood  that  he  was  ia- 
Tenting  anything  like  it,  but  rather  to 
tiie  ccmtrary,  such  a  suggestion  is  mere 
information,  the  receiving  and  acting  on 
which  are  not  surreptitious  or  unjust. 
Coreer  r.  Brattleboro  Overall  Oo,,  (O.  C. 
Vt.  18»9)  93  Fed.  807. 

Semedy  not  tzdnaire. — Although  the 
legiatature  noay  not  h»ve  given  to  private 
individuals  a  more  limited  form  of  relief 
by  way  of  defense  to  an  action  by  the 
patentee,  thia  was  not  intended  to  super- 
sede the  affirmative  relief  to  which  the 
United  States  is  entitled,  to  obtain  a 
cancellation  or  vacation  of  an  instrument 
obtained  from  it  by  fraud.  U.  S.  v. 
Aneriean  Bell  Telephone  Co.,  (1888)  128 
U.  S.  316,  9  S.  Ct.  90,  32  U.  S.  (L.  ed.) 
4oO. 

Prior  pateat  and  previous  invention  dis- 
tingniahed. —  In  order  to  come  under  the 
provision  of  the  statute  which  authorizes 
the  defense  "that  the  improvement  had 
bem  patented  or  described  in  some 
printed  publication  prior  to  the  supposed 
intention,"  the  patent  or  publication  re- 
relied  on  must  be  prior  in  point  of  time 
to  the  patent  in  suit.  And  it  is  perhaps 
true  in  respect  to  any  form  of  defense 
that  if  a  patent  is  referred  to  simply  by 
number  and  date  without  averment  of 
earlier  invention,  the  issue,  or  the  date 
of  the  application  upon  which  it  is 
granted,  evidence  of  these  particulars 
would  not  be  competent  because  not 
within  the  issue.  But  when  the  answer 
is  framed  to  show  not  a  prior  patent  or 
publication,  but  that  the  grantee  of  the 
patent  in  suit  was  not,  and  that  the 
patentee  of  a  patent  of  later  date  issued 
upon  an  earlier  application  W!is,  the  ftrst 
inventor,  tile  fact  which  the  statuto  de- 
clares to  be  a  defense  can  be  established 
by  any  proof  which  under  the  ordinary 
rules  of  evidence  is  admissible.  Barnes 
Automatic  Sl>rihkler  Co.  v,  Walworth 
Mfg,  Co.,  (C  C.  A.  7th  Cir.  1894)  60 
Fed.  605,  18  U.  S.  Aipsp.  638,  9  C.  C.  A. 
154,  affirming  (N.  D.  111.  1892)  51  Fed. 
88. 

Necessity  to  set  up  defense  of  prior 
patent  or  description. — ^A  clear  purport 
of  this  section  is  that  the  defense  that 
the  invention  was  patented  or  described 
in  a  printed  publication  prior  to  its  sup- 
posedT  invention  by  the  patentee  mudt,  in 
a  suit  in  equity,  be  set  up  in  an  answer 
and  not  be  a  technical  plea.  Carnrick  «. 
M-pKeeson^  (S.  D.  N.  Y.  1881)  8  Fed. 
807;  Arrott  v.  Standard  Sanitary  Mfg. 
Co.,  (W.  D.  Pa,  1902)    113  Fed.  389. 

AjUidpctory  matter  which  has  never 
gone  into  practical  um;  is  to  be  narrowly 
eunstrued.  Deering  t\  Winona  Harvester 
Works,  <1894;  loo  U.  S.  286.  15  S.  Ot. 
118,  39  U.  S.   (iL.  ed.)   163;  Ford  r.  Ban- 


croft, (O.  C.  ^fafis.  1808)  86  Fed.  457; 
Simonds  RoUing-Mach.  Co.  v.  Hathorn 
Mfg.  Co.,   (O.  C.  Me.  1808)   90  Fed.  201. 

Anticipation  wholly  by  publication  in 
foreign  patents,  so  far  as  mere  public  use 
or  sale  is  concerned,  would  not  affect  the 
complainant's  claim  unless  they  tran- 
spired within  the  United  States.  Gandy 
r.  Main  Belting  Co.,  (1892)  143  U.  S. 
587,  12  S.  Ct.  698.  36  U.  S.  (L.  ed.)  272; 
Chase  t?.  Fillebrown,  (C.  C.  Mass.  1893) 
58  Fed.  374. 

Allegation  that  invention  was  patented. 
— An  answer  not.  setting  forth  that  the 
invention  was  patented  to  any  one,  but 
that  it  was  "  fully  described  and  publicly 
made  known  in  several  patents,"  men- 
tioning the  names  and  dates  of  the  same, 
does  not  sufficiently  set  up  the  defense  of 
anticipation  for  the  invention,  which 
might  have  been  described  and  publioly 
made  known  by  a  patent  without  being 

?atented.     Saunders  u.  Allen,    (S.  D.  N. 
\  1892)   53  Fed.  109. 

Patented  article  referred  to. —  The  two 
years  clause  refers  to  the  patented  arti- 
cle and  not  to  the  letters  patent.  U.  6. 
Electric  Lighting  Co.  r.  Consolidated 
Electric  Light  Co.,  (S.  D.  ^\  Y.  1888) 
33  Fed.  860.  So  far  as  the  defense  of 
anticipation  is  concerned  it  must  be  es- 
tablished as  of  a  date  anterior  to  the  pat- 
entee's invention  or  discovery,  not  merely 
prior  to  the  application  for  or  the  date 
of  his  patent.  St.  Paul  Plow  Works  f. 
StarUng,  (1891)  140  U.  S.  184,  11  S.  Ot. 
803,  36  U.  S.  (L.  ed.)  404;  Clark  Thread 
Co.  f.  WiUiroantic  Linen  Co.,  (1891)  140 
U.  S.  481,  11  S.  a.  846,  36  U.  S.  (L.  ed.) 
621;  Webster  Loom  Co.  t\  Higgins, 
(1881)  106  U.  S.  580,  26-  U.  S.  (L.  ed.) 
1177;  Kneeland  t?.  Sheriff,  (W.  D.  Pa. 
1880)  2  Fed.  901;  Woodman  v.  Stimpson, 
(1866)  3  Fish.  Pat.  Caa.  98,  30  Fed.  Cas. 
No.  17,979;  Von  Schmidt  r.  Bowers,  (C. 
C.  A.  9th  Cir.  1897)  80  Fed.  121,  48  U. 
S.  App.  120,  25  C.  C.  A.  323.  A  foreign 
patent  or  other  foreign  printed  publica- 
tion deecribing  an  invention  is  no  defense 
to  a  suit  upon  a  patent  of  the  United 
States,  unless  published  anterior  to  the 
making  of  the  invention  or  discovery 
secured  by  the  latter,  provided  that  the 
American  patentee,  at  the  time  of  making 
application  for  his  patent,  believed  him- 
self to  be  the  first  inventor  or  dis- 
coverer of  the  thing  patented.  Elizabeth 
V.  American  Nicholson  Pavement  Co., 
(1877)  97  U.  S.  126,  24  U.  S.  (L.  ed.) 
1000. 

Complete  prior  invention  necessary. — 
The  prior  invention  relied  upon  as  a  de- 
fense must  be  complete,  and  capable  of 
producing  the  result  to  be  accomplished. 
It  must  not  be  inchoate,  or  rest  in  spocii- 
lation  or  experiment.  Coffin  v.  0«»den, 
(1S73)  18  W'all.  120,  21  U.  S.  (L.  H.) 
821. 

Prior  patents  not  pleaded. — "  Inas- 
much  as  they  were  not  pleaded  by   the 
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defendant  as  in  anticipation,  these  prior 
patents  may  only  be  considered  to  show 
the  state  of  the  art  and  to  construe  or 
limit  the  claims  involved."  Jones  t\ 
Cyphers,  (W.  D.  N.  Y.  (1902)  115  Fed. 
324;  Brown  v.  Piper,  (1875)  91  U.  S. 
37,  23  U.  S.  (L.  ed.)  2O0;  Grier  t?.  Wilt, 
(1887)  120  U.  S.  412,  7  8.  Ot.  718,  30  U. 
S.   (L.  ed.)   712. 

As  against  the  defense  of  anticipation 
it  is  well  settled  that  the  patentee  may 
show  if  he  can,  the  fact  of  invention  by 
drawing  sketches,  models,  or  any  other 
competent  proof.  Webster  Loom  Co.  f?. 
Higgins,  (1881)  105  U.  S.  689,  26  U.  S. 
(L.  ed.)  1177;  Bates  v.  Coe,  (1878)  98  V. 
S.  31,  25  U.  S.  (L.  ed.)  68;  Smith  r.  Good- 
year Dental  Vulcanite  Co.,  (1877)  93  U. 
S.  486, -23  U.  S.  (L.  ed.)  952;  Consolidated 
Bunging  Apparatus  Co.  v.  Woerle,  (N.  D. 
111.  1887)  29  Fed.  451;  Von  Schmidt  v. 
Bowers,  (C.  C.  A.  9th  Cir.  1897)  80  Fed. 
121,  48  U.  S.  App.  120,  26  C.  C.  A.  323. 

Prior  knowledge  of  an  invention  is  an 
affirmative  defense  and  must  be  allege<l 
as  well  as  proved,  and  it  must  be  alleged 
where  such  knowledge  is  known,  and  by 
whom.  Searls  t?.  Bouton,  (S.  D.  N.  Y. 
1882)    12  Fed.  140. 

Sufficient  avisrment  to  raise  question  of 
priority. — ^An  answer  expressly  denying 
that  the  patentee  was  the  first  and  orig- 
inal inventor  of  the  improvement  involved, 
and  setting  up  prior  patents  in  justifica- 
tion of  the  defendant's  use  of  the  device, 
is  sufficient  to  raise  the  question  of  pri- 
ority. Pennsylvania  Diamond-Drill  Co. 
V,  Simpson,  (W.  D.  Pa.  1886)  29  Fed. 
288. 

Same  complete  known  prior  invention. 
— *  If  the  prior  invention  was  the  same  as 
that  described  in  the  patent;  if  it  was 
complete  and  capable  of  producing  the 
same  result,  and  was  known  in  this 
country,  it  is  suflScient  to  sustain  the  de- 
fense of  want  of  novelty.  Stitt  v.  Eastern 
R.  Co.,  (C.  C.  Mass.  1884)  22  Fed.  649. 

Knowledge  without  use. —  If  the  record 
shows  knowledge  without  use  of  a  device 
identical  with  the  patented  article,  it  is 
not  necessary  to  prove  actual  use.  If  the 
device  known  to  others  was  competent  and 
capable  of  producing  the  same  results  as 
that  of  the  patent,  there  is  sufficient  an- 
ticipation. Imperial  Brass  Mfg.  Co.  v. 
Nelson,  (N.  D.  111.  1912)   194  Fed.  165. 

Proof  of  anticipation. —  The  burden  of 
proving  anticipation  rests  upon  the  defend- 
ant and  he  must  do  this  by  clear  and  con- 
vincing evidence.  The  publication  relied 
on  must  describe  the  invention  in  such  a 
complete,  clear,  and  precise  manner  as  to 
enable  those  skilled  in  the  art  to  repro- 
duce it  without  the  aid  of  the  patent.  If 
the  diiferences  are  only  those  which  the 
skill  of  the  art  will  readily  supply,  the 
publication  will  not  be  destroyi**!  as  an 
anticipation,  but  it  will  be  destroyed  if 
these  ditferences   relate   to   essential   fea- 


tures, and  independent  investigation  and 
experiment  are  required  to  explain  ob- 
scurities and  supply  omissions.  Ransome 
Concrete  Co.  f.  German  American  Button 
Co.,  (W.  D.  N.  Y.  1912)   197  Fed.  172. 

A  patent  is  prima  facie  evidence  that 
the  patentee  was  the  original  and  first 
inventor,  and  any  one  who  controverts 
this  assumes  the  burden  of  proof  and 
undertakes  to  show  affirmatively  that 
there  was  a  prior  knowledge  and  use  of 
the  alleged  invention,  under  such  cir- 
cumstances as  to  give  to  the  public  the 
right  of  its  continued  use  as  against  the 
patentee.  Crouch  t\  Speer,  (1874)  1  B. 
&  A.  Pat.  Cas.  145,  6  Fed.  Cfas.  No.  3,438; 
Goff  V.  Stafford,  (1878)  3  B.  &  A.  Pat. 
Cas.  610,  10  Fed.  Cas.  No.  5,504;  Cam- 
meyer  r.  Newton,  (1876)  94  U.  S.  225, 
24  U.  S.  (L.  ed.)  72. 

**0n  sale."— **  Proof  of  a  mere  con- 
tract to  construct  from  plans  and  to  de- 
liver in  future  a  machine  or  manufacture 
not  proven  to  have  been  previously  com- 
pleted, falls  short  of  proof  that  the  ma- 
chine or  invention  was  *  on  sale.*  The 
distinction  between  an  executory  contract 
to  construct  and  to  pass  title  in  the  fu- 
ture and  putting  an  article  *  on  sale  *  is 
substantial  and  is  not  merely  one  of  the 
'witty  diversities'  of  the  law  of  sales. 
Especially  is  that  distinction  important 
when  such  an  executory  contract  is  for 
the  manufacture  or  construction  which 
constitutes  the  first  reduction  to  practice. 
That  inventors  who  have  reduced  their 
conceptions  to  the  shape  of  drawings  or 
descriptions  and  have  endeavored  to  enlist 
capital  by  offering  to  construct  and  de- 
liver a  machine  in  the  future  should,  by 
the  display  of  drawings  and  offers  to  con- 
struct, be  regarded  as  having  placed  the 
machine  *on  sale,'  would  involve  a  de- 
parture from  the  intention  of  the  patent 
statute  as  well  as  from  the  ordinary  sig- 
nificance of  language.  The  opinion  of 
the  Circuit  Court  of  Appeals  of  the  Second 
Circuit  in  National  Cash  Register  Co.  v. 
American  Cash  Register  Co.,  [1910]  178 
Fed.  79,  101  C.  C.  A.  569,  does  not  sup- 
port the  defendant's  contention.  That 
case  decides  merely  that  the  manufacture 
of  a  machine  upon  an  order  for  its  con- 
struction followed  by  its  delivery  and 
acceptance  constitutes  a  sale  within  the 
patent  statute.  This  is  far  from  sup- 
porting the  contention  that  regardless  of 
subsequent  delivery  and  acceptance  the 
article  is  on  sale  and  that  an  agreement 
to  construct  is  a  putting  on  sale.  In  cases 
where  delivery  and  acceptance  are  com- 
plete, the  distinction  between  delivery 
and  acceptance  upon  a  previous  order  and 
without  a  previous  order  has  no  substan- 
tial relation  to  the  purpose  of  the  statute. 
The  completion  of  the  transaction  by  de» 
livery  and  acceptance  affords  evidence  that 
thp  article  was  '  on  sale '  within  the  mean- 
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ing  of  statute.  Neither  doos  the  case  of 
nle  by  sample,  or  by  photograpli  of  an 
existing  thing,  aid  the  defendant.  The 
existence  of  a  sample  proves  reduction  to 
practice,  as  does  a  photograph.  .  .  . 
No  amount  of  public  use  within  two  years 
is  of  any  effect  even  if  in  pursuance  of  a 
contract 'made  before  the  two  years.  The 
putting  *  on  sale '  intended  by  the  statute 
is  more  or  less  analogous  to  a  public  use, 
and  has  regard  to  actual  and  completed 
transactions,  and  not  to  agreements  which 
contemplate  both  a  future  production  and 
a  future  transfer  of  title."  McCreery 
Engineering  Co.  v,  Massachusetts  Fan  Co.,- 
(C,  C.  A.  1st  Cir.  1912)  195  Fed.  498,  115 
C.  C.  A.  408. 

Proof  of  a  single  unrestricted  sale  is 
sufficient  to  establish  the  defense  of  prior 
public  use.  Consolidated  Fruit-Jar  Co. 
r.  Wright,  (1876)  94  U.  S.  92,  24  U.  S. 
(L.  ed.)  68;  Egbert  v.  Lippmann,  (1881) 
104  U.  S.  333,  26  U.  S.  (L.  ed.)  755; 
Hall  r.  Macnealc.  (1882)  107  U.  S.  90,  2 
S.  Ct.  73.  27  r.  S.  (L.  ed.)  367;  Smith, 
etc.,  Mfg.  Co.  r.  Sprague,  (1887)  123  V. 
S.  249,  8  S.  Ct.  122,  31  U.  S.  (L.  ed.) 
141;  De  Lamater  t?.  Heath,  (C.  C.  A.  2d 
Cir.  1893)  58  Fed.  414,  20  U.  S.  App.  14, 
7  C.  C.  A.  279. 

TTac  as  samples. —  It  is  sufficient  to 
show  the  prior  use  of  patented  articles, 
though  only  used  as  samples  and  shown 
to  few  persons.  Dalby  v.  Lynes,  (C.  C. 
Mass.  1894)  64  Fed.  376. 

Averment  of  time  of  public  sale  or 
prior  use. —  If  public  use  or  sale  prior  to 
the  plaintiff's  application  for  the  patent 
Is  relied  on  as  a  defense  it  must  be  alleged 
that  such  sale  or  use  was  more  than  two 
years  before  the  application.  Agawam 
Woolen  Co.  v.  Jordan.  (1868)  7  Wall. 
58.3.  19  V.  S.  (L.  ed.)  177;  Bates  r.  Coe, 
fl878)   98  r.  S.  31,  25  IT.  S.  (L.  ed.)  68. 

Prior  use  in  reissue. —  In  a  suit  for  in- 
fringement of  the  reissue  of  a  patent  the 
two  years  are  measured  from  the  date  of 
the  reissue  and  not  from  the  original  pat- 
ent. Agawam  Woolen  Co.  v.  Jordan, 
(1868)  7  Wall.  583,  19  U.  S.  (L.  ed.)  177. 

Averment  of  knowledge  or  consent. — 
An  answer  averring  public  use  and  sale 
need  not  aver  that  it  was  with  the  knowl- 
edge, consent,  and  acquiescence  of  the  in- 
ventor. Campbell  r.  New  York,  (S.  D. 
N.  Y.  1888)  35  Fed.  504. 

Allegation  of  special  matters  without 
notice. —  In  a  suit  in  equity  for  syi  in- 
junction, etc.,  for  infringement  of  letters 
patent,  where  the  answer  denies  the  in- 
fringement and  avers  a  prior  use  and  sale 
of  the  invention,  but  no  notice  is  given 
to  the  complainant  of  any  special  matters 
to  be  proved  in  support  of  such  general 
allegations,  they  will  not  be  noticed  by 
the  court.  Odiorne  v.  Denney,  (1878) 
3  iB.  &  A.  Pat.  Cas.  287,  18  Fed.  Cas.  No. 
10,431. 


Allegation  of  making  not  allegation  of 

OM. — ^An  all^ifation  in  *an  answer  in 
equity  that  a  prior  machine  was  built  by 
a  person  named  is  not  an  allegation  of 
prior  use  by  that  person.  Tatum  i?.  Eby, 
(N.  D.  Cal.  1894)  60  Fed.  408. 

The  issue  of  the  patent  is  prima  facie 
evidence  that  the  invention  it  protects 
was  not  in  public  use  or  on  sale  for  more 
than  two  years  prior  to  the  filing  of  the 
application  on  which  it  is  based,  and  that 
it  was  not  proved  to  be  abandoned.  Mast 
i;.  Dempster  Mill  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1897)  82  Fed.  327,  49  U.  S.  App.  508, 
27  C.  C.  A.  191. 

Unsupported  oral  testimony  of  a  prior 
use  is  always  open  to  suspicion,  and  it 
cannot  prevail  over  a  patent  unless  it  is 
sufficient  to  establish  such  a  use  beyond 
a  reasonable  doubt.  National  Hollow 
Brake- Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,  (C.  C.  A.  8th  Cir.  1901)  106 
Fed.  693,  45  C.  C.  A.  544;  Deering  v, 
Winona  Harvester  Works,  (1894)  155  U. 
S.  286,  15  S.  Ct.  118,  39  U.  S.  (L.  ed.) 
153;  Barbed  Wire  Patent,  (1892)  143  U. 
S.  275,  12  S.  Ct.  443,  460,  36  U.  8.  (L. 
ed. )  154 ;  Mast  v.  Dempster  Mill  Mfg.  Co., 
(C.  C.A.  8th  Cir.  1897')  82  Fed.  327, 
49  U.  S.  App.  508,  27  C.  C.  A.  191.  De 
Laval  Separator  Co.  v.  Iowa  Dairy  Sepa^ 
rator  Co.,  (C.  C.  A.  8th  Cir.  1912)  194 
Fed.  423,  114  C.  0.  A.  385. 

Laches  by  defendant. —  In  order  to 
avail  himself  of  a  defense  of  prior  use  a 
defendant  must  not  be  guilty  of  laches, 
and  in  most  cases  should  allege  such  prior 
use  in  his  original  answer.  Webster 
Loom  Co.  t'.  Higgins,  (1876)  13  Blatchf. 
.S49,  29  Fed.  Cas.  No.  17,341. 

The  defense  of  abandonment  to  the 
public  is  not  confined  to  reissued  patents, 
but  is  given  generally  by  the  statute  to 
all  patents.  Chicago,  etc.,  R.  Co.  v. 
Sayles,  (1878)  97  U.  S.  554,  24  U.  8.  (L. 
ed.)  1053;  Railway  Register  Mfg.  Co.  v. 
Broadway,  etc.,  R.  Co.,  (8.  D.  N.  Y.  1886) 
26  Fed.  522. 

Sufficient  averments  of  abandonment. 
—  The  defense  of  abandonment  should  be 
made  by  averments  to  that  effect  sufiS- 
ciently  specific  and  clear  to  be  understood 
and  not  in  general  and  indefinite  terms. 
Western  Electric  Co.  t?.  Sperry  Klectric 
(o.,  (C.  C.  A.  7th  Cir.  1893)  58  Fed.  186, 
18  U.  S.  App.  177,  7  C.  C.  A.  164. 

Estoppel  to  contest  validity  of  patent. 
— The  settlement  by  a  licensee  under  a 
patent  of  a  suit  brought  against  it  for 
infringement  of  another  patent  does  not 
estop  its  licensor,  who  was  not  a  party, 
and  did  not  participate  in  the  settlement, 
from  subsequently  contesting  the  validity 
of  the  patent  sued  on.  Automatic  Rack- 
ing Mach.  Co.  V.  White  Racker  Co.,  (N. 
D.  111.  1906)  145  Fed.  643.  Even  if  the 
assignor  of  a  patent  be  estopped  as  against 
the   assignee  to  deny   its  validity,  it  is 
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opon  to  him  in  a  suit  for  infringement  to  are  not  violations.     Aberthaw  Constr.  Go. 

show  the  prior  Istate  of  the  art  a«  bearing  v,  Ransome,   (1906)    192  Mass.  434,  78  N. 

on  the  construction  and  scope  of  the  pat-  E.  485. 
ent,   and   to   show  that  the  acta   alleged 

Sec.  4921 .  [Power  of  courts  to  grant  injunctions  and  estimate  dam- 
ages.] The  several  courts  vested  with  jurisdiction  of  cases  arising  under 
the  patent  laws  shall  have  power  to  grant  injunctions  according  to  the 
course  and  principles  of  courts  of  equity,  to  prevent  the  violation  of  any 
right  secured  by  patent,  on  such  terms  as  the  court  may  deem  reasonable ; 
and  upon  a  decree  being  rendered  in  any  such  case  for  an  infringement  the 
complainant  shall  be  entitled  to  recover,  in  addition  to  the  profits  to  be 
accounted  for  by  the  defendant,  the  damages  the  complainant  has  sus- 
tained thereby ;  and  the  court  shall  assess  the  same  or  cause  the  same  to  be 
assessed"  under  its  direction.  And  the  courts  shall  [have]  the  same  power 
to  increase  such  damages,  in  its  discretion,  as  is  given  to  increase  the  dam- 
ages found  by  verdicts  in  actions  in  the  nature  of  actions  of  tre^ass  upon 
the  ease.  But  in  any  suit  or  action  brought  for  the  infringement  of  any 
patent  there  shall  be  no  recovery  of  profits  or  damages  for  any  infringe- 
ment committed  more  than  six  years  before  the  filing  of  the  bill  of  com- 
plaint or  the  issuing  of  the  writ  in  such  suit  or  action,  and  this  provision 
shall  apply  to  existing  causes,  of  action.     [B.  8,] 

Act  of  July  8,  1870,  ch.  2.S0,  16  Stat.  L.  206.  This  section  was  amended  to  read  as 
above  by  the  Act  of  March  3,  18»7,  ch.  391,  §  6,  29. Stat.  L.  694.  The  amendment  con- 
sistod  in  the  addition  of  the  laj9t  provision,  beginning  with  the  words,  "  But  in  any  suit 
or  action,"  to  the  end  of  the  section. 

The  cases  construing  this  section  on  the  subject  of  parties,  who  may  sue,  and  who 
liable  to  suit,  and  damages,  will  be  found  in  the  notes  under  R.  S.  sec.  4919,  supra, 
p.  28S. 

As  to  the  courts  vested  with  jurifsdiction  in  patent  cases  see  JjJmoiASY. 


I.  General  equitable  jurisdiction,  326 
II.  Joinder  of  causes  of  action,  332 

III.  Pleadings,  334 

IV.  Injunctions,  340 

V.  Decree  and  award,  355 
VI.  Costs,  368 
Vlf.  Limitations  and  laches,  370 

I.  General  Equitable  JuaiHwcynoN 

Jumdiction  —  Equity  alone  may  re- 
strain.—  If  restramt  of  infringement  is 
sought  a  court  of  c-quity  is  the  only  tri- 
bunal which  can  aiford  the  relief,  and  a 
party  may  involve  the  jurisdiction  of 
equity  for  this  purpose  though  he  has 
the  right  to  an  action  at  law  f(»r  dam- 
ages. Motte  r.  Bennett,  (1849)  2  Fish. 
Pat,  Cas.  642,  17  Fed.  Gas.  No.  9,884;  Mc- 
Millin  V.  Barclav,  (1871)  5  Fish  Pat.  Cas. 
189,  16  Fed.  C^as.  No.  8,902;  BurdeU  v. 
ComstocK,  (S.  D.  Ohio  1883)  15  Fed.  395; 
Bragg  r.  Stockton,  (C.  C.  Cal.  1886)  27 
Fed.  509;  Goodyear  v.  Hullihen,  (1867) 
2  Hughes  492,  10  Fed.  Caa.  No.  5,573; 
Sherman  r.  Nutt,  (C.  C.  Conn.  1S88)  35 
Fed.  149;  Brooks  v.  Miller,  (W.  B.  Mich. 
1886)  28  Fed.  617;  Wise  r.  Grand  Ave. 
R.  Co.,  (W.  D.  Mo.  1888)  33  Fed.  277. 

A   bill   to  rvsiain  cnficipctcd  infringe- 
ment gives  a  court  of  equity  jurisdiction, 


though  no  infringements  faftve  beeo  com- 
mitted and  possibly  may  not  be.  Canton 
Steel  Roofmg  Co.  v.  Kanneberg,  (N.  D. 
Ohio  1892)  51  Fed.  699;  Winchester  Re- 
peating Arms  Co.  r.  American  Buckle, 
etc.,  Co.,  (C.  C.  Conn.  1893)  54  Fed.  703; 
Woodworth  v.  Stone,  (1845)  3  Story  740, 
30  Fed.  Cas.  .\o.  18,021;  Henael  v.  Call: 
fornia  Electrical  Works,  (CCA.  9th  Cir. 
1892)  51  Fed.  754,  7  U.  S.  App.  239,  2  C 
C.  A.  495,  affirming  (N.  D.  Cal.  1891) 
48  Fed.  375.  Acts  done  by  parties  either 
in  the  way  of  accomplished  use  of  an  in- 
vention or  threats  to  make  use  of  the 
same  prior  to  the  date  of  the  patent  are 
not  such  evidence  of  an  infringement  as  to 
entitle  the  owner  of  the  patent  to  a  de- 
cree. If,  however,  such  use  or  threats  to 
make  use  of  such  invention  are  of  such 
character  as  to  fairly  justify  the  infer- 
ence that  the  use  thereof  was  intended 
to  be  continued  after  the  patent  should 
be  issued,  the  patentee  would  be  entitled 
to  a  decree  enjoimng  the  carrying  out  of 
such  threats.  Brill  r.  St.  Louis  Car  Co., 
(E.  D.  Mo.  1897)  80  Fed.  909. 

Action  for  damages. — An  action  to  re- 
cover damages  and  royalty  for  the  in- 
fringement of  a  patent  can  only  be  main- 
tained at  law.    De  Forest  r.  Collins  Wire- 
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Urn  Telephone  Co.,  (0.  G.  N.  J.  1909)   174 
Fed.  821. 

Inadequate  remedy  at  law. —  If  the 
remedy  at  law  is  not  adequate  the  party 
whose  patent  has  been  infriu*i:ed  may  re- 
sort to  equity  for  relief  by  injunction. 
McMiUin  r.  Barclav,  (1871)  5  Fish.  Pat. 
(.:as.  189,  16  Fed.  Gas.  No.  8,902;  Bicknell 
r.  Todd,  (1851)  &  McLean  2at(,  3  Fed. 
Cas.  No.  1,2«9;  Motte  i;.  Bennett,  (1849) 
2  Fish  Pat.  Oas.  642,  17  Fed.  Gas.  No. 
9,884;  Brick  v.  Staten  Island  R.  Co., 
(S.  D.  N.  Y.  1886)  26  Fed.  553;  liragg 
t\  Stockton,  (C.  G.  Gal,  1886)  27  Fed. 
509;  Spaulding  r.  Page,  (1871)  1  8awy. 
702.  22  Fed.  Gas.  No.  13.219;  Brooks  v. 
Miller,  (W.  D.  Mich.  1886)  28  Fed.  617; 
Henzei  v.  California  Electrical  Works. 
(C.  C.  A.  9th  Gir.  1892)  51  Fed.  754,  7 
U.  S.  App.  239,  2  G.  C.  A.  495,  affirmed 
(N.  D.  Gal.  1891)  48  Fed.  375;  Jonathan 
Mills  Mfg.  Co.  V.  Whitehurst,  (S.  D.  Ohio 
1893)  56  Fed.  »89. 

Adequate  remedy  at  law. — If  the  remedy 
at  law   is   adequate,  equitable   interposi- 
tion is  not  necessary  or  proper.     Smith 
r.  Sands,    (W.   D.   Mich.    1885)    24   Fed. 
470;  New  York  Belting,  etc.,  Co.  v.  New 
Jersey  Car-Spring,  etc.,  Co.,   (S.  P.  N.  Y. 
1891)    47    Fed.    504;    Sanders   v.   Logan, 
(1861)  2  Fish.  Pat.  Cas.  167,  21  Fed.  Cas. 
No.  12,295;   Wise  r.  Grand  Ave.  R.  Co., 
(W.  D.  Mo.  1888)   33  Fed.  277;  Vaughan 
t.  East  Tennessee,  etc.,  R.  Co.,   (1877)    1 
Flipp.    621,    28,  Fed.    Cas.    No.     16,898. 
Where,  on  the  hearing  of  a  suit  in  equity 
for  infringement  of  a  patent,  in  whidi  an 
injunction  and  accounting  were  askedi  it 
was  shown  that  defendant  made  and  used 
but  one  of   the  patented   articles  about 
which  there  was  any  dispute  as  to  com- 
plainant's consent,  and  that  a  royalty  for 
its  use  was  agreed  on,  which  defendant 

Sromised  to  pay,  and  there  was  no  evi- 
ence  of  defendant's  insolvency,  or  of  any 
profits  to  be  accounted  for,  or  tending  to 
show  any  threat  or  intention  to  use  the 
patented  article  without  complainant's 
consent,  the  bill  was  properly  dismissed, 
on  the  ground  that  no  case  was  shown  for 
the  exercise  of  equitable  jurisdiction. 
Plotte  r.  Loa  Angeles  Central  Oil  Co.,  (G. 
C.  A.  9th  Cir.  1906)  143  Fed.  901,  76  C. 
C.  A.  7.  Allegations  in  a  bill  for  in- 
fringement that  complainant  derivea  his 
benefit  from  his  patent'  through  limited 
granting  of  licenses  does  not  deprive 
equity  at  jurisdiction  by  showing  that  he 
has  an  adequate  remedy  at  law  where  it 
does  not  appear  that  there  is  a  fixed  li- 
cense fee  for  all  users.  Peters  r.  Chicago 
Biscuit  Oo.,  (N.  D.  111.  1906)  142  Fed. 
779.  A  bill  for  infringement  of  a  patent 
which  charges  past  infringement  only  and 
contains  no  allegations  of  present  or 
tliTeatened  infringement,  does  not  st^ate  a 
case  within  the  jurisdiction  of  a  court  of 
equity,  when  taken  in  connection  with 
a  plea  denying  any  infringement  since 
more  than  a. year  prior  to  the  filing  of 


the  bill,  and  with  the  fact  that  the  patent 
expired  before  the  hearing..  Weston  Elec- 
trical Instrument  Co.  v.  Vallee  Bros.  Elec- 
trical Co.,  (C.  C.  N.  J.  1906)  145  Fed. 
534. 

DvmMnd  for  injunction.^ Where  a  bill 
allying  infringement  of  an  unexpired  pat- 
ent demands  damages  and  a  permanent 
injunction,  equity  has  jurisdiction.  Victor 
Talking  Macn.  Go.  r.  American  Grapho- 
phone  Co.,  (S.  D.  N.  Y.  1906)  140  Fed. 
860,  affirmed  (G.  C.  A.  2d  Cir.  1906)  145 
Fed.  350,  7  C  C  A.  180. 

General  ground  of  equitable  jurisdiction. 
—  Courts  of  equity  are  given  jurisdiction 
in  patent  cases  by  the  power  to  issue  in- 
junctions, and  the  necessity  of  the  exer- 
cise of  this  power  is  the  most  general 
ground  for  such  equitable  Interposition. 
Root  1?.  Lake  Shore,  etc.,  R.  Co.,  (1882) 
105  U.  S.  189,  26  U.  S.  (L.  ed.)  976; 
Asbestine  Tiling,  etc.,  .Co.  v.  Hepp,  (G.  C. 
Ore.  1889)   39  Fed.  324. 

Dependent  on  relief  by  injunction. — 
Equitable  jurisdiction  in  patent  cases  is 
usually  dependent  on  relief  by  injunction, 
and.  a  court  of  equity  will  not  take  cog- 
nizance of  such  suits  except  where,  it  in- 
volvea  injunctive  relief.  Root  v.  Lake 
Shore,  etc.,  B.  Co.,  (1882)  105  U.  S.  189, 
26  U.  S.  (L.  ed.)  975;  Woodmanse,  etc., 
Mfg.  Co.  V.  Williams,  (C.  C.  A.  6th  Cir. 
1896)  68  Fed.  489,  37  U.  S.  App.  109,  16 
C.  C,  A.  520;  Hewitt  r.  Pennsylvania  Steel 
Co.,  (E.  D.  Pa.  1885)  24  Fed.  367;  Sayles 
V.  Richmond,  etc.,  R.  Co.,  ( 1879)  3  Hughes 
172,  21  Fed.  Cas.  No.  12,424.  Contra, 
Nevins  v.  Johnson,  (1863)  3  Blatchf.  80, 
18  Fed.  Cas.  No.  10,136;  Perry  r.  Corning, 
(1870)  7  Blatchf.  195,  19  Fed.  Cas.  No. 
11,004;  Imlav  v.  Norwich,  etc.,  R.  Co., 
(1858)  4  Blatchf.  227,  13  Fed.  Cas.  No. 
7,012;  Vaughan  v.  East  Tennessee,  etc., 
R.  Co.,  (1877)  1  Flipp.  621,  28  Fed.  Cas. 
No.  16,898;  Atwood  v.  Portland  Co.,  (C. 
C.  Me.  1880)   10  Fed.  283. 

Equitable  relief  other  than  through  in- 
junction.—  In  patent  suits  grounds  of 
equitable  relief  may  arise  other  than  by 
way  of  injunction,  as  where  the  title  of 
the  complainant  is  equitable  merely,  or 
equitable  interposition  is  necessary  on 
account  of  the  impediments  which  prevent 
a  resort  to  remedies  purely  legal;  such 
an  equity  may  arise  out  of  and  inhere 
in  the  nature  of  the  account  itself,  spring- 
ing from  special  and  peculiar  circum- 
stances which  disable  the  patentee  from 
a  recovery  at  law  altogether,  or  render  his 
remedy  in  a  legal  tribunal  difficult,  inade- 
quate, and  incomplete;  such  cases  cannot 
be  defined  more  exactly  and  each  case 
must  rest  upon  its  own  particular  circum- 
stances as  furnishing  a  clear  and  satis- 
factory ground  of  exception  from  the  gen- 
eral rule.  Root  V.  Lake  Shore,  etc.,  R. 
Co.,  (1882)  105  U.  S.  189,  26  U.  S.  (L. 
ed.)  975. 

Determination  of  right  to  patent  prior 
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to  injunction. — An  injunction  will  not  be 
granted  ordinarily  where  the  right  to  a 
patent  has  not  been  settled  by  a  nuit  at 
law,  unless  the  patent  has  been  established 
by  long  use  or  acquiescence  itr  tiie  court 
can  see  that  the  plaintiff's  right  is  clear. 
Crowell  r.  Hailow,  (1878)  3  B.  &  A.  Pat. 
Cas.  478,  6  Fed.  Ca«.  No.  3,444 ;  National 
Cash   Register  Co.   t.   Boston   Cash   Indi- 
cator, etc.,  Co.,  (C.  C.  Mass.  185)0 »  41  Fed. 
144;  Serrell  v.  Collins,   (1857)  4  Blatchf. 
61,  21  Fed.  Cas.  No.   12,671;   Mitchell  t*. 
Barclay,   (1860)    17   Fed.  Cas.  No.  9,659; 
Earth  Closet  Co.  v.  Fenner,  (1871)  5  Fish. 
Pat.  Cas.  15,  8  Fed.  Cas.  No.  4,249;  Sul- 
livan v.  Redfield,   (1825)    1  Paine  441,  23 
Fed.  Cas.  No.  13,597;  Brooks  f.  Bicknell, 
(1845)   4  McLean  70,  4  Fed.  Cas.  No.  1,- 
946;  Washburn  r.  Gould,  (1844)   3  Story 
122,  29  Fed.  Cas.  No.   17,214;   Brown  v. 
Hinkley,    (1873)    6   Fish.   Pat.   Cas.   370, 
4  Fed.  Cap.  No.  2,0l2;  Hurlburt  v.  Carter, 
(N.  D.  N.  Y.  1889)   39  Fed.  802;   Foster 
V.  Crossin,  (C.  C.  R.  1.  1885)  23  Fed.  400; 
Bryan  v.  Stevens,  (1841  )  4  Fed.  Cas.  No. 
2,666a;  Bowers  Dredging  Co.  t\  New  Cork 
Dredging  Co.,  (C.  C.  Wash.  1896)  77  Fed. 
980;    Williams    v.    Breitling    Metal-Ware 
Mfg.  Co.,  (C.  C.  A.  7th  Cir.  1896)  77  Fed. 
285,  46  U.  S.  App.  254,  23  C.  C.  A.  171; 
Union    Switch,   etc.,   Co.   v.   Philadelphia, 
etc.,  R.   Co.,    (E.    D.   Pa.   1896)    75   Fed. 
1004;    Hockholzer    r.    Eager,     (1873)     2 
Sawv.  361,  12  Fed.  Cas.  No.  6,566;  Stahl 
j;.  Williams,   (C.  C.  Conn.  1896)   52  Fed. 
648;    Bradlev,   etc.,   Mfg.    Co.   i;.   Charles 
Parker  Co.,  '(C.  C.  Conn.   1883)    17  Fed. 
240.     If  there  has  been  no  decision  on  the 
patent  by  a  I'nit<Hi  States  court   on  the 
merits,  the  party  is  driven  to  show  that 
his  patent  went  into  use  undisputed,  for 
a  sufficient  time,  to  raise  a  prima  facie 
case  in  his  favor.     Kirby  Bung  Mfg.  Co. 
r.  White,   (E.  D.  Mo.  1880)    1  Fed.  604. 
And  see  White  r.  S.  Harris,  etc.,  Mfg.  Co., 
(C.  C.  Mass.  1880)   3  Fed.  161;  Bradley, 
etc.,  Mfg.  Co.  r.  Charles  Parker  Co.,   (C. 
C.    Conn.    1883)     17    Fed.    240;    De   Ver 
Warner  v.  Bassett,   (C.  C.  Conn.  1881)   7 
Fed.  468;  Potter  v.  Muller,  (1864)  2  Fish. 
Pat.   Cas.  4G5,   19  Fed.  Cas.   No.   11,334; 
Tapan  v.  National  Bank-Note  Co.,  (1861) 
2  Fish.  Pat.  Cas.   195,  24   Fed.  Cas.  No. 
14,100;  Grover,  etc..  Sewing  Mach.  Co.  t?. 
Williams,   (1860)    2  Fish.  Pat.  Cas.  133, 
11  Fed.  Cas.  No.  5,847 ;  North  r.  Kershaw, 
(1857)    4  Blatchf.   70,   18   Fed.   Cas.  No. 
10,311;   Dickerson  i\   De  La  Vergne  Re- 
frigerating Mach.  Co.,  (S.  D.  N.  Y.  1888) 
35  Fed.  143. 

"Suspicion"  of  infringement  is  not 
enough  to  justify  an  order  for  inspection 
of  the  defendant's  alleged  infringing  ma- 
chines and  to  compel  the  defendant  to  fur- 
nish samples  of  its  product.  Eibel  Proc- 
ess Co.  V.  Remington-Martin,  (N.  D.  N.  Y. 
1912)    197  Fed.  760. 

Necessity  of  action  at  law  to  determine 
title. — A  patentee  will  not  be  compelled 


to  sue  at  law  and  there  establish  the 
title  or  validity  of  his  patent  before  ob- 
taining equitable  relief,  and  if  the  plain- 
tiff's right  is  sufficiently  shown  by  the 
presumptions  arising  in  the  case,  or  that 
question  is  itself  decided  by  the  court  of 
cHjuity,  a  preliminary  or  final  injunction 
may  issue  without  tne  aid  of  a  court  of 
law.  :\tcrov  V.  Nelson,  (1887)  121  U.  S. 
484.  7  S.  Ci.  1000,  30  U.  S.  (L.  ed.)  1017; 
Cochrane  i\  Deener,  (1876)  94  U.  S.  780, 
24  U.  S.  (L.  ed.)  139;  Motte  c.  Bennett, 
(1841»)  2  Fish.  Pat.  Cas.  642,  17  Fed. 
Cas.  No.  9,884;  Weston  t\  White,  (1876) 
13  Blatchf.  447,  29  Fed.  Cas.  No.  17,459; 
Buck  r.  Cobb,  (1847)  Brun.  Col.  Cas. 
560,  4  Fed.  Cas.  No.  2,079;  McMillin  v. 
Barclay,  (1871)  6  Fish.  Pat.  Cas.  189,  16 
Fed.  Cas.  No.  8,902;  Sullivan  v.  Redfield, 
(1825)  1  Paine  441,  23  Fed.  Cas.  No. 
13,597;  Washburn  v.  Ck)uld,  (1844)  3 
Story  122,  29  Fed.  Cas.  No.  17,214; 
Buchanan  v.  Howland,  (1863)  5  Blatchf. 
151.  4  Fed.  Cas.  No.  2,074;  Brooks  v, 
Norcross,  (1851)  2  Fish.  Pat.  Cas.  661, 
4  Fed.  Cas.  Na  1, 95  7;  Goodyear  t\ 
Hullihen,  (1867)  2  Hughes  492,  *10  Fed. 
Cas.  No.  5,573;  Blanchard  v.  Reeves, 
(18.50)  1  Fish.  Pat.  Cas.  103,  3  Fed.  Cas. 
No.  1,515;  Siekels  v.  Gloucester  Mfg.  Co., 
(1856)  4  Blatchf.  229,  note,  22  Fed.  Cas. 
No.  12,841;  Doughty  r.  West,  (1866)  2 
Fish.  Pat.  Cas.  553,  7  Fed.  Cas.  No. 
4,029;  Goodyear  v.  Day,  (1852)  2  Wall. 
Jr.  283,  10  Fed.  Oas.  No.  5,569;  Siekels 
f.  Mitchell,  (1857)  3  Blatchf.  548,  22 
Fed.  Cas.  No.  12,835;  Goodyear  v.  Cen- 
tral R.  Co.,  (1853)  2  Wall.  Jr.  366,  10 
Fed.  Cas.  No.  5,563;  Foster  r.  Crossin, 
(C.  C.  R.  1.  1885)  23  Fed.  400;  Blount  t?. 
Societe  Ancmvme,  etc.,  (C.  C.  A.  6th  Cir. 

1892)  63  Fed.  98,  6  U.  S.  App.  335,  3 
C.  C.  A.  455;  Wise  r.  Grand  Ave.  R.  Co., 
(W.  D.  Mo.  1888)  33  Fed.  277;  Gary 
Mfg.    Co.    r.    De    Haven,    (E.    D.    N.    Y. 

1893)  68  Fed.  786. 

Prior  action  at  law  within  discretion  of 
court. —  In  suits  in  equity  to  restrain  the 
infringements  of  patents  a  jury  trial  is 
not  a  prerequisite  for  the  court's  action 
by  constitutional  or  statutory  provisions 
or  by  rules  of  practice.  The  question  is 
one  depending  upon  the  sound  discretion 
of  the  court,  regulated  by  the  oonsidera^ 
tion  of  whether  the  case  is  so  dear  and 
so  free  from  objection  upon  the  grounds 
of  equitable  consideraticMi  that  the  court 
ought  to  interfere  by  injunction  without 
a  previous  trial  at  law,  or  whether  it 
ought  to  wait  until  the  legal  title  haa 
been  established.  Where  the  case  is 
clear  and  without  reasonable  doubt, 
where  the  bill  states  a  clear  right  to  the 
thing  patented,  which,  together  with  the 
alleged  infringement,  is  verified  by  affi- 
davit, and  where  a  plaintiff  has  been  in 
possession  of  it  by  having  sold  or  used  it 
in  part  or  in  the  whole,  the  court  will 
grant  an  injunction  and  continue  it  until 
the    further    hearing    or    further    order 
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without  sending  the  plaintiff  to  law  to 
try  his  right.  And  vie  rule  applies  as 
well  to  a  bill  brought  by  an  assignee  as 
by  the  original  inventor.  Motte  v.  Ben- 
nett, (1840)  2  Fish.  Pat.  Ca«.  642,  17 
Fed.  Cas.  No.  »,884. 

Action  at  law  not  necessary  to  juris- 
fiction. —  It  is  within  the  discretion  of  a 
court  of  equity,  however,  to  require  a 
trial  of  an  action  at  law  before  it  vnll 
proceed,  but  this  is  not  necessary  to  the 
exercise  of  its  Jurisdiction.  Wise  r. 
Grand  Ave.,  R.  Co.,  (W.  D.  Mo.  1888) 
33  Fed.  277;  Howe  v.  Williams,  (18«3) 
2  Cliff.  245,  12  Fed.  Cks.  No.  6,778; 
Bryan  v.  Stevens,  (1841)  4  Fed.  Cas.  No. 
2,066flr;  Allen  v.  Sprague,  (1860)  1 
Biatchf.  667,  1  Fed.  Cfas.  No.  238;  Booth 
V.  Garelly,  (1847)  1  Biatchf.  247,  3  Fed. 
Cas.  No.  1,646. 

General  statement  of  rale. —  The  rule 
appears  to  be  in  cases  of  injunctions  in 
patent  cases  that  where  the  bill  states  a 
rlear  right  to  the  thing  patented,  which, 
together  with  the  alleged  infringement, 
is  verified  by  affidavit,  and  if  the  plaintiff 
has  been  in  possession  of  it  by  having 
need  or  sold  it  in  part  or  in  the  whole, 
the  court  will  grant  an  injunction  and 
continue  it  until  the  hearing  or  further 
order  without  sending  the  plaintiff  to 
law  to  try  his  right.  But  if  there  ap- 
pears to  be  a  reasonable  doubt  as  to  the 
plaintiff's  right,  or  to  the  validity  of  the 
patent,  the  court  will  require  the  plain- 
tiff to  try  his  title  at  law;  sometimes  ac- 
compani^  with  an  order  to  expedite  the 
trial;  and  wiU  permit  him  to  return  for 
an  account  in  case  the  trial  at  law  should 
be  in  his  favor.  Ogle  v,  Ege,  (1826)  4 
Wash.  584,  18  Fed.  Cas.  No.  10,462. 

Question  dependent  on  construction  of 
patent  by  court. —  Where,  on  a  motion 
for  an  injunction  to  restrain  an  infringe- 
ment, the  fact  is  involved  in  considerable 
doubt,  it  may  be  sent  to  the  jury  to  be 
determined.  But  where  it  is  intimately 
connected  with  inferences  to  be  drawn 
from  the  changes  in  the  specification  and 
claim  as  presented  in  the  reissued  patent, 
when  compared  with  the  original,  and  the 
significance  of  these  inferences  must  de- 
pend more  or  less  on  the  construction  to 
be  given  to  the  instrument  by  the  court, 
there  is  no  occasion  for  the  intervention 
of  a  jury  for  the  purpose 'of  determining 
the  facts  of  the  identity  of  these  inven- 
tions described  in  the  old  and  new  pat- 
ents. Poppenhusen  p.  Falke,  (1861)  4 
Biatchf.  4ft3,  19  Fed.  Cas.  No.  11,279. 

Conflicting  evidence  of  yalidity. —  On  a 
nK>tion  for  final  injunction  to  restrain 
the  infringement  of  patent  rights,  the 
court  need  not  always  have  a  verdict  at 
law  before  granting  the  injimction. 
Where  acieotinc  experts  give  conflicting 
testimony,  the  testimony  ought  to  be  at- 
tentively examined,  and  the  testimony  of 
each  witness  carefully  compared  with 
that  of  every  other  and  the  facts  of  the 


caae,  and  the  whole  evidence  ought  then 
to  be  made  the  subject  of  deliberate  con- 
sideration. This  can  be  better  done  by  a 
judge  in  vacation  than  by  a  jury  at  term ; 
and,  as  a  general  rule,  a  judge  is  better 
qualified  than  an  ordinary  jury  to  inves- 
tigate and  determine  disputed  questions 
depending  in  part  on  the  principles  and 
facts  of  chemistry  and  natural  philoso- 
phy. Buchanan  t;.  Howland,  (1863)  6 
ulatchf.  161,  4  Fed.  Oas.  No.  2,074. 

Defendant  claiming  by  adverse  title. — 
Where  defendant  has  been  in  possession 
of  the  patent  for  considerable  time  and 
claims  by  adverse  title,  it  is  held  that 
an  injunction  will  not  be  granted  until 
the  right  is  first  settled  at  law.  Cooper 
V,  Mattheys,  (1842)  6  Fed.  Cas.  No. 
3,200. 

Discretion  of  court. — ^The  power  to 
grant  a  preliminary  injunction  should 
always  be  exercised  with  the  greatest  care 
and  caution.  An  application  therefor  is 
always  addressed  to  the  sound  discretion 
of  the  court.  Gillette  Safety  Razor  Co.  v. 
Durham  Duplex  Raeor  Co.,  (D.  C.  N.  J. 
1912)   197  Fed.  674. 

Verdict  and  judgment  sustaining  pat- 
ent.—  Ordinarily  a  verdict  and  judgme^nt 
sustaining  a  patent  are,  in  a  suit  for  an 
injunction,  controlling  over  the  discre- 
tion of  the  judge.     Wells  r.  GiU,  (1872) 

6  Fish.  Pat.  Cas.  89,  29  Fed.  Cas.  No.  17,- 

Allegations  of  determination  at  law. — 
A  party  who  relies  upon  the  verdict  of  a 
jury  and  the  judgment  of  a  court  of  law 
for  the  establi^ment  of  his  title  to  a  pat- 
ent must  allege  in  his  bill  in  equity  for 
an  injunction  to  prevent  infringement 
that  such  proceedings  at  law  have  taken 
place.  Parker  v.  Brant,  (1860)  1  Fish. 
Pat.  Cas.  58,  18  Fed.  Cas.  No.  10,727. 

Bona  fide  and  complete  trial  at  law 
necessary. —  In  a  bill  in  equity  to  re- 
strain an  infringement  an  allegation  in  re- 
lation to  an  action  at  law  should  not  be 
made  the  foundation  of  the  proceedings  in 
equity  unless  the  action  at  law  was  thor- 
oughly tried,  and  unless  it  was  not  only 
bona  fide,  but  all  the  steps  taken  show, 
so  far  as  a  record  can  show,  a  bona  fide 
trial  and  complete  iudgment.  Doughty 
V,  West,  (1865)  2  Fish.  Pat.  Cas.  663,  7 
Fed.  Cas.  No.  4,029. 

The  verdict  of  a  jury  is  not  conclusive 
on  an  application  for  an  injunction.  Day 
r.  Hartshorn,  (1865)  3  Fish.  Pat.  Cas.  32, 

7  Fed.  Cas.  No.  3^83. 

Weight  of  verdict.  -  -The  verdict  of  a 
jury,  however,  is  entitled  to  great  weight. 
Burr  v.  Prentiss,  ( li863)  4  Fed.  Cas.  No. 
2,194. 

Pending  motion  for  a  new  trial,  bill  of 
exceptions,  or  writ  of  error. — Where  in  an 
action  at  law  in  a  patent  case  a  verdict 
has  been  rendered  for  the  plaintiff  and  a 
motion  for  a  new  trial  made,  it  is  the 
prp.ctice  of  a  court  of  equity  to  refuse  a 
motion  of  the  plaintiff  for  an  injunction 
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until  the  motion  for  a  new  trial  at  law 
has  been  determined,  and  the  pendency  of 
a  bill  of  exceptions  and  writ  of  error 
should  have  the  same  effect  bo  far  as  the 
grant  of  an  injunction  is  concerned. 
Either  the  motion  for  a  new  trial  or  the 
writ  of  error  may  be  disregarded  by  the 
jud^  if  his  conscience  is  satisfied,  but 
ordinarily  neither  thould  be.  Day  v. 
Hartshorn,  (1855)  3  Fish.  Pat.  Gas.  32,  7 
Fed.  Cas.  No.  3,683. 

Res  judicata  aa  to  infrfnsement. — ^The 
question  of  infringement  must  be  deter- 
mined on  the  particular  facts  in  any 
given  case,  regard  being  had  to  the  scope 
of  the  claims  as  governed  by  their  lan- 
guage and  the  liberality  or  strictness  of 
construction  properly  applicable  to  them. 
But  this  is  subject  to  the  qualification 
that  where  in  the  earlier  adjudication  of 
the  patent  a  rule  determining  infringe- 
ment or  noninfringement  upon  a  given 
state  of  facts  has  b^n  laid  down  or  recog- 
nized by  the  appellate  court,  the  lower 
court  in  subsequently  dealing  with  the 
same  patent  on  a  similar  or  substantially 
similar  state'  of  facts  is  aa  much  bound 
to  follow  such  rule  of  infringement 
as  to  recognize  the  validity  of  the  patent 
theretofore  upheld  by  the  higher  court. 
Byerlev  V:  Ellis  Co.,  (C.  C.  Del.  1911)  1»0 
Fed.  7^2.  See  also  Sohmeiser  Mfg.  Co. 
r.  Lilly,  (C.  C.  Ore.  1»U)   ISO  Fed.  e3l. 

Where  the  patents  sued  on  are  not  pio- 
neer patents,  and  do  not  embody  a  pri- 
mary invention,  but  are  only  improve- 
ments on  the  prior  art,  and  defendant's 
machines  can  be  differentiated,  the  charge 
of  infringement  cannot  be  maintained. 
Johnson  r.  Johnson,  (C.  C.  N.  J.  1911) 
190  Fed.  20. 

Aocovnt  of  profits  and  danuges. — An 
account  of  profits  and  damages  cannot  be 
sought  in  eqUitv  except  as  an  incident  to 
injunctive  relief.  Root  r.  Lake  Shore,  etc., 
R.  Co.,  (1882)  105  U.  S.  189,  26  U.  S. 
(L.  ed.)  975;  Merriam  v.  Smith,  (C.  C. 
Mass.  1682)  11  Fed.  588;  Spring  v.  Do- 
mestic Sewing-Mach.  Co..  (C.  C.  X.  J. 
1882)  13  Fed.  446;  Ixird  r.  Whitehead, 
etc.,  Mach.  Co.,  (C.  C.  Mass.  1885)  24 
Fed.  801;  Germain  f.  Wilgus,  (C.  C.  A. 
9th  Cir.  1896)  67  Fed.  5«»7,  29  V.  S.  App. 
564,  14  C.  C.  A.  561;  Woodmanse,  etc., 
Mfg.  Co.  r.  Williams,  (C.  C.  A.  6th  Cir. 
1896)  68  Fed.  489,  37  U.  S.  App.  109,  16 
C.  C.  A.  520. 

Where  an  aa^ount  of  profits  is  not  nee- 
rsswry,  but  compensation  is  to  be  afforded 
by  fixed  damages,  the  jurisdiction  of 
equitv  cannot  be  invoked.  Sanders  c, 
Logan,  (1^1)  2  Fish.  Pat.  Cas.  167,  21 
Fed.  Cas.  No.  12,295;  Vaughan  r.  Central 
Pao.  K.  Co..  (1877)  4  Sawy.  280,  28  Fed. 
Cas.  No.  16,897. 

The  mere  intricacy  of  an  accotunt  aras- 
ing  from  the  infringement  of  patents  will 
not  furnish  grouna  for  equitable  inter- 
ference in  the  abRcnce  of  jurisdiction  of 
the  principal  causes  of  which  the  account 


is  only  an  incidoDt.    Creamer  c.  Bawero» 
(C.  C.  Del.  Ig67)  30  Fed.  186;  Adams  t?. 
Bridgewater  Iron  Co.,  (C.  C.  Mass.  1886) 
26  Fed.  324. 

Recovery  of  profits  «s  ground  for  equi* 
table  jurisdiction. —  The  fact  that  profits 
are  recoverable  in  a  suit  in  equity  for 
infringement  of  a  patent  under  this  sec- 
tion and  not  in  an  action  at  law,  while 
not  in  itself  any  basis  for  equitable  juris- 
diction, is  a  reason  why  that  jurisdiction 
should  not  be  relinquished  when  it  may 
be  upheld  on  other  grounds.  Thomson- 
Houston  Electric  Co.  v,  Electrose  Mfg. 
Co.,  (E.  D.  N.  Y.  1907)  166  Fed.  543. 

Scope  of  equitable  relief. — When  equity 
has  obtained  jurisdiction  of  a  suit  for 
an  iajunction  it  may  completely  dispose  of 
the  case,  taking  an  account  of  the  profits 
or  awarding  damages,  or  doing  both.  Mc- 
Millin  V,  St.  Louis,  ete.,  Transp.  Co.,  (£. 
D.  Mo.  1883)  18  Fed.  260;  Canton  8teel 
Roofing  Co.  r.  Kanneberg,  (N,  D.  Ohio 
1802)  51  Fed.  699;  Brooks  v.  Miller,  (W. 
D.  Mich.  1886)  26  Fed.  616;  Untermeyer 
V.  Freund,  (C.  C.  A.  2d  Cir.  1893)  58  Fed. 
.206,  20  U.  S.  App.  32,  7  C.  C  A.  183; 
Avery  v.  Wilson,  (W.  D.  N.  C.  1884)  20 
Fed.  866;  Consolidated  Oil  Well  Packer 
Co.  t\  Eaton,  etc.,  Co.,  (C.  C.  Conn.  1882) 
12  Fed.  805;  Burdell  v,  Comstock,  (S.  D. 
Ohio  1883)  16  Fed.  396;  Pirkl  r.  Smith, 
(E.  D.  N.  Y.  1890)  42  Fed.  410;  Wise 
r.  Grand  Ave.  R.  Co.,  (\\.  D.  Mo.  1888) 
33  Fed.  277;  Bragg  t\  Stockton,  (C.  C. 
Cal.  1886)  27  Fed.  509;  Asbestine  Tiling, 
etc.,  Co.  V,  Hepp,  (C.  C.  Ore.  1889)  39 
Fed.  324;  Adams  r.  Howard,  (1884)  22 
Blatchf.  (U.  S.)  47;  Motte  f.  Bennett, 
(1849)  2  Fish.  Pat.  Cas.  642,  17  Fed. 
Cas.  No.  9,884;  Goodyear  r.  HuUihen, 
(1867)  2  Hughes  492,  10  Fed.  Cas.  No. 
5,573;  Emerson  r.  $$imm,  (1873)  6  Fislu 
Pat.  Cas.  281,  8  Fed.  Cas.  No.  4,443. 

Right  of  injunction  lost  during  suit.— 
Where  a  court  of  equity  acquires  juris- 
diction by  injunction,  but  tne  plaintiff 
loses  his  right  to  the  injunction  to  re- 
strain the  infringement,  as  by  the  death 
of  the  defendant  before  decree,  the  court 
has  the  power  to  decree  an  account  of 
profits  and  damages.  Kirk  t?.  DuBois, 
(W.  D.  Pa.  1886)  28  Fed.  460;  Hohorst 
r.  Howard,  (E.  D.  N.  Y.  1888)  37  Fed. 
97. 

Effect  of  assignment  during  suit.— -A 
bill  for  an  injunction  to  restrain  the  in- 
fringement of  a  patent  and  for  an  ac- 
count of  profits  will  not  be  dismissed 
because  the  complainant  hats  assigned  his 
interest  in  the  patent  after  the  institu- 
tion of  the  suit,  where  such  assignment  is 
not  made  until  after  the  time  up  to  which 
the  profits  are  computed.  Dean  r.  Mason, 
(1858)  20  How.  108,  16  U.  S.  (L.  ed.) 
876;  New  York  Belting,  etc.,  Co.  v.  New 
Jersey  Car-Spring,  etc.,  Co.,  (S.  D.  N.  Y. 
1891)  47  Fed.  504. 

A  court  of  equity,  which  has  acquired 
jurisdiction  of  a  suit  by  the  owner  of  a 
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]>at«t  to  enjoin  it«  iiifringenMiit  and  to 
Te^fWt  damages  for  past  infringement, 
does  not  lose  such  jurisdiction  beoause, 
pending  the  suit,  tlie  patent  is  assigned 
to  aaotheTy  who  is  brouglit  in  hj  a  sup- 
plemental bill  under  equity  rule  57,  and 
may  proceed,  not  only  to  grant  an  in- 
juBction^  but  to  award  damages  to  both 
the  original  complainant  and  his  assignee 
for  infringement  proYed  daring  the  time 
of  their  respectiye  ownwship.  Leadam  r. 
Ringgold,  (S.  D.  N.  Y.  1905)  140  Fed. 
611. 

Where  the  plaintiif  by  assigning  his 
patent  pendente  lite  has  lost  his  ri^t  to 
an  injunction  the  suit  may  be  retained 
for  the  purpose  of  awarding  an  account 
of  damages.  Kew  York  Belting,  etc.,  Co. 
c.  Kew  Jersey  Car-Spring  Co.,  (S.  D. 
N.  Y.  18»1 )  48  Fed.  556.      • 

Equitable  and  legal  rights  determined 
m  one  suit, —  In  a  suit  for  injunction  and 
accounting  for  an  infringement  of  a  pat- 
ent where  it  appeared  that  since  the  act 
of  infringement  complained  of  the  plain- 
tiff had  assigned  part  of  his  interest  in 
the  patent  to  others,  and  no  acts  of  in- 
fringement were  claimed  to  have  occurred 
since  the  assignment,  the  court  held  that, 
if  sU  the  interested  persons  are  parties, 
the  whole  controversy  could  be  settled 
on  the  equity  side  of  the  court.  Holmes 
r.  Burnett,  (N.  D.  Ill  1913)  206  Fed.  66. 

Expiration  of  patent. — After  the  ex- 
piration of  the  patent,  a  suit  in  equity 
merely  for  the  recovery  of  damages  or 
a  naked  account  of  profits  cannot  be  main- 
tained, as  an  injunction  cannot  be  obtained 
when  the  patent  has  expired.  Root  r.  Lake 
Shore,  etc,  R.  Co.,  ( 1882)  106  U.  S.  189, 
26  U.  »S.  (L.  ed.)  976;  Sayles  r.  Rich- 
mond, etc.,  R.  Co.,  (1879)  3  Hughes  172, 
21  V^,  Cas.  No.  12,424;  Vaughan  v. 
Centml  Pae.  R.  Co.,  ( 1877 )  4  Sawy.  280, 
S8  Fed.  Cas.  No.  16,897 ;  Vaughan  v.  East 
Tennessee,  etc..  R.  Co.,  (1877)  1  Flipp. 
621,  28  Fed.  Cas.  No.  16,898;  Hay  ward 
r.  Andrews,  (N.  D.  111.  1882)  12  Fed. 
786;  Campbell  r.  Ward,  (C.  C.  N.  J.  1882} 
12  Fed.  150:  Tx)rd  v.  Whitehead,  etc., 
Mach.  Co..  (C.  C.  Mass.  1885)  24  Fed. 
801;  Brick  v.  Staten  Island  R.  Co.,  (S.  D. 
X.  T.  1886)  26  Fed.  554;  Adams  1^. 
Bridgewater  Iron  Co.,  (C.  V,  Mass.  1886) 
26  Fed.  324;  Consolidated  Safety  Valve 
Co.  r.  Ashton  Valve  Co..  (C.  C.  Mass. 
1886)  26  Fed.  310;  Brooks  v.  Miller, 
(W.  D.  Mich.  1886)  28  Fed.  615;  Creamer 
p.  Bowers,  (C.  C.  Del.  1887)  30  Fed.  185; 
Edison  Blectric  Light  Co.  v,  U.  8.  Elec- 
tric Lighting  Co.,  (S.  D.  N.  Y.  1888)  35 
Fed.  134;  Montgomery  Palace  Stock-Car 
Co,  V.  Street  Stable-Car  Line,  (N.  D.  111. 
1800)  43  Fed.  320;  American  Cable  R. 
Co.  V.  Citizens'  R.  Co.,  (E.  D.  Mo.  1891) 
44  Fed.  484;  Roes  v.  Ft.  Wayne,  {Q\  C. 
Ind.  1803)  58  Fed.  404;  Russell  r.  Kem, 
(C,  C.  A.  7th  Cir.  1895)  69  Fed.  94,  34 
U.  S.  App.  90,  16  C.  C.  A.  154. 


Bill  for  diacoTery  and  accounting  after 
patent  ezpirtd. —  It  has  been  held  that 
though  a  patent  expired  before  the  suit 
was  brought,  yet  the  bill  could  be  main- 
tained in  ei^uity  on  the  ground  that  it 
sought  a  discovery  and  accounting  for 
profits  made  by  the  defendant's  use  of  the 
plaintiff's  profits,  which  profits,  if  not 
strictly  tnist  moneys,  are  of  that  nature, 
and  require  an  investigation  which  a 
court  of  law  is  not  So  oom|petent  to  make 
as  a  court  of  equity  Sayies  r.  Dubuque, 
etc.,  R.  Co.,  (1878)  5  DilL  661,  21  Fed. 
Cas.  No.  12,417;  Sickels  v.  Gloucester 
Mfg.  Co.,  (1856)  4  Blatchf.  220  note,  22 
Fed.  Cas.  No.  12,841;  Vaughan  r.  East 
Tennessee,  etc.,  R.  Co.,  (1877)  1  Flipp. 
621,  28  Fed.  Cas.  No.  16,898;  Perry  v. 
Coming,  (1868)  6  Blatchf.  134,  19  Fed. 
Gas.  No.  11,003;  Nevins  v.  Johnson, 
(1853)  3  Blatchf.  80,  18  Fed.  Cas.  No. 
10,186. 

And  it  was  also  held  that  althougK  a 
suit  in  equity  for  the  infringement  of  a 
patent  is  brought  after  the  patent  has 
expired  and  no  injunction  can  be  granted, 
and  the  bill  is  not  a  bill  of  discovery,  the 
court  has  jurisdiction  to  award  on  ac- 
count of  profits  and  can  take  cognizance 
of  the  suit.  Oord<Mi  r.  Anthony,  (1879) 
16  Blatchf.  234,  10  Fed.  Cas.  No.  5,606. 

But  it  has  been  held  that  since  the 
larw  authorizing  the  examination  of  par* 
ties  as  witnesses  the  more  general  and 
better  rule  is  that  e<}ui table  jurisdiction 
will  not  attach  for  discovery  simply,  ex- 
cept in  aid  of  a  suit  at  law,  but  the  partr 
must  invoke  some  other  distinct  equi- 
table ground.  Lord  t*.  Whitehead,  etc., 
Mach.  Co.,  (C.  C.  Mass.  1885)  24  Fed. 
801. 

And  a  bill  in  equity  upon  an  expired 
pa<tent,  which  is  not  a  bill  for  discovery 
in  aid  of  a  suit  at  law,  but  is  one  for 
discover V  and  relief,  will  not  be  sustained. 
Consolidated  Safety  Valve  Co.  i?.  Ashton 
Valve  Co.,  (C.  O.  Mass.  1886)  26  Fed. 
319. 

Patent  expiring  during  8Uit.^If  the 
patent  is  in  force  at  the  time  the  suit  is 
brought  the  jurisdiction  of  equity  will 
not  be  defeated  by  its  subsequent  expira- 
tion during  the  suit,  and  although  an  in- 
junction will  be  denied  the  court  will  re- 
tain the  suit  and  administer  such  relief 
as  is  necessary.  Beedle  v.  Bennett, 
(1887)  122  TT.  S.  71,  7  iS.  a.  1090,  30 
U.  S.  (L.  ed.)  1074;  Clark  t\  Woostcr, 
(1886)  119  U.  S.  322,  7  S.  Ot.  217,  30 
U.  S.  (L.  ed.)  392;  Consolidated  Safety- 
Valve  Co.  f.  Grosbv  St«am  Gauge,  etc., 
Co.,  (1885)  113  U.  S.  157,  5  S.  Ct.  513.  28 
U.  S.  (L.  ed.)  930;  American  Cotton-Tie 
Co.  t\  Simmons,  (1882)  106  U.  S.  89,  1 
S.  Ct.  52,  27  U.  S.  (L.  ed.)  79;  Lake 
Shore,  etc.,  R.  Co.  v.  National  Car-Brake 
Shoe  <:\).,  (1884)  110  IT.  S.  229,  4  S.  Ct. 
33,  28  U.  S.  (L.  ed.)  129 j  Jordan  f.  Dob- 
son,  (1870)   2  Abb.  398,  13  Fed.  Cas.  Noi 
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7,619;  Inilay  v.  Norwich,  etc.,  R.  Co., 
(18,18)  4  Blatchf.  227,  13  Fed.  Cas.  No. 
7,012;  Bloomer  v.  Gilpin,  (186«)  4  Fish. 
Pat.  CaB.  50,  3  Fed.  Cas.  No.  1,568;  Gott- 
fried V.  Moerlein,  (S.  D.  Ohio  1882)  14 
Fed.  170;  Adams  r.  Howard,  (S.  D.  N.  Y. 
1884)  19  Fed.  317;  New  York  Grape 
Sugar  Co.  r.  Peoria  Grape  Sugar  Co., 
(N.  D.  III.  1884)  21  Fed.  878;  Toledo 
Mower,  etc.,  Co.  v,  Johnston  Harvester 
Co.,  (N.  D.  N.  Y.  1885)  24  Fed.  739; 
Dick  r.  Struthers,  (W.  D.  Pa.  1886)  25 
Fed.  103;  Adams  v.  Bridgewater  Iron  Co., 
(C.  C.  Mass.  1886)  26  Fed.  324;  Kirk  «. 
Du  Bois,  (W.  D.  Pa.  1886)  28  Fed.  460; 
Brooks  i\  Miller,  (VV.  D.  Mich.  1886)  28 
Fed.  615;  Kittle  i\  De  Graaf,  (S.  D.  N. 
Y.  1887)  30  Fed.  689;  Kittle  V.  Rogers, 
(iS.  D.  N.  Y.  1887)  33  Fed.  49;  Singer 
Mfg.  Co.  r.  Wilson  Sewing-Mach.  Co., 
(N.  D.  111.  1889)  38  Fed.  586;  Keyes  r. 
Eureka  Con.  Mfg.  Co.,  (N.  D.  Cal.  1891) 
45  Fed.  199;  Ross  r.  Ft.  Wayne,  (C.  C. 
A.  7th  ar.  Cal.  1894)  63  Fed.  466,  24 
U.  S.  App.  113,  11  C.  C.  A.  288;  Western 
Electric  Co.  t\  Reedy,  (S.  D.  Ohio  1896) 
66  Fed.  163. 

But  where  th^  patent  ia  near  ewpira- 
tion  Tfhen  the  suit  in  equity  is  brought, 
and  an  injunction  cannot  be  obtained  in 
time  to  be  of  any  service,  the  remedy  is 
at  law  and  the  bill  in  equity  will  not 
be  sustained.  Burdell  v.  Comstock,  (S. 
D.  Ohio  1883)  15  Fed.  395;  Davis  i\ 
Smith,  (C.  C.  Mass.  1884)  19  Fed.  823; 
Hewitt  t\  Pennsylvania  Steel  Co.,  (E.  D. 
Pa.  1885)  24  Fed.  367;  Mershon  r.  J.  F. 
Pease  Furnace  Co.,  (N.  D.  N.  Y.  1886) 
24  Fed.  741;  Racine  Seeder  Co.  t?.  Joliet 
Wire^^heck  Rower  Co.,  (N.  D.  III.  1886) 
27  Fed.  367;  American  Cable  R.  Co.  r. 
Chicago  City  R.  Co.,  (N.  D.  III.  1890) 
41  Fed.  522;  Bragg  Mfg.  Co.  c.  Hartford, 
(C.  O.  Conn.  1893)  56  Fed.  292;  Ross 
V.  Ft.  Wavne,  (C.  C.  Ind.  1893)  58  Fed. 
404;  Russell  r.  Kern,  (C.  C.  A.  7th  Cir. 
1895)  69  Fed.  94,  34  U.  S.  App.  90,  16 
C.  C.  A.  154. 

Suit  in  equity  and  action  at  law  for 
sam«  infringement. — An  action  at  law 
for  damages  and  a  suit  in  equity  for  an 
injunction  and  an  account  of  the  profits 
cannot  be  prosecuted  for  the  same  acts 
of  infringement.  If  a  suit  in  equity  is 
first  begun  the  court  can  issue  the  in- 
junction and  award  an  account  of  profits 
and  also  give  damages  for  the  injury. 
For  a  single  wrong  the  damages  of  which 
aie  capable  of  ascertainment  and  which 
is  not  in  the  nature  of  a  continuing  tres- 
pass, only  one  action  will  lie  and  the 
damages  must  be  a8.ses8ed  once  for  all. 
Child  V.  Boston,  etc.,  Iron  Works,  (0.  C. 
Mass.  1884)    19  Fed.  258. 

II.  Join  DEB  of  Cattses  of  Action 

Interference  and  infringement. — A  bill 
praying  an  adjudication  against  an  inter- 
fering patent  and  also  for  relief  against 


infringement  is  not  demurrable  for  mia- 
joinder  of  causes  of  action.  Leach  €. 
Chandler,  (C.  C.  Ind.  1883)  18  Fed  262: 
Swift  r.  Jenks,  (N.  D.  N.  Y.  1887*)  29 
Fed".  642;  HoUidav  v,  Pickhardt,  (S.  D. 
N.  Y.  1887)  29  Fed.  853;  American  Roll- 
Paper  Co,  r.  Knopp,  (£.  D.  Mo.  1890) 
44  Fed.  609;  Stonemetz  Printers'  Ma- 
chinery Co.  r.  Brown  Folding  Mach.  Co., 
(W.  D.  Pa.  1891)  46  Fed.  72;  Ayling  r. 
Hull,  (1865)  2  Cliff.  494,  2  Fed.  Cas. 
No.  686. 

Patent  and  trademark. — A  bill  alleging 
infringement  of  trademark  rights,  and 
also  of  certain  rights  secured  by  letters 
patent,  is  not  thereby  rendered  multi- 
farious, both  the  allegations  relating  to 
the  same  subject-matter.  Jaros  Hygienic 
Underwear  Co.  r.  Fleece  Hygienic  Un- 
derwear Co.,  (E.  D.  Pa.  1894)  60  Fed. 
622. 

Infringement  and  slanderous  circulars. 
— A  bill  seeking  to  enjoin  and  to  recover 
damages  for  infringement  and  also  to 
enjoin  and  to  recover  damages  for  the 
publication  of  slanderous  circulars  con- 
cerning the  patent  and  the  complainant's 
right  thereunder  is  multifarious.  Foug- 
eres  i\  Murbarger,  (C.  C.  Ind.  1890)  44 
Fed.  292. 

Infringement  and  unfair  trade. —  There 
being  diversity  of  citizenship,  it  was 
proper  to  join  in  one  bill  of  action  for 
infringement  of  a  design  patent  and  for 
unfair  competition  in  trade.  Havens  r. 
Burns,  (E.  D.  Pa.  1911)   188  Fed.  441. 

Infringement  and  compelling  transfer  of 
patent. — A  bill  by  the  equitable  owner 
of  a  patent  against  the  holder  of  the  legal 
title  to  compel  a  transfer  of  the  patent 
and  for  infringement  is  not  multifarious. 
Prest-O-Lite  C-o.  t:.  Avery  Portable  Light- 
ing Co.,  (E.  D.  Wis.  1908)  164  Fed.  60. 

Infringement  of  several  patents. — A  bill 
for  the  infringement  of  two  patents  is 
multifarious,*  unless  it  alleges  that  they 
are  capable  of  conjoint  use,  and  have  been 
so  used  by  defendant  in  what  is  practi- 
cally a  single  device.  Robinson  f?.  Cnicago 
Rys.  Co.,  (C.  C.  A.  7th  Cir.  1909)  174 
Fed.  40,  98  C.  C.  A.  26. 

A  bill  for  the  infringement  of  an  ex- 
pired and  an  unexpired  patent,  alleging 
that  the  infringement  consists  in  the  use 
by  defendant  of  a  machine  which  embodies 
the  devices  of  both  patents,  so  conjoined 
as  to  render  it  practically  impossible  to 
apportion  the  damages  and  profits  result- 
ing from  the  use  of  each  element  of  the 
machine,  is  not  multifarious  as  joining 
a  legal  with  an  equitable  demand,  since 
the  recovery  sought  is  not  separable  with 
respect  to  the  two  patents,  and  a  court 
of  equity,  having  acquired  jurisdiction, 
will  grant  all  appropriate  r^ef  in  eon- 
nection  with  the  use  of  the  alleged  in- 
fringing machine.  Hunting^n  Dry  Pul- 
verizer t\).  f.  Virginia-Carolina  Chemical 
Co.,   (C.  C.  N.  J.  1904)   130  Fed.  658. 
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InfringemeQi  by  difierent  persons. — A 
bill  for  infringement  afj^ainst  a  corpora- 
tion and  an  individual  described  as  its 
president  and  general  manager,  which 
eharges  that  defendants  have  and  each  of 
them  has  committed  certain  acts  of  in- 
fringement, sufficiently  alleges  a  joint  in- 
fringement, and  is  not  demurrable  for 
multifariousness.  Thomson-Houston  Elec- 
tric Co.  r.  Electrose  Mfg.  Co.,  (E.  D. 
N.  y.  1907 )    156  Fed.  643. 

Complainant  obtained  a  decree  against 
an  Illinois  corporation  for  an  injunction 
and  accounting  for  infringement  of  a  pat- 
ent, and  thereafter  filed  a  petition,  in  the 
nature  of  a  supplemental  bill,  against  a 
New  Jersey  corporation  having  the  same 
name  as  the  original  defendant,  alleging 
that,  pending  the  suit,  the  latter  had 
transferred  to  it  all  of  its  property  and 
good  will,  receiving  payment  partly  in 
cash,  but  principally  in  the  stock  and 
bonds  of  the  purchasing  company.  It 
also  alleged  that  the  latter  company,  after 
the  transfer,  conducted  the  defense  in  the 
suit,  and  prayed  that  it  be  brought  under 
the  injunction,  and  also  be  adjudged  to 
pay  whatever  damages  should  be  recov- 
ered on  account  of  its  own  and  its  pre- 
decessor's infringement.  Held  that,  while 
the  petition  stated  ground  for  the  in  junc- 
tional relief,  it  showed  no  right  to  the 
other  relief  prayed  for,  and  was,  more- 
over, multifarious,  being  in  its  latter 
aspect  essentially  a  creditor's  bill.  West- 
em  Telephone  Mfg.  Co.  v.  American  Elec- 
tric Telephone  Co.,  (N*.  D.  111.  1906)  137 
Fed.  603. 

A  bill  primarily  for  infringement,  set- 
ting out  a  contract  showing  that  the  de- 
fendants have  bound  themselves  not  to 
contest  the  validity  of  the  patent,  cannot 
he  said  to  contain  such  a  joinder  of  dis- 
tinct and  independent  matters  as  to  render 
the  bill  multifarious.  Dunham  r.  Bent, 
(C.  C.  Mass.  1886)  72  Fed.  60. 

Uniting  patents  not  used  together. — A 
hill  is  multifarious  if  brought  for  the  in- 
fringement of  several  patents  covering 
several  inventions  which  are  not  capable 
of  being  unitedly  used  or  in  fact  sepa- 
rately used  by  the  defendant.  Union 
Switch,  etc.,  Co.  v.  Philadelphia,  etc.,  R. 
Co.,  (E.  D.  Pa.  1896)  61>  Fed.  833; 
Diamond  Match  Co.  r.  Ohio  Match  Co., 
(N.  D.  Ohio  1897)  80  Fed.  M7;  Hayes 
f.  Dayton,  (S.  D.  N.  Y.  1880)  8  Fed.  702; 
Haves  v.  Bickelhoupt,  (1880)  19  Pat. 
Off.  Gaz.  177,  11  Fed.  Cas.  No.  6,261b; 
Consolidated  Electric  Light  Co.  v.  Brush- 
Swan  Electric  Light  Co.,  (8.  D.  N.  Y. 
1884)   20  Fed.  602. 

Where  the  defendant,  pending  a  suit  for 
infringement  of  a  patent,  begins  the  use  of 
another  alleged  infringing  device,  separate 
and  distinct  from  that  complained  of  in  ' 
the  bill,  although,  such  fact  does  not 
render  the  suit  defective,  within  the  mean- 
ing ol   equity    rule   57,   but   constitutes 


ground  for  an  independent  suit,  the  court 
may  nevertheless,  in  the  interest  of  saving 
delay  and  expense  by  the  needless  dupli- 
cation of  proofs,  permit  the  question  of 
the  second  infringement  to  be  brought  into 
the  case  by  a  supplemental  bill.  Chicago 
Grain  Door  Co.  v.  Chicago,  etc.,  R.  Co., 
(N.  D.  111.  1905)    137  Fed.  101. 

BiU  OB  several  patents  not  necessarily 
multifarious. — A  bill  is  not  necessarily 
multifarious  where  the  suit  is  brought  on 
more  than  one  patent,  for  in  equity  sepa- 
rate and  distinct  causes  of  complaint  be- 
tween the  same  parties  may  be  joined  in 
one  bill  to  avoid  multiplicity  of  suit,  un- 
less it  is  apparent  that  the  defense  will 
be  seriously  embarrassed  by  confounding 
different  and  unconnected  issues  and 
proofs  in  the  litigation.  Meerse  t*.  Allen, 
(1859)  16  Fed.  Cas.  No.  9,393a;  Nourse 
r.  Allen,  (1869)  4  Blatchf.  376,  18  Fed. 
Cas.  No.  10,367;  Gamewell  Fire- Alarm 
Tel.  Co.  t>.  Chillicothe,  (8.  D.  Ohio  1881) 
7  Fed.  361;  Lilliendahl  r.  Detwiller,  (C. 
C.  N.  J.  1883)  18  Fed.  176;  Horman 
Patent  Mfg.  Co.  ».  Brooklyn  City  R.  Co., 
(1879)  15  Blatchf.  444,  12  Fed.'Cas.  No. 
6,703. 

Related  patents. —  Several  patents  may 
be  included  in  the  same  suit  where  their 
subjects  relate  to  each  other  and  the  in- 
ventions claimed  are  embodied  in  the  same 
infringing  machine.  Nellis  v.  Pennock 
Mfg.  Co.,  (E.  D.  Pa.  1882)  13  Fed.  461; 
Gillespie  v,  Cummings,  (1874)  3  Sawy. 
259,  10  Fed.  Cas.  No.  6,434;  Deering  v. 
Winona  Harvester  Works,  (C.  C.  Minn. 
1886)  24  Fed.  90;  Rose  v.  Hirsh,  (E.  D. 
Pa.  1896)  71  Fed.  881;  Russell  v.  Kem, 
(E.  D.  Wis.  1893)  68  Fed.  382. 

Allegations  of  joint  use  of  several  pat- 
ents.— Where  a  bill  charges  infringement 
of  several  patents  it  should  allege  that 
such  patents  were  capable  of  joint  use 
and  were  so  used  by  the  defendant  in  the 
alleged  infringing  article.  Haves  v.  Day- 
ton, (S.  D.  N.  Y.  1880)  8  Fed.  702;  Hayes 
V.  Bickelhoupt,  (1880)  19  Pat.  Off.  Gaz. 
177,  11  Fed.  Cas.  No.  6,261b;  Pope  Mfg. 
Co.  V.  Marqua,  (S.  D.  N.  Y.  1883)  16 
Fed.  400;  Barney  v.  Peck,  (S.  D.  N.  Y. 
1883)  16  Fed.  413;  Lilliendahl  v.  Det- 
willer, (C.  C.  N.  J.  1883)  18  Fed.  176; 
Nellis  V.  McLanahan,  (1873)  .6  Fish.  Pat. 
Cas.  286,  17  Fed.  Cas.  No.  10,099 ;  Roemer 
V,  Logowitz,  (1871)  20  Fed.  Cas.  No. 
11,996;  Shickle  t?.  South  St.  Louis  Foun- 
dry Co.,  (E.  D.  Mo.  1884)  22  Fed.  106; 
Griffith  f?.  Segar,  (N.  D.  N.  Y.  1887) 
29  Fed.  707;  Union  Switch,  etc.,  Co.  r. 
Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa. 
1895)  68  Fed.  913;  Diamond  Match  Co. 
V.  Ohio  Match  Co.,  (N.  E.  Ohio  1897) 
80  Fed.  1 17. 

Insufficient  averments  of  joint  use. — ^A 
bill  founded  on  distinct  patents  alleging 
that  the  defendants  have  unlawfully  used 
the  said  patented  inventions  or  substan- 
tial parts  of  the  same,  and  still  continue 
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to  do  BO,  does  not  show  that  several  in- 
ventions can  be  embodied  in  one  article. 
Such  an  averment  would  be  satisfied  by 
proof  that  some  of  the  articles  made  by 
the  defendant  infrinp^ed  one  of  the  patents 
and  others  infringed  another  patent.  Bar- 
ney i\  Peck,  (S.  D.  N.  Y.  1883)  16  Fed. 
413. 

An  averment  that  the  defendants'  in- 
fringing machine  embodies  ''either  the 
"whole  or  one  or  more  of  the  eaid  inven- 
tions "  renders  the  bill  demurrable.  Dia^ 
mon  Match  Co.  r.  Ohio  Match  Co.,  (N.  IK 
Ohio  ISd?)   80  Fed.  U7. 

InfriBgement  of  product  and  process. — 
A  bill  for  the  infring^nent  of  two  patr 
ents,  although  one  is  for  a  process  and 
the  other  for  a  product,  is  not  multifari- 
ous, where  both  relate  to  the  same  article 
and  are  oapai)le  of  being  conjointly  in- 
fringed, 80  it  i»  alleged  in  the  bill  they 
are  by  the  defendant.  American  QraiAo- 
phone  Co.  V.  Leeds,  etc.,  Co.,  (S.  D.  1*.  Y. 
1804)    131  Fed.  281. 

InftbigemeBt  of  apparatns  and  products 
— A  patent  for  a  peculiarly  twisted  and 
formied  piece  of  wire,  and  a  patent  for 
a  die  in  which  the  forming  and  twisting 
are  done,  are  patents  for  the  apparatus 
and  for  the  product,  in  close  analogy  to 
those  for  process  and  product.  It  is 
proper  to  join,  in  one  suit,  two  such  pat- 
ents, since  both  are  infringed  by  tho 
same  act.  Adrian  Wire  Fence  Co.  v. 
Jackson  Fence  Co.,  (£.  D.  Mich.  l&U) 
1«)  Fed.  195w 

Qfiginal  patent  and  patent  for  isn- 
provtment — While  a  bill  for  infringe- 
ment of  two  separate  patents  must  show 
that  the  inventions  are  capable  of  con- 
joint use  it  is  sufliciently  shown  where 
one  patents  shows  on  its  face  that  it  is 
fox  an  iiBq[>roTement  on  the  invention  of 
the  other.  Moss  r.  McConwav-Torlev  Co., 
tW.  D.  Pa.  1906)    144  Fed.  128. 

Chriginal  patent  and  void  reissue.— A 
bill  alleging  the  infringement  of  the 
original  patent  said  the  infringement  of  a 
void  reissue  is  not  multifarious,  but  al- 
legations relative  to  the  void  reissue  are 
surplusage.  Roemer  v.  Logowitz,  (1871) 
20  Fed.  Cas.  No.  11,906. 

Patents  assigned  for  different  territory. 
— A  bill  to  restrain  the  infringement  of 
two  patents  brought  by  the  complainant 
aa  the  assignees  of  the  patentees  for  the 
state  of  California,  is  not  multifarious 
because  the  asBignment  of  one  of  those 
patents  embraced  territory  outside  of  the 
state  of  California.  Gillespie  r.  Cum- 
raings,  (1874)  3  Sawy.  259,  W>  Fed.  Cas. 
Xa  5,434. 

Suits  OA  separate  patents  consolidated. 
-  -WTiere  two  suits  in  equity  are  brought 
against  the  same  defendant-s  for  the  in- 
fringement of  separate  patents,  and  all 
of  the  mechanical  devices  which  are  al- 
leged to  be  infringed  are  used  in  the  one 
infringing  machine  of  the  defendant,  a 
motion  to  consolidate  the  two  suita  will 


be  granted  and  time  to  answer  be  reason- 
ably extended.  Beering  r.  Winona  Har- 
vester Works,  (C.  C.  Minn.  1885)  24  Fed. 
90. 

Demvmr  will  not  be  sustained  for 
.multifariousness  to  a  bill  which  relates 
to  several  patents  and  alle^pes  that  such 
patents  are  capable  of  conjoint  nee  and 
that  the  defendant  has  so  used  them  in 
one  machine.  Meerse  9.  Allen,  (1869)  14 
Fed.  Cas.  No.  9,393a;  Nourse  r.  Allen, 
(1859)  4  Blatchf.  376,  18  Fed.  Cas.  No. 
10,367;  Hormaa  Patent  Mfg.  Co.  v.  Brook- 
Oity  R.  Co.,  (1879)  15  BUtohf.  444,  12 
Fed.  Cas.  No.  6,708;  Gamowell  Fire- 
Alarm  Tel.  Oo.  v.  CUllioothe,  (S.  D.  Ohio 
1881)   7  Fed.  851. 

Suit  for  iafringenieiit  of  one  or  aeTcsal 
daima.—*  It  is  comipetent  to  sue  in  equity 
for  the  infringement  of  any  one  of  sev- 
eral separate  and  distinct  inventions  cov- 
ered by  one  patent.  MoOomh  v.  Ernest, 
(1871)  1  Woods  190,  6  Fed.  Cas.  No. 
3,155. 

Bill  OB  void  patent — But  where  the 
complainant's  bill  declares  only  on  one 
of  the  patents  granted  for  his  invention 
and  that  one  is  void,  the  suit  fails.  Un- 
derwood V,  Oerber,  (S.  D.  N.  Y.  1888) 
37  Fed.  682. 

III.  Pt.EA1>n?0S 

Form  and  requisites  of  bill. — The  form 
and  requisites  of  bills  in  suits  for  in- 
infringement  of  patents  have  been  settled 
by  repeated  deeisi<xis,  and  the  practice 
can  only  be  changed  by  an  amendment  of 
the  equity  rules  or  of  the  rules  of  the 
courts.  American  Graphophone  Co.  v, 
iSational  Phonograph  Co.,  (S.  D.  N.  Y. 
1904)    127  Fed.  349. 

Allegations  in  bill  —  Bight  to  equitable 
relief  shown. — ^The  bill  must  contain  al- 
legations which  show  that  a  part  of  the 
complainant's  remedy  is  the  right  to  an 
injunction  or  some  other  special  equitable 
relief.  American  C^le  R.  Ck>.  r.  Chicago 
City  R.  Co.,  (N.  D.  111.  1890)  41  Fed. 
522;  German  r.  Wilgus,  (C.  C,  A.  9th 
Oir.  1895)  67  Fed.  597,  29  U.  S.,  App. 
564,  14  C.  C.  A.  561;  Smith  r.  Sands, 
(W.  D.  Mich.  1885)  24  Fed.  470. 

Expired  patent. — ^Where  a  patent  has 
expired  before  the  institution  of  the  suit, 
and  the  conxplainant  therefore  has  no 
right  to  an  injunction,  the  bill  must  al- 
lege some  other  special  ground  of  equi- 
table jurisdiction.  Campbell  r.  Ward, 
(C.  C.  N.  J.  1882)  12  Fed.  150;  Ameri- 
can Cable  R.  Co.  r.  Chicago  City  R.  Co., 
(N.  D.  111.  1890)  41  Fed.  522;  RusseH  r. 
Kern,  (O.  C.  A.  7th  Cir.  1896)  69  Fed. 
94,  34  U.  S.  App.  90,  16  C.  C.  A.  164. 

But  a  suit  for  an  infringement  may 
,  be  prosecuted,  even  though  the  patent 
may  have  expired  after  suit  begim.  In- 
terlocking Steel  Sheeting  Co.  v.  Frie- 
frtedt  Interlocking  Channel  Bar  Co.,  (N. 
D.  m.  1»10)  18B  Fed.  898.    Bet  also  Uvadr 
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iBgton  Dry  Pulveriser  I'o.  v,  Virginia- 
Carolina  C'hewical  Co.,  (C.  C.  N.  J.  >904) 
130  Fed.  6r)8. 

Arentieiit  of  amount  involvied. —  Under 
the  sUtntes  the  federal  courts  have  ex- 
clusive iurisdiotion  of  all  oases  arising 
under  the  pattint  laws  of  the  United 
States  without  reference  to  the  amount 
iavolved*  and  therefore  it  is  not  neces- 
sary to  aver  the  amount  involved  in  the 
oon'troveray.  Miller-Magee  Co.  t*.  Car- 
penter. (S.  D.  Ohio  1888)  34  Fed.  438. 

Validity  of  patent. — A  hill  for  in- 
fringement must  show  the  facts  which 
are  by  statute  made  essential  to  the  val- 
idity of  the  patent  sued  on  —  such  as 
original  invention,  that  the  invention  had 
not  been  previously  patented  or  described 
in  a  printed  publication,  or  used  for  more 
than  two  years  prior  to  the  application  — 
as  requisite  conditions  precedent  to  the 
right  to  sue.  American  Graphophone  Oo. 
r.  National  Phonograph  Co.,  (S.  D.  N.  Y. 
1W4)    127  Fed.  349. 

A  bill  for  infringement  of  a  patent  in 
order  to  state  a  case  must  allege  the 
facts  which  are  essential  to  the  validity 
of  the  patent  under  R.  S.  sees.  4886.  4887, 
aa  amended  by  Act  March  3,  1897.  ch.  391, 
tupra,  pp.  23,  138,  and  negative  those  the 
existence  of  which  would  defeat  it.  Moes 
f>.  McConwav-Torley  Co.,  (W.  D.  P». 
1906)    144   Fed.   128. 

A  bill  for  infringement  of  a  patent 
must  specifically  allege  all  of  the  facts 
necessary  to  show  the  validity  of  the  pat- 
ent under  the  statutes,  and  a  failure  to 
allege  that  it  was  issued  in  the  name  of 
the  United  States  or  under  the  seal  of  the 
patent  office,  or  that  it  was  signed  by  the 
commissioner  of  patents,  renders  the  bill 
demurrable.  IDastwood  r.  Cutler-Hammer 
Mf^.  Co.,  (E.  D.  Wis.  1908)  148  Fed.  718. 

Under  the  weight  of  authority,  a  bill 
for  infringement  must  allege  the  facts 
which  are  by  statute  made  essential  to 
the  yalidity  of  the  patent  sued  on,  aa  that 
no  application  for  a  foreign  patent  for  the 
invention  was  filed  more  than  seven 
months  before  the  filing  of  the  applica- 
tion in  this  country,  which  would  render 
the  patent  invalid  under  R.  S.  sec.  4887,  as 
amended  by  Act  .March  3,  1897,  ch.  391, 
f  3,  9Upra,  p.  138.  Victor  Talking  Mach. 
Co.  r.  Leeds,  etc.,  Co.,  (N.  D.  N.  Y.  1908) 
165  Fed.  931. 

Avenneats  of  litigation  and  rastained 
validity  of  patent. — ^I'he  bill  may  always 
properly  contain  averments  showing  that 
the  patent  has  been  litigated  and  its  val- 
idity sustained  in  prior  adjudications. 
American  Bell  Telephone  Co.  v.  Southern 
Tel.  Co.,  (E.  I>.  Ark..  1888)  34  Fed.  795; 
8teara>Gauge,  etc.,  Co.  v,  McRoberts,  (N. 
D.  lU.  1886)  26  Fed.  765;  Doughty  v. 
West,  (1M5)  2  Fish.  Pat.  Caa.  059,  7  Fed. 
Cas.  No.  4,029. 

In  a  bin  to  enjoin  infringement  of  a 
patent,  allegatioins  setting  out  proceedings 
in  other  courts  with  refmnce  to  the  pat- 


ent, the  granting  of  foreign  pitents 
thereon,  and  acquiescence  therein  in  this 
and  other  countries,  are  proper,  as  going 
to  tlie  question  of  acquiescence,  and  are 
material,  as  tending  to  establish  a  pre- 
sumptive right  on  an  appUcation  for  a 
preliminary  injunction.  Peiters  v,  Chi- 
cago Biscuit  Co.,  (N.  D.  III.  1906)  142 
Fed.  779. 

An  incomplete  or  coUtuive  trial  at  law 
should  never  be  alleged  in  the  bill,  for 
instead  of  strengthening  the  cauee  it  is 
calculated  to  cast  suapicicm  on  it. 
Doughty  V.  West,  (1865)  2  Fish.  Pat. 
Cas.  553,  7  Fed.  Cas.  No.  4,029. 

Allegation  of  prior  adjndicationa  or 
public  aoqtietetnce. —  It  should  be  al- 
leged in  a  biU  for  an  injunction  that  the 
patent  has  been  adjudged  valid  in  a  pre- 
vious action  thereon  or  that  the  public 
has  lonff  acknowledged  and  acquiesced  in 
its  valiaity.  Gutta-I*ercha,  etc.,  Mfg.  Ca 
D.  Gkxxlyear  Rubber  Co.,  <1876)  3  Sawy. 
542,  11  Fed.  Cas.  No.  5,879;  Wirt  v. 
Hicks,  (S.  D.  N.  Y.  1891 )  46  Fed.  71. 

A  party  relying  upon  a  verdict  and 
judgment  in  a  court  of  law  lor  the  estab- 
lishment of  his  title  to  a  patent  mnst  al- 
lege in  his  bill  in  equity  for  an  injunction 
to  prevent  infringement  t^at  such  pro- 
ceedings at  law  have  taken  place.  With- 
out sudi  averment  the  ground  of  action 
may  be  misunderstood  and  the  defendant 
may  not  be  properly  apprised  beforehand 
of  the  case  which  he  has  to  meet.  This 
technicality  may  be  o>vereome  b^  amend- 
ment. Parker  v.  Brant,  (1850)  1  Fish. 
Pat.  Cas.  58,  18  Fed.  Cas.  No.  10,727. 

Where  preliminary  or  final  injvactiOB 
is  sought.—  In  Wirt  i?.  Hicks,  ( S.  D.  N.  Y. 
1891)  46  Fed.  71,  it  was  held  that  the 
allegations  concerning  prior  adjudications 
or  acquiescence  are  necessary  aa  a  founda- 
tion for  a  motion  for  a  preliminaTy  injunc- 
tion; but  that  they  are  not  necessary 
where  the  complainant  is  willing  to  await 
the  reaolt  of  the  suit  and  a^s  only  that 
an  injunction  be  granted  by  the  final  de- 
cree. 

Patant  void  on  ita  faca. — Wheve  the  in- 
validity of  a  patent  for  lack  of  inTention 
is  clear  on  its  face,  the  court  may  so  de- 
clare it  sua  sponte,  although  the  question 
is  not  raised  by  the  pleadings,  and  may 
dismiss  a  bill  for  its  infringement.  Wills 
V.  Scranton  Cold  Storage,  etc.,  Oo.,  (C. 
C.  A.  3d  Cir.  1907)  153  Fed.  181,  82  C. 
C.  A.  355,  aiming  (M.  D.  Pa.  1906)  147 
Fed.  585. 

ATerments  of  title  or  ownarahip. — The 
plaintiff  must  allege  possession  of  the  title 
or  ownership  of  the  patent  at  the  time 
of  the  filing  of  the  bill.  Lettelier  v.  Mann, 
(8.  D.  Cal  1897)  79  Fed.  81;  Kricic  v. 
Jansen,  (S.  D.  N.  Y.  1892)   52  Fed.  823. 

A  bill  lor  infringement  mnst  allege 
oomplainant's  title  and  its  source,  and  it 
is  not  sufficient  merely  to  attnch  a  copy 
of  the  patent  as  an  exhibit  Rhowing  its 
iiwance    to    complainant     as     assignee. 
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American  6rap)ioplione  Co.  c.  National 
Phonograph  Co.,  (S.  D.  N.  Y.  1904)  127 
Fed.  349. 

Sufficient  averment  of  title.— An  aver- 
ment that  ^complainant  has  title  to  all  the 
rights  specificaUy  deBcribed  in  the  patent 
of  which  profert  is  made  is  sufficirnt.  It 
would  not  be  assisted  or  strengthened  bv 
separate  averments  that  he  held  a  right 
to  this  claim  and  that  claim,  enumerating 
them  specifically.  American  Bell  Tele- 
phone Ck).  V.  Southern  Tel.  Co.,  (K.  D. 
Ark.  1888)   34  Fed.  796. 

A  bill  for  infringement  of  a  pjitent. 
alleging  title  in  complainant,  based  on  an 
instrument  of  transter  of  Hcveral  patents 
and  containing  reservations,  if  it  does  not 
appear  that  such  reservations  appiv  to  tlie 
patent  in  suit,  is  not  demurrable  for  want 
of  title  in  complainant.  Sirocco  Engineer- 
ing Co.  V.  Monarch  Ventilator  Co..  (S.  D. 
N.  Y.  1910)   184  Fed.  84. 

Ownership  of  assignee.— Where  the 
origmal  owner  of  the  patent  has  assigned 
his  rights  it  should  be  so  stated,  and  in 
a  suit  by  an  assignee  it  should  be  alleged 
that  the  assignee  was  the  owner  of  the 
patent  at  the  time  of  the  filing  of  the 
bill.  Jaros  Hygienic  I'nderwear  Co.  t*. 
Fleece  Hygienic  Underwear  Co.,  (E.  J). 
Pa.  1894)   60  Fed.  622. 

A  bill  to  recover  damages  and  profits 
for  infringement  of  a  patent,  which  merely 
alleges  that  it  was  issued  in  due  form  of 
law  on  application  -  to  the  proper  depart- 
ment of  the  government,'*  and  while  al- 
leging title  in  complainant  by  assignment 
does  not  show  the  date  of  such  assignment, 
nor  that  it  carried  the  right  to  past  dam- 
ages, i«  insuflScient.  Vant  Woud  Rubber 
Co.  V.  Sternau,  (S.  D.  N.  Y.  1906)  145 
Fed.  197. 

Rights  of  assignee  vested  in  trustee.— 
The  bill  will  be  defective  where  it  does 
not  show  that  the  rights  and  interest  of 
an  assignee  were  vested  in  the  party 
under  whose  will  the  plaintiff  claims  a's 
trustee.  Perry  v.  Corning,  (1870)  7 
Blatchf.   196,   19  Fed.  Cas.  No.   11,004. 

Bill  showing  conveyance  of  more  than 
interest  of  patentee.— Where  the  bill  for 
infringement  brought  by  assignees  shows 
that  more  of  the  title  was  conveyed  than 
was  originally  vested  in  the  patentees, 
the  complainant's  title  will  be  considered 
defective  in  such  as  entitled  them  to  re- 
lief. Carpenter  r.  Eberhard  Mfg.  Co.. 
(N.  D.  Ohio  1896)    78  Fed.  127. 

Allegation  of  successive  assignments. — 
The  plaintiff  need  not  allege  the  various 
and  successive  assignments  through  which 
his  title  is  deduced.  Meerse  v.  Allen. 
(1869)  16  Fed.  Cas.  No.  9,393a;  Nourse 
i\  Allen,  (1859)  4  Blatchf.  376,  18  Fed. 
Cas.  No.  10.367. 

Express  assignment  of  claims  for  prior 
infringements. — An  assignee  must  allege 
that  claims  for  infringements  committed 
prior  to  the  assignment  were  expressly 
assigned  to  him.    New  York  Grape  Sugar 


Co.  V.  BufiTalo  6ri^  Sugar  Co.,  (N.  D. 
N.  Y.  1883)  18  Fed.  647;  Kaolatype  En- 
graving Co.  V.  Hoke,  (E.  D.  Mo.  1887) 
30  Fed.  444. 

Sufficient  averment  of  claim  for  past 
damages. —  Past  damages  may  be  re- 
covered by  the  assignee  where  the  bill  set 
forth  an  assignment  of  the  patent,  also 
of  all  "  the  right,  interest,  and  claim  for 
and  to  the  past  use  of  said  invention  and 
improvements  under  the  said  letters  pat- 
ent." Campbell  r.  James,  (S.  D.  N.  Y. 
1880)  2  Fed.  338. 

Averment  of  infringement  within  terri- 
tory assigned. — A  bill  by  an  assignee 
should  aver  that  the  infringement  was 
committed  within  the  territory  covered 
by  the  assignment  and  after  the  date  of 
the  assignment.    Meyers  t*.  Bailey,  (1876) 

2  B.  &  A.  Pat.  Cas.  73,  17  Fed.  Cas. 
No.  9,616. 

Suit  against  licensee. — ^A  bill  undertak- 
ing to  treat  a  licensee  as  an  infringer 
without  showing  a  renunciation  of  the 
license  is  bad  on  its  face  for  want  of 
equity.    White  t\  Lee,  (C.  C.  Mass.  1880) 

3  Fed.  222. 

Joinder  of  parties. — The  patentee  may 
be  joined  with  the  holder  of  an  exclusive 
license  although  he  is  not  a  necessary 
party.  Havens  v.  Ostrander,  (S.  D.  N.  Y. 
1911)    190  Fed.  199, 

Allegation  of  relation  of  licensee  to  sur- 
render.—  It  need  not  appear  by  the  bill 
that  a  mere  licensee  joined  in  the  surren- 
der of  the  original  patent,  or  authorized 
the  surrender  or  ratified  the  surrender  af- 
ter it  had  been  made.  Potter  t*.  Holland, 
(1858)  4  Blatchf.  206,  19  Fed.  Cas.  No. 
11,329. 

Averment  of  history  of  patent. — ^The 
history  of  an  invention  is  always  a  part 
of  controversy  in  the  case.  The  state  of 
the  art,  the  patent  which  conveys  the 
grant,  the  steps  which  have  been  taken 
either  by  the  inventors  of  the  patent  in 
question  or  by  other  inventors  are  always 
proper  matters  of  averment  in  the  bill. 
Steam-Gauge,  etc.,  Co.  v.  McRoberte,  (N. 
I).  111.  1886)   26  Fed.  765. 

Averment  of  due  proceedings  in  patent 
office. — A  bill  for  infriixsrement  of  a  pat- 
ent makee  a  prima  facie  case  where  it 
alleges  the  invention,  the  issue  of  letters 
patent,  ownership  by  complainant,  in- 
fringement by  defendant,  and  damages 
sustained.  The  filing  of  an  application  in 
due  form  commensurate  with  the  grant  is 
presumed  from  the  iB.suance  of  the  patent, 
and  need  not  be  alleged,  any  defect 
therein  affecting  the  validity  of  the  patent 
being  matter  of  defense.  Bowers  r. 
Bucyrus  Co.,  (E.  D.  Wis.  1904)  132  Fed. 
39. 

The  proceedings  in  the  i>atent  office  in 
an  intericrence  case  need  not  be  men- 
tioned, and  allegations  thereof  will  be 
deemed  surplusage.  lUingworth  r.  Atha, 
(0.  C.  N.  J.  1890)  42  Fed.  141. 
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ATerriag  ground  of  surrender  for  re- 
iasve. — A  bill,  in  equity  for  the  infringe- 
ment of  a  reissued  patent  need  not  aver 
specially  the  gronna  on  which  the  orig- 
inal patent  was  surrendered.  Spaeth  v. 
Barney,  (C.  C.  Mass.  1885)  22  Fed. 
828. 

Detcxiption  of  invention  or  profert  of 
patent. — ^A  substantial  description  of  the 
complainant's  invention  should  be  con- 
tained in  the  bill,  or  the  letters  patent 
should  be  referred  to  and  profert  made 
of  them.  Stirrat  t?.  Excelsior  Mfg.  Co., 
(E.  D.  Mo.  1890)  44  Fed.  142;  Post  v, 
'1.  C.  Richards  Hardware  Co.,  (C.  C. 
Conn.  1885)  25  Fed.  905;  McMiUin  v. 
St.  Louis,  etc.,  Transp.  Co.,  (E.  D.  Mo. 
1SS3)    18  Fed.  260. 

The  mention  in  a  bill  for  infringement, 
of  prior  patents  to  the  same  patentee,  does 
not  amount  to  a  profert  of  such  patents 
so  as  to  bring  them  before  the  court  for 
consideration  on  a  demurrer  to  the  bill. 
Bowers  v.  Bucyrus  Co.,  (E.  D.  Wis.  1904) 
132  Fed.  39. 

A  bill  for  infringem^it  of  a  patent, 
which  makes  profert  of  the  natent,  is  not 
demurrable  because  it  gives  only  a  gen- 
eral description  of  the  patented  device. 
Hiidreth  v.  Bee  Candy  Mfg.  Co.,  (W.  D. 
Tex.  1908)    162  Fed.  40. 

//  profert  is  not  made  of  the  letters 
patent,  such  a  full  accurate  description  of 
the  invention  must  be  given  in  the  bill  as 
will  apprise  the  court  of  its  nature  and 
character.  Post  v.  J.  C.  Richards  Hard- 
ware Co.,  (C.  C.  Conn.  1885)  25  Fed. 
905;  Electrolibration  Co.  v.  Jackson,  (W. 
D.  Tenn.  1892)  5  Fed.  773;  Wise  t?. 
Grand  Ave.  R.  Co.,  (W.  D.  Mo.  1888) 
33  Fed.  277. 

No  description  if  profert  is  made. —  No 
specific  descriptions  of  the  invention  are 
necessary  in  tne  bill  if  profert  of  the  let- 
ters patent  is  made.  McMillin  r.  St. 
Louis,  etc.,  Transp.  Co.,  (E.  D.  Mo. 
1883)  18  Fed.  260;  Dickerson  v.  Greene, 
(C.  C.  R.  I.  1892)  53  Fed.  247;  Enter- 
prise Mfg.  Co.  V.  Snow,  (C.  C.  Conn. 
1895)  67  Fed.  235;  Germain  v.  Wilgus, 
(C.  C.  A.  9th  Cir.  1896)  67  Fed.  597,  29 
U.  S.  App.  664,  14  C.  C.  A.  561;  Amer- 
ican Bell  Telephone  Co.  v.  Southern  Tel. 
Co.,  (E.  D.  Ark.  1888)   34  Fed.  803. 

Where  a  daim  is  predicated  upon  an 
improvement  the  bill  and  the  proof  must 
show  in  what  the  improvement  consists. 
Tiemann  V.  Kraatz,  (C.  C.  A.  8th  Cir. 
1898)  85  Fed.  437,  56  U.  S.  App.  545,  29 
C.  C.  A.  257;  Peterson  v.  Wooden,  (1843) 
3  McLean  248,  19  Fed.  Cas.  No.  11,038. 

Patent  made  part  of  bin  by  reference. — 
Where  a  bill  for  infringement  of  a  re- 
issued patent  makes  profert  of  such  re- 
issue, and  recites  that  it  was  founded 
on  the  original  patent,  giving  its  date 
and  number,  such  origintd  is  essentially 
incorporated  into  the  bill,  and  may  be 
examined  and  compared  with  the  reissue 
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on  demurrer  to  the  bill.  Edison  t?.  Amer- 
ican Mutoscope,  etc.,  Co.,  (S.  D.  N.  Y. 
1904)    127  Fed.  361. 

Allegation  of  original  invention. — Alle- 
gation must  be  made  in  the  bill  that  the 
jplaintiff  or  those  under  whom  he  claims  is 
the  first  and  original  inventor  of  the  pat- 
ent sued  on.  Ashcroft  v.  Boston,  etc.,  R. 
Co.,  (1978)  97  U.  S.  189,  24  IT.  S.  (L. 
ed.)  982;  Miller  t?.  Smith,  (C.  C.  R.  L 
1880)  5  Fed.  350;  Herring  r.  Nelson, 
(1877)  14  Blatchf.  293,  12  Fed.  Cas.  No. 
6,424;  Tudter  v.  Tucker  Mfg.  Co.,  11876) 
4  Cliff.  397,  24  Fed.  Oas.  No.  14,227. 

Sufficient  allegation  of  original  inven- 
tion.—  Where  the  bill  alleges  that  the 
patentee  "  became  and  was,  as  your  ora- 
tors now  believe,  the  original  and  first 
inventor  of  certain  new  and  useful  im- 
provements," and  the  bill  is  sworn  to  by 
three  of  the  complainant's  agents,  this  is 
sufficient,  and  there  is  no  need  of  an  affi- 
davit that  the  patentee  was  the  original 
and  first  inventor.  Consolidated  Brake- 
Shoe  Oo.  t\  Detroit  Steel,  etc.,  Co.,  ( E.  D. 
Mich.  1890)   47  Fed.  894. 

Neither  damages  nor  profits  can  be  re- 
covered unless  the  complaining  party  al- 
leges and  proves  that  ne  or  the  i>erson 
under  whom  he  claims  was  the  original 
and  first  inventor  of  the  patented  im- 
provement, and  the  same  has  been  in- 
fringed by  the  party  against  whom  the 
suit  is  brought.  Parks  r.  Booth,  (1880) 
102  U.  S.  96,  26  U.  S.   (L.  ed.)   54. 

Denial  of  prior  patent  or  description. — 
The  bill  must  contain  an  allegation  that 
the  alleged  infringed  invention  had  not 
been  patented  or  described  in  any  printed 
publication  in  this  or  any  foreign  country 
before  the  invention  or  discovery  thereof 
bv  the  complainant.  Coop  v.  Dr.  Savage 
Physical  Development  Institute,  (S.  D. 
N.  Y.  1801)  47  Fed.  999;  Overman  Wheel 
Co.  V.  Elliott  Hickory  Cycle  Co.,  (C.  C. 
Mass.  1892)  49  Fed.  859;  (ioebel  r.  Ameri- 
can R.  Supply  Co.,  (S.  D.  N.  Y.  1893)  55 
Fed.  825;  Hanlon  v.  Primrose,  (S.  D. 
N.  Y.  1893)  5Q  Fed.  600;  Ross  r.  Ft. 
Wayne,  (C.  C.  Ind.  1893)  58  Fed.  404; 
Diamond  Match  Co.  t\  Ohio  Match  Co., 
(N.  D.  Ohio  1897)  80  Fed.  117;  Hutton 
V.  Star  Slide  Seat  Co.,  (S.  D.  Ohio  1894) 
60  Fed.  747. 

A  bill  for  infringement"  of  a  patent  ap- 
plied for  after  Act  March  3,  1897,  ch. 
391  (amending  this  section),  took  effect 
is  bad  on  demurrer  where  it  fails 
to  allege  that  the  invention  was  not 
patented  or  described  in  any  printed 
publication  in  this  or  any  foreign  coun- 
try more  than  two  years  prior  to  the  ap- 
plication for  the  patent,  or  whether  or 
not  it  was  patented  in  any  foreign  coun- 
try, and,  if  so,  that  application  was  made 
within  seven  months  thereafter  for  the 
United  States  patent.  Moss  v.  McCon- 
way-Torley  Co.,  (W.  D.  Pa.  1906)  144 
Fed.  126. 
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Sufficient  denial  of  prior  patent. — A  bill 
alleging  that  the  patentee  was  the  origi- 
nal and  first  inventor  of  an  improvement 
which  has  never,  prior  to  his  invention 
thereof,  been  known  or  used  or  described 
in  any  printed  publication  in  this  or  any 
other  country,  is  equivalent  to  an  alle- 
gation formally  saying  that  the  invention 
had  not  been  known  or  used  by  others  in 
this  country  and  had  not  been  patented 
or  describea  in  print  in  this  or  anv  for- 
eign country ;  "  for,"  said  the  court,  **  i . 
it  had  never  been  known  by  any  one  in 
this  or  any  other  country  before  the  date 
of  the  invention  it  could  not  have  been 
patented."  American  Cable  R.  Co.  i\ 
New  York,  (S.  D.  X.  Y.  IWK))  42  Fed.  00. 

Denial  of  prior  patent  with  inventor's 
consent. —  In  American  Cable  R.  Co.  t?. 
New  York,  (S.  D.  N.  Y.  181H))  42  Fed.  60, 
an  allegation  in  the  bill  that  the  im- 
provement had  not  been  patented  to  the 
patentee,  or  to  others  with  his  knowl- 
edge or  consent  in  any  country,  was  ob- 
jected to,  because  the  averment  was  not 
direct  that  it  had  not  been  patented,  but 
that  it  was  not  patented  with  his  knowl- 
edge or  consent.  The  court  held,  how- 
ever, that  in  view  of  all  the  averments 
taken  together  the  bill  was  sufficient. 

It  is  good  cause  of  demurrer  that  a  bill 
of  complaint  does  not  sufficiently  aver 
that  an  invention  has  not  been  patented 
or  described  in  anv  printed  publication 
in  this  or  any  foreign  country.  Rubber- 
Tire  Wheel  Co.  r.  Davie,  (C.  C.  N.  J. 
1900)    100  Fed.  85. 

Denial  of  prior  use  or  sale. — A  bill  for 
infringement  of  a  patent  must  allege  that 
the  invention  of  the  patent  had  not  been 
in  public  use  or  on  sale  in  this  country 
for  more  than  two  years  prior  to  the 
application  for  the  patent.  Haves- Young 
Tie  Plate  Co.  r.  St.  Louis  Transit  Co., 
(E.  D.  Mo.  1904)    130  Fed.  900. 

Sufficient  denial  of  prior  use  or  sale. — 
In  American  Cable  R.  Co.  v.  New  York, 
(S.  D.  N.  Y.  1890)  42  Fed.  60,  it  was 
held  that  an  allegation  that  the  improve- 
ment had  not  been  in  public  use  or  on 
sale  in  the  United  States  for  more  than 
tw^o  years  prior  to  tlie  application  for 
letters  patent,  and  had  never  been  known 
or  used  in  this  country  prior  to  the  appli- 
cation, was  an,  express  averment  that  it 
had  never  been  in  public  use  for  any  time 
before  the  application;  and  that  if  it  had 
never  been  known  by  anybody  before  the 
application  it  could  not  have  been  on  sale, 
for  the  manufacture  and  presentation  of 
an  invention  in  the  market  creates  a 
knowledge  which  is  inconsistent  with 
the  averment  that  nobody  knew  of  its 
existence. 

Denial  of  prior  use  or  sale  with  in- 
ventor's consent. —  The  avermejit  of  a  bill 
that  the  improvements  were  not  in  public 
use  or  on  sale  in  this  country  with  pat- 
entee's consent  and  allowance  more  than 
two  years  prior  to  his  application  is  not 


sufficient,  as  it  is  sufficient  to  invalidate 
the  patent  that  the  invention  has  been 
in  such  use  or  on  sale  for  such  time 
whether  with  or  without  the  consent  of 
the  inventor.  Consolidated  Brake-Shoe 
Co.  r.  Detroit  Steel,  etc.,  Co.,  (E.  D. 
Mich.  1890)   47  Fed.  894. 

Alleging  infringement. —  Infringement 
by  the  defendants  must  be  alleged  by  the 
complainant.  Ashcroft  v.  Boston,  etc.,  R. 
Co.,  (1877)  97  U.  S.  189,  24  U.  S.  (L. 
ed.)  982;  Tucker  r.  Tucker  Mfg.  Co., 
(187«)  4  Cliff.  397,  24  Fed.  Gas.  No. 
14,227;  Miller  r.  Smith,  (C.  C.  R.  I. 
1880)  5  Fed.  369. 

//  infringement  is  charged  generally  it 
is  all  that  is  necessary  to  require  the  de- 
fendant to  answer  the  bill,  and  the  par- 
ticulars of  the  infringement  need  not  be 
specified.  Turrell  v.  Cammerrer,  (1868) 
3  Fish.  Pat.  Cas.  462,  24  Fed.  Caa.  No. 
14,266;  Haven  v.  Broi^it,  (1873)  6  Fish. 
Pat.  Cas.  413,  11  Fed.  Caa.  No.  6^28; 
Thatcher  Heating  Co.  r.  Carbon  Stove  Co., 
(1878)  4  B.  &  A.  Pat.  Cas.  68,  23  Fed, 
Cas.  No.  13,864;  American  Bell  Telephone 
Co.  r.  SoutheVn  Tel.  Co.,  (E.  D.  Ark. 
1888)  34  Fed.  803;  Luten  r.  Sharp,  (D. 
C.  Kan.  1912)  200  Fed.  161. 

Allegation  of  joint  infringement. — ^A 
general  allegation  of  infringement  being 
sufficient,  it  is  not  necessary  to  allege  a 
joint  infringement  or  set  out  sufficient 
facts  from  which  a  joint  infringement 
can  be  gathered.  Indurated  Fibre  Indus- 
tries Co.  r.  Grace,  (C.  C.  Mass,  1892)  52 
Fed.  124. 

Where  several  defendants  are  joined  in 
an  action  as  infringers  it  must  be  averred 
that  thev  are  joint  infringers.  Diamond 
Match  Co.  r.  Ohio  Match  Co.,  (N.  D.  Ohio 
1897)   80  Fed.  117. 

Where  the  bill  does  not  allege  an  in- 
fringement by  the  defendants  jointly  the 
objection  should  be  taken  by  demurrer. 
Fischer  f.  O'Shaughnessey,  (S.  D.  N.  Y. 
1881)  6  Fed.  92. 

General  charge  of  infringement. — Where 
a  bill  charges  infringement  of  a  patent 
generally,  in  accordance  with  the  ap- 
proved practice,  it  may  be  construed  to 
charge  infringement  of  all  the  claims; 
and,  unless  under  very  exceptional  cir- 
cumstances, the  complainant  cannot  be  re- 
quired to  amend  by  specifying  the  claims 
with  respect  to  which  infringement  is 
claimed  and  the  parts  of  defendant's  struc- 
ture which  are  claimed  to  infringe.  Mor- 
ton Trust  Co.  V.  American  Car,  etc.,  Co., 
(C.  C.  A.  3d  Cir.  1904)  129  Fed.  916,  64 
C.  C.  A.  367,  reversing  (0.  C.  N.  J.  1903) 
121  Fed.  132. 

Sufficient  allegation  of  infringement. — 
If  the  bill  alleges  that  the  defendant  made, 
constructed,  used,  and  vended  to  sundiy 
persons  the  alleged  invention  it  ia  suffi- 
cient to  show  a  violation  of  the  plaintiff'a 
rights.  Case  v.  Redfield,  (1848)  4  Mc- 
Lean 626,  6  Fed.  Caa.  No.  2,494;  McMillan 
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V.  St.  Louis,  etc.,  Transp.  Co.,  (E.  D.  Mo. 
1883)   18  Fed.  260. 

Nesativing  facts.— It  has  been  held  that 
a  bill  for  infringement  of  a  patent  to  state 
a  cause  of  action  must  not  only  allege  the 
facts  which  are  essential  to  the  validity  of 
the  patent  under  R.  S.  sees.  4886  and  4887 
9upra,  pp.  23,  138,  but  must  negative 
those  which  would  defeat  it.  Maxwell 
Steel  Vault  Co.  v.  National  Casket  Co., 
(N.  D.  N.  Y.  1913)  205  Fed.  615. 

As  to  the  sufficiency  of  a  bill  of  com- 
plaint under  the  new  equity  rules,  see 
zenith  Carbureter  Co.  r.  Stromberg  Motor 
Devices  Co.,  (E.  D.  Mich.  1913)  206  Fed. 
158. 

A  bill  for  infringement  was  held  to  be 
sufficient  in  Luten  v.  Dover  Constr.  Co., 
(C.  C.  N.  J.  1911)   189  Fed.  406. 

Infringement  of  material  part  of  in- 
▼emtion. — ^A  bill  for  infringement  of  a 
patent  must  charge  the  infringement  of  a 
material  part  of  the  invention  to  entitle 
the  complainant  to  relief  in  equity.  Moss 
r.  McConway-Torley  Co.,  (W.  D.  Pa.  1906) 
144  Fed.  128.  • 

Date  of  invention. —  The  plaintiff  in  a 
suit  for  an  infringement  of  a  patent  can- 
not be  required  to  fix  the  date  of  his  in- 
vention. Todd  1?.  Whitaker,  (E.  D.  Pa. 
1914)  217  Fed.  319. 

Ennmeration  of  claims  relied  on. — ^A 
bill  for  infringement  of  a  patent  contain- 
ing a  number  of  claims  must  specifically 
enumerate  the  claims  to  be  relied  on,  and 
where  it  does  not  the  objection  may 
properly  be  raised  by  demurrer  on  the 
ground  that  it  is  inequitable  and  uncon- 
scionable. Eastwood  V.  Cutler- Hammer 
Mfg.  Co.,  (E.  D.  Wis.  1906)  148  Fed.  718. 
Statement  of  articles  made  by  infring- 
ing machine. —  It  is  not  necessary  for  the 
plaintiff,  in  addition  to  the  general  charge 
of  infringement,  to  allege  what  articles 
the  defendant  made  by  the  use  of  a  ma- 
chine which  infringed  his  patent.  Fischer 
r.  Hayes,  (S.  D.  N.  Y.  1881)  6  Fed.  76. 

Infringement  of  design. — To  recover  the 
penalty  imposed  by  Act  of  Feb.  4,  1887, 
ch.  105,  infra ^  p.  383,  upon  any  person  for 
uung  a  design  secured  by  patent,  or  in 
Imitation  thereof,  or  selling  an  article  to 
which  the  design  has  been  so  applied,  the 
plaintiff  must  allege  that  the  defendant 
had  knowledge  of  the  design  or  its  appli- 
cation, or  such  a  notice  to  the  public  or  to 
the  defendant,  from  which  such  knowledge 
must  necessarily  be  inferred.  Dunlap  v. 
Sehofield,  ( 1894  >  152  U.  S.  244,  14  S.  Ct. 
576,  38  U.  S.  (L.  ed.)  426;  Lowell  Mfg. 
Co.  V.  Hogg,  (C.  C.  Mass.  1895)  70  Fed. 
787. 

ATerments  on  information  and  belief. — 
A  bill  for  infringement  of  a  patent  is  not 
demurrable  because  material  facts  are  al- 
leged on  information  and  belief.  Thom- 
son-Houston Electric  Co.  v.  Electrose  Mfg. 
Co.,  (E.  D.  N.  Y.  1907)  155  Fed.  543. 
Where  a  bill  of  complaint  charges  in- 


fringement of  letters  patent,  the  averment 
of  infringement  under  the  form,  "  Your 
orator  further  shows,  on  information  and 
belief,  that,"  etc.,  is  sufficient;  the  fact  of 
infringement  not  being  necessarily  within 
the  knowledge  of  the  complainant.  Mur- 
ray Co.  I*.  Continental  Gin  Co.,  (C.  C. 
Del.  1903 )   126  Fed.  533. 

Averment  of  diligence. — A  bill  for  in- 
fringement of  a  patent  which  alleges  acts 
of  infringement  within  six  years  need  not 
specifically  allege  that  complainant  has 
been  diligent.  Thomson-Houston  Electric 
Co.  f.  Electrose  Mfg.  Co.,  (E.  D.  N.  Y. 
1907)   155  Fed.  543. 

Extent  of  damage. — The  extent  of  the 
complainant's  damage  need  not  be  averred 
in  a  bill  for  an  injunction  or  for  profits  in 
addition  thereto,  but  it  must  be  alleged  ir 
an  accounting  of  profits  is  prayed  for  in 
the  bill,  that  such  profits  have  been  madf^ 
by  the  defendants  from  the  use  of  a  pat- 
ented article.  Wirt  v.  Hicks,  ( S.  D.  N.  Y. 
1891)  46  Fed.  71. 

The  failure  of  a  bill  for  infringement  to 
allege  the  extent  of  complainant's  loss  or 
damages  is  not  ground  for  demurrer. 
American  Telephone  Co.  v.  National 
Phonograph  Co.,  (S.  D.  N.  Y.  1904)  127 
Fed.  349. 

Necessity  to  pray  for  damages. —  Upon 
a  decree  in  favor  of  the  complainant  for 
an  infringement  of  his  patent  damages  fol- 
low as  one  of  the  results  of  the  decree 
whether  specifically  prayed  for  or  not.  It 
is  not  necessary  that  the  bill  of  complain- 
ant should  pray  for  damages  eo  nomine, 
and  where  the  bill  asks  for  an  account  of 
gains  and  profit,  and  such  other  relief  as 
may  be  agreeable  to  equity,  damages  may 
be  awarded  to  the  complainant.  Emerson 
V.  Simm,  (1873)  6  Fish.  Pat.  Cas,  281, 
8  Fed.  Cas.  Xo.  4,443. 

Cross-bill  setting  up  interference.— 
Conceding  that  the  defendant  in  a  suit 
for  infringement  of  a  reissue  patent  may 
by  cross- bill  set  up  an  interfering  patent, 
and  obtain  a  decree  canceling  complain- 
ant's reissue  for  fraud,  such  cross-bill 
must  at  least  set  out  the  specific  facts  re- 
lied on  to  constitute  the  fraud.  Coffield 
Motor  Washer  Co.  v.  A.  D.  Howe  Co., 
(N.  D.  W.  Va.  1909)  172  Fed.  668. 

Supplemental  bill  to  set  up  new  in- 
fringements.— Where  a  patent  has  been 
adjudgd  valid  and  infringed  and  an  ac- 
counting ordered,  it  is  the  better  practice 
to  require  the  complainant  to  set  up  any 
alleg^  new  infringements  by  supple- 
mental bill,  which  can  be  disposed  of  and 
the  order  of  reference  modified  as  required, 
rather  than  to  extend  the  accounting  to 
devices  which  have  not  been  adjudged  to 
infringe  and  entail  costs  upon  the  parties 
which  may  prove  unnecessary.  Murray 
V,  Orr,  etc..  Hardware  Co.,  (C.  C.  A.  7th 
Cir.  1907 )    153  Fed.  369,  82  C.  C.  A.  445. 

Supplemental  bill  to  meet  modification 
of  infringing  structure. —  The  fact  that, 
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pending  a  suit  for  the  infringement  of  a 
patent,  the  defendant  modifies  the  alleged 
infringing  structure,  affords  no  ground  for 
a  supplemental  bill  alleging  infringement 
by  the  new  structure.  If  the  original 
structure  infringed,  full  relief  may  be 
obtained  as  to  the  new  structure  under 
the  original  bill,  while  if  it  did  not  a  new 
case,  based  on  infringement  subsequent  to 
the  commencement  of  the  suit,  cannot  be 
made  by  a  supplemental  bill.  Westing- 
house  Air  Brake  Co.  v.  Christen  sen  En- 
gineering Co.,  (8.  D.  N.  Y.  1904)  126 
Fed.  764. 

Amendment. — ^An  amendment  generally 
may  be  allowed  where  the  bill  does  not 
contain  requisite  and  sufficient  allegations. 
Young  V.  Lippman,  (1872)  9  Blatchf.  277, 
30  Fed.  Cas.  No.  18,160;  Thompson  v. 
Jewett,  (1872)  4  Leg.  Oaz.  (Pa.)  50, 
23  !Fed.  Cas.  No.  13,961;  Consolidated 
Bra^e-Shoe  Co.  v.  Detroit  Steel,  etc.,  Co., 
(E.  D.  Mich.  1890)   47  Fed.  894. 

A  bill  may  be  amended  in  a*  proper 
case.  Jackson  Skirt,  etc.,  Co.  r.  Rosen- 
baum,  (W.  D.  Mich.  1911)   190  Fed.  197. 

In  a  suit  for  infringement  by  an  ex- 
clusive licensee,  the  failure  of  the  bill  to 
allege  that  the  license  includes  the  ex- 
clusive right  to  make  the  patented  article 
may  be  cured  by  amendment,  where  the 
evidence  shows  a  license  to  make,  as  well 
as  to  use  and  vend.  Fox  v.  Knickerbocker 
Engraving  Co.,  (S.  D.  N.  Y.  1906)  140 
Fed.  714. 

Overmling  plea. — ^Where  the  defense 
may  be  fully  saved  in  connection  with  an 
answer  and  on  final  hearing  a  plea  may 
be  overruled.  Jackson  Skirt,  etc.,  Co.  f?. 
Roeenbaum,  (W.  D.  Mich.  1911)  190  Fed. 
197. 

Duplicity. — ^A  plea  is  bad  which  at- 
tempts to  unite  two  defenses  where  part 
of  tne  proposed  proof  relates  to  one  only 
of  the  claims  of  the  patent,  because,  if 
the  issue  were  joined  on  the  plea  and  the 
alleged  facts  were  determined  in  favor 
of  the  defendant,  it  would  not  necessarily 
dispose  of  the  case.  A  plea  to  be  good 
should  present  a  single  issue  which,  if 
decided  in  favor  of  the  'defendant,  will 
dispose  of  the  action.  Vacuum  Cleaner 
Co.  V.  Dunn,  (S.  D.  N.  Y.  1911)  189  Fed. 
634. 

Demurrer. — A  patent  will  not  be  held 
invalid  on  demurrer  imless  the  court  is 
entirely  satisfied  from  its  face  that  by  no 
possible  proof  can  patentable  invention 
and  validity  be  made  to  appear.  Rose 
Mfg.  Co.  t7.  E.  A.  Whitehouse  Mfg.  Co., 
(C.  C.  N.  J.  1911)  193  Fed.  69.  See  also 
Burrowes  v.  Carrom-Archarena  Co.,  (W. 
D.  Mich.  1911)  190  Fed.  204. 

If  there  is  obviously  no  patentable  in- 
vention in  the  device  patented,  it  is  not 
onlj  within  the  power  of  the  court,  but  it 
is  its  duty,  to  sustain  a  demurrer  to  tlie 
bill  for  want  of  invention,  and  to  save  the 
parties  from  useleas  ootta  and  litigation. 


Towne  Steering  Wheel  Co.  r.  Lee,  (C.  C. 
A.  9th  Cir.  1912)  199  Fed.  777,  120  C.  C. 
A.  463;  Card  r.  Standard  Coal,  etc.,  Co., 
(E.  D.  Tenn.  1912)  202  Fed.  361. 

On. such  demurrer  the  court,  in  deter- 
mining the  questions  of  novelty  and  in- 
vention, may  take  judicial  notice  of  facts 
of  common  or  general  knowledge.  Card 
r.  Standard  Coal,  etc.,  Co.,  (E.  D.  Tenn. 
1912)  202  Fed.  851. 

In  Havena  v.  Ostrander,  (S.  D.  N.  Y. 
1911)  190  Fed.  199,  on  demurrer  to  a  bill 
for  infringement  of  a  design  patent  it  was 
contended  that  the  patent  was  anticipated 
by  a  mechanical  patent  to  the  same  in- 
ventor; but  the  court  said:  "This  patent, 
however,  is  not  set  forth  in  the  bill.  The 
mere  fact  that  it  is,  with  many  others,  re- 
ferred to  in  a  license  agreement  which  is 
annexed  to  the  bill  does  not  make  profert 
of  it  so  that  it  may  be  considered  as  a 
part  of  the  record  on  demurrer." 

IV.  Injunctions 

Complete  remedy  at  law.. — An  injunc- 
tion in  a  patent  case  will  not  be  granted 
when  the  remedy  at  law  is  full,  adequate, 
and  complete.  Hat  Sweat-Band  Mfg.  Co. 
17.  Porter,  (C.  C.  N.  J.  1888)  34  Fed.  746. 

Supporting  papers  on  .application  — 
Affldavita  necessary, —  It  is  hardly  proper 
to  grant  a  preliminary  injunction  in  a 
patent  suit,  upon  a  theory  which,  although 
it  may  be  true,  is  not  supported  by  affi- 
davits. American  Diamond  Rock  Boring 
Co.  V,  Sullivan  Mach.  Co.,  (1877)  14 
Blatchf.  119,  1  Fed.  Cas.  No.  298. 

Special  prayers  for  preliminary  injunO' 
turn. —  Where  a  prdiminary  injunction  ia 
sought,  it  must  be  specially  asked  for  in 
the  prayer  of  the  bill  in  conformity  to 
equity  rule  21,  otherwise  the  bill  is  demur- 
rable. American  Graphophone  Co.  v.  Na- 
tional Phonograph  Co.,  (S.  D.  N.  Y.  1904) 
127  Fed.  349. 

Notice  of  application. —  Notice  of  an 
application  for  an  injunction  ie  required 
by  statute.  Sickles  v.  Borden,  (1857)  4 
Blatchf.  14,  22  Fed.  Cas.  No.  12,833. 

Application  for  injunction  pending  suit. 
—  The  court  will  not  grant  a  preliminary 
injunction  for  infringement  of  a  patent 
where  the  application  was  not  made  until 
the  suit  had  been  pending  many  months 
and  was  nearly  ready  for  final  hearing, 
and  no  ground  for  the  injunction  was 
shown  which  was  not  known  at  the  time 
of  the  institution  of  the  suit.  Andrews  t>. 
Spear,  (1877)  4  Dill.  472,  1  Fed.  Cas.  No. 
380. 

Discretion  of  court. — Whether  the  court 
will  hear  the  motion  when  not  made  until 
the  case  is  nearly  ready  for  final  hearing 
is  peculiarly  a  matter  for  determination 
by  the  judge,  with  whitsh  an  appellate 
court  will  not  interfere.  Consolidated 
Electric  Storage  Go.  v.  Accumulator  Co. 
(C.  C.  A.  3d.  Cir.  1893)  S6  Fed.  48S,  3 
U.  S.  App.  679,  6  C.  C.  A.  202. 
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CoBtesting  application.  —  Defendant 
must  be  prepared  to  make  his  entire  de- 
fense to  the  application  for  an  injunction 
in  the  first  instance  by  showing  by  his 
answer  or  by  a£Sdavit  a  want  of  right  in 
the  plaintiff  or  a  superior  right  in  him- 
self. Day  V.  New  England  Car-Spring  Co., 
(1854)  3  Blatchf.  154,  7  Fed.  Cas.  No. 
3,086. 

The  defense  that  the  patent  sued  on  had 
easpired  because  of  the  expiration  of  a 
foreign  pat^it  for  the  same  invention  is 
an  original  defense  and  must  not  be  left 
to  he  introduced  in  surrebuttal.  American 
Paper  Barrel  Co.  i?.  Lara  way,  (C.  C. 
Conn.  1886 )  28  Fed.  141. 

Snffidency  of  defendant's  oath. — 11^  has 
been  held  that  the  defendant's  oath  that 
he  manufactures  under  a  patent  granted 
to  him  is  sufficient  without  the  affidavits 
of  third  persons  to  that  effect.  Lombard 
r.  StillweU,  16  Fed.  Cas.  No.  8,472. 

AOeging  anticipation  on  information 
and  belief. — A  general  allegation  in  an 
affidavit  on  information  and  bcJief  that 
the  plaintiff^s  invention  was  known  and 
used  publicly  before  the  date  of  the  plain- 
tiff's patent  amounts  to  nothing.  The  de- 
fendant should  disclose  the  sources  and 
particulars  of  his  information.  Young  r. 
Lippmann,  (1872)  9  Blatchf.  227,  30  Fed. 
Cas.  No.  18,160. 

Injunction  following  decree. —  The  ordi- 
nary practice  is  for  an  injunction  to  fol- 
low a  decree  in  favor  of  the  complainants 
on  the  merits.  Rumford  Chemical  Works 
p.  Hecker,  (1876)  2  B.  &  A.  Pat.  Cas. 
386,  20  Fed.  Cas.  No.  12,134;  Potter  v. 
Mack,  (1868)  3  Fish.  Pat.  Cas.  428,  19 
Fed.  Cas.  No.  11,331. 

Injunction  for  infringement  after  de- 
oree. — Where  a  decree  for  a  perpetual  in- 
junction and  for  damages  and  profits  has 
been  rendered,  and  a  suit  afterwards 
brought  in  the  same  court  for  injunction 
and  damages  and  profits  for  infringements 
committed  by  the  defendant  since  the  ren- 
dition of  the  former  decree,  although  in- 
junction i«  unnecessary,  the  court  can  and 
will  order  a  decree  for  an  injunction  and 
an  accounting  of  damages  and  profits  aris- 
ing from  infringements  since  the  former 
decree.  Horton  t?.  New  York  Cent.,  et<;., 
R.  Co.,  (N.  D.  N.  Y.  1894)  63  Fed. 
897. 

Authority  to  grant  injunction  independ- 
ent of  other  relief. —  Under  this  section 
the  authority  of  a  federal  court  in  a  case 
arising  under  the  patent  laws,  of  which 
it  has  jurisdiction,  to  grant  an  injunction 
according  to  the  course  and  principle  of 
courts  of  equity  to  prevent  the  violation 
of  any  right  secured  by  a  patent  is  en- 
tirely independent  of  the  award  of  any 
other  relief  in  the  same  suit.  Ameri- 
can Cotton-Tie  Supply  Co.  r.  McCready, 
(1879)  17  Blatchf.  291,  1  Fed.  Cas.  No. 
295. 

Assignees. —  The  provisions  of  this 
statute  with   regard  to  the  issuance   of 


an  injunction  are  applicable  to  assignees. 
Jenkins  1?.  Greenwald,  (1857)  1  Bond  126, 
13  Fed.  Cas.  No.  7,270. 

General  rule  as  to  perpetual  injunctions. 
—  The  general  rule  as  to  perpetual  in- 
junctions, that  they  are  awarded  or  their 
issuance  directed  or  the  preliminary  in- 
junction already  issued  is  made  final  and 
perpetual  by  the  final  decree  of  the  court 
or  when  the  rights  of  the  parties,  as  far 
afi  relates  to  the  subject  of  the  injunction, 
are  finally  adjudicated  and  disposed  of  by  • 
decree  of  the  court,  applies  to  patent  cases 
as  well  as  others.  Matthews,  etc.,  Mfg. 
Co.  V.  National  Brass,  etc..  Works,  (E.  D. 
Pa.  1895)  71  Fed.  518;  Western  Electric 
Co,  V.  Capital  Telephone,  etc.,  Co.,  (N.  D. 
Cal.  1898)  86  Fed.  769;  Marden  v.  Camp- 
bell Printing-Prees,  etc.,  Co.,  (C.  C.  A. 
1st  Cir.  1896)  79  Fed.  653,  33  U.  S.  App. 
731,  761,  25  C.  C.  A.  142. 

The  worde  "  perpetual  injunction  "  in  a 
decree  mean  only  for  the  life  of  the  pat- 
ent. De  Florez  i;.  Raynolds,  (8.  D.  N.  Y, 
1880)    8  Fed.  434. 

Discretion  of  court  aa  to  preliminary  in- 
junction.—  The  issuing  of  a  preliminary 
injunction  is  within  the  discretion  of  the 
court  and  will  depend  upon  the  peculiar 
circumstances  of  each  case.  Parker  v. 
Sears,  (1860)  1  Fish.  Pat.  Cas.  93,  18 
Fed.  Cas.  No.  10,748;  Irwin  r.  Dane, 
(1871)  2  Biss.  442,  13  Fed.  Cas.  No. 
7,081;  Forbush  V.  Bradford,  (1858)  1 
Fish.  Pat.  Cas.  317,  9  Fed.  Cas.  No.  4,930; 
Bailey  Wringing  Mach.  Co.  v,  Adams, 
(1877)  3  B.  &  A.  Pat.  Cas.  96,  2  Fed. 
Cas.  No.  752;  Orr  v.  Badger,  (1844)  1 
Brun.  Col.  Cas.  536,  18  Fed.  Cas.  No. 
10,587;  Motte  i\  Bennett,  (1849)  2  Fish. 
Pat.  Cas.  642,  17  Fed.  Cas.  No.  9,884; 
Potter  t?.  Whitney,  (1866)  1  Lowell  87, 
1«  Fed.  Cas.  No.  11,341;  Earth  Closet 
Co.  V,  Fenner,  (1871)  5  Fish.  Pat.  Cas. 
16,  8  Fed.  Cas.  No.  4,249;  Tucker  v.  Car- 
palter,  (1841)  Hempet.  440,  24  Fed. 
Cas.  No.  14,217;  Blanchard  t?.  Reeves, 
(1850)  1  Fish.  Pat.  Cas.  103,  3  Fed.  Cas. 
No.  1,615;  Brown  r.  Deere,  (1881)  2  Mc- 
Crary  (U.  S.)  425;  Campbell  Printing- 
Press,  etc.,  Co.  r.  Manhattan  R.  Co.,  (S. 
D.  N.  Y.  1892)  4»  Fed.  930;  In  re  Chi- 
cago Sugar-Refining  Co.,  (C.  C.  A.  7th 
Cir.  1898)  87  Fed.  750,  69  U.  6.  App. 
703,  31  C.  C.  A.  221;  Layne  v.  Gettv, 
(C.  C.  A.  6th  Cir.  1915)  222  Fed.  917, 
138  C.  C.  A.  307. 

But  while  the  granting  of  a  prelimi- 
nary injunction  in  a  suit  for  infringe- 
ment of  a  patent  rests  within  the  sound 
discretion  of  the  trial  court,  where  the 
vididity  of  the  patent  has  been  sustained 
by  a  prior  adjudication  in  an  action  at 
law  and  the  infringement  is  clear,  the 
oourt  has  no  discretion  to  refuse  a  tem- 
porary injunction  pending  a  final  hearing 
upon  the  issue  involved  in  the  case.  Sher- 
man-Clay r.  Searchlight  Horn  Co.,  (C.  C 
A.  9th  Cir.  W14)  214  Fed.  9«,  130  C.  (- 
A.  575. 


;]42 


7  FED.  STAT.  ANN.   (2d  Ed.) 


In  Boyce  v.  Stewart-Warner  Speedome- 
ter Corp.,  (C.  C.  A.  2d  ar.  1914)  220 
Fed.  118,  136  C.  C.  A.  72,  the  court  said: 
*•'  It  is  necessary  to  keep  in  mind  that  the 
granting  of  a  preliminary  injunction  rests 
in  the  sound  judicial  discretion  of  the 
court  of  original  jurisdiction.  The  ques- 
tion is  not  whether,  on  the  facts  as  dis- 
closed, the  appellate  court  would  have 
issued  the  injunction.  It  is  rather 
whether  the  trial  court  abused  its  dis- 
cretion in  the  course  it  adopted.  The 
question  for  us  is  whether  the  record 
clearly  establishes  that  the  court  below 
abused  its  discretion  and  departed  from 
the  rules  and  principles  established  for  the 
guidance  of  tne  courts  of  equity  in  cases 
of  this  character.  American  Grain  Sepa- 
rator Co.  V.  Twin  Citv  Separator  Co.,  [C. 
C.  A.  gth  Cir.  1912]*^  202  Fed.  202,  206, 
120  C.  C.  A.  664.  It  was  at  one  time 
thought  in  England  that  a  court  of  equity 
should  not  interfere  for  the  protection  of 
a  patent  by  injunction  until  the  validity 
of  the  patent  had  been  established  at  law. 
But  the  rule  became  established  in  that 
country  to  the  contrary.  Oxford,  etc.. 
Universities  r.  Richardson,  6  Ves.  Jr. 
(Eng.)  680.  And  in  this  country  the  fed- 
eral courts  have  been  inclined  to  view 
with  considerable  liberality  the  issuance 
of  an  injunction,  although  the  complain- 
ant may  not  have  established  the  validity 
of  his  patent  in  a  tri«l  at  law  before 
making  application  for  an  injunction  for 
the  protection  of  hi^  rights.  This  court 
has  never  held  that  a  preliminary  injunc- 
tion will  not  be  issued  in  any  case  where 
the  validity  of  the  patent  has  not  been 
previously  established.  But  while  recog- 
nizing the  fact  that  it  is  not  necessary 
that  the  validitv  of  the  patent  should  have 
been  previously  determined,  we  have  been 
reluctant  to  approve  the  granting  of  a 
preliminary  injunction  where  the  patent 
was  comparatively  new.  And  it  has  been 
our  practice  to  disapprove  of  its  issliance 
in  a  case  at  ell  doubtful  and  where  there 
.appeared  to  be  any  substantial  contro- 
versy between  the  parties.  The  case  at 
bar  must  be  exceptional  in  its  circum- 
stances to  justify  any  departure  from  the 
practice  so  well  eetablished.  If  a  patent 
alleged  to  have  been  infringed  is  an  old 
one,  that  circumstance  in  itself  affords 
some  reason  for  allowing  a  preliminary 
injunction  to  issue  to  restrain  an  alleged 
infringement.  But  w^here  a  patent  is  new, 
its  validity  necessarily  having  been  neither 
adjudicated  nor  acquiesced  in,  the  issu- 
ance of  a  preliminary  injunction  without 
a  hearing  upon  the  merits  is  usually  re- 
garded as  unwarranted  and  improper. 
But  the  fact  that  a  patent  was  issued 
as  of  yesterday  may  not  always  lead  a 
court  to  refuse  a  preliminary  injunction. 
The  case  must  be  very  exceptional  in  its 
circumstances,  however,  to  justify  such  a 
course.  The  matter  rests  in  the  discretion 
of  the  court j  and  the  right  to  and  the 


necessity   for    the   injunction   should   be 
clearly  shown." 

In  Crescent  Specialty  Co.  t*.  National 
Fireworks  Distributing  Co.,  (C.  C.  A.  6th 
Cir.  191d)  219  Fed.  130,  I'S  C  C.  A.  28, 
the  court  said :  **  It  is  urged,  however, 
that  preliminary  injunction  should  not 
issue  in  the  alienee  of  adjudication  of 
the  validity  of  the  patent  sued  on.  No 
such  hard  and  fast  rule  pertdins  in  this 
court;  nor  is  it  imperative  that  infringe- 
ment be  shown  beyond  a  reasonable  doubt. 
Where  plaintiff's  title  to  a  patent  is  clear 
<as  is  the  case  here),  and  the  record 
shows  a  fair  probability  that  the  pat^ita 
are  valid,  ana  there  is  a  sufficient  show- 
ing of  public  acquiescence  therein,  and 
that  infringement  exists,  the  same  con- 
siderations relating  to  the  exercise  of  dis- 
cretion in  issuing  injunctions  in  patent 
causes  pertain  as  in  equity  causes  gen- 
erally; that  is  to  say,  mjuncticm  should 
be  granted  or  withheld  according  as,  upon 
a  balancing  of  convenience  and  inconve- 
nience, seems  necessary  to  the  protection 
of  the  rights  of  the  parties."  See  to  the 
same  effect  McM aster  i?.  Daughertv  Mfg. 
Co.,  (C.  C.  A.  3d  Cir.  1914)  219  Feil.  219, 
135  C.  C.  A.  117. 

A  preliminary  injunction  should  not  be 
granted  where  there  is  doubt  as  to  the 
infringement,  as  its  issue  would  be  tanta- 
mount to  a  finding  of  infringement.  Sani- 
tary Street  Flushing  Mach.  Co.  v.  Amster- 
dam, (N.  D.  N.  Y.  1914)  215  Fed.  190. 
Moreover,  the  court  will  not  grant  a  pre- 
liminary injunction  for  infringement  wnen 
the  alleged  infringement  is  doubtful  and 
the  suit  is  not  brought  against  the  maker 
of  the  infringing  device,  but  against  a 
dealer  who  sold  none  of  them  except  on 
complainant's  solicitation.  Denison  9. 
Gifford,  (C.  C.  A.  2d  Cir.  1913)  209  Fed. 
231,  126  C.  C.  A.  571. 

"  It  is  the  rule  that  when  the  validity 
of  a  patent  has  been  established  by  prior 
adjudication,  and  especially  after  long 
and  expensive  litigation,  a  court,  on  mo- 
tion for  a  preliminary  injunction  in  a 
subsequent  suit  against  another  defend- 
ant, would  only  consider  the  question  of 
infringement.  But  where  new  evidence  is 
introduced,  of  such  clear  and  persuasive 
character  as  to  leave  no  fair  doubt  but 
that  the  court  in  the  prior  case  would 
have  reached  a  different  conclusion  had 
that  evidence  been  before  it,  then  a  pre^ 
liminary  injunction  is  denied.  This  rule 
and  its  exception  are  well  established." 
Wayman  v.  Louis  Lif>p  Co.,  (S.  D.  Ohio 
1912)    222  Fed.  679. 

''As  a  rule,  the  grant  or  refusal  of  a 
preliminary  injunction  is  a  matter  within 
the  sound  discretion  of  the  trial  court; 
and  where  the  preliminary  record  di&- 
closes  that  the  validity  of  the  patoits  was 
in  doubt,  that  the  fact  of  infringement 
was  uncertain,  and  that,  in  view  of  such 
doubts  and  uncertainties,  an  injustice 
might   be   inflicted    upon    the   defendant 
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greater  than  any  benefit  that  might  accrue 
to  complainant  from  the  preliminary  de- 
cree, the  reviewing  tribunal  will  not  weigh 
the  conflicting  showings  with  respect  to 
the  facts  of  validity,  infringement,  or  com- 
parative equities,  but  will  let  the  case  go 
to  final  hearing  undisturbed,  because  abuse 
of  discretion  is  not  made  affirmatively  to 
appear.  .  .  .  But  discretion  (which  must 
be  legal  discretion,  not  merely  the  indi- 
vidual view  or  will  of  the  particular  chan- 
cellor) does  not  extend  to  a  refusal  to 
apply  well-settled  principles  of  law  to  a 
conceded  or  indisputable  state  of  facts. 
If  this  is  not  so,  Congress  did  a  vain 
thing  in  providing  at  all  for  appeals  from 
preliminary  injunctional  decrees."  Win- 
chester Repeating  Arms  Co.  v.  Olmsted, 
(C.  C.  A.  7th  Cir.  1»13)  203  Fed.  493,  121 
C.  C.  A.  615.  See  also  Fireball  Gas  Tank, 
etc.,  Co.  r.  Commercial  Acetylene  Co.,  (C. 
C.  A.  dth  Cir.  1912)  198  Fed.  650,  117 
C.  C.  A.  354;  Gamewell  Fire  Alarm  Tel. 
Co.  r.  Star  Electric  Co.,  (N.  D.  N.  Y. 
1912)    199  Fed.  188. 

"  Preliminary  injunctions  should  not  be 
granted  when  the  validity  of  the  patent 
is  conceded,  but  there  is  serious  doubt  as 
to  the  existence  of  tlie  infringement  al- 
leged. A  party  is  not  entitled  to  an  in- 
junction for  the  reason  he  has  a  valid 
patent,  but  for  the  reasons  he  has  a  valid 
patent  and  that  the  defendant  plainly 
infringes  his  rights  thereunder  and  pro- 
tected thereby.  When  there  is  nerious 
doubt  of  the  existence  of  both  thewe  facta, 
a  preliminary  injunction  should  not  be 
granted.  In  short,  the  complainant's  case 
should  be  reasonably  free  from  doubt  on 
every  questicm  necessary  for  him  to  estab- 
lish, in  order  to  obtain  the  relief  de- 
manded, and  the  case  should  be  estab- 
lished other  than  by  ex  parte  affidavits, 
where  their  essential  allegations  are  con- 
troverted by  others  of  the  same  character 
and  of  substantially  equal  credibility.'* 
Oamewell  Fire  Alarm  Tel.  Co.  v.  Hacken- 
sack  Imp.  Commission,  (D.  C.  N.  J.  1912) 
199  Fed.  182. 

In  a  case  disclosang  long  acquiescence, 
public  use,  utility  of  the  patented  device, 
as  well  as  clear"^  infringement,  a  tempo- 
rary injunction  may  be  issued,  without 
prior  adjudication,  unless  the  validity  of 
the  patent  is  challenged  in  some  affirma- 
tive or  equally  specific  manner,  giving  rise 
to  a  fair  doubt.  Winchester  Repeating 
Arms  Co.  v.  Buengar,  (E.  D.  Wis.  1912) 
199  Fed.   im, 

A  motion  for  a  preliminary  injunction 
to  restrain  infringement  of  a  patent  is 
addressed  to  the  sound  discretion  of  the 
court,  and,  to  justify  the  granting  of  such 
an  injunction,  complainant's  case  must 
exhibit  a  right  free  from  doubt  or  reason- 
able dispute  by  showing  eitiier,  first,  a 
prior  adjudication  sustaining  the  patent 
after  a  lK»ia  fide  and  vigorous  contest,  or, 
second,  a  continuous  public  acquiescence 
of  such  character  as  to  be  the  equivalent 


of  an  adjudication,  or,  third,  by  clear 
and  satisfactory  evidence  that  the  patent 
is  valid.  Hartford  v.  Western  Mfg.  Co., 
(C.  C.  N.  J.  1909)   172  Fed.  676. 

An  injunction  may  be  refused,  even 
when  there  is  a  decree  for  an  accounting, 
and  the  patent  is  still  in  life.  Electric 
Smelting,  etc.,  Co.  r.  Oarbonmdum  Co., 
(W.  D.  Pa.  1900)    189  Fed.  710. 

Teat  to  be  applied. —  Pteliminary  in- 
junctions have  not  ordinarily  been  granted, 
if  there  is  any  substantial  doubt  regard- 
ing either  the  validity  of  the  patent  or 
infringement.  Nor  is  a  preliminary  in- 
junction so  readily  granted  against  a  mere 
user  as  against  a  maker  or  seller  of  the 
patented  invention.  Valvona-Marchiony 
Co.  f?.  Silverstein,  (C.  C.  Mass.  1910)  207 
Fed.  374.  See  also  Lovell-McConnell  Mfg. 
Co.  V.  Automobile  Supply  Mfg.  Co.,  (E.  D. 
N.  Y.  1911)  193  Fed.  658;  National  Elec- 
tric Signaling  Co.  v.  Telefunken  Wireless 
Tel.  Co.,  (C.  C.  A.  2d  Cir.  1912)  200  Fed. 
591,  119  C.  C.  A.  71. 

In  Vacuum  Cleaner  Co.  <?.  Waldorf- 
Astoria  Hotel  Co.,  (R.  D.  N.  Y.  1911)  198 
Fed.  865,  the  court  said :  "  While  believ- 
ing, therefore,  that  the  granting  of  a  pre- 
liminary injunction  upon  an  unadjudi- 
cated  patent  in  any  but  almost  undefended 
cases  i«  far  more  likely  to  involve  all 
parties  in  idle  expense  than  to  benefit  even 
the  most  meritorious  complainant,  it  is 
mv  duty  to  apply  t^e  theory  laid  down  as 
a  rule  in  the  Newhall  Case,  [C.  G.  A.  2d 
Cir.  1903]  125  Fed.  919,  60  C.  C.  A. 
629.  viz.,  that  the  injunction  prayed  for 
should  be  granted,  unless  there  is  '  a  fair 
doubt  as  to  invention,  anticipation,  con- 
struction or  infringement.*  ** 

Secrecy  as  to  the  granting  of  an  injunc- 
tion will  not  usually  be  enjoined  on  either 
party.  It  would  be  the  exercise  of  an 
extraordinary  power  for  a  court,  after  it 
had  heard  a  cause  in  the  usual  open  and 
public  manner  and  has  openly  and  pub- 
licly declared  its  judgment  upon  the  mat- 
ter at  issue,  to  restrain  the  parties  from 
making  known  the  result.  Such  an  order 
would,  of  course,  be  futile  if  the  fact  of 
the  granting  of  an  injunction  had  already 
lieen  made  public.  •Westinghouse  Air- 
Brake  Co.  v.  Carpenter,  (S.  D.  la.  1887) 
32  Fed.  546. 

Right  to  preliminary  injunction  involv- 
ing issue  in  case. — A  preliminary  injunc- 
tion against  infringement,  of  a  patent  will 
not  be  granted  where  it  involves  the  de- 
termination by  the  court  on  affidavits  of 
the  very  issue  in  the  case;  nor  will  it  be 
granted  in  a  doubtful  case  on  the  theory 
that  defendant,  if  not  an  inifringer,  wiji 
not  be  injured  thereby.  Motion  Picture 
Patents  Co.  v.  New  York  Motion  Picture 
Co.,  (E.  D.  N.  Y.  1909)   174  Fed.  51. 

Another  suit  x>ending. —  In  a  suit  to  en- 
join the  infringement  of  reissued  letters 
patent,  where  the  validity  of  the  patent 
has  already  been  sustained  on  final  court 
hearing,  that  court  will  not  postpone  thv 
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granting  of  a  preliminary  injunction  be- 
cause another  suit  is  pending  on  the  pat- 
ent in  another  circuit.  Atlantic  Giant 
Powder  Co.  r.  Goodyear,  (1877)  3  B.  & 
A  Pat.  Gas.  161,  2  Fed.  Gas.  No.  623. 

And  where  a  defendant  has  always  been 
notified  that  it  was  claimed  he  infringed, 
and  has  not  been  misled  by  any  action  of 
the  plaintiff  into  making  investments,  and 
has  no  peculiar  equity  as  against  the 
plaintiff,  an  injunction  will  not  be  with- 
neld  because  the  plaintiff,  having  sued  the 
defendant  for  infringement,  permitted  the 
suit  to  rest  until  a  recovery  was  had  on 
the  patent  in  other  suits  and  then  discon- 
tinued it  and  brought  a  new  suit  against 
defendant.  Atlantic  Giant  Co.  v.  Rand, 
(1S79)  16  Blatchf.  250,  2  Fed.  Gas.  No. 
626. 

Limiting  injunction  to  acts  injurious  to 
complainant. — ^A  preliminary  injunction 
to  restrain  contributory  infringement  of 
patents  covering  a  piano  player  by  the 
sale  to  purchatsers  of  sudi  players  of 
music  rolls  to  be  used  therewith,  in  vio- 
lation of  the  license  contracts  under  which 
the  instruments  were  sold  by  complaint, 
held  properly  granted,  although  the  rolls 
made  and  sold  by  defendant  were  also 
adapted  to  be  used  with  other  inetru- 
ments,  where  the  injunction  was  carefully 
limited  by  its  terms  so  as  to  prohibit  only 
sales  of  rolls  "  intended  to  be  used  *'  in 
players  covered'by  the  patents  in  suit  and 
sold  subject  to  such  restrictions.  iSolian 
Co.  V.  Harry  H.  Juelg  Co.,  (C.  G.  A.  2d 
Oir.  1907)  166  Fed.  119,  86  C.  C.  A.  206, 
affi/rming  (S.  D.  N.  Y.  1906)  145  Fed. 
939. 

Injunction  prior  to  patent. — The  incho- 
ate right  existing  in  an  inventor  after 
making  an  application  for  a  patent  and 
while  the  same  is  undergoing  an  examina- 
tion in  the  patent  office  does  not  entitle 
him  to  injunctive  relief  against  an  in- 
fringer of  such  right.  Brill  v.  St.  Louie 
Car  Co.,  (£.  D.  Mo.  1897)  80  Fed.  909; 
Rein  v.  Clayton,  (£.  D.  Mich.  1889)  37 
Fed.  354;  Lyon  v.  Donaldson,  (N.  D.  111. 
1888)  34  Fed.  789. 

Nonnser  of  patent. —  Nonuser  of  a  pat- 
ent for  an  improvement  in  paper  bag  ma- 
chines, in  order  to  save  the  expense  of 
changing  or  altering  the  old  machines, 
will  not  justify  a  court  of  equity  in  with- 
holding injunctive  relief  against  infringe- 
ment. Continental  Paper  Sag  Co.  v.  Kast- 
em  Paper  Bag  Co.,  (1908)  210  U.  S.  405, 
28  8.  Gt.  748,  52  U.  S.  (L.  ed.)  1122, 
affirming  (C.  0.  A.  Ist  Cir.  1906)  160 
Fed.  741,  80  C.  C.  A.  407. 

The  fact  that  no  machine  has  ever  been 
made  and  shown  to  work  successfully 
under  a  patent  does  not  prevent  the  owner 
of  the  patent,  if  it  is  valid,  from  restrain- 
ing infringement  of  it.  Hoe  v,  Miehle 
Printing  Press,  etc.,  Co.,  (S.  D.  N.  Y. 
1906)  141  Fed.  112. 

Where  a  patented  device  is  obviously 
operative  and  useful,  the  fact  that  it  has 


never  been  manufactured  by  the  owner  of 
the  patent  does  not  affect  his  right  to 
maintain  a  suit  for  infringement.  U.  S. 
Fastener  Co.  v,  Bradley,  (C.  C.  A.  2d  Cir. 
1906)  149  Fed.  222,  79  C.  G.  A.  180, 
affimUng  (S.  D.  N.  Y.  1906)  143  Fed. 
633. 

Patent  held  merely  to  prevent  business 
competition. —  Quaere,  whether  a  suit  in 
equity  may  be  maintained  for  an  injunc- 
tion to  restrain  infringement  of  a  patent, 
as  well  as  for  an  accounting,  although  the 
owner  of  the  patent  has  never  constructed 
a  machine  thereunder  for  practical  use, 
and  apparently  does  not  intend  to  do  so, 
but  merely  to  hold  the  patent  to  prevent 
the  use  of  the  invention  oy  competitors  in 
business.  Eastern  Paper  Bag  Co.  v.  Con- 
tinental Paper  Bsg  Co.,  (0.  C.  Me.  1905) 
142  Fed.  479. 

Patent  near  ezpiretion. —  If  the  plain- 
tiff can  be  compensated  in  damages  a  pre- 
liminary injunction  will  not  be  issued 
when  the  patent  is  about  to  expire.  Par- 
ker  V.  Sears,  (1860)  1  Fish.  Pat.  Gas.  93, 
18  Fed.  Gas.  No,  10,748;  Howe  v,  Morton, 
(1860)  1  Fish.  Pat.  Gas.  586,  12  Fed.  Gas. 
No.  6,769 ;  Keyes  v.  Eureka  Con.  Mfg.  Co., 
(1891)  14  Sawy.  (U.  8.)  615. 

But  even  though  the  patent  is  about  to 
expire  an  injunction  may  be  granted 
where  damages  will  not  compensate  or 
where  there  are  special  circumstances  re- 
quiring it.  Cary  v.  Domestic  Spring-Bed 
Co.,  (C.  C.  N.  J.  1886)  27  Fed.  299; 
Kittle  c.  DeGraaf ,  ( S.  D.  N.  Y.  1887 )  30 
Fed.  689;  Kittle  v.  Schneider,  (S.  D.  N. 
Y.  1877)  30  Fed.  690;  Kittle  v.  Rogers,  (8. 
D.  N.  Y.  1887)  33  Fed.  49;  Carpenter  v. 
Westinghouse  Air-Brake  Co.,  (S.  D.  la. 
1887)  32  Fed.  434;  American  BeU  Tele- 
phone Co.  V.  Brown  Telephone  Co.,  (N.  D. 
III.  1893)  58  Fed.  409;  Parker  v,  SeaN, 
(1850)  1  Fish.  Pat.  Gas.  93,  18  Fed.  Gas. 
No.  10,748. 

Even  though  a  patent  is  about  to  expire 
an  injunction  may  be  granted  where  a 
judgment  for  damages  will  not  compen- 
sate or  where  there  are  special  circum- 
stances which  seem  to  entitle  the  plain- 
tiff to  equitable  relief.  Motion  Picture 
Patents  Go.  v.  Centaur  Film  Co.,  (D.  C. 
N.  J.  1914)  217  Fed.  247. 

The  fact  that  a  patent  has  but  a  little 
while  to  run  will  not  prevent  a  court  of 
equity  from  granting  an  injunction.  Vic- 
tor Talking  Mach.  Go.  v,  Vitaphone  Co., 
(S.  D.  N.  Y.  1911)   101  Fed.  987. 

Complainant  ♦^lod  a  bill  for  infringe- 
ment of  a  pat(..t,  praying  for  an  injunc- 
tion and  for  an  accounting  of  profits  and 
damages.  The  biU  was  filed  the  day  prior 
to  the  expiration  of  the  patmt,  and 
averred  that  during  the  six  years  next 
prior  to  the  filing  o?  the  biU  complainant 
had  not  made,  used,  nor  sold  his  proceee. 
nor  any  part  thereof,  that  he  had  ob- 
tained BO  financial  advantage  from  his 
invention,  nor  had  he  sustained  any  ac- 
tual damage  during  such  period  by  the 
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enjoyment  of  the  invention  by  others. 
Held  that,  since  the  bill  wae  Bumcient  to 
sustain  an  ad  interim  restraining  order, 
and  complainant  had  no  adequate  remedy 
at  law,  the  bill  was  not  demurrable  be- 
cause  filed  so  short  a  time  before  the  ex- 
piration of  the  patent  that  no  motion 
for  an  injunction  could  have  been  regu- 
larly inade.  Tompkins  9.  International 
Paper  Co.,  (C.  C.  A.  2d  Cir.  IWO)  183 
Fed.  773,  106  C.  C.  A.  529. 

After  expiration  of  patent. — ^An  injunc- 
tion cannot  be  obtain^  after  the  expira- 
tion of  the  patent.  Vaughan  t*.  Central 
Pac.  R.  Co.,  (1S77)  4  Sawy.  280,  28  Fed. 
Gas.  No.  16>897. 

In  American  Sulphite  Pulp  Co.  (7.  Hinck- 
ley Fibre  Co.,  (N.  D.  N.  Y.  1&14)  217 
Fed.  57>  the  court  said :  ''  I  do  not  think 
an  injunction  should  issue  against  the 
use  of  a  machine  or  structure  which  in- 
fringed a  patent  during  its  life  after  the 
patent  has  expired,  even  if  made  and  put 
in  use  prior  to  the  expiration  of  the  pat- 
ent. By  issuing  a  patent  the  United 
States  secures  to  the  patentee  and  his  sole 
licensee  the  exclusive  right  to  make,  use, 
and  vend  the  patented  thing  during  the 
life  of  the  patent  and  to  exclude  others 
from  making,  using,  or  selling  the  same. 
The  right  to  an  injunction  to  restrain 
others  from  making,  using,  and  vending 
is  equitable  in  its  nature  and  may  or  may 
not  De  availed  of.  It  is  usually  accom- 
nanied  by  an  accounting  and  an  award  of 
aamagc«  and  profits  as  comnensaticm  for 
the  infringement.  The  court  does  not  and 
cannot  taxe  possession  of  or  destroy  the 
infringing  article.  The  patentee  or  li- 
censee may  content  himself  with  a  suit  at 
law  to  recover  money  damages.    When  the 

Ktent  expires,  the  discovery  or  invention 
zamea  common  property;  that  is,  all 
persons  have  the  right  to  make,  use,  and 
sell  articles  made  in  accordance  there- 
with. The  discovery  or  invention  is  then 
e'ven  to  the  public.  An  infringing  article 
donga  to  the  maker,  or  the  one  for  whom 
it  was  made,  and  its  use  or  sale  after  the 
patent  has  expired  is  not  prohibited  by 
any  statute.  After  the  patent  has  ex- 
pired, the  use  of  the  thing,  or  its  siJe, 
offends  against  no  law,  or  the  rights  of 
any  person.  The  sole  right  or  monopoly 
of  the  patentee  in  the  invention,  and  of 
his  licensee,  has  then  ceased  to  exist,  ex- 
cept to  recover  damages  and  profits  for 
past  infringement,  and  he  has  no  owner- 
ship or  interest  in  the  article  which  dur- 
ing the  life  of  the  patent  infringed,  or  in 
its  use.  Its  use  arter  the  patent  expires 
infringes  no  right  of  any  person.  Its  use 
damages  no  person.  He  can  recover 
damsges  or  profits  up  to  the  time 
of  the  expiration  of  the  patent,  and  no 
longer.  If  an  injunction  is  granted  dur- 
ing the  life  of  the  patent,  and  is  obeyed, 
no  damages  or  profits  accrue  after  tiie 
issne  of  such  injunction,  and  the  recovery 
of  damages^  etc.,  is  measured  in  time  by 


the  period  between  the  commencement  of 
the  infringement  and  the  issue  of  the  in- 
junction.*' 

Conjoint  use  of  expired  and  unexpired 
patents. —  Courts  must  refuse  a  prelimi- 
nary injunction  on  affidavits  against  the 
conjoint  use  of  two  patents,  one  of  which 
has  expired  because  originally  taken  out 
both  at  home  and  abroad  and  its  life  has 
expired  with  the  terms  of  the  foreign  pat- 
ent, and  the  broader  of  which  has  not 
been  adjudicated  in  the  courts  as  to  its 
features  of  invention.  National  Phono- 
graph Co.  t\  American  Graphophone  Co., 
(C.  C.  Con.  1»05)   136  Fed.  231. 

Grant  of  sutaequent  patent. —  The  grant 
of  a  subsequent  patent  will  not  prevent 
the  granting  of  an  injunction  where  the 
infringement  is  clear.  Morse  Fotmtain 
Pen  Co.  1'.  Esterbrook  Steel-Pen  Mfg.  Co., 
( 1860)  3  Fish.  Pat.  Cas.  615,  17  Fed.  Oas. 
No.  9,862. 

Violation  of  covenants  in  license- agree- 
ment.— ^A  bill  for  an  injunction  to  prevent 
the  infringement  of  a  patent  cannot  be 
fonnded  on  the  defendant's  violation  of 
covenants,  in  a  license  agreement,  to  pay 
royalties,  to  make  reports,  and  to  submit 
his  books  to  the  complainant's  accoimtant. 
Chadeloid  Chemical  Co.  v.  Johnson,  (C. 
C.  A.  7th  Cir.   1^13)    203  Fed.  993,  122 

\j»      \Jm      A'       £vO* 

Cutting  prices  by  licensee. —  In  Auto- 
matic Pencil  Sharpener  Co.  v.  Goldsmith, 
(S.  D.  N.  Y.  1911)  190  Fed.  206,  a  pre- 
liminary injunction  was  granted  to  re- 
strain the  sale  at  cut  rates  of  patented 
machines  bought  under  restrictions  as  to 
price  of  which  the  defendant  had  full 
knowledge.  The  machines  and  boxes  also 
bore  marks,  numbers,  and  notices  which 
the  defendant  mutilated  and  erased  before 
offering  for  sale  at  the  cut  rate. 

Acquiescence  in  infringement. — ^Acquies- 
cence in  infringement  may  debar  the 
owner  of  a  patent  from  the  right  to  a 
preliminary  injunction,  but  will  not  pre- 
vent the  granting  on  final  hearing  of  such 
relief  as  may  be  equitable.  Empire  Cream 
Separator  Co.  p.  Sears,  (S.  D.  N.  Y.  1907) 
157  Fed.  238. 

Infringement  dependent  on  identity  of 
compounds. — ^A  patentee  of  a  composition 
is  not  at  liberty  to  prove  that  a  part  of 
the  compound  described  in  his  claim  for 
a  patent  is  not  essential  or  material  to  its 
operation;  and,  therefore,  a  temporary 
restraining  order  granted  on  a  bill  to  en- 
join an  infringement  of  a  patent  for  a 
composition  for  use  as  a  furniture  polish 
is  improperly  granted,  where  it  is  shown 
in  the  bill  that  the  defendant's  alleged 
infringing  convpoeition  contains  no  coal 
oil,  ^ile  that  substance  is  one  of  the 
ingredients  of  complainant's  composition 
as  described  in  his  specification  and  claims, 
and  an  essential  ingredient  according  to 
the  statements  of  the  primarv  examiner 
in  a  preliminary  rejection  of  complain- 
ant's application,  though  the  bill  alleges 
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that  the  coal  oil  is  no  essential  part  of 
the  complainant's  invention,  not  affecting 
the  quality  of  the  composition  as  a  polish- 
ing fluid,  but  being  intended  to  thin  a 
coloring  ingredient.  Lane  r.  Levi,  (1903) 
21  App.  Cas.   (D.  C.)    168. 

Extent  of  infringement  immaterial. — 
An  injunction  will  not  be  denied  because 
the  infringement  is  small.  Carter  r. 
WoUschlaeger,  (N.  D.  N.  Y.  189*2)  53  Fed. 
673. 

The  fact  that  a  defendant,  sued  for  in- 
fringement of  a  patent  by  making  and 
selling  the  patented  machine,  has  made 
and  sold  but  one  such  machine,  and  that 
pending  the  suit  the  purchaser  was  li- 
censed by  complainant,  does  not  deprive 
a  court  of  equity  of  jurisdiction  to  award 
an  injunction,  unless  it  further  appears 
clearly  that  there  is  no  reason  to  appre- 
hend the  making  by  defendant  of  other 
infringing  machines.  Johnson  v.  Foos 
Mfg.  Co.,  (C.  C.  A.  6th  Cir.  1006)  141 
Fed.  73,  72  C.  C.  A.  105. 

Extent  of  damages  immateriaL — An  in- 
junction will  not  be  denied  because  the 
damages  are  nominal.  Du  Bois  r.  Kirk, 
(1895)  158  U.  S.  58,  15  vS.  Ct.  729,  39 
U.  S.    (L.  ed.)    895. 

Threatened  or  continued  infringement. — 
An  injunction  may  be  issued  to  restrain 
a  threatened  infringement  of  the  rights  of 
a  party  under  a  patent  which  had  been 
fully  and  clearly  established,  or  if,  such 
rights  having  been  infringed,  there  is  good 
reason  to  believe  that  the  infringement 
will  be  continued.  Brammer  t*.  Jones, 
( 1867)  2  Bond  100,  4  Fed.  Cas.  No.  1,806; 
Poppehhusen  v.  New  York  Gutta  Perch  a 
Comb  Co.,  (1858)  4  Blatchf.  184,  19  Fed. 
Cas.  No.'  11,281;  Woodworth  r.  Stone, 
(1845)  3  Story  749,  30  Fed.  Cas.  No. 
18,021 ;  Toledo  Mower,  etc.,  Co.  r.  John- 
ston Harvester  Co.,  (N.  D.  N.  Y.  1885) 
24  Fed.  739;  vSessionH  r.  Gould,  (S.  D. 
N.  Y.  1892)  4t>  Fed.  855;  Johnson  R. 
Signal  Co.  r.  Union  Switch,  etc..  Co.,   (C. 

C.  A.  3d  Cir.  1893)  55  Fed.  487,  3  U.  fi. 
App.  541,  5  C.  C.  A.  204;  National  Meter 
Co.  f.  Thomson  Meter  Co.,  (S.  D.  N.  Y. 
1900)    106  Fed.  531. 

Defendant  bought  an  infringing  ma- 
chine, which  it  commenced  using  after 
suit  brought,  but  with  such  altera4:ion8 
that  it  did  not  infringe.  It  denied  the 
validity  of  the  patent,  however,  and 
throughout  the  suit  asserted  its  right  to 
use  the  machine  in  the  manner  its  con- 
struction contemplated,  and  could  have 
put  it  in  shape  for  such  use  in  a  short 
time  and  with  little  expense.  Held  that 
complainant  was  entitled  to  an  injunction 
notwithstanding  the  fact  that  there  had 
been  no  actual  infringement.  Weeting- 
house  Mach.  Ck).  v.  Press  Pub.  Co.,   (W. 

D.  Pa.   1904)    127  Fed.  822. 
Preparations  or  threats  to  infringe  a 

patent  shown  by  ex  parte  afiidavite  only 
are  not  sufficient  to  warrant  the  granting 
of   a  preliminary   injunction.     American 


Graphophone  Co.  r.  Leeds,  etc.,  Co.,  (S.  D. 
N.  Y.  1907)   155  Fed.  427. 

A  court  of  equity  may  enjoin  a  threat- 
ened infringement  of  a  patent,  although 
no  act  of  infringement  had  been  com- 
mitted  when  the  bill  was  filed.  Tindel- 
Morris  Go.  r.  Chester  Forging,  etc.,  Co., 
(E.  D.  Pa.  1908)   163  Fed.  304. 

A  federal  court  of  equity  may  entertain 
a  suit  to  enjoin  infringement  of  a  patent 
where  it  is  threatened,  although  no  act  of 
infringement  had  been  completed  when 
the  bill  was  filed.  Chester  Forging,  etc., 
Co.  V,  Tindel-Morris  Co.,  (C.  C.  A.  3d  Cir. 
1908)  166  Fed.  899,  91  C.  C.  A.  577, 
affirming   (E,  D.  Pa.)    163  Fed.  304. 

Ceasing  infringement  and  proooisea  to 
abstain. —  It  is  no  reason  for  refusing  an 
injunction  that  the  infringement  of  a  pat- 
ent has  ceased  or  that  the  defendant  prom- 
ises to  abstain  from  infringement  in  the 
future.  Jenkins  t?.  Greenwald,  (1857)  1 
Bond  126;  13  Fed.  Cas.  No.  7,270;  Oood- 
vear  t?.  Barry,  (1868)  2  Bond  189,  10  Fed. 
Cas.  No.  6,656;  Potter  v.  Crowell,  (1866) 
3  Fish.  Pat.  Cas.  112,  19  Fed.  Cas.  No. 
11,323;  Rumford  Chemical  Works  r.  Vice, 
(1877)  141  Blatchf.  179,  20  Fed.  Caa. 
12,136;  Celluloid  Mfg.  Co.  r.  Arlington 
Mfg.  Co.,  (C.  C.  N.  J.  1888)  34  Fed.  324; 
Facer  v.  Midvale  Steel-Work  Co.,  (E.  D. 
Pa.  1888)  38  Fed.  231;  White  r.  Wal- 
bridge,  (C.  C.  Vt.  1891)  46  Fed.  626; 
California  Electrical  Works  r.  Henzel,  (N. 
D.  Cal.  1891)  48  Fed.  375;  affirmed  (C.  C. 
A.  9th  Cir.  1892)  51  Fed.  754,  7  U.  S. 
App.  239,  2  C.  C.  A.  495;  Sawyer  Spindle 
Co.  r.  Turner,  (C.  C.  Conn.  1893)  55  Fed. 
979 ;  New  York  Belting,  etc.,  Co.  r.  Gutta 
Percha,  etc.,  Mfg.  Co.,  (S.  D.  N.  Y.  1892) 
56  Fed.  264;  Matthews,  etc.,  Mfg.  Co.  r. 
National  Brass,  etc..  Works,  (E.  D.  Pa. 
1895)  71  Fed.  618;  We8(tem  Electric  Co. 
r.  Capital  Telephone,  etc.,  Co.,  (N.  D. 
Cal.  1898)  86  Fed.  769;  New  York  Filter 
Mfg.  Co.  V.  Chemical  Bidg.  Co.,  (E.  D. 
Mo.  1899)  93  Fed.  827. 

That  the  defendant  in  a  suit  for  in- 
fringement had  ceased  infringement  before 
the  suit  was  brought  does  not  deprive 
equity  of  jurisdiction,  where  the  defend- 
ant denies  the  validity  of  the  patent,  and 
does  not  set  up  that  he  has  abandoned  the 
manufacture  and  sale  of  the  alleged  in- 
fringing article  and  does  not  intend  fur- 
ther infringement.  Cayuta  Wheel,  etc., 
Co.  r.  Kennedy  Valve  Mfg.  Co.,  (S.  D.  N. 
Y.  1903)    127  Fed.  355. 

Where  it  is  not  shown  that  a  complain- 
ant has  suffered  or  is  threatened  with  any 
serious  injury  from  the  alleged  infringe- 
ment of  his  patent  by  defendant,  and  de- 
fendant denies  infringement  since  the  com- 
mencement of  the  suit,  and  states  that  he 
abandoned  the  manufacture  and  aale  ol 
the  alleged  infringing  article,  and  does  not 
intend  to  and  will  not  further  infringe, 
such  irreparable  injury  does  not  ap^ar 
as  to  require  the  granting  of  a  prelimi- 
nary injunction.     The  effect  of  such  in- 
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junction  in  deterring  others  from  infringe- 
ment cannot  be  considered  on  such  an  ap- 
plication.   Silver  v.  J.  P.  Eustis  Mfg.  Co., 
(C.  G.  Mass.  1904)    130  Fed.  348. 

The  fact  that  a  defendant  shown  to  have 
used  an  infringement  device  in  the  past 
disdaims  any  intention  of  using  it  in  the 
future  does  not  affect  complainant's  right 
to  an  injunction.  Brookfield  r.  Elmer 
Glassworks,  (C.  C.  N.  J.  1904)  132  Fed. 
312. 

A  preliminary  injunction  to  restrain  in- 
fringement of  a  patent  will  not  be  issued, 
wbere  defendant  admits  the  use  of  the  al- 
leged infringing  device,  without  knowl- 
edge of  complainant's  rights,  but  alleges 
that  such  use  has  ceased,  and  the  court  is 
assured  that  it  will  not  be  resumed. 
General  Electric  Co.  «?.  Pittsburg-Buffalo 
Co.,  (W.  D.  Pa.  1906)   144  Fed.  439. 

Where  an  answer  in  a  suit  in  equity  for 
infringement  of  a  patent  denies  the  va- 
lidity of  the  patent,  and  asserts  the  right 
of  defendant  to  make  and  vend  the  ma- 
chine covered  thereby,  and  also  by  impli- 
cation admits  an  allegation  of  the  bill 
that  it  has  on  hand  and  is  offering  for 
sale  a  large  number  of  infringing  ma- 
chines, a  mere  averment  that  it  ceased 
selling  an  alleged  infringing  machine  prior 
to  the  commencement  of  the  suit,  and  has 
no  intention  of  UBing  or  selling  any  ma- 
chines embodying  the  features  of  the  pat- 
ent, not  supported  by  any  clear  proof  is 
not  such  a  disclaimer  as  will  deprive 
the  complainant  of  the  right  to  an  injunc- 
tion. Deere,  etc.,  Co.  r.  Dowagiac  Mfg. 
Co.,  (C.  C.  A.  8th  Cir.  1907)  153  Fed.  177, 
82  C.  C.  A.  351. 

Where  a  defendant  had  ceased  infringe- 
ment of  a  patent  before  suit  brought,- 
which  fact  complainant  had  full  oppor- 
tunity to  learn,  and  the  court  i%  satisfied 
that  defendant  acted  in  good  faith,  and 
that  no  further  infringement  is  reason- 
ably to  be  apprehended,  it  may  properly 
refuse  an  injunction  and  dismiss  the  bill. 
Kennicott  Water  Softener  Co.  v.  Bain,  (C. 
C.  A,  7th  Cir.  1911)   185  Fed.  520. 

Restraining  business  as  prior  to  patent. 
—  Equity  will  not  interfere  to  restrain  a 
continuance  of  the  defendant's  business  or 
manufacture  as  pursued  anterior  to  the 
r  *ent.  Dorian  t?.  Guie,  (E.  D.  Pa.  1885) 
.      Fed.  816. 

Mere  use  of  infringing  device. —  One 
who  is  merely  using  a  patent  may  be  en- 
joined. Jonathan  ^lills  Mfg.  Co.  t'.  White- 
hurst,  (8.  D.  Ohio  1893)  56  Fed.  589; 
Alllngton,  etc.,  Mfg.  Co.  t*.  Booth,  (C.  C. 
Vt.  1896)  72  Fed.  772;  Bresnahan  t?. 
Tripp  Giant  Leveller  Co.,  (C.  C.  A.  Ist 
Cir.  1900)  102  Fed.  899,  43  C.  C.  A.  48; 
Busch  v.  Jones,  (1900)  16  App.  Cas.  (D. 
C.)  23. 

But  a  preliminary  injunction  should  not 
be  granted  where  the  defendant  in  a  suit 
for  infringement  is  merely  a  user  of  the 
alleged   infringing  device,  and   it  is  not 


shown  that  irreparable  injury  or  any  spe- 
cial injury  will  result  to  complainant 
from  its  continued  use,  and  where  the  pre- 
liminary proofs  on  a  defense  of  res  judi- 
cata pleaded  leave  the  question  in  serious 
doubt.  Jefferson  Electric  Light,  etc.,  Co. 
t?.  Westinghouse  Electric,  etc.,  Co.,  (C.  C. 
A.  3d  Cir.  1905)  134  Fed.  392,  67  C.  C. 
A.  189. 

Single  sale. —  The  sale  of  an  infringing 
article  to  an  Sgent  of  the  owner  of  the 
patent,  while  it  may  not  afford  a  basis 
for  the  recovery  of  damages  or  profits, 
constitutes  an  infringement,  whicli  en- 
titles such  owner  to  an  injunction;  and 
where  two  such  sales  are  proved,  made  at 
different  times  from  a  stock  on  hand,  the 
seller  apparently  supposing  that  the  pur- 
chaser was  buying  in  the  regular  course 
of  business,  it  is  sufficient  to  support  an 
inference  that  other  similar  sales  were 
made,  and  to  warrant  a  decree  for  an  ac- 
counting, in  the  absence  of  any  evidence 
to  contradict  or  explain  the  transactions. 
Badische  Anilin,  etc..  Fabrik  r.  Klip- 
stein,  (S.  D.  N.  Y.  1903)   125  Fed.  543. 

Where,  on  an  application  to  pimish  de- 
fendant for  contempt  in  violatmg  an  in- 
junction restraining  the  sale  of  meters  in- 
fringing complainants'  patent,  it  appeared 
that  but  a  single  sale  had  been  made  by 
defendant  since  the  injunction,  and  that 
was  of  a  meter  differing  in  form,  if  not 
in  principle,  from  the  one  established  by 
the  decree  as  an  infringement,  and  that 
complainant's  object  was  to  obtain  an  ad- 
judication that  the  meter  so  sold  was  in 
fact  an  infringement,  and  such  question 
could  be  fully  litigated  on  the  talcing  of 
the  account,  the  motion  to  punish  for 
contempt  would  be  denied.  Westinghouse 
Electric,  etc.,  Co.  v.  Sangamo  Electric  Co., 
(E.  D.  Pa.  1904)   128  Fed.  747. 

Unfair  conduct  of  complainant. —  Mo- 
tions for  preliminarv  injunctions  restrain- 
ing infringement  of  a  patent  for  a  milk 
can  by  a  large  number  of  users,  based  on 
a  decision  of  the  Circuit  Court  finding  in- 
fringement by  the  manufacturer,  must  be 
denied  where  it  appears  that  only  a  small 
number  of  the  cans  used  by  the  defend- 
ants and  claimed  to  infringe  were  of  the 
pattern  which  was  held  to  infringe  by  the 
court,  and  also  that  complainant  had 
misrepresented  the  scope  of  the  decision 
to  defendants  for  the  purpose  of  obtain- 
ing from  them  large  license  fees.  Ironclad 
Mfg.  Co.  V.  Sugar  Loaf  Dairy  Co.,  (S.  D. 
N.  Y.   1905)    140  Fed.  108. 

Doubtful  cases. —  When  the  case  is  at 
all  doubtful  one  who  is  merely  using  the 
patent  will  not  be  enjoined.  Howe  t\ 
Newton,  (1865)  2  Fish.  Pat.  Cas.  531,  12 
Fed.  Cas.  No.  6,771. 

Injunction  against  circulars. —  No  in- 
junction will  be  issued  against  circulars 
or  advertisements  concerning  infringe- 
ment. Chase  r.  Tuttle,  (N.  D-  N.  \\ 
1886)    27   Fed.   110;   Tuttle  (?.  Matthews, 
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(N.  D.  N.  Y.  1«86)  28  Fed.  M;  Westing- 
house  Air-Brake  Co.  r.  Carpenter,  (S.  D. 
la.  1887)  32  Fed.  545;  Kelley  r.  Ypgi- 
lanti  Dress-Stay  Mf.  Co.,  (E.  D.  Mich. 
1890)  44  Fed.  19;  Computing  Scale  Co. 
r.  National  Computing  Sonle  Co.,  (N.  D. 
Ohio  1897)  79  Fed.  962;  Davison  v.  Na- 
tional Harrow  Co.,  (N.  D.  N.  Y.  1900) 
103  Fed.  360;  Everett  Piano  Co.  v.  Bent, 
(1895)  60  111.  App.  372;  Hov^  t?.  Rub- 
ber Tip  Pencil  Co.,  (1871)  33  N.  Y. 
Super.  Ct.  522;  Wren  i\  Cosmopolitan 
Gas  Co.,  (1874)  2  Hun  (N.  Y.)  666. 

TJae  by  officers  of  United  States.—  The 
.use  of  a  patented  article  by  officers  or 
agents  of  the  United  States  in  violation 
of  the  patent  cannot  be  restrained  by  in- 
junction, when  the  article  is  owned  by  the 
United  States.  Belknap  v.  Schild,  (1896) 
161  U.  S.  10,  16  S.  Ct.  443,  40  U.  S.  (L. 
ed.)   599. 

Enforcing  unjust  contract. — An  injunc- 
tion will  not  be  issued  to  enforce  an  un- 
just and  inequitable  contract.  Pope  Mfg. 
Co.  f.  GormuUy,  (N.  D.  HI.  1888)  34 
Fed.  877. 

For  irreparable  injury  only. —  Unless  it 
is  clearly  shown  that  irreparable  injury 
will  ensue  without  the  interference  of  the 
court  by  injunction  an  injunction  will 
not  be  granted.  Dorsey  Revolving  Har- 
vester Rake '  Co.  t*.  Bradley  Mfg.  Co., 
(1874)  12  Blatchf.  202,  7  Fed.  Cas.  No. 
4,015;  Sickles  r.  Youngs,  (1856)  3 
Blatchf.  293,  22  Fed.  Cas.  No.  12,838; 
New  York  Grape  Sugar  Co.  v.  American 
Grape  Sugar  Co.,  (N.  D.  X.  Y.  18«2)  10 
Fed.  835 ;  Norton  v.  Eagle  Automatic  Can 
Co.,  (N.  D.  Cal.  1893)  57  Fed.  929; 
Alaska  Packers'  Ass'n  r.  PRriflo  St^^-iTn 
Whaling  Co.,  (N.  D.  Cal.  1899)  93  Fed. 
672. 

Validity  of  patent  and  infringement 
must  be  shown. —  In  order  to  obtain  a 
preliminary  injimction  complainant  must 
clearly  show  the  validity  of  his  patent  and 
its  infringement.  Crowell  v.  Harlow, 
(1878)  3  B.  &  A.  Pat.  Cas.  478,  6  Fed.  Cas. 
No.  3,444;  Burleigh  Rook-Drill  C«.  r. 
Lobdell,  (1875)  Holmes  450.  4  Fed.  Cas. 
No.  2,166 ;  Kirby  Bung  Mfg.  Co.  v.  White, 
(E.  D.  Mo.  1880)  1  Fed.  604;  Sickles  v. 
Youngs,  (1855)  3  Blatchf.  293,  22  Fed. 
Cas.  No.  12,838;  Edward  Barr  Co.  v.  New 
York,  etc.,  Automatic  Sprinkler  Co.,  (S. 
D.  N.  Y.  1887)  32  Fed.  7^:  Anipriran  Fire 
Hose  Mfg.  Co.  V.  Cornelius  Callahan  Co., 
(C.  C.  Mass.  1890)  41  Fed.  ;-)0r  (leorge 
Ertel  Co.  v.  Stahl,  (C.  C.  A.  7th  Cir.  1895) 
65  Fed.  519,  24  U.  S.  App.  567,  13  C.  0.  A. 
31;  Bowers  Dredging  Co.  r.  New  York 
Dredging  Co.,  (C.  C.  Wash.  1896)  77  Fed. 
980;  Williams  v.  Breitling  Metal- Ware 
Mfg.  Co.,  (C.  C.  A.  7th  Cir.  1896)  77  Fed. 
285,  46  U.  S.  App.  254,  23  C.  C.  A  171; 
Stuart  V.  Thorman,  (C.  C.  Md.  1888)  37 
Fed.  90. 

Unless  a  patent  is  supported  bv  public 
acquiescence,    or    prior    adjudica{i<Hi,    or 


some  other  peculiar  condition,  the  com- 
plainant's rights  must  be  free  from  doubt 
to  entitle  him  to  a  preliminary  injunc- 
tion. Parsons  Non-Skid  Co.  r.  Victor  Tire 
Grip  Co.,  (C.  C.  N.  H.  1908)  1«4  Fed. 
617. 

In  suits  for  infringement  the  rule  is 
that  the  patent  must  be  supported  by 
public  acquiescence  or  prior  adjudication 
to  entitle  complainant  to  a  preliminary 
injunction,  unless  there  are  some  peculiar 
conditions  which  call  for  the  exercise  of 
the  court's  discretion  in  granting  the  in- 
junction. It  is  also  incumbent  on  com- 
plainant to  show  that  the  threatened  in- 
jury will  be  irreparable.  Silver  v.  J.  P. 
Eustis  Mfg.  Co.,  (C.  C.  Mass.  1904)  130 
Fed.  348. 

A  court  is  not  required  to  grant  a  pre- 
liminary injunction  against  the  infringe- 
ment of  a  patent  because  its  validity  has 
been  sustained  by  a  decision  in  another 
circuit,  but  is  at  liberty  to  exercise  its  in- 
dependent judgment  on  the  proofs,  and 
will  the  more  readily  do  so  where  it  ap- 
pears that  before  the  hearing  in  the  prior 
suit  the  defendaqt  therein  had  ceased  to 
have  any  interest  in  defending  it.  Dia- 
mond Match  Co.  V.  Union  Match  Co.,  (C. 
C.  Minn.  1904)   129  Fed.  602. 

Doubt  as  to  validity  of  patent  or  in- 
fringement.— An  injunction  will  be  refused 
by  the  court  when  it  is  in  doubt  of  the 
validity  of  the  patent  or  the  infringe- 
ment thereof.  Fales  v.  Wentworth, 
(1872)  Holmes  96,  8  Fed.  Cas.  No.  4,623; 
McGuire  v.  Fames,  (1878)  15  Blatchf.  312, 
16  Fed.  Cas.  No.  8,814;  Bailey  Wringing 
Mach.  Co.  r.  Adams,  (1877)  3  B.  A;  A. 
Pat.  Oas.  96,  2  Fed.  Cas.  No.  762;  Dodge 
t\  Card,  (1860)  1  Bond  393,  7  Fed.  Cas. 
No.  3,951.;  Cooper  v.  M&ttheys,  (1842) 
5  Pa.  L.  J.  38,  6  Fed.  Cas.  No.  3,200; 
Raymond  v.  Boston  Woven  Hoee  Co.,  (C. 
C.  Mass.  1889)  39  Fed.  365;  Morss  f. 
Knapp,  (C.  C.  Conn.  1889)  39  Fed.  608; 
Russell  t?.  Hyde,  (C.  C.  Me.  1889)  39  Fed. 
614;  Thompson  r.  Rand-Averv  Supplv 
Co.,  (C.  C.  Mass.  1«89)  38  Fed.  112*: 
Keyes  r.  Pueblo  Smelting,  etc.,  Co.,  (C. 
C.  Colo.  1887)  31  Fed.  560;  Ironclad  Mfg. 
Co.  r.  Jacob  Vollrath  Mfg.  Co.,  (E.  D. 
Wis.  1892)  52  Fed.  143;  George  Ertel 
Co.  V.  Stahl,  (C.  C.  A.  7th  Cir.  1895)  66 
Fed.  517.  24  U.  S.  App.  563,  13  O.  C.  A. 
29 ;  Edison  Electric  T^ight  Co.  v.  Columbia 
Incandescent  Lamp  Co.,  (E.  D.  Mo.  1893) 
56  Fed.  496;  Western  Telephone  Constr. 
Co.  V.  Stromberg,  (N.  D.  111.  1895)  66 
Fed.  550. 

Though  serious  doubts  are  not  cast  upon 
the  validity  of  the  patent  by  the  shoining 
of  the  defendant,  yet  a  preliminary  in- 
junction may  be  refused,  ii  in  view  of  all 
the  circumstances  this  seems  to  be  the 
safer  and  wiser  course.  H-urlburt  i;. 
Carter,  (N.  D.  N.  Y.  1889)   39  Fed.  802. 

Where  the  complainant's  right,  on  the 
proofs,  ia  doubtful,  and  there  is  a  substan- 
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tial  eontroTeray-  between  the  parties  aa  to 
the  validity  of  a  pn't*nt.  w  'k'i  <*n"mit 
well  be  determined  without  a  full  hearing, 
the  court  will  not  grant  a  preliminary  in- 
junction which  would  work  great  finan- 
cial injury  to  a  defendant  able  to  respond 
in  damages  if  infringement  should  be 
found  on  the  final  hearing.  Diamond 
Hateh  Co.  v.  Union  Match  Co.,  (€.  C. 
Minn.  1904)   129  Fed.  602. 

An  application  for  a  preliminary  in- 
junction against  infringement  of  the  Cua- 
todis  patent  No.  512,504,  for  a  chimney, 
denied  in  view  of  the  fact  that  the  patent 
had  not  been  adjudicated,  and  that  the 
showing  made  raised  a  serious  question  as 
to  its  validity.  Alphons  Oustodis  Chim- 
ney Constr.  Co.  v.  Heinicke,  ( S.  D.  N.  Y. 

1904)  135  Fed.  552. 

Infringement  of  the  Hoggson  patent. 
No.  520,429,  for  an  electric  battery,  by  a 
battery  in  which  the  cells-  are  not  con- 
nected by  the  spring  clamp  specified  in  the 
patent,  and  which  is  an  important,  if  not 
an  essential,  feature  of  the  invention,  nor 
by  any  equivalent  therefor,  is  too  doubt- 
ful to  warrant  the  granting  of  a  prelimi- 
nary injunction.  American  Electrical  Nov- 
elty, etc.,  Co.  17.  Stanley,  (C.  C.  A.  2d  Cir. 

1905)  142  Fed.  754,  74  C.  C.  A.  1«,  re- 
versing (S.  D.  N.  Y.  1905)   140  Fed.  444. 

A  preliminary  injunction  should  not 
be  granted  to  restrain  an  alleged  infringe- 
ment of  a  paper  patent  issued  more  than 
sixteen  years  before  suit,  the  validity  of 
which  has  not  been  established  by  ad- 
judication or  public  acquiescence,  and 
where  there  is  a  strong  showing  of  antici- 
pation. Standara  Roller  Bearing  Co.  i*. 
Hess-Bright  Mfg.  Co.,  (E.  D.  Pa.  1906) 
145  Fed.  356. 

Effect  of  decree  in  prior  litigation. — 
The  presumption  in  favor  of  the  validity 
of  a  patent  created  by  a  decision  of  the 
Circuit  Court  of  Appeals  sustaining  it 
cannot  be  overcome  on  a  motion  for  a 
preliminary  injunction  in  a  subsequent 
case  by  ex  parte  affidavits  relating  to 
matters  occurring  several  years  pre- 
viously. American  Graphophone  Co.  v. 
International  Record  Co.,  (S.  D.  X.  Y. 
1907)  156  Fed.  427.  Where  the  validity 
of  a  patent  has  been  sustained  after  pro- 
tracted litigation,  the  only  question  open 
on  motion  for  a  preliminary  injunction 
in  a  subaequent  suit  against  imother  de- 
fendant is  the  question  of  infringement, 
unless  evidence  of  invalidity  in  introduced 
of  such  conclusive  diaracter  that,  if  in- 
troduced in  the'  former  case,  it  would 
probably  have  led  to  a  different  conclu- 
doiL  Thomson-Houston  Electric  Co.  v, 
Steriing-Meaker  Co.,  (C.  C.  N.  J.  1906) 
140  Fed«  554.  The  fact  that  a  patent  has 
not  becBi  adiudioated  is  not  sufficient 
ground  for  refusing  a  preliminary  injune- 
ti(m  againat  its  infringement,  where  that 
is  clear,  unless  there  is  a  substantial 
question    as    to    its    validity.      Lambert 


Snyder  Vibrator  Co.  v.  Marvel  Vibrator 
Co.,  (S.  D.  X.  Y.  1906)  138  Fed.  82. 
When  there  has  been  a  prior  adjudication 
sustaining  a  patent  and  the  infringement 
thertof,  in  the  same  or  in  another  circuit, 
where  its  validity  was  contested  on  full 
proofs,  a  trial  court  should,  on  motion 
for  preliminary  injunction,  sustain  the 
patent  and  leave  the  determination  of  its 
validity  until  after  the  final  hearing. 
Fireball  Gas  Tank,  etc.,  Co.  t;.  Commercial 
Acetylene  Co.,  (C.  C.  A.  8th  Cir.  1912) 
198  Fed.  650,  117  C.  C.  A.  354.  Where 
the  validity  of  a  reissue  patent  has  been 
adjudged  by  the  Circuit  Court  of  Appeals, 
a  defense  of  laches  in  applying  for  the 
reissue,  set  up  by  a  defendant  in  a  sub- 
sequent suit  for  its  infringement,  is  not 
sufficient  ground  for  refusing  a  prelimi- 
nary injunction,  where  infringement  is 
not  denied.  Thomson-Houston  Electric 
Co.  V.  International  Trolley  Controller 
Co.,  (W.  D.  N.  Y.  1905)  141  Fed.  128. 
Where  a  patent  has  been  sustained  by  a 
Circuit  Court  of  Appeals,  the  only  ques- 
tion open  on  an  application  for  a  prelinai- 
nary  injunction  in  a  subsecjuent  suit  in 
the  same  circuit  is  that  of  infringement, 
unless  new  evidence  of  invalidity  of  a 
conclusive  character  is  produced.  Cohen 
V,  Stephenson,  (C.  C.  A.  3d  Cir.  1906) 
142  Fed.  467,  73  C.  C.  A.  583.  A  pre- 
liminary injunction  should  not  be  granted 
to  restrain  infringement  of  a  patent 
which  has  not  been  adjudicated,  where 
the  proofs  leave  the  question  of  its  va-. 
lidity  in  doubt,  especially  when  it  appears 
that  defendants  are  financially  responsi- 
ble. Bristol  Oil,  etc.,  Co.  t?.  Beacom, 
(N.  D.  W.  Va.  1905)  143  Fed.  650.  Where 
a  patent  has  been  sustained  on  a  motion 
for  a  preliminary  injunction,  and  the 
order  affirmed  on  appeal,  it  comes  before 
another  court  on  a  similar  application  as 
a  sustained  patent,  and  the  ruling  may 
properly  be  followed,  in  the  absence  of 
any  contrary  decision,  unless  there  is 
some  new  question  raised,  and  so  far  sus- 
tained as  to  make  prima  facie  defense 
against  validity.  Thomson-Houston  Elec- 
tric Co.  17.  Jeffrey  Mfg.  Co.,  (S.  D.  Ohio 
1897)   144  Fed.  130. 

On  an  application  for  a  preliminary  in- 
junction to  restrain  infringement  of  a 
patent,  by  a  defendant  over  whom  com- 
plainant prevailed  in  interference  proceed- 
ings in  the  patent  office  and  in  the  Su- 
preme Court  of  the  District  of  Columbia 
on  appeal  therefrom,  the  judgment  of  such 
court  creates  a  presumption  in  complain- 
ant's favor  as  to  the  question  of  priority 
of  invention,  and,  where  that  is  tne  only 
question  in  issue,  entitles  him  to  the  in- 
junction, unless  overcome  by  proof  estab- 
lishing defendant's  contention  beyond  a 
reasonable  doubt.  Laas  v.  Scott,  (E.  D. 
Wis.  1906)   145  Fed.  19i5. 

The  owner  of  a  patent,  who  has  ob- 
tained an  interlocutory  decree  adjudging 
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its  validity  and  infringement,  is  not  re- 
quired to  wait  until  it  has  become  final 
before  bringing  suit  against  the  defendant 
for  infringement  by  the  same  service  in 
another  district;  nor  is  he  precluded,  by 
the  fact  that  evidence  has  Men  taken  in 
the  second  suit,  from  pleading  therein  the 
final  decree  when  obtained  in  the  first 
suit  as  an  adjudication.  Bredin  i;.  Na- 
tional Metal  Weatherstrip  Co.,  (W.  D.  Pa. 
1906)    147  Fed.  741. 

Where  a  bill  for  infringement  of  pat- 
ents alleged  that  defendant  had  obtamed 
the  parts  of  the  patented  machines  from 
complainant  by  fraud,  and  was  engaged 
in  putting  them  together  with  the  intent 
to  use  the  machines  in  infringement  of 
the  patents,  and  the  proofs  on  a  motion 
for  a  preliminary  injunction  clearly  sus- 
tained such  allegation,  the  fact  that  the 
validity  of  the  patents  had  not  been  adju- 
dicated did  not  require  the  court  to  refuse 
the  injunction.  Chester  Forging,  etc.,  Co. 
r.  Tindel-Morris   Co.,    (C.   C.  A.   3d  Cir. 

1908)  165  Fed.  899,  91  C.  C.  A.  577, 
affirming  (E.  D.  Pa.  1908)  163  Fed. 
304. 

A  preliminary  injunction  against  an  al- 
leged infringer  of  an  unadjudicated  pat- 
ent should  not  be  granted  where  the  ques- 
tion of  infringement  i«  concededly  one  of 
fact  as  to  the  operation  of  defendant's  de- 
vice, and  the  showing  is  entirely  by  ex 
parte  affidavits,  which  are  conflicting. 
Wright  Co.  V.  Herring-Curtiss  Co.,  (C.  C. 
A.  2d  Cir.  1910)  180  Fed.  110,  103  C.  C 
A.  31,  reversing  (W.  D.  N.  Y.  1910)  177 
Fed.  257. 

W^here  there  has  been  a  prior  adjudica- 
tion sustaining  a  patent  and  the  infringe- 
ment thereof  in  tne  same  or  in  another 
circuit,  where  its  validity  was  contested 
on  full  proofs,  a  District  Court  should,  on 
motion  for  preliminary  injunction,  sus- 
tain the  patent,  and  leave  the  determina- 
tion of  its  validity  to  the  final  hearing. 
Interurban  R.,  etc.,  Co.  v.  Westinghouse 
Electric,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1911) 
186  Fed.  166,  108  C.  C.  A.  298. 

Prior  adjudication  sustaining  a  patent 
held  sufficient  to  justify  the  granting  of  a 
preliminary  injunction  against  its  in- 
fringement. W^alker  Patent  Pivoted  Bin 
Co.  r.  Bernard  Gloekler  Co.,   (W.  D.  Pa. 

1909)  188  Fed.  435. 

Validity  of  patent  adjudicated  in  an- 
other circuit. —  Where  a  patent  has  been 
held  valid  and  infringed  by  a  court  of 
another  circuit  after  a  contested  hearing, 
it  is  the  practice  to  grant  a  preliminary 
injunction  on  such  decision  unless  new 
evidence  is  produced  which  is  of  such 
character  that  it  m^y  fairly  be  supposed 
that  it  would  have  clianged  the  decision 
if  it  had  been  before  the  court  in  the 
prior  suit.  Brill  r.  Peck  ham  Mfg.  Co., 
(S.  D.  N.  Y.  1904)    129  Fed.  139. 

Presumption  as  to  validity  of  patent. — 
The  fact  alone  that  a  patent  is  unadju- 
dicated will  not  defeat  tlie  right  to  a  pre- 


liminary injunction  against  its  infringe- 
ment: but  unless  it  also  appears  from 
common  knowledge,  or  from  the  prior  art 
shown,  that  there  is  reasonable  ground 
for  doubt  as  to  its  validity,  the  presump- 
tion arising  from  its  issuance  by  the  pat- 
ent office  is  sufficient  to  warrant  injunc- 
tive relief  againet  an  infringer.  Pidmer 
t".  Wilcox  Mfg.  Co.,  (S.  D.  N.  Y.  1905) 
141  Fed.  378. 

Decision  of  patent  office  as  adjudication 
of  validity. —  Ordinarily  a  decision  of  the 
patent  office  in  interference  proceedings, 
awarding  a  patent  to  one  of  two  appli- 
canta,  does  not  constitute  a  prior  adju- 
dication of  the  validity  of  the  patent, 
which   will    warrant    the   granting    of   a 

?>reliminary  injunction  to  restrain  its  in- 
ringement  even  against  the  unsuccessful 
applicant,  nor  estop  him  from  contesting 
its  validity,  except  on  the  ground  of  his 
ow^n  priority  .of  invention.  Turner  Brass 
Works  V.  Appliance  Mfg.  Co.,  (N.  D.  111. 
1908)    164  Fed.  195. 

The  fact  that  an  applicant  for  a  patent 
was  successful  in  interference  proceedings 
in  the  patent  office  is  presumptive  evi- 
dence 01  the  validity  of  nis  patent,  on  a 
motion  for  a  preliminary  injunction,  as 
against  the  otner  party  to  the  proceed- 
'  ings,  only  so  far  as  concerns  the  question 
of  priority  of  invention.  Perfection  Cooler 
Co.  V.  Rose  Mfg.  Co.,  (S.  D.  N.  Y.  1909) 
175  Fed.  120. 

Previous  adjudication  of  noninfringe- 
ment.— An  application  to  a  District  Court 
for  a  preliminary  injunction  to  restrain 
infringement  of  a  patent  will  not  be 
grant^.  where  it  has  been  adjudged  by 
a  Circuit  Court  of  Appeals  of  another 
circuit,  after  full  consiaeration  and  upon 
substantially  the  same  record,  that  de- 
fendant's device  does  not  infringe.  If  the 
record  on  such  application  contains  im- 
portant new  matter,  the  court  will  exer- 
cise its  own  judgment  on  the  whole  record. 
Caiculagraph  Co.  t\  Automatic  Time 
Stamp  Co.,  (S.  D.  N.  Y.  1006)  140  Fed. 
436. 

Motion  for  injunction  —  Issues. —  The 
state  of  the  litigation  where  the  plaintiff's 
title  is  denied,  the  nature  of  the  improve- 
ment, the  character,  and  extent  of  the  in- 
fringement complained  of,  and  the  com- 
parative inconvenience  which  will  be  oc- 
casioned to  the  respective  parties  by  al- 
lowing or  denying  the  injunction  must 
all  be  considered.  Forbush  r.  Bradford, 
(1858)  1  Fish.  Pat.  Cas.  317,  9  Fed. 
Cas.  No.  4,930. 

The  court  will  not  ordinarily  on  a  mo- 
tion for  a  preliminary  injunction  deter- 
mine the  scope  and  validitv  of  the  claims 
of  a  subsequent  patent  under  which  a  de- 
fendant is  operating.  Such  a  defendant 
is  prima  facie  acting  within  his  rights. 
The  presumption  is  that  the  later  patent 
arubstantially  differs  from  the  earlier. 
Byerley  r.  Standard  Asphalt,  etc.,  Co., 
(C.  C.  N.  J.  1911)    189  Fed,  759. 
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Kztent  of  ininry  by  grantins  or  refus- 
iac  injunction. —  On  the  application  for 
a  preliminary  injunction  the  question 
'whether  a  greater  injury  will  follow  from 
the  granting  of  an  injunction  than  would 
result  from  a  refusal  will  be  considered 
by  the  court.  Gilbert,  etc.,  Mfg.  Co.  t?. 
Bussing,  ( 1875)  12  Blatchf.  426,  10  Fed. 
Cas.  No.  5,416;  New  York  Grape  Sugar 
Co.  F.*  American  Grape  Sugar  Co.,  (1882) 
20  Blatehf.  (U.  S.)  386;  Morris  r.  Lowell 
Mfg.  Co.,  (1866)  3  Fish.  Pat.  Cas.  67,  17 
Fed.  Caa.  No.  M33;  Potter  c.  Whitney, 
(1866)  1  Lowell  87,  19  Fed.  Cas.  No. 
11,341;  Morris  r.  Shelboume,  (1871)  8 
Blatehf.  266,  17  Fed.  Cas.  No.  9,836;  Pull- 
man r.  Baltimore,  etc.,  R.  Co.,  (C.  C.  Md. 
1880)  5  Fed.  72;  Hoe  r.  Boston  Daily  Ad- 
vertiser Corp.,  (C.  C.  Mass.  1883)  14  • 
Fed.  914;  Consolidated  Roller-Mill  Co.  v. 
Richmond  City  Mill- Works,  (C.  C  Ind. 
1889)  40  Fed.  474;  Campbell  Printing- 
Press,  etc.,  Co.  r.  Manhattan  R.  Co.,  (S. 
D.  N.  Y.  1891)  47  Fed.  663;  Bowers 
Dredging  Co.  r.  New  York  Dredging  Co., 
(C.  C.  Wash.  1896)  77  Fed:  980;  Hunting- 
ton Dry-Pulverizer  C'o.  v.  Alpha  Portland 
Cement  Co.,  (C.  C.  N.  J.  1899)  91  Fed. 
534. 

Where  the  complainant  has  made  a 
prima  facie  case  for  injunction  against 
infringement,  the  right  is  not  to  be  denied 
on  the  ground  that  the  injunction  would 
be  inconvenient  to  defendant  or  seriously 
interfere  with  the  success  of  his  business. 
Thomson-Houston  Electric  Co.  v.  Jeffrey 
Mfg.  Co.,  (S.  D.  Ohio  1897)   144  Fed.  130. 

When  special  circumstances  are  known 
which  would  render  the  granting  of  an  in- 
junction to  restrain  the  infringement  of  a 
patent  proper,  but  it  also  appears  that 
the  granting  of  the  injunction  would  cause 
irreparable  injury  to  defendants  if  they 
shoiild  finally  succeed  in  the  suit,  the  bet- 
ter practice  is  to  permit  them  to  give 
security  to  pay  any  damages  which  com- 
plainant may  recover,  and,  on  this  being 
given,  to  refuse  the  injunction.  Karfiol 
c.  Rothner,  (E.  D.  X.  Y.  1907)   151  Fed. 

7n. 

A  preliminary  injunction  will  not  be 
granted  to  restrain  alleged  infringement 
of  an  unadjudicated  patent  of  recent  date, 
where  the  defenses  involve  issues  of  fact, 
and  where  complainant  cannot  in  any 
event  be  subjected  to  more  than  a  small 
amount  of  damages  before  the  case  can 
be  heard  on  the  merits.  Meyers  v.  Skin- 
ner, (E.  D.  N.  Y.  1910)   179  Fed.  860. 

Public  convenience  will  also  be  consid- 
ered by  the  court.  Bliss  r.  Brooklyn, 
(1871)  8  Blatchf.  533,  3  Fed.  Cas.  No. 
1,544;  Ballard  r.  Pittsburgli.  (W.  D.  Pa. 
1882)  12  Fed.  783:  Southwestern  Brush 
Electric  Light,  etc.,  Co.  r.  Louisiana  Elec- 
tric Light  Co.,  (E.  D.  La.  1891)  45  Fed. 
893;  Campbell  Printing- Press,  etc.,  Co.  r. 
Manhattan  R.  Co.,  {^,  D.  N.  Y.  1892) 
49  Fed.  930;  Westinghouse  Air-Brako  Co. 
r.  Burton  Stook-Car  Co.,  (C.  C.  Me.  1805^ 


70  Fed.  619;  National  Meter  Co.  r. 
Poughkeepsie,  (S.  D.  N.  Y.  1896)  76 
Fed.  405;  Thomson -Houston  Electric  Co. 
V,  Union  R.  Co.,  (S.  D.  N.  Y.  1896)  78 
Fed.  365;  Westinghouse  Air- Brake  Co.  r. 
Great  Northern  R.  Co.,  (S.  D.  N.  Y.  1808) 

86  Fed.  132;  American  Ordinance  Co.  r. 
Griggs-Seabury  Co.,    (C.  C.  Conn.   1898) 

87  Fed.  947;  Pelzer  r.  Binghamton,  (C. 
C.  A.  2d  ar.  1899)  95  Fed.  823,  37  C  0. 
A.  288. 

New,  doubtful,  or  difficult  questions. — 
A  motion  for  a  temporary  injunction  is 
not  intended  for  the  adjudication  of  new, 
doubtful,  or  difficult  questions.  Gold,  etc., 
Tel.  Co.  r.  Commercial  Tel.  Co.,  (S.  D. 
N.  Y.  1855)  22  Fed.  838;  Union  Paper 
Bag  Mach.  Co.  i?.  Binney,  (1871)  5  Fish. 
Pat.  Cas.  166,  24  Fed.  Cas.  No.  14,387; 
Bailey  Wringing  Mach.  Co.  r.  Adams, 
(1877)  3  B.  &  A.  Pat.  Cas.  96,  2  Fed. 
Cas.  No.  752;  Goodyear  r.  Central  R.  Co., 
(1863)  2  Wall.  Jr.  C.  C.  356,  10  Fed.  Caa. 
No.  5,562;  Union  Switch, .  etc.,  Co.  t?. 
Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa.  1806) 
75  Fed.  10(H;  Parker  v.  Sears,  (1850)  1 
Fish.  Pat.  Cas.  93,  18  Fed.  Cas.  No,  10,748. 
.  Adjudication  upon  merits. —  Upon  a  mo- 
tion for  a  temporary  injunction  the' court 
does  not  adjudicate  upon  the  merits  of 
the  case.  Kirby  Bung  Mfg.  Co.  t\  White, 
(£.  D.  Mo.  1880)  1  Fed.  604;  United 
Nickel  Co.  i7.  New  Home  Sewing  Mach. 
Co.,  (S.  D.  N.  Y.  1883)   17  Fed.  528. 

Determining  validity  of  patent  and  in- 
fringement.—  The  court  will  examine  into 
a  case  on  a  motion  for  a  preliminary  in- 
junction, merely  to  determine  whether 
sufficient  is  shown  for  the  issuance  of  an 
injunction,  and  will  not  examine  full^,  or 
decide  questions  of  validity  and  infrmge- 
ment.  Geo.  A.  Macbeth  to.  r.  Lippen- 
cott  Glass  Co.,  (S.  D.  Ohio  1893)  54  Fed. 
167;  Bowers  Dredging  Co.  v.  New  York 
Dredging  Co.,  (C.  C.  Wash.  1896)  77 
Fed.  980;  Sickles  r.  Youngs,  (1855)  3 
Blatchf.  293,  22  Fed.  Cas.  No.  12,838; 
Onderdonk  v.  Fanning,  (E.  D.  N.  Y.  1880) 
4  Fed.  148;  Kirby  Bung  Mfg.  Co.  v.  White, 
(E.  D.  Mo.  1880)  1  Fed.  604;  Sessions  v. 
Gould,  (S.  D.  N.  Y.  1892)  49  Fed.  855; 
Corbin  Cabinet  Lock  Co.  r.  Yale,  etc.,  Mfg. 
Co.,  (C.  C.  Conn.  1893)  58  Fed.  563; 
Greenwood  r.  Bracher,  (C.  C.  N.  J.  1880) 
1  Fed.  866;  American  Paper  Barrel  Co.  v. 
Laraway,  (C.  C.  Conn.  1886)  28  Fed.  141; 
Standard  Paint  Co.  c.  Reynolds,  (C.  C. 
N.  J.  1890)  43  Fed.  304;  Orr  r.  Little- 
field,  (1845)  1  Woodb.  &  M.  13,  18  Fed. 
Cas.  No.  10,590. 

On  a  preliminary  hearing  the  court  will 
not  conunit  itself  so  definitely  in  regard 
to  the  validity  of  the  patent  as  to  prej- 
udice the  hearing.  It  is  better  always 
to  reserve  all  final  conclusions  and  de- 
terminations until  all  the  testimony  is  in 
and  the  case  is  finally  heard.  Irwin  r. 
Dane,  (1871)  2  Bias.  442,  13  Fed.  Cas. 
No.  7,081. 
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It  is  the  general  rule  that  a  preliminary 
injunction  will  not  be  granted  to  restrain 
the  alleged  infringement  of  patents  which 
have  not  been  adjudicated,  and  in  which 
there  has  been  no  such  public  acquiesence 
as  to  establish  their  validity,  unless  spe- 
cial circumstances  are  shown  which  would 
render  it  necessary  to  protect  complain- 
ant's rights.  Karflol  v.  Rothner,  (E.  D. 
N.  Y.  1907)  151  Fed.  777. 

A  preliminary  injunction  against  in- 
fringement of  a  patent  will  usually  be 
denied,  where  its  validity  is  denied  and 
has  not  been  established  by  prior  adjudi- 
cation or  by  long  acquiescence.  Earll  v. 
Rochester,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1907) 
157  Fed.  241. 

Where  a  patent  has  been  adjudged  valid 
and  infringed  by  the  Circuit  Court  of  Ap- 
peals, a  District  Court  within  the  circuit 
may  properly  grant  a  preliminary  injunc- 
tion against  infringement  by  another  on  A 
showing  that  the  two  alleged  infringing 
devices  are  not  materially  different.  Con- 
solidated Rubber  Tire  Co.  t\  Diamond 
Rubber  Co.,  (C.  C.  A.  2d  Cij-.  1907)  157 
Fed.  677,  85  C.  C.  A.  349. 

The  owner  of  a  patent,  who  has  obtained 
an  interlocutory  decree  adjudging  its  va- 
lidity and  infringement,  is  not  required 
to  wait  until  it  has  become  Anal  before 
bringing  suit  against  the  defendant  for 
infringement  by  the  same  device  in  an- 
other district ;  nor  is  he  precluded,  by  the 
fact  that  evidence  has  been  taken  in  the 
second  suit,  from  pleading  therein  the 
final  decree  when  obtained  in  the  fir«t 
suit  as  an  adjudication.  National  Metal 
Weather  Strip  Co.  r.  Bredin,  (C.  C.  A. 
3d  Cir.  1907)  157  Fed.  1003  mem.,  85  C. 
C.  A.  281,  affirming  (W.  D.  Pa.  1906)  147 
Fed.  741. 

Doubtful  infringement. — Wliere  the  ques- 
tion of  infringement  is  one  that  admits  of 
doubt,  or  where  the  facts  are  in  dispute, 
the  court  will  not  decide  it  summarily  on 
a  motion  for  a  preliminary  or  interlocu- 
tory injunction.  Goodvear  v.  Central  R, 
Co.,  (1853)  2  Wall.  Jr.'C.  C.  366,  10  Fed. 
Cas.  No.  6,563. 

Where  the  question  of  infringement  is 
diffi^cult  and  must  be  examined  with  care 
and  patience,  the  motion  may  be  denied 
and  the  case  may  be  decided  upon  final 
hearing  where  the  necessary  attention  can 
be  given  it.  Gold,  etc.,  Tel.  Co.  v.  Com- 
mercial Tel,  Co.,  (S.  D.  N.  Y.  1885)  22 
Fed.  838. 

Where,  in  a  proceeding  for  contempt 
against  a  defendant  for  infringing  a  pat- 
ent in  violation  of  the  court's  injunction, 
the  question  whether  the  article  sold  by 
defendant  is  an  infringement  is  in  dispute 
and  doubtful,  it  will  not  be  determined 
on  ex  parte  afiidavit.s,  but  only  after  a 
regular  and  orderly  hearing.  In  re 
Henvis,    (E.  D.  Pa.   1903)    125  Fed.  655. 

The  complainant  in  a  suit  for  infringe- 
ment of  a  patent  is  not  entitled  to  a  pre- 
liminary injunction  where,  on  the  show 


ing  made,  there  is  a  substantial  doubt  of 
infringement.  Brookfield  v.  Elmer  Glass- 
works, (C.  C.  N.  J.  1904)   132  Fed.  312. 

The  showing  on  a  motion  for  a  pre- 
liminary injunction  to  restrain  infringe- 
ment, of  a  number  of  unadjudicated  pat- 
ents relating  to  cdectric  railway  signals, 
held  to  present  too  many  elements  of 
doubt  to  warrant  the  granting  of  an  in- 
junction. Hall  Signal  Co.  t;.  General  R. 
Signal  Co.,  (C.  C.  A.  2d  Cir.  1907)  153 
Fed.  907,  82  C.  C.  A.  663. 

A  preliminary  injunction  against  in- 
fringement of  the  Sachs  patent.  No. 
660,341,  for  an  electric  safety  fuse, 
denied,  where  on  the  showing  there  was  a 
serious  question  whether  the  article  made 
and  sold  by  defendants  embodied  the  in- 
vention of  the  patent  and  it  also  appeared 
that  similar  articles  were  generally  made 
by  others  and  for  sale  in  the  open  market, 
and  that  the  injunction,  if  granted,  would 
cause  serious  loss  to  defendants.  Johns- 
Pratt  Co.  i\  Sachs  Co.,  (C.  C.  Conn.  1907) 
155  Fed.  129. 

A  motion  for  a  preliminary  injunction 
against  infringement  of  a  patent  denied 
where  the  patent  was  new  and  unadjudi- 
cated and  not  a  pioneer,  and  infringement 
was  denied  and  in  doubt  on  the  showing 
made.  Sharp  v.  Bellinger,  (N.  D.  N.  Y. 
1907)   155  Fed.  139. 

Infringement  dependent  on  constmction 
of  patent. — Wliere  tlie  question  of  in- 
fringement as  stated  admits  the  facts,  and 
its  solution  depends  upon  the  construc- 
tion of  the  patent,  a  hearing  upon  the  pre- 
liminary motion  may  be  as  satisfactory  as 
a  final  hearing  and  shorten  litigation. 
Goodyear  r.  Central  R.  Co.,  (1853)  2 
Wall.  Jr.  C.  C.  356,  10  Fed.  Ca«.  No. 
6,563;  Union  Switch,  etc.,  Co.  r.  Phila- 
delphia, etc.,  R.  Co.,  (E.  D.  Pa.  1896)  75 
Fed.   1004. 

Question  Us  to  one  of  two  daima  in- 
fringed.— A  provisional  injunction  may  be 
granted  to  prevent  the  mfringement  of 
two  claims  of  a  patent,  and  the  court  may 
refrain  from  passing  upon  a  question 
raised  in  regard  to  the  first  claim  until 
the  case  comes  up  for  hearing  upon  the 
pleadings  and  proofs,  when  it  will  be 
more  fully  in  possession  of  the  facts  bear- 
ing upon  that  question.  Colt  «?.  Young. 
(1852)  2  Blatohf.  471,  6  Fed.  Cas.  No. 
3,032. 

Interpretation  of  license. —  Where  the 
plaintiff's  title  to  an  injunction  does  not 
depend  upon  any  controverted  or  doubt- 
ful facts,  but  upon  the  interpretation  to 
V)e  put  by  the  court  upon  a  bccnee,  it  is 
the  duty  of  the  court  to  interpret  the  in- 
strument on  the  motion  for  the  injunction 
and  to  grant  or  refuse  the  injunction  ac- 
cording to  tlie  result  of  such  interpre- 
tation. Hodge  r.  Hudson  River  R.  Co.. 
(1808)  6  Blatchf.  165,  12  Fed.  Cas.  No, 
6,560. 

Ability  of  defendant  to  respond  in  dam- 
ages.—  The  responsibility  of  the  defend- 
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ant  for  any  damages  decreed  against  him 
should  be  considered  when  the  right  to  a 
preliminary  injunction  is  doubtful.  Essex 
Hosiery  Mfg.  Co.  r.  Dorr  Mfg.  Co.,  (1846) 
8  Fed.  Ca0.  No.  4,533;  Whitcomb  v,  Girard 
Coal  Co.,  (8.  D.  111.  1891)  47  Fed.  316; 
Williama  v,  McNeely,  (E.  D.  Pa.  1893) 
56  Fed.  265;  Rogers  Typographing  Co.  v- 
Mergenthaler  Linotype  Co.,  (C.  C.  N.  J. 
1893)  58  Fed.  693;  Ironclad  Mfg.  Co.  v. 
Jacob  J.  Vollrath  Mfg.  Co.,  (E.  D,  Wis. 
1892)  52  Fed.  143;  George  Ertel  Co.  v. 
Stahl,  (C.  C.  A.  7th  Cir.  1895)  65  Fed. 
517.  24  U.  S.  App.  563,  13  C.  C.  A.  29; 
Nilsflon  r.  Jefferson,  (N.  D.  Cal.  1896)  78 
Fed.  366;  Overweight-Counterbalance  Ele- 
vator Co.  V,  Cahill.  etc.,  Elevator  Co., 
(N.  D.  Cal.  1898)  86  Fed.  338;  Scoville 
Mfg.  Co.  V,  Patent  Button  Co.,  (C.  C. 
Conn.  1900)  99  Fed.  743. 

A  preliminary  injunction  against  in- 
fringement will  not  be  granted  when  de- 
fendant is  responsible,  and  a  substantial 
doubt  of  his  infring^emoit  exists,  or  when 
the  complainant's  right  is  doubtful.  Hal- 
lock  r.  Babcock  Mfg.  Co.,  (N.  D.  N.  Y. 
1903)    124  Fed.  226. 

Where  defendant  had  been  manufactur- 
ing, selling,  and  advertising  the  motor 
claimed  to  be  an  infringement  of  complain- 
ant's motor,  with  the  constant  claim  of 
right  to  do  so,  for  six  years,  and  had  built 
up  an  established  buaines^  having  ex- 
pended large  sums  of  money  therein,  and 
was  amply  able  to  respond  in  damages  for 
any  injury  to  complainant,  whose  patent 
wa«  about  to  expire,  a  preliminary  injunc- 
tion was  not  justified.  Thomson-HoUston 
Electric  Co.  v,  Wagner  Electric  Mfg.  Co., 
(E.  D.  Mo.  1904)  130  Fed.  902. 

Scope  and  extent  of  injunction. — ^An  in- 
junction against  infringement  of  a  patent 
should  not  be  made  so  broad  as  to  prevent 
the  defendant  from  making  and  sdling  a 
device  which  it  had  added  to  that  of  the 
patent  and  designed  to  be  used  with  it. 
Thomson- Houfi ton  Electric  Co.  r.  Holland, 
(N.  D.  Ohio  1906)   143  Fed.  903. 

Terms  may  be  imposed  upon  either 
party  in  the  discretion  of  the  court  as 
oonditiona  of  granting  or  refusing  a  pre- 
liminary injunction.  Fisk  r.  West  Brad- 
ley, etc..  Mfg.  Co.,  (1880)  19  Pat.  Off. 
G«z.  545,  9  Fed.  Cas.  No.  4,830a;  For- 
buah  f7.  Bradford,  (1858)  1  Fish.  Pat. 
Caa  317,  9  Fed.  Cas.  No.  4,930;  Westing- 
honae  Air-Brake  Co.  t>.  Burton  Stock-Car 
Co.,  (C.  C.  A.  1st  Cir.  1896)  77  Fed.  301, 
33  U.  S.  App.  692,  23  C.  C.  A.  174. 

Bond  from  complainant. — A  lK)nd  from 
the  complainant  may  be  required  as  a 
condition  for  grantmg  the  injunction. 
Tobey  Furniture  Co.  v.  Colby,  (N.  D.  111. 
1888)  35  Fed.  592;  Brush  Electric  Co.  v. 
Accumulator  Co.,  (C.  C.  N.  J.  1892)  50 
Fed.  833. 

Where  the  defendant  h<u  been  guilty  of 
had  faith  towards  the  complainant  the 
court  may  refuse  to  impose  such  a  condi- 


tion as  a  bond.  Pasteur  «.  Chamberland 
Filter  Co.  t\  Funk,  (N.  D.  III.  1892)  52 
Fed.  146. 

Conditions  of  bond. — The  conditions  of 
a  bond  to  be  given  on  the  granting  of  a 
preliminary  injunction,  the  neceesarv  ef- 
fect of  which  would  be  to  stop  a  business 
then  being  established,  determined.  Com- 
mercial Acetylene  Co.  t\  Acme  Acetylene 
Appliance  Co.,  (E.  D.  Mich.  1911)  188 
Fed.  89.  If,  on  the  granting  of  a  pre- 
liminary injunction,  a  bond  of  indemnity 
is  required,  its  conditions,  since  they  are 
dependent  on  no  statute,  should  be  care- 
fully fixed,  so  that  the  security  which  is 
given  to  the  defendant  shall  be  real  and 
not  merely  colorable.  Vrooman  r.  Burdick, 
(C.  C.  A.  6th  Cir.  1915)  222  Fed.  900, 
138  C.  0.  A.  380,  citing  several  casea  in 
which  bonds,  variously  conditioned,  have 
been  approved  by  the  federal  courts. 

Security  in  place  of  injunction. —  Secu- 
rity may  be  required  by  the  court  instead 
of    granting    an    injunction.       Blake   v. 
Robertson,  (1873)   11  Blatchf.  237,  3  Fed. 
Cas.  No.  1,500;  American  Middlings  Puri- 
fier Co.  17.  AUantic  MilUng  Co.,    (1877) 
4  Dill.  100,  1  Fed.  Cas.  No.  305;  American 
Middlings     Purifier     Co.     r.     Christian, 
(1877)   4  IHll.  448,  1  Fed.  Cas.  No.  307; 
Blake  v.  Greenwood  Cemetery,  (1877)   14 
Blatchf.  342,  3  Fed.  Cas.  No.  1,497;  Stain- 
thorp  t\  Humiston,    (1862)   2  Finh.  Pat 
Cas.  311,  22  Fed.  Cas.  No.  13,280;  Wells  v. 
Gill,  (1872)  6  Fish.  Pat.  Cas.  89,  20  Fed. 
Cas.  No.  17,3M;  U:  S.  Annunciator,  etc, 
Mfg.  Co.  t,  Sanderson,   (1854)   3  Blatchf. 
184,  28   Fed.   Cas.  No.    16,790;   Howe  V. 
Morton,  ( 1860)  •  1  Fish.  Pat.  Cas.  586,  12 
Fed.    Cas.   No.   6,769;    Jones  v,  Merrill, 
(1875)  8  Pat.  Off.  Gaz.  401,  13  Fed.  Caa. 
No.  7,481;   Morris  r.  Shelbourne,  (1871) 
8  Blatchf.  266,   17  Fed.  Cas.  No.  9,836; 
Ely  V.  Monson,  etc.,  Mfg.  Co.,   (1860)   4 
Fish.  Pat.  Cas.  64,  8  Fed.  Cas.  No.  4,431 ; 
National  Hat-Poimcing  Maoh.  Co.  v,  Hed- 
den,  (C.  C.  N.  J.  1886)  29  Fed.  147;  Now 
York  Belting,  etc.,  Co.  i\  Magowan,   (O. 
C.  N.   J.    1884)    23   Fed.   696;    Bryan  v. 
Stevens,   (1841)   4  Fed.  Cas.  No.  2,066a; 
Greenwood  v.  Bracher,  (C.  C.  N.  J.  1880) 
1  Fed.  856;  McMillan  r.  Conrad,  (E.  D. 
Mo.   1883)    16  Fed.  128;   Edison  Electric 
Light  Co.  V.  Columbia  Incandescent  Lamp 
Co.,  (E.  D.  Mo.  1893)  56  Fed.  496;  West- 
inghouse  Air-Brake  Co.  v.  Burton  Stock- 
Car  Co.,  (C.  C.  A.  Ist  Cir.  1896)  77  Fed. 
301,  33  U.  S.  App.  692,  23  C.  C.  A.  174; 
Geo.  A.  Macbeth  Co.  v.  Ijppencott  Glass 
Co.,    (S.    D.    Ohio    1893)    54   Fed.    167; 
Duplex    Printing-press    Co.    v,    Campbell 
Printing-press,   etc.,   Co.,    (C.   0.   A.   6th 
Cir.  1895 )  69  Fed.  250,  37  U.  S.  App.  250, 
16  C.  C.  A.  220.     Where  a  patent  m  suit 
has  only  a  very  short  time  to  run,  and 
the  interruption  to  defendant's  business 
may  be  seriously  affected  by  the  granting 
of  a  preliminary   injunction,  it  may  be 
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propnerly  refused,  on  the  giving  of  a  suffi- 
cient bond  by  defendant.  Interurban  Ry., 
etc.,  Co.  V.  VVestinghouse  Electric,  etc., 
Co.,  (C.  C.  A.  6th  Cir.  1911)  186  Fed. 
166,  108  C.  C.  A.  298. 

Effect  of  tender  of  security. — A  plain- 
tiff's right  to  an  injunction,  however,  will 
not  be  defeated  by  the  tender  of  security 
where  the  validity  of  the  patent  and  its 
infringement  are  clear,  even  though  this 
may  result  in  hardship  in  some  cases. 
Norton  i\  Eagle  Automatic  Can  Co.,  (N. 
D.  Cal.  1893)  57  Fed.  929;  Consolidated 
Fruit  Jar  Co.  r.  Whitney,  (1874)  1  B.  & 
A.  Pat.  Cas.  356,  6  Fed.  Ca«.  No.  3,132; 
Conover  t\  Mers,  (1868)  3  Fish.  Pat.  Cas. 
386,  6  Fed.  Cas.  No.  3,123;  Westinghouse 
Air-Brake  Co.  r.  Carpenter,  (S.  D.  la. 
1887)  32  Fed.  545;  Campbell  Print ing- 
Press  Co.  v.  Prieth,  (C.  C.  N.  J.  1897)  77 
Fed.  976;  McWilliams  Mfg.  Co.  r.  Blun- 
dell,  (C.  C.  R.  I.  1882)  11  Fed.  419; 
American  Bell  Telephone  Co.  v.  Brown 
Telephone,  etc.,  Co.,  (N.  D.  111.  1893)  58 
Fed.  409. 

Dissolving  injunction. — The  dissolution, 
modification,  and  reinstatement  of  an  in- 
junction are  matters  within  the  soiftid 
discretion  of  the  court.  Orr  v.  Badger, 
(1844)  Brun.  Col.  Cas.  536,  18  Fed.  Cas. 
No.  10,587. 

Where  the  patent  is  valid  and  the  iofi- 
jvnction  ha^  been  in  force  a  long  timCy 
and  the  cause  can  readily  be  brought  to 
final  hearing,  a  motion  for  dissolution  will 
be  denied.  Holmes  •  Electric  Protective 
Co.  V,  Metropolitan  Burglar  Alarm  Co., 
(S.  D.  N.  Y.  1887)   31  Fed.  562. 

The  assignment  of  the  patent  by  the 
complainant,  after  the  preliminary  in- 
junction has  been  srranted.  is  no  ground 
on  which  to  dissolve  the  injunction. 
Thompson  i\  Barry,  (1875)  2  W.  N.  C. 
(Pa.)   1(K),  23  Fed.  Cas.  No.  13.942. 

Nonjoinder  of  a  party. — Where  it  is  not 
clear  that  the  suit  for  infringement  is  not 
well  brought  in  the  plaintiff's  name  alone, 
a  motion  to  dissolve  the  injunction  be- 
cause of  the  misjoinder  of  a  party  may 
be  denied.  Bassett  r.  Malone,  (S.  D. 
N.  Y.  1880)    11  Fed.  801. 

Effect  of  surrender  and  reissue, —  The 
surrender  of  a  patent  after  the  granting 
of  an  injunction  is  ffround  for  dissolu- 
tion, if  the  case  stands  on  the  original 
bill.  But  if  a  supplemental  bill  is  fil^ 
on  the  reissued  patent  the  injunction  may 
be  continued.  Wood  worth  v.  Stone,  (1845) 
3  Story  749,  30  Fed.  Cas.  No.  18,021. 

Effect  of  reversal  on  injunction, — 
Wliere  the  decision  upon  the  strength  of 
which  the  injunction  was  srranted  is  re- 
versed, the  injunction  will  be  dissolved. 
Prieth  r.  Campbell  Printing  Press,  etc., 
Co.,  (C.  C.  A.  3d  Cir.  1897)  80  Fed.  539, 
39  U.  S.  App.  591,  25  C.  C.  A.  632,  re- 
versing (C.  C.  N.  J.  1897)  77  Fed.  976. 

Dissolution  on  license  shoim. — Where 
the  answer  supportt^d  by  affidavits  showB 


that  the  alleged  infringing  articles  were 
made  under  a  license  from  the  plaintiff, 
the  injunction  will  be  dissolved,  and,  of 
course,  a  motion  for  further  injunction 
will  be  denied.  Goodyear  v.  Bourn,  (1855; 
3  Blatchf.  266,  10  Fed.  Cas.  No.  5,561. 

Dissolution  for  improper  conduct  of 
complainamt, — The  wrongful  use  by  a  com- 
plainant of  a  preliminary  injunction 
against  infringement  of  a  patent  held  to 
afford  ground  for  its  dissolution.  Meyers 
r.  Skinner,  (E.  D.  N.  Y.  IWl)  186  Fed. 
347. 

Dissolution  on  affidavits  of  prior  use 
or  invention, — ^An  injunction  will  not  be 
dissolved  on  affidavits  of  prior  use  or  in- 
vention where  the  answer  does  not  con- 
tain averments  sufficient  to  admit  proof 
thereof  on  the  final  hearin&r.  Union 
Paper-Bag  Mach.  Co.  r.  Newell,  (1874) 
11  Blatchf.  549,  24  Fed.  Cas.  No.  14,380. 

Dissolution  on  doubt  as  to  patent. —  It 
will  be  sufficient  ground  for  the  dissolu' 
tion  of  the  injunction  if  there  is  doubt 
concerning  the  right  to  the  patent  and  its 
originality  or  validity.  Gary  v,  Domestio 
Spring-Bed  Co.,  (C.  C.  N.  J.  1886)  26 
Fed.  38. 

Where  the  right  of  a  patent  is  put  in 
question  bv  the  defendant  the  injunction 
may  be  dissolved  if  not  proper  to  be  re- 
tained, and  the  plaintiff  referred  to  a 
court  of  law  to  try  the  validity  of  the  pat- 
ent there;  or  the  injunction  may  be  re- 
tained until  the  validity  of  the  patent  is 
settled,  although  if  it  appears  that  the 
plaintiff  hais  supported  the  validity  of  the 
patent  in  other  trials  and  been  some  time 
in  the  use  and  possession  of  it,  that  ques- 
tion can  be  settled  bv  an  issue  framed  and 
sent  to  a  jury  and  to  the  law  side  of  the 
court  when  desired  by  the  respondent,  or 
by  a  new  action  brought  at  law  for  dam* 
ages.  Orr  v,  Merrill,  (1846)  1  Woodb.  & 
M.  376,  18  Fed.  Cas.  No.  10,591 ;  Pierpont 
V.  Fowle,  (1846)  2  Woodb.  &  M.  23,  19 
Fed.  Cas.  No.  11,152. 

Dissolution  on  defects  of  form  in 
papers, — ^Where  the  objection  relates  not 
to  the  merits  but  to  the  technical  form  or 
signature  of  the  papers  connected  with 
the  letters  patent,  and  the  doubts  arise 
from  acts  of  public  officers,  and  not  any 
neglect  or  wrong  of  the  patentee,  the  in- 
junction should  not  ordinarily  be  dis- 
solved. Woodworth  r.  Hall,  (1846)  1 
Woodb.  &  M.  380,  30  Fed.  Cas.  No.  18,017. 

Where  the  patent  would  not  be  defeated 
on  a  final  hearing  by  the  state  of  facts  dis- 
closed by  the  affidavits  the  injunction  will 
not  be  dissolved.  Richardson  r.  Croft,  (S. 
D.  N.  Y.  1880)   11  Fed.  800. 

Dissolution  on  expiration  of  patent, — 
Generally  an  iniunction  will  be  dissolved 
on  the  expiration  of  the  patent.  Westing- 
house  r.  Carpenter,  (S.  D.  la.  1888)  43 
Fed.  804:  Gamewell  Fire-Alarm  Tel.  Co. 
V.  Municipal  Signal  Co.,  (C.  C.  A.  1st  Cir. 
1894)   61  Fed.  208.  21  U.  S.  App.   116.  9 
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C.  C.  A.  460;  Bate  Refri)<erating  Go.  o. 
GiUett,  (C.  C.  N.  J.  1887  \  31  Fed.  809. 

Injunction  limited  to  expire  icith  pat- 
ent.—  When  an  injunction  is  issued  it 
will  not  be  limited  to  expire  at  a  certain 
date  not  far  removed  because  it  is  alleged 
that  the  plaintiff's  patent  will  expire  on 
the  date,  particularly  where  the  exact 
question  ia  pendinsr  before  the  appellate 
court.  When  thfe  date  alienred  for  the  ex- 
piration of  the  patent  arrives  it  will  be 
open  to  the  defendant  then  to  move  for  a 
dissolution  of  the  injunction  upon  the 
ground  that  the  patent  has  expired.  Weet- 
inghouse  Air-Brake  Co.  r.  Carpenter,  {S. 

D.  la.  1887 )   32  Fed.  .545. 

Defendant's  proof  must  overcome  the  , 
equity  of  the  bill  for  an  injunction  and 
the  evidence  supporting  it,  in  order  that 
a  motion  to  dissolve  the  injunction  should 
be  granted.  Sparkman  i/.  Higgins,  (1846) 
1  Blatchf.  205.  22  Fed.  Cas.  No.   13,208. 

A'«r,  material,  and  proper  evidence  by 
defendant, —  In  order  to  warrant  the  dis- 
solution of  the  injunction  the  defendant 
must  offer  new  and  material  evidence 
which  he  has  improperly  neglected  to 
offer  before.  Woodworth  r.  Rogers, 
a847l  3  Woodb.  A  M.  135,  30  Fed.  Caa. 
No.  18,018. 

Injunction  dissolved  on  coming  in  of 
answer. — An  injunction  will  not  be  dis- 
solved as  a  matter  of  course  on  the  coming 
in  of  the  answer  denying  the  equity  of 
the  bill,  if  the  complainant  had  adduced 
auxiliary  evidence  of  his  right.  Orr  v. 
littlefleld,  (1845)  1  Woodb.  &  M.  13,  18 
Fed.  Gas.  No.  10,590.  When  an  answer 
is  filed  to  the  bill,  denying  the  validity 
of  the  patent,  and  evidence  supporting  the 
answer,  prima  facie,  is  offered,  the  in- 
junction will  be  dissolved  unless  the 
other  side  file  counter  evidence  sustain- 
ing it.  Woodworth  v,  Rogers,  (1847)  3 
Woodb.  &  M.  135,  30  Fed.  Gas.  No.  18,018. 

Damages  to  defendant  on  dissolution  of 
iajnnction. —  Where,  on  application  for 
preliminary  injunction,  complainant  fails 
to  disclose  to  the  court  that  one  of  the 
patents  sued  on  has  expired,  it  is  suffi- 
cient ground  on  dissolution  for  giving 
actual  damages,  to  the  defendant  for  in- 
juries to  its  business.  National  Phono- 
graph Go.  V.  American  Graphophone  Co., 
(C.  C.  Gonn.  1905)   136  Fed.  231. 

Contempt. —  Where  one,  upon  advice  of 
counsel,  continued  to  use  a  patented  ma- 
chine, after  service  of  a  permanent  injunc- 
tion upon  him,  believing  in  good  faith 
that  he  was  not  bound  by  it,  and  that  upon 
a  proper  defense  the  complainants'  patent 
would  be  shown  to  be  invalid,  and  averred 
that  he  desired  to  make  such  defense  and 
that  he  was  entitled  to  do  so,  and  where 
it  appeared  further,  that  although  he 
knew  in  a  general  way  of  the  suit  for 
infringement,  he  did  not  know  of  its  de- 
tails and  had  no  control  over  it,  the  court 
held  he  was  not  in  contempt  for  disre- 


garding the  injunction.  £.  W.  Bliss  Go. 
i;.  Atlantic  Handle  Go.,  (D.  C.  Mass. 
1913)  212  Fed.  190. 

Questions  on  appeal. — ^Where  questions 
of  fact  and  of  mixed  law  and  fact  are 
presented  to  the  appellate  court  on  an  ap- 
peal from  the  court  below  which  has  is- 
sued an  injunction  upon  a  prior  adjudica- 
tion of  the  validity  and  infringement 
of  the  patent,  the  appellate  court  will 
not  consider  and  determine  these  ques- 
tions, but  will  reserve  its  decision  until 
after  the  final  hearing  upon  viie  segues 
they  present  below.  Fireball  Gas  Tank, 
etc..  Go.  17.  Commercial  Acetylene  Co.,  (G. 
C.  A.  8th  Cir.  1912)  198  Fed.  650,  117 
C.  G.  A.  364. 

V.  Dbobeb  and  Awabd 

Object  of  provision. —  The  sole  object  of 
this  provision  relating  to  profits  was  to 
enable  the  patentee  to  recover,  by  brino- 
ing  suit  in  equity,  not  only  the  profits 
made  by  the  defendant  by  means  of  such 
infringement,  but  also  damages  sustained 
by  the  patentee  thereby.  Bancroft  i*.  Ac- 
ton, (1870)  7  Blatchf.  505,  2  Fed.  Caa. 
No.  833. 

Equity  rule  most  just. —  The  equity  rule 
as  to  profits  comes  nearer  than  any  otheri* 
to  doing  complete  justice  between  the 
parties.  Tilghman  i".  Proctor,  (1888) 
125  U.  S.  136,  8  S.  Gt.  894,  31  U.  S.  (L. 
ed.)    064. 

Profits  as  incident  of  complete  relief. — 
A  suit  in  equity  cannot  be  maintained 
merely  because  it  will  be  more  profitable 
to  recover  profits  than  damages  at  law, 
but  the  jurisdiction  must  first  be  founded 
upon  some  independent  equity,  such  as  the 
right  to  an  injunction,  and  then  profits 
may  be  awarded  as  an  incident  of  com- 
plete relief.  Merriam  v.  Smith,  (G.  G. 
Mass.  1882)  11  Fed.  588;  Root  r.  Lake 
Shore,  etc.,  R,  Co.,  (1882)  106  U.  S.  180, 
26  U.  S.  ( L.  ed. )  975. 

Infringer  as  trustee. —  The  infringer  is 
regarded  as  a  constructive  trustee  as  to 
the  profits  made.  Littlefield  v.  Perry, 
(1875)  21  Wall.  205,  22  U.  S.  (L.  ed.) 
577;  Washington,  etc.,  Packet  Go.  v. 
Sickles,  (1874)  19  Wall.  611,  22  U.  S.  (L. 
ed.)  203;  Birdsall  r.  Coolidge,  (1876) 
93  U.  S.  64,  23  U.  S.  (L.  ed.)  802;  Bur- 
dell  v.  Denig,  (1876)  92  U.  S.  716,  23  U. 
S.  (L.  ed.)  764;  In  re  Beckwith,  (C.  G. 
A.  7th  Cir.  1913)  203  Fed.  45.  121  C.  C.  A. 
381;  Wetherill  v.  New  Jersev  Zinc  Co., 
(1874)  1  B.  &  A.  Pat.  Cas.  485,  29  Fed. 
Cas.  No.  17,464;  Jenkins  r.  Greenwald, 
(1857)  1  Bond  126,  13  Fed.  Gas.  No. 
7,270.  A  court  of  equity  will  substitute 
for  the  legal  damages  a  compensation 
measured  by  the  rule  that  courts  of  equity 
apply  in  the  case  of  a  trustee  who  has 
wrongfuly  used  trust  property  for  his  own 
advantage.  Tilghman  c.  Proctor,  (1888) 
125  U.  8.  136.  8  S.  Ct.  894,  31  U.  S.   (L. 
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ed.)  e64;  Boot  v.  Lake  Shore,  etc.,  R. 
Co.,  (1882)  105  U.  S.  189,  26  U.  S.  (L. 
ed.)  975. 

A  valid  process  patent,  though  for  a 
jnrocess  only,  confers  on  the  patentee  a 
right  to  exclude  all  others  from  using 
such  process  for  the  attainment  of  its  ob- 
ject. Others  may  secure  the  desired 
result,  if  they  can,  by  the  employment 
of  a  different  process,  if  open  to  them, 
but  they  cannot  without  the  leave  or 
license  of  the  patent  owner  use  the  pat- 
ented process  with  impunity.  And  on  an 
accounting  for  profits,  and  not  for  dam- 
ages, in  a  case  of  infringement,  where 
profits  to  the  infringer  are  impossible  save 
through  his  infringement,  he  must  be 
treatei  as  a  trustee  ex  maleficio  and  can 
withhold  none  of  his  gains  from  the  pat- 
entee. The  fact  that  in  such  a  case  the 
patent  is  not  for  the  product,  but  only  for 
the  process,  is  wholly  immaterial ;  for  the 
infringer  will  not  be  permitted  by  a  court 
of  equity  to  take  advantage  of  his  own 
wrong,  but  will  be  held  accountable  as  a 
trustee  of  the  profits.  Carborundum  Co. 
r.  Electric  Smelting,  etc.,  Co.,  (C.  C.  A. 
8d  Cir.  1913)  203  Fed.  976,  122  C.  C.  A. 
276. 

Sul^ect  to  equitable  considerations. — 
The  adjustment  of  the  profits  recoverable 
is  subject  to  all  the  equitable  considera- 
tions which  are  necessiary  to  do  complete 
justice  between  the  parties.  Washington, 
etc.,  Packet  Co.  v.  Sickles,  (1874)  V.t 
Wall.  611,  22  U.  S.  (L.  ed.)  203. 

Recovery  of  profits  from  United  States. 
—  The  owner  of  a  patent  cannot  recover 
profits  for  the  use  of  the  invention  by 
government  officials  in  their,  official  ca- 
pacity, when  the  only  profits  shown  are 
made  by  the  United  States.  Belknap  v. 
Schild,  (1896)  161  U.  S.  10,  16  S.  Ct. 
443,  40  U.  S.  (L.  ed.)  599;  International 
Postal  Supply  Co.  t\  Bruce,  (N.  D.  N.  Y. 
1902)   114  Fed.  509. 

Profits  and  damages. —  Both  profits  and 
damages  are  recoverable  in  a  suit  for  in- 
fringement in  a  proper  case.  Fox  v, 
E[nickerbocker  Engraving  Co.,  (S.  D.  N. 
Y.  1906)    140  Fed.  714. 

Profits  and  damages  distinguished. — 
**  The  terms  '  profits '  and  *  damages,'  as 
used  in  the  Act,  are  hardly  convertible. 
They  seem  to  mean  different  things.  The 
latter  are  to  be  awarded  in  addition  to  the 
former.  Profits  doubtless  refer  to  what 
the  defendant  has  earned  by  the  unlawful 
use  of  the  patented  invention,  and  dam- 
ages to  what  the  complainant  has  lost." 
Wooster  v.  Trowbridge,  (S.  D.  N.  Y. 
1902)  115  Fed.  722;  Goodyear  Dental 
Vulcanite  Co.  T..Van  Antwerp,  (1876)  2 
B.  &  A.  Pat.  Cas.  262,  10  Fed.  Cas.  No. 
5,600;  Birdsall  v.  Coolidge,  (1876)  93  U. 
S.  64,  23  U.  S.  (L.  ed.)  802;  Covert  v. 
Sargent,  (S.  D.  N.  Y.  1890)  42  Ftd.  298. 
On  an  amounting  for  infringement  of  a 
patent  the  defendant's  profits  and  com- 


plainant's damages  are  distinct  from  and 
independent  of  each  other  and  are  gov- 
erned by  different  principles,  and  one 
cannot  be  said  to  be  the  measure  of  the 
other,  nor  the  allowance  of  one  to  pre- 
clude recovery  of  the  other.  Beach  i;. 
Hatch,  (C.  C.  Mass.  1907)  153  Fed.  768. 
Rules  regarding  recovery  of  profits. — 
In  Westinghouse  Electric,  etc.,  Co.  v, 
Wagner  Electric,  etc,  Co.,  (1912)  225  U. 
S.  604,  32  S.  Ct.  691,  56  U:  S.  (L.  ed.) 
1222,  41  L.  R.  A.  (N.  8.)  663,  the  court 
laid  down  the  following  rules  regarding 
the  recovery  of  profits:  "(a)  Where  the 
infringer  has  sold  or  used  a  patented  arti- 
cle, the  plaintiff  is  entitled  to  recover  all 
of  the  profits.  (b)  Where  a  patent, 
though  using  old  elements,  gives  the  en- 
tire value  to  the  combination,  the  plain- 
tiff is  entitled  to  recover  all  the  profits. 
Hurlbut  r.  Schilinger,  (1889)  130  U.  S. 
466,  472,  9  S.  Ct.  684,  32  U.  S.  (L.  ed.) 
1011.  (c)  Where  profits  are  made  by  the 
use  of  an  article  patented  as  an  entirety, 
the  infringer  is  liable  for  all  the  profits 
'unless  he  can  show  —  and  the  burden  is 
on  him  to  show  —  that  a  portion  of  them 
is  the  result  of  some  other  thing  used  by 
him.'  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  (1877)  97  U.  S.  126,  24 
U.  S.  (L.  ed.)  1000.  (d)  But  there  are 
many  cases  in  which  the  plaintiff's  patent 
is  only  a  part  of  the  machine  and  creates 
only  a  part  of  the  profits.  His  invention 
may  have  been  used  in  combination  with 
valuable  improvements  made,  or  other 
patents  appropriated  by  the  infringer, 
and  each  may  have  jointly,  but  unequally, 
contributed  to  the  profits.  In  such  ca^e, 
if  plaintiff's  pat^it  onlv  created  a  part 
of  the  profits,  he  is  only  entitled  to  re- 
cover that  part  of  the  net  gains.  He  must 
therefore  *  give  evidence  tending  to  sepa- 
rate or  apportion  the  defendant's  profits 
and  the  patentee's  damages  between  the 
patented  feature  and  the  unpatented 
features,  and  such  evidence  must  be  re- 
liable and  tangible,  and  not  conjectural 
or  speculative;  or  he  must  show,  by 
equally  reliable  and  satisfactory  evidence, 
that  the  profits  and  damages  are  to  be 
calculated  on  the  whole  machine,  for  the 
reason  that  the  entire  value  of  the  whcrfe 
machine,  as  a  marketable  article,  is  prop- 
erly and  legally*  attributable  to  the  pat- 
ented feature.'  ^'  It  is  the  duty  of  an  in- 
fringer to  account  for  the  profits  of  his 
infringement  and  the  loss  must  be  placed 
upon  the  wrongdoer,  when,  in  the  alter- 
native, loss  must  fall  either  upon  him  or 
upon  the  innocent.  Continuous  Glass 
Press  Co.  r.  Sfhmertz  Wire  Glass  Co., 
(C.  C.  A.  3d  Cir.  1915)  219  Fed.  199,  186 
C."  C.  A.  85,  following  the  rule  laid  down 
in  WestiTigliouse  Electric,  etc.,  Co.  c. 
Wagner  Electric,  etc.,  Co.,  (1912)  225  U. 
S.  604,  32  S.  Ct.  691,  56  U.  S.  (L.  ed.) 
1222,  41  L.  R.  A.  (N.  S.)  653.  In  so  far 
n»  profits  from  the  infringing  sales  are 
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attributable  to  patented  improvements 
thev  belonged  to  the  plaintiff,  and  in  ao 
far  as  they  are  due  to  other  parts  or 
features  they  belong  to  the  defendants. 
Dowagiac  Mfg.  Co,  v.  Minnesota  Moline 
Plow  Co.,  (1916)  235  U.  S.  641,  36  8.  Ct. 
221,  69  U.  S.  (L.  ed.)  398. 

**  Profits"  defined.— Profits  are  the 
gains  upon  any  business  when  both  re- 
enpts  and  payments  are  taken  into  ac* 
count,  and  in  suite  for  infringement  are 
confined  to  the  actual  advantage  gained 
by  the  infringer.  Piper  i\  Brown,  (1873) 
Holmes  196,  19  Fed.  Gas.  No.  11,181; 
Dean  r.  Mason,  (1867)  20  How.  198,  16 
U.  S.  (L.  ed.)  876;  Livingston  r.  Wood- 
worth,  (1863)  15  How.  646,  14  U.  8.  (L. 
ed.)  809;  Mowry  v.  Whitney,  (1871)  14 
Wall.  434,  20  U.  S.  (L.  ed.)  858;  Provi- 
dence Rubber  Co.  r.  Goodyear,  (1869)  9 
Wall.  788,  19  U.  8.  (L.  ed.)  566;  Conover 
r.  Mers,  (1873)  11  Blatchf.  197,  6  Fed. 
Cas.  No.  3,122;  Belknap  v.  Schild,  (1896) 
161  U.  8.  10,  16  S.  Ct.  443,  40  U.  8.  ( L. 
ed.)  599;  Tilghman  v.  Proctor,  (1888) 
126  U.  8.  136,  8  8.  Ct.  894,  31  U.  8.  (L. 
ed.)  664;  Boesch  r.  Graff,  (1890)  133  U. 
S.  697,  10  8.  Ct.  378,  33  U.  8.  (L.  ed.) 
787;  Hurlbut  v.  8chilHnger,  (1889)  130 
U.  8.  456,  9  8.  Ct.  584,  32  U.  8.  (L.  ed.) 
1017;  Root  V.  Lake  Shore,  etc.,  R.  Co., 
(1882)  105  U.  8.  189,  26  U.  8.  (L.  ed.) 
975;  Elizabeth  t*.  American  Nicholson 
Pavement  Co.,  (1878)  97  U.  S.  126,  24 
U.  8.  (L.  ed.)  1000;  Cawood  Patent, 
(1877)  94  U.  S.  695,  24  U.  8.  (L.  ed.) 
238;  Wales  r.  Waterbury  Mfg.  Co.,  (C.  C. 
Conn.  1898)  87  Fed.  920;  Webster  Loom 
Co.  V,  Higgins,  (8.  D.  N.  Y.  1889)  39  Fed. 
462;  Hammacher  «?.  Wilson,  (C.  C.  Mass. 
1887)  32  Fed.  796;  Ford  v.  Kurtz,  (N.  D, 
ni.  1882)  12  Fed.  789;  American  8aw 
Co.  c.  Emerson,  (W.  D.  Pa.  1880)  8  Fed. 
806;  Burdett  r.  Estey,   (C.  C.  Vt.  1880) 

3  Fed.  566;  Troy  Iron,  etc.,  Factory  v. 
Corning,  (1869)  6  Blatchf.  328,  24  Fed. 
Cas.  No.  14,196;  Tilghman  v.  Mitchell, 
(1871)  9  Blatchf.  1,  23  Fed.  Cas.  No.  14,- 
041;  Sargent  t%  Yale  Lock  Mfg.  Co., 
(1879)  17  Blatchf.  249,  21  Fed.  Cas.  No. 
12,367;  Parker  v.  Perkins,  18  Fed.  Gas. 
No.  10,746;  La  Baw  t\  Hawkins,  (1877) 
2  B.  &  A.  Pat.  Cas.  561,  14  Fed.  Cas. 
No.  7,961;  Graham  r.  Masoft,  (1872) 
Holmes  88,  10  Fed.  Cas.  No.  5,672;  C:!hild 
c.  Boston,  etc..  Iron  Works,  (1877)  5  Fed. 
Cas.  No.  2,674.  Profits  are  the  saving 
or  benefit  arising  directly  from  the  use 
of  the  patented  invention.  Ransom  v. 
New  York,  (1856)  1  Fish.  Pat.  Cas.  252, 
20  Fed.  Cos.  No.  11,573;  Williams  i;. 
Rome,  etc.,  R.  Co.,  (1880)  18  Blatchf.  (T. 
S.)  181;  Mason  v.  Graham,  (1874)  23 
Wall.  281,  23  U.  S.  (L.  ed.)  86;  Thomson 
c.  Wooster,  (1885)  114  U.  8.  104,  5  S.  Ct. 
788,  29  U.  S.  (L.  ed.)  105;  Illinois  Cent. 
R.  Co.  F.  Turrill,   (1883)    110  U.  S.  301, 

4  S.  Ct.  6,  28  U.  S.  (L.  ed.)   154;  Cawood 
Patent,    (1887)    94  U.  S.   695,  24  U.  S. 


(L.  ed.)  288;  Meos  v.  Conover,  (1877) 
131  U.  S.  (Appendix)  cxlii,  23  U.  S.  (L. 
ed.)  1008;  Campbell  t>.  New  York,  (8. 
D.  N.  Y.  1897)  81  Fed.  182;  Win- 
chester Repeating  Arms  Co.  v,  Ameri- 
can Buckle,  etc.,  Co.,  (C.  C.  Conn.  1894) 
62  Fed.  278;  Vulcanite  Paving  Co.  «. 
American  Artificial  Stone  Pavement  Co., 
(£.  D.  Pa.  1888)  36  Fed.  378;  Shannon  i>. 
Bruner,  (£.  D.  Mo.  1888)  33  Fed.  871; 
BeU  «.  U.  8.  Stamping  Co.,  (S.  D.  N.  Y. 

1887)  32  Fed.  549;  Wetherill  v.  New 
Jersey  Zinc  Co.,  (1874)  1  B.  &  A.  Pat. 
Cas.  485,  29  Fed.  Cas.  No.  17,464;  Bell  t>. 
Phillips,  3  Fed.  Cas.  No.  1,262. 

Estimated  by  advantage  gained  over 
other  modes.— The  profits  to  be  estimated 
in  a  suit  for  infringement  are  confined  to 
the  worth  of  the  actual  advantage  gained 
by  using  the  infringed  invention  over 
other  modes  available  for  the  same  pur- 
pose. Campbell  v.  Barclay,  (1870) 
5  Bias.  179,  4  Fed.  Cas.  No.  2,363;  Wil- 
liams V.  Rome,  etc.,  R.  C.,  (1880)  1<8 
Blatchf.  (U.  S.)  181;  SerreU  f.  Collins, 
(1857)  1  Fish.  Pat.  Cas.- 289,  21  Fed.  Gas. 
No.  12,672 ;  Knox  v.  Great  Western  Quick- 
silver Min.  Co.,  (1878)  6  8awy.  430,  14 
Fed.  Cas.  No.  7,907 ;  Littletield  r.  Perry, 
(1874)  21  Wall.  206,  22  U.  S.  (L.  ed.) 
677;  Mowry  f.  Whitney,  (1871)  14  Wall. 
620,  20  U.  8.  (L.  ed.)  860;  Suffolk  Mfg. 
Co.  V.  Hayden,  (1865)  3  Wall.  315,  18  U. 
8.  (L.  ed.)  76;  Campbell  v.  James,  (1880) 
18  Blatchf.  (U.  S.)  92;  Wetherill  f.  New 
Jersey  Zinc  Co.,  (1874)  1  B.  &  A.  Pat. 
Cas.  105,  29  F6d.  Cas.  No.  17,463;  Warren 
r.  Keep,  (1894)  155  U.  8.  265,  16  8.  Ct. 
83,  39  U.  8.  (L.  ed.)  144;  Sessions  v.  Ro- 
madka,  (1892)  145  U.  S.  29,  12  S.  Ct.  799, 

36  U.  8.  (L.  ed.)  609;  McCreary  u.  Penn- 
sylvania Canal  Co.,  (1891)  141  U.  S.  459, 
12  S.  Ct.  40,  35  U.  S.  (L.  ed.)  817;  Black 
r.  Thome,  (1884)  111  U.  S.  122,  4  8.  Ct. 
326,  28  U.  8.  (L.  ed.)  372;  Cawood  Pat- 
ent, (1877)  94  U.  S.  695,  24  U.  8.  (L.  ed.) 
238;  Rose  v.  Hirsh,  (E.  D.  Pa.  1898)  91 
Fed.  149;  Tuttle  i?.  Claflin,  (C.  C.  A.  2d 
Cir.  1896)  76  Fed.  227,  45  U.  8.  App.  105, 
22  C.  C.  A.  138;  Webster  Loom  Co.  t\ 
Higgins,  (S.  D.  N.  Y.  1890)  43  Fed.  673; 
Coupe  t*.  Weatherhead,  (C.  C.  R.  I.  1888) 

37  Fed.  16;  McMurray  r.  Emerson,  (C.  C. 
Maas.  1888)  36  Fed.  901;  Tomkinson  t?. 
Willets  Mfg.  Co.,  (S.  D.  N.  Y.  1888)  34 
Fed.  536;  Shannon  v.  Brunner,  (E.  D.  Mo. 

1888)  33  Fed.  871;  Faulks  v.  Kamp,  (S. 
D.  N.  Y.  1882)  10  Fed.  675;  Calkins  f>. 
Bertrand,  (N.  D.  N.  Y.  1881)  8  Fed.  756; 
Campbell  v,  James,  (S.  D.  N.  Y.  1880)  2 
Fed.  338;  Wetherill  f.  New  Jersey  Zinc 
Co.,  (1874)  1  B.  &  A.  Pat.  Cas.  485,  29 
Fed.  Cas.  No.  17,464;  TurriU  v.  Illinois 
Cent.  R.  Co.,  (1873)  5  Biss.  344,  24  Fed. 
Cas.  No.  14,272;  Black  u.  Thorne,  (1874) 
12  Blatchf.  20,  3  Fed.  Cas.  No.  1,466; 
Bell  t\  Daniels,  ( 1858)  1  Bond  212,  2  Fed. 
Cas.  No.  1,247;  New  York  Bank-Note 
Co.  V.  Bank  Note  Engraving,  etc.,  Co., 
(1900)     65     N.     Y.     S.     1;     Locomotive 


358 


7  FED.  STAT.  ANN.  (2d  Ed.) 


Safety  Truck  CJo.  i?.  Pennsylvania 
R.  Co.,  (Pa.)  266.  On  an  accounting 
for  infringement  of  patents  for  a  process 
of  making  prism  plate  glass  and  a  ma- 
chine for  practicing  such  process,  the 
measure  of  defendant's  liability  for  profits 
is  the  saving  or  advantage  secured  by  the 
lise  of  the  infringing  process  and  ma- 
chines. To  ascertain  such  saving  com- 
parison is  to  be  made  with  other  processes 
open  to  defendant  which  were  capable  of 
producing  an  article  of  similar  cnaracter 
and  value  if  there  were  such,  the  measure 
of  liability  being  the  saving  in  the  cost  of 
manufacture  by  the  use  of  the  infringing 
process,  and  the  amount  depending  on 
the  quantity  made  which  was  fit  for  mar- 
ket, witliout  regard  to  what  was  actually 
done  with  it.  If  there  was  no  other  proc- 
ess open  to  defendant's  use  which  would 
produce  an  article  of  equal  value  in  the 
market,  the  difference  in  the  market  value 
of  the  article  as  made  by  the  patented 
process  and  that  made  by  that  nearest  in 
character  may  be  considered,  and  may  be 
taken  as  the  measure  of  liability,  where 
the  cost  of  manufacture  by  the  two  proc- 
esses is  substantially  the  same.  Pressed 
Priam  Glass  Co.  v.  Continuous  Glass 
Prism  Co.,  (W.  D.  Pa.  1910)  181  Fed.  161. 

Where  a  patent  for  certain  improvements 
in  machines  for  making  paper  bags  was 
found  to  be  infringed  bv  machines  made 
and  used,  but  not  sold,  iy  defendant,  and 
it  appears  that  the  product  of  such  ma- 
chines has  no  superiority  which  gives  it 
an  enhanced  price  over  that  of  noninfring- 
ing machines,  the  only  profits  recover- 
able are  the  savings  in  tne  cost  of  con- 
struction and  maintenance  of  the 
machines,  or  in  the  cost  of  the  product 
due  to  the  use  of  the  infringing  devices. 
Eastern  Paper  Bag  Co.  r.  Continental  Pa- 
per Bag  Co.,  (C.  C.  Me.  1905)  142  Fed. 
617. 

In  Columbia  Wire  Co.  i*.  Kokomo  Steel, 
etc.,  Co.,  (C.  C.  A.  7th  Cir.  1911)  194  Fed. 
108,  114  C,  C.  A.  186,  the  court  said:  "A 
manufacturer  who  devises  a  machine  that 
he  honestly  believes  he  has  a  right  to  use, 
and  who  in  an  injunction  suit  ultimately 
is  found  to  be  an  infringer,  as  wa«  the 
case  with  appellee,  is  not  to  be  mulcted  in 
punitive  damages.  Equity  is  satisfied  if 
he  accounts  for  all  the  pecuniary  benefits 
he  derived  from  the  use  of  the  infringing 
machine.  If  there  were  no  other  way  of 
obtaining  the  result,  he  might  rightly  be 
held  for  all  the  profits  he  made  from  the 
output  of  his  establishment.  But  if,  as 
here,  other  machines  for  doing  the  same 
work,  though  less  effectively,  were  avail- 
able at  the  date  of  the  patent,  the  whole 
advantage  would  lie  in  the  increase  of 
efficiency.  As  to  an  infringer  who  at  that 
stage  of  the  art  appropriated  the  inven- 
tion, the  standard  of  comparison  is  clear. 
He  has  taken  to  himself  all  the  advan- 
tages that  belonged  exclusively  to  the  pat- 
entee in  the  field  of  competition.    Fifteen 


years  later,  when  the  art  has  advanced  to 
include  other  noninfringing  machines, 
available  to  manufacturers  and  more 
effective  than  those  of  the  prior  art,  the 
patentee  cannot  avoid  their  competitlYe 
effect.  At  this  stage  the  only  actual  ad- 
vantage of  the  patented  machine  is  its 
superiority,  if  any,  over  these  later  ma- 
chines that  are  not  dominated  by  the 
patent.  If  at  this  stage  one  should  choose 
to  enter  upcm  the  manufacture  of  barbed 
wire,  he  could  take  the  later  machines 
without  giving  the  patentee  anv  cause  of 
action.  If,  however,  he  should  adf^t  a 
machine  that  finally  was  adjudged  to  be 
an  infringement,  all  that  he  would  actu- 
ally gain  by  the  infringement  would  be  the 
excess  in  effectiveness  of  the  infringing 
machi-ne  over  the  later,  available,  competi- 
tive machines.  To  hold  him  accountable 
for  more,  to  make  him  pay  for  the  ad- 
vantages of  the  invention  over  the  prior 
art,  would  attribute  to  the  patent  a  virtue 
it  did  not  really  have  at  the  later  period, 
would  penalize  the  infringer  simply  be- 
cause he  was  an  infringer,  and  would 
mulct  him  in  vindictive  damages  to  the 
extent  of  the  difference  in  effectiveness  be- 
tween the  open  prior  art  and  the  open 
current  art." 

Burden  of  proving  worth  of  advantage 
gained. — The  worth  of  the  advantage 
gained  must  be  shown  by  the  plaintiff, 
and  only  nominal  damages  will  be  allowed 
in  the  absence  of  satisfactory  proof.  Key- 
stone Mfg.  Co.  r.  Adams,  (1894)  151  U. 
S.  139,  14  S.  Ct.  296,  38  U.  S.  (L.  ed.) 
103;  Rude  t\  Westcott,  (1889)  130  U.  S. 
162,  9  8.  Ct.  4^3,  32  U.  S.  (L.  ed.)  888; 
Tilghman  v.  Proctor,  (1888)  125  U.  S. 
136,  8  S.  Ct.  894,  31  U.  S.  (L.  ed.)  664; 
Dobson  t\  Hartford  Carpet  Co.,  (1886) 
114  U.  S.  439.  5  S.  Ct.  945,  29  U.  S.  (L. 
ed.)  177;  Hohorst  v,  Hamburg- American 
Packet  Co.,  (C.  C.  A.  2d  Cir.  1899)  91 
Fed.  656,  34  C.  C.  A.  39;  Rose  v.  Hirsh, 
(E.  D.  Pa.  1898)  91  Fed.  149;  Heaton 
Button-Fastener  Co.  r.  Macdonald,  (N.  D. 
N.  Y.  1893)  67  Fed.  648;  Campbell  Print- 
ing-Press, etc.,  Co.  V.  Manhattan  R.  Co., 
(S.  D.  N.  Y.  1892)  49  Fed.  930;  Consoli- 
dated Safety  Valve  Co.  r.  Crosby  Steam 
Gauge,  etc.,  Co.,  (C.  C.  Mass.  1890)  44 
Fed.  66;  Keep  r.  Fuller,  (N.  D.  N.  Y. 
1890)  42  Fed.  896;  Fischer  t*.  Hayes,  {S. 
D.  N.  Y.  1889)  39  Fed.  613;  Everest  i?. 
Buffalo  Lubricating  Oil  Co.,  (N.  D.  N.  Y. 
1^7)  31  Fed.  742;  Blake  r.  Greenwood 
Cemeterv,  (E.  D.  N.  Y.  1883)  16  Fed. 
676;  Goulds  Mfg.  Co.  c.  Cowing,  (1874) 
12  Blatchf.  243,  10  Fed.  Cas.  No.  6,642; 
Black  V.  Munson,  (1877)  14  Blatchf.  265, 
3  Fed.  Oas.  No.  1,463. 

Measure  of  infringer's  liability. —  The 
value  of  an  invention  for  which  an  in- 
fringer is  liable  is  the  value  at  the  time 
of  the  infringement.  This  may  be  affected, 
but  not  entirely  destroyed,  by  the  fact 
that  there  is  another  mechanism  better 
for  the  purpose.  National  Gar-Brake  Shoe 


PATENTS 


359 


Co.  r.  Terre  Haute  Car,  etc.,  Mfg.  Co., 
(C.  C  Ind.  1884)  19  Fed.  614. 

Liability  not  limited  to  profits  on  pAT- 
ticnlar  element. — ^The  liability  of  an  in- 
fringer who  has  appropriated  the  oom- 
bination  under  the  Hoyt  patent.  No. 
446^30,  for  a  grain  drill,  as  a  whole  is 
not  limited  to  the  profit  made  on  any  par- 
ticular dlement,  but  extends  to  the  pro&t 
made  on  the  entire  machine.  Brennan  v. 
Dowagiac  Mfg.  Co.,  (C.  C.  A.  (Jth  Cir. 
1906)  lea  Fed,  472,  89  C.  C.  A.  392.  The 
Murray  patent,  No.  442,531,  for  a  store 
service*  ladder,  is  for  an  entire  new  article, 
and  the  patentee  is  entitled  to  recover 
from  an  infringer  the  entire  net  profits 
made  by  the  latter  on  the  infringing  lad- 
ders in  the  absence  of  proof  thai  some  por- 
tion of  such  profits  was  the  result  of 
something  else  than  the  patented  device. 
Orr,  etc.,  Hardware  Co.  v.  Murray,  (C.  C. 
A.  7th  ar.  1908)  163  Fed.  54,  89  G.  C.  A. 
492. 

Amount  realized. —  The  rule  in  equity  is 
that  the  amount  which  may  be  recovered 
for  an  infringement  is  the  amount  of 
profits  which  were  realized  by  the  in- 
fringer from  his  unlawful  use  of  the  pat- 
ent. Wiliams  v.  Rome,  etc.,  R.  Co., 
(1880)  5  B.  A^  A.  Pat.  Cas.  423;  Jenkins 
r.  Greenwald,  (1857)  1  Bond  126,  13  Fed. 
Cas.  No.  7,270;  Livingston  v.  Woodworth, 
(1853)  15  How.  646,  14  U.  S.  (L.  ed.) 
809;  Washington,  etc.,  Padcet  Co.  v. 
Sickles,  (1873)  19  Wall.  611,  22  U.  S.  (L. 
ed.)  208;  Providence  Rubber  Co,  r.  Good- 
year, (1869)  9  Wall.  788,  19  U.  S.  (L. 
ed.)  566;  Crosby  Steam  Gage,  etc.,  Co.  v. 
Consolidated  Safety  Valve  Co.,  (1891) 
141  U.  S.  441,  12  S.  Ct.  49,  35  U.  S.  (L. 
ed.)  809;  Root  r.  Lake  Shore,  etc.,  R.  Co., 
(1882)  105  U.  S.  189,  26  U.  S.  (L.  ed.) 
975;  Page  r.  Ferry,  (1857)  1  Fish.  Pat. 
Cas.  298,  18  Fed.  Cas.  No.  10,662;  Carter 
r.  Baker,  (1871)  1  Sawy.  512,  5  Fed.  Cas. 
No.  2,472;  Buerk  v.  Imhaeuser,  (1876) 
U  Blatchf.  19,  4  Fed.  Cas;  No.  2,107; 
Asbestine  Tiling,  etc.,  Co.  r.  Hepp.  (C.  C. 
Ore.  1889)    39  Fed.  324. 

Only  the  actual  profit  or  damages  shown 
to  have  been  made  or  suffered  by  the  use 
of  the  infringing  article  are  to  be  allowed. 
Dobson  V.  Hartford  Carpet  Co.,  (1885) 
114  U.  S.  439,  5  S.  Ct.  945,  29  U.  S.  (L. 
ed.)  177;  Dobson  t?.  Dornan,  (1886)  118 
U.  S.  10,  6  S.  Ct.  946,  30  U.  S.  (L.  ed.) 
63. 

SpecuUUive  profit. — ^A  profit  which 
might  have  been  made  is  not  recoverable, 
but  only  that  which  was  actually  made  or 
ought  to  have  been  made.  Burdett  v. 
Estey,  (1880)  5  B.  &  A.  Pat.  Cas.  308; 
Webster  v.  New  Brunswick  Carpet  Co., 
(1875)  2  B.  &  A.  Pat.  Cas.  67,  29  Fed. 
Cas.  No.  17»338;  Sessions  r.  Romadka, 
(1892)  145  U.  S.  29,  12  S.  Ct.  799,  36  U. 
S.  (Lw  ed.)  609;  Tilghman  v.  Proctor, 
(1888)  125  U.  S.  136,  8  S.  Ct.  894,  31  U. 
S.  (L.  ed.)  664;  Burdell  v.  Denig,  (1876) 


92  U.  S.  716,  23  U.  S.  (L.  ed.)  764;  Rob- 
bins  V.  Illinois  Watch  Co.,  (N.  D.  111. 
1897)  78  Fed.  124;  Lawther  i\  Hamilton, 
(E.  D.  Wis.  189e>)  64  Fed.  221;  Kirk  &.' 
Du  Bois,  (C.  C.  Pa.  1891)  46  Fed.  486; 
Munson  v.  New  York,  (S.  D.  N.  Y.  1883) 
16  Fed.  560. 

But  the  complainant  is  entitled  to  re- 
cover the  amount  of  the  profits  he  would 
have  realized,  if  he  had  made  the  sales 
which  were  made  by  defendant,  where  he 
was  prepared  to  supply  the  demand,  al- 
though it  may  exceed  the  profits  made 
by  defendant.  Weetinghouse  v.  New 
York  Air  Brake  Co.,  (S,  D.  N.  Y.  1904) 
131  Fed.  607. 

The  question  of  reasonable  diligence  in 
the  making  of  profits  does  not  enter  into 
the  question.  Dean  v.  Mason,  (1857)  20 
How.  198,  15  U.  S.  (L.  ed.)  876;  Living- 
ston V.  Woodworth,  (1853)  15  How.  546, 
14  U.  S.  (L.  ed.)  809;  Bobbins  r.  Illinois 
Watch  Co.,  (N.  D.  111.  1897)  78  Fed.  124; 
Munson  r.  New  York,  (S.  D.  N.  Y.  1885) 
16  Fed,  560. 

Total  profits. — ^Where  the  entire  profits 
of  a  business  or  undertaking  result  from 
the  use  of  the  invention,  the  patentee 
will  be  entitled  to  a  decree  for  the  entire 
profits  if  he  elects  that  remedy.  Eliza- 
beth V.  American  Nicholson  Pavement  Co., 
(1878)  97  U.  S.  126,  24  U.  S.  (L.  ed.) 
1000;  Hoke  Engraving  Plate  Co.  t?. 
Schraubstadter,  (£.  D.  Mo.  1892)  53  Fed. 
817. 

Profits  actually  realised  although  busi- 
ness unprofitable. — ^A  patentee  is  entitled 
to  a  decree  for  the  profits  that  have  been 
actually  realized  from  the  use  of  his  in- 
vention, although  from  other  causes  the 
general  business  of  the  defendant  in  which 
the  invention  is  employed  may  not  have 
resulted  in  profits,  as  where  it  is  shown 
that  the  use  of  his  invention  produced  a 
definite  saving  in  the  process  of  manufac- 
ture. Graham  t'.  Mason,  (1872)  Holmes 
88,  10  Fed.  Cas.  No.  5y672;  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  (1878) 
97  U.  S.  126,  24  U.  S.  (L.  ed.)  1000. 
Profits  are  recoverable  as  the  advantage 
gained  by  the  use  of  that  particular  in- 
vention, even  though  the  particular  busi- 
ness resulted  in  a  loss,  if  that  loss  is  less 
than  it  would  have  been  except  for  the 
unlawful  use  of  the  patented  article. 
Knox  17.  Great  Western  Quicksilver  Min. 
Co.,  (1878)  6  Sawy.  430,  14  Fed.  Cas.  No. 
7,907;  Tilghman  V.  Proctor,  (1888)  125 
U.  S.  136,  8  S.  Ct.  894,  31  U.  S.  (L.  ed.) 
664;  Thomson  t\  Wooster,  (1885)  114  U. 
S.  104,  5  S.  Ct.  788,  29  U.  S.  (L.  ed.)  105; 
Cawood  Patent,  (1877)  94  U.  S.  695,  24 
U.  S.  (L.  ed.)  238;  Mevs  v.  Conover, 
(1877)  131  U.  S.  (Appendix)  cxlii,  23 
U.  S.  (L.  ed.)  1008;  Celluloid  Mfg.  Co. 
r.  Cellonite  Mfg.  Co.,  (S.  D.  N.  Y.  1889) 
40  Fed.  476;  Andrews  t?.  Creegan,  (S.  D. 
N.   Y.    1881)    7   Fed.   477;    Steam   Stone 
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Cutter  Co.  t.  WindBor  Mfg.  Co.,  (1879) 
17  Blatchf.  24,  22  Fed.  Cas.  No.  18,335. 

A  corporation  organized  and  owned  en- 
'tirely  by  persons  who  joined  in  the  sale  and 
assignment  of  a  patent  to  complainant, 
and  which  subsequently  engaged  in  the 
manufacture  and  sale  of  an  infringing 
article,  eannot  avoid  an  accounting  for 
profits  made  on  the  ground  that  by  reason 
of  its  having  also  made  and  sold  other 
articles  the  cost  of  the  infringing  articles 
cannot  be  definitely  ascertained,  nor  be- 
cause it  lost  money  on  its  entire  business, 
where  it  does  not  appear  that  it  lost  on 
the  infringement.  In  such  case  the  coat 
of  the  article  as  made  by  complainant 
where  -shown  may  be  made  the  basis  for 
the  accounting.  Force  v»  Sawyer-Boss 
Mfg.  Co.,  (E.  D.  N.  Y.  1904)  131  Fed. 
884. 

Manufacture  of  machines  for  maker  of 
infringing  articles. —  On  an  acounting  for 
damages  and  profits  for  infringement  of 
a  patent  for  a  manufactured  article,  de< 
fendants  cannot  bie  required  to  accoiint 
for  the  proffits  on  meuchines  manufactured 
and  sold  by  them,  to  be  used  by  others 
in  making  the  infringing  article,  since, 
while  they  may  be  liable  as  contributory 
infringers  on  account  of  such  sales,  the 
infringement  itself  consisted  in  the  manu- 
facture and  sale  of  the  article  made  on 
such  machines  by  the  purchasers,  and  the 
damages  recoverable  therefcjr  cannot  be 
measured  by  the  profits  made  on  the  naa- 
chines.  Diamond  Drill,  etc.,  Co.  v.  Kelley, 
(E.  D.  Pa.  1904)   131  Fed.  89. 

Invention  not  contributing  to  profits. — 
No  decree  fbr  profits  can  be  made  if  the 
use  of  the  invention  has  not  contributed 
to  the  profits  of  the  defendant's  business, 
no  matter  how  profitable  his  business  may 
be.  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  (1878)  97  U.  S.  126,  24 
U.  S.   (L.  ed.)    1000;  Mowry  v.  Whitney, 

(1871)  14  Wall.  434,  20  U.  S.  (L.  ed.) 
868;  Seeger  Refrigerator  Co.  v.  American 
Car,  etc.,  Co,,  (C.  C.  A.  3d  Cir.  1915)  219 
Fed.  &66,  135  C.  C.  A.  333. 

Articles  supplied  to  customers  without 
charge. — On  an  accounting,  in  a  suit  for 
infringement  of  a  patent  for  a  machine, 
complainant  is  not  entitled  to  an  allow- 
'ance  for  profits  on  parts  furnished  by 
defendants  to  replace  those  of  machines 
previously  sold,  and  for  which  it  does  not 
appear  that  anv  charge  was  made.  Pax- 
ton  V.  Brinton,'(E.  D.  Pa.  1903)  126  Fed. 
541. 

Absence  of  profits. —  Where  no  profits 
have  been  realized  from  the  use  of  the 
invention  by  the  infringer  a  decree  for 
profits  cannot  be  rendered  against  him. 
Elizabeth  v,  American  Nicholson  Pave- 
ment Co.,  (1878)  97  U.  S.  126,  24  U.  S. 
(L.    ed.)     1000;     Williams    f?.    Leonard, 

(1872)  9  Blatchf.  476,  29  Fed.  Cas.  No. 
17,726.  If  a  defendant  has  made  no 
profits  from  his  use  of  the  patented  in- 


vention, none  can  be  recovered.  The  rule 
is  that  the  complainants  shall  recover  the 
actual  profits  derived  by  the  infringer 
from  the  use  of  the  patented  invention ;  no 
more,  no  less.  Conroy  i?.  Penn.  Electrical, 
etc.,  Co.,  (C.  C.  A.  3d  Cir.  1912)  199  Fed. 
427,  118  C.  C.  A.  101;  Seeger  Refriger- 
ator Co.  T.  American  Car,  etc.,  Co.,  (C. 
C.  A.  3d  Cir.  1916)  219  Fed.  566,  136  C. 

Profits  upon  entire  article.— >  Profits 
upon  the  entire  article  are  only  allow«hle 
where  such  article  is  wholly  the  invention 
of  the  patentee  or  where  its  entire  value 
is  properly  and  legally  attributable  to  the 
patented  feature.  Sessions  r.  Romadka, 
(1898)  146  U.  S.  29,  12  S.  Ct.  799,  36 
U.  S.  (L.  ed.)  609;  Garretson  v.  Clark, 
(1884)  111  U.  S.  120,  4  S.  Ct.  291,  28 
U.  S.  (L.  ed.)  371;  littlefield  v.  Perry, 
(1875)  21  Wall.  206,  22  U.  S.  (L.  ed.) 
577;  Mowry  v.  Whitney,  (1872)  14  Wall. 
620,  20  U.  S.  (L.  ed.)  860;  Seymour  v. 
McCormick,  (1863)  16  How.  4!80,  14  U.  S. 
(L.  ed.)  1024. 

Patent  not  covering  entire  device. — 
Where  a  patent  does  not  cover  the  entire 
device,  but  only  a  portion  thereof,  the 
profits  must  be  apportioned  according  to 
the  amount  due  to  the  use  of  the  com- 
plainant's invention.  Calkins  v,  Bertrand, 
(N.  D.  III.  1881)  8  Fed.  765;  Graham 
V.  Muson,  (1872)  5  Fish.  Pat.  Cas.  290, 
10  Fed.  Cas.  No.  6,672;  Littlefield  r. 
Perry,  (1875)  21  WaU.  206,  22  U.  S.  (L. 
ed.)  577;  Philp  v.  Nock,  (1873)  17  Wall. 
460,  21  U.  S.  (L.  ed.)  679;  Sessions  v. 
Romadka.  (1892)  146  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  ed.)  609;  Blake  r.  Rob- 
ertson, (1876)  94  U.  S.  728,  24  U.  S.  (L. 
ed.)  245;  Robbins  v.  Illinois  Watch  Co., 
(N.  D.  111.  1897)  78  Fed.  124;  Tomkinson 
fj.  Willets  Mfg.  Co.,  (S.  D.  N.  Y.  1888) 
34  Fed.  536;  Fischer  f.  Hayes,  (S.  D.  N. 
Y.  1884)  22  Fed.  529;  Maier  v.  Brown, 
(E.  D.  Mich.  1883)  17  Fed.  736;  Webster 
V.  New  Brunswick  Carpet  Co.,  (1875)  2 
B.  &  A.  Pat.  Cas.  67,  29  Fed.  Cas.  No. 
17,338;  Brady  r.  Atlantic  Works,  (1878) 
3  B.  &  A.  Pat.  Cas.  577,  3  Fed.  Cas.  No. 
1,795. 

In  determining  the  profits  and  damages 
recoverable  for  infringement  of  a  patent 
for  a  device  which  constitutes  only  one 
feature  of  the  machine  or  structure  sold 
by  defendant,  it  is  the  settled  rule  that 
the  burden  of  proof  rests  on  the  complain- 
ant to  separate  or  apportion  def^adant's 
profits  between  the  patented  and  unpat- 
ented features,  and  by  evidence  which  is 
reliable  and  tangible,  or  he  must  show 
by  equally  satisfactory  evidence  that  prof- 
its and  damages  should  be  calculated  on 
the  whole  machine,  for  the  reason  that 
its  entire  value  as  a  marketable  article  is 
properly  and  legally  attributable  to  the 

?atented  feature.     Westinghouse  «.  New 
ork  Air  Brake  Co.,    (C.  C.  A.  fid  Cir. 
1906)   140  Fed.  645,  72  C.  C.  A.  61. 
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But  if  the  pkuntifrg  patent  is  only  part 
of  a  machine,  and  the  entire  value  oi  the 
whole  machine,  as  a  marketable  article, 
is  properly  and  legally  attributable  to  the 
ntented  feature,  then  the  profits  are  to 
M  calealated  on  the  whole  machine.  Van 
Brunt  r.  LaCrosse  Plow  Co.,  (W.  D.  Wis. 
1913)  206  Fed.  281. 

Portion  of  profits  from  improvement  by 
defendant. — ^A  complainant  may  not  re- 
cover the  entire  profit  if  any  portion 
thereof  arose  from  an  improvement  made 
by  the  defendant,  but  will  be  entitled  to 
receive  only  so  much  as  arose  from  the 
use  of  his  invention.  Carter  t\  Baker, 
(1871)  4  Fish.  Pat.  Cas.  404,  5  Fed.  Cas. 
No.  2,472;  Mason  v,  Graham,  (1874)  23 
Wall.  261,  23  U.  S.  (L.  ed.)  86;  Dobson 
V.  Hartford  Carpet  Co.,  (1885)  114  U.  S. 
439,  5  S.  Ct.  945,  29  U.  S.  (L.  ed.)  177; 
Garretson  r.  CTark,  (1884)  111  U.  S.  120, 
4  S.  a.  291,  28  U.  S.  (L.  ed.)  371 ;  Tuttle 
V.  Qaflin,  (C.  C.  A.  2d  Cir.  1896)  76  Fed. 
227,  46  U.  S.  App.  106,  22  C.  C.  A.  138; 
Reed  i;.  Lawrence,  (W.  D.  Mich.  1886) 
29  Fed.  915;  Seeger  Refrigerator  Co.  v. 
American  Car,  etc.,  Co.,  (C.  C.  A.  3d  Cir. 
1915)  219  Fed.  565,  135  C.  C.  A.  333; 
Wetherill  v.  New  Jersey  Zinc  Co.,  (1874) 
1  B.  &  A.  Pat.  Cas.  485,  29  Fed.  Cas.  No. 
17,464. 

Patent  merely  .an  improvement.  A 
complainant  can  recover  where  his  patent 
is  merely  an  improvement  on  an  old  ma- 
chiae,  only  such  profits  as  arose  from  the 
use  of  his  improvement.  Webster  v.  New 
Brunswick  Carpet  Co.,  (1875)  2  B.  &  A. 
Pat,  Cas.  67,  29  Fed.  Cas.  No.  17.^38; 
Calkins  f.  Bertrand,  (1881)  10  Biss.  (U. 
S.)  445;  Littlefield  t?.  Perry,  (1874)  21 
WaU.  206,  22  U.  S.  (L.  ed.)  577;  Mason 
r.  Graham,  (1874)  23  Wall.  261,  23  U.  S. 
(L.  ed.)  86;  Keystone  Mfg.  Co.  v.  AdamR, 
(1894)  151  U.  S.  139,  14  S.  Ct.  295,  38 
U.  S.  (L.  ed.)  103;  McCreary  v.  Pennsyl- 
vania Canal  Co.,  (1891)  141  U.  S.  459, 
12  S.  Ct.  40,  35  U.  S.  (L.  ed.)  817;  Gar- 
retson V.  aark,  (1884)  111  U.  S.  120,  4 
S.  Ct.  291,  28  U.  S.  (L.  ed.)  371;  Tom- 
kinson  v.  WiUeU  Mfg.  Co.,  (S.  D.  N.  Y. 
1888)  34  Fed.  536;  Fay  r.  Allen,  (N.  D. 
N.  Y.  1887)  30  Fed.  446;  Livifagston  v, 
Jones,  (1861)  3  Wall.  Jr.  C.  C.  330,  15 
Fed.  Cas.  No.  8,414. 

It  is  well  settled  that,  in  the  case  of 
mechanical  inventions,  where  the  infringed 
patent  covers  a  mere  improvement  upon 
mechanism  before  known  and  open  to  the 
defendant  to  use,  the  complainant  can  re- 
cover only  the  excess  of  such  profits  as 
have  been  realized  through  the  use  of  the 
improvement  over  what  the  defendant 
might  have  made  by  the  use  of  such  me- 
chanism without  such  improvement.  But 
it  is  equally  well  settled,  that  where  the 
entire  commercial  value  of  the  mechanism 
arises  from  the  patented  improvement  the 
owner  of  the  patent  will  be  entitled  to 
recover  from  the  infringer  the  total  profits 


derived  from  the  manufacture,  use  or  sale 
of  such  mechanism.  Carborundum  Co.  r. 
Electric  Smelting,  etc.,  Co.,  (C.  C.  A.  3d 
Cir.  1913)  203  Fed.  976,  122  C.  C.  A.  276. 

Where  it  appears  that  the  improve- 
ments covered  by  complainant's  patent 
constituted  the  chief  value  of  the  infring- 
ing articles  sold  by  defendant,  and  that 
without  them  no  sales  would  probably 
have  been  made,  complainant  is  entitled 
to  recover  the  entire  profits  realized  from 
the  sale.  Force  r.  Sawyer-Boss  Mfg.  Co., 
(E.  D.  N.  Y.  1904)  131  Fed.  884. 

Where  the  devices  covered  by  a  patent 
weire  mere  improvements  in  the  line  of 
simplicity  of  construction  and  consequent 
saving  in  cost  of  manufacture,  and  there 
is  no  satisfactory  evidence  that  they  ren- 
dered the  machine  as  a  whole  more  sal- 
able, an  infringer  is  only  liable  for  profits 
realized  from  the  use  of  the  patented  parts 
which  were  new  and  wrongfully  appro- 
priated by  him,  and  the  complainant  must 
furnish  evidence  from  which  the  profits 
may  be  thus  apportioned.  Force  v,  Saw- 
yer-Boss Mfg.  (5o.,  (C.  C.  A.  2d  Cir.  1906) 
143  Fed.  894,  75  C.  C.  A.  102,  reversing 
in  part  (E.  D.  N.  Y.  1904)   Ul  Fed.  884. 

The  only  invention  disclosed  by  the 
Ottofy  patent,  No.  795,059,  for  a  street 
flushing  cart,  is  in  the  combination  with 
other  elements,  all  of  which  are  old,  of  a 
nozzle  of .  such  construction  and  position, 
as  to  throw  the  water  in  a  flat  sheet 
nearly  parallel  with  the  surface  of  the 
street  in  a  forward  and  lateral  direction 
so  as  to  loosen  up  the  dirt  and  force  it 
away  to  the  sides  of  the  street,  and  on  an 
accounting  an  infringer  is  liable  only  for 
the  profits  realized  from  the  use  of  such 
improved  nozzle,  over  what  he  might  have 
made  by  the  use  of  other  nozzles  that  did 
not  infringe.  American  Street  Flushing 
Mach.  Co.  i;*.  St.  Louis  Street  Flushing 
Mach.  Co.,  (E.  D,  Mo.  1910)  180  Fed.  759. 

Machine  adapted  to  particular  use  by 
improvement. —  However,  where  an  invpn»- 
tion  through  an  improvement  adapts  the 
machine  or  article  to  a  particular  use, 
and  no  way  is  open  to  the  public  to  sup- 
ply that  use,  entire  profits  may  be  re- 
covered. Goulds  Mfg.  Co.  fJ.  Cowing, 
(1882)  105  U.  S.  253,  26  U.  S.  (L.  ed.) 
987;  Livingston  v.  Jones,  (1861)  3  Wall. 
Jr.  C.  C.  330,.  15  Fed.  Cas.  No.  8,414. 

Improvement  constituting  entire  com- 
mercial value.—  If  the  entire  commercipl 
value  of  a  defendant's  device  is  due  to 
the  plaintiff's  improvement  the  entire 
profit  made  by  the  defendant  may  be  re- 
covered. Crosby  Steam  Gage,  etc.,  Co.  r. 
C^msolidated  Safety  Valve  Co.,  (1891) 
141  U.  S.  441,  12  S.  Ct.  49,  35  U.  S.  (L. 
ed.)  809;  Hurlbut  v,  Schillinger,  (1880) 
130  U.  S.  456,  9  S.  Ct.  584,  32  U.  S.  (L. 
ed.)  1011;  Callaghan  v,  Myers,  (1888) 
128  U.  S.  617,  9  S.  Ct.  177,  32  U.  S.  (L. 
ed.)  547;  Root  t\  Lake  Shore,  etc.,  R.  (Jo., 
(1882)    105  U.  S.  189,  26  U.  8.   (L.  ed.) 
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975;  Elizabeth  v,  American  Nicholson 
Pavement  Co.,  (1878)  97  U.  S.  126,  24 
U.  S.  (L.  ed.)  1000;  Mosher  r.  Joyce, 
(C.  C.  A.  6th  Cir.  1892)  51  Fed.  441,  6 
U.  S.  App.  107,  2  C.  C.  A.  322;  Wales  r. 
Waterbury  Mfg.  Co.,  (C.  C.  A.  2d  Cir. 
1900)  101  Fed.  126,  41  C.  C.  A.  250; 
TutUe  V.  Clafiin,  (C.  C.  A.  2d  Cir.  1896) 
76  Fed.  227,  46  U.  S.  App.  106;  22  C.  C. 
A.  198;  Heaton  Button-Fastener  Co.  v. 
Macdonld,  (N.  D.  N.  Y.  1893)  57  Fed.  64«; 
Hoke  Engraving  Plate  Co.  r.  Schraub- 
atadter,  (E.  D.  Mo.  1892)  53  Fed.  817; 
Tatum  V.  Gregory,  (N.  D.  Cal.  1892)  51 
Fed  446;  McDonald  v.  Whitney,  (C.  C. 
Mass.  1889)  39  Fed.  466;  Fifield  v,  Whit- 
temore,  (C.  C.  Mass.  1888)  33  Fed.  836; 
Fay  V.  Allen,  (N.  D.  N.  Y.  1887)  30  Fed. 
446;  Gould's  Mfg.  Co.  t?.  Cowing,  (1877) 
14  Blatchf.  316,  10  Fed.  Cas.  No.  6,643, 
(1874)  12  Blatchf.  243,  10  Fed.  Cas.  No. 
6,642. 

Owner  of  a  patent  held  entitled  to  re- 
cover as  profits  from  an  infringer  the 
entire  profits  made  by  defendant  on  ma- 
chines sold  embodying  the  patented  fea- 
ture. Maimin  v.  Union  Special  Mach. 
Co.,  (C.  C.  A.  3d  Cir.  1911)  187  Fed.  123, 
109  C.  C.  A.  41,  affirming  (E.  D.  Pa.  1911) 
186  Fed.  120. 

Independent  marketable  article.—  If  the 
infringing  device  is  an  independent  mar- 
ketable article,  Although  it  ma^  be  de- 
signed for  use  and  actually  used  in  con- 
nection with  other  devices,  the  defend- 
ant's entire  profits  may  be  recovered. 
Warren  v.  Keep,  (1894)  156  U.  S.  265, 
16  S.  Ct.  83,  39  U.  S.  (L.  ed.)  144;  Keep 
V.  Fuller,  (N.  D.  N.  Y.  1890)  42  Fed. 
896. 

Profit  derived  irom  icons truction  of  de- 
vice.—  If  the  profit  is  derived  from  the 
construction  of  the  patented  device  an 
account  must  be  made  by  the  infringer 
for  the  entire  profit  arising  from  such 
construction.  Burdett  i\  Eetey,  (1880) 
5  B.  &  A.  Pat.  Cas.  308;  Hurlbut  v.  Schil- 
linger,  (1889)  130  U.  S.  456,  9  S.  Ct. 
584,  32  U.  S.  (L.  ed.)  1011;  Elizabeth  v, 
American  Nicholson  Pavement  (>>.,  (1878) 
97  U.  S.  126,  24  U.  S.  (L.  ed.)  1000; 
Whitney  i\  Mowry,  (1870)  4  Fish.  Pat. 
Cas.  207,  29  Fed.  Cas.  No.  17,594;  Ameri- 
can Nicholson  Pavement  Co.  v.  Elizabeth, 
(1874)  1  B.  &  A.  Pat.  Oas:  439,  1  Fed. 
Cas.  No.  309. 

Cost  of  conducting  business. — An  allow- 
ance for  the  cost  of  conducting  the  busi- 
ness mav  be  made  in*  the  estimation  of 
the  profits  for  which  an  infringer  is  li- 
able. Providence  Rubber  Co.  v.  Goodyear, 
(1870)  9  Wall.  788,  19  U.  S.  (L.  ed.) 
666;  Zane  r.  Peck,  (C.  C.  Conn.  1882)  18 
Fed.  476;  Crosby  Steam  Gage,  etc.,  Co. 
t?.  Consolidated  Safety  Valve  Co.,  (1891) 
141  U.  S.  441,  12  S.  Ct.  49,  35  U.  S.  (L. 
ed.)  809;  Tilghman  v.  Proctor,  (1888) 
125  U.  S.  186,  8  S.  Ct.  894,  31  U.  S.  (L. 
ed.)  664. 


Remote,  spoculatiire,  or  contingent 
profits. —  No  recovery  may  be  had  for  re- 
mote, contingent,  or  speculative  profit. 
Piper  V,  Brown,  (1870)  Holmes  20,  19 
Fed.  Cas.  No.  11,180;  Tilghman  v.  Proc- 
tor, (1888)  126  U.  S.  136,  8  S.  Ct.  894, 
31  U.  S.  (L.  ed.)  664;  Dobson  t\  Hart- 
ford Carpet  Co.,  (1885)  114  U.  S.  439, 
6  S.  Ct.  945,  29  U.  S.  (L.  ed.)  177;  Mac- 
Donald  f.  Whitney,  (C.  C.  Mass.  ISS?)) 
39  Fed.  466;  Piper  v.  Brown,  (1873) 
Holmes  196,  19  Fed.  Cas.  No.  11,181. 

Computation  of  profits. —  Profits  are  to 
be  computed  and  ascertained  by  finding 
the  difi'erence  between  cost  and  yield.  The 
calculation  is  to  be  made  as  a  manufac- 
turer calculates  the  profits  of  his  business. 
Goodyear  r.  Providence  Rubber  Co.,  (1864) 
2  Fish.  Pat.  Cas.  499,  10  Fed.  Cas.  No. 
6,683;  Piper  v.  Brown,  (1873)  Holmes 
196,  19  Fed.  Cas.  No.  11,181.  On  an  ac- 
counting as  to  profits,  made  by  an  in- 
fringer of  a  patent,  covering  a  part  of  a 
machine  which  had  practically  super- 
seded ail  devices  to  produce  a  similar  re 
suit  previously  in  use,  it  was  proper,  in 
determining  the  cost  of  manufacture,  to 
compare  the  cost  of  making  the  machine 
with  the  patented  device  with  that  of 
making  the  one  which  was  the  nearest  ap- 
proach to  it  in  the  market  and  in  com- 
mon use.  Mast  v.  Superior  Drill  Co., 
(C.  C.  A.  6th  Cir.  1907)  154  Fed.  45,  83 
C.  C.  A.  167. 

Where  the  defendant  is  engaged  '  in 
other  businesses  besides  that  involving  the 
patented  invention  the  general  expenses 
must  be  fairly  apportionwl.  Hitchcock  t*. 
Tremaine,  (1872)  9  Blatchf.  385,  12  Fed. 
Cas.  No.  6,539;  Tremolo  Patent,  (1875) 
23  Wall.  518,  23  U.  S.  (L.  ed.)  97; 
Goodyear  t?.  Providence  Rubber  Co.,  ( 1864) 
2  Fish.  Pat.  Cas.  499,  10  Fed.  Cas.  No. 
5,583;  Seaburv  r.  Am  Ende,  (1894)  152 
U.  S.  561,  14  S.  Ct.  683,  38  U.  S.  (L.  ed.) 
553. 

License  fees  as  measure  of  profits. — 
Where  there  is  no  other  evidence  license 
fees  may  constitute  the  measure  of  profits, 
but  the  patentee  is  not  deprived  of  his 
right  to  recover  profits  by  an  established 
license.  Emigh  v.  Baltimore,  etc.,  R.  Co., 
(1881)  4  Hughes  (IJ.  S.)  271;  Tilghman 
V.  Proctor.  (1888)  125  U.  S.  136,  8  S.  Ct 
894,  31  U.  S.  (L.  ed.)  664;  Whales  v 
Waterbury  Mfg.  Co.,  (C.  C.  Conn,  1898) 
87  Fed.  920;  Wooster  t?.  Taylor,  (1878) 
14  Blatchf.  403,  30  Fed.  Cas.  No.  18,041; 
Knox  V.  Gr«>at  W^estern  Quicksilver  Min. 
Co.,  (1878)  6  Sawy.  430,  14  Fed.  Cas.  No. 
7,907;  American  Nicholson  Pavement  Co. 
r.  Elizabeth,  (1874)  1  B.  &  A.  Pat.  Cas. 
439,  1  Fed.  Cas.  No.  309;  Burdell  r. 
Denig,  (1876)  92  U.  S.  716,  23  U.  S.  (L. 
ed.)    764. 

License  fee  as  liquidated  damages. — 
Damages  for  infringement  of  a  patent  can 
be  considered  as  liquidated  where  an  es- 
tablished license  fee  renders  such  damages 
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eaaily  determinable,  but  an  infringer  is 
liable  for  interest  on  such  damages  only 
from  the  dates  when  he  incurred  the  obli- 
gaticm  to  pay  damages,  and  not  from  the 
date  when  the  license  fee  became  payable. 
Diamond  Stone  Sawing  Mach.  Co.  v. 
Brown,  (E.  D.  N.  Y.  1907)   155  Fed.  753. 

Dednction  of  losses. —  On  an  account- 
ing for  profits  for  infringement  of  a  pat- 
ent, the  infringer  is  not  entitled  to  de- 
duct from  the  profits  made  during  a 
certain  period  of  time  a  loss  subsequently 
incurred  in  a  separate  transaction;  on 
such  accounting  only  losses  occurring  con- 
currently with  the  making  of  profits  and 
directly  reeulting  from  the  particular 
transactions  on  which  the  profits  are  al- 
lowed may  be  considered  in  diminution  of 
profits.  Cauda  r.  Michigan  Malleable 
Iron  Co.,  (C.  C.  A.  6th  Cir.  1907)  162 
Fed.  178,  81  C.  C.  A.  420. 

Saving  from  nse  of  infringing  device.— 
The  owner  of  a  patent  may  recover  from 
the  user  of  an  infringing  device  as  profits 
the  amount  saved  by  defendant  by  the 
substitution  of  such  device  for  one  pre- 
viously used,  although  the  saving  resulted 
from  the  fact  that  the  devices  previouslv 
used  were  frequently  brc^en  through  acci- 
dent or  the  carelessness  or  miscalculation 
of  emfrfoyees  or  others  having  to  do  with 
tlwir  use,  while  the  patented  device  was 
not  subject  to  such  breakage,  where  the 
accident  and  carelessness  are  recognized 
to  be  appreciable  sources  of  danger  to 
employers  in  like  cases,  and  where  there 
is  evidence  from  which  the  amount  of  the 
saving  can  be  estimated  with  reasonable 
accuracy.  Doten  i*.  Boston,  (C.  C.  A.  1st 
Cir.  1905)  138  Fed.  406,  70  C.  C.  A.  308. 

Taxes  and  insurance  premiums  cannot 
OBually  be  allowed  in  the  computation  of 
profits  derived  from  infringement.  In  ex- 
ceptional cases  however  they  will  be  al- 
lowed. Carborundum  Co.  v.  Electric 
Smelting,  etc.,  Co.,  (C.  C.  A.  3d  Cir. 
1913)  203  Fed.  976,  122  C.  C.  A.  276. 

Damages  for  partial  infringement. — 
Where  a  part  of  a  machine  made  and  sold 
bv  defendant  is  found  to  infringe  com- 
plainant's patent,  the  court  will  not 
undertake  to  determine,  in  reduction  of 
damages,  the  collateral  question  whether 
or  not  such  part  also  infringes  another 
patent,  the  validity  and  scope  of  which 
are  not  directly  put  in  issue.  Brinton  v, 
Paxton,  (C.  C.  A.  3d  Cir.  1904)  134  Fed. 
78,  67  C.  C.  A.  204. 

Komioal  damages. — A  complainant  is 
entitled  to  recover  only  nominal  damages 
on  account  of  the  competition  of  defend- 
ant by  the  sale  of  an  infringing  article, 
where  on  the  accounting  it  does  not  fur- 
nish evidence  showing  the  amount  of  its 
loss  on  that  account,  or  even  the  profit  it 
made  on  the  patented  article  when  sold. 
Force  v.  Sawyer-Boss  Mfg.  Co.,  ( C.  C.  A. 
2d  Cir.  1906)  143  l-ed.  894,  75  C.  C.  A. 
102,  reversing  (K  D.  N.  Y.  1904)  131 
Fed.  884. 


Compensatory  damages. —  Damages  of  a 
compensatory  character  may  be  allowed  to 
the  complainant  suing  in  equity,  in  cer- 
tain cases,  where  the  gains  and  profits 
made  by  the  respondent  are  clearly  not 
sufficient  to  compensate  the  complainant 
for  the  injury  sustained  by  the  unlawful 
violation  of  the  exclxisive  riglit  secured  to 
him  by  the  patent.  Birdsall  f.,  Coolidge, 
(1876)  93  U.  S.  64,  23  U.  S.  (L.  ed.)  802. 

Damages  for  infringement  pending  suit. 
— ^I'he  right  to  recover  damages  for  in- 
fringements between  the  filing  of  the  bill 
and  the  final  injunction  is  incidental  to 
the  right  of  an  injunction  and  is  required 
to  make  the  remedy  compete.  Canton 
Steel  Roofing  Co.  v.  Kanneberg,  (N.  D. 
Ohio  1892)  M  Fed.  599. 

Measure  of  damages  based  on  royalties. 
—  In  Dowagiac  Mfg.  Co.  r.  Minnesota  Mo- 
line  Plow  Co.,  Udl5)  235  U.  S.  641,  35 
S.  Ct.  221,  59  U.  S,  (L.  ed.)  398  (reversing 
(C.  C.  A.  8th  Cir.  1910)  183  Fed.  314, 
105  C.  C.  A.  526),  wherein  damages  were 
sought  for  the  infringement  of  drills,  the 
court  on  the  subject  of  damages  said: 
"As  the  exclusive  right  conferred  by  the 
patent  was  property,  and  the  infringe- 
ment was  a  tortious  taking  of  a  part  of 
that  property,  the  normal  measure  of 
damages  was  the  value  of  what  was  taken. 
So,  had  the  plaintiff  pursued  a  course  of 
granting  licenses  to  others  to  deal  in  ar- 
ticles embodying  the  invention,  the  estab- 
lished royalty  could  have  been  proved  as 
indicative  of  the  value  of  what  was  taken, 
and  therefore  as  affording  a  basis  for 
measuring  the  damages.  But,  as  the  p|it- 
ent  had  been  kept  a  close  monopoly,  there 
was  no  established  royalty.  In  that  situa- 
tion it  was  permissible  to  show  the  value 
by  proving  what  would  have  been  a  rea- 
sonable royalty,  considering  the  nature  of 
the  invention,  its  utility  and  advantages, 
and  the  extent  of  the  use  involved.  Not 
improbably  such  proof  was  more  difficult 
to  produce,  but  it  was  quite  as  admissi- 
ble as  that  of  an  established  royalty.  In 
Suffolk  Mfg.  Co.  V.  Hayden,  [18^6]  3 
Wall.  316,  320,  18  U.  S.  *(L.  ed.)  76,  78, 
where  a  like  situation  was  presented,  this 
court  said  that  *  in  order  to  get  at  a  fair 
measure  of  damages  or  even  an  approxi- 
mati(Hi  of  it,  general  evidence  must  neces- 
sarily be  resorted  to.*  See  Washington, 
etc./Steam  Packet  Co.  v.  Sickles,  [1874] 
19  Wall.  611,  617,  [22  U.  S.  (L.  ed.) 
2031;  Root  r.  Lake  Shore  R.  Co.,  [18821 
105  U.  S.  189,  198,  [26  U.  S.  (L.  ed.) 
975].  And  in  many  cases  in  the  other 
Federal  courts  the  damages  have  been  as- 
sessed upon  proof  of  a  reasonable  royalty. 
The  practice  is  illustrated  by  the  follow- 
ing extract  from  the  opinion  in  Hunt 
Bros.  Fruit-Packing  Co.  v.  Cassiday,  [C. 
C.  A.  9th  Cir.  1894]  12  C.  C.  A.  316,  318, 
64  Fed.  685,  587:  'The  plaintiff  was 
clearly  entitled  to  damages  for  the  in- 
fringement. If  there  had  been  an  estab- 
lished royalty,  the  jury  could  have  taken 
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that  sum  as  the  measure  of  damages.  In 
the  absence  of  such  royalty,  and  in  the 
absence  of  proof  of  lost  sales  or  injury 
by  competition,  the  only  measure  of  dam- 
ages was  such  sum  as,  imder  all  the  cir- 
cumstances, would  have  been  a  reasonable 
royalty  for  the  defendant  to  have  paid. 
This  amount  it  was  the  province  of  the 
jury  to  determine.  In  so  doing,  they  did 
not  make  a  contract  for  the  parties,  but 
found  a  measure  of  damages.'  True,  some 
courts  have  regarded  Coupe  t?.  Royer, 
[18»6]  166  U.  S.  666,  [15  S.  Ct.  1»9,  30 
U.  S.  (L.  ed.)  263]  as  impliedly  holding 
that  this  practice  was  not  permissible, 
but  the  decision  does  not  admit  of  such 
an  interpretation.  In  that  case  —  an  ac- 
tion at  law  —  there  was  no  proof  of  what 
would  have  been  a  reasonable  royalty  but 
only  of  what  the  defendant  had  made  or 
might  have  made  out  of  the  infringement; 
and  all  that  the  court  held  was  (a)  that 
the  damages  were  not  to  be  measured  by 
what  the  defendant  had  gained  or  might 
have  gained  but  by  what  t^e  plaintifiF 
had  lost,  and  (b)  that,  as  the  evidence 
disclosed  (p.  683)  ^no  license  fee,  no  im- 
pairment of  the  plaintiflfs  market,  in 
short,  no  damages  of  any  kind,'  the  ver- 
dict could  not  exceed  a  nominal  sum.  In 
Cassidy  v.  Hunt,  [N.  D.  Oal.  1896]  76 
Fed.  1012,  where  the  scope  of  that  deci- 
sion was  carefully  considered  by  one  of 
the  Circuit  Judges  for  the  Ninth  Circuit, 
the  conclusion  was  reached  that  it  did  not 
militate  against  an  assessment  of  dam- 
ages upon  the  basis  of  what  would  have 
been  a  reasonable  royalty ;  and  a  like  view 
was  expressed  and  applied  by  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
in  McCune  v,  Baltimore,  etc,  R.  Co., 
[1907]  lf54  Fed.  63  [83  C.  C.  A.  176],  and 
Bemis  Car  Box  Co.  v.  J.  G.  Brill  Co., 
[1912]  119  C.  C.  A.  229,  200  Fed.  749, 
762,  and  by  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  in  U.  S.  Frumen- 
tum  Co.  v.  Lauhoff,  [C.  C.  A.  6th  Cir. 
1914]  216  Fed.  [610],  611  [132  C.  C.  A. 
614].  But,  although  the  plaintiff  was 
entitled  to  prove  what  would  have  been 
a  reasonable  royalty,  and  thereby  show 
a  proper  basis  for  an  assessment  of  dam- 
ages, no  proof  upon  that  subject  was 
presented.  There  are  still  other  grounds 
upon  which  damages  may  be  assessed  in 
infringement  cases,  as  where  hurtful  com- 
petition is  shown,  but  the  present  record 
does  not  require  that  they  be  specially 
noticed." 

Lost  sale. —  In  I>owagiac  Mfg.  Co.  v. 
Minnesota  Moline  Plow  Co.,  (1915)  236 
U.  S.  641,  35  S.  Ct.  221,  69  U.  S.  (L.  ed.) 
398  {reversing  (C.  C.  A.  8th  Cir.  1910) 
183  Fed.  314,  106  C.  C.  A.  626),  which 
was  a  suit  brought  for  an  accounting  of 
profits  and  to  recover  damages  for  an  in- 
fringement of  drills  and  is  considered 
above  under  royalties,  the  court  on  the 
subject  of  damages  for  lost  sales  said: 


"  While  the  number  of  drills  sold  by  the 
defendants  was  shown,  there  was  no  proof 
that  the  plaintiff  thereby  lost  the  sales 
of  a  like  number  of  drills  or  of  any 
definite  or  even  approximate  number. 
During  the  period  of  infringement  sev- 
eral other  manufacturers  were  selling 
drills  in  large  numbers  in  the  same 
localities  in  direct  competition  with  the 
plaintiff's  drill,  and  under  the  evidence  it 
could  not  be  said  that,  if  the  sales  in 
question  had  not  been  made  the  defend- 
ants' customers  would  have  bought  from 
the  plaintiff  rather  than  from  uie  other 
manufacturers.  Besides,  it  did  not  satis- 
factorily appear  that  the  plaintiff  pos- 
sessed the  means  and  facilities  requisite 
for  supplying  the  demands  of  its  own 
customers,  and  of  those  who  purchased 
the  infringing  drills.  There  was  there- 
fore no  adequate  basis  for  an  assessment 
of  damages  upon  the  ground  of  lost 
sales." 

Joint  infringers. — ^Two  or  more  defend- 
ants cannot  be  jointly  sued  for  infringe- 
ment except  for  acts  in  which  there  is 
some  kind  of  common  participation.  The 
general  language  of  a  decree  fixing 
liability  for  the  infringement  and  making 
an  award  thereon  must  be  construed  with 
this  principle  in  mind.  Vrooman  v,  Pen- 
hollow,  (a  C.  A.  6th  Cir.  1916)  222  Fed. 
804,  138  C.  C.  A.  374. 

Award  to  joint  owners.^ — In  a  suit  by 
joint  owners  of  a  patent  for  its  infringe- 
ment, profits  cannot  be  recovered  which 
accrued  from  infringements  prior  to  the 
date  of  the  joint  ownership,  and  when  the 
patent  was  the  sole  property  of  one  of  the 
complainants.  Cauda  v.  !&nchigan  Malle- 
able Iron  Co.,  (CCA.  6th  ar.  1907) 
162  Fed.  178,  81  C  C  A.  420. 

Interest. —  Profits  usually  do  not  draw 
interest  without  order  of  the  court  before 
the  final  decree,  or  at  least  before  the 
filing  of  the  master's  report,  as  such 
profits  are  generally  r^arded  in  the  light 
of  unliquidated  damages.  Steam  Stone- 
cutter Co.  f?.  Windsor  Mfg.  Co.,  (1880)  18 
Blatchf.  47,  22  Fed.  Cas.  No.  13,336; 
Silsby  i;.  Foots,  (1867)  20  How.  378,  16 
U.  S.  (L.  ed.)  953;  Emigh  v.  Baltimore, 
etc.,  R.  Co.,  (1881)  4  Hughes  (U.  S.) 
271;  Littlefield  v.  Perry,  (1876)  21  Wall. 
205,  22  U.  S.  (L.  ed.)  577;  Mowry  I7. 
Whitney,  ( 1872)  14  Wall.  620,  20  U.  S. 
(L.  ed.)  860;  Turrill  v.  Michigan 
Southern,  etc.,  R.  Co.,  (1864)  1  Wall. 
491,  17  U.  S.  (L.  ed.)  668;  Crosby  Steam 
Gage,  etc.,  Co.  r.  Consolidated  Safety 
Valve  Co.,  (1891)  141  U.  8.  441,  12  S.  Ot 
49,  36  U.  S.  (L.  ed.)  809;  Tilghman  1?, 
Proctor,  (1888)  125  U.  S.  136,  9  S.  Ct 
894,  31  U.  S.  (L.  ed.)  664;  Yale  Lode 
Mfg.  Co.  V.  Sargent,  (1886)  117  U.  S. 
636,  6  S.  Ct.  934,  29  U.  S.  (L.  ed.)  954; 
Illinois  Cent.  R.  Co.  v.  Turrill,  (1884)  110 
U.  S.  301,  4  S.  Ct.  5,  28  U.  S.  (L.  ed.) 
1.54;    Root  t\  Lake   Shore,  etc^  R.   0>, 
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(1882)  106  U.  S.  1^,  26  U.  S.  (L.  ed.) 
975;  Parks  i>.  Booth,  1880)  102  U.  S. 
96,  26  U.  S.  (L.  ed.)  54;  Holbrook  v. 
Small,  (1878)  3  B.  ft  A.  Pat.  Gas.  625, 
12  Fed.  Gaa.  No.  6,596;  Brady  v,  Atlantic 
Works,  (1878)  3  B.  k  A,  Pat.  Gas.  577, 
3  Fed.  Gas.  No.  1,796;  Webster  v.  New 
Bninswidc  Garpet  Go.,  (1975)  2  B.  &  A. 
Pat  Gas.  67,  29  Fed.  Gas.  No.  17,338; 
Campbell  t>.  New  York,  (S.  D.  N.  Y. 
1900)  106  Fed.  631;  National  Folding- 
Bar,  etc.,  Co.  V.  Dayton  Paper-Novelty 
Co.,  (S.  D.  Ohio  1899)  97  Fed.  331 ;  Tat- 
ham  V,  Lowber,  (1857)  4  Blatchf.  86,  23 
Fed.  Gas.  No.  13,765;  American  Nichol- 
son Pavement  Go.  v.  Elizabeth,  (1874) 
1  B.  &  A.  Pat.  Gas.  439,  1  Fed.  Gas.  No. 
309. 

It  was  said  by  Mr.  Justice  Gray  in 
Tilghman  v.  Proctor,  (1888)  125  U.  S. 
136,  8  S.  Gt.  894,  31  U.  8.  (L.  ed.)  664, 
as  follows:  "By  a  uniform  current  of 
decisions  of  this  court  beginning  thirty 
years  ago,  the  profits  allowed  in  equity 
for  the  injury  that  a  patentee  has  sus- 
tained by  the  infringement  of  his  patent 
have  been  considered  as  a  measure  of  un- 
liquidated damages,  ^hich  as  a  general 
nue  and  in  the  absence  of  special  cir- 
comstances  do  not  bear  interest  tmtil 
after  their  amount  has  been  judicially 
ascertained.'* 

Interest  on  damaees  awarded  for  in- 
fringement by  final  decree  allowed,  under 
the  circumstances  of  the  case,  from  the 
date  of  the  master's  report,  by  which  the 
damages  as  finally  awarded  were  prac- 
tieally  liquidated.  Westinghouse  o.  New 
Yoik  Air  Brake  Go.,  (S.  D.  N.  Y.  1904) 
133  Fed.  936. 

Effect  of  recoveiy  on  use  of  machine. — 
The  recovery  of  the  profits  of  the  sale 
for  use  vesta  Uie  title  to  the  use  in  the 
purchaser  of  the  machines.  Allis  v. 
StoweU,  (E.  D.  Wis.  1883)  15  Fed.  242; 
Steam  Stone  Gutter  Go.  v.  Sheldon,  (G. 
C.  Vt.  1883)  15  Fed.  (V08;  Steam  Stone- 
cutter Co.  r.  Sheldone,  (G.  G.  Vt.  1884) 

21  Fed.  875;  Steam  Stonecutter  Go.  v. 
Windsor  Mfg.  Go.,  (1879)   17  Blatchf.  24, 

22  Fed.  Gas.  No.  13,335;  Perrigo  v. 
Spanlding,  (18r76)  13  Blatchf.  389,  19 
Fed.  Oas.  No.  10,994. 

When  in  an  action  for  infringement  of 
t  patent  profits  have  been  recovered  for 
the  nudcing  and  selling  of  a  patented 
article,  recovery  was  as  for  a  tort  con- 
sisting of  the  selling  and  using  under  the 
sale,  and  an  action  cannot  be  thereafter 
maintained  against  the  purchaser  of  the 
article  for  the  profits  derived  by  him  from 
the  use  thereof.  Steam  Stone-Cutter  Go. 
«.  Sheldons,  (G.  G.  Gt.  1884)  21  Fed. 
875. 

Assignment  of  patent  pending  suit. — 
Where,  in  a  suit  for  infringement  of  let- 
ters patent,  an  injunction  was  granted, 
snd  uie  complainant  assigned  its  entire 
mterest  In  the  patent  and  took  from  the 
tssigneea  a  nonassignable  licenae,  it  eoald 


not,  in  the  suit  as  it  then  stood  with 
respect  to  the  parties,  recover  profits  or 
damages  from  an  infringement  occurring 
after  the  execution  of  the  assignment. 
Goss  Printing  Press  Go.  r.  Scott,  (G.  G. 
N.  J.  1905)    134  Fed.  880. 

A  court  of  equity,  which  has  acquired 
jurisdiction  of  a  suit  by  the  owner  of  a 
patent  to  enjoin  its  infringement  and  to 
recover  damages  for  past  infringement, 
does  not  lose  such  jurisdiction  because, 
pending  the  suit,  the  patent  is  assigned  to 
another,  who  is  brought  in  by  a  supple- 
mental bill  under  equity  rule  57,  and  may 
proceed,  not  only  to  grant  an  injunction, 
out  to  avoid  damages  to  both  the  original 
complainant  and  his  assignee  for  in- 
fringement proved  during  the  time  of 
their  respective  ownership.  Leadam  tx 
Ringgold,  (S.  D.  N.  Y.  1905)  140  Fed. 
611. 

Bzpixmtion  of  patent  pending  snit. — 
Although  the  complainant's  patent  has 
expired  since  the  commencement  of  the 
suit,  that  does  not  deprive  the  court  of 
jurisdiction  of  the  case  for  the  purpose  of 
awarding  damages.  Schmeiser  Mfg.  Co 
17.  LiUy,  (G.  C.  Ore.  1911)  189  Fed 
631. 

Decree. —  The  decree  may  direct  an  ac 
count  of  ^ains,  profits,  savings,  and  ad 
vantages,  mstead  of  profits  merely.    These 
words  seem  to  be  proper  in  the  decree 
but  they  are  not  necessary,  since  all  ques 
tipns  as  to  whether  the  gains,  savings,  or 
advantages  are  such  as  are  due  to  the 
infringement  and  as  the  defendants  are 
l^ally  accountable  for,  will  arise  upon 
the  accounting.    Gobum  i;.  Schroeder,  (S. 
D.  N.  Y.  1881)   8  Fed.  621. 

Decree  not  open  to  objection. — ^An  in- 
terlocutory decree  awarding  a  recovery 
for  the  profits  and  damages  from  the 
infringement  of  a  design,  and  ordering  an 
account  to  be  taken  of  the  profits  of  the 
defendants  from  infringing  upon  the  ex- 
clusive rights  of  the  plaintiff's  "by  the 
manufacture,  use,  and  sale  of  carpeting, 
bearing  said  pat^ted  design,"  and  of  the 
additional  damages  suffer^  by  the  plain- 
tiff "  by  reason  of  said  infringements,"  is 
not  open  to  objection.  Dobson  i>.  Doman, 
(1886)  118  U.  S.  10,  6  S.  Gt.  946,  80  U. 
S.   (L.  ed.)   63. 

Effect  of  decree  for  defendant. — ^A  final 
decree  in  favor  of  defendant  in  a  patent 
infringement  suit  entitles  him  to  continue 
the  business  of  manufacturing  and  selling 
throughout  the  United  States  the  alleged 
infringing  article,  free  from  all  inter- 
ference l^  the  complainant  by  virtue  of 
the  patent  alleged  to  have  been  infringed. 
Kessler  i?.  Eldred,  (1907)  206  U.  S.  285, 
27  S.  Ct.  611,  51  U.  S.  (L.  ed.)  1065. 

Binding  power  of  decree  on  third  per- 
sons.—  See  Hurd  t?.  Woodward  Go.,  (N.  D. 
N.  Y.  1911)   190  Fed.  28. 

Effect  of  decree  as  res  judicata. — ^Where 
a  suit  for  infringement  against  a  dealer 
in  the  alleged  infringing  article  was  de- 
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fended  by  the  manufacturer  of  such  ar- 
ticle at  bis  own  cost,  and  on  appeal  it  was 
adjudged  that  complainant  was  not  the 
original  inventor,  and  that  his  patent  was 
void,  such  adjudication  is  a  bar  to  a  sub- 
sequent suit  directly  against  the  manu- 
facturer on  the  same  patent.  Sacks  t*. 
Kupferle,  (E.  M.  Mo.  1904)   127  Fed.  669. 

Decree  not  res  judicata  as  to  validity  of 
patent. — While,  in  view  of  the  doctrine  of 
of  comity  and  of  the  importance  of  having 
uniformity  of  adjudication  as  to  patents, 
the  decree  of  a  court  in  one  circuit  is  re- 
garded as  persuasive  and  entitled  to  re- 
spect, yet  a  decree  declaring  the  invalidity 
of  a  patent  is  in  no  sense  a  proceeding 
in  rem  and  the  plaintiff  ia  estopped  b. 
such  decree  as  res  judicata  only  as  to  the 
parties  to  the  suit  and  their  privies.  Such 
decree  does  not  prevent  the  same  or  a 
different  plaintiff  from  bringing  a  suit 
against  another  defendant  and  establish- 
ing its  validity  upon  different  or  even 
upon  the  same  evidence..  Clip  Bar  Mfg. 
Co.  V.  Steel  Protected  Concrete  Co.,  ( E.  D. 
Pa.  1913)  209  Fed.  874. 

Interlocutory  decree. —  The  terms  of  an 
interlocutory  decree   as  to  damages  and 

{>roflts,  which  substantially  follows  the 
anguage  of  the  statute,  neither  altering 
nor  enlarging  its  provisions,  will  not  be 
modified.  P^ersen  v.  Dundon,  (C.  C.  A. 
9th  Cir.  1915)  220  Fed.  309,  136  C.  C. 
A.  143. 

The  penalty  prescribed  by  Act  of  Feb.  4, 
1887,  infra,  p.  383,  for  the  unautliorized 
use  of  a  patented  design  is  an  incident  to 
a  decree  for  the  injunction  and  must  be 
given.  Pirkl  v.  Smith,  (E.  D.  N.  Y. 
1890)    42  Fed.  410. 

Award  of  arbitrary  amount. — A  court 
has  no  power  to  award  an  arbitrary  sum 
as  profits  or  damages  recoverable  for  the 
infringement  of  a  patent,  not  based  on 
any  finding  made  by  the  master  on  the 
accounting  nor  upon  the  evidence.  Mast 
t\  Superior  Drill  Co.,  (C.  C.  A.  6th  Cir. 
1907)   154  Fed.  45.  83  C.  C.  A.  157. 

Accounting  refused  where  possible  re- 
covery disproportionate  to  cost. — Where 
an  inquiry  as  to  damages  or  profits  would 
yield  no  compensatory  profits  or  damages 
proportionate  to  the  cost  of  the  investiga- 
tion, an  order  for  an  accounting  will  be 
refused.  Perkins  Electric  Switch  Mfg. 
Co.  V.  Yost  Electric  Mfg.  Co.,  (N.  D. 
Ohio  1910)   189  Fed.  626. 

Reference  to  ascertain  damages  and 
profits. —  Semble  that,  on  a  reference  for 
an  accounting  by  defendant  under  a  de- 
cree finding  infringement  of  a  patent,  the 
defendant  is  the  only  "  party  accounting  " 
within  the  meaning  of  equity  rule  79,  and 
complainant  cannot  be  required  to  bring 
in  an  account  as  therein  provided.  Goss 
Printing  Press  Co.  v.  Scott,  (C.  C.  N.  J. 
1906)    148  Fed.  393. 

Where,  on  a  reference  for  an  accounting 
as  to  damages  for  infringement  of  a  pat- 
ent, the  master  by  his  rulings  limits  the 


scope  of  the  inquiry,  the  matter  may  prop 
eriy  be  presented  to  the  court  for  decision 
by  a  motion  for  instructions  to  the  master. 
Walker  Patent  Pivoted  Bin  Co.  r.  Miller, 
<£.  D.  Pa.  1906)   146  Fed.  249. 

Where  in  a  suit  for  infringement  the 
validity  of  a  patent  has  been  sustained, 
the  general  principles  and  scope  of  the 
invention  determined,  and  certain  struct- 
ures made  by  defendants  held  to  infringe, 
on  an  accounting  for  damages  and  profits 
the  complainant  is  not  limited  to  an  in- 
quiry as  to  the  number  of  such  particular 
constructions  made  and  sold  by  defend- 
ants, but,  except  as  concluded  by  the  de- 
cree, and  provided  the  differences  be  not 
so  great  and  the  question  of  infringement 
in  such  doubt  that  the  complainant  should 
be  put  to  a  supplemental,  if  not  a  new, 
bill,  the  whole  question  of  infringement 
and  its  extent  are  generally  open  for  con- 
sideration by  the  master.  Walker  Patent 
Pivoted  Bin  Co.  v.  Miller,  (E.  D.  Pa. 
1906)    146  Fed.  249. 

Where  it  is  alleged  and  proved  by  de- 
fendant that  the  patented  machine  was 
not  marked  as  required  by  the  statute, 
the  complainant  will  be  confined  in  the 
accounting  to  infringement  after  the  bill 
was  filed.  No  other  notice  being  shown, 
the  bill  itself  is  notice.  Eastern  Dyna- 
mite Co.  V,  Keystone  Powder  Mfg.  Co., 
(M.  D.  Pa.  1908)  164  Fed.  47. 

General  statement  of  proceedings  before 
master. —  In  Kerosene  Lamp  Heater  Co. 
V,  Fisher,  (C.  C.  Mass.  1880)  1  Fed.  91, 
the  court  said:  "The  practice  which  we 
approve  is  this:  The  master  appoints 
a  day  for  proceeding  with  the  reference, 
and  gives  notice  by  mail  or  otherwise  to 
the  parties  or  their  solicitors.  We  think 
the  solicitor  should  be  notified  whether 
the  party  is  or  not,  though  probably  under 
rule  75  notice  to  the  party  is  a  good  no- 
tice. If  the  defendant  does  not  appear, 
the  master  proceeds  ex  parte,  and  makes 
out  the  profits  and  damages,  if  he  can, 
from  the  evidence  produced  by  the  plain- 
tiff. If  it  appears  that  an  account  of 
profits  is  necessary  to  a  just  decision  of 
the  cause,  and  is  desired  by  the  plaintiff, 
he  nudces  an  order  that  the  defendant 
furnish  an  account  by  a  certain  day  and 
adjourns  the  hearing  to  that  day.  The 
defendant  should  be  served  personally 
with  a  notice  of  this  adjournment  and 
of  the  order  to  produce  his  account,  if  it 
is  intended  to  move  for  an  attachment 
in  case  he  fails  to  appear.  The  service 
may  be  made  by  any  disinterested  person 
and  need  not  be  by  the  marshal.  If  the 
defendant  then  fails  to  appear  and  ac- 
count he  will  be  in  contempt.  The  mode 
of  proceeding  which  we  do  not  approve 
is  for  the  plaintiff  to  take  out  a  notice 
in  the  first  instance,  before  any  hearing 
has  been  or  can  lawfully  be  had,  requir- 
ing the  defendant  to  furnish  an  account 
by  a  certain  day  on  pain  of  punishment 
for  contempt.    We  doubt  the  power  of  the 
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aurter  to  make  such  an  order  upon  a 
mere  inspection  of  the  record,  and  we 
consider  the  practice  inexpedient  if  it 
h  lawful." 

Extent  of  monopoly  and  infringement 
u  htLOB  for  award. — The  accounting  being 
referred  to  a  master  he  first  correctly 
defines  the  extent  of  the  monopoly,  then 
the  extent  of  the  infringement  ascertained, 
and  from  this  basis  the  consequent  profit 
or  damage  is  found.  Ruggles  t\  Eddy, 
(1877)  2  B.  &  A-  Pat.  Cas.  627,  20  Fed. 
Cas.  No.  12,116. 

Period  for  which  account  is  taken. —  In 
taking  the  account  the  master  is  not  lim- 
ited  to  the  date  of  a  decree,  but  it  is 
proper  to  extend  the  account  down  to  the 
time  of  the  hearing  before  him  unless 
the  infringement  ceased  prior  to  that 
time.  Providence  Rubber  Co.  v.  Qoodyear, 
(1870)  9  Wall.  788,  19  U.  S.  (L.  ed.) 
566;  Suffolk  Mfg.  Co.  v,  Hayden,  (1866) 
3  WaU.  315,  18  U.  8.  (L.  ed.)  76;  Marsh 
r.  Nichols,  (1888)  128  U.  S.  605,  9  S. 
8t.  168,  32  U.  S.  (L.  ed.)  538;  Tilghman 
F.  Proctor,  (1888)  126  U.  8.  136,  8  8. 
Ct.  894,  31  U.  8.  (L.  ed.)  664;  Livingston 
r.  Woodworth,  (1863)  16  How.  546,  14 
U.  S.  (L.  ed.)  809;  Hoe  p.  Scott,  (C.  C. 
N.  J.  1898)  87  Fed.  220;  Creamer  v. 
Bowers,  (C.  C.  Del.  1888)  35  Fed.  206; 
Lyon  v.  Donaldson,  (N.  D.  111.  1888)  84 
Fed.  789;  Burdett  f>.  Estey  (C.  C.  Vt. 
1880)  3  Fed.  566;  Tatham  v.  Ix)wber, 
1867)  4  Blatchf.  86,  23  Fed.  Cas.  No. 
13,766;  Knox  r.  Great  Western  (Juick- 
silver  Min.  Co.,  (1878)  6  Sawy.  430,  14 
Fed.  Cas.  No.  7,907. 

Any  other  rule  would  result  in  a  multi- 
plici^  of  suits  and  unnecessary  loss  of 
time  and  expense.  Toledo  Metal  Wheel 
0>.  V.  Foyer,  (C.  C.  A.  6th  Cir.  1916) 
223  Fed.  350,  138  C.  C.  A.  612. 

Where,  however,  the  complainant  has 
Umited  the  period  within  which  he  claims 
the  infringements  were  committed,  the 
master  should  not  extend  the  accounting 
to  a  later  time.  Creamer  t\  Bowers,  (C. 
C.  Del.  1888)  35  Fed.  206. 

Kominal  award  on  lack  of  information. 
—  Where  information  is  not  furnished  by 
the  evidence  upon  which  an  estimate  of 
the  profits  or  damages  can  be  based  by 
the  master,  the  recovery  of  nominal  profits 
or  damages  only  should  be  reported  by 
him.  Fisk  v.  West  Bradlev,  etc.,  Mfg. 
Co.,  (1880)  19  Fat.  Off.  C^.  545,  9  Fed. 
Cas.  No.  4,830a;  Kir  by  v,  Armstrong, 
(C.  C.  Ind.  1881)  6  Fed.  801;  Fischer 
r.  Hayes,  (8.  D.  N.  Y.  1889)  39  Fed. 
613. 

Recommitment  to  ascertain  profits. — 
Where  the  master  reports  that  the  testi- 
mony is  not  such  as  to  furnish  a  satis- 
factory and  reliable  basis  for  computing 
the  defendant's  savings  or  profits,  but  the 
eonrt  is  of  the  opinion  that  if  profits 
were  made  evidence  can  be  furnished 
which  will  give  the  master  and  the  court 
X  satisfactory  method  of  ascertaining  how 


much  they  were,  it  will  send  the  case 
back  to  the  master  for  review.  Fischer 
f7.  Hayes,  (S.  D.  N.  Y.  1883)  16  Fed.  469. 

A  recommitment  toill  not  he  made  to 
the  master  if  no  good  would  result  there- 
from or  if  the  interests  of  justice  do  not 
require  it.  Mosher  r.  Joyce,  (C.  C.  A.  6th 
Cir.  1892)  51  Fed.  441,  6  U.  8.  App.  107, 
2  C.  C.  A.  322;  Fischer  t>.  Hayes,  (8.  D. 
N.  Y.  1883)  16  Fed.  469;  Union  Metallic 
Cartridge  Co.  v,  U.  8.  Cartridge  Co., 
(C.  C.  Mass.  1881)  8  Fed.  446;  Jennings 
r.  Dolan,  (S.  D.  N.  Y.  1887)  29  Fed. 
861. 

Acceptance  of  report. — ^The  conclusions 
of  the  master  will  not  be  set  aside  or 
modified  unless  there  clearly  appears  to 
have  been  error  or  mistake  on  his  part. 
Tilghman  f.  Proctor,  (1888)  125  V.  8. 
136,  8  8.  Ct.  894,  31  U.  8.  (L.  ed.)  664; 
Wooster  r.  Thornton,  (8.  D.  N.  Y.  1886) 
26  Fed.  274;  Welling  v.  La  Bau,  (8.  D. 
N.  Y.  1886)  32  Fed.  293. 

In  Continuous  Glass  Press  Co.  r. 
8chmertz  WiTe  Glass  Co.,  (C.  C.  A.  3d 
Cir.  1915)  219  Fed.  199,  135  C.  C.  A.  85, 
the  court  said :  ''  It  is  well  settled  that 
in  considering  exceptions  taken  to  a  mas- 
ter's report  in  matters  of  fact,  affecting 
the  accuracy  of  his  findings  in  respect  to 
profits,  gains  and  savings  made  by  the 
use  of  an  infringing  apparatus  or  process, 
upon  the  weighing  of  conflicting  testimony 
the  conclusions  of  the  master,  dep>ending 
have  every  reasonable  presumption  in 
their  favor,  and  ar«  not  to  be  set  aside 
or  modified,  unless  there  clearly  appears 
to  have  been  error  or  mistake  on  his 
part." 

Decree  for  nominal  profits  or  damages. 
—  If  the  master  has  or  should  have  al- 
lowed only  nominal  profits  or  damages  the 
decree  will  be  for  the  recovery  of  nominitl 
damages  or  profits  only.  Wooster  v. 
Thornton,  (8.  D.  N.  Y.  1886)  26  Fed. 
274;  Fischer  t?.  Hayes,  (8.  D.  N.  Y.  1889) 
39  Fed.  613;  Kirby  v.  Armstrong,  (C.  C. 
Ind.  1881)    5  Fed.  801. 

The  allowance  or  refusal  of  an  increase 
of  damages  under  the  statute  is  a  matter 
which  rests  somewhat  in  the  discretion 
of  the  court,  and  its  finding  upon  this 
point  wi'll  not  be  disturbed  by  the  appel- 
late court  unless  the  evidence  clearly  de- 
mands it.  Topliff  b.  Topliff,  (1892)  145 
U.  8.  166,  12  8.  Ct.  826,  36  U.  8.  (L.  ed.) 
668. 

Grounds  for  increasing  damages. — ^A 
court  is  warranted  in  exercising  the 
discretionary  power  to  increase  the  dam- 
ages found  to  have  been  sustained  by  a 
complainant  by  the  infringement  of  a 
patent,  where  the  infringement  was  pal- 

?able,  and  defendant  persisted  in  it  after 
ull  knowledge  of  the  patent  and  an  op- 
portunity to  settle,  and  has  shown  a  deter- 
mination to  litigate  to  the  end,  and  to 
cause  all  the  delay  and  expense  possible. 
National  Folding  Box,  etc.,  Co.  v.  Robert- 
son,  (C.  C.  Conn.  1903)    126  Fed.  524. 
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Increase  to  any  amount  up  to  treble 
damages. — ^The  authority  to  treble  the 
damages  includes  authority  to  multiply 
or  increase  to  any  amount  within  what 
trebling  would  reach.  National  Folding- 
Box,  etc.,  Co.  p.  Elsas,  (S.  D.  N.  Y.  1897) 
81  Fed.  197. 

Increase  for  reprehensible  or  injurious 
conduct. —  If  the  defendant's  conduct  has 
been  reprehensible  or  very  injurious  to 
the  plaintiff  the  court  will  ordinarily  in- 
crease the  damages.  Morss  t*.  Union  Form 
Co.,   (C.  C.  Conn.  1889)   39  Fed.  468. 

Where  the  case  shows  deliberate  in- 
fringement and  spiriting  away  of  the 
books  of  the  defendant  after  the  decree, 
to  the  great  embarrassment  of  the  ac- 
counting, a  motion  to  increase  the  dam- 
ages reported  will  be  granted.  National 
Folding-Box,  etc.,  Co.  r.  Elsas,  <S.  D. 
N.  Y.  1897)  81  Fed.  197. 

Justice  not  requiring  increase. — An  in- 
crease in  damages  will  generally  be  denied 
if,  in  the  sound  discretion  of  the  court, 
justice  does  not  require  it.  Welling  i\ 
La  Bau,  (S.  D.  N.  Y.  1888)  35  Fed.  302; 
Morss  V,  Union  Form  Co.,  (C.  C.  Conn. 
1889 )  39  Fed.  468. 

Effect  of  Yoid  patent  on  motion  to  in- 
crease.— ^When  the  court  is  asked  to  exer- 
cise an  exceptional  discretion  and  compel 
the  def^idant  to  pay  extraordinary  dam- 
ages, it  is  the  duty  of  the  court  to  take 
into  consideration  the  fact  that  the  pat- 
ent upon  which  the  application  is  founded 
is  void,  even  thougn  the  proof  which 
demonstrates  its  invalidity  is  then  for  the 
first  time  brought  to  the  attention  of  the 
court.  Welling  v.  La  Bau,  (S.  1).  N.  Y. 
1888)  35  Fed.  302. 

Treble  damages. —  The  conduct  of  de- 
fendants in  a  suit  in  equity  for  infringe- 
ment of  a  patent  held  to  have  been  such, 
in  deliberately  and  intentionally  infring- 
ing, in  purposely  protracting  the  litiga- 
tion, ana  in  transferring  the  property  of 
the  corporation,  which  was  the  principal 
defendant,  for  the  purpose  of  rendering  a 
recovery  nugatory,  as  to  warrant  the 
court  in  imposing  triple  damages  under 
this  section.  W>ston  Electrical  Instru- 
ment Co.  i>.  Empire  Electrical  Instrument 
Co.,   (S.  D.  N.  Y.  1907)   166  Fed.  301. 

Where  a  defendant  knowingly  infringed 
a  patent  and  continued  such  infringement 
after  suit  brought,  taking  business  away 
from  licensees  by  cutting  prices,  the  case 
is  a  proper  one  for  the  court  in  the  exer- 
cise of  its  discretion,  to  award  the  com- 
plainant treble  damages.  Fox  v,  Knick- 
erbocker Engraving  Co.,  <S.  D.  N.  Y. 
1908)   158  Fed.  422. 

Profits  may  not  be  trebled. —  This  sec- 
tion does  not  confer  the  authority  upon 
a  court  of  equity  to  treble  profits  decreed 
against  the  infringer  of  a  patent,  but 
distinctly  discriminates  between  the  prof- 
its which  are  recoverable  in  a  court  of 
equity  and  damages  which  were  formerly 
recoverable  in  actions  at  law  only,  and 


confines  the  power  of  increasing  the  re- 
covery to  the  latter.  Where  the  complain- 
ant has  not  recovered  damages,  he  must 
be  content  with  such  indemnitv  for  the 
violation  of  his  rights  as  he  will  receive 
by  a  recovery  of  the  profits  which  the 
master  found  were  realized  by  the  de- 
fendant. Covert  V.  Sargent,  (S.  D.  N.  Y. 
1890)  42  Fed.  298. 

Counsel  fees. — The  Act  giving  damages 
in  court  of  equity  does  not  authorize  re- 
covery of  counsel  fees  as  damages.  Ban- 
croft  t\   Acton,    (1870)    7    Blatchf.    505, 

2  Fed.  Cas.  No.  833. 

See  further,  as  to  damages,  R.  8.  sec. 
4019,  notes,  supra,  p.  288. 

VI.  Costs 

At  what  time  costs  may  be  given.^ — ^The 
discretion  of  the  court  can  properly  be 
exercised  on  the  interlocutory  hearing  in 
giving  to  the  prevailing  party  the  in- 
cidental costs  which  have  arisen  daring 
the  progress  of  the  cause  about  a  matter 
completely  disposed  of  by  the  court  and 
not  necessary  to  be  considered  on  further 
hearing.  Avery  t*.  Wilson,  (W.  D.  N.  C. 
1884)  20  Fed.  856. 

Award  to  plaintiff. — Where  the  plaintiff 
has  recovered  on  the  merits  for  the  in- 
fringement of  his  patent,  and  the  defend- 
ant has  not  prevailed  upon  any  issue  upon 
any  distinct  item  in  the  case,  all  the 
costs  should  be  borne  by  the  defendant, 
for  they  are  the  consequence  of  his  wrong- 
ful acts  for  which  the  plaintiff  has  re- 
covered. Umer  v,  Kayton,  (S.  D.  N.  Y. 
1883)    17  Fed.  845. 

Taxable  costs  only. —  In  general  the 
plaintiff  is  not  entitled  to  anv  allowance 
beyond  the  taxable  costs.  Parks  r.  Booth, 
(1880)  102  U.  S.  96,  26  U.  S.  (L.  ed.) 
54. 

Security  for  costs. —  In  certain  circuits, 
at  least,  the  plaintiff  in  patent  suits  has 
never  been  required  to  give  any  security 
for  costs.    Wood  worth  t\  Sherman,  (1844) 

3  Story  171,  30  Fed.  Cas.  No.  18,019. 
Effect  of  tender  of  penalty. — Wliere  the 

penalty  of  two  hundred  and  fifty  dollars 
allowed  by  statute  is  the  only  recovery 
the  plaintiff  can  have,  and  the  defendant 
before  suit  makes  a  direct  offer  to  pay  the 
sum,  and  it  is  not  shown  that  the  infringe- 
ment is  willful,  the  plaintiff  will  not  be 
allowed  costs.  Loweu  Mfg.  Co.  v.  Whit- 
tall,  (C.  C.  Mass.  1805)  71  Fed.  515. 

Apportionment  of  costs. — Where,  upon 
a  decree  pro  confesso,  the  master,  consid- 
ering the  nature  of  the  decree  and  the 
evidence  introduced  on  the  reference,  was 
obliged  to  report  only  nominal  damages 
for  the  plaintiffs,  the  court  held  that  the 
plaintiffs  were  entitled  to  the  costs  of 
the  cause  to  and  including  the  interlocu- 
tory decree,  and  the  defendants  were  en- 
titled to  recover  its  costs  from  and  after 
such  decree,  the  one  bill  to  be  set  off 
against  the  other^  and  the  difference  to  be 
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recovered  by  the  party  against  whom  it 
existed.  Fisk  v.  West  Bradjiey,  etc.,  Mfg. 
Co.,  (1880)  19  Pat.  Oflf.  Gaz.  545,  9  Fed. 
CaB.  No.  4,830a. 

Divijiion  of  costs. — ^Where  the  defend- 
ants were  willing  at  the  outset  and 
through  their  attorney  offered  to  pay  to 
the  complainant  the  amount  of  the  net 
profits  realized  hy  them,  but  the  com- 
plainant was  desirous  of  mulcting  them 
m  damages  under  circumstances  not  call- 
ing for  such  a  course,  and  costs  were  un- 
necessarily accumulated,  it  was  considered 
just  that  the  parties  bie  required  to  pay 
their  own  costs,  each  party  paying  one- 
half  the  master's  fees.  Ford  r.  Kurtz, 
(N.  D.  111.  1882)   12  Fed.  789. 

Costs  on  partial  success. —  It  is  not  the 
usual  practice  to  allow  costs  to  either 
party  where  several  claims  or  patents 
are  involved  in  the  suit,  and  upon  some 
of  these  the  plaintiff  has  been  successful 
and  on  others  unsuccessful.  Yale,  etc., 
Mfg.  Co.  V.  North,  (1867)  5  Blatchf.  455, 
30  Fed.  Cas.  No.  18,123;  Fav  v.  Allen, 
(N.  D.  N.  Y.  1885)  24  Fed.  804;  Thom- 
son-Houston Electric  Co.  t\  Elmira,  etc., 
R,  Co.,  (N.  D.  N.  Y.  1895)  71  F«d.  886; 
Marks  Adjustable  Folding  Chair  Co.  i?. 
Wilson,  (S.  D.  N.  Y.  1890)  43  Fed.  302; 
Edison  Electric  Light  Co.  v.  Electric  En- 
gineering, etc.,  Co.,  (N.  D.  N.  Y.  1894) 
60  Fed.  401;  Stewart  i\  Mahoney,  (C.  C. 
Mase.  1879)  5  Fed.  302;  Albanv  Hteam 
Trap  Co.  v.  Felthousen,  (N.  D.  N.  Y.  1884) 
20  Fed.  633;  Hayes  v.  Bickelhoupt,  (S.  D. 
N.  Y.  1884)  21  Fed.  567;  Adams  v.  How- 
ard, (1884)  22  Blatchf.  (U.  S.)  47; 
Schmid  v.  Scovill  Mfg.  Co.,  ( S.  D.  N.  Y. 
1889)  37  Fed.  345;  Green  v.  Lynn,  (C.  C. 
Mass.  1897)  81  Fed.  387. 

A  division  of  costs  proportionate  to  the 
final  results  of  the  litigation  is  proper. 
Perkins  Electric  Switch  Mfg.  Co.  v.  Yost 
Electric  Mfg.  Co.,  (N.  D.  Ohio  1910)  189 
Fed.  625. 

Where  a  suit  for  infringement  is  brought 
upon  several  patented  claims,  and  the 
complainants  succeed  in  obtaining  relief 
upon  some  of  the  claims,  but  fail  upon 
others,  an  equitable  division  of  the  costs 
should  be  made  between  the  parties  be- 
cause the  defendants  are  not  justly  liable 
for  the  costs  of  litigating  the  claims  upon 
which  the  complainants  were  entitled  to 
no  relief.  Ide  v.  Trorlicht,  etc.,  Carpet 
Co.,  (C.  C.  A.  8th  Cir.  1902)  115  Fed.  137, 
53  C.  C.  A.  341. 

In  Pennsylvania  Diamond-Drill  Co.  v. 
Simpson,  (W.  D.  Pa.  1886)  29  Fed.  288, 
the  court  held  that  the  plaintiff  having 
Hhown  infringement  by  the  defendants  of 
one  patent  would  not  fail  of  relief  be- 
cause as  to  the  other  patent  sued  on  the 
conclusion  was  favorable  to  the  defend- 
ants, and  added:  "There  must,  however, 
be  some  equitable  apportionment  of  the 
costs  of  suit,  which  can  be  settled  when 
the  decree  is  signed." 

7  F.  S,  A.—  13 


In  Green  u.  Lynn,  (C.  C.  Mass.  1897) 
81  Fed.  387,  however,  the  plaintiff  re- 
covered on  two  of  the  patents  sued  on, 
but  failed  to  prove  infringement  of  the 
third,  and  the  court  held  there  should  be 
no  apportionment  of  the  coats,  but  that 
the  plaintiff  should  have  all  costs. 

Costs  on  award  of  nominal  or  no  dam- 
ages.— Where,  on  an  accounting  in  an 
infringement  suit,  complainant  is  awarded 
only  nominal  damages,  it  may  properly 
be  tajted  with  all  the  costs  o>f  the  account- 
ing, including  the  hearing  on  exceptions 
to  the  master's  report.  Dowagiac  Mfg. 
Co.  V.  Minnesota  Moline  Plow  Co.,  (C.  C. 
A.  8th  Cir.  1910)  183  Fed.  314,  105  C.  C. 
A.  526. 

The  general  rule  is  that,  where  a  com- 
plainant recovers  only  nominal  damages 
and  profits  on  an  accounting  for  infringe- 
ment, the  costs  of  the  reference  are  taxed 
against  him;  but,  like  other  matters  of 
costs  in  suits  in  equity,  the  rule  is  sub- 
ject to  modification  in  a  particular  case, 
in  the  discretion  of  the  court,  as  may  be 
equitable  under  the  circumstances.  Kansas 
City  Hay  Press  Co.  ».  Devol,  (W.  D.  Mo. 
1904)   127  Fed.  303. 

If  the  master  upon  a  decree  in  favor  of 
the  complainant  reports  no  damages  or 
nominal  damages  tne  costs  of  the  refer- 
ence will  be  awarded  against  the  com- 
plainant. Everest  v.  Buffalo  Lubricating 
Oil  Co.,  (N.  D.  N.  Y.  1887)  31  Fed.  742; 
Garretson  t\  Clark,  (1879)  4  B.  &  A.  Pat. 
.Cas.  636,  10  Fed.  Gas.  No.  5,250;  Fisk  t?. 
West  Bradley,  etc.,  Mfg.  Co.,  (1880)  19 
Pat.  Off.  Gaz.  545,  9  Fed.  Cas.  No.  4,830a; 
Kirby  v.  Armstrong,  (C.  C.  Ind.  1881)  6 
Fed.  801;  Hill  r.  Smith,  (E.  D.  Pa.  1887) 
32  Fed.  753. 

Joint  infringers. —  In  a  suit  against 
joint  wrongdoers,  it  is  only  in  rare  and 
exceptional  cases  that  the  court  will  exer- 
cise its  discretion  to  relieve  one  from  full 
liabilitv  for  the  costs.  Vrooman  v.  Pen- 
hollow/  (C.  C.  A.  6th  Cir.  1911)  186  Fed. 
495,  108  C.  C.  A.  502,  denying  rehearing 
and  modifying  (6th  Cir.  1910)  179  Fed. 
296,  102  C.  C.  A.  484. 

Rule  as  to  costs  on  reference. — The  gen- 
eral rules  as  to  the  costs  of  a  reference 
before  a  master  is  to  require  each  party 
to  pay  his  own.  costs  as  the  proceeding 
goes  forward  and  ultimately  to  adjudge 
who  equitably '  should  pay  such  costs. 
U.  S.  Printing  Co.  v.  American  Playing- 
Card  Co.,  (W.  D.  Mich.  1897)  81  Fed. 
506. 

But  in  Macdonald  v.  Shepard,  (C.  C. 
Mass.  rS82)  10  Fed.  919,  the  court  con- 
sidered that  in  eases  of  accounting  upon 
adjudged  infringements  the  master's  com- 
pensation should  be  charged  upon  and 
borne  by  the  complainant  in  the  first  in- 
stance and  recovered  in  costs  if  the  final 
decree  is  for  the  complainant. 

And  in  Umer  i*.  Kay  ton,  (S.  D.  N.  Y. 
1883)  17  Fed.  539,  the  court  held  that  as 
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the  defendants  were  adjudged  to  be  in- 
fringers and  decreed  to  account,  they 
should  go  forward  in  the  accounting  and 
bear  the  necessary  expenses  of  doing  so, 
among  which  were  the  master's  fees. 

Decree  against  defendant  by  consent. — 
Where  defendant  in  a  suit  for  infringe- 
ment, before  any  testimony  has  been 
taken,  offers  before  the  referee  to  consent 
to  a  decree  as  prayed  in  the  bill,  and  his 
counsel  makes  no  further  appearance,  no 
costs  will  be  taxed  against  him  for  the 
subsequent  taking  of  testimony,  nor  for 
the  printing  of  the  record,  both  of  which 
the  offer  rendered  unnecessary.  Bruns- 
wick-Balke-CoUender  Co.  r.  Klump,  (S. 
D.  X.  Y.  1904)    131  Fed.  93. 

Costs  on  reyersal  of  decree. — Where  a 
decree  against  the  defendant  is  reversed 
and  a  final  decree  rendered  in  his  favor 
the  costs  of  the  reference  will  be  awarded 
against  the  plaintiff.  American  Diamond 
Drill  Co.  r.  Sullivan  Mach.  Co.,  (E.  D. 
N.  Y.  1886)  32  Fed.  552. 


VII.  Limitation  and  Laches 

Mere  delay. — A  demurrer  to  a  bill  for 
infringement  on  the  ground  of  laches  can- 
not be  sustained,  where  the  only  facts  to 
support  it  appearing  from  the  bill  are 
that  the  suit  was  not  commenced  imtil  a 
short  time  before  the  patent  expired  and 
that  it  had  previously  been  sustained. 
Huntington  Dry  Pulverizer  Co.  v.  Vir- 
ginia-Carolina Chemical  Co.,  (C.  C.  N.  J., 
1904)    130  Fed.  558. 

Delay  pending  test  case. — The  delay  of 
a  suit  while  awaiting  the  result  of  a  pend- 
ing test  case  will  not  avail  tlie  bar  of  this 
Act.  American  Pneumatic  Tool  Co.  v. 
Pratt,  etc.,  Co.,  (C.  C.  Conn.  1901)  106 
Fed.  229. 

Delay  without  deceit. —  Mere  delay  in 
bringing  a  suit  for  infringement,  unaccom- 
panied by  such  deceitful  acts  or  silence 
of  the  patentee  and  by  such  circumstances 
as  amount  to  an  equitable  estoppel,  will 
not  warrant  the  application  of  the  doc- 
trine of  laches  to  such  a  suit,  within  the 
time  fixed  by  statute  for  the  commence- 
ment of  the  analogous  action  at  law.  Ide 
r.  Trorlicht,  etc.,  Carpet  Co.,  (C.  C.  A. 
8th  Cir.  1902)  115  Fed.  137,  53  C.  C.  A. 
341. 

Laches  within  period  of  statutory  Um- 
itation. — "  l^'ndouDtedly  one  may  so  sleep 
upon  his  rights,  and  allow  his  adversary 
to  proceed  apparently  in  contravention 
thereof,  as  to  disentitle  him  in  equity  and 
fair  dealing  to  assert  his  conflicting  claim, 
and  in  determining  this  question,  in  pat- 
ent cases  as  well  as  in  litigation  generally, 
each  cajse  must  be  controlled  by  its  own 
peculiar  facts  and  circumstances.  In 
other  words,  what  may  be  considered  grave 
laches  in  one  case  would  not  in  any  re- 
spect be  such  in  another.  Almost  in- 
numerable   conditions    would    determine 


thib  qut^stitm,  and  only  under  verv  special 
circumstances  should  the  court-  hold  one 
guilty  of  laches  whose  litigation  was  in- 
stituted within  the  statutory  limitation, 
which  in  patent  cases  is  six  years."  Ben- 
thai  I  Mach.  Co.  r.  National  Mach.  Corp., 
(E.  D.  Va.  1915)  222  Fed.  918. 

Delay  amounting  to  acquiescence  in  in- 
fringement.—  Relief  will  be  refused  by  a 
court  of  equity  by  way  of  injunction 
against  infringement  where  the  complain- 
ant has  long  delayeH  to  seek  relief  under 
circumstances  which  indicate  an  acquies- 
cence in  the  infringement.  Merriara  r. 
Smith,  (C.  C.  Mass.  1882)  11  Fed.  588; 
Mundy  r.  Kendall,  (C.  C.  N.  J.  1885)  23 
Fed.  591;  Keves  i\  Pueblo  Smelting,  etc., 
Co.,  (C.  C.  Colo.  1887)  31  Fed.  560: 
Daniel  r.  Miller,  (E.  D.  Pa.  1897)  81  Fed. 
1000;  Cooper  r.  Mattheys,  (1842)  5  Pa.  L. 
J.  38,  6  Fed.  Cas.  No.  3,200;  Goodyear  r. 
Honsinger,  (1867)  2  Biss.  1,  10  Fed.  Cas. 
No.  5,572;  Whitney  i\  Rollstone  Mach. 
Works,  (1875)  2  B.  A.  Pat.  Cas.  170,  29 
Fed.  Cas.  No.  17,596;  Jones  t?.  Merrill, 
(1875)  8  Pat.  Off.  Gaz.  401,  13  Fed.  Cas. 
No.  7,481;  Sloat  r.  Plymton,  (1846)  22 
Fed.  Cas.  No.  12,948;  Concord  r.  Norton, 
(C.  C.  Mass.  1883)    16  Fed.  477. 

In  Marconi  Wireless  Tel.  Co.  c.  Na- 
tional Electric  Signaling  Co.,  (B.  D.  N.  Y. 
1914)  213  Fed.  815,  the  court  said: 
'*  Where  an  owner  has  remained  thus  su- 
pine for  many  years,  shutting  his  eyea  to 
what  was  gomg  on  in  the  art  to  which 
the  patent  belonged,  and  thus  leading  the 
defendant  and  others  to  suppose  that  he 
intended  to  make  no  claim  that  his  patent 
dominated  a  portion  of  that  art,  it  is  in- 
equitable that  he  should  come  at  this  late 
day  and  insist  on  being  granted  an  ac- 
counting for  damages  and  profits  during 
his  long  period  of  inaction."  And  to  the 
same  effect  see  Hall  r.  Frank,  (E.  D.  N.  Y. 
1912)   195  Fed.  946. 

Where  a  patentee,  with  knowledge  of  a 
device  msile  by  defendant,  made  no  claim 
of  infringement  for  five  years,  he* will  be 
held  estopped  thereafter  to  place  a  dif- 
ferent construction  on  his  patent,  just 
before  its  expiration,  for  the  purpose  of 
making  out  a  case  of  infringement.  Me- 
Gill  i\  Whitehead,  etc.,  Co..  (C.  C.  N.  J. 
1905)   137  Fed.  97. 

A  device  relating  to  automatic  music- 
playing  instruments  was  used  generally 
by  manufacturers  of  such  instruments  for 
more  than  twelve  vears  after  the  issuance 
of  a  patent  therefor  without  notice  or  ob- 
jection from  the  owners  of  the  patent, 
and  in  many  cases  without  knowledge  of 
it  on  the  part  of  the  users,  and  during 
Kuch  time  large  capital  was  invested  in 
the  biiHiness,  and  instruments  embodying 
the  device  aggregating  several  millions  of 
dollars  in  value  were  sold.  Complainant, 
which  was  one  of  the  manufacturers  so 
using  the  device  without  right  under  the 
patent,  became  the  owner  of  the  patent 
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lome  five  years  after  it  was  issued,  and 
continued  the  use  of  the  device  without 
marking  the  same  patented  or  giving  any 
notice  of  its  alleged  exclusive  right  to  its 
competitorB  in  business.  Held  that  it 
was  estopped  by  its  laches  from  main- 
taining a  suit  for  infringement  against 
another,  who,  in  the  meantime,  had  estab- 
lished the  manufacture  of  instruments  in 
which  the  deviee  was  used  without  knowl- 
edge of  the  patent.  Wilcox,  etc.,  Co.  v, 
Farrand  Organ  Co.,  (E.  D.  Pa.  1905)  139 
Fed.  46. 

Unexcused  and  unexplained  delay  in 
bringing  suit  for  infringement  of  a  patent 
for  eleven  or  twelve  years  after  notice  of 
such  infringement,  and  when  in  the  mean- 
time thte  business  of  the  alleged  infringer 
had  been  transferred  to  another,  consti- 
tutes acquiescence  in  the  infringement,  if 
any,  or  culpable  laches,  and  estops  the 
complainant  from  relief  in  equity.  Na- 
tional Caah  Register  Co.  r.  Union  Com- 
puting Mach.  Co.,  <C.  C.  N.  J.  1906)  143 
Fed.  34fi. 

A  bill  to  restrain  the  infringement  of  a 
patent  was  verified  June  27,  1906,  and  was 
accompanied  by  a  motion  for  a  preliminary 
injunction  returnable  July  12th.  The  bill 
was  filed  June  28,  1906,  and  the  sub- 
poena served  July  29th  following.  The 
patent  was  dated  July  9,  1889,  and  ex- 
pired July  9,  1906,  The  bill  did  not  fix 
the  date  of  the  alleged  infringement,  be- 
yond the  allegation  that  it  occurred  within 
six  years  prior  to  the  filing  of  the  bill, 
complainant  knowing  at  the  time  the  bill 
was  filed  that  it  could  not  be  brought  to 
the  attention  of  the  court  in  time  to  ob- 
tain injunctive  relief;  and  the  only  prof- 
fered excuse  for  complainant's  laches  was 
that  there  was  no  appointed  sitting  of 
the  court  at  which  complainant  could  be 
heard  until  three  days  after  the  patent 
expired.  Held  that,  the  sole  practical 
purpose  of  the  bill  being  to  collect  dam- 
ages, it  would  be  dismissed  for  laches. 
Beid-Archer  Co.  v.  North  American  Cliemi- 
cal,  etc.,  Co.,  (S.  D.  N.  Y.  1906)  147  Fed. 
746. 

Defendants  obtained  a  patent  and  en- 
tered into  an  arrangement  with  complain- 
ants by  which  the  latter,  as  well  as  de- 
fendants, manufactured  under  it  for  sev- 
eral years,  and  then  complainants  pur- 
cliased  a  prior  patent  for  a  similar  article. 
After  the  lapse  of  two  years  more,  and 
witliin  less  than  a  year  prior  to  the  ex- 
piration of  their  patent,  complainants 
Drought  suit  against  defendants  for  in- 
fringement. Held  that,  the  delay  having 
been  with  full  knowledge  of  defendants' 
device,  they  were  barred  by  laches  from 
maintaining  such  suit.  Germer  Stove  Co. 
r.  Twentieth  Century  Heating,  etc.,  Co., 
(K,  D.  Ohio  1907)   157  Fed.  842. 

Long  unexplained  delay. — An  unex- 
plained delay  of  twelve  years  after  alleged 
infringement  was  commenced  before  bring- 


ing suit  constitutes  such  laches  as  pre- 
cludes the  recovery  of  profits  or  damages. 
Safetv  Car  Heating,  etc.,  Co,  r.  Consoli- 
dated* Car  Heating  Co.,  (C.  C.  A.  2d  Cir. 
1909)  174  Fed.  658,  98  C.  C.  A.  412,  af- 
firming (N.  D.  N.  Y.  1908)   160  Fed.  476. 

Pendency  of  other  suits. —  The  pend- 
ency of  other  suits  for  infringement  will 
usually  excuse  a  delay  which  would  other- 
wise amount  to  acquiescence  and  laches. 
Van  Hook  v.  Pendleton.  (1846)  1  Blatchf. 
187,  28  Fed.  Cas.  No.  16,851;  Atlantic 
Giant  Powder  Co.  r.  Rand,  (1879)  16 
Blatchf.  250,  2  Fed.  Cas.  No.  626;  Green 
V.  Barney,  (C.  C.  Mass.  1884)  19  Fed.  420; 
American  Bell  Telephone  Co.  r.  Southern 
Tel.  Co.,  (E.  D.  Ark.  1888)  34  Fed.  795; 
Carter  r.  Wollschlaeger,  (N.  D.  N.  Y. 
1892)  53  Fed.  573;  Edison  Electric  Light 
Co.  V.  Sawyer-Man  Electric  Co.,  (C.  C.  A. 
2d  Cir.  1892)  53  Fed.  592,  U  U.  S.  App. 
712,  3  C.  C.  A.  605;  Jonathan  Mills  Mfg. 
Co.  V,  Whitehurst,  (S.  D.  Ohio  1893)  56 
Fed.  589;  Norton  r.  Eagle  Automatic 
Can  Co.,  (N.  D.  Cal.  1893)  57  Fed.  929; 
Tavlor  a  Sawyer  Spindle  Co.,  (C.  C.  A. 
3dVir.  1896)  75  Fed.  301,  39  U.  S.  App. 
257,  22  C.  C.  A.  203;  New  York  Filter 
Mfg.  Co.  r.  Jackson,  (E.  D.  Mo.  1898)  91 
Fed.  422;  New  Y'ork  Filter  Mfg.  Co.  t?. 
Loomis-Manning  Filter  Co.,  (S.  D.  N.  Y. 
1898)  91  Fed.  421;  Green  r.  French, 
(1879)  4  B.  &  A.  Pat.  Cas.  169,  10  Fed. 
Cas.  No.  5,757;  Colgate  v.  Gold,  etc.,  Tel. 
Co.,  (1879)  le  Blatchf.  503,  6  Fed.  Cas. 
No.  2,991;  Rumford  Chemical  Works  u. 
Vice,  (1877)  14  Blatchf.  179,  20  Fed.  Cas. 
No.  12,136;  Brush  Electric  Co.  r.  Electric 
Imp.  Co.,  (N.  D.  Cal.  1891)   46  Fed.  241. 

The  owner  of  a  patent  is  not  subject  to 
a  plea  of  estoppel,  laches,  or  implied  li- 
cense because  of  delay  in  bringing  stdt 
against  an  infringer  during  the  pendency 
of  a  test  suit  in  which  the  validity  of  the 
patent  was  involved.  Hutter  r.  Koscherak, 
(S.  D.  N.  Y.  1905)   137  Fed.  92. 

The  owner  of  a  patent  is  not  barred  by 
laches  from  maintaining  a  suit  in  equity 
for  its  infringement  because  of  a  delay 
of  six  years  in  bringing  such  suit  after 
the  alleged  infringement  commences,  where 
it  appears  that  during  such  time  another 
suit  was  pending  for  infringement  by  a 
machine  substantially  the  same  as  de- 
fendant's. Flecker  v.  Poorman,  (S.  D. 
Ohio  1905)    147  Fed.  528. 

Infringing  article  not  deemed  hurtfuL — 
If  it  is  shown  that  the  mfringing  article 
was  not  at  first  deemed  to  be  hurtful  a 
delay  in  bringing  the  action  may  be  held 
excusable.  Accumulator  Co.  v.  Edison 
Electric  Illuminating  Co.,  (S.  D.  N.  Y. 
1894)  fi3  Fed.  979. 

Ignorance  of  infringing  machine.- - 
Where  the  complainant  did  not  know  the 
construction  of  the  defendant's  machine 
nor  to  what  extent  it  was  an  infringe- 
ment, a  delay  in  bringing  the  action  may 
be  held  excusable.    Van  Hook  f.  Pendle- 
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ton,  (1846)  1  Blatchf.  187,  28  Fed.  Caja. 
No.  16,851;  Imperial  Chemical  Mfg.  Co. 
V,  Stein,  (CCA.  2d  Cir.  1896)  77  Fed. 
612,  45  U.  6.  App.  223,  23  C.  C  A.  353; 
Kittle  t?.  Hall,  (S.  D.  N.  Y.  1887)  29 
Fed.  608. 

Misrepresentation  by  defendant.—  If 
the  defendant  misrepresents  the  facts  con- 
stituting the  infringement  a  delay  in 
bringing  the  action  will  not  be  laches. 
Wortendyke  v.  White,  (1876)  2  B.  &  A. 
Pat.  Cas.  25,  30  Fed.  Cas.  No.  18,050. 

Insolvent  defendant  not  found. —  De- 
lay will  also  be  excusable  where  the  de- 
fendant was  insolvent  and  had  disap- 
peared. Huntington  Dry  Pulverizer  Co.  v. 
Newell  Universal  Mill  Co.,  (S.  D.  N.  Y. 
1899)  91  Fed.  661. 

Notice  to  infringers  excusing  delay. — 
If  the  notice  is  given  to  the  infringers 
and  the  complainant  is  pressed  by  num- 
erous other  engagements  a  delay  in  bring- 
ing the  action  may  be  excused.  Collig- 
non  f.  Hayes,  (N.  D.  N.  Y.  1881)  8  Fed. 
912. 

Such  delay  may  be  held  excusable  where 
the  infringer  has  been  seasonably  notified 
of  his  infringement.  Concord  v.  Norton, 
(C.  C.  Mass.  1883)  16  Fed.  477;  Kittle 
V.  Hall,  (S.  D.  N.  Y.  1887)  29  Fed.  608; 
Ballou  Shoe-Mach.  Co.  i*.  Dizer,  (C.  C. 
Mass.  1880)  85  Fed.  864;  Bradford  i\ 
Belknap  Motor  Co.,  (C.  C.  Me.  1900)  105 
Fed.  63. 

Negotiations  causing  delay. — Where  the 

Sarties  have  been  engaged  in  negotiations 
uring  the  period  of  delay,  such  delay 
will  t^  held  excusable.    National  Heeling- 


Maeh.  Co.  r.  Abbott,   (C  C.  Mass.  189£^) 
77  Fed.  462. 

Loss  of  letters  patent. — The  loss  of  the 
letters  patent,  however,  is  no  excuse 
for  a  delay  in  bringing  the  action,  amount- 
ing to  laches.  Cooper  r.  Mattheys,  ( 1842) 
5  Pa.  L.  J.  38,  6  Fed.  Cas.  No.  3,200. 

Poverty  of  plaintiff. —  The  poverty  of 
the  plaintiff  will  not  relieve  him  from 
laches  in  bringing  an  action  for  infringe- 
ment. Leggett  V.  Standard  Oil  Co., 
(1893)  149  U.  S.  287,  13  S.  Ct.  902,  37 
U.  S.   (L.  ed.)   737. 

In  Davis  f.  A.  H.  Reid  Creamery,  etc.. 
Supply  Co.,  (E.  D.  Pa.  1911)  187  Fed. 
157,  it  was  held  that  mere  delay  in  the 
bringing  of  a  suit  for  infringement  of  a 
patent,  where  it  was  because  of  the  in- 
ability of  the  owner  to  bear  the  expense 
of  the  litigation,  is  not  such  laches  as 
will  defeat  the  suit. 

Laches  against  assignee, —  The  laches  of 
the  patentee  may  be  set  up  against  the 
patentee's  assignee.  New  York  Grape 
Sugar  Co.  r.  Buffalo  Grape  Sugar  Co., 
(N.  D.  N.  Y.  1885)  24  Fed.  604;  Good- 
year r.  Honsinger,  (1867)  3  Fish.  Pat. 
Cas.  147,  10  Fed.  Cas.  No.  5,672. 

Test  of  laches. — The  defense  of  laches 
is  not  tested  by  time  alone.  Lapse  of 
time  may  be  w^  explained;  but,  on  the 
other  hand,  even  a  comparatively  short 
time  may  constitute  laches  when  the  con- 
duct of  the  slothful  is  such  as  to  induce 
others  in  good  faith  to  expend  money  and 
take  the  risks  of  enterprise.  General 
Electric  Co.  v.  Yost  Electric  Mfg.  Co.,  (N. 
D.  Ohio  1913)    208  Fed.  719. 


Sec.  4922.  [Suit  for  infringement  where  speoifloation  is  too  broad.] 

Whenever,  through  inadvertence,  accident,  or  mistake,  and  without  any 
willful  default  or  intent  to  defraud  or  mislead  the  public,  a  patentee  has, 
in  his  specification,  claimed  to  be  the  original  and  first  inventor,  or  discov- 
erer of  any  material  or  substantial  part  of  the  thing  patented,  of  which  he 
was  not  the  original  and  first  inventor  or  discoverer,  every  such  patentee,  his 
executors,  administrators,  and  assigns,  whether  of  the  whole  or  any  sec- 
tional interest  in  the  patent,  may  maintain  a  suit  at  law  or  in  equity,  for 
the  infringement  of  any  part  thereof,  which  was  bona  fide  his  own,  if  it  is 
a  material  and  substantial  part  of  the  thing  patented,  and  definitely  distin- 
guishable from  the  parts  claimed  without  right,  notwithstanding  the  specifi- 
cations may  embrace  more  than  that  of  which  the  patentee  was  the  first 
inventor  or  discoverer.  But  in  every  such  case  in  which  a  judgment  or 
decree  shall  be  rendered  for  the  plaintiff  no  costs  shall  be  recovered  unless 
the  proper  declaimer  has  been  entered  at  the  Patent-Ofiice  before  the  com- 
mencement of  the  suit.  But  no  patentee  shall  be  entitled  to  the  benefits 
of  this  section  if  he  has  unreasonably  neglected  or  delayed  to  enter  a  dis- 
claimer.   [jB.  S,] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  207. 

Application  of  statute. — This  section  ap-  while  other  independent  claims  infrin^- 
plies  to  a  suit  in  which  certain  claims  ment  of  which  is  alleged  are  held  invalid, 
of  a  patent  are  held  valid  and  infringed,       and  in  such  case  the  complainant  is  not 
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entitled  to  recofver  costs.  Qeneral  Electric 
Co.  V.  CrouBe-Hinds  Electric  Co.,  (N.  D. 
K  Y.  1906)  147  Fed.  718. 

When  disclaimer  may  be  made. —  Die- 
daimers  may  be  made  after  the  commence- 
ment of  the  suit  as  well  as  before.  Oage 
c.  Herring,  (1882)  107  U.  S.  040,  2  8.  Ct. 
819,  27  U.  8.  (L.  ed.)  601;  Sessions  v. 
Romadka,  (1892)  145  U.  S.  29,  12  8.  Ct. 
799,  36  U.  S.  ( L.  ed. )  609 ;  Hall  v.  Wiles, 
(1851)  2  Blatchf.  194,  11  Fed.  Cas.  No. 
5,964;  Burdett  v.  Estey,  (1878)  15 
Blatchf.  394,  4  Fed.  Cas.  No.  2,145; 
Christman  v.  Rumsey,  (1870)  17  Blatchf. 
148.  5  Fed.  Cas.  No.  2,704;  Schillinger 
r.  Gunther,  (1879)  17  Blatchf.  66,  21 
Fed.  Cas.  No.  12,458;  Matthews  r.  Spang- 
enberg,  (S.  D.  N.  Y.  1882)  19  Fed.  823; 
Tuck  r.  Bramhill,  (1868)  6  Blatchf. 
95,  24  Fed.  Cas.  No.  14,213;  Smead. 
V.  Union  Free  School  Dist,  (N.  D. 
S,  Y.  1890)  44  Fed.  614:  Hake  i\  Brown, 
(S.  D.  N.  Y.  1889)  37  Fed.  783;  Aiken  v. 
Dolan,  (1867)  3  Fish.  Pat.  Cas.  197,  1 
Fed.  Cas.  No.  110;  Libbev  v.  Mt.  Wash- 
ington Glass  Co.,  (C.  C.  Mass.  1886)  26 
Fed.  757. 

The  better  practice  is  to  require  such 
disclaimer  to  be  filed  before  Anal  de- 
cree. Suddard  v.  American  Motor  Co., 
(C.  C.  Mass.  1908)    163  Fed.  852. 

Effect  of  disclaimer  filed  after  com- 
mencement of  suit. —  Disclaimers  can  be 
made  as  well  after  as  before  the  com- 
mencement of  the  suit.  It  would  in  such 
case  be  the  duty  of  the  court  to  see 
that  the  defendant  was  not  injuriously 
surprised  and  to  impose  such  terms  as 
right  and  justice  might  require.  The 
question  of  unreasonable  delay  would  be 
open  for  the  consideration  of  the  court 
and  the  complainant  could  recover  no 
costs.  There  is  no  reason  for  turning  a 
party  out  of  court  to  renew  the  litiga- 
tion, after  filing  the  disclaimer,  thus  sub- 
jecting both  parties  to  the  delay  and  ex- 
pense which  must  necessarily  follow  and 
without  any  benefit  to  either.  Smith  v. 
Xichols,  (1874)  21  Wall.  112,  22  U.  S.  (L. 
ed.)  566. 

After  the  term  of  a  patent  has  expired 
it  is  too  late  to  file  a  disclaimer.  The 
suit  cannot  therefore  be  maintained  and 
the  bill  will  be  dismissed.  Vacuum  Oil 
Oo.  r.  Bufl'alo  Lubricating  Oil  Co.,  (N. 
D.  N.  Y.  1886)   23  Fed.  89L 

Disclaimer  after  decision  on  contested 
claims. — A  disclaimer  need  not  he  filed 
Qatil  the  court  has  passed  upon  the  con- 
tested claims.  Stutz  v.  Armstrong.  (W. 
D.  Pa.  1884)  20  Fed.  843;  Hake  r.  Brown, 
(S.  D.  X.  Y.  1889)  37  Fed.  783. 

Disclaimer  after  final  hearing. — In  a  suit 
in  equity  to  restrain  the  inf rmpfonient  of  a 
patent  where  the  owners  of  tlie  entire 
right  for  the  territory  within  whicli  the 
infringement  took  place  did  not  join  the 
nominal  plaintiffs  in  enterinp^  a  dis- 
claimer, but  there  was  no  evidence  that 


the  former  had  unreasonably  neglected 
to  disclaim,  nor  was  any  defense  set  up  in 
the  answer,  the  court  allowed  them  the 
opportunity  to  make  such  disclaimer  after 
the  final  hearing  in  order  to  the  rendition 
of  a  decree  for  the  plaintiffs.  Myers  r. 
Frame,  (1871)  8  Blatchf.  446,  17  Fed. 
Cas.  No.  9,991. 

But  after  a  suit  in  equity  for  infringe- 
ment has  been  heard  and  decided  upon  its 
merits,  the  plaintiff  cannot  file  a  dis- 
claimer in  court  or  introduce  new  evi^ 
dence  upon  that  or  any  subject  except  at  a 
rehearing  granted  by  the  court  upon  such 
terms  as  it  thinks  fit  to  impose.  Roemer 
V.  Bernheim,  (1889)  132  U.  S.  103,  10 
S.  Ct.  12,  33  U.  S.   (L.  ed.)  277. 

After  an  appeal  taken. — ^Where  an  ap- 

geal  is  taken  a  disclaimer  need  not  be 
led  until  the  Appellate  Court  has  de- 
cided upon  the  contested  claims.  Gage  v. 
Herring,  (1882)  107  U.  S.  640,  2  S.  Ct. 
819,  27  U.  S.  (L.  ed.)  601;  O'Reilly  t?. 
Morse,  (1853)  15  How.  62,  14  U.  S.  (L. 
ed.)  601;  Seymour  r.  McCormick,  (1866) 
19  How.  96,  15  U.  S.    (L.  ed.)    557. 

Necessity  to  unite  part  assignee  in  dis- 
claimer.—  If  the  assignee  has  assigned  his 
patent  in  part  and  a  joint  suit  is  brought 
m  equity  for  a  perpetual  injunction  a 
disclaimer  bv  the  patentee  alone  without 
the  assignee's  uniting  in  it  will  not  en- 
title the  parties  to  the  b^iefit  of  the  stat- 
ute. Wyeth  V.  Stone,  (1840)  1  Story  278, 
30  Fed.  Cas.  No.  18,107. 

Production  of  application  cohered  by 
disclaimer. — ^Where  there  is  a  disclaimer 
as  to  one  of  the  patents  sued  on,  of  mat- 
ter covered  by  another  application  of  the 
same  inventor  which  is  in  interference 
in  the  patent  office,  such  application, 
which  would  limit  with  exiustnesa  the 
measure  of  a  disclaimer,  is  a  proper  mat- 
ter for  the  consideration  of  the  court  when 
interpreting  the  patent,  and  if  the  com- 
plainant, who  presumably  can  do  so,  does 
not  furnish  a  copy  of  such  application,  a 
motion  for  a  preliminary  injunction  will 
be  denied.  National  Tvpoghaphic  Co.  r. 
New  York  Tvpograph  Co.,  (S.  D.  N.  Y. 
1891)    46  Fed.  114. 

When  disclaimer  is  not  shown  necessary. 
— A  contention  by  the  defendant  that  a 
suit  cannot  be  maintained  for  want  of  a 
disclaimer  by  the  plaintiff  of  certain 
claims,  embracing  things  of  which  he  was 
not  the  first  and  original  inventor,  will 
not  be  sustained  where  no  proof  has  been 
taken  to  show  that  the  claims  referred 
to  are  bad  for  the  reason  suggested,  or 
for  any  reason,  and  the  case  is  not  in  a 
condition  for  an  adjudication  in  respect 
to  those  claims.  Stutz  v.  Armstrong,  ( W. 
D.  Pa.  1884)  20  Fed.  843. 

Sufficient  allegation  of  making  dis- 
claimer.— An  allegation  in  a  declaration 
in  an  action  at  law  for  the  infringement 
of  a  patent,  that  disclaimers  were  duly 
and  legally  executed  in  writing  and  ac- 
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cepted  by  the  commissioner^  i8  sufficient 
to  enable  the  plaintiff  to  give  evidence  of 
being  executed  conformably  to  the  requi- 
sites of  the  statute  without  setting  forth 
any  ingredient  to  their  due  execution. 
Van  Hook  v.  Wood,  (1845)  28  Fed.  Cas. 
No.    16,854. 

The  defense  of  unreasonable  neglect  or 
delay  to  file  a  disclaimer  of  one  of  the 
claims  of  plaintiff's  patent  cannot  be  made 
in  a  suit  m  equity  to  restrain  an  infringe- 
ment where  the  defense  is  not  set  up  in 
the  defendant's  answer.  Burden  v.  Corn- 
ing, (ISW)  2  Fish.  Pat.  Cas.  477,  4  Fed. 
Cas.  No.   2,143. 

Inference  of  delay  repelled. — The  grant- 
ing of  a  patent  or  a  reissue  including  a 
claim  objected  to  and  a  decision  of  the 
Circuit  Court  upholding  its  validity,  repel 
any  inference  of  unreasonable  delay  in 
making  a  disclaimer;  in  such  case  the 
plaintiff  is  not  bound  to  disclaim  until 
after  a  decision  of  the  highest  court. 
Gage  V.  Herring,  (1882)  107  U.  S.  640,  2 
S.  Ct.  819,  27  U.  S.  (L.  ed.)  601;  O'Reilly 
V.  Morse,  (1853)  15  How.  62,  14  U.  S. 
(Lv  ed.)  601;  Seymour  r.  McCormick, 
(1856)  19  How.  96,  15  U.  S.  (L.  ed.) 
667. 

The  effect  of  delaying  a  disclaimer  until 
after  the  commencement  of  the  suit  goes 
only  to  the  recovery  of  costs.  Sessions  v. 
Romadka,  (1892)  145  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  ed.)  609. 

Costs  in  trial  court  only. —  The  pro- 
vision of  this  section  and  R.  S.  sec.  973, 
title  Costs,  vol.  2,  p.  640,  that  when 
judgment  or  decree  is  rendered  for  the 
plaintiff  or  complainant  in  any  suit  at 
law  or  in  equity  for  infringement  or  part 
of  a  patent,  etc.,  no  costs  shall  be  recov- 
ered unless  the  proper  disclaimer  .was 
entered  in  the  patent  office  before  the 
suit  was  brought,  applies  only  to  costs  in 
the  trial  court,  and  not  to  costs  on  appeal, 
the  allowance  or  refusal  of  which  is  to 
be  determined  by  the  appellate  court  in 
view  of  the  special  circumstances  of  the 
case.  Where  the  court  below  denied  all 
relief  and  dismissed  the  bill,  which  action 
was  reversed  on  appeal  as  to  certain 
claims  of  the  patent,  complainant  will  be 
awarded  costs  in  the  appellate  court. 
Kahn  v.  Starrels,  (C.  C.  A.  3d  Cir.  1905) 
136  Fed.  597,  69  C.  C.  A.  371;  Johnson 
V.  Foos  Mfg.  Co.,  (C.  C.  A.  6th  Cir.  1906) 
141  Fed.  73,  72  C.  C.  A.  105. 

Costs  where  claims  are  abandoned  by 
laches. —  The  statute  denying  costs  in  pat- 
ent cases,  unless  a  disclaimer  is  entered 
at  the  patent  office  before  the  commence- 


ment of  the  suit,  is,  by  its  terms,  appli- 
cable only  to  patents  in  Tfrhich  the  pat- 
entee has  in  his  specification  claimed  to 
be  the  original  and  first  inventor  of  sub- 
stantial parts  of  the  thing  patented  of 
which  he  was  not  such  inventor.  Where, 
therefore,  the  orator  did  not  abandon  the 
new  and  expanded  claims  of  his  reissue 
on  that  ground,  but  because  of  his  laches 
in  applying  for  the  reissue,  the  statute 
does  not  apply  and  a  decree  will  be 
granted  without  reouiring  a  disclaimer 
or  denying  costs.  Mundy  i\  Lidgerwood 
Mfg.  Co.,  (S.  D.  N.  Y.  1884)  20  Fed. 
191. 

Costs  where  disclaimer  was  not  neces- 
sary.—  Where  the  question  presented  for 
decision  was  whether,  notwithstanding  a 
disclaimer  of  one  of  the  divisions  of  a  re- 
issued patent,  the  other  divisions  of  the 
reissue  should  be  sustained,  the  statute  as 
to  costs  after  a  disclaimer  has  no  applica- 
tion to  the  suit.  Elastic  Fabrics  Co.  t?. 
Smith,  (1879)  100  U.  S.  110,  25  U.  S. 
(L.  ed.)   547. 

Where  there  is  nothing  to  show  that 
any  claims  in  the  patent  needed  to  be 
disclaimed  under  the  statutory  provisions, 
and  the  court  had  not  been  asked  to  pass 
on  any  claims  except  the  first  one,  to 
which  the  issues  were  limited,  it  is  not 
the  duty  of  the  court  to  withhold  the 
complainant's  costs  because  the  complain- 
ant had  not  entered  a  disclaimer.  Game- 
well  Fire-Alarm  Tel.  Co.  v.  Municipal 
Signal  Co.,  (C.  C.  A.  1st  Cir.  1896)  77 
Fed.  490,  33  U.  S.  App.  714,  28  C.  C.  A. 
250. 

Revised  Statutes  sec.  973,  title  Costs, 
vol.  2,  p.  640,  providing  that  costs  shall 
not  be  recoverable  when  a  decree  is  entered 
for  infringement  of  part  of  a  patent, 
where  the  patentee  has  claimed  to  be  the 
inventor  of  a  material  part  of  the  thing 
patented,  of  which  he  was  not  the  inventor 
unless  a  disclaimer  was  entered  prior  to 
the  bringing  of  the  suit,  applies  only 
where  a  disclaimer  is  necessary  to  save 
the  patent.  National  Electric  Signaling 
Co.  V.  Dp  Forest  Wireless  Tel.  Co.,  (S.  D. 
N.  Y.  1905)   140  Fed.  449. 

Claims  not  in  issue. —  This  statute,  de- 
claring that  if  a  patentee  has  claimed  too 
much  in  any  part  of  his  patent  he  shall 
not  recover  costs,  does  not  mean  that 
claims  not  in  issue  should  be  contested  for 
the  mere  purpose  of  settling  the  costs. 
More  expense  might  be  incurred  in  such  a 
mode  of  trial  than  depended  upon  the  main 
issue.  American  Bell  Telephone  Co.  v. 
Spencer,   (C.  C.  Mass.  1881)    8  Fed.  509. 


Sec.  2.  [Trial  by  jury  of  questions  of  fact  in  equity  oases.]  That  said 
courts,  when  sitting  in  equity  for  the  trial  of  patent  causes,  may  impanel 
a  jury  of  not  less  than  five  and  not  more  than  twelve  persons,  subject  to 
such  general  rules  in  the  premises  as  may,  from  time  to  time,  be  made  by 
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the  Supreme  Court,  and  submit  to  them  such  questions  of  fact  arising  in 
such  cause  as  such  circuit  court  shall  deem  expedient ;  and  the  verdict  of 
such  jury  shall  be  treated  and  proceeded  upon  in  the  same  manner  and 
with  the  same  effect  as  in  the  cases  of  issues  sent  from  chancery  to  a  court 
of  law  and  returned  with  such  findings.     [18  Stat.  L.  315,] 

This  18  from  the  Act  of  Feb.  16,  1876,  ch.  77,  entitled  "An  Act  to  facilitate  the  dis- 
position of  cases  in  the  Supreme  Court  of  the  United  States,  and  for  other  purposes." 

The  "  said  courts  "  mentioned  in  this  section  were  the  circuit  courts  of  the  United 
States,  mentioned  in  the  previous  section  of  the  Act.  By  the  Judicial  Code,  sees.  289- 
291,  the  circuit  courts  were  abolished  and  their  powers  and  duties  conferred  on  the 
district  courts.    See  Judictary,  vol.  5,  pp.  1082,  1083. 


Discretionary. —  It  is  entirely  within 
the  discretion  of  the  court  whether  it  will 
order  issues  to  the  jury  or  a  trial  at  law, 
and  a  jury  trial  of  the  issues  will  be 
refused  if  the  questions  are  free  from 
doubt  or  if  they  can  be  more  properly 
determined  by  the  court.  Keyes  r.  Pueblo 
Smelting,  etc.,  Co.,  (C.  C.  Colo.  1887) 
31  Fed.  560;  Goodyear  v.  Day,  (1852)  10 
Fed.  Gas.  No.  5,566;  Brooks  r.  Norcross, 
(1851)  2  Fish.  Pat.  Cas.  661,  4  Fed.  Cas. 
No.  1,957 ;  Van  Hook  i?.  Pendleton,  ( 1846 ) 
1  Blatchf.  187,  28  Fed.  Cas.  No.  16,851. 

ReaBona  for  jury. — When  the  facts  in 
the  case  are  examined,  if  the  conscience 
of  the  court  is  in  such  doubt  as  to  need 
the  verdict  and  advice  of  the  jury  on  any 
particular  fact  it  will  obtain   it  for  its 


own  aid;  but  it  cannot  be  on  account  of 
a  request  by  a  party,  or  on  the  whole 
question  of  infringement,  involving  law 
as  well  as  fact;  or  of  the  validity  of 
plaintiff's  patent  under  every  objection 
which  may  be  urged  against  it  by  in- 
genuity and  research.  Brooks  v.  Norcross, 
(1851)  2  Fish.  Pat.  Cas.  661,  4  Fed.  Cas. 
No.  1,957. 

Conclusiveness  of  verdict. — A  verdict  of 
the  jury  is  entitled  to  great  weight,  but 
is  not  conclusive.  Sickels  r.  Youngs, 
(1855)  3  Blatchf.  293,  22  Fed.  Cas.  No. 
12,838;  Brooks  v.  Bicknell,  (1845)  4  Mc- 
Lean 70,  4  Fed.  Cas.  No.  1,946;  Ely  v. 
Monson,  etc.,  Mfg.  Co.,  (1860)  4  Fish. 
Pat.  Ca«.  64,  8  Fed.  Cas.  No.  4,431. 


An  Act  To  provide  additional  protection  for  owners  of  patents  of  the 

United  States,  and  for  other  purposes. 

[Act  of  June  25,  1910,  ch,  423,  36  Stat.  L.  851.] 

[Recovery  for  unlicensed  use  of  patent  by  United  States — claims  barred 
^defenses  allowed  —  patents  by  government  employees.]  That  when- 
ever an  invention  described  in  and  covered  by  a  patent  of  the  United  States 
shall  hereafter  be  used  by  the  United  States  without  license  of  the  owner 
thereof  or  lawful  right  to  use  the  same,  such  owner  may  recover  reasonable 
compensation  for  such  use  by  suit  in  the  Court  of  Claims :  Provided,  how- 
ever, That  said  Court  of  Claims  shall  not  entertain  a  suit  or  reward  com- 
pensation under  the  provisions  of  this  Act  where  the  claim  for  compensa- 
tion is  based  on  the  use  by  the  United  States  of  any  article  heretofore 
owned,  leased,  used  by,  or  in  the  possession  of  the  United  States :  Provided 
further.  That  in  any  such  suit  the  United  States  may  avail  itself  of  any  and 
all  defenses,  general  or  special,  which  might  be  pleaded  by  a  defendant  in  an 
action  for  infringement,  as  set  forth  in  Title  Sixty  of  the  Revised  Statutes, 
OP  otherwise :  And  provided  further,  That  the  benefits  of  this  Act  shall  not 
inure  to  any  patentee,  who,  when  he  makes  such  claim  is  in  the  employ- 
ment OP  service  of  the  Government  of  the  United  States ;  or  the  assignee  of 
any  such  patentee;  nor  shall  this  Act  apply  to  any  device  discovered  or 
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invented  by  such  employee  during  the  time  of  his  employment'  or  service. 
[36  Stat.  L.  851.] 


Conatruction.— "  The  situation  prior  to 
the  passage  of  the  act  of  1910  was  this: 
Where  it  was  asserted  that  an  officer  of 
the  government  had  infringed  a  patent 
right  belonging  to  another  —  in  other 
words,  had  taken  his  property  for  the 
benefit  of  the  government  —  the  power  to 
sue  the  United  States  for  redress  did  not 
obtain  unless  from  the  proof  it  was  estab- 
lished that  a  contract  to  pay  could  be 
implied  —  that  is  to  say,  that  no  right 
of  action  existed  against  the  Ignited  States 
for  a  mere  act  of  wrongdoing  by  its 
officers.  Evidently  inspired  by  the  in- 
justice of  this  rule  as  applied* to  rights 
of  the  character  of  those  embraced  by  pat- 
ents, because  of  the  frequent  possibility 
of  their  infringement  by  the  acts  of 
officers  under  circumstances  which  would 
not  justify  the  implication  of  a  contract, 
the  intention  of  the  statute  to  create  a 
remedy  for  this  condition  is  illustrated 
by  the  declaration  in  the  title  that  the 
statute  was  enacted  *  to  provide  additional 
protection  for  owners  of  patents.*  To 
secure  this  end,  in  comprehensive  terms 
the  statute  provides  that  whenever  an 
invention  described  in  and  covered  by  a 
patent  of  the  United  States  '  shall  here- 
after be  used  by  the  United  States  with- 
out license  of  the  owner  thereof  or  lawful 
right  to  use  the  same,  such  owner  may 
recover  reasonable  compensation  for  such 
use  by  suit  in  the  Court  of  Claims.'  That 
is  to  say,  it  adds  to  the  right  to  sue  the 
United  States  in  the  Court  of  Claims  al- 
ready conferred  when  contract  relations 
exist  the  right  to  sue  even  although  no 
element  of  contract  is  present.  And  to 
render  the  power  thus  conferred  efficacious 
the  statute  endows  any  owner  of  a  patent 
with  the  right  to  establish  contradictorily 
with  the  United  States  the  truth  of  his 
belief  that  his  rights  have  been  in  whole 
or  in  part  appropriated  by  an  officer  of 
the  United  States,  and  if  he  does  so 
establish  such  appropriation  that  the 
I'nited  States  shall  be  considered  as  hav- 
ing ratified  the  act  of  the  officer  and  be 
treated  as  responsible  pecuniarily  for  the 
consequences.  These  results  of  the  stat- 
ute are  the  obvious  consequences  of  the 
power  which  it  confers  upon  the  patentee 
to  seek  redress  in  the  Court  of  Claims 
for  any  injury  which  he  asserts  may 
have  been  inflicted  upon  him  by  the  un- 
warranted use  of  his  patented  invention 
and  the  nature  and  character  of  the  de- 
fences which  the  statute  prescribes  may 
be  made  by  the  United  States  to  such  an 
action  when  brought.  The  adoption  by 
the  Ignited  States  of  the  wrongful  act  of 
an  officer  is  of  course  an  adoption  of  the 


act  when  and  as  committed,  and  causes 
such  act  of  the  officer  to  be,  in  virtue  of 
the  statute,  a.  rightful  appropriation  by 
the  government,  for  which  compensation 
is  provided.  In  substance,  therefore,  in 
view  of  the  public  nature  of  the  subjects 
with  which  the  patents  in  question  are 
concerned  and  the  undoubted  authority  of 
the  United  States  as  to  such  subjects  to 
exert  the  power  of  eminent  domain,  the 
statute,  looking  at  the  substance  of  things, 
provides  for  the  appropriation  of  a  license 
to  use  the  inventions,  the  appropriation 
thus  made  being  sanctioned  by  the  means 
of  compensation  for  which  the  statute  pro- 
vides." Crozier  v.  Fried.  Krupp  Aktien- 
gesellschaft,  (1912)  224  U.  S.  2»0,  32 
S.  Ct.  488,  56  U.  S.  (L.  ed.)  771. 

Governmental  use. —  Governmental  use 
is  not  excepted  from  the  exclusive  pro- 
prietarv  rights  given  to  the  patentee. 
Firth -Sterling  Steel  Co.  r.  Bethlehem 
Steel  Co.,  (E.  D.  Pa.  1914)  218  Fed.  755, 
wlierein  the  defendant  urged  that  the  pat- 
ent in  suit,  if  infringed,  could  be  infringed 
with  impuntty  because  the  defendant  had 
contracted  with  the  War  Department  to 
infringe  it.  The  court  said:  "The  argu- 
ment based  up<m  the  ruling  in  Crozier 
V.  Fried.  Krupp  Aktiengesellschaft, 
[1912]  224  U.  S.  290,  32  S.  Ct.  488,  56 
U.  S.  (L.  ed.)  771,  ignores  the  distinction 
that  the  right  of  action  given  by  the  ax;t 
of  1910  against  the  government  does  not 
grant  immunity  to  any  private  trespasser 
upon  the  rights  of  patentees.  The  Bethle- 
hem Steel  Company,  and  not  the  United 
States,  is  the  defendant  here,  and  to  say 
that,  because  of  the .  government  use  of 
these  projectiles,  the  plaintiff  is  deprived 
of  a  remedy  for  w^rongs  done  it  is  to  con- 
fuse the  power  to  issue  writs  of  injunction 
with  the  exercise  of  the  discretion  of  the 
courts  in  their  issue.  The  distinction 
also  between  legal  rights  and  particular 
forms  of  remedy,  legal  or  equitable,  should 
nob  be  lost  sight  of.  We  cannot  too 
clearly  keep  before  us  the  thought  that 
equitable  relief  is  always  of  grace  and 
never  of  right,  unless  given  by  act  of  Con- 
gress, as  well  as  the  thought  that  all  legal 
rights  are  to  be  kept  inviolate.  The  plain- 
tiff can  be  accorded  its  full  legal  rights 
without  in  any  way  interfering  with  the 
work  of  the  army  or  the  navy." 

Where  a  claim  for  the  recovery  of  com- 
pensation by  the  owner  of  an  invention 
used  by  the  government,  arose  prior  to  the 
enactment  of  this  statute,  it  must  be  de- 
cided without  reference  to  the  act.  Curved 
Electrotvpe  Plate  Co.  v.  U.  S.,  (1916)  60 
Ct.  CI.  258. 
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VI.   DESIGN  PATENTS 


Sec.  4929.  [Patents  for  designs  authorized.]  Any  person  who  has 
invented  any  new,  original,  and  ornamental  design  for  an  article  of  manu- 
facture, not  known  or  used  by  others  in  this  country  before  his  invention 
thereof,  and  not  patented  or  described  in  any  printed  publication  in  this 
or  any  foreign  country  before  his  invention  thereof,  or  more  than  two  years 
prior  to  his  application,  and  not  in  public  use  or  on  sale  in  thia  country 
for  more  than  two  years  prior  to  his  application,  unless  the  same  is  proved 
to  have  been  abandoned,  may,  upon  payment  of  the  fees  required  by  law 
and  other  due  proceedings  had,  the  same  as  in  cases  of  inventions  or  dis- 
coveries covered  by  section  forty-eight  hundred  and  eighty-six,  obtain  a 
patent  therefor.     [B.  8,] 

Thig  section  was  amended  to  read  as  above  by  the  Act  of  May  9,  1902,  ch.  783,  32  Stat. 
Ih  193.    The  section  was  origin«Uy  as  f oUows : 

"SEa  4929.  Any  person  who,  by  his  own  industry,  genius,  efforts,  and  expense,  has 
invented  and  produced  any  new  and  original  design  lor  a  mfuiufacture,  bust,  statue,  alto- 
relievo,  or  bas-relief;  any  new  and  original  design  for  the  printing  of  woolen,  silk,  cotton, 
or  other  faisrics;  any  new  and  original  impression,  ornament,  patent,  print,  or  picture 
to  be  printed,  painted,  cast,  or  otherwise  placed  on  or  worked  into  any  article  of  manu- 
facture; or  any  new,  useful,  and  original  shape  or  configuration  of  any  article  of  manu- 
facture, the  same  not  having  been  known  or  used  by  others  before  his  invention  or 
production  thereof,  or  patented  or  described  in  any  printed  publication,  may,  upon 
payment  of  the  fee  prescribed,  and  other  due  proceedings  had  the  same  as  in  cases  of 
mventions  or  discoveries,  obtain  a  patent  therefor."  Act  of  July  8,  1870,  ch.  230,  16 
SUt  L.  209. 


Intent  of  section. — ^The  intention  of  Ck)n- 
gress  by  the  Acts  granting  design  patents 
was  to  encourage  the  decorative  arts. 
Utility  is  lot  contemplated,  but  appear- 
ance. Gorham  Mfg.  Co.  v.  White,  (1872) 
14  Wall.  511,  20  U.  S.  (L.  ed.)  731; 
Westinghouse  Electric,  etc.,  Co.  r.  Tri- 
umph Electric  Co.,  (C.  C.  A.  6th  Cir.  1899) 
97  Fed.  99,  38  C.  C.  A.  65 ;  Star  Bucket 
Pump  Co.  r.  Butler  Mfg.  Co.,  (W.  D.  Mo. 
1912)  198  Fed.  857, 

Subject  matter  af  design  patent. —  The 
design  law  was  intended  to  encourage  the 
decorative  arts  and  therefore  deals  with 
the  appearance,  rather  than  the  structure, 
ases  or  functions  of  the  article.  Ashley  t?. 
Weeks-Numan  Co.,  (C.  C.  A.  2d  Cir.  1915) 
220  Fed.  899,  136  C.  C.  A.  465. 

In  a  design  patent  the  appearance  is  the 
subject  matter  of  the  patent,  and  the  ap- 
pearance is  none  the  less  patentable  be- 
cause a  mechanical  function  is  involved. 
The  patentability  of  a  design  is  deter- 
mined by  its  appeal  to  the  eyes  and  not  by 
the  presence  or  absence  of  a  mechanical 
function.  Ashley  v.  Weeks-Numan  Co., 
IC.  C.  A.  2d  Cir.  1915)  220  Fed.  899,  136 
C.  C.  A.  465. 

Design  patents  are  not  restricted  to  the 
material  upon  which  the  design  may  be 
imposed.  Thus  where  a  patentee  manu- 
factures its  designs  in  sterling  silver,  the 
manufacture  of  the  same  design  in  plated 
▼are  was  held  to  be  an  infringement. 
Dominick  v.  R.  Wallace,  etc.,  Mfg.  Co.,  (0. 
C.  A.  6th  Cir.  1913)  209  Fed.  223,  126 
C.  C.  A.  317. 


Necessity  of  invention. — The  exercise  of 
the  inventive  faculty  is  just  as  essential 
to  the  validity  of  a  design  patent  as  it  is 
to  the  validity  of  a  patent  for  any  kind 
of  mechanical  device.  Smith  i\  Whitman 
Saddle  Co.,  (1893)  148  U.  S.  674,  13  8. 
Ct.  768,  37  U.  S.  (L.  ed.)  606;  Hammond 
r.  Stockton  Combined  Harvester,  etc., 
Works,  (C.  C.  A.  9th  Cir.  1895)  70  Fed. 
716,  44  U.  S.  App.  106,  17  C.  C.  A.  356  j 
Myers  v.  Sternheim,  (C.  C.  A.  9th  Cir. 
1899)  97  Fed.  625,  38  C.  C.  A.  345.  My- 
gatt  17.  M.  Schauffer-Flaum  Co.,  (C.  C.  A. 
2d  Cir.  1911)  191  Fed.  836,  112  C.  C.  A. 
350;  Charles  Boldt  Co.  v.  Turner  Bros. 
Co.,  (C.  C.  A.  7th  Cir.  1912)  199  Fed. 
139,  117  C.  C.  A.  621. 

In  Baker,  etc.,  Co.  v.  N.  D.  Cass  Co., 
(C.  C.  A.  2d  Cir.  1915)  220  Fed.  918,  136 
C.  C.  A.  484,  the  court,  on  the  question  of 
patentable  novelty  in  an  ornamental  de- 
sign for  use  on  toy  chai^acter  blocks,  said: 
"  The  facts  therefore  present  this  question 
of  law :  Does  it  amount  to  Mvention,  from 
the  point  of  view  of  a  design  patent,  to 
use  for  a  particular  purpose  an  atrticle 
which  had  previously  been  manufactured, 
used,  and  sold  for  any  purpose  for  which 
it  was  adapted,  where  there  was  no  change 
in  the  form,  size,  shape,  design,  appear- 
ance, or  material  of  the  article?  We  feel 
obliged  to  answer  the  question  in  the 
negative.  To  entitle  a  party  to  a  design 
patent  there  must  be  an  exercise  of  the 
inventive  faculty.  It  must  be  borne  in 
mind  that  a  design  need  not  be  useful  in 
the  sense  that  a  machine  or  a  process  is 
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useful.  It  must  be  ornifte;  it  must  appeal 
to  the  eye  of  the  beholder.  The  inventor 
of  a  design  entitled  to  the  protection  of  a 
patent  must  produce  a  result  akin  to  that 
produced  by  the  artist  or  sculptor.  Hi.s 
design  must  be  new,  and  it  must  be  beauti- 
ful and  attractive.  What  is  it,  then,  that 
Baker  has  invented?  He  says  it  is  an 
ornamental  design  for  a  set  of  character 
blocks.  It  certainly  is  not  for  wooden 
block  letters,  for  these  were  unquestion- 
ably old.  It  cannot  be  for  placing  the 
letters  in  their  natural  sequence  from 
A  to  Z,  for  this  is  the  natural  and 
usual  arrangement.  So,  too.  the  obvious 
arrangement  of  figrures  is  from  1  to  9  and 
zero.  The  complainant  emphasizes  the 
statement  that  these  blocks  are  toys  de- 
signed for  children,  and  bases  thereon  an 
argument  that  novelty  and  invention  may 
be  predicated  of  that  fact.  The  patent 
says  nothing  a«  to  the  use  to  w^hich  the 
blocks  are  to  he  applied;  but  if  it  had 
done  HO,  it  can  hardly  be  maintained  that 
a  device  otherwise  unpatentable  becomes 
an  invention  because  it  is  to  be  used  by 
children.  If  this  were  so,  infringement 
would  depend  upon  the  age  of  the  user. 
In  this  case  Mr.  Baker  created  no  new 
device  or  form.  He.  simply  at  the  best 
applied  an  old  or  existing  device  or  form 
to  a  new  use." 

A  design  patent  must  involve  invention 
but  its  validity  will  not  be  negatived  by 
combined  features  that  are  separately  old 
or  by  features  that  are  separately  found 
in  other  articles  of  the  same  class!  Bush, 
etc.,  Piano  Co.  r.  Becker,  (S.  D.  N.  Y. 
1913)  209  Fed.  233. 

It  is  essential  to  the  validity  of  a  de- 
sign patent  that  originality  and  the  ex- 
ercise of  the  inventive  facultv  are  dis- 
played. Collender  r.  Griffith, '{1873)  11 
Blatchf.  212.  6  Fe<l.  ('as.  No.  3,000; 
Pelouze  Scale,  etc..  Co.  r.  American  Cut- 
lery Co..  (C.  C.  A.  7th  Cir.  1900)  102 
Fed.  916,  43  C.  C.  A.  52;  Carv  Mfg.  Co.  r. 
Neal,  (C.  C.  A.  2d  Cir.  1899)  98  Fed.  617. 
39  C.  C.  A.  189;  Krick  r.  Jansen,  (S.  D. 
N.  Y.  1894)  59  Fed.  364;  Eagle  Pencil 
Co.  r.  American  Lead  Pencil  Co.,  (S.  D. 
N.  Y.  1892)  53  Fed.  388;  Osborn  v.  Judd, 
(S.  D.  X.  Y.  1886)  29  Fed.  96;  Matter 
of  NiedringhauB.  (1875)  2  MacArthur  (D. 
C.)    149. 

In  order  to  decide  that  a  design  is  un- 
patentable, it  is  not  necessary  to  find  that 
it  infringes  an  earlier  one;  for,  to  entitle 
an  applicant  to  the  bcmefit  of  the  Design 
Act,  there  must  be  an  exercise  of  the  in- 
ventive facultv.  In  re  Schraubstadter, 
(1905)  26  App\  Caa.  (D.  C.)  331. 

Originality  and  the  exercise  of  the  in- 
ventive faculty  are  as  essential  to  give 
validity  to  a  patent  for  a  design  as  for  a 
mechanical  invention.  General  Gaslight 
Co.  V.  Matchless  Mfg.  Co.,  (S.  D.  N.  Y. 
1904)   129  Fed.  137. 

A  valid  design  ])atc'nt  demands,  as  has 
uniformlv  Iwcn  held,  an  exercise  of  the  in- 


ventive facultv  the  same  as  a  mechani<fal 
patent.  The  design,  however,  thus  in- 
vented must  be  not  only  new  and  original, 
but  ornamental.  It  must'  exhibit  some- 
thing which  appeals  to  the  aesthetic 
faculty  of  the  observer.  Rose  Mfg.  Co. 
f.  E.  .V  Whitehouse  Mfg.  Co.,  (D.  C.  N.  J. 
1913)  201  Fed.  026. 

Sufficiency  of  invention. —  The  fact  that 
a  design  patent  produces  a  new  and 
pleasing  design,  by  which  the  value  of  the 
object  to  which  it  is  to  be  applied  is  in- 
creased, is  sufficient  to  satisfy  the  require- 
ment of  invention  and  novelty.  Smith  r. 
Steuart,  (E.  D.  Pa.  1893)  55  Fed.  481; 
Untermever  r.  Freund,  (S.  D.  N.  Y.  1889) 
37  Fed.  342. 

In  the  following  cases  the  designs  con- 
sidered were  held  to  involve  invention : 
Caldwell  v.  Powell,  (C.  €.  A.  3d  Cir. 
1896)  73  Fed.  488,  39  U.  S.  App.  214,  19 
C.  C.  A.  592;  Stewart  r.  Smith,  (C.  C.  A. 
3d  Cir.  1893)  58  Fed.  580,  17  U.  S.  App. 
217,  7  C.  C.  A.  380;  Anderson  r.  Monroe, 
(\V.  D.  Pa.  1893)  55  Fed.  396;  AnderMm 
r.  Saint,  (W.  D.  Pa.  1891)  4«  Fed.  760; 
Eclipse  Mfg.  Co.  v.  Adkins,  (N.  D.  lU. 
1890)   44  Fed.  280. 

An  appearance  or  color,  beautiful  in 
itself,  resulting  from  the  common  efforts 
of  those  ordinarily  skilled  in  a  particular 
art,  as  in  the  case  of  workers  in  enamel, 
is  not  a  subject  for  a  design  patent.  Mat- 
ter of  Niedringhaus,  (1875)  2  MacArthur 
(D.  C.)   149. 

Color  constitutes  no  element  of  a  design 
patent.  Star  Bucket  Pump  Co.  r.  Butler 
Mfg.  Co.,  (\V.  D.  Mo.  1912)   198  Fed.  857. 

Mechanical  skill —  It  in  not  sufficient  to 
support  a  design  patent  that  mere  me- 
chanical skill  is  shown.  Northrup  t*. 
Adams,  (1877)  2  B.  &  A.  Pat.  Cas.  667, 
18  Fed.  Cas.  No.  10,328;  Buffalo  Spe- 
cialty Co.  r.  Art  Bra.^s  Co.,  (S.  D.  N.  Y. 
1912")  202  Fed.  760. 

Novelty. —  The  design  must  be  new  and 
original,  and  not  a  copv  or  any  imitation. 
Foster  r.  Crossin,  (C.'C.  R.  I.  1890)  44 
Fed.  62. 

Originality  and  the  exercise  of  <the  in- 
ventive faculty  are  as  essential  to  give 
validity  to  a  patent  for  a  design  as  for  a 
mechanical  invention.  General  Gaslight 
Co.  r.  Matchless  Mfg.  Co.,  (S.  D.  N.  Y. 
1904)  131  Fed.  137;  Weisgerber  v.  Clow- 
ney,   (C.  C.  N.  J.  1904)    131  Fed.  477. 

This  requirement,  however,  does  not  pre- 
clude the  selection  and  adaptation  of  an 
existing  form,  provided  it  is  more  than 
the  exercise  of  the  imitative  faculty  and 
the  result  is  in  effect  a  new  creation  pro- 
ducing a  different  effect  on  the  eye  of  the 
ordinary  observer..  Phoenix  Knitting 
Works  V.  Grushlaw,  (E.  D.  Pa.  1910)  181 
Fed.  166. 

There  is  no  novelty  in  a  transfer  of  a 
design  to  a  new  article  of  substance.  Ca- 
hoone  Barnet  Mfg.  Co.  i?.  Rubber,  etc., 
Harness  Co.,   (C.  C.  N.  J.  1891)    45  Fed. 
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582;  Kew  York  Belting,  etc.,  Co.  i\  New 
Jersey  Car-Spring,  etc.,  Co.,  (S.  D.  N.  Y. 

1887)  30  Fed.  785. 

Amount  of  novelty. —  Unlike  the  case  of 
mechanical  contrivances,  the  change  or 
omission  or  addition  of  a  few  minor  de- 
tails of  ornamentation  in  a  design,  even 
though  ornamentation  may  depend  on  the 
harmonious  blending  of  numerous  details, 
will  not  justify  the  multiplication  of  de- 
sign patents,  even  though  one  design  may 
readily  be  distinguished  from  another  by 
some  one  or  more  features.  In  re  Free- ' 
man,  (1904)  23  App.  Cas.  (D.  C.)  226. 

The  amount  of  novelty  in  a  design 
patent  is  immaterial,  if  the  design  differs 
from  those  theretofore  in  existence  suffi- 
ciently to  appear  different  to  ordinary  ob- 
servers. Reaway  r.  Ohio  Stove  Co.,  (S.  D. 
Ohio  1889)  38  Fed.  582;  Kraus  i;.  Fitz- 
patrick,  (S.  D.  N.  Y.  1888)  34  Fed.  39. 

A  harmonious  design  impressing  the  eye 
different  from  anything  preceding  it,  is 
sufficient  novelty  for  the  issuance  of  a 
design  patent.  Britton  v.  White  Mfg.  Co., 
(C.  C.  Conn.  1894)  61  Fed.  93  j  Stewart  r. 
Smith,  (C.  C.  A.  3d  Cir.  1893)  58  Fed. 
580,  17  U.  S.  App.  217,  C.  C.  A.  380;  Un- 
tenneyer  r.  Freund,  (C.  C.  A.  2d  Cir. 
1893)  58  Fed.  205,  20  U.  S.  App.  32,  7 
C.  C.  A.  183;  Smith  r.  Stewart,  (E.  D. 
Pa.  1893)  55  Fed.  481;  Anderson  i\  Mon- 
roe, (W.  D.  Pa.  1893)  55  Fed.  396;  Streat 
r.  Simpson,  (S.  D.  N.  Y.  1893)  53  Fed. 
358;  Paine  v.  Snowden,  (C.  C.  A.  3d  Cir. 
1892)  50  Fed.  776,  3  U.  S.  App.  122,  1 
C.  C.  A.  661 ;  New  York  Belting,  etc.,  Co. 
f.  New  Jersey  Car-Spring  Co.,  (S.  D.  N. 
Y.  1891)  48  Fed.  556;  Anderson  f.  Saint, 
(W.  D.  Pa.  1891)  46  Fed.  760;  Stearns  r. 
Beard,  (N.  D.  X.  Y.  1891)  46  Fed.  193; 
Conde  r.  Valkenburgh,  (N.  D.  N.  Y.  1890) 
39  Fed.  788;  Whitman  Saddle  Co.  v. 
Smith,  (C.  C.  Conn.  1889)  38  Fed.  414; 
Eclipse  Mfg.   Co.    t*.   Adkins,    (N.  D.   111. 

1888)  36  Fed.  654;  Meers  v.  Kelly,  (S.  D. 
N.  Y.  1887).  31  Fed.  153;  Foster  v.  Cros- 
8in,  (C.  C.  R.  I.  1885)  23  Fed.  400;  Col- 
lender  V,  Griffith,  (1873)  11  Blatchf.  212, 
6  Fed.  Cas.  No.  3,000. 

Substantial  difference  is  required  to 
render  two  several  devices  patentable  as 
designs.  In  re  Freeman,  (1904)  23  App. 
Cas.  (D.  C.)  226. 

Te«t  of  novelty. — The  impression  which 
the  design  makes  upon  the  eye  and  not 
the  manner  of  its  production  is  the  test 
of  its  novelty.  Braddock  Glass  Co.  t*. 
Macbeth,  (C.  C.  A.  3d  Cir.  1894)  64  Fed. 
118,  28  U.  S.  App.  99,  12  C.  C.  A.  70: 
New  York  Belting,  ete.,  Co.  v.  New  Jersey 
Car  Spring,  etc.,  Co.,  (1890)  137  U.  S.  446, 
11  S.  Ct.  193,  34  U.  S.  (L.  ed.)  741. 

A  design  is  patentable  if  it  presents  to 
the  eye  of  the  ordinary  observer  a  differ- 
ent effect  from  anything  that  preceded  it, 
and  renders  the  article  to  which  it  is  ap- 
plied pleasing,  attractive,  and  popular, 
even  if  it  is  simple,  and  does  not  show  a 


wide  departure  from  other  designs,  or  if 
it  is  a  combination  of  old  forma.  Phoenix 
Knitting  Works  i\  Bradley  Knitting  Co., 
(E.  D.  Wis.  1910)    181  Fed.  163. 

The  novelty  of  a  design  is  to  be  deter- 
mined by  the  comparative  appearance  of 
the  designs  to  the  eyes  of  average  obsei'v- 
ers,  and  not  to  the  eyes  of  experts.  In  re 
Schraubstadter,  (1906)  26  App.  Caa.  (D. 
C.)  331. 

Utility.— The  utility  intended  by  the 
statute  in  employing  the  word  "useful," 
as  it  did  before  the  amendment  of  1902, 
is  artistic,  and  not  practical.  What  is 
meant  is  that  the  design  shall  constitute 
something  which  is  artistically  worth  the 
while,  and  is  not  frivolous  or  hurtful. 
Williams  Calk  Co.  t\  Neverslip  Mfg.  Co. 
(M.  D.  Pa.  1905)  136  Fed.  210,  affirmed 
(C.  C.  A.  3d  Cir.  1906)  145  Fed.  928,  76 
C.  C.  A.  466. 

A  design  patent  is  for  the  appearance 
and  shape  of  an  article  and  not  for  its 
utility.  Gorham  Mfg.  Co.  v.  White, 
(1872)  14  Wall.  511,  20  U.S.  (L.ed.)  731; 
Rowe  V.  Blodgett,  etc.,  Co.,  (C.  C.  Conn. 
1900)  103  Fed.  873;*Pelouze  Scale,  etc., 
Co.  r.  American  Cutlery  Ck).,  (C.  C.  A. 
7th  Cir.  1900)  102  Fed.  916,  43  C.  C.  A. 
52. 

l^esign  patents  are  granted  for  appear- 
ance, and  not  with  reference  to  mechani- 
cal usefulness.  West  Disinfecting  Co.  i\ 
Frank,  (S.  D.  N.  Y.  1906)  146  Fed.  388, 
affirmed  (C.  C.  A.  2d  Cir.  1906)  149  Fed. 
423,  79  C.  C.  A.  369. 

A  picture  or  design  that  merely  pleases 
the  eye  is  a  proper  subject  for  a  patent 
without  regard  to  the  question  of  utility. 
Theberath  r.  Rubber,  etc.,  Harness  Trim- 
ming Co.,  (C.  C.  N.  J.  1883)   15  Fed.  246. 

.^thetic  value. — A  design  patent  is  ad- 
dressed to  the  eye,  and  is  to  oe  judged  by 
its  ability  to  please,  and,  while  there  is 
no  objection  to  the  article  to  which  it  re- 
lates being  useful  as  well  as  ornamental, 
such  a  patent  cannot  be  made  to  cover  a 
mechanical  function  or  construction. 
Weisgerber  t?.  Clowney,  (C.  C.  N.  J.  1904) 
131  Fed,  477. 

An  article  to  be  a  proper  subject  for  a 
design  patent  roust  be  one  which  by  artis- 
tic treatment  in  form  and  configuration 
may  be  given  value  from  an  aesthetic 
point  of  view.  Williams  Calk  Co.  v.  Kem- 
merer,  (C.  C.  A.  3d  Cir.  1906)  145  Fed. 
928,  76  C.  C.  A. '466,  affirming  (M.  D.  Pa. 
1905)  136  Fed.  210. 

The  patental)ility  of  a  design  does  not 
depend  on  its  aesthetic  value.  The  De- 
sign Act,  as  construed  by  the  court*,  in- 
tends that  the  patentability  of  a  design 
shall  be  determined  by  its 'appeal  to  tue 
eyes  of  the  ordinary  man,  and  not  to  the 
eyes  of  a  jury  of  artists.  In  re  Schraub- 
stadter,  (1906)  26  App.  Cas.  (D.  C.)  231. 

Articles  not  intended  for  display. — A 
washer  for  thill-coupling,  adapted  to  be 
used  around  the  spherical  knuckle  of  the 
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thill-iron j  as  a  packing  between  that  and 
the  draft-eye,  where  it  is  concealed  from 
sight,  is  useful,  but  not  ornamental,  and 
therefore  cannot  be  made  the  subject  of 
a  design  patent.  Bradley  v.  Bccles,  (C.  C. 
A.  2d  Cir.  1903)  126  Fed.  945,  61  C.  C.  A. 
669,  affirming  (N.  D.  N.  Y-  1903)  122 
Fed.  867,  and  reversing  (N.  D.  N.  Y. 
1903)  122  Fed.  871. 

Sufficient  ornamentation. —  This  section, 
even  as  amended  by  the  Act  of  May  9, 
1902,  means  that  the  design  or  form  of 
construction  for  the  article  is  to  be  such 
that  it  is  to  be  ornamental  when  offered 
for  sale  in  the  market,  if  designed  for  sale 
in  the  market,  or  ornamental  in  the  place 
where  used,  and  that  the  statute  is  satis- 
fied if  it  be  ornamental  in  either  place. 
Bradley  t\  Eccles,  (X.  D.  N.  Y.  1903)  122 
Fed.  871. 

Ancient  ornamentation. — An  ornamen- 
tcJ  device  anciently  and  commonly  used 
miay  not  be  patented,  as  the  prior  state  of 
the  art  must  be  considered.  Soehner  v. 
Favorite  Stove,  etc.,  Co.,  (C.  C.  A.  6tli 
Cir.  18970  84  Fed.  182,  54  U.  S.  App.  389, 
28  C.  C.  A.  317. 

In  a  font  of  type,  the  addition  of  an  old 
waved  outline  to  common  forms  of  let- 
ters does  not  amount  to  invention.  In  re 
Schraubstadter,  (1905)  26  App.  Cas.  (D. 
C.)    331. 

New  combinations  of  old  forms  in  de- 
signs.— Whenever  ingenuity  is  displayed 
in  producing  a  new  design* which  imparts 
to  the  eye  a  pleasing  impression,  even 
though  it  be  the  result  of  uniting  old 
forms  and  parts,  such  production  is  pat- 
entable. General  Gaslight  Co.  r.  Match- 
less Mfg.  Co.,  (S.  D.  N.  Y.  1904)  129 
Fed.  137. 

Where  it  appears  that,  hy  uniting  old 
elements  perceivable  in  other  lamp  de- 
signs, a  new  lamp  of  different  contour 
and  construction  is  produced  and  where 
the  collocated  elements  also  impart  an 
ornamental  and  graceful  appearance,  not 
possessed  by  prior  lamp  designs,  the  con- 
ception is  beyond  what  an  ordinarily 
skilled  workman  is  able  to  achieve.  Gen- 
eral Gaslight  Co.  r.  Matchless  Mfg.  Co., 
(S.  D.  N.  Y.  1904)    129  Fed.  137. 

Mere  assembling  of  old  parts. — T9ije 
mere  assembling  of  old  parts  to  make  a 
structure  of  a  new  design,  although  new 
lines  and  curves  and  a  harmonious  and 
novel  whole  are  produced,. does  not  involve 
invention  so  as  to  render  the  design  pat- 
entable. Crier  v.  Innes,  (C.  C.  Vt.  1908) 
160  Fed.  103,  affirmed  (CCA.  2d  Cir. 
1909)   170  Fed.  3^4,  95  C  C.  A.  508. 

Old  elements  in  new  arrangement.— 
That  an  element  of  a  patented  design, 
considered  separately,  is  old,  and  that 
sometimes  two  or  more  of  them  have  ap- 
peared combined  in  prior  art,  does  not  in- 
validate the  patent,  unless  it  appears  that 
they  were  so  assembled  as  to  form  the 
designs  of  the  patent.     Graff  t*.  Webster, 


(C.   C.   A.   2d   ar.    1912)    195   Fed.   522, 
115  C.  C.  A.  432. 

Wlien  a  design  invention  consists  in 
nothing  more  than  the  bringing  together 
of  elements  old  in  the  art  with  slight 
modification  of  shape  in  adapting  them 
or  adjusting  them  to  each  other,  the  pat- 
entable novelty  is  only  in  the  slight  depart- 
ures of  form,  and  any  subsequent  use  of 
the  same  basic  elements  with  a  variation 
of  form  of  adaptation  departing,  to  the 
discernment  of  an  ordinary  observer,  from 
'the  slight  change  employed  in  the  patent, 
is  not  an  infringement.  Phoenix  Knit- 
ting Works  V,  Rich,  (X.  D.  Ohio  1911) 
194  Fed.  708. 

Transfer  of  old  design. — A  design  pat- 
ent will  not  be  issued  for  the  mere  trans- 
fer of  an  old  design  from  one  object  to 
another.  Untermeyer  v.  Freund,  (C.  C. 
A.  2d  Cir.  1893)  58  Fed.  205,  20  U.  S. 
App.  32,  7  C.  C.  A.  183;  Eclipse  Mfg.  Co. 
V.  Holland,  (N.  D.  N.  Y.  1894)  62  Fed. 
465; 

A  design  patent  will  not  be  issued  for 
an  old  design  applied  to  a  nefw  purpose. 
New  York  Belting,  etc.,  Co.  i\  New  Jersey 
Cki-  Spring,  etc.,  Co.,  (1890)  137  U.  S. 
445,  11  S.  Ct.  193,  34  U.  S.  (L.  ed.)  741; 
Cahoone  Barnet  Mfg.  Co.  r.  Rubber,  etc.. 
Harness  Co.,  (C.  C.  N.  J.  1891)  45  Fed, 
582;  Foster  v.  Crossin,  (C  C  B.  I.  1890) 
44  Fed.  62;  Miller  r.  Young,  (1864)  33 
111.  354. 

New  shape  or  configuration  to  article  of 
manufacture. —  In  Theodore  W.  Foster, 
etc.,  Co.  r.  Tilden-Thurber  Co.,  (C  C.  A. 
Ist  Cir.  1912)  200  Fed.  54,  118  C.  C.  A. 
282,  the  court  said:  *'According  to  the 
appellant's  contention,  the  intent  of  Con- 
gress manifested  by  the  amendment  is 
that  design  patents  for  the  mere  shape 
or  configuration  of  an  article  of  manufac- 
ture should  no  longer  be  granted.  We 
are  not  prepared  to  accept  this  view. 
Tliough  the  amendment  has  dropped  the 
word  '  useful,'  and  the  express  i)rovi8ion8 
that  a  new  shape  or  configuration  given 
to  an  article  of  manufacture  shall  be  pat- 
entable as  a  design,  we  are  unable  to 
believe  it  intended  by  these  changed  that 
no  design  for  any  article  of  manufacture 
shall  be  considered  '  new,  original,  and 
ornamental,'  within  the  meaning  of  the 
section  as  it  now  stands,  if  the  orna- 
mental character  consists  merely  in  a  new 
and  original  shape  or  configuration  given 
to  the  article.  It  is,  of  course,  still  true, 
as  was  held  before  the  amendiment,  that 
*  design  patents  refer  to  appearance,  not 
utility.*  .  .  .  It  is  also  true  now,  as  be- 
fore the  amendment,  that  among  articles 
of  manufacture  there  are  some  incapable 
of  being  the  subjects  of  design  patents, 
for  want  of  reason  to  suppose  that  their 
appearance  can  ever  really  matter  to  any- 
body. .  .  .  But  if  a  design  for  an  article 
of  manufacture  not  belonging  to  this 
class  has  the  requisite  novelty,  originality, 
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and  ornamental  character,  we  think  that 
section  4929,  as  amended^  makes  it  none 
the  less  patentable  in  virtue  of  those 
characteristics,  though  it  may  also  give 
the  manufactured  article  a  shape  or  con- 
figuration which  is  new,  or  which  has 
greater  utility  than  any  previously  usetl. 
Such  a  patent,  indeed,  would  cover  the 
new  shape  or  configuration  only  in  its  or- 
namental and  not  in  its  merely  useful 
aspect,  nor  would  it  be  infringed  by  an 
article  securing  the  same  merely  useful 
result  through   shape   or   configuration." 

Design  for  sarcophagus. — A  sarcophagus 
monument  is  a  "  manufacture  *'  within 
the  meaning  of  this  section  and  a  proper 
subject  for  a  design  patent.  Crier  t*. 
IniiM,  (C.  C.  A.  2d  Cir.  1909)  170  Fed. 
324,  95  C.  C.  A.  608,  affirming  (C.  C.  Vt. 
1908)   160  Fed.  103. 

Design  for  article  in  industrial  use. — A 
design  is  not  rendered  unpatentable,  or 
placed  without  the  statute,  for  the  reason 
that  the  article  of  manufacture  to  which 
the  design  relates  and  which  is  manufac- 
tured according  to  the  design,  is  an  article 
of  use  in  some  branch  of  industry.  Brad- 
ley r.  Ecces,  (N.  D.  N.  Y.  1903)^122  Fed. 
871. 

Design  for  head  of  nail. — ^A  design  is 
not  patentable  which  consists  of  an  iron 
nail  having  a  mushroom-shaped  head  and 
a  circular  protuberance  on  the  convex  side 
of  the  head.  In  re  Sherman,  (1910)  35 
App.  Cas.   (D.  C.)    100. 

Clothes  brash. —  It  has  been  held  that  a 
clothes  brush  is  an  article  subject  to  a 
design  patent  within  this  section.  Theo- 
dore W.  Foster,  etc.,  Co.  r.  Tilden-Thurber 
Co.,  (C.  C.  A.  Ist  Cir.  1912)  200  Fed. 
54,  118  C.  C.  A.  282. 

Reproduction  of  photograph. — A  valid 
design  patent  does  not  necessarily  result 
from  photographing  a  manufactured 
article  and  filing  a  reproduction  of  such 
photograph  properly  certified  in  the  patent 
office  Rose  Mfg.  Co.  v.  E.  A.  Whitehouse 
Mfg.  Co.,  (D.  C.  N.  J.  1013)  201  Fed. 
926. 

Design  for  carpet. — The  design  of  a  pat- 
tern to  be  worked  into  a  carpet  is  within 
the  statute.  Dobson  v.  Dornan,  (1885) 
118  U.  S.  10,  6  S.  Ct.  946,  30  U.  S.  (L. 
ed.)  63. 

Similar  designs. —  Designs  that  are  so 
nearly  alike  that  one  might  be  mistaken 
for  the  other  by  an  ordinary  observer  will 
not  be  patented  by  reason  of  differences  in 
detail  and  in  matters  not  essential.  Sag- 
endorph  v.  Hughes,  (£.  D.  Pa.  1899)  95 
Fed.  478. 

If  the  general  result  is  different  from 
anything  before  known  or  used  the  de- 
sign may  be  patented  notwithstanding  its 
similarity  in  parts  to  parts  of  other  pat- 
ented designs.  Matthews,  etc.,  Mfg.  Co.  i*. 
American  I^amp,  etc.,  Co.,  (19<X))  103 
Fed.  634;  Untermeyer  v.  Freund,  (C.  C. 
A.  2d  Cir.  1893)  68  Fed.  205,  20  U.  S. 
App.  32,  7  C.  C.  A.  183;  Ripley  v.  Elsun 


Glass  Co.,  (S.  D.  Ohio  1892)  49  Fed.  927; 
Anderson  v.  Saint,  (W.  D.  Pa.  1891)  46 
Fed.  760;  Whitman  Saddle  Co.  c.  Smith, 
(C.  C.  Conn.  1889)  38  Fed.  414;  Perry 
f.  StaiTett,  (1878)  3  B.  &  A.  Pat.  Cas. 
485,  19  Fed.  Cas.  No.  11,012. 

Test  of  Identity. — The  true  test  of  iden- 
tity of  design  is  sameness  of  appearance, 
in  other  word^  sameness  of  effect  upon 
the  eye;  it  is  not  necessary  that  the  ap- 
pearance should  be  the  same  to  the  eye 
of  an  expert.  The  test  is  the  eye  of  an 
ordinary  observer,  the  eyes  of  men  gen- 
erally, of  observers  of  ordinary  acuteness, 
bringing  to  the  examination  oi  the  article 
upon  which  the  design  has  been  placed 
that  degree  of  observation  which  men 
of  ordinary  intelligence  give.  Ripley  r. 
Elson  Glass  Co.,  (S.  D.  Ohio  1892)  49 
Fed.  927;  Jennings  v,  Kibbe,  (S.  D.  N.  Y. 
1882)  10  Fed.  669;  Gorham  Mfg.  Co.  V. 
White,  (1872)  14  Wall.  511,  20  U.  8. 
(L.  ed.)  731;  Smith  v.  Whitman  Saddle 
Co.,  (1893)  148  U.  S.  674,  13  S.  Ct.  768, 
37  U.  S.  (L.  ed.)  606;  Redway  t;.  Ohio 
Stove  Co.,  (S.  D.  Ohio  1889)  38  Fed. 
582;  Phoenix  Knitting  Works  <?.  Rich, 
(N.  D.  Ohio  1911)   194  Fed.  708. 

In  Grelle  v,  Eugene,  (C.  C.  A.  9th  Cir. 
1915)  221  Fed.  68,  1»7  C.  C.  A.  18,  the 
rule  was  laid  down  that  the  true  test 
of  identity  of  design  was  the  sameness 
of  appearanoe,  that  mere  difference  of  out- 
line m  the  drawing  or  sketch,  a  greater 
or  smaller  number  of  lines,  or  slight  vari- 
ations in  configuration,  is  sufficient  to 
change  the  effect  upon  the  eye,  will  not 
destroy  the  substantial  identity  and  that 
it  is  not  essential  to  identity  of  design 
that  the  appearance  should  be  the  same 
to  the  eye  of  an  expert.  If,  in  the  eye  of 
an  ordinary  observer,  giving  such  atten- 
tion as  a  purchaser  usually  gives,  two  de- 
signs are  substantially  the  same, —  if  the 
resemblance  is  such  as  to  deceive  such  an 
observer,  and  sufficient  to  induce  him  to 
purchase  one  supposing  it  to  be  the  other, 
—  the  one  first  patented  is  infringed  by 
the  other. 

The  question  of  infringement  is  not  to 
be  determined  by  a  comparison  to  discover 
whether  or  not  there  are  certain  differ- 
ences. The  correct  test  is  whether  the  or- 
dinary observer,  giving  such  attention  as 
a  purchaser  usually  gives,  would  be  mis- 
lea.  Ashley  t?.  Weeks-Numan  Co.,  (C.  C. 
A.  2d  Cir.  1915)  220  Fed.  899,  136  C.  C. 
A.  4d5. 

Designs  that  are  so  nearly  alike  that 
they  impart  to  the  mind  the  same  general 
idea  of  ornamentation  and  appearance  so 
as  to  deceive  an  observer,  will  not  be  pat- 
ented. Bush,  etc.,  Piano  Co.  r.  Becker, 
(S.  D.  N.  Y.  1913)   209  Fed.  233. 

'*  To  determine  whether  a  design  in- 
fringes a  design  patent,  we  cannot  look 
solely  to  the  elements  nor  the  details  in 
carrying  out  the  parts  of  the  design,  but 
the  test,  somewhat  like  that  applied  in 
the  case  of  unfair  competition,  is  whether 
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or  not  the  person  desiring  to  obtain  an 
article  bearing  the  original  design  would 
be  deceived  or  induced  to  purchase  the 
imitation  because  of  its  similarity,  and 
whether  there  is  likelihood  of  users  or 
casual  observers  not  noticing  the  distinc- 
tion. Or,  again,  whether  purchasers,  not 
having  in  mind  the  details  of  the  design, 
but  having  their  attention  called  to  either 
the  original  or  the  imitation,  would  fail 
to  carry  away  those  details  in  their  mem- 
ory, and  having  been  pleased  with  the 
general  appearance  would,  upon  seeing 
the  similar  pattern,  conclude  that  the 
plated  ware  or  the  imitation  design,  of  a 
generally  similar  appearance  and  at  a 
cheaper  price,  wus  a  copy  of  the  solid 
pattern."  Graff  v.  Webster,  (E.  D.  N.  Y. 
1911)   189  Fed.  902. 

Patents  for  article  and  design. — Sepa- 
rate patents  may  be  issued  for  an  article 
and  for  the  design,  of  the  article.  Flomer- 
felt  t\  Newwitter,  (S.  D.  N.  Y.  1898)  88 
Fed.  696. 

Not  for  process. — ^A  patent  under  this 
section  is  for  the  design,  which  is  the 
product  of  the  invention,  and  not  for  the 

Srocess  or  the  means  by  wliich  it  is  pro- 
.  uced,  and  has  less  regard  to  the  utility 
of  the  product  than  to  the  novelty  and 
originality  of  its  appearance.  Foster  v. 
Crossin,  (C.  C.  R.  I.  1890)  44  Fed.  62. 

Device  for  applying  design. — ^A  device 
or  process  of  applying  a  design  to  desig- 
nated articles  may  not  be  claimed  as  a 
design.  Clark  v.  Bousfield,  (1869)  10 
Wall.  133-,  19  U.  S.   (L.  ed.)   862. 

Design  patent  for  machine. — A  design 
patent  may  not  be  issued  for  a  machine 
or  a  manufacture.  Simpson  v,  Davis, 
(1882)  20  Blatchf.  (U.  S.)  413;  Rowe 
t?.  Blodgett,  etc.,  Co.,  (C.  C.  Conn.  1900) 


103  Fed.  873;  Cone  V,  Morgan  Envelope 
Co.,  (1879)  4  B.  &  A.  Pat.  Cas.  107,  6 
Fed.  Cas.  No.  3,096. 

A  patent  for  a  manufactured  article 
cannot  be  sustained  as  a  design,  patent. 
Cone  V.  Morgan  Envelope  Co.,  ( 1879)  4 
B.  &  A.  Pat.  Cas.  107,  6  Fwi.  Cas.  No. 
3,096. 

Mere  function  or  mechanical  result  is 
not  patentable  as  a  design.  Thus  a  claim 
for  a  design  patent  in  light  reflectors, 
which  in  no  sense  referred  to  the  design 
of  the  reflector  but  rather  to  the  results 
attained  and  the  manner  of  light  distri- 
bution, was  held  to  relate  to  the  mechani- 
cal function  of  the  reflector  and  not  to 
its  ornamentation  or  design,  and  conse- 
quenty  not  patentable.  In  re  Mygatt, 
(1912)    39  App.  Cas.   (D.  C.)   432. 

Anticipation  by  mechanical  patent. — ^A 
mechanical  patent  is  wholly  distinct  from 
a  design  patent  and  will  not  anticipate 
it.  Flomerfelt  f.  Newwitter,  (S.  D.  N.  Y. 
1898)  88  Fed.  696. 

Anticipation  of  mechanical  invention* — 
A  design  patent  will  render  void  a  me- 
chanical patent  subsequently  issued  to  the 
same  inventor  within  two  vears.  as  a 
matter  of  double  patenting,  where  the  two 
are  indisfinguishable  in  their  characteris- 
tics and  are  manifestly  the  outcome  of  the 
same  inventive  idea.  Williams  Calk  Co. 
f.  Neverslip  Mfg.  Co.,  (M.  D.  Pa.  1905) 
136  Fed.  210. 

Successive  patents  to  same  person.— -A 
design  patent  will  operate  as  an  antici- 
pation of  a  subsequent  patent  to  the  same 
mventor,  just  as  thoug:h  issued  to  another 
person,  where  everything  to  be  found  in 
the  one  is  portrayed  in  the  other.  Wil- 
liams Calk  Co.  r.  Neverslip  Mfg.  Co., 
(M.  D.  Pa.  1905)    136  Fed.  210. 


Sec.  4930.  [Modeb  of  designs.]  The  Commissioner  may  dispense  with 
models  of  designs  when  the  design  can  be  sufficiently  represented  by  draw- 
ings or  photographs.     [B,  8.] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  210. 


Necessity  of  detailed  description. — While 
a  claim  for  a  design  patent,  reciting, 
*'  substantiallv  as  shown,"  or,  '*  as  shown 
and  described,''  and  accompanied  by  a 
drawing,  is  in  a  large  class  of  cases  suffi- 
cient, and  is,  in  most  cases,  better  in 
form  than  a  detailed  description,  yet  there 
are  cases  where  such  detailed  description 
is  not  only  permissible,  but  necessary. 
In  re  Mygatt,  (1906)  26  App.  Cas.  (D.  (J.) 
366. 

Failure  to  describe  design  in  words. — 
Under  this  section  and  R.  S.  sec.  4933, 
infra,  p.  383,  a  design  patent  is  not  in- 
valid for  failure  to  dencribe  the  d«sign  in 
words.  Cheney  v.  Weinreb,  (S.  D.  N.  Y. 
1910)  185  Fed.  531;  National  Casket  Co. 
V.  New  York,  etc.,  Casket  Co..  (8.  D. 
N.  Y.  1911)  185  Fed.  533;  Ashley  r.  Sam- 
uel C.  Tatum  Co.,  (C.  C.  A.  2d  Cir.  1011) 


186  Fed.  339,  108  C.  C.  A.  539,  reverting 
(S.  D.  N.  Y.  1910)   181  Fed.  840. 

Description  by  photograph. — The  design 
is    sufficiently    represented    by    a    photo- 
graph.    Dobson  V,   Dornan,    (1886)    118 
U.  S.  10,  6  S.  Ct.  946,  30  U.  S.  (L.  ed.) 
63. 

A  drawing  or  a  photograph  is  sufficient 
to  claim  a  design  and  it  is  not  necessary 
that  a  verbar  description  be  given.  Dob- 
son  c.  Dornan,  (1886)  118  U.  S.  10,  6 
S.  Ct.  946,  30  U.  S.  (L.  ed.)  63;  Bush, 
etc..  Piano  Co.  t*.  Becker,  (S.  D.  N.  Y. 
1913)   209  Fed.  233. 

Description  by  drawings. —  In  an  appli- 
cation for  a  dcHigii  patent  for  a  font  of 
type,  it  is  sufficient  to  furnish  the  con- 
ventional drawing  accepted  for  years  by 
the  patent  office,  and  it  is  not  necessary, 
under  the  patent  office  rules  relating  to 
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deeigns,  to  show  or  describe  the  type  itself, 
/ft  re  Sehraubstadter,  (1905)  26  App.  Cas. 
(D.  C.)  331. 

Separate  claims  in  same  application. — 
The  same  application  may  include  sepa- 
rate claims  for  the  distinct  purls  of  the 
same  design  and  a  claim  foi-  the  entire 
design.  Britton  v.  White' Mfg.  Co.,  (C.  C. 
Conn.  1894)   61  Fed.  93. 


Separate  designs  in  single  claim. —  Sev- 
eral separate  and  distinct  designs  may 
not  be  claimed  in  one  claim.  Dukes  r. 
Bauerle,  (X.  D.  111.  1890)  41  Fed.  778. 

Claiming  the  "configuration  of  the  de- 
sign** is  the  same  thing  as  claiming  the 
design  or  the  figure  of  the  pattern.  Dob- 
son  i\  Dornan,  (1S86)  118  U.  S.  10,  6 
S.  Ct.  946,  30  V.  S.  (L.  ed.)  63. 


Sec.  4931 .  [Duration  of  patents  for  designs.]  Patents  for  designs  may 
be  granted  for  the  term  of  thrco  years  and  six  months,  or  for  seven  years, 
ocfor  fourteen  years,  as  the  applicant  may,  in  his  application,  elect.  [B,  S.J 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  210. 

Sec.  4932.  [Sztension  of  patents  for  designs.]  Patentees  of  designs 
issued  prior  to  the  second  day  of  March,  eighteen  hundred  and  sixty-one, 
shall  be  entitled  to  extension  of  their  respective  patents  for  the  term  of 
seven  years,  in  the  same  manner  and  under  the  same  restrictions  as  are 
provided  for  the  extension  of  patents  for  inventions  or  discoveries,  issued 
prior  to  the  second  day  of  March,  eighteen  hundred  and  sixty-one.     [R.  S.] 

Act  of  July  8, 1870,  ch.  230,  16  Stat.  L.  210. 

Sec.  4933.  [Patents  for  designs  subject  to  general  rules  of  patent  law.] 

AH  the  regulations  and  provisions  which  apply  to  obtainihji^  or  protecting 
patents  for  inventions  or  discoveries  not  inconsistent  with  the  provisions 
of  this  Title,  shall  apply  to  patents  for  designs.     [R,  S.] 


Act  of  July  8,  1«70,  ch.  230,  1«  Stat.  L.  210. 

Application  of  other  sections. —  Regula- 
tions and  provisions  applicable  tu  the  ob- 
taining and  prohibition  of  patents  for  in- 
ventions or  discoveries  not  inconsistent 


with  the  exiKtiug  patent  act,  apply  to  pat- 
ents for  design-s  without  modification  or 
variation.  Miller  v.  Smith,  (C.  C.  R.  I. 
1880)   6  Fed.  350. 


a 

An  act  to  amend  the  law  relating  to  patents,  trade-marks,  and  copyright. 

[Act  of  Feb,  4,  1887,  ch.  105,  24  Htat.  L.  387, \ 

[Sec.  1.]  [Unanthorized  use  of  patented  design  —  penalty  and  liability 
—  suits.]  That  hereafter,  during  the  tenn  of  letters  patent  for  a  design, 
it  shall  be  unlawful  for  any  person  other  than  the  owner  of  said  letters 
patent,  without  the  license  of  such  owner,  to  apply  the  design  secured  by 
such  lettei^s  patent,  or  any  colorable  imitation  thereof,  to  any  article  of 
manufacture  for  the  purpose  of  sale,  or  to  sell  or  expose  for  sale  any  article 
of  manufacture  to  which  such  design  or  colorable  imitation  shall,  without 
the  license  of  the  owner,  have  been  applied,  knowing  that 'the  same  has  been 
so  applied.  Any  person  violating  the  provisions,  or  either  of  them,  of  this 
section,  shall  be  liable  in  the  amount  of  two  hundred  and  fifty  dollars;  and 
incase  the  total  profit  made  by  him  from  the  manufacture  or  sale,  jis  afore- 
said, of  the  article  or  articles  to  which  the  design,  or  colorable  imitation 
thereof,  has  been  applied,  exceeds  the  sum  of  two  hundred  and  fifty  dol- 
to,  he  shall  be  further  liable  for  the  excess  of  such  profit  over  and  above 
the  sum  of  two  hundred  and  fifty  dollars.    And  the  full  amount  of  sucli 
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liability  may  be  recovered  by  the  owner  of  the  letters  patent,  to  his  own 
use,  in  any  circuit  court  of  the  United  States  having  jurisdiction  of  the 
parties,  either  by  action  at  law  or  upon  a  bill  in  equity  for  an  injunction 
to  restrain  such  infringement.     [24  Stat.  L.  387,] 

By  the  Judicial  Code,  sees.  2S9-291,  the  circuit  courte  were  abolished  and  their  powers 
and  duties  conferred  on  the  district  courts.     See  Judioiaby/voI.  5,  pp.  1082,  lOSS. 


CoaBtitutionality.—  This  Act  is  not  un- 
constitutional. Untermeyer  f.  Freund, 
(C.  C.  A.  2d  Cir.  1893)  58  Fed.  205,  20 
U.  S.  App.  32,  7  C.  C.  A.  183,  affirming 
(S.  D.  N.  Y.  1892)  50  Fed.  77. 

Necessity  of  knowledge. —  This  statute, 
according  to  its  clear  intent  and  effect, 
requires  that,  in  order  to  charge  cither  a 
manufacturer  or  a  seUer  of  articles  to 
which  has  been  applied  a  patented  design 
or  any  colorable  imitation  thereof,  he  must 
have  been  "  Icnowing  that  the  same  has 
been  so  applied,"  which  is  equivalent  to 
saying,  "with  a  knowledge  of  the  patent, 
and  of  his  infringement."  Dunlap  t*. 
Schofield,  (1894)  152  U.  S.  244,  14  S.  Ct. 
576,  38  U.  S.  (L.  ed.)  426,  affirming  (E. 
D.  Pa.  1890)  42  Fed.  323;  Fuller  t'.  Field, 
(C.  C.  A.  7th  Cir.  1897)  82  Fed.  813,  63 
U.  S.  App.  656,  27  C.  C.  A.  165. 

It  was  not  the  intention  of  Congress  to 
impose  such  a  penalty  for  an  inadvertent 
and  ignorant  invasion  of  another's  right. 
Fuller  V.  Field,  (C.  C.  A.  7th  Cir.  1897) 
82  Fed.  813,  53  U.  S.  App.  556,  27  C.  C.  A. 
165. 

Necessity  of  marking  ''patented." — 
Penalty  may  not  be  recovered  where  the 
requiremenis  of  R.  S.  sec.  4900,  au/pra, 
p.  283,  with  respect  to  notice  to  the 
public,  have  not  been  complied  with.  Mon- 
roe r.  Anderson,  (C.  C.  A.  3d  Cir.  1893) 
58  Fed.  398,  17  U.  S.  App.  184,  7  C.  C.  A. 
272. 

AUegation  of  marking  **  patented." —  To 
recover  the  penalties,  damages,  and  for  an 
accounting  of  profits  under  this  Act,  it  is 
necessary  to  allege  that  the  articles  in- 
fringed were  marked  **  Patented  "  in  ac- 
cordance with  R.  S.  sec.  4900,  supra, 
p.  283.  Dunlap  v.  Schofield,  (1894)  152 
U.  S.  244,  14  S.  Ct.  676,  38  U.  S.  (L.  ed.) 
426;  Coupe  v.  Royer,  (1895)  155  U.  S. 
565,  15  B.  Ct.  199,  39  U.  S.  (L.  ed.) 
263;  LoweU  Mfg.  Co.  t?.  Hogg,  (C.  C. 
Mass.  1895)   70  Fed.  787. 

Nature  of  liability. —  The  liability  im- 
posed by  this  Act  is  a  statutory  penalty 
m  the  nature  of  damages  and  not  a  profit 
liquidated.  Monroe  .r.  Anderson,  (C.  C. 
A.  3d  Cir.  1893)  58  Fed.  398,  17  U.  S. 
App.  184,  7  C.  C.  A.  272. 

LiabUity  of  vendor. — A  vendor  acting  in 
good  faith  and  selling  in  entire  ignorance 
of  any  infringement  perpetrated  by  the 
manufacturer,  is  not  subject  to  the  pen- 
alty imposed  by  this  Act.  Gimbel  r, 
Hogg,  (C.  C.  A.  3d  Cir.  1899)  97  Fed. 
791.  ;?8  C.  C.  A.  419,  rcvinsing  Hojjpf  p. 
Gimbel,   (E.  D.  Pa.  1899)   94  Fed.  518. 


For  the  infliction  of  the  penalty  the 
statute  contemplate  and  requires  knowl- 
edge by  the  seller  of  the  unauthorized  use 
of  the  design  by  the  manufacturer.  Surh 
knowledge  is  not  to  be  imputed  to  the 
seller  from  the  *'  notice  to  the  public  "  by 
the  marking  required  of  the  patentee  by 
R.  S.  section  4900,  awpra,  p.  283.  Gim'- 
bel  V.  Hogg,  (C.  C.  A.  3d  Cir,  1899)  97 
Fed.  791,  38  C.  C.  A.  419. 

More  than  one  penalty. —  For  an  in- 
fringement of  a  design  patented  under 
three  claims  where  the  transaction  con- 
sists of  one  order  and  sale,  but  one  pen- 
alty can  be  inflicted.  Gimbel  i\  Hogg, 
(C.  C.  A.  3d  Cir.  1899)  97  Fed.  791,  38 
C.  C.  A.  419,  reversing  Hogg  t*.  Gimbel, 
(E.  D.  Pa.  1899)  94  Fed.  518. 

Where  a  manufacturer  after  having  re- 
ceived notiee  of  a  patent  completes  the 
manufacture  of  a  lot  of  infringing  arti- 
cles and  makes  a  delivery  to  one  purchaser 
and  then  gives  orders  to  stop  further 
production,  he  is  liable  to  one  penalty. 
Lowell  Mfg.  Co.  i;.  Whittall,  (C.  C.  Mass. 
1895)    71  Fed.  515. 

Computation  of  profits. —  The  rule  de- 
clared by  Congress  for  the  computation  of 
profits  is  the  total  profit  from  the  manu- 
facture or  sale  of  the  article  to  which  the 
design  was  applied,  as  distinguished  from 
the  pre-exist  mg  rule  of  the  profits 
which  could  be  proved  to  be  attributable 
to  the  design.  Untermever  r.  Freund, 
(C.  C.  A.  2d  Cir.  1893)  58  Fed.  205,  20 
U.  S.  App.  32.  7  C.  C.  A.  183,  affvrming 
(S.  D.  N.  Y.   1892)    50  Fed.  77. 

Measure  of  profits  recoverable. — An 
award  of  profits  due  to  the  design  is 
all  the  patent  owner  is  entitled  to,  when 
the  design  is  separable  from  the  article 
to  which  it  is  attached.  Bush,  etc..  Piano 
Co.  V,  Becker,  (C.  C.  A.  2d  Cir.  1915)  222 
Fed.  902,  138  C.  C.  A.  382,  wherein  the 
court  held .  that  on  an  award  of  profits 
for  the  infringement  of  a  design  patent 
for  a  piano  case,  the  complainant's  recov- 
ery should  be  confined  to  the  subject  of 
the  patent,  the  piano  case,  and  could  not 
be  extended  to  the  piano  contained  in  the 
patented  cane. 

Where  the  plaintiff  has  shown  no  meas- 
ure of  profitK  due  to  the  design  alone,  he 
mav  recover  the  two  hundred  and  fifty 
dollars  provided  by  the  statute.  The  stat- 
ute seemH  to  give  this  amount  as  a  meas- 
ure of  profits  in  cases  where  a  less  amount 
only  can  be  proved  and  not  as  a  penalty 
above  the  actual  profits.  Pirkl  v.  Smith. 
(E.  D.  N.  Y.  1890)   42  Fed.  410. 
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Sec.  2.  [Remedy  by  existing  law.]  That  nothing  in  this  act  contained 
shall  prevent,  lessen,  impeach,  or  avoid  any  remedy  at  law  or  in  equity 
which  any  owner  of  letters  patent  for  a  design,  aggrieved  by  the  infringe- 
ment of  the  same,  might  have  had  if  this  act  had  not. been  passed;  but  such 
owner  shall  not  twice  recover  the  profit  made  from  the  infringement 
[24  Stat.  L.  388,] 


Vn.    FEES 


Sec.  4934.  [Fees  in  obtaining  patents,  etc.]  The  following  shall  be  the 
rates  for  patent-fees : 

On  filing  each  original  application  for  a  patent,  except  in  design  cases, 
fifteen  dollars. 

On  issuing  each  original  patent,  except  in  design  cases,  twenty  dollars. 

In  design  cases :  For  three  years  and  six  months,  ten  dollars ;  for  seven 
years,  fifteen  dollars;  for  fourteen  years,  thirty  dollars. 

On  every  application  for  the  re-issue  of  a  patent,  thirty  dollars. 

On  filing  each  disclaimer,  ten  dollars. 

On  every  application  for  the  extension  of  a  patent,  fifty  dollars. 

On  the  granting  of  every  extension  of  a  patent,  fifty  dollars. 

On  an  appeal  for  the  first  time  from  the  primary  examiners  to  the 
examiners-in-chief,  ten  dollars. 

On  every  appeal  from  the  examiners-in-chief  to  the  Commissioner, 
twenty  dollars. 

For  certified  copies  of  patents  and  other  papers,  including  certified 
printed  copies,  ten  cents  per  hundred  words. 

For  recording  every  assignment,  agreement,  power  of  attorney,  or  other 
paper,  of  three  hundred  words  or  under,  one  dollar ;  of  over  three  hundred 
and  under  one  thousand  words,  two  dollars ;  and  for  each  additional  thou- 
sand words  or  fraction  thereof,  one  dollar. 

For  copies  of  drawings,  the  reasonable  cost  of  making  them..    [B.  S.] 

Act  of  July  8,  1870,  ch.  230,  Id  Stat.  I;.  209,  210;  Act  of  March  24,  1871,  ch.  5,  17 
Stat  L.  3. 

As  originally  enacted  the  paragraph  next  preceding  the  laat  one  of  this  section  was 
as  f<^low8 : 

"For  recording  every  afistgnment,  agreement,  power  of  attorney,  or  other  paper,  of 
three  hundred  words  or  under,  one  dollar;  of  over  three  hundred  and  under  one  thou- 
sand words,  two  dollars;  of  over  one  thousand  words  three  dollars." 

By  the  Sundry  Civil  Appropriation  Act  of  May  27,  1908,  ch.  200,  §  1,  35  Stat.  L. 
343,  it  was  provided  that  "In  Heu  of  the  feea  fixed  by  section  forty-nine  hundred  and 
thirty-four  of  the  Revised  Statutes  for  recording  a^eignments,  agreements,  powers  of 
attorney,  or  other  papers  in  the  Patent  Office  the  following  shall  hereafter  be  the 
rates:"  And  the  paragraph  immediately  following  this  provision  has  been  incorporated 
in  the  section  as  given  in  the  text  in  the  last  paragraph  out  one  thereof. 

Iliis  section  was  amended  by  an  Act  of  June  25,  1910^  ch.  414,  {  2,  36  Stat.  L.  843, 
by  striiung  out,  after  the  paragraph  beginning  with  the  words  "  In  design  cases  "  a 
paragraph  reading  "  On  filing  each  caveat,  ten  dollars "  which  had  appeared  in  the 
section  as  originally  enacted.  Sec.  1  of  said  Amendatory  Act  repealed  R.  S.  sec.  4902, 
and  sec.  3  thereof  was  as  follows: 

**  Btc  3.  That  this  Act  shall  take  effect  July  first,  nineteen  hundred  and  ten,  and 
shall  not  apply  to  any  caveat  filed  prior  to  said  date." 

Effect  of  nonpayment— A  patent  is  not       (1869)  3  Fish.  Pat.  Gas.  536,  30  Fed.  Ca». 
rendered  void  by  the  failure  to  pay  the       No.  1^^285. 
fees  required.    Crompton  v.  Belknap  Mills,  Collateral    attack    for    failure    to   pay 
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fees. — A  patent  is  not  open  to  collateral 
attack  by  reason  of  failure  to  pay  the  re- 
quired fees  within  the  time  prescribed. 
Lamprey  Boiler  Furnace  Mouth  Protector 
Co.  r.  Economy  Feed  Water  Heater  Co., 
(C.  C.  N.  H.  1894)   ©2  Fed.  590. 

Final  fee  —  when  paid. —  Under  the  pro- 
visions of  R.  S.  sec.  4897,  supiaj  p.  188, 
the  final  fee  may  be  paid  within  six 
months  after  the  allowance  of  the  applica- 
tion. This  means  six  calendar  months. 
Economy  Feed  Water-Heater  Co.  r.  Lam- 
prey Boiler  Furnace- Mouth  Protector  Co., 
(C.  a  A.  1st  Cir.  18951  65  Fed.  1000,  21 
U.  S.  App.  714,  13  C.  C.  A.  271. 


Constnictive  notice  by  recording. — ^Al- 
though this  section  prescribes  fees  for 
recording  **  every  assignment,  agreement. 

Sower  of  attorney,  or  other  paper,"  it 
oes  not  follow  that  the  record  of  every 
paper  which  may  liappen  to  be  recorded 
18  to  be  taken  as  constructive  notice  of 
its  contents  to  every  person  subsequently 
dealing  with  a  party  to  it  in  respect  to 
its  subject  matter.  The  record  of  an 
instrument  is  not  constructive  notice  to 
a  subsequent  purchaser  unless  the  statute 
requires  the  instrument  to  be  recorded. 
Wright  r.  Randel.  (N.  D.  N.  Y.  1881)  8 
Fed.  591. 


Sec.  4935.  [Mode  of  payment.]  Patent-fees  may  be  paid  to  the  Com- 
missioner of  Patents,  or  to  the  Treasurer  or  any  of  the  assistant  treasurers 
of  the  United  States,  or  to  any  of  the  designated  depositaries,  national 
banks,  or  receivers  of  public  money,  designated  by  the  Secretary  of  the 
Treasury  for  that  purpose;  and  such  officer  shall  give  the  depositor  a 
receipt  or  certificate  of  deposit  therefor.  All  money  received  at  the  Patent- 
Office,  for  any  purpose,  or  from  any  source  whatever,  shall  be  paid  into  the 
Treasury  as  received,  without  any  deduction  whatever.     [B,  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  209. 

Sec.  4936.  [Eefunding.]  The  Treasurer  of  the  United  States  is  author- 
ized to  pay  back  any  sum  or  sums  of  money  to  any  person  who  has  through 
mistake  paid  the  same  into  the  Treasury,  or  to  any  receiver  or  depositary, 
to  the  credit  of  the  Treasury,  as  for  fees  accruing  at  the  Patent-Office,  upon 
a  certificate  thereof  being  paade  to  the  Treasurer  by  the  Commissioner  of 
Patents.    [B.  ST.] 

Act  of  July  8,  1870,  cli.  230,  16  Stat.  L.  200. 


PAY  AND  ALLOWANCES 

See  Navy  ;  War  Department  and  Military  Establishment 


PAYNE-ALDRICH  TARIFF  ACT 


See  Customs  Duties 


PELAGIC  SEALING  ACT 


See  Alaska 


PENAL  CODE 

See  Penal  Laws 


PENAL  LAWS 

^^*^PBB       I.  Offenses  against  the  Existence  op  the  Government, 

396. 
II.  Offenses  against  Neutrality,  425. 

III.  Offenses  against  the  Elective  Franchise  and  Civil 

Rights  of  Citizens,  484. 

IV.  Offenses  against  the  Operations  of  the  Government, 

495. 
V.  Offenses  Relating  to  Official  Duties,  641. 
VI.  Offenses  against  Public  Justice,  670. 
VII.  Offenses  against  the  Currency,  Coinage,  etc.,  704. 
VIII.  Offenses  against  the  Postal  Service,  737. 

IX.  Offenses  against  Foreign  and  Interstate  Commerce, 
857. 
X.  The  Slave  Trade  and  Peonage,  873. 
XI.  Offenses  within  the  Admiralty  and  Maritime  and  the 
Territorial  Jurisdiction  of  the  United  States,  890. 
XII.  Piracy  and  Other  Offenses  upon  the  Seas,  940. 
3CIII.  Certain  Offenses  in  the  Territories,  964. 
XIV.  General  and  Special  Provisions,  972. 
ULV.  Repealing  Provisions,  989. 


CHAPTER  ONE 

C>TFENSES  AGAINST  THE  EXISTENCE  OF  THE  GOVERNMENT 

-  ^'     ^ireason,  396. 

*•     ^zinishmerU  of  Treason,  420. 

^*    ^^^isprision  of  Treason,  420. 

^    ^^^^tcUing  or  Engaging  in  Rebellion  or  Insurrection,  421. 

^    ^Timinal  Correspondence  with  Foreign  Governments,  422. 

y    ^editioi^  Conspiracy,  423. 

V   HecruUing  Soldiers  or  Sailors  to  Serve  against  the  [Jnited  States,  424. 

^"    Enlistment  to  Serve  against  the  United  States,  424. 

CHAPTER  TWO 
Offenses  against  Neutrality 

-  p.  Accepting  a  Foreign  Commission,  425. 
^     tO.  Efdisting  in  Foreign  Service,  430. 

//.  Arming  Vessels  against  People  at  Peace  with  the  United  States,  434. 

Ig,  Augm^enting  Force  of  Foreign  Vessel  of  War,  457. 

IS.  Military  Expeditions  against  People  at  Peace  with  the  United  States^ 

460. 
H.  Enforcement  of  Foregoing  Provisions,  476. 

15.  Compelling  Foreign  Vessels  to  Depart,  481. 

16.  Armed  Vessels  to  Give  Bond  on  Clearance,  482. 

17.  Detention  by  Collectors  of  Customs,  482. 

18.  Construction  of  This  Chapter,  483. 
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CHAPTER  THREE 

Oppbnsbs   against   the    Elective    Franchise    and    Civil    Rights    of 

Citizens 

Sec,  19.  Conspiracy  to  Injure,  etc.,  Persons  in  the  Exercise  of  Civil  Rightly  484. 

W.  Depriving  Citizens  of  Civil  Rights  under  Color  of  State  Laws,  492. 

21.  Conspiracy  to  Prevent  Officer  from  Performin<j  Duties,  492. 

22.  Unlawful  Presence  of  Troops  cA  Elections,  493. 

25.  Intimidation  of  Voters  by  Officers,  etc.,  of  Army  or  Navy,  493. 

24.  Officers  of  Army  or  Navy  Prescribing  Qualifications  of  Voters,  494. 

26.  Officers,  etc.,  of  Army  or  Na^ry  Interfering  with  Offers  of  Election, 

26.  Persons  Disqualified  from  Holding  Office;  When  Soldiers,  etc^  May 
Vote,  494. 

CHAPTER  FOUR 

Offenses  against  the  Operations  op  the  Government 

• 

Sec.  27.  Forgery  of  Letters  Patent,  496. 

28.  Forging  Bids,  Public  Records,  etc.,  496. 

29.  Forging  Deeds,  Powers  of  Attorney,  etc.,  504. 
SO.  Having  Forged  Papers  in  Possession,  515. 
31.  False  Acknowledgments,  516. 

S2.  Falsely  Pretending  to  Be  United  States  Officer,  516. 
SS.  False  Personation  of  Holder  of  Public  Stock,  522. 
S4-  False  Demand  on  Fraudulent  Power  of  Attorney,  622. 

55.  Making  or  Presenting  False  Claims,  523. 

56.  Embezzling  Arms,  Stores,  etc.,  532. 

37.  Conspiracy  to  Commit  Offense  against  the  United  States;  AU  Parties 

Liable  for  Acts  of  One,  534. 

38.  Delaying  or  Defrauding  Captor  or  Claimant,  etc.,  of  Prize  Property^ 

602. 

39.  Bribery  of  United  States  Officer,  602. 

Jfl.  UnlaurfuUy  Taking  or  Using  Papers  Relating  to  Claims,  607. 

41.  Persons  Interested  Not  to  Act  as  Agents  of  the  Government,  607. 

4^.  Enticing  Desertions  from  the  Military  or  Naval  Service,  608. 

43.  Enticing  Away  Workmen,  609. 

44.  Injuries  to  Fortifications,  Harbor  Defenses,  etc.,  610. 

45.  Unlawfully  Entering  upon  Military  Reservation,  Fort,  etc.,  610. 

46.  Robbery  or  Larceny  of  Personal  Property  of  the  United  States,  610. 

47.  Embezzling,  Stealing,  etc.,  Public  Property,  612. 

48.  Receivers,  'etc*,  of  Stolen  Property,  613. 

49.  Timber  Depredations  on  PiMic  Lands,  615. 

60.  Timber,  etc..  Depredations  on  Indian  and  Other  Reservations,  618. 

61.  Boxing,  etc..  Lumber  on  Public  Land  for  Turpentine,  etc.,  619. 
6i.  Setting  Fire  to  Timber  on  Public  Larids,  620. 

65.  Failing  to  Extinguish  Fires,  621. 

64'  Fines  to  Be  Paid  into  School  Fund,  621. 
•    66.  Trespassing  on  Bull  Run  National  Forest,  Oregon,  621. 

66.  Breaking  Fence  or  Oate  Inclosing  Reserved  Lands,  or  Driving  or  Per* 

milling  Live  Stock  to  Enter  upon,  622. 

67.  Injuring  or  Removing  Posts  or  Monuments,  623. 
55.  Interrupting  Surveys,  623. 

69.  Agreements  to  Prevent  Bids  at  Sale  of  Lands,  623. 

60.  Injuries  to  United  States  Telegraph,  etc..  Lines,  624. 

61 .  Counterfeiting  Weather  Forecast,  624. 

6^.  Interfering  with  Employees  of  Bureau  of  Animal  Industry,  625. 
63.  Forgery  of  CeHificate  of  Entry,  625. 
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"^^  ^^.  Concealment  or  Destruction  of  Invoices,  ete.,  626. 

^S.  Resisting  Revenue  Officer;  Rescuing  or  Destroying  Seized  Property, 

etc.,  626. 
^6,  Fcdsdy  Assuming  to  Be  a  Revenue  Officer,  627. 
^.  Offering  Presents  to  Revenue  Officer,  628. 
^8.  Admitting  Merchandise  to  Entry  for  Less  than  Legal  Duty,  628. 
^S.  Securing  Entry  of  Merchandise  by  False  Samples,  etc.,  629. 
T'a  False  CertificaJtion  by  Consular  Officer,  630. 
^^.  Taking  Seized  Property  from  CuMody  of  Revenue  Officer,  630. 
^^.  Forging  or  Altering  Ship^s  Papers  or  Cudom-hause  Documents,  630. 
^S.  Forging  Military  Bounty-Land  Warrant,  etc.,  631. 
74^  Forging,  etc..  Certificate  of  Citizenship,  632. 
^<^.  Engraving,  etc.,   Plate  for  Printing,  or  Photographing,  Selling,  or 

Bringing  into  United  States,  etc,,  Certijicaie  of  Citizenship,  632. 
7i!?-  Fcdse  Personation,  etc.,  in  Procuring  Naturalizaiion,  etc.,  ^3. 
7T.    Using  False  Certificate  of  Citizenship,  or  Denying  Citizenship,  etc., 

634. 
78.    Using  False  Certificate,  etc.,  as  Evidence  of  Right  to  Vote,  etc.,  636. 
f9.  FaZ^dy  Claiming  Citizenship,  636. 
^-    Taking  False  Oath  in  Naturalizaiion  Proceedings,  637. 
W.   I^rovisions  Applicable  to  All  Courts  of  Naturalization,  638. 
8^.  Shanghaiing  and  Falsely  Inducing  Person  Intoxicated  to  Go  on  Vessel 

Prohibited,  639. 
W.  C corporations,  etc..  Not  to  Contribute  Money  for  Political  Elections, 

€tc.,  639. 
84.  Hxirding  Birds  or  Taking  Their  Eggs  from  Breeding  Grounds,  PrO' 
hibited,  640. 

CHAPTER  FIVE 

Offenses  Relating-  to  Official  Duties 

Sec.  86.   Officer,  etc.,  of  the  United  States  Guilty  of  Extortion,  64i. 
86.    Receipting  for  Larger  Sums  than  Are  Paid,  642: 
87^    LHsbursing  Officer  Urdawfvlly  Converting,  etc..  Public  Money,  643. 
88-  Failure  of  Treasurer,  etc.,  Safely  to  Keep  Public  Money,  645. 
89.  Ciistodian  of  Public  Money  Failing  to  Safely  Keep,  etc.,  645. 
90^  Failure  of  Officer  to  Render  AccourUs,  etc.,  647. 
^i"  ^^^wre  to  Deposit  as  Required,  647. 
3^-  ^Tam^i(ms  of  the  Five  Preceding  Sections^  to  Whom  Applicable,  648. 

98.  Record  Evidence  of  Embezzlement,  648. 

91  Prima  Facie  Evidence,  649. 

9o.  Evidence  of  Conversion,  649. 

9^'  Banker,  etc.,  Receiving  Deposit  from  Disbursing  Officer,  649. 

9^'  Embezzlement  by  Internal  Revenue  Offi^cer,  etc.,  650. 

9S.  Officer  Contracting  beyond  Specific  Appropriation,  651. 

99.  Officer  of  United  States  Court  Failing  to  Deposit  Moneys,  etc.,  652. 

IQO.  Receiving  Loan  or  Deposit  from  Officer  of  Court,  652. 

JOI.  Failure  to  Make  Returns  or  Reports,  653. 

lOi.  Aiding  in  Trading  in  Obscene  Literature,  653. 

JOS.  Collecting  and  Disbursing  Officers   Forbidden  to    Trade   in  Public 
Property,  653. 

]0i  Certain  Officers  Forbidden  to  Purchase,  etc..  Witness,  etc.,  Fees,  654. 

105.  Falsely  Certifying,  etc.,  as  to  Record  of  Deeds,  etc.,  654. 

foe.  Other  False  Certificates,  655. 

0.  Inspector  of  Steamboats  Receiving  lUegal  Fees,  655. 

0.  Pension  Agent  Taking  Fee,  etc.,  655. 

0.  Officer  Not  to  Be  Interested  in  Claims  against  the  United  States,  655. 
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Sec.  110. 
111. 
112. 

IIS. 

lU. 

115. 
116. 
117. 
118. 
119. 
120. 
121. 
122. 
123. 

124. 


Member  of  Congress^  etc.,  Soliciting  or  Accepting  Bribe,  etc.,  656. 

Offering,  etc.,  Member  of  Congress  Bribe,  etc.,  668. 

Member  of  Congress  Taking  Consideration  for  Procuring  Contract, 
Office,  etc. — Offering  Member  Consideration,  etc.,  658. 

Member  of  Congress,  etc.,  Taking  Compensation  in  Matters  to  Which 
United  States  Is  a  Party,  659. 

Member  of  Congress  Not  to  Be  Intere^ed  in  Contract,  662. 

Officer  Making  Contracts  vnth  Member  of  Congress,  663. 

Contracts  to  Which  Two  Preceding  Sections  Do  Not  Apply,  664. 

United  States  Officer  Accepting  Bribe,  664. 

Political  ContribiUions  Not  to  Be  Solicited  by  Certain  Officers,  666. 

Political  Contributions  Not  to  Be  Received  in  Public  Offices,  668. 

Immunity  from  Official  Proscription,  668. 

Giving  Money  to  Officials  for  Political  Purposes  Prohibited,  668. 

Penalty  for  Violating  Provisions  of  Four  Preceding  Sections,  669. 

Governmental  Officer,  etc.,  Giving  Out  Advance  Informaiion  Respecting 
Crop  Reports,  669. 

Government  Officer,  etc.,  Knowingly  Compiling  or  Issuing  False  Sta- 
tistics Respecting  Crops,  669. 

CHAPTER  SIX 
Offenses  against  Public  Justice 

Sec.  126.  Perjury,  670. 

26.  Subornation  of  Perjury,  681. 

27.  Stealing  or  Altering  Process;  Procuring  False  Bail,  etc.,  684. 

28.  Destroying,  etc.,  Public  Records,  684. 

29.  Destroying  Records  by  Officer  in  Charge,  686. 
SO.  Forging  Signature  of  Judge,  etc.,  686. 

31.  Bribery  of  a  Judge  or  Jiidicial  Officer,  687. 

32.  Judge  or  Judicial  Officer  Accepting  a  Bribe,  etc.,  687. 

33.  Juror,  Referee,  Master,  etc.,  or  Judicial  Officer,   etc.,   Accepting  a 
Bribe,  688. 

54.  Witness  Accepting  Bribe,  688. 

36.  Intimidation  or  Corruption  of  Witnesses,  or  Grand  or  Petit  Juror  or 
Officer,  688. 

36.  Conspiring  to  Intimidate  Party,  Witness,  or  Juror,  692. 

37.  Attempt  to  Influence  Juror,  693. 

38.  AUowing  Prisoner  to  Escape,  693. 

39.  Application  of  Preceding  Section,  694. 

40.  Obstructing  Process  or  Assaulting  an  Officer,  696. 
41 '  Rescuing,  etc..  Prisoner;  Concealing,  etc.,  Person  for  Whom  Warrant 

Has  Issued,  701. 

42.  Rescue,  at  Execution,  702. 

43.  Rescue  of  Prisoner,  702. 

44.  Rescue  of  Body  of  Executed  Offender,  702. 
46.  Extortion  by  Informer,  703. 
46.  Misprision  of  Felony,  703. 

CHAPTER  SEVEN       . 
Offenses  against  the  Currency,  Coinagb,  etc. 

Sec.  147.  ''Obligation  or  Other  Security  of  the  United  States  "  Defined,  704. 

148.  Forging  or  Counterfeiting  United  States  Securities,  705. 

149.  Counterfeiting  National-Bank  Notes,  706. 

150.  Using  Plates  to  Print  Notes  Without  Authority,  etc.,  707. 

151.  Passing,  Selling,  Concealing,  etc.,  Forged  Obligations,  712. 
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Sec,  152, 
163, 
164, 
155, 

166. 
167, 
158. 
169, 
160. 
161, 

162, 
163. 

m. 

165. 
166, 
167, 
168, 
169. 
170, 
171, 

172. 

173, 

m. 

175, 

176, 

177, 

178, 


See, 


79. 
180, 
181, 
182, 
183, 
184, 
185. 
186, 
\87, 
\88, 
189, 
190, 

m, 
m. 

196. 


Taking  Impressions  of  Tools y  Implements,  etc.,  715. 
Having  in  Possession  Unlawfully  Such  Impressions,  716. 
Buying,  Selling,  or  Dealing  in  Forged  Bonds,  Notes,  etc.,  716. 
Secreting  or  Removing  Tods  or  Material  Used  for  Printing  Bonds, 

Notes,  Stamps,  etc,,  717. 
Counterfeiting  Notes,  Bonds,  etc.,  of  Foreign  GovemmerUs,  717. 
Passing  Such  Forged  Notes,  Bonds,  etc.,  718. 
Counterfeiiing  Notes  of  Foreign  Banks,-  718. 
Passing  Such  Counterfeit  Bank  Notes,  719. 
Having  in  Possession  Sitcft  Forged  Notes,  Bonds,  etc.,  719. 
Having  UrdawfuUy  in  Possession  or  Using  Plates  for  Such  Notes. 

Bortds,  etc,  720. 
Connecting  Parts  of  Different  Instruments,  721. 
Counterfeiting  Gold  or  Silver  Coins  or  Bars,  721. 
Counterfeiting  Minor  Coins,  726. 
Falsifying,  Mutilating,  or  Lightening  Coinage,  726. 
Dfbasemekt  of  Coinage  by  Officers  of  the  Mint,  728. 
Making  or  Uttering  Coins  in  Resemblance  of  Money,  728. 
Making  or  Issuing  Devices  of  Minor  Coins,  729. 
Counterfeiting,  etc,  Dies  for  Coins  of  United  States,  729. 
Counterfeiting,  etc.  Dies  for  Foreign  Coins,  730. 
Making,  Importing  or  Having  in  Possession  Tokens,  Prints,  etc.. 

Similar  to  United  States  or  Foreign  Coins,  731. 
Counterfeit  Obligations,  Securities,  Coins,  or  Material  for  Counter- 

feiting,  to  Be  Forfeited,  732. 
Issue  of  Search  Warrant  for  Suspected  Ccunterfeits,  etc;  Forfeiture, 

733. 
Circidating  Bills  of  Expired  Corporati/^ns,  733. 
Imitating     National-Bank     Notes     with     Printed    Advertisements 

Thereon,  734. 
Mutilating  or  Ddacing  National-Bank  Notes,  735. 
Imitating   United  States  Securities  or  Printing  Business  Cards  on 

Them,  735. 
Notes  of  Less  than  One  Dollar  Not  to  Be  Issued,  735. 

CHAPTER  EIGHT 

Offenses  against  the  Postal  Service 

Conducing  Post  Office  without  Authority,  737. 

Illegal  Carrying  of  Mail  by  Carriers  and  Others,  737. 

Conveyance  of  Mail  by  Private  Express  Forbidden,  737. 

Transporting  Persons  Unlawfully  Conveying  Mail,  741. 

Sending  Letters  by  Private  Express,  741. 

Conveying  of  Letters  over  Post  Routes,  741. 

Carrying  Letters  Out  of  the  Mail  on  Board  of  Vessel,  744. 

When  Conveying  of  Letters  by  Private  Persons  Is  Lawful,  746. 

Wearing  Uniform  of  Carrier  without  Authority,  746. 

Vehicles,  etc,  Claiming  to  Be  Mail  Carriers,  746. 

Injuring  Mail  Bags,  etc,  746. 

Stealing  PostrOffice  Property,  14!7, 

Stealing  or  Forging  Mail  Locks  or  Keys,  749. 

Breaking  into  and  Entering  Post  Office,  750. 

Unlawfully  Entering  Postal  Car,  etc,  753. 

Stealing,  Secreting,  Embezzling,  etc.  Mail  Matter  or  Contents,  754. 

Postmaster  or  Employee  of  Postal  Service  Detaining,  Destroying,  or 

Embezzling  Letter,  etc,  763.     f 
Postmaster,  etc,  Detaining  or  Defraying  Newspapers,  773. 
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Sec.  197 
198 
199 
200 
201 
202 
203 

204 
206 


Assaulting  Mail  Carrier  loith  Intent  to  i2o6,  and  Robbing  Mail,  773. 

Injuririg  Letter  Boxes  or  Mail  MaMer;  AssavUing  Carrier,  etc.,  775. 

Deserting  the  Mail,  776. 

Delivery  of  Letters  by  Master  of  Vessel,  777. 

ObstrucUng  the  Mail,  777. 

Ferryman  Delaying  the  Mail,  782. 

Letters  Carried  in  a  Foreign  Vessel  to  Be  Deposited  in  a  Post  Office, 

782. 
Vessels  to  Deliver  Letters  at  Post  Office;  Oath,  783. 
Using,  Setting,  etc,,  Canceled  Stamps;  Removing  Cancellation  Marks 

from  Stamps,  etc.,  783. 

206,  False  Returns  to  Increase  Compensation,  784. 

207,  Collection  of  Unlawful  Postage  Forbidden,  786. 

208,  Unlawful  Pledging  or  Sale  of  Stamps,  786. 

209,  Failure  to  Account  for  Postage  and  to  Cancel  Stamps,  etc.,  by  Officials, 

788. 

210,  Issuing  Money  Order  without  Payment,  788. 

211,  Obscene,  etc..  Matter  Nonmailable,  788. 

212,  Libelous  and  Indecent  Wrappers  and  Envelopes,  803. 

21S.  Lottery,  Gift  Enterprise,  etc..  Circulars,  etc.,  Not  Mailable,  805. 

214.  Postmasters  Not  to  Be  Lottery  Agents,  812. 

215.  Use  of  Mails  to  Promote  Frauds,  812. 

216.  Fraudulently  Assuming  Fictitious  Address,  844. 

217.  Poisons  and  Explosives  Nonmailable,  847. 

218.  Counterfeiting  Money  Orders,  847. 

219.  CourUerfeiting  Postage  Stamps,  849. 

220.  Counterfeiting,  etc..  Foreign  Stamps,  849. 

221.  Inclosing  Higher  Class  in  Lower  Class  Matter,  850. 

222.  Postmaster  Illegally  Approving  Bond,  etc.,  850. 

223.  False  Evidence  as  to  Second-Class  Matter,  851. 

224.  Induing  or  Prosecuting  False  Claims,  851. 

226,  Misappropriation  of  Postal  Funds  or  Property,  851. 

226.  Employees  Not  to  Become  Interested  in  Contracts,  855. 

227.  Fraudulent  Use  of  Offixial  Envelopes,  856. 

228.  Fraudulent  Increase  of  Weight  of  Mail,  856. 

229.  Offenses  against  Foreign  Mail  in  Transit,  857. 

230.  Omission  to  Take  Oath,  857. 

231.  Definitions,  857. 

CHAPTER  NINE 

Offenses  against  Foreign  and  Interstate  Commerce 

Sec.  232.  Dynamite,  etc..  Not  to  Be  Carried  on  Vessels  or  Vehicles  Carrying 

Passengers  for  Hire,  857. 
233.  Interstate  Commerce  Commission  to  Make  Regulations  for  Transpor- 

taiion  of  Explosives,  859. 
231^,  Liquid  Nitroglycerine,  etc.,  Not  to  Be  Carried  on  Certain  Vessels 

and  Vehicles,  859. 

235.  Marking  of  Packages  of  Explosives;  Deceptive  Marking,  860. 

236.  Death  or  Bodily  Injury  Caused  by  Such  Transportation,  860. 

237.  Importation  and  TransportaMon  of  Lottery  Tickets,  etc.,  Forbidden, 
y  861. 

238.  Interstate  Shipment  of  Intoxicating  Liquors;  Delivery  of  to  Be  Made 

Ordy  to  Bona  Fide  Consignee,  863. 

239.  Common  Carrier,  etc..  Not  to  Collect  Purchase  Price  of  Interstate 

Shipment  of  Intoxicating  Liquors,  864. 

240.  Packages  Containing  Intoxicating  Liquors  Shipped  in  Interstate  Com- 

merce to  Be  Marked  as  Such,  865. 
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Sec.  iSil.  Impcrtation  of  Certain  Wild  Ardmals  and  Birds  Farbiddenj  868. 
24£.  TransparkUion  of  Prohibited  AnimaUj  869. 

243.  Marking  of  Packages^  870. 

244.  Penalty  for  Violation  of  Three  Preceding  Sectiona,  871. 

£45,  Importation  and  Transportation  of  Obscene,  etc.,  Books,  etc.,  871. 

CHAPTER  TEN 

The  Slave  Trade  and  Peonage 

Sec  t4^.  Confining  or  Detaining  Slaves  on  Board  Vessel,  873. 
J847.  Seizing  Slaves  on  Foreign  Shores,  874. 
S48.  Bringing  Slaves  irUo  the  United  States,  876. 
B49.  Equipping  Vessels  for  Slave  Trade,  876. 
250.  Transporting  Persons  to  Be  Held  as  Slaves,  877. 
£51.  Hovering  on  Coast  with  Slaves  on  Board,  877. 
262.  Serving  in  Vessels  Engaged  in  the  Slave  Trade,  878. 

253.  Receiving  or  Carrying  Away  Any  Person  to  Be  Sold  or  Held  as  a  Slave, 

878. 

254.  Equipping,  etc..  Vessel  for  Slave  Trade,  879. 

255.  Penalty  on  Persons  Building,  Equipping,  etc.,  880. 

256.  Forfeiture  of  Vessel  Transporting  Slaves,  880. 

257.  Receiving  Persons  on  Board  to  Be  Sold  as  Slaves,  881. 

258.  Vessels  Found  Hovering  on  Coast,  SSI. 

259.  Forfeiture  of  Interest  in  Vessels  Transporting  Slaves,  881. 

260.  Seizure  of  Vessels  Engaged  in  the  Slave  Trade,  882. 

261.  Proceeds  of  Condemned  Vessels,  How  Distributed,  883. 

262.  Disposal  of  Persons  Found  on  Board  Seized  Vessels,  883. 
26S.  Apprehension  of  Officers  ond  Crew,  884. 

264.  Removal  of  Persons  Delivered  from  Seized  Vessels,  884. 

265.  To  What  Part  Captured  Vessels  Sent,  885. 

266.  When  Owners  of  Foreign  Vessels  Shall  Give  Bond,  886. 

267.  InstrrActions  to  Commanders  of  Armed  Vessels,  885. 

268.  Kidnapping,  SSQ. 

269.  Holding  or  Returning  Persons  to  Peonage,  886. 

270.  Obstructing  Enforcement  of  Preceding  Section,  889. 

271.  Bringing  Kidnapped  Persons  into  United  States,  889. 

CHAPTER  ELEVEN 

Oppbnsbs  Within  the  Admiralty  and  Maritime  and  the  Territorial 

jurtbdiction  of  the  united  states 

Sec  272.  Places  Within  or  Waters  upon  Which  Sections  of  This  Chapter  Shall 
Apply,  890. 
27S.  Murder,  905. 
274'  Manslaughter,  916. 

275.  Punishment  for  Murder;  for  Manslaughter,  917. 

276.  AssauU  with  Intent  to  Commit  Murder,  Rape,  Robbery,  etc.,  918. 

277.  Attempt  to  Commit  Murder  or  Manslaughter,  924. 

278.  Rape,  924.  ^     ^ . 

279.  Having  Carnal  Ktmoledge  of  Female  under  Sixteen,  925. 

280.  Seduction  of  Female  Passenger  on  Vessel,  926. 

281 .  PaymenJt  of  Fine  to  Female  Seduced;  Evidence  Required;  Limitation 

on  Indictment,  926. 

282.  Loss  of  Life  by  Misconduct  of  Officers,  fitc.,  of  Vessels,  926. 

283.  Maiming,  932. 

284.  Robbery,  932. 

286.  Arson  of  Dwelling  House,  933. 
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Sec.  286.  Arson  of  Other  Buildings,  etc.,  934. 

287.  Larceny,  935. 

288.  Receiving,  etc.,  Stolen  Goods,  936. 

289.  Laws  of  States  Adopted  for  Punishing  Wrongful  Act^,  etc.,  938. 

CHAPTER  TWELVE 

Piracy  and  Other  Offenses  Upon  the  Seas 

Sec.  290.  Piracy  under  the  Law  of  Nations,  940. 

29 L  MaUreatmerU  of  Crew  by  Officers  of  Vessel,  943. 

292.  Inciting  RevoU  or  MvMny  on  Shipboard,  945. 

293.  RevoU  and  Mutiny  on  Shipboard,  951. 

294.  Seaman  Laying  Violent  Hands  on  His  Commander,  953. 

295.  AbandonmerU  of  Mariners  in  Foreign  Ports,  953. 

296.  Conspiracy  to  Cast  Away  Vessel,  954. 

297.  Plundering  Vessel  in  Distress,  etc.,  956. 

298.  Attacking  Vessel  with  Intent  to  Plunder,  957. 

299.  Breaking  and  ErUering  Vessel,  etc.,  957. 

500.  Owner  Destroying  Vessel  at  Sea,  957. 

501.  Other  Person  Destroying  or  Attempting  to  Destroy  Vessel  at  Sea,  958. 

502.  Robbery  on  Shore  by  Crew  of  Piratical  Vessel,  959. 

303.  Arming  Vessel  to  Cruise  against  Citizens  of  the  United  States,  959. 

804.  Piracy  under  Color  of  a  Foreign  Commission,  960. 

305.  Piracy  by  Subjects  or  Citizens  of  a  Foreign  State,  961. 

306.  Running  Away  with  or  Yielding  up  Vessel  or  Cargo,  961. 

307.  Confederating,  etc.,  with  Pirates,  962. 

308.  Sale  of  Arms  and  Intoxicants  Forbidden  in  Pacific  Islands,  963. 

309.  Offenses  under  Preceding  Section  Deemed  on  High  Seas,  963. 

310.  "  Vessel  of  the  United  States  "  Defined,  964. 

CHAPTER  THIRTEEN 

Certain  Offenses  in  the  Territories 

Sec.  311.  Places  within  Which  Sections  of  This  Chapter  Shall  Apply,  964, 

312.  Circulation  of  Obscene  Literature;  Promoting  Abortion,  964. 

313.  Polygamy,  965. 

314'    Vriiawful  Cohabitation,  967. 
316.  Joinder  of  Counts,  968. 

316.  Adultery,  968. 

317.  Incest,  968. 

318.  Fornication,  969. 

319.  Certifimtes  of  Marriage;  Penalty  for  Failure  to  Record,  969. 

320.  Pnze  Fights,  Bull  Fights,  etc.,  970. 

321.  Definition  of  '^  Pugilistic  Encounter,''  970. 

322.  Train  Robberies  in  Territories,  etc.,  971. 

CHAPTER  FOURTEEN 

General  and  Special  Provisions 

Sec.  323.  Punishment  of  Death  by  Hanging;  972. 

324'  No  Conviction  to  Work  Corruption  of  Blood  or  Forfeiture  of  Estate^ 
973. 

325.  Whipping  and  the  Pillory  Abolished,  973. 

326.  Jurisdiction  of  State  Courts,  973. 

327.  Pardoning  Power,  975. 

328.  Indians  Committing  Certain  Crimes;  How  Punished,  976. 

329.  Crimes  Committed  on  Indian  Reservations  in  South  Dakota,  981. 
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See,  330.  Qualified  Verdicts  in  CerUxin  Cases,  983. 

331.  Body  of  Executed  Offender  May  Be  Delivered  to. Surgeon  for  Dis- 

section  J  983. 

332.  Who  Are  Principals,  984. 

333.  Punishment  of  Accessories,  986. 
334'  Accessories  to  Robbery  or  Piracy,  987. 
336.  Felonies  and  Misdemeanors,  987. 

336.  Murder  and  Manslaughter;  Place  Where  Crime  Deemed  to  Have 

Been  Committed,  987. 

337.  ConstnAction  of  Certain  Words,  988. 

338.  Omission  of  Wtrrds  "  Hard  Labor ''  Not  to  Deprive  Court  of  Power 

to  Impose,  988. 

339.  ArrangemerU  and  Classification  of  Sections,  988. 

340.  Jurisdiction  of  Circuit  and  District  Courts,  989. 

CHAPTER  FIFTEEN 
Repealing  Provisions 

•Slec.  341.  Sections,  Ads,  and  Parts  of  Acts  Repealed^  989. 

342.  Accrued  RighU,  etc..  Not  Affected,  996. 

343.  Prosecutions  and  Punishments,  997. 
344'  Acts  of  lAmitation,  997. 

34s.  Date  This  Act  Shall  Be  Effective,  997. 

CROSS-R£FERENC£S 

Many  pe^nal  provisions  of  a  general  nature  and  permanent  character,  both 
in  the  Revised  Statutes  and  paused  subsequent  thereto,  are  not  prop- 
erly separable  from  their  administrative  provisions,  and  therefore  are 
not  incorporated  in  the  Penal  Laws.  For  these  provisions,  as  well  as 
those  passed  subsequent  to  the  enactment  of  the  Penal  Laws,  reference 
is  made  to  the  general  index. 


An  Act  To  codify,  revise,  and  amend  the  penal  laws  of  the  United  States. 

[Act  of  March  4, 1909,  ch.  321,  35  Stat.  L.  1080.] 

That  the  penal  laws  of  the  United  States  be,  and  they  hereby  are,  codi- 
fied, revised,  and  amended,  with  title,  chapters,  headnotes,  and  sections, 
entitled,  numbered,  and  to  read  as  follows : 

This  is  the  first  paraKraph  of  the  "  Criminal  Code  "  or  **  Penal  Code."  The  original 
title  "  Crimes  "  upon  which  it  is  based  was  Title  70  of  the  Revised  Statutes  consist- 
ing of  nine  chapters,  as  follows:  Ch.  1,  (General  Provisions;  Ch.  2,  Crimes  Against  the 
Existence  of  the  Government;  Ch.  3,  Crimes  Arising  Within  the  Maritime  and  Terri- 
torial Jurisdiction  of  the  United  States;  Ch.  4,  Crimes  Against  Justice;  Ch.  5,  Crimes 
Against  the  Operations  of  the  Government;  Ch.  6,  Official  Misconduct,  etc.;  Ch.  7. 
Crimes  Against  the  Elective  Franchise  and  Civil  Rights  of  Citizens;  Ch.  8,  The  Punish- 
ment of  Accessories ;  Ch.  9,  Prisoners  and  Their  Treatment.  These  chapters,  with  the 
exception  of  the  last  cited  chapter  9,  which  is  given  under  Prisons  and  Pbisonebs. 
were  practically  all  embodied  m  this  Code  under  very  similar  chapter  headings  and 
repealed  by  section  341,  infraj  this  title,  and  in  addition  numerous  other  penal  pro- 
visions which  were  properly  separable  from  their  administrative  provisions,  as  well  a« 
several  complete  short  titles,  have  been  incorporated  in  the  Code  and  likewise  repealed. 
The  notes  under  the  various  sections  of  this  Act  pointing  out  the  source  of  the  section 
fhanges  made,  and  the  reasons  therefor,  are  generally  taken  from  the  rep»/ft  of  the 
Special  Joint  Committee  on  the  Revision  of  tlie  Lawa  of  the  Sixtieth  Congress,  but  ir 
■ome  instances  the  comment  has  been  made  by  the  editor. 
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CRIMES 
Chapter  One 

OFFENSES  AGAINST  THE  EXISTENCE  OF  THE  GOVERNMENT 


Sec. 

1.  Treason. 

2.  Punishment  of  treason. 

3.  Misprision  of  treason. 

4.  Inciting   or   engaging   in   rebellion   or 

insurrection. 
6.  Criminal  correspondence  with   foreign 
governments. 


Sec. 

6.  Seditious  conspiracy. 

7.  Recruiting  soldiers  or  sailors  to  serve 

against  the  United  States. 

8.  Enlistment  to  serve  against  the  United 

States. 


Common-law  offenses. — "  It  is  well  settled  that  there  are  no  common-law  offenses 
against  the  United  States."  U.  S.  v.  Eaton,  (1892)  144  U.  S.  677,  12  S.  Ot.  764,  36 
U.  S.  (L.  ed.)  591.  See  also  cases  cited  in  Judioiaby,  vol.  4,  at  p.  1001,  under  side-' 
head  Common-law  jurisdiction. 


Sec.  1.  [Treason.]  Whoever,  owing  allegiance  to  the  United  States, 
levies  war  against  them  or  adheres  to  their  enemies,  giving  them  aid  and 
comfort  within  the  United  States  or  elsewhere,  is  guilty  of  treason.  [35 
Stat  L.  1088,] 

This  section  was  drawn  from  R.  S.  sec.  53^1  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
112),  which  was  repealed  by  section  341  of  this  Code,  infra,  this  title.  The  only 
change  made  was  the  substitution  of  the  word  **  whoever  "  for  the  words  *'  Every  per- 
son," and  the  omission  of  the  word  "who,"  which  had  formerly  appeared  before  the 
word  "  levies." 


I.  In  general,  396 

1.  Constitutional  provision,  396 

a.  In  general,  396 

b.  Overt    act    and    two    wit- 
nesses, 397 

2.  Power  of  Congress,  398 

3.  Mere  conspiracy,  398 

4.  Treason     against     state     and 

United  States,  399 
6.  Acts  done  in  support  of  de  facto 

government,  399 
6.  No  accessories;   all  principles, 
399 
II.  "Owing  allegiance,*.'  400 
III.  Levying  war,  401 

1.  In  general,  401 

2.  Combination     and     conspiracy, 

403 
fu  Essential  ingredient,  403 
b.  Alone  insufficient,  403 

3.  Acts  of  participation,  403 

4.  Assemblage  in  force,  404 

5.  Aid  and  comfort  to  rebels,  406 

6.  Resisting  or  preventing  execu- 

tion of  laws,  407 
rV.  Adhering  to  enemy;  giving  aid  and 

comfort,  412 
V.  Duress,  413 
VI.  Evidence,  413 

1.  Before  committing  magistrate, 

413 

2.  Before  grand  jury,  414 

3.  On  trial,  415 

a.  Requirement    of   two    wit- 

nesses,  415 

b.  As  to  conspiracy,  415 


e.  As  to  object  of   insurrec- 
tion, 415 

d.  Commiflflion        of        other 

offenses,  417 

e.  Declarations     and    confes- 

sions, 417 

f.  Testimony    of    accomplices, 

418 
VII.  Procedure,  418 

1.  Arrest  and  commitment,  418 

2.  Order  of  proof  on  trial,  418 

I.  In  General 

1.  Constitutional  ProwsUm 

a;  In  general 

The  crime  of  treason  "was  deemed  by 
the  founders  of  our  government  of  such 
importance,  both  in  respect  to  the  govern- 
ment and  the  citizen,  that  they  specially 
defined  it  in  the  constitution;  thus,  tak- 
ing it  out  of  the  power  of  legislative  regu- 
lation. The  definition  is  found  in  the 
third  section  of  the  third  article,  as  fol- 
lows: '  Treason  against  the  United  States 
shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort.  No  person 
shall  be  convicted  of  treason  unless  on  the 
testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court.' 
The  power  to  annex  the  punishment  waa 
left  to  congress,  which  annexed  the  pen- 
alty of  death.  The  definition  of  the 
crime  was  taken  from  the  statute  of  2o 
Edw.  III.  of  England,  and  which  has  been 
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leveral  times  reaffirmed,  for  the  purpose 
of  correcting;  abuses  that  had  grown  up 
in  that  kingdom  in  respect  to  the  law, 
both  by-  acts  of  parliament  and  the 
decisions  of  courts,  under  the  tyrannical 
reigns  of  the  Tudors  and  the  Stuarts. 
Those  abuses  were  well  known  to  the 
founders  of  our  government,  and  doubt- 
less led  to  the  peculiar  phraseology  ob- 
servable in  the  definition  of  the  crime, 
namely,  that  it  shall  consist  only  in  levy- 
ing war  against  the  United  States,  or  in 
adhering  to  their  enemies,  giving  them  aid 
and  comfort;  and  to  the  other  equally 
stringent  feature,  that  no  person  shall  be 
convicted  of  the  offense  except  on  the 
testimony  of  two  witnesses  to  the  same 
overt  act.  The  tirst  prohibits  congress 
from  making  any  other  acts  of  the  citizen 
than  those  specified,  treason;  and  the 
second  prevents  the  introduction  of  con- 
structive treasons,  which  had  been  en- 
grafted upon  this  statute  of  Kdw.  III. 
by  judicial  decisions."  Per  Mr.  Justice 
Kelson  in  Charge  to  Grand  Jury,  (1861) 
5  Blatchf.  549,  30  Fed.  Cas.  No.  18,271. 

The  constitutional  definition  of  treason, 
quoted  in  the  preceding  paragraph,  being 
borrowed  from  the  ancient  law  of  Kng> 
land  ''  must  be  understood  of  course  in  the 
sense  which  they  bore  in  that  law,  and 
which  obtained  here  when  the  constitution 
was  adopted.''  Charge  to  Grand  Jury, 
(1851)  2  Wall.  Jr.  C.  C.  134,  30  Fed. 
Cas.  No.  18,276. 

"  Under  the  laws  of  the  United  States, 
the  highest  of  all  crimes  is  treason.  It 
must  be  so  in  every  civilized  state;  not 
only  because  the  first  duty  of  a  state  is 
self-preservation,  but  because  this  crime 
naturally  leads  to  and  involves  many 
others,  destructive  of  the  safety  of  indi- 
viduals and  of  the  peace  and  welfare  of 
society.  This  crime  is  defined  by  the  con- 
stitution itself,  and  its  magnitude,  as  well 
as  the  importance  of  a  fit  and  rigid  defini- 
tion of  it,  may  be  inferred  from  the  fact 
that  it  is  the  only  offense  defined  by  tliat 
instrument.  It  is  there  made  to  consist 
in  levying  war  against  the  United  States, 
or  adhering  to  their  enemies,  giving  th(>m 
aid  and  comiort.  Tbis  language  is  bor- 
rowed from  an  ancient  English  statute, 
enacted  in  the  year  1392  (25  Edw.  III), 
mainly  for  the  purpose  of  restraining  the 
power  of  the  crown  to  oppress  the  sub- 
ject by  arbitrary  constructions  of  the 
law  of  treason."  Per  Mr.  Justice  Curtis 
in  Charge  to  Grand  Jury,  (1851)  2  C'urt. 
630,  30  Fed.  Cas.  No.  18,269. 

b.  Overt  Act  and  Two  Witnesses 
"  The  provision  in  the  constitution,  that 
the  two  witnesses  must  be  to  the  same 
overt  act  (or  actual  deed  constituting 
the  treasonable  offense),  was  in  conse- 
quence of  a  construction  which  had  pre- 
vailed in  England,  that  though  two  wit- 
nesws  were  required  to  prove  an  act  of 


treason,  yet  if  one  witness  proved  one 
act,  and  another  witness  another  apt  of 
the  same  species  of  treason  (as  for  in- 
stance that  of  levying  war),  it  was  suf- 
ficient; a  decision  which  has  always  ap- 
peared to  me  contrary  to  the  true  in- 
tention of  the  law  which  made  two  wit- 
nesses necessary  —  this  provision  being, 
as  I  conceived,  intended  to  guard  against 
fictitious  charges  of  treason,  which  an 
unprincipled  government  might  be  tempted 
to  support  and  encourage,  even  at  the 
expense  of  perjury,  a  thing  much  more 
difficult  to  be  effected  by  two  witnesses 
than  one."  Per  Mr.  Justice  Iredell  charg- 
ing a  grand  jury  in  U.  S.  r.  Fries,  (1709) 
3  Dall.  (Pa.)  615,  1  U.  8.  (L.  ed.)  701, 
9  Fed.  Cas.  No.  5,126. 

"  The  plain  meaning  of  the  words  'overt 
act'  as  used  in  the  Constitution  and  the 
statute  is  an  act  of  a  character  susceptible 
of  clear  proof,  and  not  resting  in  mere 
inference  or  conjecture.  They  were  in- 
tended to  exchide  the  possibility  of  a  con- 
viction of  the  odious  crime  of  treason, 
upon  proof  of  facts  which  were  only  treas- 
onable by  construction  or  inference  or 
which  have  no  better  foundation  than 
mere  suspicion.  .  .  .  However  strong 
may  be  the  grounds  of  suspicion  or  belief 
that  an  individual  is  disloyal  to  his 
country  or  his  government,  until  his  dis- 
loyalty is  developed  by  some  open  and 
provable  act  he  is  not'  lega^lly  guilty  of 
the  crime  of  treason."  Charge  to  Grand 
Jury,  (1861)  1  Bond  609,  30  Fed.  Cas. 
No.' 18,272,  per  Leavitt,  J. 

Charging  the  overt  act. — ^An  indictment 
for  treason  in  levying  war  against  the 
United  States,  charging  a  treasonable  as- 
semblage as  the  overt  act,  cannot  be  sus- 
tained where  defendant  was  not  with  the 
assemblage  at  any  time  before  it  reached 
the  place  named  in  the  indictment,  did  not 
join  it  there  or  intend  to  join  it  there, 
and  where  his  personal  co-operation  in  the 
general  plan  was  to  take  place  at  a  great 
distance  in  a  different  state,  and  the 
overt  acts  to  be  performed  by  him  were 
to  be  distinct  overt  acts  to  be  performed 
at  a  different  place.  .  U.  S.  t?.  Burr,  ( 1807  > 
25  Fed.  Cas.  No.  14,698. 

In  IT.  S.  V.  Mitchell,  (1795)  2  Dall. 
(Pa.)  348,  1  U.  S.  (L.  ed.)  410,  26  Fed. 
Cas.  No.  15,788,  a  trial  on  an  indictment 
for  treason  by  an  insurrection  for  the  pur- 
pose of  suppressing  excise  offices  and  pre- 
venting the  execution  of  an  act  of  Con- 
gress, Mr.  Justice  Paterson  in  his  charge 
to  the  jury  said:  "It  is  said  that  no 
act  of  treason  was  committed  at  Couchcj's 
Fort,  and  that,  however  treasonable  tlio 
proceedings  at  Gen.  Neville's  may  have 
been,  there  are  not  two  witnesses  who 
prove  that  the  prisoner  was  there.  .  .  . 
But  let  us  consider  the  prisoner's  conduct 
in  a  regular  and  connected  course.  Ho 
is  provcS,  by  a  competent  number  of  wit- 
nesses, to  have  been  at  Couche's  Fort.    At 
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Couche's  Fort  the  conspiracy  was  forinwl 
for  attacking  Gen.  Neville's  house,  and 
the  prisoner  was  actually  passed  on  the 
march  thither.  Now,  in  Fost.  Crown  Law, 
218,  the  very  act  of  marching  is  consid- 
ered as  carrying  the  traitorous  intention 
into  effect;  and  the  jury  (who  will  some- 
times find  the  most  positive  testimony  con- 
tradicted by  circumstances  which  carry 
irresistible  conviction  to  the  mind)  will 
consider  how  far  this  aids  the  doubtful 
language  of  the  second  witness,  even  as 
to  the  fact  of  the  prisoner's  being  at 
Gen.    Neville's   house.      .  .      He  was 

armed,  he  was  a  volunteer,  he  was  a  party 
to  the  various  consultations  of  the  in- 
surgents and  in  every  scene  of  the  insur- 
rection from  the  assembly  at  Couche's 
Fort  to  the  day  prescribed  for  submission 
to  the  government,  he  makes  a  conspicu- 
ous appearance.  His  attendance,  armed, 
at  Braddock's  field,  would  of  itself  amount 
to  treason,  if  his  design  was  treasonable." 
''Words  oral,  written,  or« printed,  how^- 
ever  treasonable,  seditious  or  criminal,  of 
themselves,  do  not  constitute  an  overt  act 
of  treason,  within  the  definition  of  the 
crime.  .  .  .  An  attempt  was  made  in  the 
parliament  of  England,  during  the  reign 
of  James  II.  to  make  treasonable  words 
the  subject  of  this  crime;  but  it  was  re- 
sisted by  the  friends  of  constitutional 
liberty  and  defeated,  and  since  that  time 
it  has  not  been  renewed."  Charge  to 
Grand  Jury,*  (1861)  6  Blatchf.  549,  30 
Fed.  Cas.  No.  18,271,  per  Mr.  Justice 
Nelson. 

2.  Power  of  Oongresa 

As  to  the  crime  of  treason :  "  It  is  that 
of  which  the  people  of  America  have  been 
most  jealous,  and,  therefore,  while  other 
crimes  are  unnoticed,  they  have  refused 
to  trust  the  national  legislature  with  the 
definition  of  this."  Per  Chief  Justice 
MarsKall  in  U.  S.  v.  Burr,  (1807)  4 
Cranch  (Appendix)  455,  25  Fed.  Cas.  No. 
14,692a    (at  p.    13). 

"No  other  acts  [than  those  specified  in 
the  Constitution]  can  be  declared  to  con- 
stitute the  offense.  Congress  can  neither 
extend,  nor  restrict,  nor  define  the  crime. 
Its  power  over  the  subject  is  limited  to 
prescribing  the  punishment."  Per  Mr. 
Justice  Field  in  IT.  S.  t*.  Greathouse, 
(1863)  4  Sawv.  457,  26  Fed.  Cas.  No. 
16,254  (at  p.  21). 

The  constitutional  provision  requiring 
two  witnesses  "  applies  as  well  to  the 
legislative  as  to  the  judicial  department 
of  the  government,  and  an  act  of  C.'ongress, 
therefore,  in  conflict  with  it  would  be  a 
nullity."  Charge  to  Grand  Jurv,  (1861) 
1  Bond  609,  30  Fed.  Cas.  No.  1*8.272.  per 
Leavltt,  J. 

In  the  case  of  U.  S.  v.  Fries,  (1799)  3 
Dall.  (Pa.)  515,  1  U.  8.  (L.  ed.)  701, 
9  Fed.  Cas.  No.  5,126  (at  p.  908-909), 
Peters,     J.,     charging     a     jury,     said: 


••  Though  punishments  are  designated,  by 
particular  laws,  for  certain  inferior 
crimes,  which,  if  prosecuted  as  substantive 
offenses,  and  the  sole  object  of  the  prosecu- 
tion, are  exclusively  liable  to  the  penal- 
ties directed  by  those  laws,  yet,  when 
committed  with  treasonable  ingredients, 
these  crimes  become  only  circumstances 
or  overt  acts.  The  intent  is  the  gist  of 
the  inquiry  in  a  charge  of  treason;  and 
is  the  great  and  leadmg  object  in  trials 
for  this  crime.  The  description  of  crimes, 
contained  in  the  act  commonly  called  the 
sedition  act  [1  Stat.  5961,  lose  their  char- 
acter, and  become  but  component  parts 
of  the  greater  crime,  or  evidences  of  trea- 
son, when  the  treasonable  intent  and  overt 
act  are  proved.  So  it  is  with  rescue  of 
prisoners;  which,  in  the  present  case,  was 
not  an  independent  offense,  but  an  overt 
act  of  the  treason.  These  were  crimes  — 
misdemeanors  —  at  common  law;  and 
might  have  been  punished  by  fine  and  im- 
prisonment when  substantive  independent 
offenses.  But,  when  committed  with  trea- 
sonable intent,  they  are  merged  in  the 
treason,  of  which  sedition,  conspiracy  and 
combination  are  always  the  harbingers. 
I  do  not  think  that  the  acts  relating 
either  to  sedition  or  rescue  have  altered 
the  principle,  though  they  have  defined 
and  bounded  the  punishments.  The  law, 
as  to  treason,  is  the  same  now  as  if  those 
offenses  were  still  punishable  at  common 
law.  The  sedition  act  cannot  constitu- 
tionally alter  the  description  of  the  crime 
of  treason,  to  which  the  combination  and 
conspiracy  to  perpetrate  this  offense,  with 
force  and  numbers,  are  essential  attri- 
butes. Numbers  must  combine  and  con- 
spire to  levy  war.  But  if  these  indis- 
pensable qualities  of  the  crime  are,  by 
the  legislature,  declared  only  misdemean- 
ors, and  separated  from  the  treasonable 
act,  the  legislature  nullify  the  description 
of  treason  contained  in  the  constitution; 
and  so  indirectly  alter  and  destroy,  or 
make  inefficient,  this  part  of  that  instru- 
ment. The  congress  neither  possesses,  nor 
did  they  intend  to  exercise,  any  such 
power.  They  could  not  (nor  did  they  so 
intend)  place  the  crime  declared  in  the 
constitution  to  be  treason,  among  the  in- 
ferior class  of  offenses,  by  describing  some 
of  its  essential  qualities  in  the  sedition 
act,  and  prescribing  punishments,  when 
they  solely  constitute  substantive  and  in- 
dependent offenses.  Congress  can^nly  (as 
they  have  done)  prescribe  the  punish- 
ment for  treason,  reflate  the  trial,  and 
direct  the  mode  in  which  that  punishment 
is  to  be  executed." 

3.  Mere  Conspiraoy 
"  In  treason  there  must  be  some  previ- 
ous agreement."  Per  Mr.  Justice  Grier  in 
U.  S.  r.  Hanway,  (1851)  2  Wall.  Jr.  C.  C. 
139,  26  Fed.  Cas.  No.  16,209  (at  p.  112). 
See  also  infra,  this  note,  III,  2,  b,  p.  403. 
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"However  flagitious  may  be  the  crime 
of  conepiring  to  subvert  by  force  the  gov- 
ernment of  our  country,  such  conspiracy 
is  not  treason.  To  conspire  to  levy  war 
and  actually  to  levy  war,  are  distinct 
offenwB."  Per  Chief  Justice  Marshall  in 
>;*  p.  Rollman,  (1807)  4  Cranch  75,  2 
l\  S.  (L.  ed.)  554. 

"Of  the  overt  act  of  treason,  there 
must  undoubtedly  be  proof  by  two  wit- 
nesses; and  it  is  equally  clear,  that  the 
intention  and  the  act,  the  will  and  the 
deed,  must  concur;  for  a  bare  conspiracy 
is  not  treason."  U.  S.  r.  Mitchell,  ( 1795 ) 
2  DalL  (Pa.)  348,  1  U.  S.  (L.  ed.)  410. 
26  Fed.  Cas.  No.  15,788,  per  Mr.  Justice 
Patterson  instructing  a  jury. 

''An  intention  to  commit  treason  is  an 
offense  entirely  distinct  from  the  actual 
commission  of  that  crime."  Per  Chief 
Justice  Marshall  in  U.  S.  r.  Burr,  ( 1807 ) 
4  Oanch  (Appendix)  455,  25  Fed.  Cas. 
Xo.  14,692a   (at  p.  13). 

"Even  in  the  common  law  there  is  a 
distinction  between  conspiracy  and  trea- 
son. The  difference  was  this:  that  con- 
spiracy was  an  offense  essentially  joint, 
and  there  must  be  a  joinder  in  the  in- 
dictment, and  a  conviction  of  more  than 
one  to  make  it.  Treason  may  be  com- 
mitted severally  as  well  as  jointly,  and 
one  may  be  indicted."  Per  Kane,  J.,  in 
U.  S,  r.  Hanway,  (1861)  2  Wall.  Jr.  C.  C. 
139,  26  Fed.  Cas.  No.  15,299   (at  p.  113). 

4.  Treason  against  State  and  United 

States 

Treason  against  state  and  United  States 
distinguished. —  "  It  is  not  every  act  of 
treason  by  levying  war  that  is  treason 
against  the  UnitS  States.  It  may  be, 
and  often  is,  aimed  altogether  against 
the  soverei^ty  of  a  particular  state. 
Thus,  for  example,  if  the  object-  of  an 
assembly  of  persons,  met  with  force,  is  to 
overturn  the  government  or  constitution 
of  a  state,  or  to  prev^it  the  due  exercise 
of  its  sovereign  powers,  or  to  resist  the 
exercise  of  any  one  or  more  of  its  general 
laws,  but  without  any  intention  what- 
soever to  intermeddle  with  the  relations 
of  that  Bt»te  with  the  national  govern- 
ment or  to  displace  the  national  laws  or 
sovereignty  therein, —  every  overt  act 
done  with  force  towards  the  execution  of 
such  a  treasonable  purpose  is  treason 
against  the  state,  and  against  the  state 
only."  Charge  to  Grand  Jury,  (1842)  1 
fitory  614,  30  Fed.  Cas.  No.  18,275  per  Mr. 
Justice  Story. 

"There  must,  then,  to  constitute  the 
crime,  be  a  levying  of  war  against  the 
United  States  in  their  sovereign  charac- 
ter, and  not  merely  a  levying  of  war  ex- 
clusively against  the  sovereignty,  of  a 
particular  state  .  .  .  But  treason 
may  be  begun  against  a  state,  and  may 
be  mixed  up  or  merged  in  treason  against 
the  United  States.    Thus,  if  the  treason- 


able purpose  be  to  overthrow  the  govern- 
ment of  the  state,  and  forciblv  to  with- 
draw  it  from  the  Union,  and  thereby  to 
prevent  the  exercise  of  the  national  sover- 
eignty within  the  limits  of  the  state,  that 
would  be  treason  against  the  United 
States."  Charge  to  Grand  Jury  (1842) 
1  Story  614,  .30  Fed.  Cas.  No.  18,275,  per 
Mr.  Justice  Story. 

"  If  the  troops  of  the  United  States 
should  be  called  out  by  the  President,  in 
pursuance  of  the  duty  enjoined  by  the 
Constitution,  upon  the  application  of  the 
state  legislature,  or  the  state  executive 
when  the  legislature  cannot  be  convened, 
to  protect  the  state  against  domestic  vio- 
lence, and  there  should  be  an  assembly  of 
persons  with  force  to  resist  and  oppose 
the  troops  so  called  out  by  the  President, 
that  would  be  a  levy  of  war  against  the 
United  States,  although  the  primary  in- 
tention of  the  insurgents  may  have  been 
only  the  overthrow  of  the  state  govern- 
ment or  the  state  laws."  Charge  to  Grand 
Jury,  (1842)  1  Story  614,  30  Fed.  Cas. 
No.  18,275,  per  Mr.  Justice  Story. 

•  • 

5.  Acta   2)oMe    in   Support   of   De   FaHo 

Oovemment 

"  Treason  in  England  is  not  committed 
against  the  lawful  government  by  acts  of 
hostility  done  in  support  of  de  facto  gov- 
ernment, strictly  so-called.  That  is  the 
rule  established  by  the  statute  11  Henry 
VII.,  passed  with  reference  to  the  fre- 
quent changes  in  the  royal  authority  dur- 
ing the  civil  wars  of  York  and  Lancaster. 
And  the  reason  of  the  rule,  doubtless,  ex- 
tended to  acts  done  under  the  parliament 
and  the  Protector,  while  in  possession  of 
the  supreme  authority  in  England; 
though  the  benefit  of  it  was  denied  to 
many,  and  in  a  most  conspicuous  instance 
to  Sir  Henry  Vane.  And  it  may  be  well 
doubted  whether  in  this  country .  treason 
against  the  United  States  could  be  com^- 
mitted  in  obedience  to  a  usurping  presi- 
dent and  congress,  exercising  unconstitu- 
tional and  unlawful  power  at  the  seat  of 
the  national  government.  But  it  cannot 
be  maintained  that  acts  against  the  king 
committed  in  obedience  to  a  usurper  tem- 
porarily in  possession  of  a  part  of  the 
kingdom,  would  not  be  treason  in  Eng- 
land; or  that  levying  war  against  the 
United  States  by  persons,  however  com- 
bined and  confederated  (even  though 
successful  in  establishing  their  actual 
authority  in  several  states)  would  not  be 
treason  here."  Per  Mr.  Chief  Justice 
Chase  in  Keppel  t%  Petersburg  R.  Co., 
(1868)  Chase  167,  14  Fed.  Cas.  No.  7,722 
(at  p.  371). 

6.  No  Accessories;  AU  Principals 
''In  treason  there  are  no  accessories; 
all   who  engage  in  the  rebellion   at  any 
stage  of  its  existence,  or  who  designedly 
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give  to  it  any  species  of  aid  and  com- 
fort, in  whatsoever  part  of  the  country 
they  may  be,  stand  on  the  same  plat- 
form; they,  are  all  principals  in  the 
commission  of  the  crime;  they  are  all 
levying  war  against  the  United  States." 
Per  Mr.  Justice  Field  in  U.  S.  v.  Great- 
house,  (1863)  4  Sawy.  457,  26  Fed.  Cas. 
No.  15,254  (at  p.  22).  To  the  same  point 
see  U.  S.  V,  Hanway,  (1851)  2  Wall.  Jr. 
C.  C.  139,  26  Fed.  Cas.  No.  15,299  (at 
p.  125),  per  Mr.  Justice  Grier. 

**  In  treason  there   are  no  accessories. 

.  .  .  Successfully  to  instigate  treason  is  to 

commit    it."      Charge    to    Grand    Jury, 

(1851)    2  Wall.   Jr.   C.   C.    134,  30  Fed. 

Cas.  No.  18,276. 

"  In  treason,  all  the  participes  criminis 
are  principals;  there  are  no  accessories 
to  this  crime.  Every  act.  which,  in  the 
case  of  felony,  would  render  a  man  an 
accessory,  will,  in  the  case  of  treason, 
make  him  a  principal.  To  render  any  per- 
son an  accomplice  and  principal  in  felony, 
he  must  be  aiding  and  abetting  at  the 
fact ;  or  ready  to  afford  assistance,  if  neces- 
sary. If  a  person  be  present  at  a  felony, 
aiding  and  assisting,  he  is  a  principal.  It 
is  always  material  to  consider  whetner  the 
persons  charged  are  of  the  same  party, 
upon  the  same  pursuit,  and  under  the  ex- 
pectation of  mutual  defense  and  support. 
All  persons  present,  aiding,  assisting,  or 
abetting  any  treasonable  act,  are  *  prin- 
cipals. All  persons,  who  are  present  and 
countenancing,  and  are  ready  to  afford  as- 
sistance, if  necessary,  to  those  who  act- 
ually commit  any  treasonable  act,  are  also 
principals.  If  a  number  of  persons  as- 
semble and  set  out  upon  a  common  design, 
as  to  resist  and  prevent,  by  force,  the 
execution  of  any  law,  and  some  of  them 
commit  acts  of  force  and  violence,  with 
intent  to  oppose  the  execution  of  any  law, 
and  others  are  present  to  aid  and  assist, 
if  necessary,  they  are  all  principals.  If 
any  man  joins  and  acts  witn  an  assembly 
of  people,  his  intent  is  always  to  be  con- 
sidered and  adjudged  to  be  the  same  as 
theirs;  and  the  law,  in  this  case,  judgeth 
of  the  intent  by  the  fact.  If  a  number  of 
persons  combine  or  conspire  to  effect  a 
certain  purpose,  as  to  oppose,  by 
force,  the  execution  of  a  law,  any 
act  of  violence  done  by  any  one 
of  them,  in  pursuance  of  such  com- 
bination, and  with  intent  to  effect  such 
object,  is,  in  consideration  of  law,  the 
act  of  all  who  are  present  when  such  act 
of  violence  is  committed.  If  persons  col- 
lect together  to  act  for  one  and  the  same 
common  end,  any  act  done  by  any  one  of 
them,  with  intent  to  effectuate  such  com- 
mon end,  is  a  fact  that  may  be  given  in 
evidence  against  all  of  them;  the  act  of 
each  is  evidence  against  all  concerned." 
Per  Mr.  Justice  Cbase,  charging  the  jury, 
in  U.  S.  r.  Fries,  (1799)  3  Dall.  (Pa.) 
615,  1  U.  S.  (L.  ed.)  701,  9  Fed.  Cas.  No. 
6,126  (at  p.  931). 
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Treason  may  be  committed  by  those 
not  personally  present  at  the  immediate 
scene  of  violence.  If  a  body  of  men  be 
actually  assembled  to  effect  by  force  a 
treasonable  purpose,  all  those  who  per- 
form any  part,  however  minute,  or  how- 
ever remote  from  the  scene  of  action,  and 
who  are  actually  leagued  in  the  general 
conspiracy  are  to  be  considered  guilty  of 
treason.  Influential  persons  cannot  form 
associations  to  resist  the  law  by  violence, 
excite  the  passions  of  ignorant  and  unre- 
flecting, or  desperate  men,  incite  them  to 
action^  supply  them  with  weapons,  and 
then  retire  and  await  in  safety  the  result 
of  the  violence  which  they  themselves 
have  caused."  Per  Mr.  Justice  Curtis  in 
Charge  to  G-rand  Jury,  (1851)  2  Curt. 
630,  30  Fed.  Cas.  No.  18,269. 

"  War  being  levied,  all  who  aid  in  its 
prosecution,  whether  by  open  hostilities 
in  the  field,  or  by  performing  any  part  in 
the  furtherance  of  the  common  object, 
*  liowever  minute  or  however  remote  from 
the  scene  of  action '  are  equally  guilty  of 
treason  within  the  constitutional  provi- 
sion." Per.  Mr.  Justice  Field  in  U.  S.  r. 
Greathouse,  (1863)  4  Sawv.  457,  26  Fed. 
Cas.  No.  15,254. 

"  There  must  be  some  act  of  violence 
as  the  result  or  consequence  of  the  com- 
bining. But  here  again,  it  is  not  neces- 
sary to  prove  that  the  individual  accused 
was  a  direct,  personal  actor  in  the  vio- 
lence. If  he  was  present,  directing,  aid- 
ing, abetting,  counselling,  or  countenanc- 
ing it,  he  is  in  law  guilty  of  the  forcible 
act.  Nor  is  even  his  personal  presence 
indispensable.  Though  he  is  absent  at  the 
time  of  its 'actual  perpetration,  yet  if  he 
directed  the  act,  devised  or  knowingly  fur- 
nished the  means  for  carrying  it  into 
effect,  instigating  others  to  perform  it,  he 
shares  their  guilt."  Charge  to  Grand 
Jury,  (1851)  2  Wall.  Jr.  C.  C.  1»4,  30 
Fed.  Cas.  No.  18,276. 

II.  "  Owing  Allbgianck  " 

"  Treason  is  a  breach  of  allegiance  and 
can  be  committed  by  him  only  who  owes 
allegiance,  either  perpetual  or  temporary. 
The  words,  therefore,  '  owing  allegiance  to 
the  United  States,'  in  [this]  section,  are 
entirely  surplus  words,  which  do  not  in 
the  slightest  degree  affect  its  sense.  The 
construction  would  be  precisely  the  same 
were' they  omitted."  U.  S.  f>.  Wiltberger, 
(1820)  5  Wheat.  76,  5  U.  S.  (L.  ed.)  37, 
per  Chief  Justice  Marshall. 

In  (17^)  1  Op.  Atty.-Oen.  84,  Attor- 
ney-General Lee  gave  the  following 
opinion  to  the  Secretary  of  State:  "  Hav- 
ing taken  into  consideration  the  acts  of 
the  French  republic  relative  to  the  United 
States,  and  the  laws  of  Congress  passed 
at  the  last  session,  it  is  my  opinion  that 
there  exists  not  only  an  actual  maritime 
war  between  France  and  the  United 
States,  but  a  maritime  war  authorised 
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by  both  nations.  Consequently,  France  is 
our  enemy;  and  to  aid,  assist,  and  abet 
that  nation  in  her  maritime  warfare,  will 
be  treason  in  a  citizen  or  any  other  per- 
aoD  within  the  United  States  not  com- 
miasioned  under  France.  But  in  a  French 
subject,  commissioned  by  France,  acting 
openly  according  to  his  commission,  such 
assistiEince  will  he  hostility.  The  former 
may  be  tried  and  punished  according  to 
our  laws;  the  latter  must  be  treated  ac- 
cording to  the  laws  of  war.  I  have 
thought  it  my  duty  to  make  this  com- 
munication in  consequence  of  the  informa- 
tion you  received  from  Rhode  Island,  of 
the  intuitions  of  a  Frenchman,  whose 
same  I  do  not  now  call  to  mind,  who 
is  said  to  be  somewhere  in  this  country, 
on  the  business  of  buying  ships  and  sup- 
plies of  a  military  kind,  for  the  West 
Indies.  He  should  be  apprehended  and 
tried  as  a  traitor,  unless  he  has  a  com- 
mission, and  acts  according  to  it;  in 
which  case  he  should  be  treated  as  an 
enemy,  and  confined  as  a  prisoner  of 
war." 

"Allegiance  is  of  two  kinds:  that  due 
from  citizens,  and  that  due  from  aliens 
resident  within  the  United  States.  Every 
sojourner  who  enjoys  our  protection  is 
bound  t-o  good  faith  toward  our  govern- 
ment, and  although  an  alien,  he  may  be 
^ilty  of  treason  by  cooperating  either 
with  rebels  or  foreign  enemies.  The  al- 
h-giance  of  aliens  is  local,  and  terminates 
when  they  leave  our  country.  That  of 
citizens  is  not  so  limited  —  although  the 
European  doctrine  of  indissoluble  and  per- 
petual allegiance  has  not  been  accepted 
in  this  country."  Charge  to  Grand  Jury, 
(1861)  1  Sprague  602,  30  Fed.  Cas.  No. 
18,273  (at  p.  1040),  per  Sprague,  J.  As 
to  expatriation  of  citizens  see  R.  S.  sec. 
1999  and  Act  of  March  2,  1907,  eh.  2534, 
34  Stat.  L.  1228,  both  of  which  are  given 
in  Citizenship,  vol.  2,  pp.  120,  122. 

Treason  by  aliens. — ^The  well-established 
rule  that  an  alien  while  domiciled  in  a 
country  owes  to  it  a  local  and  temporary 
allegiance,  which  continues  during  the 
period  of  his  residence,  in  return  for  the 

grotection  he  receives,  and  that  for  a 
reach  of  this  temporary  allegiance  he 
may  be  punished  for  treason,  extended  to 
aliens  who  were  domiciled  during  the  Re- 
bellion within  the  insurrectionary  district 
and  within  the  Confederate  lines.  Car- 
lisle's Case,  8  Ct.  CI.  163. 

"  Treason  against '  the  United  States 
may  be  committed  by  any  one  resident 
or  sojourner  within  its  territory,  and 
under  the  protection  of  its  laws,  whether 
he  be  a  citizen  or  alien.  1  Hale  Prec. 
(Eng.)  69.  60,  62;  1  Hawk.  P.  C.  (Eng.) 
c.  2,  S  6;  W.  Kel.  (Eng.)  38."  Charge  to 
Grand  Jurv,  (1851)  2  Wall.  Jr.  C.  C.  134, 
30  Fed.  Cas.  No.  18,276. 
/'Mere  rebellion  absolves  no  man  from 
his  allegiance."     Charge  to  Grand  Jury, 
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(1861)   2  Sprague  270,  80  Fed.  Cas.  No. 
18,266. 

Seceding  ordinanoes  of  states  do  not 
abrogate  the  Constitution  of  the  United 
States,  or  release  the  citizene  of  any  atate 
from  their  obligation  of  loyalty  to  the 
government  of  &e  United  States,  and  a 
citizen  or  resident  of  any  state  may, 
therefore,  be  indicted  and  punished  for 
treasonable  acts  against  that  government. 
U.  S.  c.  Cathcart,  (1664)  1  Bond  666, 
26  Fed.  Cas.  No.  14,766. 

"  Suppose  that  a  number  of  states  un- 
dertake by  revolution  to  throw  off  the 
government  of  the  United  States  and  erect 
themselves  into  an  independent  nation, 
and  assume  in  that  character  to  issue 
commissions  authorising  the  capture  of 
vessels  of  the  United  States,  will  such 
commissions  afford  any  protection  to  those 
acting  under  them  against  any  penal  laws 
of  the  United  States?  ...  If  the 
legislative  and  executive  departments  of 
the  government  utterly  refuse  to  recog^ 
nize  such  new  government,  or  to  acknoid- 
edge  it  as  having  any  belligerent  or  na^ 
tional  rights,  and,  instead  of  taking  a 
neutral  attitude,  endeavor  by  force  to  sup- 
press depredations  on  commerce  by  such 
assumed  government,  as  violating  the 
rights  and  infringing  the  laws  of  the 
United  States,  then  the  judiciary  will 
hold  that  such  depredations  are  not  to  be 
considered  as  belligerent,  and  entitled  to 
the  immunities  of  lawful  war,  but  as  rob- 
bery or  other  lawless  depredations,  and 
subject  to  the  penalties  denounced  by  our 
laws  against  such  offenses."  Charge  to 
Grand  Jury,  (1861)  2  Sprague  279,  30 
Fed.  Cas.  No.  18,266. 


III.  Levying  Wak 
1.  In  General 

Definitions,  etc.— '' The  clause  [in  the 
Constitution]  was  borrowed  from  an 
ancient  English  statute,  enacted  in  the 
year  1362,  in  the  reign  of  Edward  III., 
commonly  known  as  the  '  Statute  of  Trea- 
sons.' ...  At  the  time  the  Constitu- 
tion was  framed,  the  language  incorpor- 
ated into  it,  from  the  English  statute, 
had  received  judicial  construction  and 
acquired  a  definite  meaning;  and  that 
meaning  has  been  generally  adopted  by 
the  courts  of  the  United  SUtes."  Per 
Mr.  Justice  Field  in  U.  S.  v,  Greathouse, 
(1863)  4  Sawy.  467,  26  Fed.  Cae.  No. 
16,264    (at  p.  21). 

In  U.  S.  V.  Burr,  (1807)  26  Fed.  Cas.  , 
No.  14,693  (at  p.  160)  Chief  Justice 
Marshall  said:  "What  is  the  natural 
import  of  the  words  *  levying  war '  ?  and 
who  may  be  said  to  levy  it?  Had  their 
first  application  to  treason  been  made  by 
our  constitution  they  would  certainly  have 
admitted  of  some  latitude  of  construction. 
Taken  most  literally,  they  are,  perhaps, 
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of  the  same  import  with  the  words  '  rais- 
ing or  creating  war';  but  as  those  who 
join  after  the  commencement  are  equally 
the  objects  of  punishment,  there  would 
probably  be  a  general  admission  that  the 
term  also  comprehended  making  war  or 
carrying  on  war.  In  the  construction 
which  courts  would  be  required  to  give 
these  words,  it  is  not  improbable  that 
those  who  should  raise,  create,  make,  or 
carry  on  war,  might  be  comprehended. 
The  various  acts  which  would  be  con- 
sidered as  coming  within  the  term  would 
be  settled  by  a  course  of  decisions;  and 
it  would  be  affirming  boldly  to  say  that 
those  only  who  actually  constituted  a  por- 
tion of  the  military  force  appearing  in 
arma  could  be  considered  as  levying  war. 
There  is  no  difficulty  in  affirming  that 
there  must  be  a  war  or  the  crime  of  levy- 
ing it  cannot  exist ;  but  there  would  often 
be  considerable  difficulty  in  affirming  that 
a  particular  act  did  or  did  not  involve 
the  person  committing  it  in  the  guilt 
and  in  the  fact  of  levying  war.  If,  for 
example,  an  army  should  be  actually 
raised  for  the  avowed  purpose  of  carrying 
on  open  war  against  the  United  States 
and  subverting  their  government,  the 
point  must  be  weighed-  very  deliberately, 
before  a  judge  would  venture  to  decide 
that  an  overt  act  of  levying  war  had  not 
been  committed  by  a  commissary  of  pur- 
chases, who  never  saw  the  army,  but  who, 
knowing  its  object,  and  leaguing  himself 
with  the  rebels,  supplied  that  army  with 
provisions,  or,  by  a  recruiting  officer  hold- 
ug  a  commission  in  the  rebel  service, 
who,  though  never  in  camp,  executed  the 
particular  duty  assigned  to  him." 

"  What  constitutes  *  leVying  war  against 
the  government,'  is  a  question  which  has 
been  the  subject  of  much  discussion,  when- 
ever an  indictment  has  been  tried  under 
this  article  of  the  constitution.  .  .  . 
We  derive  our  laws  as  well  as  our  lan- 
guage from  England.  As  we  would  apply 
to  English  dictionaries  and  classical  writ- 
ers, to  ascertain  the  proper  meaning  of 
a  particular  word,  so  when  we  would  in- 
quire after  the  true  definition  of  certain 
legal  phraseology  we  would  naturally  look 
to  the  text  writers  and  judicial  decisions 
which  we  know  that  the  framers  of  our 
constitutions  would  regard  aa  the  stand- 
ard authorities  in  questions  of  legal  defin- 
ition. Otherwise  the  language  of  the 
constitution  on  this  subject  might  be  sub- 
ject to  any  construction  which  the  pas- 
sion or  caprice  of  a  court  and  jury  might 
choose  to  give  it  in  times  of  public  excite- 
ment. At  one  time  the  constitution  might 
be  nullified  by  a  narrow  construction,  and 
at  another  time  the  life  and  liberty  of 
the  citizen  be  sacrificed  by  a  latitudinous 
one.  The  term  '  levying  war,'  says  Chief 
Justice  Marshall  (Burr's  Trial,  vol.  2, 
p.  402),  is  not  for  the  first  time  applied 


to  treason  by  the  constitution  of  the 
United  States.  It  is  a  technical  term. 
It  is  used  in  a  very  old  statute  of  that 
country  whose  language  is  our  language, 
and  whose  laws  form  the  substratum  of 
our  laws.  It  is  scarcely  conceivable  that 
the  term  was  not  employed  by  the  fram- 
ers of  our  constitution,  in  the  sense  which 
has  been  affixed  to  it  by  those  from  whom 
we  borrowed  it.  So  far  as  the  meaning 
of  any  terms,  particularly  terms  of  art, 
is  completely  ascertained,  those  by  whom 
they  are  employed,  must  be  considered  as 
employing  them  in  their  ascertained 
meaning,  unless  the  contrary  ia  proved 
by  the  context.'  Since  the  adoption  of 
the  constitution  but  few  cases  of  indict- 
ment  for  treason  have  occurred,  and  most 
of  them  not  many  years  afterwards. 
Many  of  the  English  cases,  then  con- 
sidered good  law  and  quoted  by  the  best 
text  writers  as  authorities,  have  since 
been  discredited,  if  not  overruled,  in  that 
country.  The  better  opinion  there  at 
present  seems  to  be,  that  the  term  'levy- 
ing war '  should  be  confined  to  insurrec- 
tions and  rebellions  for  the  purpose  of 
overturning  the  government  by  force  and 
arms.  Many  of  the  cases  of  constructive 
treason  quoted  by  Foster,  Hale,  and  other 
writers,  would  perhaps  now  be  treated 
merely  as  aggravated  riots  or  felonies. 
But  for  the  purposes  of  the  present  case, 
it  is  not  necessary  to  pursue  this  subject 
further,  or  to  look  beyond  the  cases  de- 
cided in  our  own  coimtry.  The  subject 
is  one  of  too  serious  importance  to  allow 
this  court  to  indulge  in  speculations,  or 
wander  from  the  safe  path  of  precedent." 
Per  Mr.  Justice  Grier,  charging'the  jury, 
in  U.  S.  17.  Han  way,  (1851)  2  Wall.  Jr. 
C.  C.  139,  26  Fed.  Gas.  No.  15,299  (at 
p.  127). 

In  U.  S.  V.  Hoxie,  (1808)  1  Paine  265, 
26  Fed.  Cas.  No.  15,407  (at  p.  400), 
where  the  defendant  was  prosecuted  for 
treaaon  by  levying  war  and  it  appeared 
that  the  acts  alleged  to  constitute  a  levy- 
ing of  war  were  probably  within  the  terms 
of  other  federal  statutes  specifically  pro- 
viding for  the  punishment  of  certain  acts, 
Mr.  Justice  Livingston  contending  in  bis 
charge  to  the  jury  that  the  defendant  was 
not  guilty  of  treason,  said :  "  These  laws 
of  congress  have  been  mentioned,  and 
others  of  a  like  nature  might  be  referred 
to,  to  satisfy  you,  that  the  legislature 
never  supposed  an  Hct  of  this  kind  trea- 
son, or  they  would  only  have  declared  its 
punishment;  and  although  if  it  be  trea- 
son by  the  constitution,  no  act  of  congress 
can  make  it  otherwise,  still  a  legislative 
understanding  of  that  instrument,  if  not 
conclusive,  is  entitled  to  very  respectful 
attention." 

'*  When  a  body,  large  or  small,  of  armed 
men,  is  mustered  in  military  array  for  a 
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treasonable  purpose,  every  step  which  ajiy 
of  them  takes  in  part  execution  of  this 
purpose,  is  an  overt  act  of  levying  war. 
This  is  true,  though  not  a  warlike  blow 
may  have  been  struck.  The  marching  of 
nidi  a  corps,  with  such  a  purpose,  in 
the  direction  in  which  such  a  olow  might 
be  struck,  is  levying  war  upon  laml.  The 
mere  cruising  of  an  armed  vessel  with  a 
hostile  purpose,  is  levying  maritime  war, 
though  the  cruiser  may  not  encounter  a 
single  vessel.  This  doctrine,  which  is  con- 
ceded throughout  the  opinion  of  Chief 
Justice  Marshall  in  Burr's  Case  [(25) 
Fed.  Gas.  Nos.  14,692a-14,694al,  had  l)een 
established  previously  by  English  author- 
ities. 1  Hale  Prec.  (Eng.)  152;  Foster 
(Eng.)  218;  2  Salk.  (Eng.)  635;  [1696] 
13  How.  St.  Tr.  (Eng.)  485;  4  Cranch  [8 
U.  S.]  (Appendix)."  Per  Cadwalader,  J., 
in  U.  S.  V.  Greiner,  (1861)  4  Phila.  (Pa.) 
396,  18  Leg.  Int.  (Pa.)  149,  26  Fed.  Cas. 
No.  16,262   (at  p.  39). 

''It  has  been,  at  a  former  period,  and 
is  now  a  momentous  question,  whether, 
under  our  complex  system,  there  is  any 
power  extrinsic  to  that  of  the  national 
government  by  which  its  laws  can  be 
rightfully  resisted  or  their  obligation 
impaired.  There  is  no  such  power." 
Charge  to  Grand  Jury,  ( 1861 )  1  Sprague 
602,  30  Fed.  Cas.  No.  18,273  (at  p.  1041), 
per  Sprague,  J. 

Treasonable  purpose. —  "  If  the  purpose 
be  entirely. to  overthrow  the  government 
at  any  one  place,  by  force,  that  is  a 
treasonable  purpose."  Charge  to  Grand 
Jury,  (1861)  1  Sprague  602,  30  Fed. 
Ca«.  No.  18,273  (at  p.  1039),  per 
Sprague,  J. 

BelUgerent  rights  conceded  to  the  Con- 
federate states  cannot  be  invoked  for  the 
protection  of  persons  entering  within  the 
limits  of  a  stiEite  which  has  not  seceded, 
and  secretly  getting  up  hostile  expeditions 
•gainst  the  government.  U.  S.  v.  Great- 
house,  (1863)  4  Sawy.  457,  26  Fed.  Cas. 
No.  16,254. 

A  letter  of  marque  issued  by  an  insur- 
Tsctioiiaiy  government  erected  by  some  of 
the  states  or  the  people  thereof  in  re- 
bellion against  the  authority  of  the  United 
States  constitutes  no  defense  to  a  judicial 
trial  for  treason  in  levying  war  under 
such  letter,  so  long  as  the  legislative  and 
executive  departments  have  not  recognized 
the  existence  of  such  government  and  its 
authoritv  to  issue  letters  of  marque.  U. 
8.  t.  Greathouse,  (1863)  4  Sawv.  457, 
26  Fed.  Cas.  No.   15,264. 

General  amnesty. —  The  proclamation  of 
the  general  amnesty  extends  to  aliens 
domiciled  within  the  insurrectionary  dis- 
trict during  the  rebellion  and  relieves 
them  from  the  consequences  of  treason- 
able participation  in  the  war  as  effectually 
as  if  they  were  citizens.  Carlisle's  Case, 
8  a  d.  163. 


2.  Combination  and  Conspiracy 

a.  Essential  In^edient 

"No  war  can  be  levied  without  a 
combination  .  .  .  which  must  neces- 
sarily constitute  a  part,  though  not 
the  whole,  of  the  offense."  Per  Mr.  Justice 
Iredell,  charging  a  grand  jury  in  U.  S.  r. 
Fries,  (1799)  3  DaU.  (Pa.)  515,  1  U.  S 
(L.  ed.)  701,  9  Fed.  Cas.  No.  5,126. 

''Numbers  must  combine  and  conspire 
to  levy  war.*'  Per  Peters,  J.,  charging 
a  jury  in  U.  S.  v.  Fries,  (1799)  3  DaU. 
(Pa.)  515,  1  U.  S.  (L.  ed.)  701,  9  Fed. 
Cas.  No.  5,126   (at  p.  909). 


b.  Alone  Insufficient 

"  It  is  well  understood,  in  both  coun- 
tries [England  and  the  United  States! 
that  war  must  be  actually  levied,  and 
that  no  consultation  or  conspiracy  to  sub- 
vert the  government  or  laws,  however 
atrocious  the  offense,  can  amoimt  to  trea- 
son." Per  Mr.  Justice  Livingston,  charg- 
ing a  jury,  in  U.  S.  v,  Hoxie,  (1808)  1 
Paine  266,  26  Fed.  Cas.  No.  15,407. 

"  Under  the  first  clause  of  the  pro- 
vision—  levying  war  against  the  United 
States  —  there  can  be  no  great  difficulty 
in  determining  the  facts  and  circum- 
stances which  establish  the  crime.  There 
must  be  an  actual  levying  of  war.  A 
consultation  or  conspiracy  to  do  so,  is 
not  an  overt  act,  within  the  constitutional 
definition."  Charge  to  Grand  Jury, 
(1861)  6  Blatchf.  549,  30  Fed.  Gas.  No. 
18,271,  per  Mr.  Justice  Nelson. 

"  There  must  be  an  actual  levying  of 
war.  A  consultation  or  cMispiracy  to  do 
BO,  is  not  an  overt  act,  within  the  con- 
stitutional definition."  Per  Mr.  Justice 
Nelson  in  Charge  to  Grand  Jury,  (1861) 
6  Blatchf.  649,  30  Fed.  Cas.  No.  18,271. 

'*  The  court  are  of  opinion  that  a  com- 
bination or  conspiracy  to  levy  war  against 
the  United  States  is  not  treason  unless 
combined  with  an  attempt  to  carry  such 
combination  or  conspiracy  into  execu- 
tion; some  actual  force  or  violence  must 
be  used  in  pursuance  of  such  design  to 
levy  war;  but  that  it  is  altogether  im- 
material whether  the  force  used  is  suf- 
ficient to  effectuate  the  object  —  any  force 
connected  with  the  intention  will  consti- 
tute the  crime  of  levying  war."  Per  Mr. 
Justice  Chase,  charging  the  jury,  in 
Frier's  Case,  (1800)  9  Fed.  Cas.  No.  6,127 
(at  p.  931).  . 


3.  Acta  of  Pc^rtioipaiiim 

"If  war  be  actually  levied,  that  is,  if 
a  body  of  men  be  actually  assembled  for 
the  purpose  of  effecting  by  force  a  treason- 
able object,  all  those  who  perform  any 
part,  however  minute  or  however  remote 
from  the  scene  of  action,  and  who  arc 
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actually  leagued  in  the  general  conspiracy, 
are  to  be  considered  as  traitors.*'  U.  S. 
r.  Burr.  (1807)  25  Fed.  Cas  No  14,693. 
To  the  same  point  see  Charge  to  Grand 
Jury,  (1861)  2  Sprague  285,  30  Fed.  Cas. 
No.  18,277. 

In  U.  S.  t\  Burr,  ( 1807 )  25  Fed.  Cas. 
No.  14,693  (at  p.  161),  Chief  Justice 
Marshall  said :  "  All  those  who  perform 
the  various  and  essential  military  parts 
of  prosecuting  the  war,  which  must  be 
assigned  to  different  persons,  may  with 
correctness  and  accuracy  be  said  to  levy 
war.  Talcing  this  view  of  the  subject,  it 
appears  to  the  court  that  those  who  per- 
form a  part  in  the  prosecution  of  the 
war  may  correctly  be  said  to  levy  war 
and  to  commit  treason  under  the  constitu- 
tion. It  will  be  observed  that  this  opinion 
does  not  extend  to  the  case  of  a  person 
who  performs  no  act  in  the  prosecution 
of  the  war  —  who  counsels  and  advises  it 
—  or  who,  being  engaged  in  the  conspiracy 
fails  to  perform  his  part.  Whether  such 
persons  may  be  implicated  by  the  doctrine 
that  whatever  would  make  a  man  an  ac- 
cessory in  felony  makes  him  a  principal 
in  treason,  or  are  excluded  because  that 
doctrine  is  inapplicable  to  the  United 
States,  the  constitution  having  declared 
that  treason  shall  consist  only  in  levying 
war,  and  having  made  the  proof  of  overt 
acts  necessary  to  conviction,  is  a  question 
of  vast  importance,  which  it  would  be 
proper  for  the  supreme  court  to  take  a 
fit  occasion  to  decide,  but  which  an  in- 
ferior tribunal  would  not  willingly  deter- 
mine unless  the  case  before  them  should 
require  it." 

"  If  a  person  in  league  with  those  who 
are  levying  war  send  them  arms,  pro- 
visions,' money,  or  intelligence  for  the 
purpose  of  aiding  them,  he  may .  be  a 
traitor,  however  distant  from  the  place 
of  their  assemblage."  Charge  to  Grand 
Jury,  ( 1861 )  1  Sprague  602,  30  Fed.  Cas. 
No.  18,273   (at  p.  1040),  per  Sprague,  J. 

4.  Assemblage  in  Force 

In  generaL — "War  can  only  be  If  vied 
by  the  employment  of  actual  f.orce. 
Troops  must  be  embodied,  men  must  be 
assembled,  in  order  to  levy  war."  Per 
Chief  Justice  Marshall  in  U.  S.  v.  Burr, 
(1807)  4  Cranch  (Appendix)  455,  25 
Fed.  Caa.  No.  14,692a  (at  p.  13). 

In  U.  S.  V.  Burr,  (1807)  26  Fed.  Ca«. 
No.  14,693  (at  p.  162),  Chief  Justice 
Marshall  said :  "  If  a  rebel  army,  avow- 
ing its  hostility  to  the  sovereign  power, 
should  front  that  of  the  government, 
should  march  and  countermarch  before  it, 
should  manoeuvre  in  its  face,  and  should 
then  disperse  from  any  cause  whatever 
without  firing  a  gun  —  I  confess  I  could 
not,  without  some  surprise,  hear  gentle- 
men seriously  contend  that  this  could  not 
amount  to  an  act  of  levying  war.  A 
case  equally  strong  may  be  put  with  re- 


spect to  the  absence  of  military  weapons. 
If  the  party  be  in  a  condition  to  execute 
the  purposed  treason  without  the  usual 
implements  of  war,  I  can  perceive  no  rea- 
son for  requiring  those  implements  in 
order  to  constitute  the  crime.  It  is  argued 
that  no  adjudged  case  can  be  produced 
from  the  English  books  where  actual  vio- 
lence has  not  been  committed.  Suppose 
this  were  true.  No  adjudged  case  nas, 
or,  it  is  believed,  can  be  produced  from 
those  books  in  which  it  has  been  laid 
down  that  war  cannot  be  levied  without 
the  actual  application  of  violence  to  ex- 
ternal object*." 

In  U.  S.  V.  Burr,  (1807)  25  Fed.  Cas. 
No.  14,693  (at  p..  169),  Chief  Justice 
Marshall  said :  "  Why  is  it  that  a  single 
armed  individual  entering  a  boat,  and 
sailing  down  the  Ohio  for  the  avowed 
purpose  of  attacking  New  Orleans,  could 
not  be  said  to  levy  war?  Is  it  not  that 
he  is  apparently  not  in  a  condition  to 
levy  war?  If  this  be  so,  ought  not  the 
assemblage  to  furnish  some  evidence  of 
its  intention  and  capacity  to  levy  war 
before  it  can  amount  to  levying  war? 
And  ought  not  the  supreme  court,  when 
speaking  of  an  assemblage  for  the  purpose 
of  effecting  a  treasonable  object  by  force, 
be  understood  to  indicate  an  assemblage 
exhibiting  the  appearance  of  force  ?  .  .  . 
Under  this  construction,  it  would  be  ex- 
pected the  appearance  of  the  assemblage 
would  bear  some  proportion  to  the  object, 
and  would  indicate  the  intention;  at  any 
rate,  that  it  would  be  an  assemblage  in 
force.  This  construction  is  most  certainly 
not  that  which  was  intended;  but  it 
serves  to  show  that  general  phrases  must 
always  be  understood  in  reference  to  the 
subject  matter  and  to  the  general  prin- 
ciples  of  law.*' 

In  U.  S.  t\  Burr,  (1807)  26  Fed.  Cas. 
No.  14,694a,  Chief  Justice  Marshall  said: 
"  Very  early  in  the  proceedings  .  .  . 
I  declared  the  opinion  that  war  might  be 
levied  without  a  battle,  or  the  actual  ap- 
plication of  force  to  the  object  on  which 
it  was  designed  to  act;  that  a  body  of 
men  assembled  for  the  purpose  of  war, 
and  being  in  a  posture  of  war,  do  levy 
war;  and  from  that  opinion  I  have  cer- 
tainly felt  no  disposition  to  recede.  But 
the  intention  is  an  indispensable  in- 
gredient in  the  composition  of  the  fact; 
and  if  war  may  be  levied  without  striking 
the  blow,  the  intention  to  strike  must 
be  plainly  proved." 

"  The  most  comprehensive  definition  of 
levying  war  against  the  king,  or  against 
the  United  States,  which  I  have  seen,  re- 
quires an  assemblage  of  men,  ready  to 
act,  and  with  an  intent  to  do  some  trea- 
sonable act,  and  armed  in  warlike  manner, 
or  else  assembled  in  such  numbers,  as  to 
supersede  the  necessity  of  arms.  The 
advocates  for  the  prosecution  have  not, 
as  I  understand,  contended  for  a  mor« 


PENAL  LAWS  (Sec.  1) 


406 


unlimited     definition     than     this."    Per 
Chief  Judge  Granch  in  U.  S.  v,  Bolhnan, 

(1807)  1  Granch  C.  C.  973,  24  Fed.  Caa. 
No.  14,622    (at  p.   1193). 

***A  levying  of  war'  without  having 
recourse  to  rules  of  construction  or  arti- 
ficial reasoning  would  seem  to  he  nothine 
short  of  the  employment,  or  at  least  of 
the  embodying  of  a  military  force,  armed 
and  arrayed,  in  a  warlike  manner,  for  the 
purpose  of  forcibly  subverting  the  govern- 
ment, dismembering  the  Union,  or  destroy- 
ing the  legislative  f auctions  of  Congress. 
The  troops  should  be  so  armed  and  so 
directed  as  to  leave  no  doubt  that  the 
United  States  or  their  government  were 
the  immediate  object  of  their  attack.  .  .  . 
In  taking  notice  of  precedents  set  by 
British  tribunals  the  court  does  not  mean 
to  give  any  opinion  on  their  binding 
effect  in  the  United  States;  or  discuss  a 
question  which  has  been  much  agitated  — 
whether,  by  the  use  of  these  terms,  it  was 
intended  to  adopt  the  technical  meaning 
which  they  had  already  received  in  Eng- 
land ;  or  whether,  considering  treason  as  a 
new  offense  against  a  newly  created 
government,  the  constitution  on  this  point 
was  to  be  interpreted  by  itself,  without 
reference  to  or  with  the  aid  of  any  com- 
mon law  decisions  whatever.  These  ques- 
tions will  be  left  unconsidered  —  a  deci- 
sion of  them  now  not  being  thought  mater- 
ial. For,  if  the  court  does  not  greatly 
err,  no  construction  in  England,  and  cer- 
tainly none  in  America,  has  yet  carried 
this  doctrine  the  length  to  which  we 
are  at  present  expected  to  go."  Per  Mr. 
Justice    Livingston    in    U.    S.    v.    Uoxie, 

(1808)  1    Paine  265,   26   Fed.   Gas.   No. 
15,407  (at  p.  398). 

"To  constitute  a  levying  of  war  there 
must  be  an  assemblage  of  persons  in 
force,  to  overthrow  the  government,  or  to 
coerce  its  conduct.  The  words  embrace 
not  only  those  acts  by  which  war  is 
brought  into  existence,  but  also  those 
acts  by  which  war  is  prosecuted.  They 
levy  war  who  create  or  carry  on  war.  The 
offense  is  complete,  whether  the  force  be 
directed  to.  the  entire  overthrow  of  the 
govemment  throughout  the  country,  or 
only  in  certain  portions  of  the  country, 
or  to  defeat  the  execution  and  compel 
the  repeal  of  one  of  its  public  laws."  Per 
Mr.  Justice  Field  in  U.  S.  v.  Greathouse, 
11863)  4  Sawy.  457,  26  Fed.  Cas.  No. 
15,  254    (at  p.  22). 

**  If  a  body  of  men  be  actually  assembled 
for  the  purpose  of  effecting  a  treasonable 
purpose  by  force,  that  is  levying  war.  But 
it  must  be  an  assemblage  in  force,  a  mili- 
tary assemblage  in  a  condition  to  make 
war.  (U.  S.  f.  Burr,  (1807)  25  Fed. 
Cas,  No.  (14,693.)  A  mere  conspiracy  to 
overthow  the  government,  however  atroci- 
ous such  conspiracy  may  he,  does  not  of 
itself  amount  to  the  crime  of  treason, 
^us,  if  a  convention,  legislature,  junto, 


or  other  assemblage,  entertain  the  purpose 
of  subverting  the  govemment,  and  to  that 
end  pass  Acts,  resolves,  ordinances,  or 
decrees,  even  with  the  view  of  raising  a. 
military  force  to  carry  their  purpose  into 
effect,  this  alone  does  not  constitute  a 
levying  of  war."  Charge  to  Grand  Jury, 
(1861)  1  Sprague  602,  30  Fed.  Gas.  No. 
18,273. 

"If  a  body  of  men  be  actually  assem* 
bled  in  force,  in  a  condition  to  make  war, 
in  order  to  overturn  the  government  at 
any  one  place,  by  force,  that  is  levying 
war.  Nor  is  it  necessary  that  the  assem- 
blage should  be  with  military  arms  and 
array  —  members  may  supply  the  requisite 
force."  Charge  to  Grand  Jury,  ( 1861 )  1 
Sprague  602,  30  Fed.  Cas.  No.  18,273 
(at  p.  1040),  per  Sprague  J. 

"  The  court  are  of  opinion  that  military 
weapons  (as  guns  and  swords,  mentioned 
in  the  indictment)  are  not  necessary  to 
make  such  insurrection  or  rising  amount 
to  a  levying  of  war,  because  numbers  may 
supply  the  want  of  military  weapons,  and 
other  instruments  may  effect  the  intended 
mischief.  The  legal  guilt  of  levying  war 
may  be  incurred  without  the  use  of  mili- 
tary weapons  or  military  array."  Per 
Mr.  Justice  Chase,  charging  a  jury,  in 
Case  of  Fries  (1800)  9  Fed.  Cas.  No. 
5,127  (at  p.  930). 

"  Either  acts  of  hostility  and  resistance 
to  the  government  or  a  hostile  intention 
in  the  body  assembled  is  necessary  to 
convert  a  nleeting  of  men  with  ordinary 
appearances  into  an  act  of  levying  war. ' 
Per  Chief  Justice  Marshall  in  U.  8.  v. 
Burr,  (1807)  25  Fed.  Cas.  No.  14,694A 
(at  p.  207). 

"It  is  not  sufficient  that  there  should 
be  an  assembly  of  persons,  who  are  met 
merely  to  mediate  and  consult  about  the 
means  of  levying  war  at  some  future  time 
or  upon  some  future  contingencies,  with- 
out any  present  force.  That  would  amount 
to  a  conspiracy  to  levy  war.  But  a  con- 
spiracy to  levy  war  and  an  actual  levy  of 
war  are  distinct  offenses.  To  constitute 
an  actual  levy  of  war,  there  must  be  an 
assembly  of  persons,  met  for  the  treason- 
able purpose,  and  some  overt  act  done, 
or  some  attempt  made  by  them  with  force 
to  execute  or  towards  executing  that  pur- 
pose. There  must  be  a  present  intention 
to  proceed  in  the  execution  of  the  treason- 
able purpose  by  force.  The  assembly  must 
now  be  in  a  condition  to  use  force,  and 
must  intend  to  use  it,  if  necessary,  to 
further,  or  to  aid,  or  to  accomplish  the 
treasonable  design."  Charge  to  Grand 
Jury,  (1842)  1  Story  614,  30  Fed.  Cas. 
No.  18,275,  per  Mr.  Justice  Story. 

"If  the  assembly  is  arrayed  in  a  mili- 
tary manner,  if  they  are  armed  and 
march  in  a  military  form,  for  the  express 
purpose  of  overawing  or  intimidating  the 
public,  and  thus  they  attempt  to  carry 
into  effect  the  treasonable  design  7- that 
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will,  of  itself,  amount  to  a  levy  of  war, 
although  no  actual  blow  has  been  struck 
or  engagement  has  taken  place."  Charge 
to  Grand  Jury,  (1842)  1  Story  614,  30 
Ted.  Gas.  No.  18,275,  per  Mr.  Justice 
Story. 

"The  mere  enlisting  of  mexi,  without 
assembling  them,  is  not  levying  war.*' 
Per  Chief  Justice  Marshall  in  Exp.  Boll- 
man,  (1807)  4  Cranch  75,  2  U.  S.  (L.  ed.) 
664.  In  Shortridge  v.  Macon,  (1867) 
Chase  136,  22  Fed.  Cas.  No.  12,812,  Mr. 
Chief  Justice  Chase  said :  *'  The  national 
constitution  declares  that '  treason  against 
the  United  States,  shall  consist  only  in 
levying  war  against  them,  or  in  adhering 
to  their  enemies,  giving  them  aid  and 
comfort.'  The  word  *  only  '  was  used  to 
exclude  from  the  criminal  jurisprudence 
of  the  new  republic  the  odious  doctrines  of 
constructive  treason.  Its  use,  however, 
while  limiting  the  definition  to  plain 
overt  acts,  brings  these  acts  into  con- 
spicuous relief  as  being  always  and  in 
essence  treasonable.  War,  therefore, 
levied  against  the  United  Sta'tes  by  citi- 
zens of  the  republic,  under  the  pretended 
authority  of  the  new  state  government  of 
North  Carolina,  or  of  the  so-called  Con- 
federate government  which  assumed  the 
title  of  the  '  Confederate  States,'  was 
treason  against  the  United  States." 

5.  Aid  and  Comfort  to  Rebels 

In  general — ''Every  species  of  aid  and 
eomfort  which,  if  given  to  a  foreign  enemy, 
would  constitute  treason  within  the  second 
clause  of  the  constitutional  provision  — 
adhering  to  the  enemies  of  the  United 
States  —  would  if  given  to  the  rebels  in 
insurrection  against  the  government  con- 
stitute a  levying  of  war  under  the  first 
clause"  Per  Mr.  Justice  Field,  charging 
a  jury  in  U.  S.  v.  Greathouse,  (1863)  4 
Sawy.  457,  26  Fed.  Cas.  No.  16,264,  (at 
p.  23). 

"  Every  act  which,  if  performed  with  re- 
gard to  a  public  and  foreign  enemy,  would 
amount  to  '  an  adhering  to  him,  giving 
him  aid  and  comfort,'  will,  with  regard 
to'  a  domestic  rebellion,  constitute  a 
levying  of  war.  And,  conversely,  every 
act  which,  with  regard  to  a  domestic 
rebellion,  will  constitute  *a  levying  of 
war,'  will  with  regard  to  a  foreign  enemy, 
constitute  '  an  adhering  to  him,  giving 
him  aid  or  comfort.'  '  Every  species  of 
aid  or  comfort,'  says  East,  *  which  when 
given  to  a  rebel  within  the  realm,  would 
make  the  subject  guilty  of  levying  war, 
will,  if  given  to  an  enemy,  whether  within 
or  without  the  realm,  make  the  party 
guilty  of  adhering  to  the  king's  enemies;' 
and  for  this  he  cites  numerous  authori- 
ties. 1  East,  Crown  Law,  78.  That  this 
must  be  so  is  evident  on  grounds  of 
reason  alone.  As  the  framers  of  the  con- 
stitution restricted  the  crime  of  treason 


to  two  classes  of  cases  only,  the  one  '  ad- 
hering to  the  public  enemy,  giving  him  aid 
and  comfort ; '  the  other  *  levying  war 
against  the  United  States,'  what  motive 
can  be  suggested  for  attaching  any  less 
guilt  to  him  who  aids  and  comforts  a 
rebellion,  than  to  him  who  aids  and  com* 
forts  a  public  enemy."  Per  Hoffman,  J., 
charging  the  jury,  in  U.  S.  v.  Greathouse, 
(1863)  4  Sawy.  467,  26  Fed.  Cas.  No. 
15,254. 

In  U.  S.  t\  Greathouse,  (1863)  4  Sawy. 
467,  26  Fed.  Cas.  No.  16,254,  (at  p.  24) 
Mr.  Justice  Field,  charging  a  jury,  said: 
"  It  is  not  essential  to  constitute  the 
giving  of  aid  and  comfort  that  the  enter- 
prise commenced  should  be  successful  and 
actually  render  assistance.  If,  for  ex- 
ample, a  vessel  fully  equipped  and  armed 
in  the  service  of  the  rebellion  should  fail 
in  its  attack  upon  one  of  our  vessels  and 
be  itself  captured,  no  assistance  would  in 
truth  be  rendered  to  the  rebellion;  but 
yet,  in  judgment  of  law,  in  legal  intent, 
the  aid  and  comfort  would  be  given.  So 
if  a  letter  containing  important  intelli- 
gence for  the  insurgents  be  forwarded,  the 
aid  and  comfort  are  given,  though  the 
letter  be  intercepted  on  its  way.  Thus 
Foster,  in  his  treatise  on  Oown  Law, 
says:  'And  the  bare  sending  money  or 
provisions,  or  sending  intelligence  to  rebels 
or  enemies,  which  in  most  cases  is  the 
most  effectual  aid  that  can  be  given  them, 
will  make  a  man  a  traitor,  though  the 
money  or  intelligence  should  happen  to 
be  intercepted;  for  the  party  in  sending 
it  did  all  he  could;  the  treason  was  com- 
plete on  his  part,  though  it  had  not  the 
effect  he  intended.*  Wherever  overt  acts 
have  been  committed  which,  in  their 
natural  consequence,  if  successful,  would 
encourage  and  advance  the  interests  of 
the  rebellion,  in  judgment  of  law  aid  and 
comfort  are  given.  Whether  aid  and  com- 
fort are  given  —  the  overt  acts  of  treason 
being  established  —  is  not  left  to  the 
balancing  of  probabilities  —  it  is  a  con- 
clusion of  law." 

Sale  of  saltpeter. —  The  voluntary  sale 
of  saltpeter  to  the  Confederate  govern- 
ment during  the  Rebellion  by  a  domiciled 
alien,  who  knew  that  it  was  to  be  used 
in  the  manufacture  of  gunpowder,  for  the 
prosecution  of  the  war,  made  him  a  par- 
ticipator in  the  treason  of  the  Confed- 
erates as  if  he  had  been  an  original  con- 
spirator with  them.  Carlisle's  Case,  8  Ot. 
CI.  153. 

Fitting  out  vesseL — The  purchase  of  a 
vessel,  and  fitting  her  up  for  service  with 
arms  and  ammunition,  and  the  employ- 
ment of  men  to  manage  it,  in  pursuance 
of  a  design  to  commit  hostilities  on  the 
high  seas,  in  aid  of  an  existing  rebellion 
against  the  United  States,  are  overt  acts 
of  treason.  U.  S.  v.  Greathouse,  (1863) 
4  Sawy.  457,  26  Fed.  Cas.  No.  15,264. 
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"To  be  employed  in  actual  serrice  in 
an  army  raised  to  oppose  the  government 
in  its  action,  or  directly  or  indirectly  to 
aid  or  assist  in  the  levying  or  embodying  a 
military  force  for  the  subversion  of  the 
gOTernment,  are  plainly  acts  of  levying 
war,  and  involve  the  commission  of  the 
crime  of  treason/'  Charge  to  Grand  Jury, 
(1861)  1  Bond  609,  30  Fed.  Gas.  Ko. 
18,272,  per  Leavitt,  J. 

6.  Resisting  or  Preventing  Execution  of 

Laws 

In  generaL —  In  Charge  to  Grand  Tury, 
(1851)    2   Curt.   630,   30   Fed.   Cas.   No. 
18,269,  Mr.  Justice  Curtis  said:  ''  That  the 
words  'levying  war,'  include  not  only  the 
act  of  making  war  for  the  purpose  of  en- 
tirely overturning   the   government,    but 
alao  any  combination  forcibly  to  oppose 
the  execution  of  any  public  law  of  the 
United  States,  if  accompanied  or  followed 
by  an  act  of  forcible  opposition  to  such 
law  in  pursuance  of  such  combination.  The 
following  elements,   therefoire,   constitute 
this  offense:    (1)  A  combination,  or  con- 
spiracy, by  which  different  individuals  are 
united  in  one  conunon  purpose.     (2)  This 
purpose  being  to  prevent  tne  execution  of 
MHne  public  law  of  the  United  States  by 
force.   (3)  The  actual  use  of  force,  by  such 
combination,  to  prevent  the  execution  of 
that  law.     These  elements  require  some 
further  explanaticm,  to  prevent  their  true 
nature  from  beinir  misunderstood.     It  is 
not  enough  that  the  purpose  of  the  com- 
bination is  to  oppose  the  execution  of  a 
law  in  some  particular  case,  and  in  that 
only.    If  a  person  against  whom  process 
has  issued  from  a  court  of  the  United 
States,    should    assemble    and    arm    his 
friends  forcibly  to  prevent  an  arrest,  and 
in  pursuance  of  such   design,  resistance 
should  be  made  bv  those  thus  assembled, 
they  would  be  guilty  of  a  very  high  crime, 
but  it  would  not  be  treastm,  if  their  com- 
bination   had    reference    solely    to    that 
case.    But  if  process  of  arrest  issue  under 
a  law  of  the  United  States,  and  individ- 
uals assemble,  forcibly  to  prevent  an  ar- 
rest under   such  process,  pursuant  to  a 
design  to  prevent  any  person  from  being 
arrested  under  that  law,  and  with  such 
intent,  force  is  used  by  them  for  that  pur- 
pose, they   are  guilty   of   treason.     The 
law  does  not  distinguish  between  a  pur- 
pose to  prevent  the  execution  of  one,  or 
several,  or  all  laws.     Indeed,  such  a  dis- 
tinction would  be  found  impracticable,  if 
it  were  attempted.     If  this  crime  could 
not  be  committed  bv   forcibly    resisting 
one  law,  how  many  laws  should  be  thus 
resisted  to  constitute  it?     Should  it  be 
two,  or  three,  or  what  particular  number 
>hort  of  all?    And  if  aU,  how  easy  would 
it  be  for  the  worst  of  treasons  to  escape 
punishment,  simpler  by  excepting  out  of 
the  treasonable  aesign,  some  one  law.   So 
that  a  combination  formed  to  oppose  the 


execution  of  a  law  by  force,  with  the  de- 
sign of  acting  in  any  case  which  may 
occur,  and  be  within  the  reach  of  such 
combination,  is  a  treasonable  conspiracy, 
and  constitutes  one  of  the  elements  of 
this  crime.  Such  a  conspiracy  mav  be 
formed  before  the  individuals  assemble  to 
act,  and  they  may  come  together  to  act 
pursuant  to  it;  or  it  may  be  formed  when 
they  have  assembled,  and  immediately 
before  they  act.  The  time  is  not  essen- 
tial. All  that  is  necessary  is,  that  being 
assembled,  they  should  act  in  forcible 
opposition  to  a  law  of  the  United  States, 
pursuant  to  a  common  design  to  prevent 
the  execution  of  that  law,  in  any  case 
within  their  reach.  Actual  force  must  be 
used.  But  what  amounts  to  the  use  of 
force,  depends  much  upon  the  nature  of 
the  enterprise,  and  the  circumstances  of 
the  case.  It  is  not  necessary  that  there 
should  be  any  military  array,  or  weapons, 
nor  that  any  personal  injury  should  be 
inflicted  on  the  oflicers  of  the  law.  If  a 
hostile  army  should  surround  a  body  of 
troops  of  the  United  States,  and  the  lat- 
ter should  lay  down  their  arms  and  sub- 
mit, it  cannot  be  doubted  that  it  would 
conetitute  an  overt  -act  of  levying  war, 
though  no  shot  was  fired  or  blow  struck. 
The  presence  of  numbers  who  manifest 
an  intent  to  use  force,  if  found  requisite 
to  obtain  their  demands,  may  compel  sub- 
mission to  that  force,  which  is  present 
and  ready  to  inflict  injury,  and  which 
may  thus  be  effectually  used  to  oppose 
the  execution  of  the  law.  But,  unfortu- 
nately, it  will  not  often  be  necessary  to 
apply  this  principle,  since  actual  vio- 
lence, and  even  murder,  are  the  natural 
and  almost  inseparable  attendants  of  this 
great  crime.  ...  I  hardly  need  inform 
you  that  it  is  not  material  what  law  of 
the  United  States  is  thus  resisted.  We 
can  know  no  distinction  between  one  law 
of  the  United  States  and  another.*' 

In  order  to  constitute  '*  levying  war  ** 
by  combining  to  prevent  or  oppose  the 
execution  of  laws,  two  elements  are  indis- 
pensable: '*  There  must  have  been  a  com- 
bination or  conspiring  together  to  oppose 
the  law  by  force,  and  some  actual  force 
must  have  been  exerted;  or  the  crime  of 
treason  is  not  consummated.''  Charge  to 
Grand  Jury,  (1»51)  2  Wall.  Jr.  C.  C. 
134,  30  Fed.  Cas.  No.  18,276.  "In  this 
case  .  .  .  there  is  a  direct  outrage 
on  the  Judiciary  Act,  with  intent  to  de- 
feat by  force  and  intimidation,  the  exe- 
cution of  a  revenue  law,  enacted  under 
clear  and  express  constitutional  author- 
ity. A  deadly  blow  is  aimed  at  the  gov- 
ernment, when  its  fiscal  arrangements  are 
forcibly  destroyed,  distracted  and  im- 
peded; for  on  its  revenues  its  very  exist- 
ence depends."  Mr.  Peters,  J.,  charging 
the  jury  in  U,  S.  r.  Fries,  (1799)  3  DaU. 
(Pa.)  516,  1  U.  S.  (L.  ed.)  701,  9  Fed. 
Caa.  No.  5,126   (at  p.  908). 
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In  U.  S.  V.  Fries,  cited  in  the  last 
preceding  parasraph,  Mr.  Justice  Iredell, 
also  charging  the  jury,  said :  "  This  term 
of  levying  war  is  an  English  expression, 
borrowed  jfrom  the  statute  of  Edward 
III;  but,  notwithstanding  this,  the  prin- 
cipal provisions  respecting  treason  are 
taken  irom  an  act  of  the  British  parlia- 
ment in  the  reign  of  William  III,  which 
is  principally  calculated  to  guard  the 
independence  of  the  court  against  the 
power  of  the  crown,  and  the  prisoner 
against  his  prosecutors.  Now,  I  must 
confess  as  these  able  and  learned 
framers  of  our  constitution  borrowed  the 
act,  in  terms,  from  the  British  statute 
alone,  an  authority  with  which  they  were 
familiar,  that  they  certainly  at  least 
meant  that  the  English  authorities  and 
definition  of  those  terms  should  be  much 
respected.  ...  If  a  case  is  new  altogether 
and  no  precedent  can  be  found,  it  ought 
to  be  much  in  favor  of  the  prisoner,  but 
if  a  solemn  declaration  has  once  been 
made  that  such  and  such  facts  consti- 
tute a  certain  crime,  that  declaration 
ought  to  be  abode  by,  and  for  this  plain 
reason:  every  man  ought  to  have  an 
opportunity  to  know  the  laws  of  his 
country  (if  he  will  take  pains  to  inform 
himself)  lest  he  should  involve  himself 
in  guilt  innocently.  .  .  .  This  is  not  the 
first  time,  as  I  have  been  informed,  that 
these  questions  have  been  discussed  in 
this  court.  During  the  trials  of  the  per- 
sons concerned  in  the  western  insurrec- 
tion, they  were  discussed.  .  .  .  The  court, 
without  hesitancy,  declared  itself  in  favor 
of  the  prosecution.  As  I  do  not  differ 
from  that  decision,  my  opinion  is  that 
the  same  declaration  ought  to  be  made 
on  the  points  of  law  at  this  time.  Vide 
U.  S.  V.  Mitchell,  [(1795)  2  Dall.  (Pa.) 
348,  1  U.  8.  (L.  ed.)  410,  26  Fed.  Cas. 
No.  15,788].  ...  It  was  acknowledged 
[in  the  instant  Case  of  Fries]  that  if  it 
had  been  an  opposition  to  the  militia 
act,  then  the  crime  would  have  been 
treason ;  or  if  it  had  been  done  to  compel 
the  repeal  of  an  act,  it  would  have  been 
treason.  For  my  part  I  cannot  perceive 
what  kind  of  sanctity  there  is  in  the 
militia  act  more  than  any  other,  that 
should  make  any  opposition  to  that  act 
particularly  serious;  all  the  acts  of  Con- 
gress flow  from  the  same  authority,  and 
all  tend  to  the  same  end,  to  wit,  the 
happiness  and  security  of  the  com- 
munity; individuals  may  differ  in  their 
views  of  the  magnitude  of  them;  some 
msLY  think  the  militia  law,  some  the 
revenue  law,  some  another,  but  the  legis- 
lature have  thought  all  these  laws  equally 
necessary,  and  they  having  thought  so  it  is 
our  duty  to  obey  them  all  alike.  But  if 
the  opposition  to  the  militia,  by  force  of 
arms  is  to  have  this  extraordinary  sanc- 
tity, because  it  strikes  immediately  at 
the  existence  of  the  government,  then  I 
should  be  glad  to  know  what  can  be  said 


about  a  revenue  law?  Gk>vernment  can- 
not exist  a  day  without  revenue  to  sup- 
port it!  Further:  opposition  by  force 
to  one  law  is  of  the  same  nature  as 
opposition  to  all  the  laws;  the  offense  ia 
levying  war  against  the  government; 
opposing  by  force  of  arms  an  act  of 
Congress  with  a  view  of  defeating  its 
efficacy,  and  thus  defying  the  authority 
of  the  government  is  equally  the  same 
in  principle,  if  done  in  one  instance,  as 
it  could  be  in  many.  .  .  .  During  the 
Western  insurrection  the  excise  law  was 
unpopular;  in  this  case  it  is  the  house 
tax  act;  and  if  this  is  nermitted,  it  will 
be  impossible  to  know  where  we  can  rest 
secure,  nor  how  soon  the  government 
itself  will  fall  a  prey.  This  reason  may 
account  for  the  introduction  into  the 
English  statute  book,  and  our  constitu- 
tion, with  the  determination  of  the  courts 
in  both  countries,  of  the  principle  that 
an  attempt  by  force  and  violence  to  im- 
pede the  operation  of  a  single  act  shall 
be  treason,  and  under  the  description  of 
levying  war,  as  much  as  what  shall  at 
first  appear  more  dangerous,  since  the 
effect  may  be  the  same." 

**  The  "*  levying  of  war,'  against  the 
United  States,  is  not  necessarily  to  be 
judged  of  alone  by  the  number  or  array 
of  troops.  But  there  must  be  a  con- 
spiracy to  resist  by  force,  and  an  actual 
resistance  by  force  of  arms  or  intimida- 
tion by  numbers.  The  conspiracy  and 
the  insurrection  connected  with  it  must 
be  to  effect  something  of  a  public  nature, 
to  overthrow  the  government,  or  to 
nullify  some  law  of  the  United  States, 
and  totally  to  hinder  its  execution,  or 
compel  its*  repeal.  A  band  of  smugglers 
may  be  said  to  set  the  laws  at  defiance, 
and  to  have  conspired  together  for  that 
purpose,  and  to  resist  by  armed  force,  the 
execution  of  the  revenue  laws;  they  have 
battles  with  the  officers  of  the  revenue, 
in  which  numbers  mav  be  slain  on  both 
sides,  and  yet  they  will  not  be  guilty  of 
treason,  because  it  is  not  an  insurrection 
of  a  public  nature,  but  merely  for  private 
lucre  or  advantage.  A  whole  neighbor- 
hood of  debtors  may  conspire  together  to 
resist  the  sheriff  and  his  officers,  in 
executing  process  on  their  property  — 
they  may  perpetrate  their  resistance  by 
force  of  arms  —  may  kill  the  officer  and 
his  assistants  —  and  yet  they  will  be 
liable  only  as  felons,  and  not  as  traitors. 
Their  insurrection  is  of  a  private,  not  of 
a  public  nature;  their  object  is  to  hinder 
or  remedy  a  private,  not  a  public  griev- 
ance. A  number  of  fugitive  slaves  may 
infest  a  neighborhood,  and  may  be  en- 
couraged by  the  neighbors  in  combining 
to  resist  the  capture  of  any  of  their 
number;  they  may  resist  with  force  and 
arms,  their  master  or  the  public  officer, 
who  may  come  to  arrest  them;  they  may 
murder  and  rob  them;  they  are  guilty  of 
felony  and  liable  to  punishment,  but  not 
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ae  traitorfl.  Their  influrrection  ia  for  a 
private  object,  and  connected  with  no 
public  purpose.  It  ia  true  that  con- 
structively they  may  be  said  to  resist  the 
execution  of  the  fugitive  slave  law,  but 
in  no  other  sense  than  the  smugglers  re- 
sist the  revenue  laws,  and  the  anti- 
renters  the  execution  laws.  Their  insur- 
rection, their  violence,  however  great 
their  numbers  may  be,  so  long  as  it  ia 
merely  to  attain  some  peraonal  or  private 
end  of  their  own,  cannot  be  called  levying 
war.  Alexander  the  Great  may  be 
daaaed  with  robbers  by  moralista,  but 
still  the  political  distinction  will  remain 
between  war  and  robbery.  One  is  public 
and  national,  the  other  private  and  per* 
aonal.  Without  deairing  to  invade  the 
prerogatives  of  the  jury  in  judging  the 
facts  of  this  case,  the  court  feel  bound  to 
say,  that  they  do  not  think  the  transac- 
tion with  wmch  the  prisoner  is  charged 
with  being  connected,  rises  to  the  dignity 
of  treaaon  or  a  levying  of  war.  Not 
because  the  numbers  of  force  was  insuffi- 
cient. But  ( 1 )  for  want  of  any  proof 
of  previous  conspiracy  to  make  a  gen- 
eral and  public  reaiatanee  to  any  law  of 
the  United  States;  (2)  because  there  is 
no  evidence  that  any  person  concerned  in 
the  transaction  knew  mere  were  such  acta 
of  Congress,  as  tlioae  with  which  they 
are  charged  with  conspirincr  to  resist  by 
force  and  arms,  or  had  any  other  inten- 
tion than  to  protect  one  another  from 
what  they  termed  *  kidnappers '  ( by 
which  slang  term  they  probably  in- 
cluded not  only  actual  kidnappers,  but  all 
masters  and  owners  seeking  to  recapture 
their  slaves,  and  the  officers  and  agents 
aasiating  therein)."  Per  Mr.  Juatice 
Grier  in  U.  S.  r.  Hanwav,  ( 1851 )  2  Wall. 
Jr.  C.  C.  139,  26  Fed.'  Cas.  No.  15,299 
(at  p.  128),  a  prosecution  for  treason  by 
forcibly  resisting  the  execution  of  the 
Fugitive  Slave  Law. 

"In  respect  to  the  treasonable  design, 
it  is  not  necessary  that  it  should  be  a 
direct  and  positive  intention  entirely  to 
subvert  or  overthrow  the  government.  It 
will  be  equally  treason  if  the  intention 
is  by  force  to  prevent  the  execution  of 
any  one  or  more  general  and  public  laws 
of  the  government  or  to  resist  the  exer- 
cise of  any  legitimate  authority  of  the 
government  in  its  sovereign  capacity. 
Thus  if  there  ia  an  assembly  of  persons 
with  force,  with  an  intent  to  prevent  the 
collection  of  the  lawful  taxes  or  duties 
levied  by  the  government,  or  to  destroy 
all  cnatom-houaes,  or  to  resist  the  ad- 
ministration of  justice  in  the  courts  of 
the  United  States,  and  they  proceed  to 
execute  their  purpose  by  force,  there  can 
be  no  doubt  that  it  would  be  treason 
against  the  United  States."  Charge  to 
Grand  Jury,  (1842)  1  Story  614,  30  Fed. 
Caa.  No.  18,275,  per  Mr.  Justice  Story. 

"  That  there  must  be  some  defined  sense 
and  interpretative  exposition  made  of  the 


terms  'levying  war,'  and  when,  and  in 
what  circumatancea  it  ia  levied  '  against 
the  United  States '  cannot  be  denied. 
.  .  .  Courts  and  juriea  should  he  cau* 
tious  in  their  decisions,  but  not  so  much 
alarmed  about  abuses  as  to  restrain  from 
the  proper  and  necessary  use  of  interpre- 
tation. I  do  not  then  hesitate  to  say, 
that  the  position  we  have  found  estab- 
lished, to  wit,  that  opposition  by  force 
and  numbers  or  intimidation  with  intent 
to  defeat,  delay,  or  prevent  the  execution 
of  a  general  law  of  the  United  States,  or 
to  procure,  or  wuth  a  hope  of  procuring, 
by  force  and  numbers  or  intimidation  ito 
repeal  or  new  execution,  ia  treason  by 
levying  war  against  the  United  States. 
And  it  does  not  appear  to  me  to  be  what 
is  commonly  called  constructive,  but  open 
and  direct  treason,  in  levying  war  agamst 
the  United  States,  within  the  plain  and 
evident  meaning  of  the  constitution." 
Per  Peters,  J.,  charging  a  jury,  in  U.  S. 
V.  Fries,  (1799)  3  Dall.  (Pa.)  515,  1 
U.    S.    (L.    ed.)    701,    9    Fed.    Cas.    No. 

5.126  (at  p.  910). 

In  Fries*  Case,  (1800)   9  Fed.  Cas.  No. 

5.127  (at  p.  930),  Mr.  Juatice  Chase, 
charging  the  jury,  said :  "It  is  the 
opinion  of  the  court,  that  any  insurrec- 
tion or  rising  of  any  body  of  the  people, 
within  the  United  States,  to  attain  or 
eflfeot  by  force  or  violence  any  object  of 
a  great  public  nature,  or  of  public  and 
general  (or  national)  concern,  ia  a  levy- 
ing of  war  against  the  United  States, 
within  the  contemplation  and  construc- 
tion of  the  constitution.  On  this  gen- 
eral position  the  court  are  of  opinion, 
that  any  such  insurrection  or  rising  to 
resist,  or  to  prevent  by  force  or  violence, 
the  execution  of  any  statute  of  the  United 
States,  for  levying  or  collecting  taxes, 
duties,  imposts,  or  excises;  or  tqr  call- 
ing forth  the  militia  to  execute  the 
laws  of  the  Union,  or  for  any  other 
object  of  a  general  nature  or  national 
concern,  under  any  pretence,  as  that  the 
statute  was  unjust,  burdensome,  oppres- 
sive, or  unconstitutional,  is  a  levying 
war  again-st  the  United  States;  within  the 
contemplation  and  construction  of  the 
constitution.  The  reason  for  this 
opinion  is,  that  an  insurrection  to  resist 
or  prevent,  by  force,  the  execution  of  any 
statute  of  the  United  States,  has  a  direct 
tendency  to  dissolve  all  the  bonds  of 
society,  to  destroy  all  order  and  all  laws, 
and  also  all  security  for  the  lives, 
liberties  and  property  of  the  citizens  of 
the  United  States." 

In  U.  S.  t?.  Fries,  (1799)  3  Dall.  (Pa.) 
515,  1  U.  S.  (L.  ed.)'701,  9  Fed.  Cas.  No. 
6,126  (at  p.  908),  Peters,  J.,  charging 
a  jury,  said:  "It  is  treason  'in  levying 
war  against  the  United  States'  for  per- 
sons who  have  none  but  a  common  in- 
terest with  their  fellow-citizens,  to  oppose 
or  i)revent,  by  force,  numbers  or  intim- 
idation, a  public  and  general  law  of  the 
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United  States,  with  intent  to  prevent  its 
operation,  or  compel  its  repeal.  Force  is 
necessary  to  complete  the  crime;  but  the 
quantum  of  force  is  inmiaterial.  This 
point  was  determined  by  this  court  on  a 
former  occasion,  which  was,  though  not 
in  all  circumstances,  yet  in  principle  and 
object,  vary  analogous  to  tlie  subject  of 
our  present  inquiries.  I  hold  myself 
bound  by  that  decision,  w^hich,  on  due 
consideration,  I  thinic  legal  and  sound. 
I  do  not  conceive  it  to  be  overshadowed, 
or  rendered  null,  by  any  legislative  con- 
struction contained  in  any  subsequent 
act  of  Congress.  The  law,  though  estab- 
lished by  legislative  acts,  or  settled  by 
judicial  decisions,  may  be  altered  by 
congress,  by  express  words,  in  laws  con- 
sistent with  the  constitution.  But  a 
mere  legislative  construction,  drawn  from 
any  act  by  intendment,  ought  not  to  re- 
peal positive  laws,  or  annul  judicial  de- 
cisions.  The  judiciary  have  the  duty  as- 
signed to  them  of  interpreting,  declar- 
ing and  explaining  —  the  legislature  that 
of  making,  or  altering,  or  repealing  laws." 

In  U.  S.  t\  Fries,  (1799)  3  Dall.  (Pa.) 
515,  1  U.  S.  (L.  ed.)  701,  9  Fed.  Cas. 
No.  5,126,  Mr.  Justice  Iredell,  charging 
a  grand  jury,  said :  "  The  only  species  of 
treason  likely  to  come  before  you  is  that 
of  levying  war  against  the  United  States. 
There  have  been  various  opinions,  and 
different  determinations  on  the  import 
of  those  words.  But  I  think  I  am  war- 
ranted in  saying,  that  if,  in  the  case  of 
the  insurgents  who  may  come  under  your 
consideration,  the  intention  was  to  pre- 
vent bv  force  of  arms  the  execution  of 
any  act  of  the  congress  of  the  United 
States  altogether  (as  for  instance  tlie 
land  tax  act,  the  object  of  their  oppo- 
sition), any  forcible  opposition  calcu- 
lated to  carry  that  intention  into  effect, 
was  a  levying  of  war  against  the  United 
States,  and  of  course  an  act  of  treason. 
But  if  the  intention  was  merely  to  de- 
feat its  operation  in  a  particular  in- 
stance, or  through  the  agency  of  a  par- 
ticular officer,  from  some  private  or  per- 
sonal motive,  though  a  higher  offense  may 
have  been  conmiitted,  it  did  not  amount 
to  the  crime  of  treason.  The  particular 
motive  must,  however,  be  the  sole  in- 
gredient in  the  case,  for  if  combined  with 
a  general  view  to  obstruct  the  execution 
of  the  act,  the  offense  must  be  deemed 
treason.** 

''  The  court  are  of  opinion  that  if  a 
body  of  people  conspire  and  undertake 
an  insurrection  to  resist  or  oppose  the 
execution  of  any  statute  of  the  United 
States  by  force  that -they  are  only  guilty 
of  a  high  misdemeanor;  but  if  they  pro- 
ceed to  carry  such  intention  into  execu- 
tion by  force,  that  they  are  guilty  of  the 
treason  of  levying  war,  and  the  quantum 
of  the  force  employed  neither  lessens  nor 
increases  the  crime  -  whether  by  one 
hundred    or    one    thousand    persons    ii 


wholly  immaterial."  Per  Mr.  Justice 
Chase,  charging  the  jur}',  in  Fries'  Case, 
(18(X))   9  Fed.  Cas.  No.  5,127   (at  p.  931). 

The  expression  '*  levying  war,"  re- 
garded in  the  sense  which  it  bore  in  the 
ancient  English  statute  of  treason,  '*  em- 
braces not  merely  that  act  of  formal  or 
declared  war,  but  any  combination 
forcibly  to  prevent  or  oppose  the  execu- 
tion or  enforcement  of  a  provision  of  the 
constitution  or  of  a  public  statute,  if 
accompanied  or  followed  by  an  act  of 
forcible  opposition  to  pursuance  of  such 
combination.  This  in  substance  has  been 
the  interpretation  given  to  these  words 
by  the  English  judges,  and  it  has  been 
uniformly  and  fully  recognized  and 
adopted  in  the  courts  of  the  United 
States.**  .enlarge  to  Grand  Jury,  (1861) 
2  Wall.  Jr.  C.  C.  134,  30  Fed.  Cas.  No. 
18  276. 

in  ir.  S.  tJ.  Mitchell,  (1795)  2  Dall. 
(Pa.)  348,  1  U.  S.  (L.  ed.)  410,  26  Fed. 
Cas.  No.  15,788,  a  trial  on  an  indictment 
for  high  treason  by  levying  war  against 
the  United  States,  one  of  the  cases  aris- 
ing out  of  the  so-called  *^  whiskey  insur- 
rection,** Mr.  Justice  Paterson  instructed 
the  jury:  "  If  its  object  was  to  suppress 
the  excise  officer,  and  to  prevent  the 
execution  of  an  act  of  congress,  by  force 
and  intimidation,  the  offense  in  l^gal  es- 
timation, is  high  treason;  it  is  a  usurpa- 
tion of  the  authority  of  government;  it  is 
high  treason-  by  levying  of  a  war." 

"  Tlie  true  criterion  to  determine 
whether  acts  committed  are  treason,  or  a 
less  offense  (as  a  riot)  is  the  quo  animo, 
or  the  intention,  with  which  the  people 
did  assemble.  Where  the  intention  is 
universal  or  general,  as  to  effect  some 
object  of  a  general  public  nature,  it  will 
be  treason,  and  cannot  be  considered, 
construed,  or  reduced  to  a  riot.  The 
commission  of  any  number  of  felonies, 
riots,  or  other  misdemeanors,  cannot  alter 
their  nature,  so  as  to  make  them  amount 
to  treason,  they  cannot  be  sunk  down  to 
a  felony  or  riot.  The  intention  with 
which  any  acts  (as  felonies,  the  destruc- 
tion of  property,  or  the  like)  are  done, 
will  show  to  what  class  of  crimes  the 
case  belongs.**  Per  Mr.  Justice  Chase, 
charging  a  jury,  in  Fries*  Case,  (1800) 
9  Fed.  Oas.  No.  5,127    (at  pp.  930,  931.) 

'*  Where  the  object  of  an  insurrection 
is  of  a  local  or  private  nature,  not  hav- 
ing a  direct  tendency  to  destroy  all  prop- 
erty and  all  government  by  numbers  and 
armed  force,  it  will  not  amount  to 
treason;  and  in  these,  and  other  cases 
that  occur  the  true  criterion  is  the  inten- 
tion with  which  tlie  parties  assembled." 
Per  Mr.  Justice  Livingston  in  U.  S.  9. 
Hoxie,  (1808)  1  Paine  265,  26  Fed.  Cas, 
No.  15  407. 

In  U.  S.*t\  Vigol,  (1795)  2  DaU.  (Pa.) 
346,  1  U.  S.  (L.  ed.)  409,  28  Fed.  Cas. 
No.  16.621,  Mr.  Justice  Paterson,  in- 
structing the  jury,  said:     "To  suppress 
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tlie  office  of  excise  in  the  Fourth  survey 
of  this  state,  and  particularly,  in  the 
present  instance,  to  ecmipel  the  resigna- 
tion of  Wells,  the  excise  officer,  so  as  to 
render  null  and  void,  in  efTcH't,  an  act  of 
congress,  constituted  the  apparent  —  the 
avowed  —  object  of  the  insurrection,  and 
of  the  outrages  which  the  prisoner  as- 
sisted to  comm-it.  Combining  these  facts 
and  this  design,  the  crime  of  high  treason 
is  consummate  in  the  contemplation  of 
the  constitution  and  law  of  the  United 
States."    ' 

"The  court  are  of  opinion  that  the 
assembling  bodies  of  men,  armed  and  ar- 
rayed in  a  warlike  manner,  for  purposes 
only  of  a  private  nature,  is  not  treason, 
although  the  judges  or  other  peace 
oflScers  should  be  insulted  or  resisted, 
or  even  great  outrages  committed  to  the 
persons  or  property  of  our  citizens." 
?er  Mr.  Justice  Chase,  charging  a  jury, 
in  Fries'  Case,  (1800)  9  Fed.  Cas.  No. 
5,127  (at  p.  930). 

"The  sudden  outbreak  of  a  mob,  or 
the  assembling  of  men  in  order,  by  force, 
to  defeat  the  execution  of  the  law  in  a 
particular  instance  and  then  to  disperse, 
without  the  intention  to  continue  togetlier 
or  to  reassemble  for  the  purpose  of  de- 
feating the  law  generally  is  not  levying 
war."  Charge  to  Grand  Jury,  (ISGl)  1 
Spiague  602,  30  Fed.  Gae.  No.  18,273,  per 
Sprague,  J. 

In  U.  S.  t7.  Hoxie,  (1808)   1  Paine  265, 
26  Fed.  Cas.  No.  15,407  (at  pp.  400-103), 
Mr.  Justice  Livingston,  charging  a  jury, 
•said:     "It  may  not  be  very  easy  (unless 
open  war  and  the  broad  face  of  rebellion 
be  the  criterion) ,  to  fix  the  exact  boundary 
betweoi  treason  and  some  other  oflfensee, 
which  partake,  more  or  less,  of  an  opposi- 
tion to  government.    But,  difficult  as  this 
may  be,  every  one  will  at  once  perceive 
a  very  wide  separation,  between  regular 
and  numerous  assemblages  of  men,  scat- 
tered over   a   large   portion   of   country, 
under  known  officers,  and  in  every  respect 
armed  and   marshalled   in   military    and 
hostile   array,    for   the   avowed    purpose, 
not  only  of  disturbing  and  arresting  the 
eourse  of  public  law,  in  a  whole  district, 
by  forcibly  compelling  the  officers  of  gov- 
ernment  to   resign,   but  by   intimidation 
and  violence,  of  coercing  its  repeal,  and  a 
sudden,  transient,  weak,  unmiliury,  and 
unsystematized  resistance,  and  that  in  a 
solitary  instance,  and  for  the  single  object 
of  personal  emolument.    As  obvious  is  the 
distinction,  between  a  large  armed  force, 
embodied  in  the  heart  of  our  country,  with 
designs  inimical  to  government  and  the 
laws,  assuming   an   attitude  of  defiance, 
and  opposition  to  any  force  which  might 
be  set  against  it,  and  a  few  dozen  men, 
who,  having  committed  an  offense  on  the 
very  confines  of  the  United  States,  were 
in  the  act  of  flving  to  another  government, 
and  whose  hostility,  such  as  it  was,  could 


have  no  other  motive,  than  that  of  favor- 
ing their  escape.     These  cases  cannot  be 
considered  as  parallel,  without  destroying, 
at  once,   every  distinction   between  tres- 
passes, riots,  and  treasons.     Not  an  in- 
stance can  be  found  in  England,  during  a 
period   of   several   hundred   years,   which 
have  elapsed  since  the  statute  of  treasons, 
in  which  an  act  like  the  present,  was  de- 
termined to  be  treason.    .    .    .    The  court, 
may    here   again    ask,   whether    it    be    a 
greater  crime  to  take  from  the  keeping 
of  one  public  officer,  where  no  death  en- 
sues, a  property  however  valuable,  than  to 
force  from  the' custody  of  another,  a  per- 
son  whose  life  had  been  declared  to  be 
forfeited  to  the  laws  of  his  country;  or, 
to  kill  a  sheriff  in  the  execution  of  his 
duty  ?    In  all  these  instances,  the  laws  are 
opposed,  and  in  the  last  case^  with  the 
aggravation  of  homicide;  but  as  no  trait- 
orous intent  exists  in  either,  and  no  war 
is  made  agamst  the  United  States,  neither 
of  them  can  fall  within  the  meaning  of 
treason.     ...    I   have   the   satisfaction 
to  say,  that  there  is  no  diversity  of  senti- 
ment   between    the    district    judge,    with 
whom  I  have  the  honor  and  pleasure  of 
being  associated,  and  myself.     It  is  the 
opinion  of  both  of  us,  that  if  you  believe, 
which  abundantly  appears  from  the  testi- 
mony, and  seems  to  be  conceded  on  the 
part  of  the  government,  that  the  prisoner, 
among  others,  was  hired  by  the  owner  of 
this  raft,  for  the  purpose  of  evading  the 
embargo  laws,  only  in  this  instance,  and 
for  his  own  private  emolument,  although 
it  may  have  been  part  of  the  plan  to  use 
violence,  and  force  were  actually  employed 
against  the  collector  or  his  agents  to  ac- 
complish this  object,  but  that  this  formed 
no  link  in  a  conspiracy  to  resist  or  im- 
pede the  operation  of  these  laws  within 
the    district   generally    as    far    as    their 
means  enabled   them,    (every   attempt  to 
produce  proof  of  which  has  failed,)   then 
the  prisoner  is  not  guilty  of  the  crime  of 
levying  war.    .    .    .    The  intention  which 
all  the  cases  speak  of,  is  not  understood 
by  the  district  attorney  and  the  court  in 
the  same  sense.     He  seems  to  consider, 
that  if  the-  intention  be  to  oppose  a  law, 
no  matter  with  what  motive,  treason  is 
committed;    whereas,   it  is  the  intention 
with  which  such  resistance  is  made,  not 
the  opposition  itself,  that  forms  the  cri- 
terion: otherwise,  every  wilful  opposition 
to  a  statute,  would  necessarily  be  a  levy- 
ing of  war.  .   .  .  But  as,  notwithstanding 
the  discussion  which  has  taken  place,  he 
seems  seriously  and   sincerely  to  believe 
treason  has  been  committed,  the  court  has 
thought   it   a  duty   to   state   to   you    its 
opinions,  most  explicitly,  the  other  way; 
so  that,  if  any  mistake  be  committed  by 
so  great  an  extension  of  the  crime  of  trea- 
son, neither  of  us  may  be  chargeable  with 
it ;   for,  *  we  cannot  be  too  wary,'  in  the 
language    of    the    great    and    good    Lord 
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Hale,  'in  multiplying  conatructive  trea- 
flona,  for  we  know  not  where  they  will 
end.' " 

''A  mere  conspiracy  to  subvert  by  force 
the  government  of  the  United  States  is 
not  treason.  ...  To  conspire  to  levy 
war,  and  actually  to  levy  war,  are  distinct 
offenses.  If  a  body  of  people  conspire  and 
meditate  an  insurrection  to  resist  or  op- 
pose the  laws  of  the  United  States  by 
force  they  are  only  guilty  of  a  high  mis- 
demeanor." Charge  to  Grand  Jury, 
(1861)  4  Blatchf.  618,  30  Fed.  Cas.  No. 
18,270,  per  Smalley,  J. 

IV.  Adhering  to  Enemy;  Giving  Aid  and 

Comfort 

In  general — As  to  the  words  **  adhering 
to  the  enemies  of  the  United  States,  j?iv- 
ing  them  aid  and  comfort,"  it  was  said: 
''This  language  leaves  no  room  to  doubt 
that  treason  may  be  predicated  of  acts 
which  are  not  a  direct  levying  of  war 
according  to  the  construction  of  that 
phrase,  as  just  indicated."  Charge  to 
Grand  Jury,  ( 1861 )  1  Bond  609,  30  Fed. 
Cas.  No.  18,272,  per  Leavitt,  J. 

The'  going  from  an  enemy's  squadron 
to  the  shore,  for  the  purpose  of  peaceably 
procuring  provisions  for  the  enemy,  does 
not  amount  to  an  act  of  treason;  as  this 
conduct  rested  in  intention,  which  is  not 
punishable  by  our  laws.  Aliter,  if  a  per- 
aon  has  carried  provisions  toward  ihe 
enemy,  with  intent  to  supply  him,  though 
that  intention  should  be  defeated.  If 
the  intention,  however,  was  to  procure 
provisions  for  the  enemy  by  uniting  with 
nim  in  hostilities  against  the  citizens  of 
the  United  States,  the  progressing  towards 
the  shore  would  have  been  an  overt  act 
of  adhering  to  the  enemy  though  no 
other  act  was  committed.  U.  S.  v.  Prvor, 
(1814)  3  Wash.  234,  27  Fed.  Cas.  No. 
16,006. 

"  There  is  more  difficulty  in  determining 
what  constitutes  the  overt  act  under  the 
second  clause  —  namely,  adhering  to  the 
enemy,  giving  him  aid  and  comfort.  Ques- 
tions arising  under  this  clause  must  de- 
pend very  much  upon  the  facts  and  cir- 
cumstances of  each  particular  case.  There 
are  some  acts  of  the  citizen,  in  his  rela- 
tions with  the  enemy,  which  leave  no 
room  for  doubt  —  such  as,  giving  intel- 
ligence, with  intent  to  aid  him  in  his 
acts  of  hostility  —  sending  him  provisions 
or  money  —  furnishing  arms,  or  troops, 
or  munitions  of  war  —  surrendering  a 
military  post,  etc.,  all  with  a  like  intent. 
These  and  kindred  acts  are  overt  acts  of 
treason,  by  adhering  to  the  enemy." 
Charge  to  Grand  Jury,  (1861)  6  Blatchf. 
549,  30  Fed.  Cas.  No.  18,271,  per  Mr. 
Justice  Nelson. 

"  What  amounts  to  adhering  to  and 
giving  aid  and  comfort  to  our  enemies 
it  is  somewhat  difficult  in  all  cases  to 
define;  but  certain  it  is  that  furnishing 


them   with  arms   or   munitions   of   war, 
vessels  or  other  means  of  transportation, 
or    any    materials    which    will    aid    the 
traitors  in  carrying  out  their  traitorous 
purposes,  with  a  knowledge  that  they  are 
intended  for  •  such  purposes,  or  inciting 
and  encouraging  others  to  engage  in   or 
aid  the  traitors  in  any  way,  does  oome 
within  the  provisions  of  the  act."    Charge 
to  Grand   Jury,    (1861)    4   Blatchf.    518, 
30  Fed.  Cas.  No.  18,270,  per  Smalley,  J. 
Within   the  condemnation   of  this   sec- 
tion are  not  only  the  "  giving  information 
or  other  direct  aid  "  to  enemies,  but  also 
''acts  which  tend  and  are  designed  to  de- 
feat, obstruct,  or  weaken  our  own  arms." 
Charge  to  Grand  Jury,  ( 1861 )  2  Sprague 
286,  30  Fed.  Cas.  No.  18,277. 

''The  term  'enemies'  as  used  in  the 
second  clause,  according  to  its  settled 
meaning  at  the  time  the  constitution 
was  adopted,  applies  only  to  the  subjects 
of  a  foreign  power  in  a  state  of  open 
hostilitv  with  us.  It  does  not  embrace 
rebels  in  insurrection  against  their  own 
government.  An  enemy  is  always  the 
subject  of  a  foreign  power  who  owes  no 
allegiance  to  our  government  or  country." 
Per  Mr.  Justice  Field  in  U.  8.  v.  Great- 
house,  (1863)  4  Sawy.  457.  26  Fed.  Cas. 
No.   15,254    (at  p.  22). 

Rebels  are  not  "  enemies  "  within  the 
meaning  of  the  constitutional  provision 
and  of  this  section.  U.  S.  t?.  Greathouse, 
(1863)  4  Sawy.  457,  26  Fed.  Cas.  No. 
15,254. 

Aid  and  comfort  to  rebels  as  constitut- 
ing levying  of  war,  see  supra,  this  note, 
III,  5,  p.  406. 

"  Gn  the  breaking  out  of  a  war  between 
two  nations,  the  citizens  or  subjects  of 
the  respective  belligerents  are  deemed,  by 
the  law  of  nations,  to  be  the  enemies  of 
each  other.  The  same  is  true,  in  a  quali- 
fied sense,  m  the  case  of  a  civil  war 
arising  out  of  an  insurrecticm  or  rebellion 
against  the  mother  government.  In  the 
latter  case,  the  citizens  or  subjects  re- 
siding within  the  insurrectionary  district, 
not  implicated  in  the  rebellion,  but  ad- 
hering to  their  allegiance,  are  not  enemies, 
nor  to  be  regarded  as  such.  This  dis- 
tinction was  constantly  observed  by  the 
English  government  in  the  disturbances 
in  Scotland,  under  the  Pretender  and  his 
son,  in  the  years  1715  and  1745.  It  modi- 
fies the  law,  ae  it  respects  the  c^^ndition 
of  the  citizens  or  subjects  residing  within 
the  limits  of  the  revolted  district,  who 
remain  loval  to  the  government."  Charge 
to  Grand  Jury,  (1861)  5  Blatchf.  649.  30 
Fed.  Gas.  No.  18,271,  per  Mr.  Justice 
Nelson. 

"  Mere  ezpreasions  of  opinion  indicative 
of  sympathy  with  the  public  enemy  will 
not  ordinarily  involve  the  legal  guilt  of 
that  .crime.  They  may  well  justify  a 
strong  feeling  of  indignation  against  the 
individual,  and  the  suspicion  that  he  is  at 
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heart  a  traitor,  but  will  not  be  a  sufficient 
basis  for  his  conviction  in  a  court  of 
law."  Charge  to  Grand  Jury,  (1861)  1 
Bond  600,  30  Fed.  Cae.  No.  18,272,  per 
Leavitt,  J. 

"Trade  with  the  enemy  .  .  .  according 
to  the  law  of  nations  is  forbidden,  and  the 
property  engaged  in  it  is  liable  to  for- 
feiture. But  this  is  all.  .  .  This 
interdicted  trade  may  be  carried  on  in 
such  a  way  as  to  expose  the  parties  con- 
cerned to  the  crime  of  treason.  If  carried 
on  lor  the  purpose  and  with  the  intent 
of  giving  aid  and  assistance  to  the  enemy 
in  their  hostility  against  the  government, 
the  act  would  furnish  an  overt  act  of 
adhering  to  the  enemy,  giving  him  aid 
and  comfort.".  Charge  to  Grand  Jury, 
(1861)  6  Blatchf.  549,  30  Fed.  Cas.  No. 
18,271,  per  Mr.  Justice  Nelson. 

Sale  of  arms,  etg. —  "  To  sell,  or  provide 
arms  or  munitions  of  war,  or  military 
stores  or  supplies,  including  food,  cloth- 
ing, etc.,  for  the  use  of  the  enemy,  is 
within  the  penalty  of  the  statute.  And 
to  hire,  sell,  or  furnish  boats,  railroad 
cars,  or  other  means  of  transportation,  or 
to  advance  money,  or  obtain  credits  for 
the  use  and  support  of  a  hostile  army, 
is  treasonable.  It  is  equally  clear  that 
the  communication  of  intelligence  to  the 
enemy,  by  letter,  telegraph,  or  otherwise, 
relating  to  the  strength,  movements,  or 
position  of  the  army,  is  an  act  of  treason." 
Charge  to  Grand  Jury,  ( 1861 )  1  Bond  609, 
30  Fed.  Cas.  No.  18,272,  per  Leavitt,  J. 

V.   DtTBSSS 

In  U.  S.  V.  Greiner,  (1861)  4  Phils. 
(Pa.)  396,  18  Leg.  Int.  (Pa.)  149,  26 
Fed.  Cas.  No.  15,262,  Cadwalader,  J., 
Baid:  "The  allegations  that  the  accused 
Was,  or  may  have  been,  acting  under  the 
orders  of  the  governor  of  Georgia,  or  of 
some  other  commanding  or  superior 
officer,  is  likewise  unimportant.  In  the 
cases  of  the  highlanders  of  Scotland, 
whose  clans  were,  without  any  indepen- 
dent will  of  their  'own,  mustered  by  their 
chiefs  into  the  military  service  of  Charles 
Edward  when  he  invaded  England  in  1745, 
the  legal  character  of  such  a  defense  was 
fully  considered.  The  previous  doctrine 
then  recognized,  and  re-established,  was 
that  the  fear  of  having  houses  burned, 
or  goods  spoiled,  was  no  excuse,  in  the 
eye  of  the  law,  for  joining  and  marching 
with  rebels ;  that  the .  only  force  which 
excuses  on  the  ground  of  compulsion  is 
force  upon  the  person  and  present  fear 
of  death,  which  force  and  fear  must  con- 
tinue during  all  the  time  of  military 
service  with  the  rebels,  and  that  it  is 
incumbent  in  such  a  case  on  every  man 
who  makes  force  his  defense,  to  show  an 
actual  force,  and  that  he  quitted  the  serv- 
ice as  soon  as  he  could.  Fost.  ('rown  Law 
(Eng.)  14;  18  How.  St.  Tr.  (Eng.)  391. 
And  fiee   Fost.   Crown   Law    (Eng.)    Dis- 


course 1,  c.  2,  I  8.  .  .  .  This  doctrine 
is  applicable  wherever  and  so  long  as  the 
duty  of  allegiance  to  an  existing  govern- 
ment remains  unimpaired." 

"The  fear  which  the  law  recognizes  as 
an  excuse  for  the  perpetration  of  an 
offense  must  proceed  from  an  immediate 
end  actual  danger,  threatening  the  very 
life  of  the  party.  The  apprehension  of 
any  loss  of  property,  by  waste  or  fire, 
or  even  an  apprehension  of  a  slight  or 
remote  injury  to  the  person,  furnish  no 
excuse."  Per  Mr.  Justice  Paterson  in- 
structing a  jury  in  U.  S.  v.  Vigol,  ( 1796 ) 
2  Dall.  (Pa.)  346,  1  U.  S.  (L.  ed.)  409, 
28  Fed.  Cas.  No.  16,621. 

In  U.  S.  V.  Hodges,  (1815)  2  WheeL 
Crim.  (N.  Y.)  477,  26  Fed.  Cas.  No. 
15,374,  a  trial  on  an  indictment  for  trea- 
son, the  following  declaration  of  law  was 
made,  at  the  request  of  the  district-attor- 
ney* ^7  Mr.  Chief  Justice  Duval  ( "  Hous- 
ton, District  Judge,  said  he  did  not  en- 
tirely agree  with  the  Chief  Justice ") : 
"  First.  Hodges  is  accused  of  adhering 
to  the  enemy,  and  the  overt  act  laid  con- 
sists in  the  delivery  of  certain  prisoners, 
and  I  am  of  opinion  that  the  overt  act 
laid  in  the  indictment  and  proved  by  the 
witness  is  high  treason  against  the  United 
States.  Second.  When  the  act  itself 
amounts  to  treason  it  involves  the  inten- 
tion, and  such  was  the  character  of  this 
act.  No  threat  of  destruction  of  property 
will  excuse  or  justify  such  an  act;  nothing 
but  a  threat  of  life,  and  that  likely  to  be 
put  into  execution.' 


» 


VI.   EVIDBNCOE 

1.  Before  Committing  Magistrate 

The  fact  that  certain  testimony  offered 
against  a  defendant  might  be  inadmissible 
on  his  trial  for  treason  does  not  neces- 
sarily exclude  it  from  consideration  on  a 
preliminary  hearing  before  a  magistrate 
for  commitment.  U.  S.  v.  Burr,  (1807) 
4  Cranch  (Appendix)  455,  25  Fed.  Cas. 
No.  14,692a  (at  p.  14). 

"  Upon  a  mere  question  whether  the 
accused  shall  be  brought  to  trial  or  not, 
upon  an  inquiry  not  into  guilt  but  into 
probable  cause,  the  omission  of  a  circum- 
stance which  is  indeed  important,  but 
which  does  not  disprove  the  positive  al- 
legations of  an  amdavit,  ought  not  to 
induce  its  rejection  or  its  absolute  dis- 
belief, when  the  maker  of  the  affidavit 
is  at  too  great  a  distance  to  repair  the 
fault.  I  could  not  in  this  stage  of  the 
prosecution  absolutely  discredit  the  affi- 
davit, because  the  material  facta  alleged 
may  very  well  be  within  the  knowledge 
of  the  witness,  although  he  has  failed  to 
state  explicitly  all  the  means  by  which 
this  knowledge  is  obtained."  Per  Chief 
Justice  Marshall  in  U.  S.  v.  Burr,  (1807) 
4  Cranch  (Appendix)  455,  25  Fed.  Cas. 
No.  14,692a  (at  p.  13). 


414 


7  FED.  STAT.  ANN.  (2d  Ed.) 


Upon  an  application  for  a  bench  war- 
rant, on  a  charge  of  treason  as  well  as 
upon  a  motion  to  commit  for  the  same 
cause,  messages  from  the  President  of  the 
United  States  to  Congress  may  be  read. 
U.  S.  V.  Bollman,  ( 1807 )  1  Cranch  C.  C. 
373,  24  Fed.  Cas.  No.  14,622. 

On  a  preliminary  examination  for  com- 
miitment  on  a  charge  of  treason,  Chief 
Justice  Marshall  said :  ^'  On  an  applica- 
tion of  this  kind  I  certainly  should  not 
require  that  proof  which  would  be  neces- 
sary to  convict  the  person  to  be  commit- 
ted, on  a  trial  in  chief;  nor  should  I 
efven  require  that  which  should  absolutely 
convince  my  own  mind  of  the  guilt  of  the 
accused:  but  I  ought  to  require,  and  I 
should  require,  that  probable  cause  be 
shown;  and  I  understand  probable  cause 
to  be  a  case  made  out  by  proof  furnish- 
ing good  reason  to  believe  that  the  crime 
alleged  has  been  committed  by  the  person 
charged  with  having  committed  it.'*  U.  S. 
t'.  Burr,  (1807)  4  Cranch  (Appendix)  455, 
25  Fed.   Cas.  No.   14,692a    (at  p.   12). 

"  The  cause  of  issuing  a  warrant  of 
arrest  is  a  crime  committed  by  the  person 
charged.  Probable  cause,  therefore,  U  a 
probability  that  the  crime  has  been  com- 
Vutted  by  that  person.  Of  this  probabil- 
ity the  court  or  magistrate  issuing  the 
-warriuit  must  be  satislied,  by  facts  sup- 
ported by  oath  or  affirmation.  The  facts, 
therefore,  which  are  stated  upon  oath 
-must  induce  a  reasonable  probability  that 
all.  the  acts  have  been  done  which  consti- 
tute the  offense  charged."  Per  Chief 
Judge  Cranch  in  U.  S.  v.  Bollman,  (1807) 
1  Cranch  C.  C.  373,  24  Fed.  Cas.  No. 
14,622   (at  p.  1198). 

In  order  to  constitute  treason  by  levy- 
ing war  against  the  United  States, 
'*  troops  must  be  embodied,  men  must  be 
actually  assembled,  and  these  are  facta 
which  cannot  remain  invisible.  Treason 
may  be  machinated  in  secret,  but  it  can 
be  perpetrated  only  in  open  day  and  in 
the  eye  of  the  world."  Per  Chief  Justice 
Marshall  in  V.  S.  v.  Burr,  (1807)  4 
Cranch  (Appendix)  455,  25  Fed.  Ca.s.  No. 
14,692a  (at  p.  14),  holding  certain  testi- 
mony in.suflicient  to  afford  probable  cause 
to  believe  that  troops  did  actually  embark 
at  the  period  designated  for  their  as- 
sembling. 

2.  Before  Grand  Jury 

"A  grand  jury  has  only  the  evidence 
which  the  government  can  adduce,  with- 
out reference  to  what  the  defendant  may 
have  it  in  his  power  to  bring  forward, 
in  proof  of  his  innocence.  They  ought, 
therefore,  to  be  able  to  say  under  tlie 
solemnity  of  their  oaths,  that  there  is 
reasonable  ground  for  the  inference  of 
^ilt,.  ....  There  must  be  a  distimH 
allegation  in  the  indictment  of  the  overl 
act  or  acts;  and  althougli  a  ;»rand  jury 
return   a  true  bill  for  this  crime,  there 


can  be  no  conviction  unless  an  overt  act 
is  proved  by  two  witnesses.  And  it  m&y 
well  be  doubted  whether  it  is  expedient 
to  indict  for  this  crime  in  caaes  where 
it  is  certain  the  evidence  required  by  laMr 
will  not  be  produced  before  a  traverse 
jury,  and  where  consequently  there  caJi 
be  no  conviction."  Per  Leavitt,  J.,  in. 
Charge  to  Grand  Jury,  (1861)  1  Bond 
609,  30  Fed.  Cas.  No.  18,272  (p.  1038). 

"  With  regard  to  the  number  of  wit- 
nesses in  treason,  1  am  of  opinion  that 
two  are  necessary  on  the  indictment  as 
well  as  upon  the  trial  in  court."  Per 
Air.  Justice  Iredell  charging  a  grand  jury 
in'U.  S.  V,  Fries,  (1799)  3  Dall..  (Pa.) 
515.  1  U.  S.  (L.  ed.)  701,  9  Fed.  Cas. 
No.  5,126. 

"  It  is  declared  in  the  article  of  the 
constitution  .  .  .  that  *  no  person  shall 
be  convicted  of  treason,  unless  on  the 
testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court.* 
This  and  the  corresponding  language  in 
the  Act  of  Congress  of  April  30,  1790, 
ri  Stat.  L.  112  J  seems  to  refer  to  the 
proofs  on  the  trial;  and  not  to  the  pre- 
liminary hearing  before  the  committing 
magistrate,  or  the  proceeding  before  the 
grand  inquest.  There  can  be  no  conviction 
until  after  arraignment  on  bill  found. 
The  previous  action  in  the  case  is  not  a 
trial,  and  cannot  convict,  whatever  be  the 
evidence  or  the  number  of  witnesses.  I 
understand  this  to  have  been  the  opinion 
entertained  by  Chief  Justice  Marshall  [25 
Fed.  Cas.  No,  14,692al  and  though  it 
differs  from  that  expressed  by  Judge  Ire- 
dell on  the  indictment  of  Fries  [25  Fed. 
Cas.  No.  15,170J»  I  feel  authorized  to 
recommend  it  to  you,  as  within  the  terms 
of  the  constitution,  and  involving  no  in- 
justice to  the  accused."  Charge  to  Grand 
Jurv,  (1851)  2  Wall.  Jr.  C.  C.  134,  30 
Ftxl!  Cas.  No.  18,276. 

In  IT.  S.  V.  Greiner,  (1861)  4  Phila. 
(Pa.)  306,  18  Leg.  Int.  (Pa.)  149,  26  Fed. 
Cas.  No.  15.262  (at  p.  40),  Cadwala- 
der,  J.,  said:  **  The .  evidence  for  the 
prosecution  has  consisted  of  the  direct 
testimony  of  one  witness  to  the  alleged 
overt  act,  and  of  admissions  naade  volun- 
tarily by  the  accused  party  since  his  ar- 
rest.^ The  constitution  provides  that  no 
person  shall  be  convicted  of  treason  unless 
on  the  testimony  of  two  witnesses  to  the 
same  overt  act,  or  on  confession  in  open 
court.  The  admi.^sions  here  proved  were 
not  such  confessions,  and,  upon  the  trial 
of  an  indictment,  would  nol,  in  connec- 
tion with  the  testimony  of  the  single 
witness  to  the  overt  act  suffice  to  warrant 
a  conviction.  But  tiie  provision  of  the 
constitution,  and  the  language  of  the  first 
section  of  the  act  of  April  30,  1790,  on 
the  subject,  apply  only  lo  the  trial  of  in- 
dictments, and  are  inapplicable  to  pro- 
cwHliiigs  before  grand  jurit^s,  or  to  pre- 
liminary investigations  like  the  present. 
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Thifi  appears  to  have  been  the  opinion  of 
Chief  Justice  Marshall  (1  Burr  Tr.  196), 
and  likewise  of  my   judicial  predecessor 
in  this  district    ([Charge  to  the  Grand 
Jury]  r:851]  2  Wall.  Jr.  C.  C.  138   [30 
Fed.  Cas.  No.  18,276]  ) .  Judge  Iredell  had, 
indeed,    been    previously    of    a    different 
opinitm.     1   Whart.   State  Tr.  480.     His 
impression    had    probably    been    derived 
from  the  opinions  which,  under  the  stat- 
utes 1  Edw.  VI.  c.  12,  S  22;  5  Edw.  VI. 
c.  11,  I  11;  and  7  Wm.  III.  c.  3,  had  pre- 
vailed in   England.     See   Fenwick's  Caw. 
[1896]  13  How.  St.  Tr.   (Eng.)   537,  and 
[1797]  26  How.  St.  Tr.   (Eng.)   731.     As 
the  point  has  never  been  directly  decided 
in  the  United  States,  it  may  not  be  amiss 
to  mention  a  difference  between  the  lan- 
guage of   the   English  statutes   and   the 
words  of   the   constitution.     Those   stat- 
utes enacted   that   no   person   should   be 
indicted  or  convicted  of  treason,  unless, 
etc.    The  constitution,  omitting  the  word 
*  indicted/    uses    the    single    word    *  con- 
victed.'     This  difference  in  language,  to 
which  the  attention  of  Chief  Justice  Mar- 
shall was  doubtless  directed,   though  he 
does  not  mention  it,  seems  to  be  decisive 
of   the   question.     The   intention    of    the 
framers   of   the   constitution    must   have 
been  to  restrain   the  application   of   the 
prescribed   rule  of   evidence  to  the   trial 
of  the  indictment.    A  person  should  not, 
however,  be  indicted  or  imprisoned  under 
a  charge  of  treason  when  there  is  no  ra- 
tional probability  that  the  charge,  if  true, 
can  be  proved  by  two  witnesses  on  the 
future  trial." 

3.  On  Trial 

a.  Requirement  of  Two  Witnesses 

"  It  was  said  that  if  the  overt  act  were 
not  proved  by  two  witnesses,  no  testi- 
mony in  its  nature  corroborative  or  con- 
firmatory was  admissible  or  could  be  rele- 
vant. From  that  declaration  there  is 
certainly  no  departure."  Per  Chief  Jus- 
tice Marshall  in  U.  S.  i\  Burr.  (1807) 
25  Fed.  Cas.  Xo.  14,693   (at  p.  179). 

"  The  presence  of  the  party,  where  pres- 
ence is  necessary,  being  a  part  of  the 
overt  act  must  be  positively  proved  by 
two  witnesses.  Xo  presumptive  evidence, 
no  facts  from  which  presence  may  be  con- 
jectured or  inferred,  will  satisfy' the  con- 
stitution and  the  law.  If  procurement 
take  the  place  of  presence  and  become  part 
of  the  overt  act,  then  no  presumptive 
evidence,  no  facts  from  which  the  pro- 
curement may  be  conjectured  or  inferred 
can  satisfy  the  constitution  and  the  law." 
Per  Chief  Justice  Marshall  in  U.  8.  r. 
Burr,  (1807)  25  Fed.  Cas.  Xo.  14,693 
(at  p.  176). 

b.  Aw  to  Conspiracy 

**The  concert  of  purpose  may  be  de- 
duced from  the  concc^rtcd  action  itself, 
or  it  may  be  inferred  from  facts  concur- 


ring at  the  time,  or  afterwards  or  be- 
fore." Charge  to  Grand  Jury,  (1851) 
2  Wall.  Jr.  C.  C.  134,  30  Fed.  Cas.  No. 
18,276. 

In  U.   S.  V.  Hanway,    (1851)    2  WaU. 
Jr.  C.  C.  13»,  26  Fed.  Cas.  Xo.  15,299  (at 
p.  126),  a  prosecution  for  treason  in  re- 
sisting the  Filgitive  Slave  Law,  Mr.  Jus- 
tice Grier,  charging  the  jury,  said:    "A 
man   may   have   such   conscientious  prin- 
ciples on  the  subject  of  nonresistance,  as 
to   stand   by   with   indifference  and   neu- 
trality, when  his  father  or  friend  is  at- 
tacked by  a  madman,  and  in  case  of  his 
death  may  not  be  liable  as  an  aider  or 
abettor  in  the  murder  or  manslaughter. 
We   may   wonder   at  his   philosophic   in- 
difference, though  we  cannot  admire  the 
man.     So  a  man  who  is  a  mere  spectator 
in  a  contest  where  a  mob  of  rioters  are 
resisting  an  officer  of  the- law  in  the  execu- 
tion of  his  duty,  may  refuse  assistance, 
C(mntenanee  or  aid  to  either  side.     In  so 
doing   he    is   not   acting  the   part   of  an 
honest,   loyal   citizen;    he   may   be  liable 
to  be  punished  for  a  misdemeanor  ior  his 
refusal  to  interfere,  but  such  conduct  wi'll 
not  necessarily  make  him  liable  as  a  prin- 
cipal  in   the   riot  or  murder  commritted. 
But  such  conduct  is  a  fair  subject  for  the 
consideration  of  a  jur}',  in  connection  with 
other   circumstances,  to  show   preconcert 
and   guilty   complicity  with   the  rioters, 
murderers  or  traitors." 

c.  As  to  Object  of  Insurrection 

In  U.  S.  V.  Mitchell,  (1795)  2  Dall. 
•  (Pa.)  348,  1  U.  S.  (L.  ed.)  410,  26  Fed. 
Cas.  Xo.  15,788,  a  trial  on  an  indictment 
for  treason  in  levying  war  by  forcibly 
preventing  the  execution  of  an  Act  of  Con- 
gress, Mr.  Justice  Paterson  instructing 
the  jury,  said :  "  Let  us  attend,  for  a 
moment,  to  the  evidence.  With  what  view 
was  the  attack  made  on  General  Xeville*s 
house?  Was  it  to  gratify  a  spirit  of  re- 
venge against  him  as  a  private  citizen, 
as  an  inaividual?  Xo: —  as  a  private  citi- 
zen he  had  been  highly  respected  and  be- 
loved; it  was  only  by  becoming  a  public 
officer,  that  he  became  obnoxious;  and  it 
was  on  account  of  his  holding  the  excise 
office  alone,  that  his  house  had  been  as- 
sailed, and  his  person  endangered.  On  the 
first  day  of  attack,  the  insurgents  were 
repulsed;  but  they  rallied,  returned  with 
greater  force,  and  fatally  succeeded  in  the 
second  attempt.  They  were  arrayed  in  a 
militarv  manner;  thev  affected  the  mili- 
tary  forms  of  negotiation  by  a  flag;  they 
pretended  no  personal  hostility  to  General 
Xeville;  but  thev  insisted  on  the  surren- 
der  of  his  commission.  Can  there  be  a 
doubt,  then,  that  the  object  of  the  in- 
surrection was  of  a  general  and  public 
nature?  " 

Tn  U.  S.  r.  TToxic,   (1808)   1  Paine  265, 
26  Fed.  Cas.  Xo.  15,407.  Mr.  Justice  Liv- 
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mgston,  charging  the  jury  on  a  trial  for 
treason,  advised  them  that  in  his  opinion 
the  evidence   showed   that  the  defendant 
among   others,    was    liired    by    the    (-.vner 
of  this  raft,  for  the  purpose  of  evading 
the  embargo  laws,  only  in  this  instance, 
and  for  his  private  emolument,  also  said 
to  the  jury:     '*  With  respect  to  the  pris- 
oner's intention  it  is  made  out  most  satis- 
factorily by  every  witness  that  has  been 
ejcammed  on  the  part  of  the  public.    On 
this  point,  there  will  be,  happily  for  him, 
no   doubt  in   your   minds.     There   is  no 
testimony  of  his  ever  having  lieen,  bofore 
or  since,  engaged  in  a  resistance  to  these 
or  any  other  laws.    The  court  cannot  help 
thinking  that  the  district  attorney  must 
have  been  greatly  deceived  in  the  infor- 
mation  which   was  given  to   him   of  the 
prisoner's   conduct,   and   that  the   proofs 
on   trial   have   fallen    very   short   of   his 
expectations,    or    that    you    would    never 
have  been  put  to  the  trouble  of  deciding 
on  this  case." 

•'  However  indisputably  requisite  it  may 
be  to  prove,  by  two  witnesses  the  overt 
act   for   which   the   prisoner   at   the   bar 
stands  indicted,  yet  evidence  may  be  given 
of  other  circumstances,  or  even  of  other 
overt  acts,  connected  with  that  on  which 
the    indictment    is   grounded,   and    occur- 
ring or  committed   in  any  other  part  of 
*^«^»trict    than    the    place    mentioned. 
Although  the  prisoner  be  not  on  his  trial, 
nor  is  he  now  punishable,  for  any  other 
than  the  overt  act  laid,  other  overt  acts 
and    other    circumstances,    parts    of    the 
general     design,     may     nevertheless     be 
proved,  to  show  the  quo  aninio  — the  in- 
tent—with which  the  act  laid  was  com- 
mitted."   Per  Peters,  J.,  charging  a  iury 
in  U.  S.  V.  Fries,    (1799)    3  Dall.    (Pa.) 

l^h}y^'  ^'  (I^-  ed.)  701,  9  Fed.  Cas.  No. 
6,126  (at  p.  909). 

"  When  the  overt  act  is  proved  by  two 
witnesses,  it  is  proper  to  go  into  evidence 
to  show  the  course  of  the  prisoner's  con- 
duct at  other  places  and  the  purpose  for 
which  he  went  to  that  place  where  the 
treaaon  is  laid,,  and  if  he  w^ent  with  a 
treasonable  design,  then  the  act  of  trea- 
son is  conclusive."  Per  Mr.  Justice 
Iredell  charging  the  jury  in  U.  S.  i?. 
Fries,  (1799)  3  Dall.  (Pa.)  515.  1  U.  S. 
(L.  ed.)  701,  9  Fed.  Cas.  No.  5,126  (at 
p.  914). 

As  to  evidence  of  treason  by  combining 
forcibly  to  prevent  or  oppose  the  execu- 
tion of  the  law,  it  was  said:  "  The  high- 
est, or  at  least  the  direct  proof  of  the 
combining  may  be  found  in  the  declared 
purposes  of  the  individual  party  before 
the  actual  outbreak;  or  it  may  be  derived 
from  the  proceedings  of  meetings  in  which 
he  took  part  openly,  or  which  he  either 
prompted  or  made  effective  by  his  counte- 
nance or  sanction, —  commending,  coun- 
seling or  instigating  forcible  resistance 
to  the  law.      J  speak,  of  course  of  a  con- 


spiracy to  resi«t  a  law,  not  the  more 
limited  purpose  to  violate  it,  or  to  pre- 
vent its  application  and  enforcement  i.i  a 
particular  case,  or  against  a  particular 
individual.  The  combin-ation  must  be  di- 
rected against  the  law  itself."  Charge  to 
Grand  Jury,  (1851)  2  Wall.  Jr.  C.  C.  134, 
30  Fed.  Cas.  No.  18,276. 

In  U.  S.  V.  Burr,  (1807)  25  Fed.  Cas. 
No.  14,693  (at  p.  90)  Chief  Justice  Mar- 
shall ruled:  "That  any  proof  of  inten- 
tion formed  before  the  act  itself,  if  rele- 
vant to  the  act,  may  be  admitted.  One 
witness  may  prove  the  intention  at  one 
time,  and  another  may  prove  it  at  another 
so  as  to  prove  the  continuance  of  the  in- 
tention throughout  the  whole  transaction, 
and  therefore  the  proof  of  very  remote 
intention  may  be  relevant  to  this  particu- 
lar act.  .  .  .  The  intention  to  com- 
mit this  crime,  to  erect  an  empire  in  the 
West,  and  seize  New  Orleans,  may  i)e 
shown  by  subsequent  events  to  have*  been 
continued;  and  facts  out  of  the  district 
may  be  proved,  after  the  overt  act,  as  cor- 
roborative testimony." 

In  IJ.  S.  V,  Hoxie,  (1808)    1  Paine  265, 
26  Fed.  Cas.  No.  15,407  — where  the  jury 
brought   in   a  verdict  of   acquittal   on    a 
charge   of  treason  —  Mr.   Justice   Living- 
ston instructed  the  jury  as  follows:  "The 
offense  laid,  stripped  of  its  artificial  dress, 
and  technical  appearance,  is  nothing  more 
than    the    forcible    rescuing    of    a    rafi 
from   the   custody    of   a   military   guard 
placed  over  it  by  a  collector.     It  is  im- 
possible   to    suppress    the    astcmishment 
which  is  excited  at  the  attempt  which  has 
been  made  to  convince  a  court  and  jury 
of    this   high   criminal    jurisdiction    that, 
between  this  and  levying  of  war,  there  is 
no  difference.   Can  it  be  seriously  thought, 
that  an  American  jury,  with  the  consti- 
tution of  the  United  States  as  a  guide  vo 
their  interpretation,  or  even  on  the  cases 
which  have  been  cited,  can  be  brought,  by 
ingrafting    construction    on    construction 
to  leave  far  behind  them,  English  judges 
and  English  juries,  in  their  exposition  of 
the  crime  of  treason?     Gentlemen,   they 
cannot  perceive  the  tendency  of  the  doc- 
trine which  it  is  now  asked  of  us  to  sanc- 
tion.    On  which  of  the  precedents  cited 
do  they  rely  for  our  support,  or  expect 
us  to  decide,  that  an  opposition  to  law, 
so  feeble,  so  transitory,  so  free  from  every 
traitorous  intention,  so  destitute  of  every 
appearance  of  war,  and  so  evidently  cai- 
culat4?d    for   the   sole  purpose   of   private 
gain,  was  making  war  against  the  United 
States?      In    what    can    we    discover    the 
treasonable   mind,    which    common    sense, 
as  well  as  all  the  authorities  tell  us,  is 
of  the  very  essence  of  this  offense?      Can 
it  be   collected   from   the  employment  of 
ten    or    twelve   muskets?        Sonic   judges 
have  said,  how  correctly  is  here  of  little 
moment,  that  the  quantum  of  force  is  im- 
material.    But,  when  we  find  it  so  verj' 
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small  and  despicable,  it  furnieihes  strong 
eridmce  of  acme  intent,     yery  far  short 
ol  that  of  measuring  their  strength  with 
the  United  States:  unless,  we  can  believe, 
that   a   force,   if   it   deserve   that   name, 
scarcely  competent  to  the  reduction  of  a 
single  family,  were  meditating  hostilities 
and  rebellion  against  a  government,  de- 
fended  by    several    millions   of   freemen. 
But,  there  is  no  necessity  of  any  forced 
interpretation,  to  arrive  at  the  real  inten- 
tion   of    these    parties.      Their    conduct 
shows  it  to  have  been  of  a  private  nature, 
and  that  no  further  violence  was  contem- 
plated than  to  smuggle  a  raft  which  had 
been  seized  by  the  collector,  and  was  then 
lying  at  a  small  distance  from  a  guard, 
into    Canada;    for    they    forthwith    pro- 
ceeded thither,  and  having  left  it  a  little 
beyond  the  line,  they  returned  directly  to 
the  United  States,  not  at  the  head  ol  an 
army,   but   peaceably    and   quietly,   each 
man  to  his  own  home,  not  suspecting  that 
they  had  a  war  on  their  hands,  with  any 
power,  and  least  of  all  with  the  govern- 
ment of  their  country.     Again  —  Whence 
is  it  collected,  that  their  intention  was  to 
intimidate  congress  into  a  repeal  of  the 
embargo  laws,  or  to  resist  their  execution 
gienerally?     If  congress  were  in   session, 
which  was  not   the   case,   can  gentlemen 
seriously   believe,   that   means   so   inade- 
quate would  have  been  employed  for  pur- 
poses which  an  organized,  numerous,  and 
well  disciplined  army  would  have  found  it 
difficult  to  accomplish?     If  you  look  at 
the  insurrections   in   1794,  and  in    1709, 
you  will  be  struck  with  the  great  differ- 
ence between  the  cases  which  arose  out  of 
those  occurrences,  and  the  one  on  which 
you  are  now  to  decide.    There  is  hardly  a 
feature  of  resemblance;  and  yet,  you  are 
seriously  expected  to  condemn  the  pris- 
oner, as  a  traitor,  for  forcing  some  lumber 
from  the  possession  of  a  collector,  because 
Mitchel,  Vigol,  and  Fries,    (who,  by  the 
bye,  were   all   pardoned)    were  ronvicted 
as  such,  for  being  concerned  in  insurrec- 
tions, which  threatened  the  existence  of 
government,  were  well   calculated   to   in- 
timidate the  legislature,  and  for  a  time 
actually  suspended  the  operation  of  cer- 
tain laws  which  were  deemed  obnoxious  in 
a  large  district  of  country." 

d.  Commission  of  Olher  Offenses 
In  U.  S.  t\  Mitchell,  (1795)  2  Dall. 
(Pa,)  357,  1  U.  S.  (L.  ed.)  414,  26  Fed. 
Cas.  No.  15,789,  a  prosecution  for  treason, 
the  government  offered  testimony  that,  in 
the  course  of  the  insurrection,  the  pris- 
oner joined  in  robbing  the  public  mail  of 
the  United  States,  and  that  several  of  the 
letters  thus  intercepted  had  been  read  at 
a  meeting  of  insurrectionists;  but  it  was 
objected  that  the  rofibery  of  the  mail  was 
a  felony,  for  which,  as  a  substantive  and 
Independent  crime,  he  was  actually 
charged  by  another  indictment;  and  vhnt 


therefore,  evidence  relating  to  it  should 
not  be  give:*  on  the  present  issue  as  the 
prisoner  was  not  prep«red  to  answer,  and 
a  prejudice  might  be  excited  against  him 
in  the  mind  of  the  jury.  The  court  ruled 
as  follows:  "An  act  committed  with  a 
felonious  intention  cannot  be  given  in 
evidence  upon  the  trial  of  an  indictment 
for  high  treason.  It  does  not  yet  appear, 
that  the  mail  was  intercepted  and  rifled 
with  a  traitorous  intention;  and,  so  far  as 
it  respects  the  prisoner,  there  is  another 
indictment  against  him,  charging  the 
offense  merely  as  a  felony.  Under  the 
circumstances  the  testimony  cannot  be 
admitted." 

e.  Declarations  and  Confessions 
Declarations. — "That  conversations  or 
actions  at  a  different  time  and  place 
might  be  given  in  evidence  as  corrobora- 
tive of  the  overt  act  of  levying  war,  after 
that  had  been  proved  in  such  a  manner 
as  to  be  left  to  a  jury,  I  never  doubted  for 
an  instant."  Per  Chief  Justice  Marshall 
in  U.  S.  V.  Burr,  (1807)  25  Fed.  Cas.  No. 
14,694a. 

As  to  evidence  of  declarations  of  a  de- 
fendant: "When  spoken,  written  or 
printed  in  relation  to  an  act  or  acts 
which,  if  committed  with  a  treasonable 
design,  might  constitute  such  overt  act, 
they  are  admissible  as  evidence  tending 
to  characterize  it,  and  to  show  the  intent 
with  which  the  act  was  committed.  They 
may  also  furnish  some  evidence  of  the  act 
itself,  against  the  accused.  This  is  the 
extent  to  which  such  publications  may 
be  used,  either  in  finding  a  bill  of  indict- 
ment or  on  the  trial  of  it."  Charge  to 
Grand  Jury,  (1861)  6  Blatchf.  549,  30 
Fed.    Oas.    No.    18,271,   per   Mr.    Justice 

Nelson.  ,    ^   ^ 

In  U.  S.  r.  Lee,  (1814)  2  Cranch  C.  C. 
104,  26  Fed.  Cas.  No.  15,684,  where  the 
defendant  was  indicted  (and  convicted) 
for  treason  against  United  States  by  ad- 
hering to  their  enemies,  giving  them  aid 
and  comfort,  by  supplying  them  with 
fruit  and  melons,  showing  them  the 
channel  of  the  Potomac,  and  informing 
them  of  the  situation  of  troops  of  the 
United  States,  witnesses  testified  that  the 
prisdner  wanted  to  buy  watermelons,  and 
said  that  the  British  Commodore  had 
suffered  him  to  pass  upon  condition  that 
he  would  bring  them  watermelons,  which 
he  promised  to  do;  that  he  had  shown  a 
British  vessel  how  to  get  off  the  flats; 
and  that  he  wanted  to  get  information 
respecting  the  militia,  to  communicate  it 
to  the  British.  Witnesses  also  testified 
that  he  had  a  schooner  in  the  channel, 
and  that  he  said  he  preferred  the  English 
government  to  ours.  The  court  "were 
ol  opinion  that  the  declaration  of  the 
prisoner  accompanying  the  overt  act  laid 
in  the  indictment  may  be  given  in  evi- 
drnce  to  show  the  intent  with  which  the 


418 


7  FED.  STAT.  ANN.  (2d  Ed.) 


act  was  done,  but  that  his  confession  of 
having  given  information  of  the  channel, 
and  of  his  having  been  on  board  the  fleet, 
was  not  evidence." 

Confessions. — "  The  confession  of  the 
prisoner  may  be  given  in  evidence  aA 
corroborative  proof  of  the  intent,  or 
quo  animo.  But,  although  proved  by  two 
witnesses,  being  made  out  of  court  It  is 
not  of  itself  sufficient  to  convict.  Two 
witnesses  are  necessary  to  prove  the  overt 
act.  But  the  intent  may  be  proved  by  one 
witness,  collected  from  circumstances,  or 
even  bv  a  single  fact."  Per  Peters,  J.  in 
U.  S.  V.  Fries,  (179»)  3  Dall.  (Pa.)  516, 
1  U.  S.  (L.  ed.)  701,  9  Fed.  Caa.  No. 
5,126  (at  p.  909). 

"  If  two  witnesses  have  proved  a  fact, 
the  confession  of  the  party  may  be  re- 
ceived by  way  of  confirmation  of  what  has 
before  been  sworn  to  ...  If  the  con- 
fession of  the  prisoner  should  go  to  con- 
firm the  evidence,  if  sworn  to  by  two  wit- 
nesses at  least,  it  may  be  received,  but 
unless  it  does  go  to  corroborate  other 
testimony,  I  do  not  think  it  admissible. 
You  will  consider  whether  any  pert  of 
this  confession  has  not  been  proved  by 
two  witnesses;  if  it  has  it  goes  to  cor- 
roborate what  they  say;  if  it  has  not,  you 
are  to  disregard  it.  I  think  there  ought 
to  be  great  caution  in  receiving  ba  evi- 
dence, a  confession  which  any  man  makes 
himself,  because  it  possibly  might  be  ob- 
tained from  him  by  artifice  or  intimidfb- 
tion.  With  respect  to  this  oonfessicn  you 
have  the  testimony  of  my  honorable 
colleague,  Judge  Peters,  that  he  gave  the 
prisoner  deliberate  warning  that  he  was 
not  bound  to  convict  himself,  and  that 
no  intimidation  was  used.  Whatever  ob- 
jections, then,  there  may  be  as  to  con- 
fession in  general,  it  does  not  apply  in 
this  case,  because  it  was  voluntarily 
given."  Per  Mr.  Justice  Iredell,  charging 
the  jury  in  U.  S.  v.  Fries,  ( 1799 )  3  Dall. 
(Pa.)  515,  1  U.  S.  (L.  ed.)  701,  9  Fed. 
Cj&s.  No.  5,126   (at  pp.  914-916). 

f.  Testimony  of  Accomplices 

In  U.  S.  V.  Greathouse,  (1863)  4  Sawy. 
467,  26  Fed.  Cas.  No.  16,264,  (at  p.  23), 
Mr.  Justice  Field  charged  tlie  jury  as  fol- 
lows: ''As  to  the  treasonable  purposes  of 
the  defendants  there  is  no  conflict  in  the 
evidence.  It  is  true  the  principal  wit- 
nesses of  the  government  are,  according  to 
their  own  statements,  co-conspirators  with 
the  defendants  and  equally  involved  in 
guilt  with  them,  if  guilt  there  be  in  any 
of  them.  But  their  testimony,  as  you 
have  seen,  has  been  corroborated  in  many 
of  its  essential  details.  You  are,  however, 
the  exclusive  judges  of  its  credibility.  The 
court  will  only  sav  to  vou  that  theie  is 
no  rule  of  law  which  excludes  the  tes- 
timony of  an  accomplice,  or  prevents  you 
from  giving  crodonce  to  it,  when  it  has 
been  corrol)orated  in  material  particulars. 


Indeed,  gentlemen,  I  have  not  been  able  tu 
perceive  from  the  argument  of  counsel 
that  the  truth  of  the  material  portions  of 
their  testimony  has  been  seriously  con- 
troverted." 

Vn.    PB0CEDt7RK 

1.  Arrest  and  Commitment 

The  federal  court  will  issue  a  bench 
warrant  against  a  person  charged  with 
treason  upon  ex  parte  affidavits  before  any 
presentment  or  indictment  made  or  found 
by  a  grand  jury,  and  when  arrested  will 
commit  him  to  the  prison  of  this  court 
without  stating  when  or  where  he  is  to 
answer  for  the  offense.  U.  S.  i\  Bollman, 
( 1807 )  1  Cranch  C.  C.  373,  24  Fed.  Caa. 
No.  14,622. 

2.  Order  of  Proof  wi  Trial 

The  order  of  proof  on  a  trial  of  an  in- 
dictment for  treason  in  levying  war  can- 
not be  controlled  by  requiring  the  prose- 
cution to  prove  the  overt  act  charged  be- 
fore proving  the  intention  with  which  such 
act  was  committed.  U.  S.  c.  Burr,  ( 1807 ) 
2  Wheel.  Crim.  (N.  Y.)  573,  26  Fed.  Cas. 
Cas.  No.  14,692;  U.  8.  r.  Burr,  (1807)  26 
Fed  Cas.  No.  14,693. 

In  U.  S.  i\  Burr,  (1807)  25  Fed.  Cas. 
No.  14,692h,  a  trial  of  an  indictment  for 
treason  in  levying  war,  the  defendants* 
counsel  urged  that;  as  the  charge  of  trea- 
son could  not  be  established  without  prov- 
ing an  overt  act  of  war,  at  the  place 
specified  in  the  indictment,  the  prose- 
cutor should  Be  required  to  prove  an  overt 
act  before  introducing  evidence  of  inten- 
tion merely.  Chief  Justice  Marshall,  de- 
clining BO  to  rule,  said :  "  It  is  the  most 
useful  and  appears  to  be  the  natural  order 
of  testimony  to  show  first  the  existence  of 
the  fact  respecting  which  the  inquiry  is 
to  be  made.  It  is  unquestionably  at- 
tended with  this  advantage:  there 
is  a  fixed  and  certain  object  to  which 
the  mind  applies  with  precision  all  the 
testimony  which  may  be  received,  and  the 
court  can  decide  with  less  difficulty  on  the 
relevancv  of  all  the  testimonv  which  mav 
be  offered;  but  this  arrangement  is  not 
clearly  shown  to  be  established  by  any 
fixed  rule  of  evidence,  and  no  case  has 
been  adduced  in  w^hich  it  has  been  forced 
by  the  court  on  the  counsel  for  the  prose- 
cution. On  one  side  it  has  been  con- 
tended that  by  requiring  the  exhibition  of 
the  fact  in  the  first  instance  a  great  deal 
of  time  may  be  saved,  since  there  may  be 
a  total  failure  of  proof  with  respect  to 
the  fact;  and  this  argument  has  been 
answered  by  observing  that  should  there 
even  be  such  failure  they  could  not  in- 
terpose and  arrest  the  progress  of  the 
cause,  but  must  permit  the  counsel  for 
the  prosecution  to  proceed  with  that  tes- 
timony which  is  now  offered.  Levying 
of  war  is  a  fact  which  must  be  decided  by 
the  jury.     The  court  may  give  general 
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instnictions  on  this  as  on  every   other 
question  brought  before  them,  but  the  jury 
must  decide  upon  it  as  compounded  of  fact 
and  hiw.     Two  assemblages  of  men,  not 
unlike  in  appearance,  possibly  may  be,  the 
one  treasonable  and  the  other  innocent. 
If,  therefore,   the   fact   exhibited   to   the 
court  and  jury  should,  in  the  opinion  of 
the  court,  not  amount  to  the  act  of  levy- 
ing war,   the   court   could   not   stop   the 
prosecution,  but  must  permit  the  counsel 
for  the  United  States  to  proceed  to  show 
the   intention    of    the    act,    in    order    to 
enable  the  jury  to  decide  upon  the  fact 
coupled    with    the    intention.      The    con- 
sumption   of    time    would    probably    be 
nearly  the  same  whether  the  counsel  for 
the  prosecution  commenced  with  the  fact 
or  the  intention,  provided  those  discus- 
sions which  r^pect  the  admissibility  of 
evidence   would   be   as   much    avoided    in 
the  one  mode  as  in  the  other.     The  prin- 
cipal importance  wHich,  viewing  the  ques- 
tion in  this  light,  would  seem  to  attach 
to  its  decision,   is   the  differenf  impres- 
sions which  the  fact   itself  might  make, 
if  exhibited  at  the  commencement  or  close 
of  the  prosecution.    Although  human  laws 
punish   actions,    the    human    mind    spon- 
taneously   attaches    guilt    to    intentions. 
The  same  fact,  therefore,  may  be  viewed 
very  differently  where  the  mind   is  pre- 
pared by  a  course  of  testimony  calculated 
to  impress   it   with   a   conviction   of   the 
criminal  designs  of  the  accused,  and  where 
the  fact  is  stated  without  such  prepara- 
tion.   The  overt  act  may  be  such  as  to  in- 
fluence the  opinion  on  the  testimony  after- 
wards given  respecting  the  intention;  and 
the    testimony    respecting    the    intention 
may  be  such  as  to  influence  the  opinion 
on  the   testimony   which   may   be   after- 
wards   given    respecting    the    overt    act. 
On    the     question     of    consuming    time, 
the  argument  was  placed  in  one  point  of 
view,  by  the  counsel  for  the  defense,  which 
excited  some  doubt.     The  case  was  sup- 
posed of  only  one  witness  to  the  overt  act, 
and  a  declaration  that  it  could  be  proved 
by  no  other.    The  court  was  asked  whether 
the  counsel  would  be  permitted  then   to 
proceed  to  examine  the  intentions  of  the 
accused,  and  to  do  worse  than  waste  the 
time  of  the  court  and  jury,  by  exposing, 
without  a  possible  object,  the  private  views 
and  intentions  of  any  person   whatever. 
Perhaps  in  such  a  case  the  cause  might  be 
arrested ;  but  this  does  not  appear  to  war- 
rant   the    inference    that    it    might    be 
arrested  because  the  fact  proved  by  the 
two  witnesses  did  not  appear  to  the  court 
to  amount  to  the  act  of  levying  war.    In 
the  case  supposed  the  declaration  of  war 
is  positive,  and  a  point  proper  to  be  re- 
ferred to  the  court  occurs,  which  suspends 
the  right  of  the  jury  to  consider  the  sub- 
ject, and  compels  them  to  bring  in  a  ver- 
dict of  not  guilty.    In  such  a  case  no  tes- 
timony  could   be   relevant,   and    all    tes- 


timony ought  to  be  excluded.     Suppose 
the  counsel  for  the  prosecution  should  say 
that  he  had  no  testimony  to  prove  the 
treasonable    intention;    that    he   believed 
confidently  the  object  of  the  assemblage 
of  men  on  Blcnnerhassett's  island  to  be 
innocent;  that  it  did  not  amount  to  the 
crime  of  levying  war  —  surely   it  would 
be  a  wanton  and  useless  waste  of  time  to 
proceed  with  the  examination  of  the  overt 
act.     When  such  a  case  occurs,  it  cannot 
be  doubted  that  a  nolle  prosequi  will  be 
entered,   or   the   jury  ^ii'cctcd.  with  the 
consent  of  the  attorney,  to  Jind  a  verdict 
of  not  guilty.     It  has  been  truly  stated 
that  the  crime  alleged  in  the  indictment 
consists  of  the  fact,  and  of  the  intention 
with  which  that  fact  was  committed.    The 
testimony  disclosing  both  the  fact  and  the 
intention   must   be   relevant.     The  court 
finds  no  express  rule  stating  the  order  in 
which  the  attorney  is  to  adduce  relevant 
testimony,  nor  any  case  in  which  a  court 
has  interfered   with  the  arrangement  he 
has  made.    No  alteration  of  that  arrange- 
ment,   therefore,    will    now    be    directed. 
But  it  is  proper  to  add  that  the  intention 
which    is   considered   as   relevant   in   this 
.stage  of  th-j  inquiry  is  the  intention  which 
composes  a  part  of  the  crime,  the  intention 
with  which  the  overt  act  itself  was  com- 
mitted —  not  a  general  evil  disposition,  or 
an   intention   to  commit  a  distinct  fact. 
This  species  of  testimony,  if  admissible  at 
all,  is  received  as  corroborative  or  con- 
firmatory  testimony.     It  does  not  itself 
prove  the   intention  with  which   the  act 
was    performed,  but  it  renders  other  tes- 
timony probable  which  goes  to  that  inten- 
tion.    It  is  explanatory  of,  or  assistant 
to,  that  other  testimony.    Now  it  is  essen- 
tially repugnant  to  the  usages  of  courts, 
and  to  the  declarations  of  the  books  by 
whose    authority    such    testimony   is    re- 
ceived, that  corroborative  or  confirmatory 
testimony   should  precede  that  which   is 
to  corroborate  or  confirm.     Until  the  in- 
troductory testimony  be  given,  that  which 
is   merely  corroborative   is  not  relevant, 
and  of  consequence,  if  objected  to,  cannot 
be   admitted   without   violating  the   best 
settled  rules  of  evidence.    .  .   .   The  coun- 
sel will  perceive  how  many  questions  re- 
specting the  relevancy  of  testimony  the 
arrangemtnt  proposed  on  the  part,  of  the 
prosecution  will  most  probably  produce. 
He  is,  however,  at  liberty  to  proceed  ac- 
cording  to   his   own    judgment,   and   the 
court  feels  itself  bound  to  exclude  such 
testimony  only  as  at  the  time  of  its  being 
offered  does  not  appear  to  be  relevant." 

"  When  two  witnesses  are  produced, 
which  proves  the  overt  act  laid  in  the 
indictment,  there  might  be  then  evidence 
drawn  from  other  counties  respecting  the 
intention;  this  is  the  opinion  of  Judge 
Foster,  and  it  is  my  opinion.  ...  If 
no  evidence  could  regularly  be  admitted 
out  of  the  coimty  until  both  the  fact  and 
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intention  were  established  where  the  crime 
is  laid,  the  consequence  would  be,  that 
there  ought  to  be  some  way  of  taking  the 
opinion  of  the  jury,  whether  they  believed 
that  the  crime  was  committed  at  Beth- 
lehem, before  the  court  could  proceed  to 
extraneous  testimony.  This  cannot  be 
done."  Per  Mr.  Justice  Iredell,  charging 
the  jury,  in  U.  S.  v.  Fries,  (1790)  3  Dall. 
(Pa.)  515,  1  U.  S.  (L.  ed.)  701,  9  Fed. 
Cas.  No.  5,126  (at  p.  916). 

In  chief  and  rebuttal. —  On  an  indict- 
ment for  treason,-  everything  tending  to 
show  that  there  was  an  intention  to  make 
public  resistance  to  a  law  of  the  United 
States  is  entirely  evidence  in  chief,  and 
cannot  be  received  in  rebuttal.     U.  8.  v. 


Hanway,  (1851)  2  Wall.  Jr.  C.  0.  139, 
26  Fed.  Cas.  No.  16,299,  where  Mr.  Justice 
Grier  said :  "  It  should  have  been  given 
in  evidence  in  chief;  and  to  draw  an 
illustration  from  the  game  of  whist,  if 
you  gave  it  now,  you  would  be  reneging 
and  keeping  your  trump  back  to  the  last 
trick."  And  Kane,  J.,  concurring,  said: 
"  The  two  elements  of  the  crime  are  the 
act  and  the  preconcert.  It  is  for  the 
prosecution  to  make  out  both,  and  by 
omitting  evidence  of  preconcert,  they  fail 
in  their  original  case.  The  evidence  which 
is  now  offered  is  merely  to  prove  that 
preconcert.  It  was  an  indispensable  ele- 
ment of  the  original  case." 


Sec.  2.  [Puxushment  of  treason.}  Whoever  is  convicted  of  treason  shall 
suffer  death ;  or,  at  the  discretion  of  the  court,  shall  be  imprisoned  not  less 
than  five  years  and  fined  not  less  than  ten  thousand  dollars,  to  be  levied 
on  and  collected  out  of  any  or  all  of  his  property,  real  and  personal,  of 
which  he  was  the  owner  at  the  time  of  committing  such  treason,  any  sale 
or  conveyance  to  the  contrary  notwithstanding;  and  every  person  so  con- 
victed of  treason  shall,  moreover,  be  incapable  of  holding  any  office  under 
the  United  States.    [35  Stat.  L,  1088.] 

This  section  was  drawn  from  R.  S.  sec.  5332  (Act  of  July  17,  1862,  ch.  195,  12  Stat. 
L.  689),  which  was  repealed  by  section  341,  infra ,  this  title.  Tlie  only  change  made 
was  the  substitution  oi  the  word  **  Whoever  "  for  the  words  "  Every  person,"  and  the 
omissicMi  of  the  words  *'  at  hard  labor,"  which  had  formerly  appearea  after  the  word 
"  imprisoned." 


Bail. —  Treason  under  this  section  is  a 
bailable  offense.  Davis's  Case,  (1871) 
Chase  1,  7  Fed  Cas.  No.  3,621a. 

Punishment.—The  Act  of  April  30, 1790, 
1  Stat.  L.  112,  and  the  Act  of  July  17, 
1862,  12  Stat.  L.  589,  subjected  a  person 
guilty  of  treasonable  conduct  to  criminal 
conviction  and  confiscation  of  his  prop- 
erty, but  imposed  no  disability  as  to  re- 
ceiving debts  due  him.  Hart's  Case, 
(1880)    16  Ct.  CI.  459. 

The  true  construction  of  the  Act  of 
July  17,  1862,  for  the  punishment  of 
treason,  is  that  Congress  intended:  (1) 
to  preserve  the  Act  of  17W,  1  Stat.  L. 


112,  which  prescribes  the  death  penalty 
in  force  for  the  prosecution  and  punish- 
ment of  offenses  committed  previous  to 
July  17,  1862,  unless  the  parties  accused 
are  convicted  under  the  Act  of  the  latter 
date  for  subsequent  offenses;  and  (2)  to 
punish  treason  thereafter  committed  with 
death,  or  fine  and  imprisonment,  in  the 
discretion  of  the  court,  unless  the  treason 
consists  in  engaging  in  or  assisting  a  re- 
bellion or  insurrection,  in  which  event  the 
death  penalty  is  to  be  abandoned,  and  a 
less  penaltv  to  be  inflicted.  U.  S.  i?.  Great- 
house  (1863)  4  Sawv.  457,  26  Fed.  Cas. 
No.  15,254.  • 


Sec.  3.  [Misprision  of  treasor..]  Whoever,  owing  allegiance  to  the 
United  States  and  having  knowledge  of  the  commission  of  any  treason 
against  them,  conceals  and  does  not,  as  soon  as  may  be,  disclose  and  make 
known  the  same  to  the  President  or  to  some  judge  of  the  United  States, 
or  to  the  governor  or  to  some  judge  or  justice  of  a  particular  State,  is 
guilty  of  misprision  of  treason  and  shall  be  imprisoned  not  more  than 
seven  years  and  fined  not  more  than  one  thousand  dollars.  [36  8tai.  L. 
1088,] 

This  section  was  drawn  from  R.  S.  sec.  5333  (Act  of  April  30,  1790,  ch.  9,  1  Stat. 
L.  112),  which  was  repealed  by  section  341,  infrOy  this  title.  The  only  change  made  was 
the  substitution  of  the  word  "  Whoever  **  for  the  words  "  Every'  person,"  and  the 
omission  of  the  word  "  who,"  which  had  formerly  appeared  before  the  word  "  conceals.*' 
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*  Owing  allegiance,"  see  subd.  II  in 
notes  to  sec.  1,  supra^  at  p.  400. 

"The  section  is  so  clear  in  its  terms 
ae  to  render  any  comment  unnecessary. 
It  will  be  obvious  to  you  that  the  con- 
cealment of  treason  may  involve  the 
most  serious  consequences  to  the  public, 


and,  on  sufficient  proof,  should  be  visited 
with  the  severest  penalty  of  the  law." 
Charge  to  Grand  Jury,  (1861)  1  Bond  609, 
30  Fed.  Cas.  No.  18,272,  per  Leavitt,  J. 
Jurisdiction  of  courts,  see  Charge  to 
Grand  Jury,  (1861)  4  Blatchf.  518,  30 
Fed.  Cas.  No.  18,270. 


Sec.  4.  [Inciting  or  engaging  in  rebellion  or  insurrection.]  Whoever 
incites,  sets  on  foot,  assists,  or  engages  in  any  rebellion  or  insurrection 
against  the  authority  of  the  United  States  or  the  laws  thereof,  or  gives 
aid  or  comfort  thereto,  shall  be  imprisoned  not  more  than  ten  years,  or 
fined  not  more  than  ten  thousand  dollars,  or  both;  and  shall,  moreover, 
be  incapable  of  holding  any  office  under  the  United  States.  [35  Stat.  L. 
1088,] 

This  section  was  drawn,  with  slight  verbal  changes,  frcxn  R.  S.  sec.  6334  (Act  of 
July  17,  1862,  ch.  195,  12  Stat.  L.  590),  repealed  by  section  341,  infra,  this  title,  which 
was  as  follows: 

"  Seo.  5334.  Svery  person  who  incites,  sets  on  foot,  assists,  or  engages  in  anv 
rebellion  or  insurrection  against  the  authority  of  the  United  States,  or  thelaws  thereof, 
or  gives  aid  or  comfort  thereto,  shall  be  punished  by  imprisonment  not  more  than  ten 
years,  or  by  a  fine  of  not  more  than  ten  thousand  dollars,  or  by  both  of  such  punish- 
ments ;  and  shall,  moreover,  be  incapable  of  holding  any  office  under  the  United  States." 


Scope  of  statute. —  "We  are  unable  to 
conceive  of  any  act  designated  in  the 
second  section  which  would  not  consti- 
tute treason,  except  perhaps  as  suggested 
by  my  associate,  that  of  inciting  to  a 
rebellion."  Per  Mr.  Justice  Field,  charg- 
ing a  jury  in  U.  S.  17.  Greathouse,  ( 1863) 
4  Sawv.  467,  26  Fed.  Cas.  No.  15,254  (at 
p.  23)'. 

An  indictment  following  the  language 
of  this  section  is  sufficient ;  it  is  not  neces- 
sary to  use  specifically  the  term  "  levy- 
ing war."  U.  S.  r.  Greathouse,  (18G3) 
4  Sawy.  457,  26  Fed.  Cas.  Xo.  16,254. 

Evidence  and  instructions  —  Jvdivial  no- 
tice.— On  the  trial  of  an  indictment  for 
violation  of  this  section,  Mr.  Justice 
Field  instructed  the  jury :  "  The  exist- 
ence of  the  rebellion  is  a  matter  of  public 
notoriety,  and  like  matters  of  f^i>neral 
and  public  concern  to  the  whole  country 
may  be  taken  notice  of  by  judges  and  juries 
without  that  particular  proof  whicli  is  re- 
quired of  the  other  matters  charged.  The 
public  notoriety,  the  proclamation  of  the 
president,  and  the  acts  of  congress  are 
sufficient  proof  of  the  allegation  of  the  in- 
dictment in  this  respect.  The  same  noto- 
riety and  public  documents  are  also  suffi- 
cient proof  that  the  rebellion  as  organized 
and  carried  on  under  a  pretended  govern- 
ment called  the  Confederate  States  of 
America."  U.  S.  r.  Greathouse,  (1863) 
4  Sawy.  457,  26  Fed.  Cas.  No.  15,254 
(at  p.  23). 

Testimony  of  nccomplices. —  In  U.  S.  v. 
Greathouse,  (1863)  4  Sawy.  457,  26  Fed. 
Cas.  Xo.  15,254  (at  p.  23),  a  trial  on  an 
indictment  under  this  section,  Mr.  Justice 
Field  instructed  the  jury  as  follows;     "As 


to  the  treasonable  purposes  of  the  defend- 
ants there  is  no  conflict  in  the  evidence. 
It  is  true  the  principal  witnesses  of  the 
government  are,  according  to  their  own 
statements,  co-conspirators  with  the  de- 
fendants and  equally  involved  in  guilt 
with  them,  if  guilt  there  be  in  any  of 
them.  But  their  testimony,  as  you  have 
seen,  has  been  corroborated  in  many  of  its 
essential  details.  You  are,  however,  the 
exclusive  judges  of  its  credibility.  The 
court  will  only  say  to  you.  that  there  is 
no  rule  of  law  which  excludes  the  testi- 
mony of  an  accomplice,  or  prevents  vou 
from  giving  credence  to  it,  when  it  has 
been  corroborated  in  material  particu- 
lars." 

The  act  of  dispatching  an  American  ves- 
sel to  a  neutral  port,  in  ballast,  with  the 
ascertained  purpose  of  there  taking  in 
cargo  to  run  the  blockade,  is  an  offense 
under  this  statute.  (1863)  10  Op.  Atty.- 
Gen.  513. 

An  acquittal  before  a  court-martial  o^ 
a  violation  of  article  46  of  the  Articles  of 
War,  R.  S.  sec.  1342,  in  Abticlbs  of  vVab, 
vol.  1,  p.  454,  was  not  a.  bar  to  a  prosecu- 
tion under  this  section,  as  there  was  a 
want  of  identity  in  the  charges.  U.  S.  f. 
Cashiel,  (1863)  1  Hughes  652,  25  Fed. 
Cas.  No.  14,744. 

A  pardon  exempts  from  all  liability. 
Hart's  Case,  (1880)  16  Ct.  CI.  459.  See 
also  Paragoud's  Case,  (1868)  4  Ct.  CI. 
337. 

Disability  to  receive  debts  due  to  the 
accused,  whether  from  individuals  or  the 
United  States^  is  not  made  a  consequence 
of  any  offense.  Hart's  Case,  (1880)  16 
Ct.  CI.  459. 
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Sec.  5.  [Criminal  correspondence  with  foreign  governments.]  Every 
citizen  of  the  United  States,  whether  actually  resident  or  abiding  within 
the  same,  or  in  any  place  subject  to  the  jurisdiction  thereof,  or  in  any 
foreign  country,  [who?]  without  the  permission  or  authority  of  the 
Government,  directly  or  indirectly,  commences  or  carries  on  any  verbal 
or  written  correspondence  or  intercourse  with  any  foreign  government 
or  any  officer  or  agent  thereof,  with  an  intent  to  influence  the  measures 
or  conduct  of  any  foreign  government  or  of  any  officer  or  agent  thereof, 
in  relation  to  any  disputes  or  controversies,  with  the  United  States,  or 
to  defeat  the  measures  of  the  Government  of  the  United  States;  and 
every  person,  being  a  citizen  of  or  resident  within  the  United  States  or 
in  any  place  subject  to  the  jurisdiction  thereof,  and  not  duly  authorized, 
[who?]  counsels,  advises,  or  assists  in  any  .such  correspondence  with  such 
intent,  shall  be  fined  not  more  than  five  thousand  dollars  and  imprisoned 
not  more  than  three  years  j  but  nothing  in  this  section  shall  be  construed 
to  abridge  the  right  of  a  citizen  to  apply,  himself  or  his  agent,  to  any 
foreign  government  or  the  agents  thereof  for  redress  of  any  injury  which 
he  may  have  sustained  from  such  government  or  any  of  its  agents  or 
subjects.     [35  Stat.  L.  1088.] 

This  section  was  drawn  from  R.  S.  sec.  6335  (Act  of  Jan.  30,  1799,  ch.  1,  1  Stat.  L. 
613),  repealed  by  section  341,  infra,  this  title,  which  was  as  foUows: 

"Sec.  5335.  Every  citizen  of  the  United  States,  whether  actually  resident  or  abiding 
within  the  same,  or  in  any  foreign  country,  who,  without  the  permission  or  authority 
of  the  Government,  directly  or  indirectly,  commences  or  carries  on  any  verbal  or  writ- 
ten correspondence  or  intercourse  with  any  foreign  government,  of  ...ly  officer  or 
agent  thereof,  with  an  intent  to  influence  the  measures  or  conduct  of  any  foreign 
government,  or  of  any  officer  or  agent  thereof,  in  relation  to  any  disputes  or  contro- 
Tersies  with  the  United  States,  or  to  defeat  the  measures  of  the  Government  of  the 
United  States;  and  every  person,  being  a  citizen  of,  or  resident  within,  the  United 
States,  and  not  duly  authorized,  who  counsels,  advises,  or  assists  in  any  such  corre- 
spondence, with  such  intent,  shall  be  punished  by  a  fine  of  not  more  than  five  thousand 
dollars,  and  by  imprisonment  during  a  term  not  less  than  six  months,  nor  more  than 
three  years;  but  nothing  in  this  section  shall  be  construed  to  abridge  the  right  of  a 
citizen  to  apply,  himself  or  his  agent,  to  any  foreign  government  or  the  agents  thereof 
for  redress  of  any  injury  which  he  may  have  sustained  from  such  government,  or  any 
of  its  agents  or  subjects. '' 

The  section  was  broadened  to  apply  to  any  place  within  the  jurisdiction  of  the 
United  States  and  the  minimum  period  of  imprisonment  was  omitted. 

The  omission  of  the  word  "  who  "  ( placed  in  brackets  in  the  text )  would  seem  to 
be  inadvertent. 

For  provisions  relating  to  foreign  relations  see  Diplomatic  Ain>  Consulab  Ofhobbs, 
vol.  3,  p.  4. 


Criminal  correspondence. —  "  We  have 
seen  it  stated  in  such  form  as  to  arrest 
attention  that  unauthorized  individuals 
have  entered  into  communication  with 
members  of  pcurliament  and  foreign  min- 
isters and  officers  in  order  to  influence 
their  conduct  in  controversies  with  the 
United  States,  or  to  defeat  the  measures 
of  our  government.  It  ought  to  be  known 
that  such  acta  have  long  been  prohibited 
by  law."  Charge  to  Grand  Jury,  (1863) 
2  Sprague  292,  30  Fed.  Gas.  No.  18,274, 
per  Sprague,  J.,  who  thereupon  cited  and 
quoted  the  Act  of  1799  now  constituting 
the  text  sec.  5. 

In  charge  to  Grand  Jury,  (LS61)  2 
Sprague  285,  30  Fed.  Gas.  No.  18,277   (at 


p.  1061),  Judge  Sprague  said:  "A  few 
months  since,  a  member  of  the  British 
parliament  declared  in  the  most  public 
manner  that  he  had  received  m€my  letters 
from  the  northern  states  of  America,  urg- 
ing parliament  to  acknowledge  the  inde- 
pendence of  the  Southern  Confederacy. 
Such  an  announcement  ought  to  arrest  the 
attention  of  grand  juries;  for  if  any  such 
communication  had  been  made  by  a  citi- 
zen of  the  United  States,  it  is  a  high 
misdemeanor," — citing  the  provision  now 
constituting  the  text,  sec.  6  as  "espec- 
ially designed  to  prevent  such  unwarrant- 
able interiference  with  the  diplomacy  and 
purposes  of  our  government." 
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Sec.  6.  [Seditious  conspiracy.]  If  two  or  more  persons  in  any  State 
or  Territory,  or  in  any  place  subject  to  the  jurisdiction  of  Uie  United 
States,  conspire  to  overthrow,  put  down,  or  to  destroy  by  force  the  Govern- 
ment of  the  United  States,  or  to  levy  war  against  them,  or  to  oppose  by 
force  the  authority  thereof,  or  by  force  to  prevent,  hinder,  or  delay  the 
execution  of  any  law  of  the  United  States,  or  by  force  to  seize,  take,  or 
possess  any  property  of  the  United  States  contrary  to  the  authority  thereof, 
they  shall  each  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned 
not  more  than  six  years,  or  both.     [35  Stat  L.  1089.] 

This  section  was  drawn  from  R.  S.  sec.  5336  (Act  of  July  31,  1861,  eh.  33,  12  Stat. 
L.  284;  Act  of  April  20,  1871,  ch.  22,  17  Stat.  L.  18),  which  waa  repealed  by  section 
341,  infra,  this  title,  and  was  as  follows: 

"  Sec  5336.  If  two  or  more  persons  in  any  State  or  Territory  conspire  to  overthrow, 
put  down,  or  to  destroy  by  force  the  Government  of  the  United  States,  or  to  levy  war 
against  them,  or  to  oppose  by  force  the  authority  thereof;  or  by  force  to  prevent, 
hinder,  or  delay  the  execution  of  any  law  of  the  United  States;  or  by  force  to  seize, 
take,  or  possess  any  property  of  the  United  States  contrary  to  the  authority  thereof; 
each  of  them  shall  be  punished  by  a  fine  of  not  less  than  five  hundred  dollars  and  not 
more  than  five  thousand  dollars;  or  by  imprisonment,  with  or  without  hard  labor, 
for  a  period  not  less  than  six  months,  nor  more  than  six  years,  or  by  both  such  fine 
and  imprisonment." 

The  amendment  consisted  in  enlarging  the  section  to  apply  to  any  place  within  the 
jurisdiction  of  the  United  States,  and  changing  the  form  of  punishment. 


Salutary  purport  of  statute. — In  Charge 
to  Grand  Jury,  (1881)  2  Sprague  286, 
30  Fed.  Cas.  No.  18^77,  Sprague,  J. 
said :  *'  Levying  war  against  the  United 
States  and  resisting  or  obstructing  the 
execution  of  the  laws  of  the  United  States, 
have  from  the  origin  of  the  government, 
been  criminal  offenses;  but  heretofore  the 
criminal  law  has  waited  until  treason  or 
resistance  had  been  consummated  by  an 
overt  act.  Conventions,  associations,  com- 
binations, or  conspiracies,  however  atro- 
cious, even  for  the  purpose  of  levying 
war  and  subverting  the  government,  were 
not  subject  to  criminal  prosecutions;  but 
now  we  have  a  statute  of  prevention  which 
reaches  one  of  the  initiatory  steps.  Not 
only  combination  to  overthrow  the  gov- 
ernment but  conspiracies  or  mutual  agree- 
ments, whether  by  few  or  many,  public  or 
Srivate,  forcibly  to  resist  or  even  to 
elay  the  execution  of  any  law  are  high 
crimes,  subject  to  severe  punishment." 

"Under  the  act  of  1790  defining  and 
punishing  treason,  it  has  been  held  by  the 
courts  that  to  conspire  to  overthrow  the 
government,  or  to  do  any  hostile  act 
against  it,  did  not  invoke  the  crime  of 
treason,  unless  there  was  an  attempt  to 
consummate  the  treasonable  act.  Hence 
the  necessity  of  the  late  statute  [the  text 
provision]  to  meet  the  case  of  a  treason- 
able conspiracy  .  .  .  For  many  years 
a  law  has  been  in  force  affixing  punish- 
ment to  any  forcible  opposition  to  the 
execution  oi  an  act  of  congress,  but  a 
niere  conspiracy  for  that  purpose  was  not 
criminal  until  the  passage  of  the  act" 
iK)w  constituting  the  text  section.  Charge 
to  Grand  Jury,    (1861)    1   Bond   609,   30 


Fed.   Cas.  No.   18,272    (at  p.   1038)    per 
Leavitt,  J. 

Constitutionality. —  "  This  section  has 
nothing  to  do  with  the  fourteenth  amend- 
ment, and  there  is  no  doubt  of  its  con- 
stitutionality." Per  Deady,  J.  in  the 
case  of  In  re  Impaneling,  etc.,  (D,  C. 
Ore.  1886)   26  Fed.  740. 

The  word  **  conspire  **  is  used  as  equiva- 
lent to  "  agree  among  themselves."  Wright 
V.  U.  S.  (C.  C.  A.  5th  Cir.  1901)  108  Fed. 
805,  48  C.  G.  A.  57. 

Conspiracy  to  drive  out  Chinese. —  "  The 
attempt  to  drive  the  Chinese  out  of  the 
country,  or  to  maltreat  or  intimidate  them 
with  a  view  of  constraining  them  to  de- 
part is  prima  facie  an  attempt  to  prevent 
and  hinder  the  execution,  operation  or 
fulfillment  of  a  law  of  the  United  States, 
namely,  the  treaties  with  China  of  1868 
and  1880;  and  a  conspiracy  or  agreement 
of  two  or  more  persons  to  engage  in  such 
conduct  may,  for  that  reason,  be  well 
chaiac-lerized  as  a  seditious  and  trea- 
sonable conspiracy  against  the  authority 
and  lawfl  of  the  United  States."  Per 
Deadv.  J.  in  the  case  of  In  re  Impaneling, 
etc.,  "(D.  C.  Ore.  1886)  26  Fed.  749.  But 
see  the  later  case  of  Baldwin  r.  Franks, 
(1887 )  120  U.  S.  678,  7  S.  Ct.  656,  763;  30 
U.  S.  (L.  ed.)  766  {reversing  [C.  Q,  Cal. 
1886]  27  Fed.  187)  where  Chief  Justice 
Wait€,  speaking  for  a  majority  of  the 
court,  and  referring  to  "  that  part  of  the 
section  which  provides  a  punishment  for 
*  opposing '  by  force  the  authority  of  the 
United  States,  or  for  preventing,  hinder- 
ing, or  delaying  the  *  execution '  of  any 
law  of  the  United  States,"  said:  "This 
evidently  implies  force  against  the  govern- 
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ment  as  a  goYemment.  To  constitute  an 
offense  under  the  first  clause,  the  author- 
ity of  the  government  must  be  opposed; 
that  is  to  say,  force  must  be  brought  to 
resist  some  positive  assertion  of  authority 
by  the  government.  A  mere  violation  of 
law  is  not  enough;  there  must  be  an  at- 
tempt to  prevent  the  actual  exercise  of 


authority.  That  is  not  pretended  in  Ihis 
case.  The  force  was  exerted  to  a  class  of 
peraone  who  had  the  right  to  look  to  the 
government  for  protection  against  such 
wrongs,  not  in  opposition  to  the  govern- 
ment while  actually  engaged  in  an  attempt 
to  afford  that  protection.' 


ff 


Sec.  7.  [Becruiting  soldiers  or  sailors  to  serve  against  the  United 
States.]  Whoever  recruits  soldiers  or  sailors  within  the  United  States,  or 
in  any  place  subject  to  the  jurisdiction  thereof,  to  engage  in  armed  hostility 
against  the  same,  or  opens  within  the  United  States,  or  in  any  place  subject 
to  the  jurisdiction  thereof,  a  recruiting  station  for  the  enlistment  of  such 
soldiers  or  sailors  to  serve  in  any  manner  in  armed  hostility  against  the 
United  States,  shall  be  fined  not  more  than  one  thousand  dollars  and 
imprisoned  not  more  than  five  years.    [35  Stat.  L.  1089,] 

This  section  was  drawn  from  R.  S.  5^37  (Act  of  Aug.  6,  1861,  ch.  66,  12  SUt.  L. 
317) ,  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  5337.  Every  person  who  recruits  soldiers  or  sailors  within  the  United  States 
to  engage  in  armed  hostility  against  the  same,  or  who  opens  within  the  United  States 
a  recruiting  station  for  the  enlistment  of  such  soldiers  or  sailors,  to  serve  in  any 
manner  in  armed  hostility  against  the  United  States,  shall  be  fined  not  less  than  two 
hundred  dollars,  nor  more  than  one  thousand  doUars,  and  imprisoned  not  less  than  one 
year,  nor  more  than  five  years." 

The  section  was  extended  to  apply  to  any  place  subject  to  the  jurisdiction  of  the 
United  States,  and  the  punishment  was  changed. 


"  It  seems  to  have  been  the  view  of  the 
Congress  by  which  [this  statute]  was  en- 
acted, that  recruiting  or  enlisting  soldiers 
or  sailors  for  the  service  of  the  enemy,  or 
opening  a  recruiting  station  for  that  pur- 
pose, or  the  act  of  being  enlisted,  were 
not  treasonable  within  the  law  of  1790, 


and  that  further  legislation  was  therefore 
needed  to  warrant  their  punishment." 
Charge  to  Grand  Jury,  (1861)  1  Bond 
600,  30  Fed.  Caa.  No.  18,272.  See  also 
Charge  to  Grand  Jury,  (1863)  2  Sprague 
292,  30  Fed.  Caa.  No.  18,274. 


Sec.  8.  [Enlistment  to  serve  against  the  United  States.]  Every  person 
enlisted  or  engaged  within  the  United  States  or  in  any  place  subject  to  the 
jurisdiction  thereof,  with  intent  to  serve  in  armed  hostility  against  the 
United  States,  shall  be  fined  one  hundred  dollars  and  imprisoned  not  mora 
than  three  years.     [35  8tat.  L.  1089,] 

This  section  was  drawn  from  R.  S.  sec.  533S  (Act  of  Aug.  6,  1861,  ch.  56,  12  Stat. 
L.  317) ,  which  was  repealed  by  section  341,  infra,  this  title,  and  whifh  read  as  follows: 

"  Se>c.  5338.  Every  soldier  or  sailor  enlisted  or  engaged  within  the  United  States, 
with  intent  to  serve  in  armed  hostility  against  the  same,  shaU  be  punished  by  a  fine 
of  one  hundred  dollars,  and  by  imprisonment  not  less  than  one  year,  nor  more  than 
three  years." 

The  word  "  person  **  is  substituted  for  "  soldier  or  sailor,"  and  the  section  is  broad- 
ened so  as  to  apply  in  '*  any  place  subject  to  the  jurisdiction  "  of  the  United  Statet, 
and  the  punishment  is  changed. 
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Chapter  Two 

OFFENSES  AGAINST  NEUTRALFF? 


Sec. 

14.  Enforcement  of  fM'^oing  provisioiiB. 

15.  Compelling  foreign  vessels  to  depart. 
10.  Armed  veseelB  to  give  bond  on  clear- 

ance. 

17.  Detention  by  collectors  of  customs. 

18.  CkuMtruction  of  this  chapter. 


8o6l 
9.  Accepting  a  foreign  commissioii. 

10.  Bnlisting  in  foreign  serrice. 

11.  Arming    vessels    against    people    at 

peace  with  the  United  States. 

12.  Augmenting  force  of  foreign  yessel  of 

war. 

13.  Military    expeditions    against    people 

at  peace  with  the  United  States. 

Common-Uw  offenses. — "  It  is  well  settled  that  there  are  no  common-law  offenses 
against  the  United  States."  U.  S.  t?.  Eaton,  (1892)  144  U.  S.  677,  12  S.  Ct.  764,  36 
U.  S.  (L.  ed.)  591.  See  also  cases  cited  in  Jvvhclaby,  vol.  4,  at  p.  1001,  under  side- 
head  Cofnm<m-lav>  jwriadiction. 

Sec.  9.  [Accepting  a  foreign  commission.]  Every  citizen  of  the  United 
States  who,  within  the  territory  or  jurisdiction  thereof,  accepts  and  exer- 
cises a  commission  to  serve  a  foreign  prince,  state,  colony,  district,  or 
people,  in  war,  by  land  or  by  sea,  against  any  prince,  state,  colony,  dis- 
trict, or  people,  with  whom  tie  United  States  are  at  peace,  shall  be  fined 
not  more  than  two  thousand  dollars  and  imprisoned  not  more  than  three 
years.    [35  Stat  L.  1089,] 

This  section  was  drawn  from  R.  S.  sec.  5281  (Act  of  April  20,  1818,  ch.  88,  3  Stat. 
L.  447),  which  was  repealed  by  section  341,  infra,  this  title.  No  change  was  made 
in  the  re-enactment  except  that  the  words  "  deemed  guilty  of  a  high  misdemeanor,  and 
shall  be,"  which  appeared  in  the  original  section  before  the  word  "  fined,"  were 
omitted. 

R.  S.  sees.  5281-5291  constituted  title  67  of  the  Revised  Statutes,  "  Neutrality." 
These  sections  have  all  been  incorporated  in  this  chapter  2  of  the  Penal  Laws,  except 
R.  S.  sec.  5284,  which  constitutes  section  303,  infra,  in  chapter  12  of  this  title. 

Said  chapter  in  the  Revised  Statutes  consisted  of  the  several  sections  of  the  Act  of 
April  20,  1818,  ch.  88,  3  Stat.  L.  447,  wherein  "all  the  provisions  respecting  our  neu- 
tral relations  were  embraced  by  one  act,  and  all  former  laws  on  the  same  subject 
were  repealed."  The  Estrella,  (1819)  4  Wheat.  298,  4  U.  S.  (L.  ed.)  574.  "The 
title  is  headed  *  Neutrality  *  and  usually  called  by  way  of  convenience  the  *  neutrality 
set,'  as  the  term  'foreign  enlistment  act'  is  applied  to  the  analogous  British  stat^ 
ute.  .  .  .  These  sections  were  brought  forward  from  the  Act  of  April  20,  1818  (3 
Stat.  L.  447,  chap.  88)  entitled  *An  Act  in  Addition  to  the  "Act  for  the  Punishment  of 
Certain  Crimes  against  the  United  States,"  and  to  Repeal  the  Acts  therein  Men- 
ticMied,*  which  was  derived  from  the  Act  of  June  5,  1794  (1  Stat,  at  L.  p.  381,  chap.  50) 
entitled  'An  Act  in  Addition  to  the  "Act  for  the  Punishment  of  Certain  Crimes  against 
the  United  States,"*  and  the  Act  of  March  3,  1817  (3  Stat.  L.  370,  chap.  58)  entitled 
*An  Act  more  Effectually  to  Preserve  the  Neutral  Relations  of  the  United  States.' " 
The  Three  Friends,  (1897)   166  U.  S.  1,  17  S.  a.  495,  41  U.  S.  (L.  ed.)   897. 
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I.  Neutbality,  in  Qbnebal 

"Neutrality,  strictly  speaking,  consists 
in  the  abstinence  from  any  participation 
in  a  public,  private,  or  civil  war,  and  in 
impartiality  of  conduct  toward  both  par- 
ties, but  the  maintenance  unbroken  of 
peaceful  relations  between  two  powers 
when  the  domestic  peace  of  one  of  them 
is  disturbed  is  not  neutrality  in  the  sense 
in  which  the  word  is  used  when  the  dis- 
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turbance  has  acquired  «uch  head  as  to 
have  demanded  the  recognition  of  bel- 
ligerency. And,  as  mere  matter  of  munic- 
ipal administration,  no  nation  can  permit 
unauthorized  acts  of  war  within  its  terri- 
tory in  infraction  of  its  sovereigiity, 
while  good  faith  towards  friendly  nations 
requires  their  prevention."  The  Three 
Friends,  (1897)  166  U.  S.  1,  17  S.  Ct. 
495,  41  U.  S.   (L.  ed.)   897. 

"  The  duty  of  a  neutral  is  to  give  no 
aid  to  either  belligerent.  This  duty  ih 
evaded  if  ships  of  war  in  great  danger  of 
capture  .  .  .  can  be  turned  into  money 
in  the  neutral  port  in  which  they  have 
taken  refuge."  Per  Lowell,  J.,  in  The 
Georgia  (1866)  1  Lowell  96,  10  Fed.  Cas. 
No.  5,349,  affirmed  in  (1869)  7  Wall.  32, 
19  U.  S.  (L.  ed.)  122,  both  courts  holding 
invalid  a  sale  by  a  belligerent  of  a  war 
ship  to  a  neutral  in  a  neutral  port,  and 
condemning  the  ship  as  a  prize,  although 
the  neutral  claimant  to  whom  it  was  swd 
for  value,  bought  the  ship  without  any 
purpose  of  permitting  her  to  be  again 
armed  and  equipped  for  war  service  and 
for  the  bona  fide  purpose  of  converting 
her  into  a  merchant  vessel,  and  had  dis- 
mantled and  repaired  her  at  considerable 
cost  to  fit  her  for  the  merchant  service; 
he  having  full  knowledge,  however,  of  her 
antecedent  character,  of  her  armament 
and  equipment  by  the  belligerent  as  a 
vessel  of  war  and  of  her  depredation's  on 
commerce  of  the  United  States. 

Internment  of  troops  belonging  to  bel- 
ligerent armies,  in  execution  of  authority 
in  chapter  2,  art.'  11,  of  the  Convention 
at  The  Hague,  Oct.  18,  1907,  ratified  by 
the  contracting  powers,  including  the 
United  States  of  America  and  Mexico, 
November  27,  1909,  **  is  not  a  punishment 
for  crime,  but  simply  an  appropriate 
means  agreed  upon  for  the  temporary  care 
of  alien  forces  who  seek  asylum  in  neutral 
territory  .  .  .  Internment,  in  many  re- 
spects, closely  resembles  the  temporary 
confinement  necessary  to  the  exclusion  or 
deportation  of  aliens,  both  being  means 
respectively  employed  for  the  execution 
of  laws  —  a  treaty  in  the  one  case,  and 
an  Act  of  Congress  in  the  other.  The 
broad  distinction  between  such  temporary 
confinement  and  imprisonment  as  a  puni- 
tive sanction  is  well  illustrated  in  Wong 
Wing  F.  U.  S.,  [1896]  163  U.  S.  228,  235, 
16  S.  Ct.  977,  980,  41  U.  S.  ( L.  ed.)  140." 
Eaf  p.  Tuscano,  (S.  D.  Cal.  1913)  208 
Fed.  938,  per  Wellborn,  J.,  holding  that 
such  internment  is  not  a  violation  of  the 
due  process  of  law  provision  in  the  fed- 
eral constitution,  the  court  also  saying: 
"The  treaty  [above  cited]  is  full  and 
complete,  and  no  legislation  is  necessary 
to  its  enforcement.  It  is  true.  Congress 
might  have  expressly  designated  some  one 
for  that  purpose,  but  in  the  absence  of 
such  legislation,  the  duty  devolves  upon 
the  President.** 


Commerce  in  contraband  goods  —  In 
general. —  See  also  the  subdivision  Ttrms- 
portatum  of  contraband  goods  in  notes 
to  sec.  13  of  this  chapter,  infra,  at  p. 
470.  ■*  There  is  nothing  in  our  laws, 
or  in  the  law  of  nations,  that  forbids  our 
citizens  from  sending  armed  vessels,  as 
well  as  munitions  of  war,  to  foreign  ports 
for  sale.  It  is  a  commercial  adventure, 
which  no  nation  is  bound  to  prohibit^  and 
which  only  exposes  the  persons  engaged 
in  it  to  the  penalty  of  coi&scation."  The 
Santissima  Trinidad  (1822)  7  Wheat. 
283,  6  U.  S.  (L.  ed.)  464.  To  the  same 
point  see,  The  Itata,  (C.  C.  A.  9th  Cir. 
1893)  66  Fed.  505,  15  U.  S.  App.  1,  5  C. 
C.  A.  608;  The  Laurada,  (C.  C.  Cal. 
1898)  85  Fed.  760.  See  alen  the  notes  to 
sec.  13  of  this  chapter,  infra,  p.  460. 

"A   citizen   of  a  neutral  may     . 
lawfully  contract  to  carry  contraband  of 
war,  and  his  undertaking  will  be  enforced 
bv  the  courts  of  the  neutral  state.    While, 
by   international   law,   trade  by  neutrals 
in   contraband  of  war   with   belligerents 
is   inhibited,   and   subjects  the   unlawful 
commerce  to  seizure  and  condemnation  by 
a  belligerent,   and   while   neutral   states 
recognize  the  right  of  imposing  this  re- 
striction upon  the  action  of  its  subjects, 
yet  it  has  been  judicially  determined  that 
this  law  is  not  inconsistent  with  the  right 
of  neutrals  to  trade  in  contraband  with, 
citizens  of  belligerent  states,  and  to  make 
contracts  to   that  end,  and  to  have  the 
same  enforced.    The  proposition  may  seem 
anomalous,  but  it  appears  to  be  sound, 
nevertheless."     Per  Wolverton,  J.,  in  Bal- 
four i\  Portland,  etc..  Steamship  Co.,  (D. 
C.  Ore.  1909)  167  Fed.  1010,  "  The  sale  of 
contraband  or  war  supplies  to  a  belliger- 
ent is  held  by  many  eminent  authorities 
on  international  law  to  be  unlawful  and 
something  which  a  neutral  nation  must 
forbid  to  its  citizens.     But  the  weight  of 
authority  is  the  other  way."     Per  Attor- 
ney-G«ieral  Knox  in  (1902)  24  Op.  Atty.- 
Gen.  15,  "  The  mere  shipment  or  exporta- 
tion of  arme,  in  the  way  of  commerce  to 
a  country  in  which  there  are  insurrection- 
ary movements,  does  not  seem  to  be  pro- 
hibited by  our  statutes,  or  by  the  law  of 
nations;  and  for  this  reason  there  appears 
to  be  nothing  which  this  departm^it  c^n 
do  in  the  direction  of  restricting  the  ex- 
portation of  arms  and  warlike  material 
to  China,"     Per  Attorney-Greneral  Knox 
in  (1902)  24  Op.  Atty.-Gen.  26. 

In  Richardson  v*  Main  F.,  etc.,  Ins.  Co., 
(1809)  6  Mass.  102,  4  Am.  Dec.  92,  Par- 
sons, C.  J.,  said:  "It  is  agreed  by  every 
civilized  state,  that  if  the  subject  of  a 
neutral  power  shall  attempt  to  furnish 
either  of  the  belligerent  sovereigns  with 
goods  contraband  of  war,  the  other  may 
rightfully  seize  and  condemn  them  aa 
prize.  But  we  do  not  know  of  any  rule, 
established  by  the  law  of  nations,  that 
the  neutral  shipper  of  goods  contraband 
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of  war  is  an  offender  against  his  own 
iOTereign,  and  liable  to  be  punished  by 
the  municipal  laws  of  his  own  country. 
When  a  neutral  sovereign  is  notified  of  a 
declaration  of  war,  he  may,  and  usually 
doee,  notify  his  subjects  of  it,  with  orders 
to  decline  all  contraband  trade  with  the 
nations  at  war,  declaring  that  if  they  are 
taken  in  it,  he  cannot  protect  them,  but 
not  announcing  the  trade  as  a  violation 
of  his  own  laws.  Should  their  sovereign 
offer  to  protect  them,  his  conduct  would 
be  incompatible  with  his  neutrality.  And 
as,  on  the  one  hand,  he  cannot  complain 
of  the  confiscation  of  his  subjects'  goodB, 
80,  on  the  other,  the  power  at  war  does 
not  impute  to  him  these  practices  of  his 
subjects.  A  neutral  merchant  is  not 
obliged  to  regard  the  state  of  war  be- 
tween other  nations;  but  if  he  ships  goods 
prohibited  jure  belli,  they  may  be  right- 
fully seized  and  condemned.  It  is  one  of 
the  eases  where  two  conflicting  rights  may 
exist,  which  either  party  may  exercise, 
without  charging  the  other  with  doing 
wrong.  As  the  transportation  is  not  pro- 
hibited by  the  laws  of  the  neutral  sover- 
eign, his'  subject  may  lawfully  be  con- 
cerned in  it;  and  as  the  right  of  war  au- 
thorizes a  belligerent  power  to  seize  and 
condemn  the  gc^s,  he  may  rightfully  do 
it" 

Exportation  of  war  material  was,  for- 
bidden, under  certain  conditions,  by  Joint 
Resolutions  of  IS9S  and  1912  set  forth 
and  annotated  in  Imposts  and  Exports, 
vol.  3,  p.  728. 

Arms  and  munitions, —  In  (1805)  21 
Op.  Atty.-Gen.  267,  Attorney-General  Har- 
mon, expressed  his  view  on  sundry  legal 
propositions  stated  in  a  communication  to 
the  Secretary  of  State  by  the  Spanish 
minister  wherein  the  latter  complained  of 
the  shipping  of  arms  and  munitions  of 
war  from  ports  of  the  United  States 
under  circumstances  showing  that  they 
were  destined  for  the  use  of  the  insurgent 
forces  in  Cuba.  The  following  is  the 
syllabus  in  the  report: 

"  International  law  takes  no  account  of 
a  mere  insurrection  confined  within  the 
limits  of  a  country  which  has  not  been  pro- 
tracted or  successful  enough  to  secure  for 
those  engaged  in  it  recognition  as  belliger- 
ents by  their  own  government  or  by  for- 
eign governments. 

"The  rules  of  international  law  with 
respect  to  belligerent  and  neutral  rights 
and  duties  do  not  apply  to  the  present 
Cuban  insurrection. 

"Neither  our  Government  nor  our  cit- 
izens have  means  of  Knowledge,  and  there- 
fore are  not  bound  to  take  notice,  who  are 
and  who  are  not  loyal  subjects  of  Spain 
80  long  as  their  actions  are  confined  to 
her  own  territorv. 

"A  failure  by  the  United  States  to  pass 
neutrality   laws   would   not   diminish   its 


international  obligations;  so  passing  them 
does  not  increase  such  obligationqn 

"The  mere  sale  or  shipment  of  arms 
and  munitions  of  war  by  persons  in  the 
United  States  to  persons  in  Cuba  is  not 
a  violation  of  international  law,  however 
strong  a  suspicion  there  may  be  that  they 
are  to  be  used  in  an  insurrection  against 
the  Spanish  government.  Individuals  in 
the  United  States  have  a  right  to  sell  such 
articles  and  ship  them  to  whoever  may 
choose  to  buy. 

"The  goods,  and  sometimes  the  ship 
carrying  thera,  are  subject  to  seizure  by 
the  government  within  whose  jurisdiction 
they  may  come,  if  its  domestic  laws  or 
regulations  are  violated,  but  international 
law  imposes  no  duty  upon  our  government 
with  respect  to  such  transactions. 

**  The  sale  and  shipment  or  carriage  of 
such  articles  to  Cuba  does  not  become  a 
violation  of  international  law  merely  be- 
cause they  are  not  destined  to  a  port 
thereof  w^hich  is  recognized  by  the  Span- 
ish government  as  open  to  commerce,  nor 
because  they  are  to  be,  or  are,  landed  by 
stealth. 

"  If,  however,  the  persons  supplying  or 
carrying  arms  and  munitions  from  a  place 
in  the  United  States  are  in  anywise 
parties  to  a  design  that  force  shall  be 
employed  against  the  authorities  of  Spain, 
or  that,  either  in  the  United  States  or 
elsewhere  before  final  delivery  of  such 
arms  and  munitions,  men  with  hostile  pur- 
pose toward  the  Spanish  government  shall 
also  be  taken  on  board  and  transported  in 
furtherance  of  such  purpose,  the  enter- 
prise is  not  commercial  but  military,  arid 
is  in  violation  of  international  law  and  of 
the   United   States   statutes. 

"  The  duty  of  the  United  States,  when  a 
state  of  war  is  declared  or  recognized  by 
another  country,  is  of  its  own  motion  to 
use  diligence  to  discover  and  prevent 
within  its  borders  the  formation  or  de- 
parture of  any  military  expedition  in- 
tended to  carry  on  or  take  part  in  such 
war. 

"  The  Executive  has  no  right  to  inter- 
fere with  the  judiciary  in  proceedings 
against  persons  charged  with  being  con- 
cerned in  hostile  expeditions  against 
friendly  nations." 

Horses  and  mules, —  In  (1902)  24  Op. 
Atty.-Gen.  15,  made  the  following  general 
statement,  as  there  head-noted,  of  the 
law  to  be  applied  in  the  matter  of  the 
shipment  of  horses  from  New  Orleans  to 
South  Africa,  for  military  purposes,  and 
the  alleged  establishment  of  foreign  agen- 
cies in  the  United  States  for  the  purchase 
and  shipment  of  hostile  supplies  (horses 
and  mules)  for  use  against  a  third  party: 

"According  to  the  weight  of  authority, 
the  sale  of  contraband  or  war  supplies  to 
a  belligerent  is  not  unlawful,  or  n  thing 
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which  a  neutral  nation  must  forbid  to  ita 
citizens. 

''A  neutral  nation  must  not  give  aid  to 
one  of  the  belligerents  in  the  carrying  on 
of  war;  but  the  carrying  on  of  commerce 
with  the  belligerent  nations  in  the  man- 
ner usual  before  the  war,  is  not  in  itself 
the  giving  of  such  aid. 

''The  mere  increased  demand  for  war- 
like articles,  and  their  consequent  in- 
creased quantity  in  the  commerce  between 
the  neutral  ana  the  belligerent  countries, 
does  not  of  itself  make  the  commerce 
cease  to  be  the  same  that  was  usual 
before  the  war. 

''A  belligerent  may  seize  at  sea  mer- 
cliandise  involved  in  such  commerce  when 
it  is  the  property  of  his  enemy,  or  when 
it  is  composed  of  articles  for  direct  and 
immediate  use  for  warlike  purposes. 

"  The  fact  that  neutral  individuals,  in- 
stead of  their  government,  give  aid  to  the 
belligerent,  does  not  relieve  the  neutral 
government  from  guilt;  but  the  govern- 
ment is  innocent  if  the  acts  of  individuals 
are  such  as,  from  their  nature,  make  it 
impracticable  or  excessively  burdensome 
for  the  government  to  watch  and  prevent, 
or,  if  preventable  without  excessive  bur- 
den, the  government  uses  due  diligence 
about  their  prevention. 

"  The  fact  that  neutral  merchants  give 
aid  to  belligerents  purely  from  motives  of 
gain-seeking  does  not  relieve  their  govern- 
ment from  its  obligation  to  prevent  such 
aid  being  given. 

"  In  determining  whether  a  series  of 
transactions  which,  in  one  aspect  are  com- 
mercial in  character,  are  prohibited  to  the 
neutral  nation  and  its  people  as  being  an 
aid  to  one  of  the  belligerents  in  carrying 
on  wax  against  the  other,  the  criteria  are 
practically  impossible  t6  specify  in  ad- 
vance. Among  the  points  by  which  to  be 
guided  in  determining  that  question  are 
the  systematic  character  of  the  transac- 
tions, their  greater  or  less  extensiveness, 
their  persistence  in  time,  their  govern- 
mental character  or  the  absence  of  it,  their 
objects  and  results,  and,  principally,  their 
relation,  if  any,  to  the  prosecution  of  the 
war  being  carried  on  by  the  belligerent." 

II.  "Neutrality     Act"     Constituting 

This  Chapter 

I.  Historical 

"The  Act  of  1818,  like  that  of  1794, 
was  intended  to  secure,  beyond  all  risk 
of  violation,  the  neutral  and  pacific  policy 
which  they  consecrate  as  our  fundamental 
law."  Violation  of  Neutrality  Act,  (1842) 
3  Op.  Atty.-Gen.  741. 

"As  Mr.  Attorney  General  Hoar  pointed 
out  (fl869]  13  Op.  Atty.-Gen.  178), 
though  the  principal  object  of  the  act  was 
*to  secure  the  performance  of  the  duty 
of  the  United  States,  under  the  laws  of 
nations,  as  a  neutral  nation  in  respect  of 
foreif;n  powers,*  the  act  is  nevertheless  an 


act  *  to  punish  certain  offenses  against  tho 
United  States  by  ^nes,  imprisonment,  and 
forfeitures,  and  the  act  itself  defines  the 
precise  nature  of  those  offenses."'  The 
Three  Friends,  (1897)  166  U.  B.  1,  17 
S.  C.  T.  496,  41  U.  S.  (L.  ed.)  897. 

**  The  causes  which  led  up  to  the  passage 
of  the  act  '  for  the  punishment  of  certain 
crimes  against  the  United  States,  ( I  Stat. 
381)  generally  called  the  'Neutrality 
Act  *  are  set  forth  at  great  length  in  note 
215  to  section  439,  Wheaton  Int.  Law.'* 
The  Itata,  (CCA.  9th  Cir.  1893)  66 
Fed.  606,  16  U.  S.  App.  1,  5  C  C  A.  608. 

''The  act  of  1794,  which  has  been  gen- 
erally recognized  as  the  first  instance  of 
municipal  l^alation  in  support  of  the 
obligations  of  neutrality,  and  a  remark* 
able  advance  in  the  development  of  in- 
ternational law,  was  recommended  to  Con- 
gress by  President  Washington  in  his 
annual  address  on  December,  3,  1793;  waa 
drawn  by  Hamilton;  and  passed  the  Sen- 
ate by  the  casting  vote  of  Vice  President 
Adams.  Ann.  3d  Cong.  11,  67.  Its  enact- 
ment grew  out  of  the  proceedings  of  the 
then  French  Minister,  which  called  for 
President  Washington's  proclamation  of 
neutrality  in  the  spring  of  1793.  And 
though  the  law  of  nations  had  been  de- 
clared by  Chief  Justice  Jay,  in  his  charge 
to  the  grand  jury  at  Richmond,  May  22, 
1793,(Whart.  St.  Tr.  49,  66),  and  by  Mr. 
Justice  Wilson,  Mr.  Justice  Iredell,  and 
Judge  Peters,  on  the  trial  of  Hen  field  in 
July  of  that  year  ( Whart.  St.  Tr.  66,  84 ) , 
to  be  capable  of  being  enforced  in  the 
courts  of  the  United  States  criminally, 
as  well  as  civilly,  without  further  legisla- 
tion, yet  it  was  deemed  advisable  to  pasp 
the  act  in  view  of  controversy  over  that 
position,  and,  moreover,  in  order  to  pro- 
vide a  comprehensive  code  in  prevention 
of  acts  by  individuals  within  our  jurisdic- 
tion inconsistent  with  our  own  authority, 
as  well  as  hostile  to  friendly  powers." 
The  Three  Friends,  (1897)  166  U.  S.  1, 
17  S.  Ct.  495,  41  U.  S.  (L.  ed.)  897.  The 
Act  of  1794,  ch.  50.  sec.  3,  which  applied 
to  the  service  of  **  any  foreign  prince  or 
state,'*  was  construed  as  applying  only  to 
those  governments  recognized  by  the 
government  of  the  United  States,  and  in 
a  suit  to  condemn  a  vessel  under  the 
provisions  of  the  statute  an  averment  of 
such  recognition  was  necessary.  Gelston 
r.  Hovt,  (1818)  3  Wheat.  246,  4  U.  8. 
(L.  ed.)   381. 

"  The  series  of  laws  or  enactments  .  .  . 
known  usually  as  the  '  Neutrality  Laws,' 
were  enacted  long  since,  and  substantially 
in  the  same  form  in  which  they  exist 
to-day,  during  the  administration  of 
Washington  in  1794.  These  enactments 
pretty  much  covered  what  it  waa  con- 
sidered necessary  to  provide  in  order  to 
prevent  entanglements  between  this 
government  and  foreign  powers,  by  pro- 
hibiting   expeditions    from    this    countiy 
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interfering  with  belligerents,  or  with  the 
relations  between  a  mother  country  and 
its  insurgent  people,  in  such  a  way  as 
to  entangle  us,  and  become  justly  a  sub- 
ject of  contention,  and  in  that  way,  if 
not  checked,  liable  to  lead  us  into  serious 
complications.  For  that  purpose  the 
statute  of  1794,  embracing  a  number  of 
different  provisions,  was  passed  to  endea- 
vor to  check  the  various  forms  in  which 
these  evils  might  arise.  I  have  regarded 
it  from  the  first  as  of  some  consequence 
to  look  to  that  statute  as  a  whole,  because 
what  it  prohibited,  as  well  aa  what  it 
did  not  prohibit,  was  such  as  to  throw 
some  light  upon  the  different  parts  of  the 
statute,  and  show  what  was  intended. 
U.  S.  V,  Nunez,  (S.  D.  K.  Y.  1896)  82 
Fed.  588,  per  Brown,  J. 

Effect  of  repealing  clause. —  The  provi- 
sion of  the  repealing  clause  of  the  Act  of 
April  20,  1818,  "That  persons  having 
heretofore  offended  against  any  of  the 
acts  aforesaid,  may  Gb  prosecuted,  con- 
victed, and  punished  aa  if.  the  same  were 
not  repealed;  and  no  forfeiture  heretofore 
incurred  by  a  violation  of  any  of  the  acts 
aforesaid  shall  be  affected  by  such  repeal," 
had  the  effect  of  leaving  the  power  to 
prosecute  and  punish  offenders  against  re- 
pealed Acts  as  if  the  repealing  Act  had 
never  been  passed.  It  did  not  create  a 
power  to  punish,  but  merely  preserved 
that  which  existed  before,  and  an  infor- 
mation under  the  repealed  Act  could  not 
be  sustained  after  the  time  when  that 
Act  would  have  expired  by  its  own  limita- 
tion. The  Irresistible,  (1822)  7  Wheat. 
651,  6  U.  S.  (L.  ed.)  520. 

2.  Constituiional  Basis 

In  U.  S.  V.  Arjona,  (1887)  120  U.  S. 
479,  7  8.  Ct.  628,  30  U.  S.  (L.  ed.)  728,  up- 
holding the  validity  of  an  Act  of  Congress 
to  prevent  and  punish  the  counterfeiting 
within  the  United  States  of  notes,  bonds 
and  other  securities  of  foreign  govern- 
ments, the  court  referred  to  the  provisions 
in  art.  I,  sec.  1,  clause  18,  art.  I,  sec.  8, 
clause  3,  and  art.  II,  sec.  2,  clause  2,  of  the 
federal  constitution  and  the  express  pro- 
hibition upon  the  states  in  art.  I,  sec.  10, 
clause  1  and  said:  ''Thus  all  official  inter- 
course between  a  State  and  foreign  Nations 
is  prevented,  and  exclusive  authority  for 
that  purpose  given  to  the  United  States. 
The  National  Government  is  in  this  way 
made  responsible  to  foreign  Nations  for 
all  violations  by  the  United  States  of 
their  international  obligations,  and  be- 
cause of  this  Congress  is  expressly  author- 
ized 'to  define  and  punish  .  .  .  offenses 
against  the  law  of  nations.'  Art.  I,  sec. 
8,  clause  10.  The  law  of  nations  requires 
every  national  government  to  use  *  due 
diligence  *  to  prevent  a  wrong  being  done 
Titlun  ita  own  dominion  to  another  Nation 
with  which  it  is  at  peace,  or  to  the  people 


thereof.  ...  A  right  secured  by  the 
law  of  nations  to  a  nation  or  its  people, 
is  one  the  United  States  as  the  repre- 
sentatives of  this  nation  are  bound  to 
protect.  Consequently,  a  law  which  is 
necessary  and  proper  to  afford  this  pro- 
tection is  one  that  Congress  may  enact, 
because  it  is  one  that  is  needed  to  carry 
into  execution  a  power  conferred  by  the 
Constitution  on  the  Government  of  the 
United  States  exclusively.  There  ie  no 
authority  in  the  United  States  to  require 
the  passage  and  enforcement  of  such  a 
law  by  the  States.  Therefore,  the  United 
States  must  have  the  power  to  pass  it 
and  enforce  it  themselves,  or  be  unable 
to  perform  a  duty  which  they  may  owe 
to  another  Nation,  and  which  the  law 
of  nations  has  imposed  on  them  as  part 
of  their  international  obligations."  It 
was  also  held  in  the  same  case  that  there 
is  no  more  necessity  that  a  federal 
statute  defining  and  punishing  an  offense 
against  the  law  of  nations  should  declare 
it  to  be  such  an  offense  **  than  there  would 
be  in  any  other  criminal  statute  to  declare 
that  it  was  enacted  to  carry  into  execution 
any  other  particular  power  vested  by  the 
Constitution  in  the  Government  of  the 
United  States.  Whether  the  offense  as 
defined  is  an  offense  against  the  law  of 
nations  depends  on  the  thing  done,  not 
on  any  declarfition  to  that  effect  by  Con- 
gress. .  .  .  Criminal  statutes  passed 
for  enforcing  and  preserving  the  neutral 
relations  of  the  United  States  with  other 
nations  were  passed  by  Congress  at  a 
very  early  date.  .  .  .  and  those  now 
in  force  are  found  in  title  LXVII  of  the 
Revised  Statutes.  These  all  rest  on  the 
same  power  of  Congress  that  is  here  in- 
voked, and  it  has  never  been  supposed  they 
were  invalid  because  they  did  not  ex- 
pressly declare  that  the  offenses  there  de- 
fined were  offenses  against  the  law  of 
nations." 


3.    Requiring    Bond   for    Ohserwtnce    of 
Neutrality  Jjoam 

In  U.  S.  V.  Quitman,  (1854)  2  Am. 
L.  Reg.  645,  27  Fed.  Cas.  No.  16,111, 
Mr.  Justice  Campbell,  asserting  his  power 
to  require  the  defendant  to  give  a  bond 
to  observe  the  laws  of  the  United  States 
in  reference  to  the  preservation  of  their 
neutral  and  friendly  relations  with  foreign 
powers,  said :  "  The  grand  jury  represent- 
ing the  United  States  were  taking  an  in- 
quisition of  the  crimes  against  their 
authority,  and  were  entitled  to  the  infor- 
mation which  their  fellow  citizens  had. 
They  have  ascertained  the  existence  of 
acts  in  violation  of  law.  The  defendant 
excuses  himself  from  affording  informa- 
tion he  possesses,  because  his  relations  to 
those  acts  are  such  that  his  answers  would 
criminate  him.  He  has  conducted  himself 
so  that  8JI  ordinary,  but  a  most  important 
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duly  cannot  be  fulfilled.  .  .  .  The  de- 
fendant has,  before  a  portion  of  this  court, 
declared  his  inability  to  fulfill  the  public 
duty  of  affording  information  of  practices 
involving  a  breach  of  the  laws.  That  this 
inability  arises  from  some  undisclosed  con- 
nection with  those  who  are  thus  engaged. 
The  President  of  the  United  States  has 
admonished  the  country  that  there  is 
danger  of  a  violation  of  these  important 
statutes,  and  the  grand  jury,  after  a 
patient  investigation,  certify  that  this  ad- 
monition has  a  legitimate  foundation. 
Public  rumor  has  attached  suspicion  to 
the  name  of  the  defendant,  according  to 
the  certificate.  I  will  say  with  the  Chief 
Justice  of  England,  already  quoted,  *  We 
should  be  poor  guardians  of  the  public 
peace,  if  we  could  not  interfere  until  an 
actual  outrage  had  taken  place,  and, 
perhaps,  fatal  consequences  ensued.'*' 

III.  The  Statutory  Oppense 
1.  By  Whom  Commission  Granted 

"The  commission  may  be  conferred  by 
any  district  of  country  or  association  of 
people  whose  right  to  confer  it  shall  be 
recognized  by  the  person  appointed.  And 
it  is  immaterial  whether  the  commission 
has  been  conferred  by  the  popular  voice, 
or  by  the  representatives  of  such  district, 
or  association  of  people."  Charge  to 
Grand  Jury,  (1838)  2  McLean  1,  30  Fed. 
Gas.  No.  18,265. 

2.  "  Citizen  of  the  United  States  " 

It  is  essential  that  the  violation  of  the 
laws  shall  have  been  committed  by  a  cit- 
izen of  the  United  States.  Charge  to 
Grand  Jury,  (1838)  2  McLean  1,  30  Fed. 
Gas.  Ko.  18,265. 

In  Williams'  Case,  (1799)  Whart.  St. 
Tr.  652,  29  Fed.  Cas.  No.  17,708,  the  de- 
fendant was  tried,  convicted,  and  sen- 
tenced on  an  indictment  charging  him 
with  having  accepted  from  the  Republic 
of  France  a  commission  and  instructions 
to  commit  acts  of  hostility  against 
Great  Britain,  contrary  to  the  twenty -first 
article  of  the  treaty  of  amity,  commerce, 
and  navigation  then  existing  between 
Great  Britain  and  the  United  States.  Mr. 
Chief  Justice  Ellsworth  and  District 
Judge  Lftw  presided  at  the  trial,  and 
expressed  the  opinion  that  it  was  no 
defense  for  the  defendant  to  prove  that 
he  had  renounced  his  allegiance  to  the 
United  States  and  became  naturalized 
under  the  law  of  France,  and  for  three 
years  past  had  been  domiciled  in  the 
dominions  of  the  French  republic,  with- 
out any  design  of  again  returning  to  the 
United  States  for  permanent  residence.  As 
to  the  right  of  expatriation  under  the  laws 


of  the  United  States  now  in  force  see 
CITIZENSHIP,  vol.  2,  p.  122.  In  Chacon, 
Eighty-nine  Bales  Cochineal,  (1821)  1 
Brock.  478,  6  Fed.  Cas.  No.  2,568,  Chief 
Justice  Marshall  expressly  refrained  from 
deciding  the  question. 

In  Juando  v,  Taylor,  (1818)  2  Paine 
652,  13  Fed.  Cas.  No.  7,558,  Van  Ness.  J. 
said:  ''The  evidence  in  this  case  is  emi- 
gration more  than  twelve  years  since  — 
swearing  allegiance  to  another  government 
eight  years  ago  —  entering  into  its  service, 
and  continuing  in  it  uniformly  from  that 
time  to  this.  On  this  evidence,  I  cannot 
hesitate  to  say  that  the  defendant  has 
lost  his  character*  as  a  citizen  of  the 
United  States;  he  has  abandoned  his 
rights  as  such;  he  cannot  now  claim 
them,  and  cannot  be  called  on  to  perform 
any  of  the  duties  incident  to  that  char- 
acter." 

"  It  is  an  obvious  principle  that  an  act 
of  illegality  can  never  be  construed  into 
an  act  of  emigration  or  expatriation.  At 
that  rate,  treason  and  emigration,  or 
treason  and  expat  nation,  would,  in  certain 
cases  be  synonymous  terms."  Per  Mr. 
Justice  Paterson  in  Talbot  r.  Janson, 
(1795)  3  Dall.  133,  1  U.  8.  (L.  ed.)  540. 

3.  "  Prince,  State,  Colony,  District,  or 

People  " 

The  same  words  are  in  sec.  11  of  this 
chapter  infra,  p.  434.  For  cases  defining 
them  see  the  notes  to  that  section. 

4.  "With  Whom  the  United  States  Are 

at  Peace'* 

The  words  also  appear  in  sec.  11  of 
this  chapter,  infra,  p.  434.  As  to  their 
construction  see  the  notes  to  that  section- 

5.  Overt  Act 

Some  oyert  act  under  the  commiMion 
must  have  been  done,  such  as  raising 
men  for  the  enterprise,  collecting  provi- 
sions, munitions  of  war,  or  any  other  act 
showing  an  exercise  of  the  authority 
which  the  commission  is  supposed  to  con- 
fer. Charge  to  Grand  Jury,  ( 1838)  2  Mc- 
Lean 1,  30  Fed.  Cas.  No.  18,265. 

6.  "  Within  the  Territory  or  Jurisdiction  ** 
To  constitute  an  oflfense  within  the  juris- 
diction of  the  Circuit  Court  a  commission 
must  have  been  accepted  and  exercised 
within  the  jurisdiction  of  the  court. 
Charge  to  Grand  Jury,  (1838)  2  McLean 
1,  30  Fed.  Cas.  No.  18.265. 

7.  Secondary  Evidence  of  Commission 
See  this  heading  in  notes  to  sec.  11  of 
this  chapter,  infra,  p.  450. 


Sec.  10.  [Enlisting  in  foreign  service.]    Whoever,  within  the  territory 
or  jurisdiction  of  the  United  States,  enlists,  or  enters  himself,  or  hires  or 
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retains  another  person  to  enlist  or  enter  himself,  or  to  go-  beyond  the  limits 
or  jurisdiction  of  the  United  States  with  intent  to  be  enlisted  or  entered  in 
the  service  of  any  foreign  prince,  state,  colony,  district,  or  people,  as  a 
soldier,  or  as  a  marine  or  seaman,  on  board  of  any  vessel  of  war,  letter 
of  marque,  or  privateer,  shall  be  fined  not  more  than  one  thousand  dollars 
and  imprisoned  not  more  than  three  years.     [35  Stat,  L,  1089.] 

This  section  was  drawn  from  R.  8.  sec.  5282  (Act  of  April  20,  1818,  ch.  88,  3  8tat. 
L.  44S)  which  was  repealed  by  sec.  341,  infra,  this  title.  The  only  changes  made  were 
the  substitution  of  the  first  word  "  Whoever  *'  for  the  words  **  Every  person  who  '*  and 
omission  of  the  words  "  be  deemed  guilty  of  high  misdemeanor,  and  shall ''  which 
appeared  in  the  original  section  before  the  words  **  be  fined." 


Based  on  international  law. —  The  pro- 
hibition imposed  by  the  statute  against 
the  enlistment  in  the  United  States  of 
troops  for  foreign  service  is  an  applica- 
tion of  the  settled  principle  of  tlie  law 
of  nations  prohibiting  a  belligerent  from 
making  use  of  the  territory  of  the  neutral 
state  for  belligerent  purposes  without  the 
consent  of  the  neutral  government.  For- 
eign Enlistments,  (1855)  7  Op.  Atty.- 
Gen.  367. 

Hatter  of  domestic  right. —  The  Act  of 
Congress  prohibiting  foreign  enlistments 
i»  a  matter  of  domestic  or  municipal 
right,  as  to  which  foreign  governnients 
have  no  right  to  inquire,  the  international 
offense  Ijeing  independent  of  the  question 
of  the  existence  of  a  prohibitory  Act  of 
Congress.  Foreign  Enlistments,  (1855) 
7  f>p.  Atty.-Gen.  3(57. 

Bzistence  of  "war  unnecessary. — "  Sec- 
tion 10  is  designed  to  protect  the  sov- 
ereignty of  the  United  States,  and  could 
be  violated  as  well  at  a  time  of  universal 
peace,  as  it  could  be  at  a  time  of  almost 
general  war.  In  other  words,  it  is  not 
essential  to  a  violation  of  this  section  that 
war  should  exist  anywhere  at  the  time 
of  fuch  violation,  although  in  times  of 
war  amimg  other  nations  with  which 
this  government  is  at  peace  a  violation 
of  the  section  on  behall  of  one  of  the 
helli/ierents,  by  hiring  or  retaining  men 
here  to  go  abroad  with  intent  to  enlist 
in  the  army  or  navy  of  such  belligerent 
and  assist  in  carrying  on  the  wiar  against 
other  nations  with  which  this  government 
is  upon  friendly  terms,  might  well  be 
regarded  by  the  government  with  greater 
gravity,  as  rendering  more  difficult  its 
position  as  a  neutral  power."  U.  S.  v. 
Blair-Murdock  Co.,  (N.  D.  Cal.  1915)  228 
Fed.  77,  per  Dooling,  J. 

**  Prince,  state,  colony,  district  or  peo- 
ple."— ^The  same  words  are  in  sec.  9,  supra, 
p.  425,  and  in  sec.  11,  infra,  p.  434.  As 
to  their  construction  see  notes  to  the 
latter  section. 

Offenses  created  by  statute.— This  sec- 
tion of  the  statute  creates  three  distinct 
offenses.  The  second  and  third,  which 
are  coupled  together,  consist  in  hiring  or 
retaining  another  person  to  enlist  in  the 
United  States  or  to  go  within  the  limit 


of  the  United  States  with  intent  to  be 
enlisted.  U.  S.  r.  Kasinski,  (1865)  2 
Spragiie  7,  26  Fed.  Gas.  No.  16,508. 

Leaving  country  to  enlist. —  It  is  not  a 
crime  or  offense  against  the  United  States 
under  the  provisions  of  this  statute  for 
an  individual,  whether  he  is  or  is  not  a 
citizen,  to  leave  the  country  with  intent 
to  enlist  ih  foreign  military  service.  U. 
S.  V.  Herte,  (1856)  3  Pittsb.  Leg.  J.  (Pa.) 
194,  26  Fed.  Gas.  No.  15,367;  U.  S.  f. 
Nunez,  (S.  D.  N.  Y.  1896)  82  Fed.  699; 
U.  S.  t?.  O'Brien,  (S.  D.  N.  Y.  1896)  76 
Fed.  900.  See  also  Wiborg  v,  U.  S., 
(1896)  163  U.  S.  632,  16  S.  Ct.  1127, 
1197,  41  U.  S.   (L.  ed.)  289. 

Manner  of  departure. — ^As  there  is  no 
prohibition  against  persons  leaving  indi- 
vidually to  enlist  in  foreign  armies,  it  is 
competent  for  them,  as  a  necessary  inci- 
dent to  this  right,  to  go  in  company 
with  one  another,  provided  they  do  not . 
infringe  the  provisions  of  R.  S.  8ec.  5286 
(now  constituting  sec.  13,  infra,  p.  460) 
pr(^ibiting  military  expeditions  or  enter- 
prises to  be  carried  on  from  the  United 
States  agaixMt  foreign  states.  U.  S.  V, 
Nunez,  (S.  D.  N.  Y.  1896)  82  Fed.  699; 
U.  S.  i\  O'Brien,  (S.  D.  N.  Y.  189<V)  76 
Fed.  900.  So  persons  desiring  to  enlist 
in  foreign  military  service  may  lawfully 
go  abroad  for  this  purpose  in  any  way  in 
which  they  see  fit,  either  as  passengers  by 
a  regular  steamer  or  by  chartering  a 
steamer,  either  separately  or  together  for 
the  purpose  of  facilitating  transportation, 
provided  they  do  not  form  or  set  on  foot 
a  military  expedition  or  enterprise  or 
procure  or  prepare  the  means^  therefor 
within  the  prohibition  of  section  5286. 
U.  S.  V.  O'Brien,  (S.  D.  N.  Y.  1896)  76 
Fed.  900. 

Transporting  persons  leaving  to  enlist. 
—  It  is  no  offense  against  the  laws  of  the 
United  States  to  transport  persons  in- 
tending to  enlist  in  foreign  military  serv- 
ice and  land  them  in  a  foreign  country, 
provided  they  are  not  acting  within  the 
prohibition  of  section  6286  against  naili- 
tary  expeditions  or  enterprises.  U.  S.  t?. 
O'Brien,  (S.  D.  N.  Y.  1896)  75  Fed.  900; 
U.  S.  V.  Kazinski,  (1855)  2  Sprague  7, 
26  Fed.  Gas.  No*  16,508. 


432 


7  FED.  STAT.  ANN.  {2d  Ed.) 


The  enlistment  (^seamen  or  others  for 
marine  service  on  Hoard  Mexican  Bteam- 
ers,  in  the  port  of  New  York,  tliey  not  be- 
ing Mexicans  transiently  within  the 
United  States,  was  a  clear  violation  of 
this  section;  and  the  persons  enlisted,  as 
well  as  the  officers  enlisting  them,  were 
liable  to  the  penalties  thereby  denounced. 
Violation  Neutralitv  Act,  (1844)  4  Op. 
Atty.-Gen.  336. 

Completion  of  enlistm^t  not  essentinl. 
—  To  constitute  an  offense  within  the 
meaning  of  the  statute  it  is  not  necesruiry 
that  the  persons  be  entirely  enlisted  in 
the  United  States,  but  it  is  sufficient  if 
they  are  hired  or  retained  to  go  beyond 
the  limits  or  jurisdiction  of  the  United 
States  with  intent  to  be  enlisted  or  enter 
into  the  service  of  a  foreign  state.  For- 
eign Enlistments,  (1856)  7  Op.  Atty.- 
Gen.  367. 

Offense  several. —  The  offence  of  enlist- 
ing under  this  statute  is  necessarily  sev- 
eral, and  can  under  no  circumstances  be 
joint.  U.  S.  r.  •  Kazinski,  (1885)  2 
Spra^e  7,  26  Fed.  Cas.  No.  15,608. 

Persons  indictable. — ^AIl  persons  engaged 
in  undertaking  to  make  these  prohibitive 
enlistments  are,  whether  citizens  or  for- 
eigners, individuals  or  officers,  indictable 
under  the  statute,  unless  protected  by 
diplomatic  privil^e.  Foreign  Enlist- 
ments,  (1865)    7  Op.  Atty.-Gen.  367. 

Violation  by  foreign  minister. — ^A  for- 
eign minister,  who  engages  in  the  enlist- 
ment of  troops  here  for  his  government,  is 
subject  to  be  summarily  expelled  from  the 
coimtry;  or,  after  demand  or  recall,  dis- 
missed by  the  President.  Foreign  Enlist- 
ments, (1855)  7  Op.  Atty.-Gen.  367. 

The  word  "  soldier,"  as  used  in  the  stat- 
ute, must  be  taken  in  its  ordinary  sense, 
as  one  enlisted  to  serve  on  land  in  a  land 
army,  and  is  not  limited  to  soldiers  serv- 
ing on  board  of  a  vessel  of  war  or  pri- 
vateer. U.  S.  V.  Kazinski,  (1855)  2 
Sprague  7,  26  Fed.  Cas.  No.  15,508. 

Agreement  contrary  to  statute  void. — 
An  agreement  to  serve  in  a  foreign  navy 
made  in  the  United  States  in  violation 
of  this  provision  is  illegal  and  void,  and 
persons  who  have  made  such  an  agreement 
may  withdraw  from  it  and  demand  their 
discharge  before  they  are  transferred  to 
the  service  of  the  foreign  governments 
Dustin  V.  Murray,  (1871)  5  Ben.  10,  8 
Fed.  Cas.  No.  4,201,  holding,  however,  that 
the  libellant  could  not  recover  wages,  as 
upon  the  evidence  their  illegal  service 
■was  voluntary. 

"Hires  or  retains  .  .  .  with  intent* 
etc. — "  Hires  or  retains." — *'  Our  inquiry 
18  narrowed  to  the  ascertainment  of  the 
meaning  of  the  words  *  hires  or  retains,' 
as  used  in  the  statute,  and  to  determining 
whether  such  meaning  applies  to  the 
things  for  the  doing  of  which  the  defend- 
ants were  associated.  To  hire  in  its 
ordinary    signification,    and    we    should 


here  seek  no  other,  means:  'To  contract 
for  the  labor  and  services  of,  for  a  com- 
pensation; to  engage  the  services  of,  em- 
ploy for  wages,  salary,  or  other  consider- 
ation; to  engage  the  interest  of,  agree 
to  pay  for  the  desired  action  or  conduct 
of.'  And  this  has  been  the  meaning  of  the 
word  since  it  was  first  used  in  the  stat- 
ute in  question  and  its  predecessors.  It 
is  not  essential  to  a  hiring  that  the  con- 
sideration be  pecuniary,  or  that  it  be 
paid  at  once."  U.  S.  v.  Blair-Murdock 
Co.,  (N.  D.  Cal.  1916)  22  Fed.  77,  per 
Dooling,  J. 

"  The  word  '  retain  *  follows  the  word 
'hire.'  We  should  not  expect  to  find 
it  used  in  a  meaning  opposite  to  that 
of  'hire'  and  opposite  to  its  own  usual 
signification.  Suppose  it  to  be  used  in 
the  sense  of  retain,  and  apply  it  to  the 
enlisting  of  men  here.  It  at  once  becomes 
impossible.  It  must  be  used  in  a  sense 
that  will  apply  to  both.  The  nearest  term 
is  probably  'engage,'  and  it  is  used  like 
the  word  'retaining,'  when  speaking  of 
retaining  counsel.  It  is  an  '  engaging ' 
of  one  party  by  the  other,  with  the  con- 
sent and  understanding  of  both."  Per 
Sprague,  J.  in  U.  S.  i\  Kanzinski,  (1855) 
2   Sprague   7,   26   Fed.   Cas,   No.    15,508. 

Distinct  hiring  or  retaining  essential.-^ 
In  order  to  render  one  liable  under  the 
provision  of  the  statute  for  hiring  or  re- 
taining another  to  enlist,  a  distinct  hiring 
or  retaining  must  be  shown.  While  the 
hiring  or  retaining  may  ie  done  through 
agents,  these  agents  must  be  shown  to 
be  agents  for  this  purpose  and  acting 
under  the  defendant.  U.  S.  f>.  Kazinski, 
(1855)  2  Sprague  7,  26  Fed.  Cas.  No. 
15,608,  where  the  court  said:  'If  a  cap- 
tain of  a  vessel  should  know  that  all  his 
passengers  were  going  out  of  the  United 
States  for  the  purpose  of  enlisting,  or 
were  hired  or  retained  to  go,  he  would 
not  be  liable:  he  is  as  much  the  agent 
of  the  person  hired  as  the  one  hiring  — 
and  he  might  have  the  knowledge  and 
commit  no  oifense.  It  would  be  no  crime 
to  obtain  a  ticket  or  hire  a  cab  for  the 
person  who  was  hired  or  retained  to  go 
beyond  the  limits  of  the  United  States 
to  enlist.  These  parties  might  all  be 
countrymen,  and  these  defendants,  possess- 
ing the  most  information,  might  aid  the 
others  and  go  with  them  to  obtain  a  pas- 
sage. That  was  no  crime.  They  were  but 
the  agents  of  the  persons  they  were  ad- 
vising and  assisting." 

Verbal  promise  —  Gunning  proceedings. 
—  Jn  Foreign  Enlistments,  (1856)  7 
Op.  Atty.-Gen.  367,  377,  Attorney  Gen- 
eral Oushing  declared  it  "  would  be  a 
mere  delusion "  for  a  person  to  sup- 
pose "that  a  solemn  contract  of 
hiring  in  the  United  States  is  necessary 
to  constitute  the  offense."  Continuing,  he 
said :  "  The  words  of  the  statute  are  '  hire 
or  retain.'  It  is  true,  our  Act  of  CongreM 
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does  not  expressly  say,  as  the  British  AQt 
of  Parliament  does,  *  whether  any  enlist- 
ment money,  pay,  or  reward  shall  have 
been  given  and  received  or  not'  (Act  69 
Geo.  Ill,  eh.  69,  see.  2),  nor  was  it  neces- 
sary to  insert  these  words.  A  party 
may  be  retained  by  verbal  promise,  or  by 
invitation,  for  a  declared  or  known  pur- 
pose. If  such  a  statute  could  be  evaded 
or  set  at  naught  by  elaborate  contrivances 
to  engage  without  enlisting,  to  retain 
without  hiring,  to  invite  without  recruit- 
ing, to  pay  recruiting  money  in  fact,  but 
under  another  name  of  board,  passage 
money,  expenses,  or  the  like,  it  would  be 
idle  to  pass  acts  of  congress  for  the  pun- 
ishment of  this  or  any  other  offense.  .  .  . 
Suppose,  for  instance,*  that  the  British 
government  shall  have  said  to  its  officers, 
civil  or  military,  in  the  British  North 
American  Provinces,  and  to  its  diplomatic 
or  consular  agents  in  the  United  States: 
'You  will  proceed  to  raise  so  many  men 
in  the  United  States;  but  remember  that 
to  do  so  is  forbidden  by  the  municipal 
law  of  that  country,  and  is  indictable  as 
a  misdemeanor.  You  will,  therefore,  take 
care  to  proceed  cunningly  in  this,  so  as 
not  to  incur  the  penalties  of  the  statute.' 
Such  instructions,  while  they  might  have 
the  effect  of  raising  the  troops,  as  desired 
by  the  British  government,  without  its 
agents  incurring  the  penalties  of  the 
statute,  would  but  constitute  a  more 
flagrant  and  aggravated  violation  of  the 
national  dignity  and  the  sovereign  rights 
of  the  United  States." 

What  constitutes  complete  hiring  or  re- 
taining,—  If  there  is  an  engagement  on 
the  one  side  to  go  beyond  the  limits  of 
the  United  States  with  the  intention  to 
enlist,  and  on  the  other  side  an  engage- 
ment that  when  the  act  shall  have  been 
done  a  consideration  shall  be  paid  to  the 
party  performing  the  services,  the  hiring 
and  retaining  are  complete.  U.  S.  v. 
Hertz,  (1855)  3  Pittsb.  Leg.  J.  (Pa.) 
194,  26  Fed.  Cas.  No.  15,357. 

Payment  of  money  not  easentiaL — The 
hiring  or  retaining  contemplated  by  the 
statute  does  not  necessarily  include  the 
payment  of  money  on  tlie  part  of  the 
person  who  hires  or  retains,. but  may  lie 
hy  a  promise  to  pay  after  the  person 
hired  or  retained  has  gone  beyond  the 
limits  of  the  United  States  with  intention 
of  enlisting.  Nor  is  it  necessary  that  the 
consideration  of  the  hiring  shall  be  monev. 
r.  S.  r.  Hertz,  (1855)  3  Pittsb.  Leg.  J. 
(Pa.)  194,  26  Fed.  Cas.  No.  15,357.  It 
is  the  hiring  of  a  person  to  go  beyond 
the  limits  of  the  United  States,  that  per- 
son having  the  intention  to  enlist  when 
he  gets  out  of  the  limits  of  the  United 
States,  and  his  intention  being  known  to 
the  party  hiring  and  being  a  part  of  the 
consideration  before  the  hiring,  that  de- 
fines the  offense.    U.  S.  v.  Hertz,  (1855) 

7  F.  8.  A.^  16 


3  Pittsb.  Leg.  J.  (Pa.)   194,  26  Fed.  Cas. 
No.  15,357. 

Proof  of  hiring  or  retaining  necessary, 
—  In  a  prosecution  under  this  statute 
for  hiring  or  retaining  another  to  enlist, 
the  hiring  and  retaining  in  the  United 
States  and  the  intent  with  which  the 
person  waa  so  hired  or  retained  must  be 
proved.  U.  S.  t?.  Kazinski,  (1865)  2 
Sprague  7,  26  Fed.  Gas.  No.  15,508. 

Alleging  intent, —  In  '  a  prosecution 
under  the  statute  for  hiring  or  retaining 
another  to  enlist  the  indictment  must 
allege  the  intent  of  the  person  hired.  U.  S. 
V.  Kazinski,  (1855)  2  Sprague  7,  26  Fed. 
Cas.  No.  15,608. 

Consent  to  enlist  necessary. —  To  con- 
stitute the  offense  of  enlisting  in  the 
'United  States,  the  consent  of  the  party 
enlisting  is  necessary.  Also  the  hiring  or 
retaining  of  a  person  to  go  aboard  with 
intent  to  be  enlisted  requires  the  assent 
and  intent  on  the  part  of  the  persons  so 
hired  or  retained.  U.  S.  t?.  Kazinski, 
(1865)  2  Sprague  7,  26  Fed.  Cas.  No. 
15,508. 

Proof  of  intent. —  The  intention  of  the 
party  hired  or  retained  to  enlist  i<B  gath-  . 
ered  from  his  conduct  and  declarations 
in  the  United  IStates  and  after  he  reaches 
the  foreign  country,  and  from  the  action 
of  third  persons  with  whom  he  perfects 
the  enlistment  which  he  may  have  con- 
tracted in  the  United  States.  U.  S.  P, 
Hertz,  (1855)  3  Pittsb.  Leg.  J.  (Pa.) 
194,  26  Fed.  Oas.  No.  16,357. 

Testifying  as  to  intent. —  In  a  prosecu- 
tion under  the  statute  for  hiring  or  re- 
taining persons  to  enlist,  persons  alleged 
to  have  been  hired  may  testify  as  to  their 
intent  without  criminating  themselvea. 
U.  S.  V.  Kazinski,  (1855)  2  Sprague  7,  26 
Fed.  Cas.  No.  15,508. 

Declarations  to  show  intent. —  In  a 
prosecution  imder  the  statute  for  hiring 
or  retaining  persons  to  enlist,  for  the 
purpose  of  showing  the  intent  with  which 
the  persons  alleged  to  have  been  hired 
were  leaving  the  coimtry,  their  declara- 
tions while  on  board  the  vessel  and  on 
their  way  to  the  place  where  the  enlist- 
ment is  to  be  consummated  were  admis- 
sible, in  so  far  as  they  are  made  within 
the  district  in  which  the  prosecution  ie 
brought.  Declarations  of  their  prior  in- 
tention at  another  point  are  not  admissible 
in  the  absence  of  proof  of  the  hiring  or 
retaining  by  the  defendant  within  the 
district  in  which  the  suit  was  brought. 
U.  S.  r.  Kazinski,  (1865)  2  Sprague  7, 
26  Fed.  C/as.  No.  15,508. 

Restoration  of  priie  taken  by  unlawful 
crew. —  Prize  goods  taken  by  a  neutral 
war  ship  with  a  crew  unlawfully  enlisted 
in  the  United  States  must  be  restored  to 
the  original  owner  when  they  are  brought 
within  the  power  of  the  United  States. 
Chacon  «.   Eighty-Nine  Balk  Coehineali 
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(1821)    1    Brock.   478,   6   Fed.    Cas.   No. 
2,568. 

Burden  of  proof. —  In  a  proceeding  by 
the  owner  for  the  restitution  of  a  vessel 
condemned  as  prize,  on  the  ground  that 
the  force  of  the  captor,  a  foreign  vessel, 
had  been  increased  by  enlistment  in  the 
ports  of  the  United  States,  the  burden  in 
the  first  instance  of  showing  that  this 
increase  within  the  prohibition  of  the 
statute  has  taken  place,  is  on  the  owner. 
Wlien .  this  has  been  done,  the  burden  is 
on  the  captors  to  show  that  persons  so 
enlisted  were  within  the  exception  pro- 
vided by  R.  S.  sec.  5291,  now  constituting 
sec.  18  of  this  chapter,  infra,  p.  483. 
The  Estrella,  (1819)  4  Wheat.  298,  4  U.  S. 
<(L.  ^.)   574. 

On  a  trial  for  yiolation  of  this  section 
the  court  has  no  power  to  direct  the  jury 
to  return  a  verdict  of  guilty,  pursuant  to 
an  agreed  statement  of  facts  between  the 
government  and  the  defendant,  regardless 
.of  the  jury's  own  view  respecting  the 
proper  conclusion  to  be  drawn  from  the 
Micts  agreed  upon.  Blair  r.  U.  S.  (C.  C. 
A.  9th  Cir.  1917)  241  Fed.  217,  164  C.  C. 
A.  137,  reversing  for  that  reason  a  judg- 
ment of  conviction  in  (N.  D.  Cal.  1915) 
228  Fed.  77,  and  holding  that  the  consti- 
tutional right  to  trial  by  jury  in  a  crim- 
inal case  cannot  be  waived. 

On  the  trial  of  an  indictment  for  con- 
spiracy to  violate  this  statute  the  court 
said :  "  It  must  be  observed  that  the 
prohibition  of  the  statute  is  not  aimed 
at  the  hiring  or  retaining  by  or  of  citi- 
zens of  this  country  alone,  but  at  the 
hiring  or  retaining  by  any  person  whom- 
soever of  any  other  person.  It  is  to  be 
observed,  further,  that  the  hiring  or  re- 
taining must  be  to  gQ  without  the  limits 
of  this  country  with  intent  to  enlist.  The 
fact  that  other  countries,  having  laws  for 
compulsory  military  service,  have  assisted 
their  subjects  in  this  country  to  return 
to  their  native  land,  is  a  false  quantity 
here,  and  one  with  which  we  have  nothing 
to  do.  It  throws  no  light  upon  the  ques- 
tions which  we  are  to  consider.  The  case 
on  trial  must  be  determined  upon  its  own 

E articular  facts,  without  r^ard  to  what 
as  been  done  either  here  or  elsewhere  by 
persons  not  included  in  the  present  indict- 
ment. Nor  is  there  here  involved  any 
question  as  to  the  right  of  individuals  to 
go  from  this  country  either  singly  or  in 
groups  to  another  country  with  intent 
there  to  enlist.  The  sole  question  here 
is:     Do  the  facts  before  us  show  a  con- 


spiracy on  the  part  of  defendants  to  vio- 
late the  statute  which  we  have  been  con- 
sidering? "  U.  S.  r.  Bl  \ir-Murdock  Co., 
(N.  D.  Cal.  1915)  228  Fed.  77,  per  Dool- 
ing,  J. 

Evidence. —  In  U.  S.  v.  Blair-Murdock 
Co.,  (N.  D.  Cal.  1915)  228  Fed,  77,  an 
indictment  for  conspiracy  to  violate  thia 
section,  the  salient  facts  of  the  case  as 
recited  by  the  court,  were  held  sufficient 
to  demand  conviction  for  conspiracy  to 
secure  men  to  return  to  Great  Britain 
and  enlist,  although  none  of  the  defend- 
ants expressly  said  in  words  to  any  of 
the  men  that  they  should  enlist  in  the 
service  of  Great  Britain  as  eoldiers,  sail- 
ors, or  marines,  and  although  the  defend- 
ants may  have  believed  they  were  acting 
within  the  law. 

Civil  liability. —  In  Juando  v,  Tavlor, 
(1818)  2  Paine  652,  13  Fed.  Gas.  No. 
7,558,  the  defendant  was  sued  for  dam- 
ages on  accoimt  of  his  seizure  in  1816,  of 
a  vessel  and  cargo  of  the  plaintiff,  a 
Spanish  subject,  there  being  at  that  time 
a  civil  war  between  the  colony  of  Buenos 
Ayres  and  Spain,  and  the  defendant's  acts 
having  been  committed  as  commander  ef 
Buenos  Ayrean  ship  of  war,  to  which 
government  the  defendant  had  sworn  al- 
legiance. The  court.  Van  Ness,  J.,  held 
that  the  defendant  was  not  liable.  In 
the  first  place,  it  was  decided  that,  on 
the  evidence,  the  defendant  had  expatri- 
ated himself.  See  annotation  from  the 
opinion  in  the  notes  to  sec.  9  of  this  chap- 
ter, supra,  at  p.  425.  The  court  also 
Said:  "I  think  he  cannot  be  prosecuted 
in  a  civil  suit.  Nothing  is  more  common 
in  Europe  than  for  the  subjects  of  one 
government  to  enter  the  military  service 
of  another  —  and  they  certainly  incur 
none  but  the  common  hazards  of  war. 
It  ha®  never  been  pretended  that  they 
were  subject  to  any  personal  liabilities 
not  common  to  the  original  parties  in  the 
war;  it  is  a  matter  of  state,  and  the  au- 
thority or  government  under  which  they 
act  is  alone  responsible  for  their  con- 
duct." In  Chacon  r.  Eighty-Nine  Bales 
Cochineal,  (1821)  1  Brock.  478,  5  Fed. 
Cas.  No.  2,568,  a  prize  case,  involving 
the  validity  of  a  capture  in  1817,  Chief 
Justice  Marshall  said :  "  I  think  that  an 
American  citizen  may,  according  to  the 
modern  usage  of  nations,  engage  in  for- 
eign service,  without  compromising  the 
neutrality  of  his  government.  I  do  not 
perceive  any  solid  distinction  between  the 
land  and  naval  service  in  this  particular.'* 


Sec.  11.  [Arming  vessels  against  people  at  peace  with  the  United 
States.]  Whoever,  within  the  territory  or  jurisdiction  of  the  United  States, 
fits  out  and  arms,  or  attempts  to  fit  out  and  arm,  or  procures  t/O  be  fitted 
out  and  armed,  or  knowingly  is  concerned  in  the  furnishing,  fitting  out,  or 
arming  of  any  vessel,  with  intent  that  such  vessel  shall  be  employed  in  the 
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Bervice  of  any  foreign^  prince  or  state,  or  of  any  colony,  district,  or  people, 
to  cruise  or  commit  hostilities  against  the  subjects,  citizens,  or  property 
of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  with 
whom  the  United  States  are  at  peace,  or  whoever  issues  or  delivers  a  com- 
mission within  the  territory  or  jurisdiction  of  the  United  States  for  any 
vessel,  to  the  intent  that  she  may  be  so  employed,  shall  be  fined  not  more 
than  ten  thousand  dollars  and  imprisoned  not  more  than  three  years.  And 
every  such  vessel,  her  tackle,  apparel,  and  furniture,  together  with  all 
materials,  arms,  ammunition,  and  stores  which  may  have  been  procured 
for  the  building  and  equipment  thereof,  shall  be  forfeited ;  one  half  to  the 
use  of  the  informer  and  the  other  half  to  the  use  of  the  United  States. 
[35  Stat  L,  1090.] 

This  section  was  taken  from  R.  S.  sec.  5283  (Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
448),  which  was  repealed  by  section  341,  infra,' thia  title,  and  which  reads  as 
follows : 

"  SEa  5283.  Blvery  person  who,  within  the  limits  of  the  United  States,  fits  out  and 
arms,  or  attempts  to  fit  out  and  arm,  or  procures  to  be  fitted  out  and  armed,  or  know- 
ingly is  concerned  in  the  furnishing,  fitting  out,  or  arming,  of  any  vessel,  with  intent 
that  such  vessel  shall  be  employed  in  the  service  of  any  foreign  prince  or  state,  or  of 
an;^  colony,  district,  or  people,  to  cruise  or  commit  hostilities  against  the  subjects, 
citizens,  or  property  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or 
people,  with  whom  the  United  States  are  at  peace,  or  who  issues  or  delivers  a  commis- 
Bion  within  the  territory  or  jurisdiction  of  the  United  States,  for  any  vessel,  to  the 
intent  that  she  may  be  so  employed,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and 
shall  he  fined  not  more  than  ten  thousand  dollars^  and  imprisoned  not  more  than  three 
years.    And  every  such  vessel,  her  tackle,  apparel,  and  fiumiture,  together  with  all 
materials,  arms,  ammunition,  and  stores,  which  may  have  been  procured  for  the  build- 
ing and  eauipment  thereof,  shall  be  forfeited ;  one-half  to  the  use  of  the  informer,  and 
the  other  half  to  the  use  of  the  United  States." 

The  section  was  extended  to  apply  anywhere  within  the  "  territory  or  jurisdiction  * 
of  the  United  States,  and  the  provision  relating  to  high  misdemeanors  was  omitted. 
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2.  Within  the  United  States,  450 
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I.  Purpose  and  Construction  of  Statute 

1.  Purpose  in  General 

The  purpose  of  the  enactment  "  is  that 
the  United  States  shall  not  be  compro- 
mised in  its  relations  with  friendly  powers 
by  the  use  of  its  soil  or  waters  for  fur- 
nishing, fitting  out,  or  arming  of  vessels, 
or  the  making  of  preparations  therefor, 
with  the  hostile  intent  that  they  sliould 
cruise  or  commit  hostilities  against  those 
powers.  •  Hostile  conduct  meditated  and 
originating  wholly  beyond  our  soil  and 
waters  is  not  within  the  scope  of  the 
section."  The  Laurada,  (D.  C.  Del.  1898) 
85  Fed.  760.  "The  purpose  of  the  neu- 
trality laws  is,  however,  to  prohibit  acts 
and  preparations  on  the  soil  or  waters  of 
the  United  States,  not  originating  from 
a  due  regard  for  commercial  interest,  but 
of  a  nature  distinctively  hostile  in  a  ma- 
terial sense  to  a  friendly  power,  engaged 
in  hostilities,  and  calculated  or  tending 
to  involve  this  country  in  war,  whether 
an  incidental  or  indirect  commercial 
profit  does  or  does  not  result  from  them." 
The  Laurada,  (D.  C.  Del.  1898)  86  Fed. 
760.  "  The  offense  designated  by  this  lajw 
was,  anterior  to  the  passage  thereof,  a 
high  offense  against  the  sovereignty  of  the 
United  States,  and  in  contravention  of 
the  law  and  usages  of  independent  neutral 
nations.  But  the  difficulties  which  must 
ever  exist  in  a  government  of  limited  and 
specified  powers,  in  applying  the  punish- 
ment to  the  infraction  of  a  law  which  cre- 


ated no  specific  penalty,  as  well  as  the 
doubts  on  the  question,  where  does  the 
sovereignty  (as  applied  to  the  govern- 
ment) of  the  United  States  reside?  in- 
duced the  necessity  of  providing  by  an 
ordinary  act  of  legislation  for  the  punish- 
ment of  such  cases."  U.  S.  f.  The  Uni- 
com, (1796)  3  Am.  Law  J.  188,  27  Fed. 
Cas.  No.  15,979a,  per  Winchester,  J. 

2.  Consiructicn,  in  General 
a.  Classification  of  Offenses 

''The  offenaea  set  out  in  the  section 

must    have    been    committed    w^ithin    the 
limits  of  the  United  States,  and  are  prop- 
erly classified  thus:    First.  The  fitting  out 
and  arming  by  any  person  of  any  vessel, 
with  the  intent  on  the  part  of  such  per- 
son that  she  shall  be  employed  in  the  serv- 
ice of  any  foreign  state,  or  of  any  peo- 
ple, to  cruise  or  commit  hostilities  against 
the  subject's,  citizens,  or  property  of  any 
foreign  prince  or  state,  or  of  any  people, 
with    whom    the    United    States    are    at 
peace.     Second.     The  attempting  by  any 
person  to  fit  out  and  arm  any  vessel  with 
the  like  intent.    Third.    The  procuring  by 
any  person,  to  be  fitted  out  and  armed, 
any  vessel  with  the  like  ^intent.     Fourth. 
The   being   knowingly   concerned   by    any 
person   in    the   furnishing   of    anv   vessel 
with  the  like  intent.     Fifth.     Tlie  beinf: 
knowingly  concerned  by  any  person  in  th« 
fitting  out  of  any  vessel  with  the  like  in- 
tent.    Sixth.     The  being  knowingly  con- 
cerned by   any  person   in   the  arming  of 
any  vessel  with  the  like  intent.    Seventh. 
The  issuing  or  delivering  by  any  person 
of  a  commission,  within  the  territory  or 
jurisdiction  of  the  United  States,  for  any 
ship  or  vessel,  to  the  intent  that  she  may 
be  employed  as  aforesaid.     If  any  one  of 
these   offH.^nse8   has   been    committed,    the 
vessel  in  respect  to  which  it  is  committed 
is,  with  her  tackle,  etc.,  to  be  forfeited." 
The  Meteor,  (1866)   1  Am.  L.  Rev.  404,  17 
Fed.    Cas.    No.    9,498,    reversed   on    other 
grounds  in  (1868)   3  Am.  L.  Rev.  173,  26 
Fed.  Cas.  No.  15,760. 

b.  Rules  of  Construction 

The  statute  being  highly  criminal  and 
penal  is  not  to  be  enlarged  by  construc- 
tion beyond  the  fair  import  of  its 
terms.  The  Carondelet,  (S.  D.  N.  Y. 
1889)  37  Fed.  799;  The  Itata,  (C.  C.  A. 
9th  Cir.  1893)  56  Fed.  505,  15  U.  S.  App. 
1,  5  C.  C.  A.  608.  "This  statute  is  a 
criminal  and  penal  one,  and  is  not  to  be 
enlarged  beyond  what  the  language  clear- 
ly expresses  as  being  intended.  It  is  not 
the  privilege  of  courts  to  construe  such 
statutes  according  to  the  emergency  of 
the  occasion,  or  according  to  temporary 
questions  of  policy,  but  according  to  prin- 
ciples considered  to  have  been  e^ablished 
by  a  line  of  judicial  decisions."  The 
Three  Friends,  (S.  D.  Fla.  1897)  78  Fed. 
175,  affirmed  (CCA.  5th  dr.  1898)  89 


PENAL  LAWS  (Sbo.  11) 


197 


fed.  207,  32  C.  C.  A.  191;  but  see,  on  cer- 
tiorari, (1897)  166  U.  S.  1,  17  S.  Ct.  496, 
41  U.  S.  (L.  ed.)  897.  But  no  technical 
Fiew  resting  solely  upon  the  narrow  or 
limited  meaning  of  any  particular  word 
should  be  adopted,  if,  by  the  context,  a 
different  meaning  appears  to  have  been 
intended.  It  should  be  construed  in  con- 
nection with,  and  in  the  light  of,  other 
provisions  in  other  parts  of  the  statutes 
m  relation  to  international  subjects,  al- 
thouffh  such  statutes  may  be  classed  un- 
der different  headings,  provided  that,  in 
the  absence  of  such  a  division  and  classi- 
fication, a  comparison  of  all  these  provi- 
sions will  be  proper.  The  Itata,  ( C.  C.  A. 
9th  Cir.  1893)  56  Fed.  505,  15  U.  S.  App. 
1,  5  C.  C.  A.  608. 

"The  lansuase  of  the  Act  of  i8i8  is  not 
•mbiguons,  and  does  not  admit  of  any 
latitude  of  construction,  nor  is  there  any 
provision  in  any  section  of  it  conflicting 
with  any  provision  in  any  other  section 
.of  it.  It  is,  therefore,  unnecessary  to 
look  out'Side  of  the  statute  for  any  aid 
in  arriving  at  the  intention  of  the  legis- 
lature in  its  enactm<»nt."  The  Meteor, 
(1868)  1  Am.  L.  Rev.  401,  17  Fed  Cas. 
Xo.  9.498,  reversed  on  other  grounds  in 
(1868)  3  Am.  L.  Rev.  173,  26  Fed.  Cas. 
No.  15,760. 

3.  Statute  Not  Applicable  to  Augmenta- 

tion 

The  provision  relates  to  an  original 
fitting  out  or  arming  and  not  to  the  aug- 
inentation  of  the  force  of  a  vessel  by  add* 
ing  to  the  number  of  its  guns,  or  by  ex- 
changing its  guns  for  others  of  larger 
calibre,  or  by  the  addition  of  any  equip- 
ment solely  applicable  to  war.  These 
offenses  are  provided  for,  in  the  next  fol- 
lowing section.  Violation  of  Neutrality 
Act,  (1844)   4  Op.  Atty.-Qen.  336. 

4.  Persons  and  Vessels  to  Which  Appli- 

cable 

a.  In  General 

"It  must  be  regarded  as  the  settled 
interpretation  of  the  third  section  of  the 
Act  of  1818,  that  that  section  applies  to 
every  person  who  is  engaged  within  the 
United  states,  directly  or  indirectly,  in 
preparing  a  vessel  with  the  intent  that 
she  shall  be  employed  in  conunitting  hos- 
tihties  against  any  power  with  which  the 
United  States  are  at  peace,  and  to  einery 
such  vessel,  whether  such  vessel  be  armed 
in  the  United  States  or  not,  or  be  in- 
tended to  be  armed  in  the  United  States 
or  not."  The  Meteor,  (1866)  1  Am.  L. 
Rev.  401,  17  Fed.  Cas.  No.  9,498,  reversed 
on  other  grounds  in  (1868)  3  Am.  L. 
Rev.  173,  26  Fed.  Cas.  No.  15,760. 

On  a  prosecution  of.  Aguirre  and  others 
W  furnishing,  etc.,  armed  vessels  in  vio- 
lation of  the  statute,  Mr.  Justice  Tviv- 
ingston  said:  "As  to  any  privilege  which 
Mr.   Aguirre's    commission    conferred    on 


him,  the  judge  was  of  opinion  that  this 
gentleman,  not  being  accredited  by  the 
president,  and  the  independence  of  Beunoa 
Ayres  not  being  acknowleged  by  the  go^ 
emment  of  the  United  States,  he  was 
liable  to  be  proceeded  against  for  any 
offense  which  he  might  commit  againat 
our  laws,  in  the  same  way  as  any  other 
individual."  U.  6.  v.  Skinner,  (1818) 
Wheel.  Crim.  (N.  Y.)  232,  27  Fed.  Caa. 
No.  16,309. 

b.  Act  of  Foreign  Government 

**  The  purchase  and  fittiBg  out  of  a  war 
steamer  by  the  German  goyemment  in 
the  port  of  New  York,  whilst  a  state  of 
war  exists  betiween  that  government  and 
Denmark,  and  which  is  adapted  for  cruis- 
ing and  committing  hostilities  against  the 
property  or  subjects  of  the  lat;ter,  is  con- 
trary to  the  provisions  of  the  third  sec- 
ticm  of  the  Act  of  20th  April,  1818."  Vi- 
olation of  Neutrality  Act,  (1849)  5  Op. 
Atty.-Gen.  92. 

Building  of  vessel  by  foreign  goyem- 
ment. —  The  building  of  two  schooners  of 
war  by  a  foreign  government  in  the  limits 
of  the  United  States  with  the  intention 
of  furnishing  them  with  guns  and  the 
usual  military  equipment,  the  foreign 
government  at  the  time  being  at  war  with 
another  government  with  which  the 
United  States  are  at  peace,  renders  the 
persons  liable  to  the  penalties  of  the  Act 
and  the  vessels  liable  to  forfeiture.  Vio- 
lation of  Neutrality  Act,  (1841)  3  Op. 
Atty.-Gen.  738. 

II.  Inosedients  of  Ofpexse 

1.  "  Within  the  Territory  or  Jurisdiction  " 

Arming  on  high  seas. —  "  When  the  arm- 
ing is  on  the  high  seas,  through  another 
vessel,  proof  that  both  were  dispatched 
from  our  ports  as  parts  of  a  ccmcerted 
scheme  made  here,  is  justly  held  proof 
of  '  an  attempt,  within  the  limits  of  our 
jurisdiction,  to  fit  out  and  arm '  the  vessel 
with  intent  to  commit  hostilities,  and 
hence  within  the  statute.  That  construc- 
tion is  necessary  to  avoid  easy  and  mani- 
fest evasions  of  neutrality;  for  arming 
on  the  high  seas  is  not  an  act  within 
the  limits  of  any  other  jurisdiction.  No 
other  state  has  any  power,  control,  or  re- 
sponsibility in  the  matter;  but  our  own 
ports  become  in  such  cases  the  real  base 
of  hostile  operations.  It  is  otherwise 
when  the  arming  is  designed  to  be  in  a 
foreign  port,  and  under  the  observation, 
the  control,  and  the  responsibility  of  an- 
other government.  That  is  not  an  at- 
tempt here  to  fit  out  and  arm  the  vessel, 
but  only  an  attempt  to  send  her  to  a  for- 
eign port  for  arming.  The  statute  does 
not  include  that,  and  ought  not  to  be  ex- 
tended to  such  a  case.  There  is  no  pre- 
cedent, and  no  sufficient  reason  for  it.** 
The  Carondelet,    (S.  D.  N.  Y.   1889)    37 
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Fed.  79».  Hie  fact  that  the  United  States 
gOT^mment  possesses  and  exercises  the 
jurisdiction  in  some  respects  over  Ameri- 
can vessels  on  the  high  seas  does  not 
render  a  vessel  so  situated  "within  the 
limits  of  the  United  States  "  in  the  mean- 
ing of  the  provision.  The  Laurada.  (D. 
C.  Del.  1898)  85  Fed.  760,  affirmed  (C. 
C.  A.  3d  Cir.  1900)  98  Fed.  983. 

In  the  City  of  Mexico,  (S.  D.  N.  Y. 
1885)  24  Fed.  33,  the  court  said:  "If 
Capt.  O'Brien  had  no  knowledge  that  any 
military  demonstration  was  intended, 
but  contracted  only  to  transport  insur- 
gent troops  from  one  port  in  their  pos- 
session to  another  port  supposed  by  nim 
to  be  in  their  own  possession,  wholly  un- 
connected with  any  particular  military 
enterprise,  it  is  certain  that  he  committed 
DO  offense  against  our  municipal  law,  and 
no  offense  even  against  the  law  of  nations, 
save  to  subject  his  ship  to  capture  by  the 
other  belligerents  if  caught  during  the 
voyage.  But,  however  this  may  be,  the 
contract  to  carry  troops  to  Rio  Uacha 
was  not  made  'within  the  limits  of  the 
United  States.'  It  is  only  against  designs 
formed  within  these  limits  that  our  stat- 
ute is  directed.  ...  I  must  regard 
the  excursion  to  Rio  Hacha,  therefore,  as 
wholly  disconnected  from  the  fitting  out 
of  the  vessel  in  New  York,  and  as  afford- 
ing no  ground  for  a  proceeding  against 
the  ship  under  our  municipal  law,  which 
has  reference  solely  to  plans  formed  and 
completed  in  this  coimtry.  So  strictly 
in  that  respect  is  the  statute  in  question 
construed,  that  in  the  case  of  U.  S.  9. 
Quincy,  [1832]  6  Pet.  (1832)  445,  8  U. 
S.  (L.  ed.)  458,  the  supreme  court  held 
that  *  the  intention  witn  respect  to  the 
enofployment  of  the  vessel  Hhuuld  be  formed 
before  she  leaves  the  United  States;  and 
this  must  be  a. fixed  intention.'  " 

2.    Furnishing f   Fitting    Out,   or   Arming 

a.  In  General 

«The  terma  'furnishing'  and  'fitting' 
have  no  legal  or  technical  meaning  which 
requires  a  construction  different  from  the 
ordinary  acceptation  in  maritime  and 
commercial  parlance,  whic^  is  to  supply 
with  anything  necessary  or  needful.  That 
by  the  furnishing  and  fitting  out  is  in- 
tended something  different  from  the  arm- 
ing, is  not  only  apparent  from  the  lan- 
guage of  the  statute,  but  it  has  been  ju- 
dicially determined  in  i;.  S.  r.  Quincy, 
(1832)  fl  Pet.  [445,]  455  [8  U.  S.  ^L. 
ed.)  458]."  The  City  of  Mexico,  (S.  D. 
Fla.  1886)   28  Fed.  148. 

b.  Statute  Not  Limited   to  Armed 

Vessels 

The  mischief  against  which  the  statute 
intended  to  guard  was  not  merely  pre- 
venting the  departure  from  the  United 
States  of  an  armed  vessel  but  the  depart- 
ure of  any  vessel  intended  to  be  employed 


in  the  service  of  any  power,  to  cruise  or 
commit  hostilities  against  any  foreign 
power  with  whom  the  United  »States  are 
at  peace.  The  Meteor,  (1866)  1  Am.  L. 
Rep.  401,  17  Fed.  Cas.  No.  9,498,  reversed 
on  other  grounds  in  (1868)  3  Am.  L. 
Rev.  173,  26  Fed.  Cas.  No.  15,760. 

c.  Extent  of  Equipment 

If  the  vessel  is  so  furnished  and  fitted 
out  in  the  usual  acceptation  of  the  terma, 
that  she  can  proceed  to  sea,  it  is  not 
necessary  that  she  should  have  been  well 
furnished  or  thoroughly  fitted  out.  The 
City  of  Mexico,  (S.  D.  Fla.  1886)  28 
Fed.  148. 

d.  Completion    of    Equipment   in   United 

States  Not  Essential 

"  It  is  not  necessary  to  a  forfeiture 
that  the  furnishing,  fitting  out,  or  arm- 
ing of  a  vessel  for  tiie  prohibited  purpose 
should  be  completed  within  the  limits  of 
the  United  States.  It  is  sufficient  that, 
by  pre-arrangement,  within  the  limits  of 
the  United  States,  the  vessel  having  been 
procured  here,  the  furnishing,  fitting  out, 
or  arming  is  to  be  effected  or  completed 
after  she  has  gone  beyond  those  limits.'* 
The  Laurada,  (D.  C.  Del.  1898)  85  Fed. 
760. 

It  is  not  essential  to  a  violation  of  the 
statute  that  the  vessel  should  at  the  time 
of  its  departure  from  the  shores  of  the 
United  States  be  armed  and  equipped.  If 
the  intent  to  cruise  or  commit  hostilities 
exists  when  the  vessel  departs,  and  the 
vessel  is  one  adapted  to  the  purpose,  the 
statute  is  violated.  The  Meteor,  (1866) 
1  Am.  L.  Rev.  401,  17  Fed.  Cas.  No.  9,498, 
reversed  for  insufficiency  of  evidence  in 
(1868)  3  Am.  L.  Rev.  173,  26  Fed.  Caa. 
No.  15,760. 

In  U.  S.  f.  The  Mary  N.  Hogan,  (S.  D. 
N.  Y.  1883)  18  Fed.  529,  Brown,  J.,  said: 
"  The  evidence  shows,  therefore,  a  hostile 
expedition  organized  and  dispatched  from 
our  ports  in  separate  parts,  to  be  united 
at  a  common  rendezvous  on  the  high  seas, 
and  to  proceed  thence  to  Hayti,  m  com- 
pletion of  the  original  hostile  purpc^se 
with  which  the  different  parts  were  dis- 
patched from  our  shores.  Such  an  ex- 
pedition is  as  much  within  the  prohibition 
of  section  5283  of  the  Revised  Statutes  as 
if  all  its  parts  were  united  and  complete 
upon  one  single  vessel  at  the  moment  of 
its  departure.  U.  S.  r.  Quincy,  [1832] 
6  Pet.  445  [8  U.  8.  (L.  ed.)  458];  U.  S. 
r.  Gooding,  [1827]  12  Wheat.  [4601  472; 
[6  U.  S.  (L.  ed.)  693];  The  Meteor,  (per 
Betts,  J.  [see  17  Fed.  Cas.  No.  9,498]) 
245-250." 

e.  Conversion  of  Merchant  Ship  into  War 

Ship 

On  a  trial  under  an  indictment  for  fitting 
out  and  arming  a  ship  in  the  port  of  Phil- 
adelphia to  be  employed  in  the  service  of 
France  against  Great  Britain,  both  powers 
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being  at  peace  with  the  United  States,  Mr. 
Justice  Paterson  instructed  the  jury  as 
follows:  "Converting  a  ship  from  her 
original  de^nation,  with  intent  to  com- 
mit hostilities;  or  in  other  words,  convert- 
ing a  merchant  ship  into  a  vessel  of  war, 
must  be  deemed  an  original  outfit;  for  the 
act  would  otherwise  become  nugatory  and 
inoperative.  It  is  the  conversion  from 
the  peaceahle  use,  to  the  warlike  purpose, 
that  constitutes  the  offense.  The  vessel 
in  question  arrived  in  this  port,  with  a 
cargo  of  coffee  and  sugar,  from  the  West 
Indies;  and  so  appears  to  have  been  em- 
ployed by  her  owner  with  a  view  to  mer- 
chandise, and  not  with  a  view  to  war.  The 
enquiry,  therefore,  is  limited  to  this  con- 
sideration, whether,  after  her  arrival,  she 
was  fitted  out  in  order  to  cruise  against 
any  foreign  nation,  being  at  peace  with 
the  United  States.  It  is  true,  she  left 
the  wharf  with  only  four  guns,  the  num- 
ber that  she  had  brought  into  the  port; 
but  it  is  equally  true,  that  when  she  had 
dropped  to  some  distance  below,  she  took 
on  board  three  or  four  guns  more,  a  num- 
ber of  muskets,  water-casks,  etc.;  and  it 
is  manifest  that  other  guns  were  ready 
to  be  sent  to  her  by  the  pi  lot -boat.  These 
circumstances  clearly  proved  a  conversion 
from  the  original  commercial  design  of 
the  vessel,  to  a  design  of  cruising  against 
the  enemies  of  France,  and  of  course 
against  a  nation  at  peace  with  the  United 
States,  since  the  United  States  are  at 
peace  with  the  whole  world.  Nor  can  it 
be  reasonably  contended  that  the  articles 
thus  put  on  board  the  vessel  were  articles 
of  merchandise ;  for,  if  that  had  been  the 
case,  they  would  have  been  mentioned  in 
her  manifest,  on  clearing  out  of  the  port, 
whereas  it  is  expressly  stated  that  she 
sailed  in  ballast.  If  they  were  not  to  be 
used  for  merchandise,  the  inference  is  in- 
evitable that  they  were  to  be  used  for  war. 
No  man  would  proclaim  on  the  house-top, 
that  he  intended  to  tit  out  a  privateer; 
the  intention  must  be  collected  from  all 
the  circumstances  of  the  transaction, 
which  the  jury  will  investigate,  and  on 
which  they  must  decide.  But  if  they  are 
of  opinion  that  it  was  intended  to  convert 
this  vessel  from  a  merchant  ship  into  a 
cruiser,  every  man  who  was  knowingly 
concerned  in  doing  bo  is  guilty,  in  the 
contemplation  of  the  law."  U.  S.  v.  Guinet» 

(1795)  2  Dall.  (Pa.)  321,  1  U.  S.  (L. 
ed.)  398,  26  Fed.  Cas.  No.  15,270. 

f.  Repairing  Foreign  Privateer 

In  Moodie   r.   The  Ship  Phoebe  Anne, 

(1796)  3  Dall.  319,  1  U.  S.  (L.  ed.)  618, 
the  British  consul  filed  a  libel,  claiming 
restitution  of  the  prize,  upon  a  suggestion, 
that  the  privateer  had  been  illegally  out- 
fitted, or  had  illegally  augmented  her 
foree,  within  the  United  States.  On  the 
proofs,  it  appeared,  that  the  privateer  had 
originally  entered  the  port  of  Charlowton, 


armed  and  commissioned  for  war;  that 
she  had  there  taken  out  her  guns,  masts, 
and  sails,  which  remained  on  shore,  till 
the  general  repairs  of  the  vessel  were  com- 
pleted, when  they  were  again  put  on 
board,  with  the  same  force,  or  there- 
abouts; and  that,  on  a  subsequent  cruise, 
the  prize  in  question  was  taken.  The  de- 
crees in  the  District  and  Circuit  Courts 
were  both  in  favor  of  the  captors.  Affirm- 
ing the  decree.  Chief  Justice  Ellsworth 
said:  "The  treaty  with  France,  what- 
ever that  is,  must  have  its  effect.  By 
the  nineteenth  article,  it  is  declared,  that 
French  vessels,  whether  public  and  of  war, 
or  private  and  of  merchants,  may,  on  any 
urgent  necessity,  enter  out  ports,  and  be 
supplied  with  all  things  needful  for  re- 
pairs. In  the  present  case,  the  privateer 
only  underwent  a  repair;  and  the  mere 
re-placement  of  her  force  cannot  be  a 
material  augmentation;  even  if  an  aug- 
mentation of  force  could  be  deemed 
(which  we  do  not  decide)  a  sufficient 
cause  for  restitution." 

g.  Equipment  Intended  for  Another  Vessel 

Arms  and  ammunition  on  board  a  ▼ea- 
sel intended  for  the  equipment  of  another 
vessel  fitted  out  in  violation  of  the  pro- 
vision of  the  statute  are  subject  to  seizure 
though  the  delivery  has  never  been  com- 
plete. U.  S.  r.  Two  Hundred  and  Four- 
teen Boxes  Arms,  etc.,  (E.  D.  Va.  1884) 
20  Fed.  60,  where  the  court  said:  "No 
principle  of  the  law  ia  more  clear  or  well 
settled  than  that  merchandise,  including 
munitions  of  war,  may  be  sold  to  belliger- 
ents without  violating  the  laws  of  neu- 
trality. If  those  munitions  had  been  sent 
on  a  vessel  of  commerce,  which  itself  was 
not  to  engage  in  hostile  operations,  for 
the  purpose  of  being  landed  and  sold  in  a 
neutral  port,  even  to  a  belligerent,  they 
could  not  be  confiscated.  The  general  test 
of  contraband  as  to  neutrals  is  whether 
the  contraband  goods  are  intended  for 
sale  in  a  neutral  market,  or  whether  the 
direct  and  intended  object  is  to  supply 
the  enemy  with  them.  If  the  latter  is 
the  immediate  object,  and  the  property 
ia  destined  to  go  directly  to  the  belligerent 
for  his  immediate  use,  the  case  is  within 
the  inhibitions  of  the  neutrality  code, 
and  the  other  belligerent  may  confiscate. 
In  the  cases  at  bar  the  question  is  in 
different  form,  while  the  principle  is 
identical.  It  concerns  the  furnishing,  fit- 
ting out,  and  arming,  in  a  neutral  juris- 
diction, of  a  vessel  about  to  proceed 
directly  to  the  theater  of  hostilities,  and 
to  engage  in  military  operations.  The 
Hogan,  as  already  concltlded,  was  intended 
for  such  a  purpose,  and  on  receiving  these 
arms  was  intended  to  be  directly  bound 
to  the  waters  of  Hayti.  These  military 
goods  were  not  to  be  taken  to  a  neutral 
port  to  be  sold  in  open  market ;  they  were 
not  for  sale  at  all.     They  were  intended 
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to  be  used  on  that  steam-tug  in  flagrant 
hostilities.  When  they  left  Frazer's  ware- 
house they  ceased  to  be  articles  of  com- 
merce. They  were  no  longer  for  sale. 
They  were  to  be  put  in  a  covert  and  de- 
ceptive manner  upon  a  vessel  at  sea,  and 
to  constitute  her  outfit  for  engaging  in 
hostilities  against  a  state  with  which  the 
United  States  are  at  peace.  It  is  useless 
to  cite'  legal  authorities  on  this  subject. 
The  law  is  in  the  form  of  an  express 
statute.  Its  principles  are  plain  and 
elementary,  and  need  only  to  be  stated 
to  be  comprehended  and  approved.  It  is 
not  denied  by  the  defense  that  these 
munitions  were  intended  to  be  put  upon 
the  Hogan  when  she  should  have  got 
fairly  out  at  sea.  Admitting  that  fact, 
they  deny  that  the  Hogan  was  destined 
to  Marlgoane,  and  insist  that  she  was 
going  on  a  wrecking-expedition  to  raise  a 
steam-ship  from  the  bottom  of  the  harbor 
of  Antonio.  That  pretense  was  rejected 
by  the  court  in  New  York,  and  is  as  em- 
phatically rejected  by  this  court.  The 
Hogan  was  to  go  directly  to  engage  in 
hostilities  in  the  waters  of  Hayti;  and 
these  munitions  were  to  be  put  upon  her 
as  her  military  furniture  and  outfit." 

h.  Attempt  to  Fit  Out  and  Arm 
To  warrant  conviction  for  an  offense 
within  the  provision  of  the  statute  it  is 
not  necessary  for  the  jury  to  find  that 
the  vessel  be  fitted  out  and  completely 
armed  sufiiciently  to  be  prepared  for  war 
or  to  commit  hostilitv.  U.  S.  r.  Quincy, 
(1832)  6  Pet.  445,  S'U.  S.  (L.  ed.)  458, 
in  which  case  it  was  charged  in  the  indict- 
ment that  the  defendant  "  was  knowingly 
concerned  in  the  fitting  out  of  a  certain 
vessel,"  etc.  and  Mr.  Justice  Thompson 
said :  "  But  it  is  said  such  fitting  out 
must  be  of  a  vessel  armed,  and  in  a  condi- 
tion to  commit  hostilities,  otherwise  the 
minor  actor  may  be  guilty  when  the 
greater  would  not.  For  as  to  the  latter 
there  must  be  a  fitting  out  and  arming 
in  order  to  bring  him  within  the  law.  .  .  . 
It  is  true,  that  with  respect  to  those  who 
have  been  denominated  at  the  bar  the  chief 
actors,  the  law  would  seem  to  make  it 
necessary  that  they  should  be  charged 
with  fitting  out  and  arming.  These  words 
may  require  that  both  should  concur; 
and  the  vessel  be  put  in  a  condition  to 
commit  hostilities,  in  order  to  bring  her 
within  the  law.  But  an  attempt  to  fit 
out  and  arm  is  made  an  offense.  This  is 
certainly  doing  something  short  of  a  com- 
plete fitting  out  and  arming.  To  attempt 
to  do  an  act  does  not,  either  in  law  or 
in  common  parlance,  imply  a  completion 
of  the  act,  or  any  definite  progress  to- 
wards it.  Any  effort  or  endeavor  to  effect 
it  will  satisfy  the  terms  of  the  law.  This 
varied  phraseology  in  the  law  was  probably 
employed  with  a  view  to  embrace  all  per- 
sons of  every  description  who  might  be  en- 


gaged, directly  or  indirectly,  in  preparing 
vessels  with  intent  that  they  should  be  em- 
ployed in  committing  hostilities  against 
any  powers  with  whom  the  United  States 
were  at  peace.  Different  degrees  of  crim- 
inality will  necessarily  attach  to  persons 
thus  engaged.  Hence  the  great  latitude 
given  to  the  courts  in  affixing  the  punish- 
ment, viz.,  a  fine  not  more  than  ten 
thousand  dollars,  and  imprisonment  not 
more  than  three  years." 

In  U.  S.  V.  Skinner,  (1818)  1  Brunner 
Col.  Cas.  446,  27  Fed.  Cas.  No.  16,300, 
a  prosecution  before  Mr.  Justice  Living- 
ston for  alleged  violation  of  this  section, 
it  was  said ;  "  The  judge  thought  no 
offense  could  be  committed  against  the 
third  section  of  the  act,  unless  the  vessel 
was  armed,  as  well  as  fitted  out  with 
intent  to  be  employed,  etc.  That  it  does 
not  appear  by  any  part  of  the  act  that 
congress  intended  to  prohibit  the  citizens 
of  the  United  States  from  building  vessels 
and  selling  them  to  either  of  the  belliger- 
ents, so  long  as  they  were  not  armed. 
In  the  case  of  a  principal,  it  was  clearly 
necessary,  by  the  very  terms  of  the  law, 
to  render  him  criminal,  that  the  vcvnael 
should  be  fitted  out  and  armed.  Those, 
therefore,  who  were  knowingly  concerned 
in  the  furnishing,  fitting  out,  or  arming 
of  such  ship  or  vessel,  must  also  be  con- 
sidered as  innocent,  until  an  actual  arma- 
ment took  place,  or  this  absurdity  would 
result,  that  one  man  might  have  a  vessel 
built  and  fitted  out  for  this  purpose  with- 
out being  guilty  of  an  offense,  while  the 
whole  penalty  of  the  law  might  be  in- 
curred by  a  person  who  should  furnish 
her  with  a  single  suit  of  sails,  or  a  cable." 

i.  Act  of  Other  than  Owner 

"  Under  the  third  section  of  the  Act  of 
1818,  under  which  the  libel  in  this  case 
is  filed,  it  is  only  necessary,  in  order  to 
secure  a  condemnation  of  the  vessel,  for 
the  libellants  to  show  that  the  vessel  has 
been  fitted  out  and  armed,  or  been  at- 
tempted to  be  fitted  out  and  armed,  or 
been  furnished,  fitted  out  or  armed,  with 
the  intent  on  the  part  of  any  person  fitting 
out  and  arming  her,  or  attempting  to  fit 
out  and  arm  her,  or  procuring  her  to  be 
fitted  out  and  armed,  or  knowingly  con- 
cerned in  the  furnishing,  fitting  out  or 
farming  of  her,  that  she  should  be  em- 
ployed in  the  service  of  any  foreign  state, 
or  of  any  people,  to  cruise  or  commit  hos- 
tilities against  the  subjects,  citizens  or 
property  of  any  foreign  prince  or  state, 
or  of  any  people  with  whom  the  United 
States  are  at  peace;  that  it  is  not  neces- 
sary for  the  libellants  ...  to  show 
that  the  owner  of  the  vessel  or  his  author- 
ized agent  was  concerned  in  the  co'mmis- 
sion  of  the  prohibited  acts;  but  the  law 
imposes  upon  the  owner  the  necessity  of 
withholding  his  property  from  being  made 
by  any  person  the  in.strument  of  violating 
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the  law;  and  that,  if  the  law  has  heen 
violated,  the  vessel  may  be  forfeited  if  the 
prohibited  acts  have  been  committed  by 
any  person,  whether  the  owner  was  con- 
cerned in  the  violation  of  the  law  or  not." 
The  Meteor,  (1866)  1  Am.  L.  Rec.  401, 
17  Fed.  Gas.  No.  9,498,  reversed  on  other 
groimds  in  (1868)  3  Am.  L.  Rec.  173, 
26  Fed.  Gas.  No.  15,760. 

j.  Commercial  Transactions,  in  General 

''Lawful  traffic  cannot  justly  be  inter- 
fered with  upon  vague  suspicion;  much 
less,  vessels  and  cargoes  condemned.  Gom- 
mercial  transactions  by  neutral  natiouB 
in  contraband  of  war,  according  to  the 
long-established  doctrine  of  thi-s  country, 
it  must  be  remembered,  are  as  legitimate 
and  free  as  traffic  in  any  other  descrip- 
tion of  merchandise,  subject  only  to  the 
risk  of  capture  by  the  belligerents.  A  ves- 
sel, by  merely  engaging  in  bona  fide  con- 
traband trade,  does  not  violate  the  statute, 
or  our  neutral  obligations,  even  if  the 
trade  be  in  armed  vessels.  The  Bermuda, 
[1866]  3  Wall.  514,  551-555  [18  U.  S. 
(L.  ed.)  200];  The  Santissima  Trinidad, 
7  Wheat.  283,  340  [5  U.  S.  (L.  ed.)  454]; 
The  Florida,  4  Ben.  452  [9  Fed.  Gas.  No. 
4,887];  U.  S.  v.  Two  Hundred  and  Four- 
teen Boxes  Arms,  [E.  D.  Va.  1884]  20 
Fed.  [60]  54;  3  Whart.  Intern.  Dig.  509- 
517;  Ex  p.  Ghavasse,  4  De  G.  J.  &  S. 
(Eng.)  655."  Per  Brown,  J.,  in  The 
Carondelet,  (S.  D.  N.  Y.  1889)  37  Fed. 
799.  See  also  cases  cited  in  notes  to  sec- 
tion 9,  supra,  p.  425,  under  the  sidehead 
Commerce  in  contraband  goods. 

k.  Sale  of  Vessel 

''The  sale  of  a  fully  armed  vessel  of 
war  in  the  United  States  to  a  belligerent 
government,  or  to  a  subject  or  citizen  of 
each  government,  may  be,  as  a  naked  act, 
lawful  and  no  offense  against  the  law  of 
nations  or  the  statutory  law  of  the  United 
States;  but,  if  such  vessel  passes  virtu- 
ally, and  to  all  practical  intents  and  pur- 
poiKs,  in  the  United  States,  into  the  conr 
trol  of  the  belligerent  power,  or  of  its 
subject  or  citizen,  with  the  intent  on  the 
part  of  those  concerned  in  putting  the 
vessel  under  such  control  that  «he  shall 
be  employed  in  the  service  of  the  belliger- 
ent power,  to  cruise  or  commit  hostilities 
against  the  subjects,  citizens  or  property 
of  a  power  at  war  with  such  belligerent 
and  at  peace  with  the  United  Stat^,  the 
neutrality  of  the  United  States  is  com- 
promised, and  the  neutrality  law  ai  the 
United  States  is  violated."  The  Meteor, 
(1866)  1  Am.  L.  Rev.  401,  17  Fed.  Gas. 
^0.  9,498,  reversed  on  other  grounds  in 
(1868)  3  Am.  L.  Rev.  173,  26  Fed.  Ca». 
No.  15,760. 

In  U.  8.  r.  The  Meteor,  (1868)  3  Am. 
I'-  Rev.  173,  26  Fed.  Cas.  No.  15,760,  a 
decree  of  the  District  Court    (in    (1866) 


1  Am.  L.  Rev.  401,  17  Fed.  Gas.  No. 
9,498,  cited  in  the  last  preceding  para- 
graph), forfeiting  a  vessel  was  reversed 
on  appeal  by  the  Circuit  Court,  because 
the  latter  court  was  *^  not  satisfied  that 
a  case  is  made  out,  upon  the  proofs,  of 
a  violation  of  the  neutrality  laws  of  the 
United  Statee."  Mr.  Justice  Nelson  said: 
"  1.  Although  negotiations  were  com- 
menced and  carri^  on  between  the  own- 
ers of  the  Meteor  and  agents  of  the  gov- 
ernment of  Chili  for  the  sale  of  her  to 
the  latter,  with  the  knowledge  that  she 
would  be  employed  against  the  govern- 
ment of  Spain,  with  which  Chili  was  at 
war,  yet  these  negotiations  failed,  and 
came  to  an  end,  from  the  ina;bility  of  the 
agents  to  raise  the  amount  of  "Uie  pur- 
chase money  demanded;  and  if  the  sale 
of  the  vessel  in  its  then  condition  and 
equipment,  to  the  Chilian  government, 
would  have  been  a  violation  of  our  neu- 
trality lanvs,  of  which  it  is  unnecessary 
to  express  any  opinion,  the  termination 
of  the  negotiation  put  an  end  to  this 
ground  of  complaint. 

"2.  The  furnishing  of  the  vessel  with 
coal  and  provisions  for  a  voyage  to  Pana- 
ma or  some  other  port  of  South  America, 
and  the  purpose  of  the  owners  to  send  her 
thither,  m  our  judgment,  was  not  in  pur- 
suance of  an  agreement  or  undereitanding 
with  the  agents  of  the  Chilian  govern- 
ment, but  for  the  purpose  and  design  of 
finding  a  market  for  her;  ^d  that  the 
owners  were  free  to  sell  her  on  her  ar- 
rival there  to  the  government  of  Chili,  or 
of  Spain,  or  of  any  other  government  or 
person  with  whom  they  might  be  able  to 
negotiate  a  sale. 

''3.  The  witnesses  chiefly  relied  on  to 
implicate  the  owners  in  the  negotiation 
witth  the  agents  of  the  Chilian  government, 
with  a  view  and  intent  of  fitting  out  and 
equipping  the  vessel  to  be  employed  in 
the  war  with  Spain,  are  persons  who  had 
volunteered  to  negotiate  on  behalf  of  the 
agents  with  the  owners  in  expectation 
of  large  commissions  in  the  event  of  a 
sale,  or  persons  in  expectation  of  em- 
ployment in  some  situation  in  the  com- 
mand of  the  vessel,  and  very  clearly 
manifest  their  disappointment  and  cha- 
grin at  the  failure  of  the  negotiaiions, 
and  whose  testimony  is  to  be  examined 
with  considerable  distrust  and  suspicion." 
As  to  the  weight  of  testimony  of  "  wit- 
nesses with  a  grievance,"  and  as  to  "  pro- 
clivities of  biased  witnesses,"  see  respec- 
tively, Moore  on  Facts,  §§  114,  1096. 

"Althougl^  the  sale  is  made  abroad,  if 
the  vessels  were  equipped  by  American 
citizens  within  the  United  States  for  bel- 
ligerent purposes,  and  for  a  nation  bel- 
ligerent to  another  with  which  ours  is  at 
peace,  knowing  the  purposes  for  which 
they  are  to  l^  employed,  it  is  insisted 
that  the  equipping  is  repugnant  to  the 
law  of  1818."  Violation  of  Nerutrality 
Act,  (1842)  3  Op.  Atty.-Gen.  741. 
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\^'ll€re  the  vessels,  are  not  deli\'«r€d  nor 
the  property  changed  within  the  limits  of 
the  United  States,  but  they  are  sent  out 
of  port  under  control  of  American  cuti- 
zens  unarmed,  every  possible  precaution 
being  taken  to  insure  pacific  conduct  upon 
high  seas,  the  prohibition  of  the  statute 
does  not  apply,  unless  the  person  selling 
the  vessels  had  knowledge  at  the  time 
of  the  sale  that  the  vessels  were  intended 
for  belligerent  purposes  and  equipped 
them  with  that  intent.  Violation  of  Neu- 
trality Act.   (1842)   3  Op.  Atty.-Gen.  741. 

*'A11  trading  with  a  belligerent  in  ships 
of  war  already  equipped  for  service  is 
repugnant  to  the  settled  policy  of  the 
United  States,  and  to  the  solemn  declara- 
tion of  Congress  in  the  Act  of  1818."  Vi- 
olation of  Neutrality  Act,  (1842)  3  Op. 
Atty.-Gen.  741. 

The  statute  haa,  however,  no  applica- 
tion in  the  case  of  a  purchase  of  a  war 
vessel  by  a  recognized  governmeht  with 
which  the  United  States  are  at  peace,  for 
the  purpose  of  enforcing  its  own  recog- 
nized authority  within  its  own  dominions, 
to  aid  that  government  in  suppression  of 
insurrection  or  rebellion,  the  insurgent 
faction  not  having  been  recognized  by  the 
United  States.  Neutrality  Act,  (1869) 
13  Op.  Atty.-Gen.  177. 

Where  an  American  ship  was  fitted  out, 
armed,  and  commissioned  in  violation  of 
this  section,  but  was  afterward  stripped 
and  dismai^bled  and  her  American  regis- 
try was  canceled,  and  she  was  sold  to  an 
alien,  her  subsequent  proceedings  as  an 
unarmed  ship,  in  no  manner  equipped  for 
war,  did  not  constitute  a  violation  of  the 
statute.  Williamson  v.  The  Betsey, 
(1795)  Bee  Adm.  67,  30  Fed.  Cas.  Ko. 
17,750. 

Sale  to  foreign  belligerent  not  com- 
pleted.— Although  negotiations  were  com- 
menced and  carried  on  between  the  own- 
ers of  the  vessel  and  the  agents  of  a  for- 
eign government  for  the  sale  of  the  ves- 
sel to  the  latter,  with  the  knowledge  thstt 
she  would  be  liable  to  be  used  against  an- 
other government  with  which  the  purchas- 
ing government  was  at  war,  yet  where  the 
negotiation  terminates  in  a  failure  to  com- 
plete the  sale  the  vessel  does  not  become 
liable  to  forfeiture.  U.  S.  v.  The  Meteor, 
(1868)  3  Am.  L.  Rev.  173,  26  Fed.  Cas. 
No.  15,760,  reversing  (1866)  1  Am.  L. 
Rev.  401,  17  Fed.  Cas.  No.  9,498. 

1.   Equipping   for   Sale   in    Foreign   Port 

The  equipping  of  a  vessel  for  the  pur- 
pose of  eending  her  to  a  foreign  port  and 
there  finding  a  market  for  her  does  not 
render  the  owners  liable  under  the  statute 
even  though  it  was  their  intention  to  sell 
her  at  that  port  to  a  belligerent  govern- 
ment. U.  S.  V.  The  Meteor,  (1868)  3  Am. 
L.  Rev.  173,  26  Fed.  Can.  No.  15,760,  re- 
versing (1866)  1  Am.  Li  Rev.  401,  17  Fed. 
Ca».  No.  9,498. 


m.  Trade  in  Contraband  Goods 

See  also  notto  to  section  9,  supra,  at 
p.  425,  and  notes  to  section  13,  infra,  at 
p.  470. 

Arms  and  ammunition. — The  act  of  a 
person  in  causing  arms  and  ammunition 
to  be  placed  on  board  of  a  vessel  with 
the  intention  that  she  should  transport 
them  to  another  country  for  the  use  of 
an  insurrectionary  faction  there  does  not 
constitute  the  fitting  out,  arming,  or  fur- 
nishing of  the  vesjsel  with  the  intent  that 
she  should  be  em-ployed  to  cruise  or  com- 
mit hostilities  in  the  service  of  the  insur- 
rectionary party  against  the  government 
of  such  countrv.  L'.  S.  v.  Trumbull,  (S. 
D.  Cal.  189.1)  48  Fed.  99. 

A  vessel  by  merely  engaging  in  bona 
fide  trade  in  arms  and  ammunition  does 
not  violate  the  statute.  The  Carondelet,' 
(S.  D.  N.  Y.  1889)  37  Fed.  799. 

Wliere  a  bona  fide  delii»ry  of  goods 
shipped  by  the  vessel  ie  the  sole  design  of 
the  owner  and  shipper,  the  adventure  is 
commercial  only,  and  there  is  no  viola- 
tion of  the  statute  whether  the  articles 
are  contraband,  or  are  vessels  armed  or 
unarmed.  The  Carondelet,  (S.  D.  N.  Y. 
1889)  37  Fed.  799. 

In  The  vSteam«hip  Florida,  (1871)  4 
Ben.  452,  9  Fed.  Cas.  No.  4,887,  where  a 
libel  was  dismiesed,  Blatchford,  J.,  after 
premising  that  a  vessel  fitted  out  to  run 
a  blockade,  with  a  cargo  of  munitions  of 
war,  is  not  necessarily  fitted  out,  within 
the  meaning  of  the  statute,  to  commit  hos- 
tilities'against  the  country  whose  forces 
have  instituted  the  blockade,  satd,  in 
respect  of  the  instant  caae :  "  To  land  a 
cargo  contraband  of  war  on  the  shore  of 
the  country  of  one  belligerent,  at  a  point 
not  blockaded,  is  no  different  an  act  in 
its  quality  of  being  an  act  of  hostility 
against  the  other  belligerent,  from  the 
running  of  such  a  cargo  through  a  block- 
ade into  a  blockaded  port;  and  the  latter 
act  is  no  act  of  hostility  against  the 
blockading  power." 

In  the  Citv  of  Mexico,  (S.  D.  N.  Y. 
1885)  24  Fed!!  33,  the  court  said:  "It  i« 
impossible,  however,  to  hold,  in  this  case, 
that  the  C^ity  of  Mexico  was  in  the  em- 
ploy of  the  insurgent  government  or  in 
its  possession.  She  was  never  out  of  the 
possession  of  the  Provincial  Steam-boat 
Company,  her  owners.  She  was  not  char- 
tered to' the  insurgent  government,  nor  to 
any  of  its  representatives,  but  to  Mr. 
Triana,  a  merchant  of  this  city;  and  the 
charter  itself  was  but  a  charter  of  af- 
freightment for  an  outward  vo3Wige,  and 
was  manifestly  for  no  other  purpose  than 
a  commercial  venture  to  carry  these  mili- 
tary supplies  to  Savanilla,  for  the  ulti- 
mate use,  it  may  be  conceded,  of  the  in- 
surgent government,  and  thence  to  pro- 
ceed to  Bocas  del  Tore,  to  obtain  cargo 
for  her  return  voyage.  But  even  if  Perez 
&  Co.  were  to  be  ignored,  and  the  charter 
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were  treftted  as  a  charter  for  the  delivery 
of  the  supplies  directly  to  the  insurgent 
govemmeot,  it  would  have  been  none  the 
k88  a  commercial  venture  only,  ihe  law 
of  nations  does  not  prohibit  the  citizens  of 
neutral  states  from  carrying  supplies, 
even  contraband  of  war.  to  either  bel- 
ligerent; although  those  that  engage  in 
it  run  the  risk  of  search,  capture,  and  con- 
fiscation. Neither  our  laws,  nor  our 
treaties  forbid  sucli  traffic.  .  .  .  The  pro- 
mions  of  section  6283,  and  of  neutrality 
act  of  1818,  are  not  directed  against  com- 
mercial adventures,  nor  against  peaceable 
aid,  however  important,  rendered  by  our 
citizens  to  either  belligerent,  so  long  as 
such  aid  arises  indirectly  only  through 
oomnercial  dealings,  and  in  the  ordinary 
channels  of  trade.  The  statute  is  directs! 
iolely  against  warlike  enterprises.  It 
does  not  forbid  giving  aid  and  comfort 
to  either  belligerent.  Had  that  been  its 
design  it  would  have  been  expressed.  Its 
language  is:  *To  cruise  or  commit  hos- 
tilities against  the  subjects,  citizens,  or 
property,*  etc.  This  plainly  means  acts 
of  force,  injury,  or  destruction,  that  are 
of  a  warlike  character,  as  distinguished 
from  the  peaceable  interchanges  of  com- 
merce, which,  however  much  they  may  in- 
directly aid  a  belligerent,  involve  no  hos- 
tilities committed  or  participated  in  by 
the  ship  herself.  If  a  vessel  should  en- 
gage to  take  part  as  a  transport  in  a 
hostile  expedition,  she  might  be  held  to  be 
involved  in  the  general  design  of  the  ex- 
pedition, and  in  the  intent  to  commit 
hostilities.  But  no  intent  of  that  kind 
18  possibly  attributable  to  the  City  of 
Mexico  on  fitting  out  from  New  York. 
And  it  is  this  '  Ixed  intent  *  on  her  de- 
parture from  this  country  that  is  alone 
material.  Her  designs  were  purely  peace- 
ful." 

"Proof  that  a  vessel  transported  from 
AspinwaJl  to  the  coast  of  Cuba  men,  arms, 
and  munitions  of  war,  destined  to  aid  the 
Cuban  insurgents,  is  insufficient,  by  itself, 
to  warrant  proceedings  against  such  ves- 
sel for  Tolation  of  the  neutrality  law  of 
the  United  States."  Neutrality  Law, 
(1871)  13  Op.  Atty.-Gen.  541. 

Transportation  of  equipment  to  offend- 
ing vessel — The  use  of  a  vessel  for  the 
purpose  of  transporting  arms  and  muni- 
tions of  war  for  the  purpose  of  fitting  out 
and  arming  such  warships  to  cruise  and 
commit  hostilities  within  the  prohibition 
of  the  statute  does  not  render  the  vessel 
transporting  such  supplies  to  the  warship 
liable  to  forfeiture  under  this  statute, 
even  though  the  warship  is  liable  thereto. 
The  Robert  and  Minnie,  (S.  D.  Cal.  1891) 
47  Fed,  84. 

The  employment  of  secrecy  and  decep- 
tion in  shipping  arms  and  ammunition 
for  the  use  of  an  insurrectionary  party 
in  a  foreign  country  does  not  bring  the 
case  within  the  provisions  of  the  statute. 


U.  S.  f.  TrumbuU,   (S.  B.  Cal.  1891)   48 
Fed.  99. 

n.  Transportation  of  Men 

See  also  this  heading  in  notes  to  sec.  13, 
infra,  at  p.  470,  and  the  heading  Trans- 
portation of  men  and  arms  on  the  same 
page. 

"  Nor  is  it  an  offense  under  the  neu- 
trality laws  to  transport  imassociated  per- 
sons from  the  United  States  to  a  foreign 
country,  although  they  have  a  known  in- 
tent to  enlist  in  foreign  armies,  or  to 
transport  such  persons,  so  intending  to 
enlist,  and  munitions  of  war,  in  the  same* 
ship.**  The  Laurada,  (C.  C.  Del.  1898) 
85  Fed.  760. 

Z.  Intent    to   Violate  Statute 
a.  Intent  Essential 

The  intent  described  in  this  statute  is  a 
necessary  ingredient  of  the  offenses  cre- 
ated, in  the  absence  of  which  no  crime 
is  committed,  nor  any  forfeiture  incurred. 
The  Itata,  (C.  C.  A.  9th  Cir.  1893)  66 
Fed.  506,  15  U.  S.  App.  1,  5  C.  C.  A. 
608;  The  Conserva,  (E.  D.  N.  Y.  1889) 
38  Fed.  431. 

To  render  the  vessel  liable  to  forfeiture 
there  must  either  be*  an  intent  that  she 
should  cruise  or  an  intent  that  she  should 
commit  hostilities.  The  Laurada,  (D.  C. 
Del.  1898)  85  Fed.  760. 

The  mere  fitting  out  and  arming  of  a 
vessel  at  a  port  of  the  United  States  is 
not  unlawful  under  this  statute  unless  it 
is  coupled  with  specified  intents  or  pur- 
poses, one  of  which  is  that  the  vessel, 
after  being  so  fitted  out  and  armed,  "  shall 
be  employed  ...  to  cruise  or  commit 
hostilities  against  the  subjects,  citizens,  or 
property  "  of  a  foreign  prince,  state,  col- 
ony, district,  or  people.  The  Itata,  (C.  C. 
A.  8tn  Cir.  1893)  56  Fed.  605,  15  U.  S. 
App.  1,  6  O.  C.  A.  608. 

"  The  intent  is,  under  the  third  section, 
the  thing  which  marks  the  offense.  If  the 
prohibited  intent  does  not  exist,  a  citizen 
of  the  United  States  may  not  only  sdl 
a  fully  armed  vessel  in  a  port  of  the 
United  States  to  a  belligerent  power,  or 
to  a  subject  or  citizen  of  such  power,  but 
may  also  send  a  fully  armed  vessel  to  a 
foreign  port  for  sale  as  a  purely  com- 
mercial adventure."  The  Meteor,  (1866) 
1  Am.  L.  Rev.  401,  17  Fed.  Cas.  No.  9,498, 
reversed  on  other  grounds  in  (1868)  3 
Am.  L.  Rev..  173,  26  Fed.  Cas.  No.  15,760. 

b.  Knowledge  Without  Intent. 

Knowledge  without  intent  not  sufficient. 
— A  knowledge  on  the  part  of  a  person 
fitting  out  a  vessel  that  it  was  capable  of 
being  converted  into  a  gunboat  before  its 
arrival  at  the  port  to  which  it  was  des- 
tined does  not  constitute  a  case  for  the 
application  of  the  statute.  Nor  does  the 
fact   that   a  suspicion   is  entertained   by 
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such  person  that  the  government  purehas- 
ine  the  vessel  intends  to  use  it  against 
other  parties,  in  violation  of  the  neu- 
trality laws  render  the  vessel  liable  to 
condemnation  under  the  statute.  The 
Conserva,  (E.  D.  N.  Y.  1889)  38  Fed.  431, 
where  Benedict,  J,,  said :  "  Whatever  was 
done  within  the  limits  of  the  United 
States  in  fitting  out  or  dispatcliinff  the 
vessel  must,  upon  the  evidenK'e,  be  found 
to  hai^e  been  done  with  this  intent  and 
no  other,  namely,  that  the  vessel  should 
go  direct  from  New  York  to  .Samana; 
that  there  her  voyage  was  to  end,  the  crew 
.to  be  dismissed,  and  the  vessel  then  passed 
from  the  hands  of  those  who  fitted  her 
out  into  the  hands  of  the  government  of 
the  Dominican  republic.  When  so  deliv- 
ered she  would  be  capable  indeed  of  being 
employed  thereafter  by  the  government 
of  the  Dominican  republic  as  it  s-iight 
deem  fit,  but  there  was  no  intent  what- 
ever on  the  part  of  those  who  fittted  her 
out  in  New  York  that  she  was  to  be  em- 
ployed thereafter  in  any  capacity  wliat- 
ever.  That  such  was  in  truth  and  in 
fact  the  voyage  for  which  she  was  fitted 
out,  and  on  which  she  sailed,  is  placed  be- 
yond dispute  by  the  testimony  in  the  case 
of  The  Carondelet,  [S.  D.  N.  Y.  1889]  37 
Fed.  799,  ( a  case  lately  tried  before  Judge 
Brown  in  the  Southern  district  of  New 
York)  which  testimony  has  been  read  in 
this  case  by  consent.  .  .  .  The  case  of  a 
vessel  fitted  out  in  New  York  to  issue 
thence  for  the  purpose  of  being  armed  at 
sea,  and  then  proceeding  upon  a  hostile 
cruise,  is  not  before  the  court.  The  case 
in  hand  is  simply  the  adventure  of  fitting 
out  within  the  limits  of  the  United  States, 
and  sending  thence  to  the  port  of  Samana, 
for  the  sole  purpose  of  a  delivery  there 
to  the  government  of  the  Dominican  re- 
public, a  vessel  capable  of  being  converted 
there  into  a  gunboat.  Suoh  an  ad^^nture 
is,  in  my  opinion,  a  commercial  adven- 
ture not  prohibited  by  the  statutes  of  the 
United  States.  It  is,  of  course,  true  that 
the  fitters  out  of  this  vessel  acted  with 
knowledge  tha/t  she  was  capable  of  being 
convert^  into  a  gunboat  in  Samana.  No 
doubt  they  understood  that  she  would  be 
so  converted  upon  her  arrival  there.  But 
there  is  no  proof  that  they  knew,  nor  is 
it  seen  how  thev  could  know,  to  what  serv- 
ice  she  would  be  put  by  the  Dominican  re- 
public after  her  conversion  into  a  gun- 
boat at  Samana." 

c.  Place  of  Forming 

Within  United  States  territory  or  juris- 
diction.—  If  the  intent  to  cruise  or  com- 
mit hosFtilities  is  not  formed  within  the 
limiitfi  of  the  United  States,  but  only  be- 
yond them,  there  is  no  offense  imder  the 
section  and  there  can  be  no  forfeiture. 
The  Laurada,  (D.  G.  Del.  1898)  85  Fed. 
760,  affirmed  (C.  C.  A.  3d  Cir.  nM)0)  98 
Fed.   983,    39    C.    C.    A.    374,   where   the 


court  said :  "  The  intent  which,  is  de- 
nounced by  the  section  is  one  which  is 
fixed,  absolute   and   unconditional." 

In  U.  S.  V.  Quincy,  (1832)  6  Pet.  446, 
8  U.  S.  (L.  ed.)  458,  wh^e  defendant 
was  on  trial  under  an  indictmeibt  for  be- 
in^  "  concerned  in  the  fitting  out  of  a  cer- 
tarn  vessel  .  .  .  with  intent,"  etc.,  the 
court  said :  ''  The  second  and  third  in- 
structions asked  on  the  part  of  the  de- 
fendant, were:  That  if  the  jury  believe, 
that  when  the  Bolivar  was  fitted  and 
equipped  ajt  Baltimore,  the  owner  and 
equipper  intended  to  go  to  the  West  In- 
dies in  search  of  funds  with  which  to 
arm  and  equip  the  said  vessel,  and  had 
no  present  intention  of  using  or  employ- 
ing the  said  vessel  as  a  privateer,  but  in- 
tended, when  he  equipped  her,  to  go  to 
the  West  Indies  to  endeavor  to  raise  fiunds 
to  prepare  her  for  a  cruise ;  then  the  de- 
fendant is  not  grulity.  Or,  if  the  jury 
believe  that  when  the  Bolivar  wae 
equipped  at  Baltimore,  and  when  she  left 
the  United  States,  ^he  equipper  had  no 
fixed  intention  to  employ  her  as  a  pri- 
vateer, but  had  a  wish  so  to  employ  her, 
the  fulfillment  of  which  wish  depended  on 
his  ability  to  obtain  fundus  in  the  W^est 
Indies,  for  the  purpose  of  arming  and 
preparing  her  for  war;  then  the  defend- 
ant is  not  guilty.  We  think  these  instruc- 
tions ou^ht  to  be  given.  The  offense  con- 
sists principally  in  the  intention  with 
which  the  preparations  were  made.  These 
preparations,  according  to  the  very  terms 
of  the  act,  mu«t  be  made  within  the  limr 
its  of  the  United  States;  and  it  is  equally 
necessary  thai  the  intention  with  respect 
to  the  employment  of  the  ve^<iel  should 
be  formed  before  she  leaves  the  United 
States.  And  this  must  be  a  fixed  inten- 
tion; not  conditional  or  contingent,  de- 
pending on  some  future  arrangements. 
This  intention  is  a  question  belonging  ex- 
clusively lo  the  jury  to  decide.  It  is  the 
material  point  on  which  the  legality  or 
criminality  of  the  act  must  turn;  and  de- 
cides whether  the  adventure  is  of  a  com- 
mercial or  warlike  character.  The  law 
does  not  prohibit  armed  vessels  belonging 
to  citizens  of  the  United  States  from  sail- 
ing out  of  our  ports;  it  only  requires  the 
owners  to  give  security  (as  was  done  in 
the  present  case)  that  such  vessels  shall 
not  be  employed  by  them  to  commit  hos- 
tilities against  foreign  powers  at  peace 
with  the  United  States.  The  collectors 
are  not  authorized  to  detain  vessels,  al- 
though manifestly  builft  for  warlike  pur- 
poses and  about  to  depart  from  the  United 
States,  unless  circumstances  shall  render 
it  probable  that  such  vessels  are  intended 
to  be  employed  by  the  owners  to  commit 
hostilities  against  some  foreign  power  at 
peace  with  the  United  States.  All  the 
latitude,  therefore,  necessary  fof  commer- 
cial purposes,  is  given  to  our  citizens; 
and  they  are  restrained  only  from  such 
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acts  as  are  calculated  to  involve  the  coun- 
try in  war.** 

Acts  done  in  pursuance  of  an  intent 
not  formed  until  after  the  vessel  has  left 
the  limits  of  the  United  States  do  not 
come  within  the  provision  of  the  statute. 
The  Lauralia,  (C.  C.  A.  3d  Cir.  1000) 
98  Fed.  983,  39  C.  C.  A  374. 

,     d.  Intent    Contingent   on    War    with 
United  States 

In  Moodie  t\  The  Ship  Alfred,  (1796)  3 
Dall.  307,  1  U.  S.  (L.  ed.)  614,  there  was 
held  to  be  no  violation  of  the  statute 
where  it  appeared  that  the  privateer, 
which  took  the  British  prize  in  question, 
had  been  built  in  New  York,  with  the 
express  view  of  being  employed  as  a  priva- 
teer, in  case  the  then  existing  controversy 
between  Great  Britain  and  the  United 
States  should  terminate  in  war;  that 
some  of  her  equipments  were  calculated 
for  war,  though  they* were  also  frequently 
used  by  merchant  ships; —  that  the  priva- 
teer was  sent  to  Charleston,  where  she 
was  sold  to  a  French  citizen; — that  she 
was  carried  bv  him  to  a  French  island, 
where  she  was  completely  armed  and 
equipped,  and  furnished  with  a  commis- 
sion;—  and  that  she  afterwards  sailed  on 
a  cruise  during  which  the  prize  was  taken, 
and  sent  into  Charleston.  The  court  over- 
ruled the  contention  that  this  was  an 
original  construction  or  outfit. 

e.  No  Degrees  of  Intent 

''The  Act  makes  no  distinction  between 
the  degrees  of  intent  with  which  a  vessel 
shall  be  fitted  out;  any  intent  to  commit 
hostilities  against  a  nation  with  which 
the  nation  fitting  her  out  is  at  war,  is 
within  its  prohibitions.'*  Violation  of 
Neutrality  Act,  (1849)  &  Op.  Atty.-Gen. 
92. 

f.  Intent  to  Fit  Out  Subsequently 

It  is  not  necessary  that  the  vessel  be 
armed  or  manned  for  the  purpose  of  com- 
mitting hostilities  before  leaving  the 
United  States  if  it  is  the  intention  that 
she  shall  be  so  fitted  subsequently.  The 
City  of  Mexico,  (S.  D.  Fla.  1886)  28 
Fed.  148. 

g.  Execution  of  Intent  Not  Essential 

If  the  defendant  is  knowingly  concerned 
in  fitting  out  a  vessel  within  the  limits 
of  the  United  States,  with  the  intent  that 
she. shall  be  employed  to  commit  hostili- 
ties against  some  foreign  power  at  peace 
with  the  United  States,  the  fact  that  its 
intention  is  defeated  by  subsequent  events 
does  not  purge  the  ofifense  which  was  pre^ 
vioutily  consummated.  It  is  not  necessary 
that  the  intention  should  be  carried  into 
execution     in     order     to     constitute    the 


offense.     U.  S.  v.  Quincy,   (1832)   6  Pet. 
445,  8  U.  S.   (L.  ed.)   458. 

h.  What  Constitutes  "  Hostilities  " 

"The  term  'hostiUties'  is  certainly 
not  expressly  limited  in  its  scope  by  th6 
section  to  strictly  maritime  warfare,  and 
may  include  all  hostilities  for  which  a 
vessel  is  adapted.  A  vessel,  whether 
armed  or  unarmed,  is  in  and  by  itself 
a  harmless  thing.  It  is  the  use  for  which 
she  is  intended  or  to  which  she  is  put 
that  determines  whether  she  is  an  instru- 
ment of  hostility.  It  can  be  of  but  little 
importance  whether,  on  the  one  hand,  she 
carries  guns  suitable  for  naval  engage- 
ments or  the  bombardment  of  fortresses, 
or,  on  the  other,  has  her  crew  armed  with 
rifies  and  ammunition  to  effect  a  hostile 
and  violent  landing  of  a  military  expedi- 
tion. In  either  case  human  agency  con- 
verts the  otherwise  harmless  thing  into 
an  engine  of  war."  The  Laurada,  (D.  C. 
Del.  1898)  85  Fed.  760. 

Even  if  the  landing  by  a  vessel  of  a 
military  expedition  on  the  territory  of  a 
friendly  power  constitutes  hostilities 
within  the  meaning  of  the  statute,  the 
furni.shing  of  the  vessel  with  the  intentj 
within  the  limits  of  the  United  States, 
that  it  should  be  the  instrument  to  effect 
such  a  landing  is  necessary  to  constitute 
an  offense.  The  Laurada,  (D.  C.  Del. 
1898)   85  Fed.  760. 

"  When  it  is  intended  that  a  vessel  shall 
herself  be  part  and  portion  of  a  hostile 
expedition;  that  she  shall  carry  troops, 
not  for  the  purpose  of  making  quiet  and 
unoppos^  landing,  and  leaving  them  to 
take  the  risk  of  war  subsequently,  but 
making  for  them,  or  with  them,  if  found 
necessary,  a  forcible  and  hostile  landings 
standing  ready  to  put  them  on  shore,  or 
rectiive  them  on  board  defeated ;  to  convey 
and  furnish  them  with  arms,  ammunition, 
and  stores;  to  act  as  a  base  of  supplies 
and  operations,  ready  to  assist  in  commit- 
ting any  hostile  acts  that  can  be  completed 
by  armed  men,  she  sharing  all  chances  of 
success  or  defeat,  and  under  the  direct 
orders  and  control  of  the  commander  of 
a  hostile  expedition, —  it  cannot  be  ad- 
mitted that  her  acts  would  be  anything 
but  hostilities.  A  vessel  is  a  passfive  in- 
strument, and  is  but  made  the  means  of 
success;  and  it  matters  but  little,  in  the 
effect  of  her  hostilities,  whether  she  throw 
shot  and  shell  from  her  ports,  or  dispatch 
boat-loads  of  armed  men  from  her  gang- 
ways." The  City  of  Mexico,  (S.  D.  Fla. 
1886)   28  Fed.  148. 

i.  Evidence 

In  a  proceeding  for  the  forfeiture  of  a 
vessel  under  this  statute,  while  the  offense 
depends  to  a  great  extent  upon  the  prepar- 
ations made  on  board  the  vessel  while 
within  the  limits  of  the  United  States, 
it  is  also  proper  to  consider  what  prepara- 
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tions  were  made  and  what  acts  were  done 
prior  to  her  arrival  within  the  limits  of 
the  United  States,  and  her  conduct  and 
the  conduct  of  those  having  her  in  charge 
after  she  departed  from  the  jurisdic- 
tion of  the  United  States,  for  the  pur- 
pose of  explaining  or  ascertaining  the  ob- 
ject which  she  had  in  view  in  coming 
within  the  limits  of  the  United  States. 
Her  guilt  or  innocence  must  be  deter- 
mined, however,  by  the  acts  performed  and 
the  purpose  she  had  in  view  while  within 
the  limits  of  the  United  States.  The 
Itata,  (C.  C.  A.  9th  Cir.  1893)  56  Fed. 
605,  15  U.  S.  App.  I,  5  C.  C.  A.  608. 

In  U.  S.  V.  Two  Hundred  and  Fourteen 
Boxes  of  Arms,  etc.,    (E.   D.   Va.    1884) 
20  Fed.  50,  the  court  said:     "It  will  not 
do  in  an  admiralty  court,  accustomed  to 
the  trial  of  wrecking  and  salvage  cases, 
to  insist  that  a  sensible  man  would  con- 
tent  himself   with    purchasing    4   single 
steam-tug    (an   instrument  of  most  sub- 
ordinate utility  in  such  an  enterprise)  in 
the  expectation  of  raising  with  it  an  ocean 
steamship  from  the  bottom  of  a  harbor. 
Sunken  vessels  are  not  raised  by  steam- 
tugs.     All  the  apparatus  of  professional 
wreckers  is  required  for  the  purpose.     A 
court  will  generally  make  charitable  pre- 
sumptions  in   favor   of   accused   persons, 
where  there  is  a  question  of  forfeiture, 
but  I  find  myself  unable  to  accept  the  pre- 
sumption that  a  steam-tug  was  bought  in 
New  York  at  a  cost  of  $12,000  for  the 
purpose  of  raising  a  steam-ship  from  the 
bottom  of  the  harbor  of  Antonio,  Jamaica, 
which  cost  only  £500,  and  was  to  be  sent 
out  for  that  purpose  without  a  particle 
of  wrecking  apparatus  on  board,  except 
some  sort  of  windlass,  but  loaded  down 
with  military  guns  and  ammunition.    The 
Hogan  bore  less  than  two  feet  of  free- 
board.    A  cargo  of  20  or  30  tons,  which 
was  the  weight  of  these  munitions,  would 
have   put   down   her   deck   to   within    12 
inches  of  the  water.     Even  on  a  smooth 
July  sea,  a  voyage  to  the  West  Indies 
would  have  been  a  desperate  commercial 
venture,  and  yet  we  hear  nothing  of  in- 
surance either  upon  vessel  or  cargo.    Com- 
mercially, the  enterprise  would  have  been 
reckless.     As  a  military  venture,  it  was 
no   more   desperate   than   military   raids 
usually  are,  especially  upon  the  high  seas. 
In  short,  it  is  impossible  to  road  the  evi- 
dence in  these  cases,  in  a  judicial  spirit, 
without   being   impressed   with    the   irre- 
sistible  conviction   that   the   Hogan    was 
bought  and  prepared  in  New  York  for  the 
purpose  of  being  sent  directly  to  Hayti, 
with  cannons,  gun-carriages,  small-arms, 
ammunition,  and  powder,  which  were  to 
be  taken  on  board  at  some  point  on  the 
coast  from   some  other  vessel,  and  with 
this  armament  was  intended  to  be  used 
aa  a  gun-boat  in  the  waters  of  Hayti,  in 
aid  of  the  insurrectionists  of  that  island, 
against  that  republic' 
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III.  "  Prince,"  "  State,'*  "  CioLoirT,  Dra- 
TBicT,  OB  People,"  Etc. 

See  cases  cited  under  this  heading  in 
notes  to  sfec.  9,  supra^  at  p.  425,  and  in 
no^es  to  sec.  14,  infra,  at  p.  476. 

Recognixed  or  unrecognized. — ^The  worde 
of  the  Act  "  colony,  district,  or  people  " 
are  not  to  be  construed  as  referring  solely 
to    communities   whose    belligerency    has 
been    recognized.     The   insertion   of    the 
words  "  district  or  people  "  in  the  amend-  * 
ment   to   the   original   Act   must   be   at- 
tributed to  the  intention  to  include  bodies 
laying  claim  to  the  rights  of  sovereignty 
whether  recognized  or  unrecognized.    The 
Three   Friends,    (1897)    166   U.   S.   1,   17 
S.  Ct.  495,  41  U.  S.   (L.  ed.)   897.    Prior 
to  the  foregoing  ruling  it  had  been  said 
in  one  of  the  lower  federal  courts :    "  Does 
section  5283  of  the  Revised  Statutes  apply 
t9  any  people  whom  it  is  optional  with 
the   United   States   to   treat   as  pirates? 
That    section    is    found    in    the    chapter 
headed  *  Neutrality,'  and  it  was  carried 
into  the  Revised  Statutes,  and  was  orig- 
inally enacted  in  furtherance  of  the  obliga- 
tions of  the   nation   as  a  neutral.     The 
very  idea  of  neutrality  imports  that  the 
neutral  will  treat  each  contending  party 
alike;    that   It  will   accord   no   right   or 
privilege  to  one  that  it  withholds  from 
the  other,  and  will  withhold  none  from 
one  that  it  accords  to  the  other.    In  the 
case  of  U.   S.   v.  Quincy,   [1832]    6  Pet. 
445,  [8  U.  S.   (L.  ed.)   458],  the  supreme 
court  of  the  United  States  said  that  the 
word  'people,'  in  the  3d  section  of  the 
act  of  April   20,   1818,    (and   from  that 
carried  into  the  Revisc^i  Statutes  as  sec- 
tion 5283),  'is  one  of  the  denominations 
applied  by  the  act  of  congress  to  a  foreign 
power.'     This  can  hardly  mean  an  asso- 
ciation of  people  in  no  way  recognized  by 
the  United  States,  or  by  the  government 
against  which  they  are  rebelling,  whose 
rebellion    has    not    attained    the    dignity 
of  war,  and  who  may,  at  the  option  of 
the   Ignited   States,   be   treated  by   them 
as  pirates.     .     .     .  Congress,  in  passing 
the  subsequent  Act  of  April  20,  1818,  by 
which   the  provision   referred   to   of   the 
Act  of  1794  was,  in  substance,  re-enacted, 
must  be  presumed  to  have  known  the  con- 
struction that  had  been  theretofore  put 
by   the   Supreme   Court  upon   the   words 
*  prince    or   state  *    in    the   Act   of    1794, 
and  with  that  knowledge,  in, passing  the 
Act  of  1818,  inserted  in  the  same  clause 
the    words    '  colony,    district,   or    people.' 
This  was  done,  according  to  Dana's  Wheat. 
Int.  I^w,  sec.  439,  note  215,  and  Whart- 
on'.s  Int.  Law.  Dig.,  p.  561,  upon  the  sug- 
gestion of  the  Spanish  minister  that  the 
South  American  provinces  then  in  revolt, 
and  not  recognized  as  independent,  might 
not  be  included  in  the  word  *  state.'    But 
in  every  one  of  those  instances  the  United 
States  had  acknowledged  the  existence  of 
a   state  of  war,   and,  as   a   consequence, 
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the  beUigerent  rights  of  the  provinceB." 
U.  8.  V.  Trumbull,  (S.  D.  Cal.  1891)  48 
Fed.  99. 

''  Of  course  a  political  community  whose 
independence  has  been  recognized  is  a 
*  state'  under  the  Act;  and  if  a  body  em- 
barked in  a  revolutionary  political  move- 
ment, whose  independence  has  not  been 
but  whose  belligerency  has  been  recognized 
is  also  embraced  by  that  term,  then  the 
words  *  colony,  district,  or  people,'  instead 
of  being  limited  to  a  political  community 
which  has  been  recognized  as  a  belligerent, 
muot  necessarily  be  held  applicable  to  a 
body  of  insurgents  associated  together  in 
a  common  political  enterprise  and  carry- 
ing on  hostilities  against  the  parent  coun- 
try in  the  effort  to  achieve  independence, 
although  recognition  of  belligerency  has 
not  been  accorded."  The  Three  Friends, 
(1897)  166  U.  S.  1,  17  8.  Ct.  495,  41 
U.  S.   (L.  ed.)    897. 

In  The  Three  Friends,  (1897)  166  U.  S. 
1,  17  8.  Ct.  495,  41  U.  8.  (L.  ed.)  897, 
"the  Supreme  Court,  in  considering  the 
application  of  the  first  branch  of  the  sec- 
tion which  designates  in  whose  service  the 
expedition  was  to  be  employed,  broadly 
held  that  the  word  '  people '  taken  in  con- 
nection with  the  words  *  colony '  and  '  di9- 
trict'  covered  any  insurgent  or  insurrec- 
tionary body  of  people  acting  together, 
undertaking,  and  conducting  hostilities, 
although  its  belligerency  had  not  been 
recognized."  The  Lucy  H.,  (N.  D.  Fla. 
1916)  235  Fed.  610,  per  Sheppard,  J., 
applying  the  rule  thus  laid  down  by  the 
Supreme  Court,  and  also  saying:  "  Many 
of  the  cases  cited,  compared,  and  dis- 
cussed by  counsel  in  their  exhaustive 
arguments  (The  Carondelet,  [S.  D.  N.  Y. 
18981  37  Fed.  [799],  801;  The  Conserva, 
[E.  D.  N.  Y.  1899]  38  Fed.  431;  The 
Steamship  Florida,  [1871]  4  Ben.  452,  9 
Fed.  Cas.  No.  4,887;  The  Itata,  [C  C.  A. 
9th  Cir.  1893]  56  Fed.  505,  [15  U.  S. 
App.  1]  5  C.  C.  A.  608)  were  cases  ad- 
judged before  the  comprehensive  decision 
of  The  Three  Friends,  ( above  cited  in  this 
paragraph]  .  .  .  and  are  interesting 
more  in  that  they  emphasize  the  marked 
reluctance  of  courts  to  depart  from  es- 
tablished precedent  than  to  illuminate  the 
subject  under  discussion.  The  inferior 
federal  courts,  having  occasion  to  construe 
the  law  with  the  amendment,  have  fol- 
lowed with  unrelenting  tenacity  Grelston 
r.  Hoyt,  [1818]  3  Wheat.  246,  4  U.  S.  (L. 
ed.)  381,  which,  according  to  tlje  history 
of  the  particular  legislation,  rendered 
necessary  the  present  enlarged  provi.sion 
of  the  act  to  meet  situations  wherein  the 
previous  or  original  act  because  of  its 
restricted  scope  was  deficient.  Gelston  t?. 
Hoyt,  supra,  wan  an  action  of  trespass 
against  the  collector  and  surveyor  of  the 
port  of  New  York  for  seizing  an  American 
ship  under  orders  of  the  President,  dated 
July  10,  1810,  for  a  violation  of  the  act 


of  1794,  §3(1  Stat.  383,  c.  50),  which 
provided  for  cases  in  which  the  vessel  was 
fitted  out  and  armed  — *  with  the  intent 
to  be  employed  "  in  the  service  of  any  for- 
eign prince  or  state,  to  cruise  or  commit 
hostilities  upon  subjects,  citizens  or  prop- 
erty of  another  foreign  prince  or  state, 
with  whom  the  United  States  are  at 
peace." '  The  defendants  in  the  case 
pleaded  that  the  seizure  was  justified 
under  the  statute,  and  that  they  were  not 
responsible  for  the  spoliation  of  the  cargo 
and  the  damages  suffered  by  the  ship. 
Construing  this  statute,  the  court  said 
(page  323  of  3  Wheat.,  4  U.  S.  (L.  ed.) 
381,  supra) :  'But  the  other  point  which 
has  been  stated  .  .  .  involves  the  con- 
struction of  the  act  of  1793  (chapter  50, 
I  3).  .  .  .  No  evidence  was  offered  to 
prove  that  either  of  these  governments 
was  recognized  by  the  government  of  the 
United  States,  or  of  France,  "  as  a  foreign 
prince  or  state  " ;  and,  if  the  court  was 
bound  to  admit  the  evidence,  as  it  stood, 
without  this  additional  proof,  it  must 
have  been  upon  the  ground  that  it  was 
bound  to  take  judicial  notice  of  the  rela- 
tions of  the  country  with  foreign  states, 
and  to  decide  affirmatively  that  Petion  and 
Christophe  were  princes  within  the  pur- 
view'of  the  statute.  No  doctrine  is  bet- 
ter established  than  that  it  belongs  ex- 
clusively to  governments  to  recognize  new 
states,  in  the  revolutions  which  occur  In 
the  world;  and  until  such  recognition, 
either  by  our  own  government  or  the  gov- 
ernment to  which  the  new  state  belonged, 
courts  oi  justice  are  bound  to  consider  the 
ancient  state  of  things  as  remaining  un- 
altered.' Recognizing  the  effect  of  this 
decision.  Congress  in  amending  the  act 
sought  to  extend  its  scope  and  include 
other  broadly  defined  persons,  groups,  or 
classes  in  the  service  of  whom  hostile  ex- 
peditions might  be  employed  other  than 
princes  or  states,  as  well  as  against  whom 
hostilities  might  be  committed. 

These  cases  cited  and  condemned  in  the 
last  jyreceding  paragraph  are  given  in  this 
and  the  two  paragraphs  next  following. 
The  addition  of  the  words  "colony, 
district,  or  people,'*  which  were  added  by 
the  Act  of  April  20,  1818,  was  doubtless 
for  the  purpose  of  extending  the  statute 
to  cases  of  colonies  or  districts  engaged  in 
revolutionary  struggles.  The  Carondelet, 
(S.  D.  N.  Y.'  1889)  37  Fed.  79fl  where  the 
court  said:  "To  fall  within  the  statute, 
the  vessel  must  be  intended  to  be  em- 
ployed in  the  service  of  one  foreign  prince, 
state,  colony,  district,  or  people,  to  cruise 
or  commit  hostilities  against  the  subjects, 
citizens,  or  property  of  another,  with 
which  the  United  States  *  are  at  peace.' 
The  IJnited  States  can  hardly  be  said  to 
be  *  at  peace,'  in  the  sense  of  the  statute, 
with  a  faction  which  they  are  unwilling  to 
recognize  as  a  government;  nor  could  the 
cruising,    or    committing    of    hostilities^ 
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against  such  a  mere  faction  well  be  said 
to  be  committing  hostilities  against  the 
*  subjects,  citizens,  or  property  of  a  dis- 
trict or  people,'  within  the  meaning  of 
the  statute/' 

In  the  absence  of  proof  that  either  the 
power  for  whom  the  vessel  is  intended  or 
the  party  against  whom  it  is  to  act  has 
been  recognized  by  the  United  States  as  a 
belligerent  power,  the  fitting  out  of  a  ves- 
sel with  intent  to  enter  the  service  of  one 
to  commit  hostilities  against  the  other  is 
not  brought  within  the  scope  of  the  stat- 
ute. The  Conserva,  (E.  D.  N.  Y.  1889) 
38  Fed.  431. 

Even  though  the  arms  and  ammunition 
were  taken  on  board,  the  vessel  is  not 
thereby  rendered  liable  to  forfeiture  under 
the  provision  of  the  statute  if  the  arms 
and  ammunition  were  not  intended  for  use 
by  her  in  cruising  or  committing  hostil- 
ities against  the  recognized  government. 
Nor  is  she  rendered  liable  to  forfeiture  by 
the  fact  that  the  ai*ms  and  ammunition 
were  being  transported  for  the  use  of  one 
faction  of  a  government  at  war  with  an- 
other faction.  The  Itata,  (C.  C.  A.  9th 
Cir.  1893)  56  Fed.  505,  15  U.  S.  App.  1, 
5  C.  C.  A.. 608. 

In  The  Lucy  H.,  (N.  D.  Fla.  1916)  235 
Fed.  610,  holding  that  political  recog- 
nition of  the  objects  of  the  hostilities 
mentioned  in  the  statutes  is  not  re- 
quired as  a  condition  precedent  to  a  vio- 
lation of  the  act,  Sheppard,  J.,  said: 
''  The  remaining  question  for  decision  is 
whether  or  not  Congress,  by  the  addition 
of  the  phrase  *  or  of  any  colony,,  district 
or  people '  to  the  words  *  any  foreign 
prince  or  state '  in  the  second  branch 
of  the  section,  sought  to  provide  protec- 
tion for  an  unrecognized  foreign  faction 
laying  claims  to  sovereignty.  By  reference 
to  standard  dictionaries,  as  well  as  au- 
thorities on  international  law,  it  will  be 
found  very  well  settled  that  a  '  state  or 
nation '  denotes  a  political  community 
organized  under  a  distinct  government 
recognized  and  conformed  to  by  its  cit- 
izens and  subjects  as  the  supreme  power. 
A  *  prince,'  in  the  general  acceptation  of 
the  term  according  to  authorities  when 
applied  in  the  law  of  nations,  signifies  a 
sovereign,  a  king,  emperor,  or  ruler;  one 
to  whom  power  is  delegated  or  vested. 
Necessarily,  when  the  statute  of  1794  de- 
scribed the  contending  factions,  parties,  or 
belligerents  as  '  any  foreign  prince  or  state 
.  .  .  against  .  .  .  another  foreign  prince 
or  state,*  it  described  a  sovereign  or  a 
political  community  entitled  to  admission 
into  the  family  of  nations;  and,  as  such, 
political  recognition  was  essential  to  the 
operation  of  the  statute  as  it  read.  It 
did  not  then  describe  or  cover  in  either 
branch  of  the  section  an  insurrectionary 
body  or  an  unrecognized  force  of  belliger- 
ents contending  for  the  sovereignty  of  any 
given  territory.     By  the  adjudged  cases, 


chiefly  Gelston  c.  Hoyt,  supra,  this  defect 
in  the  act  was  disclosed  to  Congress  and 
culminated  in,  the  re-enactment  of  April 
20,  1818,  now  under  consideration.  In 
The  Three  Friends,  sujyra,  [1897]  page 
56  of  166  U.  S.,  page  499  of  17  S.  Ct.  [41 
U.  S.  (L.  ed.)  897],  alluding  to  the  amend-, 
ments  in  the  first  branch  of  the  section, 
the  court  says:  *At  all  events,  Congress 
imposed  no  limitations  on  the  words 
"colony,  district  or  people,"  by  requiring 
political  recognition.' 

"  Further  on  in  its  opinion  the  court 
referred  to  the  case  of  Reg.  v.  Carlin, 
[1870]  L.  R.  3  P.  C.  (Eng.)  218,  and 
regarded  .the  observations  therein  as  *  en- 
tirely apposite,*  and,  as  before  noted,  held 
that  the  amendment  covered  any  *  insur- 
gent or  insurrectionary,  body  of  people 
.  .  .  undertaking  and  conducting  hos- 
tilities.' In  passing,  the  court  called 
attention  to  the  use  of  the  same  words, 
*  colony,  district  or  people.'  in  the  succeed- 
ing part  of  the  section,  and  stated  that  as 
thus  used  they  were  employed  in  another 
connection,  and  '  were  affected  by  obvi- 
ously different  considerations.'  While  this 
was  a  direct  reference  to  the  '  succeeding 
part  of  the  section,'  in  the  light  of  the 
opinion  it  cannot  be  held  to  possess  the 
dignity  of  a  construction,  for  the  question 
as  to  its  scope  was  not  before  the  court, 
not  necessary  to  the  decision,  and  hence 
could  not  have  been  authoritatively  de- 
cided there.  In  the  view  of  this  court 
such  statement  is  in  no  wise  controlling  in 
the  case  at  bar,  for  it  clearly  falls  within 
the  rule  laid  down  by  Chief  Justice  Mar- 
shall in  the  case  of  Brooks  r.  Marbury, 
[1826]  11  Wheat.  78,  6  U.  S.  (L.  ed.)  423, 
viz. :  *  General  expressions,  in  every  opin- 
ion, are  to  be  taken  in  connection  with  the 
case  in  which  those  expressions  are  used. 
If  they  go  beyond  the  case,  they  may  Ije 
respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  suit  when  tlie 
very  point  is  presented  for  decision." 
Cited  among  other  cases  is  Schaap  (?.  U. 
S.,  [C.  C.  A.  8th  Cir.  1914]  210  Fed. 
[863],  856,  127  C.  C.  A.  415,  text. 

"  It  may  be  true  that  for  a  political 
community  to  be  entitled  to  political 
recognition  under  the  law  of  nations,  it 
should  have  the  attributes  of  sovereignty. 
In  that  event  the  provisions  of  the  stat- 
ute *  any  foreign  prince  or  state  *  would 
necessarily  embrace  such  a  community. 
If  recognition  followed,  that  recognition 
would  take  place  in  the  orderly  way  pre- 
scribed by  rules  governing  such  matters 
in  national  intercourse.  There  would  be 
the  necessary  representative,  the  formal 
demand,  and  the  formal  action  of  the 
political  department  of  the  recognizing 
power. 

"  Interpreting  one  section  of  the  Neu- 
tral it  v  Act  after  the  amendments  of  1818, 
the  Supreme  Court,  in  the  case  of  Wiborg 
V.  U.  S.,  [1896]   163  U.  S.  [632],  647,  16 
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S.  a  1127,  1107,  41  U.  S.  (L.  ed.)  289, 
text,  obaerved:  'It  [the  Neutrality  Act  J 
WM  undoubtedly  designed  in  general  to 
secure  neutrality  in  wars  between  two 
other  nations,  or  between  contending 
parties  recognized  as  belligerents,  but  its 
operation  is  not  necessarily  dependent  on 
the  existence  of  such  state  of  belligerency.' 

''Congress  undertook  to  preserve  the 
neutrality  oi  the  United  States,  not  only 
in  wars  between  states  and  nations  recog- 
nixed,  but  also  in  insurrections  and  poli- 
tical revolts  in  foreign  countries  where 
such  contests  produce  a  situation  in  which 
both  factions  are  striving  for  exclusive 
dominion.  If  the  United  States  is  to  pre- 
serve neutrality  toward  other  nations  and 
peoples  as  Congress  designed,-  its  ports 
cannot  be  used  as  a  base  of  operations  for 
military  expeditions  or  enterprises  which 
may  not  only  go  in  furtherance  of  or  in 
assisting  an  insurrectionary  force,  but 
which  in  its  very  nature,  in  the  absence 
of  strife,  might  incite  revolt.  Manifestly, 
therefore.  Congress,  in  the  addition  of  the 
words  '  colony,  district  or  people,'  to  the 
second  branch  of  this  section  sought  to 
provide  for  a  situation  which,  and  to  de- 
scribe a  body  of  persons  whom,  it  was 
impracticable  to  recognize  politically. 

"  There  is  no  apparent  reason  for  re- 
stricting the  interpretation  of  the  amend-  . 
ment  to  the  first  branch  of  the  section,  as 
stated  in  The  Three  Friends,  supra,  and 
there  certainly  is  nothing  in  the  opinion 
to  warrant  the  view  that  the  words  *  for- 
eign prince  or  state,  or  of  any  colony,  dis- 
trict or  people,'  as  used  in  the  second 
branch  of  the  section,  against  whose  '  sub- 
jects, citizens  or  property '  hostilities  were 
Intended,  should  receive  a  more  strict 
application.  Indeed,  such  a  construction 
would  fail  utterly  to  compass  what  Presi- 
dent Madison  moved  Congress  to  do  by 
his  earnest  appeal  for  *  more  efficient  laws 
to  prevent  violations  of  the  neutrality  of 
the  United  States  as  a  nation  at  peace/ 
by  permitting  belligerent  parties  to  arm 
and  equip  vessels  within  the  waters  of  the 
United  States  for  military  purposes." 

In  Gelston  v.  Hoyt,  (1818)  3  Wheat. 
246,  4  U.  S.  <L.  ed.)  381  cited  in  the  pre- 
ceding quoted  paragraphs  as  inapplicable 
to  the  present  law  it  was  held  that  the 
provisions  of  the  Act  of  1794,  sec.  3, 
which  prohibited  the  fitting  out  of  any 
ship  for  the  service  of  any  foreign  prince 
or  state  to  cruise  against  the  subjects,  etc., 
of  any  foreign  prince  or  state  with  which 
the  United  States  were  at  peace,  did  not 
apply  to  any  new  government  unless  it 
had  been  recognized  by  the  United  States, 
or  by  the  government  of  the  country  to 
which  the  new  country  belonged ;  and  that 
the  government  setting  up  a  forfeiture 
under  that  Act,  in  fitting  out  a  ship  to 
cruise  against  the  new  state,  must  aver 
such  recognition  or  it  would  not  be 
sufficient. 


The  toard  *'  people." — In  U.  S.  o.  Quincy, 
(1832)  6  Pet.  445,  8  U.  S.  (L.  ed.)  458, 
the  court  said :  **  The  last  instruction  or 
Opinion  asked  on  the  part  of  the  defendant 
was:  That  according  to  the  evidence  in 
the  cause,  the  I'nited  Provinces  of  Rio 
de  la  Plata  is,  and  wa?  at  the  time  of  the 
offense  alleged  in  the  indictment,  a  govtrn- 
ment  acknowledged  oy  the  United  States, 
and  thus  was  a  sfate,  and  not  a  people 
within  the  meaning  of  the  act  of  Congress 
under  which  the  defendant  is  indicted ;  the 
word  'people'  in  that  act  being  intended 
to  describe  communities  under  an  exist- 
ing government  not  recognized  by  the 
United  States;  and  that  the  indictment 
therefore  cannot  be  supported  on  this  evi- 
dence. The  indictment  charges  that  the 
defendant  was  concerned  in  fitting  out 
the  Bolivar,  with  intent  that  she  should 
be  employed  in  the  service  of  a  foreign 
people;  that  is  to  say,  in  the  service  of 
the  United  Provinces  of  Rio  de  la  Plata. 
It  was  in  evidence  that  the  I'nited  Prov- 
inces of  Rio  de  la  Plata  had  been  regu- 
larly acknowledged  as  an  independent  na- 
tion by  tbe  executive  d«?partment  of  the 
government  of  the  Unitwi  States,  before 
the  year  1827.  And  therefore  it  is  argued 
that  the  word  'people'  is  not  properly 
applicable  to  that  nation  or  power.  The 
objection  is  one  purely  technical,  and  we 
think  not  well  founded.  The  word  '  peo- 
ple,' as  here  used,  is  merely  descriptive  of 
the  power  to  whose  service  the  vessel  was 
intended  to  be  employed;  and  it  is  one  of 
the  denominations  applied  by  the  act  of 
Congress  to  a  foreign  power.  The  words 
are,  *  in  the  service  of  any  foreign  prince 
or  state,  or  of.  any  colony,  district  or  peo- 
ple.' The -application  of  the  word  '  people ' 
is  rendered  sufficiently  certain  by  what  fol- 
lows under  the  videlicet,  '  that  is  to  say, 
the  United  Provinces  of  Rio  de  la  Plata.' 
This  particularizes  that  which  by  the  word 
'  people  '  is  left  too  general.  The  descrip- 
tions are  no  way  repugnant  or  incon- 
sistent with  each  other,  and  may  well 
stand  together.  That  which  comes  under 
the  videlicet  only  serves  to  explain  what 
'  is  doubtful  and  obscure  in  the  word 
'people.'  This  instruction  must  therefore 
be  denied,  and  the  one  asked  on  the  part 
of  the  United  States,  viz.,  that  the  indict- 
ment is  sufficient  in  law,  must  be  given." 

Judicial  notice. — ^An  executive  proclama* 
tion  calling  attention  to  the  existence  of 
an  actual  conflict  of  arms  in  resistance  of 
authority  of  a  government  with  which  the 
United  States  are  on  terms  of  peace  and 
amity,  although  acknowledgment  of  the 
insurgents  as  belligerents  by  the  political 
department  has  not  taken  place,  is  suffi- 
cient to  give  the  court  judicial  informa- 
tion of  the  fact  of  the  existence  of  such  a 
conflict  and'  renders  the  provisions  of  the 
statute  applicable.  The  Three  Friends, 
(1807)  1G6  r.  S.  1,  17  S.  Ct.  495,  41  U. 
S.  (L.  ed.)   8i)7. 
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IV.  IsBxnNQ  OB  Delivebino  a  Commission 

1.  In  Oeneral 

**  The  word  '  commission/  ex  vi  ter mini> 
imports  a  written  authority;  and  the 
offense  under  this  part  of  the  act  of  con- 
gress •  •  •  consists  in  issuing  or 
delivering  a  commission  for  any  ship  or 
vessel  with  intent  that  she  may  be  em- 
ployed, etc.,  and  there  is  no  dOubt  it  must 
be  shown  to  have  been  a  commission 
emanating  from  the  government  of  the 
United  Provinces  of  Rio  de  la  Plata,  as 
alleged  in  the  indictment,  and  it  must  at 
least  purport  to  be  a  valid,  subsisting  com- 
mission, and  intended  as  the  authority 
under  which  the  vessel  was  to  cruise." 
U.  8.  r.  Reyburn,  (1832)  6  Pet.  352,  8  U. 
6.  ( L.  ed. )  424,  per  Mr.  Justice  Thompson. 

2.  Within  the  United  8tate8 

In  order  to  constitute  a  violation  of 
this  provision,  the  commission  must  have 
been  issued  or  delivered  "  within  the  terri- 
tory or  jurisdiction  of  the  United  States." 
The  Estrella,  (1819)  4  Wheat.  298,  4  U. 
S.  (L.  ed.)  674.- 

3.  Secondary  Evidence  of  Commission 

Upon  trial  under  an  indictment  for  is- 
suing and  delivering  a  commission  emanat- 
ing from  the  United  Provinces  of  Rio  de 
la  Plata,  to  cruise  with  a  privateer,  it  was 
held  that  the  government  should  be  al- 
lowed to  prove  by  a  competent  witness 
that  he  saw  a  commission  on  board  said 
privateer,  and  also  to  prove  by  this  sec- 
ondary evidence  the  character  and  con- 
tents of  said  commission;  the  government 
having  first  shown  that  a  bench  warrant 
had  l^n  repeatedly  issued  out  against 
one  Chase,  alleged  in  the  indictment  to 
have  accepted  said  commission,  and  who 
stood  convicted  therefor,  but  that  he  could 
not  be  found,  and  the  process  was  always 
returned  non  est  inventus.  The  court  per 
Mr.  Justice  Thompson,  said:  **  He  was  the 
person  most  interested  in  retaining  the 
possession  of  the  commission ;  and  the  law 
will  presume  it  to  be  in  his  custody,  when 
there  is  no  proof  to  the  contrary;  and  to 
him,  therefore,  application  should  be  made 
for  it.  The  law  points  to  him  &&  the 
depository  of  this  document,  and  search 
for  it  in  other  place  would  not  amount  to 
that  due  diligence  to  procure  the  primary 
evidence  which  would  be  necessary  in 
order  to  let  in  the  secondary  evidence.  But 
if  all  reasonable  diligence  has  been  used 
to  find  it  at  the  place  where  the  law  pre- 
sumes it  to  be,  no  more  can  be  required 
for  the  purpose  of  letting  in  the  secondary 
evidence.  Has  that  been  done?  The  per- 
son whom  the  law  charges  with  the  cus- 
tody of  the  paper  stands  indicted  for  an 
offense  against  the  same  law;  process  has 
been  repeatedly  issued  against  him  to  have 
him  apprehended,  without  effect.  This 
wa«  all  the  effort  to  find  him  that  could 


reasonably  be  required.  A  mibpoBna  to 
compel  his  attendance  as  a  witness  would 
have  availed  nothing,  and  the  law  doea 
not  require  the. performance  of  an  act  per- 
fectly nugatory.  But  suppose  Chase  had 
been  within  the  reach  of  a  8ubp«Bna,  and 
had  actually  attended  the  court,  he  could 
not  have  been  compelled  to  produce  the 
commission,  and  thereby  furnished  evi- 
dence against  himself.  All  the  means, 
therefore,  that  could  have  been  used  to 
produce  the  commission  itself,  were 
exhausted. 

"But  it  has,  in  the  third  place,  been 
argued,  that  admitting  enough-  had  been 
shown  to  lay  the  foundation  for  the  ad- 
mission of  secondary  evidence,  that  which 
was  offered  was  not  the  beet  evidence  of 
which  the  nature  of  the  case  admitted. 
The  rule  of  evidence  does  not  require  the 
strongest  possible  evidence  of  the  matter 
in  dispute,  but  only  that  no  evidence  shall 
be  given  which,  from  the  nature  of  the 
transaction,  supposes  there  is  better  evi- 
dence of  the  fact  attainable  by  the  party. 
It  is  said  in  the  books,  that  the  ground 
of  the  rule  is  a  suspicion  of  fraud,  and  if 
there  is  better  evidence  of  the  fact,  which 
is  withheld,  a  presumption  arises,  that  the 
party  has  some  secret  or  sinister  motive 
in  not  producing  it.  Rules  of  evidence 
are  adopted  for  practical  purposes  in  the 
administration  of  justice;  and  must  be 
so  applied,  as  to  promote  the  ends  for 
which  they  are  designed.  It  has  been 
said,  that  according  to  this  rule  recourse 
should  have  been  had  to  the  records  of 
the  Buenos  Ayrean  government  for  a  copy 
of  the  commission.  If  it  should  be  ad- 
mitted that  a  record  is  there  to  be  found 
of  this  instrument,  and  that  ,on  applica- 
tion a  copy  of  it  might  have  been  pro- 
cured, it  would  be  carrying  the  rule  to 
pretty  extravagant  lengths  to  require  the 
application  to  be  made.  But  there  is 
nothing  in  this  case  showing  that  any 
Such  record  exists.  Nor  can  this  court 
presume  as  matter  of  law,  that  a  record 
of  such  commission,  as  filled  up,  would 
be  found  there.  And,  indeed,  from  the 
nature  of  the  transaction,  the  contrary 
is  the  reasonable  presumption.  It  is  not 
unlikely  that  the  Buenos  Ayrean  govern- 
ment may  have  some  record  of  the  names 
of  persons  to  whom  commissions  had  been 
issued.  But  the  course  of  the  transaction 
almost  necessarily  implies,  that  the  com- 
missions issued  here  were  sent  out  in 
blank,  as  to  the  names  of  persons  and 
vessels,  and  the  mere  formal  part  6i  the 
commission  would  have  furnished  no  evi- 
dence whatever.  So  that  there  is  no  rea- 
sonable ground  to  conclude  that  a  record 
of  this  commission  existed  from  which  a 
copy  might  have  been  made.  But  if  that 
should  be  admitted,  it  does  not  bring  the 
case  within  the  rule.  The  evidence  must 
be  attainable,  or  within  the  power  of  the 
party  who  is  called  upon  to  produce  it; 
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and,  from  ttie  nature  of  this  tranaaction, 
there  is  no  reason  to  conclude  that  such 
was  the  case  here;  but  the  contrary  is 
fairly  to  be  inferred.  It  must  have  been 
a  Toluntary  act  <m  the  part  of  the  foreign 
government  to  have  permitted  a  copy  to 
be  taken;  and  it  is  unreasonable  to  sup- 
pose that  such  permission  would  have  been 
given.  It  would  have  been  voluntarily 
furnishing  evidence  against  its  own  agents,, 
employed  to  violate  our  laws;  and  no 
comity  of  nations  could  have  required 
this."  U.  S.  r.  Reyburn,  (1832)  6  Pet. 
352,8  U.  S.  (L.  ed.)  424. 

V.  Criminal  Pbobecution 

« 

1.  Sufflciency  of  Indictment 

In  general — "  It  is  sufficient  if  the  in- 
dictment charges  the  offense  in  the  Words 
of  the  act;"  and  it  cannot  be  necessary 
to  prove  what  is  not  charged."  Per  Mr. 
Justice  Thompson  in  U.  S.  f.  Quincy, 
(1832)  6  Pet  445,  8  U.  S.  (L.  ed.)  45S. 

Arming  and  fitting  out  distinct  offenses. 
—  Under  the  statute  either  fitting  out  or 
arming  a  vessel  with  the  intent  to  com- 
mit hostility  constitutes  the  offense,  and 
it  is  not  necessary  that,  an  indictment 
thereunder  should  charge  the  defendant 
with  being  concerned  in  fitting  out  and 
arming  the  vessel.  U.  S.  v.  Quincy, 
(1832)  6  Pet.  445,  8  U.  S.  (L.  ed.)  458. 

2.  Evidence 

Evidence  by  consul  of  foreign  govern- 
ment.— The  consular  representative  of  a 
foreign  government  cannot  be  required  to 
appear  and  give  testimony  against  persons 
alleged  to  have  violated  the  provisions  of 
the  statute  where  the  acts  of  such  persons 
were  in  aid  of  the  government  finally 
established  and  which  is  now  recognized 
by  the  United  States  as  the  real  govern- 
ment of  the  country  in  question.  This  is 
true  even  though  the  consul  was  appointed 
by  the  government  which  was  overthrown 
and  continues  in  the  ofiSce  solely  by  virtue 
of  an  unrevoked  exequatur  issued  by  the 
President  of  the  United  States.  U.  S.  f. 
Trumbull,  (S.  D.  Cal.  1801)  48  Fed.  94, 
where  the  question  was  controlled  by  an 
article  in  a  treaty. 

VI.  Seizube  and  Forfeiture 
I.  In  General 

See  also  sec.  14,  infra,  p.  476  and  notes 
thereto. 

The  crime  neceaaary  to  be  shown  in 
order  to  forfeit  a  ship  under  this  provision 
consists  of  an  act  done  within  the  limits 
of  the  United  States  with  the  intent  that 
the  vessel  in  connection  with  which  the 
act  is  done  shall  be  employed  in  the  ser- 
vice of  some  prince  or  state,  or  colony, 
district,  or  people,  as  a  cruiser  or  com- 
mitter of  hostilities  against  the  subjects, 
citizens,  or  property  of  some  foreign  priTice 
or  state,  or  colony,  district,  or  people, 
with  whom  the  United  States  are  at  peace. 


The  Itata,  (CCA.  9th  Cir.  1893)  56 
Fed.  505,  16  U.  S.  App.  1,  6  C.  C  A. 
608;  The  Conserva,  (E.  D.  N.  Y.  1889)  38 
Fed.  431. 

Offense  distinct  from  piracy. — ^A  dis- 
missal of  a  libel  for  acts  of  piracy  doea 
not  affect  a  pending  libel  for  forfeiture 
for  the  violation  of  this  statute,  the  of- 
fenses charged  being  separate  and  distinct 
and  the  cause  of  action  not  the  same. 
The  City  of  Mexico,  ( S.  D.  Fla.  1886 )  28 
Fed.  148,  where  the  court  said :  "  It  is 
claimed  in  behalf  of  the  respondent  that, 
if  one  libel  is  dismissed,  such  dismissal 
necessarily  precludes  an  examination  of 
the  other,  upon  the  principle  of  election  or 
choice  of  action  against  the  thing.  But 
these  libels,  although  against  the  same 
vessel,  found  under  peculiar  circumstances, 
are  in  no  way  based  upon  the  same  cause 
of  action.  The  libel  for  prize  is  founded 
upon  the  law  of  nations,  and  depends  for 
proof  upon  the  facts  of  her  acts  upon 
the  high  seas;  the  libel  for  forfeiture  is 
for  the  violation  of  a  municipal  statute, 
and  depends  upon  a  set  of  facts  and  cir- 
cumstances entirely  different  from  that  of 
piratical  aggression.  The  offenses  charged 
are  separate  and  distinct,  and  the  cause 
of  action  is  in  nowise  the  same.  In  U. 
8.  V.  Weed,  [1867]  5  Wall.  62,  18  U.  S. 
(L.  ed.)  631,  and  The  Watchful,  [1868]  6 
Wall.  91,  18  U.  S.  (L.  ed.)  763,  the 
same  question  is  directly  settled.'' 

2.  Jurisdiction 

High  seas. — The  federal  courts  have 
jurisdiction  of  a  libel  for  a  forfeiture 
under  this  provision  of  the  statute  even 
though  the  seizure  was  made  on  the  high 
seas  or  within  the  jurisdiction  of  a  foreign 
territorial  authority.  U.  S.  v.  Arms,  etc., 
(1856)  24  Fed.  Gas.  No.  14,466a  where 
Betts,  J.,  said:  "  It  is  explicitly  declared 
by  the  supreme  court  that  an  American 
vessel  may  be  seized  within  the  territory 
of  a  foreign  power  for  a  violation  of  the 
laws  of  the  Ignited  States.  The  jurisdic- 
tion of  the  national  court  over  her  when 
she  is  brought  within  its  cognizance  is 
perfect,  although  the  arrest  is  certainly 
an  offense  against  that  foreign  power. 
The  ship  Richmond  f.  U.  S.,  [1815]  9 
Cranch  102-104,  3  U.  S.  (L.  ed.)  670. 
No  legal  exception  to  the  act  can  be  taken 
by  the  American  citizen,  and,  if  it  be  a 
wrong  or  even  a  subject  of  reclamation,  it 
is  go  only  between  the  government  of  the 
United  States  and  the  one  whose  terri- 
torial sovereignty  has  been  violated." 

3.  Not  Dependent  on  Conviction  of  Person 

Forfeiture  under  section  5283  does  not 
depend  upon  the  conviction  of  a  person, 
or  persons  for  doing  the  acts  denounced. 
"  The  suit  is  a  civil  suit  in  rem  for  the 
condemnation  of  the  vessel  only,  and  is  not 
a  criminal  prosecution.  The  two  proceed- 
ings are  wholly  independent  and  pursued 
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in  different  courts,  and  the  result  in  each 
might  be  different.  Indeed,  forfeiture 
might  be  decreed  if  the  proof  showed  the 
prohibited  acts  were  committed  though 
lacking  as  to  the  identity  of  the  particu- 
lar person  by  whom  they  were  committed." 
The  Three  Friends,  (1897)  166  U.  S.  1, 
17  S.  Ct.  495,  41  U.  S.  (L.  ed.)  897.  To 
the  same  point  are  The  Meteor,  (1866)  1 
Am.  L.  Rev.  401,  17  Fed.  Gas.  No.  9,498; 
The  Three  Friends,  (S.  D.  Fla.  1897)  78 
Fed.  176.  See  also  The  Palmyra,  (1827) 
12  Wheat.  1,  6  U.  S.  (L.  ed.)  531. 

4.  Forfeiture  of  Equipment  Dependent  on 
Forfeiture  of  Yesael 

Under  the  statute,  where  the  suit 
against  the  vessel  for  forfeiture  fails,  the 
forfeiture  of  the  arms  and  ammunition 
carried  by  her  also  fails,  as  the  statute 
forfeits  the  latter  only  when  the  vessel 
for  which  they  are  procured  is  found  liable 
to  forfeiture.  The  Carondelet,  (S.  D.  N. 
Y.  1889)  37  Fed.  799. 

In  order  that  the  arms  and  equipments 
on  the  vessel  may  be  subject  to  a  for- 
feiture it  is  not  necessary  that  this  shall 
be  in  connection  with  the  condemnation 
and  forfeiture  of  the  vessel,  if  she  was 
employed  illegally  and  in  violation  of  the 
statute.  U.  S.  v.  Arms,  etc.,  (1856)  24 
Fed.  Cas.  No.  14,466a  where  Bctts,  J., 
said:  "It  [the  statute!  appoints  specific 
punishment  for  three  distinct  agencies  con- 
cerned in  committing  the  offense  pro- 
hibited: Fine  and  imprisonment,  and  also 
the  forfeiture  of  all  materials,  arms, 
ammunition,  and  stores.  This  language 
does  not  import  the  necessity  of  a  con- 
joint condemnation  at  the  same  time  of 
all  the  guilty  instruments  of  the  offense. 
Palpably,  the  ship's  company  or  the  pro- 
morters  of  the  culpable  enterprise  would 
be  subject  to  fine  and  imprisonment, 
without  regard  to  the  situation  or  di»- 
posal  of  the  ship  herself  and  her  lading. 
Should  the  vessel  be  destroyed  in  the  act 
of  capture,  or  escape,  or  is  lost  after 
seizure,  so  as  never  to  become  the  sub- 
ject of  condemnation  to  forfeiture,  her 
furniture  or  lading  when  arrested  would 
no  less  be  liable  to  the  penalty  of  the  law. 
The  phrase  'together  with  all  materials, 
arms,  ammunition  and  stores'  cannot  be 
r^arded,  in  any  reasonable  construction 
of  the  language,  to  render  the  forfeiture 
of  those  culpable  instruments  of  the 
offense  dependent  upon  the  condemnation 
of  the  vessel,  which  in  the  act  is  made 
no  more  than  a  coagent  in  the  commission 
of  the  offense." 

6.  Sufficiency  of  Lihel 

Description  of  offense. —  A  libel  in  rem 
under  the  statute  is  sufficient  if  it  des- 
cribes the  offense  and  the  method  of  its 
commission  in  the  words  of  the  statute 
creating  it.       U.  S.  v.  Arms,  etc.,  (1856) 


24  Fed.  Cas.  No.  14,466a,  where  the  court 
said  that  this  would  be  sufficient  even  in 
an  indictment. 

In  The  Three  Friends,  (C.  C.  A.  6th 
Cir.  1898)  85  Fpd.  424,  62  U.  S.  App. 
671,  29  C.  G.  A.  244,  reversing  the  decree 
sustaining  exceptions  to  a  libel  of  for- 
feiture for  alleged  violations  of  this  sec- 
tion, the  court  said :  "  It  is  contended 
that  the  libel  does  not  charge  that  the 
vessel  was  '  fitted  out  and  armed,  or  at- 
tempted to  be  fitted  out  and  armed,  with 
intent,'  etc.,  'within  the  limits  of  the 
T^nited  States.'  Treating  the  third  and 
fourth  articles  of  the  libel  as  different 
counts,  each  seeking  to  charge  a  full 
ground  of  forfeiture,  counsel  for  appellees 
make  a  plausible  argument  in  support  of 
their  exceptions.  The  third  article  does 
not  in  so  many  words  charge  that  the 
Three  Friends  *  was  fitted  out  and  armed,' 
but,  in  lieu  thereof,  charges  that  the  vessel 
was  '  heavily  laden  with  supplies,'  rifles, 
cartridges,  machetes,  dynamite,  and  other 
munitions  of  war,  including  one  large 
twelve-pound  Hotchkiss  gun  or  cannon, 
and  a  great  quantity  of  shot,  shell,  and 
powder  therefor,  with  intent,'  etc.  The 
fourth  article  Charges  that,  at  the  same 
time  and  place  and  by  the  same  persons, 
the  said  vessel  was  '  fitted  out  and  armed 
by  being  heavily  laden  with  supplies, 
rifles,  cartridges,'  etc.,  'with  intent,*  etc. 
The  libel  is  certainly  not  drawn  with 
such  legal  precision  and  conciseness  as 
to  justify  its  use  as  a  precedent,  but 
taking  it  as  a  whole,  and  considering  that 
the  objections  urged  were  not  passed 
upon  in  the  lower  court,  and,  if  passed 
upon  adversely  to  the  government,  the 
libel  is  plainly  amendable,  we  are  of 
opinion  that  the  exceptions  urged  should 
not  be  allowed  in  this  court." 

6.  Rele(iae  under  Bond 

"It  is  clearly  not  the  intention  of  sec- 
tion 6283,  in  imposing  a  forfeiture,  to 
accept  the  value  of  the  vessel  as  the 
price  of  a  hostile  expedition  against  a 
friendly  power,  which  might  entail  a  hun- 
dred-fold greater  liabilities  on  the  part 
of  the  government.  No  imnecessary  in- 
terpretation of  the  rules  should  be 
adopted  which  would  permit  that  result; 
and  yet  such  might  be  the  result,  and  even 
the  expected  result,  of  a  release  of  the 
vessel  on  bond.  The  plain  intent  of  sec- 
tion 5283  is  effectually  to  prevent  any 
such  expedition  altogether,  through  the 
seizure  and  forfeiture  of  the  vessel  her- 
self. The  government  is,  therefore,  en- 
titled to  retain  her  in  custody,  and  rule 
11  cannot  be  properly  applied  to  such  a 
case."  The  Mary  N.  Hogan,  (S.  1).  N.  Y. 
1883)  17  Fed.  813.  Wliere  a  libel  has 
been  filed  for  forfeiture  under  this  provi- 
sion the  claimant  may,  after  the  vessel 
has  been  appraised,  give  a  bond  for  his 
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property  pending  a  hearing,  especially 
where  the  hearing  is  delayed  on  account 
of  the  government  not  being  ready  and 
there  is  no  suggestion  or  reason  to  believe 
that  if  released  on  bond  the  vessel  would 
attempt  anv  violation  of  law.  The  Three 
Friends,  (S.  D.  Fla.  1897)  78  Fed.  173. 

7.  Evidence 

When  the  evidence  on  the  part  of  the 
government  creates  strong  suspicion  or 
well-grounded  suspicions  that  the  vessel 
seized  as  having  violated  this  statute  was 
fitted  or  was  fitting  out  for  that  purpose, 
this  evidence  must  produce  the  condem- 
nation of  the  vessel  unless  rebutted  by 
clear  and  satisfactory  proofs  on  the  part 
of  the  claimants  showing  that  she  is  em> 
ployed  in  a  lawful  manner.  The  Meteor, 
(1866 )  1  Am.  L.  Rev.  401,  17  Fed.  Cas. 
No.  9,498,  reversed,  however,  in  the  case 
set  forth  supra^  this  note,  p.  441. 

In  U.  S.  r.  The  Mary  N.  Hogan,  (S.  D. 
N.   Y.   1883)     18    Fed.    629,   awarding    a 
decree  for  condemnation,  Brown,  J.,  after 
reciting  the  evidence   in  the  case,  said: 
"  The  only  rational  inference  that  can  be 
drawn  from  the  above  facts  is  that  the 
Hogan  was  designed  to  be  used  for  the 
conveyance  of  arms  and  ammunition  in  aid 
of  the  insurrectionists  in  Hayti,  and  for 
other  aid,  and  such  hostile  demonstrations 
as  she  was  fit  to  make  against  the  defense- 
less parts  of  the  coast.  The  circumstantial 
evidence,  together  with  the  direct  evidence 
of  four  witnesses,   strongly   sustain  this 
conclusion;    while  the  ostensible  purpose 
of  the  Hogan's  voyage  has  little  that  is 
natural,    plausible,    or    probable    to    sus- 
tain  it;    and    otlier    circumstances,    easy 
for  the  claimants  to  have   explained   if 
the  Hogan  was  destined  upon  a  legitimate 
business,  are  left  wholly  unexplained.   Ex- 
peditions   of    this    character    are    highly 
penal.    Vessels  cannot  be  fitted  out  or  be 
cleared   without   more   or   less   publicity. 
It  is  to  be  expected,  therefore,  in  every 
case  of   such   unlawful   expinlitions,   that 
some   pretext    will    be    given    out    which 
must  have  connected  with  it  some  circum- 
stances  of   reality   to    be   of   any   value, 
and  the  question  is  necessarily  presented 
whether    the    ostensible    purpose    of    the 
voyage,  more  or  lese  plausible,  is  the  bona 
fide  and  sole  object,  or  only  a  cover  for 
departure  upon  a   hostile  expedition,  as 
in  the  case  of  the  Tropic.     AH  the  circum- 
stances in  this  case  seem  to  me  to  show 
that  the  ostensible  purpose  for  which  the 
Hogan  was  going  was  a  pretext,  and  not 
the  real   object   of   her   voyage.        While 
some  direct  evidence  may  not  be  wanting, 
yet  for  the  most  part  cases  of  this  sort 
must  depend  upon  circumstantial  evidence. 
In    the    Slaver    Cases,    [18651     2    WaU. 
[383],  401,  [17  U.  S.   (L.  ed.)   911],  the 
court  say :        *  Ships  of  this  description 
necessarily  give  rise  to  a  wide  range  of 


investigation,  for  the  reason  that  the  our- 
pose  of  the  voyage  is  directly  involved  in 
the  issue.  Experience  shows  that  positive 
proof  in  such  cases  is  not  generally  to 
be  expected,  and  for  that  reason,  among 
others,  the  law  allows  a  resort  to  circum- 
stances as  the  means  of  ascertaining  the 
truth.  Circumstances  altogether  incon- 
clusive, if  separately  considered,  may,  by 
their  number  and  joint  operation,  espe- 
cially when  corroborated  by  moral  co- 
incidences, be  sufficient  to  constitute  con- 
clusive proof.'  .  .  .  The  evident  dis- 
guise and  concealment  under  which  the 
Hogan  was  purchased,  and  her  title  taken 
and  kept;  Uie  failure  to  exhibit  by  any 
direct  or  satisfactory  proof  any  legiti- 
mate business  at  the  time  she  was  fitting 
out;  the  absence  of  all  evidence  from  the 
parties  immediately  and  most  deeply  in- 
terested, when  their  testimony  might 
easily  have  been  procured  had  her  destina- 
tion been  a  legitimate  one;  together  with 
the  strong  circumstantial  evidence  above 
stated,  sustained  by  the  direct  evidence 
of  witnesses  as  good  as  could  be  expected 
to  be  employed  in  such  an  expedition, — 
leave  no  doubt  in  my  mind  that  the 
Hogan  was  fitted  out  for  the  purpose  of 
receiving,  near  Hampton  road  a.  the  $7,000 
worth  of  arms  and  ammunition  which 
had  been  dispatched  by  the  Erwin  to  that 
rendezvous  two  days  before,  and  of  pro- 
ceeding thence  to  Hayti,  in  aid  of  the 
insurgents  there  in  the  various  ways  for 
which  she  was  suited." 

8.  Decree 
Decree. —  The  proceeding  under  this 
statute  is  simply  a  case  in  admiralty 
where  the  decree  will  either  be  one  dis- 
missing the  libel,  or  condemning  the  ves- 
sel. A  decree  of  restitution  is  unneces- 
sary. If  the  decree  is  adverse  to  the  libel 
it  will  simply  be  that  the  libel  be  dis- 
missed and  the  vessel  be  discharsed  from 
the  custodv  of  the  marshal.  The  Con- 
serva.  (fi.  D.  N,  Y.  1889)  38  Fed.  431. 

9.  Informers  and  Their  Portion9 
a.  Who  Are  Informers 
In  general. —  "Although  there  has 
been  found  no  decision  touching  the  ques- 
tion of  an  informer  under  this  statute, 
there  can  be  no  doubt  but  what  any  ruling 
upon  the  same  subject,  under  customs  or 
internal  revenue  laws,  or  any  class  of 
forfeitures,  will  apply  with  full  force 
wherever  any  quesrtion  of  doubt  arises. 
An  *  informer,'  in  the  legal  as  well  as  thc' 
ordinary  sense  of  the  term,  whether  the 
information  he  gives  applies  to  customs, 
internal  revenue,  criminal  matters,  or  for- 
feitures for  any  other  reason,  is  he  who 
gives  the  information  which  leads  directly 
to  the  seizure  and  condemnation,  regard- 
less of  the  questions  of  evidence  furnished, 
or  interest  taken  in  the  prosecution."  Tht 
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City  of  Mexico,  (S.  D.  Fla.  1887)  32  Fed. 
105. 

Persons  whose  information  did  not  re- 
sult in  a  seizure  of  the  vessel  are  not 
entitled  to  share  as  informants  even  if, 
after  capture,  their  evidence  aided  in  pro- 
curing the  forfeiture.  The  City  of  Mexico, 
(S.  D.  Fla.  1887)  32  Fed.  105. 

b.  Government  Officers  as  Informers 

''The  naval  officers  and  consular  agent 
in  whose  behalf  a  petition  has  been  filed 
did  their  duty  as  officers  in  conveying 
the  information  received  to  other  official 
authority,  but  no  information  was  given 
by  any  one  of  them  but  what  had  been 
received  in  the  regular  discharge  of  his 
duty.  It  was  in  the  performance  of  duty 
touching  this  subject-matter,  and  under 
special  orders  to  investigate,  that  their 
knowledge  was  acquired,  and  reporting  the 
same  cannot  certainly  give  rights  as  in- 
formers." The  City  of  Mexico,  (S.  D. 
Fla.  1887)  32  Fed.  106. 

c.  Dismissal  of  Libel  by  Grovernment 

In  The  Venus,  (E.  D.  La.  1910)  180 
Fed.  635,  libelant  caused  the  seizure  of 
the  steamship,  alleging  that  vessel  to  be 
forfeited  to  the  United  States,  one-half 
to  his  use  as  informer,  by  reason  of  her 
violation  of  R.  S.  sec.  5283,  now  con- 
stituting section  11  to  which  this  note  ia 
append^.  A  claimant  appeared  and  filed 
exceptions  to  the  libel,  at  the  hearing  of 
which  exceptions  the  United  States  at- 
torney appeared,  and  by  direction  of  the 
Attorney -Gen  era]  intervened  in  the  suit 
and  moved  to  dismiss  the  libel.  The  court 
said:  "It  was  strenuously  urged  by 
libelant  that  the  United  Stat^  was  with- 
out the  right  to  intervene  in  the  caae, 
that  he,  as  informer,  had  standing  in 
court  to  sue  for  the  forfeiture  of  the 
ship,  not  depending  in  any  way  upon  the 
action  of  the  government.  I  cannot  agree 
with  this  view.  Libelant's  rights  do  not 
arise  from  either  tort  or  contract,  but 
merely  from  the  grace  of  the  government 
in  allowing  to  informers  one-half  of  the 
penalty  recovered.  It  may  be  that  he 
had  the  right  to  institute  the  action,  but 
as  to  this  I  exprese  no  opinion.  It  is 
certain,  however,  that  the  United  States 
had  the  right  to  intervene,  as,  no  matter 
by  whom  instituted,  the  action  is  criminal 
in  its  nature,  and  could  only  be  in  the 
name  of  the  United  States,  express  or 
implied,  and  primarily  for  her  use  and 
benefit.  The  United  States  having  inter- 
vened, any  action  taken  by  her  is  para- 
mount. When  she  moved  to  dismiss  the 
libel,  it  was  necessarily  the  end  of  the 
case."  In  Olivier  v.  Hyland,  (C.  C.  A. 
5th  Cir.  1911)  186  Fed.  843,  108  C.  C.  A. 
576,  affirming  a  decree  for  respondent  on 
a  libel  of  information  against  a  steam- 
ship, the  United  States  having  intervened 
in   the   court  below,   the   entire   opinion 


per  cur.,  was  as  follows:  "The  enforce- 
ment of  the  neutrality  laws  of  the  United 
States  is  of  necessity  under  the  control 
of  the  government  of  the  United  States. 
Where  a  seizure  is  made  on  complaint  of 
■an  informer  for  violatioon  of  section  11, 
Penal  Laws  of  the  United  States,  and  the 
United  States,  through  its  proper  repre- 
sentatives, intervenes,  disavows,  and  de- 
clines to  ratify  the  seizure,  as  in  the  in- 
stant case,  the  informer  can  have  no  such 
inchoate  or  other  interest  as  will  permit 
the  further  prosecution  of  the  case  in  his 
behalf." 

d.  Apportionment  Among  Informers 

Where  the  crew  of  the  forfeited  veMel 
axe  the  informants  both  technically  and 
actually,  although  where  some  were  more 
prominent  than  others  it  is  impossible  to 
discriminate,  all  of  the  members  are  en- 
titled to  share,  and  the  informants'  por- 
tion will  be  divided  between  them  in  pro- 
portion to  their  several  rates  of  monthly 
wages  as  appearing  from  the  pav  roll. 
The  City  of  Mexico,  ( S.  D.  Fla.  1887 )  32 
Fed.  105.  Where  the  decree  of  forfeiture 
is  left  open  for  the  purpose  of  ascertain- 
ing the  rights  of  the  several  parties  claim- 
ing to  be  informants  and  entitled  to  one- 
half  the  proceeds,  a  petition  is  not  neces- 
sary to  give  an  informant  standing  in 
court  as  such,  and  the  fact  that  certain 
of  the  informants  filed  petitions  does  not 
give  them  any  additional  right  nor  con* 
stitute  a  sufficient  reason  for  excluding 
others  who,  thoufrh  they  file  ho  petition, 
appeared  from  the  examination  of  the 
principal  cases  to  have,  rights  as  infor-' 
mants.  The  Citv  of  Mexico,  (8.  D.  Fla. 
1887 )  32  Fed.  105. 

e.  Custody  of  Informer's  Portion 

After  the  condemnation  and  sale  of  a 
vessel  under  this  Act  the  informer's  share 
will  be  retained  in  custody  of  the  court, 
even  though  no  claimant  appears  therefor 
and  though  from  the  lapse  of  time  it 
does  not  appear  probable  that  any  claim 
will  be  made  for  the  informant's  share. 
U.  S.  V.  The  Resolute,  (D.  C.  R.  I.  1889) 
40  Fed.  543. 

f.  Disposition  of  Unclaimed  Share 

From  the  language  of  the  statute  it 
does  not  appear  intended  that  the  whole 
amount  shall  go  to  the  United  States  in 
case  no  person  establishes  the  right  as  an 
informer.  The  statute  does  not  seem  to 
provide  as  to  the  disposal  under  such  cir- 
cumstances of  the  share  set  apart  for  the 
informer.  U.  S.  v.  The  Resolute,  (D.  C. 
R.  I.  1889)  40  Fed.  543. 

10.  Civil  Liability  for  Seiewre 

''At  common  law  any  person  may,  at 
his   peril,   seize   for   a  forfeiture  to   the 
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government,  and  if  the  government  adopt 
his  seizure,  and  the  property  is  con- 
demned, he  vrill  be  completely  justified; 
and  it  ia  not  necessary  to  sustain  the 
seizure  or  justify  the  condemnation  that 
the  party  seizing  shall  be  entitled  to 
any  part  of  the  forfeiture.  .  .  .  And 
if  the  party  be  entitled  to  any  part  of 
the  forfeiture  .  .  .  there  can  be  no 
doubt  that  he  is  entitled  in  that  character 
to  seize."  Per  Mr.  Justice  Story  in  Gels- 
ton  r.  Hoyt,  (1818)  3  Wheat.  246,  4  U.  S. 
(L.  ed.)  381. 

'^The  forfeiture  must  be  deemed  to  at- 
tach at  the  moment  of  the  commission  of 
the  offense,  and,  consequently,  from  that 
moment,  the  title  of  the  plaintiff  [owner] 
would  be  completely  divested,  so  that  he 
could  maintain  no  action  for  the  subse- 
quent seizure."  Per  Mr.  Justice  Story  in 
Gelsfton  r.  Hoyt,  (1818)  3  Wheat  246, 
4 U.S.  (L.  ed.)  381. 

Conclusiveness  of  decree  in  proceeding 
for  forfeiture. —  In  Gelston  v.  Hovt,  (1818) 
3  Wheat.  246,  4  U.  S.  (L.  ed.)'  381,  an 
action  in  a  state  court  for  trespass  in 
seizing  plaintiff's  ship  as  forfeited  for 
alleged  violation  of  the  statute  now  em- 
bodied in  section  11,  to  which  this  note  is 
appended,  it  appearing  that,  upon  trial  in 
the  federal  district  court,  the  ship  was 
duly  acquitted  and  ordered  to  be  restored 
to  the  plaintiff,  and  that  a  certificate  of 
reasonable  cause  for  the  seizure  was  de- 
nied, a  judgment  for  the  plaintiff  was 
affirmed,  Mr.  Justice  Story  saying:  "  In 
the  next  place,  can  a  state  court  of  com- 
mon law  entertain  and  decide  the  ques- 
tion of  forfeiture  in  this  case.  This  is  a 
question  of  vast  practical  importance;  but 
in  our  judgment,  of  no  intrinsic  legal 
difficulty.  By  the  constitution,  the  judi- 
cial power  of  the  United  States  extends 
to  all  cases  of  law  and  equity  arising 
under  the  constitution,  laws,  and  treaties 
of  the  United  States,  and  to  all  cases  of 
admiralty  and  maritime  jurisdiction ;  and 
by  the  judiciary  act  of  1789,  ch.  20,  s.  9, 
the  district  courts  are  invested  with  ex- 
clusive original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  juris- 
diction, and  of  all  seizures  on  land  and 
Mater,  and  of  all  suits  for  penalties  and 
forfeitures  incurred  under  the  laws  of  the 
United  States.  This  is  a  seizure  for  a 
forfeiture  under  the  laws  of  the  United 
States,  and,  consequently,  the  right  to  de- 
cide upoh  the  same,  by  the  very  terms  of 
the  statute,  exclusively  belongs  to  the 
proper  court  of  the  United  States ;  and  it 
depends  upon  its  final  decree,  proceeding 
in  rem,  whether  the  seizure  is  to  be  ad- 
judged rightful  or  tortious.  If  a  sentence 
of  condemnation  be  pronounced,  it  is  con- 
clusive that  a  forfeiture  is  incurred;  if  a 
sentence  of  acquittal,  it  is  equally  con- 
clusive against  the  forfeiture;  and  in 
either  case,  the  question  cannot  be  liti- 


gated in  another  forum.  This  was  the 
doctrine  asserted  by  this  court,  in  the 
case  of  Slocum  r.  Mayberrv,  [1817]  (2 
Wheat.  1),  [4  U.  S.  (L.  ed.')  169],  after 
very  deliberate  consideration,  and  to  that 
doctrine  we  upanimously  adhere.  .  .  . 
Where  property  is  seized  and  libeled  as 
forfeited  to  the  government,  the  sole  ob- 
ject of  the  suit  is  to  ascertain  whether 
the  seizure  be  rightful,  and  the  forfeiture 
incurred  or  not.  The  decree  of  the  court, 
in  such  case,  acts  upon  the  thing  itself, 
and  binds  the  interests  of  all  the  world, 
whether  any  party  actually  appears  or 
not.  If  it  is  condemned,  the  title  of  the 
property  is  completely  changed,  and  the 
new  title  acquired  by  the  forfeiture  travels 
with  the  thing  in  all  its  future  progress. 
If,  on  the  other  hand,  it  is  acquitted,  the 
taint  of  forfeiture  is  completely  removed, 
and  cannot  be  re-annexed  to  it.  The  or- 
iginal owner  stands  upon  his  title  dis- 
charged of  any  latent  claims,  with  which 
the  supposed  forfeiture  may  have  pre- 
viously infected  it.  A  sentence  of  ac- 
quittal in  rem  does,  therefore,  ascertain 
a  fact,  as  much  as  a  sentence  of  condem- 
nation; it  ascertains  and  fixes  the  fact 
that  the  property  is  not  liable  to  the  as- 
serted claim  of  forfeiture.  It  should 
therefore  be  conclusive  upon  all  the  world 
of  the  nonexistence  of  the  title  of  forfeit- 
ure, for  the  same  reason  that  a  sentence  of 
condemnation  is  conclusive  of  the  exist- 
ence of  the  title  of  forfeiture.  It  would  be 
strange,  indeed,  if,  when  the  forfeiture 
ex  directo  could  not  be  enforced  against 
the  thing,  but  by  an  acquittal  was  com- 
pletely purged  away,  that  indirectly  the 
forfeiture  might  be  enforced  through  the 
seizing  oflieer;  and  that  he  should  be  at 
liberty  to  assert  a  title  for  the  govern- 
ment, which  is  judicially  abandoned  by, 
or  conclusively  established  against,  the 
government  itself.  .  .  .  Upon  princi- 
ple, therefore,  we  are  of  opinion  that  the 
sentence  of  acquittal  in  this  case,  with  a 
denial  of  a  certificate  of  a  reasonable 
cause  of  seizure,  was  conclusive  evidence 
that  no  forfeiture  was  incurred,  and  that 
tlie  seizure  was  tortious;  and  that  these 
questions  cannot  again  be  litigated  in 
j>nv  other  forum." 

Justification  of  aeixure. —  Where,  in  ac- 
tion of  tresiMiBS,  it  is  sought  to  justify  the 
seizure  of  a  vessel  for  forfeiture  under  the 
statute,  it  is  not  necessary  that  the  plea 
of  justification  should  speicify  the  foreign 
state  in  whose  service  or  against  whom 
the  vessel  was  intended  to  be  employed. 
Gelston  r.  Hoyt,  (1818)  3  Wheat.  246, 
4  U.  S.  (L.  ed.)  381,  where  the  court  said: 
"As  the  allegation  follows  the  words  of 
the  statute,  it  has  sufficient  certainty 
for  a  libel  or  information  in  rem,  for  the 
asserted  forfeiture  under  the  statute ;  and, 
consequently,  it  has  sufficient  certainty 
for  a  plea." 
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VII.  Restoration  of  Phizes 

See  notes  under  sec.  14,  infra,  at  p. 
478,  Restoration  of  Prizes. 

In  the  Gran  Para,  ( 1822 )  7  Wheat. 
471)  5  U.  S.  (L.  ed.)  501«  affirminfi^  a  de- 
cree of  restoration  to  the  original  owner 
of  certain  property  taken  by  the  Irre- 
sistible and  brought  into  Baltimore,  it 
was  held  that  there  had  been  a  violation 
of  the  statute  now  constituting  sec.  10, 
supra,  p.  430,  and  also  a  violation  of 
the  provision  now  constituting  the  t«xt 
section  11.  Chief  Justice  ivlarshall  said: 
**  The  principle  is  now  firmly  settled,  that 
prizes,  made  by  vessels  which  have  vio- 
lated the  acts  of  Congress,  that  have  been 
enacted  for  the  preservation  of  the  neu- 
trality of  the  United  States,  if  brought 
within  their  territory,  »hall  be  restored. 
The  only  question  therefore  is,  does  this 
case  come  within  the  principle.  That  the 
Irresistible  was  purchased,  and  that  she 
sailed  out  of  the  port  of  Baltimore,  armed 
and  manned  as  a  vessel  of  war,  for  the 
purpose  of  being  employed  as  a  cruiser 
against  a  nation  with  whom  the  United 
States  were  at  peace,  is  too  clear  for 
controversy.  That  the  arms  and  ammuni- 
tion were  cleared  out  as  cargo  cannot 
vary  the  case.  Nor  is  it  thought  to  be 
material  that  the  men  were  enlisted  in 
form  as  for  a  common  mercantile  voyage. 
There  is  nothing  resembling  a  commercial 
adventure  in  any  part  of  the  transaction. 
The  vessel  was  constructed  for  war,  and 
not  for  commerce.  There  was  no  cargo 
on  board  but  what  was  adapted  to  the 
purposes  of  war.  The  crew  was  too  numer- 
ous for  a  merchantman,  and  was  suflRcient 
for  a  privateer.  These  circumstances 
demonstrate  the  intent  with  which  the 
Irresistible  sailed  out  of  the  port  of  Balti- 
more. But  she  was  not  commissioned  as 
a  privateer,  nor  did  she  attempt  to  act 
as  one,  until  she  reached  the  river  La 
Plata,  when  a  commissison  was  obtained, 
and  the  crew  re-enlisted.  This  court  has 
never  decided,  that  the  offense  adheres  to 
the  vessel  whatever  changes  may  have 
taken  place,  and  cannot  be  deposited  at 
the  termination  of  the  cruise  in  preparing 
for  which  it  was  committed;  and  as  the 
Irresistible  made  no  prize  on  her  passage 
from  Baltimore  to  the  river  La  Plata,  it 
is  contended  that  her  offense  was  deposited 
there,  and  that  the  court  cannot  connect 
her  subsequent  cruise  with  the  tr.insac- 
tions  of  Baltimore.  If  this  were  to  be 
admitted  in  such  a  case  as  this,  the  laws 
for  the  preservation  of  our  neutrality 
would  be  completely  eluded,  so  far  as  their 
enforcement  depends  on  the  restitution 
of  prizes  made  in  violation  of  them.  Ves- 
sels completely  fitted  in  our  ports  for 
military  operations,  need  only  sail  to  a 
belligerent  port,  and  there,  after  obtain- 
ing a  commission,  go  through  the  cere- 
mony of  discharging  and  re-enlisting  their 


crew,  to  become  perfectly  legitimate 
cruisers,  purified  from  every  taint  con- 
tracted at  the  place  where  all  their  real 
force  and  capacity  for  annoyance  was  ac- 
quired. This  would,  indeed,  be  a  fraudu- 
lent neutrality,  di^raceful  to  our  own 
government,  and  of  which  no  nation  would 
be  the  dupe.  It  is  impossible  for  a  mo- 
ment to  disguise  the  facts  that  the  arms 
and  ammunition  taken  on  board  the  Irre- 
sistible at  Baltimore,  were  taken  for  the 
purpose  of  being  used  on  a  cruise,  and 
that  the  men  there  enlisted,  liiough  en- 
gaged, in  form,  as  for  a  commercial  voy- 
age, were  not  so  engaged  in  fact.  There 
was  no  commercial  voyage,  and  no  indi- 
vidual of  the  crew  could  believe  that  there 
was  one.  Although  there  might  be  no 
express  stipulation  to  serve  on  board  the 
Irresistible,  after  her  reaching  the  La 
Plata,  and  obtaining  a  commission,  St 
must  have  been  completely  understood 
that  such  was  to  be  the  fact.  For  what 
other  purpose  could  they  have  undertaken 
this  voyage.  Everything  they  saw,  every- 
thing that  was  done,  spoke  a  language  too 
plain  to  be  misunderstood.  .  .  .  Now, 
if  the  crew  of  the  Irresistible  were  not 
enlisted  in  the  port  of  Baltimore,  to  cruise 
under  the  commission  afterwards  -ob- 
tained, it  cannot,  we  think,  be  doubted, 
but  that  they  w^ere  *  hired  or  retained  to 
go  beyond  the  limits  or  jurisdiction  of 
the  United  States,  with  intent  to  be  en- 
listed or  entered '  into  that  service.  For 
what  other  purpose  were  they  hired  in 
the  port  of  Baltimore  for  the  voyage  to 
La  Plata?  The  third  section  makes  it 
penal  for  any  person,  within  any  of  the 
waters  of  the  United  States,  to  be  *  know- 
ingly concerned  in  the  furnishing,  fitting 
out,  or  arming  of  any  ship  or  vessel,  with 
intent  that  such  9hip  or  vessel  shall  be 
employed  in  the  service  f)f  any  foreign 
prince  or  state,  to  cruise,'*  etc,  *  It  is  too 
clear  for  controversy,  that  the  Irresistible 
comes  within  this  section  of  the  law  also. 
.  .  .  It  is,  therefore,  very  clear,  that 
the  Irresistible  was  armed  and  manned  in 
Baltimore,  in  violation  of  the  laws  and 
of  the  neutral  obligations  of  the  United 
States.  We  do  not  think  that  any  cir- 
cumstances  took  place  in  the  river  La 
Plata,  by  force  of  which  this  taint  was 
removed.  To  the  objection  that  thefe  is 
no  proof  that  any  part  of  the  money  was 
taken  out  of  a  Vesv?el  called  the  *  Gran 
Para,'  it  need  only  be  answered/ that  the 
allegation  of  the  libel  is,  that  she  was 
called  the  *  Gran  Para,  or  by  some  other 
n«me.' " 

In  The  Monte  AUegre,  etc..  (1822)  7 
Wheat.  520,  5  U.  S.  (L.  ed.)  513,  a  decree 
of  restoration,  as  in  the  case  cited  in  the 
preceding  paragraph,  was  affirmed,  Chief 
Justice  Marshall  saying:  '*  The  Monte 
AUegre  was  captured  by  the  private  armed 
vessel  called  La  Fortuna,  cruising  at  the 
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time  under  a  commission  from  the  chief  of 
the  Oriental  Republic  She  was  completely 
fitted  out,  equipped,  and  manned,  in 
Paltimore,  from  which  port  she  sailed  on 
her  first  cruise,  in  December,  1816;  owned 
and  commanded  by  citizens  of  the  United 
States;  but  commissioned  by  the  govern- 
ment of  Buenos  Ayres.  She  sailed  again 
on  her  second  cruise,  in  August,  1817, 
from  the  port  of  Baltimore.  This  cruise 
terminated  *  at  Buenos  Ayres,  where  she' 
was  in  part  dismantled,  some  of  her  rig- 
ging and  arms  being  deposited  in  a  store- 
ship  which  lay  near  her.  The  crew  also 
were  discharged.  After  lying  in  port  four 
or  five  weeks,  she  sailed  on  her  third 
craise,  hailing  the  same  armament  with 
which  she  sailed  from  Baltimore,  and 
about  twenty  or  thirty  of  the  same  crew. 
Her  commander  was  changed,  but  was  still 
a  citizen  of  the  United  States;  and  she 
sailed  under  a  commission  from  the  Ori- 
ental Republic.  On  ithis  cruise,  the 
Monte  Allegro  was  taken,  and  sent  into 
the  port  of  Baltimore,  where  she  was 
libeled  by  the  Consul-General  of  Portu- 
gal She  was  claimed  by  William  Foster, 
the  prize  master,  in  behalf  of  the  Oriental 
Republic,  who  alleged,  that  while  she  lay 
in  the  port  of  Buenos  Ayres,  she  was 
purchased  by  the  government  of  the  Banda 
Oriental.  The  r^it^  of  this  sale  consti- 
tutes the  only  question  which  can  arise 
in  this  case.      The  testimony  in  support 


of  it  is  found  in  the  depositions  of  James 
Brown,  James  Williams,  William  Towson, 
and  Alexander  Towson.  They  mention 
the  partial  dismantling  of  the  vessel,  and 
speak  of  a  report  that  she  was  sold,  but 
they  give  no  positive  information  on  the 
subject,  nor  did  they  even  hear  to  whom 
the  sale  wa^  made.  This  testimony  would 
weigh  very  little,  were  it  even  uncontra- 
dicted. But  the  regular  transmission  of 
her  prizes  to  Baltimore,  her  returning  to 
that  port,  at  the  termination  of  her  cruise, 
the  depositions  taken  to  show  that  the 
original  proprietors  had  not  parted  with 
their  interest,  are  proofs  of  a  continuing 
American  ownership,  which  are  entirely 
conclusive.  There  can,  then,  be  no  doubt 
but  that  the  captures  made  by  the  For* 
tuna  axe  in  violation  of  the  laws  of  the 
United  States,  enacted  for  the  preserva- 
tion of  neutrality,  and  that  they  ought 
to  be  restored  when  brought  within  our 
territory." 

'*  It  is  idle  to  talk  of  Ballard's  com- 
mission; if  he  had  any,  it  was  not  a 
commission  to  cruise  as  a  privateer;  and 
if  so,  it  was  of  no  validity,  because  granted 
to  an  American  citizen,  by  a  foreign  of- 
ficer, within  the  jurisdiction  of  the  United 
States."  Per  Mr.  Justice  Paterson,  in 
Talbot  t?.  Janson,  (1795)  3Dall.  133,  1 
U.  S.  (L.  ed.)  540,  holding  that  a  capture 
by  Ballard,  acting  under  such  a  commis- 
sion, was  illegal  and  must  be  restored. 


Sec.  12.  [Augmenting  force  of  foreign  vessel  of  war.]  Whoever, 
within  the  territory  or  jurisdiction  of  the  United  States,  increases  or 
augments,  or  procures  to  be  increased  or  augmented,  or  knowingly  is  con- 
cerned in  increasing  or  augmenting,  the  force  of  any  ship  of  war,  cruiser, 
or  other  armed  vessel  which,  at  the  time  of  her  arrival  within  the  United 
States,  was  a  ship  of  war,  or  cruiser,  or  armed  vessel,  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  or  belonging  to 
the  subjects  or  citizens  of  any  such  prince  or  state,  colony,  district,  or 
people,  the  same  being  at  war  with  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people,  with  whom  the  United  States  are  at  peace,  by 
adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing  those 
on  board  of  her  for  guns  of  a  larger  caliber,  or  by  adding  thereto  any 
equipment  solely  applicable  to  war,  shall  be  fined  not  more  than  one  thou- 
sand dollars  and  imprisoned  not  more  than  one  year.     [35  Stat.  L,  1090,] 

This  section  was  drawn  from  R.  S.  sec.  5286  (Act  of  April  20.  1818,  ch.  88,  3  Stat.  L. 
448),  which  was  repealed  by  section  341,  in/ra,  this  title.  The  only  changes  made 
were  the  substitution  of  the  tirst  word  **  Whoever "  for  the  words  "  Every  person 
who/'  and  the  omission  of  the  words  '*  deemed  guilty  of  a  high  misdemeanor  and  shall 
bs,"  which  appeared  before  the  word  "  fined  "  in  the  original  section. 


Liability  of  foreign  officen. — "  The  com- 
manders and  officers  of  vessels  of  other 
nations  found  to  have  violated  the  statute 
in  question,  are  amenable  to  the  criminal 
jarisdiction  of  our  courts,  and  may  be 
successfully  prosecuted.''  Violation  of 
NeutraUty  Act,  (1844)  4  Op.  Atty.-Gen. 
336. 


Whut  constitutes  augumentation.  -- 
"  The  repair  of  Mexican  toar  steamers 
in  the  port  of  New  York,  to<?ether  with 
the  augmenting  of  their  force  by  adding 
to  the  number  of  their  guns,  or  by  chang- 
ing those  originally  on  board  for  those  of 
larger  calibre,  or  by  the  addition  of  any 
equipment  solely  applica)>le  to  war,  is  a 
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violaticm  of  the  fifth  section  of  the  Act 
of  1818.  Yet  the  repair  of  their  bottoms, 
copper,  etc.,  does  not  constitute  any  in- 
crease or  augmentation  of  force  within  the 
meaning  of  the  Act;  and  the  steamers 
themselves  are  not  subject  to  seizure  by 
any  judicial  process  under  it."  Violation 
of  Neutrality  Act,  (1844)  4  Op.  Atty.- 
Gen.  336. 

The  repairing  of  gun  carriages  and 
where  old  ones  were  rotten  the  replacing 
them,  if  this  were  solely  for  those  guns 
th-at  were  actually  mounted  at  her  arrival 
could  not  be  called  an  augmentation  of 
her  force.  The  Montserat,  (1868)  17 
Fed.  Cas.  No.  9,740. 

Where  a  vessel  was  armed  when  she 
arrived  and  was  repaired  as  a  privateer, 
the  cutting  jot  two  new  ports  when  her 
wakat  was  repaired  did  not  amount  to 
any  additional  equipments.  Moodie  v. 
The  Brothers,  (1795)  Bee  Adm.  76,  17 
Fed.  Cas.  No.  9,743. 

Alteration  of  gun  carriages  —  presump- 
tionSf    etc. —  Further    charging   the    jury 
in  U.  S.  V.  Grassin,   (1811)   3  Wash.  66, 
26  Fed.  Cas.  No.  15,248,  cited  in  the  next 
following  paragraph,  Mr.   Justice  W^ash- 
ington  said:       "The  second  question  is, 
whether  the  gun  carriages  of  this  vessel 
were  so  altered,  as  to  increase,  or  augment 
her. force?     One  witness  has  sworn,  that 
the  guns  could  be  effectually  used  on  the 
gun   carriages  as  they  were.       You  will 
judge,  from  the  height  of  the  port  holes, 
and  of  the  carriages,  whether  this  was 
possible.    That  witness  is  contradicted  on 
this  point,  by  others  examined  in  support 
of  the  indictment.     Whether  they   were 
raised  or  not,  is  for  you  to  determine; 
the  witnesses  being  precisely  at  variance 
as  to  this  point.     But,  it  is  proved  by 
the  defendant's  witnesses,  that  the  car- 
riages were  decayed,  and  were  repaired 
by  cutting  away  those  parte,  and  substi- 
tuting sound  wood.      It  is,  therefore,  of 
no  consequence,  whether  the  sound  wood 
which   was   put   on,   raised   the  guns  or 
not;   if,  by  the  addition  or  substitution 
of  it,  for  that  which  was  decayed,  these 
guns  were  prepared  for  use,  so  as  to  aug- 
ment the  force  of  the  vessel,  beyond  what 
it  was  at  her  arrival.      If  nothing  was 
done  but  what  might  well  have  been  done 
without;   it  could  not  be  said,  that  her 
force  was  augmented,  by  the  addition  of 
the   equipment  —  quite   otherwise,   if   the 
addition  or  alteration  was  necessary,  in 
order  to  prepare  the  eight  carronades  for 
use.      On  this  point,  therefore,  you  must 
decide   according  to  the   evidence.       The 
third    point   is   peculiarly   a   subject"  for 
your   consideration,   being   a   question   of 
fact  merely.    It*  is,  whether  the  defendant 
procured,    or    was   knowingly    concerned, 
in   the   addition   or   alteration   that   was 
made  in  the  gun  carriages?     Prima  facie, 
every    presumption    is    against    the    com- 
mander of  a  vessel,  in  such  a  case.     It  is 


scarce  credible,  that  such  important  oper- 
ations in  reepect  to  the  armament  of  a 
vessel,  should  be  undertaken  by  any  per- 
son, without  the  orders  of  the  commander. 
In  addition  to  this,  the  omitting  to  men- 
tion these  carriages,  in  the  application  to 
the  custom-house  for  a  permit  to  land,  is 
calculated  to  excite  suspicion,  ^at  some 
alterations  were  intended ;  because,  if  they 
hjul  been  mentioned,  they  would  have  been 
placed  under  the  care  of  a  custom-house 
'officer,  whose  duty  it  would  have  been,  to 
prevent  such  alterations  from  being  made. 
That  the  defendant  knew  of  these  altera- 
tions, is  strongly  contended  for  upon  the 
evidence  of  the  marshal;  who  swore,  that 
after    the   arrest    of    the    defendant,    he 
stated  to  him  that  the  intention  was  only 
to    remove   the   decayed    timber,    and    to 
substitute  new.      But,  whether  he  spoke 
of   his   own   intention,   or   of   those   who 
during  his  sickness  had  acted  in  the  busi- 
ness, is  by  no  means  clear.     In  this  case, 
the  general  presumption  above  mentioned 
is  a 'good  deal  weakened,  from  the  cir- 
cumstance, that  the  owner  was  in  Phila- 
delphia during  the  whole  time  that  these 
repairs  were  going  on,  and  that  during 
the  greatest  portion  of  that  time,  the  de- 
fendant was  sick  and  confined  to  his  room. 
His   knowledge   of   what    was   going    on, 
were  this  fully  proved,  would  not  be  suf- 
fident  to  fix  him  with  the  offense,  unless 
he   was   in    some    way    concerned    in    it. 
Upon  this  point,  it  is  proper  you  should 
be  satisfied." 

Raising    or   lowering    qwn   carriages, — 
In  U.  S.  t?.  Grassin,  (1811)   3  Wash.  65, 
26  Fed.  Cas.  No.  15,248,  a  trial  on  an  in- 
dictment, Mr.  Justice  Washington  charged 
the  jury  as  follows :     "  The  first  question 
is,  whether  an  addition  made  to  gun  car* 
riages,  either  by  raising,  or  otherwise  al- 
tering   them,    is    an    offense,   within    the  ■ 
fourth  section  of  the  act  of  congress  of 
June   5,   1794    [1   Stat.   383].     It  is  ad"- 
mitted,  that  the  addition  of  entire  new 
gun  carriages  is  an  augmentation  within 
the  law;   but  the  alteration  of  old  car- 
riages is  denied  to  be  so.     To  the  court, 
it  seems,  that  nothing  can  be  more  plain 
than   the  meaning  of   this   section.     The 
offense   consists,    in    increasing,    or    aug- 
menting,   or    procuring,    or   being   know- 
ingly  concerned,    in    increasing,   or   aug- 
menting,   the    force    of    any    belligerent 
vessel,  which  was  armed  at  the  time  of 
her  arrival  within  the  United  States,  bv 
adding  to  the  number  or  size  of  her  guns, 
prepared    for    use;    or    by    the    addition 
thereto    (that   is   to   her   force),   of   any 
equipment,  solely  applicable  to  war.    Sup- 
pose,   then,   that    a   vessel    should   arrive 
here,  armed  with  twenty  muskets,  in  com- 
plete order,  and  an  equal  number  in  her 
hold,  but  without  locks,  or  otherwise  use- 
less—  we  ask,  what  would  be  her  force, 
in  guns  prepared    for  use?     The  answer 
is  obvious  twentv  mtiskets;  since  the  other 
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twenty,  not  being  prepared  for  use,  can 
constitute  no  part  of  her  force.     But,  i£ 
the  other  twenty  are  prepared  for  use,  by 
adding  locks,  is  not  her  force,  then,  forty 
guns  prepareid  for  use?    The  locks  are  an 
equipment  solely  applicable  to  war,  and 
then  the  whole  case  is  made  out.     For, 
the  force  of  the  veseel  has  been  increased 
or  augmented,    by   the   addition   to   the 
guns  prepared  for  use,  by  an  equipment 
solely  applicable  to  war.     In   lilce  man- 
ner, if   the   vessel   has   but   one   cannon 
mounted  and  prepared  for  use,  and  other 
eannon,    say    eight,    in    her    hold,    dis- 
mounted, or  on  carriages  too  rotten,  or 
too  high^  or  too  low  to  be  used,  her  force 
ia  but  one  cannon.    If,  by  raising  or  low- 
ering the  carriages,  or  replacing  the  de- 
cayed, by  sound  wood,  they  are  rendered 
fit  for  use,  her   force  then  becomes   in- 
creaaed  or  augmented  to  nine  cannon,  pre- 
pared for  use,  and  this,  by  an  equipment 
solely  applicable  to  war." 

Pnie  taken  by  force  unlawfully  aug- 
mented—  Reatitution  to  owner. —  In  The 
Brig  Alerta,    etc.,   v.   Moran,    (1815)    9 
Cranch  359,  3  U.  S.  (L.  ed.)   758,  affirm- 
ing a  decree  of  restitution  of  a  ship  and 
cargo  taken  as  prize,  Mr.  Justice  Wash- 
agUm  said:     "The  general  rule  is  un- 
deniable, that  the  trial  of  captures  made 
on  the  high  seas,  jure  bielli,  by  a  duly 
eonunissioned  vessel  of  war,  whether  from 
an  ^emy  or  a  neutral,  belongs  exclusively 
to.  the  courts  of  that  nation  to  which  the 
captor  belongs.     To  this  rule  there   are 
exceptions  which  are  as  firmly  established 
as  the  rule  itself.    If  the  capture  be  made 
within  the  territorial  limits  of  a  neutral 
country  into  which  the  prize  is  brought, 
or  by  a  privateer  which  had  been  illegally 
equipped   in    such    neutral    country,    the 
prize  courta  of  such  neutral  country  not 
only  possess  the  power,  but  it  is  their 
duty  to  restore  the  property  so  illegally 
captured  to  the  owner.    This  is  necessary 
to  the  vindication  of  their  own  neutral- 
ity, .  .  .  These  principles  are  believed  to 
be  fully  warranted  by  the  general  law  of 
nations,  by  the  decisions  of   the  courts 
of  this  country,  and  by  the  laws  of  the 
United  States.    By  the  act  of  June,  1794, 
the  enliating,  within  the  territory  of  the 
United  States,  persons  to  serve  as  soldiers 
and  marines  on  board  of  any  vessel   of 
war  or  privateer  in   the   service  of   any 
foreign  state,  with  the  exception  of  the 
subjects  of  such  foreign  state  transiently 
within  the  United  States;  the  fitting  out 
and  arming  any  vessel  in  the  service  of  a 
foreign  prince  or  state  at  war  with  any 
other  nation  which  is  at  peace  with  the 
United  States;  and  the  increasing  or  aug- 
menting the  force  of   any  armed  vessel 
.  of  war  in  such  foreign  service,  by  adding 
to  the  number  of  her  guns,  and  the  like, 


are  declared  to  be  ofifenses  against  the 
United  States,  and  are  punishable  by  fine 
and  imprisonment;  and  the  7th  section 
of  the  hiw  provides  for  the  detention  of 
all  such  vessels  as  have  been  so  fitted 
out,  or  as  have  so  increased  or  augmented 
their  force,  together  with  euch  prizes  as 
they  may  have  made,  in  order  to  the 
execution  of  the  prohibitions  and  penal- 
ties prescribed  by  that  act,  and  to  the 
restoring  of  such  prizee  in  cases  where 
restoration  shall  have  been  adjudged. 
Thus,  if  there  were  any  doubt  a«  to  the 
rule  of  the  law  of  nations  upon  this  sub- 
ject, the  illegality  of  equipping  a  foreign 
vessel  of  war  within  the  territory  of  the 
United  States,  is  declared  by  the  above 
law ;  and  the  power  and  duty  of  the  proper 
courts  of  the  United  States,  to  restore  the 
prizes  made  in  violation  of  that  law,  is 
clearly  recognized."  The  same  right  to 
restitution  was  declared  in  The  Estrella, 
(1819)  4  Wheat.  298,  4  U.  S.  (L.  ed.) 
674. 

In  British  Consul  «.  The  Nancy,  ( 1795) 
Bee  Adm.  73,  4»  Fed.  Cas.  No.  1,898,  it 
appeared  that  a  French  ship  fitted  as  a 
privates,  but  unanned,  and  with  only 
eight  or  ten  men  on  board,  arrived  at 
Charleston,  S.  C,  where,  before  sailing, 
she  increased  her  force  of  men  to  more 
than  thirty,  among  whom  were  some 
American  citizens.  She  sailed  on  October 
7,  chased  the  Nancy,  a  British  schooner, 
on  the  9th,  and  captured  her  on  the  10th, 
at  the  distance  of  nearly  100  leagues  from 
the  bar  of  Charleston,  at  which  time  she 
had  both  cannon  and  swivels  mounted. 
As  she  was  unarmed  when  she  came  to 
Charleston  with  her  cargo,  there  was  the 
most  violent  presumption  that  these  guns 
were  taken  in  here.  Having  brought  the 
Nancy  into  Charleston,  **  the  court  was  of 
opinion  that  this  was  such  an  augmenta- 
tion of  force  in  our  ports  as  amounted 
to  a  breach  of  our  neutrality  and  of  the 
law  of  nations,  and  to  a  violation  of  the 
act  of  congress  of  June  [5],  1794  [1  Stat. 
L.  383,  384,  §$  4,  61,  and  restitution  of 
the  prize  and  her  cargo  was  decreed 
accordingly." 

In  The  Santissima  Trinidad  and  The 
St.  Ander,  (1822)  7  Wheat.  283,  5  U!  S. 
(L.  ed.)  454,  affirming  a  decree  of  resti- 
tution, Mr.  Justice  Story  said;  "As  to 
captures  made  during  the  same  cruise, 
the  doctrine  of  this  court  has  long,  estab- 
lished that  such  illegal  augmentation  is 
a  violation  of  the  law  of  nations,  as  well 
as  of  our  municipal  laws,  and  as  a  viola- 
tion of  our  neutrality  by  analogy  to  other 
cases,  it  infects  the  captures  subsequently 
made  with  the  character  of  torta,  and 
justifies  and  requires  a  restitution  to  the 
parties  who  have  been  injured  by  such 
misconduct." 
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Sec.  13.  [Military  expeditions  against  people  at  peace  with  the  United 
States.]  Whoever,  within  the  territory  or  jurisdiction  of  the  United  States, 
begins,  or  sets  on  foot,  or  provides  or  prepares  the  means  for,  any  military 
expedition  or  enterprise,  to  be  carried  on  from  thence  against  the  terri- 
tory or  dominions  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people,  with  whom  the  United  States  are  at  peace,  shall  be  fined  not 
more  than  three  thousand  dollars  and  imprisoned  not  more  than  three 
years.    [35  Stat  L,  1090,] 

This  section  was  drawn  from  R.  S.  sec.  5286  (Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
449),  which  was  repealed  by  section  341,  tn/ra,  this  title.  The  only  changes  made 
were  the  substitution  of  the  first  word  **  Whoever  '*  for  the  words  "  Every  person 
who,"  the  omission  of  the  words  "  deemed  guiltv  of  a  high  misdemeanor  and  shall 
be "  which  had  appeared  in  the  original  section  before  the  word  "  fined,"  and 
the  alteration  of  the  phrase  "  not  exceeding  three  thousand  dollars  '*  to  read  "  not  more 
than  three  thousand  ooUars  "  as  given  in  the  text. 
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I.  Origin,   Purpose,   and   Construction 

OP  Statute 

1.  Origin  and  Purpose 

Origin  and  amendments  of  statute. — 
See  Wiborg  t\  U.  S.,  <1896)  163  U.  S. 
632,  16  S.  Ct.  1127,  1197,  41  U.  S.  (L.  ed.) 
289;  U.  S.  V.  O^SuIlivaIl,  (1851)  9  N.  Y. 
Leg.  Obs.  257,  27  Fed.  Cas.  No.  15,974; 
Charge  to  Grand  Jury,  (1866)  5  Blatchf. 
556,  30  Fed.  Cas.  No.  18,264,  (1851)  5 
McLean  249,  30  Fed.  Cas.  No.  18,266, 
(1859)  30  Fed.  Cas.  No.  18,268,  (1851) 
2  Curt.  630,  30  Fed.  Cas.  No.  18,269. 
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Pnipoae  of  enactment. —  "The  statute 
was  undoubtedly  designed  in  general  to 
secure  neutrality  in  wars  between  two 
other  nations,  or  between  contending 
parties  recognized  as  belligerents,  but  its 
operation  is  not  necessarily  dependent  on 
the  existence  of  such  state  of  belligerency. 
[1869]  13  Op.  Atty.-Gen.  177,  178."  Wi- 
borg  r.  U.  S.,  (1896)  163  U.  S.  632,  16 
8.  Ct.  1127,  1197,  41  U.  S.   (L.  ed.)   289. 

The  broad  purpose  of  the  section  is  to 
prevent  complications  between  this  govern- 
ment and  foreign  powers.  It  is  intended 
to  prevent  the  use  of  the  soil  or  waters 
of  the  United  States  as  a  base  from  which 
military  expeditions  or  military  enter- 
prises shall  be  carried  on  against  foreign 
powers  with  which  the  Ignited  States  are 
&t  peace.  What  it  prohibits  is  a  military 
expedition  or  a -military  enterprise  from 
this  country  against  any  foreign  power  at 
peace  with  the  United  States.'  It  does 
not  prohibit  the  transportation  from  this 
country  in  the  same  ship  of  few  or  many 
men  whose  known  intention  before  leaving 
our  shores  is  to  engage  in  hostilities 
against  the  forces  of  a  foreign  power, 
provided  that  such  men  do  not  constitute 
a  military  expedition  or  a  military  enter- 
prise. U.  S.  V.  Murphy,  (D.  C.  Del.  1898) 
84  Fed.  609. 

2.  Construction 

The  statute  must  be  strictly  constnied 
and  not  so  extended  in  its  scope  as  to 
include  caaes  not  clearly  Within  its  terms. 
U.  S.  t.  Lumsden,  (1856)  1  Bond  5,  26 
Fed.  Cm.  No.  15,641. 

Nor  can  it  be  enlarged  by  consrtruction 
heyond  the  fair  import  of  its  terms.  U.  S. 
r.  Hughes.  (E.  D.  S.  C.  1895)  70  Fed.  972. 

Reasonable  conatruction. —  Although  the 
statute  is  a  penal  statute  defining  certain 
offenses  against  the  United  States  and 
announcing  the  punishment  therefor,  it  is 
also  designed  to  secure  neutrality  in  wars 
between  other  nations  or  between  con- 
tending parties,  and  must  be  reasonably 
construed  in  such  a  way  as  not  to  defeat 
the  obvious  intention  of  the  legislature. 
Wiborg  r.  U.  S.,  (1896)  163  U.  S.  632, 
16  S.  Ct.  1127,  1197,  41  V.  S.  (L.  ed.) 
289. 

Construction  of  terms. — This  statute  is 
to  be  construed  as  other  domestic  legisla- 
tion is,  and  its  meaning  is  to  be  found 
in  the  ordinary  meaning  of  the  terms  used. 
Wiborg  r.  U.' 8.,  (1896)  163  U.  S.  632, 
16  S.  Ct.  1127,  1197,  41  U.  S.  (L.  ed.) 
2S9. 

3.  "Whoever" 

The  8tat:ite  applies  not  only  to  citizens 
of  the  United  States,  but  to  all  persons 
within  the  territory  or  jurisdiotion, 
whether  permanently  or  temporarily  re- 
siding there.  Charge  to  Grand  Jury, 
(1866)  5  Blatchf.  566,  30  Fed.  Cas.  No. 
18^4. 


II.  "Within  the  Tebbitobt  ob  Jubis- 
DicTioN,"  Etc. 

1.  In  General 

Place  of  beginning. —  **  The  prosecution 
is  bound  to  prove  that  the  act  of  banning 
or  setting  on  foot  a  military  expedition  or 
enterprise  was  within  the  territory  or 
jurisdiction  of  the  United  States;  and 
you  are  instructed,  in  this  connection,  that 
the  western  district  of  Texas  is  within  the 
territory  and  jurisdiction  of  the  United 
States.  And  the  proof  must  further  show 
that  the  expedition  or  enterprise  was  to 
be  carried  on  from  the  territory  or  juris- 
diction of  the  United  States  against  the 
republic  of  Mexico."  U.  8.  v.  YlMines, 
(W.  D.  Tex.  1892)  53  Fed.  536. 

2.  Expedition  Originating,  etc.,  in  Foreign 

Jurisdiction 

When  a  party  of  insurgents,  already  or- 
ganized and  carrying  on  war  against  the 
government  of  a  foreign  country,  sent  a 
vessel  to  procure  arms  and  ammunition  in 
the  United  States,  the  act  of  purchasing 
such  arms  and  ammunition  and  placing 
them  on  board  the  vessel  is  not  within  the 
scope  of  this  statute,  as  the  expedition 
or  enterprise  was  begun,  provided,  and 
prepared  for  in  a  foreign  country  and 
was  to  be  carried  on  from  that  country, 
not  from  the  United  States.  U.  S.  v. 
Trumbull,   (S.  D.  Cal.  1891)    48  Fed.  99. 

3.  Ewpedition  Aided  in  Foreign  JuHsdio- 

tion 

If  the  only  aid  furnished  the  expedition 
was  furnished  outside  of  the  jurisdiction 
of  the  United  States,  and  the  defendants 
when  starting  from  the  United  States,  to 
furnish  this  aid  were  ignorant  of  the  ob- 
ject of  their  voyage,  they  are  not  guilty 
of  a  violation  of  the  statute.  If,  however, 
they  entered  into  an  arrangement  in  the 
Ignited  States  to  provide  the  means  of 
transportation,  and  provided  it,  to  an 
expedition  coming  within  tlie  prohibition 
of  the  statute,  they  are  guilty,  even 
though  the  acts  done  in  aid  of  the  ex- 
pedition were  done  outside  of  the  juris- 
diction of  the  United  States.  U.  S.  v. 
Wiborg,  (E.  D.  Pa.  1896)   73  Fed.  159. 

'4.  Raising  Fund  to  he  Used  Abroad 

In  Bailey  v.  Belmont,  (1871)  10  Abb. 
Pr.  N.  S.  (N.  Y.)  270,  holding  that  the 
plaintiff  had  no  right  of  action  to  recover 
money  contributed  by  him  to  the  "  Fenian 
fund,"  which  was  designed  to  subvert  the 
established  government  over  the  Irish  peo- 
ple, the  court  said :  "  A  purpose  of  that 
nature,  had  it  been  attempted  to  carry  it 
into  execution  in  opposition  to  the  prin- 
ciples of  neutrality  which  have  so  long 
governed  the  United  States,  in  respect  to 
the    internal    strife   of   foreign    nations, 
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would  have  been  unlawful.  But  it  by  no 
means  follows,  that  because  money  is 
contributed  to  assist  a  revolutionary 
struggle,  it  may  not  lawfully  be  done, 
without  violating  any  laws  of  neutrality, 
and  such  would  be  the  case  whtm  the 
money,  although  contributed  here,  was  to 
be  used  only  in  the  country  where  the 
struggle  for  independence  was  going  on. 
Our  laws  of  neutrality  prohibit  the  or- 
ganizing and  fitting  out,  with  arms  and 
ammunitions  of  war,  expeditions  into  any 
foreign  country  with  which  we  are  at 
peace.  .  .  .  But  to  the  extent  only  that 
has  been  stated,  does  this  government  see 
fit  to  interfere.  The  monev  of  her  citizens 
may  be  contributed  to  aid  struggles  for 
liberty  in  any  part  of  the  world.  It  was 
done,  and  nobly  done,  when  Greece,  and 
Poland,  and  Hungary  were,  at  different 
periods  struggling  to  be  free  from  mon- 
arch ial  bondage,  and  establish  the  inde- 
pendence of  those  nations;  and  it  will 
continue  to  be  done,  whenever  any  people 
should  attempt  to  overthrow  '^ir.rtting  mon- 
archies or  despotisms  and  establish  free 
governments  in  their  stead.  It  does  not 
appear  in  this  case  that  the  fund  in  ques- 
tion was  designed  to  be  used  in  any  man- 
ner that  would  violate  the  neutrality 
laws  of  this  country.  There  is  no  allega- 
tion that  the  projectors  were  engaged  in 
organizing  or  fitting  out  armed  expedi- 
tions into  British  territory,  or  that  the 
money,  or  any  part  of  it,  has  been  or 
was  used  for  such  a  purpose,  but  the 
allegation  is  simply  that  it  was  'to  be 
used  on  behalf  of  the  Irish  republic,  in 
the  struggle  of  the  Irish  people  for  in- 
dependence.* The  purpose,  therefore,  so 
far  as  the  complaint  shows,  for  which  the 
money  was  contributed,  was  lawful  and 
proper,  and  in  none  of  its  aspects  is  it 
against  public  policy  to  open  the  courts 
to  a  contributor  who  desires  to  rescind 
his  subscription  after  the  project  has  been 
abandoned  and  given  up,  and  get  back  his 
money." 


III.  INOBBDIENTS    OF    OfFENSB 

1.  In  General 

**  There  are  four  acts  which  axe  declared 
to  be  unlawful,  and  which  are  prohibited 
by  the  statute :  to  *  begin  '  an  expedition ; 
to  '  set  on  foot '  an  expedition ;  to  '  pro- 
vide' the  means  for  an  enterprise;  and 
lastly  to  *  procure '  those  means.''  U.  S. 
V.  O'Sullivan,  (1851)  27  Fed.  Cas.  No. 
16,976. 

The  statute  is  several  and  comprehen- 
sive in  its  terms,  and  any  contribution 
which  tends  to  form,  or  assistance  given 
to  those  engaged  in,  a  military  expedition 
or  enterprise  of  the  character  prohibited 
by  it  must  be'  considered  within  its  pur- 
view. U.  S.  V,  Hughes,  (£.  D.  S.  C.  1896) 
70  Fed.  072, 


2.  Offenaes  Alternative 

"  The  enumerated  acts  which  constitute 
the  offense  are  all  in  the  disjunctive.  To 
'  begin '  the  military  expedition  spoken  of 
is  an  offense  within  the  statute.  To  begin 
it  is  to  do  the  first  act  which  may  lead 
to  the  enterprise.  The  offense  is  consum- 
mated by  any  overt  act  which  shall  be  a 
commencement  of  the  expedition,  thouji^h 
it  should  not  be  prosecuted.  Or  if  an 
individual  shall  *  set  the  expedition  on 
foot,'  which  is  scarcely  distinguishable 
from  beginning  it.  To  set  it  on  foot  may 
imply  some  progress  beyond  that  of  be- 
ginning it.  Any  combination  of  individ- 
uals to  carry  on  the  expedition  is  *  setting 
it  on  foot,'  and  the  contribution  of  money 
or  anything  else  which  shall  induce  such 
combination  may  be  a  beginning  of  the 
enterprise.  *  To  provide*  the  means  for 
such  an  enterprise,'  is  within  the  statute. 
To  constitute  this  offense,  the  individual 
need  not  engage  personally  in  the  expedi- 
tion. If  he  furnish  the  munitions  of  war, 
provisions,  transportation,  clothing,  or 
any  other  necessaries,  to  men  enga^d  in 
the  expedition,  he  is  guilty,  for  he  pro- 
vides the  means  to  carry  on  the  expedi- 
tion. It  must  be  against  a  nation  or  peo- 
ple with  whom  we  are  at  peace."  Charge 
to  Grand  Jury,  (1851)  5  McLean  306, 
30  Fed.  Cas.  No.  18,267. 

''It  is  not  necessary  that  both  of  these 
distinct  provisions  shall  be  violated  to 
constitute  the  offense.  The  proof  of  either 
one  of  them  will  be  deemed  sufficient. 
They  are  put  in  the  alternative.  It  is  not 
essential  to  the  case  that  the  expedition 
should  start,  much  less  that  it  should 
be  accomplished.  To  *  begin '  is  not  to 
finish;  to  '  set  on  foot'  is  not  to  accom- 
plish." U.  S.  V.  Ybanez,  (W.  D,  Tex. 
1892)  63  Fed.  536;  U.  8.  V,  O'Sullivan, 
(1861)  27  Fed.  Cas.  No.  16,976. 

The  statute  defines  the  offense  there- 
under disjunctively  as  committed  by  every 
person  who,  within  the  territory  or  jurie- 
diction  of  the  United  States,  "begins, 
or  sets  on  foot,  or  provides  or  prepares 
the  means  for,  any  military  expedition  or 
enterprise  to  be  carried  on  from  thence." 
Wiborg  V.  U.  S.,  (1896)  163  U.  8.  632, 
16  S.  Ct.  1127,  1197,  41  U.  S.  (L.  ed.) 
289. 

The  statute  creates  two  offenses:  the 
one  setting  on  foot  within  the  United 
States  a  military  expedition;  the  other 
providing  means  for  it,  as,  for  instance, 
means  for  transportation.  U.  S.  r.  Hart, 
(E.  D.  Pa.  1897)  78  Fed.  868. 

3.  Approval  of  President  No  Justification 

That  an  expedition  within  the  prohibi- 
tion of  this  statute  was  commenced  with 
the  knowledge  and  approval  of  the  Presi- 
dent of  the  United  States  is  no  justifica- 
tion. U.  8.  V.  Smith,  (1806)  27  Fed.  Cas. 
No.  16,842a. 
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4.  "  Begins,"  "  Seta  on  Foot/'  "  Provides/' 

etc. 

a.  Definitions 

"'Begin'  is  to  do  the  first  act;  to  enter 
upon.  We  may  say,  with  all  propriety, 
that  to  begin  an  enterprise  is  to  take  the 
first  step;  the  initiatory  movement  of  an 
enterprise,  the  very  formation  and  com- 
mencement of  an  expedition.  'To  set  on 
foot '  is  to  arrange,  to  place  in  order,  to 
set  forward,  to  put  in  way  of  being  ready. 
Then  *to  provide'  is  to  furnish  and  sup- 
ply ;  and  *  to  procure  the  means '  is  to 
obtain,  bring  together,  put  on  board,  to 
collect.  After  all  these  proofs  are  made 
out,  the  prosecution  must  further  show 
that  the  oeginning,  the  setting  on  foot, 
or  the  providing  or  procuring  materials 
for  such  an  exp^ition  or  enterprise,  were 
within  the  territory  or  jurisdiction  of  the 
United  States,  and  to  be  carried  on  from 
thence,  against  the  territory  or  dominions 
of  some  foreign  prince  or  state,  colony  or 
district  or  people,  with  whom  the  United 
States  were  at  peace."  U.  S.  r.  O'SulIivan, 
(1851)  27  Fed.  Cas.  No.  15,975,  per  Jud- 
8on,  J.,  charging  a  jury.  See  also  U.  S. 
r.  Ybanez,  (W.  D.  Texas  1892)  53  Fed. 
536,  where  the  court  further  said,  charg- 
ing a  jury:  ''There  are  certain  actis 
which  are  declared  to  be  unlawful,  and 
which  are  prohibited  by  the  statute,  to 
wit,  to  begin  an  expedition ;  to  *  set  on 
foot '  an  ,  enterprise, —  the  expedition  or 
enterprise,  in  either  case,  having  refer- 
ence to  one  of  a  military  character." 

"To  'begin  to  set  on  foot  a  military 
expedition^'  is  not  actually  setting  on  foot 
sach  expedition;  but  it  is  making  such 
preparation  for  it  as  shall  show  the  intent 
to  set  it  on  foot.  To  '  provide  or  prepare 
the  means  for  any  military  expedition  or 
enterprise,'  within  the  law,  such  prepara- 
tion must  be  made  as  shall  aid  the  ex- 
pedition. The  contribution  of  money, 
clothing  for  the  troops,  provisions,  arms, 
or  any  other  contribution  which  shall  tend 
to  forward  the  expedition,  or  add  to  the 
comfort  or  maintenance  of  those  who  are 
engaged  in  it,  is  consider^  to  be  in  viola- 
tion of  the  law.  These  acts  must  all  be 
done  under  such  circumstances  as  to  show 
the  criminal  intent,  unless  such  intent 
shall  be  avowed."  Charge  to  CTrand  Jury, 
(1838)  2  McLean  1,  30  Fed.  Cas.  No. 
18,265. 

"This  language  is  very  comprehensive 
and  peremptory.  It  brands  as  a  national 
oflfense  the  first  effort  or  proposal  by  in- 
dividuals to  get  up  a  military  enterprise 
within  this  country  against  a  friendly 
one.  It  does  not  waift  for  the  project  to 
be  consummated  by  any  formal  array,  or 
organization  of  forces,  or  declaration  of 
war;  but  strikes  at  the  inception  of  the 
purpose,  in  the  first  incipient  step  taken, 
with  a  view  to  the  enterprise,  by  either 
engaging  men,  munitions  of  war,  or  means 


of  transportation,  or  funds  for  its  main- 
tenance; and  even  further,  it  is  not  neces- 
sary that  the  means  shall  be  actually  pro- 
vided and  procured.  The  statute  makes 
it  a  crime  to  procure  those  means.  This 
would  clearly  comprehend  the  making 
readv,  and  the  tender  or  offer  of  such 
means  to  encourage  or  induce  the  ex- 
pedition; and  may  probably  include  also 
any  plan  or  arrangements,  having  in  view 
the  aid  and  furtherance  of  the  enter- 
prise." r.  S.  r.  O'SulIivan,  (1851)  27 
Fed.  Cas.  No.  15,975,  per  Judson,  J., 
charging  a  jurv.  See  also  U.  S.  f.  Ybanei, 
(W.  D.  Tex.  1892)  53  Fed..  536. 

b.  What  Constitutes  Beginning 

**  Probably  a  prerionsly  concerted  move- 
ment or  arrangement,  with  a  distinct  ref- 
erence to  the  recruitment  of  men,  would 
be  sufficient  to  constitute  such  a  begin- 
ning. And  if  this  was  followed  up  by  the 
designation  of  a  plan  for  an  enlistment 
or  enrollment,  though  there  should  be 
no  proof  that  any  were  actually  enlisted 
or  enrolled,  it  would  bring  the  parties 
implicated  within  the  operation  of  the 
section  referred  to."  U.  S.  r.  Lumsden, 
(1866)  1  Bond  5,  26  Fed.  Cas.  No.  16,641. 

c.  Collection  of  Men  Not  Essential 

An  expedition  is  begun  or  set  on  foot 
within  the  meaning  of  the  statute  where 
one  takes  part  in  collecting  a  body  of 
men  and  in  collecting  arms  and  equip- 
ment with  the  intent  that  the  two  shall  be 
oombined  afterwards  so  as  to  form  a  com- 
plete expedition.  U.  d.  t.  Nunez,  (S.  D. 
K.  Y.  1896)  82  Fed.  599. 

d.  Enlistment  of  Men 

"The  actual  enlistment  or  enxoUment 
of  men,  with  the  purpose  of  engaging  in 
an  unlawful  military  expedition  or  en- 
terprise, is  clearly  within  the  soc^  ci 
the  first  alternative  of  section  6.  This 
constitutes  a  substantive  fact  susceptible 
of  proof;  and  being  proved,  would  justify 
the  conclusion  of  legal  guilt."  U.  S.  r. 
Lumsden,  (1856)  1  Bond  5,  26  Fed.  Cas. 
No.  15,641. 

e.  Actual  Starting  Not  Essential 

"  It  is  not  essential  to  the  case  that  the 
expedition  should  start,  much  less  that 
it  should  have  been  accomplished.  To 
•  begin  '  is  not  to  finish.  To  *  set  on  foot ' 
is  not  to  accomplish.  To  provide  and 
procure  powder  is  not  to  put  to  it  the 
match  or  the  percussion.  It  is  not  neces- 
sary that  the  vessel  should  actually  sail 
nor  is  it  necessary  that  war  should  exist 
between  the  nation  on  which  the  descent 
is  to  be  made,  with  another  nation."  U. 
S.  V,  O'SuHivan,  ( 1861 )  27  Fed.  Cas.  No. 
16,976. 
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f.  Offense  by  Single  Individual 

"A  military  expedition  may  be  b^un 
by  a  single  individual."  Per  Chief  Jus- 
tice Marshall  in  U.  S.  i?.  Burr,  (1807)  25 
Fed.  Caa.  No.  14,6W  (at  p.  194)',  who 
also  said :  "  If  the  means  are  any  means 
the  crime  may  unquestionably  be  com- 
mitted by  any  individual.  Should  the 
term  he  even  so  construed  sjb  to  imply 
that  all  the  means  must  be  provided  be- 
fore the  offense  can  be  committed,  sitill 
all  the  means  may,  in  many  cases,  be  pro- 
▼ided  by  a  single  indiyidual." 

5.  "Provides  or  Prepares  the  Me<m9^ 

a.  In  General 

''To  provide  or  prepare  the  means  for 
any  military  expedition  or  enterprise 
within  the  law,  such  preparation  must  be 
made  as  shall  aid  the  expedition.  The 
contribution  of  money,  clothing  for  tihe 
troops,  provisions,  arms,  or  any  other 
contribution  which  shall  tend  to  forward 
the  expedition,  or  add  to  the  comfort  or 
maintenance  of  those  who  are  engaged  in 
it,  is  considered  in  violation  of  the  law. 
Tlieee  acts  must  all  be  done  under  such 
circumstances  as  to  show  the  criminal  in- 
tent, unless  such  intent  shall  be  avowed." 
Charge  to  Grand  Jury,  (1859)  30  Fed. 
Cas.  No.  18,268. 

"Any  providing  or  procurement  of 
means,  to  bring  the  party  within  the 
penal  sanction  of  the  law  must  have  ref- 
erence to  the  use  of  such  means,  under  cir- 
cumstances that  would  render  such  use 
criminal  in  the  eye  of  the  law.  If,  there- 
fore, the  proof  shows  that  means  were 
procured,  to  be  used  on  the  occurrence  of 
a  future  contingent  evenft,  no  liability  is 
incurred  under  the  statute.  The  test  of 
the  criminality  of  the  act  is  the  inten- 
tion; but  if  the  intention  is  that  the 
means  provided  or  procured  shall  only  be 
used  at  a  time,  and  under  circufnstances 
fn  which  they  could  be  used,  without  a 
violation  of  any  law,  no  criminality  at- 
taches to  the  act."  U.  S.  v,  Lumsden, 
(1856)  1  Bond  5,  26  Fed.  Cas.  No.  15,641. 

b.  Providing  Transportation 

Providing  the  means  of  transportation 
for  a  military  enterpriee  to  be  carried  on 
from  the  United  States  against  a  foreign 
government  is,  within  the  meaning  of  this 
statute,  preparing  the  means  for  suoh  a 
military  enterprise  to  be  so  carried  on, 
and,  if  done  with  the  knowledge  on  the 
part  of  a  person  so  providing  the  means 
of  transportation,  of  "the  cliaracter  and 
purpose  of  such  enterprise,  constitutes  a 
violation  of  the  statute.  U.  S.  i*.  Murphy, 
(D.  C.  Del.  1898)  84  Ped.  609;  U.  S.  t\ 
Nunez,  (S.  D.  N.  Y.  1896)  82  Fed.  699. 
See  also  Wiborg  t;.  U.  S.,  (1896)  163  U. 
S.  632,  16  S.  a.  1127,  1197,  41  U.  S. 
(L.  ed.)  289. 

Providing  transportation  for  a  military 


eX'pedition  or  enterprise  to  be  earried 
from  the  United  States  is  providing  the 
means  for  it,  within  the  meaning  of  this 
section.  The  Laurada,  (D.  C.  Del.  1898) 
86  Fed.  760;  U.  S.  v.  O'Brien,  (6.  D. 
N.  Y.  1896)   75  Fed.  900. 

If  persons  supplying  or  oarryins  arms 
and  equipments  from  a  place  in  tlie 
United  Stiettes  are  in  any  wise  parties  to 
a  design  that  force  shall  be  employed 
against  the  authority  of  a  foreign  country 
wilh  which  the  United  States  are  at  peace, 
or  that,  either  in  the  United  States  or 
elsewhere,  before  final  delivery  of  the 
arms  and  equipments,  men  with  hostile 
purpose  toward  the  foreign  government 
shall  be  taken  on  board  and  transported 
in  furtherance  of  this  purpose,  the  enter- 
prise is  not  commercial  but  military,  and 
is  in  violation  of  the  provisions  of  the 
statute.  International  Law,  (1895)  21 
Op.  Atty.-Gen.  267. 

Providing  means  for  part  of  journey. — 
In  an  indictment  for  providing  means  for 
a  military  expedition  it  is  not  necessary 
that  the  defendant  should  have  provided 
the  means  for  carrying  the  expeciition .  in 
question  all  of  the  way  to  its  destination, 
but  if  he  provides  the  means  for  any  part 
of  its  journey,  with  knowledge  of  its  ulti- 
mate destination  and  of  its  unlawful  char- 
acter, he  is  guilty.  Hart  v.  U.  S.,  (C.  C. 
A.  ad  Cir.  1898)  84  Fed.  799,  66  U.  S.  App. 
470,  28  C.  C.  A.  612.       . 

''If  the  defendant  had  knowledge  that 
the  expedition  was  unlawful,  as  dbarged, 
and  he  provided  the  means,  here,  in  this 
district,  to  carry  it  to  Navassa,  on  its 
way  to  Ouba,. knowing  thai  the  latter  was 
its  destination,  he  is  guilty  of  the  offense 
charged.  It  is  not  necessary  that  he 
should  provide  the  means  of  carrying  ic 
to  Cuba.  If  he  provided  means  here  for 
carrying  it  any  part  of  the  journey,  with 
knowledge  of  ita  destination,  and  of  its 
unlawful  character,  he  is  guilbr."  U.  S. 
t>.  Hart,  (E.  D.  Pa.  1897)   78  Fed.  868. 

c.   Place   Where  Means   Provided 

Within  the  jurisdiction. —  Where  a  per- 
son ie  indicted  for  providing  means,  wiuin 
the  prohibition  of  the  statute,  to  justify 
a  conviction  it  must  be  proved  that  a 
military  expedition  was  organized  in  the 
United  States  and  that  the  defendant  pro- 
vided means  in  the  district  where  he  is 
tried  for  assisting  the  expedition  on  its 
way  to  the  country  of  its  destination, 
with  knowledge  that  it  was  sudi  an  ex- 
pedition. U.  S.  t\  Hart,  (E.  D.  Pa.  1897) 
78  Fed.  868. 


6.  '* Militcbry  Expedition  or  Enterprise'* 

a.  "  Expedition  "  and  "  Enterprise  " 

Defined 

''The  phrase  'military  expedition  or 
enterprise '  has  been  variously  construed 
bv  the  District  Courts,  but  apparent  dil- 
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ferences  in  expression  may  be  largely  at- 
tributable to  the  differences  in  the  facts 
under  consideration  in  the  particular 
case.''  Wiborg  v.  V,  S.,  (1896)  163  U.  8. 
632, 16  a  Ct.  1127,  1197,  41  U.  S.  (L.  ed.) 
289. 

**  The  term  '  expedition '  is  used  to  sig- 
nify a  march  or  voyage  with  martial  or 
hostile  intentions.  The  term  *  enterprise ' 
means  an  undertaking  of  hazard,  an  ar- 
duous attempt."  U.  S.  v.  O'Sullivan, 
(1861)  27  Fed.  Cas.  No.  15,975;  U.  S.  f?. 
Ybanez,  (W.  D.  Tex.  1892)   53  Fed.  536. 

"The  definitions  of  the  lexicographers 
substantially  agree  that  a  military  ex- 
pedition is  a  journey  or  voyage  by  a  com- 
pany or  body  of  persons  having  the  posi- 
tion or  character  of  soldiers,  for  a  specific 
warlike  purpose;  also  the  body  and  its 
outfit;  and  that  a  military  enterprise  is 
a  martial  undertaking,  involving  the  idea 
of  a  bold,  arduous,  and  hazardous  at- 
tempt." Wiborg  V.  U.  S.  (1896)  163  U. 
S.  632,  16  S.  Ct.  1127,  1197,  41  U.  S. 
(L.  ed.)  289. 

b.  "Enterprise"  Broader  than 
"  Expedition  " 

"The  word  'enterprise'  is  somewhat 
broader  than  the  word  'expedition';  and 
although  the  words  are  synonymously 
used,  it  would  seem  that  under  the  rule 
that  its  every  word  should  be  presumed  to 
have  some  force  and  effect,  the  word  ^  en- 
tm>ri8e '  was  employed  to  give  a  slightly 
wiaer  scope  to  tie  statute."  Wiborg  v, 
U.  S.,  (1896)  163  U.  S.  632,  16  S.  Ct. 
1127,  1107,  41  U.  S.  (L.  ed.)  289.  See 
also  U.  S.  17.  Murphy,  (D.  C.  Del.  1898) 
84  Fed.  609. 

In  U.  S.  P.  Sander,  (S.  D.  N.  Y.  1917) 
241  Fed.  417,  overruling  a  demurrer  to 
an  indictment  for  violation  of  this  sec- 
tion. Judge  Augustus  N.  Hand  said: 
**The  only  matter  which  it  seems  neces- 
sary for  me  to  discuss  is  whether  the 
indictment  as  a  whole  alleges  a  viola- 
tion of  section  13  of  the  United  States 
Criminal  Code,  and  that  general  objec- 
tion comes  down,  in  my  opinion,  to  the 
single  question  as  to  whether  the  sending 
oat  of  a  spy  or  spies  to  the  dominions  of 
a  countrv  with  which  we  are  at  peace 
comes  within  the  prohibition  of  this  stat- 
ute. There  are  numerous  cases  holding 
that  the  expedition  or  entei^rise  aimed 
at  by  this  statute  must  be  of  a  substantial 
military  character;  that  if  a  number  of 
men  went  upon  it,  they  must  answer  in  a 
fair  way  the  description  of  soldiers,  and 
must  h&ve  some  discipline,  arms,  and  con- 
cert of  action.  These  cases,  I  believe,  all 
relate,  however,  to  the  portion  of  the 
statute  which  deals  with  a  military  ex- 
pedition. This  feature  of  the  statute  is 
distinguished  from  the  language  therein 
prohibiting  a  military  enterprise,  and  the 
matter  is  discussed  by  the  Supreme  Court 
of  the  United  States  in  Wiborg  v.  U.  S. 
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[1896]  163  U.  S.  632,  16  S.  Ct.  1127,  1197, 
41  U.  S.   (L.  ed.)   289.    I  think  the  test 
was  properly  laid  down  in  this  court  by 
Judge  Wolverton  in  the  case  of  U.  S.  v. 
Tauscher,  [S.  D.  N.  Y.  1916]  233  Fed.  697, 
and  applied  by  me  at  the  trial,  and  that 
test    (although   in    the   case   of   United 
States  r.  Tauscher  there  was  a  military 
expedition,    as    well    as    enterprise)    is: 
What  is  the  substantial  character  of  the 
aet?    Was  the  act  one  which  can  fairly 
be   considered   as   an    accompaniment   of 
military   operations,   so   intmiately   con- 
nected with  them  that  it  forms  a  natural, 
if  not  inevitable,  part  of  such  operations? 
And  were  the  person  or  persons  engaged 
in  it  such  persons  as  are  reasonably  to 
be  regarded  as  part  of  a  military  or  war- 
like enterprise?     If  I  am  right  in  this 
definition,  it  seems  to  me  that  no  one  can 
dispute  that  spies   are,   and   from  time 
inunemorial  have  been,  essential  accom- 
paniments of  armies  and  military  expe- 
ditions and  enteriyrises  of  all  kinds.    I  do 
not  think  that  the  fact  that  Bacon  was 
the  only  person  sent  out  as  a  spy,  even 
though  the  allegation  in  the  indictment 
that  it  was  arranged  to  send  others  be 
disregarded,  can  make  any  difference.    If 
we  were  dealing  with  a  military  expedi- 
tion, the  word  would  probably  call  for 
several   perscms.     It  cannot,   for   a  mo- 
ment, be  contended  that  an  aviator,  who 
started    from   New    York   in    an    armed 
aeroplane    alone   to   throw   bombs    upon 
the  city  of  Montreal  or  the  city  of  Mexico, 
would  not  be  engaged  in  a  military  enter- 
prise.   During  we  argument  I  illustrated 
my  belief  that  spies  are  -persons  who  may 
engage,  and  who  do  engage,  in  a  military 
enterprise,  by  suggesting  that,  if  those 
who  besieged  a  city  should  send  in  a  spy 
to  obtain  information  as  to  the  food  sup- 
ply,  he  would   clearly  be   in    the   same 
category  as  any  other  soldier,  excepting 
that  he  would  suffer  the  deaih  penalty  by 
military  authority  when  he  was  caught. 
In  other  words,  the  moment  it  is  admitted 
(and  the  allegations   of  the  indictment 
must  be  taken  at  their  face  value)  that 
the  defendant  Bacon  was  a  spy,  that  mo- 
ment he  becomes  in  every  sense,  so  far 
as   the   statute   is   concerned,   a  soldier, 
and  part  of  the  military.    Nor  do  I  mean 
to  say  that  a  person  is  not  within  the  in- 
hibitions of  the  act  who  is  not  within  the 
precise  category  of  a  soldier  or  spy.    The 
act  prohibit  a  military  enterprise,  which 
the   Supreme   Court   has   denned    as    '  a 
martial  undertaking,  involving  the  idea 
of   a  bold,   arduous,   and   hazardous   at- 
tempt.' Wiborg  t?.  U.  S.  [1896]  163  U.  S. 
[632],  650,  16  S.  Ct.  [1127],  1134,  41  U. 
S.   (L.  ed.)  289.     It  would  seem  evident 
that  a  person  who  inaugurates  within  the 
United  States  any  act  of  a  warlike  na- 
ture, to  be  carried  on  tiienoe  against  the 
territorv  or  dcxninion  of  a  foreign  sta^^e 
with  which  this  government  is  at  peace, 
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is  denouncod  by  the  statute.  I  have 
wished  to  point  out  that  the  words  '  mili- 
tary enterprse',  while  including  a  mili- 
tary expedition,  have  been  held  by  the 
Su'preme  Court  to  give  a  wider  scope  to 
the  statute  than  the  latter  term,  and 
that  a  *  military  enterprise '  may  conse- 
quently include  various  undertakings  by 
single  individuals,  as  well  as  by  a  number 
of  persons." 

c.  Military  Character 

In  general. —  "  Before  the  jury  can  con- 
vict on  this  indictment,  it  must  be  proved 
to  their  satisfaction  that  the  expedition 
or  enterprise  was  in  its  character  mili- 
tary; or,  in  other  words,  it  must  have 
been  shown  by  competent  proof  that  the 
design,  the  end,  the  aim,  and  the  purpose 
of  the  expedition,  or  enterprise,  was  some 
military  service,  some  attack,  or  inva- 
sion of  another  people  or  country,  state, 
or  colony,  as  a  military  force.  The  en- 
gagement of  men  to  invade  or  attack  any 
other  people  or  country,  by  force  and 
strong  hand;  the  designation  of  officers; 
the  classification  and  arrangement  of  men 
into  regiments,  squadrons,  battalions,  or 
companies;  the  division  of  the  men  into 
infantry,  cavalry,  artillery,  or  riflemen; 
the  purchase  of  vessels  or  steamboats, 
military  stores,  such  as  powder  or  ball, 
for  an  expedition,  give  character  to  the 
expedition  itself,  provided  that  there  is 
sufficient  proof  to  satisfy  the  jury  that 
they  are  to  be  used.  But  any  expedition 
or  enterprise  in  matters  of  commerce  or 
of  business,  of  a  civil  nature,  unattended 
by  a  design  of  an  attack,  invasion,  or  con- 

Suest,  is  wholly  legal,  and  is  not  an  expe- 
ition  or  an  enterprise  within  this  act." 
U.  S.  I?.  O'Sullivan,  (1851)  27  Fed.  Gas. 
No.  16,975.  See  also  U.  S.  t*.  Ybanez,  (W. 
D.  Tex.  1892)   53  Fed.  636. 

"A  military  expedition,  therefore,  is  an 
undertaking  by  a  body  of  men  of  a  mili- 
tary character.  There  must  be  a  body,  be- 
cause one  or  two  men  cannot  constitute 
an  expedition.  To  fall  within  the  stat- 
ute, it  must  be  a  military  expedition 
*  carried  on  from  this  country.'  A  mere 
lawful  intent  to  enlist  abroad  cannot  give 
a  voyage  a  military  character.  The  expe- 
dition must  be  military  in  character,  as 
is  admitted;  and  I  cannot  conceive  how 
an  expedition  can  be  characterized  as  mili- 
tary, or  be  deemed  to  be  *  carried  on '  as 
a  military  expedition  *  from  this  country  ' 
within  the  language  of  the  statute,  un- 
less it  have  some  at  least  of  the  essential 
elements  of  a  military  body  when  it 
■starts.  The  essential  elements  of  a  mili- 
tary body  are,  first,  soldiers,  as  is  in- 
dicated by  the  very  word  'military', 
derived  from  miles,  a  soldier.  The  funda- 
mental idea  of  a  military  enterprise  or 
expedition  to  be  *  carried  on '  from  this 
country  is  that  it  is  undertaken  by  sol- 
diers or  in  some  military  service.     Next 


is  the  relation  of  the  soldier  to  the  com- 
mander. It  imports  officers,  and  the  duty 
of  military  obaiience.  Xext,  arms;  such 
arms  as  are  appropriate  to  the  enterprise; 
such  as  will  enable  the  body  to  do  the 
military  work  contemplated.  Next,  that 
it  shall  act  as  a  unit  in  a  military  way, 
i.  e.,  as  a  body  bound  together  by  organ- 
izatioiT  under  a  definite  command.  And, 
finally,  a  military  purpose,  a  purpose  of 
attack  or  defense,  a  hostile  purpose.'' 
U.  S.  t\  Hart,  (S.  D.  N.  Y.  1896)  74  Fed. 
724. 

"  Neither  this  statute  nor  any  other  de- 
clares what  is  meant  therein  by  the 
words  *  military  enterprise ',  nor  what 
would  be  required  to  constitute  such  an 
enterprise,  so  that  in  giving  effect  to 
the  statute  the  court  must  determine  from 
other  sources  what  Congress  meant  when 
it  used  these  words."  U.  S.  v.  Bopp,  (X, 
D.  Cal.  1916)  230  Fed.  723,  sustaining  a 
demurrer  to  an  indictment  for  conspiracy 
(under  section  37,  infra,  this  title)  to 
violate  section  13,  and  holding  that 
while  a  purpose  to  destroy  tunnels,  rail- 
roads, bridges,  trains,  and  ships  which 
were  enga^d  in  the  transportation  of 
munitions  of  war  might  be  the  aim  of  a 
military  enterprise,  it  is  not  necessarily 
so  and  might  be  directed  only  against  the 
varioiis  companies  owning  such  tunnels, 
railroads,  bridges,  trains,  and  ships. 

In  U.  S.  i\  Tauscher,  (S.  D.  N.  Y. 
1916)  233  Fed.  597,  overruling  a  demur- 
rer to  an  indictment  for  conspiracy  to 
violate  section  13,  Wolverton,  J.,  said: 
"The  federal  District  Courts  have  from 
time  to  time  dealt  with  the  question  of 
what  constitutes  a  military  expedition 
or  enterprise.  Some  in  their  interpreta- 
tion of  the  term  have  signified  that  it 
requires  a  high  degree  of  military  organ- 
ization, men  drilled  as  soldiers,  with  offi- 
cers having  a  military  title  in  command, 
and  appropriately  equipped  for  engaging 
in  war.  U.  S.  v.  Pena,  [D.  C.  Del.  189i5il 
69  Fed.  983;  U.  S,  v.  Hart,  [S.  D.  N.  Y. 
1896]  74  Fed.  724.  On  the  other  hand, 
some  have  not  applied  the  term  with  such 
strictness  respecting  military  organiza- 
tion. The  Supreme  Court,  in  Wiborg  r. 
U.  S.,  [1896]  163  U.  S.  632,  16  S.  Ct. 
1127,  1197,  41  U.  S.  (L.  ed.)  289,  has 
had  occasion  to  analyze  the  holdings  of 
the  lower  courts,  and  has  discarded  the 
ultra  view  respecting  military  organiza- 
tion. .  .  .  The  courts  that  entertain  the 
view  that  there  shall  be  a  complete  and 
high  degree  of  military  organization  min- 
imize tne  element  of  an  enterprise  or 
expedition,  when  it  seems  to  be  the  in- 
tendment of  the  statute  that  both  ele- 
ments shall  concur,  namely,  that  there 
shall  be  an  enterprise  or  expedition,  and 
that  such  enterprise  or  expedition  shall  be 
military  in  character.  The  purpose  of  the 
expedition  may  serve  as  well  to  give  caate 
to   the   military   character   as   even    th« 
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organization  by  which  the  enterprise  is  to 
be  carried  into  effect.  Thus  a  most  com- 
pletely organized  military  detachment  of 
soldiers  marching  from  a  neutral  into  a 
belligerent  country,  simply  to  march  in 
and  then  out  again,  without  threat  or 
purpose  of  attack  in  any  direction  upon 
the  belligerent,  or  upon  any  of  its  institu- 
ti(m8,  while  it  might  impinge  upon  inter- 
national neutrality  regulations,  would 
not,  it  is  believed,  contravene  the  stat- 
ute; nor  would  a  wholly  unorganized  and 
irresponsible  mob  of  persons  going  from 
a  neutral  into  a  belligerent  state,  with  a 
purpose  of  committing  depredations  upon 
the  latter's  military  institutions,  alone 
constitute  an  infringement  of  the  stat- 
ute. But  if  there  ba  a  preconcerted  plan 
of  operations,  with  leadership,  and  a  co- 
ordination of  men  and  arms  and  muni- 
tions and  other  means  for  attacking  the. 
armies  or  navies  of  the  belligerent,  or 
crippling  or  destroying  her  military  in- 
stitutions, set  on  foot  for  the  purpose  and 
with  the  intention  of  so  attacking  the 
belligerent  nation  in  either  aspect,  and 
thereby  to  render  aid  and  assistance  to 
the  enemy,  the  military  enterprise  or  ex- 
pedition contemplated  by  the  statute 
would  seem  to  bie  complete.  I  am  sup- 
ported in  this  view  by  the  charge  of 
Judge  Bradford  to  the  jury  in  U.  S.  v. 
Murphy,  [D.  C.  Del.  1898]  84  Fed.  609, 
814." 

"  Where  a  number  of  men,  whether  few 
or  many,  combine  and  band  themselves  to- 
gether, and  thereby  organize  themselves 
mto  a  bodv,  within  the  limits  of  the 
United  States,  with  a  common  intent  or 
purpose  on  their  part  at  the  time  to  pro- 
ceed in  a  body  to  foreign  territory,  there 
to  engage  in  carrying  on  armed  hostilities, 
either  by  themselves  or  in  co-operation 
with  other  forces,  against  the  territory 
or  dominions  of  any  foreign  power  with 
which  the  United  States  is  at  peace,  and 
with  such  intent  or  purposo  proceed  from 
the  limits  of  the  United  States  on  their 
way  to  Huch  territory,  either  provided 
with  arms  or  implements  of  war,  or  in- 
tending and  expecting  and  with  prepara- 
tion to  secure  them  during  transit,  or 
before  reaching  the  scene  of  hostilities,  in 
such  case  all  the  essential  elements  of  a 
military  enterprise  exist.  It  is  not  neces- 
sary that  the  men  shall  be  drilled  or 
uniformed  or  prepared  for  efficient  B€»rvice, 
nor  that  they  shall  have  been  organized, 
according  to  the  tactics,  as  infantry,  artil- 
lery, or  cavalry.  It  is  sufficient  that  the 
military  enterprise  shall  be  begun  or  set 
on  foot  within  the  United  States;  and 
it  is  not  necessary  that  the  organization 
of  the  body  as  a  military  enterprise  shall 
be  completed  or  perfected  within  the 
United  States.  Nor  is  it  necessary  that 
ail  of  the  persons  composing  the  military 
enterprise  should  be  brought  in  personal 
contact  with  each  other  within  the  limitft 


of  the  United  States;  nor  that  they  should 
all  leave  those  limits  at  the  same  point. 
It  is  sufficient  that  by  previous  arrange- 
ment or  agreement,  whether  by  conversia- 
tion,  correspondence,  or  otherwise,  they 
become  combined  and  organized  for  the 
purposes  mentioned,  and  that  by  concerted 
action,  though  proceeding  from  different 
portions  of  this  country,  they  meet  at  a 
designated  point  either  on  the  high  seas 
or  within  the  limits  of  the  United  States. 
Under  such  circumstances  a  military  en- 
terprise to  be  carried  on  from  the  United 
States  exists  within  the  meaning  of  the 
law."  U.  S.  c.  Murphv,  (D.  C.  Del.  1898) 
84  Fed.  609. 

A  combination  of  men  organized  in  the 
United  States  for  the  piu'pose  of  going  to 
a  foreign  country  with  which  this  country 
is  at  peace  and  making  war  upon  such 
foreign  government,  the  expedition  being 
provided  with  arms  and  ammunition,  con- 
stitutes a  military  expedition  within  the 
prohibition  of  the  statute.  It  is  not  neces- 
sary that  the  men  shall  have  been  drilled, 
or  put  in  uniform,  or  prepared  for  efficient 
service,  nor  that  they  shall  have  been 
organized  in  this  country  as  a  body,  to  go 
abroad,  and  as  such  make  war  on  the 
foreign  government,  having  provided  them- 
selves with  means  to  do  so.  If  they  have 
thus  combined  and  organized  it  is  not 
necessary  that  the  arms  shall  be  carried 
upon  their  persons  here,  or  on  their  way; 
it  is  sufficient  that  arms  have  been  pro- 
vided for  their  use  when  occasion  requires. 
It  is  unimportant  that  the  organization 
is  rudimentary,  imperfect,  and  inefficient; 
it  is  enough  to  meet  the  requirements  of 
the  statute  that  the  men  have  united  and 
organized  with  the  purpose  and  object 
stated;  voluntarily  agreeing  to  submit 
themselves  to  the  orders  of  such  person  or 
persons  as  they  have  selected.  Nor  is  it 
important  whether  the  expedition  intends 
to  make  war  as  an  independent  body  or 
in  combination  with  others  in  the  foreign 
country.  If  men  go  without  «uch  combina- 
tion and  organization,  to  volunteer  as  in- 
dividuals in  a  foreign  army,  they  do  not 
constitute  a  military  expedition,  organized 
here;  and  the  factthat  the  vessel  carry- 
ing them  imder  such  circumstances  also 
carries  arms  as  merchandise,  is  not  im- 
portant. U.  S.  V.  Hart,  (E.  D.  Pa.  1897) 
78  Fed.  808;  U.  S.  v.  Wiborg,  (E.  D. 
Pa.  1806)  73  Fed.  159. 

d.  Necessity  of  Organization 

**  The  essential  features  of  military  op- 
erations are  evident  enough.  They  are 
concert  of  action,  unity  of  action,  by  a 
body  organized  and  acting  together,  acting 
by  means  of  weapons  of  some  kind,  act- 
ing under  command,  leadership.  These 
are  the  three  most  essential  elements 
of  military  action."  U.  S.  v,  Nunez,  (S. 
I>.  N.  Y.  1896)  9i  Fed.  599, 
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"  One  of  the  mofit  prominent  nmrka  of  a 
military  enterprise  is  that  there  is  con- 
cert of  action,  that  there  is  some  kind  of 
combination  and  organization  among  the 
men  to  act  together,  to  stand  together. 
That  is  our  first  conception  of  a  military 
operation.  Next,  there  must  be  arms  or 
weapons  which  can  be  used  for  military 
purposes;  and  ordinarily  there  is  needful 
some  direction.  A  miscellaneous  body  of 
men,  although  they  might  intend  to  act 
for  a  common  purpose,  cannot  very  well 
act  in  a  military  way  unless  there  is 
some  direction,  some  leadership;  in  other 
words,  some  command.  Now,  if  you  find 
indications  of  those  three  things,  or  of 
the  first  two  alone  perhaps,  you  will  have 
at  least  some  marks  of  a  military  enter- 
prise. That  is  to  say,  if  you  find  that 
there  is  a  combination  of  men  to  stand  by 
each  other,  and  you  find  them  with  mili- 
tary weapons  prepared  to  act  in  concert, 
these  are  marks  of  a  military  enterprise, 
as  distinguished  from  that  of  individual 
passengers,  or  a  company  of  individual 
passengers  merely  going  each  upon  his 
own  account.  Accordingly  in  all  indict- 
ments which  have  been  brought  under  this 
law  the  circumistance  of  a  combination 
among  the  men,  an  organization  of  some 
sort,  is  first  insisted  upon."  U.  S.  v. 
O'Brien,  (S.  D.  N.  Y.  1896)  75  Fed.  900. 

'^A  military  espedition  or  ^iterprise 
means  a  military  organization  of  some 
kind,  designated  as  infantry,  cavalry,  or 
artillery,  ofiicered  and  equipped,  or  in 
readiness  to  be  officered  and  equipped,  for 
active  hostile  operations ;  and.  the  prepar- 
ing the  means  for  such  an  organization 
would  imdoubtedly  come  within  the  in- 
hi/bition  of  the  law."  U.  S.  v.  Pena,  (D. 
C.  DeL  1895)  69  Fed.  983. 

"An  armed  body  of  men,  organized  with 
a  view  to  invade  the  territory  of  a  neigh- 
boring people  with  whom  we  are  at  peace, 
and  forcibly  resist  the  public  authorities 
there  if  opposed,  may  well  be  deemed  a 
militarv  enterprise  in  contemplation  of 
the  statute,  though  the  ultimate  object  is 
plunder."  Suppression  of  Unlawful  Or- 
ganizations,    (1881)     17    Op.    Atty.-Gen. 

e.  What  Constitutes  Sufficient  Organiza- 
tion 

It  if  not  necessary  that  the  men  shall 
be  drilled,  put  in  uniform,  or  prepared 
for  an  efficient  service,  nor  that  they  shall 
have  been  organized  as  or  according  to  the 
rules  which  relate  to  what  is  known  as 
infantry,  artillery,  or  cavalry.  It  is  suffi- 
cient that  they  shall  have  combined  and 
organized  within  the  limits  of  the  United 
States  to  go  to  the  foreign  country  and 
make  war  on  a  foreign  government,  and 
to  have  provided  themselves  with  the 
means  of  so  doing.  Nor  is  it  important 
that  they  intendcSd  to  mak«  w«r  aa  an  in« 


dependent  body  or  in  connection  with 
others.  If,  however,  they  leave  without 
combination  and  organization  to  enlist  as 
individuals  in  a  foreign  army  they  do  not 
constitute  an  expedition  within  the  mean- 
ing of  the  statute.  Wiborg  r.  U.  S., 
(1896)  163  U.  S.  6Q2,  16  S.  Ct.  1127,  1197, 
41  U.  S.  (L.  ed.)  289. 

"There  would  be  no  question  that  a 
military  company  organized  as  infantry, 
artillery,  or  cavalry,  with  officers,  arms, 
and  equipments,  would  constitute  such  a 
military  force  that  the  transportation  of 
it  from  Within  our  territory  or  jurisdic- 
tion would  come  within  the  prohibitions 
of  this  statute;  the  uncombined  elements 
of  such  a  force  —  that  is  to  say,  individ- 
uals not  drilled  or  organized  or  capable 
of  being  put  into  a  state  of  efficiency 
for  warlike  operation© —  w^ould  not  con- 
stitute a  military  expedition  within  the 
meaning  of  this  statute,  and  the  trans- 
portation of  such  individuals  aff  passen- 
gers would  be  legitimate  commerce,  such 
as  our  laws  permit."  U.  S.  v,  Hughes, 
(D.  C.  S.  C.  1896)   75  Fed.  267. 

"If  they  came  aboard  and  were  re- 
ceived as  ordinary  passengers  in  un- 
armed association,  and  were  carried  sim- 
ply as  passengers,  and  neither  before  they 
came  aboard  or  after  they  came  aboard 
were  thev  organized  as  a  militai^  com- 
pany, then,  under  the  law  as  given  to 
you,  the  transportation  of  these  men 
would  hot  be  an  offense  under  this  stat- 
ute. But  if,  after  they  came  aboard, 
they  took  the  arms  from  the  boxes,  and 
organized  themselves  into  a  company  or 
organization;  If  they  were  drUled  or 
went  through  the  manual  of  arms  under 
the  leadership  or  direction  of  one  man 
or  more;  if  they  then  became  a  military 
organization  by  reason  of  such  coming 
together  or  of  such  drill  or  instruction, — 
then  from  that  time  forth  they  would  be 
a  military  organization  or  enterprise 
within  the  meaning  of  this  statute."  U. 
S.  V,  Hughes,  (D.  C.  S.  C.  1896)  75  Fed. 
267. 

f.  Arming  of  Members  Not  Essential 

It  seems  that  it  is  not  essential  to  con- 
stitute a  military  expedition  within  the 
meaning  of  the  statute  that  the  members 
shall  have  been  equipped  with  arms  and 
ammunition  before  leaving  the  United 
States.  Wiborg  v.  U.  S.,  (1896)  163  U. 
8.  632,  16  S.  Ct.  1127,  1197,  41  U.  S.  (L. 
ed.)   289. 

g.   Number   of  Men   Immaterial 

'^  This  statute  does  not  require  any  par- 
ticular number  of  men  to  band  together 
to  constitute  the  expedition  or  enterprise 
one  of  a  military  character.  There  may 
be  divisions,  brigades,  and  regiments,  or 
there  may  be  companies  or  squads  of  men. 
Mere  numberi  do  not  ooaolasively  fix  and 
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sUmp  the  character  of  the  expedition  as 
military  or  otherwise.  A  few  men  may 
be  deluded  with  the  belief  of  their  ability 
to  overturn  an  existing  government  or  em- 
pire, and  laboring  imder  such  delusion, 
they  may  enter  upon  the  enterprise. 
Now,  if  a  few  men,  whether  25,  50,  or 
200,  '  begin '  or  '  set  on  foot '  within  the 
territory  or  jurisdiction  of  the  United 
States,  a  military  expedition  or  enter- 
pise,  to  be  carried  on  from  thence  —  that 
18,  from  the  territory  or  jurisdiction  of 
the  United  States  —  against  the  republic 
of  Mexico,  they  would  be  guilty  of  an  of- 
fense against  tlie  statute.  The  proof  must 
establidi  in  your  mindfl  the  fact  that  the 
expedition  or  enterprise  was  of  a  mili- 
tary character;  and  when  the  evidence 
shows  that  the  end  and  object  were  hostile 
to  or  forcible  against  the  republic  of  Mex- 
ico, then  it  would  be,  to  all  intents  and 
purposes,  a  military  expedition.''  U.  S. 
V.  Ybanez,  (W.  D.  Tex.  1892)  63  Fed, 
536. 

"A  military  expedition  or  a  military  en- 
terprise may  consist  of  few  or  many  m^i. 
Eighteen  or  twenty-four  men  may  com- 
pose such  an  expedition  or  enterpriee  as 
well  as  eighteen  hundred  or  twenty-four 
hundreds  The  existence  or  character  of 
the  military  expedition  or  the  military 
enterprise  does  not  require  concerted  ac- 
tion on  the  part  of  a  large  niunber  of  in- 
dividuals." U.  S.  V,  Murphy,  (D.  C.  Del. 
1898)  84  Fed.  609. 

h.  Departure  in  a  Body  Not  Essential 

Dispatched  in  separate  parts. — A  hostile 
expedition  organized  and  dispatched 
from  the  ports  of  the  United  States  in 
separate  parts,  to  be  united  at  a  common 
rendezYoua  on  the  high  seas  and  to  pro- 
ceed thence  to  the  country  of  its  destin- 
ation, in  completion  of  the  original  hostile 
purpose  with  which  the  different  parts 
were  dispatched  is  as  much  within  the 
prohibition  of  the  statute  as  if  all  its 
parts  were  united  and  complete  upon 
one  single  vessel  at  the  moment  of  its  de- 
parture. U.  S.  V,  The  Mary  N.  Hogan, 
(S.  D.  N.  Y.  1883)  18  Fed.  629. 
.  A  company  of  armed  men  proceeding 
on  a  YetiBel  from  the  United  States,  with 
intent  to  commit  hostilities,  etc.,  violate 
this  statute  whether  they  take  the  whole 
vessel  to  themselves  or  merely  depart 
hence  as  passengers.  Eof  p.  Xeedham, 
(1817)  1  Pet.  (€.  C.)  487,  17  Fed.  Caa. 
No.  10,080. 

L  C<»nplete  Equipment  Not  Essential 

''I  do  not  say  that  in  order  to  consti- 
tute a  military  expedition  to  be  '  carried 
on  from  this  country'  as  the  statute 
reads,  it  must  be  complete  at  the  start,  or 
possess  all  the  elements  of  a  military 
body.  It  is  sufficient  if  there  was  a  com- 
bination by  the  men   for  that  purpose, 


with  the  agreement  and  the  intention  of 
the  body  that  embarks  that  it  should  be- 
come a  military  body  before  reaching  the 
scene  of  action.  Sudi  a  combination  and 
agreement,  if  means  for  effecting  it  were 
provided,  followed  by  embarkation  in  pur- 
suance of  the  agreement,  would  show  such 
a  partial  execution  of  the  design  on  our 
soil,  as  to  bring  the  case  within  our  stat- 
ute, as  a  'military  enterprise  begun  and 
carried  on  from  the  United  States.*"  U. 
S.  V.  Hart,  (S.  D.  N.  Y.  1896)  74  Fed. 
724. 

It  is  not  essential  that  the  vessel  should 
at  the  time  of  sailing  be  in  complete  readi- 
ness for  hostile  engagement.  If  in  fact 
she  sailed  with  the  intent  and  the  means 
to  carry  on  such  an  enterprise,  the  trans- 
action comes  within  the  prohibiti<xi  of 
the  statute.  U.  S.  v.  Smith,  (1806)  27 
Fed.  Cae.  No.  16,342a. 

j.  Accomplishment  of  Intention  Not 
Essential 

To  constitute  a  violation  of  the  statute 
it  is  not  necessary  that  the  government 
should  prove  that  a  military  enterprise 
actiHdly  reached  the  shores  of  the  coun- 
try to  which  it  was  destined.  It  is  suffi- 
cient that  the  expedition  or  enterprise 
was  started  or  set  on  foot  with  that  piur- 
pose.  U.  S.  V,  Murphy,  (D.  C.  DeL  1898) 
84  Fed.  609. 

It  is  not  necessary  that  the  expedition 
should  be  consummated  without  deviation 
of  course.  U.  S.  v.  Smith,  (1806)  27  Fed. 
Cas.  No.  16,342a. 

k.    Aetutd    Invasion    Not    Essential 

**  If  any  one  '  shall  begin  or  set  on  foot, 
or  prepare  the  means  for  such  enterprise,' 
he  is  within  the  statute.  The  overt  act 
is  not  an  invasion  of  the  country,  but 
taking  idie  incipient  steps  in  the  enter- 
prise. To  provide  the  means  for  the  ex- 
pedition, as  the  enlistm^it  of  men,  the 
munitions  of  war,  money,  in  short,  any- 
thing and  everything  that  is  necessary  to 
the  commencem^it  and  prosecution  of 
the  enterprise.''  Charge  to  Grand  Jury, 
(1861)  6  McLean  249,  30  Fed.  Gas.  No. 
18,266. 

1.  Leaving  to  Enlist  in  Foreign  Country 

This  section  of  the  Neutrality  Act  does 
not  forbid  one  or  more  individuals,  singly 
or  in  unarmed  associations,  from  leaving 
the  United  States  for  the  purpose  of  join- 
ing in  any  mdlitary  operations  which  are 
being  carried  on  between  other  countries, 
or  between  different  parties  in  the  same 
coimtry.  In  Such  cases  the  shipper  and 
the  volunteer  would  run  the  ride,  the  one 
of  the  capture  of  the  property,  and  the 
other  of  the  capture  of^his  person.  But 
in  neither  case  would  there  be  the  setting 
on  foot  or  providing  the  means  for  carry- 
ing  on   a  military   expedition    from   Die 
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territory  of  the  United  Stat^a  within  the 
meaning  of  this  section.  U.  S.  v,  Pena, 
(D.  C.  Del.  1896)  69  Fed.  983;  U.  S.  V, 
Hughes,  (E.  D.  S.  C.  1895)  70  Fed.  972; 
U.  S.  V,  Wiborg,  (E.  D.  Pa.  1896)  73  Fed. 
159;  U.  S.  V.  Hughes,  (D.  C.  S.  C.  1896) 
T«  Fed.  267;  U.  S.  v.  Hart,  (E.  D.  Pa. 
1897)  78  Fed.  8GS;  U.  S.  v.  Murphy,  (D. 
C.  Del.  1898)    84  Fed.  609. 

Manner  of  departure. — ir'ersons  desiring 
to  enlist  in  foreign  military  service  may 
.lawfully  go  abroad  for  this  purpose  in 
any  way  they  see  fit,  either  as  passengers 
by  a  regular  line  steamer  or  by  any 
steamer  bound  for  the  desired  destina- 
tion, by  chartering  a  steamer,  or  in  any 
manner  they  choose,  either  separately  or 
in  association  for  the  purpose  of  facili- 
tating transportation,  provided  they  do 
not  form  or  set  on  foot  any  military  ex- 
pedition or  enterprise,  or  procure  or  pre- 
pare the  means  therefor.  IJ.  S.  i\  O'Brien, 
(S.  D.  N.  Y.  1896)  76  Fed.  900;  U.  S.  v, 
Nunez,  (S.  D.  N.  Y.  1896)  82  Fed.  699. 

The  intent  of  the  men  to  enlist  after 
reaching  the  foreign  country  does  not 
make  an  expedition  which  is  otherwise 
lawful  unlawful.  U.  S.  v.  Nunez,  (S.  D. 
N.  Y.  1896)  82  Fed.  599;  U.  S.  v. 
O'Brien,  (S.  D.  N.  Y.  1896)   75  Fed.  900. 

• 

m.    Transportation    of    Men 

See  also  this  heading  in  notes  to  sec. 
11,  supra,  at  p.  443. 

If  persons  go  from  this  country  to  a 
foreign  country  merely  as  individuals  and 
without  concert  of  action  between  them, 
although  for  the  purpose  of  takin2  part 
in  hostilities  against  one  of  two  belliger- 
ents, no  crime  or  offense  against  the 
United  States  attaches  to  any  one  who 
has  prowded  the  means  of  their  transpor- 
tation, even  though  with  full  knowlnlge 
of  their  purpose  in  securing  transporl^- 
tion.  U.  S.  V.  Hughes,  (E.  D.  S.  C.  1896) 
70  Fed.  972;  U.  S.  r.  Wiborg,  (E.  D.  Pa. 
1896)  73  Fed.  169;  U.  S.  v.  Murphy,  (D. 
G.  Del.  1898)  84  Fed.  609. 

n.   Transportation   of   Contraband  Goods 

See  also  the  side-head  Commerce  in  Con- 
trdba/nd  Oooda  in  notes  to  secticm  9  of 
this  chapter,  supra,  at  p.  426,  and  the 
heading  Trade  in  contraband  goods  in 
notes  to  sec.  11,  supra^  at  p.  442. 

The  statute  does  not  prohibit  the  mere 
engaging  in  the  transportation  of  con- 
traband of  war  as  a  commercial  venture 
nor  peaceable  aid  rendered  to  either  bel- 
ligerent so  long  as  this  aid  arises  in- 
directly' only  through  commercial  deal- 
ings. It  is  directed  solely  against  war- 
like enterprises.  If,  however,  the  vessel 
should  engage  or  take  part  as  a  transport 
in  a  hostile  expedition  she  might  be  held 
to  be  involved  in  th(>  general  design  of  the 
expedition  and  in  the  intent  to  commit 
hostilities.     The  City  of  Mexico,   (S.  D. 


N.  Y.  1885)  24  Fed.  33;  U.  8.  v.  Pena, 
(D.  0.  Del.  1896)  69  Fed.  983;  U.  S.  r. 
Hughes,  (E.  D.  S.  C.  1895)  70  Fed.  972; 
U.  S.  17.  Wiborg,  (B.  D.  Pa.  1896)  73  Fed. 
159;  U.  S.  17.  O'Brien,  (S.  D.  N.  Y.  1896) 
75  Fed.  900;  U.  S-.  c.  Nunez,  (S.  D.  N. 
Y.  1896)  82  Fed.  599. 

In  Mellen  v,  Times-Mirror  Co.,  (1M4) 
167  Cal.  687,  140  Pac.  277,  Ann.  Caa. 
19150  766,  it  appeared  that  damages  were 
sought  for  an  alleged  libel  on  the  plaintiff 
by  the  defendant  newspaper  charging  him 
with  "filibustering,"  and  carrying  amus 
and  ammunition  for  the  Mexican  insur- 
rectos.  It  was  alleged  that  by  the  lan- 
guage used  defendant  intended  to  charge 
and  to  be  understood  as  charging  that 
plaintiff  was  engaged  in  carrying  on  what 
is  commonly  known  as  a  '^  filibustering 
expedition,''  and  was  a  criminal  by  violat- 
ing the  neutrality  laws  of  the  United 
States  in  carrying  arms  and  ammunition 
to  and  for  the  subjects  of  a  foreign  coun- 
try, which  was  at  peace  with  this  govern- 
ment, but  which  subjects  were  in  a  state 
of  insurrection  against  their  own  govern^ 
ment;  and  further  that  the  article  was  so 
understood  by  the  readers  of  said  paper. 
On  the  question  whether  the  acts  attrib- 
uted to  the  plaintiff  constituted  a  crime 
under  this  section,  the  court  said:  '*  In 
view  of  the  decisions,  it  seems  clear  that 
the  acts  attributed  to  plaintiff  and  his 
associates  by  the  article  in  question  did 
not  constitute  a  crime  under  any  law  of 
the  United  States.  It  is  thoroughly  set- 
tled that  it  is  not  an  offense  against  the 
neutrality  laws  of  the  United  States  to 
transport  arms,  ammunition,  and  muni- 
tions of  war  from  this  country  to  any 
foreign  country,  whether  they  are  to  be 
there  used  in  war  or  not.  Section  5286, 
U.  S.  Revised  Statutes,  prohibits  simply 
any  person,  within  the  territory  or  juris- 
diction of  the  United  States,  beginning  or 
setting  on  foot,  or  providing  or  preparing 
the  means  for,  *  any  military  expedition 
or  enterprise  to  be  carried  on  from 
thence*  against  another  friendly  power, 
and  does  not  prohibit  the  mere  engaging 
in  transportation  of  arms  or  ammunition 
as  a  commercial  venture,  nor  peaceful  aid 
rendered  to  either  belligerent,  so  long  as 
this  aid  arises  indirectly  only  through 
commercial  dealings.  An  expedition  or 
enterprise  design^  only  to  transport 
munitions  of  war  as  merchandise  for  a 
foreign  belligerent,  though  for  the  use  of 
an  army,  is  not  within  the  inhibition." 

o.  Transportation  of  Men  and  Arms 
See  also  the  heading  Transportation  of 
m^en  in  notes  to  sec.  11,  supra,  at  p.  443. 
An  expedition  or  oiterprise  designed 
only  to  transport  munitions  of  war  as 
merchandise  for  a  foreign  belligerent, 
though  for  the  use  of  the  army,  and  at  the 
same  time  to  transport  a  body  of  men  as 
individuals  to  the  country  of  such  foreign 
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belligerent,  for  the  purpose  of  enlisting  in 
its  army,  does  not  constitute* a  militaxy 
expedition  or  enterprise  within  the  pro- 
hibition of  the  statute.  It  is  essential 
that  the  men  shall  at  first  combine  or 
agree  to  act  together  as  a  military  force 
or  contemplate  the  exercise  of  military 
force  in  order  to  reach  their  destination. 
U.  S.  p.  Hart,  (S.  D.  N.  Y.  1896)  74  Fed. 
724;  U.  S.  r.  Murphy,  (D.  C.  Del.  1898) 
84  Fed.  609. 

The  fact  that  the  men  were  transported, 
and  the  arms  and  ammunition  carried  in 
boxes  as  merchandise,  upon  the  same  ship 
does  not  constitute  a  military  enterprise 
or  expedition  within  the  meaning  of  the 
statute.  U.  S.  v,  Nunez,  (S.  D.  N.  Y. 
1896)  82  Fed.  680;  U.  S.  r.  O'Brien,  (S. 
D.  N.  Y.  1896)  76  Fed.  900;  U.  S.  t\  Wi- 
borg,  (E.  D.  Pa.  1896)  73  Fed.  169. 

7.  Hostile  Intent 

"To  constitute  an  offense  under  the 
Uw,  there  must  have  been  a  hostile  in- 
tention connected  with  the  act  of  begin- 
ning or  setting  on  foot  the  expedition  or 
enterprise.  This  intended  hostility,  or 
this  mtended  physical  movement,  charac- 
terizes the  b^inning  or  setting  on  foot 
an  expedition.  The  one  makes  it  mili- 
tary ;  the  other,  not.  How  this  distinctive 
character  shall  be  shown  depends  upon 
the  proof."  U.  S.  v.  Ybanez,  (W.  D.  Tex. 
1892)  63  Fed.  636.  To  the  same  points 
see  U.  S.  V.  O'SuUivan,  (1851)  27  Fed. 
Cas.  No.  15,976. 

In  U.  S.  V.  Burr,  (1807)  25  Fed.  Cas. 
No.  14,694a  (at  p.  207),  wherein  Chief 
Justice  Marshall  committed  Burr  and 
Blennerhasset  for  preparing  and  provid- 
ing the  means  for  a  military  expedition 
againet  the  territories  of  a  foreign  prince, 
with  whom  the  United  States  were  at 
peace,  the  Chief  Justice  said :  "  It  is  con- 
tended that  they  are  not  guilty  of  a  mis- 
demeanor, on  one  of  these  grounds :  Either 
the  United  ^States  were  actually  at  war 
with  Spain,  or  the  expedition  was  depend- 
ent on  war,  and,  in  the  event  of  peace, 
was  to  be  converted  into  a  settlement  on 
the  Wachita.  It  is  alleged  that  we  w^cre 
at  war  with  Spain,  b^ause  a  Spanish 
army  had  crossed  the  Sabine,  and  entered 
the  territory  of  the  United  States.'  That 
a  nation  may  be  put  in  a  state  of  war  by 
the  unequivocal  aggressions  of  others, 
without  any  act  of  its  own,  is  a  proposi- 
tion which  I  am  not  disposed  to  contro- 
vert, but  I  cannot  concede  this  to  be  such 
an  act.  The  boundaries  claimed  by  the 
United  States  to  their  recent  purchase  of 
Louisiana  are  contested  by  Spain.  Now, 
if  either  nation  takes  possession  of  the 
conteeted  territory  as  its  own,  it  is  an  act 
which  the  opposite  government  may  elect 
to  consider  either  as  an  act  of  war  or 
otherwise,  and  only  the  government  can 
make  that  election.  No  citizen  is  at  lib- 
erty to  make  it,  or  to  anticipate  his  gov- 


ernment. But  it  is  alleged  that  war,  if 
not  absolutely  made,  appeared  to  be  in- 
evitable, and  that  the  prosecution  of  the 
expedition  depended  on  its  taking  place. 
That  the  probability  of  war  was  great 
may  be  admitted,  and  this  may  extenuate 
the  ofifense;  but  it  still  remains  an  offense 
which  is  punishable  by  law.  If  the  expe- 
dition was  really  eventual,  and  was  not 
to  take  place  in  the  time  of  peace,  then, 
certainly,  preparations  might  be  made  for 
it  without  infracting  any  law ;  but  this  is 
a  fact  proper  for  the  exclusive  considera- 
tion of  the  jury,  and  I  shall  make  no  com- 
ment upon  it  which  might,  the  one  way  or 
the  other,  influence  their  judgment." 

**  Before  the  jury  can  convict  on  this  in- 
dictment, it  must  be  proved  to  their  satis- 
faction that  the  expedition  or  enterprise 
was  in  its  cliaracter  military ;  or,  in  other 
words,  it  must  have  been  shown,  by  com- 
petent proof,  that  the  design,  the  end, 
the  aim,  and  the  purpose  of  the  expedition 
or  enterprise  was  some  military  service, 
some  attack  or  invasion  of  another  people 
or  country,  state  or  colony,  as  a  military 
force."  U  S.  r.  Lumsden,  (1856)  1  Bond 
5,  26  Fed.  Cas.  No.  15,641. 

Knowledge  of  intent  necesaary.— Evoi 
if  the  jury  were  satisfied  beyond  a  reason- 
able doubt  that,  before  starting,  there  wa« 
a  combination  by  the  men  to  embark  on 
the  vessel  for  a  military  purpose  with  the 
agreement  and  intention  that  they  should 
become  a  military  body  before  reaching, 
the  scene  of  action,  the  verdict  must  be 
for  the  defendant  unless  they  shall  also  be 
further  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  knew  of  the  com- 
bination and  intent  before  the  ship  sailed. 
It  is  only  necessary,  however,  that  the  de- 
fendant shall  have  known  of  the  general 
plan  and  not  of  the  specific  acts  which 
may  have  been  done  under  it.  U.  S.  v. 
O'Brien,  (S.  D.  N.  Y.  1896)   75  Fed.  900. 

Knowledge  acquired  after  departure. — 
Even  though  the  expedition  as  fitted  out 
was  within  the  prohibition  of  the  statute 
one  who  had  no  knowledge  of  the  facts 
which  constituted  it  an  unlawful  expe- 
dition until  after  he  had  left  the  United 
States  is  not  subject  to  the  provisions  of 
the  statute.  U.  S.  r.  Nunez,  (S.  D.  N.  Y. 
1896)   82  Fed.  599. 

8.  "Carried  on  From  Thence" 
Point  from  which  carried  on, —  A  hos- 
tile expedition  dispatched  from  the  porta 
of  the  United  States  is  within  the  words 
**  carried  on  from  thence."  Wiborg  r.  U. 
S.,  (1896)  163  U.  S.  632,  16  S.  Ct.  1127, 
1197,  41  U.  S.  (L.  ed.)  289. 

*'  That  the  attack  upon  and  capture  of 
Miragoane  was  the  result  of  a  military 
expedition,  is  clear.  Was  it  begun  or  set 
on  foot  within  the  territory  of  the  United 
States,  to  be  carried  on  from  thence,  or 
the  means  here  provided  for  such  an  ex- 
pedition?    As  we  have  seen,  the  arma» 
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military  stores,  and  means  for  the  trans- 
portation of  them,  and  of  the  men  sub- 
sequently taken  on  board,  were  here  pro- 
vided and  started  out.  That  the  men 
were  not  taken  on  board  until  the  vessel 
reached  Inagua,  is  not,  in  the  judgment 
of  the  court,  material.  The  expedition, 
as  it  left  this  port,  viewed  in  the  light  of 
subsequent  events  —  the  shipping  of  the 
men  at  Inagua,  and  the  attack  upon  Mira- 
goane  —  was,  in  the  judgment  of  the 
court,  a  military  enterprise,  within  the 
terms  and  spirit  of  the  statute  —  a  mili- 
tary enterprise  begun  or  set  on  foot 
within  the  territory  of  the  United  States, 
to  be  carried  on  from  thence.  To  enter 
upon  a  critical^  abstract  definition  of  the 
statute,  here,  would  serve  no  useful  pur- 
pose. The  signification  of  its  terms,  in 
the  aspect  now  involved,  is  sufficiently  de- 
fined by  what  has  been  said.  I  repeat, 
the  expedition  which  sailed  from  this 
port,  as  described  by  all  the  testimony  in 
the  cause,  was  a  military  expedition, 
within  the  scope  of  the  statute.  The  lan- 
^age  —  *  to  be  carried  on  from  thence ' — 
IS  employed  in  the  sense  of  carrying  out, 
or  forward,  from  thence."  U.  S.  v.  Rand, 
(E.  D.  Pa,  1883)   17  Fed.  142. 

It  is  an  offense  to  set  on  foot  in  the 
United  ^ates,  an  expedition  described  in 
this  section,  whether  such  association  to 
conimit  hostilities  originated  in  the 
United  States  or  beyond  seas.  Ea  p, 
Needham,  (1817)  1  Pet.  (C.  C.)  487,  17 
•Fed.  Cas.  No.  10,080.  Where  the  court 
said :  "  If  a  regiment  of  foreign  soldiers, 
armed  and  equipped,  should  land  in  the 
United  States  and  hire  a  vessel  to  trans- 
port them  to  South  America,  with  intent 
to  make  war  upon  the  Spanish  king  or 
his  subjects,  could  it  be  contended  that 
this  was  not  an  expedition  fitted  out  from 
the  United  States?" 

Proof  that  a  vessel  transported  from 
AJspinwall  to  the  coast  of  Cuba  men,  arms, 
and  munitions  of  war,  destined  to  aid  the 
Cuban  insurgents,  was  insufficient,  in 
itself,  to  warrant  proceedings  against 
such  vessel  for  violation  of  the  neutrality 
law  of  the  United  States.  Neutrality 
Law,  (1871)   13  Op.  Atty.-Gen.  641. 

IV.  "Pbince,"   "State,"  "Colony,  Dis- 
trict, OB  People,"  Etc. 

These  words  appear,  supra,  in  sees.  9, 
10,  11  and  12  of  this  chapter,  and  infra, 
sees.  16,  17  and  18  of  this  chapter.  See 
subdivision  III  in  notes  to  sec.  11,  supra, 
at  p.  446. 

*^The  decision  of  the  Supreme  Court  in 
the  case  of  The  Three  Friends,  [18971 
1«6  U.  S.  1,  17  S.  Ot.  496,  41  U.  S,  (L. 
ed.)  89*7,  shows  that  neither  prior  recog- 
nition of  legitimacy  or  belligerency  of  the 
government  or  faction  against  which  the 
expedition  is  directed,  by  this  govern- 
ment, is  necessary  to  make  applicable  the 
provisions  of  section  13  to  such  an  expe- 


dition." De  Orozco  r.  U.  S.,  (C.  C.  A. 
6th  Cir.  19ae)  237  Fed.  1008,  161  C.  C.  A. 
70,  holding  that  it  would  be  an  offense 
under  this  section  to  prepare  a  military 
expedition  to  be  carried  on  against  the 
Carranza  government  in  Mexico,  though 
his  government  had  not  been  recognized 
as  the  l^itimate  government  of  Mexico. 
While  the  statute  was,  as  a  general 
purpose,  enacted  to  secure  neutrality  in 
wars  between  two  other  nations  or  be- 
tween contending  parties  recognized  as 
belligerents,  its  operation  is  not  neces- 
sarily dependent  on  the  exercise  of  bel- 
ligerency. Wiborg  17.  U.  S.,  (1896)  163 
U.  S.  632,  16  S.  Ct.  1127,  1197,  41  U.  S. 
(L.  ed.)  289. 

V.  PBosECUTioir  OF  Ofbwxsk 
1.  Jurisdiction 

Where  there  is  no  proof  that  any  mili- 
tary expedition  or  enterprise  was  begun 
or  set  on  foot  within  the  territory  of  the 
United  States,  but  sufficient  proof  to  show 
that  such  steps  were  taken  on  the  high 
seas,  the  place  of  trial  of  the  offender  is 
the  district  where  he  is  found  or  into 
which  he  is  first  brought,  and  not  the  dis- 
trict in  which  the  voyage  originated.  U. 
S.  v,  Hughes,  (E.  D.  S.  C.  1895)  70  Fed. 
972. 

The  guilty  purpose  must  be  proved  and 
the  guilty  acts  to  be  all  done  within  the 
district  in  which  the  trial  is  held.  U.  S. 
V.  O'Sullivan,  (1861)  27  Fed.  Cas.  No. 
16,976. 

Conspiracy  to  vioUte  this  section. — See 
sec.  37,  infra,  this  title,  and  notes  thereto. 

2.  Sufficiency  of  Indictment 

In  general. — ^"The  statute  does  not 
make  these  particulars  a  part  of  the  de- 
scription of  the  offense,  but  the  definition 
ffiven  imports  a  criminal  knowledge  and 
intent  in  those  committing  it.  To  begin 
or  set  on  foot,  or  supply  means  for  a  mili- 
tary expedition  from  the  United  States  to 
be  carried  on  against  a  nation  at  peace 
with  the  United  States,  as  already  inti- 
mated, implies  in  those  concerned  in  such 
an  adventure,  a  purpose  and  intention  to 
do  that  act  understandingly  and  inten- 
tionally, which  is  pronounced  by  the  law 
to  be  a  crime.  No  further  charge  of  a 
criminal  design  can  be  required,  when  not 
exacted  by  the  terms  of  the  statute,  than 
to  state  a  course  of  conduct  necessarily 
importing  a  purpose  to  do  those  acta 
which  are  forbidden  by  law."  U.  S.  v, 
0*Sullivan,  (1861)  9  N.  Y.  Leg.  Obs.  257, 
27  Fed.  Cas.  No.  16,974. 

Averring  place  from  which  carried  on. — 
The  prohibition  of  the  statute  applies  to 
expeditions  or  enterprises  intended  to  be 
carried  on  from  the  territory  or  jurisdic- 
tion of  the  United  States,  and  an  indict- 
ment  thereimder   should   aver   the  place 
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from  vhich  the  expedition  is  to  be  carried 
on.  U.  S.  r.  O'Sullivan,  (IgSl)  9  N.  Y. 
Leg.  Obs.  257,  27  Fed.  Cas.  No.  15,974. 

Point  of  departure  not  material — ^''It 
is  not  necessary  to  designate  the  particu- 
lar part  of  the  United  States  from  which 
the  expedition  is  to  be  carried  on,  nor  the 
time  when.  These  are  matters  collateral 
to  the  gist  of  the  offense.  That  consists 
in  concocting  a  military  expedition  within 
the  United  States,  with  a  hostile  purpose 
towards  a  friendly  nation.  It  is  no  part 
of  the  debcription  of  the  offense  that  the 
fiipedition  or  enterprise  shall  have  left 
the  United  States,  and,  accordingly,  it  can 
be  of  no  essential  importance  to  allege  the 
particular  point  contemplated  for  its  de- 
parture. The  guilty  purpose  must  be 
prored,  and  the  guilty  acts  to  be  all  done 
within  the  district  of  New  York,  and  it  no 
way  qualifies  or  affects  the  character  of 
these  particulars,  whether  the  defendants 
intended  to  put  off  the  expedition  at  Cas- 
tine,  or  Galveston,  or  any  intermediate 
point."  U.  S.  r.  CSuIlivan,  (1851)  9 
N.  Y.  Leg.  Obs.  257,  27  Fed.  Cas.  No. 
15,974. 

3.  Burden  of  Proof 

To  convict  persons  under  this  statute 
it  is  necessary  that  the  government  shall 
have  proved  beyond  a  reasonal^le  doubt 
that  there  was  a  military  expedition  or 
oiterprise  within  the  prohibition  of  the 
statute  and  that  the  defendants  knew  of 
its  nature  before  they  left  the  United 
States,  Wiborg  v.  U.  S.,  (1896)  163  U. 
S.  632,  16  S.  Ct.  1127,  1197,  41  U.  S.  (L. 
ed.)  289;  U.  S.  v,  0*Brien,  (6.  D.  N.  Y. 
1896)  75  Fed.  900;  U.  S.  v.  Murphy,  (D. 
a  Del.  1898)  84  Fed.  609. 

To  warrant  a  verdict  of  guilty  under 
this  statute  the  jury  must  be  satisfied 
beyond  a  reasonable  doubt  by  the  proofs 
in  the  case  that  the  defendants,  within  the 
jurisdiction  of  the  United  States,  began 
or  set  on  foot,  or  provided  the  means  for, 
a  military  expedition  or  enterprise,  and 
that  this  expedition  or  enterprise  was  to 
be  carried  on  from  the  United  States 
agauirt  the  territory  or  dominions  of  the 
foreign  power  specified  in  the  indictment. 
U.  S.  V.  Pena,  (D.  C.  i>el.  1895)  69  Fed. 
983. 

4.  Proof  of  Overt  Act  Required 

In  general. —  "No  authority  can  be 
necessary  to  sustain  the  position  that  the 
conclusi<m  of  guilt,  in  reference  to  any  of 
the  four  alternative  acts  forbidden  by  sec- 
tion 6,  follows  only  from  proof  of  some 
distinetive,  substantiwe  fact  looking  to, 
and  having  for  its  object,  a  military  ex* 
pediticm  or  enterprise  against  a  country 
with  which  our  relations  are  peaceful. 
Sveii  as  to  the  first  and  lowest  form  of 
offense  designated  by  the  statute  —  that 
of  beginning  a  military  expedition  or  en- 
terixnse — it  must  be  signalized  by  some 
overt  act.    It  is  true,  as  to  this  offense, 


the  statute  is  very  comprehensive  in  its 
terms,  and  was  evidently  intended  to 
strike  at  the  first  inception  of  any  move- 
ment which,  in  its  development,  might  en- 
danger the  peace  of  the  country.  Still, 
the  beginning  to  do  a  thing  imports  that 
there  must  be  an  act  which  marks  such 
beginning.  It  is  diflScult  to  form  a  clear 
conception  of  what  will  constitute  such 
inceptive  act.  As  before  intimated,  it  re- 
quires something  beyond  s,  mere  declara- 
tion of  an  intention  to  do  it."  U.  S.  v. 
Lumsdra,  (1856)  1  Bond  5,  26  Fed.  Cas. 
No.  15,641. 

**  To  constitute  the  offense  of  violating 
section  528^,  some  overt  act  must  be 
proved:  first,  either  the  beginning  or 
setting  on  foot  a  military  expedition  or 
enterprise;  or,  second,  the  procuring  or 
providing  the  means  for  such  expedition 
or  enterprise."  U.  S.  v.  Hughes,  (E.  D. 
S.  C.  1896)   70  Fed.  972. 

Proof  of  words  insufficient. — "Some 
definite  act  or  acts,  of  which  the  mind  can 
take  cognizance,  must  be  proved  to  sus- 
tain the  charges  against  these  defendants. 
Mere  words,  written  or  spoken,  though  in- 
dicative of  the  strongest  desire  and  the 
most  determined  purpose  to  do  the  for- 
bidden act,  will  not  constitute  the  offense. 
It  is  true  that  proof  of  declarations  of 
this  nature,  previously  made,  is  admissi- 
ble to  explain  or  determine  the  character 
of  acts,  otiierwise  ambiguous  or  unintelli- 
gible; but  for  any  other  purpose  they 
have  no  pertinency."  U.  S.  t?.  Lumsden, 
(1866)  1  Bond  5,  26  Fed.  Cas.  No.  15,641. 

5.  Questions  of  Fact 

Existence  of  expedition. —  It  is  for  the 
jury  to  determine  whether  or  not  a  body 
of  men  constitute  a  military  enterprise  or 
expedition  within  the  prohibition  of  the 
statute.  U.  S.  «.  Hughes,  (D.  C.  6.  C. 
1896)  75  Fed.  267;  Hart  v.  U.  S.,  (C.  C. 
A.  3d  Cir.  1898)  84  Fed.  799,  65  U.  S. 
App.  479,  28  C.  C.  A.  612;  U.  S.  v.  Mur- 
phy, (D.  C.  Del.  1898)  84  Fed.  600. 

Knowledge  of  intent. —  In  an  indict- 
ment for  providing  means  for  an  expe- 
dition the  question  of  .the  defendant's 
knowledge  of  the  intent  to  form  an  expe- 
dition in  violation  of  the  statute  is  one 
for  the  jury.  Hart  v.  U.  S.,  (C.  C.  A. 
3d  Cir.  1898)  84  Fed.  799,  55  U.  S.  App. 
479,  28  a  C.  A.  612. 

6.  Admissibility  of  Evidence 

a.  In  General 

In  U.  S.  t?.  Burr,  (1S07)  25  Fed.  Cas. 
No.  14,694  (at  p.  105),  Chief  Justice 
Marshall  said:  '^The  indictment  charges 
the  accused  in  separate  counts  with  be- 
ginning, with  setting  on  foot,  with  pre- 
paring, and  with  providing  the  means  for 
a  military  expedition  to  be  carried  on 
against  a  nation  at  peace  with  the  United 
States.     Any  legal  testimony  which  apj^ies 
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to  any  one  of  these  counts  is  rele- 
vant. That  which  applies  to  none  of  them 
miL9t  be  irrelevant.  The  expedition,  the 
character  and  object  of  that  expedition, 
that  the  defendant  began  it,  that  he  set  it 
on  foot,  that  he  provided  and  prepared 
the  means  for  carrying  it  on,  are  all 
charged  in  the  indictment,  and  conse- 
quently these  charges  may  be  all  sup- 
ported by  any  legal  testimony.  But  that 
a  military  expedition  was  b^un  and  set 
on  foot  by  others,  or  that  the  means  were 
prepared  or  provided  by  others,  is  not 
charged  in  this  indictment,  is  not  a  crime 
which  is  or  can  be  alleged  against  the  de- 
fendant, and  testimony  to  that  effect  is 
therefore  not  relevant.  All  testimony 
which  serves  to  show  the  expedition  to 
have  been  military  in  its  character,  as, 
for  'instance,  testimony  respecting  their 
arms  and  provisions,  no  matter  by  whom 
purchased,  their  conduct,  no  matter  by 
whom  directed,  or  who  wad  present,  all 
legal  testimony  which  serves  to  show  the 
object  of  the  expedition,  as  would  be 
either  actually  marching  against  Mexico, 
any  public  declarations  made  among 
themselves  stating  Mexico  as  their  object, 
any  manifesto  to  this  effect,  any  agree- 
ment entered  into  by  them  for  such  an  ex- 
pedition, these  or  similar  acts  would  be 
received  to  show  the  -object  of  the  expe- 
dition." 

b.  Declarations  of  Co-conspirator  or 
Accomplice 

In  U.  a  V.  Burr,  (1807)  26  Fed.  Cas. 
No.  14,694,  on  the  trial  of  Aaron  Burr 
under  an  indictment  for  misdemeanor  in 
beginning  or  setting  on  foot  a  military 
expedition  against  a  nation  at  peace  with 
the  United  States,  counsel  for  the  prose- 
cution offered  in  evidence  declarations  of 
Blennerhasset  tending  to  implicate  the 
defendant,  and  endeavored  to  support  it 
by  alleging:  let,  a  conspiracy  wtween 
these  two  and  others,  and  that  the  decla- 
rations of  one  conspirator  were  evidence 
against  the  other;  or,  2d,  that  they  were 
accomplices.  Chief  Justice  Marshall  de- 
cided that  the  testimony,  unless  the  wit- 
ness **  can  go  further  than  merely  stating 
the  declarations  made  to  him  by  Blenner- 
hasset, is  at  present  inadmissible."  In  the 
course  of  his  opinion  the  Chief  Justice 
said :  '*  In  the  case  at  bar,  the  crime  con- 
sists not  in  intention  but  in  acts.  The 
act  of  congress  does  not  extend  to  the 
secret  design,  if  not  carried  into  open 
deed,  nor  to  any  conspiracy,  however  ex- 
tensive, if  it  do  not  amount  to  a  begin- 
ning or  setting  on  foot  a  military  expe- 
dition. The  indictment  contains  no  allu- 
sion to  a  conspiracy,  and  of  consequence 
the  issue  to  be  tried  by  the  jury  is  not 
whether  the  conspiracy  has  taken  place, 
but  whether  the  particular  facts  charged 
in  the  indictment  have  been  committed. 
I   do  not  mean   to   admit,   that  by   any 


course  which  might  have  been  given  to 
the  prosecution,  this  could  have  hsen  con- 
verted   into    a    case    of    conspiracy;    but 
most  assuredly  if  it  was  intended  to  prove 
a  conspiracy,  and  to  let  in  that  kind  of 
testimony    which    is    admissible    only    in 
such  a  case,  the  indictment  ought  to  have 
charged  it.     I  have  not  been  able  to  find 
in  the  books  a  single  decision,  or  a  soli- 
tary dictum  which  would  countenance  the 
attempt  that  is  now  made  to  introduce  as 
testimony  the  declarations  of  third  per- 
sons, made  in  the  absence  of  the  person 
on  trial,  under  the  idea  of  a  conspiracv^ 
where  no  conspiracy  is  allied  in  the  in- 
dictment.    The  researches  of  the  counsel 
for  the  prosecution  have  not  been  more 
successful.  .  .  .  Where  A.,  B.,  and  C.  are 
indicted  for  murdering  D.,  yet  in  such 
a  case  the  declarations  of  one  of  the  par- 
ties made  in  the  absence  of  the  others 
have   never    been    admitted    as    evidence 
against  the  others.     If  then  this  indict- 
ment  ^ould   even   imply   that   the   fact 
charged  was  committed  by  more  than  one 
person,  I  cannot  conceive  that  the  declara- 
tions of  a  particepe  criminis  would  be- 
come admissible  on  the  trial  of  a  person 
not  present  when  they  were  made,  unless 
those  declarations  form  a  part  of  the  very 
transactions   charged   in   the   indictment. 
.  .  .  There  are  also   cases  in  the  books 
where  acts  are  in  their  nature  joint,  and 
where  the  law  attaches  the  guilt  to  all 
concerned    in   their   commission,   so   that 
the   act  of   one   is   in   truth  the   act   of 
others,  where  the  conduct  of  one  i>erson 
in  the  commission  of  the  fact  constitutes 
the  crime  of  another  person;  but  this  is 
distinct  from  conspiracy.     If  many  per- 
sons combine  to  commit  a  murder,  and 
all  assist  in  it,  and  are  actually  or  con- 
structively present,  the  act  of  one  is  the 
act  of  all,  and  is  sufficient  for  the  con- 
viction of  all.    So  in  acts  of  levying  war, 
as  in  the  cases  of  Damane  and  Purchase, 
the  acts  of  the  mob  were  the  acts  of  all 
in  the  mob  whose  conduct  showed  a  con- 
currence in  those  acts,  and  in  the  general 
design,  which  the  mob  were  carrying  into 
execution.     But  these  decisions  turn  on 
a    distinct    principle     from     conspiracy. 
The  crime  is  a  joint  crime,  and  all  those 
who  are  present  aiding  in  the  commis- 
sion   of    it   participate    in    each    other's 
actions,    and    in    the    guilt    attached    to 
those  actions.     The  conduct  of  eadi  con- 
tributes to  show  the  nature  of  this  joint 
crime;  and  declarations  made  during  the 
transaction  are  explanatory  of  that  trans- 
action;   but   I    cannot   conceive   that   in 
either  case  declarations  unconnected  with 
the    transaction    would    have    been    evi- 
dence against  any  other  than  the  person 
who  made  them,  or  persons  in  whose  pres- 
ence they  were  made.     If,   for  example, 
one  of  several  men  who  had  united  in 
committing   a  murder  should  have  said, 
that  he  with  others  contemplated  the  fact 
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which  was  aftarwards  committed,  I  know 
of  no  caae  which  would  warrant  the  ad- 
mission of  this  testimony  upon  the  trial 
of  a  person  who  was  not  present  when 
the  words  were  spoken.  ...  In  misde- 
meanors by  statute,  where  the  commission 
oi  a  particular  fact  constitutes  the  only 
crime  punished  by  the  law,  I  believe  there 
is  no  case  where  the  declnrations  of  a 
particeps  criminis  can  affect  any  but 
himself." 

On  the  trial  of  two  persons  jointly 
charged  with  unlawfully  planning  and 
netting  on  foot  within  the  United  States 
an  expedition  for  the  conquest  and  eman- 
cipation of  Mexico,  it  being  proved  that  one 
had  acknowledged  that  the  other  was  asso- 
ciated with  him  in  a  plan  for  the  invasion 
of  the  Spanish  territories,  testimony  to 
declarations  by  this  other  respecting  an 
attempt  to  invade  tiie  Spanish  dominions 
was  held  to  be  admissible  against  his  as- 
sociate to  show  whether  the  plan  was 
legal  or  not.  U.  S.  r.  Workman,  (1807) 
28  Fed.  Cas.  No.  1(>,764.  Declarations  of 
any  the  of  the  members  of  the  expedition 
made  in  furtherance  of  the  common  ob- 
ject and  forming  a  part  of  the  res  gestce 
may  be  given  in  evidence  against  the 
others.  Wiborg  v,  U.  S.,  (ISM)  163 
U.  a  632,  16  S.  Ct.  1127,  1197,  41  U.  S. 
(L.  ed.)  289. 

7.  Sufficiency  of  Evidence 

In  generaL — "This  body  of  men  went 
on  board  a  tujg  loaded  with  arms;  were 
taken  by  it  thirty  or  forty  miles  and  out 
to  sea;  met  a  steamer  outside  the  three 
mile  limit  by  prior  arrangement;  boarded 
her  with  the  arms,  opened  the  boxes,  and 
distributed  the  arms  among  themselves; 
drilled  to  some  extent;  were  apparently 
oflScered;  and  then,  as  preconcerted,  .dis- 
embarked to  effect  an  armed  landing  on 
the  coast  of  Cuba.  The  men  and  the  arms 
and  ammunition  came  together;  the  arms 
and  ammunition  were  under  the  control 
of  the  men;  the  elements  of  the  expedi- 
tion were  not  only  '  capable  of  proximate 
eombination  into  an  organized  whole,'  but 
were  combined  or  in  process  of  combina- 
tion; there  was  concert  of  action;  they 
had  their  own  pilot  to  the  common  des- 
tination; they  landed  themselves  and 
their  munitions  of  war  together  by  their 
own  efforts.  It  may  be  that  they  intended 
to  separate  when  they  reached  the  insur- 
gent headquarters,  but  the  evidence 
tended  to  show  that  until  that  time  they 
intended  to  stand  together  and  defend 
themselves  if  necessary.  From  that  evi- 
dence the  jury  had  a  right  to  find  that 
this  was  a  military  expedition  or  enter- 
prise under  the  statute."  Wiborg  v.  U. 
§.,  (1896)  163  U.  S.  632,  16  S.  Ct.  1127, 
1197,  41  U.  S.  (L.  ed.)  289.  Where  it 
appears  that  men  proceeded  from  the 
United  States  and  went  aboard  the 
vessel  in  a  body,  that  arms  and  ammuni- 
tion and  other  equipment  were  in  their 


possession  and  subject  to  their  control 
and  use,  that  they  armed  and  uniformed 
themselves  and  drilled,  and  declared  their 
intention  to  fight  against  a  specified  for- 
eign government,  and,  upon  the  proposal 
being  made  that  they  should  go  on  an 
exp^ition,  which  proposal  was  made 
after  they  had  neared  their  destination, 
neither  expressed  surprise  nor  asked  any 
explanation  of  the  purpose  of  the  ex- 
pedition, but  instantly  signified  their 
willingness  to  go,  the  evidence  shows  a 
military  enterprise  or  expedition  within 
the  meaning  of  the  statute.  The  Laurada, 
(D.  C.  Del.  1898)  85  Fed.  760.  Where 
the  defendant  takes  aboard  either  men 
or  their  arms,  or  both,  for  transportation 
to  a  foreign  country,  and  the  men  engage 
in  drilling  and  the  use  of  arms  while  on 
board,  aiul  he  extinguishes  the  lights  on 
his  vessel  and  approaches  the  coast  of 
their  destination  at  night,  and'  allows  the 
use  of  a  boat  for  the  purpose  of  landing 
the  men,  there  is  probable  cause  for  his 
commitment  on  the  ground  of  violation 
of  the  statute.  U.  8.  r.  Hughes,  (E.  D. 
S.  C.  1895)  70  Fed.  972.  If  the  arms 
were  opened  on  board  the  ship  and  the 
men  armed  before  landing  in  the  for- 
eign country  and  were  drilled  during  the 
voyage  and  landed  with  the  arms,  the 
jury  is  justified  in  finding  that  the  expedi- 
tion was  military.  U.  S.  v,  Nunez,  (S. 
D.  K.  Y.  1896)  82  Fed.  599. 

Testimony  of  accomplice. —  Per9an$ 
joining  under  compulaian. — "  If  any  of 
the  witnesses  testifying  in  the  case  were 
ccmstrained  or  compelled  to  go  with  and 
remain  in,  the  expedition,  because  of  vio- 
lence, or  threats  of  violence,  offered  to 
them  by  men  engaged  in  the  enterprise, — 
that  is,  if  they  did  not  join  and  remain 
with  the  expedition  voluntarily,  but  were 
compelled  to  do  so  by  men  engaged 
therein,  —  then  they  would  not  be  re- 
garded, in  law,  as  accomplices;  for  an 
accomplice  is  a  voluntary  assistant  in  a 
crime."  U.  S.  v.  Ybanez,  (W.  D.  Tex. 
1892)  53  Fed. -536. 

Sufficiency  of  evidence  to  show  knowl- 
edge.—  If  the  captain  of  the  vbssel  knew 
when  he  left  the  United  States  that  he 
was  going  to  take  in  his  ship  men  and 
arms  which  the  men  intended  from  the 
start  to  use  in  making  a  hostile  landing 
in  a  foreign  country  he  is  guilty  under 
the  statute.  U.  S.  v.  Nunez,  (8.  D.  N.  Y. 
1896)    82  Fed.  699.     , 

Purpose  and  destination. —  The  mere 
fact  that  men  armed  with  rifles  and  sup- 
plied with  ammunition  went  from  the 
territory  of  the  United  States  into  that 
of  the  foreign  power  is  not  alone  sufficient 
to  constitute  a  military  enterprise  within 
the  meaning  of  the  statute,  but  there  must 
be  some  proof  as  to  their  purpose  and 
their  destination.  U.  S.  v.  Ybanez,  ( W.  D. 
Tex.  18J>2)  53  Fed.  536. 

Evidence  of  subsequent  events  to  show 
intent. —  In  determining  the  guilty  inten- 
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tion  of  the  parties  in  leaving  the  United  or  nature  of  the  act,  they  are,  staadiBg 

i^ates  the  jury  must  consider  the   evi-  alone,  insufficient  to  ehow  a  violation  of 

dence  of  what  happened  afterwards.     U.  the  statute.    U.  S.  t\  Ybanez,  (W.  D.  Teat. 

S.  V.  Nunez,   (S.  D.  N.  Y.  1896)   82  Fed.  1892)  63  Fed.  636;  U.  S.  <?.  Hart,  (S.  D, 

699.  N.  Y.  1896)  74  Fed.  724;  U.  S.  V.  O'Brien, 

Secrecy     as     evidence.— While     secret  (S.  D.  N.  Y.  1896)  75  Fed.  900;  U.  S.  t?. 

means  and  deceptive  or  mysterious  pro-  Nunez,  (S.  D.  N.  Y.  1896)  82  Fed.  699. 
ceedings  may  aid  in  fixing  the  character 

Sec.  14.  [Enforcement  of  forgoing  provisions.]  The  district  courts 
shall  take  cognizance  of  all  complaints,  by  whomsoever  instituted,  in  cases 
of  captures  made  within  the  waters  of  the  United  States,  or  within  a 
marine  league  of  the  coasts  or  shores  thereof.  In  every  case  in  which  a 
vessel  is  fitted  out  and  armed,  or  attempted  to  be  fitted  out  and  armed, 
or  in  which  the  force  of  any  vessel  of  war,  cruiser,  or  other  armed  vessel 
is  increased  or  augmented,  or  in  which  any  military  expedition  or  enter- 
prise is  begun  or  set  on  foo.t,  contrary  to  the  provisions  and  prohibitions 
of  this  chapter;  and  in  every  case  of  the  capture  of  a  vessel  within  the 
jurisdiction  or  protection  of  the  United  States  as  before  defined;  and  in 
every  case  in  which  any  process  issuing  out  of  any  court  of  the  United 
States  is  disobeyed  or  resisted  by  any  person  having  the  custody  of  any 
vessel  of  war,  cruiser,  or  other  armed  vessel  of  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people,  or  of  any  subjects  or  citizens  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  it  shall  be 
lawful  for  the  President,  or  such  other  person  as  he  shall  have  empowered 
for  that  purpose,  to  employ  such  part  of  the  land  or  naval  forces  of  the 
United  States,  or  of  the  militia  thereof,  for  the  purpose  of  taking  possession 
of  and  detaining  any  such  vessel,  with  her  prizes,  if  any,  in  order  to  enforce 
the  execution  of  the  prohibitions  and  penalties  of  this  chapter,  and  the 
restoring  of  such  prizes  in  the  cases  in  which  restoration  shall  be  adjudged; 
and  also  for  the  purpose  of  preventing  the  carrying  on  of  any  such  expedi- 
tion or  enterprise  from  the  territory  or  jurisdiction  of  the  United  States 
against  the  territory  or  dominion  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people  with  whom  the  United  States  are  at  peace.  [35 
Stat.  L.  1090.] 

This  section  was  drawn  from  R.  S.  sec.  6287  (Act  of  April  20,  1818,  ch.  88,  3  6tat.  L. 
449),  which  was  amended  by  the  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  320,  and  waa 
repealed  by  section  341,  infra,  this  title. 

As  here  enacted,  no  change  was  made  in  the  section  except  the  substitution  of  the 
word  "  chapter  "  for  the  word  "  title  "  in  the  two  cases  in  which  the  latter  was  used, 
and  the  insertion  of  the  word  "  enforce  "  preceding  the  words  "  the  execution  of  the 
prohibitions  and  penalties  of  this  chapter,  which  had  been  omitted  in  the  original 
section. 

I.  Seizure  and  detention,  476  2.  Captor's   resumption   of  posses- 

1.  Power  in  general,  477  sion  after  condemnation,  479 

2.  Power  of  President,  477  3.  Ship  iUegally  fitted  out,  479 

a.  In  general,  477  4.  Ship  with  illegally  augumented 

b.  Arrest  of  person  without  *  force,  479 

warrant,  477  6.  Capture  by  public  ship  of  for- 

3.  Afl  precautionary  measure,  477  eign  power,  480 

4.  To  prevent  plunder,  478  6.  Evidence  and  sufficiency  thereof, 

5.  Right  of  United  States,  to  bring  480 

in  by  force,  478  7.  Damages  for  capture,  481 

0.  Protection     of     officer     making 

seizure,  478 

7.  Plea  of  justification,  478  _   o-,,.,,.-   *«,>  Tv»»»«f»/^» 

n.  Restoration  of  prizes,  478  ^-  S*"^^  Ain>  DramnoN 

1.  Power  and  duty  to  restore,  in  Proceedings  for  forfeiture,  see  notes  to 

general,  478  sec.  11,  supra^  at  p.  434  et  «eg. 
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1.  Power  in  Oeneral 

Power  limited  by  terms  of  statttte.— In 
terms  the  aection  is  confiiied  to  the  em- 
ployment of  the  military  and  navy  forces 
and  there  is  neither  public  policy  nor 
principle  to  justify  an  extension  of  the 
power  beyond  the  terms  in   which  it  is 

fiven.    Gelston  r.  Hoyt,  (1818)  3  Wheat. 
46,  4  U.  S.   (L.  ed.)   381. 

2.  Power  of  President 
a.  In  General 

The  power  intrusted  to  the  President 
by  this  section  is  manifestly  intended  to 
be  exercised  only  when,  by  the  ordinary 
process  or  exercise  of  civil  authority,  the 
purpose  of  the  law  cannot  be  accom- 
plished. Gelston  v.  Hoyt,  (1818)  3 
Wheat.  246,  4  U.  S.  (L.  ed.)  381. 

Detention  not  a  taking  without  due 
process, —  The  detention  of  a  vessel  in 
port  bv  the  President,  is  not  a  taking  and 
use  of  private  property  for  public  pur- 
poses within  the  meaning  of  the  Consti- 
tution, but  is  an  arrest  by  "  due  process 
of  law."  Graham's  Case,  (1866)  2  Ct. 
CL  327. 

b.  Airest  of  Person  without  a  Warrant 
"Arrest  upon   the   mere  order   of   the 
President,"  without  a  warrant  and  in  a 
time  of  peace,  of  a  person  not  engaged  in 
eitber  the  military  or  naval  service  of 
the  United  States,  but  suspected  of  in- 
tending to  organize  a  military  expedition 
or  enterprise  in  violaticm  of  sec.  13,  aupra^ 
p.  460,  is  not  authorized  by  the  text  sec- 
tion 14.    Ba  p.  Orozco,  ( W.  D.  Tex.  1912) 
201  Fed.  106,  discharging  on  habeas  cor- 
pus a  person  so  arrested  by  United  States 
military  authorities.  Maxey,  J.,  said:  "  It 
is  said  by  the  respondent  that  this  power 
of  smnmary  arrest  and  detention  is  de- 
rived from  the  provisions  of  section  14 
of  the  Penal  Code.    This  section,  form- 
ing part  of  the  chapter  on  the  subject  of 
'offenses  against  neutrality,'  so  far  as  it 
affects  the  present  inquiry,  makes  it  law- 
ful for  the  '  President  or  such  other  per- 
son as  he  shall  have  empowered  for  that 
purpose,  to  employ  the  land  and  naval 
forces'   for  two  purposes,  to  wit:      (1) 
For  the  purpose  of  tsking  possession  of 
and  deteining  vessels,  etc;   and    (2)   for 
the  purpose  of  preventing  the  carrying  on 
of  any  military  expedition  or  enterprise 
from  the  territory' or  jurisdiction  of  the 
United  States   against  the  territory   or 
dominion  of  any  foreign  prince  or  state^ 
or  of  any  colony,  district,  or  people  with 
whom  the  United  States  are  at  peace.    In 
analyzing  the  section,  it  will  be  observed 
that  in  reference  to  vessels  express  power 
is  conferred  to  seize  and  detain;  but  no 
power  is  conferred,  in  terms,  authorizing 
the  arrest  and  imprisonment  of  persona. 
The  President  may  employ  the  army  in 
preventing  the  carrying  on  of  a  military 


expedition  from  our  own  territory  against 
the  Republic  of  Mexico,  and  his  discretion 
in  calling  out  the  military  forces  for  that 
purpose  is  not  subject  to  the  review  and 
control  of  the  courte.    And  it  may  be  fur- 
ther said,  in  the  language  of  the  Supreme 
Court,  that :     *  Whenever  a  st&tute  gives 
a  discretionary  power  to  any  person  to  be 
exercised  by  him  upon  his  own  opinion  of 
certain  facts,  it  is  a  sound  rule  of  con- 
struction that  the  statute  constitutes  him 
the  only  and  exclusive  judge  of  the  ex- 
istence of  such  facte.'     Martin  v.  Mott, 
[1827]  12  Wheat.  31,  32,  6  U.  S.  (L.  ed.) 
637;  Luther  i?.  Borden,  [1849]  7  How.  46, 
12  U.  S.   (L.  ed.)  ^81.    This  principle  is 
especially  true  when  applied  to  the  acte 
of  the  cMef  magistrate  of  the  nation,  and, 
when  he  *  exercises  an  authority  confided 
to  him  by  law,  the  presumption  is  that  it 
is  exercised  in  pursuance  of  law.'    These 
principles   are   freely   conceded.     But  in 
using  the  army  to  prevent  the  carrying 
on    of    a    military    expedition    against 
Mexico  may  he  go  further,   and   arrest 
without  warrant  and   imprison   without 
the  benefit  of  a  trial  persons  who  are  sus- 
pected  of   organizing    such    esq^itionst 
It  is  manifest  that  no  such  extraordinary 
authority  is  expressly  conferred  by  the 
statute;  and  in  Gelston  ..i;.  Hoyt,  [1827] 
3'Wheat.  332,  4  U.  S.  (L.  ed.)  381,  a  case 
involving  the  powers  of  the  President,  it 
was  said  by  ]MGr.  Justice  Story  that:     'It 
is  certainly  against  the  general  theory  of 
our  institutions  to  create  great  discre- 
tionary   powers    by    implication.'   .   .   • 
That  the  President  has  lawful  power  to 
employ  the  army  in  dispersing  or  arrest- 
ing the  departure  from  our  territory  of  a 
military    expedition    against    'Mexico    is 
clear  beyond  controversy.     In  the  execu- 
tion of  that  high  duty  soldiers  employed 
might      encoimter      forcible     resistance. 
They  would  in  such  contingency  obviously 
have  the  right  to  use  sufficient  force  to 
overcome  that  resistance.    In  order  to  dis- 
perse  or   prevent  the  departure   of    the 
expedition  it  might,  and  probably  would, 
become  necessary  to  ^ect  the  capture  of 
the  persons  therein  engaged.    But  even  in 
the  case  supposed  it  is  thought  that  it 
would  become  the  plain  duty  of  the  cap- 
tors to  deliver  the  persons  arrested  within 
a  reasonable  time  —  that  is,  at  the  earli- 
est convenient  opportunity  —  to  the  civil 
authorities,  to  be  dealt  with  according  to 
the  law  of  the  land." 

3.  As  Precautionary  Measure 

Where  a  military  force  is  employed  car- 
rying out  the  provisions  of  this  section 
the  officer  in  charge  thereof  may  seize 
property  as  a  precautionary  measure  to 
prevent  an  intended  violaticm  of  the  stat- 
ute and  retain  it  until  it  can  be  turned 
over  to  the  proper  authorities  for  legal 
action.  In  such  a  case  he  may  seize  a 
vessel   consigning    arms    and   equipmente 
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intended  for  the  use  of  a  prohibited  ex- 
pedition even  though  the  vessel  is  not  in- 
tended to  leave  the  jurisdiction  of  the 
United  States  but  merely  to  deliver  the 
goods  to  another.  Stoughton  v.  IMmick, 
(1856)  3  Blatchf.  356,  23  Fed.  Cas.  No. 
13,600.       • 

Under  sec.  8  of  the  Act  of  March  10, 
1838,  commonly  called  the  Neutrality  Act, 
authorizing  the  President  or  such  person 
as  he  might  empower  for  the  purpose,  to 
employ  such  part  of  the  land  or  naval 
forces  of  the  United  States,  or  of  the 
militia,  as  should  be  necessary  '*  to  pre- 
vent the  violation,  and  to  enforce  the  due 
execution,  of  the  act,"  a  captain  of  a 
United  States  military  force,  acting  under 
instructions  from  his  commanding  gen- 
eral, was  justified  in  taking  possession  of 
a  vessel,  with  arms  and  ammunition  on 
board,  destined  to  be  taken  to  and  for  the 
use  of  insurgents  in  Canada,  and  in  de- 
taining the  property,  as  a  precautionary 
measure  to  prevent  an  intended  violation 
6f  the  act,  until  an  officer  having  the 
power  to  seize  and  hold  it  for  the  purpose 
of  proceeding  with  it  in  the  manner  di- 
rected, might  be  procured  and  act  in  the 
matter.  Stoughton  v.  Dimick,  (1856)  29 
Vt.  536. 

4.  To  Fre^ent  Plunder 

The  authority  given  to  employ  any  mili- 
tary forces  may  be  exercised  where  an 
armed  body  of  men  is  organized  with  a 
view  to  invade  the  territory  of  a  people 
with  whom  the  United  States  are  at  peace 
and  to  forcibly  resist  the  public  authori- 
ties of  that  government  althoug^h  the  ulti- 
mate object  of  such  a  body  is  plunder. 
Suppressions  of  Unlawful  Organizations, 
(1881)   17  Op.  Atty.-Gen.  242. 

5.  Right  of  United  Btatea  to  Bring  in  by 

Force 

In  La  Amistad  De  Rues,  (1820)  5 
Wheat.  385,  5  U.  S.  (L.  ed.)  115,  the 
court  expressly  refrained  from  deciding 
the  question  whether  supposing  there  was 
an  illegal  augmentation  in  our  ports  of 
the  crew  of  a  privateer  which  afterward 
took  a  prize,  a  ship  of  the  United  States 
had  any  ri^ht  forcibly  to  bring  in  the 
prize  for  adjudication. 

6.  Protection   of   Officer  Making   Seizure 

Whenever  the  power  granted  by  this 
section  is  exercised,  all  persons  who  act  in 
obedience  to  the  executive  instructions  in 
cases  within  the  Act  are  completely  justi- 
fied in  taking  possession  of  and  detaining 
the  offending  A^essel  and  are  not  responsi- 
ble in  damages  for  any  injury  which  the 
party^  may  suiTer  by  the  use  of  such  pro- 
ceeding. Gelston  v.  Hoyt,  (1818)  3 
Wheat.  246,  4  U.  S.  (L.  ed.)  381. 

7.  Plea  of  Justification 

The  plea  of  justification  to  a  seizure 
under  this  Act  is  sufilifient  if  it  alleges 
that  the  President  employed  the  force  of 


which  the  seizor  was  a  part  in  the  manner 
authorized  by  the  Act.  Gelston  t\  Hoyt, 
(1818)    3  meat.  246,  4  U.  S.    (I/,  ed.) 

381. 

II.  Re8ix)ration  of  Prizes 

See  also  this  heading  in  notes  to  sec 
11,  supra,  p.  434. 

1.  Power  and  Duty  to  Restore,  in  GenercU 

"  The  principle  deductible  from  the  la'w 
of  nations  is  plain:  You  shall  not  make 
use  of  our  neutral  arm,  to  capture  vessels 
of  your  enemies,  but  of  our  friends.  If  you 
do,  and  bring  the  captured  vessels  within 
our  jurisdiction,  restitution  will  be 
aw^arded."  Per  Mr.  Justice  Paterson  in 
Talbot  V.  Jansen,  (171)5)  3  Dall.  133,  1 
U.  S.  (L.  ed.)  540. 

In  The  Fanny,  (1824)  9  Wheat.  668,  6 
U.  S.  (L.  ed.)  184,  Mr.  Justice  Washing- 
ton said :  "  This,  then,  is  the  case  of 
property  belonging  to  the  subjects  of  a 
friendly  power,  captured  on  the  high  aeas 
by  a  privateer,  owned  and  commanded  by 
citizens  of  the  United  States,  fitted  and 
equipped  as  a  vessel  of  war,  within  the 
waters  and  jurisdiction  of  the  United 
States;  and,  according  to  the  uniform  de- 
cisions of  this  court  in  similar  cases,  as 
well  as  in  others,  where  similar  equip- 
ments  have  been  made  within  the  waters 
of  the  United  States  by  foreigners,  the 
property  so  illegally  captured  and 
brought  within  our  jurisdiction  must  be 
restored  to  the  original  owners." 

In  Moodie  v.  The  Betty  Carthcart,  ( 17»5 ) 
Bee  292, 17  Fed.  Cas.  No.  9,742,  3  Dall.  288. 
note,  1  U.  S.  (L.  ed.)  606,  note,  17  Fed. 
Cas.  No.  9,742,  the  court  said:  "  By  the  law 
of  nations,  no  foreign  power,  its  subjects 
or  citizens,  has  any  right  to  erect  castles, 
enlist  troops,  or  equip  vessels  of  war  in 
the  territory  or  ports  of  another.  Such 
acts  are  breaches  of  neutrality,  and  may 
be  punished  by  seizing  the  persons  and 
property  of  the  offenders.  Vessels  of  war 
so  equipped,  are  illegal  ab  origins,  and  no 
prizes  they  make  will  be  legal  as  to  the 
offended  power,  if  brought  infra  prssidia. 
The  seizure  and  restoration  of  such  prizes 
are  what  the  laws  of  neutrality  justly 
claim.  You  must  either  permit  both  par- 
ties to  equip  in  your  ports,  or  neither. 
Should  either  equip  without  your  consent, 
the  least  you  can  do,  is  to  divest  them  of 
the  prizes  they  may  have  thus  illegally 
taken,  and  restore  them  to  the  other 
party,  or  else  permit  them  to  equip  also." 

"A  capture,  although  not  piratical,  may 
be  illegal  and  of  such  a  nature  as  to  in- 
duce the  court  to  award  restitution."  Per 
Mr.  Justice  Paterson  in  Talbot  v.  Jansen, 
(1795)  3  Dall.  133,  1  U.  S.  (L.  ed.)  540. 

"  If  a  native  and  citizen  of  the  United 
States,  acting  under  a  British  or  Duteh 
commission,  had  captured  a  French  ship 
and  brought  her  infra  pnesidia  of  our 
courts,  we  should  have  been  required  to 
restore  and  must  have  restored  her.    The 
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Datch  owners  are  equally  entitled  to  our 
justice."  Jansen  t?.  The  Vrow  Christina 
Magdalena,  (1794)  Bee  11,  13  Fed.  Gas. 
No.  7^16;  decree  affirmed  by  the  Circuit 
Court  (unreported)  which  latter  decree 
waa  affirmed  in  (1796)  3  Dall.  (U.  S.) 
133,  1  U.S.  (L,  ed.)  540. 

A  bona  fide  parchaser  of  prise  goods 
frfMn  an  illegal  captor  acquired  no  title 
as  against  the  original  owner.  The 
Fanny,  (18M)  9  Wheat.  658,  6  U.  S.  (L. 
ed.)    184. 

2.  Captor's  Resumption  of  Possession 
After  Condemnation 

Heatoration  of  property  illegally  cap- 
tured is  not  pre^iMited  by  the  fact  that  it 
may  have  come  back  to  the  captor's  pos- 
session after  condemnation  as  prise  in  a 
foreign  court.  The  Arrogante  Baroelones, 
(1822)  7  Wheat.  496,  5  U.  S.  (L.  ed.) 
607,  where  Mr.  Justice  Johnson  said: 
"  We  find  the  captured  property  in  the 
hands  of  the  (lender,  and  hold  it  to  be 
immaterial  through  what  circuity  of 
changes  it  has  come  back  to  him.  It  is 
not  for  him  to  claim  a  right  springing 
out  of  hia  own  wrong.  In  the  hands  of 
a  third  person,  a  valid  s^itence  of  con- 
demnation, properly  authenticated,  would 
present  a  very  difl^rent  view  of  the  sub- 
ject. The  offender's  touch  here  restores 
the  taint  from  which  the  condemnation 
may  have  purified  the  prize.  Although  a 
purchaser  without  notice  may,  in  many 
cases,  hold  his  purchase  free  from  an  in- 
terest with  which  it  was  chargeable  in 
the  hands  of  the  vendor,  yet  it  cannot  re- 
turn into  the  hands  of  that  vendor,  with- 
out reviving  the  original  lien.  Nor  will 
courts  of  justice  ever  yield  the  locus 
standi  in  judicio  to  the  suitor,  who  is 
compelled  to  trace  his  title  through  his 
own  criminal  acts." 

3.  8hip  Illegally  Fitted  Out 

In  Talbot  t\  .lansen,  (1795)  3  Dall.  133, 
1  U.  S.  (L.  ed.)  540,  affirming  a  decree  of 
Ihe  Circuit  Court  (unreported)  which 
affirmed  (1794)  Bee  11,  13  Fed.  Caa.  No. 
7,216,  the  court  decreed  restoration  to  the 
■original  owner  of  a  vessel  captured  by  a 
ship  which  had  been  illegally  fitted  in  a 
United  States  port  by  furnishing  her  with 
gons. 

If  a  capture  is  made  by  a  ship  illegally 
fitted  out  in  the  United  States  as  a  war 
ship,  one  who  takes  possession  of  the 
prize,  though  under  a  lawful  commission 
as  commander  of  a  foreign  privateer,  must 
restore  the  prize  to  the  original  owner,  if 
the  second  captor  was  a  confederate  of 
the  first  captor.  Talbot  i\  Jansen,  (179^) 
3  Dall.  1-33,  1.  U.  S.  (L.  ed.)  540,  affirming 
a  decree  of  the  Circuit  Court  (unre- 
ported) which  affirmed  (1794)  Bee  11,  13 
Fed.  Cas.  No.  7,216. 

In  La  Conception,  (1821)  6  Wheat. 
236,  5  U.  8.   (L.  ed.)   249,  where  a  prize 


taken  by  a  Buenos  Ayres  privateer  was 
brought  into  port,  Mr.  Justice  Story  said: 
"  It  is  apparent  l^at  the  capturing  vessel 
was  originally  built,  equipped,  manned, 
and  armed  in  the  United  States  for  a 
cruise,  being  owned  by  citizens  of  this 
country,  and  sailed  with  the  intent  of 
cruising  against  Spain.  It  is  true  that 
she  went  to  Buenos  Ayres,  aind  sailed 
under  the  colors  of  that  government  on  a 
second  cruise,  during  which  this  capture 
was  made;  but,  there  is  no  satisfactory 
evidence  that  the  American  ownership 
ever  ceased,  or  that  there  was  a  real, 
bona  fide  sale  at  Buenos  Ayres.  If  such  a 
sale  had  really  taken  place,  it  was  per- 
fectly in  the  power  of  the  captors  to  have 
proved  it,  in  the  clearest  manner.  A  bill 
of  sale  is  the  customary  and  universal 
document  by  which  the  ownership  of  ves- 
sels is  evidenced;  and  the  want  of  any 
document  of  this  nature,  or  of  any  direct 
and  positive  evidence  of  an  actual  sale, 
leaves  no  doubt  in  the  mind  of  the  court, 
that  no  such  sale  ever  was  made.  The 
connequenoe  is,  that  the  capturing  vessel 
mitst  still  be  considered  as  owned  in  the 
United  States;  and,  according  to  the  de- 
cisions which  have  already  been  mnde,  the 
capture  was  illegal,  and  the  property  must 
be  restored  to  the  origmal  Spanish 
owners." 

4.  Ship  with  Illegally  Augmented  >  Force 

In  The  Santissima  Trinidad,  (1822)  7 
Wheat.  283,  5  U.  S.  (L.  ed.)  454,  Mr. 
Justice  Story  said :  "  It  has  never  been 
held  by  this  court,  that  an  augmentation 
of  force  or  illegal  outfit  affected  any  cap- 
tures made  after  the  original  cruise  waa 
terminated.  By  analogy  to  other  cases 
of  violations  of  public  law  the  offense 
may  well  be  deemed  to  be  deposited  at  the 
termination  of  the  voyage,  and  not  to 
affect  future  transactions.  But  as  to 
captures  made  during  the  same  cruise, 
the  doctrine  of  this  court  has  long  estab- 
lished that  such  illegal  augmentation  is  a 
violation  of  the  law  of  nations,  as  well 
as  of  our  own  municipal  laws,  and  as  a 
violation  of  our  neutrality,  by  analogy  to 
other  cases,  it  infects  the  captures  siibse-. 
quently  made  with  the  character  of  torts, 
and  justifies  and  requires  a  restitution  to 
the  parties  who  ha\te  been  injured  by  such 
misconduct.  .  .  .  Nor  is  there  in  rea- 
son or  in  policy  any  ground  for  a  distinc- 
tion between  captures  in  violation  of  our 
neutrality  by  public  ships,  and  by  pri- 
vateers. In  each  case  the  injury  done  to 
our  friend  is  the  same;  in  each  the  illegal- 
ity of  the  capture  is  the  same ;  in  each  the 
duty  of  the  neutral  is  equally  strong  to 
assert  its  own  rights,  and  to  preserve  its 
own  good  faith,  and  to  take  froin  the 
wrongdoer  the  property  he  has  unjustly 
acquired,  and  reinstate  the  other  party  in 
his  title  and  possession  which  have  been 
tortiously  devested." 
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6.  Capture  hy  Public  Ship  of  Foreign 

Power 

It  ia  doubtful  whether  the  fact  that  a 
capture  was  made  by  a  ship  which  was  and 
is  the  property  of  a  foreign  power  would 
prevent  restoration,  if  while  she  was  so 
owned  she  was  fitted  out  in  the  United 
States  as  an  armed  vessel  of  war.  Talbot 
t?.  Jansen,  (1795)  3  Dall.  133,  1  U.  S.  (L. 
ed.)  540.  In  a  later  case«  Chacon  v. 
Eighty-nine  Boxes  of  Cochineal,  (1821)  1 
Brock.  478,  5  Fed.  Cas.  No.  2,568,  Chief 
Justice  Marshall  said :  "  We  are  told  that 
the  national  ship  of  war,  carries  upon 
its  deck  a  portion  of  the  sovereignty  of 
his  prince,  and  is,  of  course,  inviolable. 
I  am  not  prepared  to  say  that  a  privateer, 
commissioned  for  the  purposes  of  war,  is 
not  equally  inviolable,  at  least  so  far  as 
respects  its  military  operations.  But  I 
will  not  enter  into  this  inquiry.  I  will 
ask,  how  is  this  inviolability  acquired, 
and  how  far  does  it  extend?  In  the  case 
of  The  Exchange  tJ.  McFaddon,  7  Cranch 
116,  [(1812)  3  U.  S.  (L.  ed.)  287]  the 
supreme  court  laid  down  the  principle 
expressly,  that  this  exemption  from  the 
jurisdiction  of  the  nation,  in  which  the 
national  ship  of  a  foreign  sovereign  is 
found,  is  derived,  where  there  is  no  ex- 
press compact,  from  the  assent  implied  in 
the  admission  of  such  vessel  into  port. 
But  the  same  case  establishes  this  fur- 
ther principle:  that  this  immunity  is 
granted,  on  condition  that  the  sovereignty 
of  the  place  be  respected.  A  breach  of 
the  condition,  forfeits  the  inmiunity  de- 
pending on  it.  A  national  ship,  openly 
and  grossly  violating  the  laws  of  a  neu- 
tral government,  enlisting  a  full  crew,  in 
opposition  to  those  laws,  forfeits  the  con- 
dition on  which  an  exemption  from  those 
laws  was  granted.  On  this  principle,  the 
Grange  was  restored.  ...  I  content 
myself  with  saying,  that  I  think  the 
principles  on  which  prizes  made  by  priva* 
teers,  have  been  restored,  apply  to  prizes 
made  by  national  ships,  who  have  vio- 
lated the  neutrality  of  the  United  States, 
and  I,  therefore,  hold  myself  bound  to 
restore  in  this  case."  See  also  per  Mr. 
Justice  Story  as  quoted  in  the  last  preced- 
ing paragraph. 


6.  Evidence  and  Sufficiency  Thereof 

In  Moodie  r.  The  Betty  Carthcart,  ( 1796) 
Bee,  292,  17  Fed.  Cas.  No.  9,742,  (1796) 
3  Dall.  288,  note,  1  U.  S.  (L.  ed.)  606, 
note,  17  Fed.  Cas.  No.  9,742,  awarding 
a  decree  for  restoration  of  a  prize  taken 
by  the  Citizen  of  Marseilles,  a  French 
privateer,  the  court  said :  '*  It  is  ex- 
pressly laid  down,  that  the  evidence  to 
acquit  or  condemn,  must,  in  the  first  in- 
stance, come  from  the  vessel  taken,  the 
persons-  on  board,  and  the  examination  on 
oath   of   the   master   and   other    officers. 


The  evidence  they  all  give  is  reducible 
to  two  points.  1st.  The  appearance  and 
force  of  the  ship  both  as  to  guns  and  mesu 
2d.  The  intelligence  obtained  from  the 
crew.  As  to  the  last,  I  think  little  at- 
tention should  be  paid  to  the  chat  oa 
board  one  of  these  privateers;  and  very 
frequently  the  witnesses  do  not  understand 
the  language  they  hear  spoken,  and  re- 
port from  second  hand;  but  they  cer- 
tainly are  competent  witnesses  as  to  the 
number  of  guns  and  crew  that  were  on 
board  at  the  time  of  the  capture.  .  .  . 
From  a  careful  review  of  the  evidence 
produced  in  this  cause,  it  appears 
clearly  to  me  that  the  ship  Citizen 
of  Marseilles,  at  her  arrival  in  Phila- 
delphia, mounted  only  twelve  guns,  and 
had  others,  but  the  precise  number  is 
not  ascertained,  in  her  hold;  that  at 
the  time  of  her  leaving  the  river,  she  had 
twenty-six  or  twenty -eight  mounted:  that 
Captain  Chabert  having  been  refused  per- 
mission to  open  new  ports  in  Philadelphia, 
and  declaring  he  did  not  wish  to  infringe 
the  laws,  and  having  afterwards  done 
so  within  the  territories  of  the  United 
States,  could  "not  and  does  not  plead 
ignorance  as  an  excuse.  Whatever  he  did 
was  with  his  eyes  open,  and  being  fore- 
warned, he  must  abide  tke  consequences." 
In  La  Amistad  De  Rues,  (1820)  5 
Wheat,  385,  5  C.  S.  (L.  ed.)  115,  where 
a  Spanisli  ship  taken  as  prize  by  &  Vene- 
zuelan privateer  was  afterward  brought 
into  a  United  States  port  by  a  United 
States  ship  and  libeled  on  behalf  of  the 
original  Spanish  owners,  claiming  resti- 
tution on  the  ground  that  the  privateer 
had  augmented  her  crew  in  the  United 
States,  during  the  cruise  and  before  the 
capture,  Mr.  Justice  Story  said:  "It 
must  be  admitted  that  there  is  positive 
testimony  directly  to  the  point  of  the 
illegal  augmentation  of  the  crew  of  the 
privateer;  and  if  it  stood  uncontradicted, 
and  were  liable  to  no  deduction,  the  libel- 
ant would  certainly  be  entitled  to  restitu- 
tion. But  the  testimony  as  to  the  aug- 
mentation come  chiefly  from  very  obscure 
persons,  and  is,  in  itself,  in  many  respects, 
loose  and  equivocal;  and  that  of  <me,  at 
least,  of  the  principal  witneses,  is,  in  a 
most  material  fact,  directly  contradicted 
by  a  written  document,  whose  verity  has 
not  been  questioned.  It  is  proved,  by  the 
report  of  an  inspector  made  to  the  custom* 
house,  that  at  the  arrival  of  the  privateer 
in  port,  she  had  on  board  forty-nine  men; 
yet,  the  witaiess  alluded  to,  expressly  al- 
leges, that  at  the  time  of  her  arrival  at 
New  Orleans,  she  had  not  more  than  ten 
or  twelve  persons  on  board.  It  appears, 
too,  that  the  crew  of  the  privateer  was 
wholly  composed  of  foreigners,  princi- 
pally persons  from  the  Spanish  Main,  and 
from  St.  Domingo.  Being  arrived  at 
New  Orleans  in  the  course  of  a  cruise, 
which  is  not  proved  to  have  ended  there. 
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the  natural  presumptioii  is,  that  her  orig- 
inal crew  continued  attached  to  her;  and 
tiuB  preeumption  ifl  considerably  forti- 
fied by  the  fact,  that  though  the  officers 
of  the  custom-house  of  that  port  vigi- 
lantly inquire  into  cases  of  this  nature, 
there  is  nothing  in  their  testimony  that 
in  the  slightest  degree  affects  the  conduct 
of  the  privateer  in  an  unfavorable  man- 
ner. It  certainly  cannot  be  said  that  the 
evidence  is  free  from  all  reasonable  doubt. 
And,  in  cases  of  this  nature,  where  the 
libelant  seeks  the  aid  of  a  neutral  court 
to  interpose  itself  between  a  belligerent 
capture,  on  account  of  a  supposed  violation 
of  neutrality,  we  think  the  burden  of 
proof  rests  upon  him.  To  justify  a  resti- 
taiion  to  the  original  owners,  the  viola- 
tion of  neutrality  should  be  clearly  made 
out  If  it  remains  doubtful,  the  court 
ooght  to  decline  the  exercise  of  its  juris- 
diction, and  leave  the  property  where  it 
fijids  it.  We  cannot  say  that  the  present 
case  is  clear  from  reasonable  doubt  and, 
therefore,  we  reverse  tke  decree  of  the 
IXstrict  Court,  and  order  restitution  to 
be  made  to  the  original  captors." 

In  Oeyer  v,  Michel,  (1796)  3  Dall.  286, 
1  U.  S.  (L.  ed.)  605,  the  district  judge, 
upon  consideration-  of  the  evideiice,  de- 
creed restitution  of  a  ship  and  her  cargo, 
on  the  ground  of  unlawful  augmentation 
of  force  of  the  captor  in  a  United  States 
port.  The  decree  was  reversed  by  the  Cir- 
cuit Court,  and  the  latter  decree  was  af- 
firmed by  the  Supreme  Court,  the  judges 
not  assigning  their  reasons. 

7.  Damages  for  Capture 

In  La  Amistad  De  Rues,  (1820)  5 
Wheat.  385,  5  U.  S.  (L.  ed.)  115,  revers- 
ing a  decree  for  damages,  Mr.  Justice 
Story  said:  "The  doctrine  heretofore 
asserted  in  this  court  is,  that  whenever 
a  capture  is  made  by  any  belligerent  in 
violation  of  our  neutrality,  if  the  prize 
come  volimtarily  within  our  jurisdiction, 
it  shall  be  restored  to  the  original  owners. 
This  is  done  upon  the  footing  of  the  gen- 
eral law  ol  nations;  and  the  doctrine  is 
fully  recognized  by  the  act  of  Congress 
of  17^.  But  this  court  have  never  vet 
been  understood  to  carry  their  jurisdic- 
tion, in  casee  of  violation  of  neutrality, 
beyond  the  authority  to  decree  restitution 
of  the  specific  property,  with  the  costs 


and  expenses  during  the  pending  of  the 
judicial  proceedings.  We  are  now  called 
upon  to  give  general  damages  for  plund- 
erage, and  if  the  particular  circumstances 
of  anv  case  shall  hereafter  require  it,  we 
may  be  called  upon  to  inflict  exemplary 
damages  to  the  same  extent  as  in  the  ordi- 
nary cases  of  marine  torts.  We  entirely 
disclaim  any  right  to  inflict  such  dam- 
ages; and  consider  it  no  part  of  the  duty 
of  a  neutral  niation  to  interpose,  upon  the 
mere  footing  of  the  law  of  nations,  to 
settle  all  the  rights  and  wrongs  which 
may  grow  out  of  a  capture  between  bel- 
ligerents. Strictly  speaking,  there  can 
be  no  such  thing  as  a  marine  tort  between 
the  belligerents.  Each  has  an  undoubted 
right  to  exercise  all  the  rights  of  war 
against  the  other;  and  it  cannot  be  a 
matter  of  judicial  complaint,  that  they 
are  exereised  with  severity,  even  if  the 
parties  do  transcend  those  rules  which  the 
customary  laws  of  war  justify.  At  least, 
they  have  never  been  held  within  the  cog- 
nizance of  the  prize  tribunals  of  neutral 
nations.  The  captors  are  amenable  to 
their  own  government  exclusively,  for 
any  excess  or  irregularity  in  their  pro- 
ceedings; and  a  neutral  nation  ought  not 
otherwise  to  interfere,  than  to  prevent 
captors  from  obtaining  any  unjust  advetn- 
tage  by  a  violation  of  its  neutral  jurisdic- 
tion. Neutral  nations  may,  indeed,  inflict 
pecuniary,  or  other  penalties,  on  the  par- 
ties for  any  such  violation:  but  it  then 
does  it  professedly  in  vindication  of  its 
own  rights,  and  not  l^^^y  o^  compensa- 
tion to  the  captured.  When  called  upon  by 
either  of  the  belligerents  to  act  in  such 
cases,  all  that  justice  seems  to  require 
is,  that  the  neutral  nation  should  fairly 
execute  its  own  laws,  and  give  no  asylum 
to  the  property  unjustly  captured.  It  is 
bound,  therefore,  to  restore  the  property 
if  found  within  its  own  ports;  but  beyond 
this  it  is  not  obliged  to  interpose  be- 
tween the  belligerents.  If,  indeed,  it  were 
otherwise,  there  would  be  no  end  to  the 
difficulties  and  embarrassments  of  neutral 
prize  tribunals.  ...  Until  Congress 
shall  choose  to  prescribe  a  different  rule, 
this  court  will,  in  cases  of  this  nature, 
confine  itself  to  the  exercise  of  the*  simple 
authority  to  decree  restitution,  and  de- 
cline all  inquiries  into  questions  of  dam- 
ages for  asserted  wrongs." 


Sec.  15.  [Compelling  foreign  vessels  to  depart.]  It  shall  be  lawful  for 
the  President,  or  such  person  as  he  shall  empower  for  that  purpose,  to 
employ  such  part  of  the  land  or  naval  forces  of  the  United  States,  or  of 
the  militia  thereof,  as  shall  be  necessary  to  compel  any  foreign  vessel 
to  depart  the  United  States  in  all  cases  in  which,  by  the  laws  of  nations  or 
the  treaties  of  the  United  States,  she  ought  not  to  remain  within  the  United 
States.     [35  Stat,  L.  1091.] 

This  section  was  a  re-enactment,  with  no  change  whatever,  of  R.  S.  sec.  5288  (Act 
of  April  20,  1818,  3  Stat.  L.  449),  which  was  repealed  by  section  341,  infra,  this  title. 
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Grounds  for  exercise  of  power. —  ''The 
authority  of  the  President  to  employ  the 
naval  forces  of  the  United  States,  con- 
ferred by  the  eighth  section  of  the  Act  [of 
April  20,  1818  now  constituting  the  above 
text]  will  be  dependent  upon  the  resis- 
tance to  the  execution  of  the  process  of 


the  courts  of  the  United  States  on  board 
of  the  steamers,  and  to  the  refusal  of  their 
commanders,  if  their  force  has  been 
augmented  or  increased  to  discharge 
therefrom  such  augmentation  or  increase." 
Violation  of  Neutrality  Act,  (1844)  4  Op. 
Atty.-Gen.  336. 


Sec.  16.  [Armed  vesseU  to  give  bond  on  clearance.]  The  owners  or  con- 
signees of  every  armed  vessel  sailing  out  of  the  ports  of,  or  under  the  juris- 
diction of,  the  United  States,  belonging  wholly  or  in  part  to  citizens  thereof, 
shall,  before  clearing  out  the  same,  give  bond  to  the  United  States,  with 
sufficient  sureties,  in  double  the  amount  of  the  value  of  the  vessel  and  cargo 
on  boards  including  her  armament,  conditioned  that  the  vessel  shall  not  be 
employed  by  such  owners  to  cruise  or  commit  hostilities  against  the  sub- 
jects, citizens,  or  property  of  any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people,  with  whom  the  United  States  are  at  peace.  [35  Stat.  L. 
1091.] 

This  section  was  drawn  from  R.  S.  5289  (Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
449),  which  was  repealed  by  section  341,  Utfra^  this  title.  The  provisions  of  said 
section  were  carried  into  thp  text  without  change,  and  the  additional  words  "  or  under 
the  jurisdiction  of,  the  United  States  **  were  inserted  after  the  words  "  the  ports  of." 

Sec.  17.  [Detention  by  collectors  of  customs.]  The  several  collectors 
of  the  customs  shall  detain  any  vessel  manifestly  built  for  warlike  pur- 
poses, and  about  to  depart  the  United  States,  or  any  place  subject  to  the 
jurisdiction  thereof,  the  cargo  of  which  principally  consists  of  arms  and 
munitions  of  war,  when  the  number  of  men  shipped  on  board,  or  other  cir- 
cumstances, render  it  probable  that  such  vessel  is  intended  to  be  employed 
by  the  owners  to  cruise  or  commit  hostilities  upon  the  subjects,  citizens,  or 
property  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people 
with  whom  the  United  States  are  at  peace,  until  the  decision  of  the  Presi- 
dent is  had  thereon,  or  until  the  owner  gives  such  bond  and  security  as  is 
required  of  the  owners  of  armed  vessels  by  the  preceding  section.  [35  Stat. 
L.  1091.] 

This  section  was  drawn  from  R.  S.  sec.  6290  (Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
450),  which  was  repealed  by  section  341,  infra,  thfs  title.  The  provisions  of  said 
section  were  carried  into  the  text  without  change,  except  that  the  words  "or  any 
place  subject  to  the  jurisdiction  thereof "  were  inserted  after  the  words  "  United 
States/'  where  they  first  occur  in  the  text. 


Circumstances  warranting  detention  — 
In  general. —  Under  the  statute  the  vessel 
may  not  be  detained,  although  manifestly 
built  for  warlike  purposes,  and  about  to 
depart  from  the  United  States,  unless 
circumstances  render  it  probable  that  it 
is  intended  to  be  employed  by  the  owners 
to  oommit  hostilities  against  some  power 
at  peace  with  the  United  States.  U.  8. 
17.  Quincy,  (1832)  6  Pet.  445,  8  U.  S. 
(L.  ed. )  458.  This  provision  does  not  au- 
thorize the  detention  of  a  vessel  not  man- 
ifestly built  for  warlike  purposes,  but 
merely  an  ordinary  merchant  steamship. 
Nor  is  the  fact  that  a  veftsel  has  been 
equipped  with  armament,  ammunition, 
and  other  supplies  suited  for  a  war  vessel 


sufficient  to  justify  the  detention  of  .the 
vessel  by  the  collector.  The  Steamship  R. 
R.  Cuyler   (1867)    12  Op.  Atty.-Gen.  113. 

"  Built  for  warlike  purposes.'* —  In 
Hendricks  v.  Gonzalez  (G.  C.  A.  2nd  Cir. 
1895)  67  Fed.  351,  35  U.  S.  App.  127,  14 
C.  C.  A.  659  the  court  said :  "  The  vessel 
was  not  'manifestly  built  for  warlike 
purposes,'  but  was  an  ordinary  merchant 
steamship.  If  she  had  been  built  for  war- 
like purposes,  that  fact  alone  would  not 
have  authorized  her  detention  by  the 
collector." 

Arms  and  munitions  merely  as  articles 
of  contraband  commerce, — In  Hendricks  v. 
Gonzalez,  (G.  G.  A.  2d  Gir.  1895)  67 
Fed.  351,  35  U.  S.  App.  127;  14  G.  G.  A 
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859,  affirming  judgment  on  a  verdict  for 
the  plainti£P  in  an  action  against  a  col- 
Jpctor  for  damages  for  the  detention  of 
plaintiff's  vessel,  which  was  an  ordinary 
merchant  steamship,  the  court  said :  **  If 
she  had  been  built  for  warlike  purposes, 
that  fact  alone  would  not  have  author- 
ised her  detention  by  the  collector,  because 
the  statute  does  not  permit  even  such  a 
vessel  to  be  detained  unless  the  number 
of  men  shipped  on  board  or  other  cir- 
cumstances render  it  probable  that  she  is 
intended  to  be  employed  'to  cruise  or 
commit  hostilities,'  or,  in  other  words, 
engage  in  naval  warfare,  against  the  sub- 
jects or  property  of  a  friendly  power.  It 
is  not  an  infraction  of  international  obli- 
gation to  permit  an  armed  vessel  to  sail 
or  munitions  of  war  to  be  sent  from  a 
neutral  country  to  a  belligerent  port,  for 
■ale  as  articles  of  commerce ;  and  neutrals 
nay  lawfully  sell  at  home  to  a  belligerent 
purchaser,  or  carry  themselves  to  the  belli- 
gerents,  articles  which  are  contraband  of 
war.  It  is  the  right  of  the  other  belliger- 
ent power  to  seize  and  capture  such  prop^ 
erty  in  transit;  but  the  right  of  the 
neutral  state  to  sell  and  transport,  and 
of  the  hostile  power  to  seize,  are  conflict- 
ing ri^ts,  and  neither  can  impute  mis- 
conduct to  the  other.  The  penalty  which 
affects  contraband  merchandise  is  not  ex- 
tended to  the  vessel  which  carries  it, 
unless  ship  and  cargo  belong  to  the  same 
owner,  or  the  owner  of  the  ship  is  privy 
to  the  contraband  carriage ;  and  ordinarily 
the  punishment  of  the  ship  is  satisfied  by 
visiting  upon  her  the  loss  of  time,  freight, 
and  expenses  which  she  incurs  in  con- 
sequence of  her  complicity.  On  the  other 
hand,  it  is  the  duty  of  every  government 
to  prevent  the  fitting  out,  arming,  or 
equipping  of  vessels  which  it  has  reason- 
able ground  to  believe  are  intended  to 
engage  in  naval  warfare  with  a  power 
with  which  it  is  at  peace.  These  are 
frmiliar  rules  of  international  obligation, 
in  the  light  of  which  the  particular  stat- 
ute is  to  be  read.  It  is  intended  to  pre- 
vent the  departure  from  our  ports  of 
en;  vessel  intended  to  carry  on  war,  when 
the  vessel    has    been    specially    adapted, 


wholly  or  in  part,  within  this  jurisdiction, 
to  warlike  use.  There  was  not  a  particle 
of  evidence  brought  to  the  attention  of 
the  collector  tending  to  show  that  the 
vessel  was  intended  to  be  employed  in 
acts  of  war.  It  is  not  enough  that  it 
was  the  purpose  of  her  intended  voyage 
to  transport  arms  and  munitions  of  war 
for  the  use  of  the  insurrectionary  party 
in  Venezuela.  The  Florida,  [18711  4  Ben. 
462,  9  Fed.  Cas.  No.  4,887;  The  Caron- 
delet,  [S.  D.  N.  Y.  18891  37.  Fed.  799; 
The  Conserva,  [E.  D.  N.  Y.  1889]  38 
Fed.  431;  U.  S.  v.  Trumbull,  [8.  D.  Cal. 
18911  48  Fed.  99." 

Power  to  require  bond. —  See  Interna- 
tional Law,  (1806)  21  Op.  Atty.-Gen.  267. 

The  vessel  which  has  been  prematurely 
and  without  probable  cause  libeled  for  vio- 
lation of  the  neutrality  laws,  but  in  re- 
gard to  which  there  are  suspicious  circum- 
stances, should  be  released  upon  the  giving 
of  bond  by  the  owners.  The  Steamship  R. 
R.  Cuyler,  (1867)   12  Op.  Atty.-Gen.  113. 

Time  for  filing  libel. — A  libel  under 
this  section  is  prematurely  filed  if  filed 
before  the  decision  of  the  President  is  had, 
as,  under  the  express  provisions  of  the 
statute,  only  a  detention  of  the  vessel  is 
authorized  until  the  decision  of  the  Presi«- 
dent  ifi  made.  The  Steamship  R.  R.  Cuy- 
ler,   (1867)    12  Op.  Atty.-Gen.   113. 

Action  for  damages  for  unlawful  de- 
tention.— A  state  court  had  jurisdiction 
of  an  action  for  damages  against  a  United 
Slates  collector  of  customs  who  seized  a 
vessel  in  execution  of  the  provisions  of 
a  neutrality  Act  of  Congress  of  March 
10,  1838,  but  who  did  not,  as  required 
by  that  Act,  procure  a  warrant  from  a 
District  Court  to  justify  the  detention. 
Stoughton  V.  Mott,  (1841)  13  Vt.  175. 
See  also  Mott,  (1843)  16  Vt.  162. 

A  sentence  of  restitution,  in  the  fed- 
eral District  Court,  of  a  vessel  which  had 
been  seized  by  a  collector,  is  conclusivft 
evidence,  in  an  action  for  trespass  brought 
by  the  owner  against  the  collector,  that 
the  seizure  was  illegal.  Hoyt  v.  Gehton, 
(1816)  13  Johns.  (N.  Y.)  141,  ^ffvrmed 
(1818)  3  Wheat.  246,  4  U.  S.  (L.  ed.) 
381. 


Sec.  18.  [Oonstruction  of  this  chapter.]  The  provisions  of  this  chapter 
shall  not  be  construed  to  extend  to  any  subject  or  citizen  of  any  foreign 
prince,  state,  colony,  district,  or  people  who  is  transiently  within  the  United 
States  and  enlists  or  enters  himself  on  board  of  any  vessel  of  war,  letter 
of  marque,  or  privateer,  which  at  the  time  of  its  arrival  within  the  United 
States  was  fitted  and  equipped  as  such,  or  hires  or  retains  another  subject 
or  citizen  of  the  same  forei^  prince,  state,  colony,  district,  or  people  who 
18  transiently  within  the  United  States  to  enlist  or  enter  himself  to  serve 
such  foreign  prince,  state,  colony,  district,  or  people  on  board  such  vessel 
of  war,  letter  of  marque,  or  privateer,  if  the  United  States  shall  then  be  at 
peace  with  such  foreign  prince,  state,  colony,  district,  or  people.    Nor  shall 
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they  be  construed  to  prevent  the  prosecution  or  punishment  of  treason, 
or  of  any  piracy  defined  by  the  laws  of  the  United  States.  [35  Stat.  L. 
1091.] 

This  section  was  a  re-enactment  of  R.  6.  sec.  5291  (Act  of  April  20,  1818,  ch.  88,  3 
Stat.  L.  448,  450),  which  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L. 
252,  by  striking  out  the  word  '^  enlist,"  and  inserting  in  place  thereof  the  word 
"  enlists  "  as  above  given,  and  which  was  repealed  by  section  341  of  this  Code,  infra, 
this  title.  The  only  change  made  was  the  substitution  of  the  word  "  Chapter ''  for  the 
word  **  Title  "  as  it  originally  appeared. 

By  a  Res.  of  March  4,  1915,  No.  14,  the  President  was  given  power,  in  order  to  pre- 
serve the  neutrality  of  the  United  States  during  the  existence  of  a  war  to  which  it  is 
not  a  party,  to  withhold  clearance  from  vessels  in  certain  specified  cases.  See  Neu- 
trality, vol.  6,  at  p.  1242. 

Under  this  provision  there  is  no  pro-  enlisted    are    subjects    of    such    foreign 

hibition    attached   to   the   enlistment   of  government  transiently  within  the  United 

seamen  for  marine  service  on  board  the  States.      Violation    of    Neutrality    Act, 

steamers  of  a  foreign  country  in  a  port  (1844)  4  Op.  Atty.-Gen.  336. 
of  the  United  States  where  the  persons  so 

Chapter  Three 

OFFENSES  against  THE  ELECTIVE  FRANCHISE   AND   CIVIL  RIGHTS  OF   CITIZENS 

• 

Sec.  Sec. 

19.  Conspiracy  to  injury,  etc.,  persons  in       23.  Intimidation  of  voters  by  officers,  etc., 

the  exercise  of  civil  rights.  of  Army  or  Navy. 

20.  Depriving  citizens  of  civil  rights  imder       24.  Officers  of  Army  or  Navy  prescribing 

color  of  State  laws.  qualifications  of  voters. 

21.  Conspiring  to  prevent  officer  from  per-       26.    Officers,  etc.,  of  Army  or  Navy  inter- 

forming  duties.  fering  with  officers  of  election,  etc. 

22.  Unlawful     presence     of     troops     at       26.  Persons     disqualified     from     holding 

elections.  office;  when  soldiers,  etc.,  may  vote. 

Common-law  offenses. —  "It  is  well  settled  that  there  are  no  common-law  offenses 
against  the  United  States."  U.  S.  t?.  Eaton,  (1892)  144  U.  S.  677,  12  S.  Ct.  764,  3« 
U.  S.  (L.  ed.)  591.  See  also  cases  cited  in  Jubiciabt,  vol.  4,  at  p.  1001,  under  side- 
head  Common-law  jurisdiction. 

Sec.  19.  [Oonspiracy  .to  injure,  etc.,  persons  in  the  exercise  of  civil 
rights.]  If  two  or  more  persons  conspire  to  injure,  oppress,  threaten,  or 
intimidate  any  citizen  in  the  free  exercise  or  enjoyment  of  any  right  or 
privilege  secured  to  him  by  the  Constitution  or  laws  of  the  United  States, 
or  because  of  his  having  so  exercised  the  same,  or  if  two  or  more  persons 
go  in  disguise  on  the  highway,  or  on  the  premises  of  another,  with  intent  to 
prevent  or  hinder  his  free  exercise  or  enjoyment  of  any  right  or  privilege 
so  secured,  they  shall  be  fined  not  more  than  five  thousand  dollars  and 
imprisoned  not  more  than  ten  years,  and  shall,  moreover,  be  thereafter 
ineligible  to  any  office,  or  place  of  honor,  profit,  or  trast  created  by  the 
Constitution  or  laws  of  the  United  States.    [35  Stat.  L,  1092.] 

This  section  was  a  re-enactment,  with  no  change  whatever,  of  R.  6.  sec.  5508  (Act  of 
May  31,  1870,  ch.  116,  16  Stat.  L.  141),  which  was  repealed  by  section  341,  infra,  this 
title. 

R.  S.  sec.  6407  (Act  of  April  20,  1871,  ch.  22,  17  Stat.  L.  13)  was  as  follows: 
"  Seo.  5407.  If  two  or  more  persons  in  any  State  or  Territory  conspire  for  the  pur- 
pose of  impeding,  hindering,  obstructing,  or  defeating,  in  any  manner,  the  due  course 
of  justice  in  any  State  or  Territory,  with  intent  to  deny  to  any  citizen  the  equal  pro- 
tection of  the  laws,  or  to  injure  him  or  his  property  for  lawfully  enforcing,  or  attempt- 
ing to  enforce,  the  right  of  any  person,  or  class  oi  person s^  to  the  equal  protection  of 
the  laws,  each  of  such  persons  shall  be  punished  by  a  fine  of  not  less  than  five  hundred 
nor  more  i^an  five  thousand  dollars,  or  by  imprisonment,  with  or  without  hard  labor. 
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not  less  than  six  months  nor  more  than  six  years,  or  by  both  such  fine  and  imprison- 
ment." 

This  section  was  repealed  by  section  341,  infra,  this  title,  but  its  provisions  were 
not  embodied  in  the  CJode,  possibly  because  R.  S.  sec.  5519,  hereafter  noted,  whioh 
contained  similar  provisions,  was  held  uAconstitutional  in  U.  S.  r.  Harris,   (1882) 

106  U.  S.  629,  1  S.  Ct.  601,  27  U.  S.  (L.  ed.)  290. 

B.  S.  sec.  5606  (Act  of  May  31,  1870,  ch.  114,  16  Stat.  L.  141)  was  as  foUoiWB: 
"Sec.  5506.  Ever^  person  who,  by  any  unlawful  means,  hinders,  delays,  prevents,  or 
obstructs,  or  combmes  and  confederates  with  others  to  hinder,  delay,  prevent,  or 
obstruct,  any  citizen  from  doing  any  act  required  to  be  done  to  qualify  him  to  vote, 
or  from  voting  at  any  diection  in  any  State,  Territory,  district,  coimty,  citv,  parish, 
township,  school-district,  municipality,  or  other  territorial  subdivision,  shall  be  fined 
not  less  than  five  hundred  dollars,  or  be  imprisoned  not  less  than  one  month  nor  more 
than  one  year,  or  be  punished  by  both  such  fine  and  imprisonment." 

It  was  repealed,  rogether  with  other  sections  relating  to  the  elective  franehise,  by  an 
Act  of  Feb.  8,  1894,  ch.  28,  28  Stat.  L.  36.    See  BLEoriONB,  vol.  3,  p.  119. 

K.  S.  sec.  5507  (Act  of  May  31,  1870,  ch.  116,  16  Stat  L.  141)  was  as  follows: 
"6ec.  5507.  Every  person  who  prevents,  hinders,  controls,  or  intimidates  another 
from  exercising,  or  in  exercising  the  right  of  suffrage,  to  whom  that  right  is  guaranteed 
by  the  fifteenth  amendment  of  the  (^institution  of  the  United  States,  by  means  of 
bribery  or  threats  of  depriving  such  person  of  emj^oyment  or  occupation,  or  of  ejecting 
such  person  from  a  rented  house,  lands,  or  other  property,  or  by  threats  of  refusing  to 
renew  leases  or  contracts  for  labor,  or  by  threats  of  violence  to  himself  or  family, 
shall  be  punished  as  provided  in  the  preceding  section.* 

This  section  was  repealed  by  section  341,  mfra,*  this  title,  but  its  provisions  were 
not  embodied  in  the  Code,  possibly  because  it  was  held  unconstitutional  and  void  in 
James  v.  Bowman,  (1903)  190  U.  S.  127,  23  6.  Ct.*  T^78,  47  U.  S.  (L.  ed.)  979.  See 
also  U.  S.  17.  Amsden,  (D.  C.  1881)  6  Fed.  819;  Lackey  v.  U.  S.,  (C.  C.  A.  6th  Glr.  1901) 

107  Fed.  114,  46  C.  C.  A.  189,  53  L.  R.  A.  660. 

B.  S.  sec.  5509  (Act  of  May  31,  1870,  ch.  116,  16  Stat.  K  141)  was  as  follows: 
'^Sec.  5509.  If  in  the  act  of  violating  any  provision  in  either  of  the  two  preceding 
sections  any  other  felony  or  misdemeanor  be  c<»nmitted,  the  offender  shall  be  punished 
for  the  same  with  such  punishment  as  is  attached  to  such  felony  or  misdemeanor  by 
the  laws  of  the  State  in  which  the  offense  is  committed.'^ 

It  was  repealed  by  section  341,  infra,  this  title.  The  ''two  preceding  sections'' 
herein  mentioned  were  R.  S.  sees.  5507  and  5508.  The  former  was  repealed  as  stated 
in  the  preceding  paragraph  of  this  note,  and  the  latter  was  incorporated  in  section  19 
of  the  Code,  given  in  the  text  preceding  this  note.  For  authorities  under  this  section 
see  U.  S.  V.  Mason,  ( 1909)  213  U.  S.  115,  29  S.  Ct.  480,  53  U.  S.  (L.  ed.)  725;  Motes 
V.  U.  S.,  (1900)  178  U.  S.  458,  20  S.  Ct.  993,  44  U.  S.  (L.  ed.)  1150;  O'Sullivan  v, 
Felix,  (1914)  233  U.  S.  318,  34  S.  Ct.  318,  58  U.  S.  (L.  ed.)  980;  Hodges  v.  U.  S., 
(1906)  203  U.  S.  1,  27  S.  Ct.  6,  51  U.  S.  (L.  ed.)  66;  Riggins  r.  U.  S.,  (1906)  199 
U.  S.  547,  26  S.  Ct.  147,  50  U.  S.  (L.  ed.)  303,  (N.  D.  Ala.  1904)  134  Fed.  404;  U.  S. 
f>.  Lancaster,  (W.  D.  Ga.  1890)  44  Fed.  885;  U.  6.  v.  Patrick,  (M.  D.  Tenn.  1893)  54 
Fed.  338;  Davis  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1901)  107  Fed.  753,  46  C.  C.  A.  619; 
U.  a  V,  Butler,  (1877)  1  Hughes  457,  25  Fed  Cas.  No.  14,700. 
R.  S.  sec.  5519  (Act  of  April  20,  1871,  ch.  22,  17  Stat.  L.  13)  was  as  follows: 
''Sbc.  5519.  If  two  or  more  persons  in  any  State  or  Territory  conspire,  or  go  in 
disguise  on  the  highway  or  on  the  premises  of  another,  for  the  purpose  of  depriving, 
either  directly  or  indirectly,  any  person  or  class  of  persons  of  the  equal  protection  of 
the  laws,  or  of  equal  privileges  and  immimities  under  the  laws;  or  for  the  purpose  of 
preventing  or  hindering  the  constituted  authorities  of  any  State  or  Territory  from 
giving  or  securing  to  all  persons  within  such  State  or  Territory  the  equal  protection  of 
&e  laws ;  each  of  such  persons  shall  be  punished  by  a  fine  of  not  less  than  five  himdred 
nor  more  than  five  thousand  dollars,  or  by  imprisonment,  with  or  without  hard  labor, 
not  less  than  six  months  nor  more  than  six  years,  or  by  both  such  fine  and  imprison- 
ment." 

It  was  repealed  by  sec.  341,  infra,  this  title,  but  its  provisions  were  not  embodied 
in  the  Code,  possibly  because  it  was  held  unconstitutional  in  U.  S.  v.  Harris,  (1882) 
106  U.  S.  629,  1  S.  Ct.  601,  27  U.  S.  (L.  ed.)  290.  The  section  has  been  cited  or 
commented  on  in  the  following  cases:  Wright  v,  U.  S.,  (C.  C.  A.  5th  Cir.  1901)  IDS 
Fed.  805,  48  C.  C.  A.  37;  U.  S.  v.  Lackey,  (D.  C.  Ky.  1900)  99  Fed.  952;  In  re  Grand 
Jiffy,  (D.  C.  Ore.  1886)  26  Fed.  749;  Le  Grand  v.  U.  S.,  (E.  D.  Tex.  1882)  12  Fed.  577; 
In  re  Parrott»  (D.  C.  CaL  1880)  1  Fed.  48L  s 
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I.  Constitutionality,  486 
II.  Construction,  486 

III.  Persons  protected,  486 

IV.  "  Right  or  privilege  "  protected,  486 
V.  Intent,  490 

VI.  Information,  490 
VII.  Indictment,  490 
VIII.  Evidence,  491 

I.   CONSTITDTIOXALrnr 

This  section  is  constitutional.  Congress 
has  the  power  to  protect  the  citizen  in  the 
exercise  of  rights  conferred  by  the  Con- 
stitution. Ex  p.  Yarbrough,  (1884)  110 
U.  S.  &51,  4  S.  Ct.  152,  28  U.  S.  (L.  ed.) 
274;  U.  S.  17.  VVarldell,  (1884)  112  U.  S. 
76,  5  S.  Ct.  35,  28  U.  S.  (L.  ed.)  673; 
Baldwin  v.  Franks,  (1887)  120  U.  S.  678, 
7  S.  Ct  656,  763,  30  U.  S.  (L.  ed.)  766; 
Logan  r.  U.  S.,  (1892)  144  U.  S.  263,  12 
S.  Ct.  617,  36  U.  S.  (L.  ed.)  429;  U.  S. 
t?.  Lackey,   (D.  C.  Ky.  1900)  9fl  Fed.  962. 

But  a  citizen  has  no  rights  within  the 
protective  power  of  Congress,  except,  such 
as  are  expressly  or  by  necessary  impli-. 
cation  granted  and  secured  to  him  by 
the  Constitution  of  the  United  States. 
The  power  to  protect  all  rights  not  so 
granted  and  secured  rests  exclusively  with 
the  states.  U.  S.  v.  Cruikshank,  (1876» 
92  U.  S.  542,  23  U.  S.   (L.  ed.)  588. 

Congress  has  power  by  appropriate  di- 
lect  legislation  to  guard  against  the  inva- 
sion of  and  protect  a  citizen's  funda- 
mental rights,  whether  those  rights  be 
threatened  or  ignored  by  unfriendly  or  in- 
sufficient state  legislation,  by  state  judi- 
cial construction,  or  by  state  executive 
inaction.  U.  S.  r.  Hall,  (1871)  3  Chicago 
Leg.  N.  260,  26  Fed.  Cas.  No.  15,282. 

In  the  case  of  U.  8.  v.  Blackburn, 
(1874)  8  Chicago  Leg.  N.  26,  24  Fed. 
Cas.  No.  14,603,  in  charging  the  jury 
the  court  said':  "  If  the  outrages  and 
crimes  shown  to  have  been  committed  in 
the  case  before  you  were  well  known  to 
the  community  at  large,  and  that  commun- 
ity and  the  officers  of  the  law  wilfully 
failed  to  employ  the  means  provided  by 
law  to  ferret  out  and  bring  to  trial  the 
offenders,  because  of  the  victims  being 
colored,  it  is  a  depriving  them  of  the 
equal  protection  of  the  law." 

II.  Construction 

The  statute  is  highly  penal.  The  pun- 
ishments prescribed  by  it  are  much  more 
severe  than  manv  of  thosi^  which  were 
prescri))ed  for  other  election  offenses.  In 
such  a  statute  doubtful  words  are  not  to 
be  extended  bt^yond  their  natural  mean- 
ing in  the  connection  in  which  they  are 
used.  Still  it  remains  true  that  even  such 
a  statute,  though  it  should  be  construed 
strictly,  must  not  be  so  construed  as  to 
defeat  the  legislative  will.  United  StatevS 
t\  Stone,  (1).  C.  Md.  1911)    188  Fed.  830. 


III.  Persons  Pbotectbd 

In  general. —  This  section  was  not  in- 
tended for  the  sole  protection  of  the  civil 
rights  of  citizens  of  African  descent,  de- 
pending entirely  on  the  Federal  Constitu- 
tion and  laws  passed  in  accordance  there- 
with, but  protects  all  citizens  in  the  civil 
rights  guaranteed  and  secured  to  them  by 
the  Constitution  and  laws  of  the  LTnited 
States.  Felix  t?.  U.  S..  (C.  C.  A.  5th  Cir. 
1911)    186  Fed.  685,  108  C.  C.  C.  A.  503. 

"Citizen"  defined.— The  word  "citizen" 
as  used  in  this  section  is  not  used  in  the 
popular  sense  to  indicate  the  same  thing 
as  resident,  inhabitant,  or  person,  but 
in  the  political  sense  to  designate  one  who 
has  the  rights  and  privileges  of  a  citizen 
of  a  state  or  of  the  United  States.  A  per- 
son will  be  released  on  habeas  corpus 
who  is  held  in  custody  by  a  United  States 
marshal  under  a  warrant  on  a  charge  of 
conspiracy  with  others  to  deprive  a  sub- 
ject of  the  Emperor  of  China  of  the  equal 
protection  of  the  laws,  as  such  alien  does 
not  come  within  the  protection  of  this 
section.  Baldwin  v.  Franks.  (1887)  120 
U.  S.  678,  7  S.  Ct.  655,  763,  30  U.  8. 
(L.  ed.)  766,  reversing  (C.  C.  Cal.  1886> 
27  Fed.  187. 

IV.  Right  ob  Prwilege  Protected 

Consniracies  against  elective  franchise 
—  Omit  till  ff  precinct  returns. —  The  right 
to  have  one's  vote  counted  is  as  open  to 
protection  by  Congress  as  the  right  to  put 
a  ballot  in  a  box,  and  a  conspiracy  by 
election  officers  to  infringe  the  right  by 
omitting  certain  precinct  returns  from 
their  count  and  from  returns  to  the  state 
election  board  in  a  Congressional  election 
is  punishable  under  this  section.  U.  S. 
V.  Moselv,  (1915)  238  U.  S.  383,  35  S.  Ct. 
904.  59  IT.  S.  (L.  ed.)  1355,  wherein  Mr. 
Justice  Holmes  for  the  court  said :  "  It 
is  not  open  to  question  that  this  statute 
is  constitutional,  and  constitutionally 
extends  some  protection,  at  least,  to  the 
right  to  yote  for  members  of  Congrees. 
Ex  parte  Yarbrough,  [18841  110  I;.  S. 
651,  2S  U.  S.  (L.  ed.)  274,  4  S.  Ct.  152; 
Logan  V,  U.  S.,  [1892]  144  U.  S.  263,  293, 
36  U.  S.  (L.  ed.)  429,  439,  12  S.  Ct.  617. 
We  regard  it  as  equally  unquestionable 
that  the  right  to  have  one's  vote  counted 
is  as  open  to  protection  by  Congress  as 
the  right  to  put  a  ballot  in  a  box.  The 
only  matter  that  needs  argument  is  that 
upon  which  the  District  Court  expressed 
its  view  —  whether,  properly  construed, 
the  statute  purports  to  deal  with  such 
conduct  as  that  of  the  defendants,  assum- 
ing that  there  is  no  lack  of  power  if  sucli 
be  its  intent.  "  Manifestly  the  words  are 
broad  enough  to  cover  the  case,  but  the 
argument  tliat  they  have  a  different 
scope  is  drawn  from  the  fact  that  orig- 
inally this  section  was  part  oi  the  Enforce- 
ment Act  of  May  31,  1870,  ch.  114,  %  6, 
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16  Stot.  L.  141  (later  Rev.  Stat.  §  5^8), 
and  that  by  an  earlier  section  of  tilie  same 
statute,  I   4    (later,  Rev.   Stat.   §  5506), 
every  person  who,  by  any  unlawful  means, 
hindered  or  combined  with  others  to  hin- 
der any  citizen  from  voting  at  any  elec- 
tion in  any  state,  etc.,  was  subjected  to 
a  much  milder  penalty  than  that  under 
§  6.  It  may  be  thought  that  the  Act  of 
1870  cannot  hav^  meant  to  deal  a  second 
time  and  in  a  much  severer  way  in  §  6 
with  what  it  had  disposed  of  a  few  sen- 
tences before.     The  other   sections  have 
been  repealed,  but  §  19,  it  may  be  said, 
must  mean  what  it  meant  in  1<870  when 
the  Enforcement  Act  passed,  and  what  it 
did   mean    will    be    seen    more    clearly 
from    its    original    words.     In    its    orig- 
inal form   the   section   began :     *  If   two 
or   more    persons    shall    band    or    con- 
spire  together    or   go   in    disguise    upon 
the  public  highway,  or  upon  the  premises 
of  another,    with    intent   to   violate    any 
provision  of  this  act,  or  to  injure,  op- 
press,' etc.     The  source  of  this  section  m 
the  doings  of  the  Ku  Klux  and  the  like 
is  obvious,  and  acts  of  violence  obviously 
were  in  the  mind  of  Congress.     Naturally 
Congrese  put  fortli  all  its  powers.     But 
this  section  dealt  with  federal  rights,  and 
with   all    federal    rights,    and    protected 
them  in  the  lump,  whereas  §  4  (K.  S.  sec. 
5506),    [set    out    supra,    p.    4851,    dealt 
only  wiUi  elections,  and  although  it  dealt 
with  them  generally  and  might  be  held  to 
cover  elections  of   federal  officers  it  ex- 
tended to  all   elections.       It  referred  to 
conspiracies  only  aa  in-cident  to  its  main 
purpose  of  punishing  any  obstruction   to 
voting  at  any  election  in  any  state.     The 
power  was  doubtful   and  soon   was   held 
to  have  been  exceeded.     United  States  i;. 
Reese,  [18761  ft2  U.  S.'  214,  23  U.  S.   (L. 
ed.)    563.     See   Logan    r.    U.   S.,    [1892] 
144  U.  S.  263,  36  U.  S.   (L.  ed.)  429,  12 
S.  Ct.  617.    The  subject  was  not  one  that 
called  f(»>  the  most  striking  exercise  of 
such  power  as  might  exist.      Any  over- 
lapping that  there  may  have   been   well 
might    have    escaped     attention,    or,    if 
noticed,   have   been    approved,    when   we 
consider  what  must  have  been  the  respec- 
tive emphasis  in  the  mind   of   Congress 
when  the  two  sections  were  passed.     But 
$  6  being  devoted,  as  we  have  said,  to  the 
protection  of  all  federal  rights  from  con- 
spiracies against  them,  naturally  did  not 
confine  itself  to  conspiracies  contemplat- 
ing violence,  although  under  the  influence 
of  the  conditions  then  existing  it  put  that 
class  in  the  front.    Just  as  the  Fourteenth 
Amendment,   to  use   the  happy    analogy 
suggested  by  the  Solicitor  General,  was 
adopted  with  a  view  to  the  protection  of 
the  colored  race  but  has  been  found  to 
be  equally  important  in   its  application 
to  the  rights  of  all,  {  6  had  a  general 
icope  and  used  general  words  that  have 
become  the  most  important  now  that  the 


Ku  Klux  have  passed  away.  Hie  ehange 
of  emphasis  is  shown  by  the  wording  al- 
ready transposed  in  Rev.  St.,  f  5506,  and 
now  in  §  19.  The  clause  as  to  going  in 
disguise  upon  the  highway  has  dropped 
into  a  subordinate  place,  and  even  there 
has  a  somewhat  anomalous  sound.  The 
section  now  begins  with  sweeping  general 
words.  Those  words  always  were  in  the 
Act,  and  the  present  form  gives  them  a 
congressional  interpretation.  Even  if  that 
interpretation  would  not  have  been-  held 
correct  in  an  indictment  under  §  6,  which 
we  are  far  from  intimating,  and  if  we 
cannot  interpret  the  past  by  the  present, 
we  cannot  allow  the  past  so  far  to  affect 
the  pres^it  as  to  deprive  citizens  of  the 
United  States  of  the  general  protection 
which  on  its  face  §  19  most  reasonably 
affords." 

State  nominating  primary. —  In  U.  S. 
V,  Gradwell,  ( 1917 )  243  U.  6.  476,  37  8. 
Ct.  407,  affirming  (D.  C.  R.  I.  1916)  234 
Fed.  446,  (S.  D.  W.  Va.  1916)  236  Fed- 
993,  it  was  said  that  while  |  19  of  the 
Criminal  Code  was  applicable  to  certain 
conspiracies  against  the  elective  franchise 
as  decided  by  U.  S.  v,  Mosley,  [1915] 
238  U.  S.  383,  35  S.  Ct.  904,  59  U.  S.  (L. 
ed.)  1-355,  that  decision  fell  far  short  of 
making  the  section  applicable  to  the  con- 
duct of  a  state  nominating  primary.  Ac- 
cordingly it  was  held  that  the  lower  court 
did .  not  commit  error  in  sustaining  a 
demurrer  to  an  indictment  which  charged 
that  the  defendants  conspired  to  procure 
and  did  procure  a  large  number  of  persons 
not  legal  voters  of  West  Virginia  to  vote, 
and  a  number  of  them  to  vote  more  than 
once,  in  favor  of  one  of  the  four  candi- 
dates for  the  Republican  nomination  for 
United  States  Senator  at  a  state  primary. 
The  claim  of  the  prosecution  was  that  the 
illegal  voting  **  injured  and  oppressed " 
the  three  other  party  candidates,  within 
the  meaning  of  f  19  of  the  Criminal  Code 
by  depriving  them  of  a  right  which  it 
was  argued  they  had  "  by  the  Constitution 
and  laws  of  the  United  States"  to  have 
only  qualified  Republican  voters  of  the 
state  vote  not  more  than  once  for  some 
one  of  the  candidates  of  that  party  for 
tS^enator  at  such  election.  The  court 
said :  '*  The  constitutional  warrant  under 
which  regulations  relating  to  congres- 
sional elections  may  be  provided  by  Con- 
gress is  in  terms  applicable  to  the  *  times, 
places  and  manner  of  holding  elections 
[not  nominating  primaries  1  for  Senators 
and  Representatives.'  Primary  elections^ 
such  as  it  is  claimed  the  defendants  cor- 
rupted, were  not  only  unknown  when  the 
Constitution  was  adopted  but  they  were 
equally  unknown  for  many  years  after 
the  law,  now  §  19,  was  first  enacted.  They 
are  a  development  of  comparatively  recent 
years,  designed  to  take  the  place  of  the 
nominating  caucus  or  convention  as  these 
existed  before  the  change,  and  even  yet 
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the  new  system  muai  be  conBidered  in 
an  experimental  stage  of  development, 
under  a  variety  of  state  laws.  The  claim 
that  such  a  nominating  primary,  as  dis- 
tinguished from  a  final  election,  is  in- 
cluded within  the  provision  of  the  Consti- 
tution of  the  United  States  applicable 
to  the  election  of  Senators  and  Repre- 
sentatives is  by  no  means  indisputable. 
Many  state  supreme  courts  have  held 
that  similar  provisions  of  state  constitu- 
tions relating  to  elections  do  not  include 
a  nominating  primary.  .  .  .  But  even 
if  it  be  admitted  that  in  general  a  primary 
should  be  treated  as  an  election  within 
the  meaning  of  the  Constitution,  which 
we  need  not  and  do  not  decide,  «uch  ad- 
mission would  not  be  of  value  in  deter- 
mining the  case  before  us,  because  of 
some  strikingly  unusual  features  of  the 
West  Virginia  law  under  which  the  pri- 
mary was  held  out  of  which  this  prose- 
cution grows.  By  its  terms  this  law  pro- 
vided that  only  candidates  for  Congress 
belonging  to  a  political  party  which  polled 
three  per  cent,  of  the  vote  of  the  entire 
state  at  the  last  preceding  general  elec- 
tion could  be  voted  for  at  this  primary, 
and  thereby,  it  is  said  at  the  bar,  only 
Democratic  and  Republican  candidates 
could  be  and  were  voted  for,  while  candi- 
dates of  the  Prohibition  and  Socialist 
parties  were  excluded,  as  were  also  inde- 
pendent voters  who  declined  to  make  oath 
that  they  were  *  regular  and  qualified 
members  and  voters '  of  one  of  the  greater 
parties.  Even  more  notable  is  the  pro- 
vision of  the  law  that  after  the  nominat- 
ing primary,  candidates,  even  persons  who 
have  failed  at  the  primary,  may  be  nomi- 
nate by  certificate  signed  by  not  less  than 
five  per  cent,  of  the  entire  vote  polled  at 
the  last  preceding  election.  Acts  West 
Virginia,  1915,  c.  26,  pp.  222,  246.  Such 
provisions  as  these,  adapted  though  they 
may  be  to  the  selection  of  party  candi- 
dates for  office,  obviously  could  not  be 
lawfully  applied  to  a  final  election  at 
which  officers  axe  chosen,  and  it  cannot 
reasonably  be  said  that  rights  which 
candidates  for  the  nomination  for  Senator 
of  the  United  States  may  have  in  such 
a  primary  under  such  a  law  are  derived 
from  the  Constitution  and  laws  of  the 
United  States.  They  are  derived  wholly 
from  the  state  law  and  nothing  of  the 
kind  can  be  found  in  any  federal  statute. 
Even  when  Congress  assumed  as  we  have 
seen,  to  provide  an  elaborate  system  of 
supervision  over  congressional  elections 
no  action  was  taken  looking  to  the  regu- 
lation of  nominating  caucuses  or  conven- 
tions, which  were  the  nominating  agen- 
cies in  use  at  the  time  such  laws  were 
enacted.'' 

OongresBional  election, —  The  right  of 
voters  to  vote  at  an  election  for  member  of 
Congress  is  a  right  "  secured  by  the  Con- 
stitution and  laws  of  the  United  States" 


and  a  conspiracy  to  deprive  them  of  that 
right  is  covered  by  this  section.  Aeyel  v, 
U.  S.,  (C.  C.  A.  7th  Cir.  1916)  232  Fed. 
652,  146  C.  C.  A.  678;  Guinn  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1915)  228  Fed.  103,  142 
C.  C.  A.  509;  Felix  v.  U.  S.,  (C.  C.  A. 
5th  Cir.  1©11)  186  Fed.  685,  108  C.  C.  A. 
503. 

Unlawfully  to  deprive  a  citizen  of  the 
United  States  of  his  right  to  vote  at  a 
congressional  election  is  to  injure  him  in 
any  ordinary  use  of  the  word  "  injure.*' 
U.  a  V.  Stone,  (D.  C.  Md.  1911)  188  Fed. 
836. 

Right  to  vote  at  state  election. —  This 
section  is  not  appropriate  l^islation  for 
the  enforcement  of  the  Fifteenth  Consti- 
tutional Amendment,  both  because  it  re- 
lates to  the  acts  of  individuals,  and  not  of 
a  state,  and  because  it  is  broader  in  its 
terms  than  the  l^islation  authorized  by 
the  amendment;  and  it  will  not  sustain 
an  indictment  for  conspiring  to  prevent 
a  citizen  from  voting  at  a  purely  state  or 
municipal  election  on  account  of  his  race 
or  color,  whether  the  defendants  are 
charged  as  individuals,  or  as  officers  of 
the  state.  Karem  r.  U.  S.,  (C.  C.  A.  6th 
Cir.  1903)  121  Fed.  250,  67  C.  C.  A.  486, 
61  L.  R.  A.  437. 

Right  to  personal  liberty. —  Where  an 
indictment  charged  that  defendants  con^ 
spired  to  injure,  oppress,  threaten,  and 
intimidate  B.,  a  citizen  of  the  United 
States,  in  the  free  exercise  of  his  privilege 
of  contracting  and  beins  contracted  with, 
and  Mb  right  of  personal  security  and  per- 
sonal liberty,  and  the  overt  act  charged 
was  the  seizing  of  B.,  the  placing  of  hand- 
cuffs on  him,  and  compelling  him,  by 
force  and  against  his  will,  to  enter  into  a 
pretended  contract  ^  to  work  for  a  long 
period  of  time  for  'the  defendant,  it  was 
held  that  the  indictment  did  not  state  an 
offense  within  the  jurisdiction  of  the  fed- 
eral courts,  under  this  section,  the  citi- 
zen's right  to  personal  liberty  and  secur- 
ity being  within  the  primary  jurisdiction 
of  the  state.  U.  S.  t\  Eberhart,  (N.  D. 
Ga.  1899)   127  Fed.  254. 

Freedom  from  involuntary  servitade. — 
If  two  or  more  persons  conspire  to  falsely 
accuse  another  of  crime  and  carry  him 
before  a  magistrate  in  order  that  he  may 
be  convicted  and  put  to  hard  labor,  having 
at  the  time  tiiie  purpose  or  design  to  hire 
such  person  or  to  enable  some  other  per- 
son to  hire  him,  they  are  guilty  under 
this  section,  if  such  accused  person  is  a 
citizen  of  the  United  States,  of  a  con- 
spiracy to  deprive  him  of  the  free  exer- 
cise or  enjoyment  of  a  right  or  privilege 
secured  to  him  by  the  Constitution  of  the 
United  States.  Peonage  Cases,  (M.  D. 
Ala.  1903)  123  Fed.  671;  Smith  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1907)  167  Fed.  721,  86 
C.  C.  A.  353,  writ  of  certiorari  denied  in 
(1907)  208  U.  S.  618,  28  fi.  Ct.  669,  62 
U.  S.  (L.  ed.)  647. 
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Freedom  to  peifomi  contracts. —  Con- 
gress was  not  empowered  by  U.  S.  Const., 
l^h  Amendment,  to  make  it  an  offense 
against  the  United  States,  cognizable  in 
the  federal  oonrts,  for  private  individuals 
to  compel  n^gro  citizens,  by  intimidation 
and  force,  to  desist  from  performing 
their  contracts  of  employment,  but  the 
remedy  must  be  sought  through  state  ac- 
tion and  in  state  tribunals,  simject  to  the 
sapervision  of  the  Supreme  Court  of 
the  United  States  by  writ  of  error  in 
prq)er  eases.  Hodges  v.  U.  S.,  (1900) 
203  U.  S.  1,  27  S.  Ct.  6,  61  U.  S.  (L. 
ed.)  65. 

Sifht  of  one  in  custody  to  protection. — 
A  person  in  the  custody  of  a  United 
States  marshal  has  the  right  to  be  pro- 
tected against  unlawful  interference,  and 
a  conspiracy  ta  deprive  him  of  such  right 
is  an  offense  imder  this  section.  Logan 
9.  U.  6.,  (1892)  144  U.  S.  263,  12  S.  Ct. 
617,  36  U.  S.   (L.  ed.)   429. 

lUght  of  negroes  to  lease  land. — ^A  con- 
spiracy between  two  or  more  persons  to 
prevent  n^ro  citizens  from  exercising  the 
right  to  lease  and  cultivate  land,  because 
they  were  negroes,  is  a  conspiracy  to  de- 
prive them  of  a  right  secured  to  them  by 
the  Constitution  and  laws  of  the  United 
States,  within  the  meaning  of  this  section. 
U.  S.  V,  Morris,  (£.  D.  Ark.  1903)  125 
Fed.  322. 

Right  to  be  a  witness. —  Thero  ia  no 
law  of  the  United  States  securing  to  the 
citizen  the  right,  as  a  private  right,  to  be 
a  witness,  and  to  attend  court  for  the 
purpose  of  givin^^  his  testimony,  and  an 
indictment  diargmg  certain  persons  with 
conspirinff  to  injure  a  citizen  in  the  ex- 
ercise of  his  right  to  appear  and  testify 
as  a  witness  before  the  grand  jury  of  a 
federal  court,  and  also  with  having,  in 
pursuance  of  such  conspiracy,  murdered 
him  because  of  his  having  exercise  that 
right,  describes  no  offense  within  this  sec- 
tion and  former  B.  S.  sec.  5509,  set  out 
supra,  p.  485.  Such  conduct  comes  within 
the  prohibition  of  former  R.  S.  sec.  5406 
(now  sec.  136,  infra,  this  title),  which 
provides  protection  to  parties,  jurors,  and 
witnesses,  not  so  much  from  the  right  of 
those  persons,  as  from  the  necessity  of  the 
government  itself  that  its  agencies  ^ould 
not  be  impeded..  U.  S.  v,  banges,  (N.  D. 
Ga.  1891)  48  Fed.  78.  A  writ  of  error 
was  dismissed  in  (1892)  144  U.  S.  310, 
12  S.  Ct.  609,  36  U.  S.  (L.  ed.)  445,  on 
the  ground  that  it  would  not  lie  in  behalf 
of  the  United  States  in  a  criminal  case. 

Right  to  enforcement  of  judicial  de- 
cree.—  It  is  the  right  of  a  party  to  ap- 
ply by  proceedinj^  to  the  court  to  enforce 
respect  and  obedience  to  a  final  decree  of 
a  court  upon  which  his  interest  depended; 
and  a  conspiracy  formed,  and  a  homicide 
in  pursuance  thereof  having  been  com- 
mitted, to  punish  and  present  the  exer- 
cise of  this  right,  are  clearly  within  the 


penal  provisions  of  this  section  and  for^ 
mer  R.  S.  sec.  5509  set  out  supra,  p.  485. 
U.  S.  V.  Lancaster,  (W.  D.  Ga.  1890)  44 
Fed.  885. 

Right  to  freedom  from  discrimination 
on  account  of  race. — ^A  conspiracy  to  in- 
timidate a  citizen  of  African  descent  in 
the  exercise  of  his  right  to  vote  for  a 
member  of  Congress,  and  in  the  execution 
of  that  conspiracy  bMiting  and  maltreat- 
ing him,  is  an  offense  under  this  section 
and  former  R.  S.  sec.  5520.  Ew  p.  Yar- 
brough,  (1884)  110  U.  S.  651,  4  S.  Ct.  152, 
28  U.  S.  (L.  ed.)  274;  U.  S.  v.  Butler, 
(1877)  1  Hughes  457,  25  Fed.  Cas.  No. 
14,700.  And  so  of  the  right  in  state  elec- 
tions to  be  free  from  any  discrimina- 
tion on  account  of  race  or  color.  U. 
S.  9.  Laok^,  (D.  C.  £y.  1900)  99 
Fed.   962. 

Sight  to  establish  claim  under  home- 
stead acts.— A  conspiracy  to  deprive  or 
hinder  a  citizen  of  the  United  States  of 
his  right  to  establish  his  claim  to  certain 
lands  imder  the  homestead  acts,  and  to 
prevent  his  compliance  with  those  laws, 
is  an  offense  under  this  section.  U.  S. 
17.  Waddell,  (1884)  112  U.  S.  76,  5  S.  Ct. 
35,  28  U.  S.   (L.  ed.)  673. 

Right  to  inform  of  violations  of  law. 
—  It  is  the  right,  and  privilege  of  one,  in 
return  for  the  protection  enjoyed  under 
the  Constitution  and  laws  of  the  United 
States,  to  aid  in  the  execution  of  the  laws 
by  giving  information  to  the  proper 
authorities  of  violations  of  those  laws. 
Conspiracy  to  injure  one  who  had  given 
information  about  violations  of  the  rev- 
enue laws,  is  an  offense  imder  this  section. 
Motes  V.  U.  S.,  (1900)  178  U.  S.  458,  25 
S.  Ct.  993,  44  U.  S.  (L.  ed.)  1150;  In  re 
Quarles,  (1895)  158  U.  S.  532,  15  S.  Ct 
959,  39  U.  S.  (L.  ed.)   1080. 

Right  of  officer  to  make  arrest. —  Con- 
spiracy to  deprive  the  marshal  and  his 
posse  of  the  constitutional  right  to  arrest 
one  on  legal  process  is  an  offense  under 
this  section.  U.  S.  v.  Davis,  (W.  D.  Tenn. 
1900)  103  Fed.  457.  And  an  indictment 
in  a  similar  case  which  substantially  al- 
leges that  the  defendants  committed  the 
crime  of  murder  while  in  the  execution  of 
an  unlawful  and  felonious  conspiracy, 
etc.,  is  sufficient  under  this  section  and 
former  R.  S.  sec.  5509  set  out  supra,  p. 
485.  U.  S.  V.  Patrick,  (M.  D.  Tenn. 
1893)  54  Fed.  338. 

Right  to  organize. —  The  right  of  a  citi- 
zen to  organize  miners,  artisans,  laborers, 
or  persons  in  any  pursuit,  as  well  as  the 
right  of  individuals  in  such  callings  to 
unite  for  their  own  improvement  or  ad- 
vancement, or  for  any  other  lawful  pur- 
pose, is  a  fundamental  right  of  a  citizen 
in  all  free  governments;  but  it  is  not  a 
right,  privilege,  or  immunity  granted  or 
secured  to  citizens  of  the  United  States, 
by  its  Constitution  or  laws,  and  is  left 
solely   to   the   nrotection    of   the    states. 
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U.  S.  V.  Moore,   (M.  D.  Ala.  1904)    129 
Fed.  630. 

V.   IWTEWT 

Intent  in  respect  of  the  federal  right 
IB  an  essential  element  of  the  offense 
charged  under  this  section.  Buchanan  v. 
V,  S.,  (C.  C.  A.  8th  Cir.  1916)  233  Fed. 
267,  147  C.  C.  A.  263,  wherein  the  court 
said:  ''The  plaintiffs  in  error  were  con- 
victed of  violating  section  19  of  the  Penal 
Code  which  nuikes  it  a  crime  for  two  or 
more  persons  to  conspire  'to  injure,  op- 
press, threaten  or  intimidate  any  citizen 
in  the  free  exercise  or  enjoyment  of  any 
right  or  privilege  secured  to  him  by  the 
Constitution  or  laws  of  the  United 
States,  or  because  of  his  having  so  exer- 
cised the  same.'  They  went  upon  land 
held  by  James  H.  Scott  and  wife  by  vir- 
tue of  an  unperfected  homestead  entry 
i:nder  the  laws  of  the  United  States,  and 
tore  down  and  removed  buildings  and  im- 
provemen<ts.  Buchanan  was  the  leader 
and  director;  the  others  were  men  either 
in  his  general  service  or  specially  em- 
ployed by  him  to  assist  in  what  was 
done.  In  any  aspect  the  conduct  of  the 
accused  was  indefensible.  Viewed  most 
favorably  for  them,  it  was  a  case  of  high- 
handed, lawless  self-help.  But  there  was 
a  question,  and  rather  a  close  one  as  to 
most  of  them,  whether  their  intent  was 
to  interfere  with  the  exercise  by  the  Scotts 
of  their  homestead  right,  or,  on  the  other 
hand,  and  wholly  aside  from  the  character 
of  the  occupancy  of  the  land,  they  be- 
lieved Buchanan  owned  the  improvements 
and  was  entitled  to  remove  them.  If 
that  belief  was  entertained  in  good  faith, 
and  the  intent  of  Buchanan's  helpers  was 
but  to  aid  him  in  the  assertion  of  his 
supposed  title  they  did  not  violate  the 
Act  of  Congress." 

That  intent  is  a  material  element  in 
the  offense  created  by  sec.  19  is  again 
illustrated  in  Goiinn  v.  U.  S.,  (C.  O.  A. 
8th  Cir.  1915)  228  Fed.  103,  142  0.  C.  A 
509,  wherein  it  was  held  in  a  prosecution 
for  conspiracy  for  preventing  certain  col- 
ored citizens  from  voting,  that  the  action 
of  the  trial  judge  in  excluding,  when 
offered,  in  evidence  an  opinion  of  the 
Supreme  Court  sustaining  the  validity  of 
an  amendment  to  the  Constitution  re- 
stricting the  right  of  suffrage,  was  not 
error,  as  it  did  not  appear  that  the  defend- 
ants had  ever  seen  the  opinion  or  heard 
of  its  contents.  The '  court  said :  "  For 
this  reason  alone  it  was  properly  re- 
jected, without  reference  to  the  question 
as  to  whether  the  court  would  take  judi- 
cial notice  of  the  opinion,  so  as  to  pre- 
clude its  introduction  in  evidence.'' 

VI.  Information 

Tn  an  early  case  it  was  held  that  the 
crime  denounced  by  this  section  was  an 
infamous   crime    and    one   which   had   to 


be  presented  by  a  grand  jury  and  not  one 
which  could  be  tried  upon  information. 
U.  8.  V.  Butler,  (1876)  4  Hughes  612,  26 
Fed.  Cas.  No.  14,701. 

Vn.  Indictment 

Overt  act. —  In  an  indictment  under 
this  section  for  conspiracy  to  deprive  a 
citizen  of  a  right  secured  to  him  by  the 
Constitution  or  laws  of  the  United  States, 
it  is  not  necessary  to  aver  any  overt  act, 
and  any  averment  in  such  an  indictment 
of  acts  done  must  necessarily  be  referred 
to  the  charge  of  conspiracy  as  describing 
or  particularizing  such  charge.  Smith  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1907)  167  Fed. 
721,  85  C.  C.  A.  363. 

Allegations  positive. — An  indictment 
charging  a  conspiracy  to  injure  a  citizen 
with  intent  to  prevent  his  exercise  of 
rights  secured  by  the  Constitution  must 
show  that  it  was  the  intent  of  the  de- 
fendants, by  their  conspiracy,  to  hinder 
or  prevent  the  enjoyment*  of  some  right 
granted  or  secured  by  the  Constitution, 
and  must  charge  positively  and  not  infer- 
entially  everything  essential.  There  must 
be  a  speci'fication  of  some  particular  right, 
the  enjoyment  of  which  it  was  the  object 
of  the  conspiracy  to  prevent.  U.  8.  v. 
Cruikshank,  (1876)  92  U.  S.  542,  23  U. 
S.   <L.  ed.).  688. 

An  indictment  under  this  section  which 
charges  that  defendants  conspired  to  in- 
jure, etc.,  certain  named  persons,  male 
citizens  over  twenty-one  years  of  age,  "  in 
the  free  exercise  and  enjoyment  of  a  right 
and  privilege  secured  to  them,'*  was  held 
to  be  bad  as  indefinite,  in  that  it  failed 
to  state  what  particular  right  and  privi- 
lege was  meant,  though  it  continued  with 
a  recital  that  defendante  were  officers  of 
an  election  precinct,  and  conspired 
together  "  for  the  purposes  aforesaid,"  and 
"  to  carry  out  and  effect  the  object  of  the 
same  "  failed  to  open  the  polls  promptly, 
and  by  a  tardy  discharge  of  their  duties 
and  frequent  absences  prevented  the  per- 
sons named  from  voting.  McKenna  v,  V. 
S.,  (C.  C.  A.  6th  Cir.  1904:)  127  Fed.. 
88,  62  C.  C.  A.  88. 

Acts  constituting  conspiracy. — An  in- 
dictment which  alleges  that  the  defend- 
ants conspired  to  prevent  a  citizen  from 
enjoying  his  right  to  prospect  for  min- 
erals and  perfect  a  mining  claim  upon 
public  lands  under  the  laws  of  the  United 
States,  but  fails  to  describe  any  of  the 
acts  which  constituted  the  conspiracy,  is 
bad.  Haynes  v,  U.  S.,  (C.  C.  A.  8th*Cir. 
1900)   10  Fed.  817,  42  C.  C.  A.  34'. 

Injury  against  persons  as  citizens. —  An 
indictment  charging  a  conspiracy  by  cer- 
tain persons  to  hinder  the  performance 
of  official  duties,  must  allege  the  con- 
spiracy as  having  been  against  the  in- 
jured persons  as  citizens  and  not  as  offi- 
cers. U.  S.  f.  Patrick,  (M.  D.  Tenn. 
1892)  53  Fed.  356. 
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Separate  offenses  in  same  count.— A 
eount  in  an  indictment  which  shows  a 
eonspiracy  to  injure  voters  in  their  right 
to  Tote  is  puni&able  under  this  section, 
and  it  not  rendered  invalid  by  the  fact 
that  it  also  contains  charges  with  re- 
Bpect  to  the  right  to  serve  as  election  offi- 
cers and  the  right  of  immunity  from 
arrest;  irrespective  of  whether  such  other 
rights  are  protected  by  the  section. 
Aczel  P.  U.  S.,  (O.  C.  A.  7th  Cir.  1©16) 
232  Fed.  662,  146  C.  C.  A.  678. 

Qualification  of  voters. —  In  Aczel  v. 
U.  S.,  (C.  C.  A.  7th  Cir.  1918)  232  Fed. 
662,  146  C.  C.  A.  678,  it  was  held  that  an 
indictment  alleging  a  conspiracy  to  pre- 
vent voters  from  voting  at  an  election 
was  not  insufficient  for  failing  to  allege 
that  the  citizens  sgainst  whom  the  con- 
spiracy was  alleged  to  have  been  formed 
were  registered  as  required  by  law.  The 
court  said:  "The  count  charges  that 
the  conspiracy  was  entered  into  on 
September  1st  to  prevent  the  persons 
named  and  others  imknown  from  voting 
lor  Senator  and  Congressman  at  an  elec- 
tion which  was  to  be  held  the  following 
November  3d  —  63  days  later.  Voters  can 
roister  the  twenty-ninth  day  before  the 
election  (sec.  6977d),  or,  in  case  of  peti»- 
tion  therefor,  on  the  fifty-ninth  day  before 
the  election  (sec.  6977z).  On  the  date 
fixed  by  the  indictment  as  that  on  which 
the  alleged  crime  was  committed  through 
entering  into  the  conspiracy  charged,  it 
was  impossible  for  any  voter  to  have  been 
registered  for  the  following  November  elec- 
tion. So,  even  if  the  indictment  had 
charged  that  on  September  1st,  the  date 
of  the  alleged  conspiracy,  the  voters  to 
be  affected  by  the  conspiracy  were  regis- 
tered, the  allegation  as  to  registration 
would  have  to  be  disregarded,  because 
mider  the  law  they  could  not  possibly  then 
have  been  registered.  ...  It  may 
well  be  said  that  if  on  September  Ist  an 
unlawful  conspiracy  was  formed  to  de- 
prive citizens  of  their  right  to  vote,  as 
charged  in  the  indictment  herein,  the 
crime  was  then  committed,  and  convic- 
tion for  such  conspiracy  might  be  had, 
wholly  re;^ardless  of  whether  or  not  there- 
after a  smgle  voter  was  in  fact  regis- 
tered, or  the  election  did  in  fact  take 
place.  But,  apart  even  from  this  consid- 
eration, under  the  adjudicated  cases  it 
seems  well  settled  that  in  an  indictment 
for  conspiracy  to  do  -an  unlawful  act, 
the  unlawful  act  which  is  the  object  of  the 
conspiracy  is  not  required  to  be  set  forth 
with  such  particularity  as  in  the  case  of  a 
proeecution  for  the  commission  of  the 
substantive  offense,  and  that  in  any 
event  allegation  of  the  qualifications  of 
the  voter  would  be  sufficient  if,  as  charged 
in  the  indictment  herein,  it  is  stated  that 
the  persons  to  be  prevented  from  voting 
'were  qualified  voters  and  entitled  to 
vote  at  Raid  election/  " 


SufiScient  description  of  offense. — ^An  in- 
dictment which  charged  the  accused  in 
the  language  of  the  statute  with  having 
conspired  to  injure,  oppress,  threaten,  and 
intimidate  a  citizen  named  in  the  free 
exercise  of  a  right  secured  to  him  bv  the 
Constitution  and  laws  of  the  United 
States,  and  which  by  way  of  further  par- 
ticularizing averred  that  such  right  was 
the  right  to  the  free  exercise  and  enjoy- 
ment of  freedom  from  involuntary  servi- 
tude and  slavery,  and  that  the  conspiracy 
was  to  be  effected  by  arresting,  imprison- 
ing, yarding,  and  compelling  him  by 
threats  and  intimidation  to  work  and 
labor  against  his  will  for  the  defendants, 
was  held  to  sufficiently  describe  the 
offense,  without  excluding  the  defendants 
from  tlie  operation  of  the  exception  in  the 
thirteenth  oonstitutiondl  amendment  by 
an  averment  that  such  person  was  not 
held  in  servitude  as  a  punishment  for 
crime.  Smith  v.  U.  S.,  (0.  G.  A.  8th  Cir. 
1907)  167  Fed.  721,  86  C.  C.  A.  363. 

Vni.   Eyidknob 

It  is  nab  necessary  that  the  evidence 
should  prove  the  combination  by  distinct 
and  formal  agreement,  but  if  the  evidence 
shows  a  detail  of  facts  and  circumstances 
in  which  the  alleged  conspirators  are  in- 
volved separately  or  collectively,  and  which 
are  clearly  referable  to  a  preconcert  of 
the  actors,  it  is  sufficient,  if  it  satisfies 
the  jury  o^  the  conspiracy  beyond  a  rea- 
sonable doubt.  Davis  v.  U..  S.,  (C.  C.  A. 
6th  Cir.  1901)  107  Fed.  763,  46  C.  C.  A. 
619. 

It  is  not  necessary  to  find  that  the 
conspiracy  charged  was  formed  against 
a  particular  individual  but  it  is  sufficient 
if  it  appear  that  he  was  included  in  a 
class  actually  conspired  against.  U.  S. 
V.  Butler,  (1877)  1  Hughes  467,  26  Fed. 
Cm,  No.  14,700. 

On  the  trial  of  the  defendants,  who 
were  charged  with  conspiracy  to  deprive 
a  person  named  of  his  rights  under  the 
Constitution  and  laws  of  the  United 
States  by  subjecting  him  to  involuntary 
servitude,  there  was  evidence  that  one 
of  the  defendants  went  to  Memphis,  Tenn., 
and  there  hired  fifteen  or  more  negroes 
to  go  with  him  to  his  place  in  Missouri 
to  work  in  a  mill,  promising  liberal  wages. 
On  their  aorrival  in  the  night,  they  were 
met  at  the  station  by  another  of  the  de- 
fendants with  hacks  and  taken  to  a  farm 
twelve  miles  distant,  where  they  were 
searched  for  weapons,  and  then  placed 
in  a  cabin  under  the  guard  of  others  of 
the  defendants  armed  with  repeating  rifies 
and  revolvers.  They  were  kept  under 
such  guards  night  and  day  and  worked 
on  the  farm  in  clearing  and  ditching, 
were  subjected  to  brutal  punishment,  and 
few,  if  any,  received  the  promiseil  wages. 
Some  who  succeeded  in  escaping  were 
brought  back  by  some  of  the  defendants 
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U.  S.  V,  Moore,    (M.  D.  Ala.  1904)    129 
Fed.  630. 

V.  Intent 

Intent  in  respect  of  the  federal  right 
is  an  essential  element  of  the  offense 
charged  under  this  section.  Buchanan  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1916)  233  Fed. 
267,  147  C.  C.  A.  263,  wherein  the  court 
said:  ''The  plaintiffs  in  error  were  con- 
victed of  violating  section  19  of  the  Penal 
Code  which  makes  it  a  crime  for  two  or 
more  persons  to  conspire  'to  injure,  op- 
press, threaten  or  intimidate  any  citizen 
in  the  free  exercise  or  enjoyment  of  any 
right  or  privilege  secured  to  him  by  the 
Constitution  or  laws  of  the  tjnited 
States,  or  because  of  his  having  so  exer- 
cised the  same.'  They  went  upon  land 
held  by  James  H.  Scott  and  wife  by  vir- 
tue of  an  unperfected  homestead  entry 
iinder  the  laws  of  the  United  States,  and 
tore  down  and  removed  buildings  and  im- 
provements. Buchanan  was  the  leader 
and  director;  the  others  were  men  either 
in  his  general  service  or  specially  em- 
ployed by  him  to  assist  in  what  was 
done.  In  any  aspect  the  conduct  of  the 
accused  was  indefensible.  Viewed  most 
favorably  for  them,  it  was  a  case  of  high- 
handed, lawless  self-help.  But  there  was 
a  question,  and  rather  a  close  one  as  to 
most  of  them,  whether  their  intent  was 
to  interfere  with  the  exercise  by  the  Scotts 
of  their  homesftead  right,  or,  on  the  other 
hand,  and  wholly  aside  from  the  character 
of  the  occupancy  of  the  land,  they  be- 
lieved Buchanan  owned  the  improvements 
and  was  entitled  to  remove  them.  If 
that  belief  was  entertained  in  good  faith, 
and  the  intent  of  Buchanan's  helpers  was 
but  to  aid  him  in  the  assertion  of  his 
supposed  title  they  did  not  violate  the 
Act  of  Congress." 

That  intent  is  a  material  element  in 
the  offense  created  by  sec.  19  is  again 
illustrated  in  Goiinn  v.  U.  S.,  (C.  0.  A. 
8th  Cir.  1916)  228  Fed.  103,  142  0.  C.  A. 
509,  wherein  it  was  held  in  a  prosecution 
for  conspiracy  for  preventing  certain  ool- 
ored  citizens  from  voting,  that  the  action 
of  the  trial  judge  in  excluding,  when 
offered,  in  evidence  an  opinion  of  the 
Supreme  Court  sustaining  the  validity  of 
an  amendment  to  the  Constitution  re- 
stricting the  right  of  suffrage,  was  not 
error,  as  it  did  not  appear  that  the  defend- 
ants had  ever  seen  the  opinion  or  heard 
of  its  contents.  The "  court  said :  "  For 
this  reason  alone  it  was  properly  re- 
jected, without  reference  to  the  question 
as  to  whether  the  court  would  take  judi- 
cial notice  of  the  opinion,  so  as  to  pre- 
clude its  introduction  in  evidence." 

VI.  Information 

In  an  early  case  it  was  held  that  the 
crime  denounced  by  this  section  was  an 
infamous    crime   and    one   which   had   to 


be  presented  by  a  grand  jury  and  not  one 
which  could  be  tried  upon  information. 
U.  S.  V.  Butler,  (1876)  4  Hughes  612,  25 
Fed.  Cas.  No.  14,701. 

Vll.  Indiotkent 

Overt  act. —  In  an  indictment  under 
this  section  for  conspiracy  to  deprive  a 
citizen  of  a  right  secured  to  him  by  the 
Constitution  or  laws  of  the  United  States, 
it  is  not  necessary  to  aver  any  overt  act, 
and  any  averment  in  such  an  indictment 
of  acts  done  must  necessarily  be  referred 
to  the  charge  of  conspiracy  as  describing 
or  particularizing  such  charge.  Smith  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1907)  157  Fed. 
721,  85  C.  C.  A.  353. 

Allegations  positive. — ^An  indictment 
charging  a  conspiracy  to  injure  a  citizen 
with  intent  to  prevent  his  exercise  of 
rights  secured  by  the  Constitution  must 
show  that  it  was  the  intent  of  the  de- 
fendants, by  their  conspiracy,  to  hinder 
or  prevent  the  enjoyment*  of  some  right 
granted  or  secured  by  the  Constitution, 
and  must  charge  positively  and  not  infer- 
entially  everything  essential.  There  must 
be  a  specification  of  some  particular  right, 
the  enjoyment  of  which  it  was  the  object 
of  the  conspiracy  to  prevent.  U.  8.  o. 
Cruikshank,  (1875)  92  U.  8.  542,  23  U. 
S.   <L.  ed.).  588. 

An  indictment  under  this  section  which 
charges  that  defendants  conspired  to  in- 
jure, etc.,  certain  named  persons,  male 
citizens  over  twenty-one  years  of  age,  *'  m 
the  free  exercise  and  enjoyment  of  a  right 
and  privilege  secured  to  them,"  was  held 
to  be  bad  as  indefinite,  in  that  it  failed 
to  state  what  particular  right  and  privi- 
lege was  meant,  though  it  continued  with 
a  recital  that  defendants  were  officers  of 
an  election  precinct,  and  conspired 
together  "  for  the  purposes  aforesaid,"  and 
"  to  carry  out  and  effect  the  object  of  the 
same"  failed  to  open  the  polls  promptly, 
and  by  a  tardy  discharge  of  their  duties 
and  frequent  absences  prevented  the  per- 
sons named  from  voting.  McKenna  v,  U. 
S.,  (C.  C.  A.  6th  Cir.  1904)  127  Fed.. 
88,  62  C.  C.  A.  88. 

Acts  constituting  conspiracy. — ^An  in- 
dictment which  alleges  that  the  defend- 
ants conspired  to  prevent  a  citizen  from 
enjoying  his  right  to  prospect  for  min- 
erals and  perfect  a  mining  claim  upon 
public  lands  under  the  laws  of  the  United 
States,  but  fails  to  describe  any  of  the 
acts  which  constituted  the  conspiracy,  is 
bad.  Haynes  v,  U.  S.,  (C.  C.  A.  8th  Cir. 
1900)   10  Fed.  817,  42  C.  C.  A.  34. 

Injury  against  persons  as  citizens. —  An 
indictment  charging  a  conspiracy  by  cer- 
tain persons  to  hinder  the  performance 
of  official  duties,  must  allege  the  con- 
spiracy as  having  been  against  the  in- 
jured persons  as  citizens  and  not  as  offi- 
cers. V.  S.  f.  Patrick,  (M.  D.  Tenn. 
1892)  53  Fed.  356. 
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Separate  offenses  in  same  count. —  A 
coimt  in  an  indictment  which  shows  a 
eonspiracy  to  injure  voters  in  their  right 
to  Tote  is  punishable  under  this  secti<m, 
and  is  not  rendered  invalid  by  the  fact 
that  it  also  contains  charges  with  re- 
spect to  the  right  to  serve  as  election  offi- 
cers and  the  right  of  immunity  from 
arrest,  irrespective  of  whether  such  other 
rights  are  protected  by  the  section. 
Acrel  r.  U.  S.,  (O.  C.  A.  7th  Cir.  1©16) 
232  Fed.  652,  146  C.  C  A.  578. 

Qualification   of   voters. —  In   Acsel   v. 
U.  S.,  (C.  C.  A.  7th  Cir.  1918)   232  Fed. 
662,  146  G.  C.  A.  578,  it  was  held  that  an 
indictment  alleging  a  conspiracy  to  pre- 
vent voters  from  voting  at  an   election 
was  not  insufficient  for  failing  to  allege 
that  the  citizens  against  whom  the  con- 
ipiracy  was  alleged  to  have  been  formed 
were  registered  as  required  by  law.    The 
court  said:      "The   count   charges   that 
tiie    conspiracy     was    entered    into    on 
September    1st    to    prevent    the    persons 
named  and  others  unknown  from  voting 
lor  Senator  and  Congressman  at  an  elec- 
tion which  was  to  be  held  the  following 
November  dd  —  63  days  later.    Voters  can 
roister  the  twenty-ninth  day  before  the 
election  (sec.  6977d),  or,  in  case  of  peti- 
tion therefor,  on  the  fifty-ninth  day  before 
the  election    (sec.  6977z).     On  the  date 
fixed  by  the  indictment  as  that  on  which 
the  alleged  crime  was  committed  through 
entering  into  the  conspiracy  charged,  it 
was  impossible  for  any  voter  to  have  been 
registered  for  the  following  November  elec- 
tion.   So,    even    if    the    indictment    had 
charged  that  on  September  1st,  the  date 
of  the  alleged  conspiracy,  the  voters  to 
be  affected. by  the  conspiracy  were  regis- 
tered, the  allegation   as   to   registration 
would  have   to   be   disregarded,   because 
under  the  law  they  could  not  possibly  then 
have    been    registered.    ...    It    may 
well  be  said  that  if  on  September  Ist  an 
unlawful  conspiracy  was  formed  to   de- 
prive citizens  of  their  right  to  vote,  as 
charged    in    the    indictment    herein,    the 
crime  was  then  committed,   and  convic- 
tion for  such  conspiracy  might  be  had, 
wholly  r^ardless  of  whether  or  not  there- 
after a  single  voter  was  in  fact   regis- 
tered, or  the  election   did   in  fact  take 
phice.    But,  apart  even  from  this  consid- 
eration,  under   the   adjudicated   cases  it 
aeems  well  settled  that  in  an  indictment 
for  conspiracy  to  do   an   unlawful   act, 
the  unlawful  act  which  is  the  object  of  the 
conspiracy  is  not  required  to  be  set  forth 
with  such  particularity  as  in  the  case  of  a 
prosecution    for   the   commission    of    the 
substantive    offense,    and    that    in    any 
event  allegation  of  the  qualifications  of 
the  voter  would  be  sufficient  if,  as  charged 
in  the  indictment  herein,  it  is  stated  that 
the  persons  to  be  prevented  from  voting 
'were    qualified    voters    and    entitled    to 
vote  at  said  election.' " 


Sufficient  description  of  offense. — An  in- 
dictment which  charged  the  accused  in 
the  language  of  the  statute  with  having 
oonspir^  to  injure,  oppress,  threaten,  and 
intimidate  a  citizen  named  in  the  free 
exercise  of  a  right  secured  to  him  by  the 
Constitution  and  laws  of  the  United 
States,  and  which  by  way  of  further  par- 
ticularizing averred  that  such  right  was 
the  right  to  the  free  exercise  and  enjoy- 
ment of  freedom  from  involuntary  servi- 
tude and  slavery,  and  that  the  conspiracy 
was  to  be  effected  by  arresting,  imprison- 
ing, guarding,  and  compelling  him  by 
threats  and  in4;imidation  to  work  and 
labor  against  his  will  for  the  defendants, 
was  held  to  sufficiently  describe  the 
offense,  without  excluding  the  defendants 
from  the  operation  of  the  exception  in  the 
thirteenth  oonstitutionill  amendment  by 
an  averment  that  such  person  was  not 
held  in  servitude  as  a  punishment  for 
crime.  Smith  v,  U.  S.,  (G.  G.  A.  8th  Cir. 
1907)  157  Fed.  721,  85  C.  C.  A.  353. 

Vni.    EVIDKNOB 

It  is  nab  necessary  that  the  evidence 
should  prove  the  combination  by  distinct 
and  formal  agreement,  but  if  the  evidence 
shows  a  detail  of  facts  and  circumstances 
in  which  the  alleged  conspirators  are  in- 
volved separately  or  collectively,  and  which 
are  clearly  referable  to  a  preconcert  of 
the  actors,  it  is  sufficient,  if  it  satisfies 
the  jury  ctf  the  conspiracy  beyond  a  rea- 
sonable doubt.  Davis  v.  U-  S.,  (C.  C.  A. 
6th  Cir.  1901)  107  Fed.  753,  46  C  C.  A. 
619. 

It  is  not  necessary  to  find  that  the 
conspiracy  charged  was  formed  against 
a  particular  individual  but  it  is  sufficient 
if  it  appear  that  he  was  included  in  a 
class  actually  conspired  against.  U.  S. 
t?.  Butler,  (1877)  1  Hughes  457,  25  Fed. 
Cas.  No.  14,700. 

On  the  trial  of  the  defendants,  who 
were  charged  with  conspiracy  to  deprive 
a  person  named  of  his  rights  under  the 
Constitution  and  laws  of  the  United 
States  by  subjecting  him  to  involuntary 
servitude,  there  was  evidence  that  one 
of  the  defendants  went  to  Memphis,  Tenn., 
and  there  hired  fifteen  or  more  negroes 
to  go  with  him  to  his  place  in  Missouri 
to  work  in  a  mill,  promising  liberal  wages. 
Oto  their  aa*rival  in  the  night,  they  were 
met  at  the  station  by  another  of  the  de- 
fendants with  hacks  and  taken  to  a  farm 
twelve  miles  distant,  where  they  were 
searched  for  weapons,  and  then  placed 
in  a  cabin  under  the  guard  of  others  of 
the  defendants  armed  with  repeating  rifies 
and  revolvers.  They  were  kept  under 
such  guards  night  and  day  and  worked 
on  the  farm  in  clearing  and  ditching, 
were  subjected  to  brutal  punishment,  and 
few,  if  any,  received  the  promised  wages. 
Some  who  succeeded  in  escaping  were 
brought  back  by  some  of  the  defendants 
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armed  with  guiM.  Each  of  the  defendants 
convicted  participated  in  some  way  in 
such  transactions  either  as  owner  oi  the 
farnij  overseer,  or  guard.  It  was  held 
that  such  evidence  was  sufficient  to  war- 


rant the  submission  of  the  case  to  the 
jury,  and  to  support  a  finding  of  con- 
spiracy as  charged.  Smith  i;.  U.  S.,  (C. 
C.  A.  Sth  Cir.  1907)  157  Fed.  721,  85 
C.  C.  A.  353. 


Seo.  20.  [Depriving  citizens  of  civil  rights  under  color  of  State  laws.] 

Whoever,  under  color  of  any  law,  statute,  ordinance,  regulation,  or  custom, 
willfully  subjects,  or  causes  to  be  subjected,  any  inhabitant  of  any  State, 
Territory,  or  District  to  the  deprivation  of  any  rights,  privileges,  or 
immunities  secured  or  protected  by  the  Constitution  and  laws  of  the  United 
States,  or  to  different  punishments,  pains,  or  penalties,  on  account  of  such 
inhabitant  being  an  alien,  or  by  reason  of  his  color,  or  race,  than  are  pre- 
scribed for  the  punishment  of  citizens,  shall  be  fined  not  more  than  one 
thousand  dollars,  or  imprisoned  not  more  than  one  year,  or  both.  [35  Stat 
L.  1092,] 

This  section  was  drawn  from  R.  S.  sec.  5510  (Act  of  May  31,  1870,  ch.  116,  16  Stat.  It, 
144)  which  was  repealed  by  sec.  341,  infra,  this  title,  ana  which  read  as  foUows: 

"  Sxc.  5510.  Every  person  who,  under  color  of  any  law,  statute,  ordinance,  regulation, 
or  custom,  subjects,  or  causes  to  be  subjected,  any  inhabitant  of  any  State  or  Territory 
to  the  depriyatioQ  of  any  rights,  privileges,  or  immunities,  secured  or  protected  by  the 
Constitution  and  laws  of  the  United  States,' or  to  different  punishments,  pains,  or  penal- 
tieSy  on  account  of  such  inhabitant  being  an  alien,  or  by  reason  of  his  color  or  race,  than 
are  prescribed  for  the  pimishment  of  citizens,  shaU  be  punished  by  a  fine  of  not  more 
than  one  thousand  doUars,  or  by  imprisonment  not  more  than  one  year,  or  by  both.^ 


Civil  action  for  dax£aget  for  infringe- 
ment.— This  is  a  penal  statute,  the  in- 
fringement of  which  will  not  give  rise  to  a 
civil  action  for  damages.  Brawner  v, 
Irvin,  (N.  D.  Ga.  1909)  169  Fed.  964. 

Depriving  colored  child  of  right  to  at- 
tend school. —  In  U.  S.  V.  Buntin,  (S.  D. 
Ohio  1882)  10  Fed.  730,  the  defendant 
was  prosecuted  under  thia  section  for 
depriving  a  colored  child  of  the  right  to 
attend  school.  In  charging  the  jury,  Bax- 
ter, J.,  said:    "He  [the  child]  must  have 


been  excluded  under  some  color  of  law, 
aitatute,  ordinance,  regulation,  or  custom 
of  the  state,  and  on  account  of  his  color." 
He  further  charged  that  the  recovery  oi 
civil  damages  was  no  bar. 

Intent. —  llie  fact  that  the  defendant 
waa  advised  by  counsel  and  acted  in  the 
belief  that  he  was  authorized  by  law  to 
exclude  a  colored  child  from  school  is  not 
a  good  defense.  U.  8.  v.  Buntin,  (S.  D. 
Ohio  1882)    10  Fed.  730. 


Sec.  21.  [Oonspiring  to  prevent  oflBicer  from  performing  duties.]     If 

two  or  more  persons  in  any  State,  Territory,  or  District  conspire  to  pre- 
vent, by  force,  intimidation,  or  threat,  any  person  from  accepting  or  hold- 
ing any  office,  trust,  or  place  of  confidence  under  the  United  States,  or  from 
discharging  any  duties  thereof;  or  to  induce  by  like  means  any  officer  of 
the  United  States  to'  leave  any  State,  Territory,  District,  or  place,  where 
his  duties  as  an  officer  are  required  to  be  performed,  or  to  injure  him  in  his 
person  or  property  on  account  of  his  lawful  discharge  of  the  duties  of 
his  office,  or  while  engaged  in  the  lawful  discharge  thereof,  or  to  injure  his 
property  so  as  to  molest,  interrupt,  hinder,  or  impede  him  in  the  discharge 
of  his  official  duties,  each  of  such  persons  shall  be  fined  not  more  than  five 
thousand  dollars,  or  imprisoned  not  more  than  six  years,  or  both.  [35  Stilt. 
L.  1092.] 

This  section  was  drawn  from  R.  S.  sec.  5518  (Act  of  July  31,  1861,  ch.  33,  12  Stat.  L. 
284;  Act  of  April  20,  1871,  ch.  22,  17  Stat.  L,  13)  which  was  repealed  by  sec.  341, 
infra,  this  title,  and  which  read  as  foUows: 

**  Sec.  5518.  If  two  or  more  persons  in  any  Stato  or  Territory  conspire  to  prevent,  by 
force,  intimidation,  or  threat,  an^  person  from  accepting  or  holding  any  office,  trust,  or 
place  of  confidence  under  the  Umted  States,  or  from  discharging  any  duties  thereof ;  or 
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to  induce  by  like  means  any  officer  of  the  United  States  to  leave  any  State,  district,  or 
place,  where  his  duties  as  an  officer  are  required  to  be  performed,  or  to  injure  him  in  his 
person  or  property  on  account  of  his  lawful  discharge  of  the  duties  of  his  office,  or  while 
engaged  in  the  lawful  discharge  thereof,  or  to  injure  his  property  so  as  to  molest,  inter- 
rapt,  hinder,  or  impede  him  in  the  discharge  of  his  official  outieB;  each  of  such  persons 
shall  be  pimished  by  a  fine  of  not  less  than  five  hundred  nor  more  than  five  thousand 
dollars,  or  hj  imprisonment,  with  or  without  hard  labor,  not  less  than  six  months  nor 
more  than  six  years,  or  by  both  such  fine  and  imprisonment." 


Mature  of  aectioiL — ^This  statute  was  in 
perfect  harmony  with  former  R.  S.  sec. 
6508  (now  section  197  of  the  Penal  Laws) , 
and  former  R.  S.  sec.  5509  ( set  out,  supra, 
p.  485),  and  instead  of  showing  that  Con- 
gress did  not  intend  by  said  sections  to 
inelnde  the  case  of  a  citizen  in  the  exer- 
dse  of  a  right  or  privil^e  appertaining 
to  official  station  or  function,  it  tended 
stnogly  in  the  other  direction.  XT.  S.  v. 
Patrick,  (M.  D.  Tenn.  1893)  54  Fed.  338. 

"Conspiracy"  defined. — A  conspiracy  is 
the  corrupt  agreeing  together  of  two  or 
more  persons  to  do,  by  concerted  action, 
sometning  unlawful,  either  as  a  means 
or  an  end.  The  word  "  corrupt,"  in  the 
sense  used,  means  "unlawful."  The  in- 
tendment of  this  definition  is  that  to  con- 
spire to  do  an  unlawful  act,  or  to  conspire 
to  accomplish  a  result  which  may  in  itself 
be  lawful,  but  to  do  it  in  an  unlawful 
maimer,  or  an  unlawful  agreement  to 
acocAnplish  an  unlawful  result,  is  a  con- 
spiracy. U.  S.  V.  Johnson,  (S.  D.  Qa. 
1885)  26  Fed.  682. 

The  word  "conspire"  is  used  by  Con- 
gress as  being  sufficient  to  show  combina- 
ti<Mi  or  confederacy,  as  equivalent  to 
**  agree  among  themselves."  Wright  v, 
U.  S.,  (C.  C.  A.  6th  Cir.  1901)  108  Fed. 
805,  48  C.  C.  A.  37. 

Who  ii  a  conspirator. — A  mere  presence 


on  the  occasion  of  the  conspiracy  is  not 
sufficient  to  make  a  person  guilty,  but 
there  must  be  scxne  word  or  act;  the  per- 
son charged  must  incite,  procure,  or  en- 
courage the  act.  If  one  join  the  con- 
spiracy at  any  time  after  the  formation 
Of  the  conspiracy,  he  becomes  a  conspira- 
tor, and  the  acts  of  the  others  become  his 
adoption.  U.  S.  t7.  Johnson,  (S.  D.  6a. 
1885)  26  Fed.  682. 

Search  for  illicit  diatUlery. — ^A  deputy 
collector  of  the  internal  revenue  has  the 
right  under  the  law  to  search  for  a 
distillery  which  he  supposes  to  be  illicit, 
and  if  any  person  with  others  conspires 
to  injure  him  by  force,  or  threaten  him 
or  intimidate  mm,  on  account  of  the 
discharge  of  his  duty,  or  to  prev^it  him 
from  its  further  discharge,  such  person 
violates  the  provisions  of  this  statute. 
U.  S.  V.  Johnson,  (S.  D.  Ga.  1S86)  26 
Fed.  682. 

Effect  of  acquittal — The  fact  that  a 
jury  acquitted  a  defendant  of  the  charge 
of  conspiring  to  injure  an  officer  of  the 
United  States  on  account  of  his  lawful 
discharge  of  the  duties  of  his  office  under 
this  section  does  not  establish  the  fact 
that  they  found  that  he  did  not  conspire 
to  assault  and  to  injure  him.  Wilcox  «. 
U.  a,  (C.  C.  A.  8th  Cir.  1908)  161  Fed. 
109. 


Sec.  22.  [Unlawfiil  presence  of  troops  at  eleotions.]  Every  ofBcer  of 
the  Army  or  Navy,  or  other  person  in  the  civil,  military,  or  naval  service 
of  the  United  States,  who  orders,  brings,  keeps,  or  has  under  his  authority 
or  control  any  troops  or  armed  men  at  any  place  where  a  general  or  special 
election  is  held  in  any  State,  unless  such  force  be  necessary  to  repel  armed 
enemies  of  the  United  States,  shall  be  fined  not  more  than  five  thousand 
doDars  and  imprisoned  not  more  than  five  years.    [35  Stat.  L.  1092.] 

This  section  was  drawn  from  R.  S.  sec.  5528  (Act  of  Feb.  25,  1865,  ch.  52,  13  Stat.  L. 
437)  which  was  repealed  by  sec.  341,  infra,  this  title,  and  which  read  as  foUows: 

"  Sbo,  6528.  Everv  officer  of  the  Army  or  Navy,  or  other  person  in  the  civil,  military, 
or  naval  service  of  the  United  States,  who  orders,  brings,  keeps,  or  has  under  his 
aQthorit;^^  or  control,  any  troops  or  armed  men  at  any  place  where  a  general  or  special 
election  is  held  in  any  State,  unless  such  force  be  necessary  to  repel  armed  enemies  of 
the  United  States  (or  to  keep  the  peace  at  the  polls,)  shall  be  fined  not  more  than  five 
thousand  dollars,  and  suffer  imprisonment  at  hard  labor  not  less  than  three  months  nor 
more  than  five  years." 

The  amendment  consisted  in  the  omission  of  the  words  ''  or  to  keep  the  peace  at  the 
polls  "  and  a  change  in  the  penalty. 

For  other  provisions  relating  to  elections  see  Elections,  vol.  3,  p.  118. 

SsG.  23.  [Intimidation  of  voters  by  officers,  etc.,  of  army  or  navy.] 
Bvery  offleer  or  other  person  in  the  military  or  naval  service  of  the  United 
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States  who,  by  force,  threat,  intimidation,  order,  advice,  or  otherwise,  pre- 
vents, or  attempts  to  prevent,  any  qualified  voter  of  any  State  from  freely 
exercising  the  right  of  suffrage  at  any  general  or  special  election  in  such 
State  shall  be  fined  not  more  than  five  thousand  dollars  and  imprisoned  not 
more  than  five  years.    [35  Stat.  L.  1092.] 

This  section  was  drawn  from  R.  S.  sec.  6S29  (Act  of  Feb.  25,  18d6,  ch.  62,  13  Stat.  !». 
437)  which  was  repealed  by  sec.  341,  m/ra,  this  title.  The  provisions  of  said 
section  were  not  changed  except  that  the  words  "  of  the  United  States  '*  were  inserted 
after  the  words  "  naval  service,"  and  the  words  "  at  hard  labor  "  which  bad  formerly 
appeared  after  the  word  "  imprisoned  "  were  omitted. 

See  further  Eleotions,  vol.  3,  p.  118. 

Sec.  24.  [Officers  of  army  ornavy  prescribing  qualificationfl  of  voters.] 

Every  officer  of  the  army  or  navy  who  prescribes  or  fixes,  or  attempts  to 
prescribe  or  fix,  whether  by  proclamation,  order,  or  otherwise,  the  qualifi- 
cations of  voters  at  any  election  in  any  State  shall  be  punished  as  provided 
in  the  preceding  section.    [35  Stat.  L.  1092,] 

This  section  was  drawn  from  R.  S.  sec.  5530  (Act  of  Feb.  25,  1865,  ch.  52,  13  Stat.  L. 
437)  which  was  repealed  by  sec.  341,  infray  this  title.  The  provisions  of  said 
repealed  section  were  carried  into  the  section  given  in  the  text  with  no  change  whatever. 

K.  S.  sec.  2003  given  under  Elections,  vol.  3,  p.  118,  provided  as  foUow«:  **  No  officer 
of  the  Army  or  Navy  of  the  United  States  shall  prescrioe  or  fix,  or  attempt  to  prescribe 
or  fix,  by  proclamation,  order  or  otherwise,  the  qualification  of  voters  in  any  State,  or  in 
any  manner  interfere  with  the  freedom  of  any  dection  in  any  State,  or  with  the  exercise 
of  the  free  right  of  suffrage  in  any  State." 

« 

.  Sec.  25.  [OflBtcan,  etc.,  of  army  or  navy  interfering  with  oflBioera  of 
election,  etc.]  Every  officer^or  other  person  in  the  military  or  naval  service 
of  the  United  States  who,  by  force,  threat,  intimidation,  order,  or  other- 
wise, compels,  or  attempts  to  compel,  any  officer  holding  an  election  in  any 
State  to  receive  a  vpte  from  a  person  not  legally  quali^ed  to  vote,  or  who 
imposes,  or  attempts  to  impose,  any  regulations  for  conducting  any  general 
or  special  election  in  a  State  different  from  those  prescribed  by  law,  or  who 
interferes  in  any  manner  with  any  officer  of  an  election  in  the  discharge 
of  his  duty,  shall  be  punished  as  provided  in  section  twenty-three.  [35 
Stat.  L.  1092.] 

This  section  was  drawn  from  R.  6.  6531  (Act  of  Feb.  25,  1865,  ch.  52,  13  Stat.  L.  437) 
which  was  repealed  by  sec.  341,  infra,  this  title.  The  only  change  made  was  the 
addition  of  the  words  "  of  the  United  States  "  after  the  words  "  naval  service,"  and 
the  substitution  of  the  words  "  section  twenty-three  "  for  the  words  **  section  fifty-five 
hundred  and  twenty-nine  "  which  appeared  in  the  original  section,  a  change  made  neces- 
sary by  the  incorporation  of  said  R.  S.  sec.  5529  into  sec.  23  of  this  Code,  supra,  p.  493. 

See  the  notes  to  the  preceding  sec.  24  of  this  Code. 

• 

Sec.  26.  [Persons  disqualified  from  holding  oflBice;  when  soldiers,  etc., 
may  vote.]  Every  person  convicted  of  any  offense  defined  in  the  four  pre- 
ceding sections  shall,  in  addition  to  the  punishment  therein  prescribed,  be 
disqualified  from  holding  any  office  of  honor,  profit,  or  trust  under  the 
United  States ;  but  nothing  therein  shall  be  construed  to  prevent  any  officer, 
soldier,  sailor,  or  marine  from  exercising  the  right  of  suffrage  in  any  elec- 
tion district  to  which  he  may  belong,  if  otherwise  qualified  according  to 
the  laws  of  the  State  in  which  he  offers  to  vote.    [35  Stat.  L.  1093.] 

This  section  was  drawn  from  R.  S.  sec.  5&32  (Act  of  Feb.  26,  1865,  ch.  62,  13  Stat.  h. 
487)   which  was  repealed  by  sec.  341»  infra,  this  title.      The  only  ohanges  made 
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were  the  anibstitution  of  the  words  "  four  preceding  sections "  for  the  words  "  five 
preceding  sections,"  the  omission  of  the  word  *'  severally  '*  which  formerly  appeared 
alter  the  words  ^  punishment  therein  "  and  the  substitution  of  the  word  **  therein  "  pre- 
ceding the  words  '^c^all  be  construed  **  for  the  words  "  in  those  sections." 


Chapter  Poub 


OFFENSES  AGAINST  THE  OPERATIONS  OF  THE  GOVERNlfENT 


See. 

27.  Forgery  of  letters  patent. 

28.  Forging  bids,  public  records,  etc 

29.  FoFging    deeds,    powers   of    attorney, 

etc. 

30.  Having  forged  papers  in  possession. 

31.  False  acknowledgments. 

32.  Falsely     pretending     to     be     United 

^^tes  officer: 

33.  False  personation  of  holder  of  public 

stock. 
31  False  demand  on  fraudulent  power  of 
attorney. 

35.  Making  or  presenting  false  claims. 

36.  Embezzling  arms,  stores,  etc. 

37.  Conspiracy  to  commit  offense  against 

the  United  i^ates;  all  parties  lia- 
ble for  acts  of  one. 

38.  Delaying    or    defrauding    captor    or 

claimant,  etc.,  of  prize  property. 

39.  Bribery  of  United  States,  officer. 

40.  Unlawfully  taking  or  using  papers  re- 

lating to  claims. 

41.  Persons    interested    not    to    act    as 

agents  of  the  Government. 

42.  Enticing  desertions  from  the  military 

or  naval  service. 

43.  Enticing  away  workmen. 

44.  Injuries  to  fortifications,  harbor  de- 

fenses, etc. 

45.  Unlawfully    entering    upon    military 

reservation,  fort,  etc. 

46.  Robbery  or  larceny  of  personal  prop- 

erty of  the  United  States. 

47.  Embezzling,     stealing,     etc.,     public 

property. 

48.  Receivers,  etc.,  of  stolen  public  prop- 

erty. 

49.  Timber  depredations  on  public  lands. 

50.  Timber,  etc.,  depredations  on  Indian 

and  other  reservations. 

51.  Boxing,  etc.,  timber  on  pubUc  lands 

for  turpentine,  etc. 

52.  Setting  fire  to  timber  on  public  lands. 

53.  Failing  to  extinguish  fires. 

54.  Fines  to  be  paid  into  sdiool  fund. 
56.  Trespassing    on    Bull    Run    National 

Forest,  Oregon. 

S6.  Breaking  fence  or  gate  inclosing  re- 
served lands,  or  driving  or  permit- 
ting live  stock  to  enter  upon. 

^.  Injuring  or  removing  poets  or  monu- 
ment. 


Sec. 

68.  Interrupting  surveys. 
50.  Agreement  to  prevent  bids  at  sale  of 
lands. 

60.  Injuries  to  United  States  telegraph, 

etc.,  lines. 

61.  Counterfeiting  weather   forecast. 

62.  Interfering  with  employees  of  Bureau 

of  Animal  Industry. 

63.  Forgery  of  certificate  of  entry. 

64.  Concealment    or    destruction    of    in- 

voices, etc. 

65.  Rteisting  revenue  officer;  reacuing  or 

destroying   seized   property,  etc. 

66.  Falsely    assuming    to    be    a    revenue 

officer. 

67.  Offering  presents  to  revenue  officer. 

68.  Admitting  merchandise  to  entry  for 

leas  tluui  legal  duty. 

69.  Securing    entry    of    merchandise    by 

false  samples,  etc. 

70.  False  certification  by  consular  officer. 

71.  Taking  seized  property  from  custody 

of  revenue  officer. 

72.  Forging  or  altering  ship's  papers  or 

custom-house  documents. 

73.  Forging    military    bouaty-land    war- 

rant, etc 

74.  Forging,  etc.,  certificate  of  citizenship. 
76.  Engraving,  etc.,  plate  for  printing,  or 

photographing,  selling,  or  bringing 
into  United  States,  etc.,  certificate 
of  citizenship. 

76.  False  personation,  etc,  in  procoring 

naturalizaticm. 

77.  Using  false  certificate  of  citizenship^ 

or  denying  citizenship,  etc. 
78»  Using  false   certificate,   etc,   aa   evi- 
dence of  right  to  vote,  etc 

79.  Falsely  claiming  citizenship. 

80.  Taking  false   oath   in   naturalization 

proceedings. 

81.  Provisions  applicable  to  all  courts  of 

naturalization. 

82.  Shanghaiing  and  falsely  inducing  per- 

son intoxicated  to  go  on  vessel  pro- 
hibited. 

83.  Corporations,   etc.,   not  to  contribute 

money  for  political  elections,  etc 

84.  Hunting  birds,  or  taking  their  eggs 

from  breeding  groimds,  prohibited. 


Common-law  offenses. — ^''It  is  well  settled  that  there  are  no  oommon-law  offenses 
against  the  United  States."  U.  S.  v.  Eaton,  (1892)  144  U.  S.  677,  687,  12  S.  Ot.  764, 
767,  36  U.  S.  (L.  ed.)  691,  See  also  oasea  cited  in  Judioiabt,  vol.  4,  at  p.  1001,  under 
ade-head  Cammtm-lgw  jwriadiction. 
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Sec.  27.  [Forgery  of  letters  patent.]  Whoever  shall  falsely  make,  forge, 
counterfeit,  or  alter  any  letters  patent  granted  or  purporting  to  have  been 
granted  by  the  President  of  the  United  States ;  or  whoever  shall  pass,  utter, 
or  publish,  or  attempt  to  pass,  utter,  or  publish  as  genuine,  any  such  forged, 
counterfeited,  or  falsely  altered  letters  patent,  knowing  the  same  to  be 
forged,  counterfeited,  or  falsely  altered,  shall  be  fined  not  more  than  five 
thousand  dollars  and  imprisoned  not  more  than  ten  years.  [35  Stat.  It. 
1093.] 

This  section  was  drawn  from  R.  6.  sec.  6416  (Act  of  March  3,  1825^  eh.  65,  4  Stat.  Ij. 
110)  which  was  repealed  by  sec.  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  6416.  Every  person  who  falsely  makes,  forges,  counterfeits,  or  alters  any 
letters-patent  granted,  or  purporting  to  have  been  granted  by  the  President  of  the 
United  Stutes;  or  who  passes,  utters,  or  publishes,  or  attempts  to  pass,  utter,  or  pub- 
lish as  genuine,  any  each,  forged,  counterfeited,  or  falsely  altered  letters-patent,  know- 
ing the  same  to  be  forged,  counterfeited,  or  f als^y  altered,  shall  be  punished  by  a  fine 
of  not  more  than  five  thousand  dollars,  and  by  imprisonment  (at  hard  labor)  not 
more  than  ten  years." 

The  only  changes  made  were  the  substitution  of  the  words  '*  whoever  shall "  for  the 
words  "  Every  person  who "  with  the  consequent  change  of  the  words  foUowing  from 
singular  to  plural,  and  the  omission  of  the  words  ''  at  hard  labor ''  after  the  word 
"  imprisonment." 


Seo.  28.  [Forging  bids,  public  records,  etc.]  Whoever  shall  falsely 
make,  alter,  forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made, 
altered,  forged,  or  counterfeited,  or  willingly  aid,  or  assist  in  the  false 
making,  altering,  forging,  or  counterfeiting,  any  bond,  bid,  proposal,  con- 
tract, guarantee,  security,  official  bond,  public  record,  affidavit,  or  other 
writing  for  the  purpose  of  defrauding  tiie  United  States ;  or  shall  utter  or 
publish  as  true,  or  cause  to  be  uttered  or  published  as  true,  or  have  in  his 
possession  with  the  intent  to  utter  or  publish  as  true,  any  such  false,  forged, 
altered,  or  counterfeited  bond,  bid,  proposal,  contract,  guarantee,  security, 
official  bond,  public  record,  affidavit,  or  other  writing,  for  the  purpose  of 
defrauding  the  United  States,  knowing  the  same  to  be  false,  forged,  altered, 
or  counterfeited ;  or  shall  transmit  to,  or  present  at,  or  cause  or  procure  to 
be  transmitted  to,  or  presented  at,  the  office  of  any  officer  of  the  United 
States,  any  such  false,  forged,  altered,  or  counterfeited  bond,  bid,  proposal, 
contract,  guarantee,  security,  official  bond,  public  record,  affidavit,  or  other 
writing,  knowing  the  same  to  be  false,  forged,  altered,  or  counterfeited,  for 
the  purpose  of  defrauding  the  United  States,  shall  be  fined  liot  more  than 
one  thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or  both. 
[35  8t<ri.  L.  1094.] 

This  section  was  drawn  from  R.  S.  sec.  5418  (Act  of  April  5,  1866,  ch.  24,  14  Stat.  L. 
12)  and  R.  S.  sec.  5479  (Act  of  June  8,  1872,  ch.  335, 17  Stat.  L.  294)  as  amended  by  the 
Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  253.  Both  sections  were  repealed  by  sec  341, 
ittfra,  this  title,  and  were  as  follows: 

"Sbc.  5418.  Every  person  who  falsely  makes,  alters,  forges,  or  counterfeits  any  bid, 
proposal,  guarantee,  official  bond,  public  record,  affidavit,  or  other  writing,  for  the  pur- 
pose of  defrauding  the  United  States,  or  utters  or  publishes  as  true  any  such  false, 
forged,  altered,  or  counterfeited  bid,  proposal,  guarantee,  official  bond,  public  record, 
affidavit,  or  other  writing,  for  such  purpose,  knowing  the  same  to  be  false,  forged, 
altered,  or  coimterfeited,  or  transmits  to  or  presents  at  the  office  of  any  officer  of  the 
United  States  any  such  false,  forged,  altered,  or  counterfeited  bid,  proposal,  guarantee, 
official  bond,  public  record,  affidavit,  or  other  writing,  knowing  the  same  to  be  false, 
forged,  altered,  or  counterfeited,  for  such  purpose,  shall  be  imprisoned  at  hard  labor  for 
a  period  not  more  than  ten  years,  or  be  fined  not  more  than  one  thousand  dollara^  or  be 
punidied  l^  both  tmch  fine  and  imprisonment." 
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*'  Sec.  5479.  If  any  person  shall  falsely  make,  alter,  forge,  or  counterfeit,  or  cause  or 
procure  to  be  falsely  made,  altered,  forged,  or  counterfeited,  or  willingly,  aid,  or  assist 
in  the  false  making,  altering,  forging,  or  counterfeiting,  any  bond,  bid,  proposal,  guar- 
antee, security,  official  bond,  public  record,  affidavit,  or  other  writing  for  the  nurpose  of 
defrauding  the  United  States;  or  shall  utter  or  publish  as  true,  or  cause  to  be  uttered 
or  published  as  true,  any  such  false,  forged,  altered,  or  counterfeited  bond,  bid,  pro- 
posal, guarimtee,  «ecurity,  official  bond,  piH>lic  record,  affidavit,  or  other  writing,  for  the 
purpose  of  defrauding  the  United  States,  knowing  the  same  to  be  false,  forged,  altered, 
or  counterfeited ;  or  shall  transmit  to,  or  present  at,  or  cause  or  procure  to  be  tiwis- 
mitted  to,  or  presented  at,  the  office  of  anv  officer  of  the  United  States,  any  such  false, 
forged,  altered,  or  counterfeited  bond,  bid,  proposal,  guarantee,  security,  official  bond, 
public  record,  affidavit,  or  other  writing,  knowing  the  same  to  be  false,  forged,  altered, 
OT  counterfeited,  for  the  purpose  of  defrauding  the  United  States,  shall  be  punishable 
l^  a  fine  of  not  more  than  one  thousand  dollars,  or  by  imprisonment  at  hara  labor  for 
not  more  than  ten  years,  or  by  both  such  punishments.'^ 

As  to  the  omission  of  the  words  **  hard  labor  "  in  the  foregoing  sections  as  re-enacted 
in  the  text,  see  see.  338,  infra,  this  title. 


L  Elements  of  offense,  497 

1.  In  general,  497 

2.  False  statement  in  genuine  in- 

strument, 497 

3.  "  False  making,"  497 

4.  Purpose  to  defraud,  497 

5.  Actual    financial    loss    unneoee- 

sary,  499 
n.  Character  of  instrument,  499 

1.  In  general,  499 

2.  Application  for  civil  service  ex- 

amination, 409 

3.  Homestead  application,  499 

4.  Affidavit,  499 

6.  "  Security,"  500 

6.  Engineer's  license,  600 

7.  "  Other  writing,"  500 

a.  In  general,  600 

b.  Papers   preliminary   to   en- 

try of  imports,  500 

c.  "  Writinff,"  502 

d.  Meaningless       document  — 

blank  form,  502 

e.  Bills    or    notes    in    private 

business,  502 
m.  Indictment  and  evidence,  502 

1.  Indictment,  502 

a.  Necessity  of  indictment,  502 

b.  Joinder  of  offenses,  502 

c.  Forgery  of  affidavit,  502 

d.  Falsity  of  instrument,  503 

e.  Intent  to  defraud,  504 

2.  Evidence,   504 

a.  In  general,  604 

b.  Other  instruments,  504 

c.  Handwriting,  504 

I.  Elements  of  Oftensb 

1.  In  General 

In  U.  S.  V,  Houghton,  (D.  C,  N.  J. 
1882)  14  Fed.  544,  the  court  charged  the 
jury:  "Before  the  United  States  can 
properly  ask  for  a  conviction  of  the  de- 
fendant, you  must  be  satisfied  by  the  evi- 
dence, beyond  a  reasonable  doubt,  (1) 
that  the  time  and  pay  roll  described  in 
toe  indictment  was  a  false,  forged,  and 
counterfeited  writing;  (2)  that  the  same 
WM  transmitted  to  the  proper  officer  of 
^  gownunent  by   the  defendant;    and 
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(3)  that  the  false  character  of  the  writ- 
ing was  known  by  the  defendant  at  the 
time  of  the  sending,  and  that  it  was  sent 
with  the  intent  to  defraud  the  United 
States." 

2.  False  Statement  in  Genuine 
Instrument 

This  section  pimishes  not  only  the 
crime  of  forging  certain  instruments,  or 
altering  them  when  forged,  but  also  the 
the  offense  of  using  a  genuine  but  false 
instrument,  knowing  it  to  be  false,  in 
support  of  a  claim  with  intent  to  de- 
fraud the  government.  U.  S.  t\  Gowdy, 
(E.  D.  S.  C.  1889)  37  Fed.  332.  But  in 
U.  S.  V,  Cameron,  (1882)  3  Dak.  132,  13 
N.  W.  561,  the  court  said  that  this  is  a 
forgery  statute  and  does  not  provide  for 
the  pimishment  of  those  who  make,  or  as-, 
sist  in  the  making  of,  affidavits  which  are 
genuine  in  themselves,  but  contain  state- 
ments which  are  false  and  imtrue,  for  the 
purpose  of  defrauding  the  United  States. 


3.  "False  Making 


n 


"What  is  the  false  making  of  a  bond 
or  bid  ?  Certainly  not  taking  a  false  oath, 
because  the  execution  of  a  bond  or  bid 
required  no  oath.  To  falsely  make  an 
affidavit  is  one  thing;  to  make  a  false 
affidavit  is  another.  A  person  may  falsely 
make  an  affidavit,  every  sentence  of  which 
may  be  true  in  fact.  Or  he  may  actu- 
ally make  an  affidavit,  every  sentence  of 
which  shall  b^  false.  It  is  the  *  false 
making  *  which  the  statute  makes  an  of- 
fense, and  this  is  forgery  as  described  in 
all  the  elementary  books.  ...  It  is  quite 
evident  an  affidavit  might  be  falsely  made 
when  no  oath  whatever  might  have  been 
taken."  U.  S.  i\  Wentworth,  (C.  C.  N.  H. 
1882)    11  Fed.  52. 

4.  Purpose  to  Defraud 

In  Meldrum  v.  United  States,  (C.  C.  A. 
9th  Cir.  1907)  151  Fed.  177,  80  C.  C.  A. 
545,  10  Ann.  Cas.  324,  affirming  a  judg- 
ment of  conviction  in  (D.  C.  (S'e.  1900) 
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146  Fed.  390,  the  court  said:     "The  in- 
dictment   charges   the    felonious   making 
and  forging  of  certain  affidavits  purport- 
ing   to    be    the    affidavits    of    pretended 
settlers   upon   unsurveyed    lands    of    the 
United  States,  for  the  purpose  of  procur- 
ing  said   land^,   to   be    surveyed    by    the 
United  States,  by  filing  the  same  in  the 
office    of    the    Surveyor    General    of    the 
United  States,  to  be  used  as  a  basis  for 
letting  a  contract  by  the  United  States 
for  such  survey,  with  the  further  inten- 
tion that  such  false  and  fraudulent  affida- 
vits should  be   transmitted   to   the   com- 
missioner  of   the   general    land   office   at 
Washington  for  the  purpose  of  obtaining 
the  approval  of  and  payment  for  said  sur- 
vey when  made.    It  is  contended  that  the 
only  statutory  authority  for  the  survey 
of  public  lands  is  found  m  section  2401  of 
the  Revised  Statutes,  which  provides  that 
when  settlers  desiring  a  survey  shiUl  file  an 
application  therefor  in  writing  and  shall 
deposit  in  a  proper  United  States  deposi- 
tory to  the  credit  of  the  United  States 
.a  sum  sufficient  to  pay  for  such  a  survey, 
together  with   all   expenditures   incident 
thereto,  without  cost  or  claim  for  indem- 
nity  on  the  United  States,   it  shall   be 
lawful   for   the  Surveyor   General   under 
instructions  to  survey  such  public  lands, 
and  that,  inasmuch  as  all  the  expense  of 
the  survey  of  such  lands  is  to  be  deposited 
in  advance  by  the  settlers  desiring  the 
same,  there  can  be  no  loss  or  injury  to 
the  United  States  upon  any  survey,  and 
therefore  there  can  be  no  purpose  to  de- 
fraud in  forging  affidavits  for  the  pur- 
pose of  procuring  the  same.   But  this  argu- 
ment leaves  out  of  consideration  section 
2403,  which  provides  that,  where  deposits 
are  made  in  accordance  with  the  provisions 
of  section  2401,  certificates  shall  be  issued 
therefor,  which  certificates  may  be  used 
by  settlers  in  part  payment  for  the  lands 
settled  upon,  or  may  be  assigned  by  in- 
dorsement, and  may  be  received  by  the 
government   in   payment   for  any   public 
lands  of  the  Urn  ted  States  in  the  states 
where   the   surveys   are  made.     It   thus 
appears  that  money  deposited  by  settlers 
is  not  taken  in  payment  for  ^  the  surveys, 
but  is  received  as  an  advance  for  the  pres- 
ent expense  thereof,  and  becomes  a  charge 
against  the  United  States,  evidenced  by 
certificates  which  may  be  used  in  pay- 
ment, not  only  for  the  lands  so  survey^, 
but  for  other  lands  in  the  state.     It  is 
plainly  to   be    seen,    therefore,   that   the 
government   might   have   been    defrauded 
by  the  false  affidavits  for  the  making  of 
which  the  plaintifif  in  error  was  indicted. 
The  proof  in  the  court  below  may  have 
shown  that  the  land   so  to  be  surveyed 
was  worthless,  a  desert  waste,  or  that  the 
purpose  of  the  survey  which  was  sought 
was  to  give  occupation  to  surveyors  at  a 
cost  far  beyond  its  value  or  its  just  com- 
pensation.    If  it  can  be  perceived  that 


the  government  might  have  been  de- 
frauded by  the  instrument,  its  sufficiency 
so  far  as  that  feature  of  the,  indictment 
is  concerned,  will  be  sustained,  especially 
when  it  is  attacked  for  the  first  time,  as 
here,  in  an  appellate  court.  Again,  it  is 
to  be  observed  that  on  Madrch  3,  1901, 
Congress  in  making  appropriations  for 
the  sundry  civil  expenses  of  the  govern- 
ment for  the  fiscal  year  ending  June  30, 
1&D2,  appropriated  for  surveys  and  re- 
surveys  of  public  lands  $325,000,  and  pro- 
vided that  in  expending  the  same  po-ef- 
erence  should  be  given  in  favor  of 
surveying  townships  occupied  in  whole  or 
in  part  by  actual  settlers.  2  Supp.  Rev. 
St.  (2d  Ed.)  p.  1651  (Act  March  3,  1901, 
ch.  853,  §  1,  31  Stat.  1133.  The  proof  in  the 
lower  court  may  have  been  that  a  portion 
of  the  money  so  appropriated  for  the  year 
1902  was  available  for  surveys  of  public 
lands  in  Oregon,  and  that  it  was  the  in- 
tention of  the  plaintiff  in  error  to  use  the 
forged  affidavits  in  obtaining  such  money 
for  the  surveys  for  which  he  sought  official 
sanction.  From  whatever  source  the 
money  was  sought  to  be  obtained,  it  ia 
evident  that  there  might  have  been,  upon 
the  facts  charged  in  the  indictment,  an 
intention  to  defraud  the  United  States." 

The  filling  in  of  answers  in  a  paper 
known  as  the  "  Declaration  Sheet "  by 
one  who  impersonated  an  applicant  for 
examination  before  the  United  States  civil 
service  commissioners  and  the  false  sign- 
ing of  that  applicant's  name  thereto  was 
held  to  be  a  violation  of  R.  S.  sec.  5418, 
the  court  saying:  "Section  5418  liter- 
ally as  well  as  in  spirit  covers  the  case. 
The  offense  charged  is  a  grave  one;  an 
attempt  to  prejudice  the  rights  of  the 
United  States  in  the  administration  of 
the  civil  service  statutes.  Had  the  de- 
fendiants  been  successful  one  of  them 
would  have  obtained  a  privilege  which 
would  have  plac^  him  in  a  favored  class 
and  have  entitled  him  to  an  advantage 
over  others  in  the  appointment  to  office. 
The  privilege  is  a  valuable  one  and  the 
fraud  of  the  defendants  was  therefore  in 
prejudice  of  the  government."  U.  S.  v. 
Bunting,    (E.  D.  Pa.  1897)    82  Fed.  883. 

On  the  trial  of  an  indictment  of  a  rev- 
enue collector  for  forging  a  pay-roll  the 
court  charged  the  jury:  "The  rule  here 
is,  as  stated  by  the  best  authorities,  that 
if  a  man  int^ds  to  do  what  he  is  ccm- 
scious  the  law,  which  every  one  is  pre- 
sumed to  know,  forbids,  there  need  not 
be  any  other  evil  intent  shown.  In  such 
a  case  the  law  infers  the  intent  to  defraud 
from  the  act.  If  you  are  convinced  that 
the  defendant  knew  the  false  character 
of  the  pay-roll  when  he  transmitted  it 
to  the  government,  you  are  not  obliged 
to  look  further  than  that  to  find  a  fraudu- 
lent intent  on  the  part  of  the  defendant." 
U.  S.  1?.  Houghton,  (D.  C.  N.  J.  1882) 
14  Fed.  544. 
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Unless  the  jury  are  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  was 
aware  of  the  falsity  of  a  writing  al leered 
.  to  have  been  fo'rged  by  him,  he  is  entitled  . 
to  acquittal.  "  The  law  requires  the  gov- 
ernment to  prove  a  guilty  knowledge  of 
its  character  before  there  can  be  a  con- 
viction." U.  S.  17.  Houghton,  (D.  C.  N. 
J.  1882)    14  Fed.  544. 

5.  Actuai  Fiwrncial  Loan  Unnecessary 

An  actual  financial  or  property  loss 
need  not  be  charged  or  proved  in  order 
to  make  out  a  cause  under  this  section 
of  forging  vouchers  required  upon  ex- 
amination by  the  Civil  Service  Commis- 
sion of  the  United  States,  certifying  to 
the  character,  physical  capacity,  etc.,  of 
the  applicant,  and  presenting  the  same 
to  the  commission.  U.  S.  r.  Plvler,  ( 1»11 ) 
232,  U.  S.  15,  32  S.  Ct.  6,  56  U.  S.  (L. 
ed.)  70.  See  also  U.  S.  t\  Curley,  (C.  C. 
Mass.  1903)  122  Fed.  738,  affirmed  (C. 
C.  A.  1st  Cir.  1904)  130  Fed,  1,  64  C.  C. 
A.  369. 

"It  is  not  necessary  that  the  United 
States  should  have  been  actually  de- 
frauded. The  act  of  forgery,  done  with 
the  intent  to  defraud  the  United  States 
is  the  act  punishable  by  the  statute  .  .  . 
and  the  statute  takes  effect  when  the 
forgery  is  committed."  U.  S.  v.  Lawrence, 
(1875)  13  Blatchf.  211,  26  Fed.  Cas.  No. 
15,572. 

Under  an  indictment  charging  only  an 
intent  to  defraud,  it  is  not  necessary  for 
the  prosecution  to  prove  that  the  gov- 
ernment has  been  actually  defrauded  in 
order  to  warrant  a  conviction.  U.  S.  v, 
Houghton,  (D.  C.  N.  J.  1882)  14  Fed. 
544. 

XL  Chasacikb  of  Instbumjent 

See  also  this  heading  in  not«s  to  section 
20,  infra,  p.  507.     • 

1.  In  General 

Construing  the  terms  used  in  an  earlier 
statute  specifying  instruments  made  the 
subject  of  forgery,  the  court  remarked 
that  they  occurred  "  in  a  penal  statute 
requiring,  by  &  long  sanctioned  principle, 
great  strictness  of  construction.^'  U.  S. 
r.  Irwin,  (1851)  5  McLean  178,  26  Fed. 
(Jas.  No.  16,445. 

'^The  object  of  that  section  [sec.  5418] 
was  to  protect  the  general  government 
against  the  consequeneea  that  might  re- 
sult from  the  forgery,  alteration  or  coun- 
terfeiting of  documents,  records  or  writ- 
ings, that  had  some  connection  with  its 
business,  as  conducted  by  its  own  offi- 
cers." Cross  r.  North  Carolina,  (1889) 
132  U.  S.  131,  10  S.  Ct.  47,  33  U.  S.  (L. 
ed.)  287. 

2.  Application  for  Oivil  Service 
Examination 

Forgery,  when  properly  alleged,  of  an 
application    for    examination    under    the 


civil  service  law  and  valid  rules  was  held 
to  be  an  offense  covered  by  R.  S.  sec.  5479, 
now  embodied  in  the  text  section.  U.  S. 
f.  Johnson,  (1906)  26  App.  Cas.  (D.  C.) 
136,  citing  as  "  analogous  cases,"  Curley 
V.  U.  S.,  (C.  C.  A.  l8t  Cir.  1904)  130 
Fed.  1,  64  C.  C.  A.  369,  and  Johnson  v. 
U.  S.,   (1905)   26  App.  Cas.    (D.  C.)    136. 

3.  Homestead  Application 

In  U.  S.  V,  McKinley,  (C.  C.  Ore.  1903) 
127  Fed.  166,  it  was  held  that  the  forgery 
of  homestead  applications  and  affidavits, 
with  intent  to  thereby  obtain  title  to  pub- 
lic lands  of  the  United  States,  constituted 
an  offense,  under  this  section,  although 
the  land  was  described  as  "  in  township 
24  south  of  range  1  east,"  without  naming 
the  meridian,  where  in  fact  all  the  town- 
ships in  the  state  were  numbered  from 
the  same  meridian,  and  the  description 
was  therefore  sufficient  to  identify  the 
lands  to  the  officers  acting  on  the  papers, 
and  such  papers  were  capable  of  effecting 
the  intenoed  fraud. 

4.  Affidavit 

Sufilciency  of  affidavit. — A  writing  (an 
affidavit  in  this  case)  is  sufficient  to  ac- 
complish the  purpose  to  defraud  the 
United  States  of  the  title  to  lands  if  it 
possibly  may  produce  such  a  result.  U. 
S.  Barnhart,  (D.  C.  Ore.  1887)  33  Fed. 
469,  holding,  however,  that  in  the  instant 
case  the  affidavit  could  not  have  effected 
such  result,  and  therefore  sustaining  a 
demurrer  to  an  indictment  for  forging  it. 

Where  the  offense  charged  against  the 
defendant  was  the  making  a  false  jurat 
to  an  affidavit  by  a  United  States  deputy 
surveyor  as  to  his  services  in  surveying 
townships  of  land  in  California,  it  was 
held  that  a  notary  public  had  no  author- 
ity to  administer  the  oath.  U.  S.  v.  Hall, 
(1889)  131  U.  S.  50,  9  S.  Ct.  663,  33 
U.  S.  (L.  ed.)  97.  Nor  had  a  Circuit 
Court  commissioner  such  authority.  U.  S. 
V.  Reilly,  (1889)  131  U.  S.  58,  9  S.  Ct. 
664,  33  U.  S.  (L.  ed.)  75. 

The  knowingly  uttering  of  a  false  affi- 
davit as  true,  for  the  purpose  of  defraud- 
ing the  United  States  of  certain  lands, 
when  the  defendant  delivered  such  affi- 
davit to  the  governor  as  evidence  of  their 
swampy  character,  and  thereafter  by  such 
means  intentionally  transmitted  the  same 
to  the  surveyor-general  for  a  like  purpose, 
makes  a  case  under  the  statute  of  know- 
ingly uttering  or  publishing  the  forgery, 
and  of  transmitting  the  same  to  an  officer 
of  the  United  States,  with  intent  to  de- 
fraud. U.  S.  I'.  Barnhart,  (D.  C.  Ore. 
1887)   33  Fed.  459. 

Palpably  false  affidavit. — ^When  a  false 
instrument  or  affidavit  is  so  palpably  and 
absolutely  invalid  that  it  cannot  defraud 
or  inflict  "loss  or  injury  under  any  circum- 
stances, it  may  not  form  the  baais  of  a 
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charge  of  forging  it,  or  of  uttering  it, 
or  of  transmitting  it  to  the  officer  to  de- 
fraud the  United  States.  But  if  under 
any  contingency  it  may  have  the  effect  to 
deceive  and  defraud,  it  is  sufficient  to 
found  a  conviction  of  such  an  offense  upon. 
Such  an  instrument  or  affidavit  is  suf- 
ficient if  it  is  apparently  valid  on  its 
face,  although  extrinsic  facts  may  exist 
that  would  render  it  void  or  ineffective 
if  genuine.  It  is  not  indispensable  to  a 
conviction  for  transmitting  a  forged  affi- 
davit to  an  officer  to  defraud  the  United 
States,  or  to  a  conviction  of  forgery, 
or  of  uttering  a  forged  instrument,  that 
the  affidavit,  the  forgery,  or  the  uttering 
shall  be  sufficient  in  itself,  without  other 
evidence  or  acts,  to  win  the  controversy 
or  to  accomplish  the  object  of  the  wrong- 
ful act.  It  is  enough  that  it  may  under 
some  contingency  aid  to  bring  about  that 
result.  Neff  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1908)  165  Fed.  273,  91  C.  C.  A.  241, 
where  the  court  said :  "  This  is  not  a 
prosecution  for  perjury,  or  for  forgery, 
or  for  uttering  a  forged  instrument.  .  .  . 
The  offense  is  statutory,  but  is  akin  to 
the  uttering  of  forged  instruments.  Estab- 
lished rules  of  law  applicable  to  cases  of 
this  nature  are  that,  where  the  instru- 
ment or  affidavit  is  so  palpably  and  abso- 
lutely invalid  that  it  cannot  under  any 
circumstances  inflict  loss  or  injury,  the 
charge  of  the  offense  cannot  be  sustained, 
but  if  under  any  contingency  the  forged 
instrument  may  be  prejudicial,  it  is  .'suf- 
ficient to  form  the  basis  of  a  convict  i  or  " 
Affidayit  to  obtain  pension. —  In  U.  S. 
V.  Gowdy,  (E.  D.  S.  G.  1889)  37  Fed.  332, 
denying  a  motion  to  quash  an  indictment 
for  violation  of  R.  S.  sec.  6479,  quoted 
9upra,  under  the  text,  the  court  said: 
"  The  charge  in  the  indictment  is  that 
he  procured  and  aided  one  Mary  Conycra 
to  make  an  affidavit  stating  certain  things 
which  are  false,  for  the  purpose  of  obtain- 
ing a  pension  and  arrears  of  a  pension 
as  the  widow  of  a  soldier  of  the  war  of 
1812.  The  motion  proceeds  upon  the 
ground  that  this  section  5479  does  not 
apply  to  a  case  in  which  the  affidavit 
used  was  in  fact  taken  before  the  proper 
officer,  even  though  the  statements  made 
in  it  are  false.  In  the  case  of  U.  S.  v. 
Staats,  [1860]  8  How.  41,  [12  U.  S.  (L. 
ed.)  979]  the  statute  of  3d  March,  1823, 
was  construed.  This  statute  was  subse- 
quently amended  by  act  of  8th  June, 
18T2,  by  the  insertion  of  the  word  *  affida- 
vit '  among  the  other  writings  mentioned 
in  the  statute,  and  is  incorporated  in  the 
Revised  Statutes  as  section  5479.  In 
that  case  it  was  held  that  the  act  punished 
not  only  the  crime  of  forging  certain  in- 
struments, or  altering  them  when  forged, 
but  also  the  offense  of  using  a  genuine 
but  false  instrument,  knowing  it  to  be 
false,  in  support  of  a  claim  with  intent 


to  defraud  the  government.    This  case  is 
decisive  of  the  point  made." 

5.  "SecuHty** 

A  military  law  warrant  was  held  not  to 
be  a  "  public  security  of  the  United 
States "  within  the  meaning  of  these 
words  in  sec.  17  of  the  Act  of  March 
3,  1825,  4  Stat.  L.  119,  punishing  the 
crime  of  forgery.  U.  S.  v.  Irwin,  (1851) 
5  McLean  178,  26  Fed.  Cas.  No.  15,446. 

6.  Engineer's  License 

The  alteration  of  a  license  to  an  en- 
Sineer,  issued  under  R.  S.  sec.  4441  (in 
Officebs  of  Merchant  Vessels,  vol.  6, 
p.  1255),  so  as  to  give  the  licensee  the  ap- 
pearance of  a  higher  class  than  that  for 
which  the  license  was  actually  issued,  did 
not  constitute  the  forging  of  a  public 
document  for  the  purpose  of  defraudin^^ 
the  United  States,  and  R.  S.  sec.  5418  or 
R.  S.  sec.  5479,  both  of  which  are  quoted 
in  the  note,  supra,  pp.  496,  497.  Altera- 
tion of  Engineer's  License,  ( 189( 
Atty.-Gen.  649. 


1890)   19  Op. 


7.  "  Other  WHting  " 

See  this  heading  in  notes  to  sec.  29, 
infra,  at  p.  509. 

a.  In  General 

Rule  of  ejuidem  generis. — ''  It  is  a  well 
settled  rule  of  construction  that  *  w^herc 
general  words  follow  an  enumeration  of 
particular  cases,  such  general  words  are 
held  to  apply  only  in  cases  of  the  same 
kind  as  those  which  are  expressly  men- 
tioned.' Smith's  Com.  §  740."  U.  S.  f?, 
Irwin,  (1851)  5  McLean  178,  26  Fed.  Caa. 
No.  15,445.  See  also  many  illustrations 
of  this  principle  in  article  Statutes  and 
Statutory  Construction,  sec.  91,  in  vol.  1, 
p.  116,  of  this  work. 

''The  expression  'or  other  writing', 
following  the  enumeration,  must  find  a 
restriction  in  the  class  to  which  it  be- 
longs, and  the  obvious  scope  of  the  opera- 
tion of  the  section  as  an  entiretv.  It 
does  not  include,  in  our  interpretation  of 
the  clause  '  for  the  purpose  of  defraud- 
ing the  United  States,'  a  commissioner 
sent  to  look  into. and  report  the  condition 
of  the  [national]  bank,  when  it  does  not 
appear  that  the  government  has  any 
pecuniary  interest  in  the  matter,  and  in 
only  exercising  through  this  agency,  a 
supervisory  power  over  these  institutions 
to  secure  their  fidelity  to  duty  and  the 
safety  of  the  public."  State  v.  Cross, 
(1888)   101  N.  C.  770,  7  S.  E.  715. 

b.  Papers  Preliminary  to  Entry  of  Imports 

In  U.  S.  17.  Lawrence,  (1875)  13  Blatchf. 
211,  26  Fed.  Cas.  No.  16,572,  overruling 
a  demurrer  to  an  indictment  imder  R.  8. 
sec.  5418  (quoted  in  the  note,  supra,  p. 
496),  for  forgery  of  what  is  known  m  an 
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owner's  oath  required  by  law  to  be  taken 
before  making  an  entry  of  goods  at  the 
custom  house,  forgery  of  an  import  entry, 
and  of  an  importer's  bond,  Benedict,  J., 
said:    ''The  first  position  taken  in  sup- 
port of  the  dennirrer  is,  that  the  rule  of 
construction,  according  to  which  general 
words  are  restricted  by  particular  words, 
ahould   be   applied  to  tnis   statute,   and 
the  meaning  of  the  words  'other   writ- 
ings,'   in    this    provision,    restricted    so 
as  to  exclude  from  the  operation  of  the 
statute   such  writings  as   are   set  forth 
in   this   indictment.     The   rule   here   in- 
voked is  not  an  arbitrary  rule,  but  one 
of  many  resorted  to  for   the  ascertain- 
ment   of    the    intent    of    the    legislator, 
when  such  intent  is  not  otherwise  appar- 
ent.    To  apply   it  to  all  general  words 
would  often  defeat  the  intention  of  the 
legislator,  and  such,  in  my  opinion,  would 
be  its  effect  if  applied  to  this  statute. 
Nothing   in   the   language    used,    nor    in 
the  mischiefs  intended  to  be  remedied,  nor 
in   the    circumstances    under    which    the 
statute  was  enacted,   Indicates  that  the 
words  'other  writings*  were  used   in  a 
restricted  sense,  but  the  contrary.    Vari- 
ous   writings    are    mentioned,    but    these 
writings  have  no  common  object,  nor  any 
ebaracterlstic    features    common    to    all, 
from  which  to  infer  an  intention  to  re- 
strict the  effect  of  the  provision  to  any 
particular  class  of  writings.       The  lan- 
guage of  the  statute  furnishes,  therefore, 
no  criterion  by  which  to  restrict  its  gen- 
eral words.     The  statute,  at  the  time  of 
its  enactment,  its  title  and  its  language 
show,  was  passed  in  consequence  of  the 
decision  of  the  Circuit  Court  in  the  case 
of  U.  S.  V.  Barney   [(1886)    25  Blatchf. 
2W,  24  Fed.  Cas.  No.  14,524].      In  that 
case,  the  defendant  was  charged  under  the 
Act  of  March  3,  1823  (3  Stat.  771),  with 
forging   a  bond   similar   in   character   to 
the  one  set  out  in  this  indictment.     The 
court  held  that  the  bond  was  not  covered 
hy  the  Act  of  1823,  because  that  Act  was 
hmited  to  writings  forged  for  the  pur- 
pose of  obtaining  money   of  the   United 
States.    The  forging  of  all  writings  other 
than  those  made  for  the  purpose  of  ob- 
taining money  of  the  United  States  being 
found   to   be  unpunished   by  the   Act   of 
1823,  the  Act  of  1866  was  passed  almost 
immediately    thereafter,    and    in    conse- 
quence of  the  announcement  of  that  de- 
cision.     The    object   of   the    act    was    to 
cover  the  forging  of  writings  found  to  be 
without   the   scope   of   the   Act   of    1823. 
This  is  made  apparent  by  comparing  the 
title  and  the  language  of  the  Act  of  1860 
with  the  Act  of  1823. 

"It  is  further  to  be  observed,  that  the 
act  of  1823  considered  by  the  court  in  the 
Case  of  Barney,  contains  the  same  general 
words  found  in  the  act  of  1866,  used  in  the 
same  way.  But  it  was  not  contended  in 


that  case  that  the  bond  counted  upon  waa 
not  covered  by  these  general  words,  while 
the  tenor  of  the  opinion  of  the  court 
plainly  shows  that  the  general  words 
'other  writings,'  in  the  act  of  1823,  were 
considered  as  having  their  natural  and 
general  meaning,  and  not  as  restricted' 
by  the  particular  words  used  in  connection 
therewith.  The  opinion  of  the  court  upon 
the  Act  of  1823  affords,  therefore,  strong 
support  to  this  indictment. 

**  Furthermore,  inasmuch  aa  the  act  of 
1866,  enacted  under  the  circumstances 
stated,  uses  the  words  of  the  act  of  1823, 
now  under  consideration,  the  inference 
must  be,  that  those  words  were  intended 
to  be  understood  in  the  new  act  as  they 
had  been  understood  by  the  court  in  the 
former  act.  The  intention  of  the  legis- 
lator being  thus  disclosed,  there  is  no 
room,  therefore,  for  the  application  of 
the  rule  of  ejusdem  generis. 

"  But,  it  is  said,  some  limitation  of  the 

general  words  of  the  act  of  1866  is  rcn- 
ered  necessary  by  the  provisions  found 
in  the  third  section  of  the  act  of  March 
3,  1863  (12  Stat.  73»),  reproduced  in 
section  5445  of  the  Revised  Statutes.  The 
argument  is  this:  The  Act  of  1863 
punishes  as  a  misdemeanor  all  acts  done 
in  Meeting  an  entry  of  goods.  The  writ- 
ings set  out  in  this  indictment  appear,  on 
their  face,  to  be  elements  of  the  act  of 
entering  goods,  and,  if  held  to  be 
covered  bv  the  act  of  1866,  an  absurdity 
will  result  because,  while  the  completed 
transaction  is  punished  as  a  misdemeanor, 
a  part  of  it  may  be  selected  out  and  be 
pimished  as  a  felony.'  Therefore,  it  is 
said,  the  statute  of  1866  must  be  con- 
strued as  not  applicable  to  any  writing 
within  the  scope  of  the  statute  of  1863, 
according  to  which  the  act  here  c<Hn- 
plained  of  would  be  punishable  under  the 
act  of  1863,  and  not  under  the  act  of 
1866.  In  respect  to  this  argument,  assum- 
ing, for  the  present,  that  the  offenses 
created  by  the  statute  of  1863  are  mis- 
demeanors, and  those  created  by  the  stat- 
ute of  1866  are  felonies,  it  is  to  be  ob- 
served, that  the  statute  of  1863  does  not 
necessarily  include  an  act  of  forgery,  nor, 
indeed,  any  act  done  in  the  preparation 
of  papers  preliminary  to  an  entry  of 
goods.  A  full  and  proper  effect  is  ^iven 
to  the  act  of  1863,  by  construing  it  as 
applicable  to  the  act  of  entering  goods, 
and  of  aiding  in  making  an  entry.  More- 
over, the  entry,  to  be  punishable  under 
the  statute  of  1863,  must  be  made  at  less 
than  the  true  weight  or  meaaurement,  or 
by  a  false  classification  as  to  quantity  or 
value,  or  by  the  payment  of  less  than  the 
amount  of  duties  legally  due.  But,  none 
of  these  features  appear  here,  and  it  can- 
not, therefore,  be  said,  that  the  acts  here 
complained  of  are  punishable  under  the 
statute  of  1863.  Besides,  it  is  plain  that 
an  act  which,  under  some  circumstances, 
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may  be  an  element  of  a  transaotion  also 
punishable  as  a  substantial  offense,  may, 
by  itself,  be  an  offense  when  made  such 
by  a  statute.  It  would  hardly  be  sup- 
posed that  a  defense  to  an.  indictment  for 
forgery  would  be  made  out  by  showing 
that  the  forged  paper  was  used  to  extort 
money,  although,  in  such  case,  an  indict- 
ment would  lie  for  the  misdemeanor  as 
well  as  for  the  felony;  and  no  absurdity 
arises  although  the  punishment  attached 
to  the  felony  be  greater  than  that  pre- 
soribed  for  the  mi^emeanor." 

c.  "Writing" 

In  U.  S.  17.  Chase,  (1890)  135  U.  S. 
266,  10  S.  Ot.  756,  34  U.  S.  (L.  ed.)  117, 
where  it  was  held  that  depositing  in  the 
mail  an  obscene  letter,  sealed  and  ad- 
dressed, was  not  made  criminal  by  a  stat- 
ute which  prohibited  the  mailing,  among 
other  things,  of  an  obscene  "  writing,"  the 
court  said:  "We  do  not  think  it  a  rea- 
sonable construction  of  the  statute  to  say 
that  the  vast  mass  of  postal  matter  known 
as  *  letters '  were  intended  by  Congress 
to  be  expressed  in  a  term  so  general  and 
Tague  as  the  word  '  writing,'  when  it 
would  have  been  just  as  easy,  and  also 
in  strict  accordance  with  all  its  other  pos- 
tal laws  and  regulations,  to  say  'letters' 
when  letters  were  meant."  See  also  many 
other  cases  cited  under  the  section  head- 
ing It  would  have  been  easy  to  say  so  in 
article  Statutes  and  Statutory  Construe- 
turn,  sec.  27,  in  vol.  1,  p.  41  of  this  work. 

d.  Meaningless  Document  —  Blank 

Form 

Certificate  of  residence. —  In  U.  S.  v.  Ah 
Won,  (C.  C.  Ore.  1899)  97  Fed.  494,  sus- 
taining a  demurrer  to  an  indictment 
under  R.  S.  sec.  5418  for  counterfeiting 
a  blank  form  of  certificate  of  residence 
issued  by  the  government  to  Chinese  law- 
fully entitled  to  remain  therein  as  evi- 
dence of  such  right,  the  court  said :  "  The 
making  or  having  in  his  possession  by  the 
defendant  of  the  blank  form  in  question 
is  not,  in  my  opinion,  an  offense,  under 
section  5418.  It  is  settled  that  it  is  no 
offense  to  have  in  one's  possession,  with 
the  intent  to  use,  an  obligation  that  is 
unsigned.  This  blank  does  not  represent 
anything  nor  convey  anything.  It  is  a 
meaningless  document,  not  capable  of  im- 
posing upon  anybody  or  of  effecting  any- 
thing. The  most  that  can  be  said  of  it 
is  that  it  is  a  step  towards  the  prepara- 
tion of  such  a  document  as  it  is  claimed 
to  be  by  the  government  upon  the  argu- 
ment 01  this  demurrer.  It  is  admitted 
by  the  attorney  for  the  United  States  in 
the  argument  on  this  demurrer  that  this 
is  not  such  a  document  as  is  described  in 
section  8  of  the  Chinese  exclusion  act  of 
May  5,  1892,  which  provides  that  *  any 
person  who  shall  knowingly  and  falsely 
alter  or  substitute  any  name  for  the  name 


written  in  such  certificate,  or  forge  such 
certificate,  or  knowingly  utter  any  forged 
or  fraudulent  certificate,  or  falsely  per- 
sonate any  person  named  in  such  certifi- 
cate, shall  be  guilty  of  a  misdemeanor,' 
etc.  If  this  so-called  '  instrument '  is  not 
described  by  this  act  because  it  does  not 
constitute  a  certificate,  for  the  like  reiL- 
son  it  is  not  within  the  provisions  of  sec- 
tion 5418.  In  other  words,  this  mere 
blank  is  not  a  writing,  and  it  is  not 
capable  of  performing  the  functions  of 
one,  within  the  meaning  of  this  secti<m." 

e.  Bills  or  Notes  in  Private  Business 
Payable  at  bank. —  '*The  false  making 
or  forging  of  promissory  notes  or  other 
securities,  purporting  to  be  executed  by 
individuals,  and  made  payable  to  or  at  & 
national  banking  association,  cannot  be 
said  to  have  been  done  '  for  the  purpose 
of  defrauding  the  United  States,'  and  to 
constitute  the  offense  described  in  section 
5416.  Such  an  act  may  be  in  fraud  of 
the  bank,  or  of  its  stockholders,  but  is 
not,  in  itself,  or  within  the  meaning  of 
that  section,  a  fraud  upon  the  United 
States."  Cross  t?.  North  Carolina,  (1889) 
132  U.  S.  1»1,  10  S.  Ct.  47,  33  U.  S.  (L. 
ed.)  287,  affirming  State  v.  Cross,  (1888) 
101  N.  C.  770,  7  S.  E.  715,  where  the  court 
said :  "  From  the  entire  context,  and  the 
carefully  constructed  sentence  or  section 
itself,  it  is  manifestly  directed  against 
frauds  attempted  to  be  perpetrated  on  the 
government  in  its  fiscal  operations,  as  the 
entire  chapter  shows.  The  section  no- 
where mentions  promissory  notes  or  money 
securities  held  b^  banks  or  individuals 
againfirt;  other  business  corporations  or  in- 
dividuals .  .  .  and  the  careful  enumera- 
tion of  the  things  to  be  forged  and  the 
leaving  out  bills  and  no'tes  in  which  are 
formed  relations  between  the  debtor  and 
payee  or  holder  are  significant  of  the 
scope  and  limitations  of  the  enactment." 
State  V,  Cross,  (1888)  101  N.  C.  770,  7 
S.  E.  715. 

III.  Indictment  and  Evidengb 
1.  Indictment 
a.  Necessity  of  Indictment 
''Infamous"  offense. —  The  offense  cre- 
ated by  this   section   is  an   "  infamous " 
one,   and  can  be   prosecuted  only  by  in- 
dictment or  presentation  of  a  grand  jury, 
U.  S.  17.  Tod,   (S.  D.  Ohio  1885)   25  Fed. 
815. 

b.  Joinder  of  Offenses 

Where  both  counts  of  an  indictment 
charged  respectively  an  offense  of  the 
same  class  or  kind,  and  these  crimes  grew 
out  of  the  same  transaction,  it  was  held 
that  they  were  properly  joined.  U.  S.  t?. 
Wentworth,  (C.  0.  N.  H.  1882)  11  Fed.  52. 

c.  Forgery  of  Affidavit 
In  Meldrum  t\  U.  S.,  (C.  C.  A.  9th  Cir. 
1907)    151  Fed.  177,  80  C.  C.  A.  545,  10 
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Ann.  CasL  324  {affirming  (D.  O.  Ore.  1906) 
146  Fed.  390),  the  indictinent  charged  in 
BubBtance  the  felonious  making  and  forg- 
ing of  certain  affidavits  purporting  to  he 
the  a£Bdavit9  of  pretended  settlers  upon 
nnsunreyed  lands  of  the  United  States, 
for  the  purpose  of  procuring  said  lands 
to  be  surveyed  by  the  TJnit^  States,  by 
filing  the  same  in  the  office  of  the  sur- 
veyor general  of  the  United  States  to  be 
used  as  a  basis  for  letting  a  contract  by 
the  United  States  for  such  survey  with 
the  farther  intention  that  such  false  and 
fraudulent  affidavits  should  be  transmitted 
to  the  commissioner  of  the  general  land 
office  at  Washington  for  the  purpose  of 
obtaining  the  approval  of  and  payment 
lor  said  survey  when  made.  The  court, 
said:  "It  is  contended  that  the  indict- 
ment is  fatally  defective  in  that  it  does 
not  declare  that  there  were  no  such  per- 
sons as  the  affiants  named  in  the  affida- 
vits; in  that  it  fails  to  charge  that  the 
affiants  did  not  live  on  the  lands  described 
or  that  such  lands  were  unsettled;  in 
that  it  fails  to  deny  that  the  plaintiff  in 
error  had  been  given  authority  by  such 
affiants  so  named  to  prepare  the  affida- 
vits; and  in  that  it  contains  no  allegation 
that  money  was  deposited  to  meet  the  ex- 
pense of  the  survey.  The  indictment 
chaiges  that  the  plaintiff  in  error  feloni- 
ously did  falsely  make  and  forge  a  cer- 
tain affidavit  purporting  to  be  the  affida- 
vit of  [the  affiant  named]  a  pretended 
settler  and  it  ciets  forth  a  copy  of  the 
affidavit  with  a  signature  purporting  to 
be  that  of  the  affiant  and  the  jurat  be- 
fore a  notary  public.  The  indictment,  in 
other  words,  plainly  charges  the  plaintiff 
in  error  with  forging  the  affidavit  and 
signing  the  name  of  a  pretended  persim 
thereto,  and  falsely  obtaining  or  append- 
ing the  jurat  of  &  notary.  Under  such  a 
charge  it  would  be  immaterial  whether 
there  were  such  a  person  as  the  affiant 
named,  or  whether  he  was  a  settler  on 
the  land,  or  whether  the  land  had  been 
settled  upon;  nor  is  it  a  fatal  defect  to 
the  indictment  that  it  fails  to  allege  that 
money  was  deposited  with  the  affidavits 
as  required  by  section  2401.  The  crime 
ehaiged  was  the  felonious  false  making 
and  forging  of  the  affidavits  and  the  utter- 
ing of  the  same.  In  United  States  v, 
Lawrence,  [1875]  13  Blatchf.  211,  Fed. 
Cas.  No.  15,572,  Judge  Benedict  said: 
'  It  is  not  necessary  in  an  indictment  for 
forgery  to  set  out  such  a  state  of  things 
ousting  in  fact  that  the  writing  if  genu- 
ine, would  necessarily  or  probiS>ly  affect 
a  right  of  the  United  States.  When  the 
writings  appear,  by  their  language,  to  be 
nich  that  they  might  have  the  effect  to 
defraud  the  United  States,  it  is  sufficient 
to  set  them  out,  averring  generally  the 
intent  to  defraud  tiie  United  States,  but 
oniitting  all  extrinsic  circumstances.'" 
In  U.  S.  V.  Wentworth,    (C.  C.  N.  H. 


1882)  11  Fed.  62,  where  defendants  were 
prosecuted  for  forgery  of  affidavits  to  pro- 
cure a  pension,  judgment  was  arrested 
after  a  verdict  of  conviction  and  the  de- 
fendants were  discharged,  the  court  say- 
ing: "It  is  also  contended,  by  the  re- 
spondents' counsel,  that  these  indictments 
are  bad  because  they  profess  to  set  out 
the  affidavits  only  in  their  substance,  and 
not  in  words  and  figures,  or  other  apt 
words  to  indicate  that  they  are  literally 
copied.  The  words  of  the  indictment  are: 
'  Which  said  false  and  fraudulent  affidavit 
and  writing  was-  then  and  there  of  the 
substance  following —  th-at  is  to  say; '  and 
the  court  think  that  is  not  sufficient.  The 
offense  described  in  the  statute  on  which 
these  indictments  are  founded  is  forgery, 
and  it  has  always  been  held  necessary  m 
such  cases  to  set  out  literally  the  paper 
alleged  to  be  forged.  The  statute  (d  &  3 
Wm.  p.  4,  c.  123)  would  seem  to  have 
obviated  that  necessity  in  England  but  it 
has  no  effect  here.  The  authorities  are 
very  numerous  and  uniform.  Arch.  Cr.  PI. 
&  Ev.  42,  and  cases  there  cited;  2  Whart. 
1468;  1  Whart.  306;  2  Russ.  374;  1  Chit. 
230;  State  v.  Bryant,  [1845]  17  N.  H. 
323;  Com.  i?.  Houghton,  [1811]  8  Mass. 
107;  State  <?.  Parker,  1  Chit.  203;  People 
i;.  Kingsley,  [1824]  2  Cow.  522;  U.  S.  v. 
Britton,  [1822]  2  Mason,  464  [24  Fed. 
Cas.  No.  14,650].  There  are  some  cases 
where  the  instrument  need  not  be  set  out, 
as  when  the  prisoner  has  it  in  his  pos- 
session or  has  destroyed  it.  Com.  t\ 
Houghton,  [1811]  8  Mass.  107;  U.  S.  t?. 
Britton,  [1822]  2  Mason  464  [24  Fed. 
Cas.  No.  14,650].  Wharton  says  (vol.  1, 
I  307) :  'Where  the  indictment  fails  to 
claim  to  tet  out  a  copy  of  the  instrmnent 
in  words  and  figures  it  will  be  invalid.' 
And,  again  (vol.  2,  §  1468) :  *The  indict- 
ment should  not  only  set  forth  the  tenor 
of  the  bill  or  note  forged,  but  it  should 
profess  to  do  so.'  The  obvious  reason  is 
that  the  court  may  see,  on  inspection  of 
the  indictment,  that  an  offense  has  been 
committed,  if  the  facts  be  proved.  This 
objection  is  well  taken,  is  fatal  to  these 
indictments." 

d.  Falsity  of  Instrument 

An  indictment  for  falsely  making  an 
application  for  examination  under  the 
civil  service  laws  and  rules  which  failed 
to  set  forth  wherein  said  application  was 
falsely  made,  and  charged  only  by  infer- 
ence that  a  recited  answer  in  said  applica- 
tion was  in  fact  false  was  held  insufficient, 
even  though  the  effect  was  sufficiently 
dear  to  be  unmistakable  to  the  ordinary 
intelligence,  for  "  it  would  be  an  unsafe 
rule  to  lay  down  that  an  indictment  is 
good  or  bad  according  to  the  degree  of  the 
intelligence  of  the  indicted  person  or  his 
attorney;  '^  and  the  defect  m  the  indict- 
ment was  not  cured  by  a  verdict  of 
guilty  where  a  demurrer  was  overruled. 
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thus  taking  the  case  outside  R.  6.  eeo. 
1026  in  OanciNAL  Law,  vol.  2,  p.  681. 
U.  S.  V.  Johnson,  (1906)  26  App.  Oas. 
(D.  O.)  136,  affirming  an  order  sustain- 
ing a  motion  in  arrest  of  judgment. 

e.  Intent  to  Defraud 

The  element  of  intent  is  involved  in  the 
issue  on  the  trial  of  an  indictment  under 
this  section;  that  the  accused  had  been 
actuated  with  an  intent  .to  defraud  the 
United  States  should  be  alleged  in  the 
indictment,  and  is  a  question  of  fact  for 
the  jury  to  determine.  Staton  <?.  U.  S., 
(C.  C.  A.  8th  Cir.  1898)  88  Fed.  253, 
60  U.  S.  App.  20,  31  C.  C.  A.  621. 

If  an  intent  to  defraud  the  United 
States  "  is  not  manifest  and  possible  on 
the  face  of  the  writing  extrinsic  facts 
must  be  stated  to  make  it  so."  U.  S.  v. 
Bamhart,  (D.  C.  Ore.  1887)  33  Fed.  459. 

"  It  is  not  necessary,  in  an  indictment 
for  forgery,  to  set  out  such  a  state  of 
things  existing  in  fact,  that  the  writing, 
if  genuine,  would  necessarily  or  probably 
affect  a  right  of  the  United  States.  When 
the  writings  appear,  by  their  language,  to 
be  such  that  they  might  have  the  effect 
to  defraud  the  United  States,  it  is  suf- 
ficient to  set  them  out,  averring  generally 
the  intent  to  defraud  the  United  States, 
but  .omitting  all  extrinsic  circumstances." 
U.  S.  V,  Lawrence,  (1875)  13  Blatchf. 
211,  26  Fed.  Cas,  No.  15,672. 

An  indictment  charging  an  intention  to 
defraud  the  United  States  is  sufficioit 
without  stating  the  means,  circumstances 
or  methode  by  which  the  fraud  was  to  be 
effected.  U.  S.  v.  Wentworth,  (C.  C.  N. 
H.  1882)  11  Fed.  62,  where  the  court  said: 
"  The  particular  manner  in  which  a  thing 
is  to  he  done  need  not  generally  be  al- 
leged. In  an  indictment  for  an  assault 
with  intent  to  kill,  it  is  not  necessary 
to  state  the  instrument  or  means  used  to 
effectuate  the  murderous  intent." 

2.  Evidence 

a.  In   General 

In  Pirscher  r.  U.  S.,  (C.  €.  A.  5th  Cir. 
1904)  133  Fed.  626,  67  C.  C.  A.  660,  af- 
firming a  conviction  for  forgery  of  a  bid 
for  a  mail-carrying  contract,  it  was  held 
that  there  was  no  error  in  permitting  a 
witness  to  testify  that  about  the  time  of 
the  alleged  forgeries  the  defendant  bought 
a  wagon  from  the  witness,  and  stated  at 
the  time  that  he  wanted  it  to  use  in  carry- 
ing the  mail,  as  this  testimony  bore  upon 


the  oriminal  intent  charged  in  the  indict- 
moit. 

In  the  case  cited  in  the  laet  preceding 
paragraph  it  was  also  held  that  there  was 
no  error  in  admitting  in  evidence  the  bid 
of  one  Rivers,  with  the  oath  of  the  bidder 
and  bond  and  oath  of  sureties  thereto  at- 
tached, as  the  same  was  shown  by  the 
then  undieputed  evidence  to  have  been, 
forged  by  the  defendant  contemporane- 
ously with  the  forging  of  the  bid  of  an- 
other person  for  which  the  defendant  was 
indicted. 

b.  Other  Instruments 

In  U.  S.  V,  Houghton,  (D.  C.  N.  J. 
1882)  14  Fed.  544,  an  indictment  of  a 
revenue  collector  for  forgery  of  a  certain 
pay-roll,  *'  other  pay-rolls  were  either 
brought  into  the  case  by  the  defendant 
to  show  the  methods  by  which  the  busi- 
ness of  the  collector's  office  was  con- 
ducted, or  were  admitted  by  the  court,  at 
the  instance  of  the  prosecution,  as  tend- 
ing to  aid  the  jury  in  reaching  a  correct 
conclusion  on  the  single  question  of  the 
knowledge  of  the  defendant  of  the  true 
character  of  the  one  on  which  the  indict- 
ment is  founded.  ...  It  was  on  this  prin- 
ciple that  other  pay-rolls  were  adtnitted 
in  the  case,  and  evidence  was  received 
tending  to  prove  their  false  or  fraudulent 
character." 

c.  Handwriting 

In  U.  S.  V.  Larned,  (1833)  4  Cranch 
(C.  C.)  312,  26  Fed.  Cas.  No.  15,565,  a 
prosecution  for  forgery,  the  court  **  upon 
consideration  of  the  authorities  cited  in 
4  Starkie  651,  Add.  (Pa.)  35,  and  6  Binn. 
349,  said  that  they  were  satisfied  that 
where  the  witness  has  acquired  a  knowl- 
edge of  the  hand)writing  of  the  prisoner 
by  having  often  seen  him  write,  etc.,  it  is 
competent  for  him  to  compare  the  paper 
in  question  with  the  genuine  handwriting 
of  the  prisoner,  and  to  state  his  belief  re- 
sulting from  both  sources." 

The  rule  of  the  common  law,  which  was 
applied  in  federal  courts,  would  not  per- 
mit a  comparison  of  handwriting  uniesa 
the  writing  to  be  compared  was  properly 
in  the  case  for  other  purposes  than  mere 
comparison.  See  U.  S.  r;.  Prout,  (1833) 
4  Cranch  (C.  C.)  301,  27  Fed.  Cas.  No. 
16,094,  and  cases  cited  in  notes  to  the  Act 
of  Feb.  26,  1913,  ch.  79,  27  Stat.  L.  683, 
set  forth  in  EviDENcafi,  vol.  3,  p.  227, 
which  Act  changed  the  common-law  rule 
above  stated. 


Sec.  29.  [Forging  deeds,  powers  of  attorney,  etc.]  Whoever  shall 
falsely  make,  alter,  forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely 
made,  altered,  forged,  or  counterfeited,  or  willingly  aid  or  assist  in  the 
ifalse  making,  altering,  forging,  or  counterfeiting,  any  deed,  power  of 
attorney,  order,  certificate,  receipt,  contract,  or  other  writing,  for  the  pur- 
pose of  obtaining  or  receiving,  or  of  enabling  any  other  person,  either 
directly  or  indirectly,  to  obtain  or  receive  from  the  United  Stat^,  or  any 
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of  their  officers  or  agents,  any  sum  of  money ;  or  whoever  shall  utter  or 
publish  as  true,  or  cause  to  be  uttered  or*  published  as  true,  any  such  false, 
foi-ged,  altered,  or  counterfeited  deed,  power  of  attorney,  order,  certifi- 
cate, receipt,  contract,  or  other  writing,  with  intent  to  defraud  the  United 
States,  knowing  the  same  to  be  false,  altered,  forged,  or  counterfeited; 
or  whoever  shall  transmit  to,  or  present  at,  or  cause  or  procure  to  be  trans- 
mitted to,  or  presented  at,  any  office  or  officer  of  the  Government  of  the 
United  States,  any  deed,  power  of  attorney,  order,  certificate,  receipt,  con- 
tract, or  other  writing,  in  support  of,  or  in  relation  to,  any  account  or 
claim,  with  intent  to  defraud  the  United  States,  knowing  the  same  to  be 
false,  altered,  forged,  or  counterfeited,  shall  be  fined  not  more  than  one 
thousand  dollars  and  imprisoned  not  more  than  ten  years.  [35  Stat.  L. 
1094.] 

This  section  was  drawn,  with  but  slight  changes,  from  R.  S.  sec.  6421  (Act  of  March 
3, 1823,  ch.  38,  3  Stat.  L.  771)  which  was  repealed  by  sec.  341,  infra,  this  title,  and  which 
read  as  follows: 

"Sbc.  5421.  Every  person  who  falsely  makes,  alters,  forges,  or  counterfeits;  or  causes 
or  procures  to  be  falsely  made,  altered,  forged,  or  counterfeited;  or  willingly  aids  or 
aasists  in  the  false  making,  altering,  forging,  or  counterfeiting,  any  deed,  pK>wer 
of  attorney,  order,  certificate,  receipt,  or  other  writing,  for  the  purpose  of  obtaining 
or  receiving,  or  of  enabling  any  other  person,  either  directly,  or  indirectly  to  obtain 
or  receive  from  the  United  States,  or  any  of  their  officers  or  agents,  any  sum  of  money;  or 
who  utters  or  publishes  as  true,  or  causes  to  be  uttered  or  published  as  true,  any  such 
false,  forged,  altered,  or  counterfeited  deed,  power  of  attorney,  order,  certificate,  receipt, 
or  other  writings  with  intent  to  defraud  the  United  States,  knowing  the  same  to  be 
false,  altered,  forged,  or  counterfeited;  or  who  transmits  to,  or  presents  at,  or  causes 
or  procures  to  be  transmitted  to,  or  presented  at,  any  office  or  officer  of  the  Government 
of  the  United  States,  any  deed,  power  of  attorney,  order,  certificate,  receipt,  or  other 
writing,  in  support  of,  or  in  relation  to,  any  account  or  claim,  with  intent  to  defraud  the 
United  States,  knowing  the  same  to  be  false,  altered,  forged,  or  counterfeited,  shall  be 
imprisoned  at  hard  labor  for  a  period  of  not  less  than  one  year  nor  more  than  ten  years ; 
or  shall  be  imprisoned  not  more  than  five  years,  and  fined  not  more  than  one  thousand 
doUars." 

As  to  the  omission  of  the  words  '*  at  hard  labor  "  in  the  foregoing  section  as  re- 
enacted  in  the  text,  see  sec.  338,  infra,  this  title. 
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I.  Construction  and  Application  in 

GENEatAL 

1.  Consideration  of  the  Three  Paragraphs 
In  U.  S'.  r.  Barney  (1866)  6  Blatchf. 
294,  24  Fed.  Oaa.  No.  14,524,  speaking  of 
the  first  section  of  the  Act  of  1823,  which 
section,  with  immaterial  changes,  consti- 
tutes the  text  section,  Shipman,  J.,  said: 
**  This  section  may  be  properly  divided 
into  three  parts.  The  first  refers  to  the 
false  making,  forging,  or  altering  of  any 
writing,  for  the  purpose  of  obtaining  anv 
money  of  the  United  States;  the  second, 
to  the  uttering  of  any  such  false,  forged, 
or  altered  writing,  with  intent  to  defraud 
the  United  States;  and  the  third,  to  the 
presentation  at,  or  transmission  to,  any 
office  or  officer  of  the  United  States,  of 
any  false,  forged,  or  altered  writing,  in 
support  of,  or  in  relation  to,  any  accoimt 
or  claim,  with  intent  to  defraud  the 
United  States.  The  first  branch  does  not 
count  in  express  words  upon  a  guilty 
knowledge,  or  an  intent  to  defraud  the 
United  States,  in  the  forger,  for  the  very 
obvious  reason,  that  the  fabrication  of 
the  instrument  for  the  purpose  of  obtain- 
ing  money   of   the   United   States   neces- 
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sarily  implies  both.  No  person  could  do 
the  act  prohibited  without  both  a  guilty 
knowledge  and  an  intent  to  defraud  the 
government.  The  second  branch  of  the  sec- 
tion expressly  counts  upon  both  a  guilty 
knowledge  and  a  guilty  intent  to  defraud 
the  United  States,  because,  one  might  pos*- 
sibly  utter  as  true,  by  passing  to  another, 
an  instrument  which  had  been  originally 
framed  to  procure  money  from  the  gov- 
ernment, knowing  its  character,  with  a 
guilty  intent  to  defraud  the  person  to 
whom  it  was  passed.  The  circumstances 
might  be  such  as  to  exclude  the  idea  that 
the  passer  had  any  intent  or  expectation 
that  the  United  iStates  would  be  de- 
frauded, but  only  that  the  individual  re- 
ceiving the  false  writing  would  be  cheated. 
This  might  occur  when  the  false  writing 
had  alr^idy  been  rejected  by  the  govern- 
ment, or  where  the  money  sought  to  be 
obtained  had  already  been  paid.  This 
guilty  intent  would  be  reached  by  the 
state  law.  The  object  of  this,  as  well  as 
of  many  of  the  criminal  statutes  of  the 
United  States,  is  to  punish  frauds  on  the 
government,  and  not  frauds  on  indivi- 
duals. But  if,  with  knowledge  of  the 
false  character  of  the  writing,  a  person 
should  utter  it,  with  intent  to  defraud  the 
government,  then,  and  not  until  then,  all 
the  elements  of  a  crime  against  the  United 
States  would  be  embraced  in  the  act  of 
uttering." 

This  section  covers  three  offenses :  First, 
the  making  of  any  forged  or  counterfeit 
deed  or  other  writing  for  the  purpose  of 
obtaining  any  sum  of  money  from  the 
United  States  or  any  of  its  officers;  sec- 
ond, the  uttering  of  any  such  forged  or 
counterfeit  paper  with  intent  to  defraud 
the  United  States,  knowing  it  to  have  been 
so  forged;  third,  the  transmitting  or  pre- 
senting to  any  office  or  officer  of  the  gov- 
ernment any  such  writing,  with  knowl- 
edge that  it  is  false  or  forged,  with  in- 
tent to  defraud  the  United  States.  Such 
offenses  are  separate  and  distinct,  and 
proof  that  a  defendant  forged  papers  pur- 
porting to  transfer  the  right  to  an  ad- 
ditional homestead,  which  is  a  vendible 
right,  and  sold  and  delivered  the  same  to 
another  for  a  consideration  paid  to  him 
and  without  any  agreement  or  under- 
standing with  the  purchaser  with  respect 
to  the  use  to  be  made  of  them  will  not 
support  an  indictment  under  the  third 
suodivision  of  the  section,  for  transmit- 
ting such  papers  or  procuring  them  to  be 
transmitted  to  a  land  office  with  intent 
to  defraud  the  United  States.  U.  S.  r. 
Fout,   (E.  D.  Mo.  1903)    123  Fed.  ^25. 

2.  False   Statement   in    Genuine   Jnstru- 

ment 

"The  cases,  so  far  as  my  investigation 
extends,  with  one  exception  —  U.  S.  v. 
Uartman,  (£.  D.  Mo.  1894)  65  Fed.  490 
—  uniformly  hold  that  the  first  part  .  .  . 


of  section  5421  refers  only  to  the  false 
making  —  that  is,  forgery  —  of  the  writ- 
ings therein  enumerated.  The  cases  so 
holding  are  numerously  cited  in  U.  S.  v. 
Moore,  [N.  D.  N.  Y.  1894]  60  Fed,  738, 
which  is  the  latest  decision  in  line  with. 
the  general  current  of  authorities,"  U. 
S.  i\  Glasener  (S.  D.  Cal.  1897)  81  Fed. 
566,  holding  that,  inasmuch  as  the  first 
part  of  the  section  applies  only  to  forged 
instruments,  a  demurrer  should  be  sus- 
tained to  an  indictment  alleging  that  the 
defendant  as  a  notary  public  falsely  made 
a  certain  jurat  and  certificate  to  a  cer- 
tain affidavit,  where  forgery  was  not  pred- 
icated of  the  notarial  certificate,  but  it 
was  simply  charged  that  said  certificate 
contained  false  statements. 

In  U.  S.  V.  Hartman,  (E.  D.  Mo.  1894) 
65  Fed.  490,  cited  in  the  labt  preceding 
paragraph,  and  overruling  a  demurrer  to 
an  indictment  framed  under  R.  6.  sec. 
5421,  which  charged  that  the  statements 
made  in  the  defendant  notary's  jurat  to  a 
certain  affidavit  that  the  affiants  person- 
ally appeared  before  him,  etc.,  were  false. 
Priest,  J.,  said:  "At  the  argument  of 
this  demurrer,  my  impression  was  that 
the  offense  defined  consists  in  the  technical 
execution  of  an '  instrument  of  the  class 
defined  in  the  statute,  and  not  to  the 
falsity  of  the  statement  of  fact  contained 
in  such  instrument.  During  the  course  of 
the  opinion  in  the  case  of  U.  S.  v.  Staats, 
[1850]  8  How.  41,  [12  U.  S.  (L.  ed.) 
979]  and  rather  in  line  of  argument  than 
tending  to  construe  this  paragraph  of  the 
section,  the  supreme  court  threw  out  an 
intimation,  if  not  expressly  deciding  it, 
in  confirmation  of  this  thought.  Upon 
more  mature  reflection,  I  am  persuaded 
that  this  paragraph  of  the  statute  should 
have  a  wiaer  scope.  Inded,  I  cannot  con- 
ceive how  any  significance  can  be  given 
to  the  words  '  falsely  make '  unless  they 
shall  be  construed  to  mean  the  statements 
in  a  certificate  which  in  fact  are  untrue. 
'  Falsely '  means  in  opposition  to  the 
truth.  '  Falsely  makes  *  means  to  state 
in  a  certificate  that  which  is  not  true,  and, 
if  this  be  done  with  the  intent  and  knowl- 
edge which  the  statute  condemns,  it  falls 
within  the  punishment;  and  this  view,  if 
it  needs  confirmation,  is  emphasized  by 
section  5479  of  the  statute  [embodied  in 
sec.  28,  supray  p.  496]  which  relates  to 
forgeries  only,  and  not  to  making  an  affi- 
davit which  is  genuine  itself,  but  con- 
taining untrue  and  false  statements." 

In  U.  S.  r.  Moore,  (N.  D.  N.  Y.  1894) 
00  Fed.  738,  sustaining  a  demurrer  to  an 
indictment  against  a  notary  public  framed 
under  the  first  paragraph  of  the  statute, 
the  court  said:  "The  authorities  are 
unanimous  in  holding  that  the  first  para- 
graph of  section  5421  is  a  forgery  and  not 
a  perjury  statute.  It  punishes  one  who 
falsely  makes  an  affidavit  and  not  one 
who  makes  a  false  affidavit     The  words 
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of  the  statute  are  ejusdem  generis  and 
are  the  words  usually  adopted  to  describe 
the  crime  of  forgery.  *  False  making ' 
may  almost  be  said  to  be  synonymous 
with  'forging.'  ...  It  is  clear  then,  if 
the  indictment  merely  charges  the  defend- 
ants with  making  an  aifidavit  which  con- 
tains a  false  statement  of  fact,  that  the 
offense  cannot  be  punished  under  the 
paragraph  quoted.  For  reasons  stated 
hereafter  it  is  thought  that  the  indict- 
ment is  defective  under  any  construction 
of  the  statute,  but  assuming  now  that 
it  contains  a  full  and  clear  statement  of 
all  the  acts  of  omission  and  commissicm 
attending  the  fabrication  of  the  affidavit 
and  jurat,  it  amounts  only  to  an  aver- 
ment that  the  notarial  certificate  is  false. 
The  names  signed  to  the  affidavit  and 
jurat  are  aU  genuine.  No  part  of  the  affi- 
davit has  been  altered,  forged  or  counter- 
feited. The  vice  of  the  affidavit  is  that 
the  statements  that  the  claimant  ap- 
peared before  the  notary,  that  the  iden- 
tifying witnesses  appeared  before  the  no- 
tary and  that  all  of  the  alleged  affiants 
subscribed  their  names  and  were  sworn 
in  the  presence  of  the  notary,  are  false. 
In  short,  the  certificate  contains  a  num- 
ber of  false  statements;  it  is  a  false 
certificate,  but  not  a  forged  certificate. 
No  authority  has  been  citSl  or  found  by 
the  court  holding  that  a  notary  who  signs 
a  certificate  containing  untruthful  state- 
ments is  guilty  under  a  forgery  statute. 
The  statute  must  be  construed  strictly, 
and,  until  such  authority  is  presented,  I 
shall  hold  that  the  paragraph  quoted  does 
not  cover  such  an  offense." 

This  section  and  section  4746  (in 
Pei^sions)  are  to  be  construed  in  the 
same  way.  Whatever  is  included  within 
the  provisions  of  section  4746  is  indictable 
under  that  section  alone.  An  indictment 
which  charges  that  the  defendant  "'did 
unlawfully,  willfully,  and  knowingly 
falsely  make  and  cause  to  be  made  a  cer- 
tain false  writing,  to  wit,  a  false  affidavit 
.  .  .'  stating  in  substance  that  Lina 
Reed,  an  applicant  for  a  pension,  as  the 
widow  of  James  I.  Reed,  sergeant,  was 
a  widow,  and  had  not  remarried  since  the 
death  of  her  husband;  whereas  in  fact 
she  was  married  to  said  Kuentsler,"  does 
not  mean  to  charge  the  defendant  with 
the  offense  of  procuring  another  person  to 
make  a  false  affidavit,  but  that  the  defend- 
ant himself  made  the  false  affidavit.  That 
is  not  within  the  provision  of  section  4746, 
but  is  embraced  by  section  6421.*  U.  S. 
V.  Kuentsler,  (S.  D.  N.  Y.  1896)  74  Fed. 
220. 

The  making  and  publishing  of  an  affida- 
vit upon  final  proof  for  a  pre-emption 
daim  before  a  United  States  land  office, 
which  affidavit  is  genuine  as  to  its  execu- 
tion, but  false  as  to  the  matters  therein 
stated,   ie  not  a  crime  within   the  pur- 


view of  this  section.     U.  S.  r.  Cameron, 
(1882)   3  Dak.  132,  13  N.  W.  661. 

In  U.  S.  17.  Staats,  (1860)  8  How.  41, 
12  U.  S.  (L.  ed.)  979,  the  court,  com- 
menting on  the  third  clause  of  this  sec- 
tion, said:  "A  genuine  instrument  con- 
taining a  false  statement  of  facts,  used 
in  support  of  a  claim,  the  party  knowing 
it  to  be  false,  and  using  it  with  the  in- 
tent to  defraud,  presents  a  case  not  dis- 
tinguishable in  principle,  or  in  turpitude, 
or  in  its  mischievous  effects,  from  one  in 
which  every  part  of  the  instrument  is 
fabricated;  and  when  thp  one  is  as  fully 
within  the  words  of  the  statute  as  the 
other,  we  may  well  suppose  that  it  was 
intended  to  embrace  it."  Quoted  in  U.  S. 
f?.  Spaulding,  (1882)  3  Dak.  85,  13  N.  W. 
367,  538. 

3.  Forgery 

"Forgery  is  the  false  making  of  a 
paper.  This  false  making  need  not  be 
the  entire  fabrication  of  the  paper;  any 
addition  to  a  genuine  paper,  or  any  altera- 
tion of  it  in  an  essential  particular,  so  as 
to  give  it  a  different  importance  and 
meaning,  is  a  forgery ;  and  if  this  change 
is  made  for  the  purpose  of  defrauding 
the  government,  it  is  a  felony,  the  crime 
interdicted  bv  the  statute."  U.  S.  i?.  Os- 
good, (1839)"  27  Fed.  Cas.  No.  15,971a, 
per  Betts,  J. 

To  forge  the  name  of  the  magistrate 
to  the  jurat  of  an  affidavit  is,  in  judgment 
of  law,  the  forgery  of  the  affidavit,  so  as 
to  support  an  indictment  alleging  the 
forgery,  not  of  the  name  of  the  magis- 
trate only,  but  of  the  paper  itself.  U.  S. 
V.  Osgood,  (1839)  27  Fed.  Cas.  No.  16,- 
971a. 

4.  Aiding  or  Assisting  in  Forgery 
"  Aiding  or  assisting  in  forging  consists 
in  the  commission  of  any  act  having  a 
tendency  to  forward  or  facilitate  a  forg- 
ery committing .  by  another.  The  degree 
of  aid  or  assistance  is  unimportant;  if 
what  is  done  is,  in  any  manner,  calculated 
to  promote  the  forgery,  the  act  comes 
within  the  statute.  To  trace  a  name  with 
a  pencil,  afterwards  filled  up  with  another 
in  ink,  would  be  such  an  act;  so  taking 
measures  to  prevent  surprise  or  detec- 
tion, whilst  the  forgery  is  actually  com- 
mitting, would  be  aiding  and  assisting  in 
its  commission.  Causing  or  procuring  a 
forgery  to  be  committed  would  be  the  use 
of  any  persuasion  or  infiuence  inducing 
another  to  commit  it.  U.  S.  v.  Osgood, 
(1839)  27  Fed.  Cas.  No.  15,971a,  per 
Betts,  J. 

II.  Chabactkr  of  Instbumbht 
See  also  this  heading  in  notes  to  sec.  28, 
supra,  p.  499. 
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1.  Writing  Not  Stating  All  the  Fdcts 

An  offense  is  committed  under  this  sec- 
tion where  a  certain  false  writing  is  trans- 
mitted to  the  commissioner  of  pensions  in 
support  of  a  claim  for  bounty  land,  if 
sent  with  intent  to  defraud  the  United 
States,  though  the  writing  does  not  state 
all  the  facts  necessary  to  be  established 
in  order  to  entitle  the  party  to  bounty 
land  applied  for.    U.  S.  r.  Wilcox,  (1859) 

4  Blatchf.  386,  28  Fed.  Ca^.  No.  16,691; 
U.  S.  V.  Bickford,  (1859)  4  Blatchf.  337, 
24  Fed.  Cas.  No.  14,591. 

2.  For  Purpose  of  Obtaining  Money 

The  first  and  second  parts  of  this  sec- 
tion—  the  forging  of  any  writing  and 
the  uttering  of  such  forged  writing  —  are 
confined  to  instruments  designed  to  obtain 
money  from  the  United  States;  and  a 
count  alleging  the  forgery  and  uttering  of 
a  certain  false  and  fraudulent  bond  on  the 
exportation  of  distilled  liquors  charges  no 
offense  under  this  section.  U.  S.  v.  Bar- 
ney, (1866)  5  Blatchf.  294,  24  Fed.  Cas. 
No.  14,524.  See  also  Staton  v.  U.  S.,  (C. 
C.  A.  8th  Cir.  1898)  88  Fed.  253,  60  U.  S. 
App.  20,  31  C.  C.  A.  621. 

In  U.  S.  V.  Myler,  (1850)  7  Leg.  Int 
(Pa.)  162,  27  Fed.  Cas.  No.  16,849,  it  is 
aaid:  "The  accused  was  indicted  for 
defrauding  the  United  States  of  a  land 
warrant,  the  counsel  for  the  prisoner 
raised  the  point  of  law  that  the  act  of 
Congress  of  1823,  c.  38,  under  which  the 
indictment  against  the  prisoner  was 
framed,  was  intended  only  for  the  punish- 
ment of  those  charged  with  defrauding 
the  government  of  sums  of  money,  and 
that  therefore  the  accused  could  not  be 
convicted  under  it.  The  court  sustained 
the  objection,  and  instructed  the  jury  to 
render  a  verdict  of  acquittal." 

In  U.  S.  f>.  Reese,  (1866)  4  Sawy.  629, 
27  Fed.  Cas.  No.  16,138,  Mr.  Justice  Field, 
said :  '*  We  are  of  opinion  that  the  sec- 
tion applies  only  to  instruments  altered 
or  forged  for  the  purpose  of  obtaining 
moneys  from  the  United  States  or  their 
officers  or  agents.  The  first  paragraph 
covers  the  altering  or  forging  of  such  in- 
struments; the  second  paragraph  the 
uttering  or  publishing  them  ae  true;  and 
the  third  their  transmission  or  presenta- 
tion to  any  office  or  officer  of  the  govern- 
ment. Neither  of  them  applies  to  an  in- 
strument forged  for  the  purpose  of  ob- 
obtaining  a  cession  of  land  from  the 
United  States,  or  the  confirmation  of  a 
claim  to  land  alleged  to  have  been  granted 
by  the  Mexican  government." 

It  would  not  be  an  offense  within  the 
first  paragraph  of  this  section  if  the  acts 
alone  were  for  the  purpose  of  obtaining 
bounty  land,  and  not  to  obtain  ''  any  sum 
of  money."     U.  S.  v.  Armstrong,    (1862) 

5  Phila.    (Pa.)    273,  20  Leg.   Int.    (Pa.) 


212,  24  Fed.  Cas.  No.  14,468.  But  in 
U.  S.  f.  Bickford.  (1859)  4  Blatchf.  337, 
24  Fed.  Cas.  No.  14,591,  it  was  held  to  be 
an  offense  to  transmit  to  the  pension  office 
false  papers  in  support  of  a  claim  for 
bounty  land,  as  against  the  contention. 
that  the  statute  referred  to  acts  for 
the  purpose  of  obtaining  ''any  sum  or 
sums  of  money,"  and  that  these  words 
could  not  be  extended  to  the  case  of  an 
application  for  a  bounty  land  warrant. 

The  forgery  of  an  affidavit  by  a  pen- 
sioner, to  be  used  in  contesting  his 
deserted  wife's  claim  for  one-half  of  his 
pension,  as  authorized  by  Act  of  March. 
3,  1899,  ch.  460,  §  1,  30  Stat.  L.  1379 
(in  Pensions),  was  held  not  to  be  an 
offense  within  R.  S.  sec'  5421.  U.  S.  r. 
Swan,  (E.  D.  Mo.  1904)  131  Fed.  140, 
sustaining  a  motion  in  arrest  of  judg- 
ment after  conviction  under  an  indict- 
ment which  disclosed  that  Swan's  imme- 
diate purpose  was  to  make  use  of  the 
forged  writing  to  prevent  his  wife's  ob- 
taining one-half  of  the  pension,  which  had 
already  been  allowed  to  him.  The  court 
said :  "  It  is  contended  by  the  United 
States  attorney  that  the  effect  of  his  act 
was  to  enable  him  to  continue  to  draw 
the  whole  amount  of  his  pension  which 
had  been  theretofore  granted  to  him.  The 
argument  is  that,  if  he  could  defeat  his 
wife's  claim  he  would  thereafter  collect 
it  all  as  he  had  done  theretofore,  and,  for 
this  reason,  that  the  use  of  the  forged 
writing  to  defeat  her  claim  was,  in  effect, 
the  use  of  the  writing  to  obtain  the  money 
himself.  The  offense  denounced  by  sec- 
tion 5421  obviously  is  the  making  of  the 
forged  writing  in  aid  of  a  claim  against 
the  United  States,  with  the  purpose  and 
intent  of  thereby  obtaining  for  the  claim- 
ant, or  some  other  person,  a  sum  of  money 
from  the  United  States.  The  forged  writ- 
ing must  have  such  direct  relation  to  the 
object  to  be  accomplished  as  to  evidence 
an  intent  or  purpose  on  the  part  of  the 
forger  to  thereby  obtain  money.  The  gist  of 
the  offense  is  as  much  the  wrongful  obtain- 
ing of  the  money  as  the  forgery  of  the 
means  to  do  so.  Both  of  these  elements 
must  concur  to  constitute  the  offense.  The 
forged  writing  must  obviously  be  the 
means  whereby  the  money  was  intended 
to  be  secured.  In  the  light  of  these  obvi- 
ous reflections,  what  does  the  indictment 
disclose?  Swan's  real  intent  and  purpose 
was  to  prevent  the  United  States  from 
paying  money  to  his  wife.  She  was  mak- 
ing a  claim  for  it,  and  he,  instead  of  aid- 
ing her,  was  resisting  the  claim  made  by 
her.  He  was  making  no  claim  against 
the  United  States  for  himself.  His  right 
had  already  been  established.  At  the 
worst,  his  remote  intent  and  purpose  was 
to  defend  and  protect  an  existing  right 
of  his  own,  and  not  to  extract  any  more 
money  than  was  due  him,  but  to  prevent 
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its  dmsion  with  his  wife.     This  remote 
intent  and  purpose  is  not,  in  my  opinion, 
the  proximate  actuating  intent  and  pur- 
pose denounced  by  the  statute  in  question. 
A  penal  statute  should  not  be  extended  by 
implication.    .    .    .   The  plain  and  natural 
meaning  of  the  language  employed  in  sec- 
tion 6421  is,  in  my  opinion,  to  prevent  the 
making  or  using  of  a  forged  writing  in 
asserting    a    claim    against    the    United 
States  for  the  purpose  of  obtaining  money 
on  that  claim,  and  it  would,  in  my  opin- 
ion, be  a  strained  and  unwarranted  con- 
struction   of    this    highly    penal    statute 
to  hold  that  a  forged   writing  made  to 
resist  a  claim  asserted  against  the  United 
States  would  fall  within  its  comprehen- 
sion merely  because  the  ulterior  effect  o 
a  claim,  if  successful,  would  prevent  the 
forger   from   collecting  from   the   United 
States  an  amount  of  money  otherwise  con- 
ceded to  be  due  him.    To  extend  the  stat- 
ute to  cover  such  a  state  of  facts  would 
involve  a  train  of  reasoning  resulting  in 
new  legislation,  rather  than  in  the  con- 
struction  of   an   existing   statute.      This 
kind  of  argument  might  prevail  in  a  civil 
action,  but  it  is  too  indirect  and  forced 
for  a  criminal  case." 

See  the  heading  Purpose  to  defraud  in 
notes  to  section  28,  supra,  -at  p.  497. 

3.  "Other  WHting" 

In  general.— '*  It  is  the  plain  intention 
and    express    purpose  ...  to    brand    aa 
criminal  the  falsification  of  any  and  all 
writings,  usual  in  the  transaction  of  the 
business  of  the  United  States,  or  used  in 
the  dealings  of  those  who  have  business 
with  the  United  States,  when  such  falsi- 
fication  is  made  for  the   purpose  of  de- 
frauding the  United  States.     We  are  not 
to  assume  that,  because  certain  classes  of 
writings  are  specified,  we  are  to  regard 
as  surplusage  and  attach  no  meaning  to 
the    expression    'other    writings.'       Cer- 
tainly the  falsification  of  a  pay-roll,  or 
of  an  account  current,  or  of  a  voucher, 
can  be  as  great  a  fraud  upon  the  United 
iStates  as  a  fictitious  bid,  or  a  forged  affi- 
davit.    The   language   of   the   statute   is 
broad    enough    to    include    all    writings 
whatewr  of  every  kind  and  character,  by 
which   the    United   States    could    be   de- 
frauded;   and    there    would    seem    to   foe 
neither  reason  nor  propriety  in  giving  it 
any   restricted   meaning   that  would   de- 
stroy its  eflicacy,  when  its  plain  purpose 
is    to    prevent    fraud    upon    the    United 
States    oy    the    falsification    of    papers." 
Howgate   v,   U.   S.,    (1896)    7   App.   Cas. 
{1>,C,)  217, 

Where,  in  a  paper  purporting  to  be  an 
account,  certified  by  him  over  his  signa- 
ture to  be  a  correct  account,  and  with  a 
genuine  receipt  attached  to  it  for  the 
actual  sum  of  money  therein  spec i tied. 
signed  by   the  person  who  had  actually 


received  the  money,  a  United  States  dis- 
bursing officer  inserted,  or  caused  to  be 
insert^,  in  a  blank  spaoe  left  for  its  in- 
sertion, an  item  of  account,  the  sole  item 
of  account  therein  contained,  which  was 
wholly  false  and  fictitious  and  which 
purported  to  be  for  services  that  had 
never  in  fact  been  rendered,  with  intent 
thereby  to  gain  a  credit  for  himself  from 
the  United  States  and  to  defraud  the 
United  States  out  of  the  specified  sum  of 
money  —  an  offense  against  the  federal 
statute  was  committed  by  said  disbursing 
officer,  regardless  of  the  question  whether 
at  the  common  law  such  paper  could  have 
been  the  subject  of  forgery.  Howgate  t?. 
U.  S.,  (1896)  7  App.  Oas.  (D.  C.)  217. 

The  words  **  other  writing  "  do  not  em- 
brace a  forged  indonement  of  a  genuine 
instrument  —  a  bank  check  drawn  by  a 
pension  agent  upon  a  depository  of  the 
United  States.  U.  S.  v,  Wilson,  (1874) 
6  Chicago  Leg.  N.  304,  28  Fed.  Caa.  No. 
16,732. 

4.  Writing  in  Support  of  or  Relating  to 
"Account  or  Claim" 

A  preliminary  sworn  statement  or  ap- 
plication for  the  purchase  of  land  imder 
the  Timber   and  Stcme  Act    (in   Pubuo 
Lands)  does  not  constitute  the  presenta- 
tion of  a  writing  in  support  of  or  in  rela- 
tion to  a  claim  against  the  United  States 
within    the    intendment    of   the    statute. 
U.  S.  r.  Byron,  (D.  C.  Ore.  1916)  223  Fed. 
798,  wherein  the  court  said :     "  The  pur- 
pose of  the  statute  is  to  punish  attempts 
to  defraud  the   United  States  by  trans- 
mitting or  presenting,  or  causing  to  be 
transmitted  or  presented,  to  or  at  an  offi- 
cer  or  office  of  the  United  States,   any 
writing  in   support  of  or  in  relaticm  to 
an  account  or  claim  against  the  United 
States,  with  intent  to  defraud  the  United 
States;    the   party   presenting   the    same 
knowing  it  to  be  false,  altered,  forged,  or 
counterfeit.  The  false  writing  must  there- 
fore be  transmitted  or  presented  in  sup- 
port of  or  in  relation  to  some  account  or 
claim,  and  it  is  essential  that  there  be  an 
existing    account    or   claim    against    the 
United  States  in  support  or  in  relation  to 
which  the  false  writing  is  transmitted  or 
presented.     'To  make  out  a  case  under 
this  section,'  says  Judge  Shiras,  '  it  must 
appear  that  there  is  an  account  or  claim 
against  the  United   States,   and  that   in 
support  thereof,  or  in  relation  thereto,  the 
defendant  knowingly  transmitted,  or  pro- 
cured to  be  tra'nsmitted  or  presented,  a 
false,    altered.,    forged    or    counterfeited 
deed,  etc.     If  a  person  knowingly  trans- 
mitted a  false  or  altered  deed  or  other 
writing,  but  did  not  do  so  in  support  of 
or  in  relation  to  some  existing  account  or 
claim,  how  could  the  United  States  be  de- 
frauded'     U.    S.    V.    Keftscl,    IN.    D.    la. 
1894J  62  Fed.  [59,]  60.     A  claim,  within 
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the  meaning  of  this  statute,  is  the  demand 
of  something  from  the  United  States  on 
the  ground  of  right,  as  the  assertion  of  a 
right  to  the  title,  possession,  or  owner- 
ship of  property,  or   the  affirming  of   a 
debt,  obligation,  or  the  like,  and  to  con- 
stitute the  crime  charged  there  must  be 
such  an  account  or  claim  existing  or  pend- 
ing, and  the  false  writing  must  be  pre- 
sented in  support  of  or  in  relation  thereto. 
Such  seems  to  be  the  adjudged  cases  in 
which   the   statute  has  been   enforced   as 
far  as  I  am  able  to  ascertain.    Thus  in  U. 
S.  V.  Staats,  [1850]   8  How.  40  [41,]    12 
U.  S.  (L.  ed.)  979,  and  U.  S.  t?.  Bickford, 
4  Blatchf.  339,  24  Fed.  Cas.  No.   14,591, 
the  false  writings  were  submitted  in  sup- 
port of  application  for  a  pension  and  for 
a  bounty  land  warrant  due  as  a  matter  of 
right  under  a  law  of  the  United  States  to 
certain  qualified  persons  for  military  ser- 
vice.    In  U.  S.  1'.  Davis,  [1913]  231  U.  S. 
133,  34  S.  Ct.  112,  58  U.  S.   (L.  ed.)    177, 
the  false  writing  was  presented   in  sup- 
port of  an  application  for  a  soldier's  addi- 
tional homestead  under  a  statute  of  the 
United  States.     In  each  of  these  cases  a 
right  or  claim  against  the  United  States 
was  vested  in  certain  persons  by  virtue  of 
a  law  thereof,  and  the  false  writings  were 
submitted  in  support  of  such  claims.  Now 
the  alleged  false  writing  set  out  in  the 
indictment,  and  which  it  is  charged  the 
defendants   presented   or   transmitted    to 
the  land  office,  was  not  in  support  of  or 
in  relation  to  a  pending  right  or  claim 
against  the  United  States.     The  Timber 
and  Stone  Act  does  liot  confer  the  right 
upon  any  person  to  purchase  land,  but  the 
privilege  to  do  so  upon  compliance  with 
law  and  the  rules  and  regulations  of  the 
Land    Department    made    in    pursuance 
thereof.     At  the  time  the   Brockwell  ap- 
plication   was    filed,    she    had    no    claim 
against  the  United   States   for  the  land 
she  applied   to   purchase   or   prior   right 
thereto.    Her  right  or  claim,  if  any,  was 
initiated  by  the  filing  of  the  preliminary 
sworn   statement   or    application,    and   it 
was  not,  in   my   judgment,   submitted   in 
support  of  or  in  relation  to  a  claim  within 
the  meaning  of  the  statute.    If  perjury  or 
subornation  of  perjury  was  committed  in 
the  making  or   filing  of  the  application, 
there  is  a  law  providing  for  the  punish- 
ment of  the  guilty  party  or  partiesi;  but 
it  is  not  the  one  on  which  the  present  in- 
dictment is  based." 

A  claim  or  account  against  the  gov- 
ernment need  not  be  in  favor  of  the  party 
presenting  the  false  writing  in  support 
of  the  order  to  constitute  an  ofl;enso  by 
him  imder  the  statute.  U.  S.  t\  Kohn- 
stamm,  (1864)  5  Blatchf.  222,  26  Fed. 
Cas.  No.   15,542. 

The  word  "  claim,"  as  used  in  the  third 
clause  of  this  section,  includes  the  claim 
to  exercise  the  right  of  pre-emption,  and 
the   claim   to   thereby   acquire   from   the 


United  States  government  title  to  the 
public  lands.  U.  S.  i;.  Spaulding,  (1882) 
3  Dak.  85,  13  N.  W,  357,  538;  U.  S.  v. 
Wilcox,  (1859)  4  Blatchf.  385,  25  Fed. 
Cas.  No.  16,601. 

5.  Construction  of  Third  Clause 

Fraudulent   documents,   forged   or   not 
forged. —  In  the  case  of  U.  S.   r.  Davis, 
(1913)   231  U.  S.  183,  34  S.  Ct.  112,  58 
U.   S.    (L.    ed.)    177,   Mr.    Chief   Justice 
White,  construing  the  third  clause  of  thia 
section,  said :     ''  Coming  to  the  text  of  the 
third  paragraph,-  we  think  it  is  at  once 
apparent  that  its  provisions  are  so  com- 
prehensive as  to  prevent  us  from  holding 
that   they   may    include   only   documents 
which    are    forged    or    counterfeited    and 
hence  exclude  all  other  documents,  how- 
ever fraudulent  they  may  be.     The  all- 
embracing  words  *  any  deed,  power  of  at- 
torney, order,  certificate,  receipt,  or  other 
writing,  in  support  of,  or  in  relation  to, 
any  account  or  claim,  with  intent  to  de- 
fraud   the    United    States,    knowing    the 
same  to  be  false,  altered,  forged,  or  coun- 
terfeited '  leave  room  for  no  *  other  con- 
clusion.    The  context  of  the  section  rein- 
forces  this  view,   since  the   contrast   be- 
tween the  narrow  scope  of  the  first  two 
paragraphs  and  the  enlarged  grasp  of  the 
third,  shows  the  legislative  intent,  after 
fully    providing   in   the   first    two    para- 
graphs for  forged  and  coimterfeited  docu- 
ments, instruments,  etc.,  to  reach  by  the 
provisions   of   the   third   paragraph,   any 
and    all    fraudulent    documents,    whether 
forged  or  not  forged,  and  thus  efficiently 
to  deter  from  committing  the  wrong  which 
it  was  the  purpose  of  the  section  to  pro- 
hibit.   It  is  not,  however,  necessary  to  fix 
the  true  meaning  of  the  provision  by   a 
resort  as  an  original  question  to  its  l^xt, 
since  its  significance  has  been  authorita- 
tively   determined    contrary   to   the   con- 
struction   adopted    by    the    court    below. 
The  section  represents  the  first  section  of 
the  act  of  March  3,  1823,  c.  38,  3  Stat. 
771,  the  title  of  which,  *An  act  for  the 
punishment  of  frauds  committed  on   the 
Government  of  the  United  States,'  mani- 
fests the  purpose  which  Congress  had  in 
mind  in  enacting  it.        As  long  ago  as 
1850,  in  U.  S.  f.  Staats,   [1850]  8  How. 
41  [12  U.  S.  (L.  ed.)  979,]  the  court  w;as 
called  upon  to  determine  whether  an  in- 
dictment charging  the  transmission  of  a 
false   (but  not  forged)   affidavit  touching 
a  claim  for  pension  was  sustainable  under 
the  third  clause  of  the  section.  The  court 
fully  analyzed  the  statute  and  while  con- 
ceding that  other  clauses  of  the  act  dealt 
with   forged   instruments   in   a   technical 
sense,  concluded  that  the  case  was  within 
both  the  letter  and  the  spirit  gf  the  act 
and  therefore  that  the  acts  charged  in  the 
indictment  constituted  an  oflfense  within 
the  provisions  of  the  law^." 
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in.   INDICTICENT 

1.  Sufficiency   in   OenertU 

Allegation  of  intent. — Where  the  intent 
or  purpose  is  made  a  part  of  the  offense, 
as  in  this  case,  the  intent  should  be  al- 
leged in  the  indictment,  and  muni  be 
proved.  But  the  means  of  effecting  the 
criminal  intent,  or  the  circumstances 
evincive  of  the  design  with  which  the  act 
was  done,  are  considered  to  be  matters  of 
evidence  to  the  jury  to  demonstrate  the 
intent,  and  not  necessary  to  be  incorpor- 
ated in  the  indictment.  U.  S.  v.  VVent- 
worth,   (C.  C.  N.  H.  1882)   11  Fed.  52. 

Setting  out  instrument. —  '*The  rule 
which  requires  a  setting  out  of  the  entire 
instrument  or  its  tenor  seems  limited 
mainly,  if  not  wholly,  to  cases  of  forging, 
counterfeiting  money,  and  threatening 
letters."  U.  S.  r.  French,  (C.  C.  Mass. 
1893)  57  Fed.  382,  quoted  as  above  in  U. 
S.  F.  Heinze,  (S.  D.  N.  Y.  1908)  161  Fed. 
425. 

Showing  in  what  falsity  consists. —  In 
describing  the  offense,  the  indictment 
should  be  framed  with  such  particularity 
as  to  show  definitely  in  what  the  falsity 
of  the  writing  consisted.  It  should  specify 
the  particular  statements  in  the  writing 
relied  upon  as  false.  U.  8.  v.  Corbin,  (C. 
C.  N.  H.  1882)    11   Fed.  238. 

Description  of  forged  paper. — A  count 
in  an  indictment  which  charges  the 
issuance  of  a  genuine  order  for  a  certain 
sum,  made  and  signed  by  a  pension  agent, 
whereby  the  assistant  treasurer  of  the 
United  Statea  was  required  and  directed 
to  pay  to  the  order  of  the  payee  the  said 
certain  sum,  and  that  the  order  was  after- 
wards falsely  and  fraudulently  altered 
and  forged  by  the  name  of  the  payee  be- 
ing falsely  and  fraudulently  placed  there- 
on as  his  indorsement  and  that  the  de- 
fendant did  utter  and  publish  the  same, 
cannot  be  sustained  under  this  section,  be- 
cause it  does  not  sufficiently  describe  any 
falsely  made,  altered,  forged,  or  counter- 
feited writing  for  the  purpose  of  obtain- 
ing or  receiving,  or  of  enabling  any  other 
person,  either  directly  or  indirectly,  to 
obtain  or  receive,  from  the  United  States, 
or  any  of  their  officers  or  agents,  any 
sum  of  money.  U.  S.  v.  Albert,  (N.  D. 
Fla.  1891)  45  Fed.  552. 

2.  Falsely  Making  Affidavit  or  Jurat 

Duplicity.— In  Grain  t>.  U.  S.,  (1896) 
162  U.  S.  626,  16  S.  Ct.  952,  40  U.  S.  (L. 
ed.)  1097,  the  second  count  in  an  indict- 
ment framed  under  R.  S.  sec.  5421  charged 
that  the  defendant  United  8tates  Com- 
missioner forged  an  affidavit  and  made  a 
false  jurat  thereto,  etc.,  in  support  of  a 
pension  claim.  The  court  said :  "  We  are 
of  opinion  that  the  objection  to  the  sec- 
ond count  upon  the  ground  of  duplicity 
was  properly  overruled.  The  evil  that 
Congress   intended  to   reach  was  the  ob- 


taining of  money  from  the  United  States 
by  means  of  fraudulent  deeds,  powers  of 
attorneys,  orders,  certificates,  receipts,  or 
other  writings.  The  statute  was  directed 
against  certain  defined  modes  for  accom- 
plishing a  general  object,  and  declaring 
that  the  doing  of  either  one  of  eeveral 
specified  things,  each  having  reference  to 
that  object,  should  be  punished  by  im- 
prisonment at  hard  labor  for  a  period  of 
not  less  than  five  years  nor  more  than 
ten  years,  or  by  imprisonment  for  not 
more  than  five  years  and  a  fine  of  not 
more  than  $1,000.  We  perceive  no  sound 
reason  why  the  doing  of  the  prohibited 
thing,  in  each  and  all  of  the  prohibited 
modes,  may  not  be  charged  in  one  count, 
so  that  there  may  be  a  verdict  of  guilty 
upon  proof  that  the  accused  had  done  any 
one  of  the  things  constituting  a  substan- 
tive crime  under  the  statute.  And  this  is 
a  view  altogether  favorable  to  an  ac- 
cused, who  pleads  not  guilty  to  the  charge 
contained  in  a  single  count;  for  a  judg- 
ment on  a  general  verdict  of  guilty  upon 
that  count  will  be  a  bar  to  any  further 
prosecution  in  respect  of  any  of  the  mat- 
ters embraced  by  it." 

Since  "  two  crimes  cannot  be  charged  in 
the  same  count,  and  judgment  will  be 
arrested  for  such  defective  pleading/'  it 
would  be  a  serious  objection  to  an  indict- 
ment tmder  this  section  if  it  charged  in 
one  count  false  making,  etc^,  of  a  "  writ- 
ing cmd  affidavit,"  without  further  ex- 
planation ;  but  where  the  said  "  writing 
and  affidavit'*  was  stated  in  the  indict- 
ment and  appeared  clearly  to  be  but  one 
instrument,  an  affidavit, —  a  writing 
called  an  affidavit,  objection  to  the  in- 
dictment was  overruled,  because,  said  the 
court,  "  if  the  sense  of  a  word  be  ambig- 
uous, it  shall  be  construed  according  to 
the  context."  U.  S.  t?.  Corbin,  (C.  C.  N. 
H.  1882)   11  Fed.  238. 

In  U.  S.  t\  Hansee,  (S.  D.  N.  Y.  1897) 
79  Fed.  303,  the  indictment  allied  that 
Ostrander  did  feloniously  cause  and  pro- . 
cure  to  be  transmitted  to  the  commis- 
sioner of  pensions,  and  to  be  presented  at 
his  office,  a  false  affidavit  in  support  of 
Hedges'  claim  to  a  pension,  with  the  in- 
tent to  defraud  the  United  States,  and  to 
induce  the  United  States  to  pay  Hedges 
large  sums  of  money;  and  that  the  de- 
fendant Hansee  did  unlawfully,  willfully, 
and  with  intent,  aid,  abet,  counsel  and 
procure  said  Ostrander  to  commit  said 
offense,  the  said  Hansee  well  knowing  the 
said  writing  to  be  false,  and  with  the  in- 
tent on  his  part  to  injure  and  defraud  the 
United  States.  It  was  objected  to  the  in- 
dictment that  each  count  charged  two 
separate  offenses,  viz.,  one  under  R.  S. 
sec.  5421  and  another  offense  under  R.  S. 
sec.  4746  in  title  Pensions.  Overruling 
this  objection,  and  holding  the  indictment 
sufficient,  the  court  said:  "Section  5421 
is    of    broad    application,    covering    false 
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papers  made  or  caused  to  be  made,  trans- 
mitted or  presented,  in  support  of  any 
claim,  with  intent  to  defraud  the  Unit^ 
States,  knowing  it  to  be  false.  Section 
4746,  on  the  other  hand,  is  limited  to 
pension  cases  alone;  and  the  part  of  it 
here  applicable  is  confined  to  a  false  aflBi- 
davit.  .  .  .  Section  5421,  therefore,  includes 
the  offense  in  pension  cases  dewribed 
in  section  4746.  with  the  additional  ele- 
ment of  an  intent  to  defraud  the  United 
States;  and  that  element  makes  the 
offense  one  of  a  higher  grade  and  subject 
to  the  higher  punishment  of  section  5421. 
A  careful  reading  of  the  indictment  sati»- 
fies  me  that  the  offense  here  charged  is  an 
offense  under  section  6421  alone;  because 
the  intent  to  defraud  the  United  States 
is  specifically  alleged  both  against  Ostran- 
der  and  against  Hansee;  and  in  addition 
to  this  the  specific  charge  is  made  of 
transmitting  or  causing  to  be  transmitted 
a  false  paper;  and  'transmitting'  is  not 
included  in  section  4746.  The  indictment, 
from  the  nature  of  the  acts  charged,  neces- 
sarily includes  what  would  be  an  offense 
under  section  4746,  because  the  greater 
must  include  the  less.  That  cannot  con- 
stitute a  valid  objection  to  this  indict- 
ment; because  if  such  an  objection  were 
good,  no  count  for  a  higher  offense  could 
ever  stand  when  the  acts  charged  also  em- 
braced a  lower  offense.  .  .  .  The  in- 
dictment is  framed  for  the  larger  offense 
under  section  5421  alone,  in  which  the  in- 
tent to  defraud  the  United  Slates  is  an 
essential  ingredient.  Without  the  proof 
of  that  intent,  but  with  the  other  allega- 
tions proved,  the  defendant,  under  the 
provisions  of  section  1035,  [in  Criminal 
Law,  vol.  2,  p.  690]  though  not  guilty 
under  section  5421,  might  be  convicted 
under,  section  4746,  because  it  is  a  less 
offense  of  the  same  character,  and  is  in- 
cluded within  the  higher  offense  imder 
section  5421,  described  in  the  indictment." 
Averment  of  falsity,  etc. — In  U.  S.  i?. 
Moore,  (N.  D.  N.  Y.  1894)  60  Fed.  738, 
the  defendant  notary  public  and  another 
were  indicted,  the  one  for  falsely  certify- 
ing in  a  jurat  to  an  affidavit  that  the 
affiants  appeared  before  the  notary  and 
swore  to  it,  and  the  other  for  aiding  and 
assisting.  Susitaining  a  demurrer  to  the 
indictment,  the  court  said :  "  It  cannot 
be  sustained  even  if  it  be  assumed  that 
the  statute  covers  an  affidavit  which  con- 
tains false  statements  of  fact.  The  affi- 
davit in  controversy  is  on  its  face  suffi- 
cient in  substance  and  form.  It  is  an 
elementary  rule  of  criminal  pleading  that 
it  is  not  enough  to  set  out  a  lengthy  in- 
strument and  allege  fi'cnerally  that  it  is 
false.  U.  S.  V.  (\>rbin,  [C.  C.  N.  H.  1882] 
11  Fed.  238;  Whart.  Or.  Law,  §  1300. 
The  defendant  is  entitled  to  know  wherein 
it  is  alleged  to  be  false  in  order  that  he 
may  be  prepared  to  meet  tlie  charge  at  the 
trial.     Recognizing  the  force  of  this  rule 


the  pleader  proceeds  to  point  out  the  par- 
ticular omission  which  constitutes  the  al- 
leged false  making,  viz.,  that  the  claim- 
ant  and   witnesses   did   Lot    appear    and 
were    not    sworn    before    the    defendant 
Oishei.     The   indictment    is   silent   as    to 
any    act   done   by   the   defendant   Moore, 
mrh  less  aa  to  any  unlawful  act.    There 
is   nothing   in   the   affidavit   itself   which 
shows  that  he  drew  it,  or  that   he   was 
present  at  its  fictitious  verification.     In- 
deed, the  falsity  of  the  affidavit  is  predi- 
cated of  an  act  of  the  defendant  Qishei. 
If    the    affidavit    is    false    only    because 
Oishei  made  a  false  certificate  it  is  mani- 
fest that   Moore  did  not  make  it   false. 
The  test  is  this:      If  the  United  States 
proves  just  what  it  has  alleged  in  this  in- 
dictment the  court  will  be  compelled   to 
discharge  the   defendant   Moore.     It  can 
prove  no  more  than  it  has  alleged  and  it 
has  alleged  no  act  of  his  which  made  or 
tended  to  make  the  affidavit  false.    As  to 
the   defendant   Oishei   there   is,   perhaps, 
more  doubt.    The  allegation  as  to  him  is 
that  the  witnesses  did  not  appear  before 
him.      There   is,    however,    no    allegation 
that   he   was    a    notary    public,    that    he 
signed  the  jurat  or  caused  it  to  be  signed 
or  knew  that  it  had  been  signed,  or  that 
*A.  J.  Oishei,'  whose  name  appears  at  the 
end  of  the  affidavit,  is  the  defendant.     It 
is  true  that  the  indictment  charges  that 
the  witnesses  did  not  appear  before  the 
defendant,  but  there  is  no  allegation,   so 
far  as  this  part  of  the.  indictment  is  con- 
cerned,  that   the   defendant   himself    did 
any  act  whatever.     For   aught  that   ap- 
pears to  the  contrary  the  entire  affidavit 
may  have  been  drawn  by  some  third  party 
—  the  defendant  Oishei  never  having  seen 
it  or  touched  it  with  a  pen." 

Materiality  of  false  statements. —  To 
warrant  conviction,  the  false  statements 
in  an  affidavit  must  be  shown  to  have  been 
material,  and  the  indictment  should  sq  al- 
lege the  false  statements  as  to  enable  the 
court  to  say  that  they  were  material. 
U.  S.  r.  Corbin,  (C.  C.  N.  H.  1882)  11 
Fed.  238. 

3.  Making  False  or  Forged  Account 

Where  an  indictment  for  making  a 
false  or  forged  account  against  the  United 
States  charged  a  criminal  offense  in  the 
words  of  the  statute  and  set  forth  the  ex- 
traneous circumstances  under  which,  in 
connection  with  other  papers,  an  instru- 
ment of  writing,  in  and  by  itself  perhaps 
incapable  of  accomplishing  the  fraud 
sought  to  be  perpetrated,  was  in  fact 
made  the  means  of  effecting  that  fraud, 
the  indictment  was  sufficient.  Howgate  r. 
U.  S.,  (1895)  7  App.  Cas.  (D.  C.)  217. 

4.  Uttering  False  Instrument 

In  U.  S.  t\  Kessel,  (N.  D.  la.  1894)  62 
Fed.  59,  an  indictment  there  held  insuffi- 
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dent  charged  that  the  defendant^  with  in- 
tent to  defraud  the  United  States,  did 
litter  and  publish  as  true  a  certain  falsely 
altered  certificate  of  the  board  of  surgeons 
of  Howard  county,  Iowa,  in  the  matter 
of  the  pension  claim  of  a  named  person. 
The  court  said :  **  The  indictment  uses 
the  language  of  that  portion  of  section 
5421  upon  which  it  is  based,  but  it  does 
not  aver  how  or  to  whom  the  certificate 
was  uttered  or  published,  nor  that  it  was 
uttered  or  published  to  obtain,  or  aid  any 
other  person  in  obtaining,  any  money 
from  the  United  States,  or  any  one  else. 
It  is  simply  averred  that  the  defendant, 
knowing  its  falsity,  did  utter  and  publish 
an  altered  certificate,  showing  wherein  it 
was  altered,  with  intent  to  defraud  the 
United  States.  No  fact  or  facts  are 
averred,  showing  that  the  United  States 
would  be  defrauded  by  the  uttering  or 
publishing.  The  fact  of  the  uttering  or 
publishing  is  an  essential  in  the  offense. 
How  can  the  defendant  prepare  to  meet 
this  charge  in  the  indictment?  Were  the 
uttering  and  publishing  consummated  by 
a  publication  in  a  newspaper,  by  deliver- 
ing it  to  .the  pension  claimant,  by  sending 
it  to  the  pension  office,  or  to  the  secretary 
of  the  interior,  or  to  congress,  in  aid  of 
an  application  for  a  special  act?  Must 
the  defendant  be  prepared  to  meet  evi- 
dence t^iding  to  show  every  possible  mode 
of  uttering  and  publishing?  The  rule  ap- 
plicable to  such  cases  is  found  in  the  de- 
cisions of  the  supreme  court  in  U.  S.  r. 
Hess,  [18881  124  U.  S.  483,  8  S.  Ct.  671; 
[31  U.  S.  (L.  ed.)  616;]  U.  S.  v.  Cruik- 
shank,  [1876]  92  U.  S.  642;  [23  U.  g.  (L. 
€d.)  588;]  Pettibone  i\  U.  S.,  [1893]  148 
U.  S.  197,  13  S.  Ct.  542  [<37  U.  S.  (L.  ed.) 
419,].  .  .  .  What  facte  are  averred 
from  which  the  court  c^  determine 
whether,  in  truth,  the  defendant  did  utter 
or  publish  the  altered  certificate,  or  did 
utter  or  publish  the  same  in  «uch  a  man- 
ner as  to  defraud  the  United  States? 
.  .  .  The  count  in  question  is  clearly 
lacking  in  these  particulars.  It  does  not 
aver  facts,  but  solely  conclusions  of  law, 
in  the  lan^age  of  the  statute;  and  it  is 
therefore  insufficient,  and  the  demurrers 
thereto  must  be  sustained." 

5.  Purpose  of  Obtaining  Money 

An  indictment  under  the  first  para- 
graph of  this  section'  should  expressly 
charge  that  the  act  complained  of  was 
done  for  the  purpose  of  obtaining  from 
the  United  States  a  sum  of  money.  Staton 
F.  U.  S.,  (C.  C.  A.  8th  Cir.  1898)  88  Fed. 
263,  60  U.  &  App.  20,  31  C.  C.  A.  521, 
holding  an  indictment  insufficient  which 
allied  that  the  defendant  signed  the 
name  of  a  justice  of  the  peace  to  an  affi- 
davit **  with  intent  to  defraud  the  United 
States  "  as  the  statute  makes  it  an  offense 
to  forge  any  deed,  etc.,  or  other  writing 
"  for  the  purpose  of  obtaining  or  receiving 


...  from  the  United  States  or  any 
of  their  officers  or  agents  any  sum  of 
money."  See  also  the  heading  For  pur^ 
pose  of  ohtadMng  moneys  supra,  this  note, 
II,  2,  at  p.  508. 

In  U.  S.  r.  Barney,  (1866)   5  Blatchf. 
294,  24  Fed.  Gas.  No.  14,624,  quashing  an 
indictment   which,    in    the    second    count 
thereof  charged  the  defendant  with  utter- 
ing a  forged  bond  purporting  to  be  given 
under  the  internal  revenue  act  of  June  30, 
1^84,  §  61,  13  StfLt,  L.  246,  relating  to  the 
exportation  of  distilled  spirits,  Shipman, 
J.,  said :     '*  The  term  '  for  the  purpose  of 
obtaining  or  receiving  .     .    .  any  sum  or 
sums   of  money,'   are  descriptive   of   the 
character  of  the  instrument,  as  well  as  of 
the  intent  of  the  fabricator.     The  tenor 
of  the  instrument  and  its  relation  to  thr 
end  in  view,  must  be,  in  some  degree,  in 
harmony     with     the     object    which     the 
offender  seeks  to  obtain.    This  is  the  class    . 
of  writings  with  which  the  first  clause  of 
the  section  deals.    It  is  against  the  utter- 
ing   of    such    writings    that    the    second 
clause  is  levelled.     The  first  clause  pun- 
ishes the  forging  or  altering  of  the  same 
kind  of  instruments  in  respect  of  which 
the  second  clause  pimishes  the  uttering. 
Otherwise,  the  word  *  such,'  in  the  statute, 
has  no  meaning.     That  it  does,  however, 
have  a  meaning,  and  was  not  a  clerical 
error,    or    a    word    loosely    and    inaptly 
thrown  in,  is  evident  on  inspecting  the 
third    clause    of    the    section.      In    that 
clause,  the  word  *  such,*  is  dropped,  and 
the  transmission  of  *  any '  writing  in  sup- 
port of,  or  in  relation  to,  any  claim  or 
account,    with     intent    to    defraud     the 
United    States,    knowing    the    false    and 
forged  character  of  the  writing,  is  made 
an  offense.  It  makes  no  differoioe  whether 
the    account    or    claim    is    against    the 
United  States,  or  in  its  favor,  and  against 
an  individual.    The  forged  or  false  paper 
may  be  for  the  enhanoem^it  or  support 
of  a  claim  against  the  government,  or  it 
may  be  for  the  reduction  or  extinguish- 
ment of  a  claim  in  its  favor  against  an 
individual.     In  either  case,  if  the  paper 
is  transmitted   with  a  guilty  knowledge 
and    intent,    the    crime    is    of    the    same 
grade,  and  liable  to  the  same  penalty  as 
an   original   forgery.     The  object  of  the 
offender  might  be,  not  to  obtain  money, 
but   to  avoid   the   payment   of  money  — 
acts  which,  in  a  highly  penal  statute,  re- 
quire to  be  distinguished  by  plain  and  un- 
ambiguous terms.     The  word  *  such  *  was, 
therefore,  dropped  in  the  third  clause  of 
the  act,  because  its  use  would  carrv  with 
it  the  words  of  the  first  clause  '  for  the 
purpose  of  obtaining  or  receiving     .     .     . 
from  the  United  States     .     .     .     any  sum 
or  sums  of  money,'  and  thus  greatly  nar- 
row the  scope  of  the  third  clause,  thereby 
necessarily    leaving    unpimished    a    large 
class    of    offenses    which    might    be    com- 
mitted by  those  who  were  indebted  to  the 
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govenunent,  and  who  should  seek  to  evade 
payment  by  false  and  forged  writings. 
This  would  have  excluded  from  the  opera- 
tion of  the  statute  all  offenses  arising  out 
of  the  transmission  of  false  papers  in 
support  of,  or  in  relation  to,  any  claims 
for  land  or  other  property  than  money. 
It  may  be  asked  —  why  did  not  congress 
provide,  in  this  same  act,  against  the 
forgery  of  all  this  latter  class  of  instru- 
ments? It  is  not  easy  to  answer  this 
question,  unless  the  answer  i'S  found  in  the 
fact,  that  the  transmission  of  false  papers 
relating  to  accounts  and  claims,  where  no 
money  was  to  be  obtained,  would  be  more 
readily  detected  and  proved  than  the 
forgery  of  the  same  writings.  But, 
whether  this  query  can  be  answered  satis- 
factorily or  not,  it  is  clear,  that  the 
crime  of  forgery  is,  in  this  section,  con- 
fined to  ins&uments  designed  to  obtain 
money  from  the  United  States.  This  is 
virtually  conceded  by  the  fact,  that  the 
indictment  in  the  present  case  was  not 
placed  upon  the  third  branch  of  the  sec- 
tion. Apart,  however,  from  all  these  con- 
siderations, the  plainest  rules  of  construc- 
tion show,  that  the  use  of  the  word 
'  such,'  in  the  second  clause,  and  its  omis- 
sion in  the  third,  was  intended  to  make 
the  first  and  second  clauses  operate  on  the 
same  class  of  writings,  and  on  no  others. 
From  these  views,  it  follows,  therefore, 
that  the  second  count  describes  no  offense 
which  this  court  is  authorized  to  punish." 

6.  Transmitting  False,  etc.,  Instrument 

Duplicity. —  In  U.  S.  v.  Armstrong, 
(1862)  6  Phila.  (Pa.)  273,  20  Leg.  Int. 
(Pa.)  212,  24  Fed.  Cas.  No.  14,468,  counts 
in  an  indictment  framed  under  the  Act  of 
1823,  embodied  in  the  text  section,  charged 
the  defendant  with  transmitting  to  and 
presenting  at  the  office  of  the  commis- 
sioner of  pensions  certain  forged  writings. 
Overruling  a  motion  in  arrest  of  judg- 
ment, based  upon  the  contention  that  two 
distinct  offenses  were  charged,  demanding 
for  trial  two  distinct  issues,  the  court,  per 
Mr.  Justice  Orier,  said :  "  I  am  of  opinion 
that  the  indictments  are  well  drawn,  and 
that  the  counts  to  which  the  reason  in 
arrest  of  judgment  applies  are  sustainable 
in  law.  The  common  law  refinements  in 
criminal  pleading  are  not  applicable  to 
statutory  offenses  under  the  laws  of  the 
United  States.  It  is  sufficient,  usually,  to 
allege  the  offense  in  the  very  terms  of  the 
statute.  It  will  be  observed  that  the 
framers  of  this  act  of  March,  1823,  have, 
in  the  first  section,  the  section  in  ques- 
tion, divided  the  offenses  therein  created 
and  defined  into  three  general  classes.  The 
first  class  includes  the  off  en  Hen  of  making 
and  aiding  the  making  of  false  writings; 
the  second,  those  of  uttering  and  causing 
to  be  uttered  such  writings,  with  intent 
to   defraud   the  United   States;    and   the 


third  class  embrapes  the  crimes  to  which 
the  third  counts  of  these  indictments  ap- 
ply,-;—those  of  transmitting  to  and  pre- 
senting at  any  office  of  the  government  of 
the  United  States  counterfeit  papers  in 
support  of  or  in  relation  to  claims  against 
the  United  States.  The  law-makers  have 
divided  and  classified  the  offenses  de- 
scribed for  the  pleader.  These  indict- 
ments have  been  drawn  with  reference  and 
in  conformity  to  this  arrangement  of  the 
statutes;  and  I  think  that  the  reason 
assigned  for  the  motion  in  arrest  of  judg- 
ment is  not  valid,  and  that  tl^  motion 
should  be  overruled." 

Falsity    of    instrument.— In   U,    S.    r. 
Corbin,   (C.  C.  N.  H.  1882)    11  Fed.  238, 
sustaining   a   motion   in   arrest   of   judg- 
ment  on   account  of   a   fatally   defective 
indictment,  the  court  said:  "  It  is  a  well- 
established   rule  in  criminal   proceedings 
that   every   indictment   must   charge   the 
crime  with  such  certainty  and  precision 
that  it  may  be  understood,  charging  all 
the  requisites  that  constitute  the  offense, 
and  that  every  averment  be  so  stated  that 
the  party  accused  may  know  the  general 
nature  of  the  crime  of  which  he  is  accused. 
.   .    .   The  indictment  alleges  the  sending 
of   a  false   writing  and   affidavit  to   the 
pension-office.     Now,  an  affidavit  may  be 
false  in  its  making,  it  may  be  forged,  or 
it  may  be  false  in  its  statements.     This 
indictment  alleges  that  the  affidavit  was 
false  and  untrue,  and  that  the  statements 
in  it  were  untrue  and  false, —  an  allega- 
tion broad  enough  to  include  a  false  and 
forged  instrument,  and  one  false  in   its 
statements  but  genuine  in  its  execution, 
without  specifying  which.     It  may  apply 
to  either  of  the  two  offenses,  or  both,  but 
does  not  specify  which,  and  therefore  fails 
within  the  case   of   Rex   r.   Marshall,    I 
Moody   (Eng.)    158.    Again:  'The  special 
matter  of  the  whole  fact  ought  to  be  set 
forth   with  such  certainty   that   it  may 
judicially  appear  to  the  court  that  the 
offense    has    been    committed,'     (Russell, 
Crimes,    §    304;    Salkeld,    Pleas    of    the 
Grown,  Book  2,  c.  25,  §  57.)  and  if  any 
fact  or  circumstance  which  is  a  necessary 
ingredient  of  the  offense  be  omitted  in  the 
indictment,  such  omission  vitiates  the  in- 
dictment.   .    .    .    The  affidavit  set  out  in 
the  indictment  in  this  case  contains  nu- 
merous allegations.     Some  are  material, 
some  are   not.     Probably   no   one  would 
contend  that  if  the  affidavit  or  writing 
were  false  only  in  some  immaterial  state- 
ments the  crime  had  been  committed;  yet 
there  is  no  allegation  that  the  false  state- 
ments were  material,   and  no   such   par- 
ticular specification  or  description  of  the 
false  statements  as  will  enable  the  court 
to  say  that  they  were  material.     It   is 
quite  true  that  the  court  instructed  the 
jury  that  they  must  find  the  affidavit  false 
in  some  material  matter  or  allegation,  but 
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taking  the  indictment^  and  the  verdict  of 
guilty,  no  one  can  say  whether  the  jury 
fonnd  the  affidavit  false  in  a  material  or 
immaterial  part.  And  if  it  be  sound  law 
that  the  affidavit  must  have  been  false  in 
some  material  allegation  to  warrant  con- 
viction, then  it  follows  there  are  not  suffi- 
ciently specific  all^ations  in  the  indict- 
ment to  sustain  the  verdict  and  warrant 
a  judgment  upon  it.  The  indictment 
sbould  have  alleged  the  material  false 
statement.  It  is  contended  in  the  brief 
of  the  prosecuting  officer  that  this  is  an 
offense,  made  such  by  special  statute,  and 
is  set  out  in  the  language  of  the  statute, 
and  is,  therefore,  sufficient.  But  neither 
of  these  propositions  can,  as  we  think,  be 
successfully  maintained.  .  .  .  Salkeld 
says,  (Pleas  of  the  Crown,  book  2,  c.  26, 
i  111:)  'Neither  doth  it  seem  to  be  al- 
ways sufficient  to  pursue  the  very  words 
of  the  statute,  unless  by  so  doing  you 
fully,  directly,  and  expressly  allege  the 
fact  in  the  doing  or  not  doing  thereof  the 
offense  consists,  without  any,  the  least, 
micertainty.'  We  are  of  opinion  that  all 
the  ingredients  of  this  offense  are  not  set 
oat  with  sufficient  particularity,  and  that 
neither  the  court  nor  the  respondent  could 
know  from  the  indictment  whether  he  was 
to  be  tried  for  sending  an  affidavit  to  the 
pension-office,  not  genuine  in  its  execution, 
or  one  genuine  in  its  execution,  but  false 
in  statement ;  or,  if  so  false  in  statement, 
whether  in  a  material  or  immaterial 
allegation." 

Ibiowledge  of  falsity. —  In  Howgate  t?. 
U.  8.  (1896)  7  App.  Cas.  (D.  C.)  217, 
the  court  said :  ''  The  indictment,  it  is 
true,  does  not  in  terms  charge  that  the 
appellant  transmitted  the  account  current 
and  abstracts  to  the  Treasury  Depart- 
ment, well  knowing  them  to  be  false. 
But  when  it  has  already  been  specifically 
charged  that  he  himself,  and  no  other, 
perpetrated  the  falsification,  it  is  not  ap- 
parent how  he  could  otherwise  have  trans- 
mitted them  than  with  knowledge  of  their 
falsehood." 

Account  or  claim. —  In  U.  S.  r.  Kessel, 
(N.  D.  la.  1894 )  62  Fed.  69,  the  indictment 
charged,  in  substance,  that  the  defendant 


transmitted  to  the  commissioner  of  pen- 
sions a  falsely  altered  certificate,  made 
by  the  board  of  surgeons,  in  relation  to  a 
claim  for  pension  of  a  named  person,  and 
a  demurrer  was  sustained  because  it  was 
not  averred  that  the  certificate  was  trans- 
mitted in  support  of  or  in  relation  to  a 
pending  claim.     The  court  said:     "If  a 
person  knowingly  transmitted  a  false  or 
altered  deed  or  other  writing,  but  did  not 
do  so  in  support  of  or  in  relation  to  some 
existing  account  or  claim,  how  could  the 
United   States   be  defrauded?       Further- 
more, the  defendant  is  entitled  to  be  in- 
formed, in  advance  of  the  trial,  of  all  the 
essential    facts    expected    to    be    alleged 
against   him,   in   order   that  he  may   be 
prepared  to  meet  the  same.    These  indict- 
ments do  not  inform  him  touching  the 
account  or  claim  in  regard  to  which  the 
government  charges  that  the  altered  cer- 
tificates were  forwarded,  nor  in  what  de- 
partment,  bureau,   office,   or   other   place 
they  are  pending.    Under  the  direct  aver- 
ments in  the  indictments,  it  might  be  that 
the    altered    certificates    were    forwarded 
in  relation  to  a  claim  of  the  board  of 
surgeons.     If    each    indictment    charged 
that    the    altered    certificate    was    trans- 
mitted to  the  commissioner  of  pensions  in 
relation  to  any  existing  or  pending  claim 
for  pulsion  of  A.  B.,  then  the  defendant 
is  informed  in  relation  thereto,  and  may 
be  prepared  to  show  that  no  such  claim  is 
pending  or  exists,  or  that  the  certificate 
was  not   forwarded  in   relation   to   that 
claim."    See  also  U.  S.  v,  Moore,   (N.  D. 
N.  Y.  1894)   60  Fed.  738;  U.  S.  v,  Cam- 
eron, (1882)  3  Dak.  132,  13  N.  W.  561. 

An  indictment  for  transmitting  to  the 
office  of  the  commissioner .  of  pensions  a 
false  and  altered  affidavit  with  intent  to 
defraud  the  United  States  is  defective 
when  it  does  not  aver  that  it  was  so 
transmitted  with  relation  to  or  in  sup- 
port of  any  claim  against  the  United 
States,  or  when  no  facts  are  averred  from 
which  the  court  can  find  that  the  forward- 
ing of  the  affidavit,  even  though  false  and 
forged,  could  in  any  way  operate  to  the 
prejudice  of  the  United  States.  U.  S.  v. 
Van  Leuven,  (N.  D.  la.  1894)  62  Fed.  69. 


Sso.  30.  [Having  forged  papers  in  possession.]  Whoever,  knowingly 
and  with  intent  to  defraud  the  United  States,  shall  have  in  his  possession 
any  false,  altered,  forged,  or  counterfeited  deed,  power  of  attorney,  order, 
certificate,  receipt,  contract,  or  other  writing,  for  the  purpose  of  enabling 
another  to  obtain  from  the  United  States,  or  from  any  officer  or  agent 
thereof;  any  sum  of  money,  shall  be  fined  not  more  than  five  hundred 
dollars,  or  imprisoned  not  more  than  five  years,  or  both.  [35  Stat.  L. 
1094,] 


This  section  was  drawn  from  R.  S.  sec.  5422  (Act  of  March  3,  1823,  ch.  38,  3  Stat.  L. 
772)  which  was  repealed  by  sec.  341,  infra,  this  title,  and  was  as  follows: 
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**  Sec.  6422.  Every  person  who,  knowingly  and  with  intent  to  defraud  the  United 
States,  has  in  his  possession  any  false,  altered,  forged,  or  counterfeited  deed,  power  of 
attorney,  order,  certificate,  receipt,  or  other  writing,  for  the  purpose  of  enabling  another 
to  obtain  from  the  United  Stat^,  or  any  of  their  officers  or  agents,  any  sum  of -money, 
shall  be  fined  and  imprisoned  at  the  discretion  of  the  court.'' 

Sec.  31.  [False  acknowledgments.]  Whoever,  being  an  officer  author- 
ized to  administer  oaths  or  to  take  and  certify  acknowledgments,  shall 
knowingly  make  any  false  acknowledgment,  certificate,  or  statement  con- 
cerning the  appearance  before  him  or  the  taking  of  an  oath  or  affirmation 
by  any  person  with  respect  to  any  proposal,  contract,  bond,  undertaking,  or 
other  matter,  submitted  to,  made  with,  or  taken  on  behalf  of,  the  United 
States,  and  concerning  which  an  oath  or  affirmation  is  required  by  law  or 
regulation  made  in  pursuance  of  law,  or  with  respect  to  the  financial  stand- 
ing of  any  principal,  surety,  or  other  party  to  any  such  proposal,  contract, 
bond,  undertaking,  or  other  instrument,  shall  be  fined  not  more  than  two 
thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both.  [35  Stat. 
L.  1094.] 

This  section  is  niew.  As  originally  drafted,  it  was  designed  to  reach  officers  making 
false  acknowledgments  in  contracts,  etc.,  with  the  Post  Office  Department,  that  depart- 
ment having  strongly  recommended  such  a  section  in  order  to  put  a  stop  to  abuses 
which  frequently  occiirred  with  respect  to  mail  and  other  contracjta.  The  Committee  on 
Revision  of  Laws,  approving  the  recommendation,  broadened  the  section  so  as  to  punish 
false  acknowledgments  with  respect  to  any  contract  made  with  or  on  behalf  of  the  gov- 
ernment. 


Sec.  32.  [Falsely  pretending  to  be  United  States  officer.]    Whoever, 

with  intent  to  defraud  either  the  United  States  or  any  person,  shall  falsely 
assume  or  pretend  to  be  an  officer  or  employee  acting  under  the  authority 
of  the  United  States,  or  any  Department,  or  any  officer  of  the  Government 
thereof,  and  shall  take  upon  himself  to  act  as  such,  or  shall  in  such  pre- 
tended character  demand  or  obtain  from  any  person  or  from  the  United 
States,  or  any  Department,  or  any  officer  of  the  Government  thereof,  any 
money,  paper,  document,  or  other  valuable  thing,  shall  be  fined  not  more 
than  one  thousand  dollars,  or  imprisoned  not  more  than  three  years,  or 
both.     [35  Stat.  L.  1095.] 

This  section  was  drawn  from  an  Act  of  April  18,  1884,  ch.  26,  23  Stat.  L.  11,  which 
was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  That  every  person  who,  with  intent  to  defraud  either  the  United  States  or  any  per- 
son, falsely  assumes  or  pretends  to  be  an  officer  or  employee  acting  under  the  autliority 
of  the  United  States,  or  any  Department,  or  any  officer  of  the  Government  thereof,  and 
who  shall  take  upon  himself  to  act  as  such,  or  who  shall  in  such  pretended  character 
demand  or  obtain  from  any  person  or  frcwn  the  United  States,  or  any  Department,  or 
any  officer  of  the  Government  thereof,  any  money,  paper,  document,  or  other  valucuble 
thing,  shall  be  deemed  guilty  of  felony,  and  shall,  on  conviction  thereof,  be  punished  by  a 
fine  of  not  more  than  one  thousand  dollars,  or  imprisonment  not  longer  than  three  years, 
or  both  said  punishments,  in  the  discretion  of  the  court." 

Falsely  assuming  to  be  a  revenue  officer  was  made  punishable  by  R.  S.  sec.  5448 
which  was  incorporated  in  section  66  of  this  Code,  infra,  p.  627. 

See  PVBUc  Officebs  and  Employees. 
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I.   CONSTrrUTIONALITT 

If  the  gist  of  the  offense  were  the  de- 
manding or  obtaining  of  money  or  other 
thing  of  value  of  another,  there  might  be 
doubt  whether  the  act,  although  done  with 
eriminal  intent,  could  be  made  an  offense 
against  the  United  States,  for  the  reason 
that  it  has  no  relation  to  the  execution 
of  any  of  the  powers  of  Congress  or  to 
any  matter  within  the  jurisdiction  of  the 
United  States.  But  the  gist  of  the  offense 
is  the  false  impersonation,  which  was  made 
punishable  at  common  law,  and  Congress 
undoubtedly  has  the  power  to  punish  the 
false  personation  of  an  officer  of  the 
United  States.  Little  t?.  U.  S.,  (C.  C.  A. 
9th  Cir.  1909)  169  Fed.  620,  95  C.  C.  A. 
148. 

n.  CONSTBUCTION  AND  APPLICATION 

1.  Personating  Congressman 

In  Lamar  r.  U.  8.,  (1916)  241  U.  B, 
103,  36  S.  Ct.  535,  60  U.  S.  (L.  ed.)  912, 
affirming  a  conviction  for  violation  of  this 
section,  the  court,  per  Mr.  Chief  Justice 
White,  said:  "  It  is  insisted  that  no  offense 
under  the  statute  was  stated  in  the  in- 
dictment because  a  member  of  the  House 
of  Representatives  of  the  United  States 
is  not  an  officer  acting  under  the  author- 
ity of  the  United  States  within  the 
meaning  of  the  provision  of  the  Penal 
Code  upon  which  the  indictment  was 
based.  This  contention  is  supported  by 
reference  to  what  is  assumed  to  be 
the  significance  in  one  or  more  pro- 
visions of  the  Constitution  of  the  words 
'civil  officers,'  and  reliance  is  especially 
placed  upon  the  ruling  made  at  an  early 
day  in  the  Blount  Case,  Whart.  St.  Tr. 
p.  200,  that  a  Senator  of  the  United  States 
was  not  a  civil  officer  subject  to  impeach- 
ment within  the  meaning  of  §  4  of  article 
2  of  the  Constitution.    But,  as  previously 


held  in  sustaining  the  moti(m  to  dismiss 
the  direct  writ  of  error,  the  issue  here  is 
not  a  constitutional  one,  but  who  is  an 
officer  acting  imder  the  authority  of  the 
United  States  within  the  provisions  of 
the  section  of  the  Penal  Code  under  con- 
sideration? And  that  question  must  be 
solved  by  the  text  of  the  provision,  not 
shutting  out  as  an  instrument  of  inter- 
pretation proper  light  which  may  be 
afforded  by  the  Constitution,  and  not  for- 
getting that  a  penal  statute  is  not  to  be 
enlarged  by  interpretation,  but  also  not 
unmindful  of  the  fact  that  a  statute,  be- 
cause it  is  penal,  is  not  to  be  narrowed  by 
construction  so  as  to  fail  to  give  full 
effect  to  its  plain  terms  as  made  manifest 
by  its  text  and  its  context.  U.  S.  v.  Hart- 
well,  [1868]  6  Wall.  385,  395,  18  U.  S. 
(L.  ed.)  830,  832;  U.  S.  t?.  Corbett, 
[1900]  215  U.  S.  233,  242,  243,  30  S.  Ct. 
81,  54  U.  S.   (L.  ed.)   173,  175,  176." 

"Guided  by  these  rules,  when  the  re- 
lations of  members  of  the  House  of  Repre- 
sentatives to  the  government  of  the  United 
States  are  borne  in  mind,  and  the  nature 
and  character  of  their  duties  and  responsi- 
bilities are  considered,  we  are  clearly  of 
the  opinion  that  such  members  are  em- 
braced by  the  comprehensive  terms  of  the 
statute.  If,  however,  considered  from  the 
face  of  the  statute  alone,  the  question  was 
susceptible  of  obscurity  or  doubt, —  which 
we  think  is  not  the  case,—  all  ground  for 
doubt  would  be  removed  by  the  following 
considerations:  (a)  Because  prior  to  and 
at  the  time  of  the  original*  enactment  in 
question  the  common  understanding  that 
a  member  of  the  House  of  Representatives 
was  a  legislative  officer  of  the  United 
States  was  clearly  expressed  in  the  ordi- 
nary, as  well  as  legal,  dictionaries.  See 
Webster,  verbo  'office;'  Century  Diet, 
verbo  '  officer ; '  2  Bouvier's  Law  Diet. 
1897  ed.  540,  verbo  'legislative  officers;' 
Black's  Law  Diet.  2d  ed.  p.  710,  verbo 
'legislative  officer.'  (b)  Because  at  or  be- 
fore the  same  period  in  the  Senate  of  the 
United  States,  after  considering  the  rul- 
ing in  the  Blount  case,  it  was  concluded 
that  a  member  of  Congress  was  a  civil 
officer  of  the  United  States  within  the 
purview  of  the  law  requiring  the  taking 
of  an  oath  of  office.  (Cong.  Globe,  38th 
Congress,  1st  session,  pt.  1,  pp.  320-331.) 

(c)  Because  also  in  various  general  stat- 
utes of  the  United  States  at  the  time  of 
the  enactment  in  question  a  naember  of 
Congress  was  assumed  to  be  a  civil  officer 
of  the  United  States.  Revised  Statutes, 
§§  1786,  2010,  and  subdivision  14  of  §  563. 

(d)  Because  that  conclusion  is  the  neces- 
sary result  of  prior  decisions  of  this  court, 
and  harmonizes  with  the  settled  concep- 
tion of  the  position  of  members  of  state 
legislative  bodies  as  expressed  in  many 
state  decisions.  The  Floyd  Acceptances 
(Pierce  r.  U.  S.  [1869]  7  Wall.  666,  676, 
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19  U.  S.  (L.  ed.)  1«9,  173;  Ex  p.  Yar- 
brough,  [1884]  110  U.  S.  651,  664,  4  S. 
Ct.  152,  28  U.  S.  (L.  ed.)  274,  276; 
Wiley  V.  Sinkley,  [1900]  179  U.  S.  58, 
64,  21  S.  Ct.  17,  45  U.  S..  (L.  ed.)  84,  88; 
Swafford  t?.  Templeton,  [1902]  185  U.  S. 
487,  492,  22  8.  Ct.  783,  46  U.  S.  (L.  ed.) 
1005,  1007;  People  <?.  Brooklyn,  [1879] 
77  N.  Y.  603,  607,  608,  33  Am.  Rep.  669; 
Morril  t?.  Haines,  [1820]  2  N.  H.  246; 
Shelby  t?.  Alcorn,  [1858]  36  Miaa.  273,  291, 
72  Am.  Dec.  169;  Parks  v.  Soldiers',  etc.. 
Home,  [1896]  22  Colo.  86,  96,  43  Pac. 
642." 

2.  False  Personation  of  Non-eanstmg 

Officer 

False  personation  of  a  suppositious  offi- 
cer of  a  non-existing  office  constitutes 
an  offense  under  this  section.  U.  S.  v, 
Bamow,  (1915)  239  U.  S.  74,  36  S.  Ct. 
19,  60  U.  S.  (L.  ed.)  165  {reversing  (E. 
D.  Pa.  1915)  221  Fed.  140)  wherein  the 
court  said :  **  The  indictment  contains  six 
counts,  of  which  the  first,  third,  and  fifth 
are  based  upon  the  former,  and  the  sec- 
ond, fourth,  and  sixth  upon  the  latter  of 
these  prohibitions.  The  first  count  charges 
that  defendant,  with  intent  to  defraud  a 
certain  person  named,  did  falsely  pretend 
to  be  an  employee  of  the  United  States 
acting  under  the  authority  of  the  United 
States,  to  wit,  an  agent  employed  by  the 
Government  to  sell  a  certain  set  of  books 
entitled  'Messages  and  Papers  of  Presi- 
dents,' and  did  then  and  there  take  upon 
himself  to  act  as  such  agent,  in  that  he 
visited  the  person  named  and  falsely  pre- 
tended to  him  that  he  was  such  an  em- 
ployee of  the  United  States,  employed  as 
aforesaid  for  the  purpose  aforesaid.  The 
third  and  fifth  counts  differ  only  as  to  the 
names  of  the  persons  mentioned  and  the 
dates  of  the  alleged  offenses.  The  second 
count  charges  that  the  defendant,  with  in- 
tent to  defraud  a  certain  person  named, 
did  falsely  pretend  to  be  an  employee  of 
the  United  States  acting  under  the  author- 
ity of  the  United  States,  to  wit,  an  agent 
employed  by  the  Government  to  sell  a  cer- 
tain set  of  books  entitled  '  Messages  and 
Papers  of  Presidents,'  and  in  such  pre- 
tended character  did  obtain  from  the  per- 
son named  the  sum  of  ten  dollars,  which 
he  would  not  have  given  to  defendant  un- 
less he  had  supposed  him  to  be  an  em- 
ployee of  the  Government,  and  had  sup- 
posed that  the  money  was  to  be  paid  over 
to  the  Government  on  account  of  the  sub- 
scription price  of  the  books,  etc.  The 
fourth  and  sixth  counts  are  in  like  form. 
It  was  and  is  admitted  that  there  wias  not 
in  existence  such  an  employee  or  such 
employment  as  it  was  alleged  the  defend- 
ant pretended.  The  District  Court  held 
that  the  gist  of  the  offense  is  the  false 
personation  of  an  officer  or  employee  of 
the  United  States,  and  in  order  to  con- 
stitute such  an  offense  there  must  be  per- 


sonation of  some  particular  person  or 
class  of  persons,  since  there  cannot  be  a 
false  personation  of  a  suppositious  in- 
dividual who  never  existed  or  whose  class 
never  existed.  Upon  this  construction  of 
the  statute,  all  of  the  counts  fell. 

'^  We  think  this  is  to  read  the  act  in 
too  narrow  a  sense.  Not  doubting  th&t  a 
false  personation  of  a  particular  officer 
or  employee  of  the  Government,  or  a  false 
pretense  of  holding  an  office  or  employ- 
ment that  actually  exists  in  the  Govern- 
ment of  the  United  States,  is  within  the 
denunciation  of  |  32,  we  think  it  has  a 
broader  reach.  No  convincing  reason  is 
suggested  for  construing  it  more  narrow- 
ly than  the  plain  import  of  its  language. 
To  'falsely  assume  or  pretend  to  be  an 
officer  or  employee  acting  under  the  au- 
thority of  the  United  States,  or  any  De- 
partment, or  any  officer  of  the  Govern- 
ment thereof,'  is  the  thing  prohibited. 
One  who  falsely  assumes  or  pretends  to 
hold  an  office  that  has  a  de  jure  exist- 
ence is  admittedly  within  its  meaning. 
That  is,  where  the  assumption  or  pretense 
is  false  in  part  but  contains  a  modicum  of 
truth,  the  statute  is  violated.  Why  should 
it  be  deemed  less  an  offense  where  the 
assumption  or  pretense  is  entirely  false, 
as  where  the  very  office  or  employment 
to  which  the  accused  pretends  title  has  no 
legal  or  actual  existence?  It  is  insisted 
that  the  words  next  following  —  *  shall 
take  upon  himself  to  act  as  such,  or  shall 
in  such  pretended  character  demand  or 
obtain,'  etc., —  indicate  an  intent  to  pun- 
ish only  false  personation  of  existing  offi- 
cers or  employees,  and  not  a  false 
representation  as  to  some  suppositious 
employment  by  tiie  Government.  But  to 
*  take  upon  himself  to  act  as  such '  means 
no  more  than  to  assimie  to  act  in  the 
pretended  character.  It  requires  some- 
thing beyond  the  false  pretense  with  in- 
tent to  defraud;  there  must  be  some  act 
in  keeping  with  the  pretense  (see  People 
V.  Cronin,  [  1890]  80  Mich.  646,  [46  N.  W. 
479] )  ;  but  it  would  strain  the  meaning  of 
the  section  to  hold  that  the  offender  must 
act  as  a  veritable  officer  of  the  Govern- 
ment would  act.  And  so,  in  the  second 
branch  of  the  section,  the  demanding  or 
obtaining  of  the  thing  of  value  must  be 
done  *  in  such  pretended  character ' — 
words  that  are  far  from  importing  that 
the  office  or  employment  must  be  one  that 
is  duly  established  by  law. 

''It  is  said  that  to  give  to  the  statute 
the  broader  meaning  extends  it  beyond  the 
limitations  that  surround  the  power  of 
Congress,  and  encroaches  upon  the  func- 
tions of  the  several  States  to  protect  their 
own  citizens  and  residents  from  fraud. 
We  are  referred  to  U.  S.  r.  Fox,  [1878] 
95  U.  S.  670,  672,  [24  U.  S.  (L.  ed.)  538] 
where  it  was  declared  by  Mr.  Justice 
Field,  speaking  for  the  court:  'An  act 
committed  within  a  State,  whether  for  a 
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good  or  hsid  purpose,  or  whether  with  an 
honest  or  a  criminal  intent,  cannot  be 
made  an  offense  against  the  United  States, 
unless  it  have  some  relation  to  the  execu- 
tion of  a  power  of  Congress,  or  to  some 
matter  within  ^he  jurisdiction  of  the 
United  States.  An  act  not  having  any 
such  relation  is  one  in  respect  to  which 
the  State  can  alone  l^islate.'  Accepting 
this  criterion,  the  legislation,  now  under 
consideration  is  well  within  the  authority 
of  Congress.  In  order  that  the  vast  and 
complicated  operations  of  the  Government 
of  tne  United  States  shall  be  carried  on 
successfully  and  with  a  minimum  of  fric- 
tion and  obstruction,  it  is  important  —  or 
at  least,  Congress  reasonably  might  so 
consider  it  —  not  only  that  the  authority 
of  the  governmental  officers  and  em- 
ployees be  respected  in  particular  cases, 
but  that  a  spirit  of  respect  and  good-will 
for  the  Government  and  its  officers  shall 
generally  prevail.  And  what  could  more 
directly  impair  this  spirit  than  to  permit 
unauthorized  and  unscrupulous  persons  to 
go  about  the  coimtry  falsely  assuming, 
for  fraudulent  purposes,  to  be  entitled  to 
the  respect  and  credit  due  to  an  officer 
of  the  Government?  It  is  the  false  pre- 
tense of  Federal  authority  that  is  the 
mischief  to  be  cured ;  of  course,  only  when 
accompanied  with  fraudulent  intent,  but 
such  a  pretense  would  rarely  be  made  for 
benevolent  purposes.  Now,  the  mischief 
is  much  the  same,  and  the  power  of  Con- 
gress to  prevent  it  is  quite  the  same, 
whether  the  pretender  names  an  existing 
or  a  non-existing  office  or  officer,  or,  on 
the  other  hand,  does  not  particularize  with 
respect  to  the  offices  that  he  assumes  to 
bold.  Obviously,  if  the  statute  punished 
the  offense  only  when  an  existing  office 
was  assumed,  its  penalties  could  be 
avoided  by  the  easy  device  of  naming  a 
nonexist^t  office." 

3.  Intent  to  Defraud 

This  section  defines  two  different  offenses 
—  the  first,  in  the  order  stated,  falsely 
impersonating  an  officer  or  employee  of 
the  United  States,  and  acting  as  such  with 
the  intent  to  defraud  either  the  United 
States  or  some  person;  the  second,  falsely 
impersonating  an  officer  or  employee  of 
the  United  States,  and  in  the  pretended 
or  assumed  character  demanding  or  ob- 
taining either  from  the  United  States  or 
from  some  person  any  money  or  valuable 
thing  with  mtent  to  defraud.  The  intent 
to  defraud  is  an  essential  element  of  both 
crimes.  U.  S.  v.  Rush,  (E.  D.  Wash.  1912) 
196  Fed.  579,  wherein  the  court  said: 
"  The  first  count  of  the  indictment  charges 
that  the  defendant  did  '  unlawfully,  felon- 
iously, and  with  intent  to  defraud  divers 
persons,  among  others  J.  J.  Tilton,  falsely 
assume  and  pretend  that  he  was  an  em- 
ployee acting  under  the  authority  of  the 
United   States,   and   did   then   and   there 


take   upon  himself  to   act   as   such   em- 
ployee, and  in  this,  to  wit:    Tliat  he  then 
and  there  falsely  assumed  and  pretended 
to  said  J.  J.  Tilton  that  he  was  an  em- 
ployee of  and  authorized  by  the  United 
States  to  sell  a  certain  set  of  books  named 
**  Messages  and  Papers  of  the  Presidents.^ ' 
The  second  count  charges  that  the  defend- 
ant did  *  unlawfully,  feloniously,  and  with 
intent  to  defraud  divers  persons,  among 
others  J.  J.   Tilton,  falsely  assume  and 
pretend  that  he  was  an  employee  acting 
under  the  authority  of  the  United  States 
for  the  purpose  of  selling  a  certain  set  of 
books  named  **  Messages  and  Papers  of  the 
Presidents,"  and  did  then  and  there  take 
upon    himself    to    act   as    such    employee 
and  did  in  such  assumed  and  pretended 
character  of  an  employee  of  the  United 
States  as  aforesaid,  knowingly,  willfully, 
and   feloniously   obtain    from    said   J.   J. 
Tilton  a  large  sum  of  money,  to  wit,,  the 
sum  of  ten  dollars/    A  demurrer  has  been 
interposed    to    the    indictment    on     the 
ground,   among  others,  that   it  does  not 
charge   facts   sufficient   to   constitute    an 
offense   against   the   laws   of  the   United 
States,   and   the   parties   have  stipulated 
certain  facts  which  it  is  agreed  shall  be 
considered  by  the  court  in  ruling  upon  the 
indictment  and  as  a  part  of  the  indict- 
ment.   From  the  indictment  and  the  stipu- 
lated facts  it  appears  that  the  defendant 
is  an  agent  of  the  Army  and  Navy  Maga- 
zine of  Washington,  D.  C,  for  the  pur- 
pose of  soliciting  and  obtaining  subscrip- 
tions for  a  work  or  compilation  known  as 
'Messages  and  Papers  of  the  Presidents,* 
which  was  first  published  by  authority  of 
Act  Cong.  June  4,  1897,  c.  2,  30  Stat.  61. 
The  $10  charged  to  have  been  obtained  by 
the  defendant  in  the  second  'count  was  a 
part  of  the  purchase  price  of  the  books  in 
question,    and   the   representations   made 
by  the  defendant,  if  any,  were  so  made  in 
the  sale  of  the  books  and  for  the  purpose 
of  effecting  a  sale,  and  not  otherwise.    The 
two  counts  of  the  indictment  are  predi- 
cated upon  the  same  facts  and  grow  out 
of  the  same  transaction,  and,  unless  the 
purchaser    of    the   books    was    defrauded 
under  the  second   count,  it  will  not  be 
claimed  that  there  was  an  intent  to  de- 
fraud  under  the  first   count.     The   case 
then  resolves  itself  into  this  simple  pro- 
position.      Is     a     prosecutor     defrauded 
when  he  gets  out  of  a  transaction  just 
what   he   bargained    for,    simply   because 
his  vendor  misrepresented  the   character 
or  capacity  in  which  he  acted  in  making 
the  sale?     On  both  principle  and  author- 
ity I  must  hold  that  he  is  not.     Morgan 
V.    State,    [1883]    42   Ark.    131,   48    Am. 
Rep.  55;  State  v.  Asher,  [1887]  50  Ark. 
427,  8  S.  W.  [177,]  179;  People  v.  Wakely, 
[1886]  62  Mich.  297,  28  N.  W.  871;  State 
V.  Matthews,  [  1'890]  44  Kan.  596,  25  Pac. 
36,   10  L.  R.  A.  308.     In  the  latter  case 
the  court  said ;  '  The  charge  of  committing 
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the  offenfie  of  obtaining  money  or  prop- 
erty under  false  pretenses  cannot  be  main- 
tained in  any  case  unless  it  appears  not 
only  that  a  ialse  pretense  was  in  fact 
made,  but  also  that  it  was  made  with  the 
intention  of  cheating  or  defrauding  some 
person,  and  that  such  person  was  in  fact 
cheated  or  defrauded  to  his  or  her  injury. 
These  are  elementary  principles  and  really 
require  no  citation  of  authorities.'  A 
similar  view  was  taken  by  Judge  Holt  in 
the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York  in  U.  S.  t?. 
King,  no  opinion  filed,  decided  December 
6,  1911.  However  reprehensible  the  con- 
duct of  the  defendant  may  have  been,  such 
conduct  does  not  fall  within  the  purview 
of  this  statute.'' 

4.  "  Under  the  Authority  of  the  ZMited 

States  " 

In  Lamar  t?.  U.  S.  (1916)  241  U.  S. 
103,  36  S.  Ct.  636,  60  U.  S,  (L.  ed.)  912, 
affirming  a  conviction  for  violation  of  this 
section,  it  wba  urged  by  the  defendant 
that  no  offense  was  charged  in  the  indict- 
ment because  it  was  not  cliarged  that,  in 
Sretending  to  be  an  officer,  the  defendant 
id  an  act  which  he  would  have  been  au- 
thorized to  do  under  the  authority  of  the 
United  States  had  he  possessed  the  official 
capacity  which  he  assumed  to  have;  in 
other  words,  that  the  first  clause  of  the 
section  prohibits  the  falsely  assuming  or 

Sretending  to  be  an  officer  with  intent  to 
efraud»  and,  as  such  officer,  taking  upon 
himself  to  act  under  the  authority  of  the 
Uiuted  States, —  that  is,  to  do  an  author- 
ized act.  Overruling  that  contention,  the 
oourt  said :  "  Wliile  it  is  undoubtedly 
true  that  the  construction  asserted  finds 
some  apparent  support  in  one  or  more  de- 
cided cases  in  district  courts  of  the 
United  States  (U.  S.  v.  Taylor,  [E.  D.  Mo. 
1900]  108  Fed.  621;  U.  S.  v.  Ballard, 
[W.  D.  Mo.  1902]  118  Fed.  757;  U.  S.  v. 
Farnham,  [E.  D.  Pa.  1904]  127  Fed.  478), 
we  are  of  opinion  that  it  misconeeivea 
the  statute  and  fails  to  give  it  proper 
effect  because,  when  rightly  construed,  the 
operation  of  the  clause  is  to  prohibit  and 
punish  the  falsely  assuming  or  pretend- 
ing, with  intent  to  defraud  the  United 
States  or  any  person,  to  be  an  officer  or 
employee  of  the  United  States  as  defined 
in  the  clause,  and  the  doing  in  the  falsely 
assumed  character  any  overt  act,  whether 
it  would  have  been  legally  authorized  and 
the  assumed  capacity  existed  or  not,  to 
carry  out  the  fraudulent  intent.  Briefly 
stated,  we  conclude  this  to  be  the  mean- 
ing of  the  clause  for  the  following  rea- 
sons: (a)  Bwause  the  words  'acting 
under  the  authority  of  the  United  States ' 
are  words  deHignating  the  character  of  the 
officer  or  employee  whose  personation  the 
clause  prohibits,  since,  if  the  words  are 
thus  applied,  Die  clause  becomes  coherent 
and  fr«*e.  from  diffinilty,  while  if,  on  the 


other  hand,  they  are  applied  only  as 
limiting  and  defining  the  character  of  the 
overt  act  from  which  criminality  is  to 
arise,  confusion  and  uncertainty  as  to  th6 
officer  or  employee  whose  fraudulent  simn- 
lation  is  prohibited  necessarily  results. 
(b)  Because  the  consequence  of  a  contrary 
construction  would  be  obviously  to  limit 
the  application  of  the  clause  as  shown  by 
its  general  language  and  as  manifested  by 
the  remedial  purpose  which  led  to  its 
enactment.  (Cong.  Rec.  vol.  14,  pt.  4,  p. 
3263,  47th  Cong.  2d  Sess.)  (c)  Because  to 
adopt  a  contrary  view  would  be  absolutely 
inharmonious  with  the  context,  since  it 
would  bring  into  play  a  conflict  impossi- 
ble of  reconciliation.  To  make  this  clear 
it  is  to  be  observed  that  the  last  clause 
of  the  section  makes  criminal  the  demand- 
ing or  obtaining  in  the  assumed  capacity 
which  the  first  clause  prohibits, '  from  any 
person  or  from  the  United  States,  .  .  . 
any  monev,  paper,  document,  or  other 
valuable  thing,  .  .  .*  We  say  which  the 
first  clause  prohibits  because  there  is  no 
re-expression  of  the  prohibition  againat 
assuming  or  pretending  contained  in  the 
first  clause  except  as  that  prohibition  is 
carried  over  and  made  applicable  to  the 
second  by  the  words  *  or  shall  in  such  pre- 
tended diaracter  demand,'  etc.  As  it  is 
obvious  that  the  acts  made  absolutely 
criminal  by  the  second  clause  are  acts 
which  may  or  may  not  have  be^i  ajccom- 
plislied  as  a  result  of  exerting  in  the  pre- 
tended capacity  an  authority  which  there 
would  have  been  a  lawful  right  to  exert 
if  the  character  had  been  real,  and  not 
assumed,  it  results  not  only  that  the  oon- 
fiict  which  we  have  indicated  would  arise 
from  adopting  the  construction  claimed, 
but  the  error  of  such  contention  as  ap- 
plied to  the  first  clause  is  conclusively 
demonstrated.  Indeed,  the  consideration 
thus  given  the  contention  in  question  was 
unnecessary  because  its  error  is  per- 
suasively if  not  conclusively  established 
by  the  ruling  in  tJ,  S.  r.  Bamow,  [1915] 
230  U.  S.  74,  3d  S.  Ct.  19,  60  U.  S.  (L. 
ed.)  156.  In  that  case  the  accused  was 
charged  under  both  clauses  of  the  section 
with  having  on  the  one  hand  falsely  as- 
sumed to  be  an  employee  of  the  United 
States,  acting  under  the  authority  of  the 
United  States,  to  wit,  an  agent  employed 
by  the  government  to  sell  a  certain  set  of 
books  entitled  "  Messages  and  Papers  of 
Presidents," '  and  with  having  taken  upon 
himself  to  act  as  such  by  visiting  a  named 
person  for  the  purpose  of  carrying  out 
the  intended  fraud,  and,  on  the  other 
hand,  under  the  second  clause  of  the  sec- 
tion with  having,  by  means  of  the  same 
false  personaticm,  obtained  a  sum  of 
money.  The  case  came  here  to  review  the 
action  of  the  court  below  in  sustaining  a 
demurrer  to  the  indictment  as  stating  no 
offense  because  there  was  no  authorized 
employee  of  the  character  which  had  been 
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falsely  aeeumed,  and  no  legal  authority 
therefore  to  have  done  the  overt  acts  with 
which  either  count  was  concerned.  The 
judgment  was  reversed  under  the  express 
ruling  that  the  existence  of  the  office  or 
the  authority  was  not  essential,  as  the  as- 
suming or  pretending  to  be  and  act  ajs  an 
officer  or  employee  of  the  United  States 
was  within  the  purview  of  the  statute,  and 
necessarily  embraced  within  its  prohibi- 
tions." 


6.  Demanding  or  Ohtafning  "From  Any 

Person  " 

On  a  proper  construction  of  the  stat- 
ute it  does  not  limit  the  wrongful  act  to 
the  extortion  of  money  or  property  from 
another  by. way  of  asserting  a  claim  for 
money  or  property  due  or  owing  the 
United  States,  which,  in  his  pretended 
official  capacity,  the  accused  represents 
that  it  is  his  duty  to  collect;  but  it  was 
the  intention  of  Congress  to  include  the 
false  personation  of  an  officer  of  the 
United  States  for  the  purpose  of  obtain- 
ing money  "  from  any  person,"  without 
the  qiialincation  above  stated.  Littell  v, 
U.  S.  (C.  C.  A.  9th  Cir.  1909)  169  Fed. 
620,  95  C.  C.  A.  148,  where  the  court  said : 
"This  construction  of  the  statute  is  in 
harmony  with  every  reported  decision  in 
which  it  has  been  brought  under  consid- 
eration. U.  S.  V.  Taylor,  [E.  D.  Mo.  19001 
108  Fed.  621;  U.  S.  v.  Ballard,  [W.  D. 
Mo.  1902]  118  Fed.  767;  U.  S.  v.  Fam- 
ham,  [E.  D.  Pa.  19041  127  Fed.  478." 


6.  "  Valuahle  Thing  " 

A  month's  lodging  is  a  valuable  thing, 
within  the  meaning  of  this  Act.  U.  S. 
V,  Ballard,  (W.  D.  Mo.  1902)  118  Fed. 
757. 

Obtaining  fraudulent  credit. — ^This  stat- 
ute covers  the  obtaining  of  some  valual)le 
thin^  by  means  of  fraudulent  standing  or 
credit  secured  by  holding  out  one's  self 
as  an  officer  of  the  Unit^  States.  U.  S. 
V.  Ballard,  (W.  D.  Mo.  1902)  118  Fed. 
757. 

7.  When  Offense  Complete 

If.  with  intent  to  defraud,  and  by 
falsely  assuming  or  pretending  to  be  an 
oiBcer  or  en^ployee  acting  under  the  au- 
thority of  the  United  States,  the  accused 
shall,  in  the  pretended  character,  have 
demanded  or  obtained  any  money,  paper, 
document,  or  other  valuable  thing,  the 
offense  is  complete,  notwithstanding 
some  valuable  consideration  was  offered 
or  given  by  the  pretended  employee  for 
that  which  he  demanded  or  obtained.  It 
is  the  aim  of  the  section  not  merely  to 
protect  innocent  persons  from  actual  loss 
through  reliance  upon  false  assumptions 
of  federal  authority,  but  to  maintain  the 
general  good  repute  and  dignity  of  the 
service  itself.    It  is  inconsistent  with  this 


object,  ns  well  as  with  the  letter  of  the 
statute,  to  make  the  question  whether  one 
who  has  parted  with  his  property  upon  the 
strength  of  a  fraudulent  represensation  of 
federal  employment,  has  received  an  ade- 
quate quid  pro  quo  in  value,  determina- 
tive. U.  S.  r.  Barnow,  (1915)  239  U.  cJ. 
74,  36  8.  et.  19,  reversing  (E.  D.  Pa. 
1915)  ^1  Fed.  140,  60  U.  S.  (L.  ed.) 
155. 

III.  Pbosecxjtion  fob  Offense 

1.  Jurisdiction  of  State  Court 

One  who  obtains  money  of  another  by 
falsely  representing  hinvself  to  be  a  pen- 
sion agent  may  be  punished  in  a  state 
court  for  thus  violating  a  state  statute 
denouncing  the  obtaining  of  money  by 
false  pretenses,  ^ch  offense  is  not  solely 
cognizable  by  federal  courts  under  the 
penal  statute.  Pearce  v.  State,  (1896) 
115  Ala.  115,22  So.  502. 


2.  Venue  in  Federal  Prosecution 

Where  the  false  personation  is  by  tele- 
phone the  offense  may  be  tried  in  the  dis- 
trict court  of  the  district  of  the  hearer. 
Lamar  f.  U.  8.,   (1916)   240  U.  S.  60,  36 

S.  Ct.  255,  60  U.  S.   (L.  ed.)   526. 

• 

S.  Indictment 
a.  Personation   of   Congressman 

For  one  to  personate  a  congressman 
constitutes  an  offense  under  this  section, 
and  if  the  indictment  alleges  that  the  per- 
sonation was  with  intent  to  defra/ud,  the 
nature  of  the  fraud  need  not  be  set  forth 
as  that  is  immaterial.  Lamar  v,  U.  S., 
(1916)  240  U.  S.  60,  36  S.  Ct  256,  60 
U.  S.  (L.  ed.)  526. 

In  Lamar  t\  U.  S.,  (1916)  241  U.  S. 
103,  36  S.  Ct.  535,  60  U.  S.  (L.  ed.)  912, 
an  objection  to  an  indictment  for  falsely 
personating  an  officer  acting  under  the  au- 
thority of  the  United  States  with  intent 
to  defraud,  etc.,  that  it  failed  to  describe 
the  circumstances  of  the  offense  was  held 
to  be  im tenable  in  the  appellate  court 
after  conviction,  where  said  indictment 
clearly  charged  the  illegal  acts  com- 
plained of  and  the  requisite  fraudulent 
intent,  stated  the  date  and  place  of  the 
commission  of  the  acts  charged,  and  gave 
the  name  and  official  character  of  the 
officer  whom  the  accused  was  charged 
with  having  falsely  personated,  and  there 
was  not  the  slightest  suggestion  of  a  want 
of  knowledge  of  the  crime  charged  or  of 
any  surprise  conctfrning  the  same,  nor 
any  intimation  that  any  request  was  made 
for  a  bill  of  particulars  concerning  the  de- 
tails of  the  offense  charged.  **  Under  this 
situation,"  said  the  court,  **  we  think  that 
the  case  is  clearly  covered  by  §  1025  Re- 
vised Statutes"  in  Criminal  Law,  vol. 
2,  p.  681. 
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or  sum  in  the  public  stocks  of  the  United  States,  or  to  have  any  part  thereof 
transferred,  assigned,  sold,  or  conveyed,  or  to  have  any  annuity,  dividend, 
pension,  prize  money,  wages,  or  other  debt  due  from  the  United  States, 
or  any  part  thereof,  received,  or  paid  by  virtue  of  any  false,  forged,  or 
counterfeited  power  of  attorney,  authority,  or  instrument,  shall  be  fined 
not  more  than  five  thousand  dollars  and  imprisoned  not  more  than  ten 
years.     [35  Stat  L.  1095,] 

This  section  was  derived  from  R.  S.  sec.  5436  (Act  of  March  a,  1825,  ch.  65,  4  Stat.  L. 
120)  which  was  repealed  by  sec.  341,  infra,  this  title,  and  read  as  follows: 

^Ssa  5436.  E^very  person  who  knowingly  or  fraudulently  demands  or  endeavors  to 
obtain  any  share  or  sum  in  the  public  stocks  of  the  United  States,  or  to  have  anv  part 
thereof  transferred,  assigned,  sold,  or  conveved,  or  to  have  any  annuity,  dividend,  pen- 
sion, prize-mon(^,  wages,  or  other  debt  due  from  the  United  States,  or  any  part  thereof, 
received  or  paid  by  virtue  of  any  false,  forged,  or  counterfeited  power  of  attorney, 
authojrity,  or  instrument,  shall  be  punished  by  a  fine  of  not  more  than  live  thousand 
dollars,  and  by  imprisonment  at  hard  labor  not  more  than  ten  years." 

Sec.  35.  [Making  or  presenting  false  claims.]  Whoever  shall  make  or 
cause  to  be  made,  or  present  or  cause  to  be  presented,  for  payment  or 
approval,  to  or  by  any  person  or  officer  in  the  civil,  military,  or  naval 
service  of  the  United  States,  any  claim  upon  or  against  the  Government 
of  the  United  States,  or  any  department  or  officer  thereof,  knowing  such 
claim  to  be  false,  fictitious,  or  fraudulent ;  or  whoever,  for  the  purpose  of 
obtaining  or  aiding  to  obtain  the  payment  or  approval  of  such  claim,  shall 
make  or  use,  or  cause  to  be  made  or  used,  any  false  bill,  receipt,  voucher, 
roll,  account,  claim,  certificate,  affidavit,  or  deposition,  knowing  the  same 
to  contain  any  fraudulent  or  fictitious  statement  or  entry ;  or  whoever  shall 
enter  into  any  agreement,  combination,  or  conspiracy  to  defraud  the  Gov- 
ernment of  the  United  States,  or  any  department  or  officer  thereof,  by 
obtaining  or  aiding  to  obtain  the  pajrment  or  allowance  of  any  false  or 
fraudulent  claim;  or  whoever,  having  charge,  possession,  custody,  or  con- 
trol of  any  money  or  other  public  property  used  or  to  to  [sic]  be  used  in 
the  military  or  naval  service,  with  intent  to  defraud  the  United  States 
or  willfully  to  conceal  such  money  or  other  property,  shall  deliver  or  cause 
to  be  delivered,  to  any  other  person  having  authority  to  receive  the  same, 
any  amount  of  such  money  or  other  property  less  than  that  for  which  he 
received  a  certificate  or  took  a  receipt;  or  whoever,  being  authorized  to 
make  or  deliver  any  certificate,  voucher,  receipt,  or  other  paper  certifying 
the  receipt  of  arms,  ammunition,  provisions,  clothing,  or  other  property 
80  used  or  to  be  used,  shall  make  or  deliver  the  same  to  any  other  person 
without  a  full  knowledge  of  the  truth  of  the  facts  stated  therein,  and  with 
intent  to  defraud  the  United  States,  shall  be  fined  not  more  than  five  thou- 
sand dollars,  or  imprisoned  not  more  than  five  years,  or  both.  And  whoever 
shall  knowingly  purchase  or  receive  in  pledge  for  any  obligation  or  indebt- 
edness from  any  soldier,  officer,  sailor,  or  other  person  called  into  or 
employed  in  the  military  or  naval  service,  any  arms,  equipments,  ammuni- 
tion, clothes,  military  stores,  or  other  public  property,  whether  furnished 
to  the  soldier,  sailor,  officer,  or  person,  under  a  clothing  allowance  or  other- 
wise, such  soldier,  sailor,  officer,  or  other  person  not  having  the  lawful 
right  to  pledge  or  sell  the  same,  shall  be  fined  not  more  than  five  hundred 
dollars,  and  imprisoned  not  niore  than  two  years.    [35  Stat,  L,  1095,] 

This  section  was  drawn  from  R.  S.  sec.  5438  (Act  of  March  2,  1863,  ch.  67,  12  Stat, 
u  696,  6%)   as  amended  by  the  Act  of  May  30,  1908,  ch.  235,  35  Stat.  L.  555.    Both 
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the  section  and  the  Act  amendatory  thereof  were  embraced  within  tiie  repealing  clause 
of  sec.  341,  infra,  this  title.  The  material  alterations  made  by  the  section  given  in  the 
text  were  the  substitution  of  the  initial  word  "  Whoever  "  for  the  words  "  Every  person 
who,"  and  the  changes  in  the  form  of  the  words  rendered  necessary  thereby,  the  insertion 
of  the  words  "  or  both "  after  the  words  "  five  years,"  and  the  insertion  of  "  sailor, 
officer,  or  person  "  preceding  the  words  *^  under  a  clothing  allowance."  Said  R.  S.  sec 
5438  as  amended  was  as  follows : 

*'  Sec.  5438.  £>7ery  per&on  who  makes  or  causes  to  be  made,  or  presents  or  causes  to 
be  presented,  for  the  payment  or  approval,  to  or  by  any  person  or  officer  in  the  civil, 
military,  or  naval  service  of  the  United  States,  any  claim  upon  or  against  the  Govern- 
ment of  the  United  States,  or  any  department  or  officer  thereof,  knowixig  such  claim 
to  he  false,  fictitious,  or  fraudulent,  or  who,  for  the  purpose  of  obtaining  or  aiding 
to  obtain  the  payment  or  approval  of  such  claim,  makes,  uses,  or  causes  to  be  made  or 
used,  any  false  bill,  receipt,  voucher,  roll,  account,  claim,  certificate,  affidavit,  or  depo- 
sition, knowing  the  same  to  contain  any  fraudulent  or  fictitious  statement  or  entry,  or 
who  enters  into  any  agreement,  combination,  or  conspiracy  to  defraud  the  Government 
of  the  United  States,  or  any  department  or  officer  thereof,  by  obtaining  or  aiding  to 
obtain  the  payment  or  allowance  of  any  false  or  fraudulent  claim,  or  who,  having 
charge,  possession,  custody,  or  control  of  any  money  or  other  public  property  used  or 
to  be  us^  in  the  military  or  naval  service,  who  with  intent  to  defraud  tne  United  States 
or  willfully  to  conceal  such  money  or  other  property,  delivers  or  causes  to  be  delivered, 
to  any  person  having  authority  to  receive  the  same,  any  amount  of  such  money  or  other 
property  less  than  that  for  which  he  received  a  certificate  or  took  a  receipt,  and  every 
person  auUiorized  to  make  or  deliver  any  certificate,  voucher,  receipt,  or  other  paper 
certifying  the  receipt  of  arms,  ammunition,  provisions,  clothing,  or  other  property  »o 
used  or  to  be  used,  who  makes  or  delivers  the  same  to  any  other  person  without  a  full 
knowledge  of  the  truth  of  the  facts  stated  therein,  and  with  intent  to  defraud  the 
United  States,  shall  be  imprisoned  at  hard  labor  for  not  more  than  five  years,  or  fined 
not  more  than  five  thousand  dollars;  and  every  person  who  knowingly  purchases  or 
receives  in  pledge  for  any  obligation  or  indebtedness  from  any  soldier,  officer,  sailor  or 
other  person  called  into  or  employed  in  the  military  or  naval  service  any  arms,  equip- 
ments, ammunition,  clothes,  military  stores,  or  other  public  property,  whether  fur 
nished  to  the  soldier,  under  a  clothing  allowance  or  otherwise,  such  soldier,  sailor, 
officer,  or  other  person  not  having  the  lawful  right  to  pledge  or  sell  the. same,  shall  be 

gunished  bv  imprisonment  for  not  more  than  two  years  and  by  a  fine  not  exceeding  five 
undred  dollars." 

For  general  provisions  relating  to  claims  see  Claims,  vol.  2,  p.  171. 
Making  false  claims  with  respect  of  indemnity  for  the  loss  of  any  registered  letter, 
package,  etc.,  see  sec.  244,  infra,  this  title. 
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I.  Constitutionality,  524 
II.  Construction  and  application,  in  gen- 
eral, 525 

1.  Object  of  statute,  525 

2.  "Make"  a  claim,  525 

3.  "  Knowing,"  525 

4.  '*  False,"   "  fictitious,"   **  fraudu- 
lent," 525 

Presenting  "  claim,  525 

6.  "  Person  or  officer,"  etc.,  525 

7.  False  affidavit,  525 

8.  Claim  made  in  good  faith,   526 

9.  Claim    groundless     or    without 

merit,  526 

10.  Claim  originally  valid,  526 

11.  On  behalf  of  another,  526 

12.  False   claim   by   Indian    agents, 

527 

13.  Purchase  or  pledge,  527 
III.  Limitations,  527 

IV.  Venue  of  prosecution,  528 
V.  Indictment,  528 

1.  For  making  and  presenting  false 
.  claim,  528 

a.  Joinder  of  counts,  528 

b.  Different      items      in      one 

count,  528 

c.  Duplicity,  528 

d.  Averments,  in  general,  528 
€.  Place  of  crime,  530 


f.  Intent,  530 

g.  Officer  to  whom  claim  pre- 

sented, 530 
h.  Authority  of  officer,  531 
i.  Description  of  false  affidavit, 

531 
j.  Falsity  of  claim,  532 
k.  Scienter,  532 
2.  For  conspiracy,  532 
VI.  Trial,  532 

1.  Challenges,  532 

2.  Evidence  and  variance,  592 

a.  Evidence,  532 

b.  Variance,  533 
VII.  Punishment,  633 

1.    COXSTITrTIONALITY 

This  section,  which  authorizes  the  im- 
position of  a  maximum  fine  of  five  hun- 
dred dollars  and  imprisonment  for  not 
more  than  two  years  upon  a  civilian  for 
knowingly  purchasing  or  receiving  in 
pledge  any  public  property  from  a  soldier, 
is  not  unconstitutional  as  providing  for 
an  excessive  fine  or  a  cruel  and  imusual 
punishment,  nor  as  providing  for  the  tak- 
ing of  property  without  due  process  of 
law.  Ontai  r.  U.  S.,  (C.  C.  A.  9th  Cir. 
IIUI)  188  Fed.  310,  110  C.  C.  A.  288. 
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ii.  oonstbucnon   and   appucation,   in 

General 

1.  Object  of  Btatute 

**  The  object  of  the  statute  is  to  prohibit 
and  punish  the  drawing  of  money  from 
the  treasury  of  the  United  States  without 
having  rendered  legal  and  recognized 
equivalents."  U.  S.  v.  Bittinger,  (1875) 
121  Int.  Rev.  Rec.  342,  24  Fed.  Cas.  No. 
14^99. 

'*  The  object  of  this  statute  is  apparent. 
It  was  to  protect  the  government  against 
fraudulent  claims  presented  to  its  officers 
for  settlement,  and  was  never  designed  to 
apply  to  the  prosecution  of  claims  before 
a  tribtmal  lUce  the  Court  of  Claims." 
U.  8.  r.  Moore,  (1877)  3  McArthur  (D. 
C.)  226. 

2.  "  Make  "  a  Claim 

"By  making  a  claim,  as  defined  in  this 
statute,  is  meant  the  asking  or  demand- 
ing on  part  of  the  defendant  of  the  gov- 
ernment payment  for  services."  U.  S.  t\ 
Bittinger,  (1876)  21  Int.  Rev.  Rec.  342, 
24  Fed.  Cas.  No.  14,599,  per  Krekel,  J., 
diarging  a  jury. 

3.  "Knofoing'* 

By  the  word  "  knowing  "  as  used  in  the 
phrase  "knowing  such  claim  to  be  false, 
fictitious,  or  fraudulent,"  "is  meant  the 
having  a  certain  and  clear  perception  of 
the  falsity  of  the  claim  made."  U.  S.  r. 
Bittinger,  (1875)  21  Int.  Rev.  Rec.  342, 
24  Fed.  Caa.  No.  14,599,  per  Krekel,  J., 
charging  a  jury. 

4.  "  False,"    "  FicHiunis/*    "  Fraudulent " 

"The  term  'false'  used  means  un- 
founded or  unjust;  by  'fictitious'  is 
meant  not  real ;  by  *  fraudulent,'  wrong 
or  deceitful.  These  terms  have  no  special 
legal  signification  in  their  use  in  this  stat- 
ute, but  are  to  be  taken  ...  in  their 
ordinary  and  Jirell-understood  sense."     U. 

5.  V.  Bittinger,  (1876)  21  Int.  Rev.  Rec. 
342,  24  Fed.  Cas.  No.  14,599,  per  Krekel, 
J.,  charging  a  jury. 

5.  "  Presenting  "  Claim 

When  a  deputy  marshal  presents  his 
itemized  account  for  his  fees  and  costs, 
verified  by  his  oath,  to  the  marshal,  who 
is  expected  to  incorporate  it  in  his  own 
account  against  the  United  States,  and  to 
make  it  one  of  the  vouchers  to  sustain  it, 
and  to  swear  that  he  believes  all  the 
items  therein  charged  are  correct  and 
legal,  and  the  amounts  thereof  are  justly 
due  him  as  therein  stated,  the  deputy 
may  well  be  said  to  present,  within  the 
meaning  of  the  statute,  his  account  to  the 
marshal  for  approval.  U.  S.  r.  Strobach, 
(M.  D.  Ala.  1883)   48  Fed.  902. 

6.  "  Person  or  Officer**  etc. 

The  Court  of  Claims  is  not  a  "person 
or  officer  in  the  civil,  military«  or  naval 


service"  within  the  meaning  of  the  first 
clause  of  this  section.  U.  S.  v,  Moore, 
(1877)  3  McArthur  (D.  C.)   226. 

By  section  14  of  the  Act  of  March  3, 
1891,  creating  the  court  of  private  land 
claims,  express  authority  was  given  that 
court  to  render  judgment  against  the 
United  States  for  the  value  of  lands  which 
the  United  States  may  have  granted  or 
sold  belonging  to  the  claimant,  "  and 
such  judgment,  when  found,  shall  be  a 
charge  on  the  treasury  of  the  United 
States."  The  presenting  of  a  fraudulent 
claim  to  such  court  is  one  made  to  some 
officer  or  person  in  the  civil  service,  within 
the  meaning  of  this  section.  In  re  Peral- 
tareavis,  (1896)  8  N.  M.  27,  41  Pac.  538. 

Presentation  of  a  marshal's  account  to 
a  United  States  judge  in  open  court,  for 
approval  as  requir^  by  statute,  is  a 
presentation  to  an  officer  in  the  civil  serv- 
ice of  the  United  States  within  the  mean- 
ing of  section  5438,  as  the  act  of  approval 
or  disapproval  required  of  the  court  is  not 
a  judicial  but  only  a  quasi-judicial  act, 
the  statute  making  it  subject  to  the  re- 
vision of  the  accounting  officers  of  the 
treasury.  U.  S.  i%  Strobach^  (M.  D.  Ala. 
1883)  48  Fed.  902. 


7.  False  Affidavit 

In  generaL — This  section,  which  was 
originally  a  part  of  the  Act  of  March  2, 
1863,  ch.  67,  12  Stat.  L.  696,  was  not  im- 
pliedly repealed  by  the  Act  of  March  3, 
1873,  ch.  234,  sec.  33,  17  Stat.  L.  566,  575, 
now  R.  S.  sec.  4746  (in  Pensions),  al- 
though there  is  some  ground  that  is  com- 
mon to  both;  and  the  offense  of  making  a 
false  deposition  in  aid  of  a  fraudulent 
pension  claim  ia  punishable  under  section 
5438  (embodied  in  the  text  section),  and 
not  under  section  4746,  the  latter  being 
in  terms  applicable  only  to  the  offense  of 
procuring  another  person  to  commit  the 
offense.  Edgington  v.  U.  S.,  (1896)  164 
U.  S.  361,  17  S.  Ct  72,  41  U.  S.  (L.  ed.) 
467. 

Under  Act  July  1,  1890,  26  Stat.  L.  209, 
which  authorizes  any  officer  authorized  to 
administer  oaths  for  general  purposes  in 
the  state,  city,  or  county  where  he  resides 
to  administer  oaths  to  all  affidavits  and 
declarations  to  be  made  or  used  in  any 
pension  or  bounty  case,  a  notary  public  hav- 
ing authority  to  administer  oaths  under 
the  laws  of  the  state  may  take  affidavits 
to  be  used  in  support  of  an  application  for 
the  entry  of  a  soldier's  additional  home- 
stead, and  the  presentation  of  false  proofs 
and  affidavits,  purporting  to  have  been 
sworn  to  before  a  notary  in  support  of 
such  an  anplication,  if  done  wilfully  and 
fraudulently*  constitutes  the  offense  of 
presenting  false  evidence  in  support  of  a 
claim  against  the  United  States,  within 
this  section.  U.  S.  t?.  Lair,  (E.  D.Ark. 
1902)  118  Fed.  98. 
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To  constitute  the  offense  of  making  a 
false  affidavit  in  support  of  a  claim 
against  the  government,  there  must  be  a 
false  claim,  a  false  deposition,  and  an  in- 
tent to  use  the  latter  in  obtaining,  or  aid- 
ing to  obtain,  the  payment  or  approival 
of  the  former.  U.  8.  f>.  Rhodes,  (W.  D. 
Mo.  1887)  30  Fed.  431. 

Upon  an  indictment  charging  the  de- 
fendant with  making  a  false  affidavit  in 
support  of  a  claim  against  the  govern- 
ment, the  court  charg^  the  jury  that  it 
was  necessary  that  the  claim  itself  should 
be  a  false  claim;  that  the  defendant 
should  have  made  an  affidavit;  that  in 
the  affidavit  he  should  have  stated  facts 
which  were  not  true;  that  he  should  have 
known  they  were  not  true;  and  that  he 
should  have  stated  them  with  the  intent 
of  aiding  the  claimant  in  cheating  and  de- 
frauding the  government.  U.  S.  t\  Jenni- 
son,  (1874)  1  McCrary  226,  26  Fed.  Cas. 
No.  15,475. 

A  conviction  for  the  making  and  using 
of  a  false  affidavit,  etc.,  to  obtain  pay- 
ment or  allowance  of  a  claim  upon  or 
against  the  United  States,  cannot  be  sus- 
tained without  proof  showing  that  the 
claim,  in  support  of  which  such  affidavit 
was  made  or  used,  was  itself  false,  fic- 
titious, or  fraudulent.  U.  S.  v.  Miskell, 
(C.  a  Ky.  1883)   15  Fed.  369. 

An  affidavit  to  a  fact  does  not  neoes- 
Barily  include  an  affirmation  that  the 
affiant  has  personal  knowledge  of  the  lact; 
and  an  affidavit  ought  not  to  be  held  to 
import  such  a  statement,  where  such  is 
not  expressed,  and  the  fact  not  being  one 
which  was  personal  te  the  affiant.  U.  S. 
t\  Moore,  (1873)  2  Lowell  232,  26  Fed. 
Oas.  No.  15,803. 

Where  an  affidavit  it  wholly  in  writing, 
it  is  a  question  of  law  whether  it  importe 
a  statement  of  personal  knowledge,  and 
the  court  should  not  leave  that  question 
to  the  jury.  U.  &  v.  Moore,  (1873)  2 
Lowell  232,  26  Fed.  Cas.  No.  15,803. 

BstoppeL — A  defendant  who  presents 
in  support  of  a  fraudulent  claim  a  paper 
purporting  to  be  an  affidavit,  known  by 
him  to  contain  a  fraudtilent  claim,  is 
estopped  to  deny  that  the  paper  is  an  affi- 
davit upon  the  ground  that  the  officer  be- 
fore whom  it  was  sworn  was  not  legally 
authorized  to  administer  the  oath.  In- 
graham  t\  U.  S.,  (1894)  155  U.  S.  434, 
16  6.  Ct.  148,  39  U,  S.  (L.  ed.)  213. 


8.  Claim  Made  in  Good  Faith 

If  one,  indicted  under  this  section,  hon- 
estly believed  the  claim  he  presented  to 
be  true,  nevertheless  the  claim  and  the 
presentation  of  it  would  be  fraudulent  if, 
in  presenting  it,  he  used,  or  caused  to  be 
used,  a  false  certificate,  affidavit,  or  de- 
position, knowing  it  to  be  false.  U.  S.  v. 
Jones,  (D.  C.  S.  C.  1887)  32  Fed.  482. 


On  an  indictment  charging  the  defend- 
ant, a  colored  woman,  with  making  a 
fraudulent  claim  upon  tJie  government  for 
pay  and  bounty  which  she  claimed  to  be 
due  to  her  as  the  widow  of  a  colored 
soldier,  said  te  have  been  killed  during 
the  civil  war,  the  court  charged  the  juiy 
that  although  they  might  be  of  the  opin- 
ion that  no  marriage  between  the  parties 
had  been  shown  that  would  satisfy  the  re- 
quiremente.  of  the  law,  yet  if  they  be- 
lieved that  the  defendant  (who  seemed  to 
be  an  ignorant  colored  w(xnan),  by  reason 
of  any  cohabitation  or  alliance  between 
her  and  the  deceased  soldier,  in  good  faith 
supposed  she  had  been  his  wife  and  was 
his  widow  and  was  entitled  to  the  pay 
and  bounty  due  te  him  at  his  death,  then 
they  ought  te  acquit  her.  U.  S.  r.  Route, 
(E.  D.  Mo.  1887)  33  Fed.  246. 

0.  Claim  Oroundlesa  or  Without  Merit 

It  is  no  offense  under  the  statute  to 
make  a  claim  upon  the  government  for  the 
payment  of  a  demand  that  is  groundleas 
or  without  merit,  unless  the  person  who 
makes  it  understands  at  the  time  it  is 
made  that  it  is  a  false,  fictitious,  or  fraud- 
ulent demand,  and  therefore  intends  to 
defraud  the  government.  U.  S.  r.  Route, 
(E.  D.  Mo.  1887)  a3  Fed.  246. 

10.  Claim  OHgindUy  VaUd 
Whether  a  claim  is  false,  fictitious,  or 
fraudulent  must  be  determined  in  view 
of  all  the  facts  and  circunistances  attend- 
ing it.  It  is  not  essential  in  order  te  con- 
stitute an  offense  that  the  bill,  voucher, 
or  other  thing  used  as  the  basis  of  a  claim 
should  in  and  of  itself  contain  some 
"  fraudulent  or  fictitious  statement  or  en- 
try." It  is  an  offense  to  present  a  claim 
originally  valid,  but  which  the  party  pre- 
senting the  claim  knows  has  theretofore 
been  paid,  and  is  no  longer  a  subsisting, 
honest,  and  just  demand,  or  which  he 
knows  he  is  wholly  unauthorized  to  pre- 
sent and  demand  or  receive  any  monev  on. 
Dimmick  r.  U.  S.,  (C.  C.  A.  9th  Cir. 
1902)  116  Fed.  825,  54  C.  C  A.  329. 

11.  On  Behalf  of  Another 

This  stetute  applies,  not  only  to  a 
party  who  presents  a  false  claim  on  his 
own  behalf,  buit  also  to  a  person  who 
presente  a  false  certificate  or  voucher  cm 
behalf  of  some  other  person,  or  in  the 
name  of  some  otiier  person..  The  lan- 
guage of  the  statute  "  clearly  implies  that 
the  statute  is  intended  to  cover  a  case 
where  an  attorney,  agent,  officer,  or  other 
person  undertakes  to  get  a  claim  which  is 
false  and  fraudulent  allowed  in  his  own 
behalf,  or  in  behalf  of  any  other  party; 
otherwise  the  language  'aiding  to  oh^ 
tain'  would  have  no  meaning  whatever. 
U.  S.  V.  Hull,  (D.  C.  Neb.  1882)  14  Fed. 
324. 
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12.  False  Claim  by  Indian  Agents 
Under  the  statutory  proyisionB  and  the 
rules  and  regulations  of  the  Indian  de- 
partment, which  require  all  accounts  and 
vouchers    for    claims    and    disbursements 
connected  with  Indian  affairs  to  be  trans- 
mitted   to    the    commissioner    of    Indian 
affairs    for    administrative    examination, 
approval,  and  allowance,  or  correction  or 
rejection,  and  to  be  by  him  passed  to  the 
proper  accoimting  officer  of  the  treaaury 
department  for  settlement,  such  commis- 
sioner is  an  officer  required  to  pass  upon, 
andy  if  found  correct,  to  approve  and  al- 
low the  accounts  and  vouchers  of  Indian 
agents,  who  have  authority  to  make  pur- 
chases and  disbursements,  and  the  trans- 
mission to  the  commissioner  by  such  an 
agent  of  a  false  and  fraudulent  voucher 
for   disbursements   claimed  to  have  been 
made,  and  for  which  he  claims  credit  in 
his     quarterly     account,     knowing     such 
voucher  to  be  false,  constitutes  the  pre- 
senting of  a  false  claim  against  the  United 
States,  which  is  made  a  criminal  offense 
by  this  section.     Bridgeman  t*.  U.  S.,  (C. 
C.  A.  &th  Cir.  1906)   140  Fed.  677,  72  C. 
C.  A.  146. 

13.  Purchase  or  Pledge 

Military  clothing  and  equipment — ^Un- 
der the  provision  in  this  section  making 
it  an  offense  for  any  one  knowingly  to 
purchase  or  receive  in  pledge  from  a 
soldier  or  sailor  any  arms,  equipment,  am- 
munition, clothing,  stores,  or  other  public 
property,  it  is  not  material  that  the  cloth- 
ing purchased  by  accused  was  furnished 
to  them  under  their  clothing  allowance. 
U.  S.  V.  Hart,  (N.  D.  111.)  146  Fed.  202; 
U.  S.  r.  Smith,  (W.  D.  Wash.  1907)  156 
Fed.  »59;  Lobosco  t?.  U.  S.,  (C.  C.  A.  2d 
Cir.  1911)  183  Fed.  742,  106  C.  C.  A.  476. 
Contra,  U.  S.  r.  Michael,  (W.  D.  Tex. 
190^7)    153  Fed.  609. 

Clothing  furnished  to  a  soldier  by  the 
United  States  under  a  clothing  allowance 
does  not  become  his  private  property 
which  he  has  a  right  to  dispose  of,  while 
in  the  service,  but  is  "  public  property " 
within  this  section,  which  makes  it  a 
criminal  offense  to  knowingly  purchase  or 
receive  the  same  in  pledge.  Ontai  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1911)  188  Fed. 
310,  110  C.  C.  A.  288. 

"  EInowingly.''  —  In  the  provision  which 
makes  it  a  criminal  offense  if  any  one 
"knowingly"  purchases  or  receives  in 
pledge  from  any  soldier  clothes  or  other 
public  property,  such  soldier  not  having 
the  lawful  right  to  pledge  or  sell  the 
same,  the  word  "knowingly''  applies 
only  to  the  question  whether  a  person 
purchasing  or  receiving  such  property  in 
pledge  knew,  or  should  have  known  from 
facts  which  put  him  on  inquiry,  that  the 
person  offering  the  same  was  a  soldier. 
U.  8.  V.  Koplik,  (S.  D.  N.  Y.  1907)   166 


Fed.  919;  Lobosco  p.  U.  S.,  (C.  C.  A. 
2d  Cir.  1911)  183  Fed.  742,  106  C.  C.  A. 
476. 

Purchaie  of  armi.— On  the  trial  of  an 
indictment    for    purchasing    a    soldier's 
arms  against  the  Act  of  March  16,  1802, 
ch.  9,  §  19,  Mr.  Justice  Story  said:    "The 
act  of  congress  declares,  that  every  per- 
son, who  shall  purchase  from  a  soldier 
his  arms,  uniform,  clothing  or  any  part 
thereof,  shall,  on  conviction,  be  liable  to 
a^  limited   fine   or  imprisonment,   at  the 
discretion  of  the  court  having  cognizance 
of  the  offense.    To  bring  the  case  within 
the  statute  it  is  not  necessary,  that  the 
arms    should    be    strictly    the    absolute 
property  of  the  soldier;  for  then  the  act 
would  have  no  effect,  as  the  arms  used 
by  the  soldiers  in  the  public  service  belong 
to  the  United  States.     It  is  sufficient,  if 
the  soldier  have  a  special  property  therein 
by  a  bailment  in  the  course  of  the  serv- 
ice;  or  have  a  lawful  possession,  using 
them  as  his  own  in  the  duties  of  the  serv- 
ice.     But  if  his  possession  be  unlawful, 
or  obtained  by  larceny,  the  arms  are  not 
in  the  sense  of  the  act,  'his  arms,'   it 
may  be  a  blot  in  the   act    (and  unfor- 
tunately   there   are   many   blots    in    our 
Criminal  Code)  but  it  is  competent  only 
for  the  legislature  to  cure  tiie  defect." 
U.  S.  V.  Brown,   (1816)    1  Mason  161,  24 
Fed.  Cas.  No.  14,669. 

III.   LlMITATIO:98 

A  prosecution  under  this  section  is 
governed  by  the  limitation  imposed  by 
R.  S.  sec.  1044  in  Criminal  Law,  vol.  2, 
p.  692.  See  (1872)  14  Op.  Atl^.-Gen.  64. 
The  defense  of  the  statute  of  limitations 
cannot  be  made  by  demurrer.  Greene  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1907)  164  Fed. 
401,  85  C.  C.  A.  261,  {citing  U.  S.  v.  Cook, 
(1872)  17  Wall.  168,  21  U.  S.  (L.  ed.) 
638),  the  court  saying,  however:  "The 
defendants,  of  course,  have  the  right  to 
avail  themselves  of  the  statute  of  limita- 
tions by  evidence  under  the  general 
issue." 

The  statute  distinguishes  between  the 
making  and  the  presentfng  of  a  fraudulent 
account  or  bill.  It  makes  each  a  distinct 
offense.  Eo!  p,  Shaffenburg,  (1877)  4  Dill. 
271,  21  Fed.  Cas.  No.  12,696. 

Upon  an  indictment  charging  the  de- 
fendant with  presenting  a  pension  cer- 
tificate obtained  by  fraud  to  a  pension 
agent,  and  alleging  that  the  grounds 
stated  in  the  affidavit,  upon  which  the  ap- 
plication was  sustained  before  the  com- 
missioner of  pensions,  and  the  defendant's 
name  entered  upon  the  list  of  pensioners, 
and  the  certificate  issued,  were  all  false, 
fictitious,  and  fraudulent,  the  court  said 
that  although  the  fraud  in  obtaining  the 
entry  of  the  name  upon  the  pension  roll 
and  in  obtaining  the  issuance  of  the  cer- 
tificate was  within  the  statute  of  limi- 
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tations,  yet  every  time  the  defendant 
made  a  claim  upon  the  genuine  certificate, 
he  committed  one  of  the  offenses  described 
in  the  statute,  namely,  he  presented  a 
claim  to  the  government  for  payment 
which  was  false  and  fraudulent,  and  which 
he  knew,  according  to  the  language  of  the 
indictment,  to  be  false  and  fraudulent.  V. 
S.  V.  Coggin,  (E.  D.  Wis.  1880)  3  Fed.  492. 

IV.  Venue  of  Prosecution 

«<  Making  "  false  claim.—''  If  a  marshal 
of  the  United  States  for  a  given  district 
shall  make  out  a  false  and  fraudulent  bill 
against  the  United  States  for  official  serv- 
ices or  expenses,  and  present  the  same 
to  the  court  for  approval,  and,  after 
having  secured  that,  shall  forward 
the  same  to  the  treasury  department  at 
Washington  for  payment,  or  otherwise* 
cause  the  same  to  be  there  prcRcnted  for 
this  purpose,  this  is  the  making,  in  such 
district,  of  a  false  and  fraudulent  bill, 
within  the  meaning  and  purview  of  the 
statute,"'  and  the  court  of  such  district 
would  have  jurisdiction.  Ex  p.  Shaffen- 
burg,  (1877)  4  Dill.  271,  21  Fed.  Cas. 
No.  12,696. 

V.  Indictment 

1.  For    Making    and    Presenting    False 

Claim 

a.  Joinder  of  Counts 

The  offense  of  making  and  presenting  a 
false,  fictitious,  and  fraudulent  claim,  and 
the  offense  of  using  a  false  affidavit  in 
support  of  such  claim,  may  be  joined  in 
seperate  counts  of  the  same  indictment, 
such  joinder  being  authorized  by  R.  S. 
sec.  1024  in  Criminal  Law,  vol.  2,  p. 
676.  Ingraham  r.  U.  S.,  (1894)  155  U.  S. 
434,  15  S.  (?t.  148,  39  U.  S.   (L.  ed.)  213. 

b.  Different  Items  in  One  Count 

The  different  items  of  an  account  may 
all  be  included  in  one  count  of  the  indict- 
ment, and  it  is  not  necessary  that  there 
should  be  separate  counts  for  each  false 
item.  U.  S.  v.  Ambrose,  (S.  D.  Ohio 
1880)  2  Fed.  764. 

c.   Duplicity 

An  indictment  under  this  section  is  not 
bad  for  duplicity  because  it  charges  in  the 
same  count  both  the  making  and  the  pre- 
senting of  a  false  claim  against  the  United 
States;  the  gist  of  the  offense  being  the 
obtaining,  or  attempting  to  obtain,  money 
from  the  United  States  by  means  of  a 
fraudulent  claim,  and  the  acts  charged 
being  but  different  stops  in  tlie  commis- 
sion of  such  offense,  although  either  alone 
is  made  punishable.  Bridgeman  r.  U.  S., 
(('.  C.  A.  9th  Cir.  1905)  140  Fed.  577,  72 
C.  C.  A.  145;  U.  S.  r.  Franklin,  (S.  D. 
N.  Y.  190Q)  174  Fed.  161.  In  the  last 
cited    case   a    count    in    an    indictment 


charged  the  defendant  with  having  un- 
lawfully made  and  presented  to  an  officer 
in  the  military  service  a  certain  false 
claim  for  approval.  Overruling  a  conten- 
tion that  the  count  was  bad  for  duplicity 
in  that  it  charged  the  making  and  also 
the  presenting  of  the  claim,  the  court 
said :  '*  This  count  is  answered  by  U.  8. 
V.  Northway,  ( 1887 )  120  U.  S.  327.  7  S. 
Ct.  680,  30  U.  S.  (L.  ed.)  664,  where  an 
indictment  read  'as  president  and  agent,' 
though  the  statute  defined  two  separate 
offenses;  one  as  president,  one  as  agent. 
It  is  perfectly  obvious  that  there  was  here 
no  intention  to  charge  two  offenses." 

d.  Averments,  in  Greneral 

In  U.  S.  r.  Franklin  (S.  D,  N.  Y.  1909) 
174  Fed.  161  an  indictment  for  making 
and  presenting  a  false  claim  set  out  each 
false  item,  and  averred  that  it  should 
have  been  instead  thereof,  etc.,  setting  out 
the  item  as  it  should  have  been.  It  was 
held  that  the  charge  was  sufficiently  defi- 
nite and  certain  as  to  the  false  and 
fraudulent  character  of  the  claim,  the 
court  saying,  "  It  is  captious  to  quarrel 
with  the  phrase  '  should  have  been.'  " 

In  U.  S.  V.  Wallace,  (E.  D.  8.  C.  1889) 
40  Fed.  144,  an  indictment  under  the  first 
clauses  of  the  text  section,  the  first  count 
was    held    sufficient,    the    court    saying: 
"The  first  count  charges  the  making  and 
causing  to  be  made  by  the  defendant  of 
a  certain  false,  fictitious,  and  fraudulent 
account,  affidavit,  certificate,  and  voucher ; 
then  states  the  particular  items  of  these, 
and  declares  each  of  them  in  detail  to  be 
false,  fictitious,  and  fraudulent,  and  made 
for  the  purpose  of  obtaining  payment  by 
the  government  of  the  United  States  of  a 
false,    fictitious,    and    fraudulent    claim; 
that  is  to  say,  charging  him  with  a  crime, 
the  count  recites  in  detail  the  facts  which 
it  designates  to  be  criminal,  and  charges 
the  intent,  which  fixes  the  criminality.    It 
is  not,  as  seems  to  be  supposed,  a  charge 
that    he    presented    a   false,    etc.,    claim. 
Were  it  so,  the  species  —  the  details  —  of 
the  claim  must  be  given.    But  the  charge 
is  that  he  made  and  used  a  certain  false 
account,  voucher,  etc.,  for  the  purpose  of 
obtaining   payment   or    approval    of    the 
claim  so  made  up.     And  in  making  this 
charge  the  specific  acts  are  set  out  in  de- 
tail, with  the  account  prepared  upon  the 
false,  fictitious,  and  fraudulent  assertion 
of  these  facts.     It  seems  to  me  that  this 
apprises    the   defendant   with   reasonable 
certainty  of  the  nature  of  the  accusation 
against  him.    He  can  prepare  his  defense 
to   it,   and   if  at  any   time  hereafter   he 
be  called  to  account  for  these  same  acts, 
(voucher,  account,  etc.,)  he  can  plead  the 
result  of  a  trial  on  this  indictment  for 
his  defense." 

In  U.  S.  v.  Wallace,  (£.  D.  S.  C.  1889) 
40  Fed.  144,  an  indictment  charged  the 
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presenting  for  payment  of  a  claim  against 
the  United  States  to  George  I.  Cunning- 
ham, marshal,  etc.  The  account  set  out 
was  "  United  States  of  America  to  George 
I.  Cunningham,  United  States  Marshal, 
Dr.''  A  demurrer  was  sustained,  the 
court  saying :  "  Surely  this  was  not  pre- 
senting a  claim  against  the  United  States, 
or  any  department  or  officer  thereof,  to 
a  person  in  the  civil,  military,  or  naval 
service  of  the  United  States.  Mr.  Cunning- 
ham could  not  pay  for  the  government  his 
army  claim  against  the  government,  nor 
was  he  the  proper  agent  of  the  government 
to  approve,  audit,  or  pay  this  claim.'' 

In  U.  S.  t?.  Green,  (1879)  9  Rep.  2^6, 
26  Fed.  Cas.  No.  15,257,  arresting  judg- 
ment after  verdict  against  defendant  on 
an  indictment  under  R.  S.  sec.  5438,  for 
presenting  for  payment  to  the  pension 
agent  in  Milwaukee,  a  false  and  fraudu- 
lent claim  for  pension  money.  Dyer,  J., 
said:  "Objection  is  made  to  this  indict- 
ment as  not  stating  any  offense,  the  argu- 
ment being  that  no  offense  is  described 
with  such  certainty  as  the  law  of  crim- 
inal pleading  requires.  The  reply  of  the 
learned  district  attorney  is,  that  it  states 
the  offense  substantially  in  the  language 
of  the  statute,  and  that  this  is  sufficient. 
It  will  be  observed  that  the  gist  of  the 
offense,  as  we  find  it  defined  in  the  stat- 
utes, is  the  presentation  for  payment  of 
a  false  or  fraudulent  claim.  The  indict- 
ment alleges  no  facts  which  constitute 
the  fraud;  it  is  not  shown  how  the -fraud 
was  perpetrated,  nor  wherein  the  claim 
was  false,  except  that  the  defendant  pre- 
sented a  claim  which  he  represented  to  be 
due  to  him  by  virtue  of  a  pension  cer- 
tificate which  had  been  theretofore  pro- 
eared  upon  false  and  fraudulent  proofs, 
and  by  unlawful  and  fraudulent  devices, 
and  without  authority  of  law.  What 
the  false  and  fraudulent  proofs  and  un- 
lawful and  fraudulent  devices  were,  is 
not  stated.  The  question  is:  Are  these 
allegations  sufficiently  certain,  and  do  they 
contain  statements  of  fact  which  will 
support  a  conviction  ?  It  is  a  general  rule 
that  in  an  indictment  for  an  offense 
created  by  statute  it  is  sufficient  to  des- 
cribe the  offense  in  the  words  of  the 
statute.  In  U.  S.  v.  Simmons,  [1878] 
96  U.  8.  360,  [24  U.  S.  (L.  ed.)  8191 
in  pointing  out  the  precise  scope  and 
limitation  of  this  rule,  and  after  stating 
the  rule,  Justice  Harlan  says  in  the 
opinion :  '  But  to  this  general  rule  there 
is  the  qualification,  fundamental  in  the  law 
of  criminal  procedure,  that  the  accused 
must  be  apprised  by  the  indictment,  with 
reasonable  certainty,  of  the  nature  of 
the  accusation  against  him,  to  the  end 
that  he  may  prepare  his  defense  and 
plead  the  judgment  as  a  bar  to  any  sub- 
sequent prosecution  for  the  same  offense;' 
•nd  here,  I  think,  we  strike  the  fatal 
7  F.  S,  A,— 18 


point  in  this  indictment.    For,  after  care- 
ful and  serious  consideration,  such  as  a 
case  of  this  nature  requires,  I  am  unable 
to    see   how    defendant   could   plead    his 
present  conviction  under  this  indictment, 
and    a   judgment    thereon,    in    bar    of   a 
second  prosecution  for  the  same  offense. 
It  is  alleged  only  that  he  presented  to 
the   pension   agent   a.  claim   for   pension 
moneys  under  a  pension  certificate,  which 
was    procured    by    false    and    fraudulent 
proofs,  and  unlawful  and  fraudulent  de- 
vices.    The   fraud    should   have   been    by 
apt    allegation,    more    particularly    iden- 
tified;  it  should  have  been  alleged  what 
the  proofs  and  devices  were,  and  wherein 
they  were  fraudulent,   and   it  is,  in  my 
judgment,    immaterial    when    the    proofs 
were    made    or    devices    resorted    to, — 
whether   at  the   time  of   presenting   the 
claim,  or  a  time  anterior,  and  when  made 
as   the   basis   for   obtaining   the   pension 
certificate.      If    the    fraudulent    devices 
had    consisted    of    an    act    done    when 
payment    was    demanded,    it    would,    I 
think,    be    clear     that    the    nature    of 
the    devices    of    particular    fraud    prac- 
ticed at  the  time  should  be  alleged;  and 
if  this  U  so,  it  seems  also  essential  that 
they  should  be  alleged,  though  they  were, 
in  fact,  practiced  at  and  before  the  time 
of  obtaining  the  pension   certificate.    It 
was  stated  upon  the  argument  that  what 
is  alleged  in  the  indictment  in  regard  to 
fraud    in   obtaining   the    pension    certifi- 
cate, relates  to  the  evidence  of  the  of- 
fense, and  not  the  offense  itself;   but  it 
is  not  the  presentation  of  the  claim  for 
payment  which  makes  the  offense;  it  is  the 
presentation   for   payment   of   a  false   or 
fraudulent  claim,  and  as  no  fraud  can  be 
committed  but  by  deceitful  practices,  the 
particular   deceitful    practices   by    which 
the  fraud   is  alleged  to  have  been  com- 
mitted, or  which  make  the  claim  fraud- 
ulent, should  be  to  such  extent  set  forth 
so  as  to  make  the  fraud  appear  upon  the 
face  of  the  indictment.     This  may  be  to 
a  certain  extent  alleging  the  evidence  of 
the  offense,   but  it  is   rather   the   state- 
ment of  essential  facts  which  constitute 
the  fraud,  and  therefore  make  the  pres- 
entation   for    payment    of    the    claim    a 
criminal  offense.     The  point  is  one  that 
cannot   be   made   clearer   by   elaboration. 
I  rest  my  judgment  upon  the  fact  that 
the  allegations  of  the  pleading  are  not 
sufficient,  within  the  rule  stated  by  the 
supreme  court,  to  apprise  the  defendant 
with   that   certainty   which   the   law   re- 
quires  of   the   nature   of   the   accusation 
against  him,  to  the  end  that  he  may  pre- 
pare his  defense  and  plead  the  judgment 
as  a  bar  to  any  subsequent  prosecution 
for    the    same    offense."     An    indictment 
against  a  deputy  marshal  for  presenting 
a  false  claim,  etc.,  the  claim  consisting 
of  an  account  for  services  performsd  and 
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the  offense  of  obtaining  money  or  prop- 
erty under  false  pretenses  cannot  be  main- 
tained in  any  case  unless  it  appears  not 
only  that  a  false  pretense  was  in  fact 
made,  but  also  that  it  was  made  with  the 
intention  of  cheating  or  defrauding  some 
person,  and  that  such  person  was  in  fact 
cheated  or  defrauded  to  his  or  her  injury. 
These  are  elementary  principles  and  really 
require  no  citation  of  authorities/  A 
similar  view*  was  taken  by  Judge  Holt  in 
the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York  in  U.  S.  v. 
King,  no  opinion  filed,  decided  December 
5,  1911.  However  reprehensible  the  con- 
duct of  the  defendant  may  have  been,  such 
conduct  does  not  fall  within  the  purview 
of  this  statute." 

4.   "  Under  the  Authority  of  the  United 

States  " 

In  Lamar  v.  U.  S.  (1916)  241  U.  S. 
103,  36  S.  Ct.  635,  60  \J-  S,  (L.  ed.)  912, 
affirming  a  conviction  for  violation  of  this 
section,  it  wa«  urged  by  the  defendant 
that  no  offense  was  charged  in  the  indict- 
ment because  it  was  not  charged  that,  in 
Sretending  to  be  an  officer,  the  defendant 
id  an  act  which  he  would  have  been  au- 
thorized to  do  under  the  authority  of  the 
United  States  had  he  possessed  the  official 
capacity  which  he  assumed  to  have;  in 
otiier  words,  that  the  first  clause  of  the 
section  prohibits  the  falsely  Tissuming  or 

Sretending  to  be  an  officer  with  intent  to 
efraudy  and,  as  such  officer,  taking  upon 
himself  to  act  under  the  authority  of  the 
Uiuted  States, —  that  is,  to  do  an  author- 
ized act.  Overruling  that  contention,  the 
court  said:  "  \\liile  It  is  undoubtedly 
true  that  the  construction  asserted  finds 
some  apparent  support  in  one  or  more  de- 
cided cases  in  district  courts  of  the 
United  States  (U.  S.  v.  Taylor,  [E.  D.  Mo. 
19001  108  Fed.  621;  U.  S.  t.  Ballard, 
[W.  D.  Mo.  19021  118  Fed.  767;  U.  S,  ©. 
Farnham,  [E.  D.  Pa.  1904]  127  Fed.  478), 
we  are  of  opinion  that  it  misconceives 
the  statute  and  fails  to  give  it  proper 
effect  because,  when  rightly  construed^  the 
operation  of  the  clause  is  to  prohibit  and 
punish  the  falsely  assuming  or  pretend- 
mg,  with  intent  to  defraud  the  United 
States  or  any  person,  to  be  an  officer  or 
employee  of  the  United  States  as  defined 
in  the  clause,  and  the  doing  in  the  falsely 
assumed  character  any  overt  act,  wliether 
it  would  have  been  legally  authorized  and 
the  assumed  capacity  existed  or  not,  to 
carry  out  the  fraudulent  intent.  Briefly 
stated,  we  conclude  this  to  be  the  mean- 
ing of  the  clause  for  the  following  rea- 
sons: (a)  Hei'RUKe  the  words  'acting 
under  the  authority  of  the  United  States' 
are  words  designating  the  character  of  the 
officer  or  employee  whose  personation  the 
clause  prohibits,  since,  if  the  words  are 
thus  applied,  tlie  clause  becomes  coherent 
and  fr€'f  from  diflifulty,  while  if,  on  the 


other  hand,  they  are  applied  only  as 
limiting  and  defining  the  character  of  the 
overt  act  from  which  criminality  is  to 
arise,  confusion  and  uncertainty  as  to  the 
officer  or  employee  whose  fraudulent  simu- 
lation is  prohibited  necessarily  results 
(b)  Because  the  consequence  of  a  contrary 
construction  would  be  obviously  to  limit 
the  application  of  the  clause  as  shown  by 
its  general  language  and  as  manifested  by 
the  remedial  purpose  which  led  to  its 
enactment.  (Cong.  Rec.  vol.  14,  pt.  4,  p. 
3263,  47th  Cong.  2d  Sess.)  (c)  Because  to 
adopt  a  contrary  view  would  be  absolutely 
inharmonious  with  the  context,  since  it 
would  bring  into  play  a  conflict  impossi- 
ble of  reconciliation.  To  make  this  clear 
it  is  to  be  observed  that  the  last  clause 
of  the  section  makes  criminal  the  demand- 
ing or  obtaining  in  the  assmned  capacity 
which  the  first  clause  prohibits, '  from  any 
person  or  from  the  United  States,  .  .  . 
any  monev,  paper,  document,  or  other 
valuable  thing,  .  .  /  We  say  which  the 
first  clause  prohibits  because  there  is  no 
re-expression  of  the  prohibition  againet 
assuming  or  pretending  contained  in  the 
first  clause  except  as  that  prohibition  is 
carried  over  and  made  applicable  to  the 
second  by  the  words  *  or  shall  in  such  pre- 
tended diaracter  demand,'  etc.  As  it  is 
obvious  that  the  acts  made  absolutely 
criminal  by  the  second  clause  are  acts 
which  may  or  may  not  have  been  accom- 
plished as  a  result  of  exerting  in  the  pre- 
tended capacity  an  authority  which  there 
would  have  been  a  lawful  right  to  exert 
if  the  character  had  been  real,  and  not 
assumed,  it  results  not  only  that  the  con- 
fiict  which  we  have  indicated  would  arise 
from  adopting  the  construction  claimed, 
but  the  error  of  such  contention  as  ap- 

Slied  to  the  first  clause  is  conclusively 
emonstrated.  Indeed,  the  consideration 
thus  given  the  contention  in  question  was 
unnecessary  because  its  error  is  per- 
suasively if  not  conclusively  established 
by  the  ruling  in  tF.  S.  v,  Bamow,  [1915] 
239  U.  S.  74,  36  S.  Ct.  19,  60  U.  S.  (L. 
ed.)  166.  In  that  case  the  accused  was 
changed  under  both  clauses  of  the  section 
with  having  on  the  one  hand  falsely  as- 
sumed to  ^  an  employee  of  the  United 
States,  acting  under  the  authority  of  the 
United  States,  to  wit,  an  agent  employed 
by  the  government  to  sell  a  certain  set  of 
books  entitled  "  Messages  and  Papers  of 
Presidents,'' '  and  with  having  taken  upon 
himself  to  act  as  such  by  visiting  a  named 
person  for  the  purpose  of  carrying  out 
the  intended  fraud,  and,  on  the  other 
hand,  under  the  second  clause  of  the  sec- 
tion with  having,  by  means  of  the  same 
false  personation,  obtained  a  sum  of 
money.  The  case  came  here  to  review  the 
action  of  the  court  below  in  sustaining  a 
demurrer  to  the  indictment  as  stating  no 
offense  because  there  was  no  authorized 
employee  of  the  character  which  had  been 
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falsely  assumed,  and  no  legal  authority 
therefore  to  have  done  the  overt  acts  with 
which  either  count  was  concerned.  The 
judgment  was  reversed  under  the  express 
mling  that  the  existence  of  the  office  or 
the  authority  was  not  essential,  as  the  as- 
suming or  pretending  to  be  and  act  as  an 
officer  or  employee  of  the  United  States 
was  within  the  purview  of  the  statute,  and 
necessarily  embraced  within  its  prohibi- 
tions.** 


6.  Demanding  or  Oh  taming  "  From  Any 

Person  " 

On  a  proper  construction  of  the  stat- 
ute it  does  not  limit  the  wrongful  act  to 
the  extortion  of  money  or  property  from 
another  by. way  of  asserting  a  claim  for 
money  or  proper tv  due  or  owing  the 
United  States,  which,  in  hift  pretended 
official  capacity,  the  accused  represents 
that  it  is  his  duty  to  collect;  but  it  was 
the  intention  of  Congress  to  include  the 
false  personation  of  an  officer  of  the 
United  States  for  the  purpose  of  obtain- 
ing money  "  from  any  person,"  without 
the  qualification  above  stated.  Littell  v, 
U.  S.  (C.  C.  A.  9th  Cir.  1909)  169  Fed. 
620,  95  C.  C.  A.  148,  where  the  court  said: 
''This  construction  of  the  statute  is  in 
harmony  with  every  reported  decision  in 
which  it  has  been  brought  under  consid- 
eration. U.  S.  V.  Taylor,  [E.  D.  Mo.  19001 
108  Fed.  621;  U.  S.  t?.  Ballard,  [W.  D. 
Mo.  1902]  118  Fed.  767;  U.  S.  v.  Fam- 
ham,  [E.  D.  Pa.  1904]  127  Fed.  478." 

6.  "  Valuable  Thing  " 

A  month's  lodging  is  a  valuable  thing, 
within  the  meaning  of  this  Act.  U.  S. 
V.  Ballard,  (W.  D.  Mo.  1902)  118  Fed. 
757. 

Obtaining  fraudulent  credit. — This  stat- 
ute covers  the  obtaining  of  some  valuable 
thing  by  means  of  fraudulent  standing  or 
credit  secured  by  holding  out  one's  self 
as  an  officer  of  the  United  States.  U.  S. 
f>.  Ballard,  (W.  D.  Mo.  1902)  118  Fed. 
757. 

7.  When  Offense  Complete 

If,  with  intent  to  defraud,  and  by 
falsely  assuming  or  pretending  to  be  an 
officer  or  employee  acting  under  the  au- 
thority of  the  United  States,  the  accused 
shall,  in  the  pretended  character,  have 
demanded  or  obtained  any  money,  paper, 
document,  or  other  valuable  thing,  the 
offense  is  complete,  notwithstanding 
some  valuable  consideration  was  offered 
or  given  by  the  pretended  employee  for 
that  which  he  demanded  or  obtained.  It 
is  the  aim  of  the  section  not  merely  to 
protect  innocent  persons  from  actual  loss 
through  reliance  upon  false  assumptions 
of  federal  authority,  but  to  maintain  the 
general  good  repute  and  dignity  of  the 
service  itself.    It  is  inconsistent  with  this 


object,  as  well  as  with  the  letter  of  the 
statute,  to  make  the  question  whether  one 
who  has  parted  with  his  property  upon  the 
strength  of  a  fraudulent  represensation  of 
federal  employment,  has  received  an  ade- 
quate quid  pro  quo  in  value,  determina- 
tive. U.  S.  r.  Barnow,  (1915)  239  U.  o. 
74,  36  S.  Ct.  19,  reversing  (E.  D.  Pa. 
1915)  221  Fed.  140,  60  U.  S.  (L.  ed.) 
155. 

III.    PBOSECUnON  FOB  OfFEITSE 

1.  Jurisdiction  of  State  Court 

One  who  obtains  money  of  another  by 
falsely  representing  himself  to  be  a  pen- 
sion agent  may  be  punished  in  a  state 
court  for  thus  violating  a  state  statute 
denouncing  the  obtaining  of  money  by 
false  pretenses.  Such  offense  is  not  solely 
cognizable  by  federal  courts  under  the 
penal  statute.  Pearce  «.  State,  (ISOC") 
115  Ala.  115,  22  So.  602. 


2.  Venue  in  Federal  Prosecution 

Where  the  false  personation  is  by  tele- 
phone the  offense  may  be  tried  in  the  dis- 
trict court  of  the  district  of  the  hearer. 
Lamar  r.  U.  S.,  (1916)  240  U.  S.  60,  36 
S.  Ct.  255,  60  U.  S.   (L.  ed.)   526. 


3.  Indictment 
a.  Personation   of   Congressman 

For  one  to  personate  a  congressman 
constitutes  an  offense  under  this  section, 
and  if  the  indictment  alleges  that  the  per- 
sonation was  with  intent  to  defra/ud,  the 
nature  of  the  fraud  need  not  be  set  forth 
as  that  is  immaterial.  Lamar  i?.  U.  S., 
(1916)  240  U.  S.  60,  36  S.  Ct.  256,  60 
U.  8.  (L.  ed.)  526. 

In  Lamar  v.  U.  S.,  (1916)  241  U.  S. 
103,  36  S.  Ct.  535,  60  U.  S.  (L.  ed.)  »12, 
an  objection  to  an  indictment  for  falsely 
personating  an  officer  acting  imder  the  au- 
thority of  the  United  States  with  intent 
to  defraud,  etc.,  that  it  failed  to  describe 
the  circumstances  of  the  offense  was  held 
to  be  untenable  in  the  appellate  court 
after  conviction,  where  said  indictment 
clearly  charged  the  illegal  acts  com- 
plained of  and  the  requisite  fraudtilent 
intent,  stated  the  date  and  place  of  the 
commission  of  the  acts  charged,  and  gave 
the  name  and  official  character  of  the 
officer  whom  the  accused  was  charged 
with  having  falsely  personated,  and  there 
was  not  the  slightest  suggestion  of  a  want 
of  knowledge  of  the  crime  charged  or  of 
any  surprise  concerning  the  same,  nor 
any  intimation  that  any  request  was  made 
for  a  bill  of  particulars  concerning  the  de- 
tails of  the  offense  charged.  **  Under  this 
situation,"  said  the  court,  "  we  think  that 
the  case  is  clearly  covered  by  §  1026  Re- 
vised Statutes"  in  C^minal  Law,  vol. 
2,  p.  681. 
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b.  Perscmatioa  of  Berv^nue  Officer 

Sufficiency  of  indictment  for  false  per- 
sonation of  revenue  officer,  see  note  to 
sec.  6d  of  this  title,  infra,  p.  627. 

c.  Duplicity 

In  U.  S.  v.  Taylor,  (E.  D.  Mo.  1900) 
108  Fed.  621,  sustaining  a  demurrer  to 
an  indictment,  the  court  held  that  the 
statute  denounces  two  offenses,  and  upon 
construction  of  the  indictment  it  was  pro- 
nounced bad  for  duplicity  by  charging 
both  offenses. 

4.  Evidence 

Issue  and  proof.—  In  U.  S.  v.  Ballard, 
(W.  D.  Mo.  1®02)  118  Fed.  757,  it  ap- 
peared that  an  indictment  in  the  follow- 
ing words  of  the  statute  alleged  that  the 
defendant  **  did  demand  and  obtain "  a 
certain  thing  of  value.  It  was  held  that 
it  was  necssary  in  order  to  sustain  the 
indictment  to  prove  that  he  both  de- 
manded ''and"  obtained  the  thing  al- 
leged. 

False  peisonation. —  In  Lamar  v.  U.  6., 
(1916)  241  U.  S.  103,  36  S.  Ct.  535,  60 
U.  S.  (L.  ed.)  912,  the  court,  after  stat- 
ing that  it  had  made  a  close  scrutiny  of 
the  record,  expressed  the  opinion  that  it 
was  sufficient  to  justify  submission 
thereof  to  the  jury,  and  a  conviction  was 
sustained  upon  an  indictment  for  false 
personation  of  an  officer  acting  under  the 
authority  of  the  United  States,  with  in- 
tent to  defraud,  etc. 

In  Littell  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1909)  169  Fed.  620,  »5  C.  C.  A.  148,  the 
evid^ice    was    held    sufficient   to    sustain 


defendant's  conviction  for  falsely  pretend- 
ing to  be  an  officer  of  the  United  States 
Secret  Service  whereby  he  obtained 
money  and  board  on  credit  from  the 
prosecutrix  with  intent  to  defraud,  and 
sufficient  especially  to  prove  that  the 
prosecutrix  relied  upon  his  false  state- 
ments as  to  his  official  character,  etc. 

Wrongfully  obtaining  money. —  In  U.  S. 
t\  Famham,    (E.  D.  Pa.   1904)    127  Fed- 
478,    it   appeared    that   defendant,   while 
stopping  at  prosecutor's  hotel  as  a  guest, 
falsely  represented  himself  to  the  proee- 
cutor  as  a  secret  service  operative  in  the 
employ  of  the  government,  and  exhibited 
to  the  prosecutor  a  metal  badge  inscribed 
**  Secret  Service,  U.  S."  Ten  months  there- 
after defendant  returned  and  represented 
himself  as  a  traveling  salesman,  spending 
several  days  at  the  hotel.    The  prosecutor 
believed  the  defendant  to  be  a  Free  Mason, 
and  took  special  care  of  him  during  siok- 
ness  on  that  account,  after  which  the  de- 
fendant presented   a  check  which  he  al- 
leged had  been  signed  by  his  employer  in. 
payment  of  his  salary,  and  obtained  sev- 
enty   dollars    thereon    from    prosecutor. 
The  check  was  drawn  on  a  bank  which  did 
not  exist,  was  returned  unpaid,  and  the 
prosecutor   declared   that   he   cashed  the 
check  because  he  continued  to  believe  de- 
fendant was  a  secret  service  operative.    lit 
was  held  that  such  facts  were  insufficient 
to  sustain  a  conviction  for  pretending  to 
be  an  employee  of  the  United  States,  and 
as  such  knowingly  and  feloniously  obtain- 
ing from  another  a  sum  of  money,  etc, 
prohibited  by  this  Act. 


Sec.  33.  [False  personation  of  holder  of  public  stock.]  Whoever  shall 
falsely  personate  any  true  and  lawful  holder  of  any  share  or  sum  in  the 
public  stocks  or  debt  of  the  United  States,  or  any  person  entitled  to  any 
annuity,  dividend,  pension,  prize  money,  wages,  or  other  debt  due  from 
the  United  States,  and,  under  color  of  such  false  personation,  shall  trans- 
fer or  endeavor  to  transfer  such  public  stock  or  any  part  thereof,  or  shall 
receive  or  endeavor  to  receive  the  money  of  such  true  and  lawful  holder 
thereof,  or  the  money  of  any  person  really  entitled  to  receive  such  annuity, 
dividend,  pension,  prize  money,  wages,  or  other  debt,  shall  be  fined  not 
more  than  five  thousand  dollars  and  imprisoned  not  more  than  ten  years. 
[35  Stat.  L,  1095,] 

This  section  was  drawn  from  R.  S.  sec.  5435  (Act  of  March  3,  1825,  ch.  65,  4  Stat.  Ii. 
120)  which  was  repealed  by  sec.  341,  infra,  this  title,  and  read  as  follows: 

'*  Sec.  5435.  Every  person  who  falsely  personates  any  true  and  lawful  holder  of  any 
share  or  sum  in  the  public  stocks  or  debt  of  the  United  States,  or  any  person  entitled 
to  any  annuity,  dividend,  pension,  prize-money,  wages,  or  other  debt  due  from  the 
United  States,  and,  under  color  of  such  false  personation,  transfers  or  endeavors  to 
transfer  such  public  stock  or  any  part  thereof,  or  receives  or  endeavors  to  receive  the 
money  of  such  true  and  lawful  holder  thereof,  or  the  money  of  any  person  really  entitled 
to  receive  such  annuity,  dividend,  pension,  prize-money,  wages,  or  other  debt,  shaU  be 
punished  by  a  fine  of  not  more  than  five  thousand  dollars,  and  by  imprisonment  at  hard 
labor  not  more  than  ten  years." 

Sec.  34.  [False  demand  on  fraudulent  power  of  attorney.]  Whoever 
shall  knowingly  or  fraudulently  demand  or  endeavor  to  obtain  any  share 
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or  snm  in  the  public  stocks  of  the  United  States,  or  to  have  any  part  thereof 
transferred,  assigned,  sold,  or  conveyed,  or  to  have  any  annuity,  dividend, 
pension,  prize  money,  wages,  or  other  debt  due  from  the  United  States, 
or  any  part  thereof,  received,  or  paid  by  virtue  of  any  false,  forged,  or 
counterfeited  power  of  attorney,  authority,  or  instrument,  shall  be  fined 
not  more  than  five  thousand  dollars  and  imprisoned  not  more  than  ten 
years.    [35  Stat  L.  1095.] 

lliifl  section  was  derived  from  R.  S.  sec.  5436  (Act  of  March  Z,  1826,  ch.  65,  4  Stat.  L. 
120)  which  was  repealed  by  sec.  341,  infra,  this  title,  and  read  as  follows: 

''Sea  5436.  Every  person  who  knowingly  or  fraudulently  demands  or  endeavors  to 
obtain  any  share  or  sum  in  the  public  stocks  of  the  United  States,  or  to  have  any  part 
thereof  transferred,  assigned,  sold,  or  conveyed,  or  to  have  any  annuity,  dividend,  pen- 
non, prize>money,  wages,  or  other  debt  due  from  the  United  States,  or  any  part  thereof, 
received  or  paid  by  virtue  of  any  false,  forged,  or  counterfeited  power  of  attorney, 
authority,  or  instrument,  shaU  be  punished  by  a  fine  of  not  more  than  five  thousand 
dollars,  and  by  imprisonment  at  hard  labor  not  more  than  ten  years." 

Sec.  35.  [Making  or  presenting  false  claims.]  Whoever  shall  make  or 
cause  to  be  made,  or  present  or  cause  to  be  presented,  for  payment  or 
approval,  to  or  by  any  person  or  officer  in  the  civil,  military,  or  naval 
service  of  the  United  States,  any  claim  upon  or  against  the  Government 
of  the  United  States,  or  any  department  or  officer  thereof,  knowing  such 
claim  to  be  false,  fictitious,  or  fraudulent;  or  whoever,  for  the  purpose  of 
obtaining  or  aiding  to  obtain  the  payment  or  approval  of.  such  claim,  shall 
make  or  use,  or  cause  to  be  made  or  used,  any  false  bill,  receipt,  voucher, 
roll,  account,  claim,  certificate,  affidavit,  or  deposition,  knowing  the  same 
to  contain  any  fraudulent  or  fictitious  statement  or  entry ;  or  whoever  shall 
enter  into  any  agreement,  combination,  or  conspiracy  to  defraud  the  Gov- 
ernment of  the  United  States,  or  any  department  or  officer  thereof,  by 
obtaining  or  aiding  to  obtain  the  payment  or  allowance  of  any  false  or 
fraudulent  claim;  or  whoever,  having  charge,  possession,  custody,  or  con- 
trol of  any  money  or  other  public  property  used  or  to  to  [sic]  be  used  in 
the  military  or  naval  service,  with  intent  to  defraud  the  United  States 
or  willfully  to  conceal  such  money  or  other  property,  shall  deliver  or  cause 
to  be  delivered,  to  any  other  person  having  authority  to  receive  the  same, 
any  amount  of  such  money  or  other  property  less  than  that  for  which  he 
received  a  certificate  or  took  a  receipt;  or  whoever,  being  authorized  to 
make  or  deliver  any  certificate,  voucher,  receipt,  or  other  paper  certifying 
the  receipt  of  arms,  ammunition,  provisions,  clothing,  or  other  property 
80  used  or  to  be  used,  shall  make  or  deliver  the  same  to  any  other  person 
without  a  full  knowledge  of  the  truth  of  the  facts  stated  therein,  and  with 
intent  to  defraud  the  United  States,  shaU  be  fined  not  more  than  five  thou- 
sand dollars,  or  imprisoned  not  more  than  five  years,  or  both.  And  whoever 
shall  knowingly  purchase  or  receive  in  pledge  for  any  obligation  or  indebt- 
edness from  any  soldier,  officer,  sailor,  or  other  person  called  into  or 
employed  in  the  military  or  naval  service,  any  arms,  equipments,  ammuni- 
tion, clothes,  military  stores,  or  other  public  property,  whether  furnished 
to  the  soldier,  sailor,  officer,  or  person,  under  a  clothing  allowance  or  other- 
wise, such  soldier,  sailor,  officer,  or  other  person  not  having  the  lawful 
right  to  pledge  or  sell  the  same,  shall  be  fined  not  more  than  five  hundred 
dollars,  and  imprisoned  not  niore  than  two  years.    [35  Stat.  L,  1095,] 

This  section  was  drawn  from  R.  S.  sec.  6438  (Act  of  March  2,  1863,  ch.  67,  12  Stat, 
u  696,  6»8)   as  amended  by  the  Act  of  May  30,  1908,  ch.  235,  35  Stat.  L.  555.    Both 
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the  section  and  the  Act  amendatory  thereof  were  embraced  within  the  repealing  clause 
of  sec.  341,  infra,  this  title.  The  material  alterations  made  by  the  section  given  in  the 
text  were  the  substitution  of  the  initial  word  "  Whoever  "  for  the  words  "  Every  person 
who,"  and  the  changes  in  the  form  of  the  words  rendered  necessary  thereby,  the  insertion 
of  the  words  "  or  both  "  after  the  words  "  five  years,*'  and  the  insertion  of  "  sailor, 
officer,  or  person  **  preceding  the  words  "  under  a  clothing  allowance."  Said  R.  S.  sec. 
5438  as  amended  was  as  follows : 

*'  Sec.  5438.  Every  person  who  makes  or  causes  to  be  made,  or  presents  or  causes  to 
be  presented,  for  the  payment  or  approval,  to  or  by  any  person  or  officer  in  the  civil, 
military,  or  naval  service  of  the  United  States,  any  claim  upon  or  against  the  Govern- 
ment of  the  United  States,  or  any  department  or  officer  thereof,  knowing  such  claim 
to  be  false,  fictitious,  or  fraudulent,  or  who,  for  the  purpose  of  obtaining  or  aiding 
to  obtain  the  payment  or  approval  of  such  claim,  makes,  uses,  or  causes  to  be  made  or 
used,  any  false  bill,  receipt,  voucher,  roll,  account,  claim,  certificate,  affidavit,  or  depo- 
sition, knowing  the  same  to  contain  any  fraudulent  or  fictitious  statement  or  entry,  or 
who  enters  into  any  agreement,  combination,  or  conspiracy  to  defraud  the  Government 
of  the  United  States,  or  any  department  or  officer  thereof,  by  obtaining  or  aiding:  to 
obtain  the  payment  or  allowance  of  any  false  or  fraudulent  claim,  or  who,  havinj^ 
charge,  possession,  custody,  or  control  of  any  money  or  other  public  property  used  or 
to  be  used  in  the  military  or  naval  service,  who  with  intent  to  defraud  the  United  States 
or  willfully  to  conceal  such  money  or  other  property,  delivers  or  causes  to  be  delivered, 
to  any  person  having  authority  to  receive  the  same,  any  amount  of  such  money  or  other 
property  less  than  that  for  which  he  received  a  certificate  or  took  a  receipt,  and  every 
person  authorized  to  make  or  deliver  any  certificate,  voucher,  receipt,  or  other  paper 
certifying  the  receipt  of  arms,  ammunition,  provisions,  clothing,  or  other  property  so 
used  or  to  be  used,  who  makes  or  delivers  the  same  to  any  other  person,  wiuiout  a  "full 
knowledge  of  the  truth  of  the  facts  stated  therein,  and  with  intent  to  defraud  the 
United  States,  shall  be  imprisoned  at  hard  labor  for  not  more  than  five  years,  or  fined 
not  more  than  five  thousand  dollars;  and  every  person  who  knowingly  purchases  or 
receives  in  pledge  for  any  obligation  or  indebtedness  from  any  soldier,  officer,  sailor  or 
other  person  called  into  or  employed  in  the  military  or  naval  service  any  arms,  equip- 
ments, ammunition,  clothes,  military  stores,  or  other  public  property,  whether  fur- 
nished to  the  soldier,  under  a  clothing  allowance  or  otherwise,  such  soldier,  sailor, 
officer,  or  other  person  not  having  the  lawful  right  to  pledge  or  sell  the  .same,  shall  be 
punished  by  imprisonment  for  not  more  than  two  years  and  by  a  fine  not  exceeding  five 
hundred  dollars." 

For  general  provisions  relating  to  claims  see  Claims,  vol.  2,  p.  171. 

Making  false  claims  with  respect  of  indemnity  for  the  loss  of  any  registered  letter, 
package,  etc.,  see  sec.  244,  infra,  this  title. 
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VII.  Punishment,  533 

1.    CONSTITtJTIONALrry 

This  section,  which  authorizes  the  im- 
position of  a  maximum  fine  of  five  hun- 
dred dollars  and  imprisonment  for  not 
more  than  two  years  upon  a  civilian  for 
knowingly  purchasing  or  receiving  in 
pledge  any  public  property  from  a  soldier, 
is  not  unconstitutional  as  providing  for 
an  excessive  fine  or  a  cruel  and  unusual 
punishment,  nor  as  providing  for  the  tak- 
ing of  propertv  without  due  process  of 
law.  Ontai  v.'V.  S.,  (C.  C:  A.  9th  Cir. 
1^11)  188  Fed.  310,  HOC.  C.  A.  288. 
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il  ooltstbucnon   and   appucation,  in 

General 

1.  Object  of  Btatute 

"  The  object  of  the  statute  is  to  prohibit 
and  punish  the  drawing  of  money  from 
the  treasury  of  the  United  States  without 
having  rendered  legal  and  recognized 
equiralentB."  U.  S.  v.  Bittinger^  (1875) 
121  Int  Rev.  Rec.  342,  24  Fed.  Ca«.  No. 
14,599. 

"  The  object  of  this  statute  is  apparent. 
It  was  to  protect  the  government  against 
fraudulent  claims  presented  to  its  officers 
for  settlement,  and  was  never  designed  to 
api^y  to  the  prosecution  of  claims  before 
a  tribunal  like  the  Court  of  Claims." 
U.  8.  r.  Moore,  (1877)  3  McArthur  (D. 
G.)  226. 

2.  "  Make  "  a  Claim 

"  By  making  a  claim,  as  defined  in  this 
statute,  is  meant  the  asking  or  demand- 
ing on  part  of  the  defendant  of  the  gov- 
ernment payment  for  services."  U.  S.  i\ 
Bittinger,  (1875)  21  Int.  Rev.  Rec.  342, 
24  Fed.  Cas.  No.  14,599,  per  Krekel,  J., 
charging  a  jiiry. 

3.  "Knowing*' 

By  the  word  "  knowing  "  as  used  in  the 
phrase  "knowing  such  claim  to  be  false, 
fictitious,  or  fraudulent,'*  "  is  meant  the 
having  a  certain  and  clear  perception  of 
the  falsity  of  the  claim  made."  U.  S.  r. 
Bittinger,  (1875)  21  Int.  Rev.  Rec.  342, 
24  Fed.  Cm.  No.  14,599,  per  Krekel,  J., 
charging  a  jury. 

4.  «  False,"   "  Fictitious,"    "  Fraudulent " 

"The  term  'false'  used  means  un- 
founded or  unjust;  by  'fictitious'  is 
meant  not  real ;  by  *  fraudulent,'  wrong 
or  deceitful.  These  terms  have  no  special 
legal  signification  in  their  use  in  this  stat- 
ute, but  are  to  be  taken  ...  in  their 
ordinary  and   jvell -understood  sense."     U. 

5.  V.  Bittinger,  (1875)  21  Int.  Rev.  Rec. 
342,  24  Fed.  Cas.  No.  14,599,  per  Krekel, 
J.,  charging  a  jury. 

5.  "Presenting"  Claim 

When  a  deputy  marshal  presents  his 
itemized  account  for  his  fees  and  costs, 
verified  by  his  oath,  to  the  marshal,  who 
is  expected  to  incorporate  it  in  his  own 
account  against  the  United  States,  and  to 
make  it  one  of  the  vouchers  to  sustain  it, 
and  to  swear  that  he  believes  all  the 
items  therein  charged  are  correct  and 
legal,  and  the  amounts  thereof  are  justly 
due  him  as  therein  stated,  the  deputy 
may  well  be  said  to  present,  within  the 
meaning  of  the  statute,  his  account  to  the 
marshal  for  approval.  U.  S,  v.  Strobach, 
(M.  D.  Ala.  1883)  48  Fed.  902. 

6.  "  Person  or  Officer,*'  etc. 

The  Ck>urt  of  Claims  is  not  a  "person 
or  officer  in  the  civil,  military,  or  naval 


service"  within  the  meaning  of  the  first 
clause  of  this  section.  U.  S.  v.  Moore, 
(1877)  3  McArthur  (D.  C.)  226. 

By  section  14  of  the  Act  of  March  3, 
1891,  creating  the  court  of  private  land 
claims,  express  authority  was  given  that 
court  to  render  judgment  against  the 
United  States  for  the  value  of  lands  which 
the  United  States  may  have  granted  or 
sold  belonging  to  the  claimant,  **  and 
such  judgment,  when  found,  shall  be  a 
charge  on  the  treasury  of  the  United 
States."  The  presenting  of  a  fraudulent 
claim  to  such  court  is  one  made  to  B<nne 
officer  or  person  in  the  civil  service,  within 
the  meaning  of  this  section.  In  re  Peral- 
tareavis,  (1895)  8  N.  M.  27,  41  Pac.  538. 

Presentation  of  a  marshal's  account  to 
a  United  States  judge  in  open  court,  for 
approval  as  requir^  by  statute,  is  a 
presentation  to  an  officer  in  the  civil  serv- 
ice of  the  United  States  within  the  mean- 
ing of  section  5438,  as  the  act  of  approval 
or  disapproval  required  of  the  court  is  not 
a  judicial  but  only  a  quasi-judicial  act, 
the  statute  making  it  subject  to  the  re- 
vision of  the  accounting  officers  of  the 
treasury.  U.  S.  t\  Strobach,  (M.  D.  Ala. 
1883)  48  Fed.  902. 


7.  False  Affidavit 

In  general — This  section,  which  was 
originally  a  part  of  the  Act  of  March  2, 
1863,  ch.  67,  12  Stat.  L,  696,  was  not  im- 
pliedly repealed  by  the  Act  of  March  3, 
1873,  ch.  234,  sec.  33,  17  Stat.  L.  566,  575, 
now  R.  S.  sec.  4746  (in  Pensions),  al- 
though there  is  some  ground  that  is  com- 
mon to  both;  and  the  offense  of  making  a 
false  deposition  in  aid  of  a  fraudulent 
pension  claim  is  punishable  under  section 
5438  (embodied  in  the  text  section),  and 
not  under  section  4746,  the  latter  being 
in  terms  applicable  only  to  the  offense  m 
procuring  another  person  to  commit  the 
offense.  Edgington  «.  U.  S.,  (1896)  164 
U.  S.  361,  17  S.  Ct.  72,  41  U.  S.  (L.  ed.) 
467. 

Under  Act  July  1,  1890,  26  Stat.  L.  209, 
which  authorizes  any  officer  authorized  to 
administer  oaths  for  general  purposes  in 
the  state,  city,  or  county  where  he  resides 
to  administer  oaths  to  all  affidavits  and 
declarations  to  be  made  or  used  in  any 
pension  or  bounty  case,  a  notary  public  hav- 
ing authority  to  administer  oaths  under 
the  laws  of  the  state  may  take  affidavits 
to  be  used  in  support  of  an  application  for 
the  entry  of  a  soldier's  additional  home- 
stead, and  the  presentation  of  false  proofs 
and  affidavits,  purporting  to  have  been 
sworn  to  before  a  notary  in  support  of 
such  an  application^  if  done  wilfully  and 
fraudulently,  constitutes  the  offense  of 
presenting  false  evidence  in  support  of  a 
claim  against  the  United  States,  within 
this  section.  U.  S.  v.  Lair,  (E,  D.-Ark. 
1902)  118  Fed.  98. 
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To  constitute  the  offense  of  making  a 
false  affidavit  in  support  of  a  claim 
against  the  government,  there  must  be  a 
false  claim,  a  false  deposition,  and  an  in- 
tent to  use  the  latter  in  obtaining,  or  aid- 
ing to  obtain,  the  payment  or  approval 
of  the  former.  U.  S.  i?.  Rhodes,  (W.  D. 
Mo.  1887)   30  Fed.  431. 

Upon  an  indictment  charging  the  de- 
fendant with  making  a  false  affidavit  in 
support  of  a  claim  against  the  govern- 
ment, the  court  charg^  the  jury  that  it 
was  necessary  that  the  claim  itself  should 
be  a  false  claim;  that  the  defendant 
should  have  made  an  affidavit;  that  in 
the  affidavit  he  should  have  stated  facts 
which  were  not  true ;  that  he  should  have 
known  they  were  not  true;  and  that  he 
should  have  stated  them  with  the  intent 
of  aiding  the  claimant  in  cheating  and  de- 
frauding the  government.  U.  S.  r.  Jenni- 
son,  (1874)  1  McCrary  226,  26  Fed.  Cas. 
No.  15,476. 

A  conviction  for  the  making  and  using 
of  a  false  affidavit,  etc.,  to  obtain  pay- 
ment or  allowance  of  a  claim  upon  or 
against  the  United  States,  cannot  be  sus- 
tained without  proof  showing  that  the 
claim,  in  support  of  which  such  affidavit 
was  made  or  used,  was  itself  false,  fic- 
titious, or  fraudulent.  U.  S.  v.  Miskell, 
(C.  a  Ky.  1883)   16  Fed.  369. 

An  affidavit  to  a  fact  does  not  neoe»- 
sarily  include  an  affirmation  that  the 
affiant  has  personal  knowledge  of  the  lact ; 
and  an  affidavit  ought  not  to  be  held  to 
import  such  a  statement,  where  such  is 
not  expressed,  and  the  fact  not  being  one 
which  waa  personal  to  the  affiant.  U.  S. 
t\  Moore,  (187^)  2  Lowell  232,  26  Fed. 
Oas.  No.  15,803. 

Where  an  affidavit  it  wholly  in  writing, 
it  is  a  question  of  law  whether  it  imports 
a  statement  of  personal  knowledge,  and 
the  court  should  not  leave  that  question 
to  the  jury.  U.  &  v.  Moore,  (1873)  2 
Lowell  232,  26  Fed.  Cas.  No.  16,803. 

EitoppeL — A  defendant  who  presents 
in  support  of  a  fraudulent  claim  a  paper 
purporting  to  be  an  affidavit,  known  by 
him  to  contain  a  fraudulent  claim,  is 
estopped  to  deny  that  the  paper  is  an  affi- 
davit upon  the  ground  that  the  officer  be- 
fore whom  it  waa  sworn  was  not  legally 
airthorized  to  administer  the  oath.  In- 
graham  t>.  U.  S.,  (1894)  165  U.  S.  434, 
15  6.  Ct.  148,  39  U.  S.  (L.  ed.)  213. 

8.  Claim  Made  in  Oood  Faith 

If  one,  indicted  under  this  section,  hon- 
estly believed  the  claim  he  presented  to 
be  true,  nevertheless  the  claim  and  the 
presentation  of  it  would  be  fraudulent  if, 
in  presenting  it,  he  used,  or  caused  to  be 
used,  a  false  certificate,  affidavit,  or  de- 
position, knowing  it  to  be  false.  U.  S.  v, 
Jonea,  (D.  C.  S.  C.  1887)  32  Fed.  482. 


On  an  indictment  charging  the  defend- 
ant, a  colored  woman,  with  making  a 
fraudulent  claim  upon  the  government  for 
pay  and  bounty  which  she  claimed  to  be 
due  to  her  as  the  widow  of  a  colored 
soldier,  said  to  have  been  killed  during 
the  civil  war,  the  court  charged  the  jury 
that  although  they  might  be  of  the  opin- 
ion that  no  marriage  between  the  paiiies 
had  been  shown  that  would  satisfy  the  re- 
quirements, of  the  law,  yet  if  they  be- 
lieved that  the  defendant  (who  seemed  to 
be  an  ignorant  colored  wcxnan ) ,  by  reason 
of  any  cohabitation  or  alliance  between 
her  and  the  deceased  soldier,  in  good  faith 
supposed  she  had  been  his  wife  and  was 
his  widow  and  was  entitled  to  the  pay 
and  bounty  due  to  him  at  his  death,  then 
they  ought  to  acquit  her.  U.  S.  t%  Route, 
(E.  D.  Mo.  1887)  33  Fed.  246. 

9.  Claim  Qroundle9B  or  WiihfHi^t  Merit 

It  is  no  offense  under  the  statute  to 
make  a  claim  upon  the  government  for  the 
payment  of  a  demand  that  is  groundless 
or  without  merit,  unless  the  person  who 
makes  it  understands  at  the  time  it  is 
made  that  it  is  a  false,  fictitious,  or  fraud- 
ulent demand,  and  therefore  intends  to 
defraud  the  government.  U.  S.  r.  Route, 
(E.  D.  Mo.  1887)  33  Fed.  246. 

10.  Claim  OriginaUy  YdUd 

Whether  a  claim  is  false,  fictitious,  ix 
fraudulent  must  be  determined  in  view 
of  all  the  facts  and  circunistancea  attend- 
ing it.  It  is  not  essential  in  order  to  con- 
stitute an  offense  that  the  bill,  voucher, 
or  other  thing  used  aa  the  basis  of  a  claim 
should  in  and  of  itself  contain  sonod 
"  fraudulent  or  fictitious  statement  or  en- 
try." It  is  an  offense  to  present  a  claim 
originally  valid,  but  which  the  party  pre- 
senting the  claim  knows  haa  theretofore 
been  paid,  and  is  no  longer  a  subsisting, 
honest,  and  just  demand,  or  which  he 
knows  he  i«  wholly  unauthorized  to  pre- 
sent and  demand  or  receive  any  money  on. 
Dimmick  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1902)  116  Fed.  825,  54  C.  C.  A.  329. 

11.  On  Behalf  of  Another 
This  statute  applies,  not  only  to  a 
party  who  presents  a  false  claim  on  his 
own  behalf,  but  also  to  a  person  who 
presents  a  false  certificate  or  voucher  cm 
behalf  of  some  other  person,  or  in  the 
name  of  some  other  person..  The  lan- 
guage of  the  statute  **  clearly  implies  that 
the  statute  is  intended  to  cover  a  case 
where  an  attorney,  agent,  officer,  or  other 
person  undertakes  to  get  a  claim  which  is 
false  and  fraudulent  allowed  in  his  own 
behalf,  or  in  behalf  of  any  other  party; 
otherwise  the  language  *  aiding  to  ob- 
tain' would  have  no  meaning  whatever." 
U.  S.  «.  Hull,  (D.  C.  Neb.  1882)  14  Fed. 
324. 
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12.  FaUe  Claim  by  Indian  Agents 
Under  the  statutory  provisionB  and  the 
rules  and  regulations  of  the  Indian  de- 
partment, which  require  all  accounts  and 
vouchers    for   claims    and    disbursements 
connected  with  Indian  affairs  to  be  trans- 
mitted   to    the    commissioner    of    Indian 
affairs    for    administratiye    examination, 
approval,  and  allowance,  or  correction  or 
rejecticm,  and  to  be  by  him  passed  to  the 
proper  accounting  officer  of  the  treasury 
department  for  settlement,  such  commis^ 
sioner  is  an  officer  required  to  pass  upon, 
and,  if  found  correct,  to  approve  and  al- 
low  the  accounts  and  vouchers  of  Indian 
agents,  who  have  authority  to  make  pur- 
chases and  disbursements,  and  the  trans- 
mission to  the  commissioner  by  such  an 
agent  of  a  false  and  fraudulent  voucher 
for  disbursements  claimed  to  have  been 
made,  and  for  which  he  claims  credit  in 
his    quarterly    account,     loiowing     such 
voucher  to  be  false,  constitutes  the  pre- 
senting of  a  false  claim  against  the  United 
States,  which  is  made  a  criminal  offense 
by  this  section.    Bridgeman  i*.  U.  S.,  (C. 
C.  A.  9th  Cir.  1906)    140  Fed.  677,  72  C. 
C.  A.  146. 

13.  Purchase  or  Pledge 

Military  clothing  and  equipment. — ^Un- 
der the  provision  in  this  section  making 
it  an  offense  for  any  one  knowingly  to 
purchase  or  receive  in  pledge  from  a 
soldier  or  sailor  any  arms,  equipment,  am- 
munition, clothing,  stores,  or  other  public 
property,  it  is  not  material  that  the  cloth- 
ing purchased  by  accused  was  furnished 
to  them  under  their  clothing  allowance. 
U.  S.  V.  Hart,  (N.  D.  ni.)  146  Fed.  202; 
U.  S.  r.  Smith,  (W.  D.  Wash.  1907)  156 
Fed.  »o9;  Lobosco  v.  U.  S.,  (C.  C.  A.  2d 
Cir.  1911)  183  Fed.  742,  106  C.  C.  A.  476. 
Contra,  U.  S.  v.  Michael,  (W.  D.  Tex. 
1907)   153  Fed.  609. 

Clothing  furnished  to  a  soldier  by  the 
United  Stotes  under  a  clothing  allowance 
does  not  become  his  private  property 
which  he  has  a  right  to  dispose  of,  while 
in  the  service,  but  is  "public  property" 
within  this  section,  which  makes  it  a 
criminal  offense  to  knowingly  purchase  or 
receive  the  same  in  pledge.  Ontai  v, 
U.  S.,  (C.  C.  A.  9th  Cir.  1911)  188  Fed. 
310,  110  C.  C.  A.  288. 

"  Elnowingly.'*  —  In  the  provision  which 
makes  it  a  criminal  offense  if  any  one 
"knowingly**  purchases  or  receives  in 
pledge  from  any  soldier  clothes  or  other 
public  property,  such  soldier  not  having 
the  lawful  right  to  pledge  or  sell  the 
same,  the  word  ''knowingly"  applies 
only  to  the  question  whether  a  person 
purchasing  or  receiving  such  property  in 
pledge  knew,  or  should  have  known  from 
facts  which  put  him  on  inquiry,  that  the 
person  offering  the  same  was  a  soldier. 
TJ.  S.  r.  Koplik,  (S.  D.  N.  Y.  1907)    166 


Fed.  919;  Lobosco  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1911)  183  Fed.  742,  106  C.  C.  A. 
476. 

Purchaie  of  anni. —  On  the  trial  of  an 
indictment    for    purchasing    a    soldier's 
arms  against  the  Act  of  March  16,  1802, 
ch.  9,  S  19,  Mr.  Justice  Story  said:    "  The 
act  of  congress  declares,  that  every  per- 
son, who  shall  purchase  from  a  soldier 
his  arms,  uniform,  clothing  or  any  part 
thereof,  shall,  on  conviction,  be  liable  to 
a^  limited   fine  or  imprisonment,   at  the 
discretion  of  the  court  having  cognizance 
of  the  offense.    To  bring  the  case  within 
the  statute  it  is  not  necessary,  that  the 
arms    should    be    strictly    the    absolute 
property  of  the  soldier;  for  then  the  act 
would  nave  no  effect,  as  the  arms  used 
by  the  soldiers  in  the  public  service  belons 
to  the  United  States.     It  is  sufficient,  if 
the  soldier  have  a  special  property  therein 
by  a  bailment  in  the  course  of  the  serv- 
ice;  or  have  a  lawful  possession,  using 
them  as  his  own  in  the  duties  of  the  serv- 
ice.     But  if  his  possession  be  unlawful, 
or  obtained  by  larceny,  the  arms  are  not 
in  the  sense  of  the  act,  'his  arms,'   it 
may  be  a  blot  in  the  act    (and  unfor- 
tunately  there   are   many   blots    in    our 
Criminal  Code)  but  it  is  competent  only 
for  the  legislature  to  cure  the  defect." 
U.  S.  V.  Brown,   (1816)   1  Mason  161,  24 
Fed.  Cas.  No.  14,669. 

III.  Limitations 

A  prosecution  under  this  section  is 
governed  by  the  limitation  imposed  by 
R.  S.  sec.  1044  in  Criminal  Law,  vol.  2, 
p.  692.  See  (1872)  14  Op.  Atty.-Gen.  64. 
The  defense  of  the  statute  of  Umitations 
cannot  be  made  by  demurrer.  Greene  v. 
U.  6.,  (C.  0.  A.  6th  Cir.  1907)  164  Fed. 
401,  86  C.  C.  A.  251,  {citing  U.  S.  v.  Cook, 
(1872)  17  Wall.  168,  21  U.  S.  (L.  ed.) 
538),  the  court  saying,  however:  "The 
defendants,  of  course,  have  the  right  to 
avail  themselves  of  the  statute  of  limita- 
tions by  evidence  under  the  general 
issue." 

The  statute  distinguishes  between  the 
making  and  the  presenting  of  a  fraudulent 
account  or  bill.  It  makes  each  a  distinct 
offense.  Eo!  p,  Shaffenburg,  (1877)  4  Dill. 
271,  21  Fed.  Cas.  No.  12,696. 

Upon  an  indictment  charging  the  de- 
fendant with  presenting  a  pension  cer- 
tificate obtained  by  fraud  to  a  pension 
agent,  and  alleging  that  the  grounds 
stated  in  the  affidavit,  upon  which  the  ap- 
plication was  sustained  before  the  com- 
missioner of  pensions,  and  the  defendant's 
name  entered  upon  the  list  of  pensioners, 
and  the  certificate  issued,  were  all  false, 
fictitious,  and  fraudulent,  the  court  said 
that  although  the  fraud  in  obtaining  the 
entry  of  ■  the  name  upon  the  pension  roll 
and  in  obtaining  the  issuance  of  the  cer- 
tificate was  within  the  statute  of  limi- 
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tationa,  yet  every  time  the  defendant 
made  a  claim  upon  the  genuine  certificate, 
he  committed  one  of  the  offenses  described 
in  the  statute,  namely,  he  presented  a 
claim  to  the  government  for  payment 
which  was  false  and  fraudulent,  and  which 
he  knew,  according  to  the  language  of  the 
indictment,  to  be  false  and  fraudulent.  U. 
S.  f>,  Coggin,  (E.  D.  Wis.  1880)  3  Fed.  492. 

IV.  Ventje  of  Prosecution 

••  Making  "  false  claim.—"  If  a  marshal 
of  the  United  States  for  a  given  district 
shall  make  out  a  false  and  fraudulent  bill 
against  the  United  States  for  official  serv- 
ices or  expenses,  and  present  the  same 
to  the  court  for  approval,  and,  after 
having  secured  that,  shall  focward 
the  same  to  the  treasury  department  at 
Washington  for  payment,  or  otherwise 
cause  the  same  to  be  there  presented  for 
this  purpose,  this  is  the  making,  in  such 
district,  of  a  false  and  fraudulent  bill, 
within  the  meaning  and  purview  of  the 
statute,"  and  the  court  of  such  district 
would  have  jurisdiction.  Ea  p.  Shaffen- 
burg,  (1877)  4  Dill.  271,  21  Fed.  Cas. 
No.  12,696. 

V.  Indictment 

1.  For    Making    cmd    Presenting    FaUe 

CUUm 

a.  Joinder  of  Counts 

The  offense  of  making  and  presenting  a 
false,  fictitious,  and  fraudulent  claim,  and 
the  offense  of  using  a  false  affidavit  in 
support  of  such  claim,  may  be  joined  in 
seperate  counts  of  the  same  indictment, 
such  joinder  being  authorized  by  R.  S. 
sec.  1024  in  Criminal  Law,  vol.  2,  p. 
676.  Ingraham  v.  U.  S.,  (1894)  155  U.  S. 
434,  15  S.  Ct.  148,  39  U.  S.   (L.  ed.)  213. 

• 

b.  Different  Items  in  One  Count 

The  different  items  of  an  account  may 
all  be  included  in  one  count  of  the  indict- 
ment, and  it  is  not  necessary  that  there 
should  be  separate  counts  for  each  false 
item.  U.  S.  v.  Ambrose,  (S.  D.  Ohio 
1880)  2  Fed.  764. 

c.   Duplicity 

An  indictment  under  this  section  is  not 
bad  for  duplicity  because  it  charges  in  the 
same  count  both  the  making  and  the  pre- 
senting of  a  false  claim  against  the  United 
States;  the  gist  of  the  offense  being  the 
obtaining,  or  attempting  to  obtain,  money 
from  the  United  States  by  means  of  a 
fraudulent  claim,  and  the  acts  charged 
being  but  different  stops  in  the  commis- 
sion of  such  offense,  although  either  alone 
is  made  punishable.  Bridgeman  r.  U.  S., 
(('.  C.  A.  »th  Cir.  1905)  140  Fed.  577,  72 
C.  C.  A.  145;  U.  S.  r.  Franklin,  (S.  D. 
N.  Y.  1909)  174  Fed.  161.  In  the  last 
cited    case   a    count    in    an    indictment 


charged  the  defendant  with  having  un- 
lawfully made  and  presented  to  an  officer 
in  the  military  service  a  certain  false 
claim  for  approval.  Overruling  a  conten- 
tion that  the  count  was  bad  for  duplicity 
in  that  it  charged  the  making  and  also 
the  presenting  of  the  claim,  the  court 
said ;  "  This  count  is  answered  by  U.  8. 
r.  Northway,  (1887)  120  U.  S.  327,  7  8. 
Ct.  680,  30  U.  S.  (L.  ed.)  664,  where  an 
indictment  read  '  as  president  and  agent,' 
though  the  statute  defined  two  separate 
offenses;  one  as  president,  one  as  agent. 
It  is  perfectly  obvious  that  there  was  here 
no  intention  to  charge  two  offenses." 

d.  Averments,  in  €reneral 

In  U.  S.  V.  Franklin  (S.  D.  N.  Y.  1909) 
174  Fed.  161  an  indictment  for  making 
and  presenting  a  false  claim  set  out  each 
false  item,  and  averred  that  it  should 
have  been  instead  thereof,  etc.,  setting  out 
the  item  as  it  should  have  been.  It  was 
held  that  the  charge  was  sufficiently  defi- 
nite and  certain  as  to  the  false  and 
fraudulent  character  of  the  claim,  the 
court  saying,  "  It  is  captious  to  quarrel 
with  the  phrase  '  should  have  been.'  ** 

In  U.  S.  c.  Wallace,  (E.  D.  8.  C.  1889) 
40  Fed.  144,  an  indictment  under  the  first 
clauses  of  the  text  section,  the  first  count 
was    held    sufficient,    the    court    saying: 
"The  first  count  charges  the  making  and 
causing  to  be  made  by  the  defendant  of 
a  certain  false,  fictitious,  and  fraudulent 
account,  affidavit,  certificate,  and  voucher ; 
then  states  the  particular  items  of  these, 
and  declares  each  of  them  in  detail  to  be 
false,  fictitious,  and  fraudulent,  and  made 
for  the  purpose  of  obtaining  payment  by 
the  government  of  the  United  States  of  a 
false,    fictitious,    and    fraudulent    claim; 
that  is  to  say,  charging  him  with  a  crime, 
the  count  recites  in  detail  the  facts  which 
it  designates  to  be  criminal,  and  charges 
the  intent,  which  fixes  the  criminality.    It 
is  not,  as  seems  to  be  supposed,  a  charge 
that   he   presented    a   false,   etc.,    claim. 
Were  it  so,  the  species  —  the  details  —  of 
the  claim  must  be  given.    But  the  charge 
is  that  he  made  and  used  a  certain  false 
account,  voucher,  etc.,  for  the  purpose  of 
obtaining    payment    or    approval   of    the 
claim  so  made  up.     And  in  making  this 
charge  the  specific  acts  are  set  out  in  de- 
tail, with  the  account  prepared  upon  the 
false,  fictitious,  and  fraudulent  assertion 
of  these  facts.    It  seems  to  me  that  this 
apprises   the   defendant   with   reasonable 
certainty  of  the  nature  of  the  accusation 
against  him.    He  can  prepare  his  defense 
to   it,   and   if  at  any   time  hereafter   he 
be  called  to  account  for  these  same  acts, 
(voucher,  account,  et.c.,)  he  can  plead  the 
result  of  a  trial  on  this  indictment  for 
his  defense." 

In  U.  S.  V.  Wallace,  (£.  D.  8.  C.  1889) 
40  Fed.  144,  an  indictment  charged  the 
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presenting  for  payment  of  a  claim  against 
the  United  States  to  George  I.  Cunning- 
ham, marshal,  etc.  The  account  set  out 
was  "  United  States  of  America  to  George 
I.  Cunningham,  United  States  Marshal^ 
Dr."  A  demurrer  was  sustained,  the 
court  saying :  "  Surely  this  was  not  pre- 
senting a  claim  against  the  United  States, 
or  any  department  or  officer  thereof,  to 
a  person  in  the  civil,  military,  or  naval 
service  of  the  United  States.  Mr.  Cunning- 
ham coold  not  pay  for  the  government  his 
army  claim  against  the  government,  nor 
was  he  the  proper  agent  of  the  government 
to  approve,  audit,  or  pay  this  claim." 

In  U.  S.  t7.  Green,  (1879)  9  Rep.  236, 
26  Fed.  Cas.  No.  15,257,  arresting  judg- 
ment after  verdict  against  defendant  on 
an  indictment  under  R.  S.  sec.  5438,  for 
presenting  for  payment  to  the  pension 
agent  in  Milwaukee,  a  false  and  fraudu- 
lent claim  for  pension  money,  Dyer,  J., 
said:  "Objection  is  made  to  this  indict- 
ment as  not  stating  any  offense,  the  argu- 
ment being  that  no  offense  is  described 
with  such  certainty  as  the  law  of  crim- 
inal pleading  requires.  The  reply  of  the 
learned  district  attorney  is,  that  it  states 
the  offense  substantially  in  the  language 
of  the  statute,  and  that  this  is  sufficient. 
It  will  be  observed  that  the  gist  of  the 
offense,  as  we  find  it  defined  in  the  stat- 
utes, is  the  presentation  for  payment  of 
a  false  or  fraudulent  claim.  The  indict- 
ment alleges  no  facts  which  constitute 
the  fraud;  it  is  not  shown  how  the -fraud 
was  perpetrated,  nor  wherein  the  claim 
was  false,  except  that  the  defendant  pre- 
sented a  claim  which  he  represented  to  be 
due  to  him  by  virtue  of  a  pension  cer- 
tificate which  had  been  theretofore  pro- 
cured upon  false  and  fraudulent  proofs, 
and  by  unlawful  and  fraudulent  devices, 
and  without  authority  of  law.  What 
the  false  and  fraudulent  proofs  and  un- 
lawful and  fraudulent  devices  were,  is 
not  stated.  The  question  is:  Are  these 
allegations  sufficiently  certain,  and  do  they 
contain  statements  of  fact  which  will 
support  a  conviction  ?  It  is  a  general  rule 
that  in  an  indictment  for  an  offense 
created  by  statute  it  is  sufficient  to  des- 
cribe the  offense  in  the  words  of  the 
statute.  In  U.  S.  v.  Sinunons,  [1878] 
96  U.  8.  360,  [24  U.  S.  (L.  ed.)  8191 
in  pointing  out  the  precise  scope  and 
limitation  of  this  rule,  and  after  stating 
the  rule,  Justice  Harlan  says  in  the 
opinion:  'But  to  this  general  rule  there 
is  the  qualification,  fundamental  in  the  law 
of  criminal  procedure,  that  the  accused 
must  be  apprised  by  the  indictment,  with 
reasonable  certainty,  of  the  nature  of 
the  accusation  against  him,  to  the  end 
that  he  may  prepare  his  defense  and 
plead  the  judgment  as  a  bar  to  any  sub- 
sequent prosecution  for  the  same  offense;' 
and  here,  I  think,  we  strike  the  fatal 
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point  in  this  indictment.    For,  after  care- 
ful and  serious  consideration,  such  as  a 
case  of  this  nature  requires,  I  am  unable 
to    see   how    defendant    could   plead    his 
present  conviction  under  this  indictment, 
and   a   judgment    thereon,   in   bar    of   a 
second  prosecution  for  the  same  offense. 
It  is  alleged  only  that  he  presented  to 
the   pension   agent   a.  claim   for   pension 
moneys  under  a  pension  certificate,  which 
was    procured    by    false    and    fraudulent 
proofs,  and  unlawful  and  fraudulent  de- 
vices.    The   fraud    should   have   been    by 
apt    allegation,    more    particularly    iden- 
tified; it  should  have  been  alleged  what 
the  proofs  and  devices  were,  and  wherein 
they  were  fraudulent,  and   it  is,  in  my 
judgment,    immaterial    when    the    proofs 
were    made    or    devices    resorted    to, — 
whether   at  the   time   of  presenting  the 
claim,  or  a  time  anterior,  and  when  made 
as   the  basis   for   obtaining   the   pension 
certificate.      If    the    fraudulent    devices 
had    consisted    of    an    act    done    when 
payment    was    demanded,    it    would,    I 
think,    be    clear    that    the    nature    of 
the    devices    of    particular    fraud    prac- 
ticed at  the  time  should  be  alleged;  and 
if  this  i3  so,  it  seems  also  essential  that 
they  should  be  alleged,  though  they  were, 
in  fact,  practiced  at  and  before  the  time 
of  obtaining  the   pension   certificate.    It 
was  stated  upon  the  argument  that  what 
is  alleged  in  the  indictment  in  regard  to 
fraud    in   obtaining   the    pension    certifi- 
cate, relates  to  the  evidence  of  the  of- 
fense, and  not  the  offense  itself;  but  it 
is  not  the  presentation  of  the  claim  for 
payment  which  makes  the  offense ;  it  is  the 
presentation   for   payment   of   a  false  or 
fraudulent  claim,  and  as  no  fraud  can  be 
committed  but  by  deceitful  practices,  the 
particular   deceitful    practices   by    wnich 
the  fraud   is  alleged  to  have  been  com- 
mitted, or  which  make  the  claim  fraud- 
ulent, should  be  to  such  extent  set  forth 
so  as  to  make  the  fraud  appear  upon  the 
face  of  the  indictment.    This  may  be  to 
a  certain  extent  alleging  the  evidence  of 
the  offense,   but  it  is  rather  the   state- 
ment of  essential  facts  which  constitute 
the  fraud,  and  therefore  make  the  pres- 
entation   for    payment    of    the    claim    a 
criminal  offense.     The  point  is  one  that 
cannot   be   made   clearer   by   elaboration. 
I  rest  my  judgment  upon  the  fact  that 
the  allegations  of  the  pleading  are  not 
sufficient,  within  the  rule  stated  by  the 
supreme  'court,  to  apprise  the  defendant 
with   that   certainty   which   the   law   re- 
quires  of   the   nature   of   the   accusation 
against  him,  to  the  end  that  he  may  pre- 
pare his  defense  and  plead  the  judgment 
as  a  bar  to  any  subsequent  prosecution 
for    the    same    offense."    An    indictment 
against  a  deputy  marshal  for  presenting 
a  false  claim,  etc.,  the  claim  consisting 
of  an  account  for  services  performsd  and 
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gayments  made  as  deputy  marshal,  was 
eld  not  to  be  repugnant  in  alleging  that 
the  claim  was  presented  to  the  marshal 
for  his  approval  and  also  alleging  that 
the  claim  was  in  favor  of  the  marshal,  in 
view  of  the  fact  that  the  claims  of  deputy 
marshals  are  presented  to  the  government 
for  allowance  through  the  marshal,  and  in 
tin  account  made  out  in  his  name  of 
which  the  verified  account  of  the  deputy 
for  his  services  forms  a  part,  and  that 
the  money  collected  on  this  account  is 
paid  in  the  first  instance  to  the  marshal, 
who  pays  the  deputy  his  share.  U.  S. 
V.  Strobach,  (M.  D.  Ala.  1883)  48  Fed. 
902.  An  indictment  alleging  that  the  de- 
fendant, claiming  to  be  a  deputy  marshal 
of  the  United  States,  presented  a  false 
claim  against  the  government  of  the 
United  States,  which  claim  was  an  ac- 
count **  purporting  to  have  been  for  serv- 
ices rendered  and  payments  made  by 
6aid  deputy  marshal "  in  a  certain  crim- 
inal proceeding  before  a  United  States 
commissioner,  was  held  to  contain  a  suffi- 
cient averment  that  the  services  were 
?erformed  and  payments  made  for  the 
-nited  States  and  by  the  defendant  as 
deputy  marshal.  U.  S.  r.  Strobach  (M. 
D.  Ala.  1883)  48  Fed.  902.  An  indict- 
ment charging  the  defendant  with  mak- 
ing a  false  affidavit  in  support  of  a  claim 
against  the  government  need  not  aver  that 
the  false  deposition  was  ever  used,  or  at- 
tempted to  be  used,  nor  that  the  false 
claim  had  been  presented  and  pending 
before  the  government  or  some  officer 
thereof.  U.  S.  v,  Rhodes,  (W.  D.  Mo. 
1887)  30  Fed.  431.  An  indictment  which 
charges  that  the  accused  did  **  unlaw- 
fully make  a  claim  against  the  govern- 
ment of  the  United  States  "  is  insufficient; 
it  should  charge  that  the  claim  was  made 
"for  payment  or  approval."  "The 
changes  in  the  punctuation  of  the  origi- 
nal statute  have  altered  the  meaning  of 
this  section,  and  the  phrase  '  for  payment 
or  approval '  is  a  part  of  both  the  first 
and  second  clauses  of  the  section."  U.  S. 
V.  Ambrose,  (S.  D.  Ohio  1880)  2  Fed.  764. 

.e.  Place  of  Crime 

An  indictment  for  making  a  false 
voucher  for  the  purpose  of  obtaining  pay- 
ment of  a  false  and  fraudulent  claim 
against  the  United  States  sufficiently  al- 
leged the  place  of  the  crime,  where  it 
charged  that  it  was  committed  at  a  cer- 
tain Indian  agency  named,  which  was 
alleged  to  have  been  within  the  state  and 
district  where  the  indictment  was  found. 
Bridgeman  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1906)   140  Fed.  577,  72  C.  C.  A.  145. 

f.  Intent 

An  indictment  which  charges  a  wilful 
attempt  by   defendant   to   obtain   money 


from  the  United  States  by  presenting  a 
false,  fictitious,  and  fraudulent  claim,  the 
false,  fictitious,  and  fraudulent  character 
of  which  was  known  to  him,  necessarily 
imports  an  intent  to  defraud  the  govern- 
ment, and  such  intent  need  not  be  specifi- 
cally alleged.  Bridgeman  v,  U.  S.,  (C.  C. 
A.  9th  Cir.  1905)  140  Fed.  677,  72  C.  C. 
A.  145. 

g.  Officer  to  Whom  Claim  Presented 

Upon  an  indictment  charging  the  de- 
fendant with  making,  as  clerk  of  a  United 
States  court,  false  claims  against  the 
government,  it  was  sufficient  to  charge  a 
presentation  to  the  "  first  auditor  of  the 
treasury  "  without  naming  the  person  who 
held  such  office.  U.  S.  r.  Ambrose,  (S. 
D.  Ohio  1880)  2  Fed.  764. 

An  indictment  for  the  offense  of  pre- 
senting a  false  claim  to  an  officer  in  the 
civil  service  need  not  expressly  allege 
that  tlie  person  to  whom  it  was  presented 
was  in  the  civil  service,  if  he  is  so  de- 
scribed that  it  conclusively  appears  that 
he  is  such  a  person.  U.  S.  v.  Ingraham, 
(C.  C.  R.  I.  1892)  49  Fed.  156  [affirmed 
Ingraham  v.  U.  S.,  (1804)  155  U.  S. 
434,  16  S.  Ct.  148,  39  U.  S.  (L.  ed.) 
2131,  holding  an  indictment  sufficient 
which  described  the  person  as  "the  third 
auditor  of  the  treasury  department  of  the 
United  States." 

An  indictment  under  this  section  which 
charges  that  the  defendant,  for  the  pur- 
pose of  obtaining  the  approval  of  a  cer- 
tain claim  against  the  United  States, 
did  use  a  certain  false  voucher,  described, 
which  contained  false  and  fictitious  state- 
ments, well  knowing  the  same  to  be  false 
and  fictitious,  charges  every  element  of 
the  offense  as  defined  in  the  statute,  and 
need  not  allege  to  whom  the  voucher  was 

Presented,    nor    the    manner   of    its    use. 
ridgeman  r.  U.  S.,    (C.  C.  A.  9th  Cir. 
1905)    140  Fed.  577,  72  C  C.  A.  145. 

In  U.  S.  f.  Franklin,  (S.  D.  N.  Y.  1909) 
174  Fed.  Ibl,  an  indictment  charged  that 
the  defendant  made  and  presented  to  a 
brigadier  general  in  the  army  and  superin- 
tendent of  the  United  States  Military 
Academy  at  West  Point,  for  approval  by 
the  said  officer  as  such  superintendent,  he 
being  then  and  there  authorized  as  such 
superintendent  to  approve  the  same,  a  cer- 
tain false  and  fictitious  claim  against  the 
War  Department  upon  an  account  for  pro- 
visions furnished  by  him  to  and  for  the 
cadet  mess  of  the  said  military  academy. 
A  demurrer  was  filed  upon  the  ground 
that  the  superintendent  of  the  military 
academy  was  not  such  an  officer  of  the 
United  States  with  authority  to  approve 
the  claim  as  was  contemplated  by  H.  S. 
sec.  5438;  because,  first,  he  had  no  au- 
thority of  public  law  to  approve  the  claim; 
and,  second,  because  his  approval  or  dis- 
approval could  in  no  wis^  affect  the 
Treasurer  of  the  United  States,  for  th« 
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reeaon  that  the  cadet  mess  of  the  military 
academy  is  no  part  of  the  government  of 
the  United  States,  or  of  any  department 
thereof,  within  the  meaning  of  R.  S.  sec. 
5438,  or  any  other  law  of  the  United 
States.  Overruling  said  demurrer,  the 
court  said :  "As  a  mere  allegation  of  fact, 
L  e.,  that  the  superintendent  had  au- 
thority to  approve  the  claim,  I  think  it 
is  not  demurrable.  Cochran  v.  U.  S., 
[1895]  157  U.  S.  286,  15  S.  Ct.  628,  39 
U.  S.  (L.  ed.)  704.  True,  it  is  an  alle- 
gation involving  the  existence  of  law;  but 
so  is  the  allegation  '  made  in  accordance 
with  the  provisions  of  section  5211.'  Had 
it  been  necessary  to  rely  upon  such  an 
allegation  in  sustaining  the  pleading  upon 
the  corpus  delicti,  I  should  think  other- 
wise; but  there  are  many  incidental  alle- 
gations, necessarily  stated  with  some  ad- 
mixture of  law.  Were  it  not  so, 
indictments  would  be  often  quite  inter- 
minable. Here  the  superintendent  is 
identified  as  being  an  ofiScer,  within  sec- 
tion 5438,  *  authorized  by  law  '  to  approve 
the  account.  That  aUegation  is  quite 
enough  to  identify  him  as  one  of  those 
included  imder  the  statute,  and  to  advise 
the  defendant  of  what  officer  they  intend. 
So  far  as  concerns  the  argument  that  he 
could  not  lyive  been  so  authorized  under 
the  statute,  it  does  not  convince  me. 
Whatever  the  legal  status  of  the  *  cadet 
mess,*  it  is  quite  clear  to  me  that  the 
United  States  had  power  to  give  to  the 
commanding  officer  of  the  cadets  the  right 
to  approve  or  disapprove  bills  presented 
to  them.  They  have  not  the  rights  of 
officers  in  the  service.  They  are  yet  in 
tutelage,  and  the  United  States  has  power 
to  protect  them  in  their  contracts,  by 
sequestrating  their  pay  and  protecting 
its  disbursement.  Whether  the  regula- 
tions in  fact  give  the  superintendent  that 
power  is  a  matter  which  will  come  up  on 
the  trial." 

In  U.  S.  v.  Wallace,  (E.  D.  S. 
C.  1889)  40  Fed.  144,  an  indictment 
for  making  and  using  false  receipts, 
vouchers,  accounts,  etc.,  for  the  purpose  of 
obtaining  payment  or  approval  of  a  false 
and  fraudulent  claim  against  the  United 
States,  there  was  no  person  named  to 
whom  the  claim  was  to  be  presented.  Sus- 
taining a  demurrer  because  of  this  omis- 
sion, the  court  said:  **It  is  further 
contended  that  the  name  of  no  person  or 
officer  in  the  service  of  the  United  States 
is  stated  in  the  count,  to  whom  this  claim 
was  to  be  presented.  Is  this  necessary? 
The  first  clause  forbids  the  making  or 
presenting  for  payment  or  approval  *  to 
or  by  any  person  or  officer  in  the  civil, 
military,  or  naval  service  of  the  United 
States '  any  claim  against  the  government 
of  the  United  States,  etc.,  which  is  known 
to  be  false,  fraudulent,  and  fictitious. 
The  second  clause  forbids  the  making  or 
using  of  any  false  bill,  account,  etc.,  for 


the  purpose  of  obtaining  the  payment  or 
approval  *  of  any  such  claim;'  that  is  to 
say,  any  claim  so  presented  or  to  be  pre- 
sented to  any  officer  in  the  civil,  military, 
and  naval  service  of  the  United  States, 
and  known  to  be  false,  fraudulent,  and 
fictitious.  This  being  so,  the  omission  to 
state  the  person  to  whom  the  claim  was, 
or  was  to  be,  presented  is  fatal.  The 
preparation  of  a  claim  against  the  govern- 
ment, however  false,  fraudulent,  and  ficti- 
tious the  claim  may  be,  is  not  a  crime. 
It  must  h^  prepared  for  the  purpose  of 
being  presented.  Not  only  so,  as  the  gov- 
ernment of  the  United  States  i-s  imper- 
sona],  acting  and  acted  upon  by  and 
through  its  agents,  such  claim  must  be 
presented  or  be  prepared  for  presentation 
to  an  agent  of  the  United  States,  and 
he  must  be  the  proper  agent.  The  pres- 
entation of  a  claim  for  munitions  of  war 
furnished  to  the  United  States  to  the 
postmaster  at  Charleston,  or  for  naval 
stores  to  the  internal  revenue  collector, 
or  for  carrying  the  mailA  to  the  district 
attorney,  however  fictitious,  false,  and 
fraudulent  either  of  them  may  be,  would 
not  violate  this  section.  To  ccMnplete 
the  offense,  therefore,  it  must  be  proved 
that  the  false  vouchers,  etc.,  were  pre- 
pared for  the  purpose  of  presenting  the 
false  claim  for  payment  or  approval  to 
or  by  any  person  or  officer  in  the  service 
of  the  United  States  authorized  to  ap- 
prove, audit,  or  pay  the  same;  and  if  this 
IS  to  be  proved,  it  must  be  alleged.  U.  6. 
t\  Reichert,  [O.  C.  Cal.  1887]  32  Fed.  142." 
In  an  indictment  charging  that  the  de- 
fendant as  deputy  marshal  presented  a 
false  account  to  an  officer  in  the  civil 
service,  who  was  described  as  "then  late 
marshal  of  the  United  States,  he  being 
then  and  there  an  officer  in  the  civil  serv- 
ice of  the  United  States,'*  there  was  held 
to  be  no  repugnancy,  since  a  marshal 
whose  term  has  expired  is  still  an  officer 
for  the  purpose  of  executing  precepts  in 
his  hands  and  for  receiving  and  passing 
upon  the  accounts  for  his  deputies.  U.  S. 
V.  Strobach,  (M.  D.  Ala.  1883)  48  Fed. 
902. 

h.     Authority  of  Officer 

The  absence  of  any  averment  of  author- 
ity in  the  officer  to  allow  and  approve 
the  claim  which  was  to  be  presented  to 
him  is  a  fatal  defect.  U.  S.  i?.  Reichert, 
(C.  C.  Cal.  1887)    32  Fed.  142. 

i.  Description    of  False  Affidavit 

In  an  indictment  for  presenting  a  false 
affidavit  knowing  the  same  to  contain  a 
fraudulent  or  fictitious  statement,  the 
affidavit  should  be  so  fully  described  that 
the  accused  may  be  able  to  identify  the 
particular  affidavit  intended  by  the  grand 
jury,  but  a  more  minute  description 
thereof  is  unnecessary.  U.  S.  v.  Ingra- 
ham,    (C.   C.   R.   I.    1892)    49   Fed.    156 
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[affirmed  Ingiraham  r.  U.  S.,  (1894)  165 
U.  S.  434,  15  S.  Ct.  148,  39  U.  S.  (L.  ed.) 
213],  holding  that  a  description  by  data 
of  the  jurat,  and  name  of  the  person  tak- 
ing the  same,  and  also  by  a  recital  of  the 
alleged  false  statement  contained  in  the 
affidavit,  was  sufficient  without  alleging 
further  that  the  officer  administering  the 
oath  was  authorized  to  do  so. 


j.  Falsity  of  Claim 

A  count  in  an  indictment  under  this 
section,  charging  the  use  of  a  false 
voucher  for  the  purpose  of  obtaining  the 
approval  of  a  claim  against  the  United 
States,  is  not  bad  because  it  does  not  aver 
in  express  words  th  it  the  claim  itself 
was  false  and  fraudulent,  where  it  shows 
that  the  voucher  is  the  same  described  in 
a  preceding  count  as  constituting  the 
claim,  it  being  there  alleged  to  have  been 
false  and  fraudulent  to  defendant's  knowl- 
edge. Bridgeman  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1905)   140  Fed.  677,  72  €.  C.  A.  146. 

An  indictment,  under  this  section,  for 
presenting  a  false  claim  against  the 
United  States,  which  charges  that  defend- 
ant, as  Indian  agent,  transmitted  to  the 
commissioner  of  Indian  affairs,  with  his 
accounts,  a  false  voucher  purporting  to 
be  a  receipt  for  money  paid  out  by  him, 
knowing  that  the  same  was  false  and 
fictitious,  in  that  he  had  not  paid  such 
money,  sufficiently  alleges  wherein  the 
claim  was  false  to  apprise  the  defendant 
of  what  he  is  requirea  to  meet.  Bridge- 
man  V,  U.  6.,  (C.  C.  A.  9th  Cir.  1905) 
140  Fed.  577,  72  C.  C.  A.  145. 


k.  Scienter 

An  indictment  is  defective  which  does 
not  state  that  the  accused  knew  that  the 
claim  was  false,  fictitious,  and  fraudulent. 
U.  S.  V,  Reichert,  (C.  C.  Cal.  1887)  32 
Fed.  142. 

2.  For  Conspiracy 

Indictment'  for  conspiracy  to  violate 
this  section,  see  also  notes  to  sec.  37, 
infra,  p.  536.  In  a  prosecution  for  con- 
spiracy to  defraud,  the  indictment  must 
allege  the  means  or  details  by  which  the 
conspiracy  charged  was  to  be  made  effec- 
tive. U.  S.  V.  Greene,  (E.  D.  Ga.  1902) 
115  Fed.  343. 

Under  R.  S.  sec.  5440,  embodied  in 
sec.  37,  if^ra,  p.  534,  a  conspiracy  is 
not  of  itself  an  indictable  offense,  unless 
the  conspiracy  be  followed  by  some  act 
in  furtherance  of  it, —  that  is,  to  effect 
its  object.  That  section  qualifies  the  pro- 
visions of  this  (5436),  and  an  indictment 
under  this  section,  charging  a  conspiracy 
to  defraud  the  United  States,  should  al- 
lege an  overt  act.  U.  S.  t*.  Reichert,  (C. 
C.  Cal.  1887)  32  Fed.  142. 


VI.  Tbial 

1.  Challenges 

Upon  the  trial  of  an  indictment  charg- 
ing offenses  under  sections  5438  and  R. 
S.  4746  (in  Pensions),  as  the  offenses 
charged  are  not  felonies,  the  defendant  is 
entitled  to  only  three  challenges.  See 
Judicial  Code,  sec.  287  in  Judiciary,  vol. 
5,  p.  1078.  U.  S.  f.  Daubner,  (E.  D.  Wia. 
1883)  17  Fed.  798. 

2.  Evidence  and  Variance 
a.  Evidence 

Purchase  or  pledge. —  In  BoUand  r.  U. 
S.,  (C.  C.  A.  4th  Cir.  1916)  238  Fed.  529, 
161  C.   C.  A.  465,  where  defendant  was 
convicted  on  an  indictment  charging  that 
he  knowingly  received  in  pledge  an  auto- 
matic pistol,  the  property  of  the  United 
States,  the  government  proved  that   the 
pistol  was  issued  by   the  quartermaster 
sergeant  to  one  Cartlidge,  a  member  of 
the  United  States  army,  and  was  found  in 
the  grocery  store  of  the  defendant,  which 
was    near    the    government    reservation 
where    the    soldier's    company    was    sta- 
tioned;  and  a  witness  testified  that  the 
defendant  confessed  to  receiving  the  pistol 
in   pledge  from  a  soldier.     It  was   held 
that  the  court  properly  deni^  a  motion 
of  defendant  for  the  direction  of  a  ver- 
dict   of    acquittal    at    the    close    of    the 
government's    evidence,    based    upon    the 
contention  that -the  corpus  delicti  of  the 
crime   had  not  been   established   by   evi- 
dence  independent   of   the   confession    of 
the  accused,    since    the    evidence    above 
stated  tended  to  corroborate  the  confes- 
sion, and  was  such  as  to  warrant  the  jury 
in  inferring  that  the  defendant  knew  that 
Cartlidge  was  a  soldier,  and  ateo  that  the 
pistol  was  government  property. 

In  Bolland  v.  U.  S.,  (C.  C.  A.  4th  dr. 
1916)  238  Fed.  529,  151  C.  C.  A.  465,  affirm- 
ing conviction  of  a  defendant  charged  with 
receiving  from  a  soldier  a  pistol,  the 
property  of  the  United  States,  the  fact 
that  the  pistol  was.  found  in  the  possession 
.of  the  defendant,  who  was  not  a  soldier 
or  officer  of  the  United  States,  was  held 
to  be  presumptive  evidence  that  the  same 
had  been  pledged  to  the  defendant,  in 
view  of  the  presumption  expressly  created 
by  the  terms  of  R.  to.  sec.   1242  in  War 

E^PABTMENT  AND  MhJTABT  ESTABLISH- 
MENT and  of  R.  S.  sec.  3748  in  I^ublic 
Pboferty,  Buildings,  and  Gboundb. 

In  Bolland  r.  U.  S.  cited  in  the  last 
preceding  paragraph  it  was  held  that 
the  trial  court  properly  excluded  testi- 
mony offered  by  the  defendant  to 
show  that  the  value  of  the  pistol 
was  charged  to  the  soldier  by  the 
government  after  its  loss  was  dlaoovered, 
for  this  was  only  in  the  nature  of  a  peu" 
alty  upon  the  soldier  for  his  failure  to 
observe  the  rules  and  regulations,  and 
oould  not  have  the  effeot  of  i^esting  the 
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title  in  him^  nor  reliwe  the  party  who 
knowingly  reeeiTed  it  in  pledge  from  the 
penalty  imposed  by  the  statute.  The  fact 
that  the  title  to  the  pistol  was  in  the 
govemmeflt  at  the  time  the  same  was 
pledged  makes  the  ofTense  complete  under 
the  statute^  and  to  show  that  the  value 
oi  the  pistol  had  been  charged  to  the 
soldier  by  the  government  could  not  in 
any  'wise  affect  the  guilt  or  innocence  ai 
the  defendant. 

Other  offenses, —  Since  in  a  prosecution 
for  knowingly  purchasing  clothing  from 
certain  marines  in  the  government  service, 
in  alleged  violation  of  this  section,  the 
government  is  required  to  prove  guilty 
knowledge;  evidence  of  the  commission  of 
other  similar  offenses  by  the  accused  than 
those  charged  in  the  indictment  is  ad- 
missible. Lobosco  V.  U.  S.,  (€.  C.  A.  2d 
Cir.  1911)  183  Fed.  742,  106  C  C.  A. 
476. 

False  cUinL — On  the  trial  of  a  defend- 
ant charged  with  having,  as  Indian  agent, 
made  and  presented  a  false  claim  and 
voucher  against  the  United  States,  know- 
ing the  same  to  be  false  and  fictitious, 
testimony  that  it  was  a  custom  or  prac- 
tice of  other  Indian  agents  to  sign  and 
forward  their  accounts  and  vouchers  as 
the  same  were  prepared  by  the  clerks, 
without  reading  them,  was  held  to  be 
irrelevant,  and  properly  excluded.  Bridge- 
man  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1906) 
140  Fed.  677,  72  C.  0.  A.  145. 

Oood  character, —  Where  a  person  is 
prosecuted,  under  this  section,  on  a 
charge  of  making  a  false  deposition  in 
aid  of  a  fraudulent  pension  claim,  testi- 
mony to  show  the  defendant's  reputation 
for  truth  and  veracity  is  admissible 
whether  the  defendant  himself  testifies  or 
not;  and  such  evidence  of  good  character 
niay  be  regarded  by  the  jury  as  generat- 
ing a  reasonable  doubt  of  the  defendant's 


guilt,  even  where  the  rest  of  the  evidence 
does  not  create  such  reasonable  doubt. 
Edgington  i\  U.  S.,  (1896)  164  U.  S. 
361,  17  6.  Ct  72,  41  U.  8.  (L.  ed.)  467. 

b.  Variance 

An  allegation  in  an  indictment  for 
making  and  presenting  a  false  claim 
against  the  United  S^Ltes  of  the  date 
when  the  same  was  made  and  presented 
is  not  an  essential  part  of  the  description 
of  the  offense,  and  the  fact  that  the 
paper  introduced  in  support  of  the  charge 
bears  a  different  date  does  not  constitute 
a  fatal  variance.  Bridgeman  v.  U.  S., 
(a  C.  A.  9th  Cir.  1905)  140  Fed.  577,  72 
C.  C.  A.  146.  In  U.  S.  v.  Bowen,  ( 1877 ) 
3  McArthur  (D.  C.)  64  where  the  defend- 
ant was  indicted  for  prosecuting  a  false 
claim  for  the  back  pay  and  bounty  of  a 
deceased  soldier  named  "  Major  Dabney  " 
who  served  under  the  name  of  ''George 
Owen,"  proof  that  the  claimant  was  a 
George  Owen  who  served  as  Major  Dabney 
was  held  to  be  an. immaterial  variance. 

VII.  Punishment 

Making  and  using  f  alte  pension  voucher. 
—While  R.  S.  sec.  4746  (in  Pensions) 
expressly  covers  the  offenee  ol  making,  or 
aiding  or  assisting  to  make,  any  false 
voucher  concerning  a  claim  for  pension,  it 
does  not  cover  the  offense  of  using  such  a 
voucher,  which  comes  within  the  terms  of 
section  5438,  and  where,  as  is  permissible, 
an  indictment  charges  defendant  with 
having  made  and  used  such  a  false 
voucher,  it  is  sustainable  under  the  latter 
section,  and,  upon  a  general  verdict  of 
guilty,  which  is  presumed  to  find  true 
everything  alleged,  the  punishment  pre- 
scribed by  the  latter  section  may  be  im- 
posed. Pooler  V.  U.  S.,  (C.  C.  A.  Ist  Cir. 
1904)   127  Fed.  509,  62  0.  0.  A.  307. 


Sec.  36.  [Embezzling  arms,  stores,  etc.]  Whoever  shall  steal,  embezzle, 
or  knowingly  apply  to  his  own  use,  or  unlawfully  sell,  convey,  or  dispose 
of,  any  ordnance,  arms,  ammunition,  clothing,  subsistence,  stores,  money,  or 
other  property  of  the  United  States,  furnished  or  to  be  used  for  the  mili- 
tary or  naval  service,  shall  be  punished  as  prescribed  in  the  preceding 
section.    [35  Stat  L.  1096,] 

This  section  was  drawn,  without  material  change,  from  R.  S.  sec.  6439  (Act  of  March 
2,  1863,  ch.  67,  12  Stat.  L.  696,  698)  which  was  repealed  by  sec.  341,  infra,  this  title, 
and  which  read  as  follows: 

"Sec.  5439.  Every  person  who  steals  or  embeszles,  or  knowingly  applies  to  his  own 
use,  or  who  unlawfully  sells,  conveys,  or  disposes  of,  any  ordnance,  arms,  ammunition, 
clothing,  subsistence  stores,  money,  or  other  property  of  the  United  States,  furnished  or 
to  be  used  for  the  military  or  naval  service,  shall  be  punished  as  prescribed  in  the  pre- 
ceding section." 

ice  of  the  United  States.    U.  S.  f?.  Mur- 
phy,  (S.  D.  Ohio  1881)   9  Fed.  26. 

Obtaining  subsistence  and  transporta- 
tion for  enlistment. —  In  U.  S.  v.  Boich- 
anan,  (N.  D.  Cal.  1917)  238  Fed.  877,  the 
defendant  was  charged  in  the  in^ctment 


Clothing  issued  to  an  inmate  of  the  Na- 
tional Military  Home  at  Dayton,  Ohio,  is 
not  within  the  statute.  The  government 
of  these  military  homes  is  not  a  part  of 
the  military  establishment,  and  such 
Clothing  is  not  nsed  in  the  military  serv- 
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with  the  offense  of  applying  to  his  own  uae 
certain  subsistence  and  supplies  furnished 
and  to  be  used  for  military  service,  the 
facts  alleged  being  that  he  had  declared 
upon  an  application  blank  furnished  him 
by  a  recruiting  officer  that  he  had  never 
applied  for  enlistment  before,  and  thereby 
obtained  board  and  lodging,  and  trans- 
portation for  the  purpose  of  enlistment, 
but  was  rejected  because  he  had  been  dis- 
honorably discharged  from  the  army,  and 
well  knew  that  he  was  not  eligible  for  re- 
enlistment.  Sustaining  a  demurrer  to 
the  indictment  the  court  said:  "The 
specific  charge  here  is  that  defendant  ap- 
plied to  his  own  use  the  subsistence  and 
tran^ortation  furnished  him  by  the  re- 
cruiting officer.  This  is  based  on  the  as- 
sumption that  it  is  a  violation  of  this 
section  to  deceive  the  recruiting  officer 
as  to  the  eligibility  of  the  appellant  for 
enlistment.  Passing  over  the  probability 
that  this  provision  of  the  statute,  *  who 
shall  apply  to  his  own  use,'  is  applicable 
only  to  such  persons  as  are  entrusted  by 
the  military  authorities  with  the  disposi- 
tion of  the  property  furnished  for  mili- 
tary purposes,  it  does  not  seem  to  me  that 
the  section  applies  to  one  who  has  used 
the  property  for  the  very  purpose  for 
which  it  was  given  him;  that  is  to  say, 
who  has  used  for  the  purpose  of  subsis- 
tence the  property  given  him  for  sub- 
sistence, and  has  used  for  transportation 
to  a  designated  place  the  property  given 
him  to  be  used  for  transportation  to  that 
place.  If  upon  his  arrival  at  the  desig- 
nated place  he  refuses  to  enlist,  or  for 
any  reason  is  not  eligible  for  enlistment, 
there  probably  should  be  some  penalty 
provided  for  such  refusal,  or  for  failing 
to  discloee  the  fact  of  his  ineligibility,  or 


for  deceiving  the  recniiting  officer  by  false 
statements  as  to  his  eligibility;  but  such 
penalty  is  not  included  in  the  section 
under  discussion.  It  would  be  quite  a 
stretch  of  language  to  say  that  one  who 
applied  property  to  the  very  purpose  for 
which  it  was  given  him  did  so  in  viola- 
tion of  this  section.  If,  for  instance,  the 
property  were  given  him  to  pay  his 
transportation  to  San  Francisco,  and  he 
used  it  to  pay  transportation  to  Los 
Angeles,  there  mi^ht  be  some  reason  for 
saying  that  he  '  applied  the  property  to 
his  own  use.'  But  where,  as  here,  the 
property  was  applied  to  the  very  pVirposes 
for  which  the  defendant  received  it,  it 
does  not  seem  to  me  that  such  application 
is  a  violation  of  the  section  simply  be- 
cause, having  so  applied  it,  he  refuses  or 
is  unable  to  carry  out  the  contract  upon 
which  it  was  received.  The  offense,  if 
any,  would  be  the  ordinary  one  found  in 
state  statutes  and  described  as  obtain- 
ing money  by  false  pretenses.  But  this 
section  does  not  describe  any  such  offense, 
and  the  facts  set  forth  in  the  indictment 
do  not  in  my  opinion  constitute  any 
offense  denounced  therein." 

An  indictment  for  embezslement  of  cer- 
tain money  by  an  employee  of  the  govern- 
ment should  allege  that  the  money  em- 
bezzled came  into  his  possession  by  virtue 
of  such  employment;  or  if  the  averment 
that  he  was  an  employee  be  regarded  as 
mere  descriptio  personse,  "  then  the  prop- 
erty embezzled  should  be  identified  with 
particularity,  the  general  rule  in  the  ab- 
sence of  a  statute  being  that  an  averment 
of  the  embezzlement  of  a  certain  amount 
in  dollars  and  cents  is  insufficient."  Moore 
V.  U.  S.,  (1895)  160  U.  S.  268,  16  S.  Ct. 
294,  40  U.  S.   (L.  ed.)   422. 


Sec.  37.  [Conspiracy  to  commit  offense  against  the  United  States ;  all 
parties  liable  for  acts  of  one.]  If  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United  States,  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose,  and  one  or  more  of  such  parties 
do  any  act  to  effect  the  object  of  the  conspiracy,  each  of  the  parties  to  such 
conspiracy  shall  be  fined  not  more  than  ten  thousand  dollars,  or  imprisoned 
not  more  than  two  years,  or  both.    [35  Stat  L.  1096,] 

This  section  was  drawn,  vith  but  little  change,  from  R.  S.  sec.  5440  ( Act  of  March 
2,  1867,  ch.  169,  14  Stat.  L.  484),  as  amended  by  an  Act  of  May  17,  1879,  ch.  8,  21 
Stat.  L.  4,  which  was  repealed  by  section  341,  tn/ra,  this  title,  and  which  as  so  amended 
was  as  follows: 

"  Sec.  5440.  If  two  or  more  persons  conspire  either  to  commit  any  oflfense  against 
the  United  States  or  to  defraud  the  United  •States  in  any  manner  or  for  any  purpose, 
and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the  conspiracy  all  the 
parties  to  such  conspiracy  shall  be  liable  to  a  penalty  of  not  more  than  ten  thousand 
dollars,  or  to  imprisonment  for  not  more  than  two  years  or  to  both  fine  and  imprison- 
ment in  the  discretion  of  the  court." 

"(Section  37  first  appears  as  §  30  of  'An  Act  to  amend  existing  laws  relating  to 
Internal  Revenue,  and  for  other  purposes,'  enacted  on  March  2,  1867,  14  Stat.  L.  471, 
and,  except  for  an  omitted  not  relevant  provision,  the  section  has  continued^  from  that 
lime  to  this,  in  almost  preciHcly  its  present  form.  It  was  carried  into  the  revision  of  the 
United  States  Statutes  of  187*3-4  as  §  544Q  of  Chapter  5,  the  title  of  which  is  *  Crimes 
against  the  Operations  of  the  Government,'  while  another  chapter,  Chapter  7  of  the 
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MTifion,  deals  with  '  Crimes  kgaipat  the  Elective  Franchise  and  Civil  Rights  ol  Citi- 
XBDi.'  Fortj-two  years  after  its  first  enactment  the  section  waa  carried  into  the  Crimi- 
Bd  Code  (in  force  on  and  after  Januarj'  1st,  1910)  where  it  now  appears  as  (  37, 
ipiin  in  a  chapter,  now  Chapter  4,  devoted  to  '  Offenses  against  the  Operations  of  the 
Government.'while  Chapter  3  of  the  Code  deals  with  '(Menses  againat  the  Elective 
Franchise  and  Civil  Rights  of  Citizens.'  The  section  has  been  widely  applied  in  the 
proaecution  of  frauds  upon  the  revenue,  in  land  cases  and  to  other  operations  of  the 
government."    U.  S.  l".  Gradwell,  (1917)  243  U.  S.  478,  37  S.  Ct.  407,  61  U.  3.  (L.  ed.) 
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r.  Violation  d  public  land  '.KWi, 


536 


7  FED.  STAT.  ANN.  (2d  Ed.) 


t.  CknporatioDB       contributing 
money  for    politi<»l    deo- 
tionSy  578 
t.  Lottery  traffic,  578 
S.  For  conspiracy  to  defraud,  578 

a.  Certainty  and  particularity, 

578 

b.  Defrauding  of  customs  duties, 

580 
e.  Defrauding  of  internal  rev- 
enue, 582 

d.  Defrauding  of  public  lands, 

584 

e.  Fraud  on  steamboat  inspec- 

tion laws,  589 

f.  False  claim,  589 

g.  False  census  roll,  589 

h.  Fraud   in    public    contracts, 

589 
L  Influencing  official   conduct, 

591 
].  Corruptly  administering  act 

of  Congress,  591 
IX.  Evidence,  591 

1.  Burden  of  proof  and  presumptions, 

591 

2.  Admissibility  and  competency,  in 

general,  591 
8.  Knowledge,  motive,  or  intent,  593 

a.  In  general,  593 

b.  Other  offenses,  594 

4.  Circumstantial  evidence,  595 

5.  Variance,  595 

6.  Acts  and  declarations  of  co-con- 

spirators, 596 

7.  Letters    between    co-conspirators, 

598 

8.  Overt  acts,  598 

9.  Testimony  of  accomplices,  598 
10.  Weight  and  sufficiency,  598 

X.  Trial,  acquittal  or  conviction,  and  pun- 
islunent,  601 

1.  Questions  for  jury,  601 

2.  Plea  of  guilty  by  one  conspirator 

in  presence  of  jury,  601 
8.  Instructions,  601 

4.  Verdict,  601 

5.  Acquittal  of  some  defendants,  601 

6.  Effect  of  acquittal  as  bar,  602 

7.  Change  in  law  before  judgment, 

602 

8.  Sentence  and  imprisonment,  602 

I.  CoNSPiRAcr,  IN  General 
1.  Definition  and  Nature  of  Conspiracy 

See  article  Conspiracy,  5  R.  C.  L.  1060 
et  aeq. 

"A  conspiracy  is  sufficiently  described  as 
a  combination  of  t?wo  or  more  persons,  by 
concerted  action,  to  accomplish  a  criminal 
or  unlawful  purpose,  or  some  purpose  not 
in  itself  criminal  or  unlawful,  by  criminal 
or  unlawful  means.'*  Pettibone  v,  U.  S., 
(1893)  148  U.  S.  197,  13  S.  a.  642,  37 
U.  S.  (L.  ed.)  419.  per  Mr.  Chief  Justice 
Ftdler. 

"The  word  'conspire'  in  section  5440 
means  all  that  the  other  three  correspond- 
ing synonyms, '  agreement,  combination,  or 


conspiracy,'  mean  in  section  5438  " —  the 
latt^  now  embodied  in  section  35,  supra, 
p.  623.  U.  S.  V.  Patterson,  (C.  C.  Mass. 
1893)  56  Fed.  605,  per  Putnam,  J. 

A  conspiracy  consists  of  a  combination 
betrween  two  or  more  persons  to  do  a  crim- 
inal or  unlawful  act,  or  a  lawful  act  by 
criminal  or  unlawful  means,  including, 
as  an  essential  element,  a  corrupt  motive. 
U.  S.  V.  Moore,  (C.  C.  Ore.  1909)  173  Fed. 
122. 

**  It  is  not  necessary  that  the  conspira- 
tors should  meet  together  in  order  to 
constitute  the  unlawful  combination.  If 
they  have  a  mutual  understanding,  and 
act  through  one  or  more  individuals,  as  a 
consequence  of  such  mutual  understand- 
ing, the  conspiracy  may  be  complete.  .  .  . 
It  is,  indeed,  not  necessary  that  all  the 
conspirators  should  be  acquainted  even 
with  each  other.  If  they  conspire  to  ac- 
complish the  illegal  purpose  through  one 
common  acquaintance  or  go-betwe^i,  the 
conspiracv  may  be  complete."  U.  S.  v, 
Lancaster,  (W.  D.  Ga.  1891)  44  Fed.  896, 
per  Speer,  J.,  charging  a  jury. 

If  there  was  a  common  criminal  under- 
standing entered  into,  and  a  series  of  acta 
was  done  in  pursuance  of  that  one  agree- 
ment, there  is  but  one  offense.  U.  S.  v. 
Howell,  (W.  D.  Mo.  1892)  66  Fed.  21. 

2.  Construction  and  Application  of  Sec- 
tion, in  General 

This  section  must  be  strictly  construed. 
U.  S.  17.  Robbins,  (D.  0.  Utah  1907)  157 
Fed.  999. 

This  section  applies  with  equal  force 
to  rights  of  the  United  States  created 
subsequent  to  its  passage,  as  well  as  those 
previouslv  existing.  Curlcy  t.  U.  S.,  (C. 
C.  A.  Ist  Cir.  1904)  130  Fed.  1,  64  C.  C.  A. 
369,  affirming  (C.  C.  Mass.  1903)  122 
Fed.  738. 

The  elements  of  a  criminal  conspiracy 
under  this  section  are:  (1)  An  object 
to  be  accomplished,  which  must  be  either 
the  commission  of  an  offense  against  the 
United  States  or  to  defraud  the  United 
States;  (2)  a  plan  or  scheme  embodying 
means  to  accomplish  the  object;  (3)  an 
agreement  or  understanding  between  two 
or  more  persons  whereby  they  become  defi- 
nitely committed  to  co-operate  for  the  ac- 
complishment of  the  object  by  the  means 
embodied  in  the  scheme,  or  by  any  eff'ec- 
tual  means;  and  (4)  an  overt  act  by  one 
or  more  of  the  conspirators  to  effect  the 
object  of  the  conspiracy.  U.  S.  v,  Mun- 
day,  (W.  D.  Wash.  1911)   186  Fed.  375. 

Tlie  offense  defined  by  this  section  is  a 
continuing  one  so  long  as  it  is  in  process 
of  execution,  as  manifested  by  overt  acts 
in  pursuance  thereof.  U.  S.  t?.  Brace, 
(N.  D.  Cal.  1907)   149  Fed.  874. 

The  identity  of  a  conspiracy  is  not  de- 
stroyed by  the  connection  at  a  subsequent 
period  of  new  or  additional  parties.    U.  S. 
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p.  Nunnemacher,   (1876)   7  Biss.  Ill,  27 
Fed.  Cas.  No.  15,902. 

Any  one  who,  after  a  conspiracy  is 
farmed  and  who  knows  of  its  existence, 
joins  therein,  becomes  as  much  a  party 
thereto,  from  that  time,  as  if  he  had  orig- 
inally conspired.  U.  S.  c.  Cassidy,  (N.  D. 
Cal.  1895)  67  Fed.  698;  U.  S.  V.  Barrett, 
(C.  C.  S.  C.  1894)  65  Fed.  62;  U.  S.  v. 
Howell,  (W.  D.  Mo.  1892)  66  Fed.  21; 
U.  a  V.  Saeia,  (D.  C.  N.  J.  1880)  2  Fed. 
754. 

If  a  person  join  an  association  ( in  this 
case  the  Ku  Klux  Klan)  in  ignorance  of 
its  illegal  purposes,  he  would  be  guilty 
as  a  conspirator  if,  after  he  became  a 
member,  he  had  reason  to  know  that  the 
trae  object  of  the  conspiracy  was  illegal 
and  still  remained  a  member.  U.  8.  v, 
Mitchell,  (1871)  1  Hughes  439,  2  Fed. 
Caa.  No.  15,790. 

A  conspiracy  cannot  exist  without  a 
gailty  intent  being  then  present  in  the 
minds  of  the  conspirators;  but  this  does 
not  mean  that  they  must  know  that  they 
are  yiolating  the  statutes  of  the  United 
States.    U.  8.  v,  Newton,  (S.  D.  la.  1892) 

52  Fed.  275. 

* 

3.  An  Infamous  Crime 

Misdemeanor,  see  infra,  this  note,  11, 
6,  Doctrine  of  merger ,  p.  540. 

The  offense  defined  by  this  section  is 
an  infamous  crime,  and  persons  cannot 
be  held  to  answer  otherwise  than  on  the 
presentment  or  indictment  of  a  grand 
jury.  The  test  is  whether  the  crime  is 
one  for  which  the  statute  authorizes  the 
court  to  award  an  infamous  punishment, 
not  whether  the  punishment  ultimately 
awarded  is  an  infamous  one.  Mackin  v. 
U.  S.,  (1886)  117  U.  S.  348,  6  8.  Ct.  777, 
29  U.  S.  (L.  ed.)  909;  U.  8.  v.  Wells, 
(D.  C.  Idaho  1908)  163  Fed.  313.  The 
contrary  had  been  held  in  the  case  of 
U.  S.  V.  Burgess,  (E.  D.  Mo.  1882)  9  Fed. 


II.  OONSFESACT  TO  OOICKIT  OfTENSB 

1.  In  General 

See  article  Conspiracy,  5  R.  C,  L.  1072. 

As  to  the  words  in  this  section,  "con- 
spire ...  to  commit  any  offense 
against  the  United  States,"  Mr.  Justice 
Holmes  said:  "We  think  it  plain  that 
they  mean  to  adopt  the  common  law  as 
to  conspiracy,  and  that  *  commit "  means 
no  more  than  being  about.'*  U.  8.  v, 
Holte,  (1916)  236  U.  S.  140,  36  8.  Ct. 
27L,  59  U.  S.  (L.  ed.)  504,  L.  R.  A.  1915D 
281. 

A  defendant  may  be  prosecuted  un- 
der this  section  for  a  conspiracy  to  vio- 
late a  criminal  or  penal  statute  of  the 
United  States,  notwithstanding  the  fact 
that  the  punishment  prescribed  for  the 
offense  created  by  such  statute  is  less  than 
that  prescribed  for  conspiracy;   the  con- 


spiracy in  itself  being  a  distinct  and  sub- 
stantive offense.  U.  8.  v.  Stevenson, 
(1909)  215  U.  S.  200,  30  S.  Ct.  37,  54 
U.  S.  (L.  ed.)  157;  Thomas  f.  U.  S.,  (C. 
C.  A.  8th  Cir.  1907)   156  Fed.  897,  84  C. 

C.  A.  477,  17  L.  R.  A.  (N.  S.)  720. 
Number  of  prosecutions. —  There  can  be 

but  one  prosecution  for  conspiracy  in  vio- 
lation of  this  section,  regardless  of  the 
number  of  overt  acts  committed  in  pursu- 
ance thereof.  U.  S.  i;.  Brace,  (N.  D.  Cal. 
1907)   149  Fed.  874. 

Where  the  accused  and  others  con- 
spired to  further  a  scheme  to  defraud 
through  the  post  office  department,  it 
was  hel^  that  each  overt  act  of  mail- 
ing a  letter  pursuant  to  such  scheme 
or  withdrawing  a  letter  from  the  post 
office  warranted  a  charge  of  conspiracy  to 
commit  such  offense,  so  that  an  indict- 
ment therefor  would  not  shield  from  a 
subsequent  indictment  for  another  con- 
spiracy of  the  same  person  to  commit  an- 
other and  additional  offense,  though  of 
the  same  kind.  Francis  v,  XJ,  S.,  (C.  C. 
A.  3d  Cir.  1907)  162  Fed.  156,  81  C.  C. 
A.  407. 

Conspiracy  is  when  two  or  more  per- 
sons agree  together  to  do  an  unlawful 
act,  or  to  do  sojne  lawful  act  in  an  un- 
lawful way,  and  some  act  is  done  to  carry 
out  this  agreement.     U.  8.  v.  Wooten,  (E. 

D.  8.  C.  1887)  29  Fed.  702;  U.  S.  v,  Wat- 
son, (N.  D.  Mich.  1883)  17  Fed.  145;  U. 
S.  V.  Wrape,  (1879)  4  Cine.  L.  Bui.  433, 
28  Fed.  Cas.  No.  16,767;  U.  8.  v.  Hamil- 
ton, (1876)  1  CJinc.  L.  Bui.  27,  26  *Fed. 
Cas.  No.  15,^8.  And  an  indictment  will 
lie  for  the  conspiracy  if  the  persons  have 
never  been  called  in  question  for  the  act 
they  are  charged  with  having  conspired 
to  commit.  U.  S.  v.  De  Grieff,  (1879) 
16  Blatchf.  20,  25  Fed.  Cas.  No.  14,936. 

2.  "Offense  Agwinst  the  United  States" 

Violation  of  District  of  Columbia  Code, 
see  infra,  II,  7 -a,  this  note,  at  p.  541. 

"A  conspiracy  under  section  6440  [em- 
bodied in  the  text  section]  to  commit  an 
offense  against  the  United  States  presup- 
poses that  a  statutory  crime  was  intended 
by  the  conspirators.  .  .  .  Since  tliere 
are  no  common-law  offenses  against  tho 
.United  States,  the  offense  mentioned  in 
section  6440  must  be  statutory."  U.  S. 
f.  Haas,  (S.  D.  N.  Y.  1908)  163  Fed.  908. 

One  cannot  be  held  for  conspiracy  to  do 
an  act  which  is  not  a  crime.  Woo  Wai 
V.  U.  S.,  (C.  C.  A.  9th  Cir.  1915)  223 
Fed.  412,  137  C.  C.  A.  604. 

The  phrase  "  offenses  against  the  United 
States,^'  as  used  in  this  section,  has  the 
same  meaning  as  the  words,  "  offenses 
against  the  laws  of  the  United  States,"  in 
the  original  Act  of  March  2,  1867,  14  Stat. 
L.  484,  ch.  169,  the  change  being  merely 
one  of  phraseology  made  oy  the  revision 
commission,  and  such  section  denounces 
conspiracies  to  commit  offenses  created  by 
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any  of  the  statutes  of  the  United  States. 
Thomas  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1907) 
156  Fed.  897,  84  C.  C.  A.  477,  17  L.  R.  A, 
(N.  S.)  720.  In  the  case  of  U.  S.  t;. 
Fehrenback,  (1875)  2  Woods  175,  25  Fed. 
Cas.  No.  15,083,  the  court  said  that  as 
the  original  Act  of  March  2,  1867. 
sec.  30,  was  devoted  to  the  subject  of 
internal  revenue,  it  has  not  ceased  to  be 
a  part  of  the  revenue  laws  by  its  collo- 
cation in  the  Revised  Statutes  as  section 
5440.  (See  R.  S.  sec.  5600  in  Statui'es.) 
But  in  U.  S.  V.  Sanche,  (W.  D.  Tenn. 
1881)  7  Fed.  715,  the  court  said  that 
Mrh'Ao  the  court  might,  in  the  Fehrenback 
ca^iC,  upon  tlie  facts  in  that  case,  construe 
this  section  as  being  part  of  the  revenue 
Liw,  it  cannot  be  restricted  in  its  scope, 
but  covers  every  conspiracy  to  commit 
any  act  made  an  offense  or  crime  by  any 
law  of  the  United  States  in  any  manner 
whatever.  To  the  same  effect  as  the 
Sanche  case  is  the  case  of  U.  S.  t\  Dennee^ 
(1877)  3  Woods  47,  25  Fed.  Cas.  No. 
14,948. 

"  To  constitute  the  crime  of  conspiracy, 
the  object  of  the  .unlawful  agreement 
must  be  the  commission  of  some  offense 
against  the  United  States  in  the  sense 
only  that  it  must  be  some  act  made 
an  offense  by  the  laws  of  the  United 
States."  U.  S.  v.  Lyman,  (D.  C.  Ore. 
1911)  190  Fed.  414.  "We  think  that 
persons  conspire  to  commit  an  offense 
against  the  United  States  when  they  con- 
spire- to  commit  ah  offense  whicli  can 
be  carried  into  effect  only  by  violating 
the  laws  of  the  United  States."  Wilson 
f?.  U.  S.,  (C.  C.  A.  2d  Cir.  1911)  190  Fed. 
427,  111  C.  C.  A.  231. 

There  can  be  no  punishal^le  conspiracy 
to  violate  a  penal  statute  which  is  un- 
constitutional. U.  S.  I*.  U.  S.  Brewers' 
Ass'n,  (W.  D.  Pa.  1916)   239  Fed.  163. 

The  conunission  of  any  act  declared  by 
law  to  be  a  crime  may  be  the  object  of 
a  conspiracy  under  this  scjction,  wliether 
it  would  injure  the  government  itself  or 
would  be  an  infringement  of  private 
rights.  U.  S.  V.  Sanche,  (W.  1>.  Tenn. 
1881)  7  Fed.  716. 

But  an  indictment  cannot  be  sustained 
under  this  section  upon  an  alleged  con- 
spiracy to  commit  an  offense  not  indict- 
able but  created  by  statute  with  a  definite 
penalty  attached,  and  the  mode  is  pre- 
scribed for  enforcing  the  penalty.  U.  «.  v. 
Payne,  (D.  C.  Kan.  1884)  22  Fed.  426. 

A  single  conspiracy  may  have  for  its 
objective  the  violation  of  two  or  more  of 
the  criminal  laws,  the  substantive  offense 
having  perhaps  different  periods  of  limi- 
tation. U.  S.  f.  Rabinowich,  (1915)  238 
U.  S.  78,  35  S.  Ct.  682,  59  U.  S.  (L.  ed.) 
1211. 

3.  Corporation  as  Conspirator 

A  corporation  may  be  lawfully  indicted 
and  convicted  under  this  section  for  a  c(m- 
Bpiracy   to  commit   an   officii ae   \vh  it'll   by 


statute  is  declared  a  felony.  The  whole 
growth  of  the  modern  law  tends  to  subject 
corporations  as  nearly  as  may  be  to  the 
same  pains  and  penalties  imposed  upon 
individuals.  Jopun  Mercantile  Co.  t-.  U. 
S.,  (C.  C.  A.  8th  Cir.  1914)  213  Fed.  926, 
Ann.  Cas.  1916C  470,  wherein  it  was  held 
that  a  corporation  could  be  guilty  of  a 
conspiracy  to  carry  liquor  into  Indian 
Territory  and  to  introduce  it  into  the 
Indian  country.  See  also  article  Con- 
spiracy, 5  R.  C.  L.  1062. 

4.  Capacity  of  Conspirator  to  Commit  06- 

jeciive  Ojfen^e 

A  person  may  be  guilty  of  conspiring 
although  incapable  of  committing  the  ob- 
jective offense.  U.  S.  v.  Ribinowich,  (1915) 
238  U.  S.  78,  35  S.  Ct.  682,  59  U.  S.  (L. 
ed.)  1211.  And  see  article  Conspiracy,  5 
R.  a  L.  1063. 

A  woman  is  indictable  under  this  sec- 
tion for  conspiracy  to  cause  her  own 
transportation  in  interstate  commerce  for 
purposes  of  prostitution,  contrary  to  the 
Wliite  Slave  Traffic  Act  of  June  25,.  1910, 
ch.  395,  in  title  White  Slave  Traffic.   U. 

5.  V.  Holte,  (1915)  236  U.  S.  140,  35  S. 
Ct.  271,  59  U.  S.  (L.  ed.)  504,  L.  R.  A. 
1915D  281,  where  Mr.  Justice  Holmes 
said:  "The  district  court  sustained  a  de- 
murrer on  the  ground  that  although  the 
offense  could  not  be  committed  without 
her,  she  was  no  party  to  it,  but  only  the 
victim.  The  single  question  is  whether 
that  ruling  is  right.  We  do  not  have  to 
consider  what  would  be  necessary  to  con- 
stitute the  substantive  crime  under  the 
Act  of  1910,  or  what  evidence  would  be 
required  to  convict  a  woman  under  an 
indictment  like  this;  but  only  to  decide 
whether  it  is  impossible  for  the  trans- 
ported woman  to  be  guilty  of  a  crime  in 
conspiring  as  alleged.  The  words  of  the 
Penal  Code  of  March  4,  1909,  ch.  »21,  f 
27,  are  *  conspire  ...  to  commit  any 
offense  against  the  United  States;'  and 
the  argument  is  that  they  mean  an 
offense  that  all  the  conspirators  could  com- 
mit; and  that  the  woman  could  not  com- 
mit the  offense  alleged  to  be  the  object  of 
the  conspiracy.  For  although  the  statute 
of  1910  embraces  matters  to  which  she 
could  be  a  party,  if  the  words  are  taken 
literally,  for  instance,  aiding  in  procuring 
any  form,  of  transportation  for  the  pur- 
pose, the  conspiracy  alleged,  as  we  have 
said,  is  a  conspiracy  that  Laudenschleger 
should  procure  transportation  and  should 
cause  tne  woman  to  be  trannported.  Of 
course,  the  words  of  the  Penal  Code  could 
be  narrowed  as  we  have  suggested,  but  in 
that  case  they  would  not  be  as  broad  as 
the  mischief;  and  we  think  it  plain  that 
they  mean  to  adopt  the  common  law  as 
to  conspiracy,  and  that  *  commit '  means 
no  more  than  bring  about.  For,  as  was 
observoil  in  Drew  r.  Thaw,  (Dec.  21,  1914) 
1235  r.  S.  432,  35  S.  Ct.   137    (59  U.  S. 
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(I*,  ed.)  302)  J,  a  conspiracy  to  accom- 
plish  what  an  individual  is  free  to  do  may 
be  a  crime  and  even  more  plainly  a  person 
may  conspire  for  the  commission  of  a 
crime  by  a  third  person.  We  will  assume 
that  there  may  be  a  degree  of  co-operation 
that  would  not  amount  to  a  crime,  as 
•where  it  was  held  that  a  purchase  of 
Bpirituous  liquor  from  an  unlicensed  ven- 
dor was  not  a  crime  in  the  purchaser,  al- 
though it  was  in  the  seller.  But  a  conspir- 
acy with  an  oflScer  or  employee  of  the  gov- 
ernment or  any  other  for  an  offense  that 
only  he  could  commit  has  been  held  for 
many  years  to  fall  within  the  conspiracy 
section,  now  §  37,  of  the  Penal  Code.  So 
a  woman-  may  conspire  to  procure  an 
abortion  upon  herself  when,  under  the 
law,  she  could  not  commit  the  substantive 
crime;  and  therefore,  if  has  been  held 
eotild  not  be  an  accomplice.  So  we  think 
that  it  would  be  going  too  far  to  say  that 
the  defendant  could  not  be  guilty  in  this 
case.  Suppose,  for  instance,  that  a  pro- 
fesaional  prostitute,  as  well  able  to  k)ok 
out  for  herself  as  was  the  man,  should 
suggest  and  carry  out  a  journey  within 
the  Act  of  1910  in  the  hope  of  blackmail- 
ing the  man,  and  should  buv  the  railroad 
tickets,  or  should  pay  the  fare  from  Jer- 
sey City  to  New  York, —  she  would  be 
within  the  letter  of  the  Act  of  1910,  and 
we  see  no  reason  why  the  act  should  not 
be  held  to  apply.  We  see  equally  little 
reason  for  not  treating  the  preliminary 
agreement  as  a  conspiracy  that  the  law 
can  reach,  if  we  abandon  the  illusion  that 
the  woman  always  is  the  victim.*' 

Although  an  indictment  for  conspiracy 
will  not  lie  where  a  plurality  of  agents  is 
logically  necessary  to  complete  the  crime 
which  it  was  the  object  of  the  conspiracy 
to  commit,  it  is,  on  the  other  hand,  suffi- 
cient if  one  of  the  parties  to  a  conspiracy 
is  legally  capable  of  committing  the 
offense,  while  the  other  party  or  parties 
may  not  have  had  that  capacity.  Chad- 
wick  V,  U.  S.,  (C.  C.  A.  6th  Cir.  1906)  141 
Fed.  225,  72  C.  C.  A.  343. 

An  agreement  between  a  member  of  Con- 
gress and  another  person  whereby  the  for- 
mer agrees  to  receive  from  the  latter,  and 
the  latter  agrees  to  give  to  the  former,  a 
bribe  for  procuring  or  aiding  to  procure  a 
certain  office,  in  violation  of  R.  S.  sec.  1781, 
now  embodied  in  §  112,  infra,  this  title, 
eould  not  be  made  the  subject  of  prose- 
cution for  conspiracy,  for  the  making  of 
such  an  agreement  is  a  several  and  sub- 
stantive offense  by  each  of  the  parties,  and 
this  without  the  doing  of  any  overt  act  in 
pursuance  thereof.  U.  S.  v.  Dietrich,  (C. 
C.  Neb.  1904)  126  Fed.  644,  where,  sus- 
taining a  demurrer,  the  court  said:  *'  'the 
agreement  or  transaction  stated  in  this 
indictment  was  immediately  and  only  be- 
tween two  persons,  one  charged  with  the 
intended  taking  and  the  other  with  the  in- 
tended giving  of  the  same  bribe.    Concert 


and  plurality  of  agents  in  such  an  agree- 
ment or  transaction  are,  in  a  sense,  indis- 
pensable elements  of  the  substantive  of- 
fenses, defined  in  section  1781,  of  agreeing 
to  receive  a  bribe  and  of  agreeing  to  give 
one.  A  person  cannot  agree  with  himself, 
receive  from  himself,  or  give  to  himself. 
The  concurrent  and  several  acts  of  tw^o 
persons  are  necessary  to  the  act  of  agree- 
mg,  receiving,  or  giving.  In  this  respect,' 
agreeing  to  receive  a  bribe  from  another 
and  agreeing  to  give  one  are  unlike  solicit- 
ing or  offering  a  bribe,  because  the  solicita- 
tion or  offer  may  be  the  act  of  a  single 
person  and  may  occur  without  any  con- 
current act  of  another.  .  .  .  Because  con- 
cert and  plurality  of  agents,  in  the  sense 
we  have  hereinbefore  shown,  the  essential 
to  each  of  the  offenses  —  there  are  two, 
not  one^ — the  commission  of  which  is 
charged  to  have  been  the  object  of  this  so- 
called  conspiracy,  and  because  no  other 
concert  and  plurality  of  agents  are  here 
charged,  we  are  of  opinion  that  the  acts 
described  in  this  indictment  do  not  consti- 
tute a  conspiracy  under  section  5440." 

A  conspiracy  indictable  under  this  sec- 
tion may  be  entered  into  even  when  the 
overt  act  constituting  the  criminal  offense 
can  only  be  done  by  one  of  the  parties  to 
the  conspiracy.  As  in  the  case  of  U.  S.  t\ 
Stevens,  (D.  C.  Minn.  1890)  44  Fed.  132, 
charging  a  conspiracy  betwe^i  a  census 
enumerator  and  another  to  make  false  cer- 
tificates or  fictitious  returns.  So  under 
the  Act  of  June  3,  1864  (13  Stat.  L.  IIG), 
it  is  made  a  misdemeanor  for  any  officer  or 
agent  to  abstract  or  embcKzie  moneys  * 
from  the  bank,  and  a  person  not  con- 
nected with  the  bank  may  be  indicted  with 
the  cashier  for  conspiring  together  to 
commit  that  offense.  U.  S.  i?.  Martin, 
(1870)  4  Cliff.  156,  26  Fed.  Gas.  No.  15,- 
728.  And  the  court,  in  U.  S.  v,  Bayer, 
(1876)  4  Dill.  407,  24  Fed.  Cajs.  No.  14,- 
547,  said  that  persons  conspiring  with  a 
bankrupt  to  commit  an  offense  denounced 
by  R.  S.  sec.  5132  (since  repealed)  might 
be  indicted  with  the  bankrupt  for  conspir- 
ing to  commit  that  offense,  even  if  it  could 
be  held  that  only  the  bankrupt  could  com- 
mit the  offense  they  are  charged  with 
having  agreed  to  violate.  See  U.  S.  t?. 
Sweet,  (1879)  2  Hask.  310,  28  Fed.  Cas. 
No.  16,427. 

6.  Overt   Act    Constituting    Objective 

Offense 

In  general — It  is  no  ground  for  re- 
versal of  a  conviction  for  conspiracy  to 
commit  an  offense  against  the  United 
States  that  if  the  evidence  proved  the 
defendant  guilty  of  a  conspiracy,  it 
proved  him  guilty  of  the  substantive 
offense;  for  *'  the  liability  for  conspiracy 
is  not  taken  away  by  its  success, —  that 
is,  by  the  accomplishment  of  the  sub- 
stantive offense  at  which  the  conspiracy 
aims."    Heike  v.  U.  S.,  (1913)   227  U.  S. 
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131,   33   S.   Ct.   226,   67   U.   8.    (L.   ed.) 
450,  Ann.  Ca».  1914C  128,  affirming  (C.  C. 
A.  2d  Cir.  1911)   192  Fed.  83,  112  C.  C.  A 
616. 

This  section  mu6t  be  construed  as 
standing  alone,  and  covers  all  conspira- 
cies to  commit  an  act  which  is  made  a 
criminal  offense  by  the  laws  of  the  United 
States;  and  the  fact  that  the  overt  act 
charged  to  have  been  committed  may  con- 
stitute a  substantive  ofl'ense  on  the  part 
of  one  or  more  of  the  accused  under  the 
statute  which  they  conspired  to  violate 
does  not  relieve  them  from  liability  to 
prosecution  for  the  conspiracy,  at  least 
where  such  offense  is  also  a  misdemeanor. 
U.  S.  f.  Thomas,  (W.  D.  Wis.  1906)  145 
Fed.  74. 

The  proposition  that  when  the  govern- 
ment has  proof  tending  to  show  that  de- 
fendants have  committed  a  substantive  of- 
fense, violating  some  provision  of  statute, 
it  is  not  fair  to  indict  and  try  them 
for  conspiracy  to  commit  thet  olTense  le 
an  argument  to  be  addressed  to  Congress, 
not  to  the  courts.  Mitchell  v.  U.  S.,  (C. 
C.  A.  2d  Cir.  1916)  229  Fed.  357,  143 
C.  C.  A.  477,  where  the  court  said :  **  Con- 
gress has  made  the  conspiracy  ilstlf  a 
distinct  offense,  with  a  penalty  differmg 
from,  and  frequently  more  severe,  than 
that  imposed  for  the  commission  of  the 
act  which  defendants  conspired  to  com- 
mit." 

In  U.  S.  V.  Rabinowich,  (1915)  238 
U.  S.  78,  36  S.  Ct.  682,  59  U.  S.  (L.  ed.) 
1211, -Mr.  Justice  Pitney  said:  "For  two 
or  more  to  confederate  and  combine  to- 
gether to  commit  or  cause  to  be  com- 
mitted a  breach  of  the  criminal  laws,  is 
an  offense  of  the  gravest  character,  some 
times  quite  outweighing  in  injury  to  the 
public,  the  mere  commission  of  the  con- 
templated crime.  It  involves  deliberate 
plotting  to  subject  the  laws^  educating 
and  preparing  the  conspirators  for  fur- 
ther and  habitual  criminal  practices.  And 
it  is  characterized  by  secrecy,  rendering 
it  difficult  of  detection,  and  adding  to  tiie 
importance  of  punishing  it  when  dis- 
covered." 

"  It  is  true  that  the  act  of  unlaw- 
ful combination  is  more  dangerous  and 
disturbing  to  the  peace  of  society  than 
would  be  the  crime  which  is  the  object 
of  the  combination,  when  accomplished 
by  a  single  individual.  It  has  been 
declared  that  the  confederacy  of  several 
persons  to  effect  any  injurious  object 
creates  such  a  new  and  additional  power 
to  cause  injury  as  to  require  special 
criminal  restraints.  Tou  can  readily 
appreciate  why  this  is  true.  A  con- 
spiracy will  be(*ome  powerful  and  effec- 
tive in  the  accomplishment  of  its  ille- 
gal purpose  in  proportion  to  the  num- 
bers, power,  and  strength  of  the  combi- 
nation to  effect  it.     It  is  also  true  that. 


as  it  involves  a  number  in  a  lawless  oi- 
terprise,  it  is  proportionately  demoraliz- 
ing to  the  well-being  and  law-abiding 
characters  of  the  men  engaged,  and,  as 
a  consequence,  to  the  community  to  which 
they  belong.  Such  is  the  general  idea  of 
a  conspiracy.**  U.  8.  v.  Lancaster,  (W. 
D.  Ga.  1891 )  44  Fed.  896,  per  Speer,  J., 
charging  a  jury. 

A  conviction  may  be  had  for  conspiracy 
to  defraud  by  use  of  the  mails,  even  if 
the  evidence  proves  that  the  substantive 
offense,  which  was  the  object  of  the  con- 
spiracy, was  committed.  Robinson  t*.  U. 
S.,  (C.  C.  A.  8th  Cir.  1909)  172  Fed.  105, 
96  C.  C.  A.  307. 

Congress  has  the  power  to  enact  a  stair 
ute  making  a  conspiracy  to  do  an  act 
punishable  more  severely  than  the  doing 
of  the  act  itself.  The  power  exists  to  sep- 
arate the  offenses  and  to  affix  distinct  and 
independent  penalties  to  each.  Clune  v. 
U.  S.,  (1895)  159  U.  S.  590,  16  S.  Ct 
125,  40  U.  8.  (L.  ed.)  269; 

6.  Doctrine  of  Merger 

See  article  Conspiracy^  5  R.  C.  L.  1077. 

Where  the  conspiracy  and  the  executed 
acts  are  crimes  of  equal  grades,  one  can- 
not be  merged  in  the  other.  A  conspiracy 
under  this  section,  whether  to  commit 
a  misdemeanor  or  a  felony,  is,  as  it  was 
at  common  law,  not  a  felony,  but  merely 
a  misdemeanor.  The  doctrine  of  merger 
of  offenses  does  not  apply  as  between 
misdemeanors,  and  hence  a  misdemeanor 
which  is  the  object  of  a  conspiracy  is 
not  merged  in  the  latter  ofTonse,  nor  is 
the  offense  of  conspiracy  merged  in  the 
consummated  misdemeanor.  Steigman  v. 
U.  S.,  (C.  C.  A.  3d  Cir.  1915)  220  Fed. 
63,  135  C.  C.  A.  631. 

A  conspiracy  to  commit  an  offense 
against  the  United  States,  is  not  merged 
in  the  completed  offense,  where  the  two 
offenses  are  of  the  same  grade  and  the 
punishment  is  aubstantiallv  the  same.  U. 
S.  V.  Scott,  (N.  D.  Ga.  1905)  139  Fed. 
697,  affirmed  (C.  C.  A.  6th  Cir.  1908)  165 
Fed.  172,  91  C.  C.  A.  206. 

"At  common  law  a  conspiracy  to  com- 
mit a  misdemeanor  or  a  felony  was  only 
a  misdemeanor.  So  conspiracy  under  sec- 
tion 5440,  not  being  declared  felony,  is 
also  a  misdemeanor."  Berkowitz  v.  U.  8., 
(C.  C.  A,  3d  Cir.  1899)  93  Fed.  452,  35 
C.   C.   A.   379. 

In  Gaudy  t?.  State,  (1880)  10  Neb.  243, 
4  N.  W.  1019,  it  was  held  that  a  con- 
spiracy to  commit  an  offense  against  the 
United  States,  under  R.  S.  sec,  5440,  was 
not  a  felony,  but  only  a  misdemeanor. 
Such  conspiracy  was  likewise  held  to  be  a 
misdemeanor  in  U.  S.  r.  Gardner,  (N.  D. 
X.  Y.  1S90)    42  Fed.  829. 

"Where  the  object  of  a  conspirac/ 
is  to  commit  a  crime  of  a  higher  grade, 
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and  the  object  is  aocomplished,  a  prosecu- 
tion for  the  conspiracy  caiuiot  be  main- 
tained, because  the  lesser  offense  is 
merged  in  the  greater."  U.  S.  v.  Gardner, 
(N.  D.  N.  Y.  1890)  42  Fed.  829,  holding 
that  a  conspiracy  to  commit  larceny, 
conspiracy*  being  a  misdemeanor  and  lar- 
ceny a  felony,  would  be  merged  in  the 
larceny,  but  that  in  the  case  at  bai 
where  the  question  of  merger  arose  «*x- 
clusively  on  the  face  of  the  indictment 
for  conspiracy,  the  rule  of  merger  and 
the  reason  for  it  had  no  application,  be- 
cause upon  the  averments  in  the  indict- 
ment the  defendant  could  not  have  been 
convicted  of  larceny. 

"The  doctrine  of  merger  is  not  ap- 
plicable as  between  misdemeanors.  A 
conspiracy  to  commit  a '  mi:4demeanor 
is  not  merged  in  the  misdemeanor 
whenr  committed.  Hence  it  follows 
that  where  the  offense  which  is  the 
object  of  the  conspiracy  amounts  only  to 
a  miBdemeanor  against  the  United  States 
there  is  no  merger  in  it  of  the  offense  of 
conspiracy,  nor  is  there  a  merger  of  the 
offense  constituting  such  object  in  the  of- 
fense of  consfpiracy."  Berkowitz  v.  U.  S., 
(C.  C,  A.  3d  Cir.  1899)  93  Fed.  452,  35 
C.  C.  A.  379,  holding  that  the  uttering 
as  true  a  false  certificate  of  naturaliza- 
tiou  under  R.  S.  sec.  5424  now  embodied 
in  sec.  76,  infra,  this  title,  ig  a  misde- 
meanor and  not  a  felony  and  that  a 
prosecution  for  committing  that  offense 
was  not  barred  by  a  former  acquittal  on 
an  indictment  for  conspiracy  to  commit 
the  offense,  where  the  conspiracy  indict- 
ment did  not  allege  the  uttering  of  a  false 
certificate  as  an  independent  offense. 

7.  Particular  Offenses 

See  also  offenses  mentioned  infra,  this 
note,  VIII,  4,  p.  566  et  seq. 

a.  Violation  of  District  of  Columbia  Code 

In  generaL — Any  one  in  the  District 
of  Columbia  who  commits  a  crime  de- 
nounced by  the  District  of  Columbia  Code 
commits  a  crime  against  the  United 
States,  and  it  follows  that  he  is  indict- 
able for  a  conspiracy  under  this  sec.  37 
of  the  federal  Penal  Laws.  U.  S.  f?. 
Cella,  (1911)  37  App.  Cas.  (D.  C.)  423, 
certiorari  denied,  (1912)  223  U.  S.  728, 
32  S.  Ct.  526,  56  U.  S.  (L.  ed.)  633; 
Fletcher  v.  U.  S.,  (1914)  42  App.  Cas. 
(D.  C.)  63.  A  conspiracy  to  do  any  act 
which  has  been  declared  a  crime  by  any 
law  of  the  United  States,  although  such 
law  may  be  applicable  to  the  District  of 
Columbia  alone,  would  be  a  conspiracy  to 
commit  an  offense  against  the  United 
States.  In  re  Wolf,  (W.  D.  Ark.  1886) 
27  Fed.  606. 

An  indictment  for  c'oiispiracy  to  com- 
mit perjury  denounced  by  section  858  of 


the  Code  of  the  District  of  Columbia, 
charges  an  offense  under  this  section, 
since  the  violation  of  that  section  of 
the  Code  is  a  crime  against  the  United 
States.  Fletcher  v,  U.  S.,  (1914)  42  App. 
Cas.  (D.  C.)  53. 

A  conspiracy  to  violate  the  "bucket 
shop"  law  (Act  March  1,  1909,  ch.  233, 
35  Stat.  L.  670)  of  the  District  of 
Columbia  is  an  offense  against  the  United 
States,  within  this  section.  U.  S.  v.  Camp- 
bell (E.  D.  Pa.  19>10)  179  Fed.  762;  U.  S. 
V.  Cella,  (1911)  37  App.  Cas.  (D.  0.) 
423. 

Misconduct  in  office. — Assuming  that 
the  common  law  as  it  existed  in  Maryland 
when  the  District  of  Columbia  was  ceded 
exists  in  the  district,  and  that  it  makes 
misconduct  in  office  a  criminal  offense,  it 
is  not  an  offense  against  the  United 
States  as  a  distinct  sovereign  in  such 
sense  that  an  indictment  will  lie  for  con- 
spiracy to  commit  such  offense  in  the  dis- 
trict, especially  against  a  person  who  is 
not  a  resident  thereof.  U.  S.  t>.  Haas, 
(S.  D.  N.  Y.  1906)  167  Fed.  211. 

"  The  common  law  being  in  force  in  the 
District  of  Columbia  when  R.  S.  sec.  5440 
was  enacted,  any  common-law  offense  not 
repealed,  superseded,  or  plainly  incon- 
sistent with  existing  legislation  or  neces- 
sarily obsolete  must  be  held  to  be  an  of- 
fense against  the  United  States  within 
the  meaning  of  that  section."  Tyner  a. 
U.  S.,  (1904)  23  App.  Cas.  (D.  C.)  324, 
holding  that  official  misconduct  being  an 
offense  at  common-law,  a  conspiracy  to 
commit  misconduct  in  federal  office  in  the 
District  of  Columbia  is  indictable  therein. 

b.  Obstructing  Administration  of  Justice 

Sufficiency  of  indictment,  see  infra,  this 
note,  VIII,  4,  e,  at  p.  567. 

A  Conspiracy  to  corruptly  obstruct  and 
impede  the  due  administration  of  justice 
in  a  court  of  the  United  States  in  a  civil 
action  between  private  parties,  in  viola- 
tion of  Bev.  Stat.  sec.  5399,  embodied  in 
sec.  135,  infra,  this  title,  is  a  conspiracy 
to  commit  an  offense  against  the  United 
States  within  the  meaning  of  this  section. 
Wilder  t?.  U.  S.,  (CCA.  4th  Cir.  1906) 
143  Fed.  433,  74  C  C  A.  567. 

c.  Subornation  of  Perjury 

Sufficiency  of  indictment,  see  infra,  this 
note,  VIII,  4,  f,  at  p.  568. 

It  is  an  indictable  offense  under  this 
statute  to  conspire  to  commit  subornation 
of  perjury  (see  sec.  126  infra  this  title) 
in  connection  with  soldiers'  declaratory 
statements,  to  be  filed  by  defendant  as 
agent  covering  public  lands  under  the 
Homestead  Law,  the  perjury  set  forth  in 
the  indictment  consisting  in  false  swear- 
ing before  notaries  public  and  clerks  of 
state    courts   to    declaratory    statements, 
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aJthoug)/  an  affidavit  to  such  statement 
is  not  required  by  statute,  but  by  a 
regulation  of  the  commissioner  of  the 
general  land  office,  promulgated  with  the 
approval  of  the  Secretary  of  the  Interior. 
U.  S.  V.  Morehead,  (1917)  243  U.  S.  607, 
37  S.  Ct.  458,  61  U.  S.   (L.  ed.)   . 

A  conspiracy  by  two  or  more  persons  to 
procure  the  c^'Uimission  of  perjury,  which 
embraces  an  unsuccessful  attempt,  is  pun- 
ishable under  the  criminal  laws  of  the 
United  States,  even  though  it  be  con- 
ceded that  an  attempt  by  one  person  to 
suborn  another  to  commit  perjury  may 
not  be  BO  punishable,  since  under  section 
6440  it  is  clearly  criminal  for  two  or 
more  persons  to  conspire  to  commit  any 
offence  against  the  United  States,  pro- 
vided only  that  one  or  more  of  the  parties 
to  the  conspiracy  do  any  act  towards 
effecting  the  object  of  the  conspiracy. 
Williamson  r.  U.  S.,  ( 1908 )  207  U.  S.  425, 
28  S.  Ct.  163,  52  U.  S.    (L.  ed.)   278. 

The  precise  persons  to  be*  suborned,  or 
the  time  and  place  of  such  suborning,  need 
not  be  agreed  upon  in  the  minds  of  the 
conspirators,  in  order  to  constitute  the 
crime  of  conspiracy  to  suborn  perjury. 
Williamson  v.  U.  S.,  (1908)  207  U.  8. 
425,  28  S.  Ct.  163,  52  U.  S.   (L.  ed.)   278. 

In  Baird  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1912)  196  Fed,  778,  116  C.  C.  A.  73, 
affirming  a  conviction  for  conspiracy  to 
suborn  certain  entrymen  to  commit  per- 
jury in  connection  with  entries  of  public 
lands  in  the  state  of  North  Dakota,  the 
court  said:  "It  was  urged  that  his  [de- 
fendant's] connection  with  the  transac- 
tions was  merely  that  of  an  attorney  at 
law  practicing  his  profession.  The  evi- 
dence justifies  the  contrary  view;  but 
"even  members  of  the  bar  have  no  pro- 
fessional right  to  coiwsel,  advise  or  assist 
others  to  violate  the  laws  of  the  United 
States." 

d.  Criminal  Contem'pt 

Striking  employees  of  a  receiver,  ap- 
pointed by  the  court  to  manage  railroad 
property,  are  acting  in  contempt  of  the 
court  when,  by  threats  and  intijnidation, 
they  induce  others  to  leave  their  work 
and  so  make  it  difficult  or  impossible  for 
the  receiver  to  operate  the  railroad,  and 
it  is  an  offense  under  this  section  for  them 
to  conspire  to  commit  that  offense.  U.  S. 
V,  Kane,  (C.  C.  Colo.  1885)  23  Fed.  748. 
See  Judicial  Code,  sec.  26S  in  Judiciary, 
vol.  6,  p.  1009. 


e.  Resisting  Officer 

If  a  client  and  his  attorney  enter  into 
a  conspiracy  to  resist  an  officer  in  per- 
forming his  duty  both  are  equally  guilty. 
U.  S.  V.  Smith,  (1871)  1  Dill.  212,  27 
Fed.  Caa.  No.  16,333.  See  see.  140,  infra, 
tbie  title. 


f.  Aiding  and  Abetting  Eacape 

Sufficiency  of  indictment,  see  infra,  this 
note,  VIII,  4,  g,  at  p.  568.      . 

In  U.  S.  f.  Lyman,   (D.  C.  Ore.   1911) 
190  Fed.  414,  holding  an  indictment  suffi- 
cient for  the  purpose  of  ordering  removal 
of  the  defendant  to  another  'district  for 
trial,  the  court  said:      ''It  is  made   an 
offense  by  the  statute  for  any  person  to 
directly  or  indirectly  aid,  abe^;,  or  assisit 
anotlier  person  to  escape,  so  that,  if  two 
or  more  persons  conspire  and  confederate 
together    to    commit    such    offense,    they 
bring  themselves  within  the  provisions  of 
the    conspiracy    statute.      It    is    argued, 
however,   that,   because  there   is   no   law- 
making  it   an   olicnse   for   a  prisoner   to 
escape  or  attempt  to  escape,  he  could  not 
be  guilty  of  aiding,  abetting,  or  assisting 
himself  to  do  so,  and  therefore  could  not 
be  a  party  to  a  conspiracy  to  accomplish 
that  purpose.     This   argument  is  ingen- 
ious and  plausible,  but  in  my  judgment  it 
overlooks   the   substantial   crime  charged 
in  the  indictment.     The  defendant  is  not 
accused  of  aiding  and  abetting  himself  to 
escape,  but  with  a  conspiracy  to  accom- 
plish that  purpose,  which  of  itself  is  an 
offense,    and,    although    he    could    not    be 
guilty  of  aiding  and  abetting  himself  to 
escape,  he  could  be  guilty  of  entering  into 
an  unlawful  conspiracy  with  other  persons 
to  commit  that  offense.    To  aid  and  assist 
one  to  escape  is  made  a  crime  by  statute. 
Conspiracy  to  commit  such  an  offend  is  a 
separate    crime.      Therefore,    although    a 
person   to   a   conspiracy  might   not   him- 
self be  able,  either  physically  or  legally, 
to  commit  the  offense  which  it  is  charged 
the   conspiracy   was   entered    into   to    ac- 
complish, yet  he  still  might  be  guilty  of 
the  conspiracy  itself,  and  that  is  what  is 
charged  in  this  case." 

g.  Presenting  False  Claims 
An  agreement  of  a  commissioner  by 
which  he  was  to  receive  a  contingent  fee 
of  $5,000  for  services  in  taking  testimony 
in  an  alleged  false  claim  against  the 
government  is  not  necessarily  a  guilty 
agreement.  He  must  have  had  knowledge 
of  the  falsity  and  fraudulent  character  of 
the  claim  to*  render  him  guilty  as  a  con- 
spirator. U.  S.  r.  Noblom,  (1878)  27 
Fed.  Cas.  No.  15,896.  See  sec.  35,  supra, 
this  title,  p.  523. 

h.  Violation  of  Internal  Revenue  Law 

Removing  distilled  spirits. — ^An  indict- 
ment will  lie,  under  this  section,  for  con- 
spiracy to  remove  distilled  spirits  on 
which  the  tax  had  not  been  paid,  in  vio- 
lation of  Rev.  Stat.  sec.  3296,  in  Internal 
Revenue,  vol.  4,  p.  66,  although  it  is 
charged  that  the  purpose  of  the  con- 
spiracy was  accomplished.  Scott  r.  U.  S., 
(C.  C.  A.  5th  Cir.  1908)  165  Fed.  172, 
91  C.  C.  A.  206. 
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Bar  to  a  civil  action  for  penalty. —  In- 
dictment, conviction,  and  punishment  for 
a  conspiracy  entered  into  for  the  unlaw- 
ful remoyal  by  the  distillers  of  spirits 
without  payment  of  taxes,  are  a  bar  to  a 
civil  action  baaed  upon  R.  S.  sec.  3206, 
cited  in  the  last  preceding  paragraph,  to 
recover  the  penalty  of  double  the  amount 
of  taxes.  U.  S.  v.  McKee,  (1877)  4  Dill 
128,  26  Fed.  Cas.  No.  15,688. 

i.  Violation  of  Bankruptcy  Act 

Sufficiency  of  indictment,  see  infra,  this 
note,  VIII,  4,  1,  at  p.  572. 

The  words  "  any  offense  against  the 
United  States"  have  been  construed  to 
include  any  off^ense  made  a  crime  by  the 
laws  of  the  United  States,  and  applies  to 
a  conspiracy  formed  in  contemplation  of 
bankruptcy.  Radin  v.  U.  S.,  (C.  0.  A. 
2d  Cir.  1911)  189  Fed.  668,  111  C.  C.  A.  6. 

Persons  may  be  indicted  under  this 
section  for  a  conspiracy  to  conceal  the  as- 
sets of  a  bankrupt  corporation  although 
at  the  time  of  the  conspiracy  the  corpora- 
tion had  not  become  a  bankrupt.  Kouk- 
0U8  t?.  U.  S.,  (C.  C.  A.  Ist  Cir.  1912)  19<5 
Fed.  353,  115  C.  C.  A.  255. 

Persons  may  be  indicted  for  conspiracy 
in  reference  to  the  concealment  of  assets 
of  a  corporation  although  the  corporation 
could  not  be  punished  under  the  Bank- 
ruptcy Act  (section  29&  (1)  in  Baitk- 
BCPTCY,  vol.  1,  p.  844)  for  concealment  of 
assets.  Roukous  r.  U.  S.,  (G.  C.  A.  1st 
Cir.  1912)   195  Fed.  36a,  115  C.  C.  A.  255. 

A  conspiracy  by  bankrupts  to  conceal 
their  property  from  their  trustee  formed 
within  thirty  days  of  the  filing  of  the 
petition  in  bankruptcy,  and  followed  by 
actual  concealment  of  tiie  property,  is  an 
offense  which  continues  to  the  date  of  the 
refusal  to  turn  over  the  property  to  the 
trustee  on  his  election,  and  an  indictment 
for  conspiracy  under  this  section  properly 
charges  the  commission  of  the  offense  of 
such  date.  U.  S.  p.  Stern,  (E.  D.  Pa. 
1911)   186  Fed.  854. 

An  indictment  will  lie  under  this  sec- 
tion for  conspiracy  to  conceal  from  the 
trustee  of  one  of  the  defendants  in  bank- 
ruptcy, property  belonging  to  his  estate 
in  bankruptcy,  in  violation  of  Bank- 
ruptcy Act  of  July  1,  1898,  ch.  541, 
8cc.  296,  30  Stat.  L.  554,  in  Bank- 
luPTCY,  vol.  1,  p.  844,  which  makes  it  a 
criminiil  offense  for  any  person  "while  a 
bankrupt"  to  conceal  property  of  his  es- 
tate from  his  trustee;  and  such  indict- 
ment is  not  demurrable  because  the  date 
of  the  conspiracy  and  concealment  is  laid 
prior  to  the  bankruptcy  proceedings  wliere 
it  is  charged  as  a  part  of  the  conspiracy 
that  a  plan  was  formed  to  bring  about 
such  proceedings  pursuant  to  which  the 
property  was  removed  and  concealed, 
purposely  omitted  from  the  bankrupt's 
ichedules,   and   kept   concealed   from   the 


trustee  after  his  appointment.  U.  S.  r. 
Cohn,  (S.  D.  N.  Y.  1908)  142  Fed.  983, 
affirmed  (C.  C  A.  2d  Cir.  1907)  157  Fed. 
661,  85  C.  C.  A.  113. 

But  an  indictment  against  a  bankrupt 
and  others,  charging  a  conspiracy  to  con- 
ceal property  of  the  bankrupt  from  his 
trustee  m  violation  of  the  Bankruptcy 
Act  does  not  charge  an  offense  where 
it  shows  that  the  conspiracy  was  formed 
and  the  property  removed  and  concealed 
by  defendants  prior  to  the  bankruptcy, 
but  does  not  aver  that  it  was  in  con- 
templation of  bankruptcy,  or  that  any 
overt  act  was  committed  after  the  bank- 
ruptcy, although  it  charges  a  further  con- 
spiracy thereafter  to  continue  the  conceal- 
ment. U.  S.  i\  Grodson,  (N.  D.  111.  1908) 
164  Fed.  157. 

A  bankrupt  corporation  may  commit 
the  criminal  offense  of  knowingly  or 
fraudulently  concealing  its  property  from 
its  trustee,  and  individuals  who  conspire 
to  cause  a  corpgration  to  commit  such 
offense  are  indictable  for  the  conspiracy 
under  section  5440,  and  it  is  immaterial 
that  the  corporation  is  not  or  cannot  be 
indicted  as  one  of  the  conspirators.  Cohen 
t\  U.  S.,  (C.  C.  A.  2d  Cir.  1907)  157  Fed. 
651,  85  C.  C.  A.  113.  See  also  U.  S.  i?. 
Young,  etc.,  Co.,  (C.  C.  R.  I.  1909)  170 
Fed.  110. 

'*  That  other  persons  than  a  bankrupt 
may  commit  an  offense  by  conspiring  with 
him  that  he  shall  conceal  his  goods  is  a 
proposition  that  does  not  seem  to  need  dis- 
cussion, in  view  of  Cohen  r.  U.  S.,  (C.  C. 
A.  2d  Cir.  [1907])  157  Fed.  651,  85  C.  C. 
A.  1 13,  and  the  analogous  decision  in  Nem- 
cof  V.  U.  S.,  (C.  C.  A.  3d  Cir.  [1913])  20a 
Fed.  911,  121  C.  C.  A.  269.  See,  also,  U.  S. 
V.  Holte,  [1915]  236  U.  S.  140,  35  S.  Ct. 
271,  59  U.  S.  (L.  ed.)  [504,  L.  R.  A. 
1915D  281]."  Tapack  v.  U.  S.,  (C.  C.  A. 
3d  Cir.  1916)  220  Fed.  445,  137  C.  C.  A. 
39. 

An  indictment  will  not  lie  under  this 
section  for  a  conspiracy  to  effect  the 
concealment  by  a  bankrupt  of  property 
from  his  trustee,  in  violation  of  Bankr. 
Act  1898,  sec.  296,  ch.  541,  30  Stat. 
L.  554,  where  the  trustee  himself  is 
charged  as  one  of  the  conspirators,  and 
the  averments  of  the  indictment  show 
that  there  was,  in  fact,  no  concealment  of 
property  from  him,  and  no  purpose  that 
there  should  be  such  concealment.  John- 
son r.  U.  S.,  (C.  C.  A.  5th  Cir.  1907)  15« 
Fed.  69,  85  C.  C.  A.  3W,  14  Ann.  Cas. 
153. 

j.  Violation  of  National  Bank  Laws 

A  conspiracy  to  violate  R*  S.  sec.  5209, 
in  National  Banks,  vol.  6,  p.  770,  by 
causing  false  entries  to  be  made  in  the 
books  of  a  national  bank  by  an  officer  or 
agent  thereof  for  the  purpose  of  defraud- 
ing the  bank  or  others,  or  deceiving  an 
agent  appointed  to  examine  the  affairs  of 
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the  bank,  is  one  to  commit  "  an  offense 
against  the  United  States."  Scott  v. 
U.  S.,  (O.  C.  A.  6th  Cir.  1904)  130  Fed. 
429,  64  C.  C.  A.  631. 

On  an  indictment  for  conspiracy  to' 
obstruct  and  misapply  the  funds  of  a 
national  bank  in  violation  of  R.  S. 
sec.  5209  in  title  National  Bakes, 
vol.  6,  p.  770,  if  the  defendants  con- 
spired to  get  the  moneys  of  the  bank  and 
committed  an  overt  act  in  furtherance  of 
such  conspiracy,  they  would  be  guilty 
even  if  they  believed  the  moneys  received 
from  a  co-conspirator,  who  was  an  em- 

Sloyee  of  the  bank,  were  his  own  moneys, 
•ppenheim  v.  U.  S.,    (C.   C.  A.  2d   Cir. 
1917)  241  Fed.  625,  154  C.  C.  A.  383. 

k.  Violation  of  Section  19  by  State  Elec- 
tion Officials 

Under  this  section  an  indictment  will 
lie  against  state  election  officials  for  a 
conspiracy  to  omit  the  returns  from  cer- 
tain precincts  at  an  election  for  member 
of  Congress  from  their  count  and  return 
to  the  state  election  board,  as  sec.  19  of 
this  title,  8upra,  p.  484,  applies  to  such 
acts.  U.  S.  V.  Mosley,  (1916)  238  U.  S. 
383,  35  S.  Ct.  904,  59  U.  S.  (L.  ed.)  1356. 

This  section  **  manifestly  has  no  connec- 
tion with  such  an  offense  as  section  5508 
relates  to" — said  R.  S.  sec.  5508  being 
now  embodied  in  sec.  19,  supra,  p.  484. 
U.  a  f>,  Patridc,  (M.  D.  Tenn.  1893)  54 
Fed.  338. 

1.  Violation  of  Postal  Laws 

Sufficiency  of  indictment,  see  infra,  this 
note,  VIII,  4,  i  and  j,  at  p.  569. 

An  indictment  imder  this  section  for  a 
conspiracy  to  use  the  mails  to  defraud, 
whidi  alleged  that  the  defendants  con- 
spired to  violate  section  215,  infra,  this 
title,  was  held  to  be  good,  although  at  the 
time  the  conspiracy  was  formed  Uie  Crim- 
inal Code  had  not  gone  into  effect,  as  the 
charge  of  violating  the  section  named 
could  have  been  left  out  of  the  indictment 
and  the  acts  alleged  would  still  have 
shown  a  conspiracy  to  commit  an  offense 
against  the  United  States,  viz.,  to  violate 
K.  S.  sec.  5480,  embodied  in  said  sec.  215, 
which  was  in  effect  at  the  time  and  pro- 
hibited the  use  of  the  mails  to  defraud. 
Bk  p.  King,  (N.  D.  Ga.  1912)  200  Fed. 
622. 

Where  a  scheme  to  defraud  was  de- 
vised before  the  taking  effect  of  the  crim- 
inal code  but  was  continued  thereafter 
such  continuance  was  a  full  equivalent  of 
devising  the  scheme  on  the  day  the  code 
took  effect.  Myers  v.  U.  S.,  (C.  C.  A.  2d 
Cir.  19115)  223  Fed.  919,  139  C.  C.  A. 
399. 

A  "fraud''  within  the  meaning  of  this 
section  was  held  to  exist  wliere  the  de- 
fendant invited  people  to  buy  '*  treasury 
stock,"  and  when  the  invitation  was  ac- 


cepted and  the  money  paid  they  gave  to 
the  persons  they  had  induced  to  purchase, 
not  treasury  stock,  but  their  own  personal 
stock.  Myers  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1915)  223  Fed.  919,  139  C.  C.  A.  399. 

m.  Obstructing  the  Mail 

Sufficiency  of  indictment,  see  infra,  this 
note  VIII,  4,  k,  at  p.  671. 

Being  an  offense  under  sec.  201,  infra, 
this  title,  for  any  person  knowingly  and 
wilfully  to  obstruct  or  retard  the  passage 
of  a  train  carrying  the  mail,  it  is  a  crime 
under  this  section  for  persons  to  enter  into 
a  combination  to  commit  that  offense, 
(1894)  21  Op.  Atty.-Gen.  8;  U.  S.  f.  Ca»- 
sidy,  (N.  D.  Cal.  1895)  67  Fed.  698;  In 
re  Grand  Jury,  (N.  D.  111.  1894)  62  Fed. 
828;  /n  re  Grand  Jury,  (S.  D.  Cal.  1894) 
62  Fed.  834;  In  re  Grand  Jury,  (N.  D. 
Cal.  1894)  62  Fed.  840;  U.  S.  t\  Stevens, 
(1877)  2  Hask.  164,  27  Fed.  Cas.  No.  16,- 
392;  or  to  conspire  to  commit  any  unlaw- 
ful act  which  results  in  the  obstruction  of 
the  mail,  whether  that  result  was  intended 
or  not,  U.  S.  i*.  Stevens,  (1877)  2  Hask. 
164,  27  Fed.  Cas.  No.  16,392.  See  /n  re 
Debs,  (1895)  158  U.  S.  564,  15  S.  Ct.  900, 
39  U.  S.  (L.  ed.)  1092;  In  re  Lennon, 
(1897)  166  U.  S.  548,  17  S.  Ct.  658,  41  U. 
S.  (L.  ed.)1110;  U.  S.  v.  Sweeney,  (W.  D. 
Ark.  1899)  95  Fed.  434. 

n.  Violation  of  Immigration  Law 
To  violate  immigration  law. — Assisting 
the  importation  of  alien  contract  laborers 
is  an  '^offense  against  the  United  States," 
since  Congress,  in  making  it  a  misde- 
meanor, by  the  Act  of  Feb.  20,  1907,  34 
Stat.  L.  898,  ch.  1134,  in  Immigration, 
vol.  3,  p.  654,  to  assist  the  immigration 
of  such  persons,  has  made  such  action  a 
crime,  indictable  as  such,  although,  by  sec- 
tion 5  of  that  Act,  it  has  provided  a 
remedy  in  the  nature  of  a  civil  action  for 
the  recovenr  of  a  penalty  for  a  violation  of 
the  Act.  U.  S.  t?.  Stevenson,  (1909)  215 
U.  S.  200,  30  S.  Ct.  37,  54  U.  S.  (L.  ed.) 
157;  U.  S.  r.  Tsokas,  (S.  D.  N.  Y.  1908) 
163  Fed.  129. 

o.  Violation  of  Interstate  Commerce 

Law 

In  general — ^A  conspiracy  to  induce  the 
giving  or  receiving  of  rebates  in  violation 
of  the  Elkins  Act  (Act  Feb.  19,  1903,  ch. 
708,  32  Stat.  L.  847,  in  Interstate  Com-  . 
MERGE,  vol.  4,  p.  549)  is  punishable 
under  tliis  section,  where  the  persona 
charged  are  not  limited  to  the  giver  and 
receiver  of  the  rebate  alone.  Tlioma^  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1907)  156  Fed. 
897,  84  C.  C.  A.  477,  17  L.  R.  A.  (N.  S.) 
720. 

Under  the  Elkins  Act,  cited  in  the  last 
preceding  paragraph,  abolishing  imprison- 
ment as  a  puniHhmcnt  for  uflenses  com- 
mitted against  the  acts  regulating  inter- 
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state  commerce,  an  indictment  alleging 
that  the  agents  of  a  shipper  and  the 
agents  of  a  railroad  company  engaged  in 
interstate  commerce  stipulated  to  give  and 
receive  rebates  on  the  transnortation  of 
sugar  from  New  York  to  Detroit,  and 
thereafter  g&ve  and  received  such  rebates  in 
pursuance  of  such  fraudulent  conspiracy, 
merely  alleged  a  violation  of  the  Inter- 
state Commerce  Act  as  amended  by  the 
Elkins  Act,  and  was  therefore  not  sustain- 
able as  alleging  a  conspiracy  to  commit 
an  offense  against  the  United  States.  U.  S. 
r.  Xew  York  Cent.,  etc.,  R.  Co.,  (S.  D.  N. 
Y.  1906)  146  Fed.  298,  affirmed  (1909) 
212  U.  S.  481,  500,  29*  S.  Ct.  304,  309,  63 
U.  S.  (L.  ed.)   613,  624. 

An  indictment  will  lie  under  this  sec- 
tion for  conspiracy  to  violate  section  6 
of  the  Interstate  Commerce  Act  as 
amended,  in  iNTESEtSTATE  Commerce,  vol. 
4,  p.  421,  by  the  granting  of  unlawful 
rebates.  U.  S.  v.  Grand  Trunk  R.  Co., 
(W.  D.  N.  Y.  1910)   225  Fed.  383. 

The  Hepburn  Act  (Act  of  June  29, 1906, 
ch.  3591,  §  1,  34  Stat.  L.  584  (see  Inter- 
state Commerce,  vol.  4,  p.  337)   which 
makes  it  a  criminal  offense  for  a  common 
carrier  to  issue  any  interstate  free  trans- 
portation, except  to  certain  classes  of  per- 
sons, and  for  any  person  not  belonging  to 
one  of  such  classes  to  use  such  free  trans- 
portation, does  not  subject  to  punishment 
the  officer  or  agent  who  issues  such  trans- 
portation, nor  a  person   to  whom   it  is 
iBsned,  unless  he  uses  the  same;  and  hence 
an  indictment  will  lie,  for  conspiracy  to 
commit  an  offense  under  said  act,  against 
aa    agent    of    a    railroad    company    and 
others,  to  whom  by  «igreement  he  issues 
interstate  free  passes  on  behalf  of  said 
company,  and  who  pursuant  to  such  agree- 
ment  sell    the   same   for   use   by    others 
not  within  the  excepted  classes.  '  U.  S.  r. 
Clark,    (W.   D.  Mo.   1908)    164  Fed.   75. 
Construing  together  this  section  and  the 
•Aeta    of    July    2,    1890,    known    as    the 
"Sherman  Anti-Trust  Law,**  and  of  Feb- 
ruary 4,  1887,  entitled  "An  Act  to  regu- 
late commerce,"  as  amended  by  the  Act  of 
^rch2, 1889  (see  Iittbrstate  CoMMERcafi, 
voL  4,  p.  331 ) ,  it  will  be  seen  that  a  com- 
bination of  persons,  which  will  have  the 
effect  to  defeat  the  provisions  of  the  Inter- 
state Commerce  Law  inhibiting  discrimi- 
nations in  transportation,  and  further  to 
restrain  trade,  will  be  obnoxious  to  severe 
penalties.    Waterhouse  v.  Oomer,  (W.  B. 
Ga.  1893)    55  Fed.  149..      And  being  an 
offense  for  any  person  to  do,  or  omit  to  do, 
any  act  forbidden  or  directed  to  be  done 
by  the  Interstate  Commerce  Law,  it  is  a 
crime  under  this  section  for  persons  to 
enter  into  a  combination  in  restraint  of 
such  commerce.    In  re  Grand  Jury,  (N.  D. 
111.  1894)  62  Fed.  828;  In  re  Grand  Jury, 
(S.   D.   Cal.   1894)    62  Fed.   834;    In  re 
Grand  Jury,    (N.  D.  Cal.   1894)    62  Fed. 
840:    U.  S.  r.  Howell,  (VV.  D.  Mo.  1802) 
56  Fed.  21. 


Injunction  against  conspirators. — ^Threat- 
ened offenses  under  this  section,  in  the  na- 
ture of  conspiracies  to  violate  the  provi- 
sions of  interstate  commerce  law,  may  be 
met  by  orders  issuing  from  a  court  of 
equity   in   the  nature   of   temporary   re- 
straining orders  or  temporary  mandatory 
injunctions.    Toledo,  etc.,  R.  Co.  t?.  Penn- 
sylvania Co.,   (N.  D.  Ohio  1893)   54  Fed. 
730;  U.  S.  i\  Sweeney,  (W.  D.  Ark.  1899) 
95  Fed.  434.    See  In  re  Lennon,  (1897)  166 
U.  S.  548,  17  S.  Ct.  658,  41  U.  S.  (L.  ed.) 
1110;    In  re  I>ebs,  (1895)   158  U.  S.  564, 
15  S.  Ct.  900,  30  U.  S.  (L.  ed.)  1092, 

III.  Conspiracy  to  Defraud 
See  also,  infra,  this  note,  VIII,  5,  p. 
578  et  seq,;  and  see  article  Conspiracy, 
5  R.  C.  L.  1075. 

1.  Not  Limited  to  Property  Rights 

The  term  "  deiraud,"  as  used  in  this  sec- 
tion, should  not  be  construed  as  limited 
to  frauds  respecting  property  rights,  but 
includes  the  deprivation  of  any  right  by 
deception  or  artifice;  the  act  being  in- 
tended to  secure  the  wholesome  adminis- 
tration of  the  laws  and  affairs  of  the 
United  States  in  the  interests  of  the  gov- 
ernment. Curley  v,  U.  S.,  (C.  C.  A.  Ist 
Cir.  1904)  130  Fed.  1,  64  O.  C.  A.  369; 
McGregor  r.  U.  S.,  (C.  C.  A.  4th  Cir.  1904) 
134  Fed.  187,  69  C.  G.  A.  477 ;  U.  S.  t?- 
Stone,  (D.  C.  N.  J.  1905)  135  Fed.  392; 
U.  S.  r.  Bradford,  (E.  D.  La.  1905)  148 
Fed.  413,  affirmed  (C.  C.  A.  6th  CHr.  1907) 
152  Fed.  616,  81  C.  C.  A.  606;  Haas  v. 
Henkel,  (S.  D.  N.  Y.  1909)  166  Fed.  621, 
affirmed  (1910)  216  U.  S.  462,  30  S.  Ct. 
249,  54  U.  S.  (L.  ed.)  569;  U.  S.  t?.  Moore, 
(C.  C.  Ore.  1909)   173  Fed.  122. 

Thus  an  indictment  is  good  thereunder 
which  avers  facts  sufficiently  showing  that 
defendants  conspired  to  deceive  inspectors 
of  the  United  States  in  the  exercise  of 
their  official  functions  by  fraudulently  in- 
ducing them  to  approve  life  preservers 
which  did  not  in  fact  comply  with  the  re- 
quirements of  the  federal  law,  and  that 
thev  committed  overt  acts  pursuant  to 
such  conspiracy.  U.  S.  c.  Stone,  (D.  C. 
N.  J.  1905)  135  Fed.  392. 

"It  is  well  settled  that  the  govern- 
ment need  not  show  pecuniary  loss 
in  order  to  establish  a  conspiraey  to  de- 
fraud. The  Supreme  Court  held  in  Haas 
f.  Henkel,  [1^101  216  U.  S.  462,  30  S.  Ct. 
249,  54  U.  S.  (L.  ed.)569,  17  Ann.  Cas. 
1112,  that  the  statute  was  broad  enough 
to  include  any  conspiracy  for  the  pur- 
pose of  impairing,  obstructing  or  defeating 
the  lawful  functions  of  any  department 
of  government,  and  that  a  conspiracy  to 
obtain  crop  reports  from  a  statistician  of 
the  Department  of  Agriculture  in  advance 
of  the  time  allowed  by  the  regulations  of 
the  Secretary  of  Agriculture  fell  within 
the  prohibition   of   the  Act."     Stager   t?. 
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U.  S.,   (C.  C.  A.  2d  Cir.  1916)  223  Fed. 
510,  147  C.  C.  A.  396. 


2.  "  In  Any  Manner  " 

Criminality  of  fraud  not-  esaentiaL — ^A 

conspiracj  to  defraud  the  United  States 
comprehends  defrauding  the  United  States 
in    any    manner    whatever,    wlieUui    the 
fraud  has  been  declared  a  criminal  fraud 
or  not.      U.  S.  v.  Whalan,   (1868)   7  Int. 
Rev.  Rec.   161,  28  Fed.  Cas.  No.  16,669; 
U.  S.  f.  Newton,  (S.  I).  la.  1891)  48  Fed. 
218;  U.  8.  V.  Gordon,  (D.  C.  Minn.  1884) 
22  Fed.  250;  U.  S.  v.  Thompson,   (1«86) 
12  Sawy.  (U.  S.)   151.     To  constitute  the 
offense    of    conspiring    "  to    defraud    the 
United   States  "'  under  this   section   it   is 
not  essential  that  the  conspiracy  should 
have  been  to  commit  an  act  in  violation 
of  a  criminal  statute.     U.  S.  r.  Stone,  (D. 
C.  N.  J.  1905)  135  Fed.  302.    This  section 
is  not  limited  to  conspiracies  to  defraud 
the  revenue,  but  includes  every  conspiracy 
to  deprive  the  United  States,  by  misrepre- 
sentation or  concealment  of  material  facts, 
of  any  kind  of  property  or  whatever  may 
be  legally  due  it.     U.  S.  v.  Owen,   (D.  C. 
Ore.  1887)   32  Fed.  634;  U.  S.  t?.  Thomp- 
son, (C.  C.  Ore.  1886)  29  Fed.  86.     Under 
this  section  it  is  sufficient  that  it  be  the 
conspirator's  purpose  to  commit  a  wilful 
fraud  on  the  law,  or  some  statutory  re- 
quirement pertinent  to  be  observed,  in  view 
of  the  present  controlling  conditions;  and 
it  is  not  necessary  that  there  should  be 
a  conspirac;^-  to  do  an  act  that  is  an  of- 
fense  or   crime   by   some   statute   of   the 
general   government,    or    to    deprive    the 
United    States   of   its   property   or   some 
property  right.      U.  S.  v,  Raley,   (D.  C. 
Ore.  1909)    173  Fed.  159. 

A  conspiracy  to  defraud  the  United 
States  by  corruptly  administering  an  Act 
of  Congress,  contrary  to  the  true  intent 
and  policy  thereof,  constitutes  an  indict- 
able offense  under  this  section.  U.  S.  i?. 
Moore,  (C.  C.  Ore.  1909)   173  Fed.  122. 

This  section  should  be  construed  as 
declaring  not  only  against  conspira- 
cies to  commit  offenses,  but  also  to  con- 
spiracies to  defraud  the  United  States, 
and  to  punish  such  conspiracies  when 
supplemented  by  an  overt  act,  though  the 
wrong  has  not  become  effectual  in  its  pur- 
pose. Curley  c.  U.  S.,  (C.  C.  A.  1st  Cir. 
1904)  130  Fed.  1,  64  C.  C.  A.  369, 
affirming  (C.  C.  Mass.  1903)  122  Fed.  738. 
'*  It  is  well  settled  that  these  words 
["  in  any  manner,"  etc.]  are  broad  enough 
to  include  any  conspiracy  for  the  purpose 
of  impairing,  obstructing,  or  defeating 
the  lawfiil  function  of  any  department 
of  the  government."  U.  S.  v.  Gradwell, 
(D.  C.  K.  1.  191G)  234  Fed.  446,  judg- 
nient  affirmed,   (1917)    243  U.  S.  476,  37 

S.  Ct.  407,  61  U.  S.  (L.  ed.)  . . 

To  *'  defraud  "  the  United  States  is  not 
confined  to  pecuniary  injury.   '*  To  defraud 


means,  not  only   to  deprive  or  to  with- 
hold from  one  that  which  justly  belongs 
to  or  is  due  him,  but  also  to  deprive  him 
of  any  right  by  artifice  or  wrong  practiced 
upon  him."      Tyner  r.  U.  S.,   (1904)    23 
App.   Cas.    (D.   C.)    324  holding  that,  as 
the  statute  denounces  a  conspiracy  to  de- 
fraud in  any  manner  or  for  any  purpose 
it  thereby  expressly  indicates  an  intention 
to  give  the  word  "  defraud  "  the  broadest 
and    most     comprehensive     signification; 
and  that,  since  any  wilful  or  corrupt  mis- 
conduct on   the  part   of  an  official   in   a 
government  department  that  operates   to 
impair    its    administration,    it    does    the 
United    States    some    substantial    injury, 
and    a   conspiracv   to   commit   such    mis- 
conduct is  therefore  indictable.      A  con- 
spiracy  by   a   postmaster   and   others    to 
ootain    an    increase   of   salary    from    the 
government    by    selling    or    disposing    of 
postage   stamps,   etc.,   otherwise   than    as 
provided  by  law,  contrary  to  the  prohi- 
bition  in    section    208,   this    title,   infra, 
is  indictable  as  a  conspiracy  "  to  defraud 
the    United    States."      U.    S.    v.    Foster. 
(1914)    233  U.  S.  515,  34  S.  Ct.  666.  58 
U.   S.    (L.    ed.)     1074,   reversing    (D.    C. 
Mass.  1913)   211  Fed.  206. 

An  indictment  cannot  be  sustained  upon 
allegation  of  a  conspiracy  to  defraud,  when 
the  fraud  contemplated  was  only  made  a 
fraud  upon  the  United  States  subsequent 
to  the  alleged  conspiracy  to  commit  it. 
In  this  case  the  alleged  attempted  fraud 
was  primarily '  and  exclusively  in  the  na- 
ture of  a  claim  against  the  state  of  Mis- 
souri, and  the  payment  of  such  claims 
had  not  at  the  time  been  assumed  by 
Congress.  U.  S.  v,  Crafton,  (1877)  4 
DiU.  145,  25  Fed.  Gas.  No.  14,881. 


3.  To  Defraud  Individuals 

A  conspiracy  to  defraud  an  individual, 
even  though  the  mails  be  made  use  of  for 
the  purpose,  does  not  fall  within  the 
terms  of  this  section.  What  is  there  pro- 
vided for  is  a  conspiracy  of  two  or  more 
either  to  commit  an  offense  against  the 
United  States  or  to  defraud  it.  U.  S.  v. 
Clark,    (M.   D.   Pa.    1903)    121   Fed.   190. 

Although  the  government  absolutely 
owns  the  Panama  Railroad  Company  and 
is  the  only  person  profiting  or  losing  bv  its 
activities,  still  the  railroad  company  sues 
and  is  sued  just  like  any  other  corpora- 
tion, in  its  own  name;  and  a  cHinspiracy 
to  sell  to  the  company  goods  deficient  in 
quality  is  not  a  conspiracy  to  defraud 
the  United  States.  Salas  v.  U.  S.,  (C.  G. 
A.  2d  Cir.  1916)  234  Fed.  842,  148  C.  C. 
A.  440. 

4.  Intent 

"  An  intention  to  take  part  in  a  conspir- 
acy is  always  essential  to  the  commis- 
sion   of   the    crime    of   conspiracy,    and. 
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where  it  is  cbargea  that  the  conspiracy 
was  to  defraud  some  other  person,  an  in- 
tention to  defraud  is  essential."  Fall  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1913)  209  Fed. 
547,  126  C.  C.  A.  369. 

Instructions  with  respect  to  the  intent 
necessary  to  be  found  to  warrant  a  con- 
viction of  defendants  on  a  charge  of  con- 
q>iracy  to  defraud  the  United  States, 
which  charged^  in  effect,  that  if  defend- 
ants intended  the  consequences  which 
naturally  and  in  fact  resulted  from  their 
acts,  and  such  result  was  to  defraud  the 
goYemment,  they  could  not  be  acquitted 
because  they  may  not  have  thought  the 
government  would  be  defrauded,  were  held 
to  be  correct.  McGregor  p.  U.  S.,  (C.  C. 
A.  4th  Cir.  1904)  134  Fed.  187,  69  C. 
C.  A.  477. 

5.  Impairing  Lawful  Function  of  Oovem- 
ment  Department 

In  Haas  t?.  Henkel,  (S.  D.  N.  Y.  1909) 
166  Fed.  621)  holding,  on  habeas  corpus, 
that  an  indictable  conspiracy  was  shown 
prima   facie    in    an    indictment    charging 
conspiracy   to  bribe   an   associate   statis- 
tician of  the  bureau  of  statistics  of  the 
Department  of  Agriculture  to  induce  him, 
in  violation  of  his  official  duty,  established 
hj  the  usage  of  the  department,  to  divulge 
the  contents  of  a  cotton  crop  report  in 
advance    of    its    official    publication,    the 
court  said:        "As   the  government   evi- 
dently intended  to  supply  the  public  with 
correct    information,    its    whole    purpose 
would  not  only  be  prevented,  but  actually 
reversed,  if  the  department  issued  incor- 
rect reports.      A  conspiracy  to  cause  in- 
correct monthly  reports  to  be  published 
would  defraud  the  United  States,  because 
it  would  change  its  department  from  an 
agency  to   enlighten   the  public  into  an 
agency  to  mislead  it.      It  would  be  as  if 
wreckers,    in    combination    with    persons 
connected   with   the   location   of   channel 
buoys  or  with  lighthouses,  were  to  combine 
to  move    the    buoys    or    extinguish    the 
hghts."      The  judgment  of  the  court  re- 
fusing relief  bv  habeas  corpus  was  affirmed 
in  Haas  v.  Henkel,  (1910)  216  U.  S.  462, 
90  S.  Ct.  240,  54  U.  S.    (L.  ed.)   569,  17 
Ann.  Gas.    1112,   where   the  court   said: 
"These   counts  do   not  expressly   charge* 
that  the  conspiracy  included  any  direct 
pecuniary  loss  to  the  United  States,  but, 
as  it  is  averred  that  the  acquiring  of  the 
information  and  its  intelligent  computa- 
tions, with  deductions,  comparisons  and 
explanations,   involved  great  expense,   it 
is  clear  that  practices  of  this  kind  would 
deprive   these  reports   of   most   of   their 
Talne  to  the  public,  and  degrade  the  de- 
partment in  general  estimation,  and  that 
there  would  be  a  real  financial  loss.-    But 
it  is  not  essential  that  such  a  conspiracy 
shall  contemplate  a  financial  loss  or  that 
one  shall  result.       The  statute  is  broad 
enough  in  its  terms  to  include  any  con- 


spiracy for  the  purpose  of  impairing,  ob- 
structing or  defeating  the  lawful  function 
of  any  department  of  government.  As- 
suming, as  we  have,  for  it  has  not  been 
challenged,  that  this  statistical  side  of 
the  Department  of  Agriculture  is  the  ex- 
ercise of  a  function  within  the  purview 
of  the  Constitution,  it  must  follow  that 
any  conspiracy  which  is  calculated  to  ob- 
struct or  impair  its  efficiency  and  destroy 
the  value  oi  its  operations  and  reports 
as  fair,  impartial,  and  reasonably  accu- 
rate, would  be  to  defraud  the  United 
States  by  depriving  it  of  its  lawful  right 
and  duty  ^  of  promulgating  or  diffusing 
the  information  so  officially  acquired  in 
the  way  and  at'ilie  time  reauired  by  law 
or  departmental  regulation." 

An  agreement  between  a  clerk  in  the 
Department  of  Agriculture  and  others 
pursuant  to  which  such  clerk  furnished  to 
the  others  advance  information  of  the  con- 
tents of  a  report  to  be  afterward  made 
public  by  the  department  regarding  the 
condition  of  the  cotton  crop,  based  on 
which  information  the  outsiders  specu- 
lated in  the  market  for  the  benefit  of  all 
parties  to  the  agreement,  was  held  not  to 
constitute  a  conspiracy  to  defraud  the 
United  States.  U.  S.  v.  Haas,  (S.  D.  N. 
Y.  1906)  167  Fed.  211.  Compare  U.  S.  r. 
Haas,  (S.  D.  N.  Y.  1908)  163'  Fed.  908. 
And  see  the  last  preceding  paragraph. 

A  scheme  whereby  the  publishers  of  a 
newspaper  attempted  to  procure  the  special 
rate  to  publishers  of  one  cent  a  pound,  in- 
stead of  the  transient  rate  of  four  cents  a 
pound,  by  deceiving  the  post-office  em- 
ployees as  to  the  circulation  of  the  paper, 
was  held  not  to  constitute  a  conspiracy 
to  defraud  the  United  States  Where  the 
paper  was  entitled  under  the  law  to  the 
one  cent  a  pound  rate  for  its  entire  issue. 
U.  S.  V.  Atlanta  Journal  Co.,  (N.  D.  Ga. 
1911)   185  Fed.  656. 

6.  Completion  of  Offense 

Where  a  conspiracy  is  formed  to  de- 
fraud the  United  States  in  any  manner, 
in  violation  of  this  section,  the  offense 
is  complete  when  the  conspiracy  is  formed, 
and  the  conspirators  are  subject  to  prose- 
cution whenever  one  or  more  of  them  has 
done  any  act  in  the  furtherance  of  the 
unlawful  scheme  devised  and  agreed  on; 
it  being,  therefore,  sufficient  that  the  con- 
spiracy, when  formed,  was  attended  with 
corrupt  motives  and.  was  for  a  corrupt 
purpose.  U. '3.  t?.  Moore,  (C.  C.  Ore. 
1909)  173  Fed.  122. 

7.  To  Publish  Incorrect  Oovemment  He- 
ports 

A  conspiracy  to  cause  the  publication  of 
incorrect  monthly  agricultural  reports 
concerning  the  cotton  crop  of  the  current 
year  constituted  a  *'  conspiracy  to  de- 
fraud"  the  United  States,  prohibited  by 
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this  section.  Haas  v.  Henkel,  (S.  D.  N. 
Y.  1909)  166  Fed.  621,  affirmed  (1910) 
216  U.  S.  462,  30  S.  Ct.  249,  54  U.  S.  (L. 
ed.)  569,  17  Ann.  Cas.  1112.  See  also 
supra,  this  note,  III,  5,  p.  547. 

8.  False  Information  Regarding  National 

Banks 

An  indictment  alleging  the  conspiracy 
to  defraud  the  United  States  in  the  exer- 
cise of  its  governmental  and  flsgal  func- 
tions, by  deliberately  giving  false  infor- 
mation regarding  the  financial  condition 
ol  a  national  bank,  the  fraud  resulting  in 
lessening  the  power  of  the  federal  govern- 
ment by  failure  to  maintain  in  efficient 
condition  one  portion  of  the  national  fiscal 
system,  stated  an  offense  against  the 
United  States;  it  being  possible  to  have 
a  conspiracy  to  defraud  by  merely  de- 
ceiving a  governmental  officer,  though 
neither  the  government  nor  the  officer  was 
deprived  thereby  of  money  or  money 
value.  U.  S.  tJ.  Morse,  ( S.  D.  N.  Y.  1908 ) 
161  Fed.  429. 

9.  False  Personation  of  Another  on  Civil 

Service  Examination 

In  Ourley  v.  U.  S.,  (C.  C.  A.  1st  Cir. 
1904)  130  Fed.  1,  64  C.  C.  A.  369,  it  ap- 
peared that  the  defendant  H.,  desiring  to 
procure  appointment  as  a  letter  carrier, 
a  position  in  the  classified  civil  service 
of  the  United  States,  unlawfully  agreed 
with  defendant  O.  that  the  latter  should 
falsely  impersonate  H.  at  a  civil  service 
examination,  and  do  all  acts  required  by 
the  examiners,  and  sign  H.'s  name  to 
the  examination  papers  to  be  delivered  to 
C.  for  examination  while  he  should  im- 
personate H.;  C.,  in  pursuance  of  such 
conspiracy,  gained  entrance  to  the  exam- 
ination, and  falsely  signed  H.'s  name  to 
a  declaration  sheet  which  was  required  to 
be  in  the  handwriting  and  on  the  honor 
of  the  applicant.  It  was  held  that  such 
facts  constituted  a  conspiracy  to  defraud 
the  United  States. 

Conspiring  to  commit  a  fraud  upon  the 
government,  by  forging  papers  and  imper- 
sonating an  applicant  in  an  examination 
before  civil  service  commissioner,  is  an 
offense  under  this  section.  U.  S.  v.  Bunt- 
ing, (E.  D.  Pa.  1897)   82  Fed.  883. 

10.  Execution  of  Straw  Bail 
In  a  prosecution  for  conspiracy  to  de- 
fraud the  United  States  by  the  execution 
of  straw  bail,  it  was  not  necessary  that 
•the  government  should  prove  that  the 
accused  did  not  appear  on  the  day  re- 
quired, since  the  government  was  de- 
frauded when  the  accustni  were  released  on 
the  strength  of  a  recognizance,  apparently 
good,  but  worthless  in  fact.  Radford  v. 
U.  S.,  (C.  C.  A.  2d  Cir.  1904)  129  Fed. 
49,  63  C.  C.  A.  491. 


11.  Corruption  of  Congressional  Elections 

Looking  to  the  origin  and  history  of 
this  section  37  and  considering  what  haA 
been  and  is  now  the  policy  of  Congress 
iu  dealing  with  the  regulation  of  elections 
of  Representatives  in  Congress,  it  waa 
held  that  the  section  was  never  intended 
to  apply  to  congressional  elections;  and  a 
conspiracy  to  bribe  voters  to  vote  at  such 
an  election  is  not  such  a  fraud  upon  the 
United  States  or  upon  candidates  or  the 
laws  of  a  state  as  falls  within  either  the 
terms  or  purposes  of  the  section.  U.  S. 
V.  Gradwell,   ( 1917 )   243  U.  S.  476,  37  S. 

Ct.  407,  61  U.  S.  (L.  ed.) ,  affirming  (D. 

C.  R.  I.  1916)  234  Fed.  446  and  U.  S.  r. 
O'Toole,  (S.  D.  W.  Va.  1916)  236  Fed. 
993),  pointing  out  that  this  section  was 
**  originally  a  law  for  the  protection  of  the 
revenue  and  for  now  fifty  years  confined  in 
its  application  to  '  offenses  against  the  op- 
erations of  the  government '  as  distin- 
guished from  the  processes  .by  which  men 
are  selected  to  conduct  such  operations." 
In  U.  S.  V.  OToole,  (S.  D.  W.  Va.  1916) 
236  Fed.  993,  it  was  held  that  no  offense 
was  shown  in  an  indictment  charging  that 
in  a  primary  election  in  West  Virginia  for 
the  nomination  of  United  States  Senator 
and  certain  other  federal  officers,  the  de- 
fendants conspired  to  defraud  the  United 
States  in  the  matter  of  its  governmental 
right  to  have  the  candidates  of  the  true 
choice  and  preference  of  the  Republican 
and  Democratic  parties  nominated  for  the 
office  of  senator,  etc.  The  court  said: 
"  We  can  find  no  provision  of  the  Consti- 
tution of  the  United  States  or  of  an  act 
of  Congress  which  either  directljr  or  by 
implication  *  warrants  the  court  in  hold- 
ing that  the  protection  of  the  federal 
government  extends  to  the  right  of  any 
citizen  to  participate  in  a  party  indorse- 
ment of  a  candidate  through  a  primary 
election  or  otherwise.  The  right  is  created 
by  painty  rules  or  st  ,te  legislature,  and 
the  remedy,  if  there  be  on-*,  must  be  de- 
rived from  the  same  source." 

In  U.  S.  V.  Aczel,  (D.  C.  Ind.  1916) 
219  Fed.  917,  overruling  a  demurrer  to  an 
indictment,  tiie  court  answered  the  follow- 
ing question  in  the  affirmative:  "  Is  a 
'  conspiracy  to  corrupt  and  debauch  voters 
at  an  election  where  a  United  States  Sen- 
ator and  member  of  Congress  are  to  be 
elected,  and  to  fraudulently  manipulate 
and  corrupt  and  debauch  the  election  it- 
self ...  a  conspiracy  to  defraud  the 
United  States?" 

12.  DefroAiding  of  Public  Lands 
See  also  this  heading  infray  this  note, 
p.  584. 

A  conspiracy  to  defraud  the  United 
States  of  the  possession  of  public  lands  by 
means  of  fraudulent  homestead  entries  i« 
within  this  section,  although  there  is  no 
purpose  to  carry  the  prelimin-iry  entries 
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to  final  eaxtrj  and  patent.  Stearns  i7.  U. 
S.,  (C.  C.  A.  8th  Cir.  1907)  162  Fed.  900, 
S2  C.  C.  A.  48. 

*'  An  entry  on  the  public  lands  made 
not  in  good  faith^  or  in  evasion  of  the 
provisions  of  the  law,  is  a  fraud  tipon  the 
government,  and  a  combination  of  two  or 
more  persons  to  induce  others  to  make 
such  entries  is  a  conspiracy  punishable." 
Chaplin  f.  U.  S.,  (C.  C.  A.  9th  Cir.  1912) 
193  Fed.  879,  114  C.  C.  A.  93,  certiorari 
denied,  (1912)  225  U.  S.  705,  32  S.  Ct. 
838,  56  U.  S.   (L.  ed.)    1266. 

In  U.  S.  r.  Wells,  (C,  C.  A.  2d 
Cir.  1912)  192  Fed.  870,  113  C.  C. 
A.  194,  reversing  (S.  D,  N.  Y.  1910) 
sub  nom.  Ireland  r.  Henkle,  179  Fed. 
993,  the  indictment  charged  that  June 
1,  1906,  within  the  district  of  Wyoming, 
the  four  defendants,  residents  of  New 
York,  conspired  with  four  other  defend- 
ants, residents  of  Wyoming,  and  wdth 
other  persons,  to  defraud  the  United 
States  by  obtaining  1,760  acres  of  coal 
land  of  the  United  States  in  Wyoming 
for  a  corporation  to  be  thereafter  formed 
under  the  name  of  the  Owl  Creek  Coal 
Company  in  excess  of  the  acreage  which 
such  corporation  could  obtain  by  direct 
entry,  and  to  accomplish  this  by  hiring 
individual  entrymen  to  make  entries,  not 
for  their  own  use  and  benefit,  but  for 
the  use  and  benefit  of  the  corporation,  and 
by  advancing  the  moneys  necessary  for 
making  the  entries  and  paying  for  the 
land  to  be  subsequently  conveyed  to  the 
corporation.  The  indictment  then  went  on 
to  charge  as  overt  acts  in  pursuance  of 
the  conspiracy  the  verification  of  entry 
applications  by  some  14  entrymen  June  4, 
1906,  at  Amityville,  N.  Y.,  the  verification- 
of  nonmineral  affidavits  to  accompany  said  • 
applications  by  defendants  in  Wyoming; 
the  filing  by  the  conspirators  of  the  ap- 
plications of  the  entrymen  June  22,  1906, 
in  the  United  States  Land  Office  at  Lan- 
der, Wyo.;  the  payment  there  by  the  con- 
spirators of  the  purchase  price  of  the 
land;  the  payment  to  the  entrymen  of 
$10  each  for  making  the  entries  and  the 
forwarding  of  their  deeds  to  the  Owl 
Creek  Coal  Company  from  Amityville  to 
the  register  of  deeds  of  Big  Horn  county, 
Wyo.,  for  record.  The  statutory  provisions 
involved  R.  S.  sees.  2347,  2350  (in  Pub- 
lic Lands)  regulating  the  right  to  enter 
ooal  lands.  It  was  urged  that  the  indict- 
ment charged  no  offense  because  there 
is  nothing  to  prevent  individuals  from 
making  entries  with  the  intention  of  con- 
veying to  a  corporation  or  to  anyone  else. 
But  the  court  said :  "  This  is  quite  true 
of  persons  really  making  independent  en- 
tries, but  the  whole  act  could  be  nullified 
if  individuals  or  corporations  could  ac- 
quire more  land  than  they  were  entitled 
to  enter  directly  by  employing  dummies 
to  make  entries  for  their  benefit.     .     .    . 


The  charge  in  the  indictment  is  most  clear 
that  the  entrymen  were  not  acting  for 
their  own  use  and  benefit.  It  is  next  said 
that  even  if  they  were  not  acting  for 
themselves,  they  could  not  be  acting  for  a 
corporation  to  be  thereafter  created,  and 
not  in  existence  at  the  time  the  entries 
were  made.  But  the  ofTense  charged  is 
a  conspiracy  to  defraud  the  United  States 
in  pursuance  of  which  the  defendants  com- 
mitted overt  acts.  It  makes  no  differ- 
ence whether  the  corporation  to  be  bene- 
fited was  in  existence,  or  .whether  it 
ever  came  into  existence  or  the  conspiracy 
was  ever  carried  out.'* 

In  Jones  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1908)  162  Fed.  417,  89  C.  C.  A.  303 
it  was  held  that  to  obtain  land  of  the 
government  open  to  entry  under  its  home- 
stead laws  by  means  of  false  proof  in 
respect  to  the  entryman's  residence  or  im- 
provements thereon,  or  for  the  use  or  bene- 
fit or  another,  is  not  only  a  fraud  in  fact, 
but  a  fraud  on  the  homestead  law,  a 
conspiracy  to  commit  which  constitutes 
a  violation  of  this  statute. 

A  conspiracy  to  obtain  title  to  coal 
lands  of  the  United  States,  in  clear  viola- 
tion of  the  prohibition  of  the  coal -land 
laws  against  making  more  than  one  entry, 
is  embraced  by  the  provision  of  this  sec- 
tion making  criminal  conspiracies  "  to 
defraud  the  United  States  in  any  manner 
or  for  any  purpose."  U.  S.  v.  Keitel, 
(1908)  211  U.  S.  370,  29  S.  Ct.  12i3,  53 
U.  S.   (L.  ed.)  230. 

In  U.  S.  v.  Robbins,  (D.  C.  Utah  1907) 
157  Fed.  999,  it  appeared  that  the  defend- 
ant entered  into  a  conspiracy  to  defraud 
the  United  States  of  title  to  and  the 
possession  of  large  tracts  of  coal  land 
by  procuring  others  to  enter  the  land  in 
separate  parcels  as  cash  purchasers;  de- 
fendants furnishing  the  money,  and  the 
entrymen  holding  the  land  in  secret  trust 
for  defendants.  It  was  held  that  the  gist 
of  the  conspiracy  being  the  intent  to  give 
such  entries  a  false  appearance  for  the 
purpose  of  misleading  the  United  States, 
it  constituted  a  conspiracy  to  defraud  the 
United  States,  prohibited  by  this  section, 
though  defendants  did  not  stand  in  such 
a  position  to  the  government  as  to  require 
a  disclosure  of  the  true  facts. 

In  Pereles  v.  Weil,  (E.  D.  Wis.  1907) 
157  Fed.  419,  it  was  held  that  an  indict- 
ment which  charges  defendants  with  con- 
spiracy to  defraud  the  United  States,  by 
obtaining  for  a  certain  corporation .  coal 
lands  of  the  United  States,  in  excess  of 
the  quantity  which  it  could  lawfully  ac- 
quire imder  the  coal  land  purchase  laws, 
by  means  of  entries  to  be  made  by  certain 
of  the  defendants  as  individuals  thereby 
securing  patents  to  themselves,  paying  for 
the  lands  with  money  furnished  by  the 
corporation,  and  thereupon  conveying  such 
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lands  to  the  corporation,  and  which 
charges  as  overt  acts  the  making  of  appli- 
cations for  such  entries,  the  acauiring  of 
patents,  and  the  making  of  sucn  convey- 
ances, does  not  state  an  offense  under 
this  section,  where  it  does  not  aver  that 
such  defendants  were  employed  or  pro- 
cured by  the  corporation  to  make  appli- 
cations for  the  entries  in  its  behalf,  that 
there  was  any  fraudulent  intention  in 
fact  in  making  the  entries,  or  that  the 
patents  issued  thereon  were  void;  there 
being  nothing  in  the  statute  to  prevent 
the  corporation  from  lawfully  acquiring 
by  purchase  any  quantity  of  coal  lands, 
the  title  to  which  or  the  preference  right 
to  purchase  which  had  been  lawfully  ac- 
quired by  others. 

In  Hyde  v.  Shine,  (1905)  199  U.  S.  62, 
25  S.  Ct  760,  50  U.  S.  (L.  ed.)  90, 
affirming  (N.  D.  Cal.  1904)  132  Fed.  545, 
it  was  held  that  a  conspiracy  to  obtain 
school  lands  from  the  states  of  California 
and  Oregon  in  the  names  of  fictitious  or 
disqualified  persons  by  the  use  of  forged 
affidavits,  assignments,  and  other  docu- 
ments, and  to  relinquish  them  to  the 
United  States  under  the  Act  of  June  4, 
1897,  ch.  2,  sec.  1,  30  Stat.  L.  36,  in 
exchange  for  other  public  lands,  cannot 
escape  condemnation  under  this  section 
forbidding  conspiracies  to  defraud  the 
United  States,  on  the  theory  that  the 
United  States,  having  received  the  school 
lands  in  lieu  of  other  lands  patented,  has 
not  been  defrauded  —  even  assuming  that 
the  United  States  stands  in  the  position 
of  a  bona  fide  purchaser  in  respect  to  the 
school  lands.  Compare  In  re  Benson, 
(S.  D.  N.  Y.  1904)    131  Fed.  968. 

A  conspiracy  to  induce  entrymen  who 
have  made  application  under  the  Timber 
and  Stone  Act  of  June  3,  1878,  as  amended 
by  the  Act  of  Aug.  4,  1892,  in  Timber 
Lands  and  Fobest  Resebves,  to  agree 
to  convey  after  patent,  is  not  one  to  de- 
fraud the  United  States  "  in  any  manner 
or  for  any  purpose,"  within  the  meaning 
of  section  5440,  since  the  former  statute 
not  only  does  not  expressly  prohibit  an 
entryman  from  making  such  an  agree- 
ment, but  impliedly  sanctions  it.  U.  S. 
V,  Biggs,  (1909)  211  U.  S.  607,  29  S.  Ct. 
181,  53  U.  S.  (L.  ed.)  305;  U.  S.  v. 
Sullenberger,  (1909)  211  U.  S.  622,  29 
S.  Ct.  186,  53  U.  S.  (L.  ed.)  311. 

To  constitute  a  violation  of  this  section 
by  conspiring  to  defraud  the  government 
of  public  lands  subject  to  entry  under 
Timber  and  Stone  Act,  it  is  not  essential 
that  a  patent  for  the  lands  be  issued  and 
delivereid;  a  violation  of  the  section  not 
depending  upon  the  success  of  the  con- 
spiracy, and  becoming  complete  when  the 
final  step  has  been  taken  by  the  con- 
spirators in  inducing  fraudulent  entries 
and  the  issuance  of  certificates  of  pur- 
chase.    U.   S.   V.   Black,    (C.   C.   A.    7th 


Cir.    1908)    160  Fed.   431,   87  C.  0.   A. 
383. 

To  sustain  a  conviction  of  conspiracy 
to  defraud  the  United  States  in  order  to 
obtain  a^  quantity  of  coal  land  by  hiring 
entrymen  to  make  entries,  not  for  their 
own  use  and  benefit,  but  for  the  use  and 
benefit  of  the  defendants,  it  is  not  es- 
sential that  the  entrymen  should  be  co- 
conspirators. U.  S.  t?.  Wells,  (C.  C.  A. 
2d  Cir.  1912)  192  Fed.  870,  113  C.  C.  A. 
194. 

A  conspiracy  by  two  persons  to  enter 
a  certain  tract  of  land  in  the  name  of 
one  of  them,  imder  the  Timber  Culture 
Act,  with  the  money  of  the  other,  for  the 
purpose  of  selling  and  disposing  of  the 
location,  for  the  benefit  of  the  party 
furnishing  the  money,  to  any  one  who 
might  desire  to  enter  the  same,  is  not  a 
conspiracy  to  defraud  the  United  States 
of  its  title  to  or  dominion  over  said  land; 
but  it  may  be  a  conspiracy  to  defraud  the 
United  States  of  the  possession  thereof 
for  an  indefinite  period.  U.  S.  v.  Thomp- 
son, (C.  C.  Ore.  1886)   29  Fed.  86. 

IV.  Overt  Acts 
See  article  Oonspiraoy,  6  R.  C.  L.  1066. 

1.  Necessary  to  Complete  Offense 

Allegations  of  overt  acts  in  indictment, 
see  infra,  this  note,  VIII,  3,  at  p.  563. 

At  common  law  proof  of  an  overt  act 
was  not  necessary  to  show  a  completed 
offense  of  conspiracy.  Robins  p.  U.  S.,  (C. 
C.  A.  8th  Cir.  1909)  172  Fed.  105,  90 
C.  C.  A.  307. 

.    Under  the  statute  it  is  true  that  the 
conspiracy,    the    unlawful    combination, 
has  been  said  to  be  the  crime,  and  that  at 
common  law  it  was  not  necessary  to  aver 
or  prove  an  overt  act;  but  section  5440 
(embodied  in  the  text  section)  has  gone 
beyond  such  a  rigid  abstraction  and  pre- 
scribes, as  necessary  to  the  offense,  not 
only  the  unlawful   conspiracy,   but  that 
one  or  more  of  the  parties  must  do  an 
"  act  to  effect  '*  its  object,  and  provides 
that  wKen  such  act  is  done  "  all  the  par- 
ties to  such  conspiracy"  become  liable. 
Hyde  i?.  U.  S.,  (1912)  226  U.  S.  347,  32 
S.  Ct.  793,  5e  U.  S.  (L.  ed.)   1114,  Ann. 
Gas.  191 4A  614,  wherein  the  court  said: 
"  It  seems  like  a  contradiction  to  say  a 
thing  is  necessary  to  complete  another 
thing  and  yet  that  other  thing  is  com- 
plete without  it.    It  seemB  like  a  paradox 
to  say  that  anything,  to  quote  the  Solicit- 
or General,  '  can  be  a  crime  of  which  no 
court  can  take  cognizance.'    The  conspir- 
acy, therefore,  cannot  alone  constitute  the 
offense.   It  needs  the  addition  of  the  overt 
act.     Such  act  is  something  more,  there- 
fore, than  evidence  of  a  conspiracy.       It 
constitutes  the  execution  or  part  execu- 
tion of  the  conspiracy  and  all  incur  guilt 
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by  it,  or  rather  complete  their  guilt  by 
it,  consummating  a  crime  by  it  cognizable 
then  by  the  judicial  tribunals,  such  tri- 
biinalB  only  then  acquiring  jurisdiction." 
''jThe  offense  of  conspiracy  under  this  sec- 
tion is  not  complete  until  an  overt  act  is 
done  by  one  of  the  conspirators  to  effect 
the  object  thereof.  U.  S.  t*.  Bopp,  (N. 
D.  OaJ.  1916)  237  Fed.  283;  Jones  v.  U. 
S.,  (C.  C.  A.  9th  Cir.  1908)  162  Fed.  417, 
89  C.  C.  A.  303. 

"  A  mere  conspiracy  without  an  overt 
act  done  under  it  is  not  criminally  punish- 
able under  section  37  of  the  Criminal 
Code."  Shea  f?.  U.  S.,  (C.  C.  A.  6th  Cir. 
1916)  236  Fed.  97,  149  C.  C.  A.  307. 

A  conspiracy  is  not  eff^ective  until  an 
overt  act  is  committed  by  one  or  more  of 
the  conspirators,  and  therefore  no  prose- 
cution can  be  had  until  that  time,  and 
then  only  against  those  consciously  par- 
ticipating at  the  time  in  the  effectuation 
of  the  unlawful  purpose.  U.  S.  v.  Eccles, 
(C.  C.  Ore.  1910)    181  Fed.  906. 

"  If  there  be  a  conspiracy  to  commit 
an  offense  against  the  United  States, 
or  to  defraud-  the  United  States,  the 
offense  under  that  section  is  complete,  al- 
though no  ■  successful  prosecution  can  be 
had  without  proof  of  an  act  in  aid,  fur- 
therance, or  accomplishment  of  the  object 
of  the  conspiracy."  Berkowitz  i'.  U.  S., 
(C.  C.  A.  3d  Oir.  1899)  93  Fed.  462,  36  C. 
C.  A.  379. 

This  offeiTse  does  not  consist  of  both 
conspiracy  and  the  acts  done  to  effect 
the  object  of  the  conspiracy,  but  of 
the  conspiracy  alone.  The  provision  of 
the  statute,  that  there  must  be  an  act 
done  to  effect  the  object  of  the  conspir- 
acy merely  affords  a  locus  penitentise,  so 
that  before  the  act  done  eitner  one  or  all 
of  the  parties  may  abandon  their  design 
and  thus  avoid  the  penalty.  U.  S.  v, 
Britton,  (1883)  108  U.  S.  199,  2  S,  Ct. 
631,  27  U.  S.  (L.  ed.)  698;  and  so  if  the 
conspiracy  was  entered  into  within  the 
limits  of  the  United  States  and  the  juris- 
diction of  the  court,  the  crime  was  then 
complete,  and  the  subsequent  overt  act 
may  have  been  done  anywhere.  Dealy  v. 
U.  S.,  (1894)  162  U.  S.  539,  14  S.  Ot. 
680,  38  U.  S.  (L.  ed.)  646. 

2.  Act  of  One,  Act  of  All 
''That  the  overt  act  of  one  conspirator 
is  the  act  of  all  does  not  admit  of  ques- 
tion, nor  that  the  commission  of  one  such 
overt  act  is  all  that  is  required  to  com- 
plete the  offense."  Jung  Quey  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1916)  222  Fed.  766,  138 
C.  C.  A.  314. 

Where  "the  unlawful  combination  or 
agreement  contemplates  a  series  of  acts 
for  its  accomplishments,  requiring  a  con- 
siderable period  of  time  for  their  per- 
formance, the  conspiracy  is  a  continuing 
offense  as  to  conspirators  who  have  not 
withdrawn  therefrom,  as  long  as  any  act 


or  acts  are  committed  by  one  or  more  of 
them  in  furtherance  of  the  object  thereof 
and  such  acts  are  not  separate  and  dis- 
tinct offenses,  but  merely  a  part  of  the 
substantive  offense."  U.  S.  t?.  Eccles,  (C. 
C.  Ore.  1910)  181  Fed.  906. 

"  If  the  defendants  and  others  conspired 
to  (tefraud  the  United  States  of  the 
possession  and  use  of  its  lands  by  fraudu- 
lent entries,  made  with  intent  of  the  en- 
trymen  not  to  comply  with  the  law,  the 
act  and  procurement  of  one  conspirator  in 
furtherance  thereof  is  imputable  to  the 
others,  though  they  might  be  ignorant  of  ' 
a  particular  entry  so  induced  and  the 
fraudulent  intent  of  the  particular  entry- 
man.  And  if  the  conspiracy  existed,  and 
the  details  of  its  execution  were  in- 
trusted to  agents  who  procured  such  en- 
tries to  be  made,  the  illegal  intent  of  the 
entrymen  would  be  material  for  consid- 
eration, though  actually  unknown  to  the 
defendants.  If  the  conspiracy  contem- 
plated false,  fictitious,  or  fraudulent  en- 
tries of  the  kind  in  question,  a  party  to 
it  is  chargeable  with  the  acts  consum- 
mating it,  though  not  personally  cogniz- 
ant with  all  the  details.  Indeed,  he  might 
be  guiltv,  though  no  entries  were  made 
at  all."'  Richards  tr.  U.  S.,  (C.  C.  A. 
8th  Cir.  1909)  176  Fed.  911,  99  C.  C.  A. 
401. 

3.  After  Formation  of  Conepiraoy 
In  Donaldson  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1913)  208  Fed.  4,  126  €.  C.  A.  316, 
affii*ming  a  conviction  of  conspiracy  and 
participation  in  unlawfully  receiving  and 
facilitating  the  transportation  and  con- 
cealment, after  importation,  of  certain 
opium  imported  into  the  United  States, 
contrary  to  law,  the  court  said :  "  It  was 
requested  that  the  jury  be  instructed  that 
they  could  not  convict  unless,  to  carry 
out  the  conspiracy  charged,  one  of  the 
overt  acts  charged  was  committed  as 
therein  stated,  and  further  in  that  con- 
nection that  no  overt  act  charged  or 
proven  could  be  held  sufficient  to  estab- 
blish  the  offense  charged,  unless  the  jury 
should  first  have  found  that  the  act  was 
committed  subsequent  to  the  complete 
formation  of  the  conspiracy,  and  that 
it  wks  in  furtherance  of  a  fully  com- 
pleted conspiracy,  not  a  part  of  it.  The 
overt  acts  charged  in  the  indictment 
were  in  substance:  First,  that  the  plain- 
tiff in  error  approached  Powers  and  re- 
quested him  to  aid  and  assist  in  unlaw- 
fully landing  from  the  steamship  Siberia 
600  cans  of  opium.  Second,  that  the 
plaintiff  in  error  introduced  Powers 
to  the  boatswain  and  the  engineer's  cabin 
boy  on  the  steamship  Siberia.  Third, 
that  in  furtherance  of  the  conspir- 
acy and  combination,  and  to  effect  and 
accomplish  the  object  thereof,  Gallagher 
on  December  13,  1911,  went  with  Powers 
from  San   Francisco  to  Oakland.     It  is 
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urged  that  these  acta  were  but  part  and 
parcel  of  the  formation  of  the  conspiracy. 
We  think  they  were  more.  Before  any  of 
them  were  performed,  the  general  conspir- 
acy had  been  entered  into,  and  Powers  had 
agreed  to  carry  out  his  part  thereof. 
Thereafter  the  plaintiff  in  error  performed 
the  overt  act  of  requesting  Powers  to  aid 
in  unloading  specified  opium,  then  in  the 
harbor  on  tne  steamship  Siberia,  and  he 
took  him  to  the  steamer  and  introduced 
him  to  the  Chinaman  who  had  the  opium 
in  charge.  Thereafter  Gallagher  went 
.with  Powers  from  San  Francisco  to  Oak- 
land to  accomplish  the  object  of  the  con- 
spiracy. These  were  acts  which  tended 
to  effect  the  object  of  the  conspiracy,  and 
it  was  enough  if  one  of  the  acts  charged 
was  proven  to  have  been  done." 

"A  person  who  was  not  a  party  to  the 
previous  conspiracv  cannot  be  convicted 
on  the  overt  act."  *  U.  S.  t?.  Cole,  (W.  D. 
Tex.  1907)   153  Fed.  801. 

4.  After   Consummation  of  Conspiracy 

"An  overt  act  presupposes  a  pending 
conspiracy  .  .  .  No  case  can  be  found 
where  the  overt  act  post  dated  the  con- 
summation of  the  conspiracy."  Ew  p. 
Black,  (E.  D.  Wis.  1906)   147  Fed.  832. 

Where  the  overt  act  alleged  as  a  part 
of  a  conspiracy  to  defraud  the  United 
States  took  place  after  the  conspiracy 
had  been  consummated,  it  was  held  to 
be  ineffective  as  an  overt  act  to  constitute 
such  offense.  Ex  p.  Black,  (1906)  147 
Fed.  832;  U.  S.  V.  Ehrgott,  (S.  D.  N.  Y. 
1910)   182  Fed.  267. 

5.  Nature  and  Quality  of  Act 

Allegation  of  overt  act  in  indictment, 
see  infra,  this  note,  VIII.  3,  at  p.  563. 

''The  words  'any  act  to  effect  the  ob- 
ject of  the  conspiracy'  a^PP^y  ^  ^^11  to 
an  act  which  of  itself  fully  accomplishes 
that  object  as  to  an  act  merely  in  further- 
ance of  it."  Berkowitz  v.  U.  S.,  (C.  C. 
A.  3d  Cir.  1899)  93  Fed.  452,  35  C.  C.  A. 
379. 

"  If  in  doing  acts  to  carry  the  conspir- 
acy into  execution  the  crime  the  defend- 
ants conspired  to  commit  is  actually  com- 
mitted by  the  conspirators,  or  one  of 
them,  such  acts  may  be  charged  as  overt 
acts,  and  the  fact  that  the  crime  they 
conspired  to  commit  has  been  actually 
perpetrated  by  them  is  no  defense  to  the 
charge  of  conspiracy.  Stanley  v,  U.  S,, 
[C.  C.  A.  8th  Cir.  19121  195  Fed.  896, 
902,  115  C.  C.  A.  584;  McConkey  t\  V.  S., 
[C.  C.  A.  8th  Cir.  1909]  171  Fed.  829,  96 
C.  C.  A.  501;  U.  S.  r.  Britton,  [1883]  108 
U.  S.  199,  204,  2  S.  C^.  531,  27  U.  S.  (L. 
ed.)  698."  U.  S.  v.  Rogers,  (N.  D.  N.  Y. 
(imS)   226  Fed.  512. 

"  Overt  acts  "  may  be  innocent  acts  in 
and  of  themselves,  or  criminal  acts 
in  tlieir  very  nature  or  by  virtue  of  some 


statute  of  the  United  States.  U.  S.  c. 
Ropers,  (N.  D.  N.  Y.  1915)  226  Fed.  512. 
*^It  is  not  necessary  that  each  conspir- 
ator participate  in  each  step  or  stage  of 
the  common  general  design.  One  of  them 
may  do  one  thing;  another,  another. 
Some  may  take  major  parts,  while  the 
participation  of  others  may  be  in  a  minor 
degree."  Lew  Moy  r.  U.  S.,  (C.  C.  A. 
8th  Cir.  1916)  237  Fed.  50,  150  C.  C.  A. 
252. 

A  mere  conspiracy  without  overt  act 
in  pursuance  of  it  is  not  criminally  pun- 
ishable. There  must  be  an  overt  act;  but 
this  need  not  be  of  itself  a  criminal  act; 
still  less  need  it  constitute  the  very  crime 
that  is  the  object  of  the  conspiracy.  Nor 
need  it  appear  that  all  the  conspirators 
joined  in  the  o'wert  act.  I',  S.  v,  Rabino- 
wich,  (1915)  238  U.  S.  78,  35  S.  Ct.  682, 
59  U.  S.  (L.  ed.)  1211.  See  to  the  same 
effect  Joplin  Mercantile  Co.  v.  U.  S., 
(1915)  236  U.  S.  531,  35  S.  Ct.  291,  69 
U.  S.  (L.  ed.)  705. 

**  Doing  an  *  act '  within  the  meaning 
of  section  5440  [embodied  in  the  text  sec- 
tion] must,  we  think,  involve  positive 
conduct  upon  the  part  of  the  doer  and 
not  mere  passive  maction  —  that  is  to 
say,  to  bring  a  case  within  the  statute, 
the  conspirator  must  himself  *  do '  the 
*  act '  or  give  authority  to  another  to  do 
that  particular  thing  for  him.  A  mere 
failure  on  the  part  of  the  conspirator  to 
prevent  another  from  doing  the  act  of  his 
own  volition  cannot  be  sufficient  unless 
we  disr^ard  clearly  established  canons  of 
statutory  interpretation.  ...  In  our  con- 
ception of  the  meaning  of  section  5440, 
r-  the  '  act '  to  effect  the  objects  of  the  con- 
/  spiracy  must  be  actually  done  by  a  con- 
;  spirator,  or  i|  not  actually  done  by  him 
-  in  person,  it  must  be  done'  by  another  by 
the  actual  and  intentional  procurement  of 
the  conspirator."  U.  S.  r.  McClarty,  (W. 
D.  Ky.  1911)    191   Fed.  518. 

"  Persons  may  conspire  together  to  com- 
mit an  offense  against  the  United  States; 
fou^  if  the  offense  stops  with  an  agree- 
ment, and  no  act  is  adttc  to  carry  into 
effect  the  object  of~tfae  agreement,  no 
criminal  offense  has  been  committed.  But, 
the  mom^it  any  «bet  is.  done  to  effect  the 
object  of  the  conspiracy,  that  moment 
criminal  liability  is  fixed,  and  this  act  to 
effect  ihe  object,  though  it  be  done  by 
only  one  of  the  parties,  binds  each  and 
all  of  the  parties  to  the  conspiracy  and 
completes  the  offense  as  to  all ;  for  in  that 
case  the  act  of  one  becomes  the  act  of 
all.  The  overt  act  must  be  one  inde- 
pendent of  the  conspiracy  or  agreement. 
It  must  not  be  one  of  a  series  of  acts  con- 
stituting the  agreement  or  conspiring  to- 
gether; but  it  must  be  a  subsequent,  in- 
dependent act  following  the  complete 
agreement  or  conspiracy,  and  done  to 
carry  into  effect  the  object  of  the  orig- 
inal combination."    U.  S.  V,  Richards,  (D. 
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C.  Keb.  1906)   149  Fed.  443,  per  Munger, 
J.,  charging  a  jury. 

In  U.  S.  V.  McLaughlin,  (D.  C.  Minn. 
1908)  169  Fed.  302,  the  court  said:  ''I 
think  that,  when  the  indictment  reete 
upon  conspiring,  confederating,  and  agree- 
ing together,  it  is  necessary  that  there 
should  be  by  one  or  more  of  the  conspira- 
tors some  overt  act,  and  that  if  the  con- 
spiracy ceases  without  an  overt  act  it 
does  not  constitute  a  crime,  although 
when  it  is  consummated  it  is  the  conspir- 
acy rather  than  the  overt  act  which  is  the 
crime.  It  seems  to  me  that  an  overt  act 
must  be  an  act  which  has  a  tendency  at 
any  rate  to  carry  out  the  object  of  the 
conspiracy,  or  in  some  way  tends  to  make 
it  effectuaL  It  may  not  be  sufficient  of 
itself  to  complete  the  oifensej  but  it  should 
have  a  tendency  to  do  so." 

It  is  not  enough  under  this  section  that 
the  conspiracy  be  directed  to  the  attain- 
ment of  some  imlawful  object,  or  to  the 
attainment  of  some  unlawful  object  by 
unlawful  means;  it  must  be  directed  to 
the  attainment  of  one  of  the  objects  speci- 
fied. Nor  is  it  enough  that  the  overt  act 
be  directed  to  the  attainment  of  another 
object;  it  must  be  directed  to  the  attain- 
ment of  the  object  whidi  brings  the  con- 
spiracy within  the  class  made  criminal; 
and  when  that  object  is  attained  "  the  ob- 
ject of  the  conspiracy,"  in  the  sense  of  the 
statute,  is  effected,  and  there  cannot  be  a 
further  overt  act.  Lonabaugh  t\  U.  S., 
(C.  C.  A.  8th  Oir.  IMO)  179  Fed.  476,  103 
C  G.  A.  56. 

"Since  the  decisions  in  Hyde  t?.  U.  S., 
[1W2]  225  U.  S.  347,  32  S.  Ct.  793,  66 
U.  S.  (L.  ed.)  1114,  Ann.  Cas.  1914A 
614,  and  Brown  v.  Elliott,  [19121  225 
U.  S.  392,  32  S.  Ct.  812,  56  U.  S.  (L.  ed.) 
1136,  the  overt  act  has  become  an  essen- 
tial ingredient  of  the  statutory  offense, 
and  may  be  the  sole  basis  of  local  juris- 
diction. It  must  be  something  more  than 
evidence  of  a  conspiracy;  thus  a  complete' 
confession  of  a  conspiracy  would  not  be, 
eqnival^it  to  an  overt  wst,  which  must 
constitute  execution,  or  part  execution] 
Apparently  it  may  be  the  act  which  com- 
pletes the  offense  of  defrauding,  or  an  act 
so  near  the  completion  of  the  offense  asl 
to  constitute  an  attempt,  or  an  act  so 
remote  as  not  to  amount  to  an  attempt; 
bat  at  least  it  must  be  a  step  towards  exe- 
cution. Whether  a  certain  act  was  in 
pursuance  of  the  conspiracy  might,  of 
course,  depend  entirely  upon  what  the  con- 
spiracy was,  and  upon  whether  the  parties 
conspired  to  accomplish  their  purpose  by 
the  means  alleged.  See  Hyde  v.  U.  S. 
[1912]  226  U.  8.  347,  375,  376,  32  S.  Ct. 
793,  66  U.  S.  (L.  ed.)  1114,  Ann.  Cas. 
1914A  614.**  Tillinghast  v.  Richards,  (D. 
a  R.  I.  1916)  225  Fed.  226. 

When  a  question  for  the  court. — 
Whether  an  act  charged  in  an  indictment 
for  conspiracy  as  an  overt  act  to  effect 


the  object  of  such  conspiracy  was  such 
overt  act  may  be  determined  by  the  court, 
where  it  is  clear  from  the  face  of  the 
indictment  that  it  could  not  by  any  pos- 
sibility have  tended  to  effect  the  object 
of  the  conspiracy.  U.  S.  v.  Biggs,  (D.  C. 
Colo.  1907)  157  Fed.  264,  affi^rmed  (1909) 
211  U.  S.  607,  29  S.  Ct.  181,  63  U.  S.  (L. 
ed.)  306. 

6.  Illustrations 

Unlawfully  bringing  in  Chinese. — ^In  an 
indictment  under  this  section  for  con- 
spiracy to  commit  an  offense  against  the 
United  States  by  bringing  Chinamen  into 
the  country  from  Mexico  in  violation  of 
the  statute,  by  means  of  a  certain  vessel, 
it  was  held  that  the  provisioning  of  such 
vessel  for  the  outward  voyage  and  the 
sailing  of  such  vessel  from  an  American 
port  to  Mexico  for  the  purpose  of  accom- 
plishing the  purpose  of  the  conspiracy 
might  be  averred  as  overt  acts.  Daly  i;. 
U.  S.,  (C.  C.  A.  let  Cir.  1909)  170  Fed. 
321,  96  C.  *C.  A.  107. 

Where  defendants  conspired  to  obtain 
reservation  lands  by  procuring  false 
applications  to  purchase,  it  was  held  that 
defendant's  act  in  procuring  some  per- 
son to  make  an  application  to  purchase, 
and  a  false  oath  accompanying  it,  would 
constitute  a  sufficient  overt  act.  U.  S. 
r.  Raley,  (D.  C.  Ore.  1909)  173  Fed. 
159. 

Fraudulent  entries  on  public  lands. — 
Where  a  conspiracy  contemplated  fraudu- 
lent entries  on  definite  tracts  of  public 
land  under  the  Stone  and  Timber  Act  (in 
TiMBEB  Lands  and  Forest  Reserves), 
and  in  order  to  accomplish  the  same  the 
co-operation  of  sixteen  persons  to  act  as 
entrymen  was  required,  and  one  of  the 
conspirators  obtained  such  persons,  an  air 
leged  overt  act  charged  to  consist  of  the 
payment  of  $200  to  defendant,  who  was 
one  of  the  sixteen,  in  order  to  induce  him 
to  make  a  fraudulent  entry  and  transfer 
of  the  lands  to  the  conspirators,  was  an 
act  which  pertained  to  the  conspiracy  it- 
self, and  was  therefore  insufficient.  Ex  p. 
Black,  (E.  D.  Wis.  1906)   147  Fed.  832. 

Introducing  false  homestead  entries. — 
Where  certain  entrymen  took  land  tem- 
porarOy  from  the  public  domain  and 
placed  it  beyond  the  reach  of  other  entry- 
men  and  it  retained  the  status  until  the 
relinquishments  were  filed,  and  the  de- 
fendants purchased  those  relinquishments 
and  withheld  them  from  the  records  in 
the  interim  covering  the  records  with  con- 
tests, thereby  keeping  the  land  out  of  the 
public  domain  and  beyond  the  reach  of 
other  entrymen,  it  was  held  that  such 
acts  did  not  effect  the  objects  of  a  con- 
spiracy to  interfere  with  the  due  admin- 
istration of  the  law.  Fain  r,  U.  S.,  (C. 
C.  A.  8th  Cir.  1913)  200  Fed.  52i6,  126 
C.  C.  A.  347. 
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V.  Limitation 
See  article  Oanspiraoy,  5  R^  C.  L.  1077. 

1.  Three  Tears 

''Prosecutions  for  conspiracy  are 
regulated  by  the  general  limitation 
statute  (section  1044,  U.  S.  Rev.  Stat. 
[Criminal  Law,  vol.  2,  p.  092])  which 
prescribes  a  period  of  three  years."  Rabi- 
nowitz  17.  U.  S.,  (C.  C.  A.  2d  Cir.  1916) 
222  Fed.  846,  138  C.  C.  A.  272.  To  the 
same  point  see  Brown  v,  Elliott,  (1912) 
226  U.  S.  392,  32  S.  Ct.  812,  56  U.  S. 
(L.  ed.)   1136. 

In  U.  S.  V,  Hirsch,  (1879)  100  U.  S.  33, 
26  U.  S.  (L.  ed.)  639,  the  court  says  that 
a  conspiracy  to  defraud  the  government, 
though  it  may  be  directed  to  the  revenue 
as  its  object,  is  punishable  by  the  general 
law  against  all  conspiracies,  and  cannot 
be  said  to  arise  under  the  revenue  laws, 
so  that,  under  section  1044,  prosecution 
is  barred  unless  instituted  within  three 
years  next  after  the  committing  of  such 
crime. 

Contra,  in  earlier  cases. — ^As  this  sec- 
tion was  originally  a  part  of  the  revenue 
laws  (Act  of  March  2,  1867,  §  30),  and 
as  the  indictment  charged  a  conspiracy 
to  commit  an  offense  against  the  revenue 
laws,  prosecution  was  barred  if  not  com- 
menced within  five  years,  under  section 
1046  in  Cbiminal  Law,  vol.  2,  p.  697. 
U.  S.  f.  Fehrenback,  (1876)  2  Woods  176, 
26  Fed.  Cas.  No.  16,083.  See  U.  S.  t?. 
Dennee,  (1877)  3  Woods  47,  25  Fed.  Cas. 
No.  14,948.  The  five  years'  limitation, 
as  held  in  the  Fehrenback  case,  was  so 
held  before  the  revision,  in  the  case  of 
U.  S.  !?.  Dustin,  (1872)  16  Int.  Rev.  Rec 
30,  26  Fed.  Cas.  No.  16,012. 

Limitation  in  Bankruptcy  Act,  section 
agd. — -An  indictment  for  conspiracy  to 
conceal  from  a  trustee  in  bankruptcy  cer- 
tain assets  of  the  bankrupt  estate  is  goY- 
erned  by  the  general  limitation  of  three 
years  in  R.  S.  sec.  1044  (Criminal  Law, 
vol.  2,  p.  692),  and  not  by  section  29d 
of  the  Bankruptcy  Act  of  1898  (Bank- 
BUPTCY,  vol.  1,  p.  852),  which  prescribes 
a  limitation  of  one  year  for  prosecution 
"for  any  offense  arising  under  this  act." 
Rabinowitz  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1916)  222  Fed.  846,  138  C.  C  A.  272, 
where  the  court  said:  "The  offense 
'  conspiracy '  is  not  one  '  arising  under 
the  Bankruptcy  Act.'  If  Congress  had 
intended  to  change  the  existing  statutes 
it  would  have  used  more  definite  language, 
or  language  inconsistent  with  such  stat- 
utes.'' The  same  ruling  was  made  in 
U.  S.  V.  Rabinowich,  (1916)  238  U.  S.  78, 
35  S.  Ct.  682,  59  U.  S.  (L.  ed.)  1211. 
Where  the  court  said :  "  It  is  apparent 
from  a  reading  of  §  37,  and  has  been 
repeatedly  declared  in  decisions  of  this 
court,  that  a  conspiracy  to  commit  a 
crime  is  a  different  offense  from  the  crime 


that  is  the  object  of  the  conspiracy."  And 
the  same  ruling  was  made  in  \j.  S.  c. 
Comstook,  (C.  C.  R.  I.  1908)  162  Fed. 
416. 

2.  Oomputation  of  Time 

The  time  is  to  be  calculated  from  the 
consummation  of  the  crime,  that  is,  when 
the  conspiracy  is  formed  and  the  first  act 
is  done  by  any  of  the  conspirators  in  pur- 
suance thereof.  U.  S.  f.  Owen,  (D,  C. 
Ore.  1887)  32  Fed. '534. 

While  under  this  section  the  gravamen 
of  the  offense  is  the  conspiracy,  there  also 
must  be  an  overt  act  to  make  the  offense 
complete,  and  so  the  period  of  limitation 
within  which  it  may  be  prosecuted  must 
be  computed  from  the  date  of  the  overt 
act  rather  than  the  formation  of  the  con- 
spiracy. And  where  during  the  existence 
01  the  conspiracy  there  are  successive 
overt  acts,  the  period  of  limitation  must 
be  computed  from  the  date  of  the  last  of 
them  of  which  there  is  appropriate  allega- 
tion and  proof.  U.  S.  v.  Francis,  (E.  D. 
Pa.  1906)  144  Fed.  520,  modified  (C.  C. 
A.  3d  Cir.  1907)  152  Fed.  155,  81  C.  C.  A. 
407;  U.  S.  i\  Bradford,  (E.  D.  La,  1905) 
148  Fed.  413,  affirmed   (C.  C.  A.  5th  Cir. 

1907)  152  Fed.  616,  81  C.  C.  A.  606;  U.  S. 
f.  Brace,  (N.  D.  Cal.  1907)  149  Fed.  874; 
Jones  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1908) 
162  Fed.  417,  89  C.  C.  A.  303;  U.  S.  v. 
Raley,  (D.  C.  Ore.  1909)  173  Fed.  159; 
U.  S.  V,  Breese,  (W.  D.  N.  C.  1909)  173 
Fed.  402;  Lonabaugh  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1910)  179  Fed.  476,  103  C.  C.  A. 
56;  Jones,  f.  U.  S.,  (C.  C.  A.  9th  Cir. 
1910)  179  Fed.  584,  103  C.  C.  A.  142.  See 
also  U.  S.   i\  Black,    (C.  C.  A.  7th   Cir. 

1908)  160  Fed.  431,  87  C.  C.  A.  383.  Com- 
pare U.  S.  V.  Biggs,  (D.  C.  Colo.  1907) 
167  Fed.  «64,  affirmed  (1909)  211  U.  S. 
507,  29  g.  Ct.  181,  53  U.  S.  (L.  ed.)  305. 

Where,  during  the  existence  of  the  con- 
spiracy, there  are  successive  overt  acts, 
the  period  of  limitation  must  be  com- 
puted from  the  date  of  the  last  of  them 
of  which  there  is  appropriate  allegation 
and.  proof,  and  this  although  some  of  the 
earlier  acts  may  have  occurred  more  than 
three  years  before  the  indictment  was 
found.  Brown  u.  Elliott,  (1912)  225 
U.  S.  392,  32  S.  Ct.  812,  56  U.  S.  (L.  ed.) 
1136. 

A  conspiracy  to  restrain  or  monopolize 
trade,  in  violation  of  the  Sherman  Act  of 
July  2,  1890,  in  Trade  Combi  .nations 
AND  Tbustb,  by  obtaining  control  of  a 
competitor  through  a  pledge  of  the  ma- 
jority of  its  stock  to  secure  a  loan  to  a 
stockholder,  and  then  voting  to  suspend 
business  until  further  order  of  the  board 
of  directors,  continues,  so  far  as  the  stat- 
ute of  limitations  is  concerned,  as  long 
as  any  further  action  is  taken  in  further- 
ance of  the  conspiracy.  U.  S.  r.  Kissel, 
(1910)  218  U.  S.  601,  31  S.  Ct.  124,  64 
U.  S.  (L.  ed.)  1168. 
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In  Wilson  f>.  U.  S.,  (C.  C.  A  2d  Cir. 
1911)  190  Fed.  427,  111  C.  C.  A.  231, 
affirming  a  conviction  of  conspiracy  to 
devise  a  fraudulent  scheme  or  artifice  and 
to  use  the  mails  in-  execution  thereof,  the 
court  said :  "  The  indictment  fixes  the 
date  of  the  conspiracy  as  December  8, 
1908,  which  was  within  three  years  of  the 
filing  of  the  indictoient.  It  seems  to  be 
conceded,  however,  that  the  date  of  the 
original  agreement,  the  meeting  of  the 
minds  of  defendants,  was  more  than  three 
years  before  the  indictment  and  that  if 
the  date  of  such  agreement  can  be  treated 
as  the  date  of  the  conspiracy,  it  was  barred 
by  the  statute  of  limitations.  It  is  also 
practically  conceded,  in  view  of  the  de- 
cision of  the  Supreme  Court  in  U.  S.  v. 
Kissel,  [1910]  218  U.  S.  601,  31  S.  Ct. 
124,  54  U.  S.  (L.  ed.)  1168  [cited  in  the 
last  preceding  paragraph],  that  if  the 
conspiracy  were  a  continuing  one  it  was 
not  barred  by  the  statute  because  its 
operation  continued  at  least  up  to  the 
date  specified  in  the  indictment.  In  our 
opinion  the  averments  of  the  indictment 
with  respect  to  the  nature  of  the  con- 
spiracy as  well  as  the  proof  itself  show 
that  it  was  necessarily  a  continuous  one. 
In  the  language  of  Mr.  .Justice  Holmes  in 
the  Kissel  Case,  'A  conspiracy  is  a  part- 
nership in  criminal  purposes.'  Such  a 
ccmiplex  and  far-reaching  partnership  as 
tiiat  described  in  the  indictment  requires 
continuance  of  operation  to  accomplish 
itti  object  and  continues  imtil  such  pur- 
poses are  accomplished  or  the  parbier- 
ahip  abandoned.  We  are  unable  to  appre- 
ciate the  distinction  between  a  conspiracy 
to  close  a  factory  so  that  it  will  not  be 
a  competitor  of  the  conspirators  —  as  in 
the  Kissel  Case  —  and  a  conspiracy  to  dis- 
pose of  a  hiTge  amount  of  stock  to  whom- 
ever may  be  induced  to  buy,  which  neces- 
sarily contemplates  a  continuance  of 
selling  until  the  amount  of  stock  con- 
trolled by  the  conspirators  shall  be  sold. 
If  in  the  one  case  the  conspiracy  con- 
tinues *  fresh  every  day '  until  the  factory 
is  permitted  to  open,  it  seems  clear,  in 
the  other  case,  that  it  continues  until  the 
conspirators  cease  disposing  of  the  stock 
or  give  up  the  scheme.  It  is  also  urged 
that  the  Kissel  decision  is  inapplicable 
because  the  present  indictment  does  not 
contain  in  express  terms  a  continuando. 
As  just  pointed  out,  however,  we  think 
that  the  averment  of  the  indictment  with 
respect  of  the  nature  of  the  conspiracy 
necessarily  involved  the  allegation  that 
the  conspiracy  was  a  continuous  one  and 
were  equivalent  to  an  express  allegation 
that  it  had  continuance  in  time." 

Although  the  mere  continuance  of  the 
result  of  a  crime  does  not  continue  the 
crime,  it  is  also  true  that  "  so  long  as  it 
may  be  shown  that  the  conspirators  are 
acting  together  for  the  common  purpose 
comprehended  by  the  scheme  formed  and 


entered  upon  with  the  view  to  defraud  the 
governmeiiT.  and  have,  while  so  acting 
together,  con:mitted  some  overt  act  to 
effectuate  the  purpose,  all  within  the 
three  years  prior  to  the  finding  of  the  in- 
dictment, the  statute  has  not  run."  Meyer 
f.  U.  S.,  (CCA  9th  Cir.  1916)  220 
Fed.  800,  135  C  C  A.  564,  oiting  Lona- 
baugh  V.  U.  S.,  (C.  C.  A  8th  Cir.  1910) 
179  Fed.  476,  103  C  C  A.  56,  and  U.  S. 
V.  Raley,  (D.  C.  Ore.  1909)   173  Fed.  159. 

A  conspiracy  continues,  so  far  as  the 
statute  of  limitatiQns  is  concerned,  so 
long  as  there  is  a  course  of  conduct  in 
violation  of  law  to  effect  its  purpose. 
Ryan  v.  U.  S.,  (CCA.  7th  Cir.  1914) 
216  Fed.  13,  132  C  C  A.  257,  wherein  the 
court  said:  ''The  authorities  concur  in 
these  definitions  of  the  conspiracy  de- 
nounced by  section  5440  [embodied  in  the 
text  section],  namely,  that  it  is  distin- 
guishable from  the  conuuon-law  offense 
of  conspiracy,  in  that  it  requires  for  com- 
pletion and  conviction  that  '  one  or  more 
of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy; '  that,  when  so 
carried  forward  by  any  overt  act,  it  con- 
stitutes an  offense  entirely  irrespective, 
either  of  its  success  or  of  the  ultimate 
obfects  sought  to  be  accomplished  by  con- 
spiring 'to  commit  any  offense  against 
the  United  States;'  that  'liability  for 
conspiracy  is  not  taken  away  by  its  suc- 
cess, that  is,  by  the  accomplishment  of 
the  substantive  offense  at  which '  the  con- 
spiracy aims;  '  and  that  the  conspiracy 
so  denounced  may  either  intend  and  be 
accomplished  by  one  or  several  acts  which 
complete  the  offense,  or  it  may  be  made 
by  the  parties  a  continuing  conspiracy  for 
a  course  of  conduct  in  violation  of  law  to 
effect  its  purposes.'' 

In  Stager  v,  U.  S.,  (C  C  A  2d  Cir. 
1916)  233  Fed.  510,  147  C.  C  A.  396, 
the  court  said  that  while  the  statute  of 
limitations  would  be  a  bar  to  the  prosecu- 
tion in  the  instant  case  if  nothing  had 
been  done  since  the  date  of  the  original 
conspiracy,  "the  overt  acts  set  forth  in 
the  indictment  and  proved  would  show  a 
continuance  of  the  conspiracy  sufficient 
to  take  the  case  out  of  the  statute  of 
limitations." 

'*Any  act  in  execution  of  the  original 
plan  may  be  regarded  as  a  renewal  of  the 
original  combination,  and  may  be  prose- 
cuted against  any  one  participating,  per- 
sonally or  through  others,  within  three 
vears  after  such  act,"  U.  S.  v.  Reddin, 
'(E.  D.  Wis.  1912)   193  Fed.  798. 

Where  a  conspiracy  has  be«i  formed 
and  an  overt  act  has  been  done  in  execu- 
tion of  it  more  than  three  years  before 
the  filing  of  an  indictment,  a  prosecution 
for  that  conspiracy  and  overt  act  is  barred 
by  the  statute  of  limitations.  When  in 
such  a  case  subsequent  overt  acts  are  com- 
mitted under  the  old  conspiracy  within 
the  three  years,  the  existence  of  the  con- 
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spiracy  and  the  consciouB  participation  of 
the  defendant  therein  within  the  three 
years  are  indispensable  to  the  maintenance 
of  a  prosecution  for  the  conspiracy.  But 
if  these  facts  are  established  by  compe- 
tent evidence  such  a  prosecution  may  be 
.  sustained.  Ware  r.  U.  S.,  (C.  C.  A.  8th 
Cir.  1907)  154  Fed.  677,  84  C.  C.  A.  503, 
12  Ann.  Caa.  233,  12  L.  R.  A.  (N.  S.) 
1053. 

When  an  overt  act  ia  committed  the 
cffense  of  conspiracy  is  complete,  and  the 
statute  of  limitations  at  once  begins  to 
run;  but  it  does  not  follow  that  all  simi- 
lar acts  thereafter  may  be  committed  with 
impunity,  if  the  first  act  is  barred  by  the 
statute.  Through  the  repetition  of  overt 
,  acts,  the  conspiracy  is  made  a  continuing 
offense.  **  By  each  subsequent  act  it  is 
repeated  and  entered  into  anew.*'  Lorenz 
V.  U.  S.,  ( 1904 )  24  App.  Cas.  ( D.  C. )  337. 

In  Ex  p.  Black,  (E.  D.  Wis.  1906)  147 
Fed.  832,  holding  that  an  indictment  was 
barred  by  the  statutory  limitation  of  three 
years,  the  court  said:  "The  indictment 
avers  that  the  conspiracy  was  formed  in 
September,  1902,  to  bring  about  the 
fraudulent  entry  of  certain  lands  therein 
described.  The  filing  of  the  necessary 
affidavits  on  the  7th  and  8th  of  October, 
1902,  must  have  set  the  statute  running, 
because  it  was  an  open  act  on  the  part 
of  the  defendants  to  effect  the  purpose  of 
the  conspiracy.  Therefore,  according  to 
the  general  precepts  of  the  law,  the  action 
would  be  barred  on  the  8th  day  of  Octo- 
ber, 1906.  The  indictment  in  this  case 
was  found  on  the  3d  day  of  October,  1906." 

An  indictment  was  sufficient  where  it 
alleged  the  date  of  the  formation  of  the 
original  conspiracy  more  than  three  years 
prior  to  the  finding  of  the  indictment,  the 
overt  acts  committed  thereunder,  and  its 
existence  and  overt  acts  within  three 
years.  U.  S.  t\  Eccles,  (C.  C.  Ore.  1910) 
181   Fed.  906. 

As  to  the  original  conspirators,  the  stat- 
ute does  not  begin  to  run  anew  from  the 
time  of  the  commission  of  every  overt  act ; 
though  it  may  be  that  as  to  one  who  joins 
the  conspiracy  later,  the  statute  would  not 
begin  to  run  until  he  became  a  pai-ty  to 
the  conspiracy.  U.  S.  v.  McCord,  (W.  D. 
Wis.  1895)  72  Fed.  159. 
'  Conspirator  withdrawing. — As  to  a  con- 
spirator withdrawing  from  the  scheme, 
the  statute  runs  from  time  of  his  with- 
drawal. U.  S.  V.  Raley,  (D.  C.  Ore.  1909) 
173  Fed.  159. 

VI.  Defenses 

An  agent  of  a  railroad  company,  having 
authority  to  issue  passes,  indicted  with 
others  for  a  conspiracy  to  issue  interstate 
free  passes,  to  be,  and  which  were  used  in 
violation  of  the  Hepburn  Act  (Act  of 
June  29,  1906,  ch.  3951,  §  1),  cannot  de- 
fend on  the  ground  that  his  principal  Jiad 
no  knowledge  of  the  fact,  and  therefore 


committed  no  offense  under  the  Act.  TJ. 
S.  r.  Clark,  (W.  D.  Mo.  1908)  164  Fed.  75. 

It  is  not  a  defense  to  a  prosecution  for 
conspiracy  between  officers  of  a  national 
bank  to  embezzle,  abstract,  or  wilfully 
misappropriate  its  funds  by  means  of  ex- 
cessive loanfl  or  overdrafts  for  their  bene- 
fit, that  the  comptroller  of  the  currency 
did  not  do  all  he  might  have  done  to  com- 
pel a  correction  of  such  irregularities. 
U.  S.  V.  Breese,  (W.  D.  N.  0.  1909)  173 
Fed.  402. 

It  is  no  defense  to  an  indictment  for 
conspiracy  by  defendants,  who  were  im- 
porters, and  an  officer  of  the  customs 
revenue  service,  to  defraud  the  United 
States  by  effecting  the  entry  of  goods  by 
payment  of  less  than  the  legal  duty,  by 
meane  of  false  invoices  to  be  approved 
by  such  officer,  that  if  the  practice  pre- 
scribed by  the  statute  had  been  followed 
the  object  of  the  alleged  conspiracy  could 
not  have  been  accomplished,  because  such 
officer  was  not  authorized  to  pass  on  the 
correctness  of  the  invoices,  where  the  in- 
dictment avers  that  he  was  charged  with 
such  duty  by  the  practice  prevailing  at 
the  port,  and  that  defendants,  by  taking 
advantage  of  such  practice,  in  fact  ac- 
complished the  purpose  of  the  conspiracy. 
In  such  case  it  is  immaterial  whether  the 
practice  was  legal  or  illegal.  U.  S.  v. 
Rosenthal,  (S.  D.  N.  Y.  1903)  126  Fed. 
766. 

VII.  JuBisoTcrriON  awd  Vkntjb 

See  article  Conspiracy^  5  R.  C.  L.  1076. 

"At  common  law  the  venue  in  con- 
spiracy could  be  laid  in  any  county  in 
which  it  could  be  proven  that  an  overt 
act  was  done  by  any  one  of  the  conspira- 
tors in  furtherance  of  their  common  de- 
sign. 1  Archbold's  Criminal  Practice  and 
Pleading.  (8th  ed.)  p.  226."  Robinson  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1909)  172  Fed. 
106,  96  C.  C.  A.  307. 

Venue  of  federal  prosecution. — ^In  view 
of  this  section  and  of  R.  S.  sec.  731  now 
embodied  in  Judicial  Code,  §  42,  Ju- 
diciary, vol.  5,  p.  470,  prosecutions  for 
conspiracy  may  be  maintained  either  in 
the  district  in  which  the  conspiracy  was 
I'ntered  into  or  in  any  district  in  whicb 
an  act  was  done  to  effectuate  the  object 
of  the  conspiracv.  Shea  v.  U.  S.,  (C.  C.  A. 
6th  Cir.  1916)  236  Fed.  97,  149  C.  C.  A. 
307,  applying  that  rule  in  sustaining  a 
prosecution  for  conspiracy  to  violate  sec- 
tion 213,  infra,  this  title. 

Where  a  conspiracy  to  defraud  the 
United  States  of  public  lands  was  orig- 
inally formed  in  one  federal  district  but 
was  carried  out  by  means  of  false  and 
fraudulent  entries  of  such  lands  in  an- 
other district,  made  with  the  knowledge 
and  consent  of  all  the  conspirators,  it  was 
held  that  each  of  such  overt  acts  consti- 
tuted a  renewal  of  the  conspiracy  m  the 
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latter  district,  and  that  the  offense  might 
be  prosecuted  in  either  diatrict.  Arnold 
r.  VVdl,  (E.  D.  Wis.  1907)  167  Fed.  429. 

Where  an  offense  has  been  commenced 
in  one  district  and  consummated  in  an- 
other^  the  venue  may  be  laid  and  the  trial 
may  be  had  in  either  district.  tJ.  S.  V, 
Noblom,  (1878)   27  Fed.  Cas.  No.  15,896. 

A  prosecution  for  conspiracy  to  commit 
an  offense  against  the  United  States  may 
be  maintained  in  any  federal  district 
where  an  overt  act  in  furtherance  of  the 
conspiracy  is  committed.  Hyde  t;.  U.  S., 
(1912)  226  U  S.  347,  32  S.  Ct'.  793,  66 
U.  S.  (L.  ed.)  1114;  Robinson  f.  U.  S., 
(G.  C.  A.  8th  Cir.  1909)  172  Fed.  105, 
96  C.  C.  A.  307;  U.  S.  t\  Rindskopf, 
(1874)  6  Biss.  259,  27  Fed.  Cas.  No. 
16,166. 

Persons  accused  of  conspiring  to  violate 
a  law  in  a  particular  place  tpay  be  tried 
there  if  they  participate  in  overt  acts 
there,  though  the  unlawful  agreement  was 
made  elsewhere,  since  participation  may 
be  proved  by  evidence  of  their  conduct 
elsewhere.  U.  S.  v.  Campbell,  (E.  D. 
Pa.  1910)   179  Fed.  762. 

If  the  overt  act  was  committed  in  the 
district  in  which  the  trial  court  is  sit- 
ting, it  does  not  matter  where  tlie  con- 
spiracy was  formed  or  the  unlawful  agree- 
ment entered  into.  U.  S.  v.  Newton,  (S. 
D.  la.  1892)  62  Fed.  276. 

If  a  conspiracy  to  defraud  the  United 
States  were  made  in  Wyoming  the  con- 
spirators would  be  indictable  there, 
although  the  first  overt  act  was  com- 
mitted in  Ne(w  York.  U.  S.  v.  Wells,  (C. 
C.  A.  2d  Cir.  1912)  192  Fed.  870,  113 
C.  C.  A.  194,  where  the  court  said  "  they 
might  also  have  been  indicted  in  New 
York." 

Wliere  conspirators  had  been  doing 
business  together  in  the  judicial  district 
in  which  they  were  tried,  prior  to  and  at 
the  time  of  the  crime,  ana  there  was  no 
evidence  that  they  had  been  together  out- 
side of  the  district,  it  was  held  that  the 
jury  was  jusified  in  finding  the  con- 
spiracy to  have  been  in  that  district. 
Marrash  r.  U.  S.,  (C.  C.  A.  2d  Cir.  1909) 
168  Fed.  225,  93  C.  C.  A.  611. 

Where  there  was  a  conspiracy  to  violate 
the  White  Slave  Act,  the  conspiracy  being 
entered  into  in  British  Columbia,  and 
overt  acts  to  effect  the  object  of  the 
conspiracy  being  committed  in  the  state 
of  Washington,  the  United  States  Dis- 
trict Court  in  the  district  of  the  state  of 
Washington  wherein  the  overt  acts  were 
committed  had  jurisdiction  of  the  c<m- 
spiracy.  U.  S.  p.  Linton,  (W.  D.  Wash. 
1015)  223  Fed.  677,  wherein  the  court 
said :  *'  It  is  contended  by  the  defend- 
anta  that  the  conspiracy  charged  is  the 
gist  of  the  action,  and  that  under  the 
Sixth  Amendment  to  the  Constitution  all 
criminal  prosecuticms  must  be  had  in  the 
'district  wherein  the  crime  shall  have 
been  committed  s'  that  Uie  oonspiraoy,  as 


charged,  if  any,  took  place  in  the 
province  of  British  Colmnoia,  and  that 
this  court  has  no  jurisdiction  of  the  ac- 
tion. Dealy  v.  U.  S.,  [1894]  152  U.  S. 
639,  14  S.  Ct.  680,  38  U.  S.  (L.  ed.)  545; 
Hyde  i;.  Shine,  [1906]  190  U.  S.  [62],  76, 
25  S.  Ct.  760,  60  U.  S.  (L.  ed.)  90,  and 
In  re  Palliser,  [1890]  136  U.  S.  [267], 
268,  10  S.  Ct.  1034,  34  U.  6.  (L.  ed.) 
614,  are  cited.  It  is  true  that  the  grava- 
men of  the  offense  is  the  conspiracy,  and 
that  at  common  law  the  offense  was  com- 
plete when  the  unlawful  conspiracy  was 
formed;  but  in  the  consideration  of  the 
charge  of  this  indictment  effect  must  be 
given  to  the  change  in  the  ancient  law 
brought  about  by  section  37,  Criminal 
Code  (section  5440,  Rev.  Stat.)^  whidli 
goes  beyond  the  original  abstraction  and 
provides  that,  not  only  must  the  imlaw- 
ful  conspiracy  be  entered  into,  but  as  a 
necessary  element  to  give  vitality  to  the 
unlawful  act  some  one  of  the  ccmspirators 
must  do  some  overt  act  to  effect  the 
object  of  such  conspiracy,  to  complete  the 
offense.  The  conspiracy  alone  is  no  of- 
fense under  this  section,  but  requires  the 
overt  act  to  give  it  vitality.  The  overt 
act,  then,  becomee  a  necessary  element 
of  the  offense,  and  a  part  of  it,  and  'as 
the  act  gives  jurisdiction  for  trial,  it  is 
not  essential  where  the  conspiracy  is 
formed,  so  far  as  the  jurisdiction  oi  the 
court  in  which  the  indictment  is  found 
and  tried  are  concerned.*  Hvde  v.  U.  S., 
[1912]  226  U.  S.  at  page  [347],  357,  32 
S.  Ot.  793,  5e  U.  S.  (L.  ed.)  1114,  Ann. 
Cas.  1914A  614.  The  unlawful  confedera- 
tion or  conspiracy  of  the  parties  must 
continue  until  the  performance  of  an 
overt  act  to  effect  the  object  of  the  con- 
spiracy, to  be  an  offense.  If  either  of 
the  parties  should  withdraw  from  the 
conspiracy  during  the  locus  f>enitentie, 
or  before  the  overt  act,  such  party  would 
be  released  from  the  consequences  of  such 
act  and  the  prior  agreement.  The  unlaw- 
ful conspiracy,  being  entered  into  in 
British  Columbia  to  commit  an  offense 
against  the  United  States,  continued  with 
the  parties  on  entering  the  jurisdiction 
of  this  court,  and  the  doing  of  the  overt 
act  in  furtherance  of  this  conspiracy, 
within  t^is  district,  vitalizes  the  con- 
spiracy in  this  jurisdiction  as  fully  as 
though  it  had  originally  been  entered  into 
here.  Justice  iScKenna,  in  Brown  v, 
EUiott,  [1012]  225  U.  S.  [392],  398,  at 
page  401,  32  S.  Ct.  812,  56  U.  S.  (L.  ed.) 
1136,  speaking  for  the  court,  says:  'As 
the  place  of  the  overt  act  may  be  the 
place  of  jurisdiction,  it  follows  that  the 
exact  place  where  the  conspiracy  was 
formed  need  not  be  alleged.  This  case 
illustrates  the  evil  which  a  contrary  rul- 
ing would  cause.  The  place  where  the  con- 
spiracy was  formed  was  unknown  to  the 
grand  jurors  (and  might  be  so  in  many 
cases) ,  but  it  was  intended  to  be  executed 
in  a  number^  of  states  of  the  Unioni  and 
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yet,  under  the  rigor  of  the  contention  of 
appellants,  the  conspirators  could  not  be 
tried  in  any  of  them.  In  other  words, 
not  the  place  of  the  activities  of  the  con- 
spiracy and  where  it  incurs  guilt,  but  the 
place  of  its  fornoiation,  which  no  one 
may  know  or  can  find  out,  is  tlie  place  of 
the  jurisdiction  of  its  trial.  And  what 
compels  this?  It  is  answered:  The  sixth 
amendment  of  the  Constitution  of  the 
United  States.  We  have  determined  other- 
wise in  Hyde  v,  U.  S.,  [19121  225  U.  S. 
347  [32  S.  Ct.  793,  56  U.  S.  (L.  ed.) 
1114,  Ann.  Gas.  1914A  614].'  These  par- 
ties cannot  be  prosecuted  in  British  Co- 
lumbia. Can  it  be  said  that  parties  liv- 
ing on  the  border  line  of  the  United  States 
could  go  across  into  Canada  or  Mexico 
and  enter  into  a  conspiracy  to  defraud 
the  United  States,  and  then  come  into 
the  United  Stntes  and  proceed  to  carry 
out  the  unlawful  confederation,  and  not 
be  subject  to  the  jurisdiction  of  the  courts 
of  the  United  States?  The  courts  will 
not  subscribe  to  such  a  doctrine.  I  am 
not  unmindful  of  the  language  used  by 
Justice  Brewer  in  I)ealy  f.  U.  S.,  supra, 
nor  the  cases  cited  by  counsel;  but  they 
can  all  be  readily  distinguished  and  have 
no  application  to  the  facts  charged  in 
this  indictment." 

Where  a  cpnspiracy  was  conceived  in 
Panama,  the  payment  of  certain  drafts 
in  New  York,  which  were  the  property 
of  the  banks  in  which  they  were  deposited, 
and  not  of  the  conspirators  was  held  not 
to  be  an  overt  act  that  would  sustain 
a  prosecution  m  the  District  Court  for 
New  York  under  Judicial  Code,  sec.  42 
in  JuDiciABY,  vol.  5,  p.  470;  Salas  f.  U.  S., 
(C.  C.  A.  2d  Cir.  1916)  234  Fed.  842, 
148  C.  C.  A.  440. 

In  U.  S.  V.  Burke,  (S.  D.  N.  Y.  1914) 
218  Fed.  83,  it  appeared  that  the  indict- 
ment charged  that  between  January  1, 
1908,  and  February  9,  1914,  the  defend- 
ant and  one  Salas  unlawfully  conspired 
to  defraud  the  United  States,  the  agree- 
ment consiBting  of  a  promise  on  the  part 
of  the  defendant  to  cause  purchases  on 
behalf  of  the  commissary  department  to 
be  made  from  Salas  and  in  consideration 
therefor  a  promise  of  Salas  to  divide  the 
money  received  for  such  purchases  with 
the  defendant.  The  overt  acts  charged 
consisted  in  the  delivery  in  the  Panama 
Canal  zone  by  Salas  to  the  defendant  of 
drafts,  and  the  receipt  of  said  drafts  by 
said  defendant.  The  acceptance  and  pay- 
ment and  receipt  of  payment  of  these 
drafts  by  agents  of  the  defendant  and  of 
Salas  in  the  city  of  New  York  were  laid 
as  overt  acts,  giving  jurisdiction  in  the 
Southern  District  of  New  York.  The  in- 
dictment was  demurred  to,  upon  the 
ground  that  the  District  Court  for  the 
Southern  District  of  New  York  was  with- 


out jurisdiction  of  the  offense,  it  being 
contended  that  the  alleged  conspiracy  was 
formed  between  the  defendants  in  the 
Canal  zone  and  that  there  was  no  aver- 
ment of  the  commission  of  any  overt  act 
within  the  jurisdiction  of  the  court.  The 
court  said:  "I  have  reached  the  con- 
clusion that  the  averments  of  the  indict- 
ment relating  to  defendant  Burke's  col- 
lection of  the  drafts  in  this  district 
through  a  local  bank  give  this  court  juris- 
diction of  the  ofTenae.  The  collecting 
bank  in  New  York  city  was  an  agent 
of  defendant  Burke  in  presenting  and  re- 
ceiving acceptance  and  payment  of  the 
draft,  and  its  acts  in  so  doing  are  Burke's 
acts;  and  this  is  true,  though  the  collect- 
ing bank  was  an  innocent  agent  and  not 
a  party  to  the  conspiracy.  If  the  defend- 
ant Burke  had  sent  a  person  from  the 
Canal  zone  to  New  York  city  with  the 
drafts,  and  this  person  had  there  collected 
them  and  received  payment  from  Salas  or 
his  agent,  it  is  clear  the  act  of  that  per- 
son would  have  been  that  of  Burke  as 
much  as  if  done  by  Burke  himself.  It 
is  no  less  true  of  the  collecting  bank's 
act." 

State  jurisdiction. — When  acts  con- 
stituting the  offense  denounced  by  this 
section  result  in  homicide,  the  state  court 
has  jurisdiction  to  try  the  accused  for 
the  crime  of  murder.  Crossley  r.  Cal- 
ifornia, (1898)  168  U.  S.  640,  18  S.  Ct. 
242,  42  U.  S.  (L.  ed.)  610. 


VIII.  Indictment 

1.  Jn  Oeneral 

a.   Joinder  of   Offenses 

See  article  Conspiracy,  5  R.  G.  L.  1080. 

In  McGregor  t*.  U.  S.,  (CCA.  4th 
Cir.  1904)  134  Fed.  187,  69  C  C  A.  477, 
it  was  held  that  charges  against  the  same 
defendants  for  conspiracy  to  defraud  the 
United  States,  based  on  this  section,  and 
for  receiving  money  from  their  alleged  co- 
conspirator for  aiding  to  procure  a  con- 
tract from  the  government,  and  for  serv- 
ices rendered  in  relation  to  the  same, 
based  on  R.  S.  sees.  1781,  1782  (embodied 
in  sees.  112,  113,  infra,  this  title),  defend- 
ants being  clerks  in  a  department,  and 
such  charges  all  relating  to  the  same 
transaction,  might  properly  be  joined  in 
different  counts  in  the  same  indictment 
under  R.  S.  sec.  1024  in  Criminal  Law, 
vol.  2,  p.  676. 

Under  R.  S.  sec.  1024,  in  C^biminal 
Law,  vol.  2,  p.  676,  counts  for  using  the 
mails  to  defraud,  and  for  conspiracy  to 
commit  such  offense,  where  based  upon 
the  same  transaction,  may  be  joined  in 
one  indictment.  U.  S.  v.  Clark,  (M.  D. 
Pa.  1903 )  126  Fed.  92. 
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b.  Parties  defendant 

A  single  person  may  be  made  defend- 
ant in  an  indictment  for  conspiracy, 
though  the  allegations  and  proof  must 
implicate  two  or  more  persons.  U.  S.  v. 
Miller,  (1878)  3  Hughes  553,  26  Fed. 
Cas.  No.  16,774. 

Joinder  of  defendants. — "When  cer- 
tain persons  combine  to  perform  certain 
acts,  and  some  of  them  combine  with 
others  engaged  in  totally  different  acts, 
though  all  may  have  a  similar  general 
purpose  in  view,  it  is  error  to  join  them 
m  an  indictment."  Wilson  v.  U.  S.,  (G. 
C.  A.  2d  Cir.  1911)  190  Fed.  427,  111 
C.  C.  A  231.      • 

Defendants  were  properly  joined  in  an 
indictment  for  conspiracy  to  defraud,  in 
connection  with  use  of  the  mails,  by  sell- 
ing stock  of  a  corporation  on  false  and 
fraudulent  representations,  where  there 
was  an  original  plan  in  which  all  the  de- 
fendants participated  —  some  in  greater 
and  some  in  less  degree  —  and  it  was  not 
split  up  into  separate  conspiracies  by  the 
later  formation  of  agencies  to  sell  the 
stock  in  different  part«  of  the  country 
even  though  some  of  the  defendantis 
profited  from  one  agency  and  some  from 
the  other  and  one  defendant  from  both. 
Wilson  V.  U.  S.  (C.  C.  A.  2d  Cir.  1911) 
190  Fed.  427,  111  C.  C.  A.  231. 

Joinder  of  officers  and  private  indi- 
viduals.—  in  the  case  of  U.  S.  v,  Mc- 
Donald, (1875)  8  Dill.  543,  26  Fed.  Cas. 
No.  15,670,  it  was  held  that  an  indict- 
ment for  conspiracy  against  officers  and 
private  individuals  to  commit  offenses 
made  pimishable  by  R.  6.  sec.  3169  (in 
IxTEBNAL  Revenue,  vol.  3,  p.  991),  was 
an  improper  joinder;  but  in  U.  S.  v.  Van 
Leuven,  (N.  D.  la,  1894)  62  Fed.  62,  the 
court  says  that  officers  and  citizens  may 
be  joined  in  an  indictment  under  this 
section  charging  a  conspiracy  to  defraud 
thegovernment. 

Wbere  indictments  may  be  found 
against  officers  and  private  individuals  for 
conspiracies  to  commit  an  offense,  upon 
the  same  facts,  but  under  different  etat- 
ntea  imposing  a  heavier  penalty  upon  the 
officezB  than  the  others,  the  government 
may  waive  prosecution  against  the  officers 
as  such,  and  proceed  against  all  under  the 
aune  indictment  as  private  individuals, 
the  puniriunents  on  conviction  to  be  im- 
posed against  ail  as  private  individuals. 
U.  S.  r.  Boyden,  (1868)  1  Lowell  266,  24 
Fed.  Oas.  No.  14,632. 

c.  Requisites  and  Sufficiency,  in  General 

"The  indictment  must  be  sufficiently 
certain  to  enable  the  defendant  to  plead 
jeopardy  in  a  subsequent  indictment  "  and 
"  the  indictment  must  be  sufficiently  cer- 
tain as  a  pleading  to  enable  the  defend- 
ant to  make  his  defense."  U.  S.  i\  Aviles, 
(S.  D.  Cal.  1916)  222  Fed.  474. 


It  should  charge  (1)  a  conspiracy; 
(2)  to  commit  some  offense  against  the 
United  States  or  to  defraud  the  United 
States;  and  (3)  the  doing  of  some  act 
to  effect  the  object  of  the  conspiracy.  U. 
S.  I?.  Adler  (S.  D.  la.  1892)   49  Fed.  736. 

Avermient  of  overt  act. —  To  insure 
the'  validity  of  an  indictment  under  this 
section  it  "  must  contain  a  definite  charge 
of  conspiracy  either  to  defraud  the  United 
States,  or  to  commit  an  offense  against 
the  United  States,  and  an  averment  of  an 
overt  act  to  constitute  the  offense."  U.  S. 
i\  Grand  Trunk  R.  Co.,  (W.  D.  N,  Y. 
1915)  225  Fed.  283. 

"It  has  been  heJd  that  the  indictment 
must  be  sufficient  to  inform  the  court  of 
the  facts  alleged,  so  that  it  may  decide 
whether  they  are  sufficient  in  law  to  sus- 
tain a  conviction  if  one  should  be  had." 
Bjiauer  v,  U.  S.,  (O.  C.  A.  8th  Cir.  1916) 
237  Fed.  8,  150  C.  C.  A.  210,  where,  hold- 
ing an  indictment  for  conspiracy  sufficient, 
the  court  also  said :  "  The  question  in  its 
last  analysis  is :  Does  the  indictment  con- 
tain a  sufficient  accusation  of  crime,  and 
do  its  averments  furnish  the  accused  with 
such  a  description  of  the  charge  against 
them,  as  will  enable  them  to  make  tlieir 
defense  and  avail  themselves  of  their  con-  , 
viction  or  acquittal  for  protection  against 
future  proceedings  for  the  same  offense." 

An  indictment  must  charge  that  the 
conspiracy  was  to  do  some  act  niade  a* 
crime  by  the  laws  of  the  United  States, 
or  to  defraud  the  United  States,  and  it 
must  state  the  acts  intended  to  be  car- 
ried out  by  the  agreement  of  the  parties, 
so  that  it  can  be  seen  that  the  object  of 
the  conspiracy  was  a  crime  against  the 
United  States  or  to  defraud  the  United 
States.  U.  S.  v.  Taffe,  (D.  C.  Ore. 
1898)  86  Fed.  113;  In  re  Wolf,  (W.  D. 
Ark.  1886)  27  Fed.  606;  U.  S.  i\  Melfl, 
(D.  0.  Del.  1902)  118  Fed.  899. 

"  The  crime  of  *  conspiracy '  is  suffi- 
ciently charged  if  it  be  stated  that  two  or 
more  persons,  naming  them,  conspired 
(that  is,  agreed  together)  to  commit  some 
offense  against  the  United  States  (that  is, 
conmxit  some  act  declared  to  be  a  crime ' 
by  some  statute  of  the  United  States) ; 
and  it  is  also  charged  that  one  or  more 
of  such  parties  did  an  act  to  effect  (that 
is,  carry  out)  the  object  of  such  conspir- 
acy." U.  e.  V.  Wupperman,  (N.  D.  N.  Y. 
1914)  215  Fed.  135. 

Evidential  matters.— "  It  is  not  the 
office  of  the  indictment  to  set  out  the  evi- 
dence." Hyde  v.  U.  S.,  (1906)  27  App. 
Cas.  (D.  C.)  362,  where  the  court  said; 
"  Many  embarrassments  which  defend- 
ants' counsel  suggest  are  likely  to  happen 
to  these  defendants  upon  the  trial  may 
be  obviated  by  a  bill  of  particulars.  The 
conspiracy  alleged  in  the  indictment  is  so 
extensive" that  the  trial  court  may  deter- 
mine, in  its  discretion,  that  the  defend- 
ants should  have  more  adequate  notice, 
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and,  if  so^  the  trial  court  has  power  to 
require  the  government  to  furnish  the  de- 
fendants wiui  a  hill  of  particulars  of  the 
evidence  intended  to  be  relied  on." 

"The  indictoient  is  sufficient  if  it  ad- 
vise the  defendants  of  the  nature  and 
cause  of  the  accusations  against  them, 
with  such  particularity  as  to  enable  them 
to  prepare  the  defense.  The  elements 
which  constitute  the  crime  are  facts  which 
must  be  fully  and  clearly  set  out.  But 
matters  in  the  nature  of  evidence  need  not 
be  alleged,  nor  the  means  by  which  the 
crime  was  to  be  accomplished,  unless  the 
act  is  one  which  may  or  may  not  be  crim- 
inal according  to  the  circumstances  un- 
der which  it  is  done.  Mark  Yick  Hee  t?. 
U.  S.,  [C.  C.  A.  2d  Cir.  1916]  223  Fed. 
732,  130  C.  C.  A.  262."  U.  S.  t\  United 
States  Brewers'  Afls'n,  (W:  D.  Pa.  1916) 
239  Fed.  163. 

2.  Charging  the  Conepiraoy 
a.    Sufficiency  in  General 

Conspiracy  must  be  charged  ''with 
that  degree  of  certainty  requisite  in  all 
indictments  under  the  laws  of  the  United 
States."  Tyner  i?.  U.  S.,  (1904)  23  App. 
Cas.  (D.  C.)   324. 

"  In  a  charge  of  conspiracy  the  conspir- 
acy is  the  gist  of  the  crime,  and  cer- 
tamty  to  a  common  intent  sufficient  to 
identify  the  offense  which  the  defendants 
conspired  to  commit  is  all  that  is  requisite 
in  stating  the  object  of  the  conspiracy." 
Fletcher  t\  U.  S.,  (1914)  42  App.  Cas.  (D. 
C.)  53,  citing  Williamson  v.  U.  S.,  (1908) 
207  U.  S.  426,  28  S.  Ct.  163,  52  U.  S.  (L. 
ed.)   278. 

To  the  same  point  see  U.  S.  v.  Cella, 
(1911)  37  App.  Cas.  (D.  C.)  423. 

While  it  is  usual  to  charge  that  the  de- 
fendants did  **  conspire,  combine,  confed- 
erate and  agree  between  and  among  them- 
selves," the  use  of  the  words  "  did  con- 
spire to  defraud  "  is  sufficient,  under  R.  S. 
sec.  1026  in  CJriminal  Law,  vol.  2,  p.  681, 
to  put  the  defendant  upon  notice  of  the 
offense  with  which  he  is  charged.  Wright 
V.  U.  S.,  (C  C.  A.  6th  Cir.  1901)  108 
Fed.  805,  48  C.  C.  A.  37. 

"To  allege  that  the  defendants  con- 
spired is,  at  least,  to  allege  that  they 
agreed  to  do  the  matters  which  are  set 
forth  as  the  substance  of  their  conspiracy. 
I  do  not  mean  to  say  that  the  mere  fact 
that  a  conspiracy  is  alleged  is  sufficient 
to  show  that  the  conspiracy  was  unlawful, 
but  that,  taken  at  its  lowest  terras,  to  al- 
lege a  conspiracy  is  to  allege  an  agree- 
ment." U.  S.  V.  White,  (S.  D.  N.  Y. 
1909)    171  Fed.  775,  per  Hand,  J. 

A  charge  that  the  object  of  the  con- 
spiracy was  the  procuring  of  false  evi- 
dence for  use  in  a  certain  named  case 
then  pending,  is  a  sufficient  averment  that 
the  defendants  had  knowledge  of  that 
case.     Fletcher  t7.  U.  S.,   (1914)   42  App. 


Cas.  (D.  C.)  53,  distinguishing  Pettibone 
V.  U.  S.,  (1893)  148  U.  S.  197,  13  S.  Ct. 
642,  37  U.  S.  (L.  ed.)  419. 

"  It  would  be  requiring  much  too  exact 
a  standard  ...  to  compel  specific  state- 
ment as  to  just  when  every  defendant  in 
a  conspiracy  where  the  utmost  secrecy 
was  necessary  actually  came  in."  U.  S.  t?. 
Reddin,  (E,  D.  Wis.  1912)   193  Fed.  7^8. 

'*  It  is  not  necessary,  in  charging  ccm- 
spiracy,  to  aver  that  it  was  successful. 
The  crime  is  complete  when  the  conspir- 
acy is  shown."  U.  S.  c.  Greene,  ( E.  D.  Ga. 
1902)    116  Fed.  343. 

When  a  written  document  is  relied  on 
to  sustain  the  prosecution  it  must  be  set 
out  either  verbatim  or  ill  substance,  and 
not  by  a  statement  of  the  opinion  of  the 
pleader  as  to  its  effect.  U.  S.  v.  Watson, 
(N.  D.  Miss.  1883)   17  Fed.  146. 

b.  Relation  to  Charge  of  Overt  Acta 

"As  was  held  by  the  Supreme  Court  in 
a  recent  case,  Joplin  Mercantile  Co.  v. 
U.  S.,  [1915]  236  U.  S.  531,  36  S.  a,  29-1, 
59  U.  S.  (L.  ed.)  705,  February  23,  1915, 
the  plan  of  the  conspiracy  must  be  found 
in  the  clause  of  the  indictment  which  sets 
it  forth.  It  cannot  be  enlarged  by  the 
overt  acts  alleged."  Tillinghast  r.  Rich- 
ards, (D,  C.  R.  I.  1915)  226  Fed,  226. 

An  indictment  must  sufficiently  charge 
the  conspiracy,  and  it  cannot  be  aided  by 
the  averments  of  acts  done  by  one  or  more 
of  the  conspirators  in  furtherance  of  the 
object  of  the  conspiracy.  U.  S.  v.  Britton, 
[1883]  108  U.  S.  199,  204,  2  S.  Ct.  531,  27 
S.  (L.  ed.)  698;  U.  S.  v.  Milner,  (N.  D. 
Ala.  1888)   36  Fed.  890. 

While  the  conspiracy  denounced  by  this 
section  is  not  punishable  until  the  com- 
mission of  some  overt  act  in  pursuance 
thereof,  the  offense  consists  of  the  conspir- 
acy alone,  so  that  the  validity  of  an  in- 
dictment under  such  section  must  be 
tested  by  averments  concerning  the  con- 
spiracy unaided  by  those  in  respect  to 
the  overt  acts  conunitted  thereunder. 
Dwinnell  t?.  U.  S.,  (C.  C.  A.  9th  Cir.  1911) 
186  Fed.  754,  108  C.  C.  A.  624. 

"  In  an  indictment  for  conspiracy  the 
omission  of  an  essential  element  of  the 
offense  cannot  be  cured  by  the  statement 
of  the  acts  done  to  effect  it,  though  it 
may  be  looked  at  to  ascertain  the  sense 
in  which  terms  are  used.  Stearns  r.  U. 
S.,  [C.  C.  A.  8th  Cir.  1907]  152  Fed.  900, 
82  C.  C.  A.  48.  This  is  so  because  the 
offense  is  the  conspiracy  alone,  and  overt 
acts  are  not  a  part  of  it,  but  simply  a 
requirement  to  show  it  was  not  a  mere 
evil  conception  of  the  mind,  without  move 
to  accomplishment.  See  U.  S.  v,  Britton, 
[1883]  108  U.  S.  199,  204,  2  S.  Ct.  531,  27 
U.  S.  (L.  ed.)  698.  As  to  most  conspir- 
acies the  statutes  require  an  overt  act; 
but  where  none  is  required,  as  in  a  con- 
spiracy to  deprive  a  citizen  of  a  right  un- 
der  the   Constitution   and   laws   of   the 
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Inited  States,  (Rev.  Stat.,  (  5608)  it  to 
held  not  necessary  to  aver  one,  and  that 
when  averments  of  that  character  are 
made  they  are  referable  to  the  conspiracy 
as  describing  or  particularizing  it.  Smiti 
V.  U.  S.,  [C.  G.  A.  8th  Cir.  1907]  157  Fed. 
721,  85  C.  a  A.  a53."  Spear  r.  U.  S., 
(C.  C.  A-  8th  Cir.  1916)  228  Fed.  486, 
143  C.  C.  A.  67. 

''It  is  said  that  the  description  of 
overt  acta  oannot  be  carried  over  into  the 
accusatory  portion  of  an  indictment,  nor 
make  it  good  when  that  accusatory  por- 
tion fails  from  the  lack  of  stated  facts, 
and  this  seems  to  be  the  applicable  rule 
of  pleading.  U.  S.  V.  Britton,  [1883]  108 
U.  S.  199,  205,  2  a  Ct.  631,  27  U.  S.  (L. 
ed.)  698."  Steers  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1911)   192  Fed.  1,  112  C.  0.  A.  423. 

A  charge  of  conspiracy  "cannot  be 
aided  in  respect  of  its  certainty  bv  the 
necessary  additional  averments  of  the 
overt  act  or  acts."  Tyner  v.  U.  S.,  (1904) 
23App.  Cas.  (D.  C.)  324. 

Construed  together. —  Counts  charging 
the  overt  acts  and  counts  charging  con- 
spiracy are  aU  to  be  construed  together. 
^  It  is  not  true,  in  my  judgment,  in  an 
indictment  of  this  character,  as  contended 
by  the  counsel  for  the  accused,  that  each 
count  must  be  treated  as  a  complete  and 
separate  indictment  in  itself.  On  the  con- 
trary, if  counts,  which,  considered  sepa- 
rately, would  not  be  regarded  as  complete, 
are  perfected  by  apt  references  therein  to 
averments  in  another  or  in  other  counts, 
so  that  there  is  intelligible  and  definite  in- 
formation conveyed  to  the  accused  of  the 
a^Ecusation  against  them,  the  constitu- 
tional requirement  as  to  an  indictment  is 
met."  U.  S.  ©.  Greene,  (E.  D.  Qa.  1902) 
115  Fed.  343. 

c.  Specific  Means  Agreed  Upon 

Sec  article  OonspWaoy,  6  K.  C.  L.  1081- 
10S2. 

In  general — "  The  rule  is  accepted,  as 
laid  down  by  Chief  Justice  Shaw  in  Com. 
V.  Hunt,  4  Met.  [Mass.]  Ill  that  when 
the  criminality  of  a  conspiracy  consists 
in  an  unlawful  agreement  of  two  or  more 
persons  to  compass  or  promote  some  crim- 
inal or  illegal  purpose,  that  purpose  must 
be  fully  and  clearly  stated  m  the  indict- 
ment; while  if  the  criminality  of  the  of- 
fense consists  in  the  agreement  to  accom- 
plish a  purpose  not  in  itself  criminal  or 
unlawful,  by  criminal*  or  unlawful  means, 
the  means  must  be  set  out."  Pettibone 
r.  U.  S.,  (1893)  148  U.  S.  197,  13  S.  Ct. 
542,  37  U.  S.   (L.  ed.)   419. 

"An  indictment  must  be  free  from  am- 
biguity, uncertainty,  and  repugnance,  and 
clearly  state  every  ingredient  of  the  of- 
fense charged.  It  is  not  necessary,  how- 
ever, to  set  out  the  means  by  which  a 
conspiracy  is  to  be  carried  out;  nor  that 
they  are  a  part  of  the  agreement  or  con- 
federation; nor  what  part  each  conspira- 
7  F.  S.  A,— 19 


tor  is  to  play;  nor  the  character  of  the 
acts  to  be  performed  to  effectuate  the  pur- 
pose. It  IS  the  conspiracy  to  do  the  im- 
iawful  thing  that  is  the  gravamen  of  the 
offense."  U.  S.  t>.  Dahl,  (W.  D.  Wa«h. 
1915)  225  Fed.  909. 

In  U.  S.  t>.  Gardner,  (N.  D.  N.  Y.  1890) 
42  Fed.  829,  the  court,  speaking  of  an 
indictment  for  conspiracy  to  conunit  an 
offense  against  the  United  States,  said: 
"An  indictment  for  conspiracy,  to  be 
good  imder  the  statute,  must  charge 
that  the  conspiracy  was  to  do  some  act 
made  criminal  by  the  laws  of  the  United 
States,  and  must  state  with  sufficient 
certaintv  the  facts  to  show  that  such  a 
criminal  act  was  the  object  of  the  con- 
spiracy. It  is  usual  to  set  out  the  overt 
acts,  those  acts  which  may  ha.ve  been  done 
by  any  one  or  more  of  the  conspirators 
in  pursuance  of  the  conspiracy,  and  in  or- 
der to  effect  the  common  purpose;  but 
this  is  not  requisite  if  the  indictment 
charges  what  is  in  itself  an  unlawful  con- 
spiracy. The  offense  is  complete  on  the 
consununation  of  the  conspiracy,  and  the 
overt  acts  may  be  either  regarded  as  mat- 
ters of  aggravation  or  disregarded  as  sur- 
plusage. Where  an  indictment  for  a  con- 
spiracy does  not  set  forth  the  object  spe- 
cifically, and  show  that  such  object  is  a 
legal  crime,  it  should  particularly  set 
forth  the  means  £o  be  used  by  the  conspir- 
ators, and  show  that  these  means  are  • 
criminal.  Lambert  v.  People,  [1827]  9 
Cow.  (N.  Y.)  578;  Com.  v.  Hunt,  [1842] 
4  Mete.  (Mass.)  [Ill]  125,  [38  Am.  I>ec 
846]." 

When  the  criminality  of  a  conspiracy 
consists  in  an  unlawful  agreement  of  two 
or  more  persons  to  compass  or  promote 
some  criminal  or  illegal  purpose,  that  pur- 
pose must  be  fully  and  clearly  stated  in 
the  indictment;  while  if  the  criminality 
of  the  offense  consists  in  the  agreement  to 
accomplish  a  purpose  not  in  itself  crim- 
inal or  unlawhil,  by  criminal  or  imlawful 
means,  the  means  must  be  set  out.  Hed- 
derly  t\  U.  S.,  (C.  C.  A.  9th  Cir.  1912) 
1^3  Fed.  661,  114  C  C.  A.  227. 

An  indictment  alleging  conspiracy  to 
do  an  unlawful  act  or  to  defraud  need  not 
set  out  the  specific  meanfi  agreed  upon  by 
which  the  defendants  proposed  to  effect  or 
did  effect  the  object  of  the  conspiracy. 
U.  S.  t?.  Gordon,  (D.  C.  Minn.  1884)  22 
Fed.  250;  U.  S.  v.  Dennee,  (1877)  3 
Woods  47,  25  Fed.  Cas.  No.  14,948 ;  U.  S. 
r.  rhistin,  (1889)  2  Bond  332,  25  Fed. 
Cas.  No.  15,011.  See  also  Perrin  v.  U.  S., 
(C.  C.  A.  9th  Or.  1909)  169  Fed.  17,  94 
C.  C.  A.  385;  Stearns  v,  U.  S.,  (C.  C. 
A.  8th  Cir.  1907)  152  Fed.  900,  82  C.  C. 
A.  48.  But  when  the  indictment  charges 
a  conspiracy  to  effect  a  lawful  purpose  by 
unlawful  means,  the  unlawful  means  con- 
stitute the  object  of  the  conspiracy  to 
such  an  extent  that  they  should  be  as 
fully  set  out  as  the  nature  of  the  case  will 
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permit.  U.  S.  v.  Milner,  (N.  D.  Ala. 
1888)    36  Fed.  890. 

In  an  indictment  charging  a  conspiracy 
to  commit  an  offense  against  the  United 
States  it  is  not  necessary  to  set  forth  the 
particular  part  to  be  assumed  or  under- 
taken foy  each  conspirator  in  the  consum- 
mation of  the  unlawful  scheme.  It  is  suf- 
ficient if  the  object  of  the  conspiracy  is 
clearly  stated,  the  time  when  and  the 
place  where  it  was  entered  into  and  the 
manner  in  which  it  was  to  be  carried  out. 
U.  S.  V,  Cella,  (1»11)  37  App.  Cas.  (D. 
C.)    423. 

Motive. — Where  it  is  alleged  that  cer- 
tain persons  confederated  to  do  a  lawful 
act  by  criminal  means,  the  indictment 
must  charge  that  the  means  employed 
were  attended  by  a  corrupt  motive.  U. 
S.  t\  Moore,  (C.  C.  Ore.  1909)  173  Fed. 
122. 

d.  Names,  Dates,  and  Place 

Names. — ^Where  an  indictment  charged 
a  conspiracy  to  induce  a  shipper  to  re- 
ceive rebates  from  railroad  companies  in 
violation  of  the  federal  statute,  it  was 
not  essential  to  aver  the  names  of  such 
railroad  companies  which  were  hot  known 
to  the  grand  jury.  Thomas  v.  U.  S.,  (C. 
C.  A.  8th  Cir.  1907)  156  Fed.  897,  84 
C.  C.  A.  477,  17  L.  R.  A.  (N.  S.)  720. 

Time.— In  U.  S.  v.  Soper,  (1835)  4 
Cranch  C.  C.  623,  27  Fed.  Cas.  No.  16,353, 
after  verdict  against  defendants  charged 
with  conspiracy,  judgment  was  arrested 
because  no  time  or  place  of  conspiracy 
was  alleged  in  the  indictment. 

An  indictment  imder  this  section  need 
not  aver  with  exact  accuracy  the  date  of 
the  formation  or  beginning  of  the  con- 
spiracy, nor,  if  the  date  is  alleged,  need 
it  be  proved  as  laid,  but  it  is  si&cient  if 
the  conspiracy  is  proved  to  have  existed 
prior  to  the  commission  of  the  overt  act 
charged,  and  that  it  continued  to  exist 
at  that  time.  Bradford  -d,  U.  S.,  (C.  C. 
A.  5th  Cir.  1907)  162  Fed.  617,  81  C.  C.  A. 
607. 

Where  an  indictment  for  conspiracy  to 
defraud  the  United  States  in  violation  of 
this  section  alleged  the  formation  of  the 
conspiracy  on  Sept.  1,  1901,  and  that  on 
April  10,  1905,  within  the  period  of  lim- 
itation, defendants,  in  furtherance  of  the 
conspiracy  and  to  carry  out  and  effect  its 
object,  performed  certain  overt  acts  speci- 
fied, each  being  alleged  to  have  taken 
place  within  three  years  prior  to  the 
indictment,  the  indictment  sufficiently 
charged  that  the  original  conspiracy  was 
continuously  in  existence,  and  was  not  de- 
fective as  indicating  that  the  overt  acts 
only,  and  not  the  conspiracy,  had  been 
committed  within  three  years,  though  it 
did  not  in  terms  allege  a  new  or  renewed 
conspiracy.  U.  S.  v.  Barber,  (W.  D.  Wis. 
1907}   157  Fed.  889. 

In  U.  S.  t?.  Baker,  (D.  C.  R,  I.  1917) 


243  Fed.  746,  the  period  of  a  conspiracy- 
laid  in  the  indictment  was :  "  On,  to  wit, 
the  first  day  of  January  A.  D.  1913,  and 
on  divers  days  and  times  between  the 
said  firat  day  of  January  A.  D.  1913,  and 
the  twentieth  day  of  September  A.  D. 
1913."  A  single  overt  act  was  alleged, 
and  the  dat«  thereof  was  laid  as  on,  to 
wit,  September  20,  1913.  Sustaining  a 
demurrer,  the  court  said  September  19th 
was  therefore  the  last  day  of  the  alleged 
period  of  the  conspiracy,  so  that  the  date, 
September  20,  for  the  overt  act  was  on  the 
day  following  the  termination  of  the  con- 
spiracy as  alleged.  "  This  date,"  con- 
tinued the  court,  "  is  positively  alleged  in 
the  indictment  irrespective  of  the  fact 
that  it  is  preceded  by  the  words  '  on,  to 
wit.*  The  office  of  a  *  videlicet '  or  '  sci- 
licet' is  to  particularize  that  which  be- 
fore was  general.  .  .  .  When  used  in  this 
and  other  indictments  without  a  preced- 
ing general  allegation  it  has  no  effect; 
and  the  allegation  of  a  date  is  as  definite 
as  if  the  preceding  '  to  wit  *  were  entir^y 
omitted." 

In  U.  S.  f?.  Aviles,  (S.  D.  Cal.  1915) 
222  Fed.  474,  an  indictment  for  conspiracy 
charged  that  the  date  of  the  formation 
of  the  conspiracy  and  the  dates  of  the 
overt  acts  were  "  on  or  about "  a  certain 
day.  Denying  a  motion  to  <mash  the  in- 
dictment, the  court  said:  "It  is  claimed 
that  this  is  sufficiently  imcertain  to  make 
the  indictment  bad,  for  two  reasons: 
First,  it  is  claimed  that  the  indictment 
does  not  show  that  the  crime  is  not  barred 
by  the  statute  of  limitations.  This,  how- 
ever, cannot  be  maintained,  because  the 
charge  in  the  indictment  is  certain  as  to 
the  year.  The  phrase  *  on  or  about '  does 
not  qualify  the  allegation  that  the  con- 
spiracy was  formed  in  1914.  There  is  an 
authoritv  that  a  similar  expression  does 
not  qualify  the  month,  but  only  qualifies 
the  particular  day  of  the  month.  U.  S.  r. 
McKinley,  (C.  C.  [Ore.  1903])  127  Fed. 
160.  It  is  well  established  that  an  alle- 
gation of  a  date  in  an  indictment  does  not 
confine  the  prosecution  to  the  proof  of 
that  particular  date;  therefore  a  certa.in 
date  18  not  a  necessary  allegation  in  an 
indictment.  Section  1025  [Cmminal 
Law,  vol.  2,  p.  681]  .  .  .  provides  vhat 
the  indictment  shall  not  be  held  insuffi- 
cient in  matter  of  form  only  which  shall 
not  tend  to  the  prejudice  of  the  defend- 
ant. Under  similar  statutes,  in  some 
states,  it  has  been  held  that  an  indict- 
ment charging  on  or  before  a  particular 
date  is  sufficient.  Many  courts  nave  held 
til  at  the  date  is  a  matter  of  form  only. 
Hio  Supreme  Court  of  the  United  States 
has  held  tiiat  an  indictment  which  alleged 
the  day  of  the  month  as  follows:  *  on 
tiie  day  of  April,  1906,'  was  a  suffi- 
cient allegation  of  the  date.  Ledbetter  c. 
U.  S.,  [1898]  170  U.  S.  606,  18  S.  Ct.  774, 
.42  U.  S.  (L.  ed,)  1162." 


PENAL  LAWS  (Sbc.  37) 


668 


"The  indictment  charged  that  the  de- 
fendants conspired  together  '  before  and 
on  July  30,  1901.'  This  could  not  be  sus- 
tained by  evidence  showing,  as  an  act  con- 
stituting with  others  the  conspiracy  some- 
thing done  subsequent  to  that  date." 
Browne  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1906) 
145  Fed.  1,  76  C.  0.  A.  31,  certiorari  de- 
nied (1906)  200  U.  S.  618,  26  S.  Ct.  755, 
60  U.  S.  (L.  ed.)  623. 

Place.— In  U.  S.  v.  Aviles,  (S.  D.  Cal. 
1916)  222  Fed.  474,  denying  a  motion  to 
quash  an  indictment  for  conspiracy,  the 
court  said :  *'  The  motion  to  quash  has 
raised  the  question  that  the  indictment 
does  not  sufficiently  charge  the  venue. 
The  allegation  concerning  the  formation 
of  the  conspiracy  is  simply  that  it  was 
formed  within  the  jurisdiction  of  the 
court,  without  specifying  any  particular 
place  or  county  therein  in  which  the  con- 
spiracy was  formed.  It  is  not  necessary 
for  the  court  to  pass  upon  the  question 
as  to  whether  such  a  charge  in  the  in- 
dictment sufficiently  alleges  the  venue,  for, 
in  a  conspiracy  case,  it  is  sufficient  to 
charge  that  some  of  the  overt  acts 
occurred  at  a  place  within  the  jurisdic- 
tion of  the  court.  Brown  v.  Elliott,' 
[1912]  226  U.  S.  392,  401,  32  S.  Ct.  812, 
66  U.  8.  (L.  ed.)  1136.  In  this  case 
several  overt  acts  are  charged  to  have 
occurred  at  places  within  the  jurisdiction 
of  the  court." 

The  place  of  trial  can  be  any  state  and 
district  where  an  overt  act  is  performed, 
and  as  the  place  of  the  overt  act  may  be 
the  place  of  juris.diction  it  follows  that 
the  exact  place  where  the  conspiracy  was 
formed  need  not  be  alleged.  Brown  c;. 
EUiott,  (1912)  226  U.  S.  392,  32  S.  Ot. 
812,  56  U.  8.   (L.  ed.)   1136. 

The  indictment  need  not  allege  the 
county  in  which  the  offense  is  alleged  to 
have  been  committed,  and  when  there  is 
a  discrepancy  between  an  averment  as  to 
the  county  and  the  evidence,  it  is  imma- 
terial. It  must  be  alleged  and  proved  to 
have  been  committed  in  the  district.  U. 
S.  V.  Smith,  ( 1869 )  2  Bond  323,  27  Fed. 
Caa.  No.  16,322. 


3.  Charging  Overt  Acta 

Overt  act  as  sustantive  requirement, 
see  9upra,  this  note,  IV,  p.  650  et  seq,, 
and  see  article  Conspiracy ,  5  R.  C.  L. 
1081. 

In  general. —  It  is  indispensable  to  a 
valid  indictment  under  this  section  that 
it  shall  charge  an  overt  act.  Harrison  v. 
Moyer,  (N.  D.  Ga.  1915)  224  Fed.  224. 

An  overt  act  must  be  alleged  in  an  in- 
dictment for  conspiracy  as  an  essential 
element  of  that  offense.  Ex  p.  Black,  (E. 
D.  Wis.  1906)  147  Fed.  832.  Compare 
U.  S.  r.  Burkett,  (D.  C.  Kan.  1907)  150 
Fed.  208. 


i( 


It  is  true  that  the  oonapiracy  —  the 
unlawful  combination  —  haa  been  said  to 
be  the  crime,  and  that  at  common  law  it 
was  not  necessary  to  aver  or  prove  an 
overt  act;  but  §  5440  [embodira  in  the 
text  section]  has  gone  beyond  such  rigid 
abstraction  and  prescribes,  as  necessary  to 
the  offense,  not  only  the  unlawful  con- 
spiracy, but  that  one  or  more  of  the  par- 
ties must  do  on  '  act  to  effect '  its  ob- 
ject, and  provides  that  when  euch  act  is 
done  '  all  the  parties  to  such  conspiracy ' 
become  liable."  Hyde  t?.  U.  S.,  (1912)  225 
U.  S.  347,  32  S.  Ct.  793,  56  U.  S.  (L.  ed.) 
1114,  Ann.  Cas.  1914A  614. 

In  U.  S.  V.  Wupperman,  (N.  D.  N.  Y. 
1914)  215  Fed.  135,  overruling  a  de- 
murrer to  an  indictment  for  conspiracy 
to  violate  section  215  {infra,  this  title), 
the  court  said :  "  The  offense  to  be  com- 
mitted must  be  described  with  eufficient 
particularity,  but  I  do  not  understand 
that  the  overt  act  or  acts  charged  must 
appear  on  their  face  to  have  been  acts 
which  necessarily  would  aid  in  the  com- 
mission of  the  crime  charged.  Some  act 
must  have  been  done  by  one  or  more  to 
effect  the  object  of  the  conspiracy,  but  in 
and  of  itself  it  may  have  been  an  innocent 
act  and  one  entirely  disconnected  from  the 
crime  itself.  And  it  was  not  neceseary  to 
point  out  in  this  indictment  why  or  how 
the  doing  of  the  overt  act  would  or  did, 
or  waff  intended  to,  aid  in  effecting,  or 
carrying  out,  the  object  of  the  conspiracy. 
It  is  sufficient  that  the  act  done  was  done 
to  aid  in  effecting  the  object  of  the  con- 
spiracy; was  so  intended,  even  if  the  do- 
ing of  such  act,  instead  of  actually  aid- 
ing to  effect  the  object  of  the  conspiracy, 
defeated  the  conspirators  and  actually  op- 
erated to  prevent  the  commission  of  the 
crime.  And  in  charging  a  conspiracy  to 
commit  a  crime  against  the  United  States 
and  overt  acts  done  to  effect  the  object  of 
such  conspiracy  it  is  not  necessary  to  al- 
lege that  the  crime  which  the  parties  con- 
spired to  commit  was  actually  committed, 
or  that  any  act  in  and  of  itself  evil  was 
done  in  aid  of  effecting  the  object  of  such 
conspiracy." 

The  indictment  after  alleging  the  con- 
spiracy as  to  all  the  defendants,  need  only 
allege  an  overt  act  as  against  one  of  them. 
Bannon  t\  U.  S.,  (1895)  156  U.  S.  464, 
15  S.  Ct.  467,  39  U.  S.   (L.  ed.)   494. 

**  The  overt  acts,  or  some  of  them, 
must  be  set  out  plainly  and  distinctly  in 
the  indictment."  U.  S.  v.  Rogers,  (N.  D. 
N.  Y.  1915)  226  Fed.  512. 

The  indictment  need  not  show  in  what 
manner  the  overt  act  would  tend. to  ac- 
complish the  object,  nor  need  it  show  the 
success  of  the  conspiracy.  Gantt  v,  U.  8., 
(C.  C.  A.  5th  Cir.  1901)  108  Fed.  61,  47 
C.  0.  A.  210;  U.  S.  i\  Benson,  (C.  C.  A. 
9th  Cir.  1895)  70  Fed.  591,  44  U.  8.  App. 
219,  17  a  C.  A.  293;  U.  S.  17.  Van  Leuven, 
(K.  D.  la.  18W)    65  Fed.  78;  U,  S.  », 
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Newton,  (S.  D.  la.  1891)  48  Fed.  218;  U. 
S.  r.  8anche,  (W.  D.  Tenn.  1881)  7  Fed. 
715;  U.  S.  V.  Donau,  (1873)  11  Blatclif. 
168,  26  Fed.  Oafl.  No.  14,983.  See  U.  S. 
t?.  Carpenter,  (1889)  6  Dak.  294,  50  N.  W. 
123. 

AUegations  of  the  overt  act  are  not  re- 
quired to  be  as  full  and  minute  in  an  in- 
diotment  for  conspiracy  as  in  an  indict- 
ment for  fraud  without  any  charge  of  a 
conspiracy.  If  an  overt  act,  in  violation 
of  law  is  charged  as  "in  pursuance  of" 
the  agreement,  instead  of  following  the 
language  of  the  statute  that  it  was  done 
"  to  effect  the  object "  thereof,  it  is  suf- 
ficient. U.  S.  t\  Dustin,  (1869)  2  Bond 
332,  26  Fed.  Cas.  No.  15,011;  Dealy  v. 
U.  &,  (1894)  162  U.  S.  539,  14  S.  Ct.  680, 
38  U.  S.  (L.  ed.)  545;  U.  S.  v.  Boyden, 
(186«)  1  Lowell  266,  24  Fed.  Cas.  No. 
14,632;  U.  S.  i\  Nunenmacher,  (1876)  7 
Bifls.  129,  27  Fed.  Cas.  No.  15,903. 

Under  this  section  the  offense  consists 
of  the  unlawful  scheme  upon  which  the 
minds  of  the  conspirators  have  met,  to- 
gether with  an  act  to  effect  the  object  of 
the  conspiracy.  The  allegation,  therefore, 
in  an  indictment  that  a  single  act  waa 
done  by  one  of  the  conspirators  which  had 
for  its  purpose  the  furtherance  of  the 
scheme,  completes  the  allegation  of  the 
offense  and  it  need  not  appear  upon  the 
face  of  the  indictment  that  the  overt  act 
was  such  that  it  could  be  seen  to*  have  a 
necessary  or  logical  relation  to  the  con- 
spiracy charged.  It  is  enough  if  the  in- 
dictment alleged  that  it  had  that  effect. 
In  brief,  it  is  sufficient  to  state  the  overt 
act  without  alleging  the  manner  in  which 
it  tended  to  effect  the  purposes  contem- 
plated. Houston  V.  U.  S.,  (C  C.  A.  9th 
Cir.  1914)  217  Fed.  852,  133  O.  C.  A.  562; 
U.  S.  r.  U.  S.  Brewers'  Ass'n,  (W.  D. 
Pa.  1916)  239  Fed.  163. 

All  indictment,  under  this  section, 
against  two  defendants,  charging  them 
with  a  conpiracy  to  commit  an  offense 
against  the  United  States  by  making  cer- 
tain false  entries  in  the  books  of  a  na- 
tional bank,  of  which  one  of  the  defend- 
ants was  an  officer,  in  violation  of  R.  S. 
aec.  5209,  in  National  Banks,  vol.  6.  p. 
770,  wa«  not  bad  because,  in  stating  the 
details  of  the  overt  act  committed  by  de- 
fendants, it  was  averred  that  the  entries 
which  were  made  in  the  books  of  the  bank 
w^ere  made  by  the  hand  of  the  defendant 
who  was  not  an  officer  thereof;  it  being 
averred  that  both  defendants  were  present 
and  participated  in  the  carrying  out  of 
the  plan  formed  between  them  to  make 
such  entries.  Scott  v.  U.  S.,  (C.  C.  A. 
6th  Oir.  1904)  130  Fed.  429,  64  C.  C.  A. 
631. 

An  indictment  under  this  section,  which 
charges  that  defendants  knowingly,  un- 
lawfully, wickedly,  and  corruptly  con- 
spired to  defraud  the  United  States  out  of 
its  title  to  certain  public  lands  by  means 


of  false,  fraudulent,  and  fictitious  entries 
of  the  same  under  the  land  laws,  and  that 
in  pursuance  of,  and  to  effect  the  object 
of,  such  conspiracy,  certain  acts  set  forth 
were  committed  by  one  or  more  of  the 
defendants,    was     held     not     insufficient 
because   it  did  not  expressly   aver  that 
such   acts  were  done  with  knowledge  of 
the  fraudulent  and  illegal  character  of  the 
entries.     The  essence  of  the  offense  is  the 
conspiracy,  and  while  an  overt  act  is  an- 
essential  element  under  the  statute,  the 
use  of  the  word  "  knowingly  "  in  charging 
the   conspiracy   must   fairly   be  held   to 
apply  to  and  characterize  the  acts  specifi- 
cally charged  to  have  been  done  in  fur- 
therance of  such  conspiracy,  and  for  the 
purpose  of  carrying  it  into  effect.    U.  S. 
I?.   Mitchell,   (C.  C.  Ore.   1905)    141  Fed. 
666. 

The  fact  that  the  overt  acts  set  forth 
in  an  indictment  were  innocent  and  com- 
monplace, when  unconnected  with  the 
conspiracy,  does  not  invalidate  the  indict- 
ment where  they  were  done  pursuant  to  a 
conspiracy  and  to  effect  an  unlawful  pur- 

Eose.  U.  S.  t'.  Grand  Trunk  R.  Co.,  (W. 
).  N.  Y.  1915)  225  Fed.  283. 
In  U.  S.  V,  Milner,  (N.  D.  Ala,  188g) 
36  Fed.  »00,  the  court  says  that  the  act 
to  effect  the  object  of  the  conspiracy  being 
a  material  matter,  it  must  be  alleged  and 
proved  with  the  usual  certainty  required 
m  criminal  pleading.  And  in  this  case, 
where  the  act  to  effect  the  object  of  the 
conspiracy  is  charged  as  the  entering  into 
a  certain  agreement  by  the  conspirators, 
it  is  said  that  it  is  not  sufficient  to 
charge  the  agreement  as  corrupt  and 
with  a  bad  intent,  but  it  must  be  specifi- 
cally described. 

In  an  indictment  for  conspiracy  to  con- 
ceal property  of  a  bankrupt  from  the 
trustee  in  bankruptcy  an  allegation  that 
certain  property  "  was  thereafter  con- 
cealed "  from  the  trustee,  is  ineffective  bb 
an  averment  of  an  overt  act,  if  it  be  not 
alleged  that  such  concealment  was  by  the 
defendants.  U.  S.  v.  Baker,  (D.  C.  R.  I. 
1917)  243  Fed.  741. 

Overt  act  constituting  a  crime. —  In  an 
indictment  for  conspiracy  to  commit 
larceny,  the  averment  of  the  commission 
of  the  larceny  is  an  ample  averment  of 
of  an  overt  act.  U.  S.  t?.  Gardner,  (N.  D. 
N.  Y.  1890)  42  Fed.  829.. 

"  It  has  been  held  that  a  conspiracy 
count  in  an  indictment  is  not  bad  for  the 
reason  that,  in  charging  overt  acts,  it  ap- 
pears that  the  crime  which  the  defendants 
conspired  to  commit  was  actually  com- 
mitted bv  them.  Stanley  i?.  U.  S.,  [C.  C. 
A.  8th  Gir.  1912]  195  Fed.  896,  115  C.  C. 
A.  584;  McConkey  t\  U.  S.,  [C.  C.  A. 
8th  Cir.  1909]  171  Fed.  829,  96  a  C.  A. 
501.  The  conspiracy  to  commit  a  crime 
against  the  United  States  and  the  com- 
mission of  the  offense  are  separate  and 
distinct  crimes."  U.  S.  t*.  Rogers,  (N.  D» 
N.  Y.  1915)  226  Fed.  512. 
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**  If  the  oyert  acts  are  made  criminal  by 
some  law  of  the  United  States,  it  is  no 
objection  to  the  validity  of  the  indict- 
ment that  it  charges  that  such  overt 
acts,  and  each  of  mem,  was  committed 
in  violation  of  a  section  of  the  criminal 
laws  of  the  United  States,  provided  each 
is  charged  as  an  overt  act.  It  is  unneces- 
sary to  allege  that  the  overt  act  consti- 
tuted a  crime,  but  it  does  not  invalidate 
the  indictment  to  charge  that  one  defeiid- 
ant,  or  two  or  more,  in  doing  the  act 
or  acts  in  aid  and  execution  of  the  con- 
spiracy and  expressly  charged  as  an  overt 
act,  thereby  violated  another  criminal 
staiute  of  the  United  States.  Such  allega- 
tion or  statement  is,  of  course,  unneces- 
sary and  surplusage.  If  the  proof  fails 
to  establish  the  conspiracy,  the  whole 
count  fails,  and  a  defendant  cannot  be 
convicted  under  such  conspiracy  count  for 
the  reason  the  proof  shows  he  had  com- 
mitted the  act  charged  therein  as  an  overt 
act,  and  which  in  fact  constitutes  a 
separate  and  distinct  crime,  even  if  the 
indictment  alleges  that  such  overt  act  con- 
stituted a  criminal  offense.  The  rule  pro- 
hibiting the  charging  of  two  separate  Vud 
distinct  crimes  in  the  same  count  does  not 
go  so  far  as  to  prohibit  in  a  conspiracy 
count  the  charging  of  overt  acts  which 
are  in  and  of  themselves  crimes,  or  pro- 
hibit a  statement  that  such  overt  acts  of 
themselves  constituted  a  crime.  If  the 
conspiracy  is  plainly  and  distinctly 
charged,  and  the  overt  acts  are  plainly 
and  distinctly  charged  as  such,  it  does 
not  invalidate  the  count  to  unnecessarily 
allege  that  the  doing  of  the  overt  acts 
violated  a  statute  of  the  United  States." 
U.  S.  r.  Rogers,  (N.  D.  N.  Y.  1915)  228 
Fed.  512. 

Allegation  of  place. —  In  U.  S.  v.  Baker, 
(D.  C.  R.  I.  1917)  243  Fed.  741,  over- 
ruling  a  demurrer  to  an  indictment  for 
conspiracy  to  conceal  certain  property  in 
anticipation  of  bankruptcv,  the  court  said: 
''It  is  contended  that  tne  allegations  of 
overt  acts  are  uncertain  for  want  of  suffi- 
cient allegation  of  place.  The  specific 
charges  of  overt  acts  are  preceded  by  a 
general  all^ation  that,  to  effect  the  ob- 
ject of  the  conspiracy, '  said  defendants,  at 
the  several  times  and  places  in  that  be- 
half hereinafter  mentioned,  unlawfully 
did  do  the  several  acts  following,  men- 
tioned in  connection  with  their  several 
names.'  But  only  in  a  few  instances  is 
place  *  hereinafter  mentioned  *  in  connec- 
tion with  specific  overt  acts.  However, 
the  charges  of  overt  acts  are  follwved  by 
the  general  allegation  that:  The  defend- 
ants, *  at  the  time  and  place  .  .  .  afore- 
said, did  conspire,  etc.,  and  each  did  do 
acts  to  effect  the  object  of  the  conspiracy.' 
In  U.  S.  V,  D'Arcy,  [D.  C.  R.  I.]  243  Fed. 
730,  it  was  held  in  this  court  that  any 
deficiency  in  fixing  a  locus  to  the  several 
overt  acts  was  thus  cured.     It   is   con- 


tended, however,  that  this  decision  is  in- 
applicable to  the  present  indictment.  I 
am  of  the  opinion  that  without  gram- 
matical impropriety  the  final  allegation 
of  time  ana  place  may  be  read  to  apply 
both  to  the  conspiracy  and  to  acts  to 
effect  its  object,  and  that  the  decision  in 
U.  S.  V.  D'Arcy  is  applicable.  While  it 
is  not  essential  to  tne  offense  that  the 
overt  act  be  done  in  the  same  jurisdiction 
with  the  conspiracy,  yet  the  general  rules 
of  both  civil  and  criminal  pleading  re- 
quire for  the  sake  of  certainty  allega- 
tions of  the  place  of  every  traversable 
fact.  Gould  on  Pleading,  c  Z,  §§  102,  103. 
But  aside  from  the  concluding  paragraph 
of  the  indictment,  there  is  in  the  para- 
graph numbered  26  a  general  all^ation 
of  concealment  *  at,  to  wit,  Woonsocket 
in  said  district,'  which  covers  all  *  the  mer- 
chandise and  property  hereinbefore  men- 
tioned,' and  is  applicable  to  the  whole 
count,  and  not  applicable  to  the  first  parar 
graph  of  No.  26.  Overt  acts  2S  and  24 
allege  filing  of  false  schedules  in  this 
court.  In  these  there  is  no  uncertainty 
as  to  place.  The  allegations  of  overt  acts 
are  criticised  in  many  details,  but  these 
criticisms  need  not  be  fully  considered, 
since  the  question  before  us  is  only 
whether  an  offense  is  charged." 

Only  One  overt  act  is  essential  to  con- 
stitute a  punishahle  conspira^  to  com- 
mit an  offense  against  the  United  States, 
and  if  one  overt  act  is  suffidiently  charged 
a  demurrer  to  the  whole  count  cannot  be 
sustained,  whatever  may  be  the  deficien- 
cies in  other  charges  of  overt  acts.  U.  S. 
t.  Baker,  (D.  C.  R.  I.  1917)  243  Fed. 
741. 

In  U.  S.  V,  Orr,  (D.  C.  R.  I.  1916)  233 
Fed.  717,  the  court  said:  "While  the 
allegation  of  overt  acts  is  unnecessarily 
voluminous,  as  is  usual  in  these  cases,  and 
while  it  may  be  doubtful  if  all  of  the  acts 
alleged  can  properly  be  regarded  as  overt 
acts,  yet  as  only  one  overt  act  is  essential, 
and  as  the  indictment  properly  charges 
several,  the  indictment  is  not  demurrable, 
even  should  other  allegaticms  be  subject 
to  objection  for  insuflSciency  or  as  sur- 
plusage." 

More  than  one  overt  act  may  be 
charged  in  the  same  count  in  an  indict- 
ment without  making  it  duplicitous,  since 
each  overt  act  does  not  constitute  a  sepa- 
rate crime,  and  it  is  the  conspiracy  and 
not  the  overt  acts  done  in  pursuance 
thereof  which  is  denounced  by  the  statute. 
U.  S.  V.  Eccles,  (C.  C.  Ore.  1910)  181  Fed. 
906. 

The  conspiracy  is  a  continuing  one  so 
long  as  overt  acts  are  committed  in  fur- 
therance thereof.  It  therefore  follows 
that  the  charging  in  a  single  count  of 
the  indictment  for  conspiracy  of  more 
than  one  separate  and  distinct  overt  act 
is  not  charging  separate  and  distinct  of- 
fenses.    Stanley  v,  U.  S.,   (C.  C.  A.  8th 
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Cir.   1912)    1915  Fed.  896,   115  C.  C.  A. 
584. 

A  variance  between  the  time  the  overt 
act  is  charged  to. have  occurred  and  the 
time  proved  is  immaterial.  U.  S.  v.  Graflf, 
(1878)  14  Blatchf.  3S1,  26  Fed.  Gas.  No. 
15,a44.  But  see  U.  S.  v.  Milner,  (N.  D. 
Ala.  1888)  36  Fed.  890. 


4.  For  Conspiracy  to  Commit  Offense 

See  also,  supra,  this  note,  II,  7,  p.  541 
et  seq. 

a.  "Sufficiency   in   General 

An  indictment  under  this  section  mak- 
ing it  an  offense  to  conspire  either  to 
commit  any  offense  against  the  United 
States  or  to  defraud  the  United  Stages, 
must  charge  the  act  constituting  the 
offense  with  reasonable  certainty,  and  not 
by  mere  inference.  U.  S.  v.  Atlanta  Jour- 
nal Co.,  (N.  D.  Ga.  1911)    185  Fed.  656. 

"  The  decisions  agree  that  certainty  to 
a  common  intent  is  all  that  is  necessary. 
The  conspiracy  or  unlawful  combination 
is  the  gist  of  the  offense,  and  certainty  to 
a  common  intent,  sufficient  to  identify  the 
offense  which  the  defendants  conspired  to 
commit,  is  all  that  is  requisite  in  stating 
the  object  of  the  conspiracy."  U.  S.  v, 
U.  S.  Brewers'  Ass'n,  (W.  D.  Pa.  1916) 
239  Fed.  163. 

In  an  indictment  for  conspiracy  to  com- 
mit an  offense  against  the  United  States 
it  is  not  necessary  to  set  forth  the  par- 
ticular part  to  be  assumed  or  undertsiken 
by  each  conspirator  in  the  consummation 
of  the  unlawful  scheme.  U.  S.  t?.  OeLla, 
(1911)    37  App.  Gas.    (D.  C.)   423. 

It  is  essential  in  an  indictment  for 
conspiracy  to  commit  a  crime  against 
the  United  States  to  charge  acts  sufficient 
to  show  that  the  design  of  the  conspiracy 
was  to  commit  an  offense  against  the 
United  States.  Stanley  v,  U.  S.,  (G.  C. 
A.  8th  Gir.  1912)  195  Fed.  896,  115  G.  G. 
A.  5<84. 

Where  defendants  are  indicted  in  one 
count  for  the  commission,  of  an  offense, 
and  in  another  count  for  conspiracy  to 
commit  the  offense  set  forth  in  the  first 
count,  the  count  for  conspirax;y  falls  if 
the  other  count  is  found  insufficient. 
Spear  t\  U.  S.,  (G.  G.  A.  8th  Gir.  1916) 
228  Fed.  485,  143  G.  G.  A.  67. 

In  U.  S.  t".  Gradwell,  (R.  I.  1916)  234 
Fed.  446,  (judgment  affirmed  (1917)  243 
U.  S.  476,  37  S.  Gt.  407,  61  U.  S.  (L.  ed.) 

) ,  the  court  held  that,  even  if  it  be 

a  crime  under  section  37  to  conspire  to 
corrupt  an  election  for  a  rej)resentative 
in  Congress,  "  the  indictment  is  so  vague, 
uncertain,  insufficient,  and  duplicitous 
in  its  allegations  that  the  defendants 
are  not  sufficiently  apprised  of  the 
nature  of  the  charge  against  them  to 
enable  them  to  prepare  their  defense 
thereto,"  and  a  demurrer  was  sustained. 


b.  Ihiplicity 

"When,  in  charging  certain  defendants 
with  the  commission  of  a  crime,  such  as 
conspiracy,  it  becomes  necessary  to  set  out 
that  one  of  them  committed  another  crime, 
the  count  cannot  be  held  bad  for  duplic- 
ity." U.  S.  17.  Rogers,  (K.  D.  N.  Y.  1915) 
226  Fed.  512. 

An  indictment  which  charges  a  conspir- 
acy to  commit  two  distinct  offenses  is 
not  duplicitous.  John  Gund  Brewing  Go. 
17.  U.  S.,  (C.  G.  A  8th  Gir.  1913)  206 
Fed.  386,  124  G.  a  A.  26)8;  Steigman  17. 
U.  S.,  (G.  G.  A.  3d  Gir.  1915)  220  Fed- 
63,  135  G.  G.  A.  631,  wherein  the  court 
said:  "The  contention  that  the  'indict- 
ment was  bad  for  duplicity,  in  that  it 
charged  in  the  same  count  two  different 
crimes,  without  distinguishing  which 
crime  either  of  the  defendants  was  in- 
dicted for,'  is  wholly  without  merit.  Two 
crimes  are  alleged,  but  one  crime  is 
charged.  The  crime  of  conspiracy  is  the 
one  charged,  and  it  is  charged  against 
both  defendants.  The  crime  of  conspir- 
acy, from  its  very  nature,  precedes  or 
contemplates  the  perpetration  of  another 
offense,  and  a  charge  of  conspiracy  under 
the  statute,  without  an  allegation  of  the 
offense  to  which  the  conspiracy  relates, 
as  being  intended  or  consummated,  would 
be  wholly  impossible  of  statement.  There 
is  no  duplicity  in  an  indictment  which 
alleges  that  Louis  Steigman  unlawfully 
concealed  property  from  his  trustee  in 
bankruptcy,  and  charges  a  conspiracy  be- 
tween Louis  Steigman  and  David  Steig- 
man to  procure  the  doing  of  that  very 
thing.  Heike  t\  U.  S.,  [1913]  227  U.  S. 
131,  33  S.  Gt.  226,  57  U.  S.  (L.  ed.)  4S0, 
Ann.  Gas.  1914G  128." 

In  Lemon  v.  U.  S.,  (G.  G.  A.  8th  Gir. 
1908)  164  Fed.  953,  90  G.  G.  A.  617,  each 
count  in  an  indictment  charged  the  de- 
vising of  a  scheme  to  defraud  by  using 
the  mails  in  violation  of  the  provision 
now  constituting  section  216,  infra,  this 
title,  and  also  charged  a  conspiracy  to 
do  the  same  thing.  Overruling  an  ob- 
jection for  duplicity,  the  court  said: 
"  Both  of  these  charges  are  made  in  each 
and  every  count  of  the  indictment.  They 
are  therefore  double,  and  would  have  been 
held  bad  for  duplicity  if  seasonably  chal- 
lenged on  that  ground,  either  by  a  mo- 
tion to  quash,  demurrer,  or  motion  to 
elect,  which  are  the  three  approved 
methods  for  doing  it.  Bishop  s  New 
Griminal  Procedure,  §  442.  The  rule 
against  duplicity  stands  in  the  law  as  a 
privilege  which  may  be  invoked  or  not 
at  the  election  of  the  defendants.  1 
Bishop's  New  Criminal  Procedure,  §  442. 
But  the  defendants,  instead  of  invoking 
this  privilege,  went  to  trial  without  ob- 
jection on  this  ground,  and  the  court 
tried  the  case  as  a  scheme  to  defraud. 
It  was  then  too  late  to  raise  this  objec- 
tion.    It  was  effectually  waived  by  de- 
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fendants'  conduct.  Morgan  v.  U.  S., 
[C.  C.  A.  8th  Cir.  1906]  78  C.  C.  A.  »23, 
148  Fed.  18»." 

The  fact  that  an  indictment  for  con- 
spiracy to  use  the  mails  to  defraud  shows, 
in  charging  overt  acts,  that  a  completed 
offense  was  conunitted  under  the  statute 
making  it  a  crime  to  use  the  mails  to  de- 
fraud, does  not  render  the  indictment  du- 
plicitous.  Stanley  r.  U.  S.,  ( C.  C.  A.  8th 
Cir.  1912)   196  Fed.  896,  115  G.  G.  A.  684. 

c.  Description  of  Offense  Gontemplated 

See  article  Conspiracy,  6  R.  G.  L.  1083. 

"  In  all  charges  of  conspiracy,  the  con- 
spiracy itself  is  the  gist  of  the  offense, 
and  where  a  conspiracy  is  charged  to  vio- 
late the  laws  of  the  United  States,  if  the 
conspiracy  be  specifically  alleged,  it  is  not 
necessary  to  allege  the  details  of  the  law 
of  the  United  States  to  be  violated  with 
the  accuracy  it  would  be  if  the  charge 
were  directly  of  the  violation  of  the  law 
of  the  United  States,  and  not  of  the  con- 
spiracy to  violate  it.  Williamson  r.  U.  S., 
[1908]  207  U.  S.  425,  446,  28  S.  a.  163, 
52  U.  S.  (L.  ed.)  278."  Knauer  v.  U.  S., 
(C  C.  A.  8th  Cir.  1916)  237  Fed.  8,  150  C. 

C.  A.  210.  "  The  authorities  all  show  that 
the  offense  which  is  intended  to  be  com- 
mitted as  a  result  of  the  conspiracy  need 
not  be  described  with  the  particularity  re- 
quired in  an  indictment  in  which  such 
matter  was  charged  as  a  substantive 
crime.  Ching  r.  U.  S.,  [C.  G.  A.  4th  Cir. 
19021  118  Fed.  538,  55  G.  C.  A.  304;  U.  S. 
r.  Wilson,  (D.  C.  [Ore.  1894])  60  Fed, 
890."    U.  S.  r.  U.  S.  Brewers*  Asg'n,  (W. 

D.  Pa.  1916)  239  Fed.  163.  In  an  indict- 
ment for  conspiracy  under  this  section 
**  there  need  not  be  that  deflniteness  or  de- 
tail of  averment  necessary  in  a  charge  of 
the  offense  which  is  the  subject  of  the 
conspiracy.  Dealy  v.  U.  S.,  [1804]  152 
U.  S.  539,  14  S.  Ct.  680,  38  U.  S.  (L.  ed.) 
645.  The  outlines  of  the  plot  or  concert 
may  well  be  as  general  in  the  minds  of 
the  conspirators  as  the  prohibitions  of  the 
particular  statute  which  they  conspire  to 
violate."  Lew  Moy  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1916)  237  Fed.  50,  150  G.  C.  A.  252. 

Certainty  to  a  common  intent  sufficient 
to  identify  the  offense  which  the  defend- 
ants conspired  to  commit  is  all  that  is  re- 
quired. Ching  V.  U.  S.,  (C.  C.  A.  4th  Cir. 
1902)  118  Fed.  538,  55  C.  C.  A.  304;  U.  S. 
V.  Stevens,  (D.  C.  Minn.  1890)  44  Fed. 
132;  U.  S.  V.  Nunnemacher,  ( 1876)  7  Biss. 
129,  27  Fed.  Cas.  No.  15,903.  To  the  same 
point  see  Aczel  v.  U.  S.,  ( C.  C.  A.  7th  Cir. 
1916)  232  Fed.  652,  146  G.  G.  A.  578. 


d.  Intent 

An  indictment  charging  a  defendant 
with  a  conspiracy  to  **  commit  an  offense 
against  the  United  States  "  must  state  an 


agreement  to  do  acts  wliich,  if  done,  would 
constitute  a  specific  offense;  and  where  an 
intent  is  an  essential  part  of  such  offense, 
as  defined  by  the  statute,  such  intent  must 
be  averred.  U.  S.  i\  Green,  (N.  D.  N.  Y. 
1905)  136  Fed.  618,  affirmed  (1905)  199 
U.  S.  601,  26  S.  Gt.  748,  50  U.  S.  (L.  ed.) 
328.  Compare  U.  S.  v.  Stone,  (D.  G.  N.  J. 
1905)   135  Fed.  392. 


e.  Obstructing  Administration  of  Justice 

See  also  mtpray  this  note,  II,  7,  b,  at  p. 
641. 

An  indictment  under  this  section  for 
conspiring  to  conmiit  an  offense  against 
the  United  States  by  obstructing  the  due 
administration  of  justice  in  a  court  of  the 
United  States,  in  violation  of  R.  S.  sec. 
5599,  embodied  in  sec.  135,  infra,  this 
title,  was  held  to  be  good.  Wilder  v.  U. 
S.,  (G.  C.  A.  4th  Cir.  1906)  143  Fed.  433, 
74  C.  C.  A.  567. 

An  indictment  charging  a  conspiracy  to 
commit  the  offense  of,  or  to  defraud  the 
United  States  by,  corruptly  endeavoring 
to  influence  a  petit  jury,  is  insufficient  be- 
cause it  fails  to  state  the  facts  relied 
upon,  but  etates  a  mere  conclusion  of  the 
pleader.  U.  S.  v.  Taffe,  (D.  G.  Ore.  1898) 
86  Fed.  113. 

In  an  indictment  charging  a  conspir- 
acy corruptly  and  by  threats  and  force 
to  obstruct  the  due  administration  of  jus- 
tice in  a  United  States  court,  the  com- 
bination of  minds  for  the  unlawful  pur- 
pose and  the  overt  act  in  effectuation  of 
that  purpose  must  be  averred.  It  must 
also  be  averred  and  proved  that  the  ac- 
cused knew  that  the  witness  or  officer  wae 
a  witness  or  officer  in  order  to  convict 
of  the  charge  of  impeding  such  witness  or 
officer  in  the  discharge  of  his  duty,  and 
the  accused  should  have  knowledge  or 
notice  or  information  of  the  pendency  of 
the  proceedings  before  he  can  be  found 
guilty  of  obstructing  the  same.  Petti- 
bone  V.  U.  S.,  (1893)  148  U.  S.  197,  IZ  S. 
Ct.  542,  37  U.  S.  (L.  ed.)  419. 

"In  Pettibone  v.  U.  S.,  [1895]  148  U. 
S.  197,  13  S.  Ct.  542,  37  U.  S.  (L.  ed.) 
419,  .  .  .  there  was  no  averment  that 
the  object  of  the  conspiracy  was  to  ob- 
struct the  due  administration  of  justice. 
On  the  contrary,  there  was  no  contention 
on  the  part  of  the  government  that  the 
defendants  even  knew  of  the  pendency  of 
any  court  proceedings.  Rather  was  it 
charged  that  the  result  of  the  acts  of  the 
defendants  was  to  obstruct  the  due  ad- 
ministration of  justice.  The  court  ruled 
that  a  person  is  not  sufficiently  charged 
in  such  a  case  with  obstructing  or  imped- 
ing the  due  administration  of  justice  in  a 
court,  unless  it  appears  that  he  knew  or 
had  notice  that  justice  was  being  adminis- 
tered in  such  court."  Fletcher  v.  U.  6., 
(1914)  42  App.  Gas.  (D.  G.)  53. 
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f.  Subomati'(Mi  of  Perjury 

See  also  aupra,  this  note,  II,  7,  c,  at  p. 
541.  ^ 

The  object  of  the  oonepiracy  is  suffi- 
ciently charged  in  an  indictment  for  con- 
spiracy to  suborn  perjury,  where  its  alle- 
gations plainly  import  that  the  unlawful 
agreement  contemplates  a  future  solicita- 
tion of  unnamed  individuals  to  enter  pub- 
lic lands  under  the  Timber  and  Stone  Act, 
in  Timber  Lands  and  Forbst  Keseryes, 
who  in  so  doing  will  necessarily  know- 
ingly state  and  subscribe  under  oath,  be- 
fore a  named  person,  stated  to  be  a  United 
States  comi7iis8ioner  of  the  district  of 
Oregon,  material  false  statements  as  to 
their  purpose  in  respect  to  entering  the 
land,  known  to  be  such  by  the  conspira- 
tors. Williamson  v.  U.  S.,  (1908)  207 
U.  S.  425,  28  S.  Ct.  103,  52  U.  S.  (L.  ed.) 
278. 

g.  Aiding  and  Abetting  Escape 

See  also  aupra,  this  note,  II,  7,  f,  at  p. 
542. 

In  Ex  p.  Lyman,   (W.  D.  Wash.  1«13) 
202  Fed.  303,  sustaining  a  demurrer  to  a 
petition  for  a  writ  of  habeas  corpus,  it 
appeared  that  the  indictment  upon  which 
the  petitioner  was  convicted  charged  that 
while  he  was  held  by  the  United  States 
marshal  for  the  northern  district  of  Cali- 
fornia, imder  a  commitment  issued  by  a 
United  States  commissioner,  charging  him 
with  a  violation  of  section  215,  infra,  this 
title,  and  while  he  was  in  the  custody  of 
a    certain     guard,     appointed     by     said 
marshal,   he   conspired   with   said   guard 
and  another  to  aid,  assist,  and  permit  the 
petitioner   to  escape   from   such   custody. 
Among  the  overt  acts  charged,  it  was  al- 
leged that  the  guard  assist^  petitioner  to 
get  into  an  automobile,  secured  for  the 
purpose,  and  permitted  him  to  leave  his 
custody  and  escape.     The  offense,  if  any," 
which  the  parties  conspired  to  commit  is 
denounced   in   sec.    138,  infra,   this   title, 
and  it  was   contended  by  the  petitioner 
that,  as  he  was  the  escaping  prisoner,  he 
was    incapable    of    conspiring    with    the 
officer  to  permit  his  escape.    But  the  court 
said;     "  The  statute  now  before  the  court 
condemns     the     officer     who     voluntarily 
suffers  '  any  prisoner  *  in  his  custody,  un- 
der process,  to  escape.     The  words"*  any 
prisoner '  are  of  sufficient  scope  to  include 
the  petitioner,  though  the  word  *  another  * 
excludes  from  its  meaning  oneself.     The 
prisoner  is  not  condemned  for  regaining 
his  liberty,  but  for  conspiring  with,  and 
thereby  causing,  the  guard  to  be  false  to 
his  duty,  in  voluntarily  suffering  him  to 
escape." 

h.  Setting  on  Foot  a  Military  Enterprise 

In  U.  S.  t?.  Tauscher,  (S.  D.  N.  Y.  1916) 
233  Fed.  597,  on  demurrer  to  an  indict- 


ment, the  latter  was  held  sufficient  to 
chaive  a  conspiracy  to  set  on  foot  a 
"military  enterprise'*  within  the  mean- 
ing of  that  term  as  used  in  sec.  13,  supra, 
this  title. 

In  U.  S.  V.  Bopp,  (N.  D.  Cal  1916)  230 
Fed.  723,  sustaining  a  demurrer  to  an  in- 
dictment for   conspiracy   to   commit  the 
offense  denounced  by  sec.  13  of  this  title, 
aupra,  p.  460,  the  court  said:     "So  far 
as  the  conspiracy  itself  which  is  charged 
in    this    indictment    is    concerned,    it    is 
stated  in  the  language  of  the  statute  with- 
out amplification;  that  is  to  say,  there  is 
no  statement  that  defendants  conspired  to 
do  certain  thin^  which,  if  accomplished, 
would  in  the  judgment  of  the  pleader  c<m- 
stitute  the  beginning  or  setting  on  foot  or 
the  preparing  or  providing  means  for  a 
military   enterprise,   and   upon  the   suffi- 
ciency of  which  things  to  constitute  such 
offense  the  judgment  of  the  court  mi^ht 
be  exercised.    It  is  a  settled  rule  of  crim- 
inal pleading  that  where  the  definition  of 
an  offense,  whether  it  be  at  common  law 
or  by  statute,  includes  generic  terms,  it  is 
not  sufficient  that  the  indictment   shall 
charge  the  offense  in  the  same  terms  as  in 
the    definition;    but    it    must    state    the 
species,   it  must  descend  to  particulars. 
.    .    .    The  sole  charge  against  the  defsid- 
ants  here  is  that  they  conspired  '  to  begin 
and  set  on  foot,  and  prepare  and  provide 
the    means    for    certain    military    enter- 
prises.'   This  is  the  bald  language  of  the 
statute;     the    mere    conclusion    of     the 
pleader.    But  the  particular  things  which 
they  conspired  to  do  are  not  stated  —  the 
things    whicli,    if    in    fact    accomplished, 
would  constitute  the  setting  on  foot  or 
providing  means  for  a  military  enterprise. 
What   d(^es    the   pleader    imderstand   tlie 
words    *  military    enterprise'    to    mean? 
What  in  his  judgment  constitutes  a  mili- 
tary   enterprise?      The   indictment    gives 
neither  the  defendants  nor  the  court  any 
information  in  this  regard,  and  the  things 
that  the  pleader   might   regard   as   suffi- 
cient to  warrant  him  in  asserting  that  de- 
fendants conspired  to  set  on  foot  or  pro- 
vide   means    for    a    military    enterprise 
might  in  the  judgment  of  the  court  fall 
far  short  of  being  the  things  intended  by 
the  statute.    The  language  of  the  Supreme 
Court  in  U.  S.  r.  Hees,  [18881   124  U.  S. 
[4831,  486,  8  S.  Ct.  [571],  573,  31  U.  S. 
(L.  ed.)   516,  seems  to  me  peculiarly  ap- 
plicable to  the  present  case:     *The  stat- 
ute upon  which  the  indictment  is  founded 
only  describes  the  general  nature  of  the 
offense  prohibited;  and  the  indictment,  in 
repeating    its    language,    without    aver- 
ments  disclosing  the  particulars  of   the 
alleged   offense,   states  no  matters  upon 
which  issue  could  be  formed  for  submis- 
sion to  a  jury.'    The  defendants  are  enti- 
tled to  know  the  particular  things  which 
they  are  charged  with  having  conspired 
to  do,  and  the  court,  when  the  indictment 


PENAL  LAWS  (Sec.  37) 


569 


ifi  challenged,  must  also  have  this  infor- 
mation, in  order  to  be  able  definitely  to 
say  whether  a  conspiracy  to  do  such  par- 
ticular things  is  a  conspiracy  to  set  on 
foot  or  provide  means  for  a  military  en- 
terprise. The  indictment  here  is  not  aided 
b^  the  averments  therein  that  the  inten- 
tion of  defendants  and  the  purpose  of  the 
enterprise  was  to  destroy  tunnels,  rail- 
roads, bridges,  trains,  and  ships  which 
were  engaged  in  the  transportation  of 
munitions  of  war.  Such  destruction  is 
not  necessarily  aimed  at  the  territory  or 
douHnions  of  the  king  of  Great  Britain, 
but  might  be  directed  only  against  the 
various  companies  owning  such  tunnels, 
railroculs,  bridges,  trains  and  ships.  And 
while  such  destruction  might  well  be  the 
aim  of  a  military  enterprise,  it  is  'not 
necessarily  so,  nor  can  it  be  said  that 
every  one  who  might  undertake  so  to  de- 
stroy or  cripple  railroads  or  ships  was 
engaged  in  such  an  enterprise,  even 
though  munitions  of  war  were  transported 
by  them.  It  is  not  even  averred  that  the 
mirpose  of  destroying  the  railroads  and 
ships  was  to  prevent  the  transportation 
of  munitions  of  war,  and  the  words  '  rail- 
roads or  ships  which  were  engaged  in 
transporting  munitions  of  war,'  without 
further  averment,  might  well  be  mere 
words  of  description,  having  no  relation 
to  the  motives  of  the  defendants,  and  cer- 
tainly not  being  sufficient  to  stamp  every 
attempt  to  destroy  such  roads  or  ships  as 
a  military  enterprise.  I  do  not  ignore 
the  suggestion  that  in  charging  a  con- 
spiracy to  commit  an  offense  the  offense 
80  to  be  committed  need  not  be  set  forth 
with  all  the  particularity  that  might  be 
required  in  an  indictment  charging  its 
commission  as  a  substantive  offense;  but 
this,  if  conceded,  does  not  mean  that  no 
particulars  whatever  need  be  given.  It 
would  be  an  idle  thing  to  go  through  a 
long  trial  upon  this  indictment,  onlv  to 
learn  at  the  end  of  the  trial  that  the  tacts 
established  const itutedr  no  offense  cogniza- 
ble by  this  court." 


i.  Violation  of  Postal  Laws 

See  also  supra,  this  note,  II,  7,  I,  at  p. 
544. 

An  indictment  for  conspiracy  to  violate 
provisions  of  postal  laws  relating  to  sal- 
ary of  postmasters  was  held  sufficient  in 
U.  S.  V.  Foster,  (1914)  233  U.  S.  515,  34 
S.  Ct.  66e,  M  U.  S.  (L.  ed.)   1074. 

Under  Act  Cong.  March  3,  1879,  ch. 
180,  sees.  10,  11,  14,  20  Stat.  L.  359,  de- 
fining second-class  mail  matter,  and  fix- 
ing Uie  rate  of  postage  on  publications  of 
the  second  class,  when  sent  from  the  office 
of  publication,  including  sample  copies, 
or  when  sent  from  a  news  agency  to  actual 
subscribers  thereto,  at  two  cents  per 
pound  or  fraction  thereof,  provided  that 


nothing  in  the  statute  shall  be  construed 
so  as  to  admit  to  the  second-class  rate 
regular  publications  designed  primarily 
for  advertising  purposes,  for  free  circula- 
tion, or  for  circulation  at  nominal  rates. 
Act  Gong.  March  3,  1885,  ch.  342,  23 
Stat.  L.  387,  changing  the  rate  to  one 
cent  per  pound,  and  Act  Cong.  June  9, 
1884,  ch.  73,  23  Stat  L.  40,  fixing  the 
rate  (m  periodicals  of  the  second  class 
when  sent  by  others  than  the  publishers 
or  news  agents  at  one  cent  for  each  four 
ounces  or  fractional  part  thereof,  an  in- 
dictment for  conspiracy  to  defraud  the 
United  States  by  securing  for  papers  sent 
out  in  addition  to  the  regular  circulation 
the  one  cent  a  poimd  instead  of  the  one 
cent  for  four  ounces  rate  is  insufficient, 
where  it  does  not  allege  that  the  papers 
were  designed  primarily  for  advertising 
purposes  or  for  free  circulation  or  for 
circulation  at  nominal  rates.  U.  S.  f>, 
Atlanta  Journal  Co.,  (N.  D.  Qa.  1911) 
186  Fed.  656. 


j.  Scheme  to  Defraud  by  Use  of  Mails 

See  supra,  this  note,  II,  7,  1,  at  p.  544. 

An  indictment  sufficiently  charges  a 
conspiracy  to  commit  an  offense  against 
the  United  States  when  it  charges  a  con- 
spiracy to  devise  a  scheme  to  defraud  and 
to  execute  such  scheme  by  opening  corre- 

rndence  through  the  mails.  Wilson  9. 
S.,  (C.  0.  A.  2d  Cir.  1911)  190  Fed. 
427,  111  C.  C.  A.  231. 

In  an  indictment  for  conspiracy  to  use 
the  mails  to  defraud  the  intention  to  peor- 
petrate  the  fraud  need  not  be  alleged  in 
the  part  of  the  indictment  which  charges 
the  commission  of  the  offense.  It  is  suffi- 
cient, if  it  is  charged  in  any  part  of  the 
indictment.  U.  S.  t\  Maxey,  (E.  D.  Ark. 
1912)   200  Fed.  997. 

Upon  a  charge  of  conspiracy  to  commit 
an  offense  described  in  R.  S.  sec.  6480 
(embodied  in  sec.  216,  infra,  this  title),  it 
must  be  alleged  in  the  indictment  and  es- 
tablished by  the  evidence  that  the  persons 
charged  must  have  intended  to  effect  this 
scheme,  by  opening  or  intending  to  open 
correspondence  with  some  other  person 
through  the  post  office  establishment,  or 
by  inciting  such  other  person  to  open 
communication  with  them;  and  that,  in 
carrying  out  such  scheme,  such  persons 
must  have  either  deposited  a  letter  or 
packet  in  the  post  office,  or  taken  or  re- 
ceived one  therefrom.  Stokes  17.  U.  S., 
(1896)  157  U.  S.  187,  16  S.  C?t.  617,  39 
U.  a  (L.  ed.)  667. 

An  indictment  under  this  section  for 
conspiracy  to  oonmiit  an  offense  by  de- 
vising a  scheme  to  defraud  intended  to  be 
carried  out  by  the  use  of  the  mails,  must 
charge  a  conspiracy  to  commit  acts  which, 
if  committed,  would  constitute  an  offense 
under  the  latter  section;  but  it  need  not 
charge    separately    that    defendants    spe- 
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cifically  conspired  to  commit  each  element 
of  the  oflfense.  McConkey  i\  U.  S.,  (C.  C. 
A.  8th  Cir.  1909)  171  Fed.  829,  96  C.  C. 
A.  601. 

An  indictment  which  charges  the  ac- 
cused with  conspiring  to  devise  a  scheme 
to  defraud  persons  unknown  to  the  grand 
jury  is  not  vulnerable  because  the  names 
of  these  persons  are  not  stated  in  the  in- 
dictment, if  it  contains  a  true  averment 
that  these  persons  are  not  known  to  the 
grand  jury.  Miller  t*.  U.  S.,  (C.  C.  A. 
8th  Cir.  1904)  133  Fed.  337,  66  C.  C.  A. 
399. 

An  iiidictment  for  conspiracy  to  de- 
fraud by  the  use  of  the  mails,  waa  not 
bad  for  repugnancy  because  it  charged  in 
the  same  count  that  defendant  conspired 
to  defraud  *'  by  dealing  and  pretending  to 
deal  "  in  what  is  commonly  called  "  green 
articles  "  and  "  spurious  treasury  notes." 
Lehman  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1903) 
127  Fed.  41,  61  C.  C.  A.  577. 

Facts  which  clearly  show  a  conspiracy 
to  devise  a  scheme  or  artifice  to  defraud, 
an  intention  to  defraud,  an  intention  to 
use  the  post-office  establishment  as  a  part 
of  the  Bcneme  for  tlie  purpose  of  executing 
it,  the  use  of  that  establishment  for  that 
purpose,  and  the  scheme  of  artifice  itself, 
are  essential  to  a  valid  indictment,  and 
mu«t  be  alleged  in  the  pleading.  Miller 
r.  U.  S.,  (C.  C.  A.  8th  Cir.  1904)  133  Fed. 
337,  66  d  C.  A.  399. 

An  indictment  under  tliis  section  for 
conspiracy  to  use  the  mails  to  defraud, 
need  not  charge  that  the  defendants  con- 
spired and  did  commit  the  oflfense  of  at- 
tempting to  defraud,  if  the  facts  set  out 
show  that  they  actually  tried  to  carry  out 
a  scheme  to  defraud  by  the  use  of  mails. 
U.  S.  V.  Maxey,  (E.  D.  Ark.  1912)  200 
Fed.  997. 

In  McKelvey  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1917)  241  Fed.  801,  154  C.  C.  A.  5a3, 
the  first  clause  of  the  indictment  made 
the  direct  charge  that  the  conspirators, 
to  accomplish  and  eflfect  the  conspiracy, 
conspired  to  commit  acts  made  an  offense 
by  sec  215,  tn/ra,  this  title.  The  indict- 
ment then  proceeded  to  charge  a  scheme 
to  defraud  certain  persons,  and  alleged 
that  it  was  a  part  of  said  conspiracy  to 
use  the  mails  and  the  post  ofl&ce  estab- 
lishment of  the  United  States  for  the  pur- 
pose of  effecting  and  carrying  out  that 
conspiracy.  Holding  that  the  indictment 
was  suflicient,  the  court  said  that  "  this 
laftt  charge  is  not  the  allegation  of  an 
isolated  fact,  or  a  mere  recital  or  conclu- 
sion of  the  pleader,  but  a  direct  and  posi- 
tive charge  that  the  use  of  the  mails  and 
post  office  establishment  formed  a  part 
of,  and  was  the  essential  act  of,  the  con- 
spiracy to  commit  an  offense  against  the 
United  States." 

In  U.  S.  i\  Aczel,  (D.  C.  Ind.  1915)  219 
Fed.  917,  overruling  a  demurrer  to  an 
Indictment  for  conspiracy  to  violate  sec. 


215,  infrQj  this  title,  the  court  said:  "It 
is  to  be  observed  that  by  section  215 
Congress  does  not  attempt  to  punish  the 
perpetration  of  the  scheme  or  artifice  to 
defraud,  whether  such  scheme  or  artifice 
be  a  crime  against  the  state  or  the  United 
States.  It  merely  prohibits  the  use  of  the 
mails  ^  for  the  purpose  of  executing  such 
scheme  or  artifice,  or  attempting  so  to 
do.'  The  conspiracy  or  combination  is 
properly  averred  in  this  count,  and  the 
only  question  that  can  arise  on  it  is 
whether  the  acts  which  the  defendants 
are  charged  with  conspiring  to  do  consti- 
tute the  offense  denounced  by  section  215. 
The  language  of  this  section  is  also  very 
broad.  It  says  '  any  scheme  or  artifice  to 
defraud.'  This  count  in  apt  words  charges 
that  the  defendants  devised  a  scheme  and 
artifice  to  obtain  money  from  certain 
persons  by  false  representations,  which 
false  representations  were  promises  of  im« 
munity  from  prosecutions  for  crime, 
which  promises  the  defendants  had  no 
power  to  make,  and  further,  by  the  use 
of  the  money  thus  obtained,  to  debauch 
an  election,  and  cheat  and  defraud  a  cer- 
tain candidate  for  judge  out  of  his  elec- 
tion, and  prevent  the  majority  of  votes 
from  being  rightly  counted  in  his  favor, 
and  wrongfully  count  the  majority  of 
votes  in  favor  of  a  candidate  who  would 
not  be  elected,  and  fraudulently  foist  a 
person  who  would  not  be  elected  upon  the 
state  of  Indiana,  and  thereby  cheat  the 
state  out  of  the  annual  salary  payable  to 
such  judge.  It  is  further  averr«i  that  the 
intention  of  the  defendants  was  to  place, 
and  cause  to  be  placed,  a  large  number  of 
letters  in  the  United  States  post  office  at 
the  city  of  Terre  Haute,  in  said  district, 
for  the  purpose  of  executing  said  scheme 
and  artifice." 

In  McKelvey  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1917)  241  Fed.  801,  164  C.  C.  A.  603,  over- 
ruling an  objection  to  an  indictment  for 
conspiracy  to  violate  sec.  216,  infra,  this 
title,  that  the  charges  against  the  defend- 
ants that  they  deposited  letters  in  the 
post  office  department  were  the  charges  of 
overt  acts  and  were  the  only  charges  that 
the  post  office  was  used  in  executing  and 
effecting  the  scheme  to  defraud,  it  being 
contended  that  these  charges  could  not  be 
used  to  strengthen  the  charge  of  con- 
spiracy, the  court  said:  "The  answer  is 
that  the  overt  act  which  completes  a  con- 
spiracy is  a  part  of  the  conspiracy  requir- 
ing the  combination  of  two  or  more  per- 
sons to  commit,  while  the  commission  of 
an  act  by  an  individual  unconnected  with 
a  conspiracy  is  the  act  of  the  individual 
alone,  and  may  or  may  not  be  a  crime." 
The  count  further  said:  "ITie  objection 
that  the  overt  act  which  completes  the  con- 
spiracy makes  two  crimes  by  different 
names,  and  renders  the  offenders  liable  to 
be  twice  punished  for  the  same  act "  was 
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answered  by  the  Supreme  Court  in  Hoike 
r.  U.  S.,  (1913)  227  U.  S.  131,  33  S.  Ct. 
226,  57  U.  S.  (L.  ed.)  450,  Ann.  Caa. 
1914C  128,  where  the  court  said  that  "  the 
liability  for  conspiracy  is  not  taken  away 
by  its  success — that  is,  by  the  accomplish- 
ment of  the  substantive  offense  at  which 
the  conspiracy  aims." 
In  U.  S.  V.  McLaughlin,   (D.  C.  Minn. 

1908)  169  Fed.  302,  defendants  were  in- 
dicted for  conspiracy  to  devise  a  scheme 
and  artifice  to  defraud  by  using  the  mails 
in  violation  of  the  provision  now  consti- 
tuting sec.  215,  infra,  this  title,  and  a 
demurrer  was  sustained  because  there  was 
not  in  the  overt  acts  charged  in  the  indict- 
ment anything  germane  to  the  subject  of 
the  alleged  fraud. 

In  Robinson  v,  U.  S.,  (C.  C.  A.  8th  Cir. 

1909)  172  Fed.  105,  96  C.  C.  A.  307,  affirm- 
ing a  conviction  of  conspiracy  to  defraud 
by  use  of  the  mails,  in  violation  of  R.  S. 
Bee.  5480,  now  embodied  in  see.  215, 
wfra,  this  title,  it  was  urged  that  the  in- 
dictment was  insufficient  for  want  of 
proper  averment  that  the  representations 
which  defendants  were  to  make  in  carrying 
out  their  scheme  to  defraud  were  to  be 
false.  But  the  court,  "  assuming,  but  not 
deciding,  that  such  representations  must 
be  false,"  quoted  part  of  the  indictment, 
and  held  that  it  constituted  a  sufficient 
averment  on  the  point  raised  in  the 
objection. 


k.  Obstructing  the  Mail 

See  also  sttpra,  thi«  note,  II,  7,  m,  at 
p.  544. 

An  indictment  charging  conspiracy,  and 
overt  acts  in  pursuance  thereof,  to  ob- 
struct the  United  States  mails  (see  sec. 
201,  infra,  this  title)  need  not  allege  that 
the  acts  done  were  done  "  feloniously," 
since  the  offense  of  obstructing  the  mails 
was  not  a  common-law  felony.  U.  S.  v. 
Debs,  (N.  D.  111.  1895)  65  Fed.  210. 

An  indictment  charging  that  defendants 
conspired  together  to  obstruct  a  mail  train 
must  allege  that  the  defendants  knew  that 
the  mails  were  carried  upon  the  train 
which  they  conspired  to  obstruct.  Salla 
r.  U.  S.,  (C.  C.  A.  9th  Gir.  1900)  104  Fed. 
544,  44  C.  C.  A.  26. 

In  Conrad  v.  U.  S.,  (C.  C.  A.  5th  Cir. 
1904)  127  Fed.  798,  62  C.  C.  A.  478,  it 
was  held  that  an  indictment  for  con- 
spiracy to  commit  the  offense  described  in 
R.  S.  sec.  3995,  embodied  in  sec.  201,  infra, 
this  title,  which  failed  to  allege  that  de- 
fendants conspired  to  "  knowingly  and  wil- 
fully" obstruct  or  retard  the  passage  of 
the  mails,  in  the  manner  set  out,  was 
fatally  defective. 

Where  an  indictment  for  conspiracy  to 
obstruct  the  United  Staites  mails  charged 
the  defendants  with  the  overt  acts  of  re- 
tarding the  mail  trains  it  was  not  neces- 


sary to  charge  them  with  having  known 
at  the  time  that  the  trains  carried  the 
mails.  U.  8.  t?.  Debs,  (N.  D.  111.  1895) 
65  Fed.  210,  where  the  court  said:  "The 
laws  make  all  the  railways  post  routes  of 
the  United  States,  and  it  is  within  every 
one's  knowledge  that  a  large  proportion 
of  the  passenger  trains  on  these  roads 
carry  the  mails.  There  is  no  stretching, 
therefore,  either  of  law  or  of  common 
sense,  to  presume  that  a  person  obstruct- 
ing one  of  these  trains  contemplates, 
among  other  intents,  the  obstruction  of 
the  mails.  This  view,  I  think,  is  sup- 
ported by  the  decision  of  the  Supreme 
Court  in  Coy's  Case,  [1888]  127  U.  S. 
731,  8  8.  Ct.  1263,  [32  U.  S.  (L.  ed.) 
274].  There  a  conspiracy  to  affect  the 
election  of  a  member  of  Congress  was 
charged.  The  indictment,  however,  did  not 
charge  an  intent  to  affect  the  election  of 
a  member  of  Congress,  but  only  an  intent 
to  affect  the  election  generally,  which  em- 
braced state  and  county  officers  as  well. 
The  court  held  that  a  conspiracy  with  an 
intent  to  unlawfully  affect  elections  was 
itself  unlawful,  and  would  therefore  be 
carried  over  as  an  intent  to  do  the  natural 
and  usual  consequence  of  such  act,". 

In  U.  S.  V.  Debs,  (N.  D.  111.  1895)  65 
Fed.  210,  cited  in  the  last  preceding  para- 
graph, it  was  objected  that  the  indictment 
was  not  restricted  to  a  single  overt  act. 
But  the  court  said:  "The  gist  of  the 
offense  is  the  alleged  conspiracy  of  June 
29th  to  obstruct  the  nuuls.  That  offense 
is  single  and  distinct.  It  is  not  a  con* 
spiracy  to  obstruct  the  mails  upon  any 
given  date,  or  upon  any  particular  road, 
or  by  any  designated  means,  but  simply  a 
conspiracy  to  obstruct  the  mails.  Any 
overt  act  in  effectuation  of  such  conspiracy 
can  be  shown.  The  conspiracy  alone  is 
not  a  crime.  An  overt  act  in  pursuance 
is  essential,  but  any  overt  act  that  is  born 
of  the  conspiracy  is  a  sufficient  supple- 
ment to  the  conspiracy,  and  the  govern- 
ment has  the  right  to  relv  upon  any  or  all 
of  such."  It  was  held,  however,  that 
another  count  in  which  it  was  nowhere 
charged  that  the  overt  act  was  done 
knowingly,  wilfully,  or  unlawfully,  was 
insufficient;  since,  from  all  that  appeared, 
it  might  have  been  the  result  of  an  unin- 
tentional casualty. 

In  U.  8.  V.  Debs,  (N.  D.  111.  1895),  65 
Fed.  210,  an  indictment  for  conspiracy  to 
obstruct  the  United  States  mails,  it  was 
urged  that  the  means  of  carrying  out  the 
conspiracy  were  not  set  out,  and  that,  for 
all  the  court  knew,  the  obstruction  of  the 
mails  may  have  been  the  result  of  a  lawful 
exercise  of  defendants'  rights.  But  the 
court  said:  "It  is  indisputable  that,  if 
the  obstruction  or  retarding  of  the  nudls 
was  the  result  of  defendants'  lawful  right 
to  quit  the  service  of  the  roads,  it  would 
not  constitute  a  criminal  overt  act.    But 
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the  indictment  sets  out  particularly  what 
the  overt  acta  were,  such  as  the  turning 
of  switches,  the  overturning  of  railway 
cars  upon  the  track,  etc.  These  are  so 
presumably  unlawful  that  the  nonexist- 
ence of  any  circumstances  that  might 
make  them  possibly  lawful  is  not  an 
essential  averment  of  the  indictment.  If 
such  circumstances  exist,  it  will  be  within 
the  power  of  the  defendants  to  bring  them 
to  the  attention  of  the  court  on  the  trial." 
Where  an  indictment  for  conspiracy  to 
knowingly  and  wilfully  obstruct  the  pas- 
sage of  the  mails  was  defective  for  failure 
to  charge  that  defendants  conspired  to 
"knowingly  and  wilfully"  obstruct  the 
mails,  the  defect  was  not  cured  by  the 
allegation  that  they  did  "  knowingly,  un- 
lawfully, and  feloniously  combine,  con- 
spire," etc.,  to  obstruct  the  mails,  or  that 
the  part  of  the  indictment  charging  the 
overt  act  alleged  that  such  •  act  was 
**  knowingly  and  wilfuUv "  committed. 
Conrad  v.  U.  S.,  (C.C.  A.*  r)th  Cir.  1904) 
127  Fed.  798,  62  C.  C.  A.  478. 

I.  Violation  of  Bankruptcy  Act 

See  also  supra,  this  note,  II,  7,  i,  at  p. 
543. 

An  indictment  for  conspiracy  to  conceal 
the  property  of  a  bankrupt  in  violation 
of  sec.  2D5  of  the  Bankruptcy  Act  (In 
Bankruptcy,  vol.  1,  p.  844)  is  fatally 
defective  if  it  does  not  charge  that  such 
concealment  was  to  be  done  "  knowingly 
and  fraudulently,"  as  expressed  in  said 
sec.  29b,  or  use  equivalent  words.  U.  S. 
1?.  Comstock,  (C.  C.  R.  I.  1908)  162  Fed. 
4X8. 

In  Frankfurt  t\  U.  S.,  (C.  C,  A.  5th 
Cir.  1916)  231  Fed.  903,  146  C.  C.  A.  99, 
holding  that  a  count  in  an  indictment 
sufficiently  charged  a  conspiracy  to  con- 
ceal the  property  of  a  bankrupt  in  viola- 
tion of  section  295  of  the  Bankruptcy  Act 
of  1898  in  Bankruptcy,  vol.  1,  p.  844, 
the  court  said :  "  That  count  is  very 
similar  to  the  indictment  which  was 
passed  on  in  the  case  of  Cohen  v.  U.  S., 
[C.  C.  A.  2d  Cir.  1907]  157  Fed.  651,  86 
C.  C.  A.  113;  11907]  207  U.  S.  596,  28 
Stat.  261,  52  U.  S.  (L.  ed.)  »57,  with  the 
exception  that  in  the  instant  case  the 
alleged  bankrupt  was  a  firm  or  partner- 
ship, while  in  the  Cohen  Case  the  bank- 
rupt was  a  corporation." 

In  Tapack  v.  U.  S.,  (C.  C.  A.  3d  Cir. 
1915)  220  Fed.  446,  157  C.  C.  A.  39, 
affirming  a  conviction  for  conspiracy,  the 
court  said :  "  In*  substance  the  indict- 
ment avers  that  the  five  defendants  un- 
lawfully conspired,  etc.,  to  commit  an 
offense  against  the  United  States,  and 
then  proceeds  to  describe  the  crime  as 
follows:  On  and  before  September  27, 
1912,  Torem  and  Moore  were  silk  manu- 
facturers who  had  become  insolvent  and 
unable  to  meet  their  obligations,  as  all 


the  defendants  well  knew;  they  were  all 
con  t  em  phi  ting  and  expecting  thai  Torem 
and  Moore  would  be  adjudicated  bankrupt, 
and  a  trustee  be  appointed ;  the  bankrupt 
had  certain  property  (describing  it)  which 
would  pass  to  the  trustee  in  case  of  the 
expected  adjudication;  whereupon  all  the 
defendants,  *  in  order  to  defraud  the  cred- 
itors of  them,  the  said  Jacob  Torem  and 
Samuel  Moore,  copartners,'  etc.,  *  did  cor- 
ruptly, wickedly,  and  unlawfully  conspire,' 
etc.,  *  that  the  sad  Jacob  Torem  and  Sam- 
uel Moore,  copartners,'  etc.,  *  should  con- 
ceal the  said  property,  and  should  con- 
tinue  to    conceal    the    same    after    they 
should  be  adjudicated  bankrupts,  so  con- 
templated,* etc.,  from   the   person  there- 
after to  be  appointed  trustee.    The  indict- 
ment further  avers  the  subsequent  adju- 
dication and  the  appointment  of  a  trustee, 
and  sets  forth  as  the  overt  act  that  on 
the  next  day,  September  28,  all  the  defend- 
ants did  remove  the  goods  described,  and 
did  *  secrete  and  conceal  the  said  property, 
and  still  secrete  and  conceal  the  same,' 
from  the  trustee.  .  .  .  The  indictment  ia 
attacked    mainly    because    it    does    not 
use  the  statutory  words  *  knowingly  and 
fraudulently '  in  describing  the  crime  that 
was  the  object  of  the  conspiracy.     It  is 
undoubtedly  true  that  section  29b  (1)   of 
the  Bankruptcy  Ajct  describes  the  crime 
as  a  knowing  and  fraudulent  concealment, 
and  if  this  indictment  does  not  contain 
the  fair  equivalent  of  these  words  it  is 
fatally  defective.     Upon  the  other  hand, 
although  the  language  of  the  indictment 
might   have   been    improved    in   form   or 
arrangement,  section  1025,  R.  S.,  requires 
us  to  uphold  it  if  the  defect  or  imperfec- 
tion did  not  tend  to  the  prejudice  of  the 
defendants.       Just  how   they  have   been 
prejudioed  may  be  a  matter  oi  some  doubt. 
They  understood  exactly  with  what  crime 
the    government    believed    them    to    be 
charged;  during  eight  days  the  trial  was 
conducted  on  the  theory  that  the  offense 
was  conspiracy  to  conceal  goods  knowingly 
and    fraudulently;    and    the    judge    suh* 
mitted  the  question  of  that  offense  to  the 
jury.    Nevertheless  we  agree  that,  in  the 
interest  of  orderly  procedure  and  for  the 
full  protection  of  a  defendant's  rights,  an 
indictment  must  sufficiently  set  forth  a 
definite  crime,  under  penalty  of  being  de- 
clared invalid  if  an  essential  element  be 
lacking.     In  earlier  days,  wh^i  excellent 
reasons  existed  for  construing  an  indict- 
ment strictly  so  ua  to  favor  life  and  lib- 
erty, it  is  probable  enough  that  such  an 
indictment  as  this  might  have  been  held 
deficient  in  precise  statement;  and,  indeed, 
some  c(Hnparatively  recent  decisions  still 
reflect   something   of   the   earlier    spirit. 
But  there  can  be  no  doubt  that  the  pre- 
vailing tendency  now,  both  in  statute  law 
and  in  decision,  is  to  be  satisfied  with 
substance  rather  than  to  insist  upon  rigid 
adherence  to  form;  an  indictment  will  be 
held  good  if  it  substantially  charge  the 
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particular  offense  lor  which  the  defend- 
ant is  about  to  be,  or  has  already  been, 
tried.  .  .  .  Tested  by  this  standard,  we 
think  the  indictment  before  us  should 
be  sustained.  Knowing  tiie  bankrupts' 
precarious  situation,  all  the  defendants 
are  charged  with  having  conspired  'cor- 
ruptly and  wickedly'  to  bring  about  the 
concealment,  and  the  object  of  the  con- 
spiracy is  stated  to  be  ^  in  order  to  de- 
fraud the  creditors  of  Torem  and  Moore.' 
In  our  opinion  this  language  inevitably 
implies  that  the  concealment  of  the  goods 
was,  and  was  intended  to  be,  knowing  and 
fraudulent;  the  conduct  of  a  defendant 
cannot  be  innocent,  and  at  the  same  time 
be  corrupt  and  wicked,  aiming  at  the  com- 
mission of  fraud.  Wc  think  the  language 
just  Quoted  qualifies  from  first  to  last 
the  whole  description  of  the  conspiracy. 
Nothing  need  be  read  into  the  indictment 
to  produce  this  result;  the  words  are  al- 
ready there,  and  if  their  arrangement 
were  slightly  different,  even  the  critician 
that  is  now  being  considered  would  be 
fully  answered.  Without  further  discus- 
sion, we  overrule  the  assignments  of  error 
that  question  the  sufficiency  of  the  indict- 
ment.^' 

An  indictment  chargmg  a  conspiracy 
in  anticipation  of  involuntary  bfuikruptcy 
to  conceal  property  from  a  trustee  sub- 
set^uently  to  be  appomted,  was  sufficient 
without  an  allegation  that  the  alleged 
anticipation  of  bankruptcy  had  any  basis. 
V.  S.  t\  Baker,  (D.  C.  K.  I.  1W7)  24» 
Fed.  741,  where  the  court  was  also  of 
opinion  iiiat  it  was  "  wholly  immaterial 
whether  the  anticipated  bankruptcy  was 
to  be  brought  about  through  voluntary  or 
involuntarv  proceedings,"  citing  Roukous 
t?.  U.  S.,  (C.  C.  A.  1st  Cir.  1W2)  195  Fed. 
353,  lid  C.  O.  A.  255. 

In  U.  S.  V.  Baker,  (D.  C.  R.  I.  1917) 
243  Fed.  741,  overruling  a  demurrer  to  an 
indictment,  the  latter  charged  a  conspir- 
acy in  anticipation  of  involuntary  bank- 
ruptcy, to  commit  an  offense  agamst  the 
United  States;  i.  0.,  unlawfully,  etc.,  to 
conceal  from  a  trustee  in  bankruptcy  to 
be  thereafter  appointed,  certain  merchan- 
dise, etc.,  belonging  to  the  estate  in  bank- 
ruptcy of  the  defendants,  and  also  charged 
certain  acts  as  done  to  effect  the  object 
of  the  conspiracy.  The  period  of  the  con- 
spiracy was  set  forth  as  from  January  1, 
1912,  to  December  20,  1913.  The  court 
said :  "  The  first  contention  on  demurrer 
is  that  dn  both  counts  this  period  is  cut 
down  by  the  phrase  *  in  anticipation  of 
involuntary  bankruptcy,'  when  read  in 
connection  with  the  subsequent  allegation 
that  on  July  7,  1913,  an  involuntary  peti- 
tion was  filed.  It  is  also  contended  that 
this  applies  to  allegations  of  acts  done 
subsequent  to  July  7,  1913,  to  effect  the 
object  of  the  conspiracy.  The  indictment 
contains,  on  page  9,  allegations  of  con- 
cealment after  the  adjudication  and  after 
the  qualification  of  a  trustee,  with  the 


intent  and  purpose  of  effecting  and  carry- 
ing out  the  object  of  the  conspiracy.  Even 
were  it  conceded  that  the  period  of  the 
conspiracy  should  be  thus  cut  down^  by 
construction,  this  would  not  be  sufficient 
to  support  a  demurrer ;  for  the  allegations 
of  acts  done  within  the  limited  period  to 
effect  the  object  of  the  conspiracy  are 
sufficient.  But  the  indictment  must  be 
construed  as  a  whole.  The  offense,  under 
section  37  of  the  oriminal  Code,  com- 
prises, in  addition  to  a  conspiracy,  an 
act  done  to  effect  the  object  of  the  con- 
spiracy. The  act  is  evidence  that  the 
conspiracy  has  passed  beyond  words  and 
is  on  foot  when  the  act  is  done.  .  .  .  The 
indictment  alleges  specifically  a  continu- 
ous conspiracy  at  aU  times  during  the 
period  from  January  1,  1912,  to  December 
20,  1913.  The  allegation  of  acts  done 
after  the  filing  of  the  petition  and  within 
this  period  are  acc(»npanied  by  specific 
allegations  of  intent  and  purpose  to  carry 
out  the  object  of  the  conspiracy;  i.  e.,  of 
a  continuation  of  the  conspiracy.  Effect 
must  be  given  to  this  as  well  as  to  the 
expressicm  'in  anticipation  .of ,'  etc.  Both 
expressions  may  be  given  effect  without 
limiting  the  period  fixed  by  the  indict- 
ment, by  construing  the  inddctment  to 
charge  a  conspiracy  which  extended 
through  that  period  and  which  was  for 
one  part  of  that  period  in  anticipation 
of  bankruptcy,  and  for  another  part  dur- 
ing the  actual  existence  of  the  bankruptcy, 
which  at  the  beginning  of  the  conspiracy 
was  merely  anticipatea.  The  decisions  in 
U.  S.  f?.  Britton,  [1883]  108  U.  S.  199, 
205,  2  S.  Ot.  631,  27  U.  S.  (L.  ed.)  698, 
and  Joplin  Mercantile  Oo.  v.  U.  S.,  [1915] 
236  U.  S.  531,  536,  536,  35  S.  Ct.  291,  59 
U.  S.  (L.  ed.)  705,  that  the  overt  act 
cannot  be  resorted  to  to  enlarge  the  con- 
spiracy, are  not  in  point,  since  the  indict- 
ment alleges  a  period  broad  enough  to 
cover  the  time  after  adjudication." 

In  U.  S.  1;.  Baker,  (D.  C.  R.  I.  1917) 
243  Fed.  741,  on  an  indictment  charging 
a  conspiracy  in  anticipation  of  involun- 
tary bankruptcy  to  conceal  property  from 
a  trustee  thereafter  to  be  appointed,^  a 
demurrer  on  the  ground  that  the  descrip- 
tion of  the  property  to  be  concealed  was 
insufficient  was  overruled,  the  court  say- 
ing: "It  is  true  that  the  description  of 
the  property  in  the  statement  of  the  con- 
spiracy is  very  general :  *  Certain  mer- 
chandise, property,  moneys,  rights  and 
credits  belongmg  to  the  estate  in  bank- 
ruptcy '  of  said  defendants.  So  general 
a  mode  of  pleading  a  description  of  prop- 
erty is  questionable,  and  ordinarily  re- 
quires justification  by  an  allegation  that 
a  more  particular  description  is  to  the 
grand  jury  unknowTi.  I  am  of  the  opin- 
ion, however,  that  the  objection  is  not 
fatal  to  this  indictment,  charging  a  vio- 
lation of  section  37  of  the  Criminal  Code, 
which  involves  the  element  of  a  conspir- 
acy to  commit  an  ofi'ense  and  an  act  to 
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effect  the  object  of  the  conspiracy.  A  gen- 
eral scheme  or  conspiracy  may  be  com- 
plete though  its  details  are  not  planned. 
Dahl  V.  U.  S.,  [C.  C.  A.  9th  Cir.  1916]  234 
Fed.  618,  148  C.  C.  A.  384;  Lew  Moy  r. 
U.  S.,  [C.  C.  A.  8th  Cir.  1016]  237  Fed. 
50,  150  C.  C.  A.  252.  While  resort  to  the 
allegations  of  overt  acts  to  enlarge  the 
scope  of  the  conspiracy  is  not  permissible, 
there  is  no  question  here  of  enlarging  the 
scope  of  the  conspiracy.  The  object  ion  is 
that  the  language  descriptive  of  the  prop- 
erty is  too  general,  and  thus  the  scope  of 
the  conspiracy  too  large  and  indefinite; 
and  that  a  more  specific  description  should 
be  given  to  confine  the  charge  and  make 
it  more  definite.  The  allegations  of  the 
second  element  of  the  offense,  overt  acta 
of  concealment  of  specific  property,  are 
pursuant  to  the  general  charge  of  con- 
spiracy, and  give  the  defendants  more 
specific  and  detailed  descriptions  of  the 
property.  There  seems  to  be  no  sufficient 
reason  why  the  allegations  of  overt  acts, 
which  are  part  of  the  statutory  offense, 
may  not  be  resorted  to  to  restrict  the  gen- 
erality of  the  description  of  property.  At 
least,  I  can  see  no  practical  prejudice  that 
can  arise  to  these  defendants  from  any 
lack  of  definiteness  in  the  description  of 
the  property  which  it  is  charged  tney  con- 
spire to  conceal,  unless  the  government 
should  seek  to  offer  in  evidence  at  the 
trial  acts  of  concealment  of  property  other 
than  that  described  in  the  allegations  of 
overt  acts.  In  that  event,  a  question 
might  arise  whether  the  defendants  were 
sufficiently  apprised  bv  the  indictment 
that  they  were  charged  with  a  conspir- 
acy to  conceal  that  property.  Though 
ordinarily  the  government  in  a  case  of 
conspiracy  to  conceal  assets  is  not  con- 
fined to  proof  of  the  overt  acts  charged 
in  the  indictment,  but  may  offer  in  proof 
of  conspiracy  other  acts  done  which  show 
a  common  plan,  yet  where  the  conspiracy 
charged  is  merely  to  conceal  *  certain  mer- 
chandise, property,  money,  and  credits,' 
there  is,  as  counsel  for  the  defendants  con- 
tends, difficulty  in  determining  whether 
this  applies  to  any  particular  piece  of 
property.  This  difficulty,  however,  may 
be  obviated  by  construing  the  first  count 
of  the  present  indictment  to  charge  a  con- 
spiracy to  conceal  the  property  specifi- 
cally described  in  the  allegations  of  overt 
acts." 

In  U.  S.  V.  Baker,  (D.  C.  R.  I.  1917) 
243  Fed.  746,  the  indictment  charged  that 
the  defendant  bankrupts  conspired  to 
make  and  file  before  a  referee  in  bank- 
ruptcy a  false  account  of  the  amount  of 
their  assets  and  liabilities,  and  the  swingle 
overt  act  charged  was  the  filing  of  a 
schedule  which  the  dei  end  ants  "  knew  well 
to  be  false."  Sustaining  a  demurrer  to 
the  indictment,  the  court  said :  **  1'here  is 
no  allegation  that  the  schedule  filed  was 
false,  or  to  show  wherein  it  was  false:  but 
merely  the  words  '  knew  well  to  be  false.' 


This  has  been  held  insufficient.  Bartlett 
r.  U.  S.,  [C.  C.  A.  9th  Cir.  19011  106  Fed. 
884,  885,  46  C.  C.  A.  19;  Boren  r.  U.  S., 
[C.  C.  A.  9th  Cir.  19061  144  Fed.  801,  803 
75  C.  C.  A.  531.  Unless  it  was  false  the 
filing  of  the  schedule  was  not  an  overt 
act.'°  The  court  also  said  the  allegation 
of  conspiracy  was  "probably  insufficient 
on  account  of  the  failure  to  set  forth  the 
elements  of  the  offense  defined  in  section 
296   (2)    of  the  Bankruptcy  Act." 

In  an  indict men^.  charging  conspiracy 
to  conceal  property  from  a  trustee  in 
bankruptcy,  an  allegation  of  the  appoint- 
ment of  a  trustee  is  not  an  essential 
allegation,  and  the  failure  to  make  such 
an  allegation  does  not  violate  the  cardinal 
rule  of  criminal  pleading  that  everything 
made  essential  to  const»itute  the  crime 
must  be  alleged.  Steigman  c.  U.  S.,  (C. 
C.  A.  3d  Cir.  1915)  220  Fed.  63,  135 
C.  C.  A.  631,  wherein  the  court  said: 
"  The  crime  of  conspiracy  as  contemplated 
by  section  5440,  R.  S.,  has  its  origin  in 
an  agreement  between  two  or  more  per- 
sons to  do  an  act  prohibited  by  la,w,  and 
it  is  completed  when  an  overt  act  is  done 
toward  that  ena,  without  regard  to  a  vio- 
lation of  the  law  by  the  consummation  of 
the  act  prohibited.  In  U.  S.  f?.  Cohn, 
[S.  D.  N.  Y.  1906]  142  Fed.  983,  a  charge 
of  conspiracy  against  the  defendants  was 
made  under  the  same  statute  and  alleged 
substantially  the  sam*e  acts  in  the  case 
under  consideration.  It  was  demurred  to 
upon  the  ground  that  the  acts  of  conceal- 
ment wer-e  committed  before  the  proceed- 
ings in  bankruptcy  were  begun,  and  the 
contention  was  made  that  a  conspiracy 
to  commit  such  acts  before  bankruptcy  is 
not  a  crime.  In  overruling  the  demurrer, 
the  court  said:  *A  conspiracy  to  commit 
a  crime  always,  in  the  nature  of  the  case, 
precedes  the  commission  of  the  crime; 
and  in  my  opinion  it  does  not  follow, 
because  at  the  time  that  a  conspiracy  is 
entered  into  to  conceal  property  from  a 
trustee  no  trustee  has  been  appointed 
and  no  proceedings  in  bankruptcy  b^un, 
that  therefore  the  crime  of  conspiracy 
under  section  5440  cannot  have  occurred. 
The  indictment  alleges,  as  a  part  of  the 
conspiracy,  a  plan  to  bring  about  the 
filing  of  petitions  in  involuntary  bank- 
ruptcy and  adjudications  thereon,  and 
that,  pursuant  to  the  conspiracy,  property 
was  removed  and  concealed  before  the  pro 
ceedings  were  taken,  was  intentionally 
omitted  from  the  schedules,  and  was  kept 
concealed  from  the  trustee  after  Ms  ap- 
pointment and  qualification.  In  my  opin* 
ion,  such  a  conspiracy  constitutes  a  crimi- 
nal  offense.  The  true  test  is:  Could  a 
conviction  be  had  if  no  bankruptcy  pro- 
ceedings were  ever  taken?  I  thmk  it 
could,  if,  in  addition  to  the  organization 
of  the  conspiracy,  any  r)f  the  parties  to 
it  did  any  act  to  effect  the  object  of  the 
conspiracy.  Undoubtedly  a  criminal  proee^ 
cut  ion  in  such  a  case  would  be  harsh  and 
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unusual;    but,   in   my   opinion,   a   crime 
would  have  been  committed  in  such  a  case, 
even  if  no  proceedings  in  bankruptcy  were 
in  fact  ever  taken.    A  conspiracy  to  mur- 
der, joined  with  a  single  act  done  by  the 
conspirators  to  effect  the  object  of  the 
conspiracy,  would  be  a  crime  under  section 
5440,  and  would  not  cease  to  be  a  crime 
because  no  murder  was  committed.'       In 
Williamson  v.  U.  S.,  [1908]  207  U.  S.  425, 
28  S.  Ct.  165,  52  U.  S.   (L.  ed.)  278,  the 
Supreme  Court  held  that  under  section 
5440,  R.  S.,  the  conspiracy  to  commit  a 
crime  against  the  United  States  is  itself 
the  offense,  without  (reference  to  whether 
the    crime   which   the   conspirators  have 
conspired  to  «ommit  is  consummated.    In 
view  of  the  fact  that  in  this  case  the  de- 
fendants were  charged  by  indictment  with 
the  crime  of  conspiring  to  violate  a  stat- 
ute of  the  United  States,  and  were  not 
charged  by  the  indictment  with  the  actual 
violation  of  that  statute,  we  are  of  opin- 
ion that  the  appointment  of  a  trustee  was 
not  essential  to  complete  the  offense  of 
conspiracy,  and  therefore  the  allegation 
of  the  appointment  of  a  trustee  was  not 
essential  m  charging  that  offense.    In  de- 
termining what  is  essential  in  charging  a 
crime,  the  test  is  not  whether  the  charge 
might    possibly    have    been    made    with 
greater  particularity  and   certainty,  but 
whether  it  contains  every  element  of  the 
offense  intended  to  be  charged,  sufficient 
to  apprise  the  defendant  of  what  he  must 
be  prepared  to  meet,  and  to  sustain  a 
plea  of  former  conviction  or  acquittal  in 
case  of  a  second  indictment  for  the  same 
offense.     Cochran   v.   U.   S.,    [18&5]    157 
U.  S.  286,  290,  15  S.  Ct.  628,  630,  39  U.  S. 
(L.  ed.)  704;  Houston  t?.  U.  S.,  [C.  C.  A. 
9th  ar.  1914]   217  Fed.  852,  856,   [133] 
C.  C.  A.   [562];  U.  S.  17.  Shevlin,   (D.  C. 
[Mass.  1913] )  212  Fed.  343,  344.    We  are 
of  opinion  that  the  indictment  meets  this 
test,  and  that  the  court  below,  either  on 
the  motion  to  quash,  or  as  the  same  mat- 
ter subsequently  appeared,  committed  no 
error  in  holding  the  indictment  sufficient." 
In  U.  S.  r.  Baker,   (D.  C.  R.  I.  1917) 
243  Fed.  741,  an  indictment  for  conspiracy 
to  conceal  property  of  a  bankrupt  from  a 
trustee  m   bankruptcy,   an   objection   on 
demurrer  that  the  all^ations  of  owner- 
ship of  the  property  were  inconsistent  was 
overruled,  the  court  saying:    "The  count 
charges  properly  a  conspiracy  in  antici- 
pation of  bankruptcy  to  conceal  from  •a 
trustee   in   bankruptcy  to   be   appointed, 
property  belonging  to  the  estate  in  bank- 
ruptcy.    The  property  is  described,  and 
following  there  is  allegation,  *  all  being 
the  property  of  and  owned  and  possessed 
by  said  bankrupts.'     But  this  cannot  be 
construed  to  detract  from  the  previous 
allegation.     The  count  relates  both  to  a 
period  before  and   a  period  after  bank- 
ruptcy, and  the  allegations  of  prospective 
'belonging  to  the  estate  in  bankruptcy' 
are   not   inconsistent   with   the   other   if 


each  is  applied  to  its  proper  period  of 
time." 

In  Alkon  r.  U.  S.,  (C.  C.  A.  1st  Cir. 
1908)  163  Fed.  810,  90  C.  C.  A.  116,  Bar- 
ish  and  Alkon  were  indicted  for  a  conspir- 
acy, the  substance  of  which  was  tnat 
Barish  should  purchase  goods  and  Alkon 
should  conceal  them,  and  that  afterwards 
Barish  should  go  into  bankruptcy,  and 
the  concealment  should  continue  after  the 
bankruptcy,  with  the  intention  that  at 
some  subsequent  time  the  profit  by  the 
concealment  should  be  divided  between 
them.  Defendants  contended  that  the  in- 
dictment alleged  no  offense  because  there 
was  no  existing  bankruptcy  when  the  con- 
spiracy originated,  while  the  statute* — 
section  296  of  the  Bankruptcy  Act  (in 
Bankbuptoy,  vol.  1,  p.  844)  punishes 
only  concealment  of  goods  **  while  a  bank- 
rupt " ;  and  it  was  also  urged  that,  as  the 
alleged  conspiracy  related  only  to  the 
doing  of  something  which  was  not  illegal 
when  the  conspiracy  originated,  the  stat- 
ute under  which  the  indictment  was  found 
did  not  apply.  "That  result  would  fol- 
low," said  the  court,  "  if  the  proposition 
as  to  the  extent  of  the  conspiracy  was 
true;  but  it  included  an  intent  to  con- 
tinue the  concealment  until  after  Barish 
became  a  bankrupt,  and  it  was  like  all 
conspiracies  in  that  it  related  to  some- 
tiding  in  futuro.  The  plaintiff  in  error 
cites  no  case  in  support  of  his  position, 
and  in  common  with  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  in  Cohen 
V,  U.  S.,  (C.  C.  A.  [2d  Cir.  1907])  157 
Fed.  651,  654,  [85  C.  C.  A.  113],  it  does 
not  occur  to  us  that  there  is  anything  in 

Principle  or  on  authority  which  invali- 
ates  the  indictment  on  this  ground." 
An  indictment  of  a  bankrupt  and  others 
for  conspiracy  to  conceal  from  his  trustee 
in  bankruptcy  sundrv  assets  did  not  state 
what  tribunal  appointed  the  trustee,  or 
that  the  person  appointed  accepted  the 
trusteeship,  or  gave  bond,  or  ever  quali- 
fied, but  simply  alleged  that  he  was  "duly 
appointed  trustee."  Overruling  a  motion 
to  quash,  the  court  said :  "  These  words, 
of  course,  cover  in  a  popular  sense  every- 
thing necessary  to  complete  the  appoint- 
ment. It  is  true  that,  under  some  circum- 
stances, and,  indeed,  under  many  circum- 
stances, it  is  not  sufficient  to  allege  in  a 
general  way  that  a  thing  was  *duly' 
.  done;  but  the  details  must  be  stated  to 
such  an  extent  that  the  court  can  judge 
whether  what  was  done  was  in  law  *  duly ' 
done.  This  rule,  however,  would  be  too 
burdensome  if  applied  to  everything  which 
is  merely  incidental,  or  which  only  leads 
up  to  the  real  substance  of  the  offense. 
Tnerefore  it  is  not  ordinarily  required, 
except  as  to  what  is  really  a  vital  ele- 
ment of  the  crime.  Under  the  statute,  the 
vital  thing  is  that  there  was  a  trustee, 
although,  as  held  by  us  in  Alkon  v.  U.  S., 
[C.  C.  A.  Ist  Cir.  1908]  163  Fed.  810, 
[90  C.  C.  A.  116]  it  may  be  sufficient  to 
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allege  only  that  a  trustee  was  in  con- 
templation. It  follows  from  this  that  it 
cannot  be  essential  to  allege  any  more 
than  is  alleged  in  the  present  case,  so 
far  as  the  appointm«it  and  qualification 
of  the  trustee  are  concerned.  Many  illua- 
trations  of  this  rule  are  to  be  found  in 
Wharton's  Precedents." 

m.  Violation  of  Sherman  Anti-Trust  Act 

/iS?f>P:.  !-/\  ^*'''^^'  ^*^-  ^-  «^-  Co., 
(1912)  4  Alaska,  618,  530,  speaking  of  th« 

sixth  count  in  an  indictment  then  under 
consideration,  the  court  said:  "The  in- 
dictment clearly  states  facts  showing  a 
violation  of  section  3  of  the  Sherman  Act. 
Ck>un8el  for  the  defendants  contend  that 
count  6  is  bad  for  the  reason  that  it 
charges  a  conspiracy  to  conspire,  which 
they  contend  is  inconceivable,  and  cite,  to 
sustain  such  contention,  U.  S.  f.  Dietrich, 
[C.  C  Neb.  19<H]  1^6  Fed.  ft76;    U.  S.  v. 

^7?l5  S^*'  ^*^-  ^-  C«'  tS.  D.  N.  Y. 
1906]  146  Fed.  298;  Thomas  v.  U.  S.,  [C. 
C.  A.  8th  Oir.  1907]  156  Fed.  897,  902, 
84  C.  C.  A.  477,  17  L.  R.  A.  (N.  S.)  720. 
i*ut  Judge  Morrow  entertained  and  held 
good  a  similar  indictment  in  U.  S.  r.  Cas- 

I'n/'  L?-  ^-  C*^-  ^^^^J  67  Fed.  [698], 
701.  The  objection  is  technical,  and,  in 
any  event,  the  count  charges  sufficient 
facts  to  show  a  violation  of  section  3  of 
the  Sherman  Act,  and  the  language  of  the 
indictment  charging  a  violation  of  section 
M40,  8upra,  [embodied  in  the  text  sec- 
tion] may  be  treated  as  surplusage." 

n.  Violation  of  Customs  Laws 

In  Heike  v.  U.  S.,   (C.  C.  A.  2d  Cir. 
1911)   192  Fed.  83,  112  C.  C.  A.  615  {af- 
firmed in    (1913).  227   U.   S.    131,   33  S. 
Ot.  226,  67  U.  S.  (L.  ed.)   460,  Ann.  Cas. 
1914C  128)   the  defendants  were  indicted 
for    conspiracy    to    defraud    the    United 
States  of  lawful  duties  upon  importations 
of  raw  sugar  by  effecting  the  liquidation 
of  duties  thereon  at  less  than  their  true 
weight,  in  violation  of  R.   S.   sec.  5445, 
now  embodied  in  section  69,  infra,  this 
title.    Affirming  a  judgment  of  conviction, 
and  overruling  objection  to  the  sufficiency 
of  the  indictment,  the  court  said:     "It 
does  not  set  forth  all  tlie  details  of  the 
fraudulent  scheme  by  which  the  govern- 
ment weighers  were  induced  to  make  false 
written   statements   as  to  the  weight  of 
the  imported  sugar.     But  it  charges  in 
ordinary   and   concise   language  that  de- 
fendants conspired  to  effect  an  entry  of 
the  sugars  at  less  than  their  true  weights, 
and  that  the  means  by  which  such  entry 
was  to  be  effected  was  false  and  fraudu- 
lent statements  of  the  weight;  certainly 
no  person  of  common  understanding  could 
doubt  what  it  was  intended  to  charge,  nor 
be  misled  as  to  pleading  his  acquittal  or 
conviction    to    a    subsequent    indictment 
based  upon  the  same  facts.     The  indict- 
ment identities  the  offense  which  defend- 


ants are  charged  with  conspiracy  to  com- 
mit,  and  that   is   all   that  is   required. 
Williamson  v.  U.   S.,    [1908]    207   U.   S. 
425,  28  S.  Ct.  163,  52  U.  S.  (L.  ed.)  278. 
There  is  nothing  in  the  record  to  show 
that  defendants  were  taken  by  surprise 
or  were  in  doubt  as  to  the  precise  offense 
with  which  they  were  charged.    The  case 
at  bar  is  very  different  from  Keck  r.  U.  S., 
[1899]    172  U.  6.  434,  19  S.  Ct.  254,  43 
U.  S.  (L.  ed.)  505,  which  merely  charged 
that  defendants  imported  into  the  United 
States  diamonds  of  a  stated  value,  *  con- 
trary to  law  and  the  provisions  of  the 
act  of  Congress.*     It   is   the   conspiracy 
which  is  charged  in  this  count  —  the  con- 
spiracy to  commit  the  offense  described  in 
section  5445,  or  in  section  5  of  customs 
administrative    act    or    both  —  and    the 
statement  in  the  count  sufficiently  identi- 
fies  the   object   of  the   conspiracy.     We 
Are  at  a  loss  to  comprehend  the  suggestion 
that  the  sixth  count  was  defective  in  that 
it  omitted  the  allegation  that  the  conspir- 
ators knew  that  the  merchandise  was  du- 
tiable.   It  avers  that  the  defendants  con- 
spired to  knowingly  make  entries  of  raw 
sugar    which    were    subject    to    duty    at 
less  than  their  true  weights.     Why  this 
does  not  charge  them  with  knowledge  that 
the  sugars  were  dutiable,  as  well  as  that 
they  were  raw,  we  fail  to  see." 

Destro3rins  invoices  on  imported  mer- 
chandise.— An  indictment  charging  a 
conspiracy  to  commit  the  offense  defined 
and  made  punishable  by  R.  S.  sec.  6443, 
embodied  in  sec.  64,  infra,  this  title,  is 
sufficient  when  it  particularizes  the  act  as 
being  an  agreement  between  the  defend- 
ante  to  conceal  and  destroy  certain  de- 
scribed papers  relating  to  the  importi^ 
tion  of  certain  merchandise,  entered  into 
by  the  defendants  for  the  purpose  of  sup- 
pressin|^  evidence  contained  therein  of 
fraud  m  connection  with  that  importa- 
tion, though  the  facts  setting  forth  the 
object  of  the  conspiracy  might  not  be  suffi- 
cient to  support  an  indictment  laid  al- 
leging the  commission  of  the  offense.  U. 
S.  «?.  De  Grieff,  (1879)  16  Blatchf.  20,  25 
U.  S.  (L.  ed.)  14,936. 

o.  Unlawful  Importation  of  Opium 

In  Shepard  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1916)  236  Fed.  73,  149  C.  C.  A.  283, 
affirming  a  conviction  under  an  indictment 
fer  conspiracy  to  violate  section  2  of  the 
Act  of  Jan.  17,  1914,  ch.  9,  in  Imports 
AND  Exports,  vol.  3,  p.  725,  by  fraudu- 
lently importing  and  bringing  into  the 
United  States  certain  opium,  the  indict- 
ment did  not  follow  the  letter  of  the 
statute,  but  omitted  the  words,  "  after 
importation,"  preceding  the  words,  "  know- 
ing the  same  to  have  been  imported 
contrary  to  law,"  and  the  defendant  de- 
murred for  uncertainty,  arguing  that 
there  might  be  cases  coming  within  the 
wording    of    the    indictment    where    the 
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agreement  might  be  to  receive,  conceal, 
etc,  opium  in  some  foreign  coimtry  (as, 
for  example,  Mexico)  knowing  it  to  have 
been  imported  into  that  foreign  coimtry 
contrary  to  law;  and  sJeo  arguing  that  a 
person  miffht  knowingly  buy,  sell,  and 
facilitate  uie  transx>oH:ation  and  sale  of 
opium  in  a  foreign  country  after  such 
opium  bad  been  imported  into  the  United 
States,  and  while  it  still  remained  in  the 
United  States,  having  been  imported  con- 
trary to  law.  But  the  court  said :  "  We 
are  of  the  opinion  that  the  indictment 
does  not  cover  the  hypothetical  cases  sug- 
gested, and  that  no  essential  element  of 
certainty  is  wanting  in  its  form  or  sub- 
stance to  charge  the  offense  provided  in 
the  statute.  The  remaining  statutory 
words  which  have  been  followed  in  the  in- 
dictment clearly  describe  the  offense  as  a 
conspiracy  to  import  and  bring  into  the 
United  States  opitmi  contrary  to  law,  and 
to  receive,  conceal,  buy,  sell,  and  facili- 
tate the  transportation,  concealment,  and 
sale  of  such  opium.  What  opium? 
Opium  which  the  defendants  have  con- 
spired to  import  and  bring  into  the 
United  States  contrary  to  law.  This  al- 
legation can  only  refer  to  opium  after  its 
importation  into  the  United  States.  The 
indictment  chaises  that  the  defendants 
conspired  to  commit  *  an  offense  against 
the  United  States,*  and  thereupon  pro- 
ceeds to  describe  the  offense,  charging  the 
acts  following  the  importation  of  opium 
into  the  United  States  contrary  to  law. 
Moreover,  the  offense  is  charged  as  being 
defined  by  the  act  of  January  17,  1^14. 
This,  we  think,  fixes  the  charge  in  the  in- 
dictment with  absolute  certainty.  We  are 
of  the  opinion  that  the  demurrer  was 
properly  overruled." 

An  indictment  which  expressly  alleged 
that  the  defendants  did  wilfully,  unlaw- 
fully and  feloniously  conspire  together 
apd  with  divers  other  persons  "  to  wul- 
fully,  fraudulently  and  knowingly  receive 
and  conceal  "  a  certain  quantity  of  opium 
"which  they  then  and  there  knew  had 
been  imported  into  the  United  States  con- 
trary to  law  "  sufficiently  charged  that  the 
overt  acts  alleged  were  committed  **  know- 
ingly, imlawfully  and  feloniously,"  and 
suiBciently  allied  a  conspiracy  to  do  an 
unlawful  act.  Jung  Quey  v.  U.  S.,  (C.  C. 
A.  Hh  dr.  1916)  222  Fed.  7«6,  138  C.  C. 
A.  314. 

"Charging  of  offenses  in  the  conjunc- 
tive which  are  in  the  statute  in  the  dis- 
junctive is  in  accordance  with  a  wdl- 
known  rule  of  criminal  pleading."  Shep- 
ard  f>.  U.  S.,  (C.  C.  A.  9th  Cir.  1916)  23« 
Fed.  7a,  149  C.  C.  A.  283,  holding  an  in- 
dictment sufficient  where  this  method  of 
pleading  was  adopted  in  describing,  as  the 
offense  which  the  defendants  were  alleged 
to  have  con-Sfpired  to  commit,  the  offense 
specified  m  sec.  2  of  the  Act  of  Jan.  17, 
1914.  eh.  9,  in  Imposts  and  Exfobts,  vol. 


3,  p.  725,  prohibiting  the  fraudulent  im- 
portation of  opium. 

p.  Unl«wfally  Bringing  in   Chinese 

In  Lew  Moy  v.  U.  S.,  (C.  C.  A.  8th  dr. 
1916)  237  Fed.  50,  150  C.  C.  A.  252. 
where  defendants  were  indicted  for  con- 
spiracy to  commit  an  offense  by  bringing 
into  the  United  States  Chinese  persons 
not  lawfully  entitled  to  enter  or  remain 
in  the  country,  and  by  aiding  and 
abetting  therein,  it  was  objected  that  the 
means  to  be  employed  were  not  Set  forth 
in  the  indictment,  but  the  court  said: 
"  The  precise  means  may  not  have  been  a 
part  of  the  concerted  agreement  or  under- 
srtanding.  They  may  not  have  been  pre- 
determined, but  left  to  the  exigencies  of 
the  criminal  enterprise  as  it  progressed. 
It  was  expressly  averred  that  the  Chinese 
persons  to  be  brought  into  the  United 
States  were  not  entitled  to  enter  or  to 
remain,  that  they  were  brought  from 
Mexico  and  by  land,  and  that  they  were 
to  be  taken  to  Rock  Springs,  Wyoming 
and  elsewhere  in  this  country.  The  in- 
dictment was  sufficient  to  inform  defend- 
ants of  the  crime  charged,  and  to  protect 
them  from  a  second  prosecution  tor  the 
same  offense." 

In  U.  S.  V.  Dahl,  (W.  D.  Wash.  1915) 
225  Fed.  909,  an  indictment  for  conspiracy 
to  violate  sec.  11  of  the  Chinese  Exclu- 
sion Act  of  1882,  as  amended  (CiaKESB 
Exclusion,  vol,  2,  p.  76),  the  court  said: 
•*The  offense  charged  is  not  of  itself  a 
crime  under  the  Exclusion  Act;  hence  the 
acts  need  not  be  charged  with  the  same 
particularity.  Ileason  suggests  that  in  a 
charge  of  conspiracy  to  conunit  a  crime, 
while  the  particular  crime  must  be  al- 
leged, it  need  not  be  set  out  with  the 
same  particularity  in  an  indictment  as  a 
charge  for  the  crime  itself.  5  Ruling  Case 
Law,  1083.  This  conclusion  finds  support 
in  the  recent  decision  of  the  Supreme 
Court,  in  which  it  held  that  a  conspiracy 
to  commit  a  crime  under  section  37  of  the 
Criminal  Code  may  be  prosecuted,  even 
though  the  time  for  prosecution  of  the 
crime  itself  has  expired,  if  limitation  un- 
der the  conspiracy  section  has  not 
elapsed,"  proceeding  to  quote  from  the 
opinion  in  U.  S.  v.  Rabbinowich,  (1915) 
238  U.  S.  7«,  35  S.  Ct.  682,  5^  U.  S.  (L. 
ed.)   1211. 

An  indictment  for  conspiracy  to  violate 
section  11  of  the  Chinese  Exclusion  Act 
of  1882,  as  amended  (in  Chinese  Excr.u- 
siON,  vol.  2,  p.  76),  which  charged  that 
the  defendants  conspired  together  "and 
together  with  divers  other  persons  to  the 
grand  jurors  unknown  "  was  not  subject 
to  attack  on  the  ground  that  the  con- 
spiracy could  not  be  entered  into  unless  it 
included  persons  who  were  excluded  by 
the  Act.  U.  S.  V.  Dahl,  (W.  D.  Waah. 
1915)  225  Fed.  909. 
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Where,  in  an  indictment  for  oom^rax^ 
to  aid  and  abet  the  landing  in  the  United 
States  of  Chinese  who  were  not.  under 
the  laws  of  the  United  States,  entitled  to 
land,  the  conspiracy  was  general  in  ita 
nature  and  not  limited  to  any  particular 
person  or  persons,  or  to  persons  who  came 
on  any  particular  vessel,  or  from  any  cer- 
tain port  or  place,  it  was  sufficient  to 
allege  that  the  names  of  the  Chinese  and 
the  vessel  from  which  they  were  to  be 
landed  were  unknown.  Wong  Din  r.  U. 
S.,  (C.  C.  A.  9th  Cir.  1905)  135  Fed.  702, 
68  C.  C.  A.  340. 

An  indictment  for  conspiracy  alleging, 
in  substance,  that  it  was  a  general  con- 
spiracy to  bring  in  Chinese  aliens  not 
lawfully  entitled  to  enter  the  United 
States  was  not  open  to  objection  because 
the  names  of  the  persons  thus  to  be 
brought  into  the  United  States  were  not 
stated.  U.  S.  v.  Dahl,  (W.  D.  Wash. 
1915)   225  Fed.  909. 

q.  Interstate  Shipment  of  Intoxicating 

Liquors 

In  Witte  V.  Shelton,  (C.  C.  A.  8th  Cir. 
1^17)  240  Fed.  265,  153  C.  C.  A.  191, 
where  the  defendant  was  indicted  for  con- 
spiracy to  violate  sec.  238,  infra,  this  title, 
and  after  a  hearing  before  a  United  States 
conmiissioner  at  which  the  indictment,  the 
testimony  of  the  prisoner,  and  other  evi- 
dence was  introduced  and  considered  by 
him,  an  order  of  deportation  to  another 
district  for  trial  was  made,  it  was  held 
that  this  order  was  sustained  by  the  aver- 
ments and  evidence,  the  court  saying: 
"Acts  otherwise  innocent  may  become 
criminal  when  they  are  performed  by  the 
members  of  a  criminal  conspiracy  to  effect 
its  object.  The  telegraphic  orders  of 
Elkins  were  well  calculated  to  assist  in 
effecting  the  object  of  this  conspiracy. 
They  tended  to  cause  the  interstate  ship- 
ments indispensable  to  the  attainment  of 
that  object  to  be  made,  they  were  in  the 
train  or  line  of  causal  connection  with 
the  unlawful  object,  and  although  if  they 
were  not  performed  to  effect  that  object 
they  were  innocent,  yet,  as  it  was  di- 
rectly alleged  in  the  indictment  that  they 
were  done  to  effect  that  object  and  as  it  is 
clear  that  they  might  have  had  that  effect, 
the  contention  of  counsel  for  the  prisoner, 
that  *  no  act  to  effect  the  object  of  the 
conspiracy  within  the  meaning  of  the  stat- 
ute has  been  alleged  or  shown,'  cannot  be 
sustained." 

r.  Violation  of  Public  Land  Laws 

See  also  infray  this  note,  VIII,  5,  d, 
at  p.  584. 

An  indictment  charging  that  the  ac- 
cused conspired  together  to  obtain  from 
the  I'lritod  States,  under  the  Forest  Re- 
serve Act,  patents  to  lands  belonging  to 
the  United  States,  in  exchange  for  and  in 


lieu  of  school  lands  lying  vitlun  the 
limits  of  such  forest  reserve,  tke  title  to 
which  the  accused  had  ooiained,  or  were 
XA>  obtain,  fraudulently,  from  the  state  by  • 
means  of  applicati(His  for  the  parehase  of 
the  same  in  the  names  of  fictitious  per- 
sons, sufficiently  charges  an  offense  mider 
the  law  of  the  United  States.  Ex  p. 
Hyde,  (N.  D.  Cal.  1904 1  194  Fed,  207. 

a.  Corporations  Contributing  Money  for 
Political  Elections 
An  indictment  for  tonspiracy  to  violate 
sec.  83,  infra,  this  title,  forbidding  corpo- 
rations to  contribute  money  for  political 
elections  was  examined  and  pronounced 
sufficient  in  U.  S.  r.  U.  S.  Brewers*  Assn, 
(W.  D.  Pa-  1916)  239  Fed,  163. 

t.  Lotterv  Traffic 

The  first  section  of  the  Act  of  March  2, 
1895,  embodied'  in  sec.  237,  infrr,  this 
title,  for  the  suppression  of  the  lottery 
traffic,  states  three  distinct  offenses,  and 
an  indictment  charging  conspiracy  to  com- 
mit an  offense  tmder  tlie  second  and  third 
clauses  need  not  allege  that  the  docuraente 
were  "brought  within  the  United  States 
frwn  abroad,''  as  that  is  an  element  pecu- 
liar to  the  first  offense.  Reilly  r.  U.  S., 
(CCA.  6th  Cir.  1901)  106  Fed.  896,  46 
C.  C  A.  25. 

Statutes  highly  penal  must  be  con- 
strued strictly;  upon  an  indictment 
charging  the  defendants  with  conspiring, 
to  violate  the  Act  of  Congress  for  the  sup- 
pression of  lottery  traffic  through  national 
and  interstate  conmierce,  it  must  be 
shown  that  the  specific  acts  of  the  de- 
fendants have  been  clearly  forbidden  by 
the  Act.  France  v.  U.  S.,  (1897)  164  U. 
S.  676,  17  S.  a.  219,  41  U.  S.  (L.  ed.) 
595. 

6.  For  Conspiracy  to  Defraud 
See  also  supra,  this  note,  p.  545  et  seq. 

a.  Certainty  and  Particularity 
Where  in  an  indictment  for  conspiracy 
to  defraud  the  United  States  the  aver- 
ments in  the  first  count  setting  out  the 
dishonest  scheme  and  fraud  were  clearly 
meant  to  apply  to  all  the  remaining 
counts,  and  the  counts  charging  the  con- 
spiracy expressly  referred  to  the  **  same 
dishonest  scheme  and  arrangement  de- 
scribed and  set  forth  in  the  first  count," 
this  reference  waa  sufficient,  especially  in 
support  of  a  judgment  of  conviction  in 
view  of  R.  S.  sec.  1025  in  Criminal  Law, 
vol.  2,  p.  681.  Lorenz  v.  U.  S.,  (1904)  24 
App.  Cas.   (D.  C)  337, 

In  an  indictment  for  conspiracy  to  de 
fraud  the  United  States,  it  is  sufficient 
that  the  means  be  set  out  with  such  par- 
ticularity as  will  put  defendant  on  notiw 
of  what  he  is  to  meet  at  the  trial.  U.  S. 
V.  Raley,  (D.  C.  1909)  173  Fed.  169. 
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An  indictoient  for  conspiracy  to  defraud 
the  United  States  by  a  false  inToice  is 
not  vitiated  by  the  particularity  with 
which  the  overt  act  is  set  forth,  if  the  con- 
spiracy of  itself  be  sufficient.  U.  S.  v, 
Stamatopoulos,  (E.  D.  N.  Y.  1908)  164 
Fed.  524. 

In  an  indictment  for  conspiracy  to  de- 
fraud the  United  States  by  making  a 
false  oath  or  affidavit  in  connection  with 
the  purchase  of  reservation  lands,  it  was 
held  not  to  be  necessary  to  set  out  the 
details  of  the  administration  of  the  oath, 
by  whom  administered,  or  that  the  person 
officiating  was  an  officer  duly  quali^ed  to 
do  so.  U.  S.  V.  Raley,  (D.  C.  Ore.  1909) 
173  Fed.  169. 

Selation  to  charge  of  overt  act. — While 
a  charge  of  conspiracy  to  defraud  the 
United  States,  which  wholly  omits  some 
essential  element  of  the  offense,  can- 
not be  aided  by  the  statement  of  acts  done 
to  effect  its  object,  this  does  not  prevent 
reference  to  such  statement  for  the  pur- 
pose of  ascertaining  the  sense  in  which 
terms  are  used  in  charging  the  conspiracy. 
Steams  v,  U.  S.,  (C.  0.  A.  8th  Cir.  1907) 
152  Fed.  900,  82  C.  C.  A.  48. 

Specific  means  agreed  upon. —  See  also 
this  heading,  supray  this  note,  p.  dO-l. 

"According  to*  the  settled  practice  on 
indictments  for  conspiracy,  whether  the 
means  to  be  employed  are  in  themselves 
lawful,  or  imlawful,  it  is  not  sufficient  to 
merely  allege  in  such  general  terms  that 
the  defendants  have  conspired  to  defraud. 
The  indictment  must  allege,  to  some  ex- 
tent at  least,  the  mean^  intended  to  be 
used  in  defending.''  U.  S.  v.  Grunberg, 
(C.  C.  Mass.  1904)  131  Fed.  137,  holding, 
however,  that  the  indictment  in  the  in- 
stant case  was  sufficient  in  that  respect. 

Where  an  indictment  for  conspiracy  to 
defraud  the  United  States  allied  that  de- 
fendants conspired  to  obtain  Umatilla 
reservation,  lands  by  procuring  persons  to 
make  false  affidavits  for  the  purchase  of 
the  lands  on  defendant's  account,  and  by 
procuring  persons  to  make  contracts  prior 
to  such  purchase  whereby  the  title  was  to 
inure  to  defendant's  benefit,  and  by  pro- 
curing them  to  make  false  proofs  of  resi- 
dence and  cultivation  of  the  lands,  all  of 
which  acts  were  forbidden  and  unlawful, 
it  sufficiently  charged  the  means  by  which 
the  conspiracy  was  to  be  effectuated.  U. 
S.  p.  Raley,  (D.  C.  Ore.  1909)  173  Fed. 
169. 

''Allegation  of  an  agreement  to  do  an 
act  by  the  employment  of  certain  means 
sufficiently  alleges  an  agreement  not  only 
to  do  such  act  but  to  employ  such  means." 
U.  S.  r.  Wilson,  (D.  C.  Ore,  1894)  60 
Fed.  890. 

Tenor  of  written  instrument. —  In  U.  S. 
c.  Grunberg,  (C.  C.  Mass.  1904)  131 
Fed.  137,  upholding  an  indictment  for 
eonspiracy  to  defraud  the  United  States 


of  customs  duties  on  divers  importa- 
tions of  merchandise,  the  court  said: 
"As  to  the  setting  out  the  tenor  of  any 
paper,  in  Pooler  i;.  United  States,  (C.  C. 
A.  1st  Cir.  1904)  127  Fed.  509)  [62  C.  C. 
A.  307]  the  court  had  occasion  to  go  over 
this  topic  carefully.  In  the  federal  courts, 
at  least,  it  is  not  necessary  to  allege  the 
tenor  of  an  instrument  unless  it  touches 
the  very  pith  of  the  crime  itself,  as  forg- 
ery or  counterfeiting.  The  tenor  of  an 
instrument  is  never  alleged  in  conspiracy 
indictments  of  the  class  at  bar,  where,  as 
we  have  said,  the  setting  out  x)f  the  means 
is  only  incidental  to  the  description  of 
what  is  the  substance  of  the  offense." 

Negativing  exception. — An  indictment 
based  on  this  section,  charging  a  con- 
spiracy to  defraud  the  United  States  by 
causing  the  violation  of  another  statute 
subsequently  enacted,  need  not  negative 
an  exception  found  in  the  later  statute, 
which,  being  entirely  separable  from  the 
section  upon  which  the  indictment  is 
founded,  is  a  matter  of  defense.  U.  S. 
t?.  Stone,  (D.  C.  N.  J.  1905)  135  Fed. 
392 

In  U.  S.  V.  White,  (S.  D.  N.  Y.  1909) 
171  Fed.  775,  the  indictment  alleged  a 
conspiracy  to  defraud  the  United  States 
of  merchandise  to  be  imported  without  in- 
voicing or  entering  the  same,  and  without 
paying  the  duties  then  and  there  accruing 
upon  such  merchandise  so  imported. 
Overruling  a  demurrer,  the  court  said: 
"  The  demurrants  object,  because  the  mere 
importation  of  merchandise  does  not  in- 
clude its  entry  into  and  passage  through 
the  custom  house,  and  therefore  a  con- 
spiracy to  import  goods  without  entering 
and  invoicing  the  same,  and  without  pay- 
ing duties,  18  not  a  conspiracy  to  defraud 
the  government.  They  argue  that  the 
'  importation  *  is  complete  under  the  au- 
thorities as  when  the  goods  come  within 
a  collection  district  of  the  United  States, 
and  yet  that  they  may,  before  being 
entered  and  invoiced,  pass  outside  the 
country,  without  paying  duties.  The  word 
*  imported  *  at  least  means  prima  facie 
dutiable.  Keck  v,  U.  S.,  (1899)  172  U.  S. 
463,  19  S.  Ct.  254,  43  (L.  ed.)  505,  and 
cases  there  cited.  In  this  indictment  this 
meaning  is  reinforced  by  the  words  *  with- 
out paying  the  duties  then  and  there 
accruing.'  If  the  duties  have  once  accrued, 
then  entry  and  invoice  follow  as  of  course, 
unless  the  destination  of  the  goods  is 
changed.  That  is  a  possible  negative 
which  the  criminal  pleader  need  not  make 
any  more  than  the  civil.  It  is  more  than 
enough  advantage  that  the  defendant  may 
at  trial  prove  such  an  exception  without 
pleading  it.  The  rules  regarding  nega- 
tiving an  exception  are  true  enough 
when  the  statute  is  that  under  which 
the  right  is  claimed.     It  does  not  At  the 
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Where,  in  an  indictment  for  conspiracy 
to  aid  and  abet  the  landing  in  the  United 
States  of  Chinese  who  were  not,  under 
^e  laws  of  the  United  States,  entitled  to 
land,  the  conspiracy  w^as  general  in  its 
nature  and  not  limited  to  any  particular 
person  or  persons,  or  to  persons  who  came 
on  any  particular  vessel,  or  from  any  cer- 
tain port  or  place,  it  was  sufficient  to 
allege  that  the  names  of  the  Chinese  and 
the  vessel  from  which  they  were  to  be 
landed  were  unknown.  Wong  Din  v,  U. 
S.,  (C.  C.  A.  9th  Cir.  1905)  135  Ked.  702, 
68  C.  C.  A.  340. 

An  indictment  for  conspiracy  alleging, 
in  substance,  that  it  was  a  general  con- 
spiracy to  bring  in  Chinese  aliens  not 
lawfully  entitled  to  enter  the  United 
States  was  not  open  to  objection  because 
the  names  of  the  persons  thus  to  be 
brought  into  the  United  States  were  not 
stated.  U.  S.  r.  Dahl,  (W.  D.  Wash. 
1915)   225  Fed.  909. 

q.  Interstate  Shipment  of  Intoxicating 

Liquors 

In  Witte  V.  Shelton,  (0.  C.  A.  8th  Cir. 
1^17)  240  Fed.  265,  153  C.  C.  A.  191, 
where  the  defendant  was  indicted  for  con- 
spiracy to  violate  sec.  238,  infra,  this  title, 
and  after  a  hearing  before  a  United  States 
commissioner  at  which  the  indictment,  the 
testimony  of  the  prisoner,  and  other  evi- 
dence was  introduced  and  considered  by 
him,  an  order  of  deportation  to  another 
district  for  trial  was  made,  it  was  held 
that  this  order  was  sustained  by  the  aver- 
ments and  evidence,  the  court  saying: 
"Acts  otherwise  innocent  may  become 
criminal  when  they  are  performed  by  the 
members  of  a  criminal  conspiracy  to  effect 
its  object.  The  telegraphic  orders  of 
Elkins  were  well  calculated  to  assist  in 
effecting  the  object  of  this  conspiracy. 
They  tended  to  cause  the  interstate  ship- 
ments indispensable  to  the  attainment  of 
that  object  to  be  made,  they  were  in  the 
train  or  line  of  causal  connection  with 
the  unlawful  object,  and  although  if  they 
were  not  performed  to  effect  that  object 
they  were  innocent,  yet,  aa  it  was  di- 
rectly alleged  in  the  indictment  that  they 
were  done  to  effect  that  object  and  as  it  is 
clear  that  they  might  have  had  that  effect, 
the  contention  of  counsel  for  the  prisoner, 
that  *  no  act  to  effect  the  object  of  the 
conspiracy  within  the  meaning  of  the  stat- 
ute has  been  alleged  or  shown,'  cannot  be 
sustained." 

r.  Violation  of  Public  Land  Laws 

See  also  infra,  this  note,  VIII,  5,  d, 
at  p.  584. 

An  indictment  charging  that  the  ac- 
cused conspired  togetlier  to  obtain  from 
the  United  States,  under  the  Forest  Re- 
serve Act,  patents  to  lands  belonging  to 
the  United  States,  in  exchange  for  and  in 


lieu  of  school  lands  lying  within  the 
limits  of  such  forest  reserve,  the  title  to 
which  the  accused  had  obtained,  or  were 
to  obtain,  fraudulently,  from  the  state  by 
means  of  applications  for  the  purchase  of 
the  same  in  the  names  of  fictitious  per- 
sons, sufficiently  charges  an  offense  under 
the  law  of  the  United  States.  Ex  p. 
Hyde,  (N.  D.  Cal.  1904)   194  Fed.  207. 

s.  Corporations   Contributing   Money    for 
Political  Elections 

An  indictment  for  conspiracy  to  violate 
sec.  83,  tn/ra,  this  title,  forbidding  corpo- 
rations to  contribute  money  for  political 
elections  was  examined  and  pronounced 
sufficient  in  U.  S.  r.  U.  S.  Brewers'  Aae^n, 
(W.  D.  Pa.  1916)  239  Fed.  163. 

t.  Lottery  Traffic 

Thfe  first  section  of  the  Act  of  March  2, 
1895,  embodied'  in  sec.  237,  infrc,  this 
title,  for  the  suppression  of  the  lottery 
traffic,  stsutes  three  distinct  offenses,  and 
an  indictm^it  charging  conspiracy  to  com- 
mit an  offense  imder  tlie  second  and  third 
clauses  need  not  allege  that  the  documents 
were  "brought  within  the  United  States 
from  abroad,"  as  that  is  an  element  pecu- 
liar to  the  first  offense.  Reilly  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1901)  106  Fed.  896,  46 
\j>  V/.  A,  ^o« 

Statutes  highly  penal  must  be  con- 
strued striotly;  upon  an  indictment 
charging  the  defendants  with  conspiring  ^ 
to  violate  the  Act  of  Congress  for  the  sup- 
pression of  lottery  traffic  through  national 
and  interstate  commerce,  it  must  be 
shown  that  the  specific  acts  of  the  de- 
fendants have  been  clearly  forbidden  by 
the  Act.  France  v.  U.  S.,  (1897)  164  U. 
S.  676,  17  S.  a.  219,  41  U.  S.  (L.  ed.) 
595. 

5.  For  Conspiracy  io  Defraud 
See  also  supra,  this  note,  p.  545  et  scq, 

a.  Certainty  and  Particularity 

Where  in  an  indictment  for  conspiracy 
to  defraud  the  United  States  the  aver- 
ments in  the  first  count  setting  out  the 
dishonest  scheme  and  fraud  were  clearly 
meant  to  apply  to  all  the  remaining 
counts,  and  the  counts  charging  the  con- 
spiracy exipressly  referred  to  the  "  same 
dishonest  scheme  and  arrangement  de- 
scribed and  set  forth  in  the  first  count," 
this  reference  was  sufficient,  especially  in 
support  of  a  judgment  of  convictiim  in 
view  of  R.  S.  sec.  1025  in  CadunnAi.  Law, 
vol.  2,  p.  681.  Lorenz  r.  U.  S.,  (1904)  24 
App.  Cas.   (D.  C.)   337. 

In  an  indictment  for  conspiracy  to  de- 
fraud the  United  States,  it  is  sufficient 
that  the  means  be  set  out  with  such  par- 
ticularity as  will  put  defendant  on  notice 
of  what  he  is  to  meet  at  the  trial.  U.  S. 
t>.  Raley,  (D.  C.  1909)   173  Fed.  159. 
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An  indictment  for  conspiracy  to  defraud 
the  United  States  by  a  false  invoice  is 
not  vitiated  by  the  particularity  with 
which  the  overt  act  is  set  forth,  if  the  con- 
^iraey  of  itself  be  sufficient  U.  S.  i?. 
Stamatopoulos,  (E.  D.  N.  Y.  1908)  164 
Fed.  624. 

In  an  indictment  for  conspiracy  to  de- 
fraud the  United  States  by  making  a 
false  oath  or  affidavit  in  connection  with 
the  purchase  of  reservation  lands,  it  was 
held  not  to  be  necessary  to  set  out  the 
details  of  the  administration  of  the  oath, 
by  whcxn  administered,  or  that  the  person 
officiatiiu[  was  an  officer  duly  qualified  to 
do  so.  U.  S.  V.  Raley,  (D.  C.  Ore.  1909) 
173  Fed.  Ifi9. 

Selation  to  charge  of  overt  act.— While 
a  charge  of  conspiracy  to  defraud  the 
United  States,  which  wholly  omits  some 
essential  element  of  the  offense,  can- 
not be  aided  by  the  statement  of  acts  done 
to  effect  its  object,  this  does  not  prevent 
reference  to  such  statement  for  the  pur- 
pose of  ascertaining  the  sense  in  which 
terms  are  used  in  charging  the  conspiracy. 
Steams  v.  U.  S.,  (C.  0.  A.  8th  Cir.  1907) 
152  Fed.  900,  82  C.  C.  A.  48. 

Specific  means  agreed  upon.— See  also 
this  heading,  supra,  this  note,  p.  661. 

"According  to*  the  settled  practice  on 
indictments  for  conspiracy,  whether  the 
means  to  be  employed  are  in  themselves 
lawful,  or  unlawful,  it  is  not  sufficient  to 
merely  allege  in  such  general  terms  that 
the  defendants  have  conspired  to  defraud. 
The  indictment  must  allege,  to  some  ex- 
tent at  least,  the  means  intended  to  be 
nsed  in  defending.*'  U.  S.  v.  Grunberg, 
(C.  C.  Mass.  1904)  131  Fed.  137,  holding, 
however,  that  the  indictment  in  the  in- 
stant case  was  sufficient  in  that  respect. 

Where  an  indictment  for  conspiracy  to 
defraud  the  United  States  allied  that  de- 
fendants conspired  to  obtain  Umatilla 
reservation,  lands  by  procuring  persons  to 
make  false  affidavits  for  the  purchase  of 
the  lands  on  defendant's  account,  and  by 
procuring  persons  to  make  contracts  prior 
to  such  purchase  whereby  the  title  was  to 
inure  to  defendant's  benefit,  and  by  pro- 
curing them  to  make  false  proofs  of  resi- 
dence and  cultivation  of  the  lands,  all  of 
which  acts  were  forbidden  and  unlawful, 
it  sufficiently  charged  the  means  by  which 
the  conspiracy  was  to  be  effectuated.  U. 
S.  r.  Raley,  (D.  O.  Ore.  1909)  173  Fed. 
159. 

"Allegation  of  an  agreement  to  do  an 
act  by  the  employment  of  certain  means 
sufficiently  alleges  an  agreement  not  only 
to  do  such  act  but  to  emplov  such  means." 
U.  8.  r.  Wilson,  (D.  C.  Ore.  1894)  60 
Fed.  800. 

Tenor  of  written  instrument —  In  U.  S. 
r.  Grunberg,  (C.  C.  Mass.  1904)  131 
Fed.  137,  upholding  an  indictment  for 
conspiracy  to  defraud  the  United  States 


of  customs  duties  on  divers  importa- 
tions of  merchandise,  the  court  said: 
"As  to  the  setting  out  the  tenor  of  any 
paper,  in  Pooler  t\  United  States,  (C.  C. 
A.  1st  Cir.  1904)  127  Fed.  509^  [62  C.  C. 
A.  307]  the  court  had  occasion  to  go  over 
this  topic  carefully.  In  the  federal  courts, 
at  least,  it  is  not  necessary  to  allege  the 
tenor  of  an  instrument  unless  it  touches 
the  very  pith  of  the  crime  itself,  as  forg- 
ery or  counterfeiting.  The  tenor  of  an 
instrument  is  never  alleged  in  conspiracy 
indictments  of  the  class  at  bar,  where,  as 
we  have  said,  the  setting  outx)f  the  means 
is  only  incidental  to  the  description  of 
what  is  the  substance  of  the  offense." 

Negativing  exception. — An  indictment 
based  on  this  section,  charging  a  con- 
spiracy to  defraud  the  United  States  by 
causing  the  violation  of  another  statute 
subsequently  enacted,  need  not  negative 
an  exception  found  in  the  later  statute, 
which,  being  entirely  separable  from  the 
section  upon  which  the  indictment  is 
founded,  is  a  matter  of  defense.  U.  S. 
V.  Stone,  (D.  C.  N.  J.  1905)  135  Fed. 
392 

In  U.  S.  V.  White,  (S.  D.  N.  Y.  1909) 
171  Fed.  775,  the  indictment  alleged  a 
conspiracy  to  defraud  the  United  States 
of  merchandise  to  be  imported  without  in- 
voicing or  entering  the  same,  and  without 
paying  the  duties  then  and  there  accruing 
upon  such  merchandise  so  imported. 
Overruling  a  demurrer,  the  court  said: 
"  The  demurrants  object,  because  the  mere 
importation  of  merchandise  does  not  in- 
clude its  entry  into  and  passage  through 
the  custom  house,  and  therefore  a  con- 
spiracy to  import  goods  without  entering 
and  invoicing  the  same,  and  without  pay- 
ing duties,  IS  not  a  conspiracy  to  defraud 
the  government.  They  argue  that  the 
'  importation '  is  complete  under  the  au- 
thorities as  when  the  goods  come  within 
a  collection  district  of  the  United  States, 
and  yet  that  they  may,  before  being 
entered  and  invoiced,  pass  outside  the 
country,  without  paying  duties.  The  word 
'  imported '  at  least  means  prima  facie 
dutiable.  Keck  v.  U.  S.,  (1899)  172  U.  S. 
463,  19  S.  Ct.  254,  43  (L.  ed.)  505,  and 
cases  there  cited.  In  this  indictment  this 
meaning  is  reinforced  by  the  words  *  with- 
out paying  the  duties  then  and  there 
accruing.'  If  the  duties  have  once  accrued, 
then  entry  and  invoice  follow  as  of  course, 
unless  the  destination  of  the  goods  is 
changed.  That  is  a  possible  negative 
which  the  criminal  pleader  need  not  make 
any  more  than  the  civil.  It  is  more  than 
enough  advantage  that  the  defendant  may 
at  trial  prove  such  an  exception  without 
pleading  it.  The  rules  regarding  nega- 
tiving an  exception  are  true  enough 
when  the  statute  is  that  under  which 
the  right  la  claimed.     It  does  not  At  the 
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present  time  extend  to  every  statute  which 
collaterally  is  involved  in  the  description 
of  every  incidental  allegation  of  the  plead- 
ing. I  think  there  can  be  no  question  that 
the  indictment  is  alleged  with  sufficient 
particularity." 

Defrauding  persons  unknown. —  It  is 
not  a  valid  objection  to  an  indictment 
which  charges  the,  accused  with  con- 
spiring to  devise  a  scheme  to  defraud  per- 
sons unknown  to  the  grand  jury,  that  it 
shows  on  its  face  that  the  defendants  were 
also  guilty  of  the  offense  —  with  which 
they  are  not  charged  in  the  indictment  — 
of  conspiring  to  defraud  persons  known 
to  the  grand  jury.  Miller  v.  U.  S.,  (C.  C. 
A.  8th  Cir.  1904)  133  Fed.  337,  66  C.  C.  A. 
899. 

b.  Defrauding  of  Customs  Duties 

In  general— In  Smith  u.  U.  S.,  (C.  C. 
A  9th  Cir.  1916)  231  Fed.  25,  145  C,  C. 
A.  213,  an  indictment  charged  that  the  de- 
fendants conspired  to  defraud  the  United 
States  out  of  a  large  part  of  the  import 
duties  on  coal  imported  and  brought  into 
the  United  States  by  the  Western  Fuel 
Company  "  by  making  and  causing  to  be 
made  false  weights  and  false  and  fraudu- 
lent returns  of  weights  of  such  cargoes 
and  "  importations  of  coal,"  and  a  like 
charge  was  made  as  to  the  coal  discharged 
from  barges  into  vessels  entitled  to  claim 
a  drawback.  It  was  further  charged  that : 
"The  said  defendants  did  so  manipulate 
said  scales  and  weights  and  methods  of 
weighing  thereon,  so  that  said  scales  and 
weights  did  record  the  weights  of  coal 
desired  by  said  defendants,  and  not  the 
true  weight  of  the  coal  so  placed  thereon 
.  .  .  and,  further,  to  cause  all  coal, 
weighed  in,  on  or  about  the  scales,  upon 
which  the  coal  handled  by  said  Wesl^m 
Fuel  Company  was  weighed,  to  be  incor- 
rectly measured  and  weighed,  to  the  end 
and  for  the  purpose  that  the  defendants, 
acting  under  the  name  and  guise  of  said 
Western  Fuel  Company  aforesaid,  should 
receive  the  profit  and  gain  to  be  made 
by  such  incorrect  and  fraudulent  weight." 
No  objectiou  was  made  to  the  indictment 
before  trial;  no  objection  was  interposed 
to  the  introduction  of  testimony  under  the 
indictment,  and  no  request  was  made  to 
limit  the  scope  of  the  charge  in  the  in- 
structions of  the  court.  Aflirming  a  convic- 
tion under  this  indictment  the  court  said : 
"  In  view  of  these  facts,  and  of  the  further 
fact  that  the  plaintiffs  in  error  were  not 
misled  to  their  prejudice,  we  think  the 
charge,  though  general  in  terms  and  en- 
tirely lacking  in  particulars  was  sufficient." 
But  the  court  also  said:  "  It  niu>^t  lie  t-uw- 
ceded  that  the  charge  is  very  general,  and 
we  cannot  yield  our  assent  to  the  claim  on 
the  part  of  the  government  that  an  indict- 
ment   in    cases    such    as    this    need    only 


charge  in  general  terms,  a  combination  to 
defraud  the  United  States.  Keck  t*.  U.  S., 
(1899)  172  U.  S.  434,  19  8.  Ct.  264,  43  U. 
S.  (L.  ed.)  505." 

In  U.  S.  V.  Grunberg  (C.  C.  Mass.  1904) 
131  Fed.  137,  the  indictment  charged  the 
defendants    with    "  unlawfully,    willfully, 
knowingly,     and     designedly     conspiring, 
combining,  confederating,  and  agreeing  to 
defraud  the  United  States  of  America  of 
large  sums  of  money,  to  become  due  and 
payable  to  the  United  States  of  America 
as   customs  duties   accruing  upon   divers 
importations  of  merchandise  to  be  there- 
after imported  and  brought  by  said  Grun- 
berg, Baitler,  and  Burnham  from  a  for- 
eign country,  to  wit,  from  the  republic  of 
Switzerland,    into   the   United    States   of 
America,  to  wit,  into  the  port  and  collec- 
tion district  of  Boston  and  Charlestown, 
in  said  district  of  Massachusetts."    Over- 
ruling a  motion  to  quash,  the  court  said: 
**  Every  element  is  here  which  is  necessary 
to  make  out  to  the  common  understanding 
an  offense.     .     .     .     What  we  have  read 
from   the   indictment    [as   above  quoted] 
covers  everything  which  the  letter  of  the 
statute  requires,  except  the  overt  act.    All 
which  follows  is  to  be  construed  in  ref- 
erence to  that  fact.    Of  course,  there  are 
various  ways  of  defrauding  the  customs. 
Parties  may  conspire  to  defraud  by  smug- 
gling in  goods  at  night;   they  may  con- 
spire to  defraud  by  bribing  the  custom 
house  officers;   they  may  conspire  to  de- 
fraud by  forging  invoices;  they  may  con- 
spire to  defraud  by  false  invoices ;  and  the 
pleader  must  ordinarily  show,  in  a  gen- 
eral  way,   which    of   those   methods   the 
parties  intended.    The  indictment  must  go 
at  least  so  far  as  to  point  out  something 
as  to  the  way  in  which  the  parties  in- 
tended to  defraud,  because  there  cannot  be 
a   conspiracy  known   to  the  grand   jury, 
without   some  knowledge  of  the   general 
line  in  which  it  was  to  march.    Therefore 
the  grand  jury  are  supposed  to  know  this, 
but  they  are  not  supposed  to  know  all  the 
details.    The  conspirators  themselves  may 
not  have  known  them.     They  may  agree 
on  a  general  purpose  to  defraud  by  the 
use  of  false  invoices,  or  by  smuggling  at 
night,  and  the  rest  they  may  leave  for 
further    consideration.     They    may    even 
leave  it  for  chance,  to  be  deternuned  ac- 
cording to  the  success  or  emergencies  of 
the  enterprise.     Therefore   it   never   has 
been  necessary  that,  with  reference  to  such 
details  as  have  been  called  to  our  atten- 
tion, the  grand  jury   should  be  charged 
with  knowledge." 

In  Browne  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1905)  145  Fed.  1,  76  C.  C.  A.  31,  (cer- 
tiorari denied  200  U.  R.  618,  28  S.  Ct.  755, 
50  U.S.  (L.ed.)  — )  aflirming.  ju^^JTM^^it  of 
conviction  in  (S.  D.  N.  Y.  1003)  126  Fed. 
766,  the  indictment  set  forth  that  Rosen- 
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thai  and  Cohn  ( composing  a  partnership) 
and  Browne  ''before  and  on  the  thirtieth 
day  of  July,  in  the  year  of  our  Lord  nine- 
teen hundred  and  one,  at  the  city  of  New 
York  aforesaid,  in  the  district  aforesaid, 
unlawfully    did    conspire    and    agree    to- 
gether, and  with  divers  other  persons  to 
the  said  grand  jurors  unknown,  to  defraud 
the  said  United  States  of  large  sums  o; 
money  then   legally   due   and   to   become 
due  to  the  said  United  States,  and  which 
should  have  been  paid  by  the  said  Abra- 
ham S.  Rosenthal  and  Martin  L.  Cohn  to 
the   said    United    States,    as   duty    upon 
divers    importations    of    dutiable    good-s, 
wares,    and    merchandise    into    the    said 
United  States,  from  foreign  countries,  then 
made  and  thereafter  to  be  made  by  the 
said  Abraham  S.   Rosenthal  and   Martin 
L.  Cohn  at  the  port  of  New  York,  in  the 
said  district,   which   said   unlawful   con- 
spiracy then  and  there  was  one  which  was 
to  be  effected  in  the  manner  following; 
that   is   to    say:    The    said   Abraham    S. 
Rosenthal  and  Martin   L.   Cohn  were  to 
cause  such  goods,  wares,  and  merchandise 
to  be  shipped  from  foreign  countries  con- 
signed to  them  under  the  firm  name  of 
A.  S.  Rosenthal  &  Ck>.,  at  the  eaid  port  of 
New  York,  at  which  port  they,  the  said 
Abraham    8.    Rosenthal    and    Martin    L. 
Cohn,  upon  consular  invoices'  containing, 
and  known  to  them  to  contain,  false  state- 
ments as  to  the  weight  of  the  said  goods, 
wares,  and  merchandise  and  false  descrip- 
tions of  the  same  goods,  wares^  and  mer- 
chandise, were  to  make  their  written  esti- 
mated entries  of  the  said  goods,  wares, 
and  merchandise  at  the  custom  house  of 
the  United  States  at  the  said  city   and 
port  of  New  York,  with  the  collector  of 
customs  at  that  port,  upon  their  arrival, 
and  when  certain  of  the  said  goods,  wares, 
and  merchandise  should  according  to  law 
be  designated  and  sent  to  the  public  stores 
at  the    said    port    for    examination    and 
appraisement  and  when  the   said   goods, 
wares  and  merchandise  and  the  invoices 
accompanying  the  same,  should  be  given 
to    the    said    Charles    C.    Browne     (who 
was  then  an  examiner  of  imported  mer- 
chandise   at   the    said    port)    for    exam- 
ination   and   appraisement,   he,   the   said 
Charles  C.  Browne,  was  thereupon  to  neg- 
lect   and    refuse    to    ascertain    the    true 
weight    and    nature    of    the    said    goods, 
wares,  and   merchandise,  as  it  then   and 
there  was  his  duty  under  the  law  and  un- 
der the  practice  at  the  said  port  to  do  as 
such  examiner,  and  was,  contrary  to  his 
duty  as  auch  examiner,  to  knowingly  make 
false  returns  and  reports  upon  the  said 
invoices  as  to  the  weight  and  nature  of 
the  said  goods,  wares,  and  merchandise,  to 
the  end  that  in  either  case  the  said  entries 
thereof    and   the    duty    upon    the    same 
should  be,  according  to  the  practice  at 


the  said  port,  liquidated  by  the  said  col- 
lector upon  the  said  returns  and  reports, 
and  less  than  the  amounts  of  duty  legally 
due  thereon  collected  by  the  said  col- 
lector." The  indictment  then  proceeded 
to  set  out  the  overt  acts  in  separate 
counts.  It  was  contended  that  the  indict- 
ment was  bad  because  it  charged  the 
offense  only  in  the  language  of  the  stat- 
ute ("  did  conspire  to  defraud  the  United 
States  ")  without  setting  forth  the  means 
proposed  to  be  used  to  accomplish  the 
purpose,  and  because  it  did  not  allege  that 
the  conspiracy  was  willful  or  corrupt,  or 
that  it  was  entered  into  with  anv  crimi- 
nal, willful,  fraudulent,  or  corrupt  intent. 
But  the  court  said :  ''  Examination  of  the 
argument  in  support  of  this  proposition, 
as  set  forth  in  the  brief  in  connection 
with    the   excerpt    from    the    indictment 

Suoted  supra,  shows  that  the  criticism 
eals  with  words  rather  than  substance. 
The  theory  is  that  the  charging  part  of 
the  indictment  ends  with  the  words  '  to 
be  made  by  the  said  Abraham  S.  Rosen- 
thal and  Martin  L.  Cohn  at  the  Port  of 
New  York,  in  the  said  district';  that  the 
words  *  which  said  unlawful  conspiracy 
then  and  there  was  to  be  effected  m  the 
manner  following,  that  is  to  say,'  are  a 
videlicet;  and  that  the  rest  of  the  sen- 
tence down  to  and  including  '  thereon  col- 
lected bv  the  said  collector,'  which  sets 
forth  With  sufficient  fullness  just  what 
false  invoices,  false  statements,  false  re- 
turns, and  false  reports  were  to  be.  made, 
cannot  be  regarded  as  any  part  of  the 
charge.  If  the  charge  were  only  that  de- 
fendants did  unljwiully  conspire  to  de- 
fraud the  United  States  of  large  sums  of 
money  to  become  due  as  duties  upon 
divers  importations  by  the  firm,  it  might 
be  fairly  open  to  criticism  as  too  vague 
and  bald;  but,  under  the  broader  and  less 
hypercritical  rules  of  construction  which 
more  modern  authorities  apply  in  criminal 
causes,  and  which  have  been  followed  in 
this  circuit  (U.  S.  i>.  Terry,  [N.  D.  Cal. 
1889]  39  Fed.  356,  note  by  the  court; 
Bromberger  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1904)  128  Fed.  346,  63  C.  C.  A.  76),  we 
cannot  assent  to  the  defendant's  analysis 
of  the  sentence.  We  do  not  find  in  the 
quotation,  supra,  a  videlicet,  which  cuts 
off  the  specific  statement  of  the  details  of 
conspiracy  from  the  general  language 
which  states  the  statutory,  offense.  Xogi- 
cally,  practically,  and  grammatically  the 
sentence  conveys  the  same  meaning  as  if 
it  were  expressed  as  it  is  now  down  to  and 
including  the  words  '  at  the  port  of  New 
York  in  the  said  district,'  and  then  pro- 
ceeded 'by  said  Abraham  S.  Rosenthal 
and  Martin  L.  Cohn  causing  such  goods, 
wares,  and  merchandise  to  be  shipped,  con- 
signed to  them,'  etc.,  etc.  The  whole  sen- 
tence quoted,  supra,  in  the  statement  of 
facts  is  .the  charging  part,  and  in  the 
indictment  ia  followed  by  a  further  pre- 
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sentment  of  overt  acts  done  in  further- 
ance of  the  conspiracy  therein  set  forth." 

An  indictment  for  conspiracy  to  defraud 
the  United  States  by  means  of  a  false  in- 
voice, is  sufficient  which  sets  forth  such  a 
conspiracy,  notwithstanding  that  it  does 
not  set  forth  the  consummation  of  the 
fraud  nor  include  an  alleviation  that  the 
fraud  could  have  been  accomplished,  if 
not  detected.  U.  S.  v.  Stamatopoulos,  (E. 
D.  N.  Y.  1908)   164  Fed.  524. 

Averment  of  corrupt  or  fraudulent  in- 
tent.—  In  Browne  v,  U.  S.,  (C.  C.  A. 
2d  Cir.  1906)  145  Fed.  1,  76  C.  C.  A.  31, 
more  fully  cited  in  the  last  preceding 
paragraph,  the  sufficiency  of  the  indict 
ment  quoted  in  that  paragraph  was 
attacked  by  counsel  who  cited  many 
authorities  to  support  the  proposition 
that  no  indictment  is  sufficient  if  it  does 
not  allege  all  the  ingredients  of  the  of- 
fense; that  to  make  an  agreement  be- 
tween two  or  more  parties  criminal  it  is 
not  enough  that  the  act  is  prohibited  by 
statute,  but  the  agreement  must  be  en- 
tered into  with  a  willful,  fraudulent,  or 
corrupt  intent ;  and  that  the  words  "  un- 
lawfully conspired "  were  not  sufficient 
to  charge  such  intent.  But  the  court 
said :  "  The  applicability  of  all  such  au- 
thorities to  the  cause  at  bar,  however,  is 
based  upon  the  same  analysis  of  the  sen- 
tence which  seeks  to  limit  the  charging 
part,  as  above  indicated  [in  the  last  pre- 
ceding paragraph].  Construed  as  a  whole 
the  sentence  is  not  obnoxious  to  any  criti- 
cisms in  the  cases  cited.  It  is  not  necesr 
sary  to  repeat  with  every  verb  the  words 
'  willfully,  fraudulently,  and  corruptly.' 
One  assertion  of  intent  may  be  so  made  as 
to  cover  a  joint  specification  of  unlawful 
acts.  Nor  is  there  any  exclusive  force  in 
any  particular  word  indicative  of  intent, 
such  as  '  corrupt,'  ^  fraudulent,'  etc.  As 
is  said  in  one  of  the  cases  cited  by  plain- 
tiff in  error,  *  the  agreement  must  have 
been  entered  into  with  an  evil  purpose.' 
People  V.  Powell,  (1875)  63  N.  Y.  88.  The 
indictment  sets  forth  the  elements  of  the 
conspiracy:  That  the  firm  was  to  import 
goods  upon  consular  invoices  containing, 
and  known  to  them  to  contain  false  state- 
ments and  false  descriptions;  that  upon 
such  invoices  the  firm  were  to  make  their 
entries  at  the  custom  house;  that  the 
examiner  with  goods  and  invoices  before 
him  was  to  make  false  reports,  to  the  end 
that  duty  should  be  Mquidated  upon  such 
false  reports  and 'less  than  the  amounts  of 
duty  legally  due  thereon  collected  by  the 
collector  [of  the  port].*  Whoever  framed 
this  indictment  would  have  saved  court 
and  counsel  a  great  deal  of  unnecessary 
trouble,  if  he  had  been  careful  to  insert 
an  allegation  that  the  agreement  between 
the  alleged  conspirators  as  to  what  one  or 
other  of  them  should  do  to  defraud  the 
government  of  its  lawful  revenues  was  en- 
tered into  with  a  corrupt  and  fraudulent 


intent.  It  is  indeed  unfortunate  that,  in 
preparing  an  indictment  in  a  cause  of  this 
importance,  more  care  was  not  exercised 
to  present  the  essential  elements  of  the 
charge  in  the  plain  and  explicit  phrase- 
ology which  has  been  approved  in  so  many 
decisions  that  all  criticisms  of  the  sort 
now  under  discussion  would  have  been 
avoided.  However,  in  the  concluding  clause 
last  above  quoted,  there  is,  we  think,  suf- 
ficient to  save  the  indictment.  When  it  ia 
said  that  some  one  does  a  certain  act  *  to 
the  end  that '  such  and  such  a  thing  may 
happen,  it  is  but  another  form  of  express- 
ing the  idea  that  he  does  it  '  with  the  in- 
tent,' that  such  and  such  a  thing  shall 
happen.  And  when  the  intent  is  stoted  to 
be  that  the  government  should  be  hood- 
winked into  collecting  less  amounts  of 
duty  than  are  legally  due  to  it  from  one 
or  other  of  the  luleged  conspirators,  it  is 
not  a  violent  construction  which  would 
hold  such  an  intent  to  be  fraudulent." 

Overt  act  —  reference  to  preceding 
count. —  In  Browne  v.  U.  S.,  (C.  C.  A. 
2d  ar.  1905)  145  Fed.  1,  76  C.  C.  A.  31, 
more  fully  cited  and  quoted  in  next  to 
the  last  preceding  paragraph  objection 
was  made  to  the  counts  setting  forth  overt 
acts  on  the  grouncf  that  they  did  not  al- 
lege that  defendants  unlawfully  conspired 
and  agreed  together  for  an  unlawful  pur- 
pose. The  first  count  consisted  of  the 
sentence  quoted  in  next  to  the  last  pre- 
ceding paragraph,  and  of  a  further  pre- 
sentment thtit  in  pursuance  of  said  un- 
lawful conspiracy  a  certain  overt  act  was 
committed.  Each  of  i^he  other  counts  pre- 
sented a  different  overt  act,  but  did  not 
repeat  in  haec  verba  the  presentment  as  to 
the  conspiracy  in  pursuance  and  further- 
ance of  which  the  overt  act  was  com- 
mitted. But  each  count  contained  the 
statement:  "The  grand  jurors  do 
further  present  that  in  further  pursuance 
of  the  said  unlawful  conspiracy  in  the 
first  count  of  this  indictment  mentioned 
and  described  and  to  effect  the  object 
thereof,"  etc.,  etc.  The  court  said:  "This 
.  is  a  sufficient  reference  to  the  first  count 
*  to  incorporate  the  matter  goinijg  before 
with  that  in  the  count  in  which  [the 
reference]  is  made.*  See  Blitz  v.  V,  S., 
(1894)  153  U.  S.  308,  14  S.  Gt,  924,  38 
U.  S.  (L.  ed.)  726,  which  holds  that 
repetition  may  be  avoided  by  referring 
from  one  count  to  another,  a  rule  well- 
recognized  by  couTts  and  text-writers.  The 
reference  expressly  imports  the  descrip- 
tion of  the  conapiracy  set  forth  in  the 
first  count,  and  is  quite  as  effectiw  as  if 
it  added  the  words,  which  plaintiff  in 
error  contends  it  should  contain,  *  which 
is  hereby  made  a  part  of  this  count. 


9  ft 


c  Defrauding  of  Internal  Revenue 

In  U.  S.  V.  Orr,  (D.  C,  R.  I.  1915)  228 
Fed.   220,  overruling  a  demurrer  to  an 
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indictment  the  court  eaid:  "The  indict- 
ment  charges  that  the  defendants  con- 
spired to  defraud  the  United  States  of  a 
large  sum  of  money  to  become  due  for 
internal  revenue  taxes  upon  oleomargarine. 
The  mode  in  which  the  taxes  were  to 
become  due  w  set  forth  at  considerable 
length,  and  also  the  mode  in  which  the 
United  States  was  to  be  defrauded;  i.  e., 
by  the  removal  of  the  oleomargarine 
from  the  place  of  manufacture,  for 
sale,  etc.,  without  coupon  stamps  repre- 
senting and  denoting  the  payment  of  a 
tax,  and  without  such  tax  having  been 
paid  'or  secured  by  any  person.  It 
seems  sufficiently  certain  that  the  con- 
spiracy contemplated  the  production  of  a 
taxable  commodity,  acts  upon  which  there 
would  become  due  to  the  United  States 
taxes  thereon,  the  noncompliance  with  the 
provisicois  of  law  for  affixing  stamps,  and 
the  nonpayment  of  taxes  by  anybody,  and 
the  defrauding  of  the  United  States  of 
the  taxes  to  which  it  would  become  enti- 
tled upon  the  facts  alleged.  Whether  the 
taxes  were  to  become  due  from  the  cor- 
poration or  from  the  defendants,  or  from 
both,  it  is  clear  that  upon  the  facts  al- 
leged a  tax  would  be  due,  and  a  purpose 
to  evade  the  payment  by  anybody  of  this 
tax  ig  sufficient  to  supply  the  intent  to 
defraud.  Construing  the  indictment  as 
based  upon  the  second  clause  of  section 
37  of  the  Criminal  Code^  and  as  charging 
a  conspiracy  to  defraud,  I  am  of  the 
opinion  that  an  offense  under  section  d7 
is  sufficiently  charged." 

In  TiUinghast  v.  Richarde,  (D.  C.  R.  1. 
1915)  225  Fed.  226,  an  indictment  for  con- 
spiracy to  defraud  the  United  States  at 
Providence  of  sums  to  become  due  for  in- 
ternal revenue  tiaxes  on  oleomargarine,  by 
the  unlawful  removal  of  colored  oleomar- 
garine at  Providence,  was  held  insufficient, 
the  court  saying:  "While  it  is  true,  as 
has  been  held  in  many  cases  under  the 
Sherman  Act  (Act  July  2,  1890,  c.  ©47, 
26  Stat.  209),  for  example,  the  Read- 
ing Case,  (1^12)  226  U.  S.  324,  33  S.  Ct. 
90,  57  U.  S.  (L.  ed.)  243,  that  an  un- 
lawful plan  may  make  unlawful,  as  parts 
of  the  plan,  what  otherwise  would  be 
innocent  acts,  and  while  it  also  has  been 
held  that  an  ov.ert  act  may  be  one  inno- 
cent in  Itself,  it  is  yet  essential  that  an 
indictment  or  other  pleading,  which  seeks 
to  make  an  act,  innocent  in  itself,  an  in- 
^edient  of  a  criminal  offense,  or  an  act 
in  pursuance  of  a  criminal  conspiracy, 
should  allege  a  plan  which  includes  it  di- 
rectly or  indirectly.  The  object  defined 
as  the  purpose  of  a  criminal  plot,  and  not 
some  other  imdefined  object,  must  be 
looked  to  in  determining  whether  an  al- 
leged overt  act  is  in  fact  an  act  to  effect 
it.  The  purchase  of  palm  oil,  its  ship- 
ment, payment  for  it,  etc.,  may  be  acts 
to   effect    the    object    of    manufacturing 


colored  oleomargarine;  but  they  cannot 
possibly  effect  me  removal  of  that  oleo- 
margarine without  the  payment  of  the 
tax,  unless  by  some  connection  which  does 
not .  npocar  and  which  is  not  inferable 
from  what  is  alleged.  These  are,  for  all 
that  appears,  nonculpable  acts,  from  which 
no  intent  to  defraud  can  be  inferred,  and 
which  cannot  support  a  finding  of  prob- 
able cause. 

"The  case  of  U.  S.  t\  Donau,  (1851) 
11  Blatchf.  168,  26  Fed.  Oas.  No.  14,983, 
decided  June  2,  1873,  has  been  many  times 
cited  as  justifying  the  proposition  that  it 
need  not  appear  upon  the  face  of  the  In- 
dictment in  what  manner  the  act  de- 
scribed would  tend  to  effect  the  object  of 
the  conspiracy,  and  there  is  considerable 
authority  to  the  effect  that  if  any  act  is 
set  forth  and  is  alleged  by  the  pleader  to 
have  been  done  pursuant  to  the  conspiracy 
or  to  effect  its  object,  this  is  enough, 
though  there  is  no  apparent  connection 
between  the  overt  act  and  the  object. 
This  seems  unsound  in  principle,  for  rele- 
vancy is  for  the  court  and  not  for  the 
pleader.  If  the  act  must  be  qualified  by 
circumstances  to  make  it  relevant  it 
should  be  pleaded,  not  simpliciter,  but 
with  these  circumstances  which  make  it 
relevant.  See  U.  S.  v.  Ruroede,  (S.  D. 
N.  Y.   1915)    220  Fed.  211. 

"  Since  the  decisions  in  Hyde  v.  U.  S., 
and  in  Brown  r.  Elliott,  (1912)  225  U.  S. 
392,  32  S.  Ct.  812,  56  U.  S.  (L.  ed.)  1136, 
however,  I  am  of  the  opinion  that  U.  S.  t^. 
Donau,  which  was  decided  when  the  law 
was  understood  to  be  that  the  overt  act 
was  not  a  part  of  the  offense  and  not  a 
jurisdictional  fact,  and  cases  which  have 
followed  it,  are  of  doubtful  authority. 
Where  the  overt  act  and  the  conspiracy 
are  in  the  same  place,  local  jurisdiction 
may  rest  entirely  upon  the  conspiracy. 
Where,  however,  the  jurisdiction  of  the 
court  depends  solely  upon  the  alleged 
overt  act  (see  Brown  t?.  Elliott,  (19ra) 
225  U.  S.  302,  32  S.  Ct.  812,  56  U.  S.  (L. 
ed.)  1136),  it  must  be  alleged  with  all 
the  definiteness  and  certainty  of  any  other 
jurisdictional  fact;  and  certainly  it  should 
be  made  to  appear  by  the  allegations  of 
the  indictment  that  there  was  a  connec- 
tion between  the  act  done  and  the  plan. 
If  a  rule  of  pleading  is  adopted  which 
permits  a  constructive  presence  to  be  al- 
leged in  the  same  terms  as  an  actual 
presence,  and  thus  upon  the  foundation  of 
a  bare  allegation  that  an  act  apparently 
isolated  was  done  in  pursuance  of  a  plaji 
with  which  it  has  no  apparent  connection, 
then  the  prima  f<icie  effect  of  an  indict- 
ment as  evidence  of  probable  cause  is 
entirely  destroyed. 

"  Jurisdiction  may  be  founded  upon  an 
overt  act,  as  the  hiring  of  a  post  office 
box  in  pursuance  of  a  plan,  for  there  is  an 
apparent    connection    between    act    and 
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oflfense.  See  Brown  v.  Elliot,  (1912)  225 
U.  S.  392,  32  S.  Ct.  812,  56  U.  S.  (L.  ed.) 
1136.  It  would  be  quite  another  thing 
to  allege,  for  example,  in  this  ease,  the 
hiring  of  a  post  office  box  as  an  overt  act, 
for  this  w^ould  be  in  no  apparent  connec- 
tion with  the  alleged  plan,  A  pleader 
should  not  be  permitted  to  allege  isolated 
acts,  and  the  court  required  upon  his 
mere  allegation  that  they  were  done  pur- 
suant to  the  conspiracy,  and  without  the 
slightest  idea  whether  this  is  true  or  not, 
to  take  *  the  pleader's  word,  instead  of 
himself  seeing  whether  the  act  alleged  waa 
relevant  or  not.  In  the  present  case,  for 
example,  It  seems  that  the  pleader  is  mis- 
taken in  his  notion  that  the  purchase  of 
palm  oil  could  possibly  be  an  act  to  effect 
the  unlawful  removal  of  oleomargarine 
containing  it  from  the  factory  at  Provi- 
dence. I  am  quite  convinced,  also,  that 
the  use  of  this  palm  oil  in  the  manufac- 
ture of  oleomargarine  at  Providence  could 
not,  in  any  way,  effect  the  object  of  un- 
lawfully removing  it.  There  are  instances 
where  the  impossibility  of  the  allegation 
is  apparent  on  its  face;  but  the  rule,  I 
think,  is  not  altered  if  the  act  alleged  is 
one  which  may  or  may  not  be  an  act  to 
effect  the  object.  A  charge  of  crime  must 
not  be  equivocal.  The  court  must  find  it 
in  the  facts  alleged,  and  not  in  the  plead- 
er's conclusions  as  to  logical  connection 
of  facts." 

In  U.  S.  V.  Orr,  (D.  C.  R.  I.  1915)  223 
Fed.  220,  overruling  a  demurrer  to  an 
indictment,  the  court  said:  "The  indict- 
ment .  .  upon  a  fair  reading, 
charges  a  conspiracy  *to  defraud  the 
United  States*  rather  than  a  conspiracy 
to  commit  the  offense  described  in  section 
17  of  the  Oleomargarine  Law  [Internal 
Revenue,  vol.  4,  p.  19©].  While  that 
section  seems  limit^  in  its  application  to 
persons  engaged  in  carrying  on  the  busi- 
ness of  a  manufacturer,  section  37  of  the 
Criminal  Code  is  of  broader  application." 

In  an  indictment  for  conspiracy  to  de- 
fraud the  United  States  of  sums  to  be- 
come due  for  internal  revenue  taxes  on 
oleomargarine  not  free  from  artificial 
coloration,  since  the  object  of  the  con- 
spiracy was  to  defraud  by  an  act  prohi- 
bited by  law,  it  was  not  essential  to  al- 
lege that  the  defrauding  was  to  be  ac- 
complished by  deceit,  misrepresentation, 
or  concealment,  as  the  intent  to  defraud 
was  supplied  by  the  allegation  that  the 
prohibited  act  was  to  be  done  unlawfully 
and  knowingly.  Tillinghast  v,  Richards, 
(D.  ('.  R.  I.  1915)   225  Fed,  226. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  of  taxes  on  arti- 
ficial colored  oleomargarine  was  held  suf- 
ficient on  dcnnirrcr,  where  it  charged  a 
conspiriu  V  whicli  included  as  a  part  of  it 
the  intendrd  removal  of  the  goods  from 
the  place  of  manufacture,  the  allegation 
that  this  wafi  done  being  a  sufficient  al- 


legation of  the  doing  of  an  act  to  effect 
the  object  of  the  conspiracy  as  defined  and 
charged  in  the  indictment.  It  was  •'un- 
necessary to  allege  facts  showing  that  the 
scheme  was  actually  completed,  or  that 
the  United  States"^  was  actually  de- 
frauded." U,  S.  V.  Orr,  (D.  C.  R.  I.  1916) 
233  Fed.  717. 


d.  Defrauding  of  Public  Lands 

See  also  this  heading  supra,  this  note, 
III,  12,  at  p.  548;  and  see  supra,  this 
note,  VIII,  4,  r,  at  p.  578. 

In  general. — ^An  indictment  undeif  this 
section  for  conspiracy  to  defraud  the 
United  States  of  public  lands  is  not  one 
charging  a  conspiracy  to  do  an  act  not 
unlawful  in  itself,  because  there  is  no 
separate  statute  making  it  a  crime  to  de- 
fraud the  United  States  so  that  it  is 
necessary  to  set  out  criminal  or  unlawful 
means  to  charge  an  offense,  but  the  stat- 
ute itself  makes  a  cons-piracy  to  defraud 
the  United  States  a  distinct  crime,  and 
no  further  offense  need  be  averred  or 
proved.  Mays  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1910)    179  Fed.   610,    103   C.   C.  A.   168. 

The  Supreme  Court  held  that  an  indict- 
ment charging  a  conspiracy  to  defraud 
the  United  States  by  means  of  "  false, 
feigned,  illegal,  and  fictitious  entries  un- 
der the  homestead  laws  "  was  sufficient  to 
inform  the  defendant  of  the  crime  of 
which  he  was  charged,  as  the  term  "en- 
try of  land  "  is  popularly  used  to  mean 
the  complete  transfer  of  title.  Dealy  v. 
U.  S.,  (1894)  152  U.  S.  539,  14  S.  Ct.  680, 
38  U.  S.  (L.  ed.)  545. 

An  indictment  charged  that  the  defend- 
ants, with  others,  conspired  to  obtain 
from  the  government  certain  specified 
tracts  of  land  open  to  homestead  entry 
by  procuring  certain  named  persons  to 
enter  the  same  by  means  of  raise  proof 
in  respect  to  their  residence  on  and 
improvement  of  the  land,  and  with  re- 
spect to  the  intent  with  which  and  the 
purpose  for  which  the  entries  were  made, 
and  in  pursuance  of  such  conspiracy  and 
to  effect  the  object  thereof  defmdants 
caused  and  procured  C.  to  make  the  home- 
stead proof  in  respect  to  the  land  entered 
by  him  and  the  final  affidavit  required  by 
homestead  claimants,  including  a  state- 
ment that  his  family  consisted  of  himself 
and  wife,  and  that  they  had  resided  con- 
tinuously on  the  land'  since  first  estab- 
lishing residence  thereon,  which  proof  was 
subscribed  by  C.  and  certified  by  defend- 
ant W.,  and  that  each  of  the  defendants 
knew  that  the  proof  was  false,  etc.  It  was 
held  that  the  indjctment  was  sufficient. 
Jones  r.  U.  S.,  (C.  C.  A.  9th  Cir.  1908) 
162  Fed.  417,  89  C.  C.  A.  303. 

An  indictment  under  this  section  which 
charges  a  conspiracy  to  defraud  the 
United  States  of  certain  of  its  lands  by 
means   of   false,    forged,    and   fraudulent 
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entries  thereof  under  the  homestead  law, 
and  avers  that  stieh  lands  were  ''in  the 
district  of  lands  subject  to  entry  under 
the  homestead  laws  of  the  United  States  " 
at  a  certain  land  office,  and  also  in 
stating  the  acts  done  pursuant  to  such 
conspiracv  charges  the  filing  of  appli- 
cations for  hometeaa  entry  of  certain 
described  "public  lands  of  the  United 
States  subject  to  homestead  entry/'  is 
not  fatally  defective  because  in  charg- 
ing the  conspiracy  it  does  not  expressly 
aver  that  the  lands  of  which  it  wickedly 
conspired  to  defraud  the  United  States 
were  public  lands  subject  to  homestead 
entry.  Steams  «?.  U.  S.,  (C.  C.  A.  8th 
Cir.  1907)    162  Fed.  900,  82  C.  C.  A.  48. 

In  an  indictment  for  conspiracy  to  de- 
fraud the  United  States  by  means  of  a 
false  and  fraudulent  entry  of  public  lands 
under  the  homestead  law,  the  word  "en- 
try "  may  properly  be  used  and  construed 
as  applying  to  any  or  all  of  the  st^w 
necessary  to  acquire  title  under  such  law. 
Bradford  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1907)   162  Fed.  617,  81  C.  C.  A.  606. 

In  U.  S.  r.  Cunningham,  (D.  C.  Ore. 
1904)  129  Fed.  833,  overruling  a  demurrer 
to  an  indictment  upon  the  authority  of 
DeiOy  t?.  U.  S.,  (1894)  152  U.  S.  639,  14 
S.  eft.  680,  38  U.  S.  (L.  ed.)  546,  the 
court  said :  "  In  that  case  the  Supreme 
Court  of  the  United  States  holds  an  in- 
dictment good  that  charges  that  the  de- 
fendants did  falsely,  unlawfully,  and 
wickedly  conspire  to  defraud  the  United 
States  of  the  title  and  possession  of  large 
tracts  of  land  by  means  of  false,  feigned, 
iU^al,  and  fictitious  entries  of  said  lands 
under  the  homestead  laws  of  the  United 
States;  the  said  lands  being^  then  and 
there  public  lands  of  the  United  States, 
open  to  entry  under  said  homestead  laws, 
etc  That  case  is  identical  with  the  pres- 
ent  case  in  its  essential  features.  .  .  . 
The  allegation  that  th^  defendants  con- 
spired to  defraud  the  United  States  by 
making  false  and  fraudulent  entries  upon 
the  pm>lic  lands  thereof  includes  all  the 
proceedings  as  a  whole  necessary  to  com- 
plete the  transfer  of  title.  It  is  implied 
from  this  allegation  that  the  affidavits 
and  proofs  were  such  as  are  required  by 
law  to  entitle  the  entryman  to  patent, 
and  that  these  affidavits  and  proofs  were 
false." 

In  U.  S.  V,  Cunningham,  (D.  C.  Ore. 
1904)  129  Fed.  833,  it  was  objected  to  an 
indictment  for  conspiracy  to  defraud  the 
United  States  by  making  false  and 
fraudulent  entries  upon  public  lands  that 
the  allegation  that  the  defendants  in- 
tended, to  carry  out  their  conspiracy  by 
means  of  procuring  persons  to  make  sucn 
entries  was  negatived  by  the  overt  acts 
charged,  which  showed  that  the  false 
proofs  and  entries  were  made  by  the  par- 
ties to  the  conspiracy  themselves.  But 
the  court  said :     "  The  overt  acts  charged 


to  have  been  done  may  be  innocent  in 
themselves.  They  may  not  follow  the 
particular  description  of  what  was  pro- 
posed, and  yet  be  sufficioat  for  the  pur- 
poses of  the  indictment.  I  am  of  the 
c^inion  that  the  words  *  procure  persons ' 
to  make  false  pi^oofs,  etc.,  are  not  incon- 
sistent with  the  making  of  such  proofs 
by  the  conspirators  themselves." 

'Where   defendants   were   charged   with 
oonspiracy  to  defraud  the  Unit^  States 
out  of  a  portion  of  tiiieir  ^'  public  lands," 
it  was  not  necessary  that  the  conspiracy 
should  have  been  with  reference  to  a  par- 
ticular tract  of  land,  or  to  land  within 
the  district     U.  S.  v,  McKinley,   (C.  C. 
Ore.  1903)    126  Fed.  242,  where,  overrul- 
ing  a   demurrer   to   the    indictment    the 
court  said :      **  It  is   a  crime  under  the 
statute  to  conspire  to  defraud  the  United 
States  of  public  land  wherever  situated. 
This  constitutes  a  crime,  and  it  is  suffi- 
ciently described  if  enough  appears  to  ap- 
prise the  defendants  of  the  precise  nature 
of    the    charge    against    them,    and    the 
charge  is  so  identified  that  any  judgment 
rendered  in  the  case  may  be  pleaded  in 
bar  of  a  second  prosecution  for  the  same 
offense.    Less   particularity   is  necessary 
where  the  objects  of  the  conspiracy  have 
been    accomplished,   and   the   means    em- 
ph)yed  have  been  described,  than  might 
otherwise  be  required.    The  conspiracy  is 
fully  described  in  the  several  overt  acts 
by  which   its   objects   have  been   accom- 
plished.    If   the   conspiracy   intended   to 
employ     'false    and     forged     homestead 
papers  and  proofs,'  it  does  not  necessarily 
follow  that  the  conspirators  had  in  mind 
only  land  subject  to  homestead  entry.    If 
they  intended  by  such  means  to  procure 
any  lands,  and  the  means  were  adequate 
to  the  end,  the  crime  is  complete.    It  is 
argued  that  it   should   appear   that   the 
lands  to  be  acquired  were  subject  to  home- 
stead entry,  since  no  other  land  can  be 
acquired  under  the  homestead  laws.     But 
there  is  no  ground   for  the  assumpticm 
that  only  lands  subject  to  homestead  en- 
try can  be  acquired  by  false  and  forged 
homestead  papers  and  proofs.    The  char- 
acter  of   the  means  employed   makes   it 
poasible  by  false  proofs  to  make  landa  ap- 
pear to  be  subject  to   homestead   entry 
that  are  in  fact  not  so.     Mineral  lands 
may  be  acquired  as  homestead  by  means 
of  false  affidavits   and   proofs  that  they 
are  nonraineral.     Those  who  employ  false 
proofs  do  not  have  to  concern  themselves 
about  the  truth.     But  why  should  there 
be  argument  as  to  whether  the  indictment 
contains  enough   to   show   that   the   con- 
spirators were  capable  of   accomplishing 
their  object?    The  indictment  shows  that 
they  did  accomplish  it." 

In  Hyde  r.  U.  S.,  (1906)  27  App.  Cas. 
(O.  C.)  362,  affirming  an  order  overrul- 
ing a  demurrer  to  an  indictment  for  con- 
spiracy to  defraud  the  United  States  out 
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of  the  poesession  of  and  title  to  various 
large  tracts  of  public  lands,  the  court 
said:  "Defendants'  counsel  contend  that 
each  count  of  the  indictment  is  fatally  de- 
fective in  that  it  fails  to  specify  and  de- 
scribe the  tracts  of  land  to  which  the  al- 
leged conspiracy  relates.  If  this  be  true, 
it  must  follow  that  criminal  pleading, 
which  may  be  readily  adapted  to  ordi- 
nary cacies  is  powerless  to  serve  the  ends 
of  justice,  and  to  permit  the  framing  of 
an  indictment  for  a  gigantic  conspiracy 
such  as  is  sought  to  be  charged  in  this 
indictment.  The  indictment  must  specify 
with  certainty  —  that  is,  certainty  to 
a  certain  intent  in  general  —  the  con- 
spiracy, because  the  accused  must  be 
advisei  of  the  essential  particulars  of 
the  charge  against  them,  and  the  court 
must  be  able  to  decide  whether  the 
scheme  is  stated  with  such  particularity 
that  the  facts  alleged  are  sufficient  to 
support  a  conviction.  It  is  true,  also, 
that,  if  the  indictment  insufficiently 
charges  the  conspiracy,  averment  of  overt 
acts  done  in  furtherance  of  the  objects 
of  the  conspiracy,  and  the  description 
of  a  tract  of  land  as  part  of  the  overt 
act,  cannot  cure  the  insufficiency  of 
the  indictment  in  the  charge  of  conspir- 
acy. Defendants*  counsel  rely  upon  a 
number  of  cases  wherein  the  conspiracy 
was  to  defraud  the  United  States  out  of 
specified  tracts  of  public  land.  When  ex- 
amined, these  cases  will  show  that  it  was 
the  object  of  the  conspiracy  charged  to 
procure  the  particular  land  and  none 
other.  ...  In  the  indictment  we  are  con- 
sidering, where  certain  facts  make  out  the 
crime,  it  is  sufficient  to  charge  those 
facts;  and  when,  as  here  alleg^,  these 
defendants  entered  into  a  conspiracy  to 
defraud  the  United  States  of  public  lands, 
the  crime  was  complete,  even  when  no 
particular  tracts  were  selected  by  the 
conspirators.  It  was  enough  that  their 
conspiracy  had  in  view  the  aoquirinjg  of 
some  of  those  lands,  and  we  hold  it  is 
not  essential  to  the  crime  that,  in  the 
minds  of  the  conspirators  the  precise 
lands  had  already  been  identified." 

Where  a  conspiracy  to  defraud  the 
United  States  out  of  the  title  to  public 
lands  was  definitely  and  clearly  set  forth 
in  the  first  count  (k  an  indictment,  it  was 
sufficient  for  the  following  counts  to  in- 
corporate the  averments  by  clear  and  dis- 
tinct reference  without  repeating  them. 
Hyde  v.  U.  S.,  (1908)  27  App.  Cas.  (D. 
0. )  362,  where  the  court  said :  "  It  is 
charged  that  the  conspiracy  was  entered 
into  '  under  circumstances  and  conditions 
set  forth  in  the  said  first  count;'  that  de- 
fendants conspired  to  defraud  the  United 
States  out  of  the  title  to  public  lands  *  by 
obtaining  from  the  said  United  States,  by 
means  of  the  false  and  fraudulent  prac- 
tice described  in  the  said  first  count,'  and 
appropriating  such  title  for  their  benefit 


'  as  in  the  said  first  count  set  forth,'  and 
'  that,  in  pursuance  of  the  said  unlawful 
conspiracy,'  and  *  to  effect  the  object  of 
the  same,'  the  alleged  overt  act  was  done; 
that  the  described  public  lands  were 
selected  by  defendants  '  in  pursuance  of 
the  S€Lme  fraudulent  practice  and  in  the 
manner  and  by  the  means  in  the  said  first 
count  set  forth.'  ...  In  this  court 
such  objection  has  not  availed  upon  de- 
murrer. Lorenz  ix  U.  S.,  [1904]  24  App. 
Cas.  (D.  C.)  [337]  362.  In  this  laat  case 
decided  by  this  court,  the  reference  to  the 
first  count  held  sufficient  was  even  less 
specific,  clear,  and  full  than  in  the  subse- 
quent counts  of  the  indictment  we  are 
here  considering.  See  U.  S.  v.  Peters, 
[C.  C.  Wash.  1898]  87  Fed.  [984]  987." 

An  indictment  charging  that  the  de- 
fendants conspired  together  to  defraud 
the  government  of  the  title  to  a  portion 
of  the  public  domain,  to  wit,  etc.,  and  in 
pursuance  of  the  conspiracy  performed 
the  overt  acts  of  obtaining  and  using  be- 
fore the  register  and  receiver  of  the  local 
land  office  false  and  bogus  affidavits  rep- 
resented by  defendants  to  be  genuine  in 
making  proof  of  a  timber  culture  entry 
theretofore  regularly  made  on  the  land 
by  H.,  since  deceased,  under  an  agreement 
with  his  widow  that  they  were  to  succeed 
by  conveyance  from  her  to  all  the  rights 
of  the  government  secured  by  virtue  of  a 
patent  issued  by  the  government  based  on 
such  proofs  was  not  defective  for  uncer- 
tainty. U.  S.  t\  Burkett,  (D.  C.  Kan. 
1907)   150  Fed.  208. 

Averments  in  an  indictment  for  conspir- 
acy that  defendants  conspired  to  fraudu- 
lently obtain  the  issuance  by  the  United 
States  of  land  scrip  in  satisfaction  of  a 
confirmed  private  land  claim,  which  scrip 
when  issued  could  be  located  on  public 
lands  of  the  United  States,  and  that  such 
conspiracy  was  carried  out  by  fraudu- 
lently procuring  the  appointment  of  an 
administrator  of  the  succession  of  the 
true  claimant,  on  whose  application  the 
scrip  was  issued,  and  by  whom  it  was 
sold,  and  the  proceeds  converted  by  de- 
fendants to  their  own  use,  were  held  to 
be  sufficient  to  sustain  the  charge  that 
the  conspiracy  waa  one  to  defraud  the 
United  States.  U.  S.  f>.  Bradford,  (E.  D. 
La.  1905)  148  Fed.  413,  affirmed  (€.  a  A 
5th  Cir.  1907)  152  Fed.  616,  81  C.  C.  A. 
606. 

In  U.  S.  V.  Brace,  (N.  D.  Cal.  1907) 
149  Fed.  874,  it  was  held  that  an  indict- 
ment alleging  that  defendants  during  all 
the  times  betwe^  May  26,  1902,  and  the 
commission  of  the  last  overt  act  therein 
set  forth  continued  to  conspire  together 
to  defraud  the  United  States  of  the  title 
to  its  public  lands  in  the  manner  and  by 
the  means  agreed  on  between  them  on 
May  25,  1902,  was  not  equivalent  to  a 
charge  that  defendants  subsequent  to  that 
date  entered  into   a  new   conspiracy   to 
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tteeorapliflh  their  unlawful  design,  but  was 
merely  an  allegation  that  the  conspiracy 
formed  on  that  day  was  never  abandoned, 
but  was  in  continuous  operation  there- 
after imtil  the  date  of  the  last  overt  act 
charged. 

Where  the  facta  all^^ed  in  an  indict- 
ment for  conspiracy  to  commit  an  offense 
against  the  United  States  by  subornation 
of  perjury  in  proceeding  to  acquire 
public  lands,  necessarily  import  wilful- 
ness on  the  part  of  the  persons  giving 
such  testimony,  the  failure  of  the  indict- 
ment to  use  the  word  itself  is  not  fatal. 
Van  Gesner  r.  U.  S.,  (C.  C.  A.  9th  (Mr. 
1907)  153  Fed.  46,  82  C.  C.  A.  180. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  of  public  lands 
by  fraudulently  obtaining  the  title  to 
worthless  state  lands,  securing  the  estab- 
lishment of  a  forest  reserve  including 
such  lands  and  then  exchanging  the  same 
for  public  lands  of  the  United  States  un- 
der the  law  authorizing  such  exchange, 
is  not  bad  because  it  does  not  describe  the 
state  lands  to  be  so  acquired,  further 
than  to  state  the  counties  in  which  they 
are  situated,  where  they  had  not  been  ob- 
tained and  no  further  description  was 
possible.  Mays  t?.  U.  S.,  (C.  C.  A.  9th 
Cir.  1910)  179  Fed.  610,  103  C.  C.  A. 
168.  See  also  U.  S.  v.  Raley,  (D.  C. 
Ore.  1909)   173  Fed.  159. 

Mineral  lands. —  One  element  of  the 
crime  of  conspiracy  to  defraud  the  United 
States  by  means  of  false  entries  of  min- 
eral lands  under  the  homestead  laws  is 
that  defendants  knew  said  land  to  be 
valuable  for  its  minerals,  and  this  knowl- 
edge must  have  been  had  at  the  time 
the  conspiracy  was  formed.  An  indict- 
ment for  such  conspiracy  was  fatally  de- 
fective where  it  alleged  that  the  defend- 
ants "then  and  there"  had  such  knowl- 
edge, and  it  was  inkpossible  to  determine 
whether  the  words  "then  and  there*'  re- 
ferred to  the  time  the  conspiracy  was 
formed,  or  the  time  when  a  nonmineral 
affidavit  was  sworn  to,  or  at  the  time  a 
homestead  application  was  filed.  U.  S.  i\ 
Penschel  (S.  D.  Cal.  1902)  116  Fed.  642, 
holding  also  that  an  allegation  that  the 
defendants  "well  Imowing  .  .  .  that 
there  were  .  .  .  within  the  limits 
of  said  lands  valuable  mineral  deposits" 
was  insuflScient  as  an  allegation  of  the 
necessary  fact  tiiat  the  land  contained 
valuable  minerals. 

Desert  lands. —  In  Chaplin  r.  U.  S., 
(C.  C.  A.  9th  Cir.  1912)  193  Fed.  879, 
119  C.  C.  A.  93,  (writ  of  certiorari  denied 
1912)  226  U.  S.  706,  32  S.  Ct.  823,  66  U. 
S.  (L.  ed.)  1266,  affirming  a  conviction  of 
conspiracy  to  defraud  the  United  States 
of  the  use  and  possession  of  the  title  to 
certain  desert  lands  by  procuring  entry- 
nien  to  make  false  declarations  and 
fraudulent  i^davita  concerning  expendi- 
tures, it  waa  contended  that  the  indict- 


ment was  fatally  defective  for  failure  to 
allege  that  the  defendants  ever  caused  any 
fraudulent  entries  to  be  made,  or  ever 
took  any  steps  or  did  any  act  to  that  end. 
The  court  said :  "  But  it  was  not  neces- 
sary to  allege  that  such  entries  were  in 
fact  ever  miule.  The  offense  charged  was 
a  conspiracy  to  defraud  the  United 
States.  The  nature  and  object  of  the 
conspiracy,  and  the  means  whereby  the 
conspirators  intended  to  carry  out  their 
scheme,  were  set  forth.  The  offense  was 
complete  when  the  unlawful  conspiracy 
was  formed  and  the  plans  were  adopted. 
There  remained,  however,  a  locus  peni- 
tentise  untdl  something  more  was  done. 
Instead  of  abandoning  their  conapiracy^ 
the  indictment  alleges  that  the  conspira- 
tors performed  certain  overt  acts.  In  the 
counts  on  which  the  plaintiffs  in  error 
were  found  guilty,  they  were  charged 
with  nmking  certain  false  and  fraudulent 
affidavits  of  expenditures  which  were 
sworn  to  have  been  made  on  desert  land 
entries  within  the  first  year  after  the  date 
thereof,  which  affidavits  were  set  forth 
and  were  alleged  to  have  been  sworn  to 
before  the  receiver  of  the  land  office,  and 
they  contained  the  jurat  and  the  signa- 
ture of  such  officer.  These  overt  acts 
were  within  the  scope  of  the  conspiracy 
as  charged,  and  they  tended  to  accom- 
plish its  object.  In  U.  S.  v.  Britton, 
[1883]  108  U.  S.  199,  2  S.  Ct.  631,  27 
U.  S.  (L.  ed.)  698,  it  was  said:  'The 
offense  charged  in  the  counts  of  this  in- 
dictment is  a  conspiracy.  This  offense 
does  not  consist  of  both  the  conspiracy 
and  the  acts  done  to  effect  the  object  of 
the  conspiracy,  but  of  the  conspiracy 
alone.' " 

In  Chaplin  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1912)  193  Fed.  879,  114  0.  C  A.  93,  the 
cajse  stated  in  the  last  preceding  para- 
graph, it  waa  urged  as  ground  of  de- 
murrer to  the  indictment  that  the  latter 
did  not  allege  an  agreement  to  procure 
any  person  to  do  all  the  things  essential 
to  the  making  of  entries  under  the 
Desert  Land  Law:  that  if  the  conspiracy, 
as  described  had  been  fully  accomplished, 
the  United  States  could  not  have  been 
defrauded,  because  no  colorable  right  to 
possession  of  any  public  land  could  have 
been  initiated,  since  the  indictment  did 
not  charge  that  the  applicants  were  to  be 
induced  to  file  the  majp  and  disclose  the 
source  of  water  supply,  as  required  by 
the  Act  of  1891  or  to  pay  the  25  cents  per 
acre  required  as  a  condition  to  making  an 
entry.  But  the  court  said:  '*  We  do  not 
think  that  the  indictment  is  defective  for 
the  omission  of  these  allegations.  It  is 
distinctly  alleged  therein  that  the  plain- 
tiffs in  error  were  to  procure  a  large  num- 
of  persons  each  to  make,  subscribe,  and 
swear  to  before  the  register  and  receiver 
of  the  land  office  at  Los  Angeles  a  certain 
false,   feigned,  fraudulent,   and   fictitious 
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'declaration  oonceming,  and  entry  of/  a 
certain  tract  of  desert  land,  and  in  the 
clause  charging  guilty  knowledge  it  al- 
leges that  the  accused  well  knew  that  titie 
declarations  were  to  be  made  and  sworn 
to  'for  the  purpose  of  making  and  caus- 
ing to  be  made,  false,  fraudulent,  fictiti- 
ous entries  of  the  respective  tracts  of 
desert  lands  .  .  .  and  for  the  pur- 
pose of  fraudulently  obtaining  title  to 
and  use  and  possession  of  said  respective 
tracts  of  desert  lands.'  The  indictment 
sufficiently  advised  the  defendants  therein 
of  the  charge  which  they  were  called 
upon  to  •  meet  —  a  conspiracy  to  induce 
persons  to  make  fraudulent  entries  of 
land  under  the  Desert  Land  Acta.  To 
make  such  entries,  there  was  necessarily 
implied  the  performance  of  all  the  acts  re- 
quired by  law,  the  filing  of  the  sworn  ap- 
plication, the  presentation  of  the  msm, 
and  the  payment  of  the  specified  install- 
ment of  the  purchase  money.  In  Dealy  v. 
U.  S.,  (1894)  162  U.  S.  539,  14  S.  C?t. 
660,  38  (L.  ed.)  545,  the  indictment 
charged  that  the  conspiracy  was  to  be 
carried  into  effect  'by  means  of  false, 
feigned,  illegal  and  fictitious  entries.' 
The  court  held  that  an  indictment  so 
charging  was  sufficient,  since  the  word 
'  entry '  had,  in  homestead  cases,  a  settled, 
technical  meaning,  and  that  an  entry 
under  the  homestead  law  in  popular  un- 
derstanding means  not  only  the  prelim- 
inary application,  but  the  proceedings  as 
a  whole  to  complete  the  transfer  of  title.** 

Coal  lands. — An  indictment  under  this 
section  for  conspiracy  to  defraud  the 
United  States  charges  an  offense  where  it 
avers  the  purptvp  of  the  conspiracy  to  be 
to  acquire  coal  lands  of  the  United  States 
by  means  of  false,  fictitious,  and  fraudulent 
entries  and  applications,  and  to  induce  and 
hire  others  to  make  like  entries,  at  the 
cost  and  for  the  benefit  of  the  defendants 
to  whom  such  entrymen  were  to  convey 
the  lands  so  entered,  and  where  it  fully 
sets  out  such  means  and  overt  acts  com- 
mitted for  the  purpose  of  effecting  the 
object  of  such  conspiracy.  Arnold  i>. 
Weil,  (E.  D.  Wis.  1907)  157  Fed.  429.  See 
also  Pereles  t?.  Weil,  (E.  D.  Wis.  1907) 
167  Fed.  419. 

An  indictment  averring  that  defendants 
conspired  to  defraud  the  United  States  of 
coal  lands  in  Alaska  by  inducing  persons 
to  locate  and  acquire  title  to  claims 
thereon  under  the  statute,  to  be  later 
transferred  to  a  corporation,  so  as  to  en- 
able it  to  thereby  acquire  a  greater  quan- 
tity of  coal  land  than  allowed  by  law,  and 
that  defendants,  pursuant  to  sudi  conspir- 
acy, aided  such  claimants  in  making  proof 
and  payment  for  their  lands,  was  held  to 
be  insufficient  to  charge  the  crime  of  con- 
spiracy to  defraud  the  United  States  under 
this  section  where  it  did  not  show  that  the 
claimants  were  dummies,  but  averred  that 
they  were  qualified  to  make  the  entries, 


and  did  not  charge  that  they  did  not  folly 
comply  with  the  law  to  entitle  them  to 
make  proof  and  obtain  patents.  U.  6.  v. 
Munday,  ( W.  D.  Wash.  1911)  186  Fed.  375. 

But  an  indictment  charging  a  conspiracy 
by  defendants  to  defraud  the  United 
States  by  obtaining  title  to  upwards  of 
5,000  acres  of  coal  lands  in  Alaska  of  the 
value  of  $2,000,000  by  means  of  thirty- 
nine  false,  fraudulent,  and  fictitious  en- 
tries made  by  as  many  different  personsy 
ostensibly  for  their  own  ben^t,  but  in 
fact  for  the  benefit  of  the  defendants, 
whereby  the  defendants  would  be  enabled 
to  receive  and  enjoy  the  benefit  of  a 
greater  number  of  coal  entries  and  loca- 
tions and  a  greater  quantity  of  coal  lands 
than  was  permissible  under  the  law,  was 
held  to  charge  a  crime.  U.  S.  v.  Dough- 
ten,  (E.  D.  Wash.  1911)   186  Fed.  226. 

Timber  and  Stone  Act —  In  Dwinnell  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1911)  186  Fed. 
754,  108  G.  C.  A.  624,  it  appeared  that  an 
indictment  charged  that  defendants  wil- 
fully, etc.,  conspired  at  a  particular  time 
and  place  within  the  dis&ict  to  suborn 
certain  named  persons  at  a  stated  time, 
before  one  alleged  to  be  the  duly  ap- 
pointed, qualified,  and  acting  register  of 
the  land  office  at  R.,  by  applying  pursu- 
ant to  Timber  and  Stone  Act,  June  3, 
1878,  ch.  151,  20  Stat.  L.  89  (in  Timbbb 
Lands  and  Fobest  Resekvks),  for  eer- 
tain  of  the  public  lands  of  the  United 
States  by  swearing  to  and  filinjg  with  such 
land  officer  a  statement  required  by  the 
Act  and  regulations  of  the  land  depart- 
ment alleging  that  the  applicant  dia  not 
apply  to  purchase  for  speculation  but  in 
good  faith  and  to  appropriate  to  his  own 
exclusive  use  and  benefit,  etc;  whereas  in 
truth  the  statement  was  wilfully  false  and 
intended  to  be  so  by  each  of  them,  in  that 
it  was  intended  that  each  should  have  a 
distinct  agreement  with  the  defendants 
that  the  land  should  be  for  the  defend- 
ants' benefit.  It  was  held  that  the  indict- 
ment was  not  fatally  defective  for  failure 
to  show  that  the  precise  piece  or  pieces 
of  land  to  be  acquired  had  oeen  agrc^  on 
by  the  alleg^  conspirators  at  the  time  the 
conspiracy  was  formed  or  for  failure  to 
allege  the  persons  to  be  suborned  or  the 
particular  time  and  place  of  such  suborna- 
tion, but  that  the  indictment  sufficiently 
stated  the  offense  of  conspiracy  to  de- 
fraud the  United  States  denounced  by  R. 
S.  sec.  6440. 

School  lands. — ^An  indictment  under 
this  section,  charging  a  conspiracy  to  de- 
fraud the  United  States  by  fraudulently 
obtaining  title  to  and  possession  of  certain 
described  lands,  then  public  lands  of  the 
United  States,  is  not  insufficient  because 
it  further  charges  that  the  purpose  of  the 
conspiracy  was  to  be  accomplished 
through  the  state  by  securing  the  selec- 
tion of  the  lands  by  the  state  in  lieu  of 
school  lands  included  in  a  government  for- 
est reservation  and  their  fraudulent  trans- 
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fer  from  the  state  to  defendants,  nor  be- 
cause the  state  ivas  entitled  to  select  such 
lands  under  the  law.  Perrin  v.  U.  S.,  ( C. 
G.  A.  9th  Cir.  1909)  169  Fed.  17,  94  C.  C. 
A.  385. 

Objections  to  indictmenty  how  taken. — 
The  objection  that  an  indictment  for  con- 
spiracy to  defraud  the  United  States  of 
certain  public  lands  does  not  make  it  al- 
together clear  to  what  lands  the  conspir- 
acj  related  cannot  be  taken  by  a  motion 
in  arrest  of  judgment.  Steams  t?.  U.  S., 
(0.  C.  A.  8th  Cir.  1907)  152  Fed.  900,  82 
a  C.  A  48. 

e.  Fraud  on  Steamboat  Inspection  Laws 

An  indictment  for  conspiracy  to  defraud 
the  United  States,  which  charged  that  de^ 
fendants  secretly  inserted  a  piece  of  iron 
weighing  half  a  pound  in  the  centre  of 
each  of  a  large  number  of  cork  blocks 
made  by  them,  intending  that  such  blocks 
should  be  used  in  making  life  preservers 
for  the  equipment  of  steamers  navigating 
the  ocean  and  lakes,  bays,  and  sounds  of 
the  United  States,  was  held  to  sufficiently 
show  that  life  preservers  so  made  would 
not  fulfil  the  law  and  regulations  of  the 
United  (States,  which  require  that  every 
such  life  preserver  shall  be  made  of  good, 
sound  cork  blocks,  and  shall  contain  at 
least  six  pounds  of  good  cork,  which  shall 
have  a  buoyancy  of  at  least  four  pounds 
to  each  pound  of  cork.  U.  S.  t?.  Stone,  (D. 
C.  N.  J.  1906)   135  Fed.  392. 


f.  False  Claim 

For  material  furnished. — ^An  indict- 
ment alleging  that  the  conspiracy  to  de- 
fraud the  United  States  consisted  in  "  cer- 
tifying that  certain  false  and  fraudulent 
accounts  and  vouchers  for  material  fur- 
nished for  use  in  the  construction  of  the 
said  custom  house  and  j^ost  office,  and  for 
labor  performed  on  said  building,  were 
true  and  correct,"  is  too  general  and  in- 
definite. U.  S.  V.  Walsh,  (1878)  6  Dill. 
58,  28  Fed.  Gas.  No.  16,636. 

Description  of  officials  who  might  be 
deceived. —  In  an  indictment  charging  a 
conspiracy  to  defraud  the  United  States 
l^  aiding  in  obtaining  payment  of  a  false 
claim,  it  is  not  necessary  to  aver  what 
particular  official  .might  have  been  de- 
ceived if  the  conspiracy  had  been  carried 
to  a  successful  issue.  U.  S.  v.  Newton, 
(S.  D.  la.  1891)  48  Fed.  218.*  But  in 
r.  S.  p.  Milner,  (N.  D.  Ala.  1888)  36  Fed. 
890,  which  was  a  case  in  which  it  seems 
that  the  conspiracy  chareed  was  predi- 
cated upon  an  attempted  fraud  upon  the 
United  States  by  means  of  the  tender  of 
an  agreement  to  pay  bribes  to  ''certain 
federal  officials,  to  wit,  the  officers  of  court 
of  the  United  States,"  the  court  says  that 
the  description  of  the  officials  is  too  in- 
definite to  identify  either  the  agreement  or 
tender. 


Authority  of  officer  to  whom  false 
claim  was  presented. — Where  an  indict- 
ment alleges  a  conspiracy  to  defraud  the 
United  States  by  presenting  false  survey 
and  field  n^tes  to  the  surveyor-preneral  in 
support  of  a  fraudulent  claim,  there 
should  be  an  averment  that  the  surveyor- 
general  was  authorised  to  allow  and  ap- 
prove the  claim.  U.  S.  <?.  Reichert,  (C.  C. 
Cal.  1887)  32  Fed.  142.  But  an  indict- 
ment, charging  a  conspiracy  to  defraud 
the  government  by  bribing  a  member  of  a 
board  of  surgeons  to  make  a  false  report 
to  the  commissioner  of  pensions,  need  not 
allege  that  the  commissioner  is  authorized 
to  allow  pension  claims,  as  the  courts  will 
take  judicial  notice  that  the  statutes  cre- 
ating his  office  define  his  powers.  U.  S.  17. 
Van  Leuven,  (N.  D.  la.  1894)  62  Fed.  62. 

To  obtain  a  pension. — An  indictment 
charging  a  conspiracy  to  commit  a  crime 
denounced  by  K.  S.  sec.  4746  (in  Pen- 
sions), averring  that  the  defendants  con- 
spired to  fraudulently  obtain  a  pension  in 
tlie  name  of  one  deceased,  and  in  pursu- 
ance of  such  conspiracy  did  cause  to  be 
presented  to  the  commissioner  of  pensions 
a  counterfeit  affidavit,  is  sufficient.  U.  S. 
V.  Adler,  (S.  D.  la.  1892)  49  Fed.  738. 

g.     False  Census  Roll 

In  U.  6.  V.  Blunt,  ( 1875)  7  Chicago  heg. 
N.  258,  24  Fed.  Cas.  No.  14,615,  the  court 
granted  a  motion  in  arrest  of  judgment 
for  want  of  averment  of  an  overt  act  after 
conviction  on  an  indictment  for  conspiracy 
to  make  out  a  false  census  roll,  etc.,  witn 
intent  to  defraud  the  government,  without 
alleging  that  the  defendants  did  make  a 
false  roll,  etc. 

h.  Fraud  in  Public  Contracts 

In  In  re  Runkle,  (S.  D.  N.  Y.  1903)  125 
Fed.  996,  where  it  was  unsuccessfully  con- 
tended that  the  indictment  charged  no 
crime  against  the  defendant  Runkle,  the' 
indictment  alleged,  said  the  court,  "that 
at  certain  times  therein  specified  one 
Machen  was  an  officer  of  the  United 
States,  to  wit,  superintendent  of  free  de- 
livery; that  he  occupied  a  position  of 
trust  in  the  Post  Office  Depaiiment,  and 
that  during  such  period  he  was,  among 
other  things,  charged  with  the  duty  of  let- 
ting contracts  for  postal  supplies  and  ap- 
proving vouchers  n>r  the  payment  there- 
for; that  one  McG>regor  was,  during  the 
period  aforesaid,  an  officer  of  the  United 
States,  to  wit,  a  clerk,  and  assigned  to 
assist  Machen;  that  during  the  period 
aforesaid  Runkle,  the  petitioner,  was  a 
contractor  desirous  of  furnishing  articles 
and  supplies  to  the  department  of  which 
Machen  was  superintendent;  that  it  was 
Machen's  duty  to  procure  such  articles 
through  contracts  let  after  advertisement, 
except  in  emergencies^  and  then  to  pro- 
cure the  same  in  the  open  market,  at  rea- 
sonable prices.  It  further  charges  Ihat 
Machen,  McQregor,  and  Runkle  on  a  day 
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certain,  at  the  District  of  Columbia,  un- 
lawfully conspired  to  defraud  the  United 
States  by  letting  to  said  Runkle  a  con- 
tract without  competition,  at  exorbitant 
prices,  for  articles  for  which  there  was  no 
immediate  necessity,  and  that  in  pursu- 
ance of  such  conspiracy  such  articles  were 
purchased  from  Runkle  thereafter,  and  as 
an  overt  act  in  such  conspiracy  Machen 
approved  the  voucher  for  tne  payment  of 
money  to  said  Runkle  for  articles  pur- 
chased as  aforesaid." 

In   Lorenz   v.   U.    S.,    (1904)    24   App. 
Cas.     (D.    C.)     337,    holding    an    indict- 
ment for,  conspiracy  sufficient,  the  court 
said :  "  The  inciictment  avers  that  Machen, 
as  superintendent  of  the  free-delivery  divi- 
sion   of    the    Postoffice   Department,   was 
charged    with    the    duty    of    ascertaining 
the   cost    of    articles   needed    in    the    ad- 
ministration of  the  business  of  that  divi- 
sion, and,  when  so  ascertained,  with,  in 
food  faith,  advising  the  First  Assistant 
ostmaster-General  to  order  the  purchase 
of,   and   payment   for,   the   same    at   the 
prices.      Therefore,     when,     as     is     also 
charged,  he  advised  and  procured  the  pur- 
chase of  anv  number  of  such  articles  at 
the  price  of  $1.25  each,  knowing,  at  the 
same  time,  that  they  could  be  bought  for 
76  cents,  the  proposition  that  the  United 
States   were   defrauded    is    too   plain   to 
admit  of  argument.    If,  then,  as  charged, 
he  confederated  with  others  in  the  doing 
of  such  an  act,  all  concerned  therein  were 
guilty    of    a   conspiracy    to    defraud   the 
United  States.    The  fact  that  he  may  have 
participated  in  a  division  of  the  proceeds 
of  such   transactions  aggravated  the  of- 
fense, and  supplied  express  evidence  of  his 
corrupt  intent  as  well  as  a  circumstance 
tending  to  show  the  existence  of  the  con- 
spiracy.   As  regards  the  objection  that  the 
indictment  fails  to  charge  the  want  of 
knowledge  of  the  First   Assistant  Post- 
master-General, or  that  he  had  been  de- 
ceived and  fraudulently  imposed  upon  by 
the  acts  and  representations  of  his  subor- 
dinate, Machen,  it  is  enough  to  say  that 
the  conspiracv  charged  was  one  to  defraud 
the  United  States  and  none  other.     The 
First   Assistant   Postmaster-General   was 
not   the  United   States,  but  their   agent 
merely,    as    was    Machen    also,    and    his 
knowl^ge,  if  such  were  the  case,  could 
not  be  imputed  to  them  so  as  to  prevent 
criminality  from  attaching  to  the  latter's 
conduct.    It  was  proved  on  the  trial  that 
the    First   Assistant    Postmaster-General 
had  no  knowledge  of  the  conditions  under 
which  the  purchases  were  made;  but  had 
it  been  shown  that  he  had  full  knowl- 
edge, or  was  even  a  party  to  the  conspir- 
acy,   the    fraud    perpetrated    upon    the 
United  States  would  be  none  the  less." 

An  indictment  which  charged  that  one 
of  the  defendants  was  a  person  acting  for 
and  on  behalf  of  the  United  States  in  an 
official  capacity  as  manager  of  the  oom- 
iiUBsary   department   of    the   subsistence  .' 


Department  of  the  Isthmian  Canal  Gam- 
mission  and  that  the  other  two  defend- 
ants were  engaged  in  buying  and  selling 
supplies,  tobacco,  and  merchandise  in 
Colon,  Panama;  that  it  was  planned  and 
agreed  that  Burke  should  purchase  laxge 

?uantities  of  tobacco  from  Salas,  for  which 
avor  he  was  to  receive,  for  his  own  bene- 
fit, from  the  other  two  defendants,  lar^ 
sums   of   money,   was   held   sufficient    in 
United  States  v.  Burke,  (S.  D.  N.  Y.  1915) 
221  Fed.  1014,  wherein  the  court,  distin- 
guishing the  case  of  U.  S.  v,  Dietrich, 
(C.   C.   Neb.    1904)    126   Fed.   664,   upon 
which  the  defendant  relied  as  re<}uiring  a 
dismissal  of  the   indictment,  said :     "  In 
that  case  it  was  held  that  an  indictment 
.would  not  lie  for  conspiracy,  under  section 
5440,  against  the  briber  and  the  bribed, 
alone;     but    it    is    pointed    out    in    the 
opinion :    '  The  charge  is  not  that  two  or 
more  persons  agreed  among  themselves  to 
corruptly   obtain    the    aid    of     ...     a 
member  of  Congress.'    It  would  therefore 
appear  that,  even  if  that  authority  is  to 
be    considered    as    applicable   to    a    case 
where  the  indictment  cliarges  a  conspiracy 
to  defraud  the  United  States,  and  not  the 
substantive  offense  of  bribery,   it   recog- 
nizes that  an  agreement  by  two  persons  to 
bribe  an  officer  would  be  the  subject  of  an 
indictment  for  conspiracy,  even  though  a 
single  individual,  agreeing  with  the  bribed 
official  would  not  be  subject  to  such  in- 
dictment.    Section    5440    provides    that: 
*  If  two  or  more  persons  conspire     .     .     . 
to  defraud  the  United  States  *n  any  man- 
ner or  for  any  purpose,     .     .     .     each  of 
the  parties  to  such  conspiracy  shall  be 
fined.     .    .     .'     The  italics  in  the  fore- 
going quotation  are  those  of  the  court. 
They,    alone,   warrant    a   distinction    be- 
tween the  present  case  and  a  case  such  as 
the  Dietrich  Case,  which  was  one  charging 
a  conspiracy  to  commit  a  crime,  and  not 
one  to  defraud  the  United  States,  although 
it  be  granted  that  such  crime  would  nec- 
essarily   involve    the    defrauding   of    the 
United  States.    It  is  well  recognized  that, 
in   a  crime  such  as   bribery,  where   the 
participation  of  at  least  two  persons  is 
necessary  and  concert  of  action  is  essential 
to  the  off^ise,  an  indictment  will  not  lie 
charging  a  conspiracy  to  commit  such  of- 
fense,  where   the   indictment   shows    the 
completed  offense;    but  the  reason  given 
for  this  rule  does  not  warrant  its  exten- 
sion to  an  offense  such  as  that  charged  in 
the  present  ca^e,  a  charge  of  conspiracy 
to    aefraud    the    United    States,    as    the 
United  States  can  be  defrauded,  speaking 
generally,  without  concert  of  action.  That 
the  case  of  United  States  v.  Dietrich  is 
to  be  distinguished  from  the  present  case 
is  shown  by  Chad  wick  i?.  U.  S.,  (C  C.  A- 
6th  Cir.  1905)   141  Fed.  225,  72  C.  C.  A. 
343,   and  by  Crawford  t\   J.  S.,   (190^) 
212  U.  S.   183,  29  8.  Ct.  260,  53  L.  ed. 
.465,  15  Ann.  Cas.  392.    The  latter  case, 
J  while  reversed  upon  other  groundti  luft- 
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tained  the  lower  courts  in  overruling  a  de- 
murrer to  an  indictment  charging  con- 
spiracy to  defraud  the  United  States,  by 
giving  the  oflScer,  under  whose  inspection 
a  contract  of  the  government  was  to  be 
performed,  a  secret  interest  in  the  profits 
accruing  under  it;  the  conspiracy  being 
charged  to  be  between  such  officer  of  the 
United  States  and  the  agents  of  the  con- 
tracting company/' 

i.  Influencing  Official  .Conduct 

An  indictment  for  conspiracy  to  defraud 
the  United  States,  which  charges  a  oor- 
rufit  agreement  by  which  an  officer  of  the 
United  States  is,  in  substance,  to  have  a 
secret  interest  in  a  public  contract  as  to 
the  fulfilling  of  which  by  the  contractor 
that  officer  is  to  be  the  judge,  is  sufficient 
without  averring  that  the  interest  was 
given  him  or  the  money  paid  to  him  to 
influence  his  official  conduct  upon  the  very 
contract  in  question,  or  allegmg  which  of 
the  various  ways  of  defrauding  the  gov- 
ernment was  in  the  minds  of  the  conspira- 
tors, or  that  they  all  were.  Crawford  i?. 
U.  S.,  (190»)  212  U.  6.  183,  29  S.  Ct.  260, 
53  U.  S.  (L.  ed.)  465>  15  Ann.  Cas. 
392. 

An  indictment  under  this  section  for 
conspiracy  to  defraud  the  United  States, 
which  avers  that  defendant  and  an  officer 
of  the  United  States  "unlawfully  did 
conspire,  combine,  confederate,  and  agree 
together  .  .  .  knowinglv  to  defraud 
the  said  United  States  in  tne  manner  fol- 
lowing, that  is  to  say,"  followed  by  an 
averment  that  defenaant  promised  and 
agreed  with  said  officer  to  pay  him  a  com- 
mission on  the  price  of  each  and  every 
one  of  certain  articles  which  should  be 
purchased  by  the  United  States  by  pro- 
curement of  such  officer,  fairly  imports  an 
assent  or  agreement  on  the  part  of  the 
officer,  and  is  sufficient  in  sucn  respect  to 
charge  conspiracy,  although  the  officer's 
assent  is  not  directly  averred.  U.  S.  v. 
Green,  (K.  D.  N.  Y.  1905)   136  Fed.  618. 


j.  Corruptly  Administering  Act  of 
Congress 

An  Indictment  for  conspiracy,  alleging 
that  defendants  conspired  to  procure  the 
maladministration  of  an  Act  of  Congress 
appropriating  money  for  the  survey  of 
public  lands  in  a  specified  order,  by  pro- 
curing the  use  of  such  funds  for  the 
survey  of  lands  which  were  non-agricul- 
tural and  the  subject  of  fictitious  entries, 
sufficiently  charged  the  conspirators'  cor- 
rupt purpose,  and  was  therefore  not  ob- 
jectionable for  failure  to  allege  that  de- 
fendants had  guilty  knowledge  of  the 
falsity  of  the  entries.  U.  S.  v,  Moore,  ( C. 
C.  Ore.  1909)   173  Fed.  122. 

An  indictment  charging  that  defendants 
did  conspire,   combine,   confederate,   and 


agree  together  to  defraud  the  United 
States,  by  corruptly  and  for  their  own 
gains  administering  and  procuring  the  ad- 
ministration of  an  Act  of  Congress,  appro- 
priating money  to  survey  public  lands,  in 
a  manner  contrary  to  the  true  intent  and 
purpose  thereof,  and  wasteful  of*  the 
money  so  appropriated  and  apportioned, 
prejudicial  to  the  welfare  and  interest  of 
the  United  States  and  the  public  service 
thereof,  did  not  charge  a  conspiracy  to  de- 
fraud the  government  of  its  money  or 
property,  but  charged  a  conspiracy  to  de- 
fraud the  United  States  by  corruptly 
administering  an  Act  of  Congress.  U.  S. 
V.  Moore,  (C.  C.  Ore.  1909)  173  Fed.  122. 

IX.   BVIDBNGE 

1.  Burden  of  Proof  and  Pre9umption8 

.  Where  an  indictment  for  conspiracy 
wilfully  to  misapplv  the  funds  of  a  na- 
tional bank  charged  that  the  conspiracy 
had  been  formed  between  certain  officers 
of  the  bank  and  defendant  K.,  to  wilfully 
misapply  the  funds  of  the  bank  to  the 
use  of  a  hosiery  company,  and  that  such 
conspiracy  was  acc(»nplished  by  an  act  of 
defendant  K.  in  drawing  and  accepting  a 
draft  in  behalf  of  the  hosiery  company, 
and  in  depositing  the  draft  in  the  bank, 
and  obtaining  credit  therefor  in  the 
hosiery  comxmny's  account,  to  effect  the 
-object  of  the  conspiracy,  it  was  held  that 
the  burden  was  on  the  government  to 
prove  that  the  conspiracy  as  alleged  was 
entered  into,  that  defendant  K.  was  a 
party  to  it,  and  that  the  acts  referred  to 
were  done  by  him  to  effect  the  object  of 
the  conspiracy  in  order  to  sustain  a  con- 
viction. Prettyman  i?.  U.  S.,  (C.  C.  A. 
6th  Cir.  1910)  180  Fed.  30,  103  C.  C.  A. 
384. 

Upon  an  indictment  chargii^  a  con- 
spiracy in  making  a  false  claim  upon  the 
government  there  is  no  arbitrary  pre- 
sumption that  one  of  the  accused  had  ac- 
quired the  knowledge  which  a  proper  ex- 
amination of  books  in  his  care  would  have 
required  him  to  gain.  The  jury  should 
consider  the  degree  of  access,  the  magni- 
tude of  the  claim,  and  the  duty  he  owed 
to  his  trust  and  to  the  government.  U.  S. 
V.  Noblom,  (1878)  27  Fed.  Cas.  No. 
15,896. 

2.  Admisaihiliiy  and  Competency  in 

(leneral 
See  article  Conspiracy ,  5  R.  C.  L.  1087 

ei  8eq, 

Upon  the  trial  of  a  charge  of  conspir- 
acy, where  the  prosecution  depends  upon 
inferences  to  be  drawn  from  facts  to  prove 
the  conspiracy,  great  latitude  of  proof 
must  be  allowed,  and  the  jury  should 
have  before  them,  and  are  entitled  to  con- 
sider, every  fact  which  has  a  bearing  upon 
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and  a  tendency  to  prove  tlie  ultimate 
fact  in  issue.  U.  S.  v.  Greene,  (S.  D.  Ga. 
1906)  146  Fed.  803,  affirmed  (C.  C.  A. 
6th  Cir.  1907)  154  Fed.  401,  86  C.  C.  A. 
261. 

The  same  rules  of  law  and  evidence 
govern  the  trial  and  decision  of  the  issue 
whether  or  not  a  defendant  jointly  with 
others  consented  or  agreed  to  the  exist- 
ence of  a  former  conspiracy  within  the 
three  years,  and  the  subsequent  execution 
of  it,  which  control  the  issue  whether  or 
not  the  conspiracy  was  originally  formed, 
where  that  is  the  crucial  issue.  Ware  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1907)  154  Fed. 
677,  84  C.  C.  A.  503,  12  Ann.  Caa.  233,  12 
L.  R.  A.  (N.  S.)  1053. 

On  the  trial  of  an  indictment  charging 
a  conspiracy  to  obstruct  the  passage  of 
the  mails,  telegrams  showing  lipon  their 
face  more  or  less  direct  reference  to  the 
stopping  of  the  mail  trains  may  be  intro- 
duced in  evidence,  if  they  were  identified 
and  brought  home  to  the  defendants. 
Clune  r.  U.  S.,  (1895)  159  U.  S.  590,  16 
S.  Ot.  125,  40  U.  S.  (L.  ed.)  2(». 

It  is  not  necessary  that  there  should 
have  been  received  any  pecuniary  or  other 
advantage,  but  if  it  should  appear  from 
the  evidence  that  any  was  or  might  be  ex- 
pected, the  circumstance  should  be  con- 
sidered by  Jthe  jury  as  supplying  some 
evidence  of  motive.  U.  S.  t?.  >«ewton, 
(S.  D.  la.  1892)  52  Fed.  275;  U.  S.  r. 
Allen,  (1868)  7  Int.  Rev.  Rec.  163,  24  Fed. 
Cas.  No.  14,432. 

On  an  application  to  remove  persons  to 
another  federal  district  where  they  were 
charged  with  conspiring  to  defraud  the 
United  States  of  public  lands,  certified 
copies  of  general  land  office  records  show- 
ing that  all  the  entries  of  public  landa 
mentioned  in  the  indictment  were  per- 
fected and  issued  therefor  prior  to  all  the 
alleged  overt  acta-  under  the  alleged  con- 
spiracy, and  more  than  three  years  before 
the  indictment  was  filed,  were  admissible 
on  the  question  of  probable  cause  for  the 
charge.  U.  S.  r.  Black,  (C.  C.  A.  7th  Cir. 
1908)    160  Fed.  431,  87  C.  C.  A.  383. 

In  a  trial  for  conspiring  to  use  the 
mails  in  carrying  out  a  scheme  to  de- 
fraud, the  cashbook,  checks,  and  entries 
of  cash  in  defendant's  deposit  book  in  & 
trust  company,  made  during  the  continu- 
ance of  the  scheme,  were  held  to  be  prop- 
erly admitted  to  show  the  conspiracy. 
U.  S.  r.  Marrin,  (E.  D.  Pa.  1908)  159  Fed. 
767,  affirmed  (C.  C.  A.  3d  Cir.  1909)  167 
Fed.  951,  93  C.  C  A.  351.  So  all  mail 
connected  with  the  scheme,  shown  to 
have  passed  through  tlie  po«t  office  to  any 
person,  whether  named  in  the  indictment 
or  not,  was  held  to  be  evidence  upon  the 
question  of  the  existence  of  the  scheme. 
U.  S.  v.  Marrin,  supra. 

On  the  prosecution  of  defendant  for 
conspiring  to  defraud  the  United  States 
of  public  lands  by  fraudulently  acquiring 


state  lands  of  little  or  no  value,  procur- 
ing their  inclusion  in  a  national  forest 
reservation,  and  obtaining  in  lieu  lands  of 
greater  value  from  the  government  in  ex- 
change therefor,  evidence  of  such  fraudu- 
lent acquiring  of  state  lands  within  the 
boundaries  of  the  reservation  subsequently 
established,  more  than  three  years  before 
the  finding  of  the  indictment,  and  the  sale 
of  which  by  the  state  had  afterward  been 
validated  by  an  act  of  the  legislature,  was 
held  to  be  admissible  as  tending  to  prove 
the  intent  and  design  of  the  conspiracy. 
Jones  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1910) 
179  Fed.  584,  103  C.  C.  A.  142. 

In  a  prosecution  for  conspiracy  to  de- 
fraud the  United  States  by  suborning  cer- 
tain named  persons  to  commit  perjury  in 
making  entries  under  Timber  and  Stone 
Act  June  3,  1878,  ch.  161,  20  Stat.  L.  89 
(in  TiMBEB  Lands  and  Fobest  Re- 
serves ) ,  it  wa»  held  that  evidence  of  acts 
of  the  alleged  perjurers  committed  long 
after  they  had  sworn  to  and  filed  their 
statements,  and  that  subsequent  to  such 
filing  they  had  agreed  with  defendant  D. 
for  a  money  consideration  to  file  a  re- 
linquishment of  their  application  at  such 
a  time  as  he  could  manage  to  take  it  up 
with  scrip,  together  with  a  relinquishment 
so  filed,  was  inadmissible  to  show  motive. 
Dwinnell  t?.  U.  S.,  (C.  C.  A.  9th  Cir. 
1911)    180  Fed.  754,  108  C.  C.  A,  624. 

Facts  which  show  IJiat  one  of  several 
alleged  conspirators  had  conceived  a 
fraudulent  intent  before  he  entered  into 
the  conspiracy  do  not  constitute  compe- 
tent evidence  that  his  alleged  co-conspira- 
tors, who  had  no  knowledge  of  those 
facts,  had  such  an  intent  before  or  at  the 
time  the  conspiracy  was  formed.  Miller 
r.  U.  S.,  (C.  C.  A.  8th  CSr.  1904)  133  Fed. 
337,  66  C.  C.  A.  399. 

Previous  intimacy  beirween  persons 
charged  with  conspiracy  is  competent  and 
important  proof,  and  proof  of  close  in- 
timacy is  especially  important  if  the 
duties  of  the  parties  respectively  were  in- 
tended to  be  in  opposition,  and  should  the 
occasion  arise  might  forbid  such  intimacy, 
as  where  the  conspiracy  charged  was  to 
defraud  the  government  in  respect  to  con- 
tracts for  public  work,  and  the  alleged 
conspirators  were  respectively  contractors 
for  such  work  and  the  government  en- 
ginee**  officer  in  charge  of  me  same.  U.  S. 
V.  Greene,  (S.  D.  Ga.  1906)  146  Fed.  803, 
affirmed  (C.  C.  A.  5th  Cir.  1907)  154  Fed. 
401,  85  C.  C.  A.  251. 

Testimony  tending  to  show  such  a  rela- 
tion or  understanding  between  alleged  con- 
spirators as  would  be  indicative  of  a  pur- 
pose of  defrauding  the  government  by 
means  of  contracts  for  public  works  to 
be  given  out  and  carried  on  under  charge 
of  the  accused  would  be  admissible,  even 
though  it  related  to  matters  antedating 
the  time  of  the  particular  conspiracy 
charged.     (1899)   22  Op.  Atty.-Gen.  586, 
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On  the  trial  of  defenduntn  charged 
with  conspiracy  to  defmud  the  United 
States  of  certain  lands,  a  special  agent 
for  the  land  department  testified  that 
he  afiked  one  of  the  defendants  for  a  state- 
ment in  respect  to  the  transaction,  and 
in  reply  received  a  letter  from  him  stat- 
ing: "I  send  herewith  the  statement  of 
Mr.  Williams,  covering,  as  I  believe,  all 
the  points  you  suggested,"  and  inclosing 
an  affidavit  of  said  Williams  to  which 
were  attached  copies  of  contracts  of  dif- 
ferent dates  between  the  defendants  re- 
lating to  the  acquisition  of  the  lands  in 
question.  It  was  held  that  it  was  error 
to  permit  the  prosecution  to  detach  the 
eopy  of  one  of  the  contracts  from  the  affi- 
davit and  to  introduce  the  same,  together 
with  the  letter  in  evidence,  as  a  declara- 
tion or  admission  of  defendant,  and  at  the 
aame  time  to  exclude  the  affidavit  and 
copies  of  the  other  contracts  which  formed 
an  integral  part  of  the  statement.  Per- 
rin  p.  U.  S.,  (C.  C.A.  9th  Cir.  1909)  169 
Fed.  17,  94  C  C.  A.  385. 

Where  an  indictment  for  conspiracy  to 
defraud  the  United  States  of  government 
land  by  fraudulent  homestead  entries 
charged  defendants  with  conspiracy  to  de- 
fraud the  government  of  lands  embraced 
in  certain  homestead  claims  filed  by  cer- 
tain named  persons,  it  was  held  that  the 
government  was  properly  permitted,  for 
the  purpose  of  proving  defendants'  intent 
and  guilty  knowledge,  to  sho>w  that  vari- 
ous other  persons  had  also  filed  on  and 
made  final  proof  on  various  other  tracts 
of  land  under  the  homestead  laws,  in  pur- 
suance of  an  agreement  with  the  defend- 
ants and  for  their  benefit.  Jones  i\  U. 
S.,  (C.  C.  A.  9th  Cir.  1908)  162  Fed.  417, 
89  C.  C.  A.  303.  See  also  Olson  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1904)  133  Fed.  849,  67 
C.  C.  A.  21. 

On  the  trial  of  an  indictment  charging 
conspiracy  to  rob  the  post  office  at  Latta, 
evidence  to  show  a  general  conspiracy  to 
rob  everything  that  was  "robbable,"  was 
incompetent  and  should  have  been  ex- 
cluded. Rabens  t\  U.  S.,  (C.  C.  A.  4th 
Cir.  1906)  146  Fed.  987,  77  C.  C.  A.  224, 
where,  reversing  a  conviction,  the  court 
said:  **The  government  having  relied 
upon  a  count  charging  a  conspiracy  which 
is  restricted  to  one  transaction,  it  was 
incumbent  that  it  should  satisfy  the  jury 
beyond  a  reasonable  doubt  that  the  plain- 
tiff in  error  entered  into  a  conspiracy 
with  intent  to  rob  the  post  office  at  Latta, 
as  alleged.  The  ease  of  Com.  t>.  Harley, 
118441  7  Mete.  (Mass.)  506,  is  on  all 
fours  with  the  case  at  bar.  In  that  case 
it  was  held  that  the  averment  in  an  in- 
dictment for  conspiracy  charging  defend- 
ants with  a  conspiracy  tu  defraud  A.  was 
not  supported  by  proof  that  they  con- 
spired to  defraud  the  public  generally  or 
individuals  whom  they  might  meet  and 
be  able  to  defraud." 

7  F.  8.  A,— «0 


In  a  prosecution  for  conspiracv  to  de- 
fraud the  United  States  of  public  lands  by 
fraudulently  acquiring  state  lands,  and 
having  them  included  within  a  national 
forest  reservation,  thus  acquiring  the 
right  to  select  in  exchange  public  lands  of 
the  United  States  of  greater  value,  where 
one  of  the  defendants  was  at  the  time  of 
the  transactions  commissioner  of  the  gen- 
eral land  office,  evidence  that  the  reserva- 
tion was  established  on  his  recommenda- 
tion, that  news  of  the  fact  was  given  out 
in  advance  of  the  official  announcement^ 
and  that  his  resignation  was  afterward 
requested  by  his  superiors  because  of  his 
conduct  in  relation  to  forest  reservations, 
was  held  to  be  competent  on  the  trial  of  a 
codefendant.  Jones  f.  U.  S.,  ( C.  C.  A.  9th 
Cir.  1910)  179  Fed.  684,  103  C.  C.  A.  142. 


3.  Knotcledge,  Motive,  or  Intent 
a.  In  General 

Where  a  defendant  charged  with  con- 
spiracy to  ship  misbranded  bags  of  coffee 
denied  all  knowledge  of  the  misbranding 
and  asserted  that  it  was  '^  put  over  him  " 
by  faithless  servants  in  his  office,  acting 
secretly  with  brokers,  evidence  was  admis- 
sible on  behalf  of  the  government  of  other 
orders  that  had  passed  through  his  office 
for  the  misbrandijig  of  coffee,  as  a  circum- 
stance to  be  considered  by  the  jury  in  de- 
termining whether  he  had  knowledge  of 
such  nefarious  features  in  the  sale  of  cof- 
fee. Mitchell  V.  U.  8.,  (C.  C.  A.  2d  Cir. 
1916)  229  Fed.  357,  143  C.  C.  A.  477. 

Evidence  as  to  how  the  entrymen  of 
timber  and  stone  lands  understood  their 
arrangement  with  one  of  the  defendants 
charged  with  a  conspiracy  to  suborn  per- 
jury, and  of  their  purpose  in  applying  for 
the  land,  was  held  to  he  admissible  where 
no  formal  contracts  were  executed  be- 
tween the  alleged  conspirators  and  the 
proposed  entrymen,  the  alleged  under- 
standings being  of  an  ambiguous  nature, 
and  proof  of  the  conspiracy  depending 
upon  a  variety  of  circumstances  tending 
to  show  motive  or  intent.  Williamson  i;. 
U.  S.,  (1908)  297  U.  S.  426,  ^  S.  Ct.  16d, 
62  U.  S.  (L.  ed.)  278. 

Where,  in  a  prosecution  against  officers 
of  a  national  bank  and  alleged  aiders  and 
abettors  for  misapplying  the  bank's  funds, 
it  was  claimed  that  such  application  was 
madepartly  through  overdrafts  by  defend- 
ant &.  for  the  benefit  of  a  hosiery  com- 
pany and  that  defendant  K.  had  con- 
spired with  certain  of  the  officers  of  the 
bank  to  defraud  it  of  its  funds,  evidence 
that  many  other  customers  of  the  bank 
had  made  overdrafts  on  it,  the  details  of 
which  were  exhibited  on  certain  pages  of 
the  bank's  individual  ledffer  offered  in  evi- 
dence, was  held  to  be  a£ni8sible  as  bear- 
ing on  defendant's  criminal  intent.  Pret- 
tyman  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1910) 
180  Fed.  30,  103  0.  C.  A.  384. 
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On  the  trial  of  an  indictment  for  con- 
spiracy to  violate  sec.  215,  infra,  this 
title,  partly  by  means  of  suits  and 
threatened  suits  for  alleged  disgraceful 
acts,  evidence  was  admissible  for  the  pros- 
ecution that  the  defendant  had,  at  about 
the  same  time,  instituted  other  suits  of  a 
like  character  and  for  a  like  purpose,  from 
which  the  jury  might  infer  the  intent  with 
which  the  suits  involved  in  the  prosecu- 
tion were  being  brought  or  threatened. 
McKelvey  r.  U.  S.,  (C.  C.  A.  9th  Cir.  1917) 
241  Fed.  801,  164  C.  C.  A.  603. 

A  defendant  charged  with  conspiracy 
to  defraud  may  properly  testifv  to  the  ab- 
sence of  fraudulent  intent  and  motive  on 
his  part.  Sparks  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1917)  241  Fed.  777,  154  C.  C.  A.  479. 


b.  Other  OfTenses 

On  the  trial  of  a  defendant  for  conspir- 
acy to  defraud  the  United  States  of  public 
lands,  evidence  that  •  he  had  previously 
been  engaged  in  the  illegal  acquisition  of 
public  lands  elsewhere  by  a  different 
method  was  admissible  as  bearing  upon 
the  questions  of  intent,  purpose,  and  de- 
sign. Williamson  i*.  U.  S.,  (1908)  207 
U.  6.  426,  28  S.  Ct.  163,  52  U.  S.  (L.  ed.) 
278;  Jones  r.  U.  S.,  (C.  C.  A.  9th  Cir. 
1910)    179   Fed.   584,    103  C.   C.   A.    142. 

On  a  prosecution  for  conspiracy  to  vio- 
late sec.  213,  infra,  this  title,  and  defraud 
by  fake  betting  on  pretended  horse  races, 
evidence  of  other  fraudulent  acts  by  de- 
fendants at  or  about  the  same  time,  ter- 
minating in  fake  horse-race  betting,  were 
admissible  as  bearing  upon  defendants' 
motives  or  intent,  though  such  other  acts 
were  offenses  in  themselves,  and  were  not 
precisely  identical  in  character  with  those 
involved  in  the  case  on  trial,  except  as 
they  were  means  to  the  same  end.  Shea  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1»16)  236  Fed. 
97,  149  0.  C.  A.  307. 

On  a  prosecution  for  conspiracy  to  de- 
fraud by  using  the  United  States  mails 
in  violation  of  sec.  213,  infra,  this  title, 
it  was  held  that  evidence  of  an  alleged 
fraudulent  mining-stock  scheme  had  no 
direct  tendency  to  prove  a  scheme  to  de- 
fraud through  fictitious  horse-race  bets, 
the  latter  being  the  offense  changed  in  the 
indictment,  and  that  the  admission  of 
such  evidence  was  prejudicial  error.  Shea 
r.  U.  S.,  (€.  C.  A.  6th  Cir.  1916)  236 
Fed.  97,  149  C.  C.  A.  307. 

In  Huff  r.  U.  S.,  (C.  C.  A.  5th  Cir. 
1916)  22«  Fed.  892,  143  C.  C.  A.  200,  de- 
fendants were  indicted  for  conspiracy  to 
forcibly  arrest  one  John  Westmoreland  for 
the  purpose  and  with  intent  to  hold 
him  in  a  condition  of  peonage  and  to  com- 
pel him  to  work  for  one  of  them  to  pay  a 
debt.  The  government  offered  evidence 
tending  strongly  to  prove  concerted  action 
of  the  defendants  in  arresting,  whipping, 
and  returning  John  Westmoreland  to  the 


employer   whose  employment  he  had   de- 
serted.   On  the  trial  the  plaintiffs  in  error 
put  in  evidence  attacking  the  character 
and  reputation  of  the  prosecuting  witness 
John   Westmoreland,  evidence  tending  to 
prove  an  alibi  for  some  of  the  accused  on 
trial  and  the  good  character  and  stand- 
ing of  all  the  defendants  as  a  defense  to 
the  indictment.     Affirming  a  judgment  of 
conviction,  the  court  said:    '*  It  was  there- 
fore not  error  on  the  part  of  the   trial 
judge  to  admit  in  rebuttal  the  evidence  of 
Maggie  Miller  and  others  to  prove  that 
about  the  same  time  laid  for  tne  conspir- 
acy  the  defendants  were  acting  in   con- 
federacy and  concert  in  kindr^  actions 
and  enterprises  of  a  like  nature  as  that 
charged  in  the  indictment  to  wit,  the  ar- 
resting without   warrant,   the   whipping, 
and  forcibly  returning  other  laborers   to 
the    custody    and    service    of    employers 
whom  they  had  deserted,  for  the  purpose 
of  showing  the  accord  and  combination  of 
the  alleged  conspirators  and  their  intent 
in   confederating  and  combining   and    in 
committing  the  acts  charged  in  the  indict- 
ment.   That  such  evidence  tended  to  prove 
other  offenses  than  that  charged  in  the  in- 
dictment, and  also  had  a  bearing  upon  the 
defense  of  good  character  invoked  by  the 
defendants  and  was  otherwise  prejudicial, 
did  not  affect  its  admissibility.    See  Wood 
tx  U.  S.,  [1842]  16  Pet.  342,  10  U.  S.   (L. 
ed.)    987;    Olson  v.  U.  S.,  [C  C.  A.  8th 
Cir.  1904]   133  Fed.  849,  67  C.  a  A.  21 ; 
Van  Gesner  v,  U.  S.,  [C.  C.  A.  9th  Cir. 
1907]    153   Fed.    [46],  47     [82   C.   C.   A. 
180] ;   Thomas  f.  U.  S.,  {(X  C.  A.  8th  Cir. 
1907]    156  Fed.  897,  84  C.  C  A.  477,  17 
L.  R.  A.  (N.  S.)  720;   Sapir  r.  U.  S.,  [C. 
C.  A.  2d  Cir.  1909]   174  Fed.  219    [98  C. 
C.  A.  227] ;    Luederes  v.  U.  S.,  [C.  C.  A. 
9th  Cir.  1914]  210  Fed,  419,  127  C  C.  A. 
151;    Stern   f.  U.   S.,    [C.   0.  A.  2d  Cir. 
1915]    223   Fed.   762,   139  C.  C.   A.  292; 
Farmer  v.  U.  S.,  [C.  C.  A.  2d  Cir.  1915] 
223  Fed.  903-911,  139  C.  C.  A.  341." 

On  the  trial  of  an  indictment  for  con- 
spiracy to  defraud  the  United  States  in  the 
purchase  of  certain  public  lands  imder  the 
Timber  and  Stone  Act  of  June  3,  1878,  ch. 
151  in  Public  Lands,  by  the  procuring 
of  the  lands  through  alleged  "  dummy  ** 
entrymen,  the  defendants'  good  faith  in 
respect  of  two  specified  entries  was  the 
crucial  question,  and  it  was  held  that  evi- 
dence for  the  government  to  show  numer- 
ous other  entries  was  admissible.  Worden 
V.  U.  S.,  (C.  C.  A.  6th  Cir.  1913)  204  Fea. 
1,  122  C.  C.  A.  315,  where  the  court  said: 

"  It  was  the  government's  theory  that 
these  two  entries  and  the  purchase  there- 
under were  part  of  a  broader  underlying 
conspiracy  to  procure  public  lands  in 
fraud  of  the  provisions  of  the  Timber  and 
Stone  Act,  and  we  think  the  testimony 
substantially  tended  to  sustain  that  con- 
tention. The  rule  in  such  cases  is  that 
proof  of  other  acts  of  a  similar  character 
at  or  about  the  same  time,  and  with  like 
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alleged  fraudulent  purposes,  may  be  shown 
as  bearing  upon  the  defendants'  good-faith 
conduct  with  respect  to  the  particular  of- 
fense charged,  provided  the  ultimate  effect 
of  such  evidence  as  to  other  transactions 
is  closely  limited  to  the  question  of  in- 
tent or  good  faith  with  respect  to  the  par- 
ticular offense  for  which  the  defendants 
are  on  trial." 

"  Whatever  may  be  the  view  of  the 
courts  as  to  the  occasion  when  and  the 
extent  to  which  testimony  as  to  similar 
transactions  are  admissible  .  .  .  the 
transaction  must  always  be  similar  or  sub- 
stantially so."  Erber  r.  U.  S.,  (C.  C.  A. 
2d  Cir.  1916)  234  Fed.  221,  148  C.  C.  A. 
123. 

4.  Circumstantial  Evidence 

See  article  Conspiracy,  5  K.  C.  L.  1088 
et  seq. 

Conspiracy  to  defraud  the  United 
States  under  this  section  is  not  necessarily 
established  by  direct  evidence.  Circum- 
stantial evidence  may  suffice.  A  formal 
i^eement  need  not  be  proved.  It  is  suffi- 
cient to  show  that  the  parties  were  acting 
together  understand ingly  to  accomplish 
the  same  unlawful  purpose,  even  though 
individual  conspirators  may  do  acts  in 
furtherance  of  the  conmion  unlawful  de- 
sign,  apart  from  and  unknown  to  others. 
Marrash  v,  U.  S.,  (C.  C.  A.  2d  Cir.  1909) 
168  Fed.  225,  93  C.  C.  A.  611.  See  also 
U.  6.  c.  Breese,  (W.  D.  N.  C.  1909)  173 
Fed,  402. 

There  need  oe  no  proof  of  an  express 
agreement;  it  woum  be  enough  if  the 
facts  and  circumstances  indicate,  with  the 
requisite  certainty,  the  existence  of  a  pre- 
concerted plan.  Keilley  v.  U.  S.,  (C.  O. 
A.  6th  Cir.  1901)  106  Fed.  896,  46  C.  C. 
A.  25;  U.  S.  a  Cassidv,  (N.  D.  Cal.  1895) 
67  Fed.  698;  U.  S.  r.  Barrett,  (C.  C.  S.  C. 
1894)  65  Fed.  62;  U.  S.  i;.  VV'ilson,  (D.  C. 
Ore.  1894)  60  Fed.  890;  U.  S.  r.  Newton, 
(S.  D.  la.  1892)  52  Fed.  275;  U.  S.  i\ 
«acia,  (D.  C.  N.  J.  1880)  2  Fed.  754;  U. 
S.  p.  Xunnemacher,  (1876)  7  Biss.  Ill, 
27  Fed.  Cas.  No.  15,902;  U.  S.  v.  Rinds- 
kopf,  (1874)  6  Biss.  259,  27  Fed.  Cas.  No. 
16,165;  U.  S.  V.  Smith,  (1869)  2  Bond 
323,  27  Fed.  Cas.  No.  16,322;  U.  S.  r. 
Hamilton,  (1876)  1  Cine.  L.  Bui.  27,  26 
Fed.  Cas.  No.  15,288;  U.  S.  i\  Allen, 
(1868)  7  Int.  Rev.  Rec.  163,  24  Fed.  Cas. 
Xo.  14,432:  The  Mussel  Slough  Case,  (C. 
C.  Cal.  1881 )  5  Fed.  680. 

''As  in  most  prosecutions  for  conspiracy, 
the  testimony  was  largely  circumstan- 
tial," said  the  court  in  Rabinowitz  r.  U. 
8.,  (C.  C.  A.  2d  C^r.  1915)  222  Fed.  846, 
138  C.  C.  A.  272. 

"'It  must  be  borne  in  mind  that  com- 
binations and  conspiracies  are  seldom  to 
be  proved  by  formal  agreements.  All  the 
facts  and  circumstances  must  be  con- 
sidered and  the  acts  of  the  particular 
defendanti  must  be  looked  at  with  refer- 


ence to  them."  Wilson  t?.  U.  S.,  (C.  C. 
A.  2d  Cir.  1911)  190  Fed.  427,  111  C.  C. 
A.  231. 

"  The  fact  of  the  existence  of  a  con- 
spiracy is  a  fact  which  is  seldom  capable 
or  express  or  direct  proof.  .  .  .  Evidence 
of  facts  and  circumstances  from  which  the 
existence  of  a  preconcerted  plan  might  be 
inferred  is  enough.  And  so,  too,  the 
facts  and  circumstances  from  which  a  con- 
spiraev  is  to  be  inferred  may  be  and  often 
must  be  shown  singly.  Their  collocation 
is  for  the  jury,  and  the  order  in  which 
they  may  be  shown  is  generally  one  *  in 
the  discretion  of  the  court.'  "  Chadwick  t\ 
U.  S.,  (C.  C.  A.  6th  Cir.  1905)  141  Fed. 
225,  72  a  C.  A.  343. 


5.   Variance 

See  article  Conspiracy,  6  R.  C.  L.  1087. 

Where  an  indictment  charged  a  con- 
spiracy to  defraud  the  United  States  of 
moneys  thereafter  to  become  due  from  a 
certain  mercantile  firm  as  customs  duties, 
proof  that  the  merchandise  in  question 
was  consigned  to  a  firm  of  custom  brokers, 
who  paid  the  duties  thereon,  was  not  a 
variance;  the  goods  being  owned  by  the 
mercantile  firm,  and  so  consigned  only  for 
convenience  of  entry.  Grunberg  v.  U.  S., 
(C.  C.  A.  1st  Cir.  1906)  145  Fed.  81,  76 
C.  C.  A.  51. 

Under  an  indictment  against  a  number 
of  defendants  for  conspiracy  to  defraud 
the  government  out  of  certain  public 
lands,  charged  to  have  been  illegally  en- 
tered for  the  benefit  of  the  defendants, 
it  is  not  a  fatal  variance  that  the  proof 
shows  that  some  of  them  only  shared  in 
the  benefit;  the  offense  being  complete  if 
the  conspiracy  is  established  and  an  overt 
act  committed  in  pursuance  thereof. 
Olson  r.  U.  S.,  (C.  C.  A.  8th  Cir.  1904) 
133  Fed.  849,  67  C.  C.  A.  21. 

While  in  an  indictment  under  this  sec- 
tion for  a  conspiracy  to  make  use  of  the 
mails  pursuant  to  a  scheme  to  defraud, 
a  frauaulent  purpose  must  be  averred  and 
proved,  and  where  a  purpose  to  defraud 
two  jointly  is  charged  it  must  be  proved 
as  laid,  yet  where  the  sending  of  indi- 
vidual letters  to  parties  named  is  charged 
in  the  indictment  in  different  counts,  an 
averment  in  general  terms  of  an  intent 
to  defraud  these  parties  does  not  neces- 
sarily import  that  the  conspiracy  con- 
templated a  joint  defrauding  of  the  whole 
number  named;  the  parties  not  being  in 
business  togetlier  or  jointly  interested  in 
the  property  which  it  was  the  aim  of  the 
conspiracy  to  secure.  Marrin  t\  U.  S., 
(C.  C.  A.  3d  Cir.  1909)  167  Fed.  951, 
93  C.  C.  A.  351. 

There  was  not  a  fatal  variance  between 
Indictment  and  proof  in  a  prosecution  for 
conspiracy  under  this  section,  because  the 
indictment  charged  that  the  defendants 
conspired  with  each  other  and  with  others 
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to  the  grand  jurors  unknown,  while  the 
evidence  showed  that  the  name  of  another 
conspirator  was  in  fact  known,  where  the 
indictment  full^  set  out  his  connection 
with  the  conspiracy,  and  designated  him 
by  name,  so  as  to  clearly  advise  the  de- 
fendants of  the  charge  against  them. 
Jones  r.  U.  S.,  (C.  C.  A.  9th  Cir.  1910) 
179  Fed.  684,  103  C.  C.  A.  142. 

In  Bernstein  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1916)  238  Fed.  923,  16  C.  C.  A.  657, 
holding  that  there  was  no  fatal  variance 
where  an  Indictment  charged  the  presenta- 
tion of  a  false  claim  in  a  bankruptcy 
proceeding,  and  the  proof  was  of  its 
presentation  in  a  composition,  the  court 
said:  "Even  if  such  a  refined  distinc- 
tion be  allowed,  it  cannot  be  doubted  that 
presentation  and  proof  of  a  claim  for 
purposes  of  a  composition  is  presentation 
and  proof  for  all  purposes  in  the  bank- 
ruptcy proceedings.^' 

Where  an  indictment  charged  two 
named  defendants  with  conspiring  among 
themselves  and  with  divers  other  persons 
unknown,  it  was  competent  for  the  jury 
to  acquit  either  defendant  and  at  the 
same  time  convict  the  other  of  conspiracy 
with  witnesses  who  testified  before  the 
grand  jury,  but  were  not  indicted,  as  the 
mere  fact  that  they  so  testified  did  not 
show  that  the  grand  jurv  knew  them  to 
be  conspirators.  Mitchell  r.  U.  S.,  (C.  C. 
A.  2d.  Cir.  1916)  229  Fed.  367,  143  C.  C. 
A  477. 

In  Bernstein  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1916)  238  Fed.  923,  161  C.  C  A.  667, 
affirming  a  conviction  on  an  indictment 
for  conspiracy  to  present  and  prove  a 
false  clami  against  a  bankrupt,  it  ap- 
peared that  the  indictment  charged  both 
the  conspiracy  and  the  overt  act  in  the 
city  of  Richmond.  The  proof  was  that  the 
conspiracy  was  enterea  into  in  the  city 
of  Philadelphia,  and  that  only  the  overt 
act  of  presenting  and  proving  the  false 
claim  was  committed  in .  the  city  of 
Richmond.  Holding  that  this  was  not 
a  fatal  variance,  the  court  said:  "The 
point  is  settled  beyond  dispute  by  Hyde 
f?.  U.  S.,  [19121  226  U.  S.  347,  32  S.  Ct. 
793,  66  U.  S.  (L.  ed.)  1114,  Ann.  Cas. 
1914A  614,  wherein  the  court  held  in 
efTect  that  a  conspiracy  formed  in  Cal- 
ifornia was  to  be  considered  extended 
into  the  District  of  Columbia,  where  the 
overt  act  in  pursuance  of  it  was  com- 
mitted." 


6.  Acta  <md  Declarationa  of 
Co-conspirators 

See  article  Conspiracy,  6  R.  C.  L.  1089. 

In  Hauger  f.  U.  S.,  (C.  C.  A.  4th  Cir. 
1909)  173  Fed.  64,  97  C.  C.  A.  372,  the 
court  said:  "It  is  a  well-settled  prin- 
ciple of  evidence  that  in  a  trial  on  an  in- 
dictment for  conspiracy  after  the  unlaw- 
ful agreement  has  been  shown  the  acts  and 


declarations  of  oo-consplrators  are  ad- 
missible as  a  part  of  the  res  gesta.  By 
the  act  of  conspiring  together  the  con- 
spirators have  jointly  assumed  to  theni- 
selves  as  a  booy  the  attribute  of  indi- 
viduality, so  far  as  regards  the  prosecu- 
tion of  the  common  design;  thus  render- 
ing whatever  is  said  or  done  by  any  one 
in  furtherance  of  that  design  a  part  of 
the  res  gestie,  and  therefore  the  act  of 
all.  For  these  reasons  the  conspiracy 
must  be  proved  prima  facie  or  such  acts 
and  declarations  are  inadmissible.  .  .  . 
There  is  no  rule  which  renders  the  declara- 
tions of  an  alleged  co-conspirator,  given 
secondhanded,  acUnissible  to  prove  the  ex- 
istence of  the  conspiracy.  Such  declara- 
tions are  made  competent  only  after  the 
conspiracy  has  been  shown  to  exist." 

"where  several  persons  are  proved  to 
have  combined  together  for  the  same 
illegal  purpose,  any  act  done  by  one  of  the 
parties,  in  pursuance  of  the  original  con- 
certed plan,  and  with  reference  to  the 
c<Hnmon  object,  is  in  the  contemplation  of 
law  the  act  of  the  whole  party,  and 
therefore  the  proof  of  such  act  will  be 
evidence  against  any  one  of  the  others 
who  were  engaged  in  the  same  con- 
spiracy." U.  S.  r.  Lancaster,  (W.  D.  Qa. 
1891)  44  Fed.  896,  per  Speer,  J.,  chaiig- 
ing  a  jury. 

"  Where  a  conspiracy  is  once  established 
acts  and  admissions  of  any  one  of  the 
conspirators  in  pursuance  of  the  con- 
spiracy, and  while  it  continues,  are  ad- 
missible against  the  others,  upon  the 
theory  that  the  conspirators  are  agents 
for  one  another  in  the  common  enterprise. 
Connecticut  Mut.  life  Ins.  Co.  t^  Hil- 
mon,  [19031  188  U.  S.  at  p.  [208],  218, 
23  S.  Ct.  2M,  47  U.  6.  (L.  ed.)  446. 
But  the  preliminary  question  whether 
sufficient  evidence  of  a  conspiracy  has 
been  adduced  must  always  be  answered  by 
the  court  in  the  affirmative  or  the  gen- 
eral rule  of  evidence  excluding  hearsay 
will  render  an  admission  of  one  of  the 
conspirators  inadmissible  against  the 
others."  Stager  v.  U.  S.,  (C.  C.  A.  2d 
Cir.  1916)  233  Fed.  610,  147  C.  C.  A. 
396,  holding  that  it  was  reversible  error 
to  admit  a  letter  prejudicial  to  the  de- 
fendant from  an  alleged  co-conspirator  to 
another  co-conspirator,  which  was  written 
at  a  time  covered  by  no  other  or  prior 
evidence  showing  the  formation  of  a  con- 
spiracy than  the  letter  itself. 

Upon  prima  facie  proof  of  conspiracy, 
all  acts  done  and  all  declarations  made, 
in  pursuance  of  the  original  concerted 
plan  and  with  reference  to  the  common 
object,  by  any  one  of  the  conspirators, 
are  admissible  against  all.  U.  S.  r.  Gas- 
sidy,  (N.  D.  Cal.  1896)  67  Fed.  698;  In  re 
Grand  Jury,  (N.  D.  Cal.  1894)  62  Fed. 
840;  U.  S.  r.  McKee,  (1876)  8  DUl.  546. 
26  Fed.  Cas.  No.  16,686;  U.  S.  v.  Stevens, 
(1877)  2  Hask.  164,  27  Fed.  Cas.  No. 
16,392;  U.  S.  v.  Goldberg,  (1876)  7  Bias. 
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176.  25  Fed.  Cas.  No.  16^23;  U.  8,  t?. 
Francis,  (E.  B.  Pa.  1906)  144  Fed.  520, 
modified  (C.  C.  A.  3d  Cir.  1907)  152 
Fed.  165,  81  C.  C.  A.  407,  though  the  con- 
spirators doing  and  making  such  acts  and 
declarations  he  not  parties  to  the  record, 
Clune  V.  U.  S.,  (1895)  159  U.  S.  690, 
16  S.  Ct.   125,  40  U.  8.    (L.  ed.)    269. 

Declarations  made  by  one  conspirator 
while  the  conspiracy  was  in  progress,  and 
relating  to  its  object,  although  not  in 
furtherance  thereof,  are  admissible  as  part 
of  the  res  gestn  against  each  conspirator. 
Jones  p.  U.  S.,  (C.  C.  A.  9th  Cir.  1910) 
179  Fed.  584,  103  C.  C.  A.  142. 

On  a  trial  for  criminal  conspiracy,  in 
determining  whether  a  conspiracy  was 
formed  and  whether  acts  were  done  to 
effect  the  same,  it  was  ^eld  that  the  acts 
and  conduct  of  a  defendant  not  on  trial 
might  be  considered  in  connection  with 
those  of  the  defendant  or  defendants  on 
trial.  U.  8.  v.  Breese,  (W.  D.  N.  C. 
1909)   173  Fed.  402. 

Where  a  party  of  men  combined ,  with 
the  intent  to  do  an  unlawful  thing,  and 
in  the  prosecution  of  that  unlawful  intent 
one  of  the  party  goes  a  step  beyond  the 
balance  of  the  party,  and  does  acts  which 
the  balance  do  not  themselves  perform, 
all  are  responsible  for  what  the  one  does. 
U.  S.  fj.  Kane,  (C.  C.  Colo.  1885)  23 
Fed.  748. 

In  conspiracy  cases,  proof  of  the  acts 
and  declarations  of  the  alleged  conspira- 
tors may  be  introduced,  although  not 
properly  admissible  at  the  time  because 
community  of  intent  and  design  had  not 
been  established;  but  if  received,  the 
error  may  be  cured  by  the  subsequent  in- 
troduction of  proof  of  the  conspiracy 
existing  at  the  time  the  alleged  declara- 
tions were  made.  (1899)  22  Op.  Atty.- 
Gen.  589. 

And  the  order  of  the  proof  rests  in  the 
sound  discretion  of  the  court.  Taylor  r. 
U.  ^.,  (C.  C.  A.  9th  Cir.  1898)  89  Fed. 
954,  61  U.  S.  App.  169,  32  C.  C.  A.  449. 

On- the  trial  of  an  indictment  for  con- 
spiracy, the  admission  in  evidence  of 
declarations  made  by  one  of  the  alleged 
conspirators  before  proof  of  the  conspir- 
acy was  held  to  be  a  matter  of  order  of 
proof  within  the  discretion  of  the  court, 
and  not  prejudicial  where  such  proof  was 
subsequently  made  by  evidence  other  than 
the  declarations.  Cohen  v.  U.  vS.,  (C.  C. 
A.  2d  Cir.  1907)  157  Fed.  651,  85  C.  C. 
A.  113. 

But  the  acts  and  declarations  made  and 
done  after  the  conspiracy  was  ended  are 
not  competent  against  a  codefendant.  U. 
S.  r.  Hamilton,  (1876)  1  Cine.  L.  Bui. 
27,  26  Fed.  Cas.  No.  15,288;  Logan  v. 
U.  S.,  (1892)  144  U.  S.  263,  12  8.  Ct. 
617,  36  U.  S.  (L.  ed.)  429. 

Where  "the  alleged  conspiracy  mani- 
festly was  at  an  end/'  admissions  or  con- 


fessions by  one  defendant  then  under  sub- 
poona  to  appear  before  the  grand  jury 
were  not  adfmissible  against  his  alleged 
co-conspirators.  Erber  t>.  U.  S.,  (C.  C. 
A  2d  Cir.  1916)  234  Fed.  221,  148  C.  C. 
A.  123. 

While  the  act  of  one  conspirator  is, 
after  proof  of  the  conspiracy,  evidence 
against  all,  his  admissions  in  his  narra- 
tion of  past  events  after  the  conspiracy 
has  come  to  an  end  are  inadmissible 
against  his  co-conspirators.  Fain  v.  U. 
8.,  (C.  C.  A.  8th  Cir.  1913)  209  Fed.  525, 
126  C.  C.  A.  347. 

On  a  trial  for  conspiracy  evidence  of 
things  said  or  done  by  some  of  the  con- 
spirators after  the  execution  or  abandon- 
ment of  the  conspiracy  is  not  admissible 
against  other  defendants,  and  should  not 
be  received  without  expressly  cautioning 
the  jury  that  it  must  not  be  considered  as 
against  the  latter.  Hendrey  v,  U.  S., 
(C.  C.  A.  6th  Cir.  1916)  233  Fed.  6, 
147  C.  C.  A.  75. 

"  Declarations  made  by  one  of  the  par- 
ties during  the  pendency  of  the  illegal 
enterprise  is  not  only  evidence  against 
himself,  but  is  evidence  against  the  rest 
of  the  parties.  .  .  .  While  the  declara- 
tions of  co-conspirators  made  after  the 
enterprise  has  ended  are  not  admissible 
against  each  other,  yet,  if  they  are  made 
in  pursuance  of  the  enterprise,  and  tend- 
ing to  the  accomplishment  of  the  object 
for  which  the  conspiracy  was  made  and 
overt  acts  were  performed,  they  are  ad- 
missible." U.  8.  V,  Lancaster,  (W.  D. 
Ga.  1891)  44  Fed.  896,  per  Speer,  J., 
charging  a  jury. 

It  was  not  error  to  admit  declarations 
made  by  the  several  defendants,  but  not 
in  the  presence  of  each  other,  after  the 
termination  of  all  acts  in  furtherance  of 
the  object  of  the  conspiracy,  where  the 
evidence  was  expressly  offered  and  re- 
ceived as  against  the  party  making  the 
same  alone,  and  the  court  charged  the 
jury  that  the  declarations  could  be  con- 
sidered only  against  the  parties  who  made 
them,  and  then  only  for  the  purpose  of 
connecting  them  with  the  conspiracy  if 
they  should  find  that  one  had  been  entered 
into,  and  further  that  "  this  evidence  is 
not  to  be  considered  by  the  jury  in  con- 
sidering the  question  as  to  whether  or 
not  the  defendants  are  guilty  of  the  crime 
of  conspiracy,  but  only  as  tending  to 
prove  the  relation  which  the  parties  mak- 
ing the  same  may  have  had  to  any  con- 
spiracy that  may  have  existed  prior  to 
that  time."  Lorenz  v.  U.  S.,  (1904)  24 
App.  Cas.    (D.  C.)    337. 

"  We  think  it  proper  during  the  prog- 
ress of  a  conspiracy  trial,  and  when  of 
necessity  items  of  evidence  are  being  re- 
ceived which,  at  the  time,  are  competent 
against  only  one  defendant,  to  caution 
the  jury  as  to  the  lawful  effect  of  such 
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evidence;  and  to  do  so  frequently  enough 
so  that  the  trial  court  may  be  sure  the 
jury  understands  the  distinctions  which 
should  be  made.  Indeed^  a  direct  instruc- 
tion to  the  jury  on  this  subject,  at  an 
early  stage  of  the  trial,  may  often  be 
advisable:  but  it  does  not  follow  that 
judgment  of  conviction  should  be  reversed 
because  the  record  does  not  show  that  the 
court  of  its  own  motion  gave  such  cau- 
tion." Steers  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1911)   192  Fed.  1,  112  C.  C.  A.  423. 

7.  Letters  Between  Co-conspirator  a 

On  the  trial  of  a  defendant,  under  this 
section,  for  conspiracy  to  commit  an 
offense  against  the  United  States,  a  letter 
passing  between  others  of  the  alleged  con- 
spirators was  held  to  be  competent  against 
the  defendant  as  tending  to  prove  the 
conspiracy,  in  the  absence  of  specific  ob- 
jection to  the  part  of  it  referring  to 
defendant,  Stirlen  r.  U.  S.,  (C.  C.  A. 
7th  Cir.  1910)  183  Fed.  302,  105  C.  C.  A. 
614. 

8.  Overt  Acts 

It  need  only  be  shown  that  one  or  more 
of  the  overt  acts  charged  in  the  indict- 
ment have  been  committed  and  that  they 
were  done  in  furtherance  of  the  conspir- 
acy, U.  S.  I?.  Cassidy,  (N.  D.  Cal.  1895) 
67  Fed.  698;  U.  S.  v.  Van  Leuven,  (N.  D. 
la.  1894)  65  Fed.  78;  U.  S.  v.  Newton, 
(S.  D.  la.  1892)  62  Fed.  276;  U.  S.  ©. 
Nunnemacher,  (1876)  7  Biss.  HI,  27 
Fed.  Cas.  No.  15,902;  U.  S.  v.  Goldberg, 
(1876)  7  Biss.  175,  26  Fed.  Cas.  No. 
16,223,  though  the  overt  act  need  not  be 
in  itself  criminal  or  amount  to  a  crime, 
U.  S.  V,  Wrape,  (1879)  4  Cine.  L.  Bui. 
433,  28  Fed.  Cas.  No.  16,767;  U.  S.  v. 
Thompson,  (C.  C.  Ore.  1886)  29  Fed.  86; 
U.  S.  V.  Wilson,  (D.  C.  Ore.  1894)  60 
Fed.  890;  and  the  overt  act,  when  proved, 
may  be  considered  as  evidence  of  the  con- 
spiracy charged,  U.  S.  v.  Rindskopf, 
(1874)  6  Biss.  259,  27  Fed.  Cas.  No. 
16,165;  U.  &  V.  Howell,  (W.  D.  Mo.  1892) 
56  Fed.  21. 

The  overt  acts  charged  must  be  found 
to  have  been  committed  subsequently  to. 
the  formation  and  during  the  continuance 
of    the    conspiracy.      U.    S.    v.    Noblom, 
(1878)   27  Fed.  Cas.  No.  15;896. 

On  the  trial  of  defendants  charged  with 
having  conspired  with  a  person  named 
and  with  others  to  the  grand  jurors  tm- 
known  to  induce  a  partnership  to  accept 
rebates  from  railroad  companies  on  ship- 
ments in  violation  of  the  interstate  com- 
merce law,  where  there  was  evidence  tend- 
ing to  establish  the  conspiracy,  and  that 
the  arrangement  for  the  illegal  rebates 
was  made  between  defendants  and  one 
member  of  such  partnership,  entries  in 
a  private  memorandum  book  kept  by  such 
partner,      showing      sums      received      as 


**  freight  commissions "  and  distributed 
between  the  partners  individually,  which 
transactions  did  not  appear  on  the  books 
of  the  firm,  were  held  to  be  admissible  in 
evidence.  Thomas  v.  U.  S.,  (C.  C.  A..  8th 
Cir.  J907)  156  Fed.  897,  84  C.  C.  A.  477, 
17  L.  R.  A.  (N.  S.)  720.  But  an  overt 
act  committed  by  one  of  the  alleged  co-con- 
spirators within  the  three  years  pursuant 
to  a  conspiracy  between  him  and  the  de- 
fendant, formed  and  followed  by  an  overt 
act  more  than  three  years  prior  to  the 
filing  of  the  indictment  without  the  de- 
fendant's consent  or  agreement  within 
the  three  years  to  the  continued  existence 
and  execution  of  the  conspiracy,  was  held 
to  be  incompetent  to  establish  its  exist- 
ence and  his  participation  therein  within 
the  three  years.  Ware  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1907)  154  Fed.  577,  84  C.  C.  A. 
503,  12  Ann.  Cas.  233,  12  L.  R.  A.  (N.  6.) 
1053. 

9.  Testimony  of  Accomplices 

See  article  Conspiracy ,  5  R.  C.  L.  1090. 

A  conviction  of  conspiracy  may  be  had 
on  the  uncorroborated  testimony  of  a  co- 
conspirator. Wong  Din  r.  U.  S.,  (C.  C. 
A.  9th  Cir.  1905)  135  Fed.  702,  68  C.  C. 
A.   340. 

A  plea  of  guilty  does  not  render  a  con- 
spirator incompetent  to  testify;  there 
must  be  a  judgment  of  conviction  pro- 
nounced to  have  that  effect.  U.  S.  r. 
Wilson,  (D.  C.  Ore.  1894)   60  Fed.  890. 

The  evidence  of  a  co-conspirator  is  com- 
petent, U.  S.  V,  Barrett,  (C.  C.  S.  C.  1894) 
65  Fed.  62;  U.  S.  t\  McKee,  (1876)  3 
Dill.  546,  26  Fed.  Cas.  No.  15,  685;  but 
should  be  scrutinized  with  great  care, 
U.  S.  r.  Sacia,  (D.  C.  N.  J.  1880)  2  Fed. 
754;  U.  S.  t\  Babcock,  (1876)  3  Dill.  681, 
24  Fed.  Cas.  No.  14,487;  U.  S.  v.  Gold- 
berg, (1876)  7  Biss.  175,  25  Fed.  Cas.  No. 
16,223;  and  should  be  corroborated  in 
some  material  part,  U.  S.  i\  Howell,  (W. 
D.  Mo.  1892)  56  Fed.  21.;  U.  S.  v.  Smith, 
(1869)  2  Bond  323,  27  Fed.  Cas.  No. 
16,322;  U.  S.  V.  Callicott,  (1868)  7  Int. 
Rev.  Rec.  177,  25  Fed.  Cas.  No.  14,710. 
And  when  a  state  statute  provides  that 
no  person  shall  be  convicted  of  a  crime 
upon  the  uncorroborated  testimony  of  an 
accomplice,  the  same  rule  should  be  ob- 
served in  similar  trials  in  the  federal 
courts  within  such  state.  U.  S.  r.  Van 
Leuven,  (N.  D.  la.  1894)  66  Fed.  78. 


10.  Weight  and  Sufficiency 

To  warrant  conviction,  it  must  appear 
(1)  that  a  conspiracy  existed  as  charged 
in  the  indirtnient;  (2)  that  if  such  con- 
spiracy existed,  the  overt  act  charged  was 
committed  in  furtherance  of  such  conspir- 
acy; (3)  and  that  the  defendant  was  one 
of  the  conspirators.  U.  S.  v.  Cassidy.  (N. 
D.  Cal.  1895)   67  Fed.  698;  U.  S.  c.  New- 
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ton,  (S.  D.  la.  1892)  52  Fed.  275;  U.  S.  r. 
Goldberg,  (1876)  7  Bias.  176,  25  Fed. 
Cas.  No.  15,223. 

'^The  rule  of  law  is  well  settled  that 
IB  conspiracy  cases  it  is  often  necessary 
to  resort  to  inferences,  and  that  it  is 
proper  so  to  do.  It  is  also  settled  that  it 
is  not  required  to  prove  by  direct  evi- 
dence and  agreement  to  act  together,  and 
that  'ordinarily  it  is  only  necessary  to 
prove  the  acts'  of  particular  defendants 
leaving  the  question  of  conspiracy  to  be 
determined  by  inference.' "  Alkon  v.  U. 
S.,  (C.  C.  A.  1st  Oir.  1908)  W3  Fed.  810, 
90  C.  a  A.  110. 

"  If  the  evidence  sho<w8  a  detail  of  facts 
and  circumstances  in  which  the  alleged 
eonspirators  are  involved,  separately  or 
collectively,  and  which  are  clearly  refer- 
able to  a  preconcert  of  the  actors,  and 
there  is  a  moral  probability  that  they 
would  not  have  occurred  as  they  did  with- 
out such  preconcert,  that  is  sufficient  if 
it  satisfies  the  jury  of  the  conspiracy 
beyond  a  reasonable  doubt."  Davis  t?.  U. 
6.,  (C.  C.  A.  6th  Cir.  1901)  107  Fed. 
753,  46  O.  C.  A.  619. 

"An  unlawful  or  wrongful  intent  may 
be  implied  from  the  intentional  doing  of 
an  uiuawful  act."  Chadwick  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1905)  141  Fed.  225, 
72  C.  C.  A.  343,  citing  Agnew  v.  U.  8., 
(1897)  165  U.  S.  36,  17  S.  Ct.  235,  41  U. 
8.  (L.  ed.)  624. 

On  the  trial  of  an  indictment  for  con- 
spiracy to  defraud  the  United  States  out 
of  specified  sums  of  money,  the  court  in- 
structed the  jury :  "  Where  an  amount  is 
named  in  an  indictment,  it  is  not  neces- 
sary to  find  that  the  whole  of  it  was  cov- 
ered by  the  wrong  that  was  perpetrated. 
It  is  Plough  to  find  that  anv  of  it  was." 
U.  S.  17.  Frisbie,  (E.  D.  La.  1*886)  28  Fed. 
808. 

''Knowledge  that  the  act  which  it  was 
the  object  of  the  conspiracy  to  do  would 
be  in  violation  of  the  law  is  imputed  and 
need  not  be  proven.  Neither  do  we  un- 
derstand that  in  courts  of  the  United 
States  the  fact  that  the  object  of  the  con- 
piracy  was  to  do  an  act  which  is  only 
mala  prohibita  requires  evidence  of 
knowledge  of  the  unlawfulness  of  the  act 
purposed  by  the  conspirators."  Chadwick 
V.  U.  S.,  (C.  C.  A.  6th  Cir.  1905))  141 
Fed.  225,  72  C.  C.  A.  343. 

Where  defendants  were  indicted  and 
tried  for  conspiracy  to  defraud  by  using 
tiie  mails,  in  violation  of  section  215, 
infra,  this  title,  and  the  overt  act  charged 
was  that  the  defendants  deposited  and 
caused  to  be  deposited  a  certain  letter 
in  the  post  office,  evidence  tliat  the  defend- 
ant procured  another  person  to  mail  said 
letter,  though  he  may  not  have  acted  with 
knowledge  so  as  to  be  guilty  himself,  sup- 
ports the  indictment.  Rose  v,  U.  S.,  (C. 
C.  A.  8th  Cir.   1916)    227  Fed.  357,  142 
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Under  an  indictment  charging  in  one 
count  a  conspiracy  to  violate  section  215, 
infra,  this  title,  the  government  has  to 
sustain  a  heavier  burden  of  proof  as  to 
the  intent  of  the  conspirators  than  under 
other  counts  in  the  indictment  charging 
a  violation  of  said  section  216;  in  order 
to  sustain  the  charge  of  conspiracy,  it  is 
necessary  to  prove  an  intent,  not  only  to 
defraud,  but  also  to  defraud  by  the  *^  use 
of  the  mails.  Farmer  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1915)  223  Fed.  903,  139  C.  C.  A. 
341. 

In  Gernert  t?.  U.  S.,  (C.  C.  A.  9th  Cir. 
1917)  240  Fed.  403,  153  C.  C.  A.  329,  af- 
firming a  conviction  of  conspiring  to  use 
the  mail  in  furtherance  of  a  fraudulent 
scheme,  the .  plaintiff  in  error  contended 
that  there  was  no  evidence  given  in  the 
case  tending  to  show  that  he  was  con- 
nected with  the  alleged  conspiracy,  but 
the  court  set  forth  in  full  a  letter  from 
him  to  a  business  associate  and  a  letter 
from  the  latter  in  reply  making  certain 
false  statements  precisely  as  requested, 
and  said:  *'We  agree  with  the  attorney 
for  the  government  that  comment  upon 
these  letters  is  unnecessary." 

In  Lew  Moy  r.  U.  S.,  (O.  0.  A.  8th  Cir. 
1916)  237  Fed.  50,  150  C.  C.  A.  252,  a 
prosecution  for  conspiracy  to  bring  into 
the  United  8tate8  Chinese  persons  not 
lawfully  entitled  to  enter  or  remain  in 
the  United  States,  the  court  said :  "  It 
is  also  urged  that  the  conspiracy  was  at 
an  end  the  instant  the  Chinese  whose  il- 
legal entry  was  procured  and  facilitated 
were  brought  across  the  international 
boundary,  and  therefore  the  trial  court 
erred  in  admitting  in  evidence  the  subse- 
quent acts  and  declarations  of  one  con- 
spirator against  the  others.  This  is  too 
narrow  a  view  of  the  crime  charged.  Suc- 
cessfully to  consummate  the  unlawful  in- 
troduction of  the  prohibited  aliens  re- 
quired more  than  the  mere  bringing  of 
them  across  the  line.  It  was  necessary  to 
evade  the  immigration  officials  by  trans- 
porting them  into  the  interior  and  con- 
cealing their  identity.  The  subsequent 
assistance  by  defendants  to  that  end  may 
well  have  been  an  essential  part  of  the 
unlawful  project.  It  is  not  necessary  that 
each  conspirator  participate  in  each  step 
or  stage  of  the  common  general  design. 
One  of  them  may  do  one  thing;  another, 
another.  Some  may  take  major  parts, 
while  the  participation  of  others  may  be 
in  a  minor  degree.  It  may  be  said  here 
that  the  evidence  against  the  defendants 
was  sufficient  for  the  consideration  of  the 
jury." 

Where  one  was  tried  for  conspiring  to 
use  the  mails  to  carry  out  a  scheme  t*) 
defraud,  it  was  held  to  be  sufficient  for 
the  government  to  shovv  that  written  or 
printed  matter  about  the  scheme  cliarged 
was  mailed  to  one  of  the  three  per.-ons 
named  in  the  indictment  as  the  persoTis 
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defendant  planned  to  defraud,  and  tliat 
copies  of  the  same  printed  matter  were 
sent  through  the  mails  to  a  mailing  list 
throughout  the  United  States.  U.  S.  v. 
Marrin,  (E.  D.  Pa.  1908)  15&  Fed.  767, 
affirmed  (C.  C.  A.  3d  Cir.  1909)  167  Fed. 
961,  93  C.  C.  A.  361. 

Proof  of  the  formation  by  the  defend- 
ant and  others,  more  than  three  years  be- 
fore the  indictment,  of  such  a  conspiracy 
as  that  charged  in  the  indictment  and  of 
an  overt  a«t  thereunder  prior  to  the  three 
years,  is  insufficient  to  sustain  the  charge 
of  a  consipiracy  within  the  three  years. 
But  in  connection  with  evidence  aliunde  of 
the  existence  of  the  conspiracy  and  of  the 
defendant's  conscious  participation  in  it 
within  the  three  years,  it  ig  competent 
evidence  for  the  consideration  of  the  jury 
in  determining  the  issue  presented  by  the 
indictment.  Warei?.  U.  S.,  (C.  C.  A.  8th 
Cir.  1907)  164  Fed.  677,  84  C.  C  A.  603, 
12  Ann.  Cas.  233,  12  L.  R,  A.  (N.  S.) 
1063. 

In  Richards  v.  U.  S.,  (CCA.  8th  Cir. 
1909)  176  Fed.  911,  99  C  C  A.  401,  and 
Huntington  r.  U.  S.,  (C  C  A.  8th  Cir. 
1909)  176  Fed.  950,  9  C  C.  A.  440,  the 
court  affirmed  a  conviction  of  conspiracy 
to  defraud  the  United  States  of  the  title, 
possession,  and  use  of  public  lands  in  Ne- 
braska by  means  of  "  false,  feigned,  fraud- 
ulent, untrue,  illegal  and  fictitious  en- 
tries*' under  the  homestead  laws,  and  to 
ccanmit  an  offense  against  the  United 
States  by  suborning  entrymen  to  commit 
perjury  in  making  oath  to  homestead 
affidavits. 

In  Elder  t?.  U.  S.,  (C  C  A.  9th  Cir. 
1917)  243  Fed.  84,  the  evidence  was  held 
sufficient  to  sustain  a  conviction  of  con- 
spiracy ix)  violate  section  216,  infra,  this 
title,  in  using  the  mails  in  furtherance 
of  a  scheme  to  defraud. 

In  Rabinowitz  r.  U.  S.,  (C  C  A.  2d 
Cir.  1916)  222  Fed.  846,  138  C  C  A. 
272,  the  evidence,  not  set  forth  at  great 
length,  was  held  sufficient  to  sustain  a 
conviction  for  conspiracy  to  conceal  cer- 
tain assets  belonging  to  the  defendants' 
estate  in  bankruptcy  from  the  trustee  of 
such  estate. 

For  other  cases  on  sufficiency  of 
evidence  to  prove  conspiracy,  see  Leh- 
man V.  U.  S.,  (C  C  A.  2d  Cir.  1903) 
127  Fed.  41,  61  C  C  A.  677;  Jones  v. 
U.  S.,  (C  C.  A.  9th  Cir.  1910)  179  Fed. 
684,  103  C.  C  A.  142. 

Knowledge  by  an  alleged  co-conspirator 
that  the  other  defendants  were  attempt- 
ing to  defraud  is  not  sufficient  to  involve 
him  in  the  conspiracy;  nor  is  mere  sus- 
picion that  he  was  a  party  to  the  con- 
spiracy. Marrash  r.  U.  S.,  (C  C.  A. 
2d  Cir.  1909)  168  Fed.  226,  93  C.  C  A. 
4611. 

In  Schwartaberg  v,  U.  S.,  (C  C  A.  2d 
Cir.  1917)  241  Fed.  348,  164  C  C  A.  228, 
it  was  held  that  while  the  mail  was  used 


quite  extensively  by  the  defendants  and 
in  execution  of  fraud,  the  record  showed 
that  the  main  reliance  of  the  defendants 
was  upon  the  "  quick  tongue  and  fertility 
in  falsehood "  of  one  of  them,  and  the 
necessary  intent,  not  proven  by  direct  evi- 
dence, could  not  be  inferred  beyond  a  rea- 
sonable doubt,  so  that  a  conviction  of  con- 
spiracy to  violate  section  216,  infra,  this 
title,  could  not  be  sustained. 

In  Farmer  t?.  U.  S.,  (C  C.  A.  2d  Cir. 
Cir.  1915)  5523  Fed.  903,  139  C  C  A.  341, 
reversing  a  judgment  of  conviction  under 
an  indictment  for  conspiracy  to  violate 
section  216,  infra,  this  title,  the  court 
said :  "  Upon  a  careful  examination  of 
the  record  we  are  satisfied  that  the  gov- 
ernment failed  to  prove  an  intent  by  the 
conspirators  namea  in  the  first  count  to 
use  the  mails  to  effect  the  scheme.  Direct 
evidence  of  intent  is  rarely  available;  it 
may  be  shown  by  circumstances.  Usually 
when  the  scheme  is  unfolded  it  is  appar- 
ent that  it  could  not  be  carried  <Hit  with- 
out using  the  mails,  and  a  jury  is  there- 
fore warranted,  without  further  proof,  in 
drawing  the  inference  that  those  who  de- 
vised the  scheme  intended  to  use  the 
mails.  We  do  not  find  in  this  record  suf- 
ficient to  warrant  the  inference  that  on 
January  2,  1910,  when  the  conspiracy  was 
formed,  the  conspirators  intended  to  use 
the  mails." 

It  is  not  incumbent  upon  the  prosecu- 
tion to  prove  that  all  of  the  means  set 
out  in  the  indictment  were  agreed  u-pon. 
to  carry  out  the  conspiracy,  or  that  any 
of  them  were  actually  used  or  put  into 
operation.  It  will  be  sufficient  if  it  be 
shown  that  one  or  more  of  the  means  de- 
scribed in  the  indictment  were  to  be  used 
to  execute  that  purpose.  U.  S.  r.  Cas- 
sidy,   (N.  D.  Cal.  1895)   67  Fed.  698, 

A  charge  of  conspiracy  between  officers 
of  a  national  bank  to  embezzle,  abstract, 
or  wilfully  misapply  its  funds  in  viola- 
tion of  section  5209  (in  National  Banks, 
vol.  6,  p.  770)  was  held  to  be  supported 
by  evidence  that,  acting  together  with  a 
common  understanding,  defendants  largely 
overdrew  their  respective  accounts  with 
the  bank,  to  such  an  extent  that  they  were 
wholly  unable  to  meet  the  same,  as  they 
must  have  known,  and  that,  to  cover  up 
such  overdraft,  by  a  common  understand- 
ing they  placed  worthless  notes  in  the 
bank  with  the  intent  and  result  of  injur- 
ing and  defrauding  the  bank  aiid  inipair- 
ing  its  capital.  U.  S.  v.  Breese,  ( W.  D.  N. 
C  1909)    173  Fed.  402. 

A  charge  of  conspiracy  for  the  conceal- 
ment of  property  by  a  bankrupt,  in  viola- 
tion of  section  296  of  the  Bankruptcy  A«t 
(in  Bankruptcy,  vol.  1,  p.  884)  may  be 
supported  by  evidence  that  the  property 
was  sold  under  a  chattel  mortgage  given 
by  the  bankrupt  prior  to  the  bankruptcy, 
where  it  is  shown  that  such  mortgage  and 
sale  were  merely  colorable,  and  that  the 
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property,  ia  fact,  remained  that  of  the 
bankrupt.  Cohen  f.  U.  S.,  (C.  C.  A.  2d 
ar.  1907)   167  Fed.  651,  86  C.  C.  A.  113. 

Evidence  that  employees  of  the  owner 
of  a  distillery  joined  and  participated 
with  him  in  remo?inff  from  auch  distil- 
lery to  a  place  other  than  a  bonded  ware- 
house spirits  on  which  the  internal  rev- 
enue tax  had  not  been  paid,  in  violation 
of  R«  S.-  sec  3296,  under  circumstances 
from  which  they  must  have  known  the  il- 
legal nature  of  the  transactions,  was  held 
to  be  sufficient  to  sustain  an  indictment, 
under  this  section,  of  both  employer  and 
employees,  for  conspiracy  to  commit  an 
offense  against  the  United  States.  U.  S. 
p.  Scott,  (N.  D.  Ga.  1906)  139  Fed.  697, 
affirmed  (C.  C.  A.  &th  Oir.  1908)  166  Fed. 
172,  91  O.  C.  A.  206. 

Where  an  indictment  charged  that  de- 
fendants conspired  to  defraud  the  United 
States  by  unlawfully  and  fraudulently 
procuring  the  issuance  of,  and  converting 
to  their  own  use,  certain  land  scrip,  and 
that  to  effect  the  objects  of  their  conspir- 
acy they  "  unlawfully,  knowingly,  falsely, 
and  fraudulently"  applied  for  and  pro- 
cured the  appointment  of  a  pretended  ad- 
ministrator of  the  succession  of  a  person 
to  whom  a  private  land  claim  had  been 
confirmed,  on  whose  application  the  scrip 
was  issued,  it  was  held  not  to  be  neces- 
sary that  the  government  should  prove 
that  defendants  had  actual  knowledge  of 
the  true  facts  in  relation  to  the  succes- 
sion, or  that  the  allegations  made  in  their 
petition  for  the  appointment  of  the  ad- 
ministrator were  false;  but  that  it  was 
sufficient  if  defendants  had  no  knowledge 
of  their  truth,  or  reason  to  believe  them 
to  be  true,  and  they  were  in  fact  false, 
and  that  this  was  true  although  the  in- 
dictment averred  actual  knowledge,  such 
an  averment  being  surplusage,  and  one 
which  need  not  be  proved.  U.  S.  v.  Brad- 
ford, (E.  D.  La.  105)   148  Fed.  413. 

X.  Tbiai,,  Acquittal  ob  Conviction,  and 

Punishment 

1.  Questions  for  Jury 

The  questions  whether  a  conspiracy  ex- 
isted, as  charged  in  an  indictment,  and 
whether  an  act  was  done  by  one  or  more 
of  the  defendant  to  effect  the  object  of 
the  conspiracy,  are  questions  of  fact  if  or 
the  jury.  Marrash  v.  U.  S,,  (C.  C.  A. 
2d  Cir.  1909)  168  Fed.  225,  93  C.  C.  A. 
511. 

2.  Plea  ef  Qmliy  by  One  Oonepiratar  in 
Presence  of  Jury 

The  taking  of  a  plea  of  guilty  from  one 
of  a  number  of  defendants  jointly  in- 
dicted for  conspiracy,  in  open  court,  and 
in  the  presence  of  the  jury  panel,  is  a 
matter  within  the  discretion  of  the  trial 
court,  and  dofes  not  constitute  error  fqr 
which   a   judgment  of  conviction   against 


the  other  defendants  will  be  reversed. 
Grunberg  r.  U.  S.,  (C.  C.  A.  1st  C?ir. 
1906)    145  Fed.  81,  76  C.  C.  A.  51. 

3.  Instructions 

Where  the  indictment  clearly  charged 
the  overt  acts  as  following  the  conspiracy 
and  done  to  effect  the  object  of  the  con- 
spiracy, an  instruction  was  sufficient 
which  directed  the  jury  to  find  the  de- 
fendants guilty  "  if  you  find  beyond  a 
reasonable  doubt  that  there  was  a  con- 
spiracy as  charged  in  the  indictment,  and 
that  the  defendants  now  on  trial  were 
parties  to  that  conspiracy,  and  that  any 
one  of  the  overt  acts  as  charged  in  the 
indictment  was  committed  as  therein  al- 
leged. Shepard  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  19116)  236  Fed.  73,  149  C.  C.  A.  283, 
overruling  the  ojection  that  the  instruc- 
tion did  not  state  that  the  overt  act  must 
have  been  shown  to  have  followed  the  con- 
spiracy in  point  of  time  and  must  have 
been  done  to  effect  its  object. 

4.  Verdict 
On  a  trial  for  conspiracy  to  commit  an 
offense  against  the  United  States,  the 
verdict  **  guilty  of  conspiracy,"  was  a 
general  and  not  a  special  verdict,  and  was 
to  be  understood  as  referring  to  the  con- 
spiracv  charged  in  the  indictment,  and 
was  sufficient.  Huff  t?.  U.  S.,  (C.  C.  A. 
5th  Cir.  1916)  228  Fed.  892,  143  C.  C.  A. 
290. 

6.  Acquittal  of  Some  Defendants 

Where  only  two  persons  are  charged 
as  conspirators  it  results  that,  "except 
in  extreme  cases,  such  as  the  death  of 
one  of  the  alleged  con^irators  or  his 
absence  from  the  jurisdiction,  unless  both 
could  be  legally  convicted,  neither  could 
be."  Alkon  v,  U.  S.,  (C.  G.  A.  1st  Cir. 
1908)   163  Fed.  810,  90  C.  C.  A.  116. 

When  two  persons  are  charged  with 
conspiracy,  if  one  be  acquitted  the  other 
must  also  be  acquitted  though  he  be 
guilty  of  the  act  charged  as  the  object 
of  the  conspiracy;  unless  under  those 
counts  which  charge  them  with  conspir- 
ing with  persons  to  the  grand  jurors  un- 
known, if  the  evidence  sa/tisfies  the  jury 
that  although  the  defendants  may  not 
have  conspired  together,  yet  if  one  of 
them  did  commit  the  oflPenses  charged 
with  some  third  person  unknown,  and 
either  one  of  such  persons  did  any  one  of 
the  overt  acts  charged,  the  defendant  who 
so  conspired  may  be  found  guilty.  U.  S. 
V.  Hamilton,  (1876)  1  Cine.  L.  Bui.  27, 
26  Fed.  Cas.  No.  15,288. 

When  more  than  two  are  joined  in  an 
indictment,  any  two  may  be  found  guilty 
and  the  others  acquitted,  provided  the 
overt  act  is  shown  to  have  been  committed 
by  one  of  the  convicted  persons.  U.  S.  t?. 
Rindskopf,  (1S74)  6  Biss.  269,  27  Fed. 
Cas.  No.  16,165. 
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6.  Effect  of  Acquittal  as  Bar 

Acquittal  of  a  defeaidant  on  an  indict- 
ment for  conspiracy  to  commit  an  of- 
fense does  not,  as  a  matter  of  law,  bar 
a  prosecution  against  him  for  aiding  and 
abetting  his  former  co-defendent  to  com- 
mit the  same  substantive  offense.  Louie 
r.  U.  8..  (C.  C.  A.  9th  Cir.  1914)  218  Fed. 
36,  134  C.  G.  A.  58. 

7.  Chancie  in  Law  Before  Judgment 

When  an  indictment  contains  three 
counts  charging  defendants  with  conspir- 
acy to  defraud  the  United  States  and 
there  is  a  verdict  of  guilty  on  all  of  the 
counts,  if  before  judgment  the  law  should 
be  changed  eliminating  the  element  of 
fraud  on  which  one  of  the  counts  was 
based,  the  verdict  would  stand  and  sijp- 
port  judpjmcnt  on  the  counts  based  on  the 
elements  of  fraud  not  affected  hy  the  leg- 
islation. In  re  Calicott,  (1868)  4  Fed. 
Cas.  No.  2,311. 

8.  Sentence  and  Imprisonment 

"Although  for  some  years  there  was 
doubt  as  to  whether  cumulative  sentences 
could  be  imposed  where  a  verdict  of  guilty 
had  been  found  upon  two  or  more  counts 
in  one  indictment,  each  setting  forth  a 
separate  crime,  the  generally  accepted 
opinion  now  is  that  in  such  cases  suc- 
cessive sentences  may  be  imposed.  Ex  p. 
Peeke,  (D.  C.  N.  J.  'l906)  144  Fed.  1016, 
citing  many  cases  as  showing  the  de- 
velopment of  the  rule  of  construction  on 
that  point. 

Where  there  was  a  single  .sentence  upon 
counts  sustained  by  evidence,  judgment 
was  not  reversed  on  the  ground'  that 
another  count  was  unsupported  by  evi- 
dence.     Brand    r.   U.    S.,    (C.    C.   A.    8th 


Cir.    1916)    236   Fed.  219,    149   C   C.   A 
409. 

In  Ex  p,  Peeke,  (D.  C.  N.  J.  1906)  144 
Fed.  1016,  affirmed  (C.  C.  A.  3d  Cir. 
1907)  153  Fed.  166,  82r  C.  C.  A,  340.  12 
L.  R.  A.  (N.  S.)  814,  it  appeared  that  the 
petitioner  was  found  guilty  on  five  counts 
of  an  indictment  under  this  section,  each 
charging  a  separate  conspiracy  to  commit 
an  offense  against  the  United  States,  and 
was  given  a  single  sentence  of  confine- 
ment in  a  penitentiary  for  a  term  of  five 
years.  It  was  held  that  the  judgment  must 
be  construed  as  a  single  sentence  for  five 
years,  and  not  as  one  for  cumulative  sen- 
tences on  the  five  counts,  no  one  exceed- 
ing two  years,  and  that  as  so  construed 
it  was  void  as  to  the  excess  above  two 
years. 

When  statutes  prescribe  particular 
modes  of  punishment  a  court  cannot  in- 
flict another,  and  hence  linder  this  sec- 
tion authorizing  imprisonment  for  ccm- 
spiracy  to  commit  a  federal  offense,  im- 
prisonment "  at  hard  labor "  is  unau- 
thorized. Ex  p.  Harlan,  (X.  D.  Fla.  1909) 
180  Fed.  119,  affirmed  (1910)  218  U.  S. 
442,  31  S.  Ct.  44,  54  U.  S.  (L.  ed.) 
1101,  21  Ann.  Cas.  849. 

Wliere  a  person  is  convicted  under  this 
section  and  sentenced  to  imprisonment  for 
a  term  longer  than  one  year,  he  may, 
under  R.  S.  sec.  5541  (in  Prisons  and 
Prisoners)  be  imprisoned  in  a  state  [M-ison 
where  hard  labor  is  part  of  the  treatment 
of  convicts,  though  this  section  does  not 
in  terms  include  hard  labor  as  part  of 
the  penalty;  and  under  R.  S.  sec.  5546  (in 
Prisons  and  Prisoners)  the  place  of 
such  imprisonment  may  be  any  suitable 
place  designated  by  the* Attorney-General. 
Ex  p.  Karstwidick,  (1876)  93  U.  S.  396, 
23  U.  S.   (L.  eil.)   889. 


Sec.  38.  [Delaying  or  defrauding  captor  or  claimant,  etc.,  of  prise 
property.]  Whoever  shall  willfully  do,  or  aid  or  advise  in  the  doing  of 
any  act  relating  to  the  bringing  in,  custody,  preservation,  sale,  or  other 
disposition  of  any  property  captured  as  prize,  or  relating  to  any  documents 
or  papers  connected  with  the  property,  or  to  any  deposition  or  other  docu- 
ment or  paper  connected  with  the  proceedings,  with  intent  to  defraud, 
delay,  or  injure  the  United  States  or  any  captor  or  claimant  of  such  prop- 
erty, shall  be  fined  not  more  than  ten  thousand  dollars,  or  imprisoned  not 
more  than  five  years,  or.  both.     [35  Stat,  L.  1096.] 

This  section  was  drawn,  with  but  slight  change,  from  R.  S.  sec.  5441  (Act  of  June 
30,  1864,  ch.  174,  13  Stat.  L.  315),  which  was  repealed  by  section  341,  infra,  this  title, 
and  which  was  as  follows: 

**  Sec.  5441.  Every  person  who  willfully  does  any  act  or  aids  or  advises  in  the  doing 
of  any  act  relating  to  the  bringing  in,  custody,  preservation,  sale,  or  other  disposition 
of  any  property  captured  as  prize,  or  relating  to  any  documents  or  papers  connected 
with  the  property,  or  to  any  deposition  or  other  document  or  paper  connected  with  the 
proceedings,  with  intent  to' defraud,  delay,  or  injure  the  United  States  or  any  captor 
or  claimant  of  such  property,  shall  be  punished  by  a  fine  of  not  more  than  ten 
thousand  dollars,  or  by  imprisonment  not  more  than  five  years,  or  both." 

Sec.  39.  [Bribery  of  United  States  officer.]  Whoever  shall  promise, 
offer,  or  give,  or  cause  or  procure  to  be  promised,  offered,  or  given,  any 
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money  or  other  thing  of  value,  or  shall  make  or  tender  any  contract,  under- 
taking, obligation,  gratuity,  or  security  for  the  payment  of  money,  or  for 
the  delivery  or  conveyance  of  anything  of  value,  to  any  officer  of  the  United 
States,  or  to  any  person  acting  for  or  on  behalf  of  the  United  States  in  any 
official  function,  under  or  by  authority  of  any  department  or  office  of  the 
Government  thereof,  or  to  any  officer  or  person  acting  for  or  on  behalf 
of  either  House  of  Congress,  or  of  any  committee  of  either  House,  or  both 
Houses  thereof,  with  intent  to  influence  his  decision  or  action  on  any  ques- 
tion, matter,  cause,  or  proceeding  which  may  at  any  time  be  pending,  or 
which  may  by  law  be  brought  before  him  in  his  official  capacity,  or  in  his 
place  of  trust  or  profit,  or  with  intent  to  influence  him  to  commit  or  aid 
in  committing,  or  to  collude  in,  or  allow,  any  fraud,  or  make  opportunity 
for  the  commission  of  any  fraud,  on  the  United  States,  or  to  induce  him 
to  do  or  omit  to  do  any  act  in  violation  of  his  lawful  duty,  shall  be  fined 
not  more  than  three  times  the  amount  of  money  or  value  of  the  thing  so 
offered,  promised,  given,  made,  or  tendered,  or  caused  or  procured  to  be  so 
offered,  promised,  given,  made,  or  tendered,  and  imprisoned  not  more  than 
three  years.     [35  Stat.  L.  1096.] 

This  section  was  drawn  from  R.  S.  sec.  5451  (Act  of  Feb.  26,  1853,  ch.  81,  10  Stat. 
L  171;  Act  of  M-arch  3,  1863,  ch.  76,  12  Stat.  L.  740:  Act  of  July  13,  1866,  ch.  184, 
14  Stat.  L.  168;  Act  of  July  18,  1866,  ch.  201,  14  8tat.  L.  186),  which  was  repealed 
by  section  341,  infra^  this  title,  and  read  as  follows: 

"Sea  5451.  Every  person  who  promises,  offers,  or  gives,  or  causes  or  procures  to  be 
promised,  offered,  or  given,  any  money  or  other  thing  of  value,  or  makes  or  tenders  any 
contract,  undertaking,  obligation,  gratuity,  or  security  for  tlie  payment  of  money,  or 
for  the  delivery  or  conveyance  of  anything  of  value,  to'any  officer  of  the  United  States, 
or  to  any  person  acting  for  or  on  behalf  of  the  United  Slates  in  any  official  function, 
under  or  by  autliority  of  any  department  or  office  of  the  Government  thereof,  or  to 
any  officer  or  person  acting  for  or  on  behalf  of  either  House  of  Congress,  or  of  any 
committee  of  either  House,  or  both  Houses  thereof,  with  intent  to  influence  his 
deci&ion  or  actipn  on  any  question,  matter,  cause,  or  proceeding  which  may  at  any 
time  be  pending,  or  which  may  by  law  be  brought  before  him  in  his  official  capacity, 
or  in  his  place  of  trust  or  profit,  or  with  intent  to  influence  him  to  commit  or  aid 
in  committing,  or  to  collude  in,  or  allow,  any  fraud,  or  make  opportunity  for  the 
commission  of  any  fraud,  on  the  United  States,  or  to  induce  him  to  do  or  omit  to 
do  any  act  in  violation  of  his  lawful  duty,  shall  be  pimished  as  prescribed  in  the 
preceding  section." 

Tlie  chief  alteration  consisted  in  carrying  into  it  the  penalty  for  its  violation,  th« 
penalty  for  the  violation  of  the  repealed  R.  S.  sec.  5451  being  found,  as  there  stated, 
in  the  "preceding  section,*  which  was  incorporated  into  section  111,  infra,  this  title. 

I.  CoDBtruction  and  application,  in  general,  I.   Construction   and   Application, 
603  IN  General 

1.  Nature  and  elements  of  offense,  603  j    Nature  and  Elements  of  Offense 

2.  "  Officer  of  the  United  States,"  604  .,  „  ^       *  ^-  rn!        i  «f.^ 

3.  "Person   acting,"   etc.,   for   United  Bnbery,  not  extortion.-The  voluntary 

States  604  payment  of  money  to  an  officer,  witn  the 

4.  "  Official  function  "  604  corrupt  motive  of  securing  the  official  ac- 

5.  "  Violation  of  his'Uwful  duty,"  604       tion  of  another  officer   constitutes  bribery 

a.  In  general  604  *^^  "^*'  extortion.     One  who  bribes  an 

b.  Influencing  reports  and  recom-       officer  of  the  United  States  cannot  recover 

mendations,  604  the   money   from  the   officer   bribed,  nor 

e.  Divulging  official  secrets,  605  from  the  United  States  after  it  has  been 

d,  SoUciting    postmaster    to    sell       taken  from  such  officer  as  a  punishment 

stamps  on  credit,  605  ^or  ^is  faithlessness  to  his  trust.     Clark 

e.  Act  not  ki  line  of  duty,  605  i^-  U.  S.,  (1880)    102  U.  S.  322,  26  U.  S. 
IL  Prosecution  for  offense,  605  (L.  ed.)    181. 

1.  Venue,  605  T*»«  tendering  by  a  person  of  nis  per- 

2.  Designation  of  offense,  605  sonal  check,  drawn  on  a  bank  and  pay- 

3.  Indictment,  606  able  to  an  officer  of  the  United  States,  to 

4.  Separate   trials  under   joint  indict-       such  officer,  with  intent  thereby  to  affect 

ment,  606  his  official  action,  does  not  constitute  the 

5.  Evidence,  606  crime  of  bribery,  under  this  section,  since 
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a  check  made  and  delivered  for  such 
illegal  purpose  is  void,  and  not  within 
any  of  the  classes  of  instruments  enum- 
erated in  the  statute.  U.  S.  t-.  Green,  (N. 
D.  N.  Y.  1905)  136  Fed.  618,  order 
affirmed  (1906)  199  U.  S.  601,  26  S.  Ct. 
748,  60  U.  S.  (L.  ed.)  328.- 

2.  "  Officer  of  the  United  States  " 

An  immigration  inspector  is  an  "  officer," 
and  a  person  who  gives  him  a  hribe  to 
induce  him  to  make  a  recommendation 
based  on  false  testimony  for  a  rehearing 
in  the  case  of  an  alien  then  under  order 
of  deportation  by  the  Secretary  of  Com- 
merce and  Labor,  is  liable  to  the  penalties 
of  this  section.  Becharias  v.  U.  S.,  (C.  C. 
A.  7th  Cir.  19'13)  208  Fed.  143,  125  C.  C. 
A.  359,  wherein  it  appeared  that  one 
Becharias  was  convicted  of  offering  a 
bribe  to  an  immigation  inspector  and  that 
the  judgment  of  conviction  was  affirmed 
on  writ  of  error.  The  facts  as  stated  by 
the  court  were  as  follows:  "Plaintiff  in 
error  was  indicted,  convicted,  and  sen- 
tenced to  the  penitentiary  for  offering  and 
giving  $150  as  a  bribe  to  one  Plumly,  an 
immigration  inspector,  to  induce  him  to 
make  a  recommendation  based  on  false 
testimony  for  a  rehearing  in  the  case  of 
one  Kosmos,  then  under  order  of  deporta- 
tion by  the  Secretary  of  Commerce  and 
Labor;  said  order  being  addressed  to  the 
Commissioner  of  Immigration. 

"  Under  the  law  and  the  regulations  of 
the  department,  which  have  the  force  of 
law,  Plumlv  was  an  officer  of  the  United 
States,  and  to  make  recommendation  for 
or  against  a  rehearing  for  an  alien  under 
'  order  of  deportation  was  in  the  line  of  his 
official  duty.  Until  the  man  was  actually 
deported,  and  while  it  was  in  the  power  of 
the  department  to  grant  a  rehearing,  the 
proceeding  was  '  pending '  within  the 
yeaning  of  tbe  law. 

"  We  find  no  error  in  the  rulings  of  the 
trial  court  either  on  the  sufficiency  of 
the  indictment  or  in  the  admission  or  re- 
jection of  evidence." 

» 

3.  "  Person  Acting,^^  etc,  for  United  States 

An  examining  surgeon  appointed  by  the 
commissioner  of  pensions  is  not  an 
"officer  of  the  United  States,"  but  he  is 
"  a  person  acting  for  or  on  behalf  of  the 
United  States  in  an  official  capacity, 
imder  and  by  virtue  of  the  authority  of  an 
office  of  the  government,  to  wit,  the 
department  of  pensions."  U.  S.  f.  Van 
Leuven,  (N.  D.  la.  1894)  62  Fed.  62. 

4.    ''Official   Function" 

Secret  service  operative. — The  "official 
function  "  spoken  of  ( "  any  person  acting 
...  in  any  official  function  ')  may  be  a 
function  belonging  to  an  office  held  by  his 
superior,  which  function  has  been  com- 
mitted to  the  subordinate  for  the  pur- 
pose of  being  executed.    A  secret  service 


operative,  employed  by  the  Secretary  of 
the  Treasury  to  detect  certain  crimes,  is  a 
person  acting  in  an  official  function,  and 
any  one  bribing  such  a  person  is  guilty  of 
an  offense  under  this  section.  U.  S.  C- 
Inghara,  (E.  D.  Pa.  18^9)  97  Fed.  935. 

An  agent  of  the  Postmaater  General 
designated  to  inspect  paper  for  postal 
cards  was  charged  with  an  official  duty, 
in  the  performance  of  which  he  was  acting 
in  an  official  function.  Thomson  r.  U.  S., 
(1911)   37  App.  Cas.   (D.  C.)   461. 

Interpreter  of  Chinese. — The  prosecu- 
tion must  prove:  (a)  an  offer  to  bribe; 
(b)  that  such  corrupt  offer  was  made  to 
an  officer  of  the  United  States,  or  a  per- 
son at  the  time  acting  for  or  on  behalf 
of  the  United  States  in  an  official  func- 
tion; (c)  that  the  offer  was  made  to  in- 
fluence the  officer  or  person  in  the  doing 
of  some  act  or  performance  of  some  duty 
in  his  official  capacity.  Where  the  accused 
offered  to  bribe  an  interpreter  of  Chinese 
appointed  by  the  Secretary  of  the  Treas- 
ury, to  secure  from  him  a  translation 
favorable  to  the  accused  of  certain  Chinese 
letters  and  documents  which  he  expected 
would  be  offered  in  evidence  at  a  hearing 
to  take  place  before  a  United  States  com- 
missioner of  a  criminal  charge  then  pend- 
ing, and  which  were  supposed  to  contain 
material  evidence,  no  charge  of  bribery 
under  this  section  can  be  predicated,  be- 
cause it  was  not  a  matter  within  the 
scope  of  the  interpreter's  duties  under  the 
appointment  of  the  Secretary  of  the 
Treasury,  nor  could  he  act  as  an  inter- 
preter at  the  hearing  of  the  case  without 
the  authority  and  approval  of  the  com- 
missioner presiding,  and  such  authority 
and  approval  had  not  been  given  at  the 
time  the  offer  of  a  bribe  was  made.  An 
offer  made  to  a  person  in  contemplation 
of  a  mere  probability  that  he  may  be 
called  to  perform  official  functions,  and 
intended  to  influence  his  conduct  in  per- 
formance of  such  functions  if  he  shall 
be  so  called,  does  not  violate  this  section. 
In  re  Yee  Gee,  (D.  C.  Wash.  1897)  83 
Fed.   146. 

6.  "Violation  of  His  Lawful  Duty** 

a.   In  General 

The  words  ''lawful  duty."  as  used  in 
this  section,  are  not  limited  to  a  duty 
imposed  by  law  or  statute,  but  include 
duty  lawfully  imposed  in  any  manner. 
U.  S.  t?.  Haas,  (S.  D.  N.  Y.  1908)  163 
Fed.  908;  Haas  v.  Henkel,  (8.  D.  1909) 
166  Fed.  621,  affirmed  (1910)  216  U.  S. 
462,  30  S.  Ct.  249,  64  U.  S.  (L,  ed.)  569, 
17  Ann.  Cas.  1112. 

b.  Influencing  Reports  and  Recommenda- 
tions 

Gifts  made  to  and  received  by  officers 
in  the  department  of  Indian  affairs  for 
the   purpose   of   influencing    reports    and 
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recommendations  to  federal  judges  with 
regard  to  sentences  of  persons  convicted 
of  violating  liquor  laws  constitute  bribery, 
the  reports   and   recommendations   being 
official  acts.     U.   S.   v.  Birdsall,    (1914) 
233  U.  S.   223,  34   S.   Ct.   612,  58   U.   S. 
(L.  ed.)  930    {reversing  (N.  D.  la.  1913) 
206  Fed.  818),  wherein  it  was  held  that 
every  action  within  the  range  of  official 
duty  came   within   the    purview   of    this 
section.    The  court  said:     "To  constitute 
it  official    action,   it   was   not   necessary 
that  it  should  be  prescribed  by  statute; 
it  was  sufficient  that  it  was  governed  by 
a  lawful  requirement  of  the  department 
under   whose    authority    the    officer    was 
acting.      Rev.    Stat.,    $    161;    Benson    v, 
Henkel,  [1906]  198  U.  S.  1,  12  [25  S.  Ct. 
569,   49   U.    S.    (L.   ed.)    9191;    Haas   ». 
Henkel,    [1910]    216  U.   S.   462,   480    [30 
S.  Ct.  249,  64  U.  S.  (L.  ed.)  569,  17  Ann. 
Cas.  1112].     Nor  was  it  necessary  that 
the  requirement  should  be  prescribed  by 
a  written   rule  or  regulation.     It  might 
also   be    found    in    an    established    usage 
which  constituted  the  common  law  of  the 
department  and  fixed  the  duties  of  those 
engaged  in  its  activities.     U.  S.  t?.  Mac- 
daniel,    [1833]    7    Pet.    1,    14    [8    U.    S. 
(L.  ed. )    587].     In   numerous   insta.nces, 
duties  not  completely  defined  by  written 
rules   are   clearly   established   by   settled 
practice,  and  action  taken  in  the  course 
^of  their   performance   must   be   regarded 
as   within   the   provisions   of   the   above- 
mentioned  statutes  against  bribery.    Haas 
r.  Henkel,  supra." 

c.  Divulging  Official  Secrets 

Advance  information  of  contents  of  re- 
port.—In  Haas  r.  Henkel,  (1J>10)  216 
U.  S.  462,  30  S.  Ct.  249,  54  U,  S.  ( L.  ed. ) 
569,  17  Ann.  Cas.  1112,  affirming  judg- 
.ment  on  halieas  corpus  in  (S.  D.  N.  Y. 
1900)  166  Fe<l.  621,  a  majority  of  the 
court  apparently  inclined  to  the  opinion 
that  it  was  a  crime  under  the  text  sec- 
tion to  bribe  an  official  in  the  bureau  of 
'statistics  for  the  Department  of  Agri- 
culture to  divulge,  in  violation  of  his 
official  duty,  established  by  the  usage  of 
the  department,  the  contents  of  a  cotton 
crop  report  in  advance  of  its  official  pub- 
lication, even  though  there  was  no  stat- 
ute prohibiting  the  giving  out  of  such 
official  secrets  in  advance  of  lawful  pro- 
mulgation. 


the  writers  thereof  should  send  him  from 
five  to  ten  thousand  circulars  in  addressed 
envelopes,  he  would  put  postage  stamps  on 
them  and  send  them  out,  at  the  rate  of 
fifty  to  one  hundred  daily;  and  promising 
him  that,  if  he  would  do  so,  and  would 
render  them  a  statement  of  his  doings 
and  an  account  of  the  stamps  used,  they 
would  remit  to  him  the  price  of  the 
stamps,  is  a  violation  of  this  section. 
In  re  Palliser,  (1890)  136  U.  S.  257,  10 
S.  Ct.  1034,  34  U.  S.   (L.  ed.)  514. 

c.  Act  Not  in  Line  of  Duty 

As  it  is  no  part  of  the  duty  of  a  revenue 
officer  to  protect  a  distillery,  and,  as  there 
are  no  common-law  offenses  against  the 
United  States,  it  is  not  a  crime  under 
any  law  of  the  United  States  for  him  to 
set  fire  to  a  distillery  of  his  own  volition. 
An  offer  of  a  bribe  to  a  revenue  officer  to 
induce  him  to  set  fire  to  a  distillery  is 
an  offer  of  a  bribe  to  an  officer  to  do  an 
act  not  connected  with  his  line  of  duty, 
and  impinges  upon  no  United  States  law, 
and  does  not  subject  the  offender  to  in- 
dictment and  punishment  in  the  United 
States  courts.  U.  S.  r.  Gibson,  (N.  D. 
111.  1891)  47  Fed.  833.  See  U.  S.  9. 
Boyer,   (W.  D.  Mo.  1898)   85  Fed.  425. 

XL   PSOSEGUTION    FOB   OfFBNSS 

1.  Venue 

Offense  by  use  of  maiL — The  crime  of 
bribing  a  public  officer,  when  begun  by 
mailing  a  letter  containing  the  money  in 
one  federal  district,  and  completed  by  the 
receipt  of  the  letter  in  another  district, 
is  triable  in  the  latter  district.  Benson 
V.  Honkel,  (1905)  198  U.  S.  1,  26  8.  Ct. 
569,  49  U.  S.   (L.  ed.)   919. 

When  an  offense  is  committed  by  means 
of  a  communication  through  the  post- 
office,  the  sender  may  be  punished  at  the 
place  where  the  letter  is  received  by  the 
person  to  whom  it  is  addressed.  In  re 
Palliser,  (1890)  136  U.  8.  267,  10  S.  Ct. 
1034,  34  U.  S.  (L.  ed.)  614.  Though 
the  earlv  case  of  U.  S.  v.  Worrall,  (1798) 
2  Dall.  ^Pa.)  384,  1  U.  S.  (L.  ed.)  426, 
28  Fed.  Cas.  No.  16,766,  says  that  if  the 
offer  be  made  by  letter,  the  offense  is 
committed  when  and  in  the  district  where 
the  letter  is  mailed,  though  the  letter  is 
received  by  the  officer  in  another  state. 


d.  Soliciting  Postmaster  to  Sell  Stamps 

on  Credit 

Asking  postmaster  to  violate  duty. — 
By  the  Act  of  June  17,  1878,  ch.  259, 
I  I,  embodied  in  sec.  208,  infra,  this  title, 
a  postmaster  was  forbidden  to  sell  postage 
stamps  on  credit,  on  pain  of  being  deemed 
guilt}  of  a  misdemeanor.  Mailing  a  letter 
to  a  postmaster  asking  him  whether,  if 


2.  Designation  of  Offense 

The  offense  denounced  by  this  section 
is  properly  described  in  a  complaint  as 
bribery  of  an  officer  of  the  United  States, 
being  so  designated  in  the  marginal  note 
to  the  section,  which  was  a  part  of  the 
Revised  Statutes  when  the  same  were 
enacted.  U.  S.  v.  Green,  (N.  D.  N.  Y. 
1905)    136  Fed.  618,  affirmed   (1905)    199 
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U.  8.  601,  26  S.  Ct.  748,  60  U.  S.   (L. 
ed.)  328. 

3.  Indictment 

Matters  of  inducement. —  In  Sharp  v, 
U.  8.,  (C.  a  A.  8th  Cir.  1905)  138  Fed. 
878,  71  C.  C.  A.  258,  reversing  judgment 
in  (1904)  13  Okla.  522,  76  Pac.  177,  an 
indictment  alleged  that  the  defendant  In- 
dian agent  had  charge  in  his  official 
capacity  of  the  execution  and  completion 
of  leases  on  certain  tracts  of  land  in  the 
Ponca  Indian  Keserraticm,  describing  said 
tracts  by  their  commonly  known  names, 
and  then  proceeded  to  charge  that  he 
accepted  a  sum  of  money  to  influence  his 
action  in  respect  of  said  leases.  Overrul- 
ing an  objection  to  the  indictment  on  the 
ground  that  the  leases  were  not  described 
with  sufficient  certainty,  the  court  said: 
"  The  grayamen  of  the  offense  charged 
was  the  acceptance  of  and  asking  a  bribe. 
The  subject-matter  touching  which  he  cgn- 
sented  to  be  corrupted  was  mere  matter 
of  inducement  in  pleading.  It  concerned 
leases  of  lands  in  certain  named  pastures, 
of  a  given  designation.  The  description 
of  the  location  of  the  lands  was  suiUcient 
to  advise  the  defendant  as  to  the  trans- 
actions concerning  which  he  offended,  and 
to  enable  him  to  make  preparation  for 
his  defense,  as  the  names  of  the  parties 
who  tendered  the  bribes  were  given.  This 
is  all  the  certainty  in  description  in  mat- 
ter of  inducement  required  in  such  an 
indictment.  State  v.  Miles,  [1896]  89 
Me.  142,  36  Atl.  70;  Laphams'  Case, 
[1892]  156  Mass.  480,  31  N.  E.  638; 
Walsh  t?.  People,  [1872]  65  111.  [58],  64, 
16  Am.  Rep.  569;  Glover  v.  State,  [1887] 
109  Ind.  391,  10  N.  E.  282;  Rieger  r. 
U.  S.,  [C.  C.  A.  8th  Cir.  1901]  107  Fed. 
[916]  922,  47  C.  C.  A.  61 ;  3  Chitty,  Crim. 
Law  (4th  ed.)  689-695." 

Charfing  offense. —  In  King  v.  U.  S., 
(C.  C.  A.  5th  Cir.  1902)  112  Fed.  988, 
50  C.  C.  A.  647,  an  indictment  charged 
that  the  defendant  received  a  bribe  "  with 
intent  to  influence  his,  the  said  Cyril  W. 
King's  official  action  in  the  payment  of 
money  .  .  .  for  the  construction  of 
certain  buildings  in  the  Fort  Morgan 
Military  Reservation  as  aforesaid,  which 
said  matters  and  things,  to  wit,  the  tender 
and  acceptance  and  rejection  of  material 
used  and  to  be  used  in  the  construction 
of  said  certain  public  buildings  .  .  . 
were  then  and  there  pending  before  the 
said  Qyril  W.  King,  or  might  he  brought 
before  him,  the  said  Cyril  W.  King,  by 
the  war  department."  This  indictment 
was  held  sufficient,  after  verdict,  as  a 
charge  and  description  of  the  official  ca- 
pacity of  King  to  bring  him  within  the 
intent  and  meaning  of  the  statute,  al- 
though, said  the  court,  it  "  does  not 
specifically,  in  clear-cut  termn,  charge  or 
describe  the   official   capacity   of   King  at 


the  time  he  is  charged  with  receiving 
the  bribe." 

An  indictment  which  charged  the  de- 
fendant with  bribing  an  officer,  etc.,  by 
tendering  to  him  "  a  certain  obligation 
for  the  payment  of  money,  to  wit,  the 
personal  check  of  him,  the  said  [defend- 
ant], drawn  upon  the  Knickerbocker  Trust 
Company  of  New  York  city,  N.  Y.,  in 
favor  of  the  said  [officer]  for  the  sum  of 
three  hundred  and  twent v-five  dollars, 
with  intent,"  etc.,  but  which  did  not  set 
out  the  check,  nor  give  its  date  or  con- 
tents, nor  allege  that  the  trust  company 
named  was  in  existence  or  engaged  in  the 
banking  business,  was  held  to  be  insuffi- 
cient to  charge  the  offense  stated,  because 
it  did  not  show  the  check  to  have  been  an 
obligation  for  the  payment  of  money,  nor 
so  identify  it  as  to  protect  the  defendant 
in  case  of  a  subsequent  indictment  for 
the  same  offense.  V.  S.  r.  Green,  (N.  D. 
N.Y.  1905)  136  Fed.  618,  affirmed  (1905) 
199  U.  S.  601,  26  S.  Ct.  748,  50  U.  S. 
(L.  ed.)  328. 

An  indictment  under  this  section  for 
bribing  an  officer  of  the  United  States 
with  intent  to  influence  his  official  action 
must  show  that  the  matters  about  which 
it  was  attempted  to  influence  him  were 
matters  in  which  it  was  his  duty  to  act. 
U.  S.  V.  Birdsall,  (N.  D.  la.  1912)  195 
Fed.  980,   (N.  D.  la.  1913)   206  Fed.  818. 

4.  Separate  Trials  under  Joint  Indictment 

While  this  section  does  not  characterize 
the  offense  as  a  felony  or  misdemeanor, 
the  punishment  prescribed  brought  it 
within  the  class  of  crimes  defined  felonies 
by  a  territorial  statute,  as  "  crimes  which 
are  or  may  be  punishable  with  death  or 
imprisonment  in  the  penitentiary;  "  ana 
when  the  Practice  Act  of  such  territory 
provided  that  "  when  two  or  more  de- 
fendants are  jointly  indicted  for  a  felony, 
any  defendant  requiring  it  must  be  tried 
separately,"  two  persons  jointly  indicted 
for  bribery  under  this  section  in  such 
territory  were  entitled  to  separate  trials. 
U.  S.  r.  Jones,  (1888)  6  Utah  552,  18 
Pac.  233. 

5.  Evidenoe 
In  a  proceeding  for  the  removal  of  a 
defendant  to  another  federal  district  for 
trial  on  an  indictment  charging  him  with 
bribing  an  officer  of  the  postal  department 
to  use  his  official  position  to  promote  the 
sale  to  the  government  of  articles  in  which 
defendant  was  interested  as  agent,  evi- 
dence that  defendant  and  such  officer  were 
personally  acquainted,  that  the  sales  were 
made  by  defendant,  who  in  soliciting  the 
same  talked  with  such  officer  and  his 
superiors  who  in  fact  made  the  purchases, 
and  that  after  receiving  liis  commisnions 
on  the  sales  he  paid  a  Himilar  amount  tn 
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Buch  officer  without  any  explanation  of 
the  reason  for  such  payments  or  evidence 
showing  that  they  had  any  connection 
with  the  sales,  was  held  to  be  insufficient, 
aside  from  the  indictment  itself,  to  show 
the  commission  of  the  crime  charged,  or 
to  establish  probable  cause  to  believe  the 
defendant  guilty.  U.  S.  r.  Green,  (N.  I). 
N.  Y.  1903)  136  Fed.  618,  affirmed  (1005) 
199  U.  8.  601,  26  S.  Ct.  748,  50  U.  8. 
(L.  ed.)   328. 


In  Vernon  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1906)  146  Fed.  121,  76  C.  C.  A.  547,  in 
a  prosecution  for  alleged  bribery  of  a 
government  officer  in  violation  of  this 
section,  the  evidence  was  held  to  be  in- 
sufficient to  warrant  a  finding  tliat  the 
defendant  made  any  promise  or  offer,  or 
gave  any  money  or  other  valuable  thing, 
to  such  officer  in  order  to  effect  his  official 
action. 


Sec.  40.  [Unlawfully  taking  or  using  papers  relating  to  claims.]  Who- 
ever shall  take  and  carry  away,  without  authority  from  the  United  States, 
from  the  place  where  it  has  been  filed,  lodged,  or  deposited,  or  where  it 
may  for  the  time  being  actually  be  kept  by  authority  of  the  United  States, 
any  certificate,  affidavit,  deposition,  written  statement  of  facts,  power  of 
attorney,  receipt,  voucher,  assignment,  or  other  document,  record,  file, 
or  paper,  prepared,  fitted,  .or  intended  to  be  used  or  presented  in  order  to 
procure  the  payment  of  money  from  or  by  the  United  States,  or  any  officer 
or  agent  thereof,  or  the  allowance  or  payment  of  the  whole  or  any  part  of 
any  claim,  account,  or  demand  against  the  United  States,  whether  the  same 
has  or  has  not  already  been  so  used  or  presented,  and  whether  such  claim, 
account,  or  demand,  or  any  part  thereof,  has  or  has  not  already  been 
allowed  or  paid ;  or  whoever  shall  present,  use,  or  attempt  to  use,  any  such 
document,  record,  file,  or  paper  so  taken  and  carried  away,  in  order  to  pro- 
cure the  payment  of  any  money  from  or  by  the  United  States,  or  any 
officer  or  agent  thereof,  or  the  allowance  or  payment  of  the  whole  or  any 
part  of  any  claim,  account,  or  demand,  against  the  United  States,  shall  be 
fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than  ten 
years,  or  both.    [35  Stat.  L.  1096.] 

This  section  was  drawn  from  R.  S.  sec.  5464  (Act  of  March  2,  1863,  ch.  67,  12  »Stat. 
L.  606,  698),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as 
follows : 

"Sfx>.  5454.  Every  person  who  takes  and  carries  away,  without  authority  from  the 
United  States,  from  tne  place  where  it  has  heen  filed,  lodged,  or  deposited,  or  where 
it  may  for  the  time  bein^r  actually  be  kept  by  authority  of  the  United  States,  any 
certificate,  affidavit,  deposition,  written  statement  of  facts,  power  of  attorney,  receipt, 
voucher,  assignment,  or  other  document,  record,  file,  or  paper,  prepared,  fitted,  or 
intended  to  be  used  or  presented  in  order  to  procure  the  payment  of  money  from  or 
by  the  United  States,  or  any  officer  or  agent  thereof,  or  the  allowance  or  payment  of 
the  whole  or  any  part  of  any  claim,  account,  or  demand  against  the  United  States, 
whether  the  same  has  or  has  "not  already  been  so  used  or  presented,  and  whether  such 
claim,  account,  or  demand,  or  any  part  thereof,  has  or  has  not  already  been  allowed 
or  paid,  or  who  presents  or  uses  or  attempts  to  use  any  such  document,  record,  file, 
or  paper  so  taken  and  carried  away  in  order  to  procure  the  payment  of  any  money 
from  or  by  the  United  States,  or  any  officer  or  agent  thereof,  or  the  allowance  or 
payment  of  the  whole  or  any  part  of  any  claim,  account,  or  demand  against  the  United 
States,  shall  be  impriKoned  at  hard  labor  not  more  than  ten  years,  or  fined  not  more 
than  five  thousand  dollars." 

The  material  alterations  consisted  of  the  oraission  of  the  words  "  at  liard  labor," 
^ich  followed  the  word  "  imprisoned,"  and  the  ad<lition  of  the  words  "  or  both  "  at  the 
end  of  the  section. 

For  general  provisions  relating  to  claims,  see  CiiAiMS,  vol.  2,  p.  171. 

Skc.  41.  [Persons  interested  not  to  act  as  agents  of  the  Oovernment.] 
No  oflfieer  or  agent  of  any  corporation,  joint  stock  company,  or  association, 
and  no  member  or  agent  of  any  firm,  or  person  directly  or  iiidii-ectly 
interested  in  the  pecuniary  profits  or  contracts  of  such  corporation,  joint 
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stock  company,  association,  or  firm,  shall  be  employed  or  shall  act  as  an 
officer  or  agent  of  the  United  States  for  the  transaction  of  business  with 
such  corporation,  joint  stock  company,  association,  or  firm.  Whoever  shall 
violate  the  provision  of  this  section  shall  be  fined  not  more  than  two  thou- 
sand dollars  and  imprisoned  not  more  than  two  years.     [35  Stat.  L.  1097.  ] 

This  section  was  drawn  from  R.  S.  sec.  1783  (Act  of  March  2,  1863,  ch.  67, 12  Stat.  L.. 
698),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  was  as  followa: 

"  vSeo.  1783.  No  oflRcer  or  agent  of  any  banking  or  other  commercial  corporation,  and 
no  member  of  any  mercantile  or  trading  firm,  or  person  directly  or  indirectly  interested 
in  the  pecuniary  profits  or  contracts  of  such  corporation  or  firm,  shall  be  employed 
or  shall  act  as  an  officer  or  agent  of  the  United  States  for  the  transaction  of  business 
with  such  corporation  or  firm;  and  every  such  officer,  agent,  or  member,  or  person,  so 
interested,  who  so  acts,  shall  be  imprisoned  not  more  than  two  years,  and  fined  not 
more  than  two  thousand  dollars  nor  less  than  five  hundred  dollars." 

The  section  here  noted  applied  only  to  officers  of  "  banking  or  other  commercial  cor- 
porations." These  words  have  been  omitted,  so  that  the  section  may  reach  the  officers 
of  "  any "  corporation ;  it  has  also  been  broadened  so  that  its  provisions  will  cover 
officers  and  agents  of  any  "  joint  stock  company  or  association,"  and  the  provision 
relating  to  a  minimum  fine  has  been  omitted. 


Purchasing  certain  claims  against 
United  States  forbidden,  see  section  104, 
infra,  this  title. 

Employees  not  to  be  interested  in  mail 
contracts,  see  section  226,  infra,,  this 
title. 

Officer  as  member  of  contracting  firm. — 
This  section  does  hot  prevent  the  award- 
ing   of    a    contract    by    the    postmaster- 


general  for  furnishing  coal  for  his  de- 
partment to  a  firm,  it  being  the  lowest 
bidder  and  one  of  the  members  thereof 
being  an  officer  of  that  department,  if 
the  officer  does  not  act  as  an  officer  or 
agent  of  the  United  States  with  reference 
to  the  purchase  of  the  coal.  (1903)  24 
Op.  Atty.-Gen.  557. 


Sec.  42.  [Enticing  desertions  from  the  military  or  naval  service.] 

Whoever  shall  entice  or  procure,"  or  attempt  or  endeavor  to  entice  or  pro- 
cure, any  soldier  in  the  military  service,  or  any  seaman  or  other  person  in 
the  naval  service  of  the  United  States,  or  who  has  been  recruited  for  such 
service,  to  desert  therefrom,  or  shall  aid  any  such  soldier,  seaman,  or  other 
person  in  deserting  or  in  attempting  to  desert  from  such  service ;  or  who- 
ever shall  harbor,  conceal,  protect,  or  assist  any  such  soldier,  seaman,  or 
other  person  who  may  have  deserted  from  such  service,  knowing  him 
to  have  deserted  therefrom,  or  shall  refuse  to  give  up  and  deliver  such 
soldier,  seaman  or  other  person  on  the  demand  of  any  officer  authorized 
to  receive  him,  shall  be  imprisoned  not  more  than  three  years  and  fined  not 
more  than  two  thousand  dollars.    [35  Stat.  L.  1097.] 

This  section  waa  drawn  from  R.  S.  sec.  1553  (Act  of  July  1,  1864,  ch.  204,  13  Stat. 
L.  343)  and  R.  S.  sec.  5455  (Act  of  March  3,  1863,  ch.  75,  12  Stat.  L.  735;  Act  of  July 
1,  1864,  ch.  204,  13  Stat.  L.  343),  which  was  amended  by  the  A<:t  of  Feb.  27,  1877,  ch. 
69,  19  Stat.  L.  253.  The  similar  provisions  of  these  sections  were  combined  to  f«)rm 
the  text,  and  they  were  repealed  by  section  341,  infra,  this  title.    They  read  as  foUow^s: 

"  Sec.  1663.  Any  person  who  shall  entice  or  procure,  or  attempt  to  entice  or  procure, 
any  seaman  or  other  person  in  the  naval  service  of  the  United  States,  or  who  has  been 
recruited  for  such  service,  to  desert  therefrom,  or  who  shall  in  anywise  aid  or  assist 
any  such  seaman  or  other  person  in  deserting,  or  in  attempting  to  desert  from  hiich 
service,  or  who  shall  harbor,  conceal,  protect,  or  in  anywise  assist  any  such  seaman 
or  other  person  who  may  have  deserted  from  said  service,  knowing  him  to  have  deserted 
therefrom,  or  who  shall  refuse  to  give  up  and  deliver  such  person  on  the  demand  of 
an  officer  authorized  to  receive  him,  shall  be  punished  by  imprisonment  for  not  less 
than  six  months  nor  more  than  three  years,  and  by  fine  of  not  more  than  two  thousand 
dollars,  to  be  enforced  in  any  court  of  the  United  States  having  jurisdiction." 

"Sec.  6455.  Every  person  who  entices  or  procures,  or  attempts  or  endeavors  to 
entice  or  procure,  any  soldier  in  the  military  service  of  the  United  States,  or  who 
ha*  been  recruited  for  such  service,  to  desert  therefrom,  or  who  aids  any  such  soldier 
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in  deserting  or  attempting  to  desert  from  such  service,  or  who  harbors,  conceals,  pro- 
tects, or  assists  any  such  soldier  who  may  have  deserted  from  such  service,  knowing 
him  to  have  deserted  therefrom,  or  who  refuses  to  give  up  and  deliver  such  soldier  on 
the  demand  of  any  officer  authorized  to  receive  him,  shall  be  punished  by  imprison- 
ment not  less  than  six  months  nor  more  than  two  vears,  and  by  a  fine  not  exceeding 
five   hundred   dollars;    and   every  person   who  entices   or   procures,   or  attempts   or 
endeavors  to  entice  or  procure,  any  seaman  or  other  person  m  the  naval  serv'ice  of  the 
United  States,  or  who  has  been  recruited  for  such  service,  to  desert  therefrom,  or  who 
aids  any  such  seaman  or  other  person  in  deserting  or  in  attempting  to  desert  from 
such  service,  or  who  harbors,  conceals,  protects,  or  assists  any  such  seaman  or  other 
person  who  may  have  deserted  from  such  service,  knowing  him  to  have  deserted  there- 
irom,  or  who  refuses  to  give  up  and  deliver  such  sailor  or  other  person  on  the  demand 
of  any  officer  authorized  to  receive  him,  shall  be  punished  by  imprisonment  not  less 
than  six  months  nor  more  than  three  years,  and  by  a  fine  of  not  more  than  two  thou- 
sand dollars,  to  be  enforced  in  any  court  of  the  United  States  having  jurisdiction." 
The  Act  of  Jan.  11,  1812,  ch.  14,  §  17,  2  Stat.  L.  17,  provided  as  follows: 
*'  That  every  person  not  subject  to  the  rules  and  articles  of  war,  who  shall  procure 
or  entice  a  soldier  in  the  service  of  the  United  States,  to  desert;  or  who  shall  purchase 
from  any  soldier,  his  arms,  uniform  clothing,  or  any  part  thereof;  and  every  captain 
or  commanding  officer  of  any  ship  or  vessel,  who  shall  enter  on  board  such  ship  or 
vessel  as  one  of  his  crew,  knowing  him  to  have  deserted,  or  otherwise  carry  away,  any 
such  soldier,  or  shall  refuse  to  deliver  him  up  to  the  orders  of  his  conunanding  officer, 
shall  upon  legal  conviction,  be  fined  at  the  discretion  of  any  court  having  cognizance 
of  the  same,  in  any  sum  not  exceeding  three  hundred  dollars,  and  be  imprisoned  any 
term  not  exceeding  one  year." 


This  section  has  no  application  to  the 
crime  of  the  soldier  himself,  but  merely 
provides  for  the  punishment  of  civilians, 
not  subject  to  the  articles  of  war,  who 
are  accessories  to  the  crime  of  desertion 
by  a  soldier,  or  who  do  any  of  the  acts 
specified,  tending  to  promote  his  commis- 
sion of  that  crime.  Kurtz  v,  Moffitt, 
(1886)  116  U.  S.  487,  6  S.  Ct.  148,  29 
U.  S.  (L.  ed.)  458. 

The  arrest  of  a  deserter  by  a  private 
dtixen,  without  authority  from  a  military 
officer,  is  not  authorized  by  this  section. 
Kurtz  r.  Moffitt,  (1886)  115  U.  S.  487,  6 
S.  Ct.  148,  29  U.  S.  (L.  ed.)  468. 

Evidence.-- In  U.  S.  v.  CJiark,  (1862) 
2  Sprague  66,  26  Fed.  Gas.  No.  14,808, 
on  the  trial  of  an  indictment  under  the 
Act  of  Jan.  11,  1812,  quoted  supra,  im- 
mediately  preceding  these   notes,   charg- 


ing the  defendant  with  having  enticed 
and  procured  a  soldier  of  the  name  of 
Hayden  to  desert,  the  jury  brought  in  a 
verdict  of  guilty  after  an  instruction  bv 
the  court,  a  part  of  which  was  as  fol- 
lows :  **  If  in  order  to  induce  Hayden  to 
enlist  to  accomplish  his  own  purpose  of 
gain,  the  prisoner  made  representations 
and  gave  assurances  to  Hayaen  as  to  the 
means  and  facilities  of  deserting,  and, 
after  Hayden  had  enlisted,  received  from 
him  his  bounty  money,  and  at  the  time 
when  such  representations  were  made, 
assurances  given,  and  bounty  money  re- 
ceived, the  prisoner  believea  that  they 
would  be  likely  to  cause  Hayden  to  desert, 
and  they  did  cause  him  to  desert,  then 
the  prisoner  may  be  deemed  to  have  pro- 
cured or  enticed  him  to  desert  within  the 
meaning  of  the  statute." 


Sec.  43.  [Enticing  away  workmen.]  Whoever  shall  procure  or  entice 
any  artificer  or  workman  retained  or  employed  in  any  arsenal  or  armory, 
to  depart  from  the  same  during  the  continuance  of  his  engagement,  or  to 
ayoid  or  break  his  contract  with  the  United  States ;  or  whoever,  after  due 
notice  of  the  engagement  of  such  workman  or  artificer,  during  the  con- 
tinuance of  such  engagement,  shall  retain,  hire,  or  in  anywise  employ, 
harbor,  or  conceal  such  artificer  or  workman,  shall  be  fined  not  more  than 
fifty  dollars,  or  imprisoned  not  more  than  three  months,  or  both.  [35  Stat, 
L.  1097.] 

This  section  was  drawn  from  R.  S.  sec.  1668  (Act  of  May  7,  1800,  ch.  46,  2  Stat.  L. 
61),  which  was  repealed  by  section  341,  tn/ra,  this  title,  and  which  road  as  follows: 

"  Sbc.  1668.  If  any  person  procures  or  entices  any  artificer  or  workman  retained  or 
employed  in  any  arsenal  or  armory,  to  depart  from  the  same  during  Iho  continuance  of 
his  engagement,  or  to  avoid  or  break  his  contract  with  the  United  States,  or  if  any 
person,  after  due  notice  of  the  engagement  of  any  such  workman  or  armorer,  during 
the  continuance  of  such  engagement,  retains,  hires,  or  in  anywise  employs,  harbors,  or 
conceals  such  artificer  or  workman,  he  shall  be  fined  not  more  than  fifty  dollars,  oi 
be  imprisoned  not  more  than  three  months." 
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The  only  material  alterations  were  the  substitution  of  the  word  "  artificer  "  for  the 
word  "  armorer  "  and  the  addition  of  the  words  "  or  both  "  at  the  end  of  the  section. 

Sec.  44.  [Injuries  to  fortifications,  harbor  defenses,  etc.]  Whoever 
shall  willfully  trespass  upon,  injure,  or  destroy  any  of  the  works  or  prop- 
erty or  material  of  any  submarine  mine  or  torpedo,  or  fortification  or 
harbor-defense  system  owned  or  constructed  or  in  process  of  construction 
by  the  United  States,  or  shall  willfully  interfere  with  the  operation  or 
use  of  any  such  -submarine  mine,  torpedo,  fortification,  or  harbor-defense 
system,  shall  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned 
not  more  than  five  years,  or  both.    [36  Stat,  L.  1097.] 

This  section  was  drawn  from  section  1  of  an  Act  of  Julv  7,  1898,  ch.  576,  30  8tat.  1$. 
717,  which  was  repealed  by  section  341,  iw/ra,  this  title,  and  which  was  as  follows: 

"  That  any  person  who  shall  willfully,  wantonly,  or  maliciously  trespass  upon,  injure, 
or  destroy  any  of  the  works  or  prriperty  or  material  of  any  submarine  mine  or  tor- 
pedo, or  fortincation  or  harbor-defense  system  owned  or  constructed  or  in  process  of 
construction  by  the  United  States,  or  shall  willfully  or  maliciously  interfere  with 
the  operation  or  use  of  any  such  submarine  mine,  torpedo,  fortification,  or  harbor- 
defense  system,  or  shall  knowingly,  willfully  or  want<mly  violate  any  regulation  of 
the  War  Department  that  has  beeji  made  for  the  protection  of  such  mine,  torpedo, 
fortification  or  harbor-defenne  system  shall  be  punished,  on  conviction  thereof  in  a 
district  court  of  the  United  States  for  the  district  in  which  the  offense  is  committed, 
by  a  fine  of  not  less  than  one  hundred  nor  more  than  five  thousand  dollars,  or  with 
imprisonment  for  a  term  not  exceeding  five  years,  or  with  both,  in  the  discretion  of 
the  court." 

The  <mly  material  changes  made  were  the  f oUowing :  The  words  ^*  wantonly  or 
maliciously,"  before  "  trespass,"  have  l)een  omitted  as  unnecessary,  tis  the  word 
"  willfully  "  will  include  any  wanton  or  malicious  act.  The  words  "  or  rfiall  knowingly, 
willfully,  or  wantonly  violate  any  regulation  of  the  War  Department  that  has  been 
made  for  the  protection  of  such  mine,  torpedo,  fortification,  or  harbor  defense  system," 
have  been  omitted. 

" This  criminal  statute  cannot  be  taken  tar^'   of  War    (Bonaparte)    in   the  view 

as    a   grant    of   power   to   make   regula-  that  it  is  necessary  to  procure  general 

tions  on  the  subject  in  question,  however  legislation  in  order  to  protect  submarine 

important  and  desirable  such  regulations  cables    connecting    the    several    military 

ma^r  be."     (1907)    26  Op.  Atty.-Gen.  258.  stations  in  the  various  fortified  harbors 

General  legislation  necessary. — The  At-  of   the   Uniteu    States.      (1907)    28    Op. 

torney-General    concurs   with    the    Secre-  Atty.-Gen.  258. 

Sec.  45.  [Unlawfully  entering  upon  military  reservation,  fort,  etc.] 

Whoever  shall  go  upon  any  military  reservation,  army  post,  fort,  or  arsenal, 
for  any  purpose  prohibited  by  law  or  military  regulation  made  in  pur- 
suance of  law,  or  whoever  shall  reenter  or  be  found  with  any  such  reser- 
vation, post,  fort,  or  arsenal,  after  having  been  removed  therefrom  or 
ordered  not  to  reenter  by  any  officer  or  person  in  command  or  charge 
thereof,  shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned 
not  more  than  six  months,  or  both.    [35  Stat.  L,  1097.] 

This  section  is  new.  It  was  strongly  recommended  by  both  the  War  Department  and 
the  Department  of  Justice.  It  is  but  an  extension  of  the  provision  of  the  preceding 
section,  and  is  designed  to  punish  persons  who,  having  been  ejected  from  a  fort,  reser- 
vation, etc.,  return  for  the  purpose  of  obtaining  information  respecting  the  strength, 
etc.,  of  the  fort,  etc.,  or  for  the  purpose  of  inducing  the  men  to  visit  saloons,  dives,  and 
similar  places. 

See  also  the  Act  of  March  3,  1911,  ch.  2^6,  given  under  National  Defense  Segbets, 
vol.  6,  p.  956. 

Skc.  46.  [Robbery  or  larceny  of  personal  property  of  the  United  States.] 

Wlioovcr  shall  rob  another  of  any  kind  or  description  of  personal  property 
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belonging  to  the  United  States,  or  shall  feloniously  take  and  carry  away 
the  same,  shall  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned 
not  more  than  ten  years,  or  both.    [55  Stat.  L.  1097.] 

This  section  was  drawn  from  R.  S.  sec.  6456  (Act  of  March  2,  1867,  ch.  193,  14  Stat. 
Lb  557),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  5456.  Every  person  who  robs  another  of  any  kind  or  description  of  personal 
property  belonging  to  the  United  States,  or  feloniously  takes  and  carries  away  the 
same,  shall  be  punished  by  a  fine  of  not  more  than  five  thousand  dollars,  or  by  imprison- 
ment at  hard  labor  not  less  than  one  nor  more  than  ten  years,  or  by  both  such  fine  and 
imprisonment." 

Aside  from  verbal  changes  the  only  material  alteration  was  the  omission  of  the 
provision  relating  to  punishment  at  hard  labor. 


There  are  two  distinct  offenses  men- 
tioned in  the  statute.  One  is  the  offense 
of  robbery,  which  is  the  forcible  taking, 
or  a  taking  by  putting  the  individual 
robbed  in  fear.  The  other  is  the  crime 
of  feloniously  taking  and  carrying  away 
any  kind  or  description  of  neraonal  prop- 
ertv  belonging  to  the  United  States.  Jolly 
r.  U.  S.,  (1898)  170  U.  S.  402,  18  S.  Ct. 
624,  42  U.  6.    (L.  ed.)    1085. 

Postage  stamps,  while  in  the  hands  of 
the  government  ready  to  be  sold  and  used, 
are  its  personal  property,  and  therefore 
the  subject  of  larceny  under  this  section. 
JoUy  f.  U.  S,,  (1«98)  170  U.  S.  402,  18 
S.  Ct.  624,  42  U.  S.   (L.  ed.)   1085. 

Blank  checks  constitute  property,  and 
therefore  it  was  not  error  to  overrule  a 
demurrer  to  an  indictment  for  feloniously 
taking  and  carrying  away  "  six  blank 
checks  with  stubs  attached,  each  of  the 
value  of  one  cent,  of  the  goods  and  per- 
sonal property  of  the  United  States." 
Keller  r.  U.  S.,  (C.  C.  A.  7th  Cir.  1909) 
168  Fed.  697,  94  C.  C.  A.  368,  where  the 
court  said:  "It  seems  to  us  as  futile  to 
claim  that  '  blank  checks '  are  not  within 
section  5456,  as  it  would  be  to  say  that 
the  *  legal  blanks '  in  a  lawyer's  office  or 
at  a  stationer's  are  not  susceptible  of 
ownership." 

The  offense  was  complete  where  the  de- 
fendant feloniously  took  and  carried  away 
stamps,  the  personal  property  of  the 
United  States,  without  reference  to 
whether  in  violation  of  R.  S.  sec.  5478, 
embodied  in  section  102,  infra,  this  title, 
he  broke  and  entered,  or  attempted  to 
break  and  enter,  any  post  office  with  in- 
tent to  commit  the  offense.  Anderson  v. 
Moyer,  (N.  D.  Ga.  1912)   193  Fed.  499. 

Exclusive  federal  jurisdiction  of  pros- 
ecution.—  In  view  of  the  first  paragraph 
of  R.  S.  sec.  711,  now  embodied  in  Judicial 
Code,  §  256  (in  Judiciaay,  vol.  5,  p.  921) , 
vesting  exclusive  jurisdiction  in  the  fed- 
eral District  Courts  of  **  all  crimes  and 
offenses  cognizable  under  the  authority  of 
the  United  States,"  a  state  court  would 
have  no  jurisdiction  of  a  prosecution  for 
breaking  and  entering  a  private  office  and 
stealing  postage  staiups.  if  the  latter  were 
the  property  of  the  United  States.  Ex  p. 
Roach,    (N.   D.   la.    1908)    166   Fe<l.   344. 


Indictment. —  Value  of  the  property 
stolen  is  not  an  element  of  the  offense 
or  a  factor  in  determining  its  grade  or 
punishment,  and  therefore  it  is  not  neces- 
sary that  an  indictmer  t  thereunder  shall 
allege  the  value.  Brown  v.  U.  S.,  (C.  C. 
A.  8th  Cir.  1906)  146  Fed.  975,  77  C.  C. 
A.   173. 

A.  joinder  of  separate  counts  framed 
under  the  provisions  of  this  section  and 
R.  S.  sec.  5460,  embodied  in  section  166, 
infra,  this  title,  in  the  same  indictment, 
is  permitted  by  R.  S.  sec.  1024  in  Crim- 
inal Law,  vol.  2,  p.  676.  U.  S.  t?.  Jones, 
(D.  C.  Nev.  1-895)  69  Fed.  973. 

Cumulative  sentences. —  Since  the  of- 
fense under  this  section  and  the  offense 
under  R.  S.  sec.  5478,  embodied  in  section 
192;  infra,  this  title,  are  separate  and 
distinct,  and  each  complete  in  itself  with- 
out reference  to  the  other,  where  a  defend- 
ant was  indicted  in  one  count  for  violation 
of  R.  S.  sec.  5456,  embodied  in  the  text 
section,  and  in  another  count  for  violation 
of  said  R.  S.  sec.  5478,  and  found  guilty 
on  both  counts,  a  separate  and  cumulative 
sentence  on  each  count  was  rightfully  im- 
posed. Anderson  r.  Moyer,  (N.  D.  Ga. 
1912)  193  Fed.  499,  where  Newman,  J., 
said :  **  My  view  of  the  matter,  gathered 
from  the  autliorities  is  that  if  there  is  a 
charge  of  burglary  and  larceny  in  a  single 
count  in  an  indictment,  and  there  be  a 
general  verdict  of  guilty  on  such  count, 
the  court  can  only  impose  one  sentence, 
and  cannot  sentence  tor  both;  but  if 
burglary  be  charged  in  one  count  in  an 
indictment  and  larceny,  even  though  com- 
mitted on  the  same  day,  and  even  though 
committed  at  the  time  of  the  breaking 
and  entering,  be  charged  in  another  count 
and  there  is  a  verdict  of  guilty  on  both 
counts,  and  w^here  either  onense  would  be 
complete  without  the  necessity  of  prov- 
ing the  other  (certainly  where  it  is  not 
necessary  to  prove  even  an  ingredient 
of  the  other)  then  there  may  be  a  sepa- 
rate sentence  on  each  count."  But  the 
decisicm  of  the  court  was  influenced  by 
an  opinion  to  the  same  effect  in  a  similar 
(unreported)  case  by  Judffe  Pollock  in 
the  Dirttriot  Court  for  the  District  of  Kan- 
sas, which  latter  ruling  was  reversed  in 
Munson   v.    McClaughry,    (C.    C.   A.    8th 
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Cir.  1912)  lfl«  Fed.  72,  117  C.  C.  A. 
180,  42  L.  R.  A.  (N.  6.)  302,  in  which 
case  the  defendant  was  indicted  and 
found  guilty  on  one  count  charging  viola- 
tion of  said  R.  S.  sec.  6456  and  on  another 
count  charging  a  violation  of  said  R.  S. 
sec.  5478,  the  breaking  and  entering  and 
the  larceny  of  stamps  constituting  concur- 
rent transactions,  and  it  was  held  that, 
though  "the  defendant  might  have  been 
convicted  and  sentenced  for  the  offense 
charged  in  the  first  count  of  this  in- 
dictment without  a  conviction  or  sentence 
for  the  offense  charged  in  the  second 
count,  or  for  the  offense  charged  in  the 
second  count  without  a  conviction  or  sen- 


tence for  the  offense  charged  in  the  first 
count,"  the  power  of  the  court  to  inflict 
punishment  m  the  instant  case  was  ex- 
hausted when  it  had  sentenced  defendant 
for  the  burglary  with  intent  to  commit 
larceny,  and  its  sentence  for  the  larceny 
was  in  excess  of  its  jurisdiction  and  voi<L 
But  see  in  support  of  the  decision  in  An- 
derson 17.  Moyer,  aupra^  this  paragraph, 
Morgan  v,  Devine,  (1»16)  237  U.  S.  632, 
36  S.  Ct.  712,  59  U.  S.  (L.  ed.)  1153, 
and  Morgan  r.  Sylvester,  (C.  C.  A.  8th 
Cir.  1916)  231  Fed.  886,  146  C.  C.  A. 
82,  cited  in  notes  to  the  next  following 
section  47  of  this  title. 


Sbo.  47.  [Embezzling,  stealing,  etc.,  public  property]  Whoever  shall 
embezzle,  steal,  or  purloin  any  money,  property,  record,  voucher,  or  valuable 
thing  whatever,  of  the  moneys,  goods,  chattels,  records,  or  property  of  the 
United  States,  shall  be  fined  not  more  than  five  thousand  dollars,  or 
imprisoned  not  more  than  five  years,  or  both.    [35  Stat.  L.  1097,] 

This  section  was  drawn  from  an  Act  of  March  3,  1875,  ch.  144,  18  Stat.  L.  479,  which 
was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  That  any  person  who  shall  embezzle,  steal,  or  purloin  any  money,  property,  record, 
voucher,  or  valuable  thing  whatever,  of  the  moneys,  goods,  chattels,  records,  or  prop- 
erty of  the  United  States,  shall  be  deemed  guilty  of  felony,  and  on  conviction  thereof 
before  the  district  or  circuit  court  of  the  United  States  m  the  district  wherein  said 
offense  may  have  been  committed,  or  into  which  he  shall  carry  or  have  in  possession 
of  [sic]  said  property  so  embezzled,  stolen,  or  purloined,  shall  be  punished  therefor  by 
imprisonment  at  hard  labor  in  the  penitentiary  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  five  thousand  doUars,  or  both,  at  the  discretion  of  the  court  before  which 
he  shall  be  convicted." 

The  only  material  change  in  this  section  consists  in  the  omission  of  the  provision 
which  authorizes  the  trial  of  the  offender  either  in  the  district  in  which  the  offense 
may  have  been  committed,  or  in  which  he  may  carry  or  have  in  possession  the  property 
embezzled. 


A  further  protection  to  the  records  and 
other  property  of  the  United  States  than 
that  afforded  by  R.  S.  sec.  5403,  embodied 
in  section   128,  infra,  this  title,  was  the 

Surpose  of  this  statute.  U.  S.  t\  De 
roat,  (E.  D.  Mich.  1887)  30  Fed.  764. 

Embezzlement  and  larceny. — ''  Embez- 
zlement is  the  fraudulent  appropriation  of 
property  by  a  person  to  whom  it  has 
been  intrusted  or  into  whose  hands  it  has 
lawfully  come;  and  it  differs  from  lar- 
ceny in  the. fact  that  the  original  taking 
of  the  property  was  lawful  or  with  the 
consent  of  the  owner,  while  in  larceny  the 
felonious  intent  must  have  existed  at  the 
time  of  the  taking."  Moore  v.  U.  S., 
(1896)  160  U.  S.  268,  16  S.  Ct.  294. 
See  also  McKnight  v,  U.  8.,  (C.  G.  A.  6th 
ar.  1899)   97  Fed.  208,  38  C.  C.  A.  116. 

Property  in  possession  of  the  coUector 
of  customs  at  a  custom  house,  having 
been  seized  by  the  collector  as  smuggled 
merchandise  preparatory  to  the  institu- 
tion of  proceedings  for  forfeiture  and 
condemnation,  is  the  subject  of  larceny 
under  this  statute.  Such  chattels  are  in 
the  possession  of  an  officer  of  the  United 
States,  and  his  possesnion  is  in  law  the 
possession  of  the  United  States.     U.  S.  t\ 


Gardner,  (N.  D.  N.  Y.  1890)  42  Fed. 
829. 

Whether  stealing  postage  stamps  is  a 
stealing  of  "  property "  and  indictable 
under  this  section,  or,  on  the  other  hand, 
is  indictable  only  under  section  190,  infra, 
this  title,  was  expressly  left  undecidecl  in 
Morgan  v.  Sylvester,  (C.  C.  A.  8th  Cir. 
1916)    231  Fed.  886,  146  C.  C.  A.  82. 

The  duty  of  a  derk  of  a  federal  Dis- 
trict Court  to  pay  over  to  the  United 
States  the  surplus  fees  and  emoluments  of 
his  office,  which  his  half-yearly  return 
or  the  audit  thereof  shows  to  exist  over 
and  above  the  compensation  and  allow- 
ances authorized  by  law  to  be  retained 
by  him,  is  not  governed  by  the  federal 
statutes  relating  to  the  embezzlement  of 
"  public  money  "  or  "  money  or  property 
of  the  United  States,"  but  such  tees  and 
emoluments  are  received  by  the  clerk, 
not  as  money  or  property  belonging  to 
the  United  States,  out  as  the  amount  al- 
lowed to  him  for  his  compensation  and 
ofiiee  expenses  under  the  statutes  defin- 
ing the  rights  and  duties,  and  with  respect 
to  the  amount  payable  when  the  return 
is  made,  the  clerk  is  not  a  trustee  but 
a  debtor.     U.   S.   v.  Mason,    (1910)    218 
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r.  S.  517,  31  S.  Ct.  28,  54  U.  S.   (L.  ed.) 
1133. 

indictment. — ^An  indictment  under  the 
Act  charging  a  defendant  with  the  embez- 
zlement of  money  of  the  United  States 
is  bad  where  it  does  not  allege  that  he 
waa  a  clerk  or  employee  of  the  govern- 
ment or  that  the  money  came  lawfully 
into  his  possession  by  virtue  of  some 
employment.  U.  S.  v.  Allen,  (E.  D.  Ark. 
1906)   150  Fed.  152. 

An  indictment  which  charges  a  defend- 
ant with  stealing  money  "  belonging  to  " 
the  United  states  sufficiently  avers  the 
ownership  of  the  property  stolen.  Dim- 
mick  V,  U.  S.,  (C.  C.  A.  9th  Cir.  1905) 
136  Fed.  2d7,  70  C.  C.  A.  141. 

An  indictment  charging  embezzlement 
by  a  government  employee  is  insufficient 
when  it  does  not  allege  that  the  property 
embezzled  came  into  his  possession  by 
virtue  of  such  employment.  Moore  t;. 
U.  S.,  (1895)  160  U.  *S.  268,  16  S.  Ct. 
2W,  40  U.  S.    (L.  ed.)   422. 

An  indictment  alleged  that  the  defend- 
ant at  a  certain  place  and  time  "  was 
then  and  there  assistant  postmaster  of 
the  post  office  of  the  United  States  at  {Salt 
Lake  City,  in  the  district  aforesaid,  and 
aa  such  assistant  postmaster  received  and 
had  in  his  possession  a  sum  of  money, 
to  wit,  the  sum  of  three  thousand  and 
seventy-two  ($3,072)  dollars,  lawful 
money  of  the  United  States,  and  of  the 
value  of  three  thousand  and  seventy-two 
($3,072)  dollars,  the  property  of  the 
United  States,  and  unlawfully  and  felo- 
niously did  embezzle  and  wrongfully  con- 
vert the  same  to  his  own  use.''  It  was 
held  that  the  indictment  sufficiently 
described    the   property    embezzled.     Mc- 


Bride  v.  U.  S.,   (C.  C.  A.  8th  Cir.  1900) 
101  Fed.  821,  42  C.  C.  A.  38. 

Sufficiency  of  evidence. —  In  Dimmick  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1905)  135  Fed. 
257,  70  C.  C.  A.  141,  the  testimony  in  the 
record  was  held  sufficient  to  sustain  the 
verdict  of  guilty  of  larceny,  the  rule  being 
"  well  settled  that  the  credibility  of  wit- 
nesses and  the  probative  force  of  facts 
introduced  in  evidence  are  the  sole  prov- 
ince of  the  jury;  that  the  appellate  court 
cannot  weigh  the  evidence;  that  the  only 
question  bMore  the  court  is  whether  there 
is  any  legal  evidence  to  sustain  the  ver- 
dict." 

Cumulative  sentences. —  See  cases  cited 
under  this  side-head  in  the  last  para- 
graph of  the  notes  to  section  46,  supra, 
p.  611.  Where  there  was  a  conviction 
on  both  counts  of  an  indictnient  charging 
in  one  count  the  burglarizing  a  post  office 
in  violation  of  section  192,  infra,  this 
title,  and  in  the  other  count  the  stealing 
certain  property  of  the  United  States 
from  and  out  of  tliat  post  office,  at  the 
time,  in  violation  of  the  text  section  47, 
the  two  counts  charged  separate  offenses, 
which  were  punishable  separately  by  a 
cumulative  sentence  on  each  count.  Mor- 
gan V.  Sylvester,  (C.  C.  A.  8th  Cir.  1916) 
231  Fed.  886,  146  C.  C,  A.  82,  quoting 
from  Morgan  v.  Devine,  (1915)  237  U.  S. 
632,  35  9.  Ct.  712,  59  U.  S.  (L.  ed.)  1153 
(and  citing  "to  the  same  effect,"  Ebel- 
ing  V.  Morgan,  (1915)  237  U.  S.  625,  35 
S.  Ct.  710,  59  U.  S.  (L.  ed.)  1151),  where 
the  court  said :  "  The  better  doctrine  rec- 
ognizes that,  although  the  transactions 
may  be  in  a  sense  continuous,  the  offenses 
are  separate,  and  each  complete  in  it- 
self." 


Sec.  48.  [Beceiyers,  etc.,  of  stolen  property.]  Whoever  shall  receive,  con- 
ceal, or  aid  in  concealing,  or  shall  have  or  retain  in  his  possession  with 
intent  to  convert  to  his  own  use  or  gain,  any  money,  property,  record, 
voucher,  or  valuable  thing  whatever,  of  the  moneys,  goods,  chattels,  records, 
or  property  of  the  United  States,  which  has  theretofore  been  embezzled, 
stolen,  or  purloined  by  any  other  person,  knowing  the  same  to  have  been  so 
embezzled,  stolen,  or  purloined,  shall  be  fined  not  more  than  five  thousand 
dollars,  or  imprisoned  not  more  than  five  years,  or  both ;  and  such  person 
may  be  tried  either  before  or  after  the  conviction  of  the  principal  offender. 
[35  Stat  L.  1098.]     • 

This  section  was  drawn  from  an  Act  of  March  3,  1875,  ch.  144,  f  2,  18  Stat.  L.  479, 
which  was  r«)ealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  2.  That  if  any  person  shall  receive,  conceal,  or  aid  in  concealing,  or  have,  or 
retain  in  his  possession  with  intent  to  convert  to  his  own  use  or  gain,  any  money, 
property,  record,  voucher,  or  valuable  thing  whatever,  of  the  moneys,  goods,  chattels, 
records,  or  property  of  the  United  States,  which  has  theretofore  been  embezzled,  stolen, 
or  purloin<^  from  the  United  -States  by  any  other  person,  knowing  the  same  to  have 
been  so  embezzled,  stolen,  or  purloined,  such  person  shall,  on  convict-ion  before  the 
circuit  or  district  court  of  the  United  States  in  the  district  wherein  he  may  have 
such  property,  be  punished  by  a  fine  not  exceeding  five  thousand  dollars,  or  imprison- 
ment at  hard  labor  in  the  penitentiary  not  exceeding  five  years,  one  or  both,  at  the 
discretion  of  the  court  before  which  he  shall  be  convicted;  and  such  receiver  may  be 
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tried  either  before  or  after  the  conviction  of  the  principal  felon,  but  if  the  party  has 
been  convicted,  then  the  judgment  against  him  shall  be  conclusive  evidence  in  the 
prosecution  against  such  receiver  that  the  property  of  the  United  States  therein 
described  has  been  embezzled,  stolen,  or  purloined." 

The  only  material  change  made  in  this  section  consists  of  the  omission  of  a  pro- 
vision similar  to  that  omitted  in  the  preceding  section,  and  also  of  the  provision  that 
the  judgment  of  conviction  of  the  principal  "  shall  be  conclusive  evidence  in  the  prose- 
cution against  such  receiver  "  that  the  property  which  he  is  charged  with  receiving 
has  been  embezzled^  stolen,  or  purloined. 


Constitutionality. —  "So  much  of  the 
above  Act  ...  as  declares  that  the  judg- 
ment of  conviction  against  the  principal 
felons  shall  be  evidence  in  the  prosecu- 
tion against  the  receiver  that  the  prop- 
erty of  the  United  States  alleged  to  have 
been  embezzled,  stolen,  or  purloined  had 
been  embezzled,  stolen,  or  purloined,  is 
in  violation  of  the  clause  of  the  Consti- 
tution of  the  United  States  declaring  that 
in  all  criminal  prosecutions  the  accused 
shall  be  confronted  with  the  w^itnesses 
against  him."  Kirby  r.  U.  S.,  (1899)  174 
U.  S.  47,  19  S.  Ct.  674,  43  U.  S.  (L.  ed.) 
890. 

Stolen  property  reclaimed  before  recep- 
tion by  defendant. —  Where  one  who 
stole  postage  stamps  from  a  post  office, 
the  United  States  being  the  owner  of 
the  stamps,  delivered  them  to  the  post- 
master of  another  office,  they  became, 
after  such  surrender  to  the '  agent  of 
the  owner,  reclaimed  property  that  had 
been  stolen,  and  their  character  as  stolen 
property  ceased  in  the  hands  of  the  post- 
master so  far  as  the  subsequent  receiver 
from  him  was  concerned.  U.  S.  v.  DeBare, 
(1875)  6  Biss.  358,  25  Fed.  Cas.  Xo.  14,- 
935,  where  the  defendant  prosecuted  for 
receiving  stolen  property  was  held  en- 
titled to  acquittal  upon  proof  that  he  re- 
ceived the  stamps  from  the  postmaster, 
who  was  ordered  by  the  post  office  depart- 
ment to  forward  the  same  to  him,  accord- 
ing to  the  original  direction  of  the  thief. 
Tlie  court  said :  "  The  moral  turpitude 
of  a  receiver  under  such  circumstances 
may  be  as  great  as  in  case  the  property 
comes  directly  frcHn  the  hands  of  the 
thief,  because  the  criminal  intent  on  his 
part  exists  equally  in  both  cases.  But  to 
create  the  offense  which  the  law  punishes, 
the  property,  when  received,  must,  in 
fact,  and  in  a  legal  sense  be  stolen  prop- 
erty. If  these  stamps  were  received  by 
the  defendant,  they  did  not,  when  re- 
ceived, upon  the  proof  made,  bear  this 
character.  They  had  been  captured  from 
the  thief  by  the  owner,  and  the  act  of  for- 
warding them  to  the  alleged  receiver  was 
the  act  of  the  owner." 

The  word  "  knowing."— See  this  side- 
head  in  notes  to  section  288,  infra,  this 
title. 

Indictment. — An  indictment  for  receiv- 
ing stolen  property  in  violation  of  this 
section  must  allege  that  it  was  stolen 
from  the  United  States;  otherwise  the 
federal  court  would  be  without  jiirijidic- 
tion  of  the  prosecution.     Naftzger  v.  U. 


S.,    (C.  C.  A.   8th   Cir.   1912)    200   Fed. 
494,  118  C.  C.  A.  698. 

"  Undoubtedly  it  is  not,  in  all  cases, 
essential  that  an  indictment  against  a  re- 
ceiver should  allege  by  whom  property 
was  stolen.  A  party  may  be  indicted  for 
receiving  goods  stolen  by  persons  un- 
known." U.  S.  V.  Bare,  (1875)  6  Biss. 
358,  26  Fed.  Cas.  No.  14,935. 

In  Naftzger  t\  U.  S.,  (CCA  8th  Cir. 
1912)  200  Fed.  494,  118  C.  C  A.  698,  an 
indictment  for  receiving  stolen  postage 
stamps  charged  the  defendant  with  receiv- 
ing an  aggregate  value  of  postage  stamps, 
the  property  of  the  government,  at  a  place 
within  the  jurisdiction  of  the  court,  and 
at  a  time  named,  and  with  haWng  re- 
ceived the  same  from  one  B.  for  con- 
version, knowing  the  same  to  have  been 
stolen  from  one  or  more  post  offices  within 
the  state  of  Kansas.  The  number  and 
denomination  of  the  stamps,  the  names  of 
the  poet  offices  from  which  they  were 
stolen,  and  the  names  of  the  parties  who 
stole  the  stamps  were  all  alleged  to  be 
unknown.  A  majority  of  the  court  held 
that  the  indictment  was  insufficient,  for 
the  reason  that  **  if  offices  had  been  broken 
into,  the  government  agencies  knew  the 
facts,  and  specific  and  definite  allega- 
tions could  easily  have  been  made,  both 
as  to  the  number  and  the  denomination 
of  the  stam<ps  stolen  and  from  what  of- 
fices stolen." 

An  objection  to  an  indlotm^it  on  the 
ground  that  the  indictment  does  not  sliorw 
from  whom  the  accused  received  the 
stolen  goods,  nor  state  that  Uie  name  of 
such  person  was  unknown  to  the  grand 
jurors,  is  not  well  taken.  If  the  goods 
were  in  fact  stolen  from  the  United 
States  and  if  they  were  received  by  the 
accused,  no  matter  from  whom,  with  in- 
tent to  convert  them  to  his  own  use  or 
gain,  and  knowing  that  they  had  been 
stolen  from  the  United  States,  he  could 
be  foimd  guilty  of  the  crime,  even  if  it 
were  not  shown  by  the  evidence  from 
whom  he  received  such  goods.  Kirby  v. 
U.  S.,  (1899)  174  U.  S.  47,  19  S.  Ct.  574, 
43  U.  S.   (L.  ed.)   890. 

Evidence  —  in  general. —  In  considering 
the  sufficiency  of  evidence  to  sustain  a 
conviction  under  this  section,  the  court 
will  take  "judicial  notice  of  the  general 
business  affairs  of  the  country";  that 
"  it  is  unusual  to  buy  stamps  elsewhere 
than  at  post  offices,  except  in  nominal 
amounts;  except  in  small  sums  stamps 
are  not  used  as  exchange;   stamps  have 
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l>ut  one  value  and  that  is  the  face  value; 
that  ^postage  due '  st-amps  have  no  money 
value,  and  cannot  regularly  be  in  the  pos- 
session of  any  one  other  than  postal  of- 
ficials; and  that  banks,  railway  and  in- 
surance offices,  mail  order  houses,  and 
other  concerns  buy  and  have  on  hand 
many  thousands  of  dollars  in  posta^^t? 
stamps  every  year."  Naftzger  t\  U-  S., 
(C.  C.  A.  8th  Cir.  1&12)  200  Fed.  494,  118 
a  C.  A.  698. 

On  a  prosecution  for  receiving  stolen 
postage  stamps  in  violation  of  this  sec- 
tion, the  government  must  prove  beyond 
a  reasonable  doubt  that  tlje  stamps  were 
stolen  from  the  United  States.  Naftzger 
r.  U.  S.,  (C.  C.  A.  8th  Cir.  1912)  200  Fed, 
4^4,  118  C.  C.  A.  598,  liolding  also  that  an 
extrajudicial  confession  would  not  alone 
constitute  requisite  proof  that  the  stamps 
had  been  stolen,  and  that  evidence  that 
they  -were  stolen  must  be  other  than 
things   said   and   done  bv  the  defendant. 

In  Ahearn  r.  U.  S,,  (C.  C.  A.  2d  Oir. 
1907)  158  Fed.  606,  85  C.  C.  A.  428,  cer- 
tiorari denied  (1908)  208  U.  S.  615,  28 
S.  Ct.  567,  52  U.  S.  (L.  ed.)  646,  affirm- 
ing a  conviction  for  receiving  certain  pigs 
of  tin  alleged  to  have  been  stolen  from 
the  United  States  Navy  Yard  at  Brook- 
lyn, the  court  said :  '*  It  is  assigned  as 
error  that  the  court  did  not  dismiss  the 
case  because  of  lack  of  sufficient  proof 
of  ownership  by  the  United  States.  It 
appeared  that  the  lot  of  tin,  from  which 
the  evidence  indicated  that  these  pigs 
were  taken,  was  in  a  building  known  as 
'  store  Xo.  2  *  in  the  navy  yard,  in  charge 
of  a  stordteeper,  to  whom  it  was  delivered 
and  whose  duty  it  is  to  deliver  it  on  re- 
quisition to  different  departments  in  the 
yard.  It  did  not  appear  from  whom  the 
government  bought  the  pigs,  nor  whether 
it  had  paid  for  them,  but  those  circum- 
stances are  immaterial.  The  evidence 
fairly  warranted  the  inference  that  they 
belonged  to  the  government,  which  held 
possession  of  them  for  use  in  its  navy 
yard  business." 

In  Naftzger  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1912)  200  Fed.  494,  118  C.  C.  A.  598,  re- 
versing judgment  of  conviction  for  receiv- 
ing stolen  postage  stamps,  counsel  for  the 
government  contended  that  the  recital  of 
the  indictment  that  the  stamps  were 
stolen  from  "  certain  post  offices  in  the 
^tate  of  Kansas "  was  surplusage,  and 
need  not  be  proven,  and  that  it  sufficed  if 


made  to  appear  that  they  were  stolen 
elsewhere  from  the  government.  But  the 
court  held  that,  while  the  indictment 
would  have  been  sufficient  without  the 
allegation  above  quoted,  yet,  the  allega- 
tion liaving  been  made,  the  evidence  must 
(inform  to  and  support  the  allegation, 
—  ciiing  in  support  of  that  conclusion, 
Ex  p.  Bain,  (1887)  121  U.  S.  1,  7  S.  Ct. 
781,  30  U-  S.   (L.  ed.)   849. 

'*  Upon  an  indictment  for  receiving 
stolen  goods  evidence  is  admissible  that 
the  prisoner  had  received,  at  various 
times,  differ^t  parcels  of  goods,  which 
had  been  stolen  from  the  same  persons,  in 
proof  of  the  guilty  knowledge  of  the  pris- 
oner." Per  Mr.  Justice  Story  in  Bot- 
tomley  t\  U.  8.,  (1840)  1  Story  136,  3 
Fed.  Cas.  No.  1,688,  cited  with  approval 
in  New  York  Mut.  Life  Ins.  Co.  v,  Arm- 
strong, (1896)  117  U.  S.  691,  6  S.  Ct. 
877,  29  U.  S.  (L.  ed.)  997,  and  quoted 
and  applied  in  Sapir  v.  U.  S.,  (C.  C.  A.  2d 
Cir.  1909)  174  Fed.  219,  98  C.  C.  A.  227. 
"  Departmental  rules,  investigations, 
and  reports  of  post  office  inspectors  can- 
not be  received  in  evidence  over  the  pro- 
test of  one  on  trial  under  indictment." 
Naftzger  v.  U.  8.,  (C.  C.  A.  8th  Cir. 
1912)   200  Fed.  4M,  118  C.  C.  A.  698. 

Record  of  conviction  of  principals  as 
evidence. —  "  Where  the  statute  makes  the 
conviction  of  the  principal  thief  a  condi- 
tion precedent  to  the  trial  and  punish- 
ment of  a  receiver  of  the  stolep  property, 
the  record  of  the  trial  of  the  former  would 
be  evidence  in  the  prosecution  against  the 
receiver  to  show  that  the  principal  fehm 
had  been  convicted;  for  a  fact  of  that 
nature  could  only  be  established  by  a 
record.  The  record  of  the  conviction  of 
the  principals  could  not,  however,  be  used 
to  establish,  against  the  alleged  receivei 
charged  witli  the  commission  of  another 
and  substantive  crime  the  essential  fact 
that  the  property  alleged  to  have  been 
feloniously  received  by  him  was  actually 
stolen  from  the  United  States."  Kirby  v. 
U.  S.,  (1899)  174  U.  S.  47,  19  8.  Ct.  574, 
43  U.  S.  (L.  ed.)  890. 

Variance. — -VNTiere  an  indictment  charged 
that  the  defendant  received  certain  post- 
age stamps  from  a  named  principal  felon, 
and  the  proof  was  that  he  received  the 
stamps  from  a  postmaster  to  whom  said 
thief  had  delivered  them,  the  variance  was 
fatal.  U.  S.  V,  DeBare,  (1875)  6  Bias. 
368,  25  Fed.  Gas.  No.  14,935. 


Sec.  49.  [Timber  depredations  on  public  lands.]  Whoever  shall  cut,  or 
cause  or  procure  to  be  cut,  or  shall  wantonly  destroy,  or  cause  to  be  wan- 
tonly destroyed,  any  timber  growing  on  the  public  lands  of  the  United 
States ;  or  whoever  shall  remove,  or  cause  to  be  removed,  any  timber  from 
said  public  lands,  with  intent  to  export  or  to  dispose  of  the  same ;  or  who- 
ever, being  the  owner,  master,  or  consignee  of  any  vessel,  or  the  owner, 
director,  or  agent  of  any  railroad,  shall  knowingly  transport  any  timber  so 
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cut  or  removed  from  said  lands,  or  lumber  manufactured  therefrom,  shall 
be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than 
one  year,  or  both.  Nothing  in  this  section  shall  prevent  any  miner,  or  agri- 
culturist from  clearing  his  land  in  the  ordinary  working  of  his  mining 
claim,  or  in  the  preparation  of  his  farm  for  tillage,  or  from  taking  the  tim- 
ber necessary  to  support  his  improvements,  or  the  taking  of  timber  for  the 
use  of  the  United  States.  And  nothing  in  this  section  shall  interfere  with 
or  take  away  any  right  or  privilege  under  any  existing  law  of  the  United 
States  to  cut  or  remove  timber  from  any  public  lands.     [35  Stat,  L.  1098.] 

This  section  was  drawn  from  an  Act  of  June  3,  1878,  eh.  151,  §  4,  20  Stat.  L.  90, 
which  was  amended  by  an  Act  of  Aug.  4,  1892,  ch.  375,  §  2,  27  Stat.  L.  348,  which 
extended  the  privileges  of  said  amended  Act  to  all  the  "  ]&ublic  land  states."  The 
amendment,  however,  did  not  directly  affect  said  section  4,  wiiich  was  as  follows: 

"  Sec.  4.  That  after  the  passage  of  this  act  it  shall  be  unlawful  to  cut,  or  cause  or 
procure  to  be  cut,  or  wantonly  destroy,  any  timber  growing  on  any  lands  of  the  United 
States,  in  said  States  and  Territory  or  remove,  or  cause  to  be  removed,  any  timber  from 
said  public  lands,  with  intent  to  export  or  dispose  of  the  same;  and  no  owner,  maater, 
or  consignee  of  any  vessel,  or  owner,  director,  or  agent  of  any  railroad,  shall  knowingly 
transport  the  same,  or  any  lumber  manufactured  therefrom ;  and  any  person  violating  ' 
the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall 
be  fined  for  every  such  offense  a  sum  not  less  than  one  hundred  nor  more  than  one 
thousand  dollars:  Providedy  That  nothing  herein  contained  shall  prevent  any  miner 
or  agriculturist  from  clearing  his  land  in  the  ordinary  working  of  his  mining  claim, 
or  preparing  his  farm  for  tillage,  or  from  taking  the  timber  necessary  to  support  his 
improvements,  or  the  taking  of  timber  for  the  use  of  the  United  States;  and  the 
penalties  herein  provided  shall  not  take  effect  until  ninety  days  after  the  passage  of 
this  act." 

While  this  section  was  not  specifically  repealed,  it  was  embraced  in  the  general 
repealing  provision  contained  in  the  last  paragraph  of  section  341,  infra,  this  title. 

Aside  from  a  slight  change  in  the  phraseology  for  the  purposes  of  revisicm,  and  with 
the  exception  of  the  last  sentence,  the  only  change  in  the  section  is  that  making 
imprisonment  a  part  of  the  punishment. 

Another,  and  in  some  respects  identical,  provision  forbidding  the  cutting  of  timber  on 
lands  of  the  United  States  is  made  in  R.  S.  sec.  2461  in  Timber  Lands  and  Fobest 
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Relation  to  R.  S.  sec.  2461. —  This  sec- 
tion merely  singles  out  from  the  offenses 
described  in  K.  S.  sec.  2461  (in  TiMBiB 
Lands  and  Forest  Reserves),  that  of 
cutting  or  removing  timber  '*  with  the 
intent  to  export  or  dispose  of  it,"  and 
affixes  to  it  a  new  and  different  penalty. 
(187'8)    16  Op.  Atty.-Gen.   189. 

The  proviso  does  not  apply  to  any  but 
lawful  settlers  on  the  public  lands,  under 
the  Pre-emption,  Homestead,  or  Mining 
Acts,  with  the  intention  of  acquiring  the 
title  thereto.  By  this  proviso  Congress 
in  effect  declared,  as  the  courts  had  held, 
that  notwithstanding  the  general  prohi- 
bition against  cutting  timber  on  the  pub- 
lic lands  such  settlers  might  cut  timber 
thereon  in  the  ordinary  course  of  work- 
ing a  mine  or  preparing  a  farm  for  til- 
lage. But  in  either  case,  the  cutting  of 
the  timber  must  be  subordinate,  if  not 
merely  incidental,  to  the  mining  or  culti- 
vation. The  latter  must  not  be  used  as 
a  cloak  or  pretext  for  the  former.  Per 
Deady,  J.,  m  V.  S.  i'.  Wiliams,  (C.  C. 
Ore.  1883)  18  Fed.  476. 

Character  of  lands. —  In  a  prosecution 
under  this  section  for  the  unlawful  cut- 
ting of  timber  on  land  entered  as  a  home- 
stead, it   is  not   error  for   the   court  to 


charge  that  it  is  unimportant  whether  the 
land  was  mineral  or  nonmineral,  where 
defendant  has  failed  to  show  a  compliance 
with  the  Act  of  June  3,  1878,  ch.  150  (in 
l^MBEB  Lands  and  Forest  Reserves), 
or  anything  to  indicate  that  he  regarded 
tile  land  as  chiefly  valuable  for  minerals. 
Stubbs  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1901) 
111  Fed.  366,  49  C.  G.  A.  392,  overruling 
(C.  C.  A.  8th  Cir.  1900)  104  Fed.  988, 
44  C.  C.  A.  202. 

Effect  of  withdrawal  of  land. — ^A  per- 
son entering  on  public  land  for  the  pur- 
pose of  making  a  settlement  thereon  with 
a  view  to  acquire  title  under  the  home- 
stead laws,  has  a  right,  before  the  filing 
of  his  entry,  to  cut  timber  thereon  for 
the  purpose  of  constructing  his  residence, 
even  though  before  such  settlement  the 
local  land  office  had  been  prohibited  by 
the  land  department  from  accepting  any 
filings  upon  the  land  in  question.  U.  S. 
r.  Blendauer,  (D.  C.  Mont.  1903)  122  Fed. 
703. 

Extent  of  right  to  cot  timber. —  See 
also  cases  citea  under  this  head  in  notes 
to  R.  S.  sec.  2461  (in  Timber  Lands  and 
Forest  Reserves).  The  settler  upon  a 
homestead  [entry]  may  cut  such  timber 
as  is  necessary  to  clear  the  land  for  cul* 
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tivation,  or  to  build  him  a  house,  out- 
baildings,  and  fences,  and,  perhaps,  .  .  . 
to  exchange  such  timber  for  lumber  to  be 
deroted  to  the  same  purposes;  but  not 
to  sell  the  same  for  money,  except  so  far 
as  the  timber  may  have  been  cut  for  the 
purpose  of  cultivation."  ^iver  v.  U.  S., 
(1859)  159  U.  S.  491,  16  S.  Ct.  64,  40 
U.  6.  (L.  ed.)  231.  He  has  a  right  to  cut 
and  sell  the  timber  growing  on  a  tract 
which  he  has  cleared  for  cultivation. 
H.  D.  Williams  Cooperage  Co.  t^.  U.  S., 
(G.  C.  A.  8th  Cir.  1915)  221  Fed.  2«4, 
187  C.  C.  A.  90. 

"Upon  going  upon  the  land  after  first 
getting  his  proper  papers  from  the  local 
land  offices,  he  may  use  timber  grow* 
ing  upon  that  land  for  the  purpose  of 
bnilding  a  house  upon  it,  and  outhouses 
that  are  necessary.  He  may  use  timber 
for  making  rails  to  fence  in  the  land,  in 
order  to  put  it  into  cultivation,  and  he 
may  use  enough  for  his  firewood.  .  .  . 
Where  the  man  in  cfood  faith  has  taken 
up  a  homestead,  and  is  in  good  faith 
clearing  up  a  part  of  it  to  put  it  into 
immediate  cultivation,  if  there  is  more 
timber  upon  that  piece  of  ground  than 
has  been  necessary  for  the  building  of 
his  house,  his  outhouses,  his  fences,  and 
his  firewood,  the  law  does  not  say  that  he 
must  bum  it,  but  he  may  sell  it ;  not  off 
the  entire  tract  of  land,  but  from  the 
piece  of  land  that  he  is  going  to  put  into 
unmeaiate  cultivation.  It  is  inunediate 
cultivation,  not  two  years  or  three  years 
thence,  but  immediate  cultivation;  the 
Supreme  Court  using  a  very  apt  phrase 
bn^  saying,  'Upon  the  ground  where  the 
plow  18  to  follow  the  ax.'  Not  only  may 
he  sell  the  timber  from  the  piece  of 
pound,  but  he  may  exchange  it  for  lum- 
ber; that  is,  the  timber  from  the  piece 
of  ground  he  is  putting  into  cultiva- 
tion.'' U.  S.  t-.  Niemeyer,  (E.  D.  Ark- 
1899)  94  Fed.  147,  per  WiUiams,  J., 
charging  a  jury. 

A  defense  to  an  action  for  unlawfully 
cutting  timber  on  the  public  lands  must 
show  that  it  was  cut  upon  the  mining 
or  farming  claim  or  iana  of  the  defend- 
ant in  the  ordinary  course  of  working  the 
same  or  preparing  it  for  tillage,  as  the 
case  may  be,  or  was  taken  from  the  pub- 
lic lands  for  the  necessary  improvements 
thereon-  U.  S.  v.  Smith,  (C.  C.  Ore. 
1882)  11  Fed.  487;  U.  S.  v.  Young, 
(1882)    11   Fed.  493. 

Cutting  from  adjacent  lands.— This 
section  must  be  given  such  a  construction 
as  will  prohibit  the  taking  of  timber 
from  the  adjacent  public  lands  by  a 
miner  or  agriculturist  in  any  case  not 
within  the  proviso  in  this  section.  The 
statute  is  intended  to  preserve  the  tim- 
ber upon  the  public  domain  against  the 
cutting  or  taking  for  any  purpose  other 
than  that  of  clearing  the  land  of  the 
agriculturist  or  in  the  ordinary  working 
of  the  mining  claim  of  tlie  miner  or  for 


the  purpose  of  supporting  the  necessary 
improvements  of  each,  and  it  does  not 
permit  but  punishes  the  cuttine  of  timber 
from  adjacent  public  lands  tor  use  in 
a  quartE  mill.  U.  S.  v.  English,  (C.  C. 
Ore.  1901)  107  Fed.  867,  judgment  af- 
firmed in  the  case  cited  in  the  next  fol- 
lowing paragraph. 

This  section  does  not  permit  the  cut- 
ting and  removal  of  timber  from  non- 
mineral  vacant  public  lands  by  persons 
for  their  own  use,  and  the  United  States 
can  maintain  an  action  to  recover  the 
value  of  such  timber  taken  witiiout  its 
permission.  English  t\  U.  S.,  (C.  C.  A. 
9th  Cir.  1902)  116  Fed.  626,  54  C.  C.  A. 
81. 

Intent  in  cutting. —  See  also  cases 
cited  in  notes  to  R.  S.  sec.  2461  in  Timbeb 
LAin>B  Ain)  Forest  Reserves.  To  con- 
stitute the  offense  of  unlawfully  cutting 
timber,  it  is  not  necessary  that  the  cut- 
ting shall  be  done  with  an  actual  evil 
or  criminal  intent  or  bad  purpose  amount- 
ing to  moral  culpability.  The  crime  de- 
nounced is  the  cutting  **  with  intent  to 
export  or  to  dispose  oi,"  and  this  is  the 
only  intent  necessary  to  establish  the 
crime  in  a  given  case.  Teller  v.  U.  S.,  ( C. 
C.  A.  8th  Cir.  1901)  113  Fed.  27»,  51 
C.  C.  A.  230,  where,  affirming  a  judgment 
of  conviction,  the  court  said:  "The 
elements  of  the  offense  charged  against 
the  defendant  are  three  in  number:  (1) 
Cutting  timber;  (2)  from  land  known  to 
be  public  land;  and  (3)  with  intent  to 
export  or  dispose  of  the  same.  These 
three  elements  concurring  the  crime,  in 
our  opinion,  is  complete,  and  the  jury 
would  be  fully  justified  in  finding  —  and 
indeed,  it  would  be  their  dutv  to  find  — 
all  the  criminal  intent  required  by  the 
act.'' 

The  intent  to  export  or  dispose  of  the 
timber  cut  on  public  lands  is  an  essen- 
tial ingredient  of  the  offense  of  cutting 
timber  on  lands  in  the  United  States. 
The  words  "  with  intent  to  export  or  dis- 
pose of  the  same  **  qualify  the  cutting  as 
well  as  the  removal  of  timber.  U.  S.  v. 
Hacker,  (S.  D.  Cal.  1896)   73  Fed.  292. 

"  If  you  find  that  these  men  went  upon 
the  land  without  any  intention  of  making 
it  a  homestead,  or  of  making  a  homestead 
out  of  it,  and  if  you  find  that  the  circum- 
stances shown  by  the  proof  and  by  their 
conduct  at  the  time  and  after  that  time 
show  that  they  did  not  intend  to  make  a 
homestead  of  it,  then  they  had  no  right  to 
do  anything  upon  the  land  whatever. 
Every  'stick  of  timber  that  they  would 
cut  would  be  a  violation  of  the  law.  .  .  . 
If  they  could  not  cut  it  themselves,  they 
could  Dot  authorize  any  one  else  to  do  it; 
and  any  one  else  who  does  it  under  any 
supposed  authority  from  the  homesteader 
violates  the  law,  and  is  amenable  to  the 
law."  U.  S.  r.  Niemeyer,  (E.  D.  Ark. 
1899)  94  Fed.  147,  per  VVilliaiha,  J., 
charging  a  jury. 
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Effect  of  purchase  on  prior  cutting. — A 
settler  on  the  public  lands  under  the 
Homestead  Act,  pending  his  residence 
thereon  and  prior  to  the  issue  of  a  final 
certificate,  is  like  a  person  in  possession 
under  an  uncompleted  contract  of  pur- 
chase»  and  he  is  not  authorized  to  cut  or 
remove  timber  therefrom  except  for  the 
purpose  of  preparing  the  land  in  the  or- 
dinary way  for  tillage;  but  if  he  does 
cut  and  remove  timber  therefrom  for  ex- 
port and  sale  merely,  and  afterwards  ob- 
tains a  certificate  from  the  register  and 
receiver  on  his  compliance  with  the  law, 
as  such  settler,  the  United  States  cannot 
thereafter  maintain  an  action  against  him 
for  damages  for  cutting  such  timber,  nor 
against  any  one  to  whom  he  may  have 
disposed  of  the  same  for  the  conversion 
thereof.  U.  S.  v.  Ball,  (C.  C.  Ore.  1887) 
31  Fed.  667,  followed  in  U.  S.  r.  Ellis, 
(C.  C.  Ore.  1903)  112  Fed.  1016,  and 
applied  where  the  settler  had  relinquished 
his  homestead,  and  simultaneously  made 
an  entry  with  forest  reserve  scrip  and  ac- 
quired title. 

Property  in  timber  cut. —  See  cases  cited 
under  tliis  head  in  notes  to  R.  S.  sec.  2461 
in  Timber  Lands  and  Forest  Kesebyes. 


Damages    for    unlawful    cutting. —  See 

also  cases  cited  under  this  head  in  notes 
to  R.  S.  sec.  2461  in  Timber  Lakds  ai«i> 
Forest  Reserves.  One  who  cuts  timber 
from  his  homestead  entry  before  his  right 
has  been  perfected  by  the  requisite  resi- 
dence and  cultivation,  if  he  was  a  willful 
trespasser  in  so  cutting,  would  be  liable  to 
the  government,  not  only  for  the  timber 
so  cut,  but  for  the  value  of  the  product 
created  by  his  labor;  if,  on  the  other 
hand,  he  acted  in  good  faith,  in  the  be- 
lief that  he  had  a  right  to  cut  and  sell 
the  tintber,  although  as  a  matter  of  law 
he  had  no  such  right,  he  would  be  an 
innocent  and  not  a  willful  trespasser,  and 
would  be  liable  to  the  government  only 
for  the  value  of  the  tin^r  in  its  original 
place.  The  same  rule  of  damages  is  ap- 
plicable to  a  purchaser  of  timber  from 
the  original  trespasser.  H.  D.  Williams 
Cooperage  Co.  t?.  U.  S.,  (C.  C.  A.  8th  Cir. 
1«15)  221  Fed.  234,  137  C.  C.  A.  90. 

Indictment  or  information. —  See  cases 
cited  under  this  head  in  notes  to  R.  S. 
sec.  2461  in  Timber  LAin>s  and  Fobest 

li^ERVES. 


Sec.  50.  [Timber,  etc.,  depredations  on  Indian  and  other  reservations.] 

Whoever  shall  unlawfully  cut,  or  aid  in  unlawfully  cutting,  or  shall 
wantonly  injure  or  destroy,  or  procure  to  be  wantonly  injured  or  destroyed, 
any  tree,  growing,  standing,  or  being  upon  any  land  of  the  United  States 
which,  in  pursuance  of  law,  has  been  reserved  or  purchased  by  the  United 
States  for  any  public  use,  or  upon  any  Indian  reservation,  or  lands  belong- 
ing to  or  occupied  by  any  tribe  of  Indians  under  the  authority  of  the 
United  States,  or  any  Indian  allotment  while  the  title  to  the  same  shall  be 
held  in  trust  by  the  Government,  or  while  the  same  shall  remain  inalienable 
by  the  allottee  without  the  consent  of  the  United  States,  shall  be  fined  not 
more  than  five  hundred  dollars,  or  imprisoned  not  more  than  one  year,  or 
both.     [35  Stat.  L,  1098,  as  amended  by  36  Stat,  L.  857,] 

This  section  was  drawn  from  R.  S.  sec.  5388  (Act  of  March  3,  1859,  ch.  78,  11  Stat. 
L.  408) ,  as  amended  by  the  Act  of  June  4,  1888,  ch.  340,  25  Stat.  L.  166,  and  the  Act 
of  March  3,  1876,  ch.  161,  S  1,  18  Stat.  L.  481,  both  of  which  were  repealed  by  section 
341,  infra,  tliis  title. 

K.  8.  Hec.  5388  punishes  the  unlawful  cutting  of  timber  upon  military  and  Indian 
reservations;  the  Act  of  March  3,  1875,  punishes  the  unlawfm  cutting  of  timber,  etc., 
upon  other  reservations.  For  this  reason  the  two  provisions  have  been  combined. 
The  words  "or  any  shade  or  ornamental  tree,  or  any  other  kind  of  tree,"  are  omitted 
as  re<lundant. 

By  an  Act  of  June  25,  1910,  ch.  431,  §  6,  36  Stat.  L.  867,  this  section  was  amended 
by  inserting:  therein  the  words  ''or  any  Indian  allotment  while  the  title  to  the  same 
shall  be  held  in  trust  by  the  Government,  or  while  the' same  shall  remain  inalienable 
by  the  allottee  without  the  consent  of  the  United  States,"  making  the  section  to  read 
as  given  in  the  text. 

For  general  provisions  relating  to  Indian  lands  and  reservations,  see  Indians. 


Unlawfully  cutting  timber  on  public 
lands. —  See  also  the  preceding  section  49 
and  notes  thereto. 

"  It  would  seem  that  until  the  passage 
of  the  amendment  of  June  4,  1888,  there 
wtLs  no  adequate  protection  to  timber 
standing    upon    Indian    reservations,    and 


the  amendment  was  manifestly  for  the 
purpose  of  extending  the  power  of  the 
criminal  law  for  the  protection  and  pres- 
ervation of  the  timber  in  such  reserva- 
tions." Labadie  v.  U.  S.,  (1897)  6  (Mela. 
4O0,  51  Pac.  666. 
Constitutionality. —  In  U.  S.  r.  Kempf. 
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(E.  D.  Wis.  1900)  171  Fed.  1021,  the  con- 
stitutionality of  R.  S.  sec.  5388,  above 
cited,  Tviaa  affirmed  in  sustaining  a  con- 
yiction  on  an  indictment  under  that  sec- 
tion for  cutting  timber  upon  certain  unal- 
lotted lanas,  being  a  portion  of  the  Me- 
nominee Indian  reservation  in  the  state 
of  Wisconain. 

Prior  to  the  amendment  of  zgio,  above 
noted,  Indian  allottees  under  the  Stock- 
bridge  and  Munsee  treaty  of  1856,  11 
Stat.  L.  663,  and  the  Act  of  Feb.  6,  1871, 
**  for  the  relief  of  the  Stockbridge  and 
Hunsee  tribe  of  Indians,"  were  vested 
with  sufficient  title  in  their  allotments 
to  authorize  the  cutting  of  timber  for 
sale,  and  not  by  way  of  improvements, 
without  the  approval  of  the  Department 
of  the  Interior.  U.  S.  v,  Paine  Lumber 
Co.,  (1907)  206  U.  S.  467,  27  S.  Ot.  697, 
61  U.  S.  (L.  ed.)  1139,  affirming  (E.  D. 
Wis.  1904)    154  Fed.  263. 

The  cutting  or  destroying  of  timber  on 
lands  which  had  been  patented  to  in- 
dividual Indians  was  not  an  offense  pun- 
ishable under  R.  S.  sec.  5388,  as  amended 
by  the  Act  of  June  4,  1888,  ch.  340. 
(1888)    19  Op.  Atty.-Gen.  183. 

The  lands  of  the  Cherokee  tribe  of  In- 
diana cannot  be  held  to  be  "  lands  of  the 
United  States,"  in  the  sense  of  the  lan- 
guage used  in  this  section  prior  to  the 
amendment  of  1888.  U.  S.  v,  Reese, 
(1879)  5  Dill.  405,  27  Fed.  Cas.  No.  16,- 
137;  (1887)  18  Op.  Atty.-Gen.  556. 

Indians  occnpsring  reservations,  the  title 
to  which  is  in  the  United  States  subject  to 
their  occupancy,  have  no  ri^ht  to  cut  and 
remove  the  dead  and  fallen  timber 
thereon  for  the  purpose  of  sale  alone;  such 
timber,  where  not  used  by  the  Indians  for 
fuel  or  for  agricultural  or  other  purposes 
connected  with  the  occupation  of  the  land, . 
being  the  property  of  the  United  States. 
(1888)   19  Op.  Atty.-Gen.  194. 

This  statute  was  held  applicable  to  an 
Indian  who  sustained  tribal  relations  and 
who  cut  timber  for  speculative  purposes 
standing  upon  the  Osage  Indian  reserva- 
tion. Labadie  v,  U.  S.,  (1897)  6  Okla. 
400,  61  Pac.  666. 

Semoval  of  timber  cut. —  One  who  did 
not  fell  the  trees  on  an  Indian  reservation 
or  aid  or  encourage  such  work  by  another, 
but  carried  away  the  timber  cut  by  an- 
other to  build  a  house  upon  his  allotted 
tract,  is  not  within  the  operation  of  this 
section.  U.  8.  v.  Konkapot,  (£.  D.  Wis. 
1890)  43  Fed.  64. 

Indictment. —  See  also  notes  io  R.  S. 
sec.  2461  in  Timber  Laitds  abd  Forest 
Resebvbs.     An  indictment  setting  forth 


the  prohibited  act  in  the  words  of  the 
statute  is  sufficient,  and  on  proof  of  such 
act  the  law  will  infer  a  criminal  intent. 
It  is  not  necessary  in  describing  the 
offense  to  employ  a  term  showing  a  wrong- 
ful act  or  criminal  intention.  U.  6.  v. 
Thompson,  (18d3)  6  McLean  56,  28  Fed. 
Cas.  No.  16,490. 

Evidence. —  In  civil  suits  or  criminal 
prosecutions  for  cutting  timber  upon  the 
public  lands,  it  was  held :  **  Official  plats 
and  books  in  the  office  of  the  register  of 
the  United  States  land  office,  produced  and 
explained  by  that  officer,  were  admissible 
in  evidence  on  the  part  of  the  government 
to  establish,  or  as  tending  to  establish, 
the  fact  that  the  lands  in  question  had 
not  been  sold  by  the  United  States.  These 
plats  and  books  are  the  official  records  of 
the  office,  and  are  kept  by  the  register 
so  as  to  show  what  lands  are  taken  under 
the  pre-emption,  homestead,  or  other  laws 
of  the  general  government.  These  official 
records,  in  connection  with  the  testimony 
of  the  register,  showed  that  the  locus  in 
quo  was  vacant  ■  land  which  had  never 
been  disposed  of  by  the  United  States  and 
were  sufficient  prima  facie  to  establish 
the  fact.  Gait  v.  Galloway,  (1830)  4  Pet. 
332,  343,  7  U.  S.  (L.  ed.)  876."  Bly  r. 
U.  S.,  (1877)  4  Dill.  464,  3  Fed.  Cas. 
No.  1,581. 

Under  an  indictment  for  cutting  walnut 
and  other  trees  the  allegation  of  other 
timber  authorized  proof  of  the  cutting  of 
other  than  walnut  trees.  U.  S.  r.  Redy, 
(1852)  5  McLean  358,  27  Fed.  Cas.  No. 
16.133. 

The  court  imposed  only  a  nominal  fine 
upon  a  defendant  convicted  under  an  in- 
dictment for  cutting  oak  and  other  timber 
on  the  land  of  the  United  States  where 
it  appeared  that  he  was  in  the  employ 
of  an  individual  and  cut  about  two 
thousand  trees  for  railroad  ties;  that  the 
man  who  employed  him  intended  to  enter 
the  land,  and  did  enter  two  quarters  of 
it,  but  the  other  quarter  was  entered  by 
another  person;  that  he  paid  this  other 
person  for  the  trees  cut  on  that  quarter 
section;  that  the  other  trespass  was  not 
an  aggravated  one,  and  in  fact  did  in- 
jury to  no  one  that  was  not  satisfactorily 
settled;  that  the  land  was  sold  at  the 
price  fixed  by  law,  having  been  previously 
offered,  but  not  sold,  at  public  sale;  and 
that  there  was  no  intention,  it  would 
seem,  to  defraud  the  public.  U.  S.  v. 
Murray,  (1851)  5  McLean  207,  27  Fed. 
Cas.  No.  15,843. 


Sec.  51.  [Boxing,  etc.,  lumber  on  public  land  for  turpentine,  etc.]  Who- 
ever shall  cut,  chip,  chop,  or  box  any  tree  upon  any  lands  belonging  to  the 
United  States,  or  upon  any  lands  covered  by  or  embraced  in  any  unper- 
fected  settlement,  application,  filing,  entry,  selection,  or  location,  made 


620 


7  FED.  STAT.  ANN.  (2d  Ed.) 


under  any  law  of  the  United  States,  for  the  purpose  of  obtaining  from  such 
tree  any  pitch,  turpentine,  or  other  substance,  or  shall  knowingly  encour- 
age, cause,  procure,  or  aid  in  the  cutting,  chipping,  chopping,  or  boxing  of 
any  such  tree,  or  shall  buy,  trade  for,  or  in  any  manner  acquire  any  pitch, 
turpentine,  or  other  substance,  or  any  article  or  commodity  made  from  any 
such  pitch,  turpentine,  or  other  substance,  when  he  has  knowledge  that  the 
same  has  been  so  unlawfully  obtained  from  such  trees,  shall  be  fined  not 
more  than  five  hundred  dollars,  or  imprisoned  not  more  than  one  year,  or 
both.    [35  Stat  L.  1098.] 

This  section  was  drawn,  with  but  slight  verbal  change,  from  the  Act  of  June  4« 
1906,  ch.  2571,  34  Stat.  L.  208,  which  was  repealed  by  section  341,  infra,  this  title. 


Civil  action  by  the  United  States.— 
In    Union    Naval    Stores    Co.    t).    U.    S., 

(1916)  240  U.  S.  284,  36  S.  Ct.  308,  60 
U.  S.  (L.  ed.)  644,  affirming  judgment  in 

(CCA.  5th  Cir.  1913)  202  Fed.  491, 
123  C.  C.  A.  1,  in  favor  of  the  United 
States  in  an  action  for  conversion  of 
turpentine  and  rosin,  the  court  said: 
"  There  was  no  error  in  charging  that 
'  the  boxing  of  trees  by  a  settler  on  public 
land  covered  by  an  unperfected  homestead 
entry,  or  by  any  person  who  knew  it  was 
public  land  (which  an  unperfected  home- 
stead entry  is),  and  the  extracting  of 
crude  turpentine  therefrom,  constitutes  in 
law  an  intentional,  willful  trespass,  al- 
though he  may  have  acted  without  knowl- 
edge of  the  illegality  of  the  act,  and  that 
from  such  persons  the  United  States  are 
entitled  to  recover  the  value  of  the  pro- 
duct manufactured  from  such  crude  tur- 
pentine by  the  settler,  or  from  any  person 
into  whose  possession  the  same  may  have 
passed.'  This  refers,  of  course,  as  other 
parts  of  the  charge  clearly  show,  to  a 
manufacture  by  Rayford,  who  was  himself 
the  trespasser.  .  .  .  There  is  nothing 
in  the  letter  or  policy  of  the  homestead 
act  that  permits  the  boxing  and  chipping 
of  pine  trees  for  the  purpose  of  extract- 
ing turpentine  for  sale  and  profit.  It 
cannot  be  regarded  as  cultivation  within 
the  meaning  of  the  act;  it  affects  the 
•value  of  the  inheritance  too  seriously  for 
that.  .  .  .  Grovernment  publications 
have  repeatedly  pointed  out  the  ill  effects 


of  the  practice.    The  recognition  of  these 
evils  led  Congress  to  pass  the  act  of  June 
4,  1906,  ch.  2571,  34  Stat.  208,  now  found 
in   Crim.   Code,   §   51    (act  of  March    4, 
1909.  ch.  321,  35  Stat.   1088,   1098).      It 
is  true  that  in  Bryant  t?.  U.  S.,  ([  C.  C.  A- 
5th  Cir.]  1901)  105  Fed.  941,  [45  C.  C.  A. 
145],  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit,  in  holding  that  boxing  for 
turpentine    was    not    a    criminal    onense 
within  the  meaning  of  §  2461    [in  Tiir- 
BJSB  Lands  and  Forest  Reserves],  said 
obiter,  'We  think  it  is  not  a  matter  of 
common  knowledge  that  such  cutting  and 
boxing  of  pine  trees  destroy  the  value  of 
the  trees  as  timber,  or  that  it  has  a  tend- 
ency even   to   retard   the  growth   of    the 
trees,'  and  that  this  view  was  made  the 
basis  of  a  decision  by  the  Circuit  Court 
of  Appeals  for  the  Eighth   Circuit   that 
prior   to  the  act  of   1906   the  boxing  of 
trees  for  turpentine  on  public  lands  was 
not  actionable.    U.  S.  t*.  Waters-Pierce  Oil 
Co.,  IC.  C.  A.   8th  Cir.   1912]    196   Fed. 
767,  769,    [116  C.   C.  A.   391].     We  are 
clear,  however,  that  the  act  of  1906  only 
rendered  criminal  that  which  before  was 
actionable   because   not   included   in    any 
right  or  privilege  expressly  or  by  impli- 
cation conferred  upon  the  homesteader  by 
the  act  of  Congress.    So  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  held  in 
Parish  v.  U.  S.,  [C.  C.  A.  5th  Cir.  1911] 
184  Fed.  590,  [106  C.  C.  A*  570].    And  see 
U.  S.  I?.  Taylor,  [S.  D.  Ala.  1888]  35  Fed. 
484/' 


Sec.  52.  [Setting  IBre  to  timber  on  public  lands.]  Whoever  shall  will- 
fully set  on  fire,  or  cause  to  be  set  on  fire,  any  timber,  underbrush,  or  grass 
upon  the  public  domain,  or  shall  leave  or  suffer  fire  to  bum  unattended  near 
any  timber  or  other  inflammable  material,  shall  be  fined  not  more  than 
five  thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both.  [35 
Stat.  L.  1098.] 

This  section  was  drawn  from  an  Act  of  Feb.  24,  1897,  ch.  313,  29  Stat.  L.  594,  which 
was  amended  by  an  Act  of  May  5,  1900,  ch.  349,  31  Stat.  L.  169,  and  was  repealed  by 
section  341,  infra,  this  title. 

The  only  changes  made  were  the  substitution  of  the  initial  word  "  Whoever  "  for  the 
words  "That  any  person  who,"  the  omission  of  the  words  "or  maliciously'*  which 
appeared  after  the  word  "  wilfully,'*  the  omission  of  the  words  "  shaU  be  deemed  guilty 
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of  a  misdaneanor^  and  upon  conviction  thereof  in  any  district  court  of  the  United 
States  having  jurisdiction  of  the  same  "  which  appeared  after  the  words  "  inflammable 
material/'  the  omission  of  the  words  "  in  a  sum  **  which  appeared  after  the  word 
"  fined/'  and  the  omission  of  the  words  ''  for  a  term  of  "  which  appeared  after  the  word 
**  imprisoned." 

Sec.  53.  [Failing  to  extinguiflh  fires.]  Whoever  shall  build  a  fire  in  or 
near  any  forest,  timber,  or  other  inflammable  material  upon  the  public 
domain,  (or  upon  any  Indian  reservation,  or  lands  bielonging  to  or  occupied 
by  any  tribe  of  Indians  under  the  authority  of  the  United  States,  or  upon 
any  Indian  allotment  while  the  title  to  the  same  shall  be  held  in  trust  by 
the  Government,  or  while  the  same  shall  remain  inalienable  by  the  allottee 
without  the  consent  of  the  United  States,  shall,)  before  leaving  said  fire, 
totally  extinguish  the  same;  and  whoever  shall  fail  to  do  so  shall  be  fined 
not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  one  year, 
or  both.    [35  Stat,  L,  1098,  as  amended  by  36  Stat,  L.  857,] 

This  section  was  drawn  from  the  Act  of  Feb.  24,  1897,  ch.  313,  §  2,  29  Stat.  L.  594, 
as  amended  by  an  Act  of  May  6,  190O,  ch.  349,  31  Stat.  L.  170,  which,  repealed  by 
section  341,  tn/ro,  this  title,  was  as  follows: 

"Sec.  2.  That  any  person  who  shall  build  a  fire  in  or  near  any  forest,  timber,  or 
other  inflammable  material  upon  the  public  domain  shall,  before  leaving  said  fire, 
totally  extinguish  the  same.  Any  person  failing  to  do  so  shall  be  deemed  ^ilty  of  a 
misdemeanor,  and  upon  conviction  thereof  in  any  district  court  of  the  United  States 
having  jurisdiction  of  the  same  shall  be  fined  in  a  sum  not  more  than  one  thousand 
dollars  or  be  imprisoned  for  a  term  of  not  more  than  one  year,  or  both." 

By  an  Act  of  Jime  25,  1910,  ch.  431,  §  6,  this  section  was  amended  by  inserting 
therein  the  words  **  or  upon  any  Indian  reservation  "  and  ending  with  the  words 
''without  the  consent  of  the  United  States,''  making  the  section  to  read  as  given  in 
the  text. 

For  provisions  relating  to  Indian  reservations,  see  Inmaxs. 

Sec.  54.  [Fines  to  be  paid  into  school  fund.]  In  all  cases  arising  under 
the  two  preceding  sections  the  fines  collected  shall  be  paid  into  the  public 
school  fund  of  the  county  in  which  the  lands  where  the  offense  was  com- 
mitted are  situated.    [35  Stat,  L,  1099.]  ■ 

This  section  was  drawn  from  the  Act  of  Feb.  24,  1897,  ch.  313,  §  3,  29  Stat.  L.  604, 
f«  amended  by  the  Act  of  May  5,  1900,  ch.  349,  31  Stat.  L.  170,  which  was  repealed  by 
section  341,  infra,  this  title. 

The  only  change  made  was  the  substitution  of  the  words  "  the  two  preceding  sec- 
tions "  for  the  words  "  this  Act,"  a  change  rendered  necessary  by  the  incorporation  of 
the  "  Act,"  to  which  reference  was  made  in  the  two  preceding  sections  of  this  Code. 

Sec.  55.  [Trespassing  on  Bull  Sun  National  Forest,  Oregon.]  Whoever, 
except  forest  rangers  and  other  persons  employed  by  the  United  States  to 
protect  the  forest,  federal,  and  state  ofiScers  in  the  discharge  of  their  duties, 
and  the  employees  of  the  water  board  of  the  city  of  Portland,  State  of 
Oregon,  shall  knowingly  trespass  upon  any  part  of  the  reserve  known  as 
Bull  Run  National  Forest,  in  the  Cascade  Mountains,  in  the  State  of 
Oregon,  or  shall  enter  thereon  for  the  purpose  of  grazing  stock,  or  shall 
engage  in  grazing  stock  thereon,  or  shall  permit  stock  of  any  kind  to  graze 
thereon,  shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned 
not  more  than  six  months,  or  both.     [35  Stat.  L.  1099.] 

This  section  was  drawn  fr<Mn  an  Act  of  April  28,  1904,  ch.  1774,  33  Stat.  L.  626, 
which  was  repealed  by  section  341.  infra,  this  title,  and  which  read  as  follows: 

''  That  from  and  after  the  date  of  the  passage  of  this  Act  it  shall  be  unlawful  for 
luiy  person  or  persons,  except  forest  rangers  and  other  persons  employed  by  the  United 
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States  to  protect  the  forest,  and  Federal  and  State  officers  in  the  discharge  of  their 
duties,  and  the  employees  of  the  water  board  of  the  city  of  Portland,  State  of  Oregon, 
to  enter,  for  the  purpose  of  grazing  stock,  upon  any  part  of  the  reserve  known  as  the 
Bull  Run  Forest  Reserve,  in  the  Cascade  Mountains,  in  the  State  of  Oregon,  which 
reserve  was  estal)lished  by  proclamation  of  the  President  of  the  United  States  in 
eighteen  hundred  and  ninety-two,  as  provided  by  section  twenty-four  of  an  Act  of 
Congress  entitled  *  An  Act  to  repeal  timber-culture  laws,  and  for  other  purposes,' 
approved  March  third,  eighteen  hundred  and  ninety-one,  and  which  reserve  includes 
within  its  area  the  water  supply  of  the  city  of  Portland,  State  of  Oregon;  and  any 
person  or  persons,  save  those  hereinbefore  excepted,  who  shall  engage  in  grazing  stock, 
or  who  shall  permit  stock  of  any  kind  to  graze  within  said  Bull  Run  Forest  Reserve, 
or  who  shall  knowingly  trespass  thereon,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  in  the  district  court  of  the  UnitS  States  for  the  district  of 
Oregon  shall  be  fined  not  to  exceed  five  hundred  dollars,  in  the  discretipn  of  the  court. 
And  the  Secretary  of  the  Interior  is  hereby  authorized  and  directed  to  enforce  the 
provisions  of  this  Act  by  all  proper  means  at  his  command,  and  to  exclude  from  said 
forest  reserve  stock  of  all  kinds  and  all  persons,  save  as  hereinbefore  excepted." 

While  the  language  of  the  Act  revised  in  this  section  has  been  transposed  and 
redundant  matter  omitted,  the  only  change  made  in  the  section  consists  in  providing 
that  the  punishment  be  fine  or  imprisonment,  or  both.  The  last  sentence  of  the  Act 
directing  the  Secretary  of  the  Interior  to  enforce  its  provisions  is  unnecessary,  as 
such  authority  is  conferred  in  general  acts  applying  to  all  reservations. 


Sec.  56.  [Breaking  fence  or  gate  inclosing  reserved  lands,  or  driving  or 
permitting  live  stock  to  enter  upon.]  Whoever  shall  knowingly  and  unlaw- 
fully break,  open,  or  destroy  any  gate,  fence,  hedge,  or  wall  inclosing  any 
lands  of  the  United  States  which,  in  pursuance  of  any  law,  have  been 
reserved  or  purchased  by  the  United  States  for  any  public  use;  or  whoever 
shall  drive  any  cattle,  horses,  hogs,  or  other  live  stock  upon  any  such  lands 
for  the  purpose  of  destroying  the  grass  or  trees  on  said  lands,  or  where 
they  may  destroy  the  said  grass  or  trees ;  or  whoever  shall  knowingly  per- 
mit his  cattle,  horses,  hogs,  or  other  live  stock,  to  enter  through  any  such 
inclosure  upon  any  such  lands  of  the  United  States,  where  such  cattle, 
horses,  hogs,  or  other  live  stock  may  or  can  destroy  the  grass  or  trees  or 
other  property  of  the  United  States  on  the  said  lands,  shall  be  fined  not 
more  than  five  hundred  dollars,  or  imprisoned  not  more  than  one  year,'  or 
both :  Provided,  That  nothing  in  this  section  shall  be  construed  to  apply  to 
unreserved  public  lands.     [35  Stat.  L.  1099.] 

This  section  was  taken  from  the  Act  of  March  3,  1875,  ch.  151,  §§  2,  3,  18  Stat.  L. 
481,  482,  which  were  repealed  hy  section  341,  infra,  this  title. 

Tlie  two  sections  of  the  Act  revised  in  this  section  are  partly  duplications  of  each 
other,  and  for  that  reason  have  been  combined.  The  section  has  been  broadened  so  as 
to  include  "  other  live  stock."  The  proviso  to  the  section  has  been  simplified,  the  term 
"  unreserved  "  being  substituted  for  the  omitted  language. 

The  proviso  of  section  3  of  said  Act  of  1875  was  as  follows: 

"  Prtyvidedy  That  nothing  in  this  act  shall  be  construed  to  apply  to  unsurveyed  public 
lands  and  to  public  lands  subject  to  pre-emption  and  homestead  laws,  or  to  public  lands 
subject  to  an  act  to  promote  the  development  of  the  mining  resources  of  the  United 
States,  approved  May  tenth,  eighteen  hundred  and  seventv-two." 

The  Act  of  May  10,  1872,  ch.  152,  17  Stat.  L.  91,  mentioned  in  said  proviso,  was 
incorporated  into  the  Revised  Statutes  as  sections  2318-2337,  given  unc^r  Mineral 
Laxds,  mines,  and  Mining,  vol.  6,  p. -508  et  seq. 

See  generaUy  Public  Paeks. 


Confined  to  inclosed  lands. — This  stat- 
ute, "  so  far  as  it  relates  to  the  pasturage 
of  reserved  or  purchased  lands  of  the 
United.  States,  refers  only  to  enclosed 
lands."  U.  S.  v.  Tygh  Valley  Land,  etc., 
Co.,  (C.  C.  Ore.  1896)  76  Fed.  693,  hold- 
ing, however,  that  there  was  no  implied 
license  from  the  United  States  to  pasture 


sheep  upon  an  uninclosed  forest  reserva- 
tion, growing  out  of  the  custom  that  has 
existed  from  the  beginning  of  the  govern- 
ment by  which  the  public  lands  have  been 
so  used,  and  that  the  government  was 
entitled  to  a  civil  remedy  to  prevent  suct^ 
threatened  trespass  and  injury. 
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Sec.  57.  [Injnriiig  or  removing  posts  or  monuments.]  Whoever  shall 
willfully  destroy,  deface,  change,  or  remove  to  another  place  any  section 
corner,  quarter-section  comer,  or  meander  post,  on  any  Government  line 
of  survey,  or  shall  willfully  cut  down  any  witness  tree  or  any  tree  blazed  to 
mark  the  line  of  a  Government  survey,  or  shall  willfully  deface,  change,  or 
remove  any  monument  or  bench  mark  of  any  Government  survey,  shall  be 
fined  not  more  than  two  hundred  and  fifty  dollars,  or  imprisoned  not  more 
than  six  months,  or  both.     [35  Stat,  L.  1099,] 

This  section  was  drawn  from  an  Act  of  June  10,  1896,  ch.  398,  29  Stat.  L.  343, 
repealed  by  section  341,  infra,  this  title.  The  changes  made  consisted  in  the  substitu- 
tion of  the  initial  words  "  WTioever  shall  willfully  "  for  the  w^ords  "  That  hereafter  it 
shall  be  unlawful  for  any  jjerson  to,"  the  insertion  of  the  word  "  willfully ''  wherever 
it  occurs,  and  the  substitution  of  the  last  provision  of  the  section  relating  to  fine  and 
imprisonment,  for  the  provisions  of  the  repealed  Act  relating  thereto,  whicli  were  as 
follows : 

*"  That  any  person  who  shall  offend  against  any  of  the  provisions  of  this  paragraph 
shall  be  deemed  guUty  of  a  misdemeanor,  and  upon  conviction  thereof  in  any  court 
shall  be  fined  not  exceeding  two  hundred  and  fifty  dollars,  or  be  imprisoned  not  more 
than  one  hundred  days.  All  the  fines  accruing  under  this  paragraph  shall  be  paid 
into  the  Treasury,  and  the  informer  in  each  case  of  conviction  shall  be  paid  the  sum 
of  twenty-five  dollars." 

Sec.  58.  [Interrapting  surveys.]  Whoever  in  any  manner,  by  threats  or 
force,  shall  interrupt,  hinder,  or  prevent  the  surveying  of  the  public  lands, 
or  of  any  private  land  claim  which  has  been  or  may  be  confirmed  by  the 
United  States,  by  the  persons  authorized  to  survey  the  same,  in  conformity 
with  the  instructions  of  the  Commissioner  of  the  General  Land  Office,  shall 
be  fined  not  more  than  three  thousand  dollars  and  imprisoned  not  more 
than  three  years.     [35  Stat,  L.  1099,] 

This  section  was  drawn  from  R.  S.  sec.  2412  (Act  of  May  29,  1830,  ch.  163,  4  Stat. 
L.  417) ,  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

**  Sec.  2412.  Every  person  who  in  any  manner,  by  threats  or  force,  interrupts,  hin- 
ders, or  prevents  the  surveying  of  the  public  lands,  or  of  any  private  land-claim  which 
has  been  or  may  be  confirmed  by  the  United  States,  by  the  persons  authorized  to  survey 
the  same,  in  conformity  with  the  instructions  of  the  Conunissioner  of  the  General 
Land-Office,  shall  be  fined  not  less  than  fifty  dollars  nor  more  than  three  thousand 
dollars,  and  be  imprisoned  not  less  than  one  nor  more  than  three  years." 

Unpatented    mining    dainui,    although  this  section.    U.  S.  v.  Fickett,   (€.  C.  A. 

claimed  by  the  Old  Pueblo  Copper  Com-  9th  Gir.  1913)    205  Fed.   134,   123  C.   C. 

pany,    a    corporation,    were    held    to    be  A.  366. 
"public   lands"   within  the  meaning   of 

Sec.  59.  [Agreements  to  prevent  bids  at  sale  of  lands.]  Whoever, 
before  or  at  the  time  of  the  public  sale  of  any  of  the  lands  of  the  United 
States,  shall  bargain,  contract,  or  agree,  or  attempt  to  bargain,  contract,  or 
agree  with  any  other  person,  that  the  last-named  person  shall  not  bid  upon 
or  purchase  the  land  so  offered  for  sale,  or  any  parcel  thereof ;  or  whoever 
by  intimidation,  combination,  or  unfair  management  shall  hinder  or  pre- 
vent, or  attempt  to  hinder  or  prevent,  any  person  from  bidding  upon  or 
purchasing  any  tract  of  land  so  offered  for  sale,  shall  be  fined  not  more  than 
one  thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both.  [35 
Stat.  L,  1099.] 

This  section  was  drawn,  with  but  slight  verbal  changes,  from  R.  S.  sec.  2373  (Act  of 
March  31,  1830,  ch.  48,  4  Stat.  L.  392) ,  which  was  repealed  by  section  341,  infra,  thia 
title,  which  read  as  follows: 
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"Sec.  2373.  Every  person  who,  before  or  at  the  time  of  the  public  sale  of  any  of 
the  lands  of  the  United  States,  bargains,  contracts,  or  agrees,  or  attempts  to  bargain, 
contract,  or  agree  with  any  other  person,  that  the  last-named  person  shall  not  bid 
upon  or  purchase  the  land  so  offered  for  sale,  or  any  parcel  thereof,  or  who  by  intimi- 
dation, combination,  or  unfair  management,  hinders,  or  prevents,  or  attempts  to  hinder 
or  .prevent,  any  person  from  bidding  upon  or  purchasing  any  tract  of  land  so  offered 
for  sale,  shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more 
than  two  years,  or  both." 


Object  of  statute.—-  In  Fackler  r.  Ford, 
(1861)  24  How.  322,  16  U.  S.  (L.  ed.) 
690,  holding  that  one  who  agrees  to  sell 
public,  land  which  he  expects  to  purchase 
at  a  public  sale,  cannot  thereafter  plead 
his  fraud  in  obtaining  title,  to  defeat 
a  decree  of  specific  performance,  the  court 
explained  the  Act  of  March  31,  1830,  as 
follows:  "The  fourth  section  is  intended 
to  protect  the  government  and  punish  all 
persons  who  enter  into  combinations  or 
conspiracies  to  prevent  others  from  bid- 
ding at  the  sales,  either  by  agreement 
not  to  do  80,  or  by  intimidation,  threats, 
or  violence."  See  also  Kllis  r.  Mosier, 
(1849)   2  Greene    (la.)    246. 

An  agreement  whereby  one  purchases 
for  the  benefit  of  others  is  not  prohibited 
where  there  is  no  agreement  calculated  to 
prevent   competition.     Switzer    v.   Skiles, 


(1846)  3  Oilman  (111.)  529,  44  Am.  Dec. 
723. 

The  employment  of  an  agent  to  pur- 
chase at  a  stipulated  price  is  not  unlaw- 
ful. Pearsons  i*.  Lee,  (1835)  1  Scam. 
(111.)    193. 

Agreement  need  not  be  direct. —  Under 
the  Act  of  March  31,  1830,  although  the 
agreement  must  be  positive,  it  need  not 
necessarily  be  direct.  Stannard  v.  Mc- 
Carthy,   (1841)    Morris    (la.)    124. 

The  government  is  the  only  party  that 
can  object  to  an  agreement  which  tends 
to  prevent  bidding,  especially  where  no 
one  else  is  injured  by  the  agreement. 
Easley  i\  Kellom,  (1872)  14  Wall.  279, 
20  U.  S.  (L.  ed.)  890;  Root  r.  Shields, 
(1868)  Woolw.  940,  20  Fed.  Cas.  No. 
12,038. 


Sec.  60.  [Injuries  to  United  States  telegraph,  etc.,  lines.]  Whoever 
shall  willfully  or  maliciously  injure  or  destroy  any  of  the  works,  property, 
or  material  of  any  telegraph,  telephone,  or  cable  line,  or  system,  operated 
or  controlled  by  the  United  States,  whether  constructed  or  in  process  of 
construction,  or  shall  willfully  or  maliciously  interfere  in  any  way  with  the 
working  or  use  of  any  such  line,  or  system,  or  shall  willfully  or  maliciously 
obstruct,  hinder,  or  delay  the  transmission  of  any  communication  over  any 
such  line,  or  system,  shall  be  fined  not  more  than  one  thousand  dollars,  or 
imprisoned  not  more  than  three  years,  or  both.     [35  Stcd.  L.  1099.] 

This  section  was  drawn  from  an  Act  of  June  23,  1874,  ch.  461,  18  Stat  L.  260,  which 
was  repealed  by  section  341,  infra,  this  title.  The  section  was  enlarged  to  include 
telephone  and  cable  lines  and  systems,  the  language  transposMl,  and  redimdant  lan- 
guage omitted.    The  Act  originally  read  as  follows: 

*'  That  any  person  or  persons  who  shall  wilfully  or  maliciously  injure  or  destroy 
any  of  the  works  or  property  or  material  of  any  telegraphic  line  constructed  and  owned, 
or  in  process  of  construction,  by  the  Unit^  States,  or  any  that  may  be  hereafter 
constructed  and  owned  or  occupied  and  controlled  by  the  United  States,  or  who  shall 
wilfully  or  maliciously  interfere  in  any  way  with  the  working  or  use  of  any  such  tele- 
graphic line,  or  who  ^lall  wilfully  or  maliciously  obstruct,  hinder,  or  delay  the  trans- 
mission of  any  communication  over  any  such  telegraphic  line,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  thereof  in  any  district  court  of  the  United  States 
having  jurisdiction  of  the  same,  shall  be  punished  by  a  fine  of  not  less  than  one  hun- 
dred nor  more  than  one  thousand  dollars,  or  with  imprisonment  for  a  term  not  exceed- 
ing three  years,  or  with  both,  in  the  discretion  of  the  court." 

Seo.  61.  [Counterfeiting  weather  forecast.]  Whoever  shall  knowingly 
issue  or  publish  any  counterfeit  weather  forecast  or  warning  of  weather 
conditions  falsely  representing  such  forecast  or  warning  to  have  been  issued 
or  published  by  the  Weather  Bureau,  United  States  Signal  Service,  or  other 
branch  of  the  Government  service,  shall  be  fined  not  more  than  five  hundred 
dollars,  or  imprisoned  not  more  than  ninety  days,  or  both,  [35  Stat,  L, 
1100,] 
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The  foregoing  section  was  druwn  from  the  Act  of  Aug.  8,  18M,  ch.  238,  28  Stat.  L.  274, 
the  Act  of  March  2, 1«»6,  ch.  169,  28  Stat.  L.  737,  and  the  Act  of  AprU  25,  1896,  ch.  140, 
29  Stat.  L.  108,  which  were  identical,  and  which  were  all  repealed  by  section  341,  infra, 
this  title.    The  Act  of  Anril  25,  1896,  ch.  140,  last  cited,  read  as  follows: 

"Any  person  who  shall  knowingly  issue  or  publish  any  counterfeit  weather  forecasts 
or  warnings  of  n^eather  conditions,  falsely  representing  such  forecasts  or  warnings  to 
have  been  issued  or  published  by  the  Weather  Bureau,  United  States  Signal  Service,  or 
other  hranch  of  the  Government  service,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  for  each  offense,  be  fined  in  a  sum  not  exceeding  five  hundred 
dollars,  or  imprisoned  not  to  exceed  ninety  days,  or  be  both  fined  and  imprisoned  in 
the  discretion  of  the  court." 

A  provision  similar  to  the  Act  here  quoted  was  made  by  the  Act  of  March  3,  1905, 
ch.  1405,  33  Stat.  L.  864,  except  that  the  words  "  United  States  Signal  Service  "  were 
omitted,  and  the  words  **  or  shall  molest  or  interfere  with  any  weather  or  storm  flag 
or  weather  map  or  bulletin  displayed  or  issued  by  the  United  States  Weather  Bureau  " 
were  inserted  after  the  words  "  Weather  Bureau."  While  this  Act  was  not  specifically 
repealed  by  the  Code,  it  was  undoubtedly  embraced  in  the  general  repealing  clause 
thereof. 

Sec.  62.  [Intarfering  with  employees  of  bureau  of  animal  industry.] 
Whoever  shall  forcibly  assault,  resist,  oppose,  prevent,  impede  or  interfere 
with  any  officer  or  employee  of  the  Bureau  of  Animal  Industry  of  the 
Department  of  Agriculture  in  the  execution  of  his  duties,  or  on  account  of 
the  execution  of  his  duties,  shall  be  fined  not  more  than  one  thousand  dol- 
lars, or  imprisoned  not  more  than  one  year,  or  both ;  and  whoever  shall  use 
any  deadly  or  dangerous  weapon  in  resisting  any  officer  or  employee  of  the 
Bureau  of  Animal  Industry  of  the  Department  of  Agriculture  in  the  execu- 
tion of  his  duties,  with  intent  to  commit  a  bodily  injury  upon  him  or  to 
deter  or  prevent  him  from  discharging  his  duties,  or  on  account  of  the 
performance  of  his  duties,  shall  be  fined  not  more  than  one  thousand  dol- 
lars, or  imprisoned  not  more  than  five  years,  or  both.     [35  Stat,  L.  1100,] 

This  section  was  drawn  from  the  Act  of  March  3,  1895,  ch.  1496,  §  5,  d3  Stat,  h, 
1265,  which  was  not  specifically  repealed,  but  was  undoubtedly  impliedly  repealed  by 
its  incorporation  in  this  section.  Said  Act  and  section  here  cited  is  giTen  in  Animals, 
vol.  1,  p.  393,  and  there  noted  as  superseded. 

The  onl^  real  change  made  in  this  section  consists  in  the  addition  of  the  words  ''  or 
both  "  at  the  end.  The  omission  of  the  words  "  who  discharges  any  deadly  weapon  at " 
takes  nothing  from  the  section,  ajs  the  act  of  discharging  a  weapon  is  embraced  and 
covered  by  the  words  "  shall  use  any  deadly  weapon,'*  etc. 

The  Act  of  June  30,  1914,  ch.  131,  38  Stat.  L.  419,  contained  a  provision  that  "here- 
after all  the  provisions  "  of  the  Act  of  March  3,  1905,  ch.  1496,  "  shall  apply  to  any 
railroad  company  or  other  common  carrier,  whose  road  or  line  forms  any  part  of  a 
route  over  which  cattle  or  other  live  stock  are  transported  in  the  course  of  shipment 
from  any  quarantined  State  or  Territory  or  the  District  of  Columbia,  or  from  the 
quarantined  portion  of  any  State  or  Territory  or  the  District  of  Columbia,  into  any 
other  State  or  Territory  or  the  District  of  Columbia."    See  Animals,  vol.  1,  p.  394. 

Sec.  63.  [Forgery  of  certiflcate  of  entry.]  Whoever  shall  forge,  counter- 
feit, or  falsely  alter  any  certificate  of  entry  made  or  required  to  be  made 
in  pursuance  of  law,  by  any  officer  of  the  customs,  or  shall  use  any  such 
forged,  counterfeited,  or  falsely  altered  certificate,  knowing  the  same  to  be 
forged,  counterfeited,  or  falsely  altered,  shall  be  fined  not  more  than  ten 
thousand  dollars  and  imprisoned  not  more  than  three  years.  [35  Stat.  L. 
1100.] 

This  section  was  drawn  from  K.  S.  sec.  5417  <Act  of  March  1,  182Z,  ch.  21,  3  Stat. 
L.  737) ,  which  was  repealed  by  section  341,  infra,  this  title. 

The  only  changes  made  were  the  substitution  of  the  initial  words  "  Whoever  shall  ^ 
for  the  words  "  Every  person  who,"  with  the  verbal  changes  rendered  necessary  by  said 
substitution,  and  the'  omission  of  the  words  "  at  hard  labor,"  which  formerly  appeared 
after  the  word  "  imprisoned." 
7  F,  S.  A,—  21 
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Sec.  64.  [Concealment  or  destruction  of  invoices,  etc.]  Whoever  shall 
willfully  conceal  or  destroy  any  invoice,  book,  or  paper  relating  to  any 
merchandise  liable  to  duty,  which  has  been  or  may  be  imported  into  the 
United  States  from  any  foreign  port  or  country,  after  an  inspection  thereof 
has  been  demanded  by  the  collector  of  any  collection  district,  or  shall  at 
any  tinle  conceal  or  destroy  any  such  invoice,  book,  or  paper  for  the  pur- 
pose of  suppressing  any  evidence  of  fraud  therein  contained,  shall  be  fined 
not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than  two  years, 
or  both.     [35  Stat  i.  1100.] 

This  section  was  drawn  from  R.  S.  sec.  5443  (Act  of  March  3,  1863,  ch.  76,  12  Stat. 
L.  740) ,  which  waa  repealed  by  section  341,  infra,  this  title.  The  only  changes  made 
were  the  substitution  of  the  initial  words  "  WTioever  shaU  "  for  the  words  "  Every  per- 
son who,"  with  such  verbal  changes  as  were  rendered  necessary  by  the  substitution. 

For  provisions  relating  to  invoices,  etc.,  see  Customs  Duties. 

Sec.  65.  [Besisting  revenue  ofDioer;  reBcuing  or  destroying  seiied  prop- 
erty, etc.]  Whoever  shall  forcibly  assault,  resist,  oppose,  prevent,  impede, 
or  interfer'e  with  any  oflSeer  of  the  customs  or  of  the  internal  revenue,  or 
his  deputy,  or  any  person  assisting  him  in  the  execution  of  his  duties,  or  any 
person  authorized  to  make  searches  and  seizures,  in  the  execution  of  his 
duty,  or  shall  rescue,  attempt  to  rescue,  or  cause  to  be  rescued,  any  prop- 
erty which  has  been  seized  by  any  person  so  authorized ;  or  whoever  before, 
at,  or  after  such  seizure,  in  order  to  prevent  the  seizure  or  securing  of  any 
goods,  wares,  or  merchandise  by  any  person  so  authorized,  shall  stave, 
break,  throw  overboard,  destroy,  or  remove  the  same,  shall  be  fined  not  more 
than  two  thousand  dollars,  or  imprisoned  not  more  than  one  year,  or  both ; 
and  whoever  shall  use  any  deadly  or  dangerous  weapon  in  resisting  any 
person  authorized  to  make  searches  or  seizures,  in  the  execution  of  his 
duty,  with  intent  to  commit  a  bodily  injury  upon  him  or  to  deter  or  pre- 
vent him  from  discharging  his  duty,  shall  be  imprisoned  not  more  than 
ten  years.    [35  Stat,  L,  1100.] 

This  section  was  drawn  from  K.  S.  sec.  5447  (Act  of  July  18,  1866,  ch.  201,  14  Stat.  L. 
179),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  5447.  Every  person  who  forcibly  assaults,  resists,  opposes,  prevents,  impedes, 
or  interferes  with  any  officer  of  the  customs,  or  his  deputy,  or  any  person  assisting 
Mm,  in  the  execution  of  his  duties,  or  any  person  authorized  to  make  searches  or 
seizures,  in  the  execution  of  his  duty,  or  who  rescues  or  attempts  to  rescue,  or  causes 
to  be  rescued,  any  property  which  has  been  seized  by  any  person  so  authorized,  or  who, 
before,  at,  or  after  such  seizure,  in  order  to  prevent  the  seizure  or  securing  of  any 
goods,  wares,  or  merchandise  by  any  person  so  authorized,  staves,  breaks,  throws  over- 
board, destroys,  or  removes  the  same,  shall  be  fined  not  less  than  one  hundred  dollars 
nor  more  than  two  thousand  dollars,  or  be  imprisoned  not  less  than  one  month  nor  more 
than  one  year,  or  both;  and  every  person  inio  discharges  any  deadly  weapon  at  any 
person  autiiorized  to  make  searches  or  seizures,  or  uses  any  deadly  or  dangerous  weapon 
in  resisting  him  in  the  execution  of  his  duty,  with  intent  to  conunit  a  bodily  injury 
upon  him,  or  to  deter  or  prevent  him  from  discharging  his  duty,  shall  be  imprisoned 
at  hard  labor  for  a  term  not  more  than  ten  years  or  less  than  one  year." 

The  only  material  alterations  consisted  in  the  substitution  of  tne  words  "Whoever 
shall  *'  for  the  words  "  Every  person  who,"  the  addition  of  the  words  "  or  of  the  internal 
revenue,"  the  alteration  of  the  phrase  "  searches  or  seizures  "  to  "  searelies  and  seiaB- 
ures,"  and  the  omission  of  the  minimum  penalty  and  punishment  by  hard  labor. 

See  generally  Customs  Duties;  Internal  Revenue. 

*'  This  relates  clearly  to  assaults,  resist-  does  not  deal  with  the  case  of  conspiracy 

ances,  or   interference  by  an   individual,  [see   sec.    19,   aupra,   this   title,   p.    4841 

and  to  the  use  of  deadly  or  dangerous  and  the  actual  commission  of  bodily  in- 

weapons  with  intent  to  commit  bodily  in-  jury."     U.   S.  v.  Patrick,    (M.   D.  Tenn. 

jury,  or  to  deter  or  prevent  the  person  1893)    54  Fed.  338. 

{authorized  from  discharging  his  duty.   It  Officer  sitting  at  his  post. — ^An  aaeaolt 
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upon  a  customs  officer  during  the  hours 
devoted  to  the  discharge  of  his  official 
duty,  at  the  place  where  he  was  assigned 
to  discharge  that  duty  and  while  he  was 
engaged  in  an  examination  of  papers 
officially  before  him  and  making  certain 
inquiries  in  the  line  of  his  duties,  is  an 
offense  under  this  statute.  The  officer  is 
as  much  entitled  to  its  protection  while 
Bitting  at  his  post  waiting  for  the  arrival 
of  the  ship,  or  the  discharge  of  the  cargo, 
aa  he  would  be  superintending  the  dis- 
charge. U.  S.  i>.  McEwan,  (S.  D.  N.  Y. 
1890)   44  Fed.  594. 

Protection  limited  to  customs  officers. — 
The  provisions  of  this  section  refer  only 
to  onenaes  committed  against  ollicers  of 
the  custom S|  their  deputies,  and  persons 
assisting  them  in  the  execution  of  their 
duties.  It  has  therefore  no  application 
to  an  act  done  in  resistance  of  an  Indian 
agent  in  making  searches  or  seizures 
upon  an  Indian  reservation.  Mackey  v. 
Miller,  (C.  C.  A.  9th  Cir.  1903)  126  Fed. 
161,  «2  C.  C.  A.  139. 

Service  of  process  on  officer.— The  sec- 
tion applies  to  a  case  of  active,  forcible 
interference  with  a  customs  or  revenue 
officer  or  with  one  assisting  such  officer, 
in  the  performance  of  his  duty  as  such, 
and  the  interference  must  be  with  the 
intent  to  impede  or  prevent  the  perform- 
ance of  the  duty.  It  does  not  apply  to 
an  arrest  of  such  an  officer  by  a  state 
officer  under  process  issuing  from  a  court 
and  regular  on  its  face.  Ex  p.  Murrav, 
(S.  D.  Ala.  1888)    35  Fed.  496. 


Purpose  of  interfennce  immaterial.— 
It  is  no  defense  to  an  indictment  for 
forcibly  obstructing  or  impeding  an  offi- 
cer of  the  customs  in  the  discnarge  of 
his  duty  that  the  object  of  the  party  was 
personal  chastisement,  and  not  to  obstruct 
or  impede  the  officer  in  the  discharge  of 
his  duty,  if  he  knew  the  officer  to  be  so 
engaged.  U.  S.  f.  Keen,  (1830)  5  Mason 
453,  25  Fed.  Gas.  No.  15,511. 

Where  officer  acts  without  authority. — 
Customs  officers  not  being  charged,  either 
by  statutes  or  the  regulations  of  the 
treasury  department,  with  the  duty  of 
arresting  Chinese  persons  who  have  un- 
lawfully entered  the  United  States,  one 
interfering  with  a  customs  officer  en- 
gaged in  making  such  an  arrest  is  not 
subject  to  indictment  under  the  provi- 
sions of  this  statute.  U.  S.  v.  Baira,  (D.. 
C.  Wash.  1891)    48  Fed.  554. 

Several  liability. —  "There  can  be  no 
doubt  that  each  individual  who  concurs 
in  resisting  or  impeding  an  officer  of  the 
customs  in  the  execution  of  his  duty  is 
liable  for  the  entire  penalty."  U.  S.  t\ 
Babson,  (1838)  1  Ware  450,  24  Fed.  Cas. 
No.  14,489,  where  judgment  was  rendered 
for  the  plaintiff  in  an  information  of  debt 
filed  by  the  district  attorney  to  recover 
a  penalty  under  the  Act  oi  March  23, 
1823,  ch.  58,  §  3,  3  Stat.  L.  781,  providing 
that  "  if  any  person  shall  forcibly  resist, 
prevent,  or  impede  any  officer  of  the  cus- 
toms," etc.,  "  such  person  so  offending 
shall  for  every  such  offense  be  fined  a 
sum  not  exceeding  four  hundred  dollars." 


Sec.  66.  [Falsely  assuming  to  be  a  revenue  officer.]  Whoever  shall 
falsely  represent  himself  to  be  a  revenue  oflBcer,  and,  in  such  assumed 
character,  demand  or  receive  any  money  or  other  article  of  value  from  any 
person  for  any  duty  or  tax  due  to  the  United  States,  or  for  any  violation 
or  pretended  violation  of  any  revenue  law  of  the  United  States,  shall  be 
fined  not  more  than  five  hundred  dollars  and  imprisoned  not  more  than 
two  years.     [35  Stat.  L.  1100,] 

This  section  was  drawn  from  R.  S.  sec.  5448  (Act  of  March  2,  1867,  ch.  169,  14  Stat. 
L.  484),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

**  Sec.  5448.  Every  person  who  falsely  represents  himself  to  be  a  revenue  officer,  and, 
in  such  assumed  character,  demands  or  receives  any  money  or  other  article  of  value  from 
any  person  for  any  duty  or  tax  due  to  the  United  States,  or  for  any  violation  or  pre- 
tended violation  of  any  revenue  law  of  the  United  States,  shall  be  deemed  guilty  of  a 
felony,  and  shall  be  fined  five  hundred  dollars,  and  imprisoned  not  less  than  six  months 
and  not  more  than  two  years." 

The  change  consisted  in  the  substitution  of  the  words  "  Whoever  shall "  for  the 
words  "  Every  person  who,"  the  omission  of  the  words  "  deemed  guilty  of  a  felony,  and 
shall  be "  which  appeared  before  the  word  "  fined,"  the  addition  of  the  words  "  not 
more  than  "  after  the  word  "  fined,"  and  the  omission  of  the  words  "  not  less  than  six 
months  and  "  after  the  word  '*  imprisoned." 

Falsely  assuming  to  be  an  officer  of  the  United  States  was  made  punishable  by 
section  32  of  this  Code,  sufra,  p.  516. 

See  generally  Inteknal  Bjsvekue. 


Indictment  sufficient. —  The  .first  count 
of  an  indictment  charged  that  the  defend- 
ants^ unlawfully  and  feloniously,  falsely 
represented  themselves  to  be  revenue  offi- 


cers of  the  United  States,  and  in  such 
asHumed  character  demanded  and  re- 
ceived certain  money,  to  wit,  $200,  of 
one  A.  I.,  for  the  pretended  violation  by 
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the  said  A.  I.  of  a  revenue  law  of  the 
United  States,  that  is  to  say,  of  section  8 
of  an  Act  of  Congress  ooi^ceming  inter- 
nal revenue  taxation,  approved  June  13, 
1898,  as  amended,  in  the  respect  of  know- 
ingly and  wilfully  buying  washed  revenue 
stamps.  The  second  count  was  like  the 
first,  except  that -it  charged  that  the  de- 


fendants had  in  po6se88i<ni  washed  and 
restored  revenue  stamps  knowingly  and 
without  lawful  excuse,  these  two  counts 
being  laid  under  this  section.  They  were 
held  to  be  technically  sufficient  to  charge 
the  offense.  U.  S.  v.  Brown,  (S.  D.  N.  Y. 
1902)    119  Fed.  482. 


Sbo.  67.  [Offering  presents  to  revenue  officer.]  Whoever,  being  engaged 
in  the  importation  into  the  United  States  of  any  goods,  wares,  or  merchan- 
dise, or  being  interested  as  principal,  clerk,  or  agent  in  the  entry  of  any 
goods,  wares,  or  merchandise,  shall  at  any  time  make,  or  offer  to  make,  to 
any  oflScer  of  the  revenue,  any  gratuity  or  present  of  money  or  other 
thing  of  value,  shall  be  fined  not  more  than  five  thousand  dollars,  or 
imprisoned  not  more  than  two  years,  or  both.  [35  8iai.  L.  1100.] 

This  section  was  drawn  from  R.  S.  sec.  5462  (Act  of  March  3,  1863,  ch.  76,  12  Stat. 
L.  740),  as  amended  by  the  Act  of  Feb.  18,  1876,  ch.  80,  18  Stat.  L.  320,  which  waa 
repealed  by  section  341,  infra,  this  title. 

The  only  material  changes  were  the  substitution  of  the  initial  words  '^Whoever, 
being  "  for  the  words  "  Every  person,"  and  the  addition  of  the  words  **  or  both  "  at  the 
end  of  the  section  after  the  words  ''  two  years." 


Seo.  68.  [Admitting  merchandise  to  entry  for  leas  than  legal  duty.] 
Whoever,  being  an  officer  of  the  revenue,  shall,  by  any  means  whatever, 
knowingly  admit  or  aid  in  admitting  to  entry,  any  goods,  wares,  or  mer- 
chandise, upon  payment  of  less  than  the  amount  of  duty  legally  due 
thereon,  shall  be  removed  from  office  and  fined  not  more  than  five  thousand 
dollars,  or  Stnprisoned  not  more  than  two  years,  or  both.  [35  SicA.  L. 
1101.] 

This  section  was  drawn  from  R.  S.  sec.  5444  (Act  of  March  3,  1863,  ch.  76,  12  Stat. 
L.  739),  which  was  repealed  1^  section  341,  infra,  this  title. 

Aside  from  sHght  verbal  changes,  the  only  material  alteration  was  the  addition  of  the 
words  "  or  both  "  after  the  words  "  two  years  "  at  the  end  of  the  section. 

For  provisions  relating  to  the  entry  of  merchandise,  see  Customs  Dunss. 


"Entry." — This  section  does  not  refer 
merely  to  the  act  of  filing  at  the  custom 
house  the  document  known  as  an  ''en- 
try," but  comprises  the  transaction  of  en- 
tering the  gocMls  into  the  body  of  the  com- 
merce of  l£e  country;  that  is,  the  whole 
process  of  passine  the  goods  through  the 
custom  house,  ^^ch  cannot  be  deemed 
complete  until  liquidation  has  been  had. 
U.  S.  V.  MescaU,  (E.  D.  N.  Y.  1908)  164 
Fed.  584. 

Aid  in  the  iUegal  admission  of  imports. 
—  This  section  includes  aid  given  both 
before  and  after  the  fact;  and  where  a 
customs  officer  aids  one  who  lias  made 
wrongful  entry,  by  concealing  the  falsity 
of  the  entry,  or  by  supporting  it  by  false 
official  returns,  he  is  within  the  prohibi- 
tion of  the  section.  U.  S.  v,  MescaU,  (E. 
D.  N.  Y.  1908)    164  Fed.  684. 

**  To  bring  the  offender  under  the  stat- 
ute, it  is  not  necessary  that  he  should  at 
the  time  of  doing  the  forbidden  act  be 
shown  to  have  been  acting  strictly  as  a 
de  jure  officer.     Certainly  it  is  sufficient 


that  he,  as  an  officer  of  the  revenue,  was 
undertaking  to  perform  a  duty  within 
the  department  of  which  he  was  an  offi- 
cial member,  and  to  which  duty  he  had 
been  assigned  by  his  superior,  according 
to  the  practice  of  the  department,  and 
upon  the  understanding  that  it  was  an 
obligatory  duty,  and  that  he  accepted  the 
duty  and  undertook  its  performance. 
Every  officer  'by  any  means  whatever' 
knowingly  aiding  the  illegal  admission  of 
goods  is  punishable.  If  the  means  adopted 
by  him  was  to  accept  a  duty  which  did 
not  belong  to  him,  and  to  take  advantage 
of  his  knowledge  that  his  performance  of 
that  duty  would  be  recognized  by  his  su- 
perior bflScer,  that  would  oe  quite  as  much 
of  a  'means'  within  the  meaning  of  the 
statute,  as  if  he  had  departed  from  a  duty 
regularly  laid  upon  him."  U.  S. «?.  Rosen- 
thal, (S.  D.  N.  Y.  1903)  126  Fed.  766, 
judgment  affirmed  (C.  C.  A.  2d  Cir.  1905) 
145  Fed.  1,  76  C.  C  A.  31,  certiorari 
denied  (1906)  200  U.  S.  61S,  26  S.  Ct 
755,  50  XJ.  S.  (L.  ed.)  628. 
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Sbg.  69.  [Seonring  entry  of  merchandise  by  false  samples,  etc.]  Who- 
ever, by  any  means  whatever,  shall  knowingly  effect,  or  aid  in  effecting,  any 
entry  of  goods,  wares,  or  merchandise,  at  less  than  the  true  weight  or  meas- 
ure thereof,  or  upon  a  false  classification  thereof  as  to  quality  or  value,  or 
by  the  payment  of  less  than  the  amount  of  duty  legally  due  thereon,  shall 
be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than 
two  years,  or  both.    [35  8iai.  L.  1101.] 

This  section  waa  drawn  from  R.  S.  sec.  5445  (Act  of  March  3,  1863,  ch.  76,  12  Stat. 
L.  739),  which  was  repealed  by  section  341,  infra,  this  title. 

The  only  change  made  was  the  substitution  of  the  word  "  Whoever  "  for  the  words 
''Every  person  who,"  and  such  changes  in  the  form  of  the  words  foUowing  as  the 
sabBtitution  rendered  necessary. 

For  provisions  relating  to  the  entry  of  merchandise,  see  Ctjbtomb  Ditcdcs. 


This  section  has  not  been  repealed  by 
later  legislation.  Heike  r.  U.  S.,  (C.  C. 
A.  2d  Cir.  1911)  192  Fed.  83,  112  C.  C.  A. 
615,  affirmed  (1913)  227  U.  S.  131,  33 
S.  Ct.  226,  57  U.  S.  (L.  ed.)  450,  Ann. 
Caa.  1914G  128. 

The  term  "  entry,"  as  used  in  this  sec- 
tion, is  not  limited  to  the  paper  so  known 
in  the  customs  service,  nor  to  the  making 
and  filing  of  it,  nor  the  process  of  filing 
it  and  thereby  entering  tne  goods.  U.  S. 
V.  MescaU,  (E.  D.  N.  Y.  1908)  164  Fed. 
587. 

The  word  must  be  given  the  broader 
meaning  of  the  whole  process  of  putting 
the  goods  through  the  customs.  Ueike  v. 
U.  S.,  (C.  C.  A.  2d  Cir.  1911)  192  ted. 
83,  112  C.  C.  A.  615,  affirmed  (1913)  227 
U.  S.  131,  33  S.  Ct.  226,  57  U.  S.  (L.  ed.) 
450,  Ann.  Cas.  1914C  128. 

"  Effects,  or  aids  in  effecting."—  The  ex- 
pression ''  effects,  or  aids  in  effecting,"  an 
Illegal  entry  of  imports,  in  K.  S.  sec. 
5445  (embodied  in  the  text) ,  includes  aid 
in  carrying  out  the  fraud,  rendered  either 
after  or  before  entry  at  the  custom  house. 
U.  S,  r.  MescaU,  (E.  D.  X.  Y.  1908)  164 
Fed.  587. 

Foi]gery. —  The  provisions  of  this  sec- 
tion do  not  incluue  an  act  of  forgery,  nor 
any  act  done  in  the  preparation  of  papers 
preliminary  to  an  entry  of  goods.  U.  S. 
V.  Lawrence,  (1875)  13  Blatchf.  211,  26 
Fed.  Cas.  No.  15,572:  See  section  28, 
supra,  this  title,  p.  496. 

Customs  weigher. —  This  section,  while 
ordinarily  not  intended  to  apply  to  those 
individuals  —  customs  officers  —  covered 
by  the  preceding  section  of  the  law,  does 
not  exclude  an  officer  of  the  service  if 
the  facts  bring  him  within  the  definition 
of  the  "  person  "  at  whom  this  provision 
is  aimed,  and  may  therefore  include  a 
customs  weigher  who  aids  in  the  way 
prohibited.  U.  S.  v.  MescaU,  (E.  D. 
N.  Y.   1908)    164  Fed.  ^587. 

Offense  by  officer  while  performing  du- 
ties not  within  office. —  Under  this  section 
an  officer  is  indictable  where  he  knowingly 
and  corruptly  aids  an  importer  in  effect- 
ing an  entry  on  payment  of  less  than  the 
legal  duty,  although  his  action  was  in  the 
performance  of  a  duty  assigned   to  him 


by  a  superior  officer,  which  he  was  not 
obligated  to  perform,  and  could  not  le- 
gaUy  perform  under  the  statute.  U.  S. 
r.  Rosenthal,  (S.  D.  N.  Y.  1903)  126 
Fed.  766,  affi^rmed  (C.  C.  A.  2d  Cir.  1905) 
145  Fed.  1,  76  C.  C.  A.  31,  certiorari 
denied  (1906)  200  U.  S.  618,  26  S.  Ct. 
755,  50  U.  S.   (L.  ed.)   623. 

Failure  of  fraudulent  entry. —  The  pen- 
alty provided  for  iUegaUy  effecting  the 
entry  of  imports,  under  this  section, 
cannot  be  avoided  on  the  theory  that  the 
fraud  would  not  have  been  successful  un- 
tU  the  release  of  the  goods  after  pay- 
ment of  the  duty,  and  the  participants  m 
the  wrongdoing  might  have  repented  be- 
fore that  time.  U.  S.  v.  MescaU,  (E.  D. 
N.  Y.  1908)   164  Fed.  587. 

Defense  of  irregular  practice  at  custom 
house. —  While  an  importer  cannot  be  sub- 
jected to  a  forfeiture  or  penalty  unless  the 
practice  prescribed  by  statute  has  been 
followed  in  the  custom  house,  one  charged 
criminally  with  havinc  effected  an  entry 
of  goods  at  less  than  the  true  weight,  and 
by  payment  of  less  than  the  le^l  duty, 
by  means  of  a  false  invoice,  and  by  the 
bribing  of  the  examiner  to  approve  such 
invoice,  cannot  tfJce  advantage  of  the  fact 
that  the  practice  of  submitting  the  matter 
to  the  examiner,  instead  of  to  a  surveyor, 
was  irregular  and  unauthorized,  and  that 
the  examiner  had  no  legal  right,  under 
the  statute,  to  do  the  things  in  relation 
to  which  he  was  corruptly  influenced. 
U.  S.  t;.  Rosenthal,  (S.  D.  N.  Y.  1903) 
120  Fed.  766,  affirmed  (C.  C.  A.  2d  Cir. 
1905)  145  Fed.  1,  76  C.  C.  A.  31,  certio- 
rari denied  (1906)  200  U.  S.  618,  26  S. 
Ct.  755,  60  U.  S.    (L.  ed.)   628. 

Limitation. —  This  section  is  intended 
solely  for  the  protection  of  the  revenue 
arising  from  customs,  and  the  offense  de- 
fined by  it  is  therefore  a  crime  arising 
under  the  revenue  laws  of  the  United 
States,  and  a  prosecution  is  not  barred 
which  is  instituted  within  five  years  next 
after  the  committing  of  the  offense.  U.  S. 
V.  Hirsch,  (1879)  lOO  U.  S.  33,  25  U.  S. 
(L.  ed.)  539.  See  R.  S.  sec.  1046  in 
Chimin AL  Law,  vol.  2,  p.  697. 

An  indictment  which  charged  that  de- 
fendants, on  a  day  named,  "  with  intent 
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.  .  .  that  the  United  States  should  be 
wrongfully  deprived  of  a  portion  of  the 
lawful  duties  due "  on  certain  imported 
goods,  which  were  specifically  dutiable 
according  to  weight,  effected  an  entry 
thereof  at  less  iSian  their  true  weight 
and  by  payment  of  less  than  their  legal 
duty,  was  held  to  sufficiently  charge  that 
the  entry  was  "knowingly"  effected,  and 
also  that  the  entry  was  a  completed  en- 
try, on  which  the  duty  was  liquidated,  and 
not  merely  the  preliminary  entry.  U.  S. 
V.  Rosenthal,  (S.  D.  N.  Y/1903)  12«  Fed. 
706,  affirmed  (C.  C.  A.  2d  Cir.  1905)   145 


Fed.  1,  76  C.  C.  A.  31,  certiorari  denied 
(11>06)  200  U.  S.  618,  26  S.  Ct.  755,  50 
U.  S.   (L.  ed.)   623. 

Joinder  of  effecting  entry  and  aiding. — 
"  The  offense  of  effecting  an  entry,  and  of 
aiding  in  effecting  an  entry,  may  be  com- 
mitted by  different  persons,  yet  they  are 
different  stages  of  the  same  offense,  and 
may  be  charged  conjunctively  in  one  count 
against  the  same  person,  and  the  proof  of 
either  will  sustain  the  charge."  U.  S-  r. 
Bettilini,  (1871)  1  Woods  ©64,  24  Fed. 
Cas.  No.  14,587. 


Sec.  70.  [False  certification  by  consular  ofDicet.]  Whoever,  being  a  con- 
sul, or  vice-consul,  or  other  person  employed  in  the  consular  service  of  the 
United  States,  shall  knowingly  certify  falsely  to  any  invoice,  or  other 
paper  to  which  his  certificate  is  by  law  authorized  or  required,  shall  be  fined 
not  more  than  ten  thousand  dollars  and  imprisoned  not  more  than  three 
years.    [35  8t<U,  L.  1101.] 

This  section  was  drawn  from  R.  S.  sec.  5442  (Act  of  March  3,  1835,  ch.  33,  4  Stat. 
L.  773),  which  was  repealed  hy  section  341,  infra,  this  title,  and  which  read  as  follows : 

"  SEa  5442.  Every  consul,  vice-consul,  commercial  agent,  or  vice-commercial  agent, 
who  knowingly  and  falsely  certifies  to  any  invoice,  or  other  papers  to  which  his  certifi- 
cate is  hy  law  authorized  or  required,  shall  be  punished  by  a  fine  of  not  more  than  ten 
thousana  dollars  and  by  imprisonment  for  a  term  not  more  than  three  years." 

The  only  material  change  was  the  substitution  of  the  words  "  or  other  person  «n- 
ployed  in  the  consular  service  of  the  United  States  "  for  the  words  "  commercial  agent 
or  vice-commercial  agent,"  the  grade  of  commercial  agent  having  been  abolished  by  the 
Act  of  April  5,  1906,  ch.  13d6,  §  3.  See  Diplomatic  and  Consulae  Ofpicebs,  under 
which  title  are  given  also  provisions  relating  to  certifying  invoices,  etc.,  by  these 
officers. 


Seo.  71.  [Taking  seized  property  from  custody  of  revenue  officer.]  Who- 
ever shall  dispossess  or  rescue,  or  attempt  to  dispossess  or  rescue,  any  prop- 
erty taken  or  detained  by  any  officer  or  other  person  under  the  authority  of 
any  revenue  law  of  the  United  States,  or  shall  aid  or  assist  therein,  shall  be 
fined  not  more  than  three  hundred  dollars  and  imprisoned  not  more  than 
one  year.    [35  Stat.  L.  1101.] 

This  section  was  drawn  from  R.  S.  sec.  5446  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
117;  Act  of  July  13,  1866,  ch.  184,  14  Stat.  h.  171),  which  was  repealed  by  section  341, 
infra,  this  title. 

The  only  changes  made  were  the  substitution  of  the  words  "  Whoever  shall "  for  the 
words  "Every  person  who"  and  the  changes  in  word  form  rendered  necessarv  thereby, 
and  the  substitution  of  the  words  "  not  more  than  one  year  "  for  the  words  ''not  more 
than  twdve  months." 


"The  offense  of  rescuin|;  property  con- 
sists in  the  forcible  retakmg  of  property 
out  of  the  hands  of  officers  of  the  law 
who  have  it  in  legal  custody.  An  attempt 
to  rescue  is  a  forcible,  but  unsuccessful, 
effort  to    accomplish    a   rescue. 


A  forcible  effort,  in  contemplation  of  law, 
does  not  necessarily  require  actual  vio- 
lence to  be  committed  against  an  ofncer." 
U.  S.  V.  Ford,  (W.  D.  N.  C.  1887)  33 
Fed.  861. 


Seo.»  72.  [Forging  or  altering  ship's  papers  or  custom-house  docu- 
ments.] Whoever  shall  falsely  make,  forge,  counterfeit,  or  alter  any  instru- 
ment in  imitation  of,  or  purporting  to  be,  an  abstract  or  official  copy  or  cer- 
tificate of  the  recording,  registry,  or  enrollment  of  any  vessel,  in  the  office 
of  any  collector  of  the  customs,  or  a  license  to  any  vessel  for  carrying  on  the 
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coasting  trade  or  fisheries  of  the  United  States,  or  a  certificate  of  owner- 
ship, pass,  passport,  sea  letter,  oi*  clearance,  granted  for  any  vessel,  under 
the  authority  of  the  United  States,  or  a  permit,  debenture,  or  other  official 
document  granted  by  any  collector  or  other  officer  of  the  customs  by  virtue 
of  his  office ;  or  whoever  shall  utter,  publish,  or  pass,  or  attempt  to  utter, 
publish,  or  pass,  as  true,  any  such  false,  forged,  counterfeited,  or  falsely 
altered  iostrument,  abstract,  official  copy,  certificate,  license,  pass,  passport, 
sea  letter,  clearance,  permit,  debenture,  or  other  official  document  herein 
specified,  knowing  the  same  to  be  false,  forged,  counterfeited,  or  falsely 
altered,  with  an  intent  to  defraud,  shall  be  fined  not  more  than  one  thou- 
sand dollars  and  imprisoned  not  more  than  three  years.  [35  Stat,  L. 
1101.] 

This  section  was  drawn  from  R.  8.  sec.  5423  (Act  of  March  3,  1825,  ch.  65,  4  Stat. 
Ik  120),  which  was  repealed  by  section  341,  infra,  this  title. 

The  only  changes  made  consisted  in  the  substitution  of  the  words  "  Whoever  shaU  " 
for  the  words  "  If  any  person,"  together  with  the  verbal  changes  rendered  necessary 
by  such  substitution ;  and  the  omission  of  the  words  "  at  hard  labor,"  which  formerly 
appeared  after  the  word  "  imprisonment.'' 

For  provisions  relating  to  false  oath,  forgery  or  alteration  of  or  use  of  forged  or 
altered,  etc.,  licenses,  certificate  of  registry,  etc.,  see  Officers  of  Merchant  Vessels  ; 
SHiFPiNa  Ain>  Naviqation. 


A  signature,  written  or  printed,  recog- 
nized and  acknowledged  by  the  officer  as 
his  own,  is  a  sufficient  signing  and  count- 
ersigning of  certificates  to  satisfy  the  re- 
quirements of  this  statute  so  as  to  make 
the  forging  of  such  a  certificate  the  sub- 
ject of  indictment.  U.  S.  p.  Schoyer, 
(1845)   27  Fed.  Gas.  No.  16,232a. 

The  alteration  of  a  license  to  an  engi- 
neer, issued  under  R.  S.  see.  4441  (in 
Officebs  of  Merchant  Vessels)  ,  so  as  to 
give  the  licensee  the  appearance  of  a 
higher  class  than  that  for  which  the  li- 
cense was  actually  issued,  is  not  a  forg- 
ing of  a  public  record  for  the  purpose  of 


defrauding  the  United  States  under  this 
section  or  K.  S.  sees.  5418  or  5479,  em- 
bodied in  sec.  28,  supra,  this  title,  p.  496, 
(1890)   19  Op.  Atty.-Gen.  649. 

Indictment.— The  Act  of  March  2,  1799, 
1  Stat.  L.  659,  made  it  the  duty  of  the 
surveyor  to  give  to  the  importer  of  spirits, 
wines,  or  teas,  a  particular  certificate  as 
evidence  that  the  same  were  lawfully  im- 
ported. An  indictment  for  forgery  in  al- 
tering a  particular  certificate  was  held 
bad  when  it  alleged  that  the  collector 
issued  the  certificate  ex  officio.  U.  S.  v. 
Schoyer,  (1847)  2  Blatchf.  69,  27  Fed. 
Cas.  No.  16,232. 


Sec.  73.  [Forging  military  bounty-land  warrant,  etc.]  Whoever  i^all 
falsely  make,  alter,  forge,  or  counterfeit  any  military  bounty-land  warrant, 
or  military  bounty-land  warrant  certificate,  issued  or  purporting  to  have 
been  issued  by  the  Commissioner  of  Pensions  under  any  law  of  Congress, 
or  any  certificate  or  duplicate  certificate  of  location  of  any  military  bounty- 
land  warrant,  or  military  bounty-land  warrant  certificate  upon  any  of  the 
lands  of  the  United  States,  or  any  certificate  or  duplicate  certificate  of  the 
purchase  of  any  of  the  lands  of  the  United  States,  or  any  receipt  or  dupli- 
cate receipt  for  the  purchase  money  of  any  of  the  lands  of  the  United 
States,  issued  or  purporting  to  have  been  issued  by  the  register  and  receiver 
at  any  land  office  of  the  United  States  or  by  either  of  them ;  or  whoever 
shall  utter,  publish,  or  pass  as  true,  any  such  false,  forged,  or  counterfeited 
military  bounty-land  warrant,  military  bounty-land  warrant  certificate, 
certificate  or  duplicate  certificate  of  location,  certificate  or  duplicate  certifi- 
cate of  purchase,  receipt  or  duplicate  receipt  for  the  purchase  money  of 
any  of  the  lands  of  the  United  States,  knowing  the  same  to  be  false,  forged, 
or  counterfeited,  shall  be  imprisoned  not  more  than  ten  years.  [35  Stat 
L,  1101.] 
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The  foregoing  section  was  drawn  from  R.  S.  sec.  5420  (Act  of  Feb.  6,  1859,  ch.  23, 11 
Stat.  L.  381),  which  was  repealed  by  section  341,  infra,  this  title. 
Aside  from  a  rearrangement  of  provisions,  and  the  omission  of  redundant  matter,  no 

shall"; 

preceding 

not  less  Bian  three  years  nor  ^  which  had  appeared  after  the  word  "  imprisonment,"  and 

the  addition  of  the  word  "  not "  preceding  the  words  "  more  than  ten  years." 

Sec.  74.  [Forging,  etc.,  certiflcate  of  citizenship.]  Whoever  shall  falsely 
make,  forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged, 
or  counterfeited,  or  shall  knowingly  aid  or  assist  in  falsely  making,  forg- 
ing, or  counterfeiting  any  certificate  of  citizenship,  with  intent  to  use  the 
same,  or  with  the  intent  that  the  same  may  be  used  by  some  other  person, 
shall  be  fined  not  more  than  ten  thousand  dollars,  or  imprisoned  not  more 
than  ten  years,  or  both.     [^5  Stat.  L.  1102,\ 

This  section  was  drawn  from  the  Act  of  June  29,  1906,  ch.  3692,  34  Stat.  Lw  602,  which 
was  repealed  by  section  341,  infra,  this  title. 

The  only  material  changes  made  were  the  substitution  of  the  initial  words  "  Whoever 
shall "  for  the  words  ''  Every  person  who,"  and  the  omission  of  the  words  "  or  persons, 
shaU  be  deemed  guilty  of  a  felony,  and  a  person  convicted  of  such  offense"  which  for 
merly  appeared  i5ter  the  words  *  other  person." 

For  provisions  relating  to  certificates  of  citizenship,  see  Naturalization. 

Forgery  or  counterfeiting  a  certificate  provision  where  said  section  is  quoted  in 

of  citizenship  was  also  made  an  offense  in  full,  U.  S.  tx  Randolph   ( 1853 )    1  Pittsb. 

the  Act  of  March  3,  1813,  2  Stat.  L.  811,  (Pa.)  24,  27  Fed.  Cas.  No.  16,120. 
§  13.     See  for  a  prosecution  under  that 

Sec.  75.  [Engraving,  etc.,  plate  for  printing,  or  photographing,  selling, 
or  bringing  into  United  States,  etc.,  certificate  of  citizenship.]  Whoever 
shall  engrave,  or  cause  or  procure  to  be  engraved,  or  assist  in  engraving, 
any  plate  in  the  likeness  of  any  plate  designed  for  the  printing  of  a  certi. 
ficate  of  citizenship ;  or  whoever  shall  sell  any  such  plate,  or  shall  bring  into 
the  United  States  from  any  foreign  place  any  such  plate,  except  under  the 
direction  of  the  Secretary  of  Commerce  and  Labor  or  other  proper  oflScer; 
or  whoever  shall  have  in  his  control,  custody,  or  possession  any  metallic 
plate  engraved  after  the  similitude  of  any  plate  from  which  any  such  certi- 
ficate has  been  printed,  with  intent  to  use  or  to  suffer  such  plate  to  be  used . 
in  forging  or  counterfeiting  any  such  certificate  or  any  part  thereof;  or 
whoever  shall  print,  photograph,  or  in  any  manner  cause  to  be  printed, 
photographed,  made,  or  executed,  any  print  or  impression  in  the  likeness 
of  any  such  certificate,  or  any  part  thereof ;  or  whoever  shall  sell  any  such 
certificate,  or  shall  bring  the  same  into  the  United  States  from  any  foreign 
place,  except  by  direction  of  some  proper  officer  of  the  United  States;  or 
whoever  shall  have  in  his  possession  a  distinctive  paper  which  has  been 
adopted  by  the  proper  officer  of  the  United  States  for  the  printing  of  such 
certificate,  with  intent  unlawfully  to  use  the  same,  shall  be  fined  not  more 
than  ten  thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or  both. 
[35  Stat.  L.  1102.] 

This  section  was  drawn  from  the  Act  of  June  29,  1906,  ch.  3692,  |  17,  34  ©tat.  L.  602, 
which  was  repealed  by  section  341,  infra,  this  title. 

Aside  from  slight  verbal  changes,  the  only  alterations  were  the  substitution  of  the 
words  *'  Whoever  shall "  where  they  appear  the  first  three  times  in  the  text  for  the 
words  "  That  every  person  who,''  "  Any  person  who,"  and  "  every  person  who,"  respect- 
ively; the  substitution  of  the  words  *^ whoever  shall"  where  they  last  appear  for  the 
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word  "who,"  and  the  omission  of  the  words  "at  hard  labor  for"  which  had  preceded 
the  words  "  not  more  than  ten  years.'* 

By  the  Act  of  March  4,  1913,  ch.  141,  §  1,  there  was  created  a  Department  of  Labor, 
and  the  Secretary  of  the  Department  of  Commerce  and  Labor  was  designated  the  Secre- 
tary of  Commerce,  and  the  secretary  of  the  newly  created  Department  of  Labor  was 
given  jurisdiction  of  all  matters  relating  to  naturalization  proceedings.  See  Labob 
Dbpabtme:«t. 

See  generally  Natubaiizatioit. 

Sbg.  76.  [False  personation,  etc.,  in  procnring  naturalisation,  etc.]  Who- 
ever, when  applying  to  be  admitted  a  citizen,  or  when  appearing  as  a  wit- 
ness for  any  such  person,  shall  knowingly  personate  any  person  other  than 
himself,  or  shall  falsely  appear  in  the  name  of  a  deceased  person,  or  in  an 
assumed  or  fictitious  name ;  or  whoever  shall  falsely  make,  forge,  or  coun- 
terfeit any  oath,  notice,  affidavit,  certificate,  order,  record,  signature,  or 
other  instrument,  paper,  or  proceeding  required  or  authorized  by  any  law 
relating  to  or  providing  for  the  naturalization  of  aliens ;  or  whoever  shall 
utter,  sell,  dispose  of,  or  shall  use  as  true  or  genuine,  for  any  unlawful 
purpose,  any  false,  forged,  antedated,  or  counterfeit  oath,  notice,  certificate, 
order,  record,  signature,  instrument,  paper,  or  proceeding  above  specified ; 
or  whoever  shall  sell  or  dispose  of  to  any  person  other  than  the  person 
for  whom  it  was  originally  issued  any  certificate  of  citizenship  or  certificate 
showing  any  person  to  be  admitted  a  citizen,  shall  be  fined  not  more  than 
one  thousand  dollars,  or  imprisoned  not  more  than  five  years,  or  both. 
[S5  Stat  L.  1102.] 

This  section  was  drawn  from  R.  S.  sec.  5424  (Act  of  July  14,  1S70,  ch.  264,  16  Stat. 
L.  264),  which  was  repealed  by  section  341,  vnfra,  this  title,  and  which  read  as  foUows: 

**  Sbc.  5424.  Every  person  applying  to  be  admitted  a  citizen,  or  appearing  as  a  wit- 
ness for  any  such  person,  who  knowingly  personates  any  other  person  than  himself,  or 
falsely  appears  in  the  name  of  a  deceased  person,  or  in  an  ass'mned  or  fictitious  name, 
or  falsely  makes,  forges,  or  counterfeits  any  oath,  notice,  aJffidavit,  certificate,  order, 
record,  signature,  or  other  instrument,  paper,  or  proceeding  required  or  authorized  by 
any  law  relating  to  or  providing  for  the  naturalization  of  aliens;  or  who  utters,,  sells, 
disposes  of,  or  uses  as  true  or  genuine,  or  for  any  imlawful  purpose,  any  false,  forged, 
ante-dated,  or  counterfeit  oath,  notice,  certificate,  order,  record,  signature,  instrument, 
paper,  or  proceeding  above  specified;  or  sells  or  disposes  of  to  any  person  other  than 
the  person  for  whom  it  was  originaUy  issued  any  certificate  of  citizenship,  or  certificate 
showing  any  person  to  be  admitted  a  citizen,  shall  be  punished  by  imprisonment  at  hard 
labor  not  less  than  one  year,  nor  more  than  five  years,  or  by  a  fine  of  not  less  l^an  three 
hundred  nor  more  than  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment." 

The  onlv  material  changes  were  in  the  punishment  imiK>Bed,  and  in  the  substitution  of 
the  word  "  Whoever  "  with  which  the  section  opens  and  its  repetition  before  &ch  of  the 
following  auxiliary  clauses,  the  importance  oi  such  substilution  being  evident  by  the 
ruling  in  U.  S.  t\  York,  (C.  C.  N.  Y.  1904)  131  Fed.  323,  set  forth  below  in  this  note. 

See  Naturalization. 


Offense  a  misdemeanor. — ^The  omdssion  of 
any  declaration  of  felony  shows  a  legisla- 
tive intention  that  the  offenses  therein 
enumerated  should  not  be  deemed  felonies. 
There  can  be  no  merger  between  an  offense 
under  this  section  and  a  conspiracy  of 
which  it  was  the  object,  under  R.  S.  sec. 
6440,  embodied  in  sec.  37,  supra,  this  title, 
p.  634,  as  the  doctrine  of  merger  is  not 
applicable  as  between  misdemeanors,  and 
an  acquittal  on  an  indictment  under  said 
R.  S.  sec.  6440,  is  no  defense  to  an  indict- 
ment under  this  section.  Berkowitz  ol 
U.  a,  (C.  a  A.  3d  Cir.  1899)  93  Fed. 
452,  36  C.  C.  A.  379.  See  also,  to  the 
point  that  the  offense  is  not  a  felony. 


U.  S.  t?.  York,   (S.  IX  N.  Y.  1904)    131 
Fed.  323. 

"Whoever,"  now  in  the  t«rt  section.— 
In  U.  S.  V,  York,  (8.  D.  N.  Y.  1904) 
131  Fed.  323,  sustaining  a  demurrer  to 
an  indictment  for  aiding  and  abetting  one 
B  in  committing  the  offense  of  uttering  a 
false  certificate  in  violation  of  R.  S.  sec 
5224,  above  quoted,  because  the  indictment 
did  not  charge  that  said  B  was  either  a 
''  person  applying  to  be  admitted  a  citizai, 
or  appearing  as  a  witness  for  any  such 
person,"  the  court  said:  "It  will  be 
observed  that  after  the  word  'or,'  and 
before  the  words  '  who  utters,'  etc,  are 
omitted  the  words  *  every  person '  with 
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wbkh  the  section  opens.    The  same  omis- 
sion occurs  in  the  third  auxiliary  clause  of 
the  section.    Hence  *  who/  as  so  used,  and 
wherever   used    in   the   section,   refers   to 
the  initial  *  every  person.'    But  such  words 
*  every  person '  are  modified  by  the  words 
•applying   to   be    admitted    a   citizen,    or 
appearing  as  a  witness  for  any  such  per- 
son.' Hence,  as  the  section  literally  reads, 
a  person  uttering  a  certificate  can  only  be 
punished  in  case  he  was  a  '  person  apply- 
ing to  be  admitted  a  citizen,  or  appearing 
as  a  witness  for  any  such  person.'  "    But 
in  U.  S.  V.  Raisch,  (N.  D.  Cal.  1906)    144 
Fed.  486,  it  was  held  that  the  strict  rules 
of  syntax  should  not  control  in  the  con- 
struction of  the  section  as  against  what 
was  considered  to  be  the  intention  of  Con- 
gress that  the  auxiliary  clauses  were  to 
be  applied  to  "  any  person  "  without  the 
qualification  at  the  opening  of  the  section. 
"Certificate  of   citizenship."— See  also 
notes  to  the  following  section  77.    A  cer- 
tificate signed  by  the  clerk  and  under  the 
seal   of  the  court  to  the  effect  that  the 
party  on  the  day  named  therein  was  by 
the  judgment  of  the  court  admitted  to  be 
a  citizen  of  the  United  States,  was  held 
not  to  be  a  "  certificate  of  citizenship " 
within  the  meaning  of  that  term  in  the 
Act  of  March  3,   1813,   §    13,  2  Stat.  L. 
"811,   which    denounced    the    forging,   etc., 
or  the  sale  of  such  a  certificate,  another 
section   of  the  same  act  indicating  that 
the    "  certificate "    contemplated    in    said 
section   13  was  a  "  certified  copy  of  the 
act  by  which  he  shall  have  been  natural- 
ized,   setting    forth    such    naturalization 
and   the  time  thereof,"   and  not  a  mere 
statenient  of  fact  not  professing  to  be  a 
copy   of   any    judicial    record.      U.    S.    v. 
Makins,    (1869)    3   Am.   U   Rev.   777,   26 
Fed.  Cas.  No.  15,710. 

Section  13  of  the  Act  of  1813,  cited  in 
the  last  preceding  paragraph  was  "  the 
first  penal  statute  dealing  with  the  sub- 
ject of  documents  evidencing  the  right  of 
citizenship."  Dolan  v.  U.  S.,  (C.  C.  A. 
8th  dr.  1904)  133  Fed.  440,  69  C.  C.  A. 
274. 

False  swearing  or  false  testimony  given 
in  open  court  by  a  witness  for  the  appli- 


cant is  not  covered  by  this  section. 
The  words  "or  falsely  makes,  forges,  or 
counterfeits  any  oath  "  were  intended  to 
describe  the  ofl'ense  of  counterfeiting  the 
written  oath  commonly  known  as  "  first 
papers,"  provided  for  in  R.  S.  sec.  2165. 
expressly  repealed  by  Act  of  June  29. 
1906,  ch.  3592  (in  Natubalization,  vol.  6, 
p.  998),  or  the  final  certificate  of  citizen- 
ship issued  two  years  thereafter,  or 
some  record  of  a  court  pertaining  to  nat- 
uralization, or  a  written  affidavit,  notice, 
etc.  U.  S.  f?.  Lehman,  (E.  D.  Mo.  1889) 
39  Fed.  768. 

Cases  of  the  sale  of  valid  certificates  are 
not  the  only  ones  covered  by  this  section. 
The  intention  of  the  statute  is  to  pro- 
hibit all  selling  of  naturalization  papers 
whether  genuine  or  forged,  and  whether 
valid  or  invalid.  The  fact  that  certificates 
Jiave  been  fraudulently  procured,  and  that, 
if  the  real  facts  had  been  known  to  the 
court,  the  certificates  could  not  have  been 
lawfully  issued,  is  immaterial  on  an  in- 
dictment for  selling  a  certificate  of  citizen- 
ship. U.  S.  V.  Ragazzini,  (S.  D.  N.  Y. 
1892)  50  Fed.  923. 

Oath  as  to  fact  of  residence  under  R.  S. 
sec.  2167. — A  person  who  is  called  upon 
by    an    applicant    for    naturalization    to 
testify  as  to  the  fact  of  residence  for  three 
years  cannot  defend  against  an  accusation 
of  having  made  a  false  oath  in  that  re- 
gard, upon  the  ground  that  the  oath  waa 
not  required  by  the  naturalization  laws, 
inasmuch  as  the  applicant  might  have  es- 
tablished the  fact  by  his  own.  oath,  under 
section  R.  S.  sec.  2167,  expressly  repealed 
by   Act   of  June  29,    1906,   ch.   3592    (in 
^fATURAI.IZATIO^^  vol.  6,  p.  998).     U.   S. 
r.  Lehman,  (E.  D.  Mo.  1889)  39  Fed.  49. 
The   acceptance   from   the   clerk   of    a 
court,  or  from  the  hand  of  a  judge  him- 
self, of  a  certificate  of  citizenship,  which 
the  applicant  knows  the  court  has  been 
induced  to  grant  by  the   fraud  or  false 
testimony  of  the  person  himself  who  ac- 
cepts or  receives  it,  is  an  offense  under 
this  section,  as  well  as  the  obtaining  of  a 
certificate  from  any  other  party.     U.   S. 
r.  Lehman.  (TQ.  D.  Mo.  1889)  39  Fed.  768. 


Sec.  77.  [Using  false  certificate  of  citizenship  or  denying  citizenship, 
etc.]  Whoever  shall  use  or  attempt  to  use,  or  shall  aid,  assist,  or  partici- 
pate in  the  use  of  any  certificate  of  citizenship,  knowing  the  same  to  be 
forged,  counterfeit,  or  antedated,  or  knowing  the  same  to  have  been  pro- 
cured by  fraud  or  otherwise  unlawfully  obtained ;  or  whoever,  without  law- 
ful excuse,  shall  knowingly  possess  any  false,  forged,  antedated,  or  counter- 
feit certificate  of  citizenship  purporting  to  have  been  issued  under  any 
law  of  the  United  States  relating  to  naturalization,  knowing  such  certifi- 
cate to  be  false,  forged,  antedated,  or  counterfeit,  with'  the  intent  unlaw- 
fully to  use  the  same;  or  whoever  shall  obtain,  accept,  or  receive  any 
ceilificate  of  citizenship,  knowing  the  same  to  have  been  procured  by  fraud 
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or  by  the  use  or  means  of  any  false  name  or  statement  given  or  made  with 
the  intent  to  procure,  or  to  aid  in  procuring,  the  issuance  of  such  certificate, 
or  knowing  the  same  to  have  been  fraudulently  altered  or  antedated;  or 
whoever,  without  lawful  excuse,  shall  have  in  his  possession  any  blank 
certificate  of  citizenship  provided  by  the  Bureau  of  Immigration  and  Nat- 
uralization with  the  intent  unlawfully  to  use  the  same ;  or  whoever,  after 
having  been  admitted  to  be  a  citizen,  shall,  on  oath  or  by  affidavit,  know- 
ingly deny  that  he  has  been  so  admitted,  with  the  intent  to  evade  or  avoid 
any  duty  or  liability  imposed  or  required  by  law,  shall  be  fined  not  more 
than  one  thousand  dollars,  or  imprisoned  not  more  than  five  years,  or  both. 
[35  Stat.  L,  1102.] 

• 

This  section  was  drawn  from  R.  S.  sec.  5425  (Act  of  July  14,  1870,  ch.  264,  16  Stat. 
L.  254)  and  the  Act  of  June  29,  1906,  ch.  3592,  §  19,  34  Stat.  L.  602,  both  of  which  were 
repealed  by  section  341,  infra,  this  title.     R.  S.  sec.  5425  was  as  follows: 

"  Sec.  €^425.  Every  person  who  uses,  or  attempts  to  use,  or  aids,  or  aasists,  or 
participates  in  the  use  of  any  certificate  of  citizenship,  knowing  the  same  to  be 
forged,  or  counterfeit,  or  ante-dated,  or  knowing  the  same  to  have  been  procured 
by  fraud  or  otherwise  unlawfully  obtained;  or  who,  without  lawful  excuse,  know- 
ingly is  possessed  of  any  false,  forged,  ante-dated,  or  counterfeit  certificate  of 
citiasenship,  purporting  to  have  been  insued  under  the  provisions  of  any  law  of 
the  United  States  relating  to  naturalizsation,  knowing  such  certificate  to  be 
false,  forged,  ante-dated,  or  counterfeit,  with  intent  unlawfully  to  use  the  same;  or 
obtains,  accepts,  or  receives  any  certificate  of  citizenship  known  to  such  person  to  have 
been  procured  by  fraud  or  by  tlie  use  of  anv  false  name,  or  by  means  of  any  false  state- 
ment made  with  intent  to  procure,  or  to  aid  in  procuring,  the  issue  of  such  certificate, 
or  known  to  such  person  to  be  fraudulently  altered  or  ante-dated;  and  every  person 
who  has  been  or  may  be  admitted  to  be  a  citizen  who,  on  oath  or  by  affidavit,  knowingly 
denies  that  he  has  been  so  admitted,  with  intent  to  evade  or  avoid  any  duty  or  liability 
imposed  on  required  by  law,  shall  be  imprisoned  at  hard  labor  not  less  than  one  year  nor 
more  than  five  years,  or  be  fined  not  less  than  three  hundred  dollars  nor  more  than  one 
thousand  dollars,  or  both  such  punishments  may  be  imposed."    [R,  8.] 

The  Act  of  June  29,  1906,  ch.  3592,  §  19,  was  as  follows: 

"  Sec.  19.  That  every  person  who  without  lawful  excuse  is  possessed  of  any  blank 
certificate  of  citizenship  provided  by  the  Bureau  of  Immigration  and  Naturalization, 
with  intent  unlawfully  to  use  the  same,  shall  be  imprisoned  at  hard  labor  not  more  than 
five  years  or  be  fined  not  more  than  one  thousand  dollars." 

The  only  material  changes  were  the  substitution  of  the  words  "  whoever,  after  having 
been  admitted  to  be  a  citizen  "  for  the  words  "  every  person  who  has  been  or  may  be 
admitted  to  be  a  citizen,"  the  incorporation  of  the  provisions  of  section  19  of  the  Act 
last  quoted,  relating  to  certificates  of  naturalization,  and  a  change  in  the  form  of 
punishment. 

See  Natttraijzation. 


Aidins  ^^^  abetting  violation  of  this 
lection,  see  section  332,  infra,  this  title 
and  note  thereto. 

"Certificate  of  citizenship." — See  also 
notes  to  the  preceding  section  76.  "A 
certified  copy  of  the  record  of  the  court, 
showing  the  admission  of  an  alien  to 
citizenship  constitutes  a  '  certificate  of 
citizenship.'  .  .  .  There  is  no  statute  au- 
thorizing clerks  of  court  to  issue  certifi- 
cates of  citizenship  in  any  form.  Their 
authority  to  do  so  arises  from  the  fact 
that  they  have  the  custody  of  the  records." 
Dolan  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1904) 
133  Fed.  440,  69  C.  C.  A.  274. 

"Have  in  his  poBsession**  a  certificate. 
—  "The  giat  of  the  offense,  under  the 
statute,  is  the  having  in  his  possession," 
etc  "Its  actual  use  is  not  made  neces- 
sary by  this  statute."  Green  v.  U.  S.,  (C. 
a  A.  9th  Cir.  1907)  150  Fed.  660,  80 
C.  0.  A.  362. 


The  provisions  of  this  section  have  ref- 
erence solely  to  offenses  committed  with 
respect  to  proceedings  for  the  naturaliza- 
tion of  aliens.  An  indictment  charging  a 
conspiracy  to  commit  an  offense  under 
this  section  ( see  {  37,  supra,  p.  534 ) ,  must 
state  the  nationality  of  the  persons  for 
whom  the  certificates  were  to  be  obtained. 
U.  S.  t\  Melfl,  (D.  C.  Del.  1902)  118 
Fed.  899. 

An  indictment  charging  a  conspiracy 
to  commit  an  offense  against  the  United 
States  by  a  violation  of  the  provisions 
of  this  section  (see  §  37,  supra,  p.  534), 
must  allege  as  one  of  the  essential  in- 
gredients of  the  intended  offense  consti- 
tuting the  object  of  the  conspiracy,  that 
the  persons  who  should  obtain,  accept,  or 
receive  certificates  of  citizenship,  should 
do  so  with  knowledge  on  their  part  that 
they  had  been  procured  by  means  of  false 
statements  made  with  intent  to  procure 
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or  to  aid  in  procuring  the  issue  of  guch 
certificates.  U.  S.  v.  Melfi,  (D.  C.  Del. 
1902)   118  Fed.  S99. 

An  indictment  under  the  third  clause 
of  this  section,  merely  alleging  that  it 
was   "  known   to   the   defendant   to   have 


been  procured  by  fraud,"  and  not  advisin^p 
the  defendant  or  the  court  of  the  acts  con- 
stituting the  fraud  of  which  the  accused 
was  alleged  to  have  had  knowledge,  would 
be  clearly  bad.  U.  S.  f.  Lehman,  (E,  I>. 
:Mo.  1889)   39  Fed.  768. 


Sec.  78.  [Using  false  certificate,  etc.,  as  evidence  of  right  to  vote,  etc.] 

Whoever  shall  in  any  manner  use,  for  the  purpose  of  registering  as  a  voter, 
or  as  evidence  of  a  right  to  vote,  or  otherwise  unlawfully,  any  order,  certifi- 
cate of  citizenship,  or  certificate,  judgment,  or  exemplification,  showing 
any  person  to  be  admitted  to  be  a  citizen,  whether  heretofore  or  hereafter 
issued  or  made,  knowing  that  such  order,  certificate,  judgment,  or  exempli- 
fication has  been  unlawfully  issued  or  made;  or  whoever  shall  unlawfully 
use,  or  attempt  to  use,  any  such  order  or  certificate,  issued  to  or  in  the  name 
of  any  other  person,  or  in  a  fictitious  name,  or  the  name  of  a  deceased  per- 
son, shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not 
more  than  five  years,  or  both.    [,95  Stat.  L.  1103,] 

This  section  was  drawn  from  R.  S.  sec.  .5426  (Act  of  July  14,  1870,  ch.  254,  16  Stat.  L. 
254) ,  which  was  repealed  by  section  341,  infra,  this  title.  ' 

Aside  from  slight  verbal  changes  no  alterations  were  made,  except  the  substitution 
of  the  words  "  Whoever  shall "  for  the  words  "  Every  person "  where  they  twice 
appeared,  and  the  substitution  of  tlie  provisions  of  the  text  relating  to  punishment  for 
those  of  the  repealed  section,  which  provided  for  punisliment  "  by  imprisonment  at 
hard  labor  not  less  than  one  year  nor  more  than  five  years,  or  by  a  fine  of  not  less  than 
three  hundred  nor  more  than  one  thousand  dollars,  or  by  both  such  fine  and  imprison- 
ment." 


^Certificate  of  citizenship^  has  the 
same  meaning  in  this  section  as  the  snme 
term  in  the  preceding  section  77  (see 
notes  to  that  section).  It  is  not  confined 
to  a  document  which  purports  to  certify 
the  legal  effect  of  judicial  action  in  nat- 
uralization proceedings.  Dolan  t\  U.  S.,- 
(C.  C.  A.  8th  Cir.  1904)  133  Fed.  440, 
69  C.  C.  A.  274. 

Knowledge  that  the  certificate  was  un- 
lawfully issued  or  made  is  necessary  to 
constitute  an  offense  under  this  section. 
There  can  be  no  conviction  when  it  ap- 
pears that  the  defendant  complied  fully 
with  all  the  conditions  imposed  on  him 
as  prerequisite  to  his  admission,  and  that 
the  imlawfulness,  if  any,  was  in  the  want 
of  form  in  the  record  of  the  court.  In  re 
Coleman,  (1879)  15  Blatchf.  406,  6  Fed. 
Cas.  No.  2,980. 

Sufficiency  of  affidavit  to  complaint. — 
jLhe  constitutional  provision  that  the  ac- 
cused shall  enjoy  the  right  "to  be  in- 
formed of  the  nature  and  cause  of  the 
accusation,"  applies  as  well  to  the  prelim- 
inary proceedmgs  for  arrest^  before  in- 
dictment, as  to  the  indictment  itself,  and 
an  affidavit  to  a  complaint  which  charges 


that  the  accused  '^  unlawfully "  used  a 
certificate  knowinii:  that  such  certificate 
had  been  '^  unlawfully "  issued  or  made, 
sets  forth  no  "  probable  cause,"  when  it 
fails  to  set  forth  wherein  the  unlawful- 
ness of  the  issuing  consisted,  and  that  the 
defendant  knew  the  facts  so  alleged  to 
constitute  sucli  unlawfulness.  In  re  Cole* 
man,  (1879)  15  Blatchf.  406,  6  Fed.  Caa. 
No.  2,980. 

On  an  indictment  for  using,  for  the  pur- 
pose of  registering  as  a  voter,  a  natural- 
ization certificate,  knowing  the  same  to 
have  been  unlawfully  issu€»,  the  evidence 
showed  that  the  defendant  had  registered 
as  a  voter  upon  the  production  of  a  cer- 
tificate, which  certificate  had  been  issued 
without  the  presence  of  the  applicant  in 
court,  and  without  any  oath  having  heeai 
taken  by  him.  The  certificate  was  reign- 
lar  upon  its  face.  It  was  held  that  the 
mere  fact  that  the  defendant  knew  that 
the  certificate  had  been  issued  without  his 
presence  in  court,  and  without  an^  oath 
bemg  taken  by  him,  was  not  sufficient  to 
warrant  a  conviction.  U.  S.  v.  Burley, 
(1877)  14  Blatchf.  91,  24  Fed.  Cas.  No^ 
14,686. 


Sec.  79.  [Falsely  claiming  dtizeiuiliip.]  Whoeyer  shall  knowingly  use 
any  certificate  of  naturalization  heretofore  or  which  hereafter  may  be 
granted  by  any  court,  which  has  been  or  may  be  procured  through  fraud 
or  by  false  evidence,  or  which  has  been  or  may  hereafter  be  issued  by  the 
clerk  or  any  other  officer  of  the  court  without  any  appearance  and  hearing 
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of  the  applicant  in  court  and  without  lawful  authority ;  or  whoever,  for  any 
fraudulent  purpose  whatever,  shall  falsely  represent  himself  to  be  a  citi- 
zen of  the  United  States  without  having  been  duly  admitted  to  citizenship, 
shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more 
than  two  years,  or  both.    [35  Stat,  L,  1103.] 

This  section  waa  drawn  from  R.  S.  sec.  5428  (Act  of  July  14,  1870,  ch.  254,  16  Stat. 
I>.  254),  which  was  repealed  by  section  341,  infra y  this  title.*  Aside  from  a  sli^t  trans- 
poeition  of  w^ords,  no  change  has  been  made  in  this  section. 


An  indictment  for  violation  of  this  sec- 
tion was  held  sufficient  to  sustain  a  con- 
viction where  it  clearly  showed  that  the 
defendant  did  not  merely  '*  prepare "  to 
commit  the  offense,  but  according  to  the 
averments  and  the  finding  of  the  jury,  he 
took  active  steps  to  falsely  represent  him- 
self a  citizen  of  the  United  States.  Green 
r.  U.  S.,  (C.  C.  A.  9th  Cir.  1W>7)  150 
Fed.  660,  80  C.  C.  A.  362. 
The  word  "duly"  in  the  last  sentence 
applies    to    regularity    and    compliance 


u 


with  requirements,  rather  than  to  the 
truth  of  the  faets  set  forth."  U.  S.  v. 
Hamilton,  (S.  D.  N.  Y.  1907)  167  Fed. 
569. 

A  verdict  of  acquittal  in  a  prosecution 
for  violation  of  this  section  is  not  a  bar 
to  deportation  of  the  defendant  for  secur- 
ing admission  to  this  country  by  falsely 
representing  himself  to  be  a  citizen  of  the 
United  States.  Williams  v.  U.  S.,  (C.  C. 
A.  2d  Cir.  1911)  186  Fed.  479,  108  C.  C. 
A.  457. 


Sec.  80.  [Taking  false  oath  in  naturalisation  proceedings.]  Whoever,  in 
any  proceeding  under  or  by  virtue  of  any  law  relating  to  the  naturaliza- 
tion of  aliens,  shall  knowingly  swear  falsely  in  any  case  where  an  oath  is 
made  or  affidavit  taken,  shall  be  fined  not  more  than  one  thousand  dollars 
and  imprisoned  not  more  than  five  years.    [35  Stat,  L.  1103.] 

This  section  was  drawn  from  R.  S.  sec.  5395  (Act  of  July  14,  1870,  ch.  254,  16  Stat. 
L.  254),  which  was  repealed  by  section  ^41,  infra,  this  title,  and  which  read  as  follows: 

**SEa,  5395.  In  all  cases  where  any  oath  or  affidavit  is  made  or  taken  under  or  by 
yirtiie  of  any  law  relating  to  the  naturalisation  of  aliens,  or  in  any  proceedings  under 
such  laws,  any  person  taking  or  making  sucli  oath  or  affidavit  who  knowingly  swears 
falsely,  shall  be  punished  by  imprisonment  not  more  than  five  years,  nor  less  than  one 
year,  and  by  a  fine  of  not  mWe  tiian  one  thousand  dollars." 

Aside  from  a  general  transposition  of  language,  no  material  change  has  been  made, 
except  the  omission  of  the  words  '*  nor  less  than  one  year  "  which  appeared  in  the 
original  section. 


Felony. — The  offense  defined  in  this  sec- 
tion is  a  felony,  and  counts  thereunder 
may  be  joined  with  counts  under  R.  '.i. 
sees.  5426  and  5427,  embodied  respectively 
in  sec.  77,  supra,  p.  634,  and  sec.  332, 
infra,  this  title.  U.  S.  i;.  Lehman,  (E.  D. 
Mo.  1889)  39  Fed.  768. 

False  swearing  or  false  testimony  given 
in  open  court  by  a  witness  for  the  appli- 
cant is  punishable  exclusively  under  this 
section,  and  not  under  R.  S.  sec.  5424,  em- 
bodied in  sec.  76,  supra,  p.  633.  U.  S.  v. 
Lehman,  (E.  D.  Mo.  1889)  39  Fed.  768. 

To  make  a  case  of  perjury  under  this 
section,  the  oath  or  affidavit  must  be  one 
which  the  law  relating  to  naturalization 
requires  or  authorizes  the  party  to  take. 
The  third  subdivision  of  R.  8.  seo. 
2165,  provides  that  the  oath  of  the  ap- 
plicant shall  in  no  case  be  allowed  to 
prove  his  residence,  and  such  an  oath,  if 
taken  by  the  court,  is  extrajudicial,  on 
which  the  offense  of  perjury  cannot  bo 
laid.  U.  S.  r.  Grottkau,  (E.  D.  Wis. 
1887)  30  Fed.  672. 

It  is  not  necessary,  in  order  to  commit 


the  offense  defined  in  this  statute,  that 
there  should  have  been  any  purpose  of 
gain  or  any  instigation  of  malice.  It  is 
sufficient  that  the  defendant  wilfully  and 
knowingly  testified  falsely.  Holmgren  v, 
U.  S.,  (C.  C.  A.  9th  ar.  1907)  156  Fed. 
439,  84  C  O.  A.  301,  judgment  affirmed 
(1910)  217  U.  S.  509,  30  S.  Ot.  588,  54 
U.  S.  (L.  ed.)  861,  19  Ann.  Gas.  778. 

The  testimony  must  be  material  to 
make  a  witness,  swearing  falsely,  liable 
to  pimishment  under  this  section.  U.  S. 
V,  Bressi,  (W.  D.  Wash.  1913)  208  Fed. 
369. 

Perjury  in  state  courts. —  Under  R.  3. 
sec.  5395,  embodied  in  the  text  section,  it 
was  held  that  a  conviction  can  be  had  in 
a  federal  court  for  a  false  oath  in  natural- 
ization proceedings  had  in  a  state  court. 
Holmgren  v.  U.  S.,  (1«10)  217  U.  S.  509, 
30  S.  Ct.  588,  54  U.  S.  (L.  ed.)  861,  19 
Ann.  Gas.  778,  affirming  (€.  C.  A.  Otli 
Cir.  1907)  166  Fed.  439,  84  €.  C.  A.  301. 
•  R.  S.  sec.  5395,  above  quoted,  under 
the  text,  "  would  seem  to  be  sufficiently 
comprehensive  to  include  all  cases  of  false 
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swearing  in  naturalization  proceedings, 
committed  in  whatever  court.  That  such 
is  its  intention  is  shown  by  the  prior 
legislation  on  the  subject."  Schmidt  v, 
U.  S.,  (C.  C.  A.  9th  Cir.  1904)  133  Fed. 
257,  6«  0.  C.  A.  389. 

This  section  is  applicable  to  perjuries 
committed  in  naturalization  proceedings 
in  the  state  courts  when  the  oath  is  re- 
quired by  the  federal  statute.  But  when 
the  oath  is  one  added  by  the  state  law 
as  a  condition  precedent  to  the  exercise 
of  the  jurisdiction  tendered  by  the  federal 
statute  to  the  state  tribunal,  perjury  com- 
mitted thereon  cannot  be  made  the  sub- 
ject of  federal  jurisdiction.  U.  S.  v. 
Severino,  (S.  D.  N.  Y.  1903)  125  Fed. 
949. 

It  was  held  in  People  f.  Sweetman, 
(1857)  3  Park  Crim.  (N.  Y.)  358,  that 
wilful  false  swearing  by  a  person  giving 
material  testimony  in  a  naturalization 
proceeding,  before  a  county  court,  was 
an  offense  against  the  laws  of  the  United 
States  and  punishable  in  the  federal 
courts  and  not  in  the  state  courts. 

An  indictment  for  perjury  alleged  to 
have  been  committed  by  the  respondent  in 
his  declaration  of  intention  is  sufficiently 
specific  without  setting  out  the  declara- 
tion. U.  S.  V.  Walsh,  (C.  C.  Mass.  1884) 
22  Fed.  644. 

An  indictment  alleging  that  the  person 
who  administered  the  oath  to  the  defend- 
ant was  the  deputy  clerk  of  the  court, 
and  was  acting  as  such  when  the  oath 
was  administered,  and  that  it  was  ad- 
ministered in  open  court  was  sufficient, 
without  alleging  the  successive  steps 
taken  by  which  the  officer  became  deputy 
clerk.  U.  S.  v.  Lehman,  (E.  D.  Mo. 
1889)  39  Fed.  49. 

An  allegation  in  an  indictment  that  the 
defendant  "  did  commit  .  .  .  perjury " 
is  not  fatal  when  the  facts  constituting 
an  ofifense  under  this  section  had  been 
previously  stated.  The  attempt  to  give  a 
name  to  the  offense  may  be  rejected  as 
surplusage.  U.  S.  v,  Lemnan,  (E.  D.  Mo. 
1889)  39  Fed.  768. 


In  Boren  r.  U.  S.,  (C.  C.  A.  9th  dr. 
1W6)  144  Fed.  801,  75  C.  C.  A.  531,  where 
it  was  contended  that  the  indictment  for 
subornation  of  perjury  was  fatally  de- 
fective for  want  of  proper  assignment  of 
perjury,  and  no  objection  was  made  in 
the  trial  court  by  demurrer,  motion  to 
quash,  or  in  any  other  manner  until  after 
verdict,  the  defendant  thereby  waived  all 
objections  to  the  mere  form  in  which  the 
elements  of  the  crime  were  charged,  or 
the  fact  that  the  indictment  was  in- 
art  ificially  drawn. 

Variance. — "  In  prosecutions  for  per- 
jury, and  in  prosecutions  akin  thereto,  it 
IS  a  fundamental  rule  that  an  indictment 
must  show  that  the  tribunal  before  which 
the  offense  is  alleged  to  have  occurred 
had  jurisdiction  over  the  issue  to  which 
it  related.  It  is  also  a  fundamental  rule 
that  it  is  not  sufficient  to  allege  in  gen- 
eral terms  that  the  tribunal  named  had 
jurisdiction  over  the  issue  alleged  to  have 
been  involved,  because  such  an  allegation 
includes  matters  of  law  as  well  as  fact, 
while  it  is  the  duty  and  right  of  the 
court  before  which  an  indictment  is  pend- 
ing to  be  so  far  advised  of  the  facts  that 
it  can  determine  for  itself  whether  the 
issue  was  of  such  a  character  as  to  give 
the  tribunal  named  jurisdiction  thereof, 
and  such  as  to  render  the  alleged  offense 
material  thereto.  Consequently,  variances 
in  these  particulars  are  generally  fatal. 
.  .  .  Whatever  may  be  said  ordinarily 
with  regard  to  the  mere  details  of  the 
description  in  an  indictment  of  tiie  tri- 
bunal, and  of  the  issue  pending  therein, 
concerning  which  the  offense  is  alleged,  it 
is  certain  that  the  nature  of  the  allega- 
tions with  reference  to  an  affidavit  made 
in  contemplation  of  proceedings  after- 
wards to  be  taken  are  so  essentially 
different  from  allegations  with  reference 
to  proceedings  which  have  already  been 
taken  in  a  judicial  tribunal  that  an  in- 
dictment for  the  one,  followed  by  proofs 
of  the  other,  creates  a  fatal  variance." 
Moore  v.  U.  S.,  (C.  C.  A.  Ist  Cir.  1906) 
144  Fed.  962,  75  C.  C.  A.  670. 


Sec.  81.  [Provisions  applicable  to  all  courts  of  naturaliiation.]  The  pro- 
visions of  the  five  sections  last  preceding  shall  apply  to  all  proceedings  had 
or  taken,  or  attempted  to  be  had  or  taken,  before  any  court  in  which  any 
proceeding  for  naturalization  may  be  commenced  or  attempted  to  be  com- 
menced, and  whether  such  court  was  vested  by  law  with  jurisdiction  in 
naturalization  proceedings  or  not.  .  [35  Stat.  L.  1103,] 

This  section  was  drawn  from  R.  S.  sec.  6429  (Act  of  July  14,  1870,  ch.  254,  18  Stat 
L.  254) ,  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  foUowa: 

"  Sec.  5429.  The  provisions  of  the  five  preceding  sections  shall  apply  to  all  proceed- 
ings had  or  taken,  or  attempted  to  be  had  or  teScen,  before  any  court  in  which  sny 
proceeding  for  naturalization  may  be  commenced  or  attempted  to  be  commenced." 

The  only  change  made  was  the  addition  of  the  clause  relating  to  jurisdiction,  and, 
apparently,  the  new  matter  added  to  this  section  was  for  the  purpose  of  making  dear 
the  right  to  punish  violations  of  the  five  preceding  sections,  even  though  the  court  in 
which  the  proceeding  is  had  or  ti^en  had  no  jurisdiction  in*  naturalization  proceedings. 
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Sec.  82.  [Shanghaung  and  falsely  inducing  person  intoxicated  to  go  on 
vessel  prohibited.]  Whoever,  with  intent  that  any  person  shall  perform 
service  or  labor  of  any  kind  on  board  of  any  vessel  engaged  in  trade  and 
commerce  among  the  several  States  or  with  foreign  nations,  or  on  board  of 
any  vessel  of  the  United  States  engaged  in  navigating  the  high  seas  or  any 
navigable  water  of  the  United  States,  shall  procure  or  induce,  or  attempt 
to  procure  or  induce,  another,  by  force  or  threats  or  by  representations 
which  he  knows  or  believes  to  be  untrue,  or  while  the  person  so  procured  or 
induced  is  intoxicated  or  under  the  influence  of  any  drug,  to  go  on  board  of 
any  such  vessel,  or  to  sign  or  in  anywise  enter  into  any  agreement  to  go  on 
board  of  any  such  vessel  to  perform  service  or  labor  thereon ;  or  whoever 
shall  knowingly  detain  on  board  of  any  such  vessel  any  person  so  procured 
or  induced  to  go  on  board  thereof,  or  to  enter  into  any  agreement  to  go  on 
board  thereof,  by  any  means  herein  defined ;  or  whoever  shall  knowingly 
aid  or  abet  in  the  doing  of  any  of  the  things  herein  made  unlawful,  shall  be 
fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  one 
year,  or  both.    [35  Stat,  L.  1103.] 

This  section  is  a  re-enactment^  with  no  material  changes,  of  an  Act  of  June  28,  1906, 
eh.  3583,  SS  1-3,  34  Stat.  L.  551,  as  amended  by  an  Act  of  March  2,  1907,  ch.  2539,  34 
Stat.  L.  1233,  which  was  repealed  by  section  341,  infra,  this  title. 


Insufficient  information. —  In  U.  S.  t\ 
Domingos,  (N.  D.  Fla.  1911)  193  Fed. 
263,  an  information  was  held  insufficient 
on  demurrer  which  charged  substantially 
that  the  defendant  did  unlawfully,  with 
intent  that  the  person  William  Mitchell 
should  perform  service  and  labor  on  board 
of  a  vessel  engaged  in  trade  and  com- 
merce with  foreign  nations,  to  wit,  on 
board  the  Uruguayan  steamship  Oriental, 
and  while  said  WiUiam  Mitchell  was  in 
an  intoxicated  condition,  procure  and  in- 
duce said  Mitchell  to  go  on  board  said 
steamship  Oriental  with  intent  that  said 
Mitchell  should  perform  labor  and  service 
thereon  as  a  seaman.  The  court  said: 
*'  The  defendant  interposes  a  demurrer  to 
the  information  on  the  ground  that  it 
does  not  allege  that  said  Mitchell  was  pro- 
cured or  induced  by  force  or  threats,  or 
by  representations  which  defendant  knew 
or  believed  to  be  untrue.  However  repre- 
hensible may  be  the  practice  of  inveigling 
drunken  seamen  aboard  ship  for  the  pur- 
pose of  signing  them  in  contracts  which 
they  are  incapable  of  comprehending,  and 
whatever  may  have  been  the  intention  of 
Congress  by  this  legislation  to  protect  the 


unwary  seamen  from  falling  hapless  vic- 
tims to  the  ingenious  snares  of  hospitable 
rwnnerSf  if  the  legislative  purpose  was  to 
prohibit  the  mere  inducing  of  drunken 
seamen  aboard  ship  for  the  purpose  of 
shipping  them  in  the  service  of  the  vessel, 
the  statute  falls  lamentably  short  of  the 
mark.  From  an  inspection  of  section  82 
in  question,  it  will  be  seen  that  the  offense 
denounced  by  express  terms  of  the  statute 
is  the  taking  of  any  person  aboard  while 
intoxicated,  to  labor,  who  had  been  pre- 
viously procured  or  induced  to  such  serv- 
ice 6y  force  or  tkreatSf  or  by  representO' 
iions  knoton  to  he  false.  The  essential 
element  of  the  offense  is  taking  aboard 
any  person  to  the  service  of  the  vessel 
who  had  been  procured  or  induced  by  force 
or  threats  or  by  false  representations  to 
enter  such  service,  and,  unless  it  is 
charged  substantially  that  the  person 
taken  aboard  in  an  intoxicated  condition 
was  *  so  procured  or  induced,*  it  would 
fail  to  describe  the  offense  denounced  by 
the  statute.  The  information  is  bad  there- 
fore for  omitting  to  charge  the  essential 
elements  of  the  offense." 


Sec.  83.  [Corporations,  etc.,  not  to  contribute  money  for  political  elec- 
tions, etc.]  It  shall  be  unlawful  for  any  national  bank,  or  any  corporation 
organized  by  authority  oi  any  law  of  Congress,  to  make  a  money  contribu- 
tion in  connection  with  any  election  to  any  political  office.  It  shall  also  be 
unlawful  for  any  corporation  whatever  to  make  a  money  contribution  in 
connection  with  any  election  at  which  Presidential  or  Vice-Presidential 
electors  or  a  Representative  in  Congress  is  to  be  voted  for,  or  any  election 
by  any  State  legislature  of  a  United  States  Senator.  Every  corporation 
which  shall  make  any  contribution  in  violation  of  the  foregoing  provisions 
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swearing  in  naturalization  proceedings, 
committed  in  whatever  court.  That  such 
is  its  intention  is  shown  by  the  prior 
legislation  on  the  subject."  Schmidt  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1904)  133  Fed. 
257,  06  C.  C.  A.  389. 

This  section  is  applicable  to  perjuries 
committed  in  naturalization  proceedings 
in  the  state  courts  when  the  oath  is  re- 
quired by  the  federal  statute.  But  when 
the  oath  is  one  added  by  the  state  low 
as  a  condition  precedent  to  the  exercise 
of  the  jurisdiction  tendered  by  the  federal 
statute  to  the  state  tribunal,  perjury  com- 
mitted thereon  cannot  be  made  the  sub- 
ject of  federal  jurisdiction.  U.  S.  v. 
Severino,  (S.  D.  N.  Y.  1903)  125  Fed. 
949. 

It  was  held  in  People  t?.  Sweetman, 
(1857)  3  Park  Crim.  (N.  Y.)  358,  that 
wilful  false  swearing  by  a  person  giving 
material  testimony  in  a  naturalization 
proceeding,  before  a  county  court,  was 
an  offense  against  the  laws  of  the  United 
Stat«8  and  punishable  in  the  federal 
courts  and  not  in  the  state  courts. 

An  indictment  for  perjury  alleged  to 
have  been  committed  by  the  respondent  in 
his  declaration  of  intention  is  sufficiently 
specific  without  setting  out  the  declara- 
tion. U.  S.  t\  Walsh,  (C.  C.  Mass.  1884) 
22  Fed.  644. 

An  indictment  alleging  that  the  person 
who  administered  the  oath  to  the  defend- 
ant was  the  deputy  clerk  of  the  court, 
and  was  acting  as  such  when  the  oath 
was  administered,  and  that  it  was  ad- 
ministered in  open  court  was  sufficient, 
without  alleging  the  successive  steps 
taken  by  which  the  officer  became  deputy 
clerk.  U.  S.  v.  Lehman,  (E.  D.  Mo. 
1889)  39  Fed.  49. 

An  allegation  in  an  indictment  that  the 
defendant  "  did  commit  .  .  .  perjury " 
is  not  fatal  when  the  facts  constituting 
an  offense  under  this  section  had  been 
previously  stated.  The  attempt  to  give  a 
name  to  the  offense  may  be  rejected  as 
surplusage.  U.  S.  v,  Lemnan,  (£.  D.  Mo. 
1889)  39  Fed.  768. 


In  Boren  r.  U.  S.,  (a  C.  A.  9th  Or. 
1906)  144  Fed.  801,  75  C.  C.  A.  531,  where 
it  was  contended  that  the  indictment  for 
subornation  of  perjury  was  fatally  de- 
fective for  want  of  proper  assignment  of 
perjury,  and  no  objection  was  made  in 
the  trial  court  by  demurrer,  motion  to 
quash,  or  in  any  other  manner  until  after 
verdict,  the  defendant  thereby  waived  all 
objections  to  the  mere  form  m  which  the 
elements  of  the  crime  were  charged,  or 
the  fact  that  the  indictment  was  in- 
artificially  drawn. 

Variance. — "  In    prosecutions    for    per- 
jury, and  in  prosecutions  akin  thereto,  it 
IS  a  fundamental  rule  that  an  indictment 
must  show  that  the  tribunal  before  which 
the  offense   is   alleged   to   have   occurred 
had  jurisdiction  over  the  issue  to  which 
it  related.    It  is  also  a  fundamental  rule 
that  it  is  not  sufficient  to  allege  in  gen- 
eral terms  that  the  tribunal  named  had 
jurisdiction  over  the  issue  alleged  to  have 
been  involved,  because  such  an  allegation 
includes  matters  of  law  as  well  as   fact, 
while   it  is  the   duty   and   right   of    the 
court  before  which  an  indictment  is  pend- 
ing to  be  so  far  advised  of  the  facts  that 
it  can   determine  for  itself  whether   the 
issue  was  of  such  a  character  as  to  give 
the  tribunal  named  jurisdiction   thereof, 
and  such  as  to  render  the  alleged  offense 
material  thereto.   Consequently,  variances 
in  these  particulars  are  generally   fatal. 
.     .     .    Whatever  may  be  said  ordinarily 
with  regard  to  the  mere  details  of   the 
description  in  an  indictment  of  the  tri- 
bunal, and  of  the  issue  pending  therein, 
concerning  which  the  offense  is  alleged,  it 
is  certain  that  the  nature  of  the  allega- 
tions with  reference  to  an  affidavit  made 
in    contemplation    of    proceedings    after- 
wards   to    be    taken    are    so    essentially 
different  from  allegations  with  reference 
to   proceedings  which  have  already   been 
taken  in  a  judicial  tribunal  that  an   in- 
dictment for  the  one,  followed  by  proofs 
of   the  other,   creates   a  fatal  variance." 
Moore  fK  U.  S.,  (C.  C.  A.  Ist  Cir.  1906) 
144  Fed.  962,  75  C.  C.  A.  670. 


Sec.  81.  [Provisions  applicable  to  all  coiuts  of  naturalisation.]  The  pro- 
visions of  the  five  sections  last  preceding  shall  apply  to  all  proceedings  had 
or  taken,  or  attempted  to  be  had  or  taken,  before  any  court  in  which  any 
proceeding  for  naturalization  may  be  commenced  or  attempted  to  be  com- 
menced, and  whether  such  court  was  vested  by  law  with  jurisdiction  in 
naturalization  proceedings  or  not.  .  [35  Stat.  L.  1103.] 

This  section  was  drawn  from  R.  S.  sec.  5429  (Act  of  July  14,  1870,  ch.  254,  16  Stat. 
L.  254) ,  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  foUows: 

*'  Sec.  5429.  The  provisions  of  the  Ave  preceding  sections  shall  apply  to  all  j^roceed- 
ings  had  or  taken,  or  attempted  to  be  had  or  ttd^en,  before  any  court  in  which  any 
proceeding  for  naturalization  may  be  commenced  or  attempted  to  be  commenced/' 

The  only  change  made  was  the  addition  of  the  clause  relating  to  Jurisdiction,  and, 
apparently,  the  new  matter  added  to  this  section  was  for  the  purpose  of  making  dear 
the  right  to  punish  violations  of  the  five  preceding  sections,  even  though  the  court  in 
which  the  proceeding  is  had  or  taken  had  no  jurisdiction  in* naturalization  proceedings. 
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Seg.  82.  [Shanghaiing  and  falsely  inducing  penon  intoxicated  to  go  on 
vessel  prohibited.]  Whoever,  with  intent  that  any  person  shall  perform 
service  or  labor  of  any  kind  on  board  of  any  vessel  engaged  in  trade  and 
commerce  among  the  several  States  or  with  foreign  nations,  or  on  board  of 
any  vessel  of  the  United  States  engaged  in  navigating  the  high  seas  or  any 
navigable  water  of  the  United  States,  shall  procure  or  induce,  or  attempt 
to  procure  or  induce,  another,  by  force  or  threats  or  by  representations 
which  he  knows  or  believes  to  be  untrue,  or  while  the  person  so  procured  or 
induced  is  intoxicated  or  under  the  influence  of  any  drug,  to  go  on  board  of 
any  such  vessel,  or  to  sign  or  in  anywise  enter  into  any  agreement  to  go  on 
board  of  any  such  vessel  to  perform  service  or  labor  thereon ;  or  whoever 
shall  knowingly  detain  on  board  of  any  such  vessel  any  person  so  procured 
or  induced  to  go  on  board  thereof,  or  to  enter  into  any  agreement  to  go  on 
board  thereof,  by  any  means  herein  defined;  or  whoever  shall  knowingly 
aid  or  abet  in  the  doing  of  any  of  the  things  herein  made  unlawful,  shall  be 
fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  one 
year,  or  both.    [35  Stat.  L,  1103.] 

This  section  is  a  re-enactment^  with  no  material  changes^  of  an  Act  of  June  2S,  1906, 
ch.  3583,  §S  1-3,  34  Stat.  L.  551,  as  amended  by  an  Act  of  March  2,  1907,  ch.  2539,  34 
Stat.  L.  123S,  which  was  repealed  by  section  341,  infra,  this  title. 

Insufficient   information. —  In  U.   S.  r.  unwary  seamen  from  falling  hapless  vie- 

Domlngos,    (N.   D.   Fla.    1911)    193   Fed.  tims  to  the  ingenious  snares  of  hospitable 

263,  an  information  wa«  held  insufficient  rimner«,  if  the  legislative  purpose  was  to 

on  demurrer  which  charged  substantially  prohibit   the   mere   inducing   of   drunken 

that  the  defendant  did  unlawfully,  with  seamen   aboard  ship   for  the   purpose  of 

intent  that  the  person  William  Mitchell  shipping  them  in  the  service  of  the  vessel, 

should  perform  service  and  labor  on  board  the  statute  falls  lamentably  short  of  the 

of  a  vessel  engaged  in  trade  and  com'  mark.     From  an  inspection  of  section  82 

merce  with   foreign   nations,   to  wit,   on  in  question,  it  will  be  seen  that  the  offense 

board  the  Uruguayan  steamship  Oriental,  denounced  by  express  terms  of  the  statute 

and  while  said  WiUiam  Mitchell  was  in  is  the  taking  of  any  person  aboard  while 

an  intoxicated  condition,  procure  and  in-  intoxicated,  to  labor,  who  had  been  pre- 

duce  said  Mitchell  to  go  on  board  said  viously  procured  or  induced  to  such  serv- 

steamship  Oriental  with  intent  that  said  ice  by  force  or  threats,  or  by  representa- 

Mitchell  should  perform  labor  and  service  iions  knoton  to   he  false.     The  essential 

thereon  as  a  seaman.     The  court  said:  element  of  the  offense  is  taking  aboard 

**The  defendant  interposes  a  demurrer  to  any  person  to  the  service  of  the  vessel 

the  information   on   the  ground  that  it  who  had  been  procured  or  induced  by  force 

does  not  allege  that  said  Mitchell  was  pro-  or  threats  or  by  false  representations  to 

cured  or  induced  by  force  or  threats,  or  enter    such    service,    and,    unless    it    ia 

by  representations  which  defendant  knew  charged    substantially    that    the    person 

or  believed  to  be  untrue.    However  repre-  taken  aboard  in  an  intoxicated  condition 

hensible  may  be  the  practice  of  inveigling  was  *  so  procured  or  induced,'  it  would 

drunken  seamen  aboaxd  ship  for  the  pur-  fail  to  describe  the  offense  denounced  by 

pose  of  signing  them  in  contracts  which  the  statute.  The  information  ia  bad  there- 

they  are  incapable  of  comprehending,  and  fore  for  omitting  to  charge  the  essential 

whatever  may  have  been  the  intention  of  elements  of  the  offense." 
Congress  by  this  legislation  to  protect  the 

Sec.  83.  [Corporations,  etc.,  not  to  contribute  money  for  political  eleo- 
tions,  etc.]  It  shall  be  unlawful  for  any  national  bank,  or  any  corporation 
organized  by  authority  oi  any  law  of  Congress,  to  make  a  money  contribu- 
tion in  connection  with  any  election  to  any  political  oflSce.  It  shall  also  be 
unlawful  for  any  corporation  whatever  to  make  a  money  contribution  in 
connection  with  any  election  at  which  Presidential  or  Vice-Presidential 
electors  or  a  Representative  in  Congress  is  to  be  voted  for,  or  any  election 
by  any  State  legislature  of  a  United  States  Senator.  Every  corporation 
which  shall  make  any  contribution  in  violation  of  the  foregoing  provisions 
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shall  be  fined  not  more  than  five  thousand  dollars;  and  every  ofiieer  or 
director  of  any  corporation  who  shall  consent  to  any  contribution  by  the 
corporation  in  violation  of  the  foregoing  provisions  shall  be  fined  not  more 
than  one  thousand  dollars,  or  imprisoned  not  more  than  one  year,  or  both. 
[35  Stat.  L.  1103.] 

This  section  was  drawn  from  an  Act  of  Jan.  26,  1907,  ch.  420,  34  Stat.  L.  854,  which 
was  repealed  by  section  341,  infra,  thi«  title.  The  only  material  change  was  in 
the  form  of  pmiishment  for  offenses  as  directors  of  corporations,  which,  as  prescribed 
by  the  repealed  Act,  was  as  foUows :  "  every  oflScer  or  director  of  any  corporation  who 
shall  consent  to  any  contributions  by  the  corporation  in  violation  of  the  foregoing  pro- 
visions shaU  upon  conviction  be  punished  by  a  fine  of  not  exceeding  one  thousand  and 
not  less  than  two  hundred  and  fifty  dollars,  or  by  imprisonment  for  a  term  of  not 
more  than  one  year,  or  both  such  fine  and  imprisonment  in  the  discretion  of  the  court.*' 

For  provisions  relating  to  the  filing  of  campaign  expenses,  see  Elections. 


Congzets  has  constitutional  power  to 
enact  this  section  prohibiting  money  con- 
tributions to  be  made  by  certain  corpora- 
tions in  connection  with  any  election  at 
which,  among  others,  representatives  in 
Congress  are  to  be  voted  for.  U.  S.  r. 
Brewers'  Ass'n,  (W.  D.  Pa.  1916)  230 
Fed.  163. 

''  If  it  should  be  held  that  Congress 
exceeded  its  power  in  including,  among 
others,  elections  in  which  Presidential  and 
Vice  Presidential  electors  are  to  be  voted 
for,  on  the  ground  that  they  are  officers 
of  the  state  and  not  of  the  federal  gov- 
ernment, that  would  not,  in  my  opinion, 
invalidate  the  act,  except  as  to  that  par- 


ticular provision."  U.  S.  r.  U.  S.  Brew- 
ers' Ass'n,  (W.  D.  Pa.  1916)  239  Fed. 
163. 

^The  words  'money  contributions'  are 
not  vague  and  uncertain,  but,  on  the  con- 
trary, their  meaning  is  plain  and  their 
purpose  aa  used  in  the  act  immistakable. 
Whether,  in  any  given  ease,  an  expendi- 
ture by  a  corporation  shall  be  construed 
as  'a  mpney  contribution  in  connection 
with  any  election,'  within  the  spirit,  in- 
tent, and  meaning  of  the  act  of  Congress, 
may  become  a  question  for  the  c^urt  or 
jury  in  the  light  of  aU  the  circumstances 
of  the  case."  U.  S.  v.  U.  8.  Brewers' 
Ass'n,  (W.  D.  Pa.  1916)  239  Fed.  1«3. 


Sec.  84.  [Hunting  birdB,  or  taking  their  eggs  from  breeding  gronndl^ 
prohibited.]  Whoever  shall  hunt,  trap,  capture,  willfully  disturb,  or  kill 
any  bird  of  any  kind  whatever,  or  take  the  eggs  of  any  such  bird,  on  any 
lands  of  the  United  States  which  have  been  set  apart  or  reserved  as  breed- 
ing grounds  for  birds,  by  any  law,  proclamation,  or  executive  order,  except 
under  such  rules  and  regulations  as  the  Secretary  of  Agriculture  may, 
from  time  to  time,  prescribe,  shall  be  fined  not  more  than  five  hundred  dol- 
lars, or  imprisoned  not  more  than  six  months,  or  both.    [35  Stat.  L,  1104.] 

This  section  was  drawn  from  an  Act  of  June  28,  1906,  ch.  3565,  34  Stat  L.  536. 
While  this  Act  was  not  directly  repealed,  it  undoubtedly  came  within  the  general  repeal- 
ing provisions  of  section  341,  infra ^  this  title.     It  was  as  follows: 

"  [Sec.  1.]  That  it  shall  be  unlawful  for  any  person  to  hunt,  trap,  capture,  willfully 
disturb,  or  kill  any  bird  of  any  kind  whatever  or  take  the  eggs  of  such  birds  on  any 
lands  of  the  United  States  which  have  been  set  apart  or  reserved  as  breeding  groundis 
for  birds  by  any  law,  proclamation,  or  Executive  order,  except  imder  such  rules  and 
regulations  as  may  be  prescribed  from  time  to  time  by  tiie  Secretary  of  Agriculture. 

*'  Sec  2.  That  any  person  violating  the  provisions  of  this  Act  shall  be  deemed  g^uilty 
of  a  misdemeanor  ana  shall,  upon  conviction  in  any  United  States  court  of  competent 
jurisdiction,  be  fined  in  a  sum  not  exceeding  five  hundred  dollars  or  be  imprisoned  for 
a  period  not  exceeding  six  months,  or  shall  suffer  both  fine  and  imprisonment,  in  the 
discretion  of  the  court :  Provided^  That  the  provisions  of  this  Act  shall  not  apply  to  the 
Black  Hills  Forest  Reservation,  in  South  Dakota." 

Aside  from  the  omission  of  redundant  language,  the  only  change  made  was  the 
omission  of  the  words  **  shall  be  deemed  guilty  of  a  misdemeanor,"  the  words  *'  in  the 
discretion  of  the  court "  and  the  proviso  that  the  Act  riiould  not  apply  to  the  Black 
Hills  Forest  Reservation,  in  South  Dakota. 

See  generally,  Gamb  Anih als  and  Bibob. 
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Chapter  Fivb 
opfensbs  bblating  to  offioiaii  dutie8 


See. 
85. 

86. 

87. 

89. 

90. 

01. 
92. 

93. 
94. 
95. 
9d. 

97. 

98. 

99. 

100. 

101. 
102. 

103. 

104. 

105. 

106. 


Officer,  etc.,  of  the  United  States 
guilty  of  extortion. 

Receipting  for  larger  Bums  than  are 
paid. 

Disbursing  officer  unlawfully  con- 
verting, etc.,  public  money. 

Failure  of  Treasurer,  etc.,  safely  to 
keep  public  money. 

Custodian  of  public  money  failing  to 
Bafely  keep,  etc. 

Failure  of  officer  to  render  accoimts, 
etc. 

Failure  to  deposit  as  required. 

Provisions  of  the  five  preceding  sec- 
tions, to  whom  applicable. 

Becord  evidence  of  embezzlement. 

Prima  facie  evidence. 

Evidence  of  conversion. 

Banker,  etc.,  receiving  deposit  from 
disbursing  officer. 

Embezzlement  by  internal-reivemie 
officer,  etc. 

Officer  contracting  beyond  specific 
appropriation. 

Officer  of  United  States  court  failing 
to  deposit  moneys,  ett. 

Receiving  loan  or  deposit  from  officer 
of  court. 

Failure  to  make  returns  or  reports. 

Aiding  in  trading  in  obscene  litera- 
ture. 

Collecting  and  disbursing  officers  for- 
bidden to  trade  in  public  property. 

Certain  officers  forbidden  to  purcliase^ 
etc.,  witness,  etc.,  fees. 

Falsely  certifying,  etc.,  as  to  record 
of  deeds,  etc. 

Other  false  certificates. 


Sec. 
107. 

106. 
109. 

110. 

111. 

112. 


iia 

114. 

115. 

116. 

117. 
118. 

119. 

120. 
121. 

12^ 

123. 

124. 


Inspector  of  steamboats  receiving 
illegal  fees. 

Pension  agent  taking  fee,  etc 

Officer  not  to  be  interested  in  claims 
against  the  United  States. 

Member,  of  Congress,  etc,  soliciting 
or  accepting  bribe,  etc. 

Offering,  etc..  Member  of  Congress 
bribe,  etc. 

Member  of  Congress  taking  consider- 
ation for  procuring  contract,  office, 
etc.;  offering  Member  considera- 
tion, etc. 

Member  of  Congress,  etc.,  taking 
compensation  in  matters  to  which 
United  States  is  a  party. 

Member  of  Congress  not  to  be  inter- 
ested in  contract. 

Officer  making  contracts  with  Mem- 
ber of  Congress. 

Contracts  to  which  two  preceding 
sections  do  not  apply. 

United  States  officer  accepting  bribe. 

Political  contributions  not  to  be 
solicited  by  certain  officers. 

Political  contributions  not  to  be  re- 
ceived in  public  offices. 

Immunity  from  official  proscription. 

Giving  money  to  officials  for  political 
purposes  prohibited. 

Penalty  for  violating  proidsions  of 
four  preceding  sections. 

Governmental  officer,  etc.,  giving  out 
advance  information  respecting  crop 
reports. 

Government  officer,  etc,  knowingly 
compiling  or  issuing  false  statistics 
respecting  crops. 


Common-law  offenses. — **  It  is  well  settled  that  there  are  no  common-law  offenses 
against  the  United  States."  U.  S.  v.  Eatcm,  (1892)  144  U.  8.  677,  12  S.  Ct.  764,  36 
U.  S.  (L.  ed.)  591.  See  also  cases  cited  in  Judhcoaby,  vol.  4,  at  p.  1001,  under  side- 
head  Common-law  jurisdicHon, 

Sbc.  85.  [OfSceTi  etd  of  the  United  States  guilty  of  extortion.]  Every 
officer,  clerk,  agent,  or  employee  of  the  United  States,  and  every  person 
representing  himself  to  be  or  assuming  to  act  as  such  officer,  clerk,  agent,  or 
employee,  who,  under  color  of  his  office,  clerkship,  agency,  or  employment, 
or  under  color  of  his  pretended  or  assumed  office,  clerkship,  agency,  or 
employment,  is  guilty  of  extortion,  and  every  person  who  shall  attempt  any 
act  which  if  performed  would  make  him  guilty  of  extortion,  shall  be  fined 
not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than  one  year, 
or  both.     [35  Stat  L.  1104,] 

This  section  was  drawn  from  K.  S.  sec.  5481  (Act  of  March  3,  1825,  ch.  65,  4  Stat.  L. 
118),  as  amended  by  an  Act  of  June  28,  1906,  ch.  3574,  34  Stat.  L.  546,  which  was 
repealed  by  section  341,  infra,  this  title. 

Aside  from  a  transposition  of  some  of  the  language  of  the  section,  the  only  change 
made  is  in  the  dropping  from  the  end  of  the  section  of  the  words  "  except  those  officers 
luid  agents  of  the  United  States  otherwise  differently  and  specially  provided  for  in  the 
subsequent  sections  of  this  chapter." 
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Applicability  of  section  to  Alaska. — 
This  section  being  passed  June  22,  1874, 
after  the  cession  of  Alaska,  was  in  force 
there  from  the  time  of  its  passage.  U.  S. 
V.  Carr,  (1876)  3  Sawy.  302,  25  Fed. 
Cas.  No.  14,730. 

"  Officer  of  United  States."— A  special 
agent  of  the  General  Land  Office ^  whether 
appointed  by  the  Secretary  of  the  Interior 
or  by  the  Commissioner  of  the  General 
Land  Office,  is  not  an  officer  of  the  United 
States  within  the  meaning-  of  this  sec- 
tion. U.  S.  V.  Schlierholz,  (E.  D.  Mo. 
1904)  133  Fed.  333;  U.  S.  v.  Schlierholz, 
(E.  D.  Ark.  1905)    137  Fed.  616. 

Civil  surgeons  appointed  by  the  commis- 
sioner of  pensions  under  R.  S.  sec.  4777 
(see  the  title  Pensions)  are  not  officers  of 
the  United  States,  as  the  comnA\ssioner  of 
pensions  is  not  the  head  of  a  department 
within  the  meaning  of  sec.  2,  art.  2, 
of  the  Constitution  prescribing  by  whom 
officers  of  the  United  States  shall  be  ap- 
pointed, and  so  are  not  punishable  under 
this  section  for  extortion  in  taking  fees 
from  pensioners  to  which  they  are  not 
entitled.  U.  S.  v.  Germaine,  (1878)  99 
U.  S.  508,  25  U.  S.  (L.  ed.)  482;  Hendee 
r.  U.  8.,  (1887)  22  Ct.  CI.  134. 

Treasury  clerk. — A  clerk,  appointed  by 
the  direction  and  with  the  approbation  of 
the  secretary  of  the  treasury,  for  the  frac- 
tional currency  counter  of  the  treasury 
department,  at  Louisville,  is  an  officer  of 
the  United  States,  within  the  meaning  of 
the  Constitution  of  the  United  States,  and 
of  the  statutes  of  the  United  States  in 
regard  to  officers  charged  with  the  safe- 
keeping of  the  public  moneys.  United 
States  t>.  Bloomgart,  (1868)  2  Ben.  356, 
24  Fed.  Cas.  No.   14,612. 

"Extortion*'  defined.— Extortion  is  the 
unlawful  taking  by  an  officer  by  color  of 
his  office  of  any  money  or  thing  of  value 
that  is  not  due  him,  or  the  taking  of  any 
money  or  thing  of  value  by  color  of  his 
office  in  excess  of  what  is  due  him.  U.  S. 
V.  Waitz,  (1876)  3  Sawy.  473,  28  Fed. 
Cas.  No.  16,631. 

The  word  "  extortion  "  implies  that  the 
money  paid  was  extorted  on  the  part  of 
the  one  who  received  it,  and  was  paid  un- 


willingly by  the  party  paying  the  same. 
U.  S.  V.  Hamed,  (D.  C.  Wash.  1890)  43 
Fed.  376. 

Taking  illegal  fees  as  extortion. — Con- 
gress has  indicated  very  clearly  that  it 
does  not  regard  the  mere  taking  of  ill^al 
fees  as  being  synonymous  with  extortion. 
U.  S.  V.  Hamed,  (D.  C.  Wash.  1890)  43 
Fed.  376. 

Laboring  to  exact  fees  from  one  party 
after  having  received  them  from  another 
is  not  extortion.  U.  S.  v.  Chenault,  (1813) 
2  Cranch    (C.  C.)    70,  25  Fed.  Cas.  No. 
14,791. 

Extortion  by  Chinese  inspector. — Where 
a  Chinese  inspector  is  guilty  of  extortion 
under  color  of  his  office  in  taking  from 
certain  Chinese  persons  sums  in  consid- 
eration of  their  being  permitted  to  come 
into  and  remain  within  the  United  States, 
he  can  be  prosecuted  and  subjected  to 
fine  and  imprisonment  under  the  pro- 
visions of  this  section.  Williams  r.  U.  S., 
(1897)  168  U.  S.,  382,  18  S.  Ct.  92,  42 
U.  S.  (L.  ed.)  609,  reversing  (N.  D.  Cal. 
1896)  76  Fed.  223. 

Extortion  by  register  of  land  office.— 
If  a  register  of  a  land  office  undertakes  to 
act  as  attorney  for  an  applicant  in  procur- 
ing a  patent,  and  receives  from  him  a 
gross  sum,  and  this  sum  is  taken  as  well 
for  the  execution  of  his  official  duties  as 
doing  some  other  things  relating  to  pro- 
curing the  patent,  and  no  specified  portion 
of  it  is  taken  as  compensation  for  the  one 
or  the  other,  and  the  sum  so  taken  is  in 
excess  of  the  fees  allowed  him  by  law, 
such  taking  of  the  money  is  extortion.  U. 
S.  V.  Waitz,  (1876)  3  Sawy.  473,  28  Fed. 
Cas.  No.  16,631. 

Sufficiency  of  evidence. — ^In  a  trial  upon 
an  indictment  founded  upon  this  section, 
evidence  that  money  in  excess  of  legal  fees 
was  received  by  an  officer  of  the  United 
States,  and  that  in  receiving  the  money 
he  acted  in  an  official  capacity  and 
corruptly,  is  not  sufficient  to  warrant  a 
conviction  without  evidence  tending  to 
prove  that  the  excess  was  exacted  by  the 
defendant  and  not  paid  voluntarily.  V. 
S.  t\  Harned,  (D.  C.  Wash.  1890)  43  Fed. 
Rep.  376. 


Sec.  86.  [Receipting  for  larger  sums  than  are  paid.]  Whoever,  being  an 
ofl&eer,  clerk,  agent,  employee,  or  other  person  charged  with  the  payment  of 
any  appropriation  made  by  Congress,  shall  pay  to  any  clerk  or  other 
employee  of  the  United  States  a  sum  less  than  that  provided  by  law,  and 
require  such  employee  to  receipt  or  give  a  voucher  for  an  amount  greater 
than  that  actually  paid  to  and  received  by  him,  is  guilty  of  embezzlement, 
and  shall  be  fined  in  double  the  amount  so  withheld  from  any  employee 
of  the  Government  and  imprisoned  not  more  than  two  years.  [35  Stat,  L. 
1105.] 

lliis  section  was  drawn  from  R.  S.  sec.  5483  (Act  of  .March  3,  1853,  ch.  104,  10  Stat, 
L.  239),  which  was  repealed  by  section  341,  infra,  this  tJtle,  and  which  read  as  follows: 
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"Sec.  5483.  Every  officer  charged  with  the  payment  of  any  of  the  appropriations 
made  by  any  act  of  Congress,  who  pays  to  any  clerk,  or  other  employ^  of  the  United 
States,  a  sum  less  than  that  provided  by  law,  and  required  such  employ^  to  receipt  or 
give  a  voucher  for  an  amount  greater  than  that  actually  paid  to  and  received  by  him, 
is  gnilty  of  embezzlement,  and  shall  be  fined  in  double  tne  amount  so  withheld  from 
any  employ^  of  the  Government,  and  shall  be  imprisoned  at  hard  labor  for  the  term  of 
ti^o  years." 

This  section  is  broadened  so  as  to  make  its  provisions  apply  to  any  "  clerk,  agent, 
employee,  or  other  person  "  in  addition  to  any  officer  charged  with  the  disbursement  of 
any  appropriation ;  and  is  also  changed  by  the  addition  of  the  words  "  not  more  than  ^ 
in  the  last  line  of  the  section,  and  the  omission  of  the  provision  relating  to  hard 
labor. 


Underpayment   of    letter   carriers. —  A 

postmaster  is  indictable  under  the  pro- 
visions of  this  section,  if  when  charged 
with  payment  of  letter  carriers  he  pays 
than  a  sum  less  than  that  provided  by 
law,  and  requires  them  to  give  vouchers 
for  an  amount  greater  than  that  actually 
paid  to  and  received  by  them.    This  was 


so  held  in  the  case  of  a  postmaster  em- 
powei'ed  to  employ  letter  carriers  for 
experimental  free  delivery  service  and  to 
pay  them  therefor  in  accordance  with  the 
provisions  of  the  joint  resolution  passed 
by  Congress  on  Oct.  1,  18&0.  U.  S.  v. 
Mayers,    (W.  D.  Va.  1896)    81  Fed.  159. 


Sbc.  87.  [DubuTsing'  officer  unlawfully  converting,  etc.,  public  money.] 

Whoever  being  a  disbursing  officer  of  the  United  States,  or  a  person  acting 
as  such,  shall  in  any  manner  convert  to  his  own  use,  or  loan  with  or  with- 
out interest,  or  deposit  in  any  place  or  in  any  manner,  except  as  author- 
ized by  law,  any  public  money  intrusted  to  him ;  or  shall,  for  any  purpose 
not  prescribed  by  law,  withdraw  from  the  Treasurer  or  any  assistant  treas- 
urer, or  any  authorized  depositary,  or  transfer,  or  apply,  any  portion  of 
the  public  money  intrusted  to  him,  shall  be  deemed  guilty  of  an  embezzle- 
ment of  the  money  so  converted,  loaned,  deposited,  withdrawn,  transferred, 
or  applied,  and  shall  be  fined  not  more  than  the  amount  embezzled,  or 
imprisoned  not  more  than  ten  years,  or  both.     [35  Stat.  L.  1105,] 

This  section  was  drawn  from  R.  S.  sec.  5488  (Act  of  June  14,  1866,  ch.  122,  14  Stat. 
L,  64),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  5488.  Everv  disbursing  officer  of  the  United  States  who  deposits  any  public 
money  intrusted  to  him  in  any  place  or  in  any  manner,  except  as  authorized  by  law, 
or  converis  to  his  own  use  in  any  way  whatever,  or  loans  with  or  without  interest,  or 
for  any  purpose  not  prescribed  by  law  withdraws  from  the  Treasurer  or  any  assistant 
treasurer,  or  any  authorized  depository,  or  for  any  purpose  not  prescribed  by  law  trans- 
fers or  applies  any  portion  of  the  public  money  intrusted  to  him,  is,  in  every  such  act, 
deemed  guilty  of  an  embezzlement  of  the  money  so  deposited,  converted,  loaned,  with- 
drawn, transierred,  or  applied;  and  shall  be  punished  by  imprisonment  with  hard  labor 
for  a  term  not  less  than  one  year  nor  more  than  ten  years,  or  by  a  line  of  not  more 
than  the  amount  embezzled  or  less  than  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment.'* 

The  only  material  alterations  were  the  insertion  of  the  words  "  or  person  acting  as 
such  ^  after  the  words  "  United  States,''  and  a  change  in  the  form  of  punishment. 


Compared  with  embezzlement  nnder 
artides  of  war. —  Commenting  on  the 
meaning  of  embezzlement  as  used  in 
former  R.  8.  sec.  5488,  but  incorporated 
in  section  87  of  the  -Penal  Laws,  it  has 
been  said  that  it  is  a  species  of  embezzle- 
ment different  from  that  defined  in  the 
ninth  paragraph  of  the  sixtieth  article  of 
war  (see  vol.  1,  p.  460),  since  the  money 
which  is  the  subject  of  embezzlement 
under  the  latter  article  is  "  monev  fur- 
nished  for  military  service,"  whereas,  un- 
der section  5488,  the  term  "  money  "  com- 
prehends any  public  money,  whether  ap- 
propriated for  the  military  service  or  for 
other  purposes.    The  ofTense  denounced  in 


section  5488  is  much  broader  and  more 
comprehensive  than  the  other;  the  former 
being  the  application  by  the  disbursing 
officer  of  money  to  any  unauthorized  pur- 
pose, while  under  the  ninth  paragraph 
mentioned  the  money  which  is  the  subject 
of  the  embezzlement  is  money  appropri- 
ated specifically  for  the  military  service. 
Carter  v.  McClaughry,  (C.  a  Kan.  1900) 
105  Fed.  614,  affirmed  (1902)  183  U.  S. 
365,  22  S.  Ct.  181,  46  U.  S.  (L.  ed. )  236. 
Withdrawing  money  by  checka  on  false 
accounts. — Where  a  disbursing  officer  of 
the  Unileti  States  applied  to  a  purpose  not 
prescribed  by  law  large  sums  of  public 
money    intrusted   to   him    for    river    and 
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harbor  purposes,  by  causing  them  to  be 
paid  out  by  checks  on  false  accounts,  the 
payment  being  accomplished  by  the  draw- 
ing and  delivery  of  the  checks  directing 
payment  to  be  made  of  moneys  of  the 
united  States,  and  thus  withdrew  by 
means  of  checks  from  the  authorized  de- 
pository, moneys  for  an  unauthorized  pur- 
pose and  applied  them  to  unlawful  pur- 
poses, the  application,  coupled  with  the 
payment  and  withdrawal  of  the  funds  by 
checks,  constituted  the  embezzlement  de- 
fined in  this  section.  Carter  0.  Mc- 
Claughry,  ( 1902 )  183  U.  S.  366,  22  S.  Ct. 
181,  46  U.  S.  (L.  ed.)  236,  affirming 
(C.  a  Kan.  1900)  105  Fed.  614.  See 
also  In  re  Carter,  (S.  D.  N.  Y.  1899) 
97  Fed.  496. 

The  wilful  use  of  government  funds  by 
a  pay  officer  of  the  navy  for  the  purpose 
of  cashing  a  certificate  of  deposit  as  an 
accommodation  to  a  personal  friend,  con- 
stitutes embezzlement  under  this  section. 
(1912)   29  Op.  Atty.-Gen.  663.    . 

Indictment. —  Kind  of  money  embezzled, 
—  In  U.  S.  17.  Bornemann,  (C.  C.  Cal. 
1888)  36  Fed.  257,  the  court  had  under 
consideration  a  demurrer  to  an  indictment 
against  the  cashier  of  the  United  States 
assistant  treasurer  at  San  Francisco,  for 
embezzling  $10,000  of  the  money  of  the 
United  States,  in  his  custody  as  cashier. 
It  was  insisted  that  each  count  was  de- 
fective in  not  statinp^  what  kind  of  money, 
whether  coin,  and,  if  so,  whether  gold  or 
silver,  or  bills,  and  of  what  denominations, 
and  how  many  of  each,  etc.  But  the 
court  said :  "  It  may  be  conceded  for 
the  purposes  of  this  case,  that  at  com- 
mon law,  it  would  be  necessary  to  state 
these  particulars  in  case  of  an  embezzle- 
ment by  the  clerk,  servant,  agent,  or 
employe  of  private  parties.  But  in  the 
case  of  an  embezzlement  of  public  funds 
by  a  public  oflScer,  where  the  funds  are 
constantly  changing,  and  the  public  has 
no  direct  personal  possession  or  over- 
sight, and  where  it  would  ordinarily  be 
impracticable,  if  not  absolutely  impos- 
sible, to  identify  and  pursue  the  par- 
ticular coins  or  bills  embezzled,  it  is 
held  in  numerous  decisions  that  such  par- 
ticularity is  unnecessary." 

"Purpose  not  prescribed  hy  law," — ^A 
specification  setting  forth  that  defendant 
was  a  disbursing  officer  of  the  United 
States  and  that  as  such  officer  he  was  in- 
trusted with  certain  public  money,  which 
he  wilfully  and  knowingly  caused  to  be 
paid  on  false  accounts,  the  amount  paid 
not  being  due  or  owing  from  the  United 
States  to  the  parties  to  whom  the  pay- 
ments were  made,  which  defendant  well 
knew,  charges  the  application  of  public 
money  to  "  a  purpose  not  prescribed  by 
law,"  and  with  the  details  which  the 
specifications  supply  constituted  a  suffi- 
cient indictment  under  section  5488.    Car- 


ter V.  McClaughry,  (G.  CX  Kan.  1900)  106 
Fed.  614,  affirmed  (1902)  183  U.  S.  365, 
22    S.  Ct.  181,  46  U.  S.  (L.  ed.)  236. 

Official  character  of  officer, —  In  U.  8. 
V.  Bomemann,  (C.  G.  Cal.  1888)  36  Fed. 
257,  the  court  had  under  consideration  the 
8u£fering  of  an  indictment  against  the 
cashier  of  the  United  States  assistant 
treasurer  of  San  Francisco  for  embezzle- 
ment. It  was  insisted  that  the  several 
coimts  were  bad,  because  the  official  char- 
acter of  the  officer  was  not  alleged  directly, 
but  only  by  recital.  The  allegation 
was,  "  that  said  Bornemann  —  then  and 
there  being  an  officer  of  the  United  States 
having  the  safe-keeping  and  disbursement 
of  public  moneys,  .  .  .  did  then  and 
there  knowingly,  wilfully,  and  feloniously 
convert  and  embezzle  a  portion  of  said 
public  moneys  entrusted  to  him,"  etc.  The 
court  said :  "  We  do  not  regard  this  as  a 
recital  merely,  but  as  a  direct  averment 
by  using  the*  participle  in  some  clauses, 
instead  of  the  verb,  in  connection  with 
the  following  verb.  It  is  the  exact  form 
given  by  Wharton  in  his  Precedents  of 
Indictments  for  embezzlement  in  each  pre- 
cedent found  on  pages  460  et  seq.,  c.  7. 
We  held  a  less  definite  form  of  averment 
of  citizenship  to  be  good  in  Sharon  v. 
Hill,  [1886]  10  Sawy.  635,  [C.  C.  CaL 
1886]  23  Fed.  353;  and  see  authorities 
therein  cited.  This  is  the  form  of  state- 
ment in  some  of  the  cases  cited  under 
the  first  point,  and  is  the  form  of  state- 
ment in  the  indictment  involved  in  U.  S. 
tJ.  Hartwell,  [1868]  6  Wall,  392,  [18  U. 
S.  (L.  ed.)  830.]  We  think  the  averment 
sufficient.  The  first  count  does  not  state 
what  office  the  defendant  held.  Perhaps 
it  is  defective  in  that  particular,  as  de- 
fendant ought  to  be  informed  in  what  par- 
ticular character  he  is  charged,*but  if  so, 
the  other  counts  under  the  same  section 
cover  the  case,  as  all  the  others  allege 
that  he  was  'cashier  of  the*  assistant 
treasurer  of  the  United  States  at  San 
Francisco,  Cal.,'  and  that  *he  then  and 
there  had  in  his  possession  and  under  his 
control,  as  such  cashier,  a  large  sum  of 
money,'  etc  The  fact  that  this  money  of 
the  United  States  is,  also,  alleged  to  have 
been  on  deposit  with  the  assistant  treas- 
urer does  not  negative  defendant's  posses- 
sion and  control  in  such  sense  as  to  make 
its  appropriation  an  embezzlement,  as 
claimed.  He  was  the  cashier  of  the 
assistant  treasurer,  and  it  was  necessarily 
a  part  of  his  duties  under  the  law  to  take 
charge  of  and  handle  this  money.  The 
cashier  was  an  officer  of  the  United  States, 
and  not  a  mere  servant  or  agent  of  the 
assistant  treasurer.  The  court  will  take 
notice  of  the  law  applicable  to  his  duties." 

Statute  of  limitations  barred  an  indict* 
ment  under  this  section,  in  Greene  t7. 
U.  S.,  (C.  C.  A.  5th  Cir.  1907)  164  Fed. 
401. 
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Seo.  88.  [Failure  of  Treasurer,  etc.,  safely  to  keep  pabUo  money.] 

If  the  Treasurer  of  the  United  States  or  any  assistant  treasurer,  or  any 
public  depositary,  fails  safely  to  keep  all  moneys  deposited  by  any  disburs- 
ing officer  or  disbursing  agent,  as  well  as  all  moneys  deposited  by  any 
receiver,  collector,  or  other  person  having  money  of  the  United  States,  he 
shall  be  deemed  guilty  of  embezzlement  of  the  moneys  not  so  safely  kept, 
and  shall  be  fined  in  a  sum  equal  to  the  amount  of  money  so  embezzled  and 
imprisoned  not  more  than  ten  years.    [35  Stat  L.  1105.] 

This  section  was  drawn  from  R.  S.  sec.  5480  (Act  of  March  3,  1857,  ch.  114,  11  Stat. 
L.  249),  which  waa  repealed  by  8ecti<»i  341;  infra,  this  title. 

Aside  from  a  slight  transposition  of  the  language  the  only  chanse  made  waa  the 
omission  of  the  words  "  not  less  than  six  months  nor  "  which  formerly  appeared  after 
the  word  "  imprisonment." 


Embezzlement,  under  this  section,  con- 
sists in  the  officer's  failure  safely  to  keep 
the  moneys  intrusted  to  his  care  and  it 
need  not  appear  that  a  failure  to  account 
for  the  money  was  the  result  of  an  intent 
to  defraud  the  Government,  or  of  some 
act  wilfully  and  knowingly  done,  which 
the  accused  knew  would  cause  the  loss  of 
the  money.  Thus  an  assistant  paymaster 
in  the  navy  charged  with  the  duty  of  keep- 
ing safely  money  entrusted  to  his  care, 
who  was  furnished  a  safe  with  combina- 


tion locks  on  both  the  outer  and  inner 
doors,  for  the  safe-keeping  of  his  money, 
and  who  after  removing  the  lock  from  the 
inner  door  of  the  safe  and  failing  to  lock 
the  outer  door,  left  the  vessel  knowing 
the  condition  of  the  safe,  and  as  a  result  a 
portion  of  the  money  was  lost,  was  held 
chargeable  with  negligence  equivalent  to  a 
criminal  intent  and  guilty  of  embezzle- 
ment under  the  provisions  of  this  section. 
(1910)  28  Op.  Atty.-Oen.  286. 


Seo.  89.  [Oufltodian  of  public  money  failing*  to  safely  keep,  etc.]   Every 

officer  or  other  person  charged  by  any  Act  of  Congress  with  the  safe- 
keeping of  the  public  moneys,  who  shall  loan,  nse,  or  convert  to  his  own 
nse,  or  shall  deposit  in  any  bank  or  exchange  for  other  fnnds,  except  as 
specially  allowed,  by  law,  any  portion  of  the  public  moneys  introsted 
to  him  for  safe-keeping,  shall  be  guilty  of  embezzlement  of  the  money  so 
loaned,  used,  converted,  deposited,  or  exchanged,  and  shall  be  fined  in  a 
sum  equal  to  the  amount  of  money  so  embezzled  and  imprisoned  not  more 
than  ten  years.    [35  Stat  L.  1105.] 

This  section  was  drawn  from  R.  S.  sec.  6490  (Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L. 
63),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  5490.  Every  officer  or  other  person  charged  by  any  act  of  Congress  with  the 
safe-keeping  of  the  public  moneys,  who  fails  to  safely  keep  the  same,  without  loaning, 
Twing,  converting  to  his  own  use,  depositing  in  banka,  or  exchanging  for  other  funds 
than  as  speci«Llly  allowed  by  law,  shall  be  guilty  of  embezzlement  of  the  moneys  so 
loaned,  used,  converted,  deposited,  or  exchfuiged;  and  shall  be  imprisoned  not  less 
than  six  months  nor  more  than  ten  years,  and  fined  in  a  siun  equal  to  the  amount  of 
money  so  embezzled." 

In  revising  this  section  the  Act  of  Aug.  6,  1846,  was  reverted  to  in  order  to  get  its 
true  meaning,  and  the  language  was  transposed  so  as  more  nearly  to  conform  to  its 
arrangement  in  the  original  Act. 


What  officers  included. —  The  terms  em- 
ployed in  these  Acts  to  designate  the  per- 
sons made  liable  under  them  are  not  re- 
strained and  limited  to  principal  officers. 
IJ.  S.  p.  Hartwell,  (1868)  6  Wall.  385,  18 
U.  S.  (L.  ed.)  830. 

The  secretary  of  a  territory  having 
been  charged  in  his  official  capacity  with 
the  disbursement  of  public  money  under 
an  appropriation  for  legislative  expenses 
for  the  territory  and  having  absconded 
with  the  funds  thus  placed  in  his  hands. 


was  ccmsidered  guilty  of  embezzlement 
within  the  meaning  of  this  seetion.  Gil- 
son's  Case,  (1867)  12  Op.  Atty.-Gen.  326. 
Clerk  of  assistant  treasurer. —  A  person 
in  the  public  servioe  of  the  United  States 
appointed  pursuant  to  statute  authorizing 
an  assistant  treasurer  of  the  United 
States  to  appoint  a  clerk,  with  a  salary 
prescribed,  whose  tenure  of  place  will  not 
be  affected  by  the  vacation  of  office  of  his 
superior  and  whose  duties  (though  such 
as  his  superior  in  office  should  prescribe) 
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are  continuing  and  permanent  —  is  an 
officer  within  the  meaning  of  these  sec- 
tions, and  as  such  subject  to  the  penalties 
prescribed  therein  for  the  misconduct  of 
officers.  U.  S.  v.  Hartwell,  (1868)  6  Wall. 
3(85,  18  US.  (L.  ed.)  830. 

A  clerk  in  a  post  office  acting  as  a 
cashier  is  a  public  officer  within  the  mean- 
ing of  this  penal  clause  and  liable  to 
prosecution  under  it  for  embezzling  funds 
intrusted  to  him.  (1863)  5  Op.  Atty.- 
Gen.  685. 

A  deputy  collector  is  an  officer  who 
comes  under  this  Act.  U.  S.  v.  Bower- 
man,  (1871)  14  Int.  Rev.  Rec.  122,  24 
Fed.  Cas.  No.  14,630. 

''Consuls  not  duly  accounting  for  fees 
collected  for  consular  service  are  subject 
to  indictment  for  the  statute  crime  of 
embezzlement."  (1855)  7  Op.  Atty.-Gen. 
242. 

Naval  officer  overpaid. —  An  officer  of 
the  navy  in  command  of  a  naval  vessel 
who  requires  the  purser  to  pay  him  more 
money  than  is  due  to  him,  and  fails  to  ac- 
count, is  not  guilty  of  embezzlement.  The 
fact  that  he  was  an  officer  when  he  re- 
ceived the  money  does  not  constitute  the 
receiving  or  retaining  an  oflTense  within 
the  meaning  of  these  provisions.  In  this 
respect  he  stands  upon  the  same  footing 
as  any  other  person  who  may  have  re- 
ceived public  money.  (1855)  7  Op.  Atty.- 
Gen.  82. 

Attorney  and  special  agent  for  Indian 
claims. —  A  person  having  been  consti- 
tuted attorney  for  certain  Indians  to 
collect  from  the  government  claims  for 
back  pay  and  bounty  due  them  for  mili- 
tary services,  was  also,  upon  executing  a 
bond  to  the  United  States  conditioned  for 
the  faithful  performance  of  his  duties  as 
such  attorney,  and  filing  the  same  in  the 
interior  department,  empowered  as  a  spe- 
cial agent  of  that  department,  without 
compensation  (except  such  fees  as  were 
then  or  might  thereafter  be  authorized  by 
said  department),  to  collect  and  pay  over 
to  the  said  Indians  their  claims.  The  ap- 
pointment as  such  special  agent  was  not 
made  in  pursuance  of  any  law  of  Congress. 
It  was  held  that  he  did  not  become  by 
virtue  of  that  appointment  or  execution 
of  the  bond  an  officer  of  the  United  States 
within  the  meaning  of  this  section  and 
subject  to  prosecution  thereunder;  but 
the  attorney-general  also  advised  that  the 
secretary  of  the  interior  proceed  by  civil 
action  on  the  bond  for  any  breach  of  its 
conditions  and  seek  the  recovery  of  what- 
ever damages,  if  any,  the  government  had 
thereby  sustained.  Wright's  Case,  (1871) 
13  Op.  Atty.-Gen.  688. 

Pay  officer  of  navy. —  The  wilful  use  of 
government  funds  by  a  pay  officer  of  the 
navy  for  the  purpose  of  cashing  a  certifi- 
cate of  deposit  as  an  accommodation  to  a 
personal  friend,  constitutes  embezzlement. 
(1912)   29  Op.  Atty.-Gen.  563. 


A  clerk  to  the  treasurer  of  the  mint  was 
held  not  subject  to  indictment  under  this 
section  for  embezzlement  of  the  public 
moneys.  U.  S.  r.  Hutchinson,  (1848)  7 
Pa.  L.  J.  365,  4  Pa.  L.  J.  Rep.  211,  26 
Fed.  Cas.  No.  16,432,  wherein  it  was  held 
that  the  section  "applies  not  to  clerks, 
workmen,  or  other  servants,  but  to  the 
legally  authorized  custodian  of  public 
monevs." 

Civilian  taldng  government  property. — 
"Acts  of  Congress  provide  for  the  embez- 
zlement of  public  money  and  for  that  of 
arms,  ordnance,  munition,  shot,  powder, 
habiliments,  or  provisions  of  war ;  hut  not 
of  any  other  chattels  belonging  to  th« 
government."  No  remedy  exists  for  the 
case  of  a  civilian  absconding  with  maps 
and  collections  which  belong  to  the  gov- 
ernment, except  by  ordinary  action  at 
law.     (1854)   7  Op.  Atty.-Gen.  9. 

"Public  moneys." — When  any  sum  or 
sums  of  money  are  paid  by  inspector* 
of  hulls  and  engines  as  money  by  than 
received  from  engineers  and  pilots,  and 
proceeds  of  the  sale  of  goods  forfeited  to 
the  government  under  the  revenue  laws 
are  paid  at  the  custom  house  to  the  dep- 
uty collector,  the  said  sums  are  public 
moneys  within  the  meaning  of  the  Act.  U- 
S.  f.  Bowerman,  (1871)  14  Int.  Rev.  Rec 
122,  24  Fed.  Cas.  No.  14,630. 

Proof. —  To  sustain  an  indictment  under 
this  section  the  proof  must  be  dear  that 
the  defendant  has  violated  some  specific 
provision  of  the  Act.  U.  S.  r.  Forsythe, 
(1855)  6  McLean  584,  25  Fed.  Cas.  No. 
15,133. 

Where  the  expenditures  of  the  col- 
lector's office  are  greater  than  its  re- 
ceipts, to  convict,  the  evidence  must  show 
beyond  a  reasonable  doubt  that  he  has 
used  the  money  or  refused  to  pay  it  over, 
in  violation  of  the  law.  U.  S.  «.  For- 
sythe, (18)56)  6  McLean  584,  26  Fed. 
Cas.  No.  16,133. 

An  offer  to  make  a  deposit  to  secure 
the  government  for  any  balance  that 
might  be  found  against  a  defendant  is 
nothing  more  than  a  proposed  compromise 
to  avoid  the  prosecution,  and  cannot  be 
received  as  evidence  of  indebtment  to  any 
specific  amount.  U.  S.  v.  Forsythe,  (1865) 
6  McLean  584,  26  Fed.  Cas.  No.  16,133. 

Limitation. —  It  wae  held  in  U.  S.  f^. 
Cook,  (1872)  17  Wall.  168,  21  U.  S.  (L. 
ed.)  638,  by  Mr.  Justice  Clifford,  for  the 
Supreme  Court,  that  the  thirty-second  sec- 
tion of  the  Act  of  April  30,  1790,  incor- 
porated in  R.  S.  sec  1044  (see  toL  2,  p. 
692),  enacted  the  only  statute  of  limita- 
tion applicable  to  an  offense  of  a  paymas- 
ter of  the  army  indicted  for  embezzling 
the  public  money. 

Fees  and  emoluments  of  derki  of  fed- 
eral courts  are  not  controlled  by  this  sec- 
tion. U.  S.  V.  Meson,  (1910)  218  U.  S. 
517,  31  S.  Ct.  2S,  64  U.  S.  (L.  ed.) 
1133. 
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Sec.  90.  [Failure  of  officer  to  render  accounts,  etc.]  Every  officer  or 
agent  of  the  United  States  who,  having  received  public  money  which  he  is 
not  authorized  to  retain  as  salary,  pay,  or  emolument,  fails  to  render  his 
accounts  for  the  same  as  provided  by  law  shall  be  deemed  guilty  of 
embezzlement,  and  shall  be  fined  in  a  sum  equal  to  the  amount  of  the  money 
embezzled  and  imprisoned  not  more  than  ten  years.     [35  Stat.  L.  1105.] 

This  section  was  drawn  from  R.  S.  sec.  5491  (Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  63; 
Act  of  July  17,  1862,  ch.  199,  12  Stat.  L.  593;  Act  of  March  2,  1867,  Res.  48,  14  Stat. 
L.  571;  Act  of  July  15,  1870,  ch.  296,  16  Stat.  L.  334),  which  was  repealed  by  section 
341,  infra,  this  title. 

Xo  change  was  made  in  this  section  except  the  omission  of  the  words  "  not  less  than 
six  months  or  "  which  appeared  in  the  original  section,  following  the  word  '*  imprU- 
oned." 


What  constitutes  offense. — "  The  offense 
consists  not  in  the  imputed  embezzlement 
of  the  mone^  but  in  the  failure  to  comply 
with  the  direction  to  deposit.  The  of- 
fense may  be  complete  without  any  actual 
embezzlement  of  money.  It  is  couunitted 
when  it  is  shown  that  there  is  a  wilful 


and  felonious  failure  to  comply  with  the 
specified  requirements  of  the  secretary  of 
the  treasury  or  the  head  of  the  proper  de- 
partment.'* Dimmick  v.  U.  S.,  (C.  C.  A. 
9th  dr.  1903)  121  Fed.  638,  57  C  C.  A. 
064,  affirming  (N.  D.  Cal.  1901)  112  Fed. 
3i52. 


Sec.  91.  [Failure  to  deposit  as  required.]  Whoever,  having  money  of 
the  United  States  in  his  possession  or  under  his  control,  shall  fail  to  deposit 
it  with  the  Treasurer,  or  some  assistant  treasurer,  or  some  public  depositary 
of  the  United  States,  when  required  so  to  do  by  the  Secretary  of  the  Treas- 
ury, or  the  head  of  any  other  proper  department,  or  by  the  accounting 
officers  of  the  Treasury,  shall  be  deemed  guilty  of  embezzlement  thereof, 
and  shall  be  fined  in  a  sum  equal  to  the  amount  of  money  embezzled  and 
imprisoned  not  more  than  ten  years.     [35  Stat.  L:  1105.] 

This  section  was  drawn  from  R.  S.  see.  5492  (Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L, 
63;  Act  of  March  3,  1857,  ch.  114,  11  Stat.  L.  249),  which  was  repealed  by  section  341, 
tn/ra,  this  title,  and  which  was  as  follows: 

**Sbc.  5492.  Kvery  person  who,  having  moneys  of  the  United  States  in  his  hands  or 
possession,  fails  to  make  deposit  of  the  same  with  the  Treasurer,  or  some  assistant 
treasurer,  or  some  public  depositary  of  the  United  States,  when  required  so  to  do  by  the 
Secretary  of  the  TreaBury,  or  the  head  of  any  other  proper  Department,  or  by  the 
accounting  officers  of  the  Treasury,  shall  be  deemed  guilty  or  embezzlement  thereof,  and 
shall  be  imprisoned  not  less  than  six  months  nor  more  than  ten  years,  and  fined  in  « 
suni  equal  to  the  amount  of  money  embezzled." 

Aside  from  a  transposition  of  language  the  only  change  consisted  of  the  words  "  hands 
or"  which  appeared  before  the  word  **  possession,"  the  addition  of  the  words  "  or  under 
Ms  control "  after  the  same  word,  and  the  omission  of  the  words  "  less  than  six  months 
nor"  which  appeared  after  the  words  "  imprisoned  not." 


Demand. —  In  U.  S.  v.  Dimmick,  (N.  D. 
Cah  1901)  112  Fed.  360,  affirmed  (C. 
C.  A.  9th  Cir.  1903)  121  Fed.  638,  57 
C.  G.  A.  664,  in  denying  a  motion  for  a 
new  trial  based  on  the  ground  that  it  was 
not  shown  that  a  specific  demand  was 
made  upon  the  defendant  by  one  of  the 
officers  named  in  the  statute  for  money 
withheld,  it  was  said,  with  regard  to  this 
statute:  **  In  its  enactment  it  was  evi- 
dently the  intention  of  Congress  to  make 
it  obligatory  upon  eyery  person  having 
in  his  possession  money  of  the  United 
States  to  deposit  the  same  when  required 
—  that  is,  at  or  within  the  time  required 
j>y  the  officers  named  —  and,  in  my  opin- 
ion, this  requirement  may  be  made  by 
general  rule  or  regulation  prescribed  by 


the  secretary  of  the  treasury  or  other 
head  of  the  department  which  is  charged 
by  law  with  the  control  and  disbursement 
of  the  fund  to  be  deposited.  The  words 
*  prescribe,'  *  direct/  and  *  order,'  are  all 
synonyms  of  the  word  '  require,'  and  a 
general  regulation  of  the  secretary  of  the 
treasury,  making  it  the  duty  of  officers 
receiving  public  money  to-  deposit  the 
same  at  some  stated  time  thereafter,  ii 
in  legal  effect  a  requirement  that  the 
money  shall  be  so  deposited  at  the  time 
named  in  the  regulation-,  and  the  wilful 
failure  to  make  the  deposit  as  required 
by  such  regulation  is  a  violation  of  sec- 
tion 5492  of  the  Revised  Statutes.  It  is 
unlawful  for  an  officer  charged  with  the 
safe  keeping  of  moneys  to  use  the 
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for  bis  own  private  purpoBes,  but  convic- 
tion for  such  an  offense,  when  the  money 
is  afterwards  deposited  in  the  treasury ^ 
is  not  always  sure;  and  for  this  reason 
and  also  because  the  failure  to  deposit 
public  money  within  the  time  required 
by  law  or  regulation  is  in  most  instances 
due  to  the  fact  that  officers  in  whose 
custody  it  was  used  such  money  for  their 
own  private  purposes,  and  were  not  able 
to  replace  it  within  the  time  allowed  for 
its  deposit,  section  5492  of  the  Revised 
Statutes  was  enacted,  making  the  simple 
fact  of  the  wilful  and  intentional  failure 
to  deposit  public  moneys  at  or  within 
the  time  required  by  the  secretary  of  the 
treasury  or  other  officers  named,  an  act 
of  embezzlement." 

Intentional  failure  to  deposit. — In  order 
to  hold  a  defendant  guilty  of  a  violation 
of  the  statute,  the  jury  must  find  that 
his  failure  to  deposit  was  intentional  and 
wilful.  Dimmick  i\  U.  S.,  (C.  C.  A.  9th 
Cir.  190a)  121  Fed.  638,  67  C.  C.  A.  «64, 
affirming  (N.  D.  Cal.  1901)  112  Fed.  360. 

Indictment  following  statute. —  "  The 
statute  requires  in  plain  terms  that  the 
person  referred  to  therein  who  has  money 
of  the  United  States  in  his  possession 
shall  deposit  the  same,  when  required 
io  to  do  Dy  the  secretary  of  the  treasury 
or  the  head  of  anv  other  proper  depart- 
ment, and  that  it  he  fails  90  to  do-  he 
shall  incur  the  prescribed  pen^ty.  An 
indictment  which  follows  the  statute  and 
charges  the  commission  of  the  crime  which 
is  therein  defined  is  sufficient."  Dimmick 
1?.  U.  S.,  (C.  C.  A.  9th  Cir.  1903)  121  Fed. 
638,  57  C.  C.  A.  ft64,  affirming  (N.  D.  Cal. 
1901)    112  Fed.  350. 


Statemeiit  of  kind  of  money  in  indict- 
ment.—  "An  indictment  against  a  public 
officer  or  employee  even  for  embezzlement 
of  public  funds  which  came  into  his  pos- 
session aa  such  officer  or  employee  need 
not  state  what  kind  of  money  was  embez- 
zled, whether  coin,  and  if  so,  whether  ^Id 
or  silver,  or  bills,  or  of  what  denominir 
tion  and  how  many  of  each.  The  reason, 
of  the  rule  is  too  plain  to  require  dis- 
cussion. No  one  but  the  person  in  the 
possession  of  such  moneys  Knows  or  cim 
know  what  kind  of  money  it  is."  Dim- 
mick t\  U.  S.,  (C.  C.  A.  9th  dr.  1903) 
121  Fed.  638,  97  C.  C.  A.  664,  affirming 
(N.  D.  OaL  1901)  112  Fed.  350. 

Sufficient  indictment. —  An  indictment 
following  t^e  language  of  the  statute  and 
alleging  that  a  certain  officer  had  in  his 
possession  money  belonging  to  the  United 
States  on  a  certain  date,  and  that  he  was 
required  by  the  Secretary  of  the  TreASury 
to  deposit  said  money  with  an  aaoistant 
treasurer  on  a  certain  date,  and  that  sach. 
officer  knowingly,  wilfully,  and  feloniously 
failed  to  make  deposit  of  such  mone^  uikhi 
that  date,  is  not  sufficient  because  it  does 
not  allege  that  he  did  not  deposit  the 
money  at  anv  time  prior  to  that  date,  as 
there  is  an  implied  negative  of  the  fact 
that  die  deposit  was  maide  before  the  date 
at  or  within  which  it  was  required  to  be 
made  in  the  alleeration  that  the  defendant 
knowingly,  wilfully,  and  feloniously  failed 
to  make  the  deposit  as  required.  U.  S.  c. 
Dimmick,  (N.  D.  Cal.  1901)  112  Fed.  550, 
affirmed  (C.  C.  A,  9th  Cir.  1903)  121  Fed- 
638,  67  C.  C.  A.  664. 


Seo.  92.  [Provifliong  of  the  five  preceding  sectioofl,  to  whom  appli- 
cable.]  The  provisions  of  the  five  preceding  sections  shall  be  construed  to 
apply  to  all  persons  charged  with  the  safe-keeping,  transfer,  or  disburse- 
ment of  the  public  money,  whether  such  persons  be  indicted  as  receivers 
or  depositaries  of  the  same.     [35  Stat,  L.  1105.] 

This  section  was  a  re-enactment,  without  change,  of  H.  S.  sec.  5493  (Act  of  Aug.  6, 
1846,  ch.  90,  9  Stat.  L.  63),  which  was  repealed  by  section  341,  infra,  this  title. 

The  words  "  the  five  preceding  sections  "  as  used  in  the  section  so  repealed  referred 
to  the  five  preceding  sections  of  the  Revised  Statutes,  whidi  were  embodied  in  *'  the  Atb 
preceding  sections  '*  of  this  Code,  to  which  the  text  refers. 

Sec.  93.  [Record  evidence  of  embezzlement.]  Upon  the  trial  of  any 
indictment  against  any  person  for  embezzling  public  money  under  any 
provision  of  the  six  preceding  sections,  it  shall  be  sufficient  evidence,  prima 
facie,  for  the  purpose  of  showing  a  balance  against  such  person,  to  produce 
a  transcript  from  the  books  and  proceedings  of  the  Treasury,  as  required 
in  civil  cases,  under  the  provisions  for  the  settlement  of  accounts  betwe«i 
the  United  States  and  receivers  of  public  money.    [35  Stat,  L,  1105.] 

This  section  was  drawn  from  R.  S.  sec.  5494  (Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  Ik 
63),  which  was  repealed  by  section  341,  infra,  this  title. 

No  change  was  made  in  this  section  except  the  addition  of  the  words  '*  prima  facie  " 
after  the  word  "  evidence  "  in  the  text. 
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As  used  in  the  repealed  sections,  the  words  ''  six  preceding  sections  "  referred  to  the 
six  preceding  sections  of  the  Revised  Statutes  which  were  incorporated  in  the  ''six 
preceding  sections  "  of  this  Cknle,  to  which  the  text  refers. 


Application  of  rule  to  new  Act. — It  was 
said  by  Morris,  J.,  in  U.  8.  v.  Jessup, 
(D.  C.  Md.  1883)  16  Fed.  790,  referring 
to  R.  S.  sees.  5488-5493  (now  sections 
87-02  of  the  Penal  Law),  that,  "Should 
Congress  repeal  one  of  those  six  sections 
for  the  purpose  of  re-enacting   it  with 


some  trifling  change,  it  seems  to  me  that 
it  would  be  overstrained  to  say  that  the 
rule  of  evidence  provided  by  section  5494 
was  not  to  be  applied  to  the  new  Act  be- 
cause it  was  not  literally  one  of  the  '  six 
preceding  sections'  to  which  by  ita  term 
section  £l94  applies." 


Seo.  94.  [Prima  facie  eyidenoe.]  The  refusal  of  any  person,  whether  in 
or  out  of  office,  charged  with  the  safe-keeping,  transfer,  or  disbursement  of. 
the  public  money  to  pay  any  draft,  order,  or  warrant,  drawn  upon  him 
by  the  proper  accounting  officer  of  the  Treasury,  for  any  public  money  in 
his  hands  belonging  to  the  United  States,  no  matter  in  what  capacity  the 
same  may  have  been  received,  or  may  be  held,  or  to  transfer  or  disburse 
any  such  money,  promptly,  upon  the  legal  requirement  of  any  authorized 
officer,  shall  be  deemed,  upon  the  trial  of  any  indictment  against  such 
person  for  embezzlement,  prima  facie  evidence  of  such  embezzlement.  [35 
Stat  L.  1106.] 

This  section  was  a  re-enactment,  without'  change,  except  the  omission  of  the  word 
''as''  which  had  appeared  before  the  words  "prima  facie,"  of  R.  8.  sec.  5496  (Act  of 
Ang.  6,  1846,  ch.  90,  9  Stat.  L.  63),  which  was  repealed  by  section  341,  infra,  this  title. 


Effect  jof  section. —  "  This  provision  con- 
eeming  evidence  does  not  create  the  of- 
fense of  embezzlement  but  simply  declares 
what  proof  shaU  be  sufiicient.  The  of- 
fense is  created  by  the  previous  sections 
and  is  confined  to  persons  who  receive 
pttblic  money  to  keep,  transfer,  or  dis- 
burse, and  those  who  advise  or  participate 
in  the  accepting,  receiving,  or  transmis- 
Bion  of  certain  vouchers.  Those  guilty  of 
these  offenses  may  be  indicted  for  embez- 
zlement and  convicted  upon  the  produc- 
tion of  certain  specified  evidence.     This 


evidence  can  only  be  used  against  persons 
who  are  previously  declared  to  be  guilty 
of  embezzlement."  (lSo6)  7  Op.  Atty.- 
Gen.  82. 

Hearsay  evidence. — ^A  duly  certified 
transcript  from  the  treasury  is  made  evi- 
dence and  declared  to  be  prima  facie  evi« 
dence  of  embezzlement;  but  where  the 
items  of  such  evidence  have  been  esti- 
mated and  made  up  from  hearsay,  they 
are  not  admissihle.  U.  S.  v.  Forsythe^ 
(1856)  6  McLean  584,  25  Fed.  Cas.  No. 
15,133. 


Sec.  95.  [Evidence  of  convenion.]  If  any  officer  charged  with  the  dis- 
bursement of  the  public  moneys  accepts,  receives,  or  transmits  to  the 
Treasury  Department  to  be  allowed  in  his  favor  any  receipt  or  voucher 
from  a  creditor  of  the  United  States  without  having  paid  to  such  creditor 
in  such  funds  as  the  officer  received  for  disbursement,  or  in  such  funds 
as  he  may  be  authorized  by  law  to  take  in  exchange,  the  full  amount  speci- 
fied in  such  receipt  or  voucher,  every  such  act  is  an  act  of  conversion  by 
such  officer  to  his  own  use  of  the  amount  specified  in  such  receipt  or 
Toucher.    [35  Stat.  L.  1106.] 

This  section  was  a  re-enactment  without  change,  of  R.  S.  sec.  5496  (Act  of  Aug.  6, 
1846,  ch.  90,  9  Stat.  L.  63),  which  wae  repealed  by  section  341,  infra,  this  title. 

Sec«  96.  [Banker,  etc.,  receiving  deposit  from  disbursiag    officer.] 

Every  banker,  broker,  or  other  person  not  an  authorized  depositary  of 
public  moneys,  who  shall  knowingly  receive  from  any  disbursing  officer, 
or  collector  of  internal  revenue,  or  other  agent  of  the  United  States,  any 
public  money  on  deposit,  or  by  way  of  loan  or  accommodation,  with  or 
without  interest,  or  otherwise  than  in  payment  of  a  debt  against  the  United 
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States,  or  shall  use,  transfer,  convert,  appropriate,  or  apply  any  portion 
of  the  public  money  for  any  purpose  not  prescribed  by  law;  and  every 
president,  cashier,  teller,  director,  or  other  officer  of  any  bank  or  banking 
association  who  shall  violate  any  provision  of  this  section  is  guilty  of 
embezzlement  of  the  public  money  so  deposited,  loaned,  transferred,  used, 
converted,  appropriated,  or  applied,  and  shall  be  fined  not  more  than  the 
amount  embezzled,  or  imprisoned  not  more  than  ten  years,  or  both.  [35 
Stat  L.  1106.] 

This  and  the  following  section  97  of  the  Code  were  drawn  from  R.  S.  sec.  5497  (Act 
of  June  14,  1866,  ch.  122,  14  Stat.  L.  65),  as  amended  by  an  Act  of  Feb.  3,  1879,  eh.  42, 
20  Stat.  L.  280,  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read 
as  follows: 

'^  Ssc.  5497.  Every  banker,  broker,  or  other  person  not  an  authorized  depoMtary 
of  public  moneys,  who  knowingly  receives  from  any  disbursing  officer,  or  collector 
of  internal  revenue,  or  other  agent  of  the  United  States,  any  public  money 
Qfa  deposit,  or  by  way  of  loan  or  accommodation,  with  or  without  interest,  or 
otherwise  than  in  payment  of  a  debt  againat  the  United  States,  or  who  uaea, 
transfers,  converts,  appropriates,  or  applies  any  portion  of  the  public  money  for 
any  purpose  not  prescribed  by  law,  and  every  president,  cashier,  teller,  director,  or 
other  officer  of  any  bank  or  banking  association,  who  violates  any  of  l^e  provisions 
of  this  section,  is  guilty  of  an  act  of  embezzlement  of  the  public  money  so  deposited, 
loaned^,  transferred,  used,  converted,  appropriated,  or  appliea,  and  shall  he  punished  as 
prescribed  in  section  fifty-four  himdred  and  eighty-eight.  And  any  officer  connected 
with,  or  employed  in,  the  internal-revenue  service  of  the  United  States,  and  any 
assistant  of  such  officer,  who  shall  embezzle  or  wrong^lly  convert  to  his  own  use  any 
money  or  other  property  of  the  United  States,  and  any  officer  of  the  United  States, 
or  any  assistant  of  such  officer,  who  shall  embezzle  or  wrongfully  ccmvert  to  his  own 
use  any  money  or  property  which  may  have  come  into  his  possession  or  imder  his 
control  in  the  execution  of  such  office  or  employment,  or  under  color  or  claim  of 
authority  as  such  officer  or  assistant,  whether  the  same  shall  be  the  money  or  property 
of  the  United  States  or  of  some  other  person  or  party,  shall,  where  the  offense  is  not 
otherwise  punishable  by  some  statute  of  the  United  States,  be  punished  by  a  fine  equal 
to  the  value  of  the  money  and  property  thus  embezzled  or  converted,  or  by  imprison- 
ment not  less  than  three  months  nor  more  than  ten  years,  or  by  both  such  fine  and 
imprisonment."     [U.  fif.] 

By  reason  of  the  rearrangement  of  sections,  the  former  penalty  is  carried  into  the 
section,  instead  of  having  to  refer  to  some  other  section  to  discover  the  penalty.  No 
change,  therefoi;e,  has  been  made  in  the  section,  but  the  latter  portion  beginning  with 
the  words  "  any  officer  connected  with  "  which  was  added  by  the  Amending  Act  of 
Feb.  3,  1879,  ch.  42,  has  been,  with  some  changes,  carried  into  section  97  of  the  Gk>de 
given  in  the  following  paragraph  of  the  text. 


Persons  affected  by  section. —  R.  8.  sec. 
5497  (now  sections  96-97  of  the  Penal 
Law)  was  not  confined  to  bank  clerks 
and  the  like,  but  included  all  persons 
of  whatever  character.  U.  S.  f.  Greene, 
(E.  D.  Ga.  1906)  146  Fed.  778,  affirmed 
(C.  C.  A.  5th  Cir.  1907)  154  Fed.  401, 
86  C.  C.  A.  2i51.  Prior  to  the  amend- 
ment of  1870.  however,  it  was  held  in 
U.  S.  V.  Hartwell,  ( 1«67 )  6  Wall.  385,  \% 


U.  S.  (L.  ed.)  830,  that  this  section  ''is 
limited  in  its  terms  to  the  officers  named 
in  it.  There  is  nothing  which  extends  it 
beyond  them.  It  cannot  by  construction 
be  made  to  include  any  others.  It  is  con- 
fined to  officers  of  banks  and  banking 
associations."  The  Act  does  not  aff'ect  a 
clerk  in  the  office  of  the  assistant  treas- 
urer. 


Sbc.  97.  [Embezzlement  by  internal  revenue  oflSicer,  etc.]    Any  officer 

connected  with,  or  employed  in,  the  Internal-Revenue  Service  of  the  United 
States,  and  any  assistant  of  such  officer,  who  shall  embezzle  or  wrongfully 
convert  to  his  own  use  any  money  or  other  property  of  the  United  States, 
and  any  officer  of  the  United  States,  or  any  assistant  of  such  officer,  who 
shall  embezzle  or  wrongfully  convert  to  his  own  use  any  money  or  property 
which  may  have  come  into  his  possession  or  under  his  control  in  the  execu 
tion  of  such  office  or  employment,  or  under  color  or  claim  of  authority  as 
such  officer  or  assistant,  whether  the  same  shall  be  the  money  or  property 
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of  the  United  States  or  of  some  other  person  or  party,  shall,  where  the 
offense  is  not  otherwise  punishable  by  some  statute  of  the  United  States, 
be  fined  not  more  than  the  value  of  the  money  and  property  thus  embezzled 
or  converted,  or  imprisoned  not  more  than  ten  years,  or  both.  [35  Stat.  L. 
1106.] 

For  the  source  of  this  section  see  the  note  to  section  96  of  this  Code  given  in  the 
preceding  paragraph  of  the  text. 


Fees  and  emoluments  of  clerks  of  the 
federal  courts  are  not  affected  by  this  sec- 
tion. U.  8.  V,  Mason,  (1910)  218  U.  S. 
617,  31  S.  C?t,  27,  54  U.  S.  (L.  ed.) 
1133. 

But  in  U.  S.  V.  Davis,  ( 1917 )  243  U.  S. 
670,  37  S.  Ct.  442,  an  indictment  against 
a  deputy  clerk  of  the  District  Court  of 
Hawaii  for  converting  to  his  own  use 
moneys  of  persons  other  than  the  Unit«i 
States  deposited  with  the  clerk  to  secure 
the  payment  of  costs,  was  held  properly 
brought  under  this  section.  The  court 
■aid:  '*  This  is  an  indictment  of  a  deputy 
clerk  of  the  District  Court  of  Hawaii  for 
converting  to  his  own  use  moneys  of  per- 
sons other  than  the  United  States,  depos- 
ited with  the  clerk  to  secure  the  payment 
of  costs,  by  parties  to  proceedings  other 
than  proceedmgs  in  bankruptcy  (counts 
h  3,  4,  7,  8)  or  by  parties  to  proceedings 
in  bankruptcy  (counts  2,  6,  9).  The 
sixth  count  charges  the  defendant,  as 
clerk,  vrith  a  like  conversion.  A  demurrer 
to  the  indictment  was  sustained  and  the 
United  States  brings  the  case  here.  The 
judge  assumed  that  the  costs  referred  to 
m  the  several  counts  were  fees  of  the 
clerk  and,  we  presume,  in  case  of  pro- 
ceedings in  bankruptcy,  fees  collected  for 
the  r^eree  and  trustee,  and  also  that  the 
funds  were  funds  to  be  accounted  for  by 
the  clerk  as  debtor,  not  as  trustee,  under 
the  decision  in  United  States  i'.  Mason, 
218  U.  S.  517,  531.  He  thereafter  was  of 
opinion  that  the  money  was  not  within 
the  purview  of  {  99  of  the  Penal  Code,  pun- 


ishing the  embezzlement  of  money  belong- 
ing in  the  registry  of  the  court,  etc.  The 
same  reasoning  led  him  to  the  conclusion 
that  §  97  did' not  apply  and  it  is  the  lat- 
ter proposition  that  the  United  States 
sedcs  to  have  revised.  The  judge  objected 
that  the  charges  ^n  the  indictment  did  not 
follow  the  language  of  9  97,  but  as  he  went 
on  to  consider  whether  the  statute  applied 
to  the  facts  alleged  we  shall  deal  with  the 
latter  question.  Concerning  the  sufficiency 
of  the  indictment  in  odier  aspecta  of 
course  we  have  nothing  to  say.  By  {  97 
'  any  officer  of  the  United  States,  or  any 
assistant  of  such  officer,  who  shall  em- 
bezzle or  wrongfully  convert  to  his  own 
use  any  money  or  property  which  may 
have  come  into  his  possession  or  under 
his  control  in  the  execution  of  such  office 
or  employment,  .  .  .  whether  the  same 
shall  be  the  money  or  property  of  the 
United  States  or  of  some  other  person  or 
party,  shall,  where  the  offense  is  not 
otherwise  punishable  by  some  statute  of 
the  United  States,'  be  fined  or  imprisoned 
or  both.  If,  as  assumed,  the  defendant 
was  not  punishable  under  §  99  he  was 
punishable  under  this.  As  pointed  out 
by  the  Government  the  court  below  seems 
to  have  overlooked  the  fact  that  except  in 
the  sixth  count  the  defendant  is  alleged 
to  have  been  an  assistant  clerk,  not  the 
clerk.  Whether  it  belonged  to  the  United 
States  or  to  the  clerk  the  money  was  not 
his  and  the  case  is  within  the  words  just 
quoted  from  the  act." 


Sec.  98.  [Officer  contracting  beyond  specific  appropriation.]  Whoever, 
being  an  officer  of  the  United  States,  shall  knowingly  contract  for  the  erec- 
tion, repair,  or  furnishing  of  any  public  building,  or  for  any  public  improve- 
ment, to  pay  a  larger  amount  than  the  specific  sum  appropriated  for  such 
purpose,  shall  be  fined  not  more  than  two  thousand  dollars  and  imprisoned 
not  more  than  two  years.    [35  Stat.  L.  1106.] 

This  section  was  drawn  from  R.  S.  sec.  5503  (Act  of  July  25,  1868,  ch.  233,  15 
Stat.  L.  177),  which  was  rq>ealed  by  section  341,  infra,  this  title,  and  which  read 
Bs  follows: 

"  Sec.  5503.  E#very  officer  of  the  Government  who  knowingly  contracts  for  the  erection, 
repair,  or  furnishing  of  any  public  building,  or  for  any  public  improvement,  to  pay  a 
larger  amount  than  the  specific  sum  appropriated  for  such  purpose,  shall  be  pimished 
by  imprisonment  not  less  than  six  months  nor  more  than  two  years,  and  shall  pay  a 
fine  of  two  thousand  dollars." 

Aside  from  slight  verbal  changes,  the  only  alteration  made  was  the  addition  of  the 
words  *'  not  more  than  "  after  the  word  "  fined,"  and  the  omission  of  the  words 
'*  less  than  six  months  nor  "  which  appeared  after  the  words  "  imprisoned  not." 
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R.  S.  sec.  3670  given  as  amended  under  Estimates,  Affropbiahons,  and  Reports^ 
provided  a  penalty  for  expenditures  beyond  appropriations. 

The  object  of  this  section  was,  it  is  and  authorized  by  the  law  making  power, 

manifest,  to  prevent  executive  officers  from  (1896)  21  Op.  Atty.-Gen.  244;    (1896)  21 

involving  the  government  in  expenditures  Op.  Atty.-Qen.  288. 
or  liabilities  beyond  those  contemplated 


Sec.  99.  [Officer  of  United  States-  court  failing  to  deposit  moneys,  etc.] 

Whoever,  being  a  clerk  or  other  officer  of  a  court  of  the  United  States,  shall 
fail  forthwith  to  deposit  any  money  belonging  in  the  registry  of  the  court, 
or  hereafter  paid  into  court  or  received  by  the  officers  thereof,  with  the 
Treasurer,  assistant  treasurer,  or  a  designated  depositary  of  tiie  United 
States,  in  the  name  and  to  the  credit  of  such  court,  or  shaU  retain  or  convert 
to  his  own  use  or  to  the  use  of  another  any  such  money,  is  guilty  of  embezzle- 
ment, and  shall  be  fined  not  more  than  the  amount  embezzled,  or  imprisoned 
not  more  than  ten  years,  or  both ;  but  nothing  herein  shall  be  held  to  pre- 
vent the  delivery  of  any  such  money  upon  security,  according  to  agreement 
of  parties,  under  the  direction  of  the  court.    [35  Stat.  L.  1106.] 

This  section  was  drawn  from  R.  8.  sec  5604  (Act  of  Mardi  24,  1871,  ch.  2,  17 
Stat.  L.  1,  a) ,  as  amended  by  an  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  320,  which 
was  repealed  by  section  341,  infraf  this  title. 

Aside  from  a  slight  rearrangement  of  words  the  only  changes  were  the  substitution 
of  the  initial  word  "  whoever  *'  for  the  words  "  every  clerk,"  the  omission  of  the 
words  ''  not  less  than  five  hundred  doUars "  which  appeajred  alter  the  word  "  fined  " 
and  the  words  "  not  less  than  one  year  **  which  appeared  after  the  word  "  imprisoned." 


Moneyn  paid  into  court  by  goTemment 
in  condemnation  proceedings. —  In  U.  S. 
t?.  Conway  Lumber  Co.,  (D.  C.  N.  H.  1916) 
234  Fed.  961,  the  facts  showed  that  large 
sums  of  money  having  been  paid  into 
court  by  the  government  as  compensation 
for  lands  taken,  and  controversies  having 
arisen  as  to  what  parties  were  entitled  to 
the  damages  awarded,  it  was  ordered  that 
certain  sums  should  be  held  in  abeyance 
to  await  the  disposition  of  questions  aris- 
ing from  conflicting  claims;  and,  the 
parties  ^interested  having  expressly  stipu- 
lated to  the  end  that  such  sums  might  be 
withdrawn  from  the  registry  of  the  court 
and  deposited  in  certain  other  national 
banks  in  order  that  interest  should  accrue 
while  the  funds  were  held  in  abeyance,  the 
clerk,  under  such  stipulations  and  orders 
thereon,  withdrew  the  funds  and  deposited 
the  same  in  certain  specially  designated 
national  banks,  other  than  the  generally 


designated  despositary  of  the  United 
States.  It  was  held  that  the  act  of  the 
clerk  was  not  in  violation  of  this  section. 

Assignee  in  bankruptcy. —  In  an  early 
case  it  was  held  that  an  assignee  in  bank- 
ruptcy was  an  officer .  of  the  court,  but 
that  the  funds  of  the  estate  which  came 
into  his  hands  were  not  required  to  be 
deposited  in  any  of  the  places  designated 
in  this  section  in  the  name  of  the  court 
and  to  its  credit,  and  that  an  indictment 
for  embezzlement  by  such  an  officer  is  not 
covered  by  this  section.  U.  S.  t\  Bixby, 
(D.  C.  Ind.  1881)  6  Fed.  375.  See  also 
(1874)  14  Op.  Atty.-Gen.  362. 

The  liability  of  a  deputy  clerk  of  the 
District  Court  of  Hawaii  for  conversion 
of  moneys  under  this  section  or  section  97 
is  fuUy  considered  in  a  note  to  section  97. 
The  case  is  U.  S.  t?.  Davis,  (1917)  243  U. 
S.  570,  37  8.  Ct.  442. 


Sec.  100.  [Beceiving  loan  or  deposit  from  offico:  of  court.]  Whoever 
shall  knowingly  receive,  from  a  clerk  or  other  ofl&cer  of  a  court  of  the 
United  States^  as  a  deposit,  loan,  or  otherwise,  any  money  belonging  in  the 
registry  of  such  court,  is  guilty  of  embezzlement,  and  shall  be  punished  as 
prescribed  in  the  preceding  section.    [35  Stat.  L.  1107.] 

This  section  waa  drawn  from  R.  S.  sec.  5505  (Act  of  March  24,  1871,  ch.  2,  17 
Stat.  L.  2),  which  was  repealed  by  section  ^41,  infra,  this  title. 

Aside  from  the  substitution  of  the  initial  words  "whoever  shaU"  for  the  words 
"  every  person  who,"  and  a  slight  transposition  of  language,  no  change  has  been  made 
in  this  section. 
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Sec.  101.  [Failure  to  make  retnrxu  or  reports.]  Every  officer  who 
neglects  or  refuses  to  make  any  return  or  report  which  he  is  required  tc 
make  at  stated  times  by  any  Act  of  Congress  or  regulation  of  the  Depart- 
ment of  the  Treasury,  other  than  his  accounts,  within  the  time  prescribed 
by  such  Act  or  regulation,  shall  be  fined  not  more  than  one  thousand  dollars. 
[35  Stat.  L,  1107,] 

This  section  was  drawn  from  R.  S.  sec.  1780  (Act  .of  Jnly  18,  1866,  ch.  201,  14 
Stat.  L.  188),  which  waa  repealed  by  section  341,  infra,  this  title. 

Xo  change  was  made  in  this  section  except  the  omission  of  the  words  **  and  not  less 
than  one  hundred "  which  had  formerly  appeared  after  the  words  "  one  thousand 
dollars." 


Sec.  102.  [Aiding  in  trading  in  obscene  literature.]  Whoever,  being 
an  officer,  agent,  or  employee  of  the  Gtovemment  of  the  United  States,  shall 
knowingly  aid  or  abet  any  person  engaged  in  violating  any  provision  of 
law  prohibiting  importing,  ^advertising,  dealing  in,  exhibiting,  or  sending 
or  receiving  by  mail,  obscene  or  indecent  publications,  or  representations, 
or  means  for  preventing  conception  or  producing  abortion,  or  other  article 
of  indecent  or  immoral  use  or  tendency,  shall  be  fined  not  more  than  five 
thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or  both.  [35  Stat. 
L.  1107.] 

This  section  was  drawn  from  R.  S.  sec.  1785  (Act  of  March  3,  1873,  ch.  258,  17 
Stat.  L.  599),  and  the  Tariff  Act  of  July  24,  1897,  ch.  11,  §  17,  30  Stat.  L.  209,  both 
of  which  were  repealed  by  section  341,  infra,  this  title. 

R.  S.  sec.  1785  was  as  follows: 

"Sec.  1785.  Whoever,  being  an  officer,  agent,  or  employ^  of  the  Government  of  the 
United  States,  shall  knowingly  aid  or  cibet  any  person  engaged  in  any  violation  of  any 
of  the  provisions  of  law  prohibiting  importing,  advertising,  dealing  in,  exhibiting,  or 
sending  or  receiving  by  mail,  obscene  or  indc^nt  publications,  or  representations,  or 
means  for  preventing,  conception  or  procuring  abortion,  or  other  articles  of  indecent 
or  immoral  use  or  tendency,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  for 
every  offense  be  punishable  by  a  fine  of  not  less  tlian  one  hundred  dollars  and  not 
mora  than  five  thousand, 'or  by  imprisonment  at  hard  labor  for  not  less  than  one  year 
nor  more  than  ten,  or  both." 

The  provisions  of  the  Tariff  Act  of  Jan.  24,  1897,  ch.  11,  f  17,  were  similar  to  the 
section  here  noted  except  that  the  minimum  punishment  was  not  fixed,  and  although 
this  section  had  been  repealed  as  previously  noted,  yet  its  provisions  were  re-enacted 
in  the  Tariff  Act  of  Aug.  5,  1909,  ch.  6,  |  10,  36  Stat.  L.  86,  and  it  was  re-enacted 
with  but  slight  change  in  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  6,  sec.  IV,  O, 
rabsec.  2,  given  under  Imports  and  Exports. 

The  provisions  of  law  mentioned  in  the  text  are  contained  chiefly  in  chapter  8  of  this 
Code,  infra,  p.  737. 

Publications. — ^The  language  of  this  sec-  written  or  printed  matter  relates  to  nubli- 
tion  shows  that  the  provisions  of  law  pro-  cations.  U.  S.  v.  Williams,  (£.  D.  N.  Y. 
hibiting    sending    or    receiving    by    mail       1880)  3  Fed.  484. 

Sec.  103.  [OoUecting  and  disbursing  officers  forbidden  to  trade  in  pub- 
lic property.]  Whoever,  being  an  officer  of  the  United  States  concerned 
in  the  collection  or  the  disbursement  of  the  revenues  thereof,  shall  carry  on 
any  trade  or  business  in  the  funds  or  debts  of  the  United  States,  or  of  any 
State,  or  in  any  public  property  of  either,  shall  be  fined  not  more  than 
three  thousand  dollars,  or  imprisoned  not  more  than  one  year,  or  both,  and 
be  removed  from  office,  and  thereafter  be  incapable  of  holding  any  office 
under  the  United  States.    [35  Stat.  L.  1107.] 

This  section  was  drawn  from  R.  S.  sec.  1788  (Act  of  Sept.  2,  1789,  ch.  12,  1  Stat.  L. 
•7}  Act  of  May  8,  1792,  ch.  37,  1  Stat.  L.  281  •,  Act  of  March  2,  1799,  ch.  22,  1  Stat.  L, 
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695.),  and  R.  S.  sec.  17»n  (Act  of  Sept.  2,  1789,  ch.  12,  1  Stat.  L.  67;  Act  of  May  8, 
1792,  ch.  37,  1  Stat.  L.  281;  Act  of  March  2,  1799,  ch.  22,  1  Stat.  L.  695) ,  both  of  which 
sections  were  repealed  by  section  341,  infray  this  title,  and  read  as  follows: 

"Sec.  1788.  Every  officer  of  the  United  States  concerned  in  the  disbursement  of 
the  revenues  thereof  who  carries  on  any  trade  or  business  in  the  funds  or  debtn  of  the 
United  States,  or  of  any  State,  or  in  any  public  property  of  either,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  punished  by  a  fine  of  three  thousand  dollars,  and  shall, 
upon  conviction,  be  removed  from  office,  and  forever  thereafter  be  incapable  of  holding 
any  office  under  the  United  States." 

"  Sec.  1780.  Every  officer  concerned  in  the  collection  of  the  revenues  of  the  United 
States  who  carries  on  any  trade  or  business  in  any  public  property  of  the  United  States, 
or  of  any  St^te,  shall  be  deemed  guilty  of  a  misdemeanor,  and  punished  by  a  fine  of 
three  thousand  dollars,  and  shall,  upon  conviction,  be  removed  from  office,  and  forever 
thereafter  be  incapable  of  holding  any  office  under  the  United  States." 


Purpose  of  section. —  One  of  the  princi- 
pal objects  of  the  restriction  was  to  with- 
draw from  the  accounting  officers  of  the 
treasury  every  motive  of  private  interest 
in  the  performance  of  their  public  duties, 
and  to  guard  the  nation  from  the  con- 
sequences frequently  to  be  apprehended 
when  the  business  affairs  of  public  officers 
are  suffered  to  lie  commingled  with  the 
financial  concerns  of  the  country.  (1847) 
4  Op.  Atty.-Gen.  555. 

Lands  sold  for  taxes.—  In  (1873)  14  Op. 
Atty.-Gen.  362,  it  was  held  that  the  pur- 
chase of  lands  sold  by  the  tax  commis- 
sioners for  taxes,  under  the  direct  tax 
law,  was  not  within   the   prohibition   of 


the  eighth  section  of  the  Act  of  Sept.  2, 
1789,  ch.  12,  which  forbid  the  purchase 
by  certain  officers  of  "  public  lands  or 
other  property." 

Comptroller  and  auditors  of  treasury. — 
In  (1847.)  4  Op.  Atty.-Gen.  565,  it  was 
held  that  the  comptroller  and  auditors  of 
the  treasury,  whose  appointments  were 
authorized  by  the  third  section  of  the 
Act  of  March  3,  1817,  were  officers  in 
the  treasury  department  previously  estab- 
lished by  law  aud  were  embraced  in  the 
restrictions  imposed  upon  ce.rtain  public 
officers  by  the  eighth  section  of  the  Act 
of  1789. 


Sec.  104.  [Certain  officers  forbidden  to  pnrchafle,  etc.,  witness,  etc., 
fees.]  Whoever,  being  a  judge,  clerk,  or  deputy  clerk  of  any  court  of  the 
United  States,  or  of  any  territory  thereof,  or  a  United  States  district  attor- 
ney, assistant  attorney,  marshal,  deputy  marshal,  commissioner,  or  other 
person  holding  any  office  or  employment,  or  position  of  trust  or  profit 
under  the  Government  of  the  United  States  shall,  either  directly  or 
indirectly,  purchase  at  less  th^n  the  full  face  value  thereof,  any  claim 
against  the  United  States  for  the  fee,  mileage,  or  expenses  of  any  witness, 
juror,  deputy  marshal;  or  any  other  officer  of  the  court  whatsoever,  shall 
be  fined  not  more  than  one  thousand  dollars.     [35  Stat,  L,  1107.] 

This  section  was  drawn,  without  material  changes,  from  an  Act  of  Feb.  25,  1897,  ch. 
316,  29  Stat.  L.  .595,  which  was  repealed  by  section  341,  infra,  this  title,  and  which 
read  as  foUows: 

[Sec.  1.]  "That  it  shall  hereafter  be  unlawful  for  any  United  States  marshal  or 
deputy  marshal,  or  any  clerk  or  deputy  clerk  of  any  court  of  the  United  States  or  of  any 
Territory  thereof,  or  any  United  States  attorney  or  assistant  attorney,  or  any  United 
States  judge,  or  United  States  commissioner,  or  other  person  holding  any  office,  employ- 
ment, or  position  of  trust  or  profit  under  the  Government  of  the  United  States  to 
purchase,  at  less  than  the  full  face  value  thereof,  either  directly  or  indirectly,  any 
claim  for  fee,  mileage,  or  expenses  of  any  witness,  juror,  deputy  marshal,  or  of  any 
other  officer  of  court  whatsoever  against  the  United  States  Qovemment. 

"  Sec.  2.  That  any  person  who  shall  violate  this  Act  shall  be  deemed  guilty  of  a 
misdemeanor  and,  upon  conviction,  shall  be  fined  not  exceeding  one  thousand  dollars.*' 

As  to  the  assignment  of  claims  against  the  government,  see  Claims. 

Ab  to  witness  fees,  see  Witnesses. 


Sec.  105.  [Falsely  certifying,  etc.,  as  to  record  of  deeds,  etc.]  Who- 
ever, being  an  oflSeer  or  other  person  authorized  by  any  law  of  the  United 
States  to  record  a  conveyance  of  real  property  or  any  other  instrument 
which  by  such  law  may  be  recorded,  shall  knowingly  certify  falsely  that 
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such  eonveyance  or  instrument,  has  or  has  not  been  recorded,  shall  be  fined 
not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  seven 
years,  or  both.    [35  Stat  L.  1107.] 

This  section  is  new,  and  is  inserted  for  the  purpose  of  providing  a  means  of  punish- 
ing officers  of  the  United  States  for  making  false  certificates  with  respect  to  documents 
and  other  matters  under  their  charge. 

Sec.  106.  [Other  false  certificates,]  Whoever,  being  a  public  officer  or 
other  person  authorized  by  any  law  of  the  United  States  to  make  or  give  a 
certificate  or  other  writing,  shall  knowingly  make  and  deliver  as  true  such 
a  certificate  or  writing,  containing  any  statement  which  he  knows  to  be 
false,  in  a  case  where  the  punishment  thereof  is  not  elsewhere  expressly 
provided  by  law,  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  one  year,' or  both.    [35  Stat,  L.  1107.] 

This  section  is  new,  and  is  inserted  for  the  purpose  of  providing  a  means  of  punish- 
ing officers  of  the  United  States  for  making  false  certificates  with  respect  to  documents 
and  other  matters  under  their  charge. 

Sec.  107.  [Inspector  of  steamboats  receiving  illegal  fees.]  Every 
inspector  of  steamboats  who,  upon  any  pretense,  receives  any  fee  or  reward 
for  his  services',  except  what  is  allowed  to  him  by  law,  shall  forfeit  his  office, 
and  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not  more 
than  six  months,  or  both.    [35  8iat.  L,  1107.] 

This  section  was  drawn  from  R.  S.  sec.  5482   (Act  of  Aug.  30,  1852,  ch.   106,  10 
Stat.  L.  74),  which  was  lepealed  by  section  341,  infra,  this  title. 
Aside  from  a  slight  transposition  of  language  no  change  was  made  in  this  section. 
For  provisions  relating  to  inspection  of  steamboats,  see  Steam  Vessels. 

Sec.  108.  [Pension  agent  taking  fee,  etc.]  Every  pension  agent,  or 
other  person  employed  or  appointed  by  him,  who  takes,  receives,  or  demands 
any  fee  or  reward  from  any  pensioner  for  any  service  in  connection  with 
the  payment  of  his  pension,  shall  be  fined  not  more  than  five  hundred 
dollars.     [35  Stat  L.  1107.] 

This  section  was  a  re-enactment,  without  change,  of  R.  S.  sec.  5487  (Act  of  July  8, 
1870,  ch.  225,  16  Stat.  L.  IM),  which  wae  repealed  by  section  ^1,  infra,  this  title. 
For  provisions  relating  to  pension  agents  and  pensions,  see  Pensions. 

Sec.  109.  [Officer  not  to  be  interested  in  claims  against  the  United 
States.]  Whoever,  being  an  officer  of  the  United  States,  or  a  person  hold- 
ing any  place  of  trust  or  profit,  or  discharging  any  official  function  under, 
or  in  connection  with,  any  Executive  Department  of  the  Government  of 
the  United  States,  or  under  the  Senate  or  House  of  Representatives  of  the 
United  States,  shall  act  as  an  agent  or  attorney  for  prosecuting  any  claim 
against  the  United  States,  or  in  any  maimer,  or  by  any  means,  otherwise 
than  in  discharge  of  his  proper  official  duties,  shall  aid  or  assist  in  the 
prosecution  or  support  of  any  such  claim,  or  receive  any  gratuity,  or  any 
share  of  or  interest  in  any  claim  from  any  claimant  against  the  United 
States,  with  intent  to  aid  or  assist,  or  in  consideration  of  having  aided  or 
assisted,  in  the  prosecution  of  such  claim,  shall  be  fined  not  more  than  five 
thousand  dollars,  or  imprisoned  not  more  than  one  year,  or  both.  [35  Stat 
L.  1107.] 

The  foregoing  section  wba  a  re-enaotment  of  R.  S.  sec.  5i98  ( Act  of  Feb.  26,  1853,  ch, 
81, 10  Stat.  L.  170),  which  waa  repealed  by  section  341,  tn/ra,  this  title. 
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Aside  from  the  substitution  of  the  initial  words  *' Whoever,  being  an"  for  the 
word  "  £)v«ry  **  no  material  cluuige  was  made  in  this  section. 

By  an  Act  of  March  1,  1901,  ch.  670,  $  1,  31  Stat.  L.  844,  it  was  provided  that 
members  of  the  National  Guard  of  the  District  of  Columbia  who  receive  compensation 
as  sudij  should  not  be  construed  to  be  officers  of  the  United  States  within  the  meaning 
of  R.  8.  sec.  5498.    See  Militia. 

For  provisions  relating  to  claims,  see  Claims. 


Extent  of  section. —  In  so  far  as  the 
claims  prosecuted  are  founded  upon  con- 
tract with  the  government,  this  statute 
forbids  officers  as  agents  and  attorneys 
from  having  connection  with  government 
contracts.  (1874)  14  Op.  Atty.-Gen. 
482. 

Offering  argument  for  claims. —  He  who 
offers  an  argument  in  favor  of  claims 
against  the  United  States  "  supports  *'  the 
claims  not  only  in  the  '*  manner/'  but  by 
"  means,''  and  is  therefore  within  the 
plain  terms  of  the  Act;  and  so  doing  he 
violates  a  penal  statute  and  subjects  him- 
self to  fine  or  imprisontaent,  or  ';oth, 
unless  he  do  the  act  "  in  the  discharge  of 
his  proper  official  duties,"  And  it  is  the 
duty  of  the  court  not  to  permit  any  such 
violation  in  its  presence,  and  still  more 
not  to  give  its  sanction  to  it.  Tyler's 
Case,  (1883)  18  Ct.  CI.  25. 

Accepting  office  by  one  prosecuting 
claims. — The  acceptance  of  an  appointment 
as  counsel  for  the  delegates  of  the  United 
States  to  the  Pan-American  conference  by 
a  person  who  is  engaged  as  an  attorney 
in  prosecuting  claims  before  the  Spanish 
treaty  claims  commission,  would  not  sub- 
ject such  person  to  the  penalties  pre- 
scribed by  R.  S.  sec.  5498.  The  penalties 
therein  prescribed  are  for  the  prosecution 
of  claims  against  the  United  States  by  one 
who  holds  an  office  or  place  such  as  is 
described  in  that  section.  While  the  ap- 
pointee would  be  subject  to  no  penalty  for 
accepting  such  appointment,  yet  if,  while 
holding  the  place  of  such  counsel,  he 
should  engage  in  the  prosec^ution  of  claites 
against  the  United  States  before  that 
commission  or  other  tribunal,  he  would  be 
subject  to  the  penalties  therein  pre- 
scribed; such  person  would  not  be  an 
officer,  but  he  would  come  within  the  de- 
scription of  a  person  holding  a  place  of 
trust  or  profit  under  the  government  of 
the  United  States.  ( 1901 )  23  Op.  Atty.- 
Gen.  533. 

Compensation  for  legislative  influence. — 
All  contracts  for  a  contingent  compen- 
sation for  obtaining  legislation  or  to  use 
personal  or  any  secret  or  sinister  influence 
on  legislators  is  void  by  the  policy  of  the 
law.     Marshall  v.  Baltimore,  etc.,  R..Co., 


(1853)    16  How.  314,  14  U.  S.    (L.  ed.) 
953. 

An  officer  of  the  bureau  of  military  jus- 
tice cannot  lawfully  act  as  counsel  for  a 
claimant  in  the  Court  of  Claims  in  the 
prosecution  of  the  claim  of  another  army 
officer  against  the  United  States.  (1^80) 
16  Op.  Atty.-Gen.  478. 

A  retired  officer  of  the  army  is  '^  an 
officer  of  the  United  States,"  within  the 
meaning  of  this  section,  and  so  cannot  be 
an  attorney  for  claimants  in  the  Court 
of  Claims.  Tyler's  Case,  (1883)  18  Ct, 
CI.  25.  See  also  In  re  Winthrop,  (1896) 
31  Ct.  CI.  36. 

Assistant  attorney  of  District  of  Colum- 
bia.—  This  section  in  no  part  affects  an 
assistant  attorney  of  the  District  of 
Columbia.  (1885)  18  Op.  Atty.-Gen.  161. 
See  also  U.  S.  t\  Germaine,  (1878)  99 
U.  S.  508,  26  U.  S.  (L.  ed.)  482. 

Minister  to  foreign  country. —  Und«r 
this  section  a  person  who  has  entered  into 
a  contract  with  another  to  assist  him  in 
prosecuting  the  claims  of  a  city  against 
the  government,  but  who  shortly  after- 
wards accepts  the  post  of  minister  to  a 
foreign  country,  and  holds  such  post  dur- 
ing the  prosecution  of  the  claim,  cannot 
recover  any  fee  for  the  prosecution  of  the 
claim.  He  can,  however,  upon  payment 
of  the  claims,  recover  from  his  associate 
any  attorney  fees  and  costs  advanced  for 
his  benefit,  though  he  cannot  recover  any 
fee  for  services.  Fox  v.  Willis,  (190S) 
114  Ky.  940,  72  S.  W.  330,  73  S.  W.  743. 

An  internal  revenue  storekeeper  is  an 
officer  of  the  United  States  within  the 
meaning  of  thie  section,  and  where  a  claim 
agent  has  qualified  as  such  officer,  he  will 
be  treated  as  having  abandoned  any  con- 
tract he  may  have  had  whereby  he  waa  to 
act  as  agent  or  attorney  in  the  prosecu- 
tion of  claims  against  the  United  St&tes. 
Angell  V.  Hewlett,  (1883)  4  Ky.  L.  Rep. 
909. 

Commissioners  o^  deeds  for  the  Distiiet 
of  Columbia  are  prohibited  under  this 
section  and  section  113  from  acting  as 
agents  or  attorneys  in  the  prosecution  of 
pension  claims  against  the  United  States 
since  they  are  officers  of  the  United  States. 
(1910)  28  Op.  Atty.-Gen.  131. 


Sec.  110.  [Member  of  Congress,  etc.,  soliciting  or  accepting  bribe^ 
etc.]  Whoever,  being  elected  or  appointed  a  Member  of  or  Delegate  to 
Congress,  or  a  Resident  Commissioner,  shall,  after  his  election  or  appoint- 
ment and  either  before  or  after  he  has  qualified,  and  during  his  continu- 
ance in  office,  directly  or  indirectly,  ask,  accept,  receive,  or  agree  to  receive, 
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auy  money,  property,  or  other  valuable  consideration,  or  any  promise^  eon- 
tract,  undertaking,  obligation,  gratuity,  or  security  for  the  payment  of 
money  or  for  the  delivery  or  conveyance  of  anything  of  value  to  him  or  to 
any  person  with  his  consent,  connivance,  or  concurrence,  for  his  attention 
to,  or  services,  or  with  the  intent  to  have  his  action,  vote,  or  decision  influ- 
enced, on  any  question,  matter,  cause,  or  proceeding,  which  may  at  any 
time  be  pending  in  either  House  of  Congress  or  before  any  committee 
thereof,  or  which  by  law  or  under  the  Constitution  may  be  brought  before 
him  in  his  official  capacity,  or  in  his  place  as  such  Member,  Delegate,  or 
Resident  Commissioner,  shall  be  fined  not  more  than  three  times  the  amount 
asked,  accepted,  or  received,  and  imprisoned  not  more  than  three  years; 
and  shall,  moreover,  forfeit  his  office  or  place,  and  thereafter  be  forever 
disqualified  from  holding  any  office  of  honor,  trust,  or  profit  under  the 
Government  of  the  United  States.    [35  Stat.  L.  1108.] 

This  section  was  drawn  from  R.  S.  sec.  1781,  noted  as  repealed  under  section  112, 
infra,  this  title,  R.  S.  sec.  5600  (Act  of  Feb.  26,  1863,  ch.  81,  10  Stat.  L.  171), 
and  R.  S.  sec.  6502  (Act  of  Feb.  26.  1853,  ch.  81,  10  Stat:  L.  171),  both  of  which 
were  repealed  by  section  341,  infra,  this  title,  and  which  read  as  foUows: 

**  Sec.  5500.  Any  member  of  either  House  of  Congress  who  asks,  accepts,  or  receives 
any  money,  or  any  promise,  contract,  undertaking,  obligation,  gratuity,  or  security 
for  the  payment  of  money,  or  for  the  delivery  or  conveyance  of  anything  of  value, 
either  before  or  after  he  has  been  qualified  or  has  taken  his  seat  as  such  member,  with 
intent  to  have  his  vote  or  decision  on  any  question,  matter,  cause,  or  proceeding  which 
may  be  at  any  time  pending  in  either  house,  or  before  any  committee  tnereof,  influenced 
thereby,  shall  be  punished  by  a  fine  not  more  than  three  times  the  amount  adced, 
accepted,  or  received,  and  by  imprisonment  not  more  than  three  years." 

"  Seg.  5502.  Every  member,  officer,  or  person,  convicted  under  tne  provisions  of  the 
two  preceding  sections,  who  holds  any  place  of  profit  or  trust,  shall  forfeit  his  office  or 
place;  and  shall  thereafter  be  forever  disqualified  from  holding  any  office  of  honor, 
trust,  or  profit  under  the  United  States." 

In  addition  to  a  slight  transposition  of  language^  this  section  has  been  broadened 
80  as  to  apply  to  members  of  Confess  from  the  time  of  their  election,  or  appointment 
and  before  qualification  and  during  their  continuance  in  office;  and  also  so  as  to 
include  resident  commissioners.    There  are  e  few  additional  minor  changes. 

The  **two  preceding  sections''  mentioned  in  R.  S.  sec.  6502,  here  quoted  referred 
to  R.  S.  sec.  6500  here  noted  and  R.  S.  sec.  5501  noted  under  section  117.  infra,  this 
title. 

with  agreeing  to  give  «uch  bribe,  which 
constitute  distinct  and  separate  offenses. 
U.  S.  V.  Dietrich,  (O.  C.  Neb.  1904)  126 
Fed.  664. 

Limitation  of  prosecution. —  In  U.  S.  v. 
Driggs,  (E.  D.  N.  Y.  1903)  125  Fed.  520, 
it  was  helcF  that  delivery  to  a  member  of 
Congress  of  a  non-negotiable  note  made 
by  a  government  contractor,  promising  to 
pay  a  certain  sum  as  the  proceeds  of  the 
contract  were  received,  executed  pursuant 
to  an  agreement  to  pay  such  member  for 
his  services  in  procuring  the  contract,  did 
not  constitute  the  giving  or  receiving  of 
"  property "  or  a  "  valuable  considera- 
tion," within  the  meaning  of  this  statute, 
such  note  being  made  unlawful  and  invalid 
by  the  statute  itself;  and  that  indict- 
ments under  the  statute,  based  on  pay- 
ments subsequently  made  and  received  in 
accordance  with  the  terms  of  the  note, 
were  not  barred  by  limitation,  where 
such  payments  were  made  within  three 
years,  although  the  note  was  delivered 
more  than  three  years  prior  to  the  find- 
ing of  the  indictments. 


Agreement  to  give  and  receive  bribe. — 
An  agreement  between  a  member  of  CJon- 
gress  and  another,  the  one  to  receive  a 
bribe  for  aiding  to  procure  an  office  and 
the  other  to  pay  the  same,  constitutes  a 
substantive  offense  under  this  section  by 
each  of  the  parties  thereto.  U.  S.  !>. 
Dietrich,    (1904)    126  Fed.  664. 

"  Member  of  Congress  "  defined. — A  per- 
son elected  to  the  office  of  senator  of  the 
United  States  is  not,  until  he  has  been 
accepted  by  the  Senate  as  a  member  and 
has  assumed  the  duties  of  the  office,  a 
I* member  of  Congress"  within  the  mean- 
ing of  this  section.  U.  S.  t?.  Dietrich,  ( C. 
C.  Neb.  1904)  126  Fed.  676. 

A  clerk  in  one  of  the  departments  is 
subject  to  indictment  under  this  section 
as  an  "  officer  •  and  agent "  or  an  "  officer 
and  clerk"  of  the  United  States.  Mc- 
Gregor p.  U.  S.,  (C.  C.  A.  4th  Cir.  1904) 
134  Fed.  187,  69  C.  C.  A.  477. 

Indictment. — Two  persons  cannot  be 
sfiverally  charged  in  tne  same  indictment 
under  this  section  and  in  a  single  count, 
the  one  with  agreeing  to  receive  a  bribe 
u  a  member  of  Congress  and  the  other 
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Sec.  111.  [Offering,  etc.,  member  of  Congress  bribe,  etc.]  Whoever 
shall  promise,  oflPer,  or  give,  or  cause  to  be  promised,  offered,  or  given,  any 
money  or  other  thing  of  value,  or  shall  make  or  tender  any  contract,  under- 
taking, obligation,  gratuity,  or  security  for  the  payment  of  money  or  for 
the  delivery  or  conveyance  of  anything  of  value,  to  any  Member  of  either 
House  of  Congress,  or  Delegate  to  Congress,  or  Resident  Commissioner, 
after  his  election  or  appointment  and  either  before  or  after  he  has  qualified, 
and  during  his  continuance  in  office,  or  to  any  person  with  his  consent,  con- 
nivance, or  concurrence,  with  intent  to  influence  his  action,  vote,  or  deci- 
sion, on  any  question,  matter,  cause,  or  proceeding  which  may  at  any  time 
be  pending  in  either  House  of  Congress,  or  before  any  committee  thereof, 
or  which  by  law  or  under  the  Constitution  may  be  brought  before  him  in 
his  official  capacity  or  in  his  place  as  such  Member,  Delegate,  or  Resident 
Commissioner,  shall  be  fined  not  more  than  three  times  the  amount. of 
money  or  value  of  the  thing  so  promised,  offered,  given,  made,  or  tendered, 
and  imprisoned  not  more  than  three  years.     [35  Stat  L.  1108.] 

This  section  was  drawn  from  R.  S.  sec.  5460  (Act  of  Feb.  26,  1863,  ch.  81,  10  Stat. 
L.  171),  which  was  repealed  by  section  341,  infray  this  title,  and  which  read  as  follows: 

"  Sec.  5460.  Every  person  who  promises,  offers,  ^ives,  or  causes  or  procures  to  be 
promised,  offered,  or  given,  any  money  or  other  thing  of  value,  or  makes  or  tenders 
any  contract,  undertaking,  obligation,  gratuity,  or  security  for  the  payment  of  money, 
or  for  the  delivery  or  conveyance  of  any  thing  of  value,  to  any  member  of  jeither  House 
of  Congress,  either  before  or  after  such  member  has  been  qualified  or  has  taken  his 
seat,  with  intent  to  influence  his  vote  or  decision  on  any  question,  matter,  cause,  or 
proceeding  which  may  be  at  any  time  pending  in  either  House  of  Congress,  or  before  any 
committee  thereof,  shall  be  fined  not  more  than  three  times  the  amount  of  money  or 
value  of  the  thing  so  offered,  promised,  given,  made,  or  tendered,  or  caused  or  pro- 
cured to  be  so  offered,  promised,  given,  made,  or  tendered,  and  shall  be,  moreovtr, 
imprisoned  not  more  than  three  years." 

See  further  section  39  of  this  Code,  supra,  p.  002. 

Sbc.  112.  [Member  of  Gongress  taking  coxuideration  for  procnring 
contract,  office,  etc. —  offering  member  consideration,  etc.]  Whoever,  bemg 
elected  or  appointed  a  Member  of  or  Delegate  to  Congress,  or  a  Resident 
Commissioner,  shall,  after  his  election  or  appointment  and  either  before 
or  after  he  has  qualified,  and  during  his  continuance  in  office,  or  being  an 
officer  or  agent  of  the  United  States,  shall  directly  or  indirectly  take, 
receive,  or  agree  to  receive,  from  any  person,  any  money,  property,  or 
other  valuable  consideration  whatever,  for  procuring,  or  aiding  to  pro- 
cure, any  contract,  appointive  office,  or  place,  from  the  United  States  or 
from  any  officer  or  department  thereof,  for  any  person  whatever,  or  for 
giving  any  such  contract,  appointiye  office,  or  place  to  any  person  whom- 
soever; or  whoever;  directly  or  indirectly,  shall  oflPer,  or  agree  to  give,  or 
shall  give,  or  bestow,  any  money,  property,  or  other  valuable  consideration 
whatever,  for  the  procuring,  or  aiding  to  procure,  any  such  contract, 
appointive  office,  or  place,  shall  be  fined  not  more  than  ten  thousand  dollars 
and  imprisoned  not  more  than  two  years ;  and  shall,  moreover,  be  disquali- 
fied from  holding  any  office  of  honor,  profit,  or  trust  under  the  Government 
of  the  United  States.  Any  such  contract  or  agreement  may,  at  the  option 
of  the  President,  be  declared  void.  •  [35  Stat,  L,  1108.] 

This  section  was  drawn  from  R.  S.  sec.  1781  (Act  of  July  16,  1862,  ch.  180,  12  Stat 
L.  677;  Act  of  Feb.  25,  1863,  ch.  61,  12  Stat.  L.  696),  which  was  repealed  by  section 
841,  infra,  this  title,  and  which  read  as  follows : 
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*SBa  1781.  BSvery  member  of  Congress  or  any  officer  or  agent  of  the  Government 
irfio,  directly  or  indirectly,  takes,  receives,  or  agrees  to  receive,  any  money,  property, 
or  other  valuable  consideration  whatever,  from  any  person  for  procuring,  or  aiding 
to  procure,  any  contract,  office^  or  place,  from  the  Grovernment  or  any  Department 
thereof,  or  from  any  officer  of  the  United  States,  for  any  person  whatever,  or  for 
giving  any  such  contract,  office,  or  place  to  any  person  whomsoever,  and  every  person 
who,  directly  or  indirectly,  offers  or  agrees  to  give,  or  gives,  or  bestows  any  money, 
jH'operty,  or  other  valuable  consideration  whatever,  for  the  procuring  or  aiding  to 
procure  any  such  contract,  office,  or  place,  and  every  member  of  Congress  who,  directly 
or  indirectly,  takes,  receives,  or  agrees  to  receive  any  money,  property,  or  other 
valuable  consideration  whatever  after  his  election  as  siich  member,  for  his  attention 
to,  services,  action,  vote,  or  decision  on  any  question,  matter,  cause,  or  proceeding 
which  may  then  be  pending,  or  may  by  law  or  under  the  Constitution  be  brought  before 
him  in  his  official  capacity,  or  in  his  place  as  such  member  of  Congress,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  more  than  two  years 
and  fined  not  more  than  ten  thousand  dollars.  And  any  such  contract  or  agreement 
may,  at  the  option  of  the  President,  be  declared  absolutely  null  and  void;  and  any 
member  of  Congress  or  officer  convicted  of  a  violation  of  this  section,  shall,  moreover, 
be  disqualified  from  holding  any  office  of  honor,  profit,  or  trust  under  the  Government 
of  the  United  States." 

In  addition  to  a  slight  transposition  of  language,  this  section  has  been  broadened 
so  as  to  apply  to  members  of  Congress  from  the  time  of  their  election  or  appointment 
and  before  qualification  and  during  their  continuance  in  office;  and  also  so  as  to 
include  Resiaent  Commissioners. 

This  R.  S.  sec.  1781  was  also  in  part  carried  into  section  110  of  this  Code,  9upra, 
p.  656. 

Sec.  113.  [Member  of  Congress,  etc.,  taking  compensation  in  matters 
to  which  United  States  is  a  party.]  Whoever,  being  elected  or  appointed 
a  Senator,  Member  of  or  Delegate  to  Congress,  or  a  Resident  Commissioner, 
shall,  after  his  election  or  appointment  and  either  before  or  after  he  has 
qualified,  and  during  his  continuance  in  ofSce,  or  being  the  head  of  a 
department,  or  other  officer  or  clerk  in  the  employ  of  the  United  States, 
shall,  directly  or  indirectly,  receive,  or  agree  to  receive,  any  compensation 
whatever  for  any  services  rendered  or  to  be  rendered  to  any  person,  either 
by  himself  or  another,  in  relation  to  any  proceeding,  contract,  claim,  con- 
troversy, charge,  accusation,  arrest,  or  other  matter  or  thing  in  which  the 
United  States  is  a  party  or  directly  or  indirectly  interested,  before  any 
department,  court-martial,  bureau,  officer,  or  any  civil,  military,  or  naval 
commission  whatever,  shall  be  fined  not  more  than  ten  thousand  dollars 
and  imprisoned  not  more  than  two  years;  and  shall,  moreover,  thereafter 
be  incapable  of  holding  any  office  of  honor,  trust,  or  profit  under  the 
Government  of  the  United  States.     [35  Stat,  L.  1109.] 

This  section  was  drawn  from  R.  S.  sec,  1782  (Act  of  June  11,  1864,  ch.  119,  13  Stat. 
L.  123),  which  was  repealed  by  section  341,  infra^  this  title,  and  which  was  as  follows: 

"Sbc.  1782.  No  Senator,  Representative,  or  Delegate,  after  his  election  and  during 
his  continuance  in  office,  and  no  head  of  a  Department,  or  other  officer  or  clerk  in 
the  employ  of  the  Government,  shall  receive  or  agree  to  receive  any  compensation 
whatever,  directly  or  indirectly,  for  any  services  rendered,  or  to  be  rendered,  to  any 
person,  either  by  himself  or  another,  in  relation  to  any  proceeding,  contract,  claim, 
controversy,. charge,  accusation,  arrest,  or  other  matter  or  thing  in  which  the  United 
Statc«  is  a  party,  or  directly  or  indirectly  interested,  before  any  Department,  court- 
martial,  Bureau,  officer,  or  any  civil,  military,  or  naval  commission  whatever.  Every 
person  offsiding  against  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  imprisoned  not  more  than  two  ^ears,  and  fined  not  more  than  ten  thousand 
dollars,  and  shaU,  moreov^,  by  conviction  therefor,  be  rendered  forever  thereafter 
incapable  of  holding  any  office  of  honor,  trust,  or  profit  under  the  Government  of 
the  United  States." 

In  addition  to  a  slight  transposition  of  language,  this  section  has  been  broadened 
BO  as  to  apply  to  members  of  Congress  from  the  time  of  their  election  or  appointment 
&nd  before  Qualification  and  during  their  continuance  in  office;  and  also  so  as  to 
include  Besiaent  Commissioners. 
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Constitntknialitj. —  The  powers  of  the 
federal  government  were  not  exceeded  by 
the  enactment  of  this  section,  making  it  a 
miadaneanor  for  a  United  States  senator 
to  reeeiTe  or  agree  to  receive  compensation 
for  services  rendered  before  any  depart- 
meat,  in  relation  to  any  proceeding  in 
which  the  United  State's  is  interoftted. 
Burton  v,  U.  S.,  (1906)  202  U.  8.  344,  26 
8.  Ct.  688,  50  U.  S.  (L.  ed)  1067,  6  Ann. 
Cas.  362. 

General  oonstmction.— "  It  [is]  illegal 
for  an  officer  of  the  United  States  to  have 
that  sort  of  connection  with  a  government 
contract  which  an  agent,  attorney,  or 
solicitor  assumes  when  he  procures  or 
aids  to  procure  such  contract  for  another, 
and  when  he  prosecutes  for  another 
against  the  government  any  claim  founded 
upon  a  government  contract.  These  laws 
forbid  also  the  receiving  by  officers  for 
such  services  any  compensation  including 
that  of  an  interest  in  the  contract.  But 
there  is  not  in  the  statutes  any  general 
prohibition  which  prevents  executive  offi- 
cers from  contracting  directly  with  the 
government  as  principals,  in  matters  en- 
tirely separate  from  their  offices  and  in 
no  way  connected  with  the  performance  of 
their  duties  as  officers  of  the  government, 
after  they  are  procured  by  acquiring  an 
interest  in  them."  (1874)  14  Op.  Atty. 
Gen.  482. 

Interference  with  discharge  of  senato- 
rial duties. —  The  discharge  by  a  senator 
of  the  United  States  of  his*^  legitimate 
duties  is  not  interfered  with  by  this  sec- 
tion, making  it  a  misdemeanor  for  a 
United  States  senator  to  receive  or  agree 
to"  receive  compensation  for  services  ren- 
dered before  any  department,  in  relation 
to  any  proceeding  in  which  the  United 
States  is  interested.  Burton  v.  U.  S., 
(1906)  202  U.  S.  344,  26  S.  Ct.  688,  50 
U.  S.  (L.  ed.)  1057,  6  Ann.  Cas.  362. 

A  member  elect  of  Congress  is,  previous 
to  as  well  as  after  taking  the  oath  of  office, 
debarred  from  acting  as  counsel  for  par- 
ties and  from  prosecuting  claims  against 
the  government,  before  any  department, 
court-martial,  bureau,  officer,  or  any  civil, 
naval,  or  military  commission,  if  he  has 
received  or  has  agreed  to  receive  any 
c<Hnpensation  whatever,  directly  or  indi- 
rectly, therefor.  (1872)  14  Op.  Atty.-Qea. 
133. 

A  receiver  of  a  national  bank  has  been 
held  to  bo  an  officer  of  the  United  States. 
Piatt  V.  Beach,  (1868)  2  Ben.  303,  19  Fed. 
Cas.  No.  11,216. 

Assistant  attorney  of  District  of  Co- 
lumbia.—  Semhle.  that  an  assifltant  attor- 
ney of  the  District  of  Columbia  is  not 
within  the  prohibition  of  this  section. 
(1886)    18  Op.  Atty.-Gen.  161. 

Retired  officer  of  army  or  marine  corps. 
— An  officer  of  the  United  States  army 
or  of  the  marine  corps,  retired  from  active 


aerriee  only,  and  not  wholly  retired  from 
service,  is  an  officer  in  the  employ  of  the 
government,  and  so  within  the  prohibition 
of  this  section.  (1912)  29  Op.  Atty. -Geo. 
397. 

Clerk  in  land  office. — Since  an  applicar 
tion  to  pnichase  lands  from  the  govern- 
ment under  the  Timber  and  Stone  Act 
(Act  June  3,  1878,  ch.  151,  20  Stat.  L. 
89,  set  out  in  Timbeb  Laubs  aivd  Foebst 
Rbsebves)  is  in  effect  the  inauguration 
of  a  proceeding  through  which  land  is 
acquired  from  t<he  government  in  which 
the  government  is  an  interested  party,  it 
has  been  held  that  such  act  covered  an 
agreement  by  a  clerk  in  the  employ  of 
the  government  in  a  local  land  office  to 
receive  compensation  for  services  rendered 
in  informing  an  ^itryman  when  certain 
land  belonging  to  the  United  States  would 
be  open  for  entry  under  such  act,  and  in 
assisting  him  to  obtain  title  thereto  from 
the  United  States  under  such  act.  U.  S. 
f?.  Long,  (D.  C.  Ore.  1011)   184  Fed.  184. 

A  clerk  in  one  of  the  departments  is 
subject  to  indictment  under  this  section. 
McGregor  v.  U.  S.,  (C.  C.  A.  4th  Cir. 
1904)   134  Fed.  187,  69  C.  C.  A.  477. 

Receiver  of  Una  office. —  This  section 
applies  to  a  receiver  of  a  land  office  in 
respect  to  matters  before  his  own  office  or 
which  may  come  before  it  for  his  action 
thereon  either  judicial,  executive,  or 
merely  clerical,  and  without  regard  to  the 
question  whether  the  service  rendered  or 
to  be  rendered  is  proper  or  improper,  and 
a  receiver  commits  an  offense  under  said 
secticm  by  receiring  compensation  fax 
giving  advance  information  to  the  person 
paying  the  same  of  the  restoration  of 
lands  to  the  public  domain  through  tiie 
action  of  the  land  department,  which 
lands  thereby  become  subject  to  entry  by 
means  of  scrip  or  otherwise  in  his  dis- 
trict. U.  S.  V.  Booth,  (C.  C.  Ore.  1906) 
148  Fed.  112. 

Commissioners  of  deeds  for  the  District 
of  Columbia  are  prohibited  under  the  pro- 
visions of  this  secticm  and  section  109 
from  acting  as  agents  or  attorneys  in  the 
prosecution  of  pension  claims  against  the 
United  States,  since  they  are  officers  of 
the  United  States.  (1910)  28  Op.  Atty.- 
Gen.  131. 

A  fraud  order  inquiry  pending  before 
the  Post  Office  Department  is  a  proceed- 
ing in  which  the  United  States,  although 
having  no  direct  money  or  pecuniary  in- 
terest in  the  result,  is  "  directly  or  in- 
direct Iv  interested "  within  the  meaning 
of  this"  section.  Burton  t\  U.  S.,  (1906) 
202  I^  S.  344,  26  S.  Ot.  688,  50  U.  S. 
(L.  ed.)   1067,  B  Ann.  Cas.  362. 

Separate  offenses. —  The  agreement  to 
receive,  and  the  receipt  of,  the  forbidden 
compensation,  are  made  two  separate  and 
distinct  offenses  by  this  section,  making 
it  a  misdemeanor  for   a  United  States 
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senator  to  reooiye  or  agree  to  reoeive  com- 
penaation  for  aeraoes  rendered  before  any 
department,  in  relation  to  any  proceed- 
ing in  which  the  United  States  is  in- 
terested. Burton  t\  U.  8.,  (1W6)  202 
U.  S.  344,  2^  S.  Ct.  688,  60  U.  S.  (L,  ed.) 
10o7,  6  Ann.  Gas.  362. 

Joinder  of  offenses. —  Charges  against 
the  same  defendant  for  conspiracy  to  do- 
fraud  the  United  States,  based  on  former 
R-  S.  sec.  5440  (now  sec.  37  of  the  Penal 
Laws;  see  supra,  p.  6M)  and  for  receiving 
mone^  from  their  allied  coconspirator 
for  aiding  to  procure  a  contract  from  the 
government,  and  for  services  rendered  in 
relation  to  the  same,  based  on  former  IL 
S.  sec  1781  (now  sec  112  of  the  Penal 
Lawe,  9upra,  p.  658),  and  this  section,  de- 
fendaiits  being  clerks  in  a  department, 
and  such  charges  all  relating  to  the  same 
transaction,  may  properly  be  joined  in  dif- 
ferent counts  in  the  same  indictment  un- 
der R,  S.  sec.  1024  (see  vol.  2,  p.  67«). 
McGregor  v.  U.  S.,  (C.  C.  A.  4th  ttr. 
1904)   134  Fed.  187,  69  C.  C.  A.  477. 

Venue  of  crime. —  The  physical  absence 
of  an  accused  from  the  state  of  Missouri 
when  the  acceptance  by  a  St.  Louis  c<Mr- 
poration  of  his  offer  to  render  services  in 
consideration  of  the  compensation  forbid- 
den by  this  section  was  despatched  by 
mail   or  telegram,  was  held  not  to   de- 

Srive  the  Circuit  Court  of  the  United 
tates  for  the  Eastern  District  of  Mis- 
souri of  jurisdiction  of  the  offense,  on 
the  theory  that  the  crime  was  not  com- 
mitted in  that  district,  within  the  mean- 
ing of  U.  S.  Const.,  art.  3,  sec.  2,  and 
Sixth  Amendment,  requiring  the  trial  of 
all  crimes  against  the  United  States  to 
be  held  in  the  state  and  district  where 
such  crimes  shall  have  been  committed. 
Burton  v,  V.  S,,  (1906)  202  U.  S.  344, 
26  S.  Ct.  688,  60  U.  S.  (L.  ed.)  1057,  6 
Ann.  Cas.  362. 

Sufficient  indictment. —  An  indictment 
charged  an  offense  under  this  section, 
where  it  averred  that  the  accused,  beii\g 
a  senator,  received  compensation  for  serv- 
ices rendered  before  the  Post  Office  De- 
partment for  the  purpose  of  bringing 
about  a  decision  favorable  to  his  client  in 
a  fraud  order  inquiry  pending  before  l^at 
department.  Burton  i;.  U.  S.,  (1905)  196 
U.  S.  283,  25  S.  Ct.  243,  49  U.  S.  (L.  ed.) 
482,  reversing  (1904)    131  Fed.  552. 

Where  an  indictment  alleged  that  the 
defendant,  being  then  and  there  a  clerk 
in  the  employ  of  the  government  in  the 
United  States  land  office  at  D.,  during 
his  continuance  in  office,  did  wrongfully 
and  unlawfully  agree  to  receive  compen- 
sation for  services  rendered  to  a  public 
land  entryman,  etc.,  it  was  held  to  suffi* 
ciently  allege  that  accused  was  an  official 
or  clerk  of  the  government.  U.  S.  v. 
Long,  (D,  C.  Ore.  1911)  184  Fed.  184. 

Where  an  indictment  against  a  clerk 


of  a  government  land  office  for  unlaw- 
fully agreeing  to  receive  compensation  for 
services  rendered  to  an  entryman  alleged 
that  the  services  were  rendered  in  rela- 
tion to  a  proceeding  and  claim  in  which 
the  United  States  was  a  party  and  in- 
terested, before  the  United  States  land 
office,  to  obtain  title  to  certain  govern- 
ment land  from  the  government,  it  suffi- 
ciently appeared  that  the  land  concern- 
ing which  the  allied  agreement  was  had 
was  the  property  of  the  United  States. 
U.  S.  V.  Long,  (D.  C.  Ore.  1911)  184  Fed. 
184. 

Evidence  of  payment. — ^An  averment  in 
an  indictment,  charging  a  United  States 
senator  with  having  received  certain 
checks  at  St.  Louia,  Missouri,  as  compen- 
sation for  services  rendered  before  the 
Post  Office  Department,  in  violation  of 
this  section,  and  alleging  the  payment  to 
him  of  the  money  thereon  at  that  place, 
was  not  supported  bv  evidence  that  the 
checks,  drawn  on  a  St.  Louis  trust  com- 
pany, were  received  by  him  in  the  city 
of  Washington,  and  were  by  him  there 
indorsed  and  deposited  with  a  local  bank, 
and  were  afterwards  paid  at  St.  Louis, 
and  that  the  amount  of  each  check  was, 
immediately  upon  deposit,  credited  by 
the  Washington  bank  to  the  account  of 
defendant,  who  had  the  right  to  draw 
against  the  account  without  waiting  for 
payment  at  St.  Louis.  Burton  p.  U.  S., 
(1905)  196  U.  S.  283,  25  S.  Ct.  ^43,  49 
U.  S.  (L.  ed.)  482,  reversing  (E.  D.  Mo. 
1904)   131  Fed.  562. 

Death  of  defendant  after  judgment. — ^A 
judgment  entered  against  a  defendant 
convicted  under  this  section,  which  pro- 
vides that  any  person  violating  the  same 
shall  be  deemed  guilty  of  a  misdemeanor 
and  shall  be  imprisoned  and  fined,  is 
wholly  penal,  and  the  death  of  a  defend- 
ant after  judgment  and  while  the  case  is 
pending  in  an  appellate  court  on  writ  of 
error  operates  to  abate  the  entire  cause 
of  action,  and  the  fine  is  not  collectible 
from  the  defendant's  estate.  U.  S.  t-. 
Dunne,  (C.  C.  A.  1909)  173  Fed.  254,  97 
C.  C.  A.  420,  19  Ann.  Cas.  1145. 

Former  jeopardy. — An  acquittal  upon 
the  charge  of  having  received  the  com- 
pensation forbidden  by  this  section  from 
a  specific  person,  described  in  the  indict- 
ment as  an  officer  and  employee  of  a  eor- 
poraticm,  will  not  sustain  a  plea  in  bar 
of  a  prosecution  upon  the  charge  of 
having  received  such  compensation  from 
the  corporation,  where  the  accused  de- 
clined to  plead  further  after  his  demurrer 
to  the  answer,  alleging  that  the  two  of- 
fenses were  not,  in  legal  effect,  identical 
was  overruled.  Burton  t\  U.  S.,  (1906) 
202  U.  S.  344,  26  S.  Ct.  688,  50  U.  S. 
(L.  ed.)   1057,  6  Ann.  Cas.  362. 

Disqualification  for  holding  office. — 
Senators   of   the   United   States   do   not 
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hold  their  places  "under  the  government 
of  the  United  States/'  within  the  mean- 
ing of  the  declaration  in  this  section,  thai 
any  one  convicted  under  its  provisions 
shall  be  incapable  of  holding  any  office 


of    honor,    trust,    or    profit    under    that 

fovernment.    Burton  v.  U.  S.,  (1906)  2.0Z 
J.  S.  344,  26  S.  Ot.  688,  50  U.  S.  ( L.  ed. ) 
1057,  6  Ann.  Cas.  362. 


Seo.  114.  [Member  of  Congress  not  to  be  interested  in  contract.]  Who- 
ever, being  elected  or  appointed  a  Member  of  or  Delegate  to  Congress,  or 
a  Resident  Commissioner,  shall,  after  his  election  or  appointment  and 
either  before  or  after  he  has  qualified,  and  during  his  continuance  in  office, 
directly  or  indirectly,  himself,  or  by  any  other  person  in  trust  for  him, 
or  for  his  use  or  benefit,  or  on  his  account,  undertake,  execute,  hold,  or  enjoy 
in  whole  or  in  part,  any  contract  or  agreement,  made  or  entered  into  in 
behalf  of  the  United  States  by  any  officer  or  person  authorized  to  make  con- 
tracts on  its  behalf,  shall  be  fined  not  more  than  three  thousand  dollars.  All 
contracts  or  agreements  made  in  violation  of  this  section  shall  be  void ;  and 
whenever  any  sum  of  money  is  advanced  by  the  United  States,  in  considera- 
tion of  any  such  contract  or  agreement,  it  shall  forthwith  be  repaid;  and 
in  case  of  failure  or  refusal  to  repay  the  same  when  demanded  by  the 
proper  officer  of  the  department  under  whose  authority  such  contract  or 
agreement  shall  have  been  made  or  entered  into,  suit  shall  at  once  be 
brought  against  the  person  so  failing  or  refusing  and  his  sureties,  for  the 
recovery  of  the  money  so  advanced.     [35  Stat,  L,  1109.] 

This  section  was  drawn  fr<Mn  E.  S.  sec.  3739  (Act  of  April  21,  1808,  ch.  48,  2  Stat. 
L.  484),  which  was  repealed  by  section  341,  mfra,  this  title,  and  which  read  as  follows: 

"Sec.  373&.  No  member  of  or  Delegate  to  Congress  shall  directly  or  indirectly, 
himself,  or  by  any  other  person  in  trust  for  him,  or  for  his  use  or  benefit,  or  on  his 
account,  undertake,  execute,  hold,  or  enjoy,  in  whole  or  in  part,  any  contract  or 
agreement  made  or  entered  into  in  behalf  of  the  United  States,  by  any  officer  or 
person  authorized  to  make  contracts  on  behalf  of  the  United  States.  Every  person 
who  violates  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined 
three  thousand  dollars.  All  contracts  or  agreements  made  in  violation  of  this  section 
shall  be  void;  and  whenever  any  sum  of  money  is  advanced  on  the  part  of  the  United 
States,  in  consideration  of  any  such  contract  or  agreement,  it  shall  be  forthwith 
repaid;  and  in  case  of  refusal  or  delay  to  repay  the  same,  when  demanded,  by  the 
proper  officer  of  the  Department  under  whose  authority  such  contract  ol:  agreement 
shall  have  been  made  or  entered  into,  every  person  so  refusing  or  delaying,  together 
with  his  surety  or  sureties,  shall  be  forthwitli  prosecuted  at  law  for  the  recovery  of 
cmy  such  sum  of  money  so  advanced." 

In  addition  to  a  slight  transposition  of  language,  this  section  has  been  broadened 
BO  as  to  apply  to  members  of  Congress  from  the  time  of  their  election  or  appointment 
and  before  qualification  and  during  their  continuance  in  office;  and  also  so  as  to 
include  Besident  Conunissioners.    There  are  a  few  additional  minor  changes. 


The  object  of  the  statute  is  only  to 
prevent  jobbing  between  members  of  the 
legislature  and  executive  for  the  pecun- 
iary advantage  of  the  former.  (1842)  4 
Op.  Atty.-Gen.  47. 

How  construed. —  This  is  a  highly  penal 
law;  and,  besides,  is  in  derogation  of 
common  right;  on  both  accounts,  there- 
fore, if  not  to  be  interpreted  strictly,  it  is 
at  least  not  to  be  extended  by  any  latitude 
oif  inference  and  construction.  (1842)  4 
Op.  Atty.-Gen.  47. 

The  word  "void"  in  this  Act  is  used 
in  the  sense  of  "  null,"  or  of  no  effect 
from  the  beginning,  and  not  admitting  of 
ratification.  U.  S.  v,  Dietrich.  (C.  C. 
Neb.  11W)4)   126  Fed.  671. 


When  or  how  menibers  of  Congress  be- 
come parties  immateriaL — Members  of 
Congress  and  delegates  are  prohibited  from 
holding  or  enjoying  any  contract  or  agree- 
ment with  the  "United  States  irrespective 
of  when  or  how  they  became  parties -to  it. 
U.  S.  V.  Dietrich,  (C.  C.  Neb.  1904)  126 
Fed.  671. 

"Advanced." —  The  word  "  advanced  "  is 
used  in  its  ordinary  legal  meaning,  and 
does  not  apply  to  contract*  that  have  been 
fully  executed  and  payment  thereon  fully 
made.     (1903)   25  Op.  Atty.-Gen.  71. 

Nature  of  interest  necessary  to  dis- 
qualify.—  The  interest  to  disqualify  a 
member  from  taking,  or  an  officer  from 
offering,  a  contract  must  be  an  immediate 
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(however  indirect)  personal  interest  in 
its  benefits.  That  he  may  ultimately 
profit  by  his  contract  —  e.  g.,  as  heir, 
devisee,  etc. —  is  not  enough.  Neither  is 
it  enough  that  his  nearest  friends  or  rela- 
tives may  profit  by  it.  (1842)  4  Op. 
Al^.-Gen.  47. 

Member  of  Congress  in  partnership. — ^A 
partnership  of  which  a  member  of  Con- 
gress is  a  member  cannot  enter  into  a 
contract  with  the  government;  but,  if  he 
withdraw  from  it,  the  contract  may  be 
concluded  with  the  other  partners.  (1S42) 
4  Op.  Atty.-Gen.  47. 

Member  of  Congress  as  bondsman. — 
Signing  a  contractor's  bond  would  not 
give  the  surety  any  immediate  personal 
interest  in  its  benefits.  He  is  not  a  con- 
tractor with  the  government,  nor  does  he 
under  any  circumstances  become  so  un- 
der the  statute;  therefore,  a  member  of, 
or  delegate  to,  Coneress  may  be  lawfully 
accepted  as  a  bondsman  on  a  contract 
with  the  government.  (1885)  18  Op. 
Att3r.-<5en.  286.      . 

Delegate  elected  but  not  sworn  in. — 
The  provisions  of  this  section,  and  R.  S. 
sec  3741  (see  Public  Oontraots),  do  not 
apply  to  a  contract  with  one  who  was, 
after  the  making  of  the  contract,  elected 
a  del^ate  to  Congress  but  had  not  yet 
been  sworn  in,  nor  had  there  been  any 
session  of  Congress  since  his  election. 
Such  person  would  not  become  a  "  mem- 
ber of,  or  delegate  to,  Congress"  until 
Congress  had  accepted  him  and  he  had 
accepted  the  duties  of  the  office  and  taken 
the  appropriate  oath.  Until  these  events 
had  occurred  this  l^slation  has  no  appli- 
cation to  him.  (1877)  15  Op.  Atty.-Gen. 
280. 

Applicable  to  all  contracts. — ^A  prohibi- 
tion of  this  section  extends  to  any  con- 
tract or  agreement  no  matter  how  fairly 
obtained  or  held,  how  reasonable  in  its 
terms  or  how  advantageous  to  the  United 
States.  U.  S.  v.  Dietrich,  (C.  C.  Neb. 
1904)   126  Fed.  671. 

Services  inclnded. —  The  policy  of  the 
law  is  to  prevent  the  exercise  of  execu- 
tive influence  over  the  members  of  Con- 
gress by  means  of  contracts;  and  whether 
the  contract  be  for  the  services  of  a  law- 


yer, a  physician,  a. mail  carrier,  or  a  sur- 
veyor, it  is  equally  within  the  mischief 
to  be  prevented.  (1826)  2  Op.  Atty.- 
Gen.  38.. 

Members  of  Congress  as  counsel  to  dis- 
trict attorney. — ^Although  the  employment 
of  members  of  Congress  as  assistant  coun- 
sel to  the  district  attorney  of  the  United 
States  was  not  within  the  view  of  Con- 
gress, this  statute  forbids  all  contracts 
between  officers  of  the  government  and 
members  of  Congress.  ( 1826)  2  Op.  Atty.- 
Gen.  38. 

Lawful  partial  performance. —  It  is  not 
necessary  to  invalidate  from  the  begin- 
ning a  contract  lawfuly  entered  into  when 
during  its  life  the  individual  with  whom 
it  was  made  becomes  "  a  member  of,  or 
delegate  to.  Congress."  The  contract 
should  be  terminated  in  so  far  as  it  is 
executory,  but  without  extinguishing  or 
avoiding,  even  if  that  were  permissible, 
the  rights  of  either  party  acquired  by  its 
lawful  performance  or  by  its  breach  up 
to  that  time.  U.  S.  t\  Dietrich,  (C.  C. 
Neb.  1904)  126  Fed.  671,  disa/pprovmg 
(1809)  5  Op.  Atty.-Gen.  697. 

Invalidating  contract  transferred  to 
member  of  Congress. —  Where  a  contract 
valid  when  made  is  subsequently  at- 
tempted to  be  assigned  or  transferred  to 
"  a  member  of,  or  delegate  to.  Congress," 
it  is  not  necessarv,  if  permissible,  to  in- 
validate it  from  the  very  beginning.  Th» 
purpose  of  the  statute  is  accomnlished  by 
mvalidating  only  the  assignment  or  trans- 
fer, and  by  leaving  the  individual  with 
whom  the  contract  was  originally  made 
charged  with  the  full  performance  of  his 
obligations  thereunder.  U.  S.  t?.  Dietrich, 
(C.  C.  Neb.  1904)    126  Fed.  671. 

Agreements  for  the  purchase  of  lands, 
for  water  rentals,  for  conveyance  of  water 
rights,  and  similar  instruments,  contrac- 
tual in  form,  relating  to  the  adjustment 
of  vested  water  rights,  executed  in  behalf 
of  the  United  States  by  some  officer  of 
the  reclamation  service  for  purposes 
within  the  purview  of  the  Reclamation 
Act  (see  the  title  Waibbs)  are  "agree- 
ments "  or  "  contracts  "  within  the  mean- 
ing of  this  and  the  following  three  sec- 
tions.    (1908)  26  Op.  Atty.-Gen.  637. 


Sec.  115.  [Officer  making  contracts  with  member  of  Congress.]  Who- 
ever being  an  oflBcer  of  the  United  States,  shall  on  behalf  of  the  United 
States,  directly  or  indirectly  make  or  enter  into  any  contract,  bargain,  or 
agreement,  in  writing  or  otherwise,  with  any  Member  of  or  Delegate  to 
Congress,  or  any  Resident  Commissioner,  after  his  election  or  appointment 
as  such  Member,  Delegate,  or  Resident  Commissioner,  and  either  before  or 
after  he  has  qualified,  and  during  his  continuance  in  office,  shall  be  fined 
not  more  than  three  thousand  dollars.    [35  Stat.  L.  1109,] 

This  section  was  drawn  from  R.  S.  sec.  3742  (Act  of  April  21,  1808,  ch.  48,  2  Stat. 
L.  484),  as  amended  by  an  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  and  repealed 
by  section  341,  infra,  tjiis  title,  and  which  read  as  follows : 
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"  Sisc.  3742.  Every  officer  who,  on  behalf  of  the  United  States,  directly  or  indirectly 
makes  or  enters  into  any  contract,  bargain,  or  agreement  in  writing  or  otherwise, 
other  than  such  as  are  hereinbefore  excepted,  with  any  member  of  or  delegate  to 
Congress,  shall  be  deemed  guilty  of  a  misd!emeanor,  and  shall  be  fined  three  thousand 
dollars." 

In  addition  to  a  slight  transposition  of  language,  this  section  has  been  broadened 
so  as  to  apply  to  members  of  Congress  from  the  time  of  their  Section  or  appointment 
and  before  qualification  and  durme  their  continuance  in  office;  and  also  so  as  to 
include  Resident  Commissioners.  There  are  a  few  additional  minor  changes,  and  the 
words  "  other  than  such  as  are  hereinbefore  excepted  "  are  omitted  as  unnecesaary  in 
view  of  the  order  in  which  the  sections  have  been  rearranged. 

« 

Sec.  116.  [Contracts  to  which  two  preceding  sections  do  not  apply.] 

Nothing  contained  in  the  two  preceding  sections  shall  extend,  or  be  con- 
strued to  extend,  to  any  contract  or  agreement  made  or  entered  into,  or 
accepted,  by  any  incorporated  company,  where  such  contract  or  agreement 
is  made  for  the  general  benefit  of  such  incorporation  or  company;  nor  to 
the  purchase  or  sale  of  bills  of  exchange  or  other  property  by  any  Member 
of  or  Delegate  to  Congress,  or  Resident  Commissioner,  where  the  same  are 
ready  for  delivery,  and  payment  therefor  is  made,  at  the  time  of  making 
or  entering  into  the  contract  or  agreement.     [35  Stat.  L,  1109.] 

This  section  was  drawn  from  R.  S.  sec.  3740  (Act  of  April  21,  1808,  ch,  48,  2  Stat^ 
L.  484) ,  as  amended  by  an  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  and  repealed 
by  section  341,  infra,  this  title,  and  which  read  as  follows: 

''  Sec.  3740.  Nothing  contained  in  the  preceding  section  shall  extend,  or  be  construed 
to  extend,  to  any  contract  or  agreement,  made  or  entered  into,  or  accepted,  by  any 
incorporated  company,  where  such  contract  or  agreement  is  made  for  the  general 
benent  of  such  incorporation  or  company;  nor  to  the  purchase  or  sale  of  biUs  of 
exchange  or  other  property  by  any  member  of  or  del^ate  to  Congress,  where  the 
same*  are  ready  for  delivery,  and  payment  therefor  is  made,  at  the  time  of  making 
or  entering  into  the  contract  or  agreement." 

The  exception  contained  in  this  section  is  made  applicable  to  the  "  two  "  preceding 
sections  instead  of  "  the "  preceding  section.  The  exception  is  also  extended  to 
Resident  Conunissioners. 

Contracts  for  carrying  the  mail  made       provisions  of  R.  S.  sec.  3739.     (1885)   18 
with  railroad  corporations   are   excepted       Op.  Atty.-Gen.  112. 
by  this  statute  from  the  operation  of  the 

Sec.  117.  [United  States  officer  accepting  bribe.]  Whoever,  being  an 
officer  of  the  United  States,  or  a  person  acting  for  or  on  behalf  of  the 
United  States,  in  any  official  capacity,  under  or  by  virtue  of  the  authority 
of  any  department  or  office  of  the  Government  thereof ;  or  whoever,  being 
an  officer  or  person  acting  for  or  on  behalf  of  either  House  of  Con- 
gress, or  of  any  committee  of  either  House,  or  of  both  Houses  thereof,  shall 
ask,  accept,  or  receive  any  money,  or  any  contract,  promise,  undertaking, 
obligation,  gratuity,  or  security  for  the  payment  of  money,  or  for  the 
delivery  or  conveyance  of  anything  of  value,  with  intent  to  have  his  deci- 
sion or  action  on  any  question,  matter,  cause,  or  proceeding  which  may  at 
any  time  be  pending,  or  which  may  by  law  be  brought  before  him  in  his 
official  capacity,  or  in  his  place  of  trust  or  profit,  influenced  thereby,  shall 
be  fined  not  more  than  three  times  the  amount  of  money  or  value  of  the 
thing  so  asked,  accepted,  or  received,  and  imprisoned  not  more  than  three 
years;  and  shall,  moreover,  forfeit  his  office  or  place  and  thereafter  be 
forever  disqualified  from  holding  any  office  of  honor,  trust,  or  profit  under 
the  Government  of  the  United  States.    [35  Stat.  L.  1109,] 

This  section  was  drawn  in  part  from  R.  S.  sec.  6501    (Act  of  Feb.  26,  1853.  ch.  81, 
10  Stat.  L.  171;  Act  of  March  3,  1863,  ch.  76,  12  Stat.  h.  740;  Act  of  July  13,  1866. 
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ch.  184,  14  Stat.  L.  168;  Act  of  July  18,  1866,  ch.  201,  14  Stat.  Ia  186;  Act  of  March 
3,  1875,  ch.  144,  18  Stat.  L.  479),  which  was  repealed  by  section  941,  infray  this  title, 
and  which  read  as  follows: 

"  Sec.  5501.  Every  officer  of  the  United  States,  and  every  person  acting  for  or  on 
behalf  of  the  United  States,  in  any  official  capacity  under  or  by  virtue  of  the  authority 
of  any  department  or  office  of  the  Government  thereof;  and  every  officer  or  person 
acting  for  or  on  behalf  of  either  House  of  Congress,  or  of  any  committee  of  either 
Houfle,  or  of  both  Houses  thereof,  who  asks,  accepts,  or  receives  any  money,  or  any 
contract,  promise,  imdertaking,  obligation,  gratuity,  or  security  for  the  payment  of 
money,  or  for  the  delivery  or  conveyance  of  anything  of  value,  with  intoat  to  have 
his  decision  or  action  on  any  question,  matter,  cause,  or  proceeding  which  may,  at  any 
time,  be  pending,  or  which  may  be  by  law  brought  before  him  in  his  official  capacity, 
or  in  his  place  of  trust  or  profit,  influenced  thereby,  shall  be  puniriied  as  prescribed 
in  the  preceding  section." 

The  punishment  imposed  for  a  violation  of  the  provisions  of  R.  S.  sec.  5501  was 
to  be  found  in  R.  S.  sees.  5300  and  5502,  noted  under  section  110  of  this  Code,  eupra, 
p.  666.    These  punishments  were  carried  into  the  section  given  in  the  text. 


Construction  of  statutes. —  The  offense 
denounced  by  this  section  is  highly  penal 
and  must  be  construed  with  reasonable 
strictness  at  least;  and  unless  the  act 
charged  to  have  been  done  by  the  defend- 
ant IS  a  violation  of  som'e  Act  of  Con- 
gress, which  declares  such  act  to  be  an 
offense,  or  of  some  departmental  rule  or 
regulation  authorized  by  Congress,  the 
violation  of  which  is  declared  by  Con- 
gress to  be  an  offense,  no  crime  is  com- 
mitted.    U.  S.  V,  Van  Wert,    (N.   D.  Ia. 

1912)  196  Fed.  974. 

It  has  been  held  that  an  indictment  for 
bribery  cannot  be  maintained  under  this 
section,  against  an  officer  of  the  Interior 
Department  for  receiving  monev  for  rec- 
ommending to  his  superiors  in  the  depart- 
ment that  they  approve  of  an  application 
for  executive  or  judicial  clemency,  to  a 
person  charged  with  selling  intoxicating 
liquor  to  Indians,  where  there  is  no  Act 
of  Congress  conferring  on  the  Interior 
Department  or  the  bureau  of  Indian  af- 
fairs any  duty  wliatever  in  recommending 
clemency  in  such  cases,  although  there 
may  be  some  departmental  rule  or  custom 
of  that  nature;  as  an  offense  or  crime 
against  the  United  States  can  only  be 
declared  by  the  legislation  of  Congress. 
U.  S.  t\  Van  Wert,  (N.  D.  Ia.  1912)  195 
Fed.  »74i  U.  S.  v.  Birdsall,    (N.  D.  Ia. 

1913)  196  Fed.  980,  (N.  D.  Ia.  1913)  206 
Fed.  818. 

Indian  agents  or  officers. — ^A  special  offi- 
cer, appointed  by  the  commissioner  of  In- 
dian affairs,  for  the  suppression  of  the 
liquor  tri^c  among  the  Indians,  is  not 
an  officer  of  the  United  States  within  the 
meaning  of  this  section,  for  such  an  officer 
is  one  who  is  either  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate,  or  by  the  President 
alone,  the  courts  of  law,  or  the  head  of 
some  executive  department  of  the  govem- 
mait.  U.  S.  V,  Van  Wert,  (N.  D.  Ia. 
1912)   195  Fed.  974. 

R.  S.  sec.  a068  (see  voL  3,  p.  766)  pro- 
vides that  each  Indian  agent  withm  his 
agency  shaU  manage  and  superintend  the 
intercourse  with  the  Indians,  and  execute 
and  perform   all  regulations  and  duties 


not  inconsistent  with  the  law  that  may 
be  prescribed  by  the  President,  Secretary 
of  the  Interior,  or  commissioner  or  super- 
intendent of  Indian  affairs.  Act  Feb.  28, 
1891,  26  Stat.  L.  795,  ch.  383,  §  3  (see 
vol.  2,  p.  837),  provides  that  where  pur- 
chased lands  occupied  by  Indians  are  not 
needed  for  farming  or  agricultural  pur- 
poses, or  desired  for  individual  allotments, 
they  may  be  leased,  by  authority  of  the 
council,  on  such  terms  and  conditions  "  as 
the  agent  in  charge  of  the  reservation 
may  recommend,"  subject  to  the  approval 
of  the  Secretary  of  the  Interior.  It  was 
held  that  an  Indian  agent,  in  the  execu- 
tion and  completion  of  leases  of  such 
land,  was  charged  with  such  official  trust 
that  his  receiving  a  bribe  to  influence  his 
official  action  thereon  rendered  him  sub- 
ject to  punishment  under  this  section. 
Sharp  t?.  U.  S.,  (C.  C.  A.  8th  Cir.  1905) 
138  Fed.  878,  71  C.  C.  A.  258. 

Influencing  reports  and  recommenda- 
tions.—  Gifts  made  to  and  received  by 
officers  in  the  department  of  Indian  affairs 
for  the  purpose  of  influencing  reports  uid 
recommendations  to  federal  judges  with 
regard  to  sentences  of  persons  convicted 
of  violating  liquor  laws  constitute  bribery, 
the  reports  and  recommendations  being 
official  acts.  U.  S.  t?.  Birdsall,  ( 1914)  233 
U.  S.  223,  34  S.  Ct.  612,  68  U.  S.  (L.  ed.) 
930,  reversing  (N.  D.  Ia.  1913)  206  Fed. 
818,  wherein  it  was  held  that  every  action 
within  the  rau^e  of  official  duty  came 
within  the  purview  of  this  section.  The 
court  said :  "  To  constitute  it  official  ac- 
tion, it  was  not  necessary  that  it  should 
be  prescribed  by  statute;  it  was  sufficient 
that  it  was  governed  by  a  lawful  require- 
ment of  the  department  under  whose  au- 
thority the  officer  was  acting.  Rev.  Stat., 
§  161;  Benson  v,  Henkel,  [1905]  198  U.  S. 
1,  12  [26  S.  Ct.  569,  49  U.  S.  (L.  ed.) 
919];  Haas  t?.  Henkel,  [1910]  216  U.  S. 
462,  480  [30  8.  Ct.  249,  54  U.  S.  (L.  ed.) 
669].  Nor  was  it  necessary  that  the 
requirement  should  be  prescribed  by  a 
written  rule  or  regulation.  It  might  also 
be  found  in  an  established  usage  which 
constituted  the  common  law  of  the  de- 
partment and  fixed  the  duties  of  those 
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engaged  in  its  activities.  U.  S.  v.  Mac- 
doniel,  [1833]  7  Pet.  1,  14  [8  U.  S.  (L. 
ed.)  587].  In  numerous  instances,  duties 
not  completely  defined  by  written  rules 
are  clearly  established  by  settled  practice, 
and  action  taken  in  the  course  of  their 
performance  must  be  regarded  as  within 
the  provisions  of  the  above-mentioned  stat- 
utes against  bribery." 

**  Gratuity."—  The  word  *'  gratuity,"  as 
used  in  this  section,  refers  to  money  or 
something  of  value,  and  an  averment  in 
the  indictment  that  the  defendant  a^ed 
a  gratuity,  of  an  unknown  nature,  is  not 
sufficient.  U.  S.  t.  Kessel,  (N.  D.  Va. 
1894)  62  Fed.  57;  U.  S.  v.  Van  Leuven, 
(N.  D.  la.  1894)   «2  Fed.  62. 

''Decision"  on  ''question,  matter, 
cause,  or  proceeding." — Under  former  R.  S. 
sec.  5501  it  was  held  that  when  a  board 
of  surgeons  was  appointed  to  examine  a 
pension  claimant,  under  the  Act  of  July 
25,  1882,  the  certificate  of  such  board, 
containing  a  full  description  of  the  physi- 
cal condition  of  the  claimant,  required  of 
the  board  a  proper  consideration  of  the 
symptoms  or  evidence  of  disease  or  dis- 
ability, and  the  result  thereof  was  a  "  de- 
cision "  on  a  "  Question,  matter,  cause,  or 
proceding "  witnin  the  meaning  of  this 
section.  U.  S.  v.  Van  Leuven,  (N.  D.  la. 
1894)  62  Fed.  62. 

Sufficiency  of  indictment. —  In  Daniels 
€.  United  States,  (C.  C.  A.  6th  Cir.  1912) 
196  Fed.  450,  116  C.  C.  A.  233,  the  in- 
dictment recited  the  defendant's  testi- 
mony, that  he  was  indebted  to  one  H.  in 
the  amount  named,  that  he  paid  H.  that 
sum  of  money,  and  that  such  payment 
was  a  liquidation  of  such  indebtedness, 
and  then  continued,  ''All  of  which  state- 
ment the  said  Daniels  did  not  believe  to 
be  true."  It  was  objected  that  the  indict- 
ment insufficiently  alleged  the  nonbelief. 
The  court  replied  to  the  objection  as  fol- 
lows :  "  The  perjury  provision  of  the 
Penal  Code-  makes  it  essential  to  the  of- 
fense of  the  respondent  that  the  false  oath 
should  be  concerning  'matter  which  he 
does  not  believe  to  be  true.*  The  indict- 
ment must  therefore  sufficiently  allege 
such  non-belief.  The  point  made  against 
this  indictment  is  that  it  charged  the 
giving  testimony  upon  three  matters  — 
the  debt,  the  payment  and  its  application 
—  and  by  saying  *  all  of  which  statement 
the  said  Daniels  did  not  believe  to  be 
true;'  it  was  not  charged  that  he  did  not  be- 
lieve any  of  it  to  be  true,  or  that  he  be- 


lieved each  of  the  three  statements  to  be 
untrue.  It  is  urged  that  the  language  of 
the  indictment  is  consistent  with  Daniels' 
full  belief  in  the  truth  of  one  or  two  out 
of  the  recited  statements  and  is,  therefore, 
insufficient;  and  we  are  cited  to  gram- 
matical authority  to  the  effect  that  *  all ' 
used  in  a  negative  sentence,  is  often 
ambiguous  and  is  not  equivalent  to  '  each 
of,'  and  to  many  decisions  concerning 
the  strictness  and  accuracy  required  in 
indictments  for  perjury.  This  criticism 
upon  the  indictment  is,  as  a  matter  of 
nicety,  well  taken ;  but  we  believe  it  to  be 
ovemice.  In  such  ambiguity  as  exists,  we 
fail  to  find  any  failure  to  state  facts  con- 
stituting a  crime  or  any  tendency  to  mis- 
lead the  respondent  or  any  danger  that  he 
will  be  exposed  to  a  second  prosecution  on 
account  of  any  ot  the  subject-matter  — 
and  these  are  the  tests  which  will  in  most 
cases  determine  the  sufficiency  of  the  de- 
scription of  the  offense  as  found  in  an 
indictment." 

Where  an  indictment  against  a  United 
States  Indian  agent  for  bribery  alleged 
that  he,  having  charge  of  the  execution 
and  completion  of  certain  leases  for  cer- 
tain tracts  of  land  in  a  specified  Indian 
reservation,  feloniously  and  corruptly  ac- 
cepted and  received  the  sum  of  $1,500 
from  one  A.  for  the  purpose  of  influencing 
his  action  on  the  completion  of  such  leases 
—  the  subject-matter  of  the  leases  being 
mere  matter  of  inducement,  and  the 
gravamen  of  the  offense  the  acceptance 
of  and  the  asking  of  the  bribe  —  tne  in- 
dictment was  not  defective  for  failure  to 
describe  the  leases  with  sufficient  cer- 
taintv.  Sharp  r.  U.  S.,  (C.  C.  A.  8th  Cir. 
1905)   138  Fed.  878,  71  C.  C.  A.  258. 

While  although  the  indictment  does  not 
specifically,  in  clear-cut  terms,  charge  the 
official  capacity  of  the  defendant  at  the 
time  he  is  charged  with  receiving  the 
bribe  in  question,  it  is,  after  verdict,  a 
sufficient  description  of  his  official  capac- 
ity when  the  indictment  avers  that  he  re- 
ceived said  bribe  '*  with  intent  to  influ- 
ence his  .  .  official  action  in  the 
payment  of  money  .  .  .  which  said 
matters  and  things  .  .  .  were  then 
and  there  pending  before  [him],  or  might 
be  brought  before  him  in  his  official  ca- 
pacity, by  virtue  of  the  authority  vested 
m  him,  *!  .  .  by  the  war  department." 
King  V.  U.  S.,  (C.  C.  A.  6th  Cir.  1902) 
112  Fed.  988,  50  C.  C.  A.  647. 


Sec.  118.  [Political  oontributionB  not  to  be  solicited  by  certain  officers.] 

No  Senator  or  Representative  in,  or  Delegate  or  Resident  Commissioner  to 
Congress,  or  Senator,  Representative,  Delegate,  or  Resident  Commissioner 
elect,  or  oflBcer  or  employee  of  either  House  of  Congress,  and  no  executive, 
judicial,  military,  or  naval  officer  of  the  United  States,  and  no  clerk  or 
employee  of  any  department,  branch,  or  bureau  of  the  executive,  judicial. 
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or  military  or  naval  service  of  the  United  States,  shall,  directly  or 
indirectly,  solicit  or  receive,  or  be  in  any  manner  concerned  in  soliciting 
or  receiving,  any  assessment,  subscription,  or  contribution  for  any  political 
purpose  whatever,  from  any  officer,  clerk,  or  employee  of  the  United  States, 
or  any  department,  branch,  or  bureau  thereof,  or  from  any  person  receiving 
any  salary  or  compensation  from  moneys  derived  from  the  Treasury  of  the 
United  States.    [35  Stat.  L.  1110.] 

This  section  was  drawn  from  an  Act  of  Jan.  16,  1883,  ch.  27,  §  11,  22  Stat.  L.  400, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  H.  That  no  Senator,  or  Representative,  or  Territorial  Delegate  of  the  Con- 
gress, or  Senator,  Representative,  or  Delegate  elect,  or  any  officer  or  employee  of 
either  of  said  houses,  and  no  executive,  judicial,  military,  or  naval  officer  of  the  United 
States,  and  no  clerk  or  employee  of  any  dopartmcnt,  branch  or  bur(  an  of  the  executive, 
judicial,  or  military  or  naval  service  of  the  United  States,  shall,  directly  or  indirectly, 
solicit  or  receive,  or  be  in  any  manner  concerned  in  soliciting  or  receiving,  any  assess- 
ment, subscription,  or  contribution  for  any  political  purpose  whatever,  from  any  officer, 
clerk,  or  employee  of  the  United  States,  or  any  department,  branch,  or  bureau  thereof, 
or  from  any  person  receiving  any  salarv  or  compensation  from  moneys  derived  from 
the  Treasuiy  of  the  United  States." 

The  only  material  change  made  was  the  addition  of  the  words  "Resident  Commis- 


sioner 


Earlier  provisions  relating  to  contributions  for  political  purposes,  and  which  must 
be  deemed  to  be  superseded  in  part  by  the  text,  were  m^de  by  the  Act  of  Aug.  15,  1876, 
ch.  287,  §  6,  given  under  Civil  SsRVicfE,  vol.  2,  p.  152. 


Constitutionality. —  That  Congress  may 
legislate  on  the  subject-matter  of  this 
section  was  decided  in  U.  S.  v.  Curtis, 
(S.  D.  N.  Y.  1882)    12  Fed.  824. 

Purpose  of  section. —  It  was  not  the  in- 
tention of  this  section  to  forbid  voluntary 
contributions  for  political  purposes  by 
persons  in  the  employ  of  the  government, 
but  to  protect  such  persons  from  solicita- 
tion or  coercion  with  respect  to  such  con- 
tributions.    (1896)  21  Op.  Atty.-Gen.  298. 

The  sending  of  a  circular  letter  by  a 
political  committee  to  federal  officers  and 
employees,  soliciting  financial  aid  in  con- 
gressional or  state  elections,  upon  or  at- 
tached to  which  appear  the  names  of  fed- 
eral officers  or  employees,  is  a  violation 
of  this  section.  The  statute  unquestion- 
ably c(«demns  all  such  circulars  what- 
ever the  particular  form  of  words  adopted 
in  order  to  show  a  request  rather  than  a 
demand  and  to  give  the  responses  a 
quasi-voluntary  character.  (1902)  24  Op. 
Atty.-Gen.  133. 

Indictment  — Describing  offense  in 
words  of  statute. — The  general  rule  with 
respect  to  describing  statutory  crimes  in 
an  indictment,  that  it  is  sufficient  to  de- 
scribe the  offense  in  the  words  of  the  stat- 
ute, is  followed  where  the  indictment 
charges  the  defendant  with  being  ''  un- 
lawfully concerned  in  soliciting  a  contri- 
bution." "Being  concerned  in"  is  not  a 
legal  term  or  conclusion  which  needs 
specification  of  facts  for  completeness  of 
description.  It  is  a  colloquial  expression, 
equivalent  to  "being  engaged  in,"  or 
"taking  part  in,"  and  sufficiently  informs 
the  defendant  of  what  the  government  in- 


tends to  prove.  U.  S.  v.  Scott,  (C.  C.  Ky. 
1895)   74  Fed.  213. 

Specif i/ing  names  of  persons. —  Where, 
in  the  description  of  the  offense,  it  be- 
comes necessary  to  specify  the  persons  af- 
fected by  the  acts,  the  grand  jury  may,  if 
it  does  not  know  the  names  of  the  per- 
sons, say  so  in  the  indictment.  If  it  ap- 
pears  in  proof,  however,  that  the  persons 
referred  to  were  actually  known  to  the 
grand  jiury,  then  there  is  a  fatal  variance 
between  the  indictment  and  the  proofs, 
U.  S.  V.  Scott,  (C.  C.  Ky.  1896)  74  Fed. 
213;  and  the  court  will  direct  a  verdict 
for  the  defendant.  U.  S.  v.  Riley,  (C.  C. 
Ky.  189^5)   74  Fed.  210. 

Sufficiency  of  indictment. —  In  an  in- 
dictment containing  several  counts  for 
different  violations  of  this  section,  pas»- 
ing  upon  several  objections  raised  by  de- 
Bnurrer  to  the  sufficiency  of  the  indict- 
ment, the  court  said :  "  Where  the  state- 
ment of  the  act  itself  denounced  in  the 
statute  necessarily  includes  a  knowledge 
of  the  illegaliti^  of  the  act,  no  averment 
of  knowledge  is  necessary.  ...  To 
charge  a  man  with  soliciting  a  contribu- 
tion from  United  States  officers  for  a 
political  purpose  carries  with  it  by  impli- 
cation a  charge  that  the  accused  knew  the 
purpose  for  which  the  contribution  was 
solicited.  The  words  *  for  a  political  pur- 
pose' may  reasonably  be  construed  to 
qualify  not  only  the  contribution,  but  the 
solicitation.  Similarly,  to  charge  that  a 
man  received  from  another  his  contribu- 
tion for  a  political  purpose,  by  implica- 
tion charges  that  the  reception  was  for 
the    same   purpose    as   the   contribution. 
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.  .  .  The  use  of  the  W9rd  '  knowingly  ' 
has  always  been  held  to  supply  the  place 
of  a  positive  averment  that  the  defendant 
knew  the  fact  subsequently  stated.  .  .  . 
Nor  was  it  necessary  to  set  out  the  spe- 
cific averment  that  the  defendant  knew 
that  the  penons  from  whom  the  contribu- 
tions were  received  were  officers  of  tlie 
United  States.  .  .  .  The  fact  that  the 
defendant,  was  the  collector  of  the  fifth 
internal  revenue  collection  district  of  Ken- 


tucky, and  that  the  persons  from  whom 
this  money  was  charged  -to  have  been  re- 
ceived were  storekeepers  and  gausers  of 
the  same  collection  district,  and  by  -  law 
under  the  control  and  direction  of  the 
defendant  as  collector,  necessarily  implies 
that  the  collector  knew  the  official  char- 
acter of  the  persons  from  whoia  the 
money  was  received  or  solicited."  U.  S. 
v.  Scott,  (O.  C.  Ky.  1895)  74  Fed.  213. 


Sec.  119.  [Political  contributions  not  to  be  received  in  public  offices.] 

No  person  shall,  in  any  room  or  building  occupied  in  the  discharge  of 
official  duties  by  any  officer  or  employee  of  the  United  States  mentioned 
in  the  preceding  section,  or  in  any  navy-yard,  fort,  or  arsenal,  solicit  in  any 
manner  whatever  or  receive  any  contribution  of  money  or  other  thing  of 
value  for.  any  political  purpose  whatever.     [35  Stat.  L.  1110.] 

This  section  was  drawn  from  an  Act  of  Jan.  16,  1883,  ch.  27,  §  12,  22  Stat.  L.  407, 
which  was  repealed  by  section  341,  iiifra,  this  title. 

The  only  change  made  was  the  substitution  of  the  words  "  the  preceding  section  * 
fi>r  the  words  **  this  act,"  which  had  previously  appeared. 


Solicitation  by  letter  received  in  pubUc 
office. —  Solicitation  by  a  letter  intended 
to  be  received  and  read  by  a  post-office 
employee  in  the  post-oflfice  building,  is  em- 
braced by  the  provision  of  this  section, 
that  no  person  shall,  in  any  room  or  build- 
ing occupied  in  the  discharge  of  official 
duties  by  any  officer  or  employee  of  the 
United  States  mentioned  in  such  Act, 
solicit,  "  in  any  manner  whatever,"  or 
receive,  any  contribution  of  money  or  any 


other  thing  of  value  for  any  political  pur- 
pose wliatever.  U.  S.  v.  Thayer,  (1908) 
209  U.  S.  39,  28  S.  Ct.  425,  52  U.  S.  (L. 
ed.)  673,  reversing  (N.  D.  Tex.  1907)  164 
Fed.  r>08.    . 

The  personal  delivery  to  a  postmaster 
in  his  office  of  a  sealed  letter  containing 
a  request  for  a  contribution  for  a  political 
campaign  constitutes  a  criminal  offense, 
under  this  section.  U.  S.  v.  Smith,  (M. 
D.  Ala.  1908)   163  Fed.  923. 


Sec.  120.  [Immunity  from  official  proBcription.]  No  officer  or  employee 
of  the  United  States  mentioned  in  section  one  hundred  and  eighteen,  shall 
discharge,  or  promote,  or  degrade,  or  in  any  manner  change  the  official  rank 
or  compensation  of  any  other  officer  or  employee,  or  promise  or  threaten 
so  to  do,  for  giving  or  withholding  or  neglecting  to  make  any  contribution 
of  money  or  other  valuable  thing  for  any  political  purpose.  [35  Stat.  L. 
1110.] 

This  section  was  drawn  from  an  Act  of  Jan.  16,  1883)  ch.  27>  f  13,  22  Stat.  L.  407, 
which  was  repealed  hy  section  341,  infra,  this  title. 

Tlie  only  change  made  was  the  substitution  of  the  words  "  in  section  one  hundred 
and  eighteen,"  referring  to  section  118  of  the  Code,  aupraf  p.  666,  for  the  words 
"this  Act,"  which  formerly  appeared. 

« 

Sec.  121.  [Oiving  money  to  officials  for  political  purposes  prohibited.] 

No  officer,  clerk,  or  other  person  in  the  service  of  the  United  States  shall, 
directly  or  indirectly,  give  or  hand  over  to  any  other  officer,  clerk,  or  person 
in  the  service  of  the  United  States,  or  to  any  Senator  or  Member  of  or 
Delegate  to  Congress,  or  Resident  Commissioner,  any  money  or  other  valu- 
able thing  on  account  of  or  to  be  applied  to  the  promotion  of  any  political 
object  whatever.     [35  Stat.  L.  1110,] 

This  section  was  drawn  from  an  Act  of  Jan.  16,  1883,  ch.  27,  §  14,  22  Stat.  L.  407, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  14.  That  no  officer,  clerk,  or  other  person  in  the  service  of  the  United  States 
shaU,  directly  or  indirectly,  give  or  hand  over  to  any  other  officer,  clerk,  or  person  in 
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the  seirice  of  the  United  States,  or  to  any  Senator  or  Member  of  the  House  of  Repre- 
sentatiyes,  or  Territorial  Delegate,  any  mone^  or  other  valuable  thing  on  account  of 
or  to  be  applied  to  the  promotion  of  any  political  object  whatever." 

The  only  material  change  made  was  the  addition  of  the  words  "  Resident  Commis- 


sioner." 


Sec.  122.  [Penalty  for  violating  provisions  of  four  preceding  sec- 
tions.] Whoever  shall  violate  any  provision  of  the  four  preceding  sections 
shall  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more 
than  three  years,  or  both.     [35  Stat.  L.  1110.] 

This  section  was  draivn  from  an  Act  of  Jan.  16,  1883,  ch.  27,  §  15,  22  Stat.  L.  407, 
which  wajs  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  15.  That  any  person  who  shall  be  guilty  of  violating  any  provision  of  the 
four  foregoing  sections  shall  be  deemed  guilty  of  a  misdemeanor,  and  shaU,  on  con- 
viction thereof,  be  punished  by  a  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  for  a  term  not  exceeding  three  years,  or  by  such  fine  and  imprisonment 
botii,  in  the  discretion  of  the  court.*' 

Aside  from  the  omission  of  the  words  "  shaU  be  deemed  guilty  of  a  misdemeanor," 
but  slight  change  was  made  in  the  section. 

Sec.  123.  [Governmental  ofilcer,  etc.»  giving  out  advance  information 
respecting  crop  reports.]  Whoever,  being  an  officer  or  employee  of  the 
United  States  or  a  person  acting  for  or  on  behalf  of  the  United  States  in 
any  capacity  under  or  by  virtue  of  the  authority  of  any  department  or 
office  thereof,  and  while  holding  such  oflSce,  employment,  or  position  shall, 
by  virtue  of  the  office,  employment,  or  position  held  by  him,  become  pos- 
sessed of  any  information  which  might  exert  an  influence  upon  or  affect 
the  market  value  of  any  product  of  the  soil  grown  within  the  United  States, 
which  information  is  by  law  or  by  the  rules  of-  the  department  or  office 
required  to  be  withheld  from  publication  until  a  fixed  time,  and  shall  will- 
fully impart,  directly  or  indirectly,  such  information,  or  any  part  thereof, 
to  any  person  not  entitled  under  the  law  or  the  rules  of  the  department  or 
office  to  receive  the  same ;  or  shall,  before  such,  information  is  made  public 
through  regular  official  channels,  directly  or  indirectly  speculate  in  any 
such  product  respecting  which  he  has  thus  become  possessed  of  such  infor- 
mation, by  buying  or  selling  the  same  in  any  quantity,  shall  be  fined  not 
more  than  ten  thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or 
both:  Provided,  That  no  person  shaU  be  deemed  guilty  of  a  violation, of 
any  such  rule,  unless  prior  to  such  alleged  violation  he  shall  have  had 
actual  knowledge  thereof.     [35  Stat.  L.  1110.] 

« 

This  section  is  new.  Prior  to  this  enactment  it  was  not  an  offense  for  a  statistician 
employed  in  a  department  of  the  United  States  government  to  impart  in  violation 
of  his  duty  information  concerning  crops  which  had  been  collected  by  the  department. 
U.  S.  V.  Haas,  (S.  D.  N.  Y.  1906)  167  Fed.  216,  wherein,  referring  to  the  above 
enactment,  the  court  said:  "The  simple  fact  is  that  these  defendants,  if  the  allega- 
tions of  the  indictment  are  true,  were  guilty  of  grossly  dishonorable  conduct,  which 
might  very  properly  be  made  criminal  by  statute.  The  defendant's  counsel  asserted 
on  the  argument  that  a  -bill  for  that  purpose  was  pending  in  Congress.  If  such  an 
act  is  passed,  persons  guilty  of  such  misconduct  can  be  criminally  punished;  but,  in 
my  opinion,  until  it  is  passed  they  cannot." 

For  provisions  relating  to  crop  reports  and  statistics,  see  Ageiculturb;  Census. 

Sec.  124.  [Ooyemment  officer,  etc.»  knowingly  compiling  or  issuing 
false  statistics  respecting  crops.]  Whoever,  being  an  officer  or  employee 
of  the  United  States  and  whose  duties  require  the  compilation  or  report  of 
statistics  or  information  relative  to  the  products  of  the  soil,  shall  knowingly 
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compile  for  issuance,  or  issue,  any  false  statistics  or  information  as  a  report 
of  the  United  States,  shall  be  fined  not  more  than  five  thousand  dollars,  or 
imprisoned  not  more  than  five  years,  or  both.    [35  Stat.  L.  1111.] 

This  section  is  new.    See  the  note  to  the  preceding  section  of  the  text. 


Chapter  Six 


OFFENSES  AGAINST  PUBLIC  JUSTICE 


Sec 

125.  Perjury. 

126.  Subornation  of  perjury. 

127.  Stealing  or  altering  process;  procur- 

ing false  bail,  etc. 

128.  Destroying,  etc.,  public  records. 

129.  Destroying     records     by     officer     in 

charge. 

130.  Forging  signature  of  judge,  etc. 

131.  Bribery  of  a  judge  or  judicial  officer. 

132.  Judge  or  judicial  officer  accepting  a 

bribe,  etc. 

133.  Juror,   referee,  master,,  etc.,   or  ju- 

dicial officer,  etc.,  accepting  a  bribe. 

134.  Witness  accepting  bribe. 

135.  Intimidation   or   corruption   of   wit- 

ness,  or  grand   or   petit  juror,  or 
officer. 


Sec. 

136.  Conspiring  to  intimidate  party,  wit- 

ness, or  juror. 

137.  Attempt  to  influence  juror. 

138.  Allowing  prisoner  to  escape. 

139.  Application  of  preceding  section. 

140.  Obstructing  process  or  assaulting  an 

officer. 

141.  Rescuing,   etc.   prisoner;    concealing, 

etc.,  person  for  whom  warrant  has 
issued. 

142.  Rescue  at  execution. 

143.  Rescue  of  prisoner. 

144.  Rescue  of  body  of  executed  offender. 

145.  Extortion  by  informer. 

146.  Misprision  of  felony. 


Sec.  125.  [Perjury.]  Whoever,  having  taken  an  oath  before  a  compe- 
tent tribunal,  officer,  or  person,  in  any  case  in  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  administered,  that  he  will  testify,  declare, 
depose,  or  certify  truly,  or  that  any  written  testimony,  declaration,  deposi- 
tion, or  certificate  by  him  subscribed,  is  true,  shall  willfully  and  contrary 
to  such  oath  state  or  subscribe  any  material  matter  which  he  does  not 
believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  fined  not  more  than  two 
thousand  dollars  and  imprisoned  not  more  than  five  years.  [35  Stai.  L. 
nil.] 

This  section  was  drawn  from  R.  S.  sec.  5392  (Act  of  April  3,  1790,  ch.  9,  1  Stat.  L. 
116;  Act  of  March  3,  1825,  ch.  65,  4  Stat.  L.  118),  which  was  repealed  by  section  341, 
infra,  this  title,  and  which  read  as  follows : 

"Seo.  5392.  Every  person  who,  having  taken  an  oath  before  a  compet^it  tribunal, 
officer,  or  person,  in  any  case  in  which  a  law  of  the  United  States  autnorizes  an  oath 
to  be  administered,  that  he  will  testify,  declare,  depose,  or  certify  truly,  or  that  any 
written  testimony,  declaration,  deposition,  or  certificate  by  him  subscribed  is.  true, 
wiUfuUy  and  contrary  to  such  oath  states  or  subscribes  any  material  matter  which 
he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  punished  by  a  fine 
of  not  more  than  two  thousand  dollars,  and  by  imprisonment,  at  hard  labor,  not 
more  than  five  years;  and  shall,  moreover,  thereafter  be  incapable  of  giving  testimony 
in  any  court  of  the  United  States  until  such  time  as  the  judgment  agamst  him  is 
reversed." 

The  change  in  this  section  consisted  in  the  omission  of  the  provision  relating  to 
punishment  at  hard  labor,  and  the  omission  of  the  provision  declaring  that  a  person 
found  guilty  of  perjury  shall  be  incapable  of  giving  testimony  in  any  court  of  the 
Ulnited  States  until  such  time  as  the  judgment  against  him  shall  be  reversed.  In 
many  of  the  states  this  bar  has  been  removed,  leaving  the  court  or  jury  to  say  in  each 
safie  what  weight  shall  be  given  the  testimony  of  any  such  witness. 

The  form  of  an  indictment  for  perjury  was  prescribed  by  R.  S.  sec.  5396,  giv« 
under  Pebjuby. 
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Bon,"  672 
V.  Oath  "  authorized  "  by  "  law,"  674 
VI.  "Declaration"     and    "certificate," 
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Vil.  Jurisdiction  of  offense,  676 
Vni.  Indictment,  676 
IX.  Evidence,  678 
X.  Instructions,  679 
XI.  Question€  of  fact  and  law,  679 
XII.  Former  acquittal,  679 
Xni.  Sentence,  680 
XIV.  Disqualification  as  witness,  680 

I.  HiSTOKt  AND  SCOFE 

In  U.  S.  t7.  Smull,  ( 1916 )  236  U.  S.  406, 
35  S.  Ct.  349,  59  U.  S.  (L.  ed.)  641,  the 
court  said :  "  This  statute  takes  the  place 
of  the  similar  provision  of  §  5392  of  the 
Revised  Statutes,  which  in  turn  was  a 
substitute  for  a  number  of  statutes  in  re- 
gard to  perjury,  and  was  phrased  so  as  to 
embrace  aU  cases  of  false  swearing, 
whether  in  a  court  of  justice  or  before 
administrative  officers  acting  within  their 
powers." 

"  This  statute  is  one  of  universal  appli- 
cation within  the  territorial  limits  of  the 
United  Stat^,  and  is  not  limited  to  those 
|)ortions  which  are  within  the  exclusive 
jurisdiction  of  the  national  government, 
such  as  the  District  of  Columbia."  Oaha 
17.  U.  S.,  (1893)  152  U.  S.  211,  14  S.  a.' 
613,  38  U.  S.  (L.  ed.)  415. 

This  statute  is  general  in  its  terms,  ap- 
plying to  all  cases  in  which  a  false  oath 
or  false  testimony  is  taken  or  given  before 
any  competent  tribunal,  officer,  or  person. 
Babcock  t\  U.  S.,  (C.  C.  Colo.  1888)  34 
Fed.  873.  See  also  Peters  v,  U.  S.,  (1894) 
2  Okla.  116,  33  Pac.  1031. 

The  guaranty  of  immunity  contained 
in  the  ninth  subdivision  of  §  7  of  the 
Bankruptcy  Act  (see  vol.  1,  p.  618)  does 
not  bar  a  prosecution  for  perjury  for  false 
swearing  m  giving  testimony  under  the 
command  of  the  section.  Glickstein  v.  U. 
S.,  (1911)  222  U.  S.  139.  32  S.  Ct.  71,  56 
U.  8.  (L.  ed.)  128;  Daniels  v,  U.  S.,  (C. 
C.  A.  6th  Cir.  1912)  196  Fed.  459,  116 
C.  C.  A.  233.  See  also  Cameron  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1911)  19i2  Fed.  548,  113 
C.  C.  A.  20. 

The  provisions  of  Bankruptcy  Act,  July 
1,  1898,  §  7a(9)  (see  vol.  1,  p.  618), 
that  no  testimony  given  by  a  bankrupt 
on  his  examination  shall  be  offered  in 
evidence  against  him  in  any  criminal  pro- 
ceeding, has  reference  only  to  crimes  com- 
mitted previous  to  the  giving  of  such 
testimony,  and  not  to  any  criminal  pro- 
ceeding based  on  a  crime  inherent  in 
the  bankrupt's  examination,  and  in  a 
prosecution  for  perjury  committed  during 
the  examination  the  alleged  false  testi- 
mony not  only  may  be  given  in  evidence, 


but  any  other  testimcMiy  of  defendant 
given  in  the  examination  which  is  rele- 
vant to  the  issue  and  tends  to  establish 
the  falsity  of  that  on  which  the  prosecu- 
tion is  based.  U.  S.  v.  Coyle,  (N.  D.  N.  Y. 
1916)  229  Fed.  256. 

11.  Essentials  of  Offense 

In  general. — "To  constitute  perjury,  a 
party  must  have  taken  an  oath  before 
some  competent  tribunal,  officer,  or  person 
authorized  to  administer  an  oath  that  he 
will  testify,  declare,  depose,  or  certify 
truly  that  his  written  testimony,  declara- 
tion, or  certificate  by  him  subscribed  is 
true,  when  in  fact  some  material  matter 
so  testified,  declared,  or  certified  to  him  is 
false  and  untrue,  and  known  by  the  party 
at  the  time  of  taking  such  oath  to  have 
been  false  and  untrue."  U.  S.  v.  Richards, 
(D.  C.  Neb.  1906)   149  Fed.  443. 

The  oath  must  be  false,  of  material 
facts,  and  administered  in  a  proceeding 
authorized  by  law  by  one  having  legal 
authority.  U.  S.  v.  Bedgood,  (S.  1).  Ala. 
1891)  49  Fed.  54;  U.  S.  t\  Hall,  (S.  D. 
Ga.  1890)  44  Fed.  864. 

Material  matter. — The  false  testimony 
must  relate  to  a  material  matter.  U.  S. 
17.  Hampton,  (C.  C.  A.  4th  Cir.  1900)  101 
Fed.  714,  41  C.  C.  A.  625. 

The  matter  must  have  been  material  or 
in  some  way  calculated  to  strengthen  or 
make  more  probable  the  material  state- 
ment.    U.  S.  i^.'Shinn,  (C.  C.  Ore.  1882) 
14  Fed,  447. 

Upon  a  charge  of  counterfeiting,  heard 
by  a  conunissioner,  the  defendant  offered 
himself  as  a  witness  in  his  own  behalf, 
and  in  answer  to  a  question  stated  falsely 
that  he  had  not  been  in  prison.  He  was 
held  guilty  of  perjury,  as  the  evidence 
was  material  because  calculated  to  affect 
his  credibility  as  a  witness.  U.  S.  v. 
Landsberg,  (S.  D.  K.  Y.  1882)  23  Fed. 
585. 

A  statement  as  to  the  ownership  of  oil 
wells  is  an  immaterial  matter  when  given 
in  evidence  upon  a  motion  to  enjoin  the 
alleged  infringement  of  letters  patent  for 
improved  methods  of  exploding  torpedoes 
in  oil  wells.  U.  S.  v.  Perdue,  (W.  D.  Pa. 
1880)  4  Fed.  897. 

Necessity  that  false  deposition  or  affi- 
davit should  have  been  used. —  It  is  not 
necessary  to  allege  or  prove  that  a  false 
deposition,  on  which  indictment  was 
based,  was  ever  used  or  ever  attempted  to 
be  used.  U.  S.  t?.  Rhodes,  (W.  D.  Mo. 
1887)  30  Fed.  431. 

The  statute  does  not  require,  in  order 
to  predicate  perjury  upon  its  violation, 
that  the  false  affidavit  shall  have  been 
filed  or  used.  It  is  enough  if  it  appear 
from  the  indictment  that  it  was  made 
with  the  intention  and  under  the  circum- 
stances set  forth  in  the  statute.  Noah  v. 
V.  S..  (C.  C.  A.  9th  Gir.  1904)  128  Fed. 
270,  62  C.  C.  A.  618. 
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False  swearing,  contrary  to  belief  of 
witness. —  Perjury  consists  in  swearing 
falsely  and  corruptly,  contrary  to  the  be- 
lief of  the  witness^  not  in  swearing  rashly 
and  inconsiderately,  according  to  his 
belief.  U.  S.  v,  Edwards,  (S.  D.  Ala. 
1890)  43  Fed.  67;  U.  S.  v.  Atkins,  (1866) 
1  Sprague  558,  24  Fed.  Cas.  No.  14,474; 
U.  S.  i\  Moore,  (1873)  2  Lowell  232,  26 
Fed.  Cas.  No.  15,803;  U.  S.  v.  Shellmire, 
(1831)  Baldw.  (U.  S.)  370,  27  Fed.  Cas. 
No.  16,271. 

The  defendant  must  have  sworn  to  a 
declaration  which  he  was  aware  was  false, 
either  by  swearing  to  a  fact  which  he 
knew  was  not  true,  or  by  swearing  to  his 
knowledge  of  the  fact  when,  he  knew  he 
had  no  such  knowledge.  U.  S.  v.  Atkins, 
(1866)  1  Prague  558,  24  Fed.  Cas.  No. 
14,474,  2  Lowell  ( U.  S. )  232. 

One  ignorant  of  his  right  to  remain  si- 
lent, and  not  warned  of  his  right  to  refuse 
to  give  self -incriminating  evidence,  espe- 
cially when  the  examination  ^  was  con- 
ducted privately  and  inquisitorially, 
cannot  be  convicted  of  perjury  if  the  tes- 
timony so  extracted  be  false.  U.  S.  V. 
Bell,  (W.  D.  Tenn.  1897)   81  Fed.  830. 

III.  "  Oath  " 

Form. — ^The  affiant  being  unable  to 
write,  the  commissioner  reduced  his  state- 
ment to  writing  ending  with  the  jurat 
"sworn  to  before  me,"  and  said  to  him, 
*'  If  you  swear  to  this  statement,  put 
your  mark  here."  The'  affiant  put  nis 
mark;  this  was  held  to  be  an  oath.  U.  S. 
r.  Mallard,  (D.  C.  S.  C.  1889)  40  Fed. 
161,  5  L.  R.  A.  816. 

As  the  form  of  taking  the  oath  in  the 
state  of  New  York  does  not  require  the  up- 
lifting of  the  hand  or  placing  it  upon  a 
Bible,  if  the  words  used  be,  **  You  do 
swear  in  the  presence  of  the  ever-living 
God,"  the  evidence  of  a  notary  public, 
that  he  used  that  form  substantially  and 
was  careful  about  using  it,  is  sufficient  as 
to  the  oath  being  duly  taken  to  sustain  a 
verdict  of  guilt v  of  perjury.  U.  S.  v. 
Baer,  (S.  D.  N.  Y.  1880)  6  Fed.  42. 

A  promissory  oath  cannot  be  the  sub- 
ject of  an  indictment  for  perjury.  U.  S.  v. 
Glover,  (1831)  4  Craneh  C.  C.  190,  25 
Fed.  Cas.  No.  15,218. 

Bnors  in  certificate  of  officer. —  Errors 
in  the  affidavit  of  the  notary  public, 
such  as  the  use  of  the  term  '*  county " 
instead  of  "  city."  and  the  use  of  the  seal 
of  a  bank  instead  of  his  own  official  seal, 
only  affect  the  certificate  of  the  notary 
and  not  the  oath  taken  by  the  accused.  U. 
S.  V.  Neale,  (E.  D.  Va.  1883)  14  Fed.  767. 

IV.   "Competent  Tribunal,  Officer  ob 

Person  " 

In  general. — Tliis  section  in  respect  to 
the  taking  of  an  oatli  before  a  '•'  compe- 
tent tribunal,  officer,  or  person,"  means 
some  tribunal,  officer,  or  person  author- 


ized by  the  laws  of  the  United  States  to 
administer  oaths  in  respect  of  the  partic- 
ular matters  to  which  it  relates.  Patter- 
son V.  U.  S.,  (C.  C.  A.  9th  Cir.  1913)  202 
Fed.  208,  120  C.  C.  A.  650. 

Perjury  cannot  be  affirmed  in  a  ma  Iter 
or  proceeding  of  which  the  court  has  no 
jurisdiction.  U.  S.  v.  Cuddy,  (S.  D.  Gal. 
1880)  39  Fed.  696. 

District  judge. —  It  has  been  held  that 
a  district  judge  has  full  power  to  admin- 
ister an  oath,  as  being  incident  to  his 
judicial  office.  U.  S.  r.  Ambrose,  (S.  D. 
Ohio  1880)  2  Fed.  &56,  affirmed  (1883) 
108  U.  S.  336,  2  S.  Ct.  682,  27  U.  S.  (L. 
ed.)  746.  And  see  U.  S.  v.  Clark,  (1813) 
1  Gall.  497,  25  Fed.  Cas.  No.  14,804. 

Probate  judge. —  In  U.  S.  t\  Howard, 
(S.  D.  Ala.  1889)  37  Fed.  666,  it  was 
held  that  an  affidavit  taken  before  a 
judge  of  probate  in  support  of  an  applica- 
tion to  commute  a  homestead  entry  could 
not  be  made  the  ground  of  a  charge  of 
perjury,  as  such  officer  was  not  one  au- 
thorized by  the  Act  of  Congress  to  admin- 
ister the  oath  in  such  a  case. 

Clerk  of  court. —  In  U.  S.  u.  Hearing, 
(C.  C.  Ore.  1886)  26  Fed.  744,  it  was  held 
that  the  affidavit  of  an  applicant  for  an 
entry  on  land  might,  under  certain  cir- 
cumstances, be  made  before  the  clerk  of 
the  County  Court,  and  it  might  be  the 
basis  for  a  charge  of  perjury,  when  the 
facts  and  circumstances  appeared  in  the 
affidavit  which  gave  the  clerk  of  the 
County  Court  the  power  to  administer 
the  oath  in  such  cases. 

A  false  oath  taken  under  the  "  Timber 
Culture  Act "  before  a  notary  public  or 
county  clerk  would  render  the  party  liable 
to  indictment,  as  the  Act  permitted  the 
oath  to  be  administered  by  any  **  officer 
authorized  to  administer  oaths  in  the  dis- 
trict where  the  land  was  situated."  U.  S. 
V.  Madison,  (D.  C.  Cal.  1884)  21  Fed. 
628;  U.  S.  V.  Shinn,  (C.  C.  Ore.  1882)  14 
Fed.  447. 

In  U.  S.  i\  Baboock,  (1846)  4  McLean 
113,  24  Fed.  Cas.  No.  14,488,  it  was  held 
that  an  oath  administered  to  a  witness 
by  the  clerk  of  the  Circuit  Court  as  to  the 
distance  from  the  court  to  his  home, 
taken  by  the  witness  to  support  his  claim 
for  mileage,  was  not  taken  under  any 
law  of  the  United  States,  and  that  an 
extrajudicial  oath  would  lay  no  founda- 
tion for  a  prosecution  for  perjury. 

Deputy  clerk. —  Upon  an  oath  adminis- 
tered by  a  deputy  clerk  in  the  presence  of 
the  court  perjury  may  be  predicated.  U. 
S.  t?.  Nichols,  (1845)  4  McLean  23,  27 
Fed.  Cas.  No.  16,880. 

Civil  service  commission. — An  applicant 
for  a  position  in  the  civil  service  of  the 
United  States  who  in  his  sworn  applica- 
tion required  by  the  civil  service  commis- 
sion knowingly  makes  false  statements 
commits  perjury.  U.  S.  V*  Crandol,  (K  IX 
Va.  1916)  233  Fed.  331. 
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Kocary  public. — A  notai^  public  of  one 
of  the  atatee  ia  an  officer  ^'authorized  by 
law  "  to  administer  an  oath  to  an  appli- 
(»Lnt  for  a  patent  that  he  does  verily  be- 
lieve himself  to  be  the  oriffinaJ  and  first 
inyentor  of  the  thing,  for  which  he 
solicits  a  patent  by  virtue  of  the  express 
provisions  to  R.  S.  sec.  4892  (see  Patents, 
ante,  p.  178).  Patterson  t;.  U.  S.,  (C. 
C.  A.  9th  Cir.  1913)  202  Fed.  208,  120  C. 
C.  A.  650. 

But  in  U.  S.  i\  Manion,  (D.  C.  Wash. 
1890)  44  Fed.  800,  it  was  held  that  an 
indictment  could  not  be  sustained  upon 
a  false  affidavit  made  before  a  notary 
public  in  support  of  the  affiant's  claim 
as  a  pre-emptor  of  coal  land,  as  no  law 
authoriEed  notaries  to  administer  oaths 
in  such  cases. 

And  in  U.  S.  v.  Law,  (W.  D.  Va.  1892) 
50  Fed.  915,  it  was  held  that  a  false 
affidavit  as  to  loss  of  a  registered  letter 
made  before  a  notary  public  was  not 
ground  of  a  prosecution  for  perjury,  as 
the  notary  had  no  authority  to  aom in- 
later  such  oath. 

In  U.  S.  17.  Ourtis,  (1883)  107  U.  S. 
671,  2  S.  Ct.  507,  27  U.  S.  (L.  ed.)  634, 
it  was  held  that  prior  to  the  Act  ot 
February  26,  1881,  ch.  82  (see  vol.  6,  p. 
813) ,  a  notary  public  had  no  authority  to 
administer  oaths  to  an  officer  of  a  national 
bank  in  verifying  his  report.  U.  S.  v. 
Curtis,  (1883)  107  U.  S.  671,  2  S.  Ct.  507, 
27  U.  S.  (L.  ed.)  634. 

A  false  oath  taken  by  a  director  of  a 
national  bank  before  a  notary  public  was 
held  to  render  such  affiant  liable  to  in- 
dictment. U.  S.  V.  Neale,  (E.  D.  Va. 
1883)   14  Fed.  767. 

United  States  commissioner. —  Perjury 
committed  by  false  swearing  before  a 
United  States  commissioner  19  not  sub- 
ject to  the  jurisdiction  of  a  state  court 
under  a  state  statute  defining  and  pun- 
ishing perjury.  Com.  r.  Kitchen,  (1911) 
141  Ky.  666,  133  S.  W.  686. 

Special  conuniuioner  in  bankruptcy 
pipceeding. —  False  testimony  taken  be^ 
fore  a  special  commissioner  in  bank- 
ruptcy proceedings  was  held  ground  for 
an  indictment  for  perjury  under  this  sec- 
ton.  U.  S.  V.  Liberman,  (E.  D.  N.  Y. 
1910)    176  Fed.  161. 

Commissioner  of  Circuit  Court. — ^An  in- 
dictment would  not  be  sustaineil  when  the 
oalh  was  taken  before  a  ccHnmiftsioner  of 
the  Circuit  Court  in  taking  bail  when 
the  laws  of  the  state  did  not  authorize 
the  state  officers  mentioned  in  tlie  stat- 
ute to  administer  oaths  for  similar  pur- 
poses. U.  S.  t?.  Garcelon,  (D.  C.  Colo. 
1897)   82  Fed.  611. 

But  the  Circiut  Court  had  authority 
to  appoint  a  commissioner  to  take  a  de- 
position in  a  cause  therein  pending,  and 
false  swearing  would  render  the  witness 
liable  to  indictment.  U.  S.  f>.  Coons, 
(1666)  1  Bond  1,  25  Fed  Cas.  No.  14,860. 


Justice  of  the  peace. —  False  swearing 
to  an  affidavit,  made  before  a  justice  of 
the  peace  pursuant  to  a  regulation  of  the 
Secretary  of  the  Treasury  to  carry  into 
effect  the  Act  of  July  6,  1832,  was  perjury 
under  the  Act  of  Congress  of  March  1, 
1823.  U.  S.  t?.  Bailey,  (1835)  9  Pet.  238, 
9  U.  e.  (L.  ed.)  113,  see  U.  S.  v.  Sona- 
chall,  (1864)  4  Biss  425»  27  Fed.  Cas.  No. 
16,352. 

In  U.  S.  V.  Boggs,  (S.  D.  HI.  1887)  31 
Fed.  337,  it  was  held  that  an  affidavit 
taken  before  a  justice  of  the  peace  to 
support  a  pension  claim  was  a  ground  for 
a  charge  of  perjury,  as  the  regulations  of 
the  commissioner  of  pensions  authorized 
such  verification  to  be  made  before  **  an 
officer  duly  authorized  to  administer  oaths 
for  general  purposes." 

Tribnnal  created  by  a  department. — A 
person  wilfully  swearing  falsely  before  a 
tribunal  created  by  a  department  under 
authority  conferred  by  an  Act  of  Con- 
grese,  is  guilty  of  perjury.  Caha  r.  U. 
S.,  (1894)  162  U.  S.  211,  14  S.  Ct.  513, 
38  U.  S.  (L.  ed.)  415,  (1835)  2  Op.  Atty.- 
Gen.  700. 

An  oath  may  be  administered  by  a 
state  officer  authorized  by  the  usage  of 
the  Treasury  Department,  where  the  Act 
of  Congress  requires  an  oath  to  be  made. 
U.  S.  V.  Winchester,  (1840)  2  McLean 
135,  28  Fed.  Caa.  No.  16,739. 

Commissioner  of  land  office. —  False 
swearing  in  a  deposition  taken  by  a 
commission  issued  from  a  land  office  au- 
thorized by  an  act  of  the  legislature  of 
Oklahoma,  ratified  by  Act  of  Congress, 
was  held  a  violation  of  this  section. 
Finch  t?.  U.  S.,  (1893)  1  Okla.  396,  33 
Pa.  638. 

Local  land  officer. —  This  section  covers 
false  swearing  committed  in  a  contest  in 
a  local  land  office  in  respect  to  the 
validity  of  a  homestead  entry,  the  oath 
having  been  administered  by  one  or  other 
of  the  land  officers  before  whom  the  con- 
test was  carried  on.  Caha  v,  U.  S., 
(1894)  162  U.  S.  211,  14  S.  Ct.  513,  ^8 
U.  S.  (L.  ed.)  415,  wherein  the  court 
said:  ''The  contention  in  that  the  stat^ 
ute  makes  no  provision  for  such  a  con- 
test before  those  officers;  that,  or  the 
statute  does  not  authorize  any  such  con* 
test,  it  cannot  be  said  that  the  oath  wu 
taken  in  a  "  case  of  in  which  a  law  of  the 
United  8tates  authorizes  an  oath  to  be 
administered."  If  such  a  contest  before 
the  local  land  office  is  not  in  terms  pro- 
vided for,  it  is  certainly  recognized  in  the 
statute.  See  also  Peters  f>.  U.  S.,  (1694) 
2  Okla.  138,  37  Pac.  1081. 

Deputy  collector  of  customs. —  Under 
the  Act  of  March  3,  1817,  a  deputy  col- 
lector appointed  by  the  collector  with  tbs 
approval  of  the  Secretary  of  the  Treas- 
ury was  an  officer  of  the  customs,  and  a 
false  oath  taken  before  him  would  sub- 
ject the  oiTender  to  indictment.    U.  S.  9. 
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Barton,    (1833)    Gilp.  439,  24  Fed.  Cas. 
No.  14,534. 

Deputy  internal  revenue  collector. — 
Where  a  defendant  swore  falsely,  as  to 
his  qualifications  to  become  a  surety  on 
a  distiller's  bond,  before  a  deputy  in- 
ternal revenue  collector,  it  was  held 
that  he  wa»  properly  charged  with  per- 
jury thereon,  aa  defined  by  this  sec- 
tion, though  under  the  state  law  perjury 
could  only»  be  committed  in  a  judicial 
proceeding,  other  false  oaths  being  de- 
fined and  punished  as  *'  false  swearing." 
U.  S.  t\  Hardison,  (S.  D.  Ga,  1905)  135 
Fed.  419. 

V.  Oath  "Authorized"  bt  "Law" 

In  general. —  Unless  the  oath  is  author- 
ized or  required  by  law  the  statute  is  not 
applicable,  and  the  fact  that  it  is  required 
by  some  administrative  rule  is  imma- 
terial, if  no  statute  empowered  the  mak- 
ing of  the  rule.  U.  S.  v.  George,  (1913) 
228  U.  S.  14,  33  S.  Ct.  412,  67  U.  S.  (L. 
ed.)   712. 

Alfidavit  required  by  department  regu- 
lation.—  Perjury  cannot  be  predicated 
upon  an  affidavit  required  by  a  depart- 
ment regulation  but  unauthorized  by  any 
statute.  U.  S.  v.  Maid,  (S.  D.  Cal.  1902) 
116  Fed.  650.  See  also  (1852)  5  Op. 
Atty.-<Jen.  600. 

But  an  affidavit  made  by  the  surety  on 
a  match-stamp  bond,  made  in  compliance 
with  a  regulation  of  the  Treasury  Depart- 
ment, is  an  affidavit  authorized  by  law; 
and  if  statements  therein  are  false,  per- 
jury may  be  assigned.  Ralph  v.  U.  S.  (N. 
D.  111.  1881)  9  Fed.  693. 

Secretary  of  War. —  In  U.  S.  t>.  Sona- 
chall,  (1864)  4  Biss.  425,  27  Fed.  Cas. 
16,352  it  was  held  that  the  Secretary  of 
War  had  authority  to  proscribe  what  facts 
should  be  stated  in  affidavits  by  drafted 
men  claiming  exemption  from  military 
service,  and  that  false  swearing  in  refer- 
ence to  facts  so  required  was  perjury. 

tjeneral  land  office. —  In  U.  S.  v.  SmuU, 
(1915)  236  U.  S.  405,  35  S.  Ct.  349,  59 
U.  S.  (L.  ed.)  641,  it  was  held  that  "A 
charge  of  perjury  may  be  based  upon 
§  125  of  the  Criminal  Code  where  the  affi- 
davit is  required,  either  expressly  by  an 
Act  of  Congress  or  by  an  authorized  regu- 
lation of  the  General  Land  Office,  and  is 
known  by  the  affiant  to  be  false,  in  a 
material  statement.  That  is,  the  land 
department  has  authority  to  make  regu- 
lations which  are  not  inconsistent  with 
law,  and  are  appropriate  to  the  perform- 
ance of  its  duties,  and  when,  by  a  valid 
regulation,  the  department  requires  that 
an  affidavit  shall  be  made  before  an 
officer  otherwise  conipt'tent,  that  officer  is 
authorized  to  administer  the  oath  within 
the  meaning  of  §  125.  The  false  swearing 
is  made  a  crime,  not  by  the  department 
but  by  Congress;  the  statute,  not  the  de- 


partment, fixes  the  penalty.  U.  S.  9. 
Grimaud,  [1911]  220  U.  S.  506,  55  U.  S. 
(L.  ed.)  [563],  669,  31  S.  Ct.  480.  Sec- 
tion 125  of  the  Criminal  Code  must  be 
read  in  the  light  of  §  2246  of  the  Revised 
Statutes  (see  title  Public  Lands),  which 
is  explicit."  See  to  the  same  effect  U.  S. 
t?.  Morehead,  (1917)  243  U.  S.  607,  37  S. 
Ct.  458. 

Affidavit  to  account — In  U.  S.  r. 
Thomas,  (1828)  3  Cranch  C.  C.  293,  28 
Fed.  Cas.  Xo.  16,475,  it  was  held  that 
perjury  might  be  committed  in  an  affi- 
davit to  an  account,  for  the  purpose  of 
getting  it  passed  by  the  Orphans'  Court, 
the  affidavit  being  taken  in  a  judicial  pro- 
ceeding. 

An  affidavit  made  on  an  application  f oi 
a  commutation  of  a  homestead  entry, 
cannot  be  made  the  ground  of  a  charge  of 
perjury  where  the  alleged  false  state- 
ments are  not  the  statements  required  or 
authorized  by  law  to  bemade  in  such  affi- 
davit. U.  S.  V.  Howard,  (S.  D.  Ala. 
1889)  §  37  Fed.  666. 

Bankruptcy  proceedings. —  False  swear- 
ing in  a  bankruptcy  proceeding  is  perjury 
and  covered  by  this  section  notwithstand- 
ing section  29b(2)  of  the  Bankruptcy 
Act'  (see  vol.  1,  p.  849)  which  provides  as 
follows :  "  A  person  shall  be  punished  by 
imprisonment  for  a  period  not  to  exceed 
two  years,  upon  conviction  of  the  offense 
of  having  knowingly  and  fraudulently 
.     .  made   a  false  oath   or   account 

in,  or  in  relaticm  to,  any  proceeding  in 
bankruptcy."  Epstein  v.  V.  S.,  (C.  C.  A. 
7th  Cir.  1912)  196  Fed.  354,  116  C  C.  A. 
174,  wherein  the  court  said:  "Section 
29  of  the  Bankruptcy  Act  simply  singles 
out  that  one  |orm  [of  perjury]  for  a 
milder  punishment.  Tliis  section  covers 
the  offense,  one  genericially,  the  other 
specifically.  So  the  specific  section  has 
effect  only  in  restricting  punishment.*' 

Early  cases  relating  to  perjury  in  bank- 
ruptcy proceedings  are  U.  S.  r.  Passniore, 
(1804)  4  Dall.  (Pa.)  372,  1  U.  S.  (L.  ed.) 
871;  U.  S.  V.  Nichols,  (1845)  4  McLean 
23,  27  Fed.  Cas.  Xo.  15,880;  U.  S.  v. 
Conner,  (1845)  3  McLean  573,  25  Fed. 
Cas.  No.  14,847;  Anonymous,  (1804)  1 
Wash.  84,  1  Fed.  Cas.  No.  475;  U.  S.  r. 
Dickey,   (1845)    Morris,    (la.)    412. 

Naturalization  proceedings. —  Perjury 
committed  bv  a  false  allegation  of  fact 
in  a  naturalization  petition  is  punishable 
under  this  section,  regardless  of  whether 
or  not  such  evidence  is  punishable  under 
Naturalization  Act,  June  29,  1906,  eh. 
3692,  sec.  23,  34  Stat.  L.  603  (see  the  title 
Naturalization).  U.  S.  t7.  Dupont,  (D.  C. 
Ore.  1910)    176  Fed.  823. 

Testifying  under  oath  that  the  defend- 
ant was  well  ac<juainted  with  the  appli- 
cant for  naturalization,  when  as  a  fact 
he  was  a  total  stranger  and  volunteered 
aa  a  witness,  is  sufficient  to  warrant  con- 
viction   for    perjury.      U.    S.    v.    Jones, 
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(1877)   14  Blatchf.  90,  26  Fed.  Cas.  No. 
15,491. 

Proceedings  under  Oleomargarine  Act.' 
—  Section  6  of  the  Oleomajgarine  Act  of 
1902  (see  vol.  3,  p.  203),  in  requiring 
wholesale  dealers  to  keep  such  books  and 
render  such  returns  as  the  commissioner 
of  internal  revenue  may  by  regulation 
require  under  prescribed  penalties  for  its 
Tiolation,  has  no  relation  to  the  tax  to  be 
assessed  on  such  dealer,  and  the  regula- 
tions made  thereunder  and  in  force  prior 
to  their  revision  in  1907,  in  requiring  an 
oath  to  the  returns,  do  not  have  the  force 
of  law  in  such  sense  that  a  false  oath  to 
a  return  subjects  the  maker  to  prosecu- 
tion for  perjury  under  this  section.  U.  S. 
1?.  Lamson,  (C.  C.  R.  I.  1908)  lft6  Fed. 
80. 

Proceedings  for  patent.^  B.  S.  sec.  4886 
(see  Patents,  ante,  p.  23)  requires  an  ap- 
plicant for  a  patent  to  make  oath  that  he 
fairly  believes  himself  to  be  the  original 
■  and  first  inventor  or  discoverer  of  the  art, 
machine,  manufacture,  composition,  or  im-- 
provement  for  which  he  solicits  a  patent, 
that  he  does  not  know  and  does  not  be- 
lieve that  the  same  was  ever  before  known 
or  used.  The  commissioner  of  patents, 
with  the  approval  of  the  Secretary  of  the 
Interior,  under  'authority  to  make  rules, 
promulgated  rule  46,  providing  that  the 
applicant  shall  make  oath  or  affirmation 
that  he  does  verily  believe  himself  to 
be  the  original  and  first  inventor  and  dis- 
coverer of  the  art,  and  also  to  state 
whether  he  is  the  "  sole  "  or  joint  invent- 
or of  the  invention  claimed  in  his  applica- 
tion. It  has  been  held  that,  since  the  In- 
terior Department  could  not  by  rule  or 
regulation  add  any  word  or  words  to  the 
statutory  oath,  an  applicant  for  a  patent 
was  not  guilty  of  perjury,  though  he 
falsely  stated  that  he  was  the  "  sole  "  in- 
ventor of  the  article  for  which  a  patent 
was  applied.  Patterson  v.  U.  S.,  (C.  C 
A.  9th  Cir.  1910)  181  Fed.  970,  104  C.  C 
A.  434,  reversing  (D.  C.  Ore.  1909)  172 
Fed.  241. 

Internal  revenue  matters. —  R.  S.  sec. 
316d,  as  amended  by  Act.  Gong.  March  1, 
1879,  ch.  125,  §  2,  20  Stat.  L.  329  (see 
vol.  3,  p.  989),  authorizes  every  collector 
and  deputy  collector  to  administer  oaths 
touching  any  part  of  the  administration 
of  the  internal  revenue  laws  with  which 
he  is  charged,  or  where  such  oaths  are 
authorized  by  law,  or  by  regulations  au- 
thorized by  law.  R.  &.  sec.  321  (see 
vol.  3,  p.  976)  gives  the  internal  revenue 
commissioner  general  supervision  of  the 
collection  of  taxes  imposed  by  any  in- 
Urtikl  revenue  law,  and  authorizes  him 
to  prepare  and  distribute  instructions, 
regulations,  etc.,  pertaining  thereto;  and 
one  of  the  regulations  providing  for  tlu' 
collection  of  taxes  on  distilled  spirits,  re- 
foires  collectors  to  examine  distillers' 
tureties,   and    to   require   them   to   "  jus- 


tify" on  a  prescribed  form.  It  has  been 
held  under  such  provision  that  an  oath 
taken  by  a  distiller's  surety,  with  ref- 
erence to  his  qualifications,  before  a 
deputy  collector,  was  an  oath  taken  in  a 
case  in  which  "  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered." 
U.  S.  t?.  Hardison,  (S.  D.  Ga.  1905)  135 
Fed.  419. 

Oaths  used  in  land  offices. —  Under 
Timber  and  Stone  Act  June  3,  1878,  §  1, 
ch.  151,  20  Stat.  L.  89  (see  the  title 
Public  Lands),  which  requires  appli- 
cants to  purchase  land  thereunder  to  file 
a  verifiea  written  statement,  and  after 
the  required  publication  of  notice  to 
"fumisn  to  tne  register  of  the  Land 
Office  satisfactory  evidence"  of  certain 
facts,  the  regulations  of  the  land  de- 
partment, requiring  such  evidence  to  be 
m  the  form  of  depositions  under  oath,  are 
in  furtherance  of  the  purposes  of  the  stat- 
ute and  valid,  and  the  false  swearing  in 
either  the  preliminarv  statement  or  in 
such  depositions  constitutes  the  crime  of 
perjury  and  an  offense  against  the  United 
States,  under  this  section.  Van  Gesner 
V.  U.  S.,  (C.  C.  A.  9th  Cir.  1907)  153  Fed. 
46,  82  C.  C.  A.  180. 

Where  an  en  try  man  on  public  lands 
signed  and  swore  to  an  affidavit  that  he 
entered  the  land  for  his  individual  use 
and  benefit,  and  not  for  speculation,  when 
in  fact  he  intended  immediately  to  trans- 
fer the  land  to  another  under  a  pre-exist- 
ing contract,  he  thereby  committed  per- 
jury as  defined  by  this  section.  NicKell 
V.  U.  S.,  (C.  C.  A.  9th  Cir.  1908)  161  Fed. 
702,  88  C.  C.  A.  562,  afirmed  (C.  C.  A. 
9th  Cir.  1909)  167  Fed.  741,  93  C.  C.  A. 
229.  See  also  U.  S.  v.  Brace,  (N.  D.  Cal. 
1907 )   149  Fed.  869. 

Hiis  section  is  applicable  to  the  crime 
defined  and  made  punishable  by  the  Act  of 
Congress  of  March  3,  1857  (11  Stat.  L. 
250),  U.  S.  V,  Bedgood,  (S.  D.  Ala.  1891) 
49  Fed.  54. 

Where  the  statute  does  not  prescribe 
the  mode  of  proving  the  facts,  as  in  an 
application  for  entry  of  leCnd,  a  regulation 
of  the  department  might  direct  or  permit 
that  it  be  clone  bv  some  recognized  mode, 
and  perjury  may  De  assigned  thereon.  U. 
S.  V.  Hearing,  (C.  C.  Ore.  1886)  26  Fed. 
744. 

In  examination  of  juror  on  voir  dire. — 
In  Finch  t7.  U.  S.,  (1893)  1  Okla.  396, 
33  Pac.  638,  it  was  held  that  no  law  of 
Congress  provided  for  the  swearing  of  a 
juror  on  his  voir  dire,  and  that  following 
the  law  and  practice  of  the  state,  the 
federal  court  might  swear  such  juror,  and 
testifying  falsely  on  such  voir  dire  would 
render  him  liable  to  indictment.  See  also 
U.  S.  V.  Brown,  (1S89)  6  Utali  115,  21 
Pac.  461,  as  to  false  .swearing  by  a  grand 
juror  as  to  his  belief  in  polygamy. 

Surety  on  bail  bond. — A  false  statement 
on  oath  concerning  his  property,  made  by 
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a  person  justifying  as  surety  on  a  bail 
bond;  comes  within  the  meaning  of  the 
word  "  case  "  used  in  this  section.  U.  S. 
V.  Voltz,  (1876)  14  Blatchf.  15,  28  Fed. 
Cafl.  No.  16,027. 

On  return  of  income  for  taxation. —  If 
tho  law  does  not  require  the  taking  of  an 
oaf.h  to  the  truth  of  a  person's  return  of 
income  for  taxation,  but  permits  him  to 
do  so,  his  swearing  knowmpjly,  wilfully, 
and  corruptly  renders  him  guilty  of  per- 
ju/y.  U.  S.  V.  Smith,  (1870)  1  Sawy. 
277,  27  Fed.  Cas.  Xo.  16,341. 

VI.    "  DbCLABATION  "   AND   "  CERTIFICATE  *' 

The  words  "declaration"  and  '*  certifi- 
cate" are  not  used  as  terms  of  art  or  in 
a  technical  sense,  but  in  the  ordinary  and 
popular  .sense  to  signify  any  statement  of 
material  matters,  u!  S/  r.  Ambrose, 
(1883)  108  U.  S.  336,  2  S.  Ct.  682,  27  U. 
S.  (L.  ed.)  746,  affirming  (S.  D.  Ohio 
1880)  2  Fed.  556. 

A  statement  of  an  account  against  the 
United  States  rendered  by  a  clerk  of  court 
and  taken  and  subscribed  on  oath  by  him 
that  the  account  is  just,  is  a  "'  declara- 
tion "  within  the  meaning  of  this  section. 
U.  S.  V,  Ambrose,  (1883)  108  U.  S.  336,  2 
S.  Ct.  682,  27  U.  S.  (L.  ed.)  746,  affirm- 
ing (S.  D.  Ohio  1880)  2  Fed.  556. 

The  verification  by  a  cashier  of  a  na- 
tional bank  of  a  report  of  the  condition 
of  the  bank  is  a  declaration  within  the 
meaning  of  this  section.  U.  S.  i;.  Bartow, 
(&  D.  N.  Y.  1882)  10  Fed.  873. 

VII.  JuBiSDicnoN  OP  Offense 

When  perjury  is  committed  by  persons 
designate  by  penal  laws  of  Congress,  in 
proceedings  prescribed  and  regulated  sole- 
ly by  Acts  of  Congress,  it  is  exclusively 
cognizable  by  the  federal  courts.  In  re 
Loney,  (E.  D.  Va.  1889)  38  Fed,  101.  See 
also  Eof  p.  Bridges,  (1875)  2  Woods  428, 
4  Fed.  Cas.  No.  1,862;  State  f.  Shelley, 
(1883)  11  Lea  (Tenn.)  6M. 

A  witness  who  gives  his  testimony  in  a 
matter  pending  in  a  court  of  the  United 
States  or  before  a  judicial  tribunal  of 
that  sovereignty  is  accountable  for  the 
truth  of  his  testimony  only  to  the  United 
StjE^tes,  and  perjury  committed  in  so  tes- 
tifying is  a  crime  only  against  the  laws 
of  the  United  States,  and  the  prosecution 
therefor  is  within  the  exclusive  jurisdic- 
tion of  its  courts.  The  courts  of  the 
state  have  no  jurisdiction  to  citertain  or 
proceed  with  a  prosecution  for  the  offense 
of  perjury  committed  in  a  matter  pend- 
ing before  the  judicial  tribunals  of  the 
United  States.  Mcintosh  r.  Bullard, 
(1910)  96  Ark.  227,  129  S.  W.  85. 

The  federal  courts  have  exclusive  juris- 
diction of  perjury  committed  in  a  deposi- 
tion taken  before  a  notary  public  in  a 
congressional  contested  election  case.  In 
re  Loney,  (1890)  134  U.  S.  372,  10  S.  Ct. 
584,  33  U.S.  (L.  ed.)  949. 


In  State  v.  Pike,  (1844)  15  N.  H.  83,  it 
was  held  that  the  courts  of  New  Hamp- 
shire had  no  jurisdiction  of  the  crime  of 
perjury  committed  in  an  examination  be- 
fore a  commissioner  in  bankruptcy  ap- 
pointed under  the  Act  of  Congress  of  the 
United  States,  passed  August  18.  1844, 
**  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States." 

VIII.  Indictment 

Indictment  before  original  cause  dia- 
posed  of. —  The  crime  is  complete  when 
the  act  is  done,  and  it  is  not  necessary 
that  the  cause  in  which  the  perjury  is  al- 
leged to  have  been  committed  shall  have 
Iwen  finally  disposed  of  before  tlie  perjurer 
may  be  indicted.  U.  S.  t".  Pettus.  (W.  D. 
Tenn.  1897)  84  Fed.  791.  See  also  Finch 
r.  U.  S.,  (1893)   1  Okla.  396,  33  Pac.  638. 

Joinder  of  parties. —  The  joint  answer 
of  several  defendants  to  a  bill  in  equity 
makes  each  responsible  for  the  facts 
sworn  to,  and  if  the  answer  be  false,  one 
may  be  indicted  without  uniting  the 
others.  Davis  r.  Davidson,  (1846)  4 
McLean  136,  7  Fed.  Cas.  No.  3,631. 

By  what  court  and  before  whom  the 
oath  was  taken. —  It  is  sufficient  to  aver 
that  the  ofiScer  was  authorized  by  a  stat- 
ute of  the  United  States  to  administer  the 
oath,,  and  that  the  material  testimony  in 
question  was  taken  within  the  general 
scope  of  his  authority.  It  need  not  be 
averred  that  such  exercise  was  expressly 
authorized  or  rightly  invoked  in  the  in- 
stant examination.  Baskin  v.  U.  S.,  (C. 
C.  A.  7th  Cir.  191^)  20»  Fed.  740,  126 
G.  C.  A.  464. 

Authority  to  administer  particular  oath. 
-—  In  Barnard  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1908)  162  Fed.  618,  89  C.  C.  A.  376,  an 
objection  that  there  was  no  allegation 
that  the  United  States  commissioner  be- 
fore whom  the  defendant  appeared  and 
took  the  false  oath  mentioned  in  the  in- 
dictment had  authority  to  administer  the 
particular  oath  upon  which  the  charge  of 
perjury  was  based,  was  overruled  it  ap- 
pearing that  the  charge  in  the  indictment 
was  that  the  defendant  "  came  in  person 
before  James  S.  Stewart,  who  was  then 
and  there  tlie  duly  appointed,  qualified, 
and  acting  United  States  commissioner 
for  the  district  of  Oregon,  and  who  was 
then  and  there  an  officer,  who  was  author- 
ized by  the  laws  of  the  United  States  to 
administer  an  oath  and  to  take  the  testi- 
mony of  witnesses  in  the  matter  of  the 
application  of  a  claimant  to  make  final 
proof  upon  a  homestead  entry  of  public 
lands  of  the  United  States." 

Materiality  of  defendant's  testimony. — 
The  indictment  must  show  that  the  de- 
fendant's testimony  alleged  to  be  false 
V  1^  material.  Barnard  v.  U.  S.,  (C.  C.  A. 
'^"'»  (nr.  1908)  162  Fed.  618,  89  C.  C.  A. 
876. 
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But  it  is  unnrcessary  in  any  indictment 
for  perjury  to  set  forth  the  various  cir- 
ciunstanceB  which  render  the  testijnony 
material;  general  averments  of  materifJ- 
ity  being  sufficient.  Baskin  v.  U.  S.  (C.  C. 
A.  7th  Cir.  1913)  200  Fed.  740,  126  C  C. 
A.  4e4. 

Moreover  failure  specifically  to  charge 
that  the  alleged  false  testimony  was 
material  does  not  vitiate  the  indict- 
ment, if  the  facts  set  fortli  as  falsely 
testified  to  be  sufficient  in  themselves  to 
show  such  materiality.  Ammerman  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1911)  185  Fed. 
1,  108  C.  Cs  A.  1. 

''Statement  consciously  false." — In  U. 
S.  V.  Salen,  (S.  D.  N.  Y.  1914)  216  Fed. 
420,  the  court  said :  "  In  this  district  at 
least,  we  never  require  the  United  States, 
in  prosecution  for  perjury,  to  coounit  it- 
self to  the  truth  about  the  subject  of  the 
statement,  but  allow  it  to  allege  merely 
that  the  statement  was  consciously,  false, 
and  prove  that  fact  in  any  way  it  can. 
.  .  .  The  assignment  of  perjury  is 
not  formerly  laid  till  tlie  last  paragraph 
of  the  indictment.  There  it  is  alleged 
that  the  defendant  made  a  willfully  false 
statenjent.  Ordinarily  this  would  not  be 
enough,  the  false  statement  must  be  ex- 
pressly indicated.  However,  the  fore- 
going allegations  in  the  indictment  make 
it  perfectly  clear  what  the  statement  is." 

Nonbelief  ai  to  truth  of  matters  testi- 
fied to. —  It  is  essential  that  the  false 
oath  should  be  concerning  ''  matters 
which  he  does  not  believe  to  be  true." 
The  indictment  must  therefore  sufficiently 
allege  such  nonbelief,  but  an  indictment 
charging  that  the  defendant  in  a  bank- 
ruptcy proceeding  testified  falsely  that  he 
was  indebted  to  a  certain  person  in  a 
certain  amount,  that  he  paid  the  creditor 
that  amount  and  that  such  payment  was 
a  liquidation  of  such  indebtedness,  "  all 
of  which  statement  the  said  Daniels  [de- 
fendant] did  not  believe  to  be  true,"  is 
sufficient.  Daniels  r.  U.  S.,  (C.  C.  A. 
6th  Cir.  1912)  IW  Fed.  459,  116  C.  C.  A. 
233,  wherein  the  court  said:  "The  point 
made  against  this  indictment  is  that  it 
charged  the  giving  of  testimony  upon 
three  matters  —  the  debt,  the  payment 
and  ita  application  —  and  by  saying  *  all 
of  which  statement  the  said  Daniels  did 
not  believe  to  be  true,'  it  was  not  charged 
that  he  did  not  believe  any  of  it  to  be 
true,  or  that  he  believed  each  of  the  three 
statements  to  be  untrue.  It  is  urged  that 
the  language  of  the  indictment  is  con- 
sistent with  Daniels'  full  belief  in  the 
truth  of  one  or  two  out  of  the  recited 
statements  and  is,  therefore,  inanifficient; 
and  we  are  cited  to  grammatical  author- 
ity to  the  effect  that  *  all,'  used  in  a 
native  sentence,  is  often  ambiguous  and 
is  not  equivalent  to  'each  of,'  and  to 
many  decisions  concerning  the  strictness 
and  accuracy  required  in  indictments  for 


perjury.  This  criticism  upon  the  indict- 
ment is,  as  a  matter  of  nicety,  well  taken ; 
but  we  believe  it  to  be  overnice.  In  such 
ambiguity  as  exists,  we  fail  to  find  any 
failure  to  state  facts  constituting  a  crime 
or  any  tendency  to  mislead  the  respondent 
or  any  danger  that  he  will  be  exposed  to 
a  second  prosecution  on  account  of  any  of 
the  subject-matter  —  and  these  are  the 
tests  which  will  in  most  cases  determine 
the  sufficiency  of  the  description  of  the 
offense  as  found  in  an  indictment." 

Bankruptcy. —  In  U.  S.  v.  Ccyle,  (N. 
D.  N.  Y.  1916)  229  Fed.  256,  the  indict- 
ment charged  that  Patrick  H.  Ooyle,  of 
Oneida,  N.  Y.,  on  the  16th  day  of  Decem- 
ber, 1»15,  at  the  city  of  Oneida,  in  the 
northern  district  of  New  York,  took  an 
oath  before  Greor^  D.  Russell,  special 
master  duly  appomted  by  the  court  in 
bankruptcy,  and  then  and  there  acting  as 
such,  that  he  would  testify  truly  in"  the 
matter  of  Patrick  H.  Coyle,  alleged  bank- 
rupt. The  pendency  of  the  proceeding 
was  alleged,  and  the  fact  that  the  said 
Russell  had  authority  to  administer  the 
oath.  The  indictment  then  charged  that 
while  being  so  examined  and  giving  evi- 
dence before  the  said  special  master  in 
the  said  proceeding,  and  in  violation  of 
section  125  of  the  Criminal  Code  of  the 
United  States  of  Americ«^  said  Coyle  — 
"did  willfully  and  contrary  to  said  oath 
testify  and  state  to  the  following  ques- 
tion, to  wit,  '  Have  you  since  October  24, 
1915,  by  cash,  check,  or  otherwise  trans- 
ferred, paid  or  set  over  or  in  any  manner 
placed  in  the  possession  of  your  wife  Mra. 
Coyle,  or  your  son,  Frederick  Coyle,  any 
money  whatsoever,  except  the  $150  and 
the  $7«5? '  the  answer, '  'So  sir,'  which  said 
answer,  testimony  and  statement  of  the 
said  defendant  Patrick  H.  Coyle  was 
and  is  a  material  one  for  the  purpose  of 
ascertaining  the  assets  of  the  said  Patrick 
H.  Coyle  and  the  disposition  of  the  same, 
and  which  said  answer,  testimony,  and 
statement  was  false  and  untrue,  in  that 
he,  the  said  defendant,  Patrick  H.  Coyle, 
theretofore  and  on  the  15th  day  of  Novem- 
ber, 1915,  paid  to  his  son  Frederick  J. 
Coyle  the  sum  of  $450,  as  he,  the  said  de- 
fendant Patrick  H.  Coyle,  then  and  there 
well  knew,"  etc.  It  was  held  that  this 
indictment  was  sufficient  on  demurrer. 
The  court  said:  "The  question  put  to 
the  bankrupt  was  clearly  pertinent.  It 
related  directly  to  the  disposition  by  the 
bankrupt  of  certain  of  his  property  and 
to  the  question  whether  or  not  certain  of 
his  property  -was  in  the  possession  of  him- 
self or  others.  The  indictment  charged 
that  the  question  was  a  material  one  for 
the  purpose  of  ascertaining  the  assets  of 
Coyle  and  the  disposition  of  the  same. 
The  answer  was  that  he  had  not,  by  pay- 
ment of  cash,  check,  or  otherwise  trans- 
ferred, paid,  or  set  over,  or  in  any  man- 
ner placed  in  the  possession  of  his  wife  or 
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of  hi&  son,  any  money  whatsoever,  except- 
ing certaiji  moneys  mentioned.  The  in- 
(liftment  charges  that  on  the  16th  day  of 
November,  1915,  the  defendant,  Patrick 
H.  Coyle,  had  paid  to  his  son,  Frederick 
J.  Coyle,  the  sum  of  $450,  as  he,  the  said 
defendant,  Patrick  H.  Coyle,  then  and 
there  well  knew.  And  the  indictment 
charges  that  this  false  testimony  was 
given  willfully  and  contrary  to  the  oath 
taken.  It  must  be  held,  I  think,  that  the 
disposition  made  by  the  bankrupt  of  his 
property -is  a  pertinent  inquiry,  when  ex- 
amined either  before  or  after  adjudica- 
tion, and  if,  when  examined  on  this  sub- 
ject, the  bankrupt  willfully  and  know- 
ingly and  contrary  to  his  oath  testifies 
falsely  regarding  such  disposition,  it 
must  be  that  a  charge  of  perjury  will  lie. 
When  the  bankruptcy  proceeding  is  pend- 
ing, whether  it  be  voluntary  or  involun- 
tary; the  bankrupt  himself  is  a  party  as 
are  the  creditors  to  a  proceeding  pending 
in  court,  and  it  is  not  essential  that  some 
issue  shall  have  been  framed  by  allega- 
tions made  by  the  one  party  and  denied 
by  the  other.  The  petitioning  creditors, 
if  the  proceeding  be  involuntary,  the  gen- 
eral creditors,  if  the  proceeding  be  vol- 
untary and  the  receiver  have  the  right  to 
examine  as  to  the  property  and  assets 
of  the  bankrupt  and  the  whereabouts 
thereof,  and  it  is  not  necessary  that 
there  qhould  be  a  formal  allegation  made 
that  certain  property  exists,  or  is  in  the 
hands  of  the  bankrupt,  of  hajs  been  trans- 
ferred by  him,  and  that  such  allegations 
should  have  been  denied  prior  to  such  ex- 
amination and  in  order  that  a  charge  of 
perjury  will  lie,  if  false  testimony  on  the 
subject  is  given.** 

In  the  early  case  of  IT.  S.  v.  Deming, 
(1845)  4  McLean  3,  25  Fed.  Caa.  No. 
14,945,  it  was  held  that  on  a  charge  of 
perjury  by  a  petitioner  in  bankruptcy,  the 
indictment  need  not  set  out,  particularly 
or  substantially,  the  petition. 

IX.  Evidence 

Number  of  witnesBes. —  Formerly  upon 
an  indictment  for  perjury  it  was  neces- 
sary to  have  two  witnesses,  the  testimony 
of  one  witness  being  insufficient  to  war- 
rant a  conviction,  but  in  Haahagen  v.  U. 
S.,  (C.  C  A.  8th  Cir.  1909)  169  Fed.  396, 
94  C.  C.  A.  618,  the  court  said:  "This 
strictness  has  long  since  been  relaxed,  and 
we  find  many  cases  in  the  books  where 
convictions  have  been  sustained  upon  the 
testimony  of  a  single  witness,  corrobo- 
rated by  circimistances  proved  by  inde- 
pendent evidence  sufficient  to  warrant  the 
jury  in  saying  that  they  believe  one 
rather  than  the  other.  In  other  words, 
the  evidence  of  the  witness,  together  with 
the  other  facts  and  circumstances  proved 
on  the  trial,  must  be  something  more  than 
sufficient  to   counterbalance  the   oath   of 


the  defendant  and  the  legal  presumption 
of  his  innocence.'* 

''  In  cases  where  oral  testimony  is 
oflFered  to  prove  tlie  perjury,  corroborative 
evidence  is  required.  In  cases  where 
documentary  evidence  is  offered  to  prove 
the  perjury,  corroborative  evidence  is  not 
required;  but  the  documentary  evidence 
must  be  as  strong  and  convincing  as 
where  oral  testimony  is  relied  upon." 
Sullivan  v,  U.  S.,  (O.  0.  A.  1st.  Cir. 
VdOS)   161  Fed.  2^,  88  C.  C.  A.  289. 

Perjury  must  be  proved  by  two  witr 
nesses  or  by  one  witness  and  corroborat- 
ing circumstances.  People  v.  Wells,  ( 1894 ) 
103  Cal.  ^31,  37  Pac.  629;  U.  S.  P.  Hall, 
(S.  D.  Gku  1890)  44  Fed.  864;  U.  8.  v. 
Coons,  (1866)  1  Bond.l,  26  Fed.  Gas.  No. 
14,860. 

The  rule  requiring  the  testimony  of  at 
least  one  living  witness  corroborated  need 
not  be  followed  when  the  evidence  pro- 
duced consists  of  an  invoice  book  of  the 
consignor  and  original  letters  of  the  de- 
fendant consignee,  the  effect  of  which  evi- 
dence is  to  contradict  strongly  if  not  con- 
clusively the  sworn  affidavit  of  the  de- 
fendant. U.  S.  V.  Wood,  (1840)  14  Pet 
430,  10  U.  S.  (L.  ed.)  627;  U.  .&  P. 
Mayer,  (1866)  Deady  127,  26  Fed.  Cas. 
No.  15,763. 

Circumstantial  evidence. —  It  is  not 
necessary  in  a  case  of  perjury  that  there 
should  be  positive  evidence  that  the  paper 
alleged  to  contain  false  matter  was  sworn 
to  by  the  prisoner,  it  may  be  proved  by 
circumstantial  evidence.  U.  8.  v.  Gar- 
diner, (1853)  2  Hayw.  and  H.  (D.  0.) 
89,  25  Fed.  Cas.  No.  16,1^6a. 

Proof  of  alleged  false  testimony. —  It  is 
only  necessary  to  prove  so  much  of  the 
testimony  of  the  witness  as  relates  to  the 
particular  fact  on  which  the  perjury  is 
assigned.  U.  6.  v.  Erskine,  (1833)  4 
Cranch  C.  C.  299,  25  Fed.  Cas.  No.  16,067. 

In  Brzezinski  r.  U.  8.,  (C.  C.  A.  2d 
Cir.  1912)  198  Fed.  65,  117  C.  C.  A.  178, 
the  court  said:  ''The  first  fact  tot  the 
government  to  prove  was  the  giving  of  the 
testimony  charged  in  ^e  indictment.  It 
called  the  stenographer  who  toc^  the 
notes  of  the  proc^dings  before  the  grand 
jury.  He  testified  that  he  took  down  the 
questions  and  answers  that  were  pat  to 
Brzezinski  on  that  day;  that  he  made  a 
transcription  in  typewriting  from  the 
notes,  made  this  transcription  himself, 
did  not  dictate  it.  The  absence  of  the 
notes  was  accounted  for ;  they  belonsed  to 
the  witness'  employer  and  with  all  his 
other  'notes'  were  destroyed  when  he 
died.  The  witness  identified  the  trans- 
cript he  had  made;  defendaafs  counsel 
for  some  mysterious  reason  objected  to 
his  testifying  that  he  'transcribed  cor- 
rectly,' but  he  did  testify  that  he  made  it 
from  the  notes,  and  that  the  notes  con- 
tained all  the  questions  and  answers. 
An  assistant  United  Statee  attorney  who 
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was  present  in  the  grand  jury  room  also 
testified  to  the  substance  of  what  Brzez- 
inski  said  on  that  occasion.  It  is  con- 
tended that  the  court  erred  in  admitting 
this  testimony  on  the  ground  that  it  was 
'not  the  best  evidence.'  This  is  a  frivol- 
ous objection.  Any  one  who  has  heard  an 
oral  statement  made  and  remembers  it 
may  testify  to  what  was  said.  Tl\e  ob- 
jection now  advanced  that  it  was  error  to 
admit  the  transcript  of  the  notes  be- 
cause it  had  not  been  shown  to  be  accur- 
ate is  also  without  merit,  since  defendant 
himself  objected  to  proof  that  it  was 
accurate." 

Materiality  of  matter  testified  to.— The 
niaterialiity  of  the  matter  testified  to  by 
the  defendant  upon  the  issues  in  the  case 
must  be  established  by  evidence  and  can- 
not be  left  to  presumption  or  inference. 
Rich  V.  U.  S.,  (1893)  1  Okla.  354,  33  Pac. 
804. 

Copy  of  records  in  cause  in  wliich  per- 
jury was  committed. —  In   U.   S.   v,   Er- 

skine,  (1833)  4  Cranch  C.  C.  299,  25  Fed. 
Cas.  No.  15,057,  a  case  arising  in  the 
Circuit  Court,  District  of  Columbia,  it 
was  held  that  upon  an  indictment  for 
perjury  in  that  court  it  was  not  necessary 
to  produce  a  copy  of  the.  record  of  that 
court  in  the  cause  in  which  the  perjury 
was  committed  as  the  court  was  pre- 
bumed  to  know  its  own  record. 

A  ship's  manifest  was  held  insufficient 
evidence  to  warrant  a  jury  in  finding  the 
defendant  guilty  of  perjury,  it  being 
charged  that  he  falsely  testified  in  a 
naturalization  proceeding  that  he  had 
known  the  applicant  for  over  five  years 
next  preceding  the  hearing,  during  which 
time  the  applicant  had  lived  at  Boston, 
where  the  manifest  showed  that  the  appli- 
cant came  to  America  as  an  alien  less  than 
five  years  before  the  proceedings  were  be- 
gun. Sullivan  v.  U.  S.,  (C.  C.  A.  Ist  Cir. 
1908)  161  Fed.  253,  88  C.  C.  A.  289. 

Proof  as  to  perjury  by  another. —  In  the 
trial  of  an  indictment  against  one  for  per- 
jury evidence  that  an  indictment  for  per- 
jury had  been  found  against  another  for 
acts  connected  with  the  case  being  tried, 
and  that  the  defendant  under  the  other 
indictment  was  evading  criminal  process, 
was  held  not  competent,  as  being  irrele- 
vant and  tending  to  prejudice  unduly  the 
case  against  the  defendant  at  bar.  U.*  S.  v. 
Buete,  (1861)  2  Hayw.  k  H.  (D.  C.)  49, 
24  Fed.  Cas.  No.  14,680a. 


X.    iNSTOUcnoirs 

An  instruction  of  the  court  that  the 
jury  might  give  to  the  verdict  in  the  case 
in  which  the  alleged  perjury  was  said  to 
have  been  committed  such  consideration 
as  they  thought  it  entitled  to,  was  erro- 
neous. U.  S.  r.  Burkhardt,  (C.  C.  Ore. 
1887)   31  Fed.  141. 

Upon  an  indictment  against  a  revenue 


officer  for  falsely  making  oath  in  a  crimi- 
nal complaint  that  he  saw  an  act  of  brib- 
ery committed,  it  is  not  error  for  the 
judge  to  instruct  the  jury  that  they 
might  consider  the  circumstance  that  sev- 
eral months  elapsed  before  he  made  the 
complaint.  U.  S.  v,  McHenry,  (1869) 
6  Blatchf.  503,  26  Fed.  Cas.  No.  15,681. 

XI.  QtTESTIONB    OF     FaOT    AND    LaW 

The  falsity  of  the  oath  and  the  corrupt 
intent  are  questions  of  fact  and  solely  for 
the  jury.  U.  S.  v.  Smith,  (1870)  1 
Sawy.  277,  27  Fed.  Cas.  No.  16,341. 

But  the  materiality  is  a  question  of 
law  for  the  court  to  pass  upon.  U.  S.  v. 
Singleton,  (8.  D.  Ala.  1892)  54  Fed. 
488;  U.  S.  V.  Shinn,  (C.  C.  Ore.  1882) 
14  Fed.  447;  Stanley  t?.  U.  S.,  (1893)  1 
Okla.  336,  33  Pac.  1025.  Unless  the  facts 
are  disputed.  U.  8.  v.  Shinn,  (C.  C.  Ore. 
1882)    14  Fed.  447. 

XII.  Former  Aoquittal 

A  person  acquitted  of  a  crime  cannot  be 
again  tried  for  it  under  the  guise  of  a 
charge  of  perjury.  Chitwood  i\  U.  S.,  (C. 
C.  A.  8th  Cir.  1910)  178  Fed.  442,  101  C. 
C.  A.  d42,  wherein  the  court  said:  "We 
do  not  mean  that  an  acquittal  necessarily 
prevents  a  subsequent  conviction  for  per- 
jury committed  by  the  accused  at  the 
trial.  But  if  the  particular  testimony 
alleged  to  be  false  is  as  general  and  broad 
as  the  charge  of  the  crime  —  in  other 
words,  a  denial  of  guilt  —  a  trial  for  per- 
jury is  virtually  a  second  trial  of  the 
prior  case.  This  is  illustrated  in  Cooper 
f.  Com.,  [1899]  [106  Ky.  909,  51  S.  W. 
789,  59  S.  W.  524,  90  A.  S.  R.  275,  45  L. 
R.  A.  216]  ...  In  a  trial  of  a  man 
and  woman  for  adultery,  the  man  swore 
he  never  had  carnal  sexual  intercourse 
with  her.  They  were  acquitted.  He  was 
then  indicted  for  perjury  in  so  testifying; 
but  it  was  held  ^e  charge  could  not  be 
sustained.  If,  however,  the  false  swear- 
in.<^«  like  the  case  at  bar,  is  as  to  a 
subordinate  evidential  matter,  and  not  a 
mere  general  denial  of  the  entire  charge, 
an  indictment  for  perjury  may  be  upheld, 
notwithstanding  the  prior  acquittal.  But 
the  evidence  should  be  confined  to  the 
narrower  issue,  and  not  be  given  such  a 
range  as  to  amount  to  a  retrial  of  the 
first  case."  But  in  Allen  v.  U.  S.,  (C.  O. 
A.  4th  Cir.  1912)  104  Fed.  664,  114  C.  C. 
A.  357,  39  L.  R.  A.  (N.  S.)  385,  where- 
in it  was  held  that  a  person  acquitted 
of  counterfeiting  could  be  convicted  of 
perjury  for  false  testimony  given  at  the 
trial  of  the  counterfeiting  charge,  the 
court  said :  "  The  defendant  says  that  he 
has  been  twice  put  in  jeopardy  for  the 
same  offense.  With  this  contention  we 
cannot  agree.  Passing  or  trying  to  pass 
in  February  counterfeit  coins  upon  va- 
rious residents  of  Winston-Salem  is  not 
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the  same  offense  as  for  swearing  one*8  self 
in  June  in  the  United  States  District 
Court  at  Greensboro.  State  r.  Vande- 
mark,  [1904]  77  Oonn.  201,  58  Atl.  716, 

?io^?oi^S^-  ^^^'  ^^^^"^  '•  Williams^ 
[1899]  60  Kan.  [837,  8,38],  58  Pac.  476; 

Hutcherson  t;.  State,  [1894]  33  Tex.  Crim. 

67,  24  S.  W.  908;  State  v.  Bevil,  [1909] 

79  Kan.  624,  100  Pac.  476,  131  A.  S.  R. 

r^^c}J  ^^^'   ^^^'   753;     State  f.   Gary, 
[1902]  159  Ind.  5(M,  65  N.  E.  527;    Peo- 
ple V.  Albers,  [1904]  137  Mich.  [678],  670, 
100  N.  W.  908;    State  v.  Cay  wood,  [1896] 
96   la.    [367],   372,   05   N.    W.    385.      In 
every  one  of  these  cases,  the   defendant 
was   held   properly   convicted   of   perjury 
while  testifying  in  liis  own  behalf  when 
under  prosecution  for  an  offense  of  which 
he  was  acquitted.     It   is   true   that   the 
right   to  convict   for  perjury   committed 
under  such  circumstances  has  bem  denied. 
U.   S.  V.  Butler,   [E.  D.  Mich.   1889]   38 
Fed.  498;  Cooper  v.  Cora.,  [1899]  106  Ky. 
909,  51  S.  W.  789,  59  S.  VV.  524,  46  L.  R. 
A.  216,  90  A.  S.  R,  275;    Petit  r.  Com., 
[1909]    (Ky.)   57  S.  W.  14.     But  in  none 
of  those  cases  was  it  held  that  the  prose- 
cution for  perjury  put  the  defendant   a 
second  time  in  jeopardy  for  the  same  of- 
fense.     Indeed,    Judge,    afterwards    Mr. 
Justice,     Brown,     who     decided     United 
States  f.  Butler,  supra,  pointed  out  that 
it  was   impossible  to  hold  that  the  de- 
fendant  was    being   tried   twice   for   the 
same  crime.       If  that  were  true,  a  de- 
fe\idant  testifying  in  his  own  behalf  in  a 
criminal  trial  could  safely  swear  to  any- 
thing   he   pleased.      He   could   never    be 
punished  for  perjury  so  committed.  Autre 
fois  convict   is   as   conclusive   a  plea  as 
autre  fois  acquit.    But  the  learned  judge 
was   of   the   opinion   that,   wherever   the 
nature  of  the  perjury  alleged  was  such   . 
that  the  real  issue  of  fact  to  be  passed 
upon  by  the  jury  sworn  in  the  perjury 
case  was  necessarily  the  same  which  had 
been  already  decided  by  the  jury  in  the 
first  case  adversely  to  the  contention  upon 
which  the  government  must  stand  in  the 
perjury  prosecution,  the  matter  was  res 
adjudicata.    In  spite  of  the  great  weight 
which  the  sound  learning  and  broad  wis- 
dom of  Mr.  Justice  Brown  give  to  any  of 
his  judicial  deliverances,  his  reasoning  in 
this  case  has  failed  to  secure  general  ac- 
ceptance.   The  highest  courts  of  Connecti- 
cut, Indiana,  Michigan,  Iowa,  and  Kansas 
have  expressly  declined  to  follow  it.     It 
has  been   adopted  by  the  Court  of  Ap- 
peals of  Kentucky.     The  reasons  why  a 
verdict  of  acquittal   in   a  criminal   case 
should  not  necessarily  bar  a  subsequent 
prosecution  of  the  defendant  for  perjury 
committed  by  him  when  testifying  as  a 
witness   in   his   own   behalf   are   forcibly 
stated  by  the  Supreme  Court  of  Michigan 
in  People  t*.  Albers,  supra.    As  there  ar- 
gued, public  policy  may  require  the  recog- 
nition of  the  right  son'ietimes  to  institute 
such  pronecutiun.    If  so  mucli  granted,  it 


may  be  neither  easy  nor  safe  to  lay  down 
a  fixed  and  unvarying  rule  of  law  de- 
fining the  circumstances  under  which  such 
prosecutions  may  or  may  not  be  under- 
taken. For  the  purpose  of  this  case,  it  is 
enough  to  say  that  it  is  very  hard  to 
imagine  any  state  of  things  which  would 
justify  an  indictment  for  perjury  of  an 
acquitted  defendant  against  whom  the 
government  offers  no  other  substantial 
evidence  than  that  which  has  been  before 
the  jury  which  had  found  him  not  guil^. 
The  government  and  its  prosecuting  offi- 
cers should  not  discredit  the  verdicts  and 
judgments  of  its  own  courts  by  seeking 
to  induce  one  jury  to  find  that  another 
gave  a  wrong  verdict  upon  what  is  in  all 
material  respects  the  same  testimony.** 

Where  one,  on  the  trial  before  a  Die- 
trict  Court  of  an  indictment  for  perjury, 
is  acquitted  by  reason  of  a  ruling  of  the 
judge,  a  plea  of  former  acquittal  should 
be  sustained  on  a  subsequent  indictment 
in  the  Circuit  Court  for  the  same  offense. 
U.  S.  t?.  Nickerson,  (1856)  17  How.  204, 
16  U.  S.  (L.  ed.)  219. 

XIII.   SfiNlSNCB 

The  statute  formerly  required  that  one 
convicted  should  -be  sentenced  to  imprison- 
ment "  at  hard  labor."  A  defendant  sen- 
tenced to  imprisonment  without  hard 
labor  might  be  discharged  on  habeas  cor- 
pus, but  without  prejudice  to  the  right  of 
the  United  States  to  take  any  lawful 
measures  to  have  the  petitioner  sentenced 
in  accordance  with  law  upon  the  verdict 
of  guilty  against  him,  or  to  correct  the 
judgment  if  the  clerk  was  by  misprision 
of  the  clerk  erroneously  entered.  In  re 
Christian,  (W.  D.  Ark.  1897)  82  Fed. 
199.  But  eee  In  re  Johnson,  (C.  C.  Mass. 
1891)  4(J  Fed.  477,  in  which  the  court, 
peremtorily  discharging  the  petitioner, 
said  that  an  erroneous  sentence,  after  it 
had  been  partly  executed  could  not  be  re- 
vised by  the  court  and  a  new  sentence 
imposed,  citing  Ex  p,  Lange,  (1874)  18 
Wall.  163,  21  U.  S.  (L.  ed.)  872. 

It  is  now  provided  by  statute  (see  aec 
339,  infra,  this  title)  that  the  omission  of 
the  words  '*hard  labor"  from  a  statute 
does  not  deprive  the  court  of  power  to 
impose  such  a  punishment. 


XIV.  DiSQUAijnracATioN  as  Wttness 

In  general. — >The  provision  formerly  in 
force  that  every  person  convicted  of  per- 
jury should  thereafter  be  incapable  of 
giving  testimony  in  any  court  of  the 
United  States  until  sudi  time  as  the 
judgment  against  him  was  reversed  ex- 
cluded a  witness  convicted  of  perjury 
under  the  laws  of  the  United  States  from 
giving  evidence  in  any  United  States 
court,  whatever  the  law  of  the  state  where 
the  trial  had  on  the  subject  might  be. 
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Wiae  r.  Williams,  (S.  D.  N.  Y.  1908)  1«2 
Fed.  161. 

The  disqualification  clause  applied  only 
to  United  States  courts  and  not  to  testi- 
mony in  state  courts.  Samuels  t\  Com., 
(1909)  110  Va.  901,  66  S.  E.  222,  19  Ann. 
Cas.  380. 

Necessity  for  convictioii. —  Under  this 


section  the  incapacity  to  testify  attached 
only  to  a*  person  who  has  been  convicted 
under  the  section.  CLeary  t?.  U.  S.,  (C 
C.  A.  Iflt  Oir.  1907)  168  Fed.  796,  86  C. 
C.  A.  56. 

A  pardon  restored  the  right  to  be  a 
witness.  Logan  i?.  U.  S.,  (1882)  144  U.  S. 
263,  12  S.  Ct.  617,  38  U.  S.  (L.  ed.)  429. 


Sec.  126.  [Subornation  of  perjury.]  Whoever  shall  procure  another  to 
commit  any  perjury  is  guilty  of  subornation  of  perjury,  and  punishable 
as  in  the  preceding  section  prescribed.     [35  Stat,  L,  1111, \ 

This  section  was  drawn  from  R.  S.  sec.  6393  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
116;  Act  of  March  3,  1825,  ch.  65,  4  S<tat.  L.  118),  which  w«s  repealed  by  section  341, 
^/ra,  this  title. 

The  only  change  made  was  the . substitution  of  the  initial  words  ''Whoever  shall 
procure "  for  the  words  "  Every  person  who  procures." 

The  requisite  of  an  indictment  for  subornation  of  perjury  was  prescribed  by  R,  8. 
sec.  5397,  given  under  PEauuBY. 


I.  Elements  of  offense,  681. 

II.  Proceedings  covered  by  section,  681. 

III.  Oath  required  by  law,  682. 

IV.  Subscription  to  false  oath,  6^. 
V.  Indictment,  682. 

VI.  Evidence,  682. 

VII.  Instructions,  683. 

VIII.  Conspiracy  to  suborn,  688. 


I.  Elkmxnts  (h*  Offense 

In  general — ^The  essential  elements  of 
crime  are:  "(1)  That  the  testimony  of 
the  suborned  witness  must  be  false  and 
known  to  be  false  by  him,  and  the  truth 
of  the  matter  so  falselv  testified  to  must 
be  set  forth;  (2)  the  suborner  must 
know  or  believe  that  the  testimony  of  the 
witness  about  to  be  ^iven  will  be  false, 
and  he  must  know  or  intend  that  the  wit- 
ness is  to  give  the  testimony  corruptly  or 
with  the  knowledge  or  bebef  of  its  fal- 
sity." Boren  v.  U.  S.,  (C.  C.  A.  Otli  Cir. 
1906)  144  Fed.  801,  75  C.  C.  A.  531. 

The  following  are  indispensable  ingre- 
dients: 1.  The  testimony  of  the  witness 
suborned  must  be  false.*  2.  It  must  be 
given  wilfully  and  corruptly  by  t}ie  wit- 
ness, knowing  it  to  be  )alse.  3.  The 
suborner  must  know  or  believe  that  the 
testimony  of  the  witness  given,  or  about 
to  be  given,  will  be  false.  4.  He  must 
know  or  believe  that  the  witness  will  wil- 
fully and  corruptly  testify  to  facts  which 
he  knows  to  be  false.  U.  S.  v.  Dennee, 
(1877)  3  Woods  39,  25  Fed.  Cas.  No.  14,- 
947. 


II.   P)BOGBZDINQS    COVERED   BY    SECTION 

SiitN>niation  of  perjury  in  bankruptcy 
proceedings  was  covered  by  this  section. 
Epstein  t?.  U.  S.,  (C.  C.  A.  7th  Cir.  1912) 
196  Fed.  354,  116  C.  C.  A.  174,  wherein 
the  court  said :  "  In  the  Bankruptcy  Act 
no  denunciation  or  punishment  is  foimd 


for  one  who  suborns  another  to  make 
'  knowingly  and  fraudulently  a  false  oath 
or  account  in,  or  in  relation  to,  any  pro- 
ceeding in  bankruptcy.*  Therefore,  the  ar- 
gument rims,  Congress  in  enacting  section 
29  of  the  Bankruptcy  Act  took  out  from 
the  definition  of  perjury  as  given  in  the 
earlier  section  5392  the  making  of  a  false 
oath  in  a  bankruptcy  proceSing;  and 
since  section  5393  covers  only  those  who 
procure  others  to  commit  *  perjury '  as  de- 
nned in  section  5392,  and  since  suborna- 
tion or  false  swearing  in  bankruptcy  pro- 
ceedings is  nowhere  specifically  con- 
demned. Congress  intended  that  such 
subornation  might  be  indulged  in  with 
impunity.  In  our  judgment  false  swear- 
ing in  bankruptcy  proceedings  is  perjury, 
nothing  more  or  less.  Section  5392  (sec- 
tion 126  of  the  Penal  Code)  clearly  cov- 
ers that  and  every  other  way  of  commit- 
ting the  criine.  Section  29  of  the  Bank- 
ruptcy Act  simply  singles  out  that  one 
form  for  a  milder  punishment.  ^  Two 
sections  cover  the  offense,  one  generically, 
the  other  specifically.  So  the  specific  sec- 
tion has  the  effect  only  in  restricting  pun- 
ishment. Combined,  the  effect  is  exaxitly 
as  if  there  were  only  one  section  de- 
nouncing and  punishing  periury,  as  fol- 
lows: "Whoever,  having  taJcen  an  oath 
.  .  .  shall  willfully  and  contrary  to 
such  oath  state  or  subscribe  any  material 
matter  which  he  does  not  believe  to  be 
true,  is  guilty  of  perjury,  and  shall  be 
fined  not  more  than  twenty  thousand  dol- 
lars and  imprisoned  not  more  than 
five  years:  Provided,  that  if  the  per- 
jury be  committed  in  a  bankruptcy 
proceeding  the  guilty  person  shall  be 
punished  by  being  imprisoned  not  more 
than  two  years."  And  upon  this  which 
is  the  legal  effect  of  the  two  sections, 
there  would  l>e  no  room  for  claiming  that 
section  W93  (section  126  of  the  Penal 
Code)  does  not  embrace  subornation  of 
every  sort  of  perjury." 
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Sufficiency  of  indictment. —  See  Hen- 
dricks V.  U.  S.,  (1912)  223  U.  8.  178,  32 
8.  Ct.  313,  66  U.  S.   (L.  ed.)   394. 

Entries  to  public  lands. —  Procuring  an 
entryman  on  public  lands  to  make  false 
affidavits  constitutes  subornation  of  per- 
jury. Nickell  V,  U.  S.,  (C.  C.  A.  9th  Cir. 
1909)   167  Fed.  741,  93  C.  C.  A.  229. 


III.  Oath  Required  bt  Law 

607,  37  S.  Ct.  458,  it  appeared  that  one 
Morehead  was  indicted  under  section  37  of 
the  Penal  Laws  (see  supra,  p.  534),  for 
conspiring  with  others  to  commit  the 
offense  of  subornation  of  perjury  in  con- 
nection with  soldiers'  declaratory  state- 
ments, to  be  filed  by  defendant  as  agent, 
covering  public  lands  under  the  Home- 
stead Law.  The  perjury  set  forth  in  the 
indictment  consisted  in  false  swearing  be- 
fore notaries  public  and  clerks  of  state 
courts  to  declaratory  statements.  It  was 
contended  by  the  defendant  that  the  per- 
jury was  not  committed  because  the  oaths 
were  not  taken  before  persons  authorized 
to  take  oaths  in  such  a  proceeding,  but  the 
court  held  to  the  contrary. 

In  U.  S.  V.  Morehead,  (1917)  243  U.  S. 
607,  37  S.  Ct.  458,  it  appeared  that  one 
Morehead  was  indicted  under  section  37 
of  the  Penal  Laws  (see  supra,  p.  634), 
for  conspiring  with  others  to  commit  the 
offense  of  subornation  of  perjury  in  con- 
nection with  soldiers'  declaratory  state- 
ments, to  be  filed  by  defendant  as  agent, 
covering  public  land€  under  the  Hcune- 
stead  Law.  The  perjury  set  forth  in  the 
indictment  consisted  in  false  swearing  be- 
fore notaries  public  and  clerks  of  state 
oourts  to  declaratory  statemente.  It  was 
tontended  by  the  defendant  that  the  per- 
jury was  not  committed  because  the  oaths 
were  not  taken  before  persons  authorized 
to  take  oaths  in  such  a  proceeding,  but 
the  court  held  to  the  contrary. 

rv.  Subscription  to  False  Oath 

To  support  an  indictment  for  sub- 
ornation of  perjury  based  on  the  alleged 
procurement  of  the  making  of  a  false 
affidavit  or  oath  before  the  receiver  or 
register  of  a  land  office  in  support  of  an 
application  to  enter  land  under  the  Home- 
stead Law,  it  is  not  essential  that  the 
affidavit  should  have  been  subscribed  as 
well  as  sworn  to  before  such  officer.  Kurn- 
berger  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1907) 
156  Fed.  721,  84  C.  C.  A.  377. 

V.    IWDICTMBNT 

An  indictment  for  procuring  another 
to  commit  perjury  at  a  preliminary  ex- 
amination before  a  United  States  com- 
missioner is  not  fatally  defective  in  that 

««X__i_lll  ]  it    1 J»         ]  I 
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trial"   and   "issue"  were  used   in   re- 


ferring te  the  hearing.  Cohen  r.  U.  S.» 
(C.  C.  A.  9th  Cir.  1914)  214  Fed.  23,  190 
C.  C.  A.  417. 

Where  an  indictment  charged  that  the 
defendant  induced  C.  to  make  application 
for  the  purchase  of  timber  lands,  and  in 
the  furuierance  of  such  application  to 
make  a  false  oath  at  the  time  of  final 
entry  with  reference  te  the  good  faith 
of  the  application,  which  the  register  of 
the  land  office  was  authorized  to  ad- 
minister by  R.  S.  sec.  2^6  (see  the  title 
Public  Lands),  and  by  the  regulations 
of  the  land  department,  it  sufficiently 
charged  the  offense  of  subornation  of 
perjury.  U.  S.  v.  Brace,  (N.  D.  Cal.  1907) 
149  Fed.  869. 

For  a  sufficient  indictment  see  Boren  r. 
U.  S.,  (C.  C.  A.  9th  Cir.  1906)  144  Fed. 
801,  75  C.  C.  A  631. 


VI.  Evii«NcaE 

Uncorroborated  testimony. — **  It  is  urged 
that  there  is  not  sufficient  evidence  to 
sustain  the  verdict,  for  the  reason  that 
the  proof  of  each  count  consiste  of  the 
testimony  of  a  single  witness.  It  is  true 
that  under  indictmente  for  perjury  the 
genersily  accepted  rule  is  that  the  accused 
cannot  be  convicted  on  the  uncorroborated 
testimony  of  a  single  witness.  The  reason 
assigned  is  that  the  same  effect  is  to 
be  given  to  the  testimony  of  the  party 
accused  as  to  that  of  the  accusing  wit- 
ness, and  the  proof  would  be  merely  the 
oath  of  one  person  against  that  of 
another.  The  reason  of  the  rule  in  the 
form  in  which  it  is  expressed  does  not 
apply  to  a  case  of  sulK>rnation  of  per- 
jury such  as  the  present  case  for  the 
reason  that  here  the  testimony  does  not 
consist  of  the  witness  for  the  government 
involves,  it  is  true,  the  impeachment  of 
his  own  former  sworn  statement,  but  it 
is  direct  evidence  against  the  accused  as 
to  his  instigation  of  the  perjury.  We 
find  that  in  People  v.  Evans,  (1860)  40 
N.  Y.  1,  It  was  held  that  subornation 
of  perjury  may  not  be  proven  by  the  un- 
corroborated testimony  of  the  person 
suborned.  The  contrary  was  held  by 
Judge  Deady  in  U.  S.  f.  Thompson,  (C.  C. 
Ore.  1887)  31  Fed.  331.  In  State  r. 
Renswick,  (1901)  86  Minn.  19,  88  N.  W. 
22,  it  was  held  that,  where  it  is  sought 
to  establish  by  his  own  testimony  the 
perjury  of  the  person  suborned,  his  testi- 
mony must  be  corroborated,  but  that  the 
fact  that  the  accused  suborned  or  in- 
duced him  to  commit  the  crime  may  be 
established  by  the  uncorroborated  testi- 
mony of  the  witness  if  it  .satisfies  the 
jury  bevond  a  reasonable  doubt.  If  cor- 
roboration of  the  testimony  of  the  wit- 
nesses in  this  case  as  to  their  perjury 
in  making  their  oaths  was  necessary,  we 
find  corroboration  in  the  evidence  which 
is  in  the  record."    Boren  c.  U.  S.,  (C.  C. 
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A.  m.  Cir.  1906)  144  Fed.  801^,  76  0.  C. 
A.  531. 

The  person  solicited  to  sive  the  faLse 
testimony  is  not  technicaUj  an  accom- 
plice in  the  crime  charged  against  the  de- 
fendant for  subornation,  so  that  a  con- 
viction may  be  had  for  subornation  on 
his  uncorroborated  testimony.  U.  S.  v. 
Thompson,  (C.  C.  Ore.  1887)  31  Fed.-  331. 

Motive  and  intent. — ^A  wide  latitude  in 
the  evidence  is  permitted  to  show  corrupt 
motiTe  and  intent,  particularly  when 
they  constitute  such  an  important  ele- 
ment of  an  offense  like  subornation  of 
iwrjury.  Hallock  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1911)  186  Fed.  417,  107  C.  C.  A. 
487. 

Knowledge  of  falsity  of  statement. —  It 
must  be  alleged  and  proved  that  the  de- 
fendant knew  that  the  witness  had  knowl- 
edge of  the  falsity  of  his  testimony.  U. 
8.  V.  Evans,  (D.  C.  Cal.  1884)  19  Fed. 
912;  People  t\  Ross,  (1894)  103  Cal.  426, 
a7  Pac.  379;  U.  S.  v.  Wilcox,  (18&9)  4 
Blatchf.  393,  28  Fed.  Gas.  No.  16,693. 

SvfSciency. —  There  is  ample  proof  of 
guilt  where  the  evidence  shows  that  the 
defendant  procured  parties  to  swear  to 
affidavits  at  the  land  office  to  enter 
government  land  in  the  names  of  persons 
not  present,  the  defendant  not  beins  i>er- 
sonally  present,  but  the  affidavits  oeing 
made  by  his  procurement,  with  knowl- 
edge of  their  falsity,  and  with  knowledge 
that  the  parties  making  them  knew  they 
were  fake.  Babcock  v,  U.  S.,  (C.  C.  Colo. 
1888)   34  Fed.  873. 


VII.  Instbuotions 

In  Hallock  v,  U.  S.,  (C.  C.  A.  8th  ar. 
1911)  185  Fed.  417,  107  C.  C.  A.  487,  the 
court  said:  "It  is  also  urged  that  the 
court  erred  in  refusing  requests  to  in- 
struct upon  certain  elements  essential  to 
sobomation  of  perjury.  They  were  stated 
to  be  aa  follows:  (1)  A  witness  must 
have  testified  falsely,  knowing,  or  believ- 
ing the  testimony  to  be  false;  (2)  the 
accused  must  have  known  or  believed  that 
the  testimony  would  be  false;  (3)  the 
accused  must  have  known  or  believed  the 
witness  would  give  the  false  testimony 
with  like  knowledge  or  belief;  (4)  the 
accused  must  have  induced  or  procured 
the  witness  to  do  so.  The  charge  of  the 
court  upon  this  matter  which  we  think 
entirely  sufficient  is  shown  by  these  ex- 
cerpts: '  In  the  next  place,  the  testimony 
giwn  in  the  final  proof  proceedings  must 
have  been  false,  and  willfully  false,  and 
the  person  testifying  must  have  willfully 
and  contrary  to  her  oath  stated  or  testi- 
fied to  the  material  matter  which  she  did 
not  believe  to  be  true.  It  is  not  suffi- 
cient that  the  testimony  may  have  been 
false  in  the  sense  that  it  was  incorrect,  or 
that  it  was  not  the  fact,  or  was  given 


through  surprise  or  confusion  or  inad- 
vertence, or  a  bona  fide  mistake  as  to  the 
facts;  and,  to  be  willful,  it  must  have 
been  intentional,  and  the  person  giving 
the  testimony  must  not  have  believed  that 
her  statement  made  as  being  true  was 
true  and  die  must  have  meant  to  make 
the  false  statement  and  to  have  it  pro- 
duce the  effect  of  testimony  as  though  it 
was  true.  If  the  testimony  or  some 
statement  of  fact  therein  was  false,  then 
was  it  willfully  false  and  not  believed  by 
the  person  testifying  thereto  to  be  true? 
If  the  testimony  was  false,  but  yet  was 
not  willfully  given,  or  was  given  imder 
the  belief  that  it  was  true,  there  was  no 
perjury.  If  you  find  that  perjury  was 
committed  as  charged  in  the  indictment, 
then  it  will  be  your  duty  to  proceed  to  in- 
quire whether  the  defendant  procured  the 
person  charged  to  have  been  suborned  to 
commit  that  offense,  and  is  consequently 
guilty  of  subornation  of  perjury.  In 
order  to  make  out  this  offense  against  this 
defendant,  it  is  incumbent  upon  the 
government  to  satisfy  you  beyond  a  rea- 
sonable doubt  that  the  perjury  was  in 
fact  committed  by  the  person  suborned; 
that  the  testimony  of  the  person  suborned 
was  willfully  false  and  willfully  given 
contrary  to  her  oath  and  not  by  her  be- 
lieved to  be  true,-  and  the  defendant  knew 
or  believed  that  the  testimony  given 
.  would  be  false;  that  the  defendant  knew 
that  the  person  suborned  would  willfully 
testify  falsely  contrary  to  her  oath,  and 
not  believing  the  testimony  to  be  true; 
and  that  the  defendant  induced  or  pro- 
cured the  person  suborned  to  give  such 
false  testimony.'** 

Instructions  given  on  the  trial  of  a  de- 
fendant charged  with  subornation  of  per- 
jury in  procuring  homestead  entrymen  to 
make  false  oaths  were  held  erroneous  and 
misleading  in  that  they  authorized  the 
jury  to  convict  in  case  thejr  found  that 
any  statement  made  by  affiants  in  their 
affidavits  was  false  and  was  intentionally 
sworn  to,  when  there  was  evidence  tend- 
ing to  show  that  some  of  the  recitals  in 
the  affidavits  respecting  the  intention  to 
reside  on  and  improve  Uie  land  as  affiants 
understood  the  law  were  not  applicable  to 
their  entries;  and  that  their  act  in  swear- 
ing to  the  same  was  not  therefore  willful 
and  corrupt,  as  required  by  R.  S.  sec. 
2291,  as  amended  by  Act  March  3,  1877, 
ch.  122,  sec.  2,  19  Stat.  L.  404  (see  the 
title  Public  JjUtds),  to  constitute  the 
crime  of  perjury.  Numberger  v.  U.  S., 
(C.  C.  A.  8th  Oir,  1907)  166  Fed.  721,  84 
0.  C.  A.  877. 


VIII.  C0NSPIBA.CY  TO  Sttbobn 

For  a  discussion  of  the  law  concerning 
a  conspiracy  to  suborn  perjury  see  supra, 
this  title,  sec.  37. 
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Seo.  127.  [Stealing  or  altering  proceBs;  procuring  fake  bail,  etc.] 

Whoever  shall  feloniously  steal,  take  away,  alter,  falsify,  or  otherwise 
avoid  any  record,  writ,  process,  or  other  proceeding,  in  any  court  of  the 
United  States,  by  means  whereof  any  judgment  is  reversed,  made  void, 
or  does  not  take  effect;  or  whoever  shall  acknowledge,  or  procure  to  be 
acknowledged,  in  any  such  court,  any  recognizance,  bail,  or  judgment,  in 
the  name  of  any  other  person  not  privy  or  consenting  to  the  same,  shall 
be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than, 
seven  years,  or  both ;  but  this  provision  shall  not  extend  to  the  acknowledg- 
ment of  any  judgment  by  an  attorney,  duly  admitted,  for  any  person 
against  whom  such  judgment  is  had  or  given.    [35  Stat.  L.  1111,] 

Thia  section  waa  drawn  from  R.  S.  sec.  63»4  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
116),  which  was  repealed  by  section  341,  infra,  this  title,  and  read  as  follows: 

"  Sec.  5394.  BJvery  person  who  feloniously  steals,  takes  away,  alters,  falsifies,  or 
otherwise  avoids  any  record,  writ,  process,  or  other  proceeding,  in  any  court  of  the 
United  States,  by  means  whereof  any  judgment  is  r6Ters4^,  made  void,  or  does  not 
take  effect,  and  every  person  who  adaK>wledges,  or  procures  to  be  acknowledged,  in 
any  such  court,  any  reoognieance,  bail,  or  ju<^;ment,  in  the  name  of  any  other  person 
not  privy  or  consenting  to  the  same,  shall  be  fined  not  more  than  five  thousand  aoUars 
or  be  imprisoned  at  hard  labor  not  more  tiian  seven  vears;  but  this  provision  shall 
not  extend  to  the  acknowledgment  of  any  judgment  oy  an  attorney,  duly  admitted 
for  any  person  against  whom  any  such  judgment  is  had  or  given.'' 

The  only  material  alteration  was  the  (mission  of  the  words  "  at  hard  labor,"  which 
appeared  after  the  word  *'  imprisoned,"  and  the  addition  of  the  words  "  or  both  "  after 
the  words  "  seven  years." 

Sec.  128.  [Destroying,  etc.,  public  records.]  Whoever  shall  willfully 
and  unlawfully  conceal,  remove,  mutilate,  obliterate,  or  destroy,  or  attempt 
to  conceal,  remove,  mutilate,  obliterate,  or  destroy,  or,  with  intent  to  con- 
ceal, remove,  mutilate,  obliterate,  destroy,  or  steal,  shall  take  and  carry 
away  any  record,  proceeding,  map,  book,  paper,  document,  or  other  thing, 
filed  or  deposited  with  any  clerk  or  officer  of  any  court  of  the  United 
States,  or  in  any  public  office,  or  with  any  judicial  or  public  officer  of  the 
United  States,  shall  be  fined  not  more  than  two  thousand  dollars,  or 
imprisoned  not  more  than  three  years,  or  both.     [35  Stat,  L,  1111,] 

This  section  was  drawn  from  R.  S.  sec.  5403  (Act  of  Feb.  2«,  1853,  ch.  81,  10  Stat. 
L.  170),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  aa  IoUowb: 

"Sec.  5403.  Every  person  who  willfulljr  destroys  or  attempts  to  destroy,  or,  with 
intent  to  steal  or  destroy,  takes  and  carries  away  any  record,  paper,  or  proceeding  of 
a  court  of  justice,  filed  or  deposited  with  anj^  clerk  or  officer  of  such  court,  or  any 
paper,  or  document,  or  record  filed  or  deposited  in  any  public  ofllce,  or  with  any 
judicial  or  public  officer,  shall,  without  reference  to  the  value  of  the  record,  paper, 
document,  or  proceeding  so  taken,  pay  a  fine  of  not  more  than  two  thousand  doUara^ 
or  suffer  imprisonment,  at  hard  labor,  not  more  than  tliree  years,  or  both." 

The  change  in  this  section  consists  in  adding  the  words  "  and  unlawfully  conceal, 
remove,  mutilate,  obliterate,''  and  a  few  additional  minor  changes.  The  words  "  with- 
out reference  to  the  value  of  the  record,  paper,  document,  or  proceeding  so  taken," 
and  the  words  ''  at  hard  labor,"  which  appeared  after  the  word  ^  impriaonment/'  were 
omitted. 


The  object  of  the  statute  is  to  preserve 
the  public  records  and  papers  intact  from 
all  kinds  of  spoliation,  mutilation,  or  de- 
struction. U.  S.  V,  De  Groat,  (E.  D. 
Mich.  1887)   30  Fed.  764. 

Meaning  of  "  xecord." —  "  It  is  quite  ap- 
parent that  Congress,  in  this  sweeping 
statute,  did  not  intend  to  limit  the  act  in 
its  operation  to  a  record  of  a  judicial 
proceeding,  as  enrolled  in  its  entirety.    It 


cannot  be  possible  that  it  was  only  in- 
tended to  protect  an  entire  record,  and 
Jiiat  the  statute  should  have  no  force 
against  an  offender  who  mutilates  or  de- 
stroys a  part  of  a  record,  or  against  one 
who  destroys  documents  or  j>aper8  which 
constitute  a  part  of  the  original  record  or 
files  in  a  judicial  proceeding,  or  against 
one  who  destroys  papers  or  docum^ita  or 
detached  records  filed  or  deposited  in  the 
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public  offices  of  the  federal  government. 
If  the  statute  were  to  be  so  narrowly  and 
BO  strictlT  interpreted,  the  evident'  pur- 
pose of  the  lawmaking  power  would  he 
defeated  in  a  very  substantial  degree. 
We  assume,  therefore,  that  it  was  not 
only  intended  to  declare  it  to  be  an  offense 
to  willfully  destroy  an  entire  record,  but 
as  well  to  make  it  an  offense  to  steal  or 
destroy  any  part  thereof,  or  any  docu- 
ment or  paper  filed  or  deposited'  in  the 
offices  of  the  clerks  of  the  United  States 
courts  in  the  course  of  judicial  procetiure, 
or  any  paper,  document,  or  record  filed  or 
deposited  in  any  of  the  public  offices  of 
the  federal  government;  the  purpose  be- 
ing to  preserve  them  as  evidence  relating 
to  things  which  concern  the  public  and 
the  government.  .  .  .  The  word  *  rec- 
ord,* when  used  in  the  sense  of  a  record 
in  a  judicial  proceeding,  has  been  de- 
scribed as  *  a  precise  statement  of  the  suit 
from  its  commencement  to  it«  termina- 
tion, including  the  conclusion  of  law 
thereon,  drawn  up  by  the  proper  officer 
for  the  purpose  of  perpetuating  the  exact 
state  of  facts.'  I^ord  Coke  says,  *  Records 
are  memorials  or  remembrances  on  rolls 
of  parchment.'  Clearly  enough  the  word 
•  record ',  ujsed  either  by  courts  or  in  stat- 
utes, in  connection  with  the  idea  of  a 
thing  which  shall  be  conclusive  upon  ques- 
tions of  law  and  fact  in  adversary  pro- 
ceedings, would  mean  a  formally  extended 
record;  because,  in  order  to  be  conclusive 
as  between  adversary  parties,  it  must 
necessarily  be  complete,  and  the  word 
uaed  in  such  a  connection  means  a  copy 
of  the  papers  from  begiiming  to  end 
spread  upon  the  record  rooks.  But  in  a 
statute  like  the  one  in  question,  intended 
to 'protect  archives,  the  view  is  entirely 
different,  because  the  word  is  used  in  a 
popular,  or  at  lleast  in  a  morfe  general, 
sense.  The  purpose  of  the  statute  was  not 
to  describe  a  record  which  shall  conclude 
rights,  but  records  to  be  protected  from 
destruction,  and  the  purpose  changes  en- 
tirely the  point  of  view,  and  consequently 
the  sense  of  the  words  employed.  It  be- 
ing a  penal  statute,  however,  it  is,  of 
course,  subject  to  the  rule  of  strict  con- 
struction, but  such  general  rule  contem- 
plates a  reasonable  construction  in  aid 
of  the  purposes  of  the  act  .  .  .  The  com- 
mon and  ordinary  use  of  the  words  *  rec- 
ord '  and  *  document '  obviously  makes 
them  include  in  their  popular  acceptation 
more  than  common-law  records  or  techni- 
cal documents."  Mclnemey  v,  U.  S.,  (O. 
C.  A.  1st  Cir.  1906)  143  Fed.  729,  74 
C.  C.  A.  655,  wherein  it  was  held  that 
an  application  for  naturalization  was  a 


'*  record  "  and  that  a  destruction  of  sev- 
eral pages  of  the  application  was  an  of- 
fense under  this  section. 

Record  as  evidence  of  its  character. — 
"  Because  a  paper  bears  on  its  face  indi- 
cations of  once  having  been  a  public  rec- 
ord, or  that  possibly  or  probably  it  was 
such  a  record,  it  cannot  be  fairly  im- 
plied as  a  fact  that  it  always  continues 
to  be  so  wherever  or  under  whatever  cir- 
cumstances it  may  be  found  by  one 
charged  with  an  intention  to  destroy  it 
as  a  record."  U.  S.  v.  De  Groat,  (E.  D. 
Mich.  1887)  30  Fed.  764. 

From  what  place  taken. — ^This  offense 
may  be  committed  by  taking  the  records 
from  any  place  whatever,  wherever  they 
may  be  foimd,  no  matter  how  private  or 
unusual  the  place;  but  the  intent  to  de- 
stroy a  record  must  exist  from  whatever 
place  the  papers  are  taken.  U.  S.  v.  De 
Groat,    (E.  D.  Mich.   1887)    30  Fed.  764. 

Necessity  of  intent  to  destroy  a  record. 
— The  specific  intent  to  destroy  a  record 
must  be  present,  and  its  absence,  through 
want  of  kno^^ledge  of  the  fact  that  the 
paper  or  document  destroyed  constituted 
a  record,  relieves  the  defendants  of  any 
criminal  offense  under  this  statute.  U. 
S.  t\  De  Groat,  (E.  D.  Mich.  1887)  30 
Fed.  764,  wherein  it  was  held  that  where 
public  records  were  stored  in  a  bam,  and 
the  defendants  stole  them  as  old  paper 
and  not  as  public  records,  and  sold  them 
to  junk  dealers,  they  are  were  not  guilty 
of  the  offense  described  in  this  statute, 
as  the  intent  to  destroy  a  public  record 
was  not  present.  The  court  said:  "It 
is  manifest  that  this  statute  is  not  broad 
enough  and  was  not  intended  to  punish 
the  mere  larceny  or  theft  of  the  papers 
or  documents  as  property,  but  that  the 
essential  element  of  the  offense  is  the 
specific  intent  to  destroy  them  as  records 
of  a  public  office;  or,  in  other  words,  to 
obliterate  or  conceal  them  as  the  evidence 
of  that  which  constitutes  their  value  as 
public  records,  or  to  destroy  or  impair 
their  legal  effect  or  usefulness  as  a  record 
of  our  government  affairs,  be  that  effect 
or  usefulness  what  it  may." 

Abandoned  records. — The  government 
or  its  officials  may  throw  away  papers, 
abandon  them,  send  them  to  the  junk 
dealer,  or  otherwise  emancipate  them  from 
the  category  of  records,  as  well  as  other 
people;  and  if  its  officials  so  deal  with 
the  records  and  so  keep  them  that  they 
appear  to  be  abandoned,  that  fact  may 
be  sufficient  to  justify  others  in  treating 
them  as  abandoned  in  relation  to  their 
character  as  records.  U.  S.  v.  De  Groat, 
(E.  D.  Mich.  1887)   30  Fed.  764. 


Sec.  129.  [Destroying  records  by  oflttcer  in  charge.]  Whoever,  having 
the  custody  of  any  record,  proceeding,  map,  book,  document,  paper,  or 
other  thing  specified  in  the  preceding  section,  shall  willfully  and  unlaw- 
fully conceal,  remove,  mutilate,  obliterate,  falsify,  or  destroy  any  such 
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record,  proceeding,  map,  book,  document,  paper,  or  thing,  shall  be  fined 
not  more  than  two  thousand  dollars,  or  imprisoned  not  more  than  three 
years,  or  both;  and  shall  moreover  forfeit  his  office  and  be  forever  after- 
ward disqualified  from  holding  any  office  under  the  Government  of  the 
United  States.    [35  Stat.  L.  1112.] 

This  section  was  drawn  from  R.  S.  sec.  6408  (Act  of  Feb.  26,  1863,  ch.  81,  10  Stat. 
L.  170),  which  whs  repealed  by  section  341,  infra^  this  title,  and  which  read  as  follows: 

"Sec.  5408.  Every  officer,  having  the  custody  of  any  record,  document,  paper,  or 
proceeding  specified  in  section  fifty-four  hundred  and  three,  who  fraudulently  takes 
away,  or  withdraws,  or  destroys  any  such  record,  document,  paper,  or  proceeding  filed 
in  his  office  or  deposited  with  him  or  in  his  custody,  shall  pay  a  fine  of  not  more  than 
two  thousand  dollars,  or  suflFer  imprisonment  at  hard  labor  not  more  than  three  years, 
or  both;  and  shall,  moreover,  forfeit  his  office  and  be  forever  afterward  disqualified 
from  holding  any  office  under  the  Government  of  the  United  States." 

The  changes  inade  in  this  section  were  similar  to  those  made  in  the  preceding  section 
128  of  this  Code.  In  view  of  these  changes,  the  words  "  preceding  section  "  were  sub- 
stituted for  the  words  "  specified  in  section  fifty-four  hundred  and  three.'' 


**  Custody "  means  keeping  and  implies 
responsibility  for  the  protection  and  pres- 
ervation of  the  person  or  thing  in  cus- 
tody. A  document  in  a  public  ofl^ce  in 
the  general  custody  of  a  commissioner  and 
in  the  particular  custody  of  a  chief  clerk, 
under  whom  five  or  six  subordinate  clerks 
are  employed  who  have  access  to  it  in 
order  to  discharge  their  duties,  is  not  in 
the  custody  of  one  of  the  latter.  Martin 
i\  U.  S.,  (C.  C.  A.  8th  Cir.  1909)  168 
Fed.  198,  93  C.  C.  A.  484,  reversing  (1907) 
7  Ind.  Ter.  461,  104  S.  W.  678, 
•  The  words  "take  away  or  withdraw" 
in  this  section,  must  be  read  with  the 
word  "  destroys,*'  and  they  mean  a  taking 
anvay  or  withdrawal  whereby  some  injury 
is  intended,  attempted,  or  inflicted  upon 
the  record  or  document,  or  upon  some  one 
who  has  an  interj?.st  in  it  and  is  entitled 
to  use  it.  Martin  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1909)  168  Fed.  198,  93  C.  C.  A.  484, 
reversing  (1907)  7  Ind.  Ter.  461,  104 
S.  W.  678. 

One  of  the  clerks  of  the  commissioner 


to  the  Five  Civilized  Tribes,  employed  at 
a  salary  of  $1,200  a  year,  under  authority 
granted  by  Congress  to  the  Secretju'y  of 
the  Interior,  to  employ  all  assistance  nec- 
essary to  perform  the  duties  of  the  com- 
missioners to  those  tribes,  was  not  an 
"  officer  "  of  the  United  States,  and  was 
not  punishable  under  the  section  as  it 
formerly  read.  Martin  t\  U.  S.,  (C.  C. 
A.  8th  Cir.  1909)  168  "Fed.  198,  93  C.  C. 
A.  484,  reversing  (1907)  7  Ind.  Ter.  461, 
104  S.  W.  678. 

Indictment. — An  allegation  that  an  act, 
innocent  in  itself,  but  criminal  if  done 
"  fraudulently,"  was  performed  fraudu- 
lently, or  w^ith  an  intent  to  defraud,  with- 
out the  averment  of  any  acts  or  facta 
tending  to  show  fraud,  is  a  legal  oonclu- 
sion  and  futile.  It  is  insufficient  to  charge 
the  oflfense  of  fraudulently  taking  away  or 
removing  a  record  or  document  imder  this 
section.  Martin  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1909).  168  Fed.  198,  93  C.  C.  A.  484, 
reversing  (1907)  7  Ind.  Ter.  461,  104  S. 
W.  678. 


Sec.  130.  [Forging  signature  of  judge,  etc.]  Whoever  shall  forge  the 
signature  of  any  judge,  register,  or  other  officer  of  any  court  of  the  United 
States,  or  of  any  Territory  thereof,  or  shall  forge  or  counterfeit  the  seal  of 
any  such  court,  or  shall  knowingly  concur  in  using  any  such  forged  or 
counterfeit  signature  or  seal,  for  the  purpose  of  authenticating  any  pro- 
ceeding or  document,  or  shall  tender  in  evidence  any  such  proceeding  or 
document  with  a  false  or  counterfeit  signature  of  any  such  judge,  register, 
or  other  officer,  or  a  false  or  counterfeit  seal  of  the  court,  subscribed  or 
attached  thereto,  knowing  such  signature  or  seal  to  be  false  or  counterfeit, 
shall  be  fined  not  more  than  five  thousand  dollars  and  imprisoned  not  more 
than  five  years.    [35  Stat.  L.  1112.] 

This  section  was  drawn  from  R.  S.  sec.  6419  (Act  of  March  2,  1867,  ch.  176,.  14  Stat. 
L.  539),  which  was  repealed  by  section  341,  infra,  this  title. 

The  only  changes  made  were  the  substitution  of  the  initial  words  "  Whoever  shall  " 
for  the  words  "  Every  person  who,"  with  the  verbal  changes  rendered  necessary  thereby, 
and  the  omission  of  the  words  '*  not  less  than  five  hundred  doUars  and,"  which  had 
formerly  appearcxi  after  the  word  "  fined." 
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Forged  receipt  as  evidence. —  Upon  a 
petition  for  a  writ  of  habeas  corpus,  the 
transcript  of  the  record  of  conviction 
which  accompanied  the  petition  showed 
that  the  petitioner  was  indicted  for  forg- 
ing the  signature  of  C.  Douglass  Gray, 
register  in  bankruptcy,  to  the  following 
receipt: 

'*  Harrisonburg,  Julv  30,  1872. 

"Received  of  J.  D.  Martin,  by  R.  S. 
Parks,  his  attorney,  the  application,  with 
necessary  papers,  for  adjudication  in 
bankruptcy  of  said  Martin;  also,  $50, 
amount  of  required  deposit. 

C.  Douglass  Gray,  Register." 

The  petitioner  contended  that  the  forg- 
ing of  this  receipt  was  not  a  crime  by 


any  Act  of  Congress,  as  the  paper  whose 
forgery  was  charged  was  not  a  document 
which  could  be  used  in  evidence  in  any 
proceeding  by  reason  of  its  being  au- 
thenticate by  the  official  signature  of 
the  register.  In  dismissing  the  writ-  for 
the  reason  that  the  question  could  not  be 
raised  by  means  of  the  writ,  but  should 
have  been  taken  by  writ  of  error  to  some 
superior  court,  the  court  incidentally  said 
that  the  receipt  could  be  used  in  evidence, 
if  genuine,  for  the  purpose  of  showing  the 
fact  stated  therein  as  against  the  signer 
in  his  official  as  well  as  private  capacity. 
Ew  p.  Parks,  (1876)  93  U.  S.  18,  23  U.  S. 
(L.  ed.)  787;  In  re  Parks,  (1874)  9  Nat. 
Bankr.  Reg.  270,  18  Fed.  Gas.  No.  10,766. 


Sec.  131.  [Bribery  of  a  judge  or  judiciiJ  officer.]  Whoever,  directly 
or  indirectly,  shall  give  or  offer,  or  cause  to  be  given  or  offered,  any  money, 
property,  or  value  of  any  kind,  or  any  promise  or  agreement  therefor,  or 
any  other  bribe,  to  any  judge,  judioial  officer,  or  other  person  authorized 
by  any  law  of  the  United  States  to  hear  or  determine  any  question,  matter, 
cause,  proceeding,  or  controversy,  with  intent  to  influence  his  action,  vote, 
opinion,  or  decision  thereon,  or  because  of  any  such  action,  vote,  opinion, 
or  decision,  shall  be  fined  not  more  than  twenty  thousand  dollars,  or 
imprisoned  not  more  than  fifteen  years,  or  both;  and  shall  forever  be  dis- 
qualified to  hold  any  office  of  honor,  trust,  or  profit  under  the  United  States. 
[35  Stat  L.  1112.] 

This  section  was  drawn  from  R.  S.  sec.  5449  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
117),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Seo.  5449.  Every  person  who,  directly  or  indirectly,  gives  any  sum  of  money,  or 
other  bribe,  present,  or  reward,  or  any  promise,  contract,  obligation,  or  security  for 
the  payment  or  delivery  of  any  money,  present,  or  reward,  or  any  other  thing  of  value, 
to  obtain  or  procure  the  opinion,  judgment,  or  decree  of  anv  judge  of  the  United  States, 
in  any  suit,  controversy,  matter,  or  cause  depending  be£>re  him,  shall  be  fined  and 
imprisoned  at  the  discretion  of  the  court,  apd  shell  forever  be  disqualified  to  hold  any 
office  of  honor,  trust,  or  profit  under  the  United  States^'' 

Sec.  132.  [Judge  or  judicial  officer  accepting  a  bribe,  etc.]  Whoever, 
being  a  judge  of  the  United  States,  shall  in  anywise  accept  or  receive  any 
sum  of  money,  or  other  bribe,  present,  or  reward,  or  any  promise,  contract, 
obligation,  gift^  or  security  for  the  payment  of  money,  or  for  the  delivery 
or  conveyance  of  anything  of  value,  with  the  intent  to  be  influenced  thereby 
in  any  opinion,  judgment,  or  decree  in  any  suit,  controversy,  matter,  or 
cause  depending  before  him,  or  because  of  any  such  opinion,  ruling,  deci- 
sion, judgment,  or  decree,  shall  be  fined  not  more  than  twenty  thousand 
dollars,  or  imprisoned  not  more  than  fifteen  years,  or  both  ;•  and  shall  be 
forever  disqualified  to  hold  any  office  of  honor,  trust,  or  profit  under  the 
United  States.     [35  Stat  L.  1112.] 

This  section  was  drawn  from  R.  S.  sec.  64«9  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
117),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  foUows: 

"Sic.  649^.  Every  judge  of  the  United  States,  who  in  anywise  accepts  or  receives 
any  smn  of  money,  or  other  bribe,  present,  or  reward,  or  any  promise,  contract,  obliga- 
tion, gift,  or  security  for  the  payment  of  money,  or  the  delivery  or  conveyance  of  any- 
thing of  value  with  the  intent  to  be  influenced  thereby  in  any  opinion,  judgment,  or 
decree  in  any  suit,  controversy,  matter,  or  cause  depending  before  him,  shall  be  fined 
and  imprisoned  at  the  discretion  of  the  court,  and  shall  be  forever  disqualified  to  hold 
any  office  of  honor,  trust,  or  profit  under  the  United  States.'' 
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Sec.  133.  [Juror,  referee,  master,  etc.,  or  judicial  officer,  etc.,  accept- 
ing a  bribe.]  Whoever,  being  a  juror,  referee,  arbitrator,  appraiser, 
assessor,  auditor,  master,  receiver.  United  States  commissioner,  or  other 
person  authorized  by  any  law  of  the  United  States  to  hear  or  determine 
any  question,  matter,  cause,  controversy,  or  proceeding,  shall  ask,  receive, 
or  agree  to  receive,  any  money,  property,  or  value  of  any  kind,  or  any 
promise  or  agreement  therefor,  upon  any  agreement  or  understanding  that 
liis  vote,  opinion,  action,  judgment,  or  decision  shall  be  influenced  thereby, 
or  because  of  any  such  vote,  opinion,  actioD,  judgment,  or  decision,  shall  be 
fined  not  more  than  two  thousand  dollars,  or  imprisoned  not  more  than  two 
years,  or  both.     [35  Stat.  L.  1112.] 

This  section  is  new,  and  is  but  an  extension  of  the  principle  contained  in  sections 
131,  132.  It  was  deemed  better  to  provide  for  the  punishment  of  such  acts  by  separate 
sections,  rather  than  by  the  incorporation  of  the  necessary  provisions  in  the  latter 
sections. 

Sec.  134.  [Witness  accepting  bribe.]  Whoever,  being,  or  about  to  be, 
a  witness  upon  a  trial,  hearing,  or  other  proceeding,  before  any  court  or 
any  officer  authorized  by  the  laws  of  the  United  States  to  hear  evidence 
or  take  testimony,  shall  receive,  or  agree  or  offer  to  receive,  a  bribe,  upon 
any  agreement  or  understanding  that  his  testimony  shall  be  influenced 
thereby,  or  that  he  will  absent  himself  from  the  trial,  hearing,  or  other  pro- 
ceeding, or  because  of  such  testimony,  or  such  absence,  shall  be  fined  not 
more  than  two  thousand  dollars,  or  imprisoned  not  more  than  two  years, 
or  both.     [35  Stat.  L.  1113.] 

This  section  is  new.    See  note  under  the  preceding  section  133. 

Sec.  135.  [Intimidation  or  corruption  of  witness  or  grand  or  petit 
juror  or  officer.]  Whoever  corruptly,  or  by  threats  or  force,  or  by  any 
threatening  letter  or  communication,  shall  endeavor  to  influence,  intimi- 
date, or  impede  any  witness,  in  any  court  of  the  United  States  or  before 
any  United  States  commissioner  or  officer  acting  as  such  commissioner,  or 
any  grand  or  petit  juror,  or  officer  in  or  of  any  court  of  the  United  States, 
or  officer  who  may  be  serving  at  any  examination  or  other  proceeding  before 
any  United  States  commissioner  or  officer  acting  as  such  commissioner,  in 
the  discharge  of  his  duty,  or  who  corruptly  or  by  threats  or  force,  or  by 
any  threatening  letter  or  communication,  shall  influence,  obstruct,  or 
impede,  or  endeavor  to  influence,  obstruct,  or  impede,  the  due  administra- 
tion of  justice  therein,  shall  be  fined  not  more  than  one  thousand  dollars, 
or  imprisoned  not  more  than  one  year,  or  both.    [35  Stat.  L.  1113.] 

This  section  was  drawn  from  R.  S.  sec.  5399  (Act  of  March  2,  1831,  ch.  99,  4  Stat.  L. 
488)  and  R.  S.  sec.  5404  (Act  of  June  10,  1872,  ch.  420,  17  Stat.  L.  378) ,  both  of  which 
sections  were  repealed  by  section  341,  infra,  this  title,  and  which  read  as  foUows; 

**  Sec.  5399.  Every  person  who  corruptly,  or  by  threats  or  force,  endeavors  to  influ- 
ence, intimidate,  or  impede  any  witness,  or  officer  in  any  court  of  the  United  States, 
in  the  discharge  of  his  duty,  or  corruptly,  or  by  threats  or  force,  obstructs  or  impedes, 
or  endeavors  to  obstruct  or  impede,  tne  due  administration  of  justice  therein,  shaU  be 
punished  by  a  line  of  not 'more  than  five  hundred  doUars,  or  by  imprisonment  not  more 
than  three  months,  or  both." 

"  Seo.  5404.  Every  person  who,  corruptly,  or  by  threats  or  force,  or  by  threatening 
letters,  or  any  threatening  communications,  endeavors  to  influence,  intimidate,  or 
impede  any  grand  or  petit  juror  of  any  court  of  the  United  States  in  the  diachazge  of 
his  duty,  or  who  corruptly,  or  by  threats  or  force,  or  by  threatening  letters,  or  any 
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threatening  communications,  influences,  obstructB,  or  impedes,  or  endeavors  to  influence, 
obstnict,  or  impede,  the  due  administration  of  justice  therein,  shall  be  punishable  by 
a  fine  of  not  more  than  one  thousand  dollars,  or  by  imprisonment  not  more  than  one 
year,  or  bv  both  such  fine  and  imprisonment." 

R.  S.  sees.  5399  and  5404  were  so  closely  related  in  their  subject  matter  that  they 
have  been  consolidated,  and  have  also  been  enlarged  so  as  to  punish  the  unlawful  acts 
denounced,  when  the  matter  is  pending  before  a  United  States  commissioner  or  an 
oflScer  acting  as  a  commissioner. 


I.  In  general,  QS9. 
II.  ExclusivenesB  of  statute,  6S9. 
m.  Words  defined.  689. 

1.  "  Corruptly,''  689. 

2.  "Court     of    United     States," 

689. 

3.  "Obstruct"     and     "impede," 

689. 

4.  "Due   administration   of  jus- 

tice," 890. 
6.* "Witness,"  690. 
IV.  Scienter,  690. 
V.  Pendency  of  cause,  690. 
VI.  Influencing  witness  to  evade  proc- 
ess, 691. 
VII.  Assaulting  commissioner,  691. 
VIII.  Assaulting  witness,  691. 
IX.  Threatening  life  of  counsel,  691. 
X.  Information  or  indictment,  691. 

I.  In  General 

Speaking  of  R.  S.  sec.  5399  from  which 
this  section  was  drawn  it  was  held  in  an 
early  case  that  the  ertatute  was  intended 
to  define  two  classes  of  offenses.  The  first 
was  the  endeavor  improperly  to  influence, 
intimidate,  or  impede  a  witness  or  officer 
in  the  discharge  of  a  duty  in  any  court 
of  the  United  States,  by  corrupt  means, 
such  as  bribery,  or  by  threats,  or  by  force. 
It  contemplated  a  case  in  which  an  attempt 
was  made  directly  to  interfere  with  a  wit- 
ness and  improperly  and  illegally  to  in- 
fluence him.  The  other  class  of  offenses 
which  it  denounced  was  "  corruptly,  or 
by  threats  or  force,"  obstructing  or  im- 
peding, or  endeavoring  to  obstruct  or  im- 
pede, the  due  administration  of  justice. 
No  particular  class  of  persons  were  speci- 
fied in  this  portion,  but  the  change  in  Ian- 
gauge  indicated  an  intention  to  extend  the 
application  of  the  statute.  U.  S.  r.  Bit- 
tinger,  (1876)  15  Am.  L.  Reg.  N.  S.  49, 
24  Fed.  Cas.  No.  14,598. 

n.   ExCTLtJSIVENESS  OF  STATimB 

"Section  5399  is  a  reproduction  of  sec- 
tion 2  of  the  Act  of  Congress  of  March 
2,  1831,  cb.  99,  4  Stat.  L.  487,  *  declara- 
tory of  the  law  concerning  contempts  of 
court,'  though  prooee<Hng  by  indictment  is 
not  exclusive  if  the  offense  of  obstructing 
justice  be  committed  under  such  circum- 
stances as  to  bring  it  within  the  power 
of  the  court  under  section  725,"  now  sec- 
tion 268  of  the  Judicial  Code  (see  vol.  5, 
p.  1009).  Pettibone  v.  U.  S.,  (1893)  148 
IT.  S.  197,  13  S.  Ct.  542,  Z7  U.  S.  (L.  ed.) 
7  F.  S.  A.—  23 


419.  See  to  the  same  effect  Savin  Peti- 
tioner, (1889)  131  U.  S.  267,  9  S.  Ct.  699, 
33  U.  S.  (L.  ed.)  150;  Ex  p.  McLeod, 
(X.  D.  Ala.  1903)  120  Fed.  130;  In  Te 
Brule,  (D.  C.  Xev.  1895)  71  Fed.  943.  See 
also  U.  S.  r.  Terry,  (N.  D.  Cal.  1890)  41 
Fed.  771;  U.  S.  i\  Memphis,  etc.,  R.  Co., 
(W.  D.  Tenn.  1881)  6  Fed.  2»7. 

The  remedy  by  indictment  is  cumulative 
and  not  exclusive.  Its  scope  is  limited 
to  improper  approaches  that  succeed  in  ob- 
structing justice  and  it  leaves  unprovided 
for  the  vastly  greater  number  of  such 
approaches,  equally  reprehensible,  that 
fail  to  succeed.  U.  S.  t?.  Huff,  (S.  D.  Ga. 
1913)  206  "Fed.  700. 

III.  Words  Defined 

1.  "Cofrup%" 
The  word  "  corruptly  "  is  capable  of  dif- 
ferent meanings  in  diflferent  connections 
As  used  in  the  section  any  endeavor  to 
impede  and  obstruct  the  due  administra- 
tion of  justice  in  the  matter  under  inves- 
tigation is  corrupt.  The  endeavor  need 
not  be  accompanied  by  payment  or  prom- 
ises of  payment  of  money  aB  such  an  in- 
terpretation would  quite  unreasonably  re- 
strict the  obvious  purpose  of  the  legis- 
lation. Bosselman  v,  U.  S.,  (C.  C.  A.  2d 
Cir.  1917 )  239  Fed.  82,  152.  C.  C.  A.  132. 

2.  ''Court  of  United  States*' 

A  witness  called  before  the  grand  jury 
is  a  witness  in  a  "court  of  the  United 
States,"  within  the  meaning  of  this  sec- 
tion. Davey  t\  U.  S.,  (C.  C.  A.  7th  Cir. 
1913)  208  Fed.  237,  125  C.  C.  A.  437. 

3.  ''Obstruct"  and  "  Impede'* 
"To  'obstruct/  independent  of  the  ac- 
ceptation the  word  has  obtained  in  the 
criminal  law,  w^ould  seem  to  stand  ex  vi 
termini  a  direct  and  positive  interposition, 
which  prevented,  or  tended  to  prevent,  the 
action  of  the  officer  or  court  in  respect  to 
a  matter  then  to  be  proceeded  in.  *  Im- 
pede *  must  necessarily  bear  a  similar 
import,  and,  if  there  be  any  discrimina- 
tion between  the  two  terms,  it  can  only 
be  that  the  same  direct  and  positive  in- 
terference may.  without  amounting  to  a 
complete  obstruction,  become  an  impedi- 
ment to  the  action  intended  to  be  inter- 
cepted. The  intention  of  the  legislature 
to  give  these  terms  an  application  only  to 
direct  acts  of  violence  or  menace  disturb- 
ing the  ordinary  functions  of  courts  is  In- 


690 


7  FED.  STAT.  ANN.   (2d  Ed.) 


ferable  from  the  construction  that  the 
emlea^or  is  made  equally  criminal  with 
the  entire  completion  of  the  purpose.  An 
endeavor  to  obstruct  or  impede,  etc.,  by 
threats  or  force,  would  necessarily  imply 
the  effort  to  put  forth  some  act,  which  in 
its  natural,  ii  not  necessary,  consequence, 
must  be  attended  with  an  obstruction, 
and  with  a  forced  and  compelled  inter- 
ruption of  further  progress  in  the  adminis- 
tration of  justice."  r.  S.  r.  Seeley, 
(J844)  27  Fed.  Cas.  No.  16,248a. 

4.  "  Due  Administration  of  Justice  " 

The  words  **  due  administration  of 
justice"  import  a  free  and  fair  oppor- 
tunity to  every  litigant  in  a  pending  cause 
in  a  federal  court  to  learn  what  he  may 
learn  (if  not  obstructed  or  impeded)  con- 
cerning material  facts,  and  to  exercise 
his  option  as  to  introducing  testimony  as 
to  such  facts,  and  an  offense  is  committed 
under  such  statute  if  a  person  corruptly 
endeavors  to  induce  other  persons  who 
have  knowledge  of  facts  which  may  be 
material  to  a  party  to  a  pending  cause 
to  conceal  or  deny  their  knowledge,  so  as 
to  prevent  such  party  from  obtaining 
knowledge  or  procuring  evidence  of  such 
facts.  Wilder  i?.  U.  S.,  (C.  C.  A.  4th 
Cir.  1906)   143  Fed.  433,  74  C.  C.  A.  667. 

5.  "  Witness  " 

A  witness  within  the  meaning  of  the 
statute  is  a  person  for  whom  a  subooena 
has  been  issued  on  the  part  of  the  United 
States,  or  who  has  been  designated  by 
the  district  attorney  or  the  commissioner 
as  one  to  be  used  as  a  witness.  This 
designation  may  be  by  the  issuing  of  a 
subpoena  or  by  the  indorsement  of  his 
name  on  a  complaint  designating  the  wit- 
ness by  name  as  such.  U.  S.  t\  Bittinger, 
(1876)  15  Am.  L.  Keg.  N.  S.  49,  24  Fed. 
Cas.  No.   14,598. 


rV.   SCIENTEB 

"  It '  seems  clear  that  an  indictment 
against  a  person  for  corruptly  or  by 
threats  or  force  endeavoring  to  influence, 
intimidate,  or  impede  a  witness  or  officer 
in  a  court  of  the  United  States  in  the 
discharge  of  his  duty,  must  charge  knowl- 
edge or  notice,  or  set  out  facts  that  show 
knowledge  or  notice,  on  the  part  of  the 
accused  that  the  witness  or  officer  was 
such.  And  the  reason  is  no  less  strong 
for  holding  that  a  person  is  not  sufficiently 
charged  with  obstructing  or  impeding  the 
due  administration  of  justice  in  a  court 
unless  it  appears  that  he  knew  or  had 
notice  that  justice  was  being  administered 
in  such  court."  Pettibonc  v.  U.  8.,  (1893) 
148  U.  S.  197,  13  «.  Ct.  542,  37  U.  S. 
(L.  ed.)  419,  wherein  the  court  also  said: 
**  The  const  met  i(»n  that  applies  to  the 
first  branch  of  section  5390  must  be  ap- 


plied to  the  second,  and  if  it  were  essential 
that  the  person  accused  should  know  that 
the  witness  or  officer  was  a  witness  or 
officer  in  order  to  conviction  of  the  charge 
of  influencing,  intimidating,  or  impeding 
such  witness  or  officer  in  the  discharge 
of  his  duty,  so  it  must  be  necessary  for 
the  accused  to  have  knowledge  or  notice 
or  information  of  the  pendency  of  pro- 
ceedings in  the  United  States  court,  or 
the  progress  of  the  administration  of 
justice  therein,  before  he  can  be  found 
guilty  of  obstructing,  or  impeding,  or  en- 
deavoring to  obstruct  or  im{]^e  the 
same." 

To  constitute  an  assault  upon  a  witness 
an  offense  under  this  statute  the  defend- 
ant must  have  known  or  had  reason  to 
know  that  the  assaulted  person  was  a 
witness  and  must  have  assaulted  or 
threatened  him  because  he  was  such  wit- 
ness, and  for  the  purpose  of  intimidating, 
impeding,  or  influencing  him  in  giving  his 
testimony.  U.  S.  r.  Kee,  (D.  C.  8.  C. 
1889)  39  Fed.  603.  8ee  also  U.  8.  v. 
Bittinger,  (1876)  15  Am.  L.  Reg.  N.  8. 
49,  24  Fed.  Cas.  No.  14,598. 

V.  Pendbnct  of  Causb 

The  obstruction  of  the  due  administra- 
tion of  justice  in  any  court  of  the  United 
States,  corruptly  or  by  threats  or  force, 
is  indeed  made  criminal,  but  such  ob- 
struction can  only  arise  when  justice  is 
being  administered.  Pettibone  v.  U.  S., 
(1893)  148  U.  S.  197,  13  8.  Ct.  642,  37 
U.  8.  (L.  ed.)  419. 

"The  first  clause  .  .  .  deals  with 
'endeavors  to  influence,  intimidate,  or 
impede  any  witness  or  officer  in  any  court 
of  the  United  S^tes  in  the  discharge  of 
his  duty.*  It  is  the  discharge  of  duty 
which  this  clause  seeks  to  protect,  -There 
can  be  no  discharge  of  duty,  to  be  in- 
fluenced in  any  way,  when  there  is  no 
duty  to  be  performed.  Neither  a  duty 
discharged  in  the  past,  nor  the  motives 
which  induced  it,  can,  in  the  nature  of 
things,  legal  or  moral,  be  recalled  or  in- 
fluenced in  any  wise  by  a  subsequent  as- 
sault, not  contemplated  by  him  who  per- 
formed the  duty  at  the  time  it  was  dis- 
charged. The  assault  here  charged  clearly 
does  not  fall  within  this  clause.  The 
remaining  clause  provides  for  the  punieh- 
ment  of  every  Mie  *  who  corruptly,  or  by 
threats  or  force,  obstruete  or  impedes,  or 
endeavors  to  obstruct  or  impede,  the  due 
administration  of  justice  therein,* — that 
is,  *  in  any  court  of  the  United  States.* 
The  word  *  therein,'  here  used  as  synony- 
mous with  *  in  any  court  of  the  United 
States,*  qualifles  the  preceding  words, 
'  due  administration  of  justice,*  and  neces- 
sarily restrict-s  their  meaning,  when  we 
remember  that  this  is  a  penal  statute,  to 
particular  cases  as  they  arise  in  court. 
But  for  the  restraining  influence  of  the 


PENAL  LAWS  (Sec.  135) 


691 


word  '  therein '  the  words  '  due  adminis- 
tration of  justice'  might  perhaps  be  held  to 
include  practices  subversive  of  the  general 
administration  of  justice,  regardless  of 
their  effect  upon  any  particular  case.  As 
here  used,  the  words  '  the  due  administra- 
tion of  justice  herein  *  mean  the  enforce- 
ment of  the  law  of  the  land  in  individual 
eases  brought  or  sought  to  be  brought  be- 
fore the  courts."  U.  S.  c.  McLeod,  ( X.  D. 
Ala.  1902)  119  Fed.  416.  See  alao  Eso  p. 
McLeod,  (N.  D.  Ala.  1903)    120  Fed.  130. 

A  case  is  pending,,  within  the  meaning 
of  the  statute,  in  a  court  of  the  United 
States,  when  the  complaint  is  Icxlged  with 
the  United  States  commissioner  charging 
a  violation  of  the  laws  of  the  United 
SUtes.  U.  S.  f.  Bittinger,  (1876)  15  Am. 
L.  Reg.  N.  S.  49,  24  Fed.  Cas.  No.  14,598. 

The  protection  of  the  law  under  the 
first  clause  of  this  section  is  coincidoit 
and  continuous  with  the  power  .of  the 
court  over  the  witness  to  compel  him  to 
attend  and  give  evidence  in  some  pending 
cause,  and,  when  this  relation  between  the 
court  and  the  witnesses  ceases,  the  pro- 
tection of  the  law,  under  this  clause  of 
the  section,  is  terminated.  So  one  who 
assaults  a  person  who  had  at  some  time 
previous  been  a  witness  against  him  in  a 
proceeding  before  a  commisssioner  cannot 
be  held  guilty  of  a  violation  of  this  pro- 
vision of  the  statute.  U.  S.  t\  Thomas, 
(W.  D.  Va.  1891)   47  Fed.  807. 

An  assault  upon  the  commissioner  does 
not  constitute  an  offense  under  this  stat- 
ute even  though  the  cause  in  connection 
with  which  the  asKault  was  made  is  still 
pending,  if  at  the  time  of  the  assault  he 
had  no  power  to  exercise,  nor  any  duty 
to  perform,  which  could  be  influenced  by 
the  assault.  U.  S.  t*.  McLcod,  (S.  D.  Ala. 
1902)    119  Fed.  416. 


VI.  Infltjkncino  Witness  to  Evade 

Pbocess 

The  provisions  of  the  statute  apply  to 
one  who  corruptly  influences  a  witness  to 
secrete  himself  to  prevent  process  from 
being  served  upon  him.  U.  S.  r.  Bittinger, 
(1878)  16  Am.  L.  Reg.  N.  S.  49,  24  Fed. 
Cas.  No.  14,598. 

A  conviction  for  endeavoring  to  obstruct 
justice  by  causing  a  persi^m  to  evade  the 
service  of  a  grand  jury  subpoena  was  sus- 
tained in  Heinze  t\  U.  S.,  (C.  C.  A.  2d 
Cir.  1910)   181  Fed.  322,  104  C.  C.  A.  510. 


VII.  AsBArLTiNO  Commissioner 

Before  the  Penal  Law  was  enacted  it 
was  held  that  the  fact  that  a  commis- 
sioner did  not  himself  hold  ''  any  court 
of  the  United  States "  did  not  prevent 
an  assault  upon  him  from  coming  within 
the  prohibition  of  the  statute,  if  the  as- 
sault could  or  did  obstruct  justice  in  the 


particular  case  in  court.    U.  S.  r.  McLeod, 
(N.  D.  Ala.  1902)   119  Fed.  416. 

Vni.  Assaulting  Witness 

An  information  will  lie  under  this  stat- 
ute for  assaulting  a  witness  in  a  cause  be- 
fore a  commissioner  of  the  District  Court. 
U.  S.  V,  Kee,  (D.  C.  S.  C.  1889)  39  Fed, 
603. 

IX.  Thbeateniko  Life  or  Counsel 

In  Sharon  i\  Hill,  (C.  C.  Cal.  1885) 
24  Fed.  726,  it  was  held  that  the  carrying 
of  weapons  into  the  room  of  an  examiner 
in  chancery  of  the  Circuit  Court  in  the 
course  of  an  examination  in  a  pending 
cause  and  threatening  the  life  of  one  of 
the  counsel,  resulting  in  the  adjourn- 
ment of  the  hearing,  constituted  an  offense 
under  the  statute  then  in  force. 

X.  Information  or  Indictment 

Corruptly  endeayozing  to  obstmct  Jus- 
tice.— ^An  information  for  corruptly  en- 
deavoring to  obstruct  justice  within  the 
prohibition  of  this  statute  is  not  suffi- 
cient where  it  fails  to  charge  speciflcally 
that  the  act  complained  of  was  done  by 
the  person  accused,  and  that  he  did  it 
with  a  corrupt  intent,  and  only  incident- 
ally and  inferentially  charges  that  he  did 
the  act,  Johnston  r.  U.  S.,  (C  C.  A.  6th 
Cir.  1898)  87  Fed.  187,  58  U.  S.  App. 
313,  30  C.  C.  A.  612. 

Writing  of  the  threatening  letter. —  In 
an  indictment  imder  this  statute  for  en- 
deavoring to  obstruct  and  influence  the 
administration  of  justice  by  the  writing 
of  a  threatening  letter  it  is  not  sufficient 
that  the  indictment  follow  the  statute  in 
setting  forth  the  offense.  The  acts 
charged  must  be  sufficient,  if  proved,  to 
support  a  conviction  of  the  offense  al- 
leg^.  The  indictment  should  allege  that 
a  proceeding  was  pending  to  be  obstructed 
and  influenced,  and  what  proceeding  it 
was  and  where  pending.  The  threatening 
letter  should  be  set  out  or  so  described 
as  to  be  capable  of  identification.  It 
should  furnish  the  accused  with  such  a  de- 
scription of  the  charge  against  him  as  will 
enable  him  to  make  his  defense,  and  avail 
himself  of  his  conviction  or  acquittal  for 
the  protection  against  a  further  prosecu- 
tion for  the  same  cause,  and  should  in- 
form the  court  of  the  facts  alleged  so 
that  it  may  decide  whether  they  are  suf- 
ficient in  law  to  support  a  conviction  if 
one  should  be  had.  U.  S.  v,  Armstrong, 
(S.  D.  Cal.  18M)   59  Fed.  668. 

Pendency  of  cause. — Where  the  indict- 
ment for  the  obstruction  of  the  due  ad-- 
ministration  of  justice  in  violation  of  this 
statute  by  an  assault  upon  a  commis- 
sioner is  silent  as  to  the  pendency  of  the 
case  in  court,  it  cannot  be  aided  by  in- 
tendment.    The  presumption  is  that  the 
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case  in  connection  with  which  the  assault 
was  made  was  concluded  before  it  was 
made.  U.  S.  v.  McLeod,  (N.  D.  Ala. 
1902)   119  Fed.  416. 

Erasures  in  records  material  to  matter 
under  inquiry  by  grand  jury. —  In  Bossel- 
man  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1917)  239 
Fed.  82,  152  C.  C.  A.  132.  judgment  of 
conviction  was  affirmed,  the  conviction  be- 


ing upon  an  indictment  charging  that  the 
defendant  in  violation  of  this  section  had 
corruptly  influenced,  obstructed,  and  im- 
peded the  due  administration  of  justice 
by  directing  and  requesting  certain  speci- 
fied persons  to  make  certain  erasures, 
charges,  and  insertions  in  books  and  rec- 
ords material  to  a  matter  under  inquiry 
by  the  grand  jury. 


Sec.  136.  [Conspiring  to  intimidate  party,  witness,  or  juror.]    If  two 

or  more  persons  conspire  to  deter  by  force,  intimidation,  or  threat,  any 
party  or  witness  in  any  court  of  the  United  States,  or  in  any  examination 
before  a  United  States  commissioner  or  officer  acting  as  such  commissioner, 
from  attending  such  court  or  examination,  or  from  testifying  to  any  mat- 
ter pending  therein,  freely,  fully,  and  truthfully,  or  to  injure  such  party 
or  witness  in  his  person  or  property  on  account  of  his  having  so  attended  or 
testified,  or  to  influence  the  verdict,  presentment,  or  indictment  of  any 
grand  or  petit  juror  in  any  such  court,  or  to  injure  such  juror  in  his  per- 
son or  property  on  account  of  any  verdict,  presentment,  or  indictment  law- 
fully assented  to  by  him,  or  on  account  of  his  being  or  having  been  such 
juror,  each  of  such  persons  shall  be  fined  not  more  than  five  thousand 
dollars,  or  imprisoned  not  more  than  six  years,  or  both.    [35  Stat.  L.  1113.] 

This  section  waa  drawn  from  R.  S.  sec.  5406  (Act  of  April  20,  1871,  ch.  22,  17  Stat, 
L.  13),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sijc.  5406.  If  two  or  more  persons  in  any  ^tate  or  Territory  conspire  to  deter,  by 
force,  intimidation,  or  threat,  any  party  or  witness  in  any  court  of  the  United  States 
from  attending  such  court,  or  from  testifying  to  any  matter  pending  therein,  freely, 
fully,  and  truthfully,  or  to  injure  such  party  or  witness  in  his  person  or  property  on 
account  of  his  having  so  attended  or  testifiea,  or  to  influence  the  verdict,  presentment, 
or  indictment  of  any  grand  or  petit  juror  in  any  such  court,  or  to  injure  such  juror 
in  his  person  or  property  on  account  of  any  verdict,  presentment,  or  indictment  law- 
fully assented  to  by  him,  or  of  his  being  or  having  been  such  juror,  each  of  such  per- 
sons shall  be  punished  by  a  fine  of  not  less  than  five  hundred  nor  more  than  five  thousand 
dollars,  or  by  imprisonment,  with  or  without  hard  labor,  not  less  than  six  months  nor 
more  than  six  years,  or  by  both  such  fine  and  imprisonment." 

The  change  in  this  section  consists  in  the  omission  from  the  first  line  of  the  wordb 
**  in  any  state  or  territory,"  so  that  the  acts  denounced  in  the  section  may  be  punished 
when  committed  with  respect  to  witnesses  called,  or  jurors  chosen,  in  any  court  of  the 
United  States,  and  also  in  making  the  provisions  of  the  section  applicable  to  hearings 
before  United  States  commissioners  or  ofTicerB  acting  as  such,  and  in  changing  the 
form  of  punishment. 


Constitutionality. — ^The  Congress  of  the 
United  ^States  posst^sses  the  constitutional 
power  and  is  charged  with  the  constitu- 
tional duty  to  protect  all  the  agencies 
of  the  federal  government,  including  the 
courts,  their  officers,  and  all  persons  whose 
attendance  is  necessary  in  the  proceedings 
of  those  courts,  such  as  parties,  witnesses, 
and  jurors.  This  power  and  duty  of  pro- 
tection have  been  exercised  and  performed 
with  regard  to  parties,  witnesses,  and 
iurors  by  section  5406.  U.  S.  v.  Sanges, 
(N.  D.  Ga.  1891)  48  Fed.  78. 

Purpose. —  "The  right  or  duty  of  the 
government  to  provide  for  the  protection 
given  by  section  5406  to  parties,  jurors, 
and  witnesses  arises,  not  so  much  from 
the  interest  or  right  of  those  persons,  as 
from  the  necessity  of  the  government  it- 
self that  the  great  agencies  of  its  judicial 


organism  should  not  be  impeded  in  their 
official  administration  of  the  laws,  and 
that  all  its  instrumentalities  should  be 
protected  against  the  obstructions  of  force 
or  fraud.  The  status  of  a  witness  in  a 
court,  pending  either  a  civil  or  criminal 
proceeding,  is  in  law  regarded  as  one  of 
obligation  and  duty,  whidi  he  is  compelled 
to  perform,  or  of  a  function  which  he  is 
obliged  to  discharge,  rather  than  a  right 
on  his  part  which  he  may  or  may  not  ex- 
ercise, according  to  his  own  will.  The 
right,  in  relation  to  liis  testimony,  is  the 
right  of  the  parties  litigant,  or  of  the 
government,  as  the  case  may  be,  to  have  it 
taken;  not  his  own,  either  to  offer  or 
withhold.  They  are  entitled  to  the  pro- 
cess of  the  court  to  compel  his  attendance, 
and,  when  he  attends,  to  compel  him  to 
testify,  even  against  his  will,  to  the  whole 
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truth,  and  nothing  but  the  truth."  U.  S. 
r.  vSanges,  (N".  D.  Ga.  1891)  48  Fed.  78. 

Nature  of  enactment. —  This  statute  re- 
lates to  those  crimes  and  misdemeanors 
which  affect  the  government,  its  public 
polity,  and  the  administration  of  its  laws 
in  its  courts  of  justice,  as  distinguished 
from  those  offenses  ivliich  are  appointed 
against  the  civil  rights  of  private  persons, 
r.  S.  r.  Sangea,  (N.  D.  Ga,  1891)  48  Fed. 
78. 

Pendency  of  case  in  court. — The  former 
statute  was  held  to  be  only  intended  to 
provide  for   the   protection   of   a   person 


when  called  as  a  witness  in  a  court 
of  the  United  States,  and  the  preliminary 
examination  for  a  commissioner  would  not 
be  considered  a  case  pending  in  a  court 
of  the  United  States  within  the  meaning 
of  the  statute.  Todd  i>.  U.  S.,  (1895)  158 
U.  S.  278,  15  S.  Ct.  889,  39  U.  S.  (L.  ed.) 
982. 

Persons  protected. —  It  was  held  that 
the  former  statute  did  not  include  court 
officers  within  its  protection,  but  specifi- 
cally restricted  it  to  parties,  witnesses, 
and  jurors.  U.  S.  v,  McLeod,  (N.  D.  Ala. 
1902)    119  Fed.  416. 


Sec.  137.  [Attempt  to  influence  jtiror.]  Whoever  shall  attempt  to 
influence  the  action  or  decision  of  any  grand  or  petit  juror  of  any  court 
of  the  United  States  upon  any  issue  or  matter  pending  before  such  juror, 
or  before  the  jury  of  which  he  is  a  member,  or  pertaining  to  his  duties,  by 
writing  or  sending  to  him  any  letter  or  any  communication,  in  print  or 
writing,  in  relation  to  such  issue  or  matter,  shall  be  fined  not  more  than 
one  thousand  dollars,  or  imprisoned  not  more  than  six  months,  or  both. 
[35  Stat  L.  1113,] 

This  section  was  drawn  from  R.  S.  sec.  5405  (Act  of  June  10,  1872,  ch.  420,  17  Stat. 
L.  378),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  5405.  Every  person  who  attempts  to  influence  the  action  or  decision  of  any 
grand  or  petit  juror  upon  any  issue  or  matter  pending  before  such  juror,  or  before  the 
jury  of  which  he  is  a  member,  or  pertaining  to  his  duties,  by  writing  or  sending  to 
him  any  letter  or  any  communication,  in  print  or  writing,  in  relation  to  such  issue  or 
matter,  without  the  order  previously  obtained  of  the  court  before  which  the  juror  is 
summoned,  shall  be  punishable  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by 
imprisonment  not  more  than  six  months,  or  by  both  such  fine  and  imprisonment." 

The  only  material  alterations  in  this  section  were  the  addition  of  the  words  "  of  any 
court  of  the  United  States  "  after  the  word  "juror,"  where  it  first  appears,  and  the 
omission  of  the  words  "  without  the  order  previously  obtained  of  the  court  before 
whom  the  juror  is  summoned,"  which  had  formerly  appeared. 

Sec.  138.  [Allowing  prisoner  to  escape.]  Whenever  any  marshal, 
deputy  marshal,  ministerial  officer,  or  other  person  has  in  his  custody  any 
prisoner  by  virtue  of  process  issued  under  the  laws  of  the  United  States 
by  any  court,  judge,  or  commissioner,  and  such  marshal,  deputy  marshal, 
ministerial  officer,  or  other  person  voluntarily  suffers  such  prisoner  to 
escape,  he  shall  be  fined  not  more  than  two  thousand  dollars,  or  imprisoned 
not  more  than  two  years,  or  both.     [35  Stat.  L.  1113.] 

This  section  was  drawn  from  R.  S.  sec.  5409  (Act  of  June  21,  1860,  ch.  164,  12  Stat. 
L.  69),  which  was  repealed  by  section  341,  infray  this  title. 

The  (Hily  change  made  was  the  omission  of  the  words  "  for  a  term,"  which  formerly 
appeared  after  the  word  **  imprisoned." 

See  the  note  to  the  following  set^tion  139  of  this  Code. 


A  priioner  may  be  convicted  of  conspir- 
acy where  he  conspires  with  guards  to 
assist  him  in  escaping.  Ex  p.  Lvman,  ( W. 
D.  Wash.  191S)  202  Fed.  303,  wherein  the 
court  said:  "This  matter  is  before  the 
court  upon  the  demurrer  to  the  petition 
for  a  writ  of  habeas  corpus.  The  peti- 
tioner is  imprisoned  in  the  United  States 
penitentiary  at  McMenil  Island,  upon  c(5n- 
viction  by  the  District  Ooiirt  for  the 
northern   district   of   California,   of   con- 


spiracy, under  section  37  of  the  Penal 
Code.  The  indictment,  upon  which  he  was 
convicted,  charges  that,  while  the  peti- 
tioner was  held  by  the  United  States  mar- 
shal for  the  northern  district  of  Califor- 
nia, under  a  commitment  issued  by  a 
United  States  commissioner,  charging  him 
with  the  violation  of  section  215  of  the 
Criminal  Code,  and  while  he  was  in  the 
custody  of  a  certain  guard,  appointed  by 
said    marshal,    he    conspired    with    said 
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guard  and  another  to  aid,  assist,  and 
permit  the  petitioner  to  escape  from  such 
custody.  Ajnong  the  overt  acts  charged, 
it  is  alleged  that  the  guard  assisted  peti- 
tioner to  get  into  an  automobile,  secured 
for  the  purpose,  and  permitted  him  to 
leave  his  custody  and  escape. 

"  It  is  contended  by  petitioner  that 
there  is  no  federal  statute  punishing  a 
prisoner  for  escaping,  and  that,  as  the 
petitioner  was  the  escaping  prisoner,  he 
was  incapable  of  conspiring  with  the  offi- 
cer to  permit  his  escape.  Tlie  cases  cited 
do  not  support  the  contention.  Cases  of 
bribery,  dueling,  adultery,  and  bigamy  are 
not  analogous.  The  reasoning  that  sup- 
ports certain  of  those  decisions  does  not 
apply  to  the  case  now  before  the  court. 
The  participants  in  a  crime  that  in  its 
execution  requires  two  actors,  as  dueling, 
before  it  can  be  a  crime,  it  may  be  plausi- 
ble to  consider,  so  far  as  conspiracy  is 
concerned,  the  same  as  one  person  in  or- 
dinary crime,  and  that  there  can  be  no 
conspiracy  in  such  case  with  less  than 
three,  and  that,  if  a  punishment  was  pro- 
vided for  the  consummated  offense,  lese 
severe  in  its  nature  than  that  provided 
for  conspiracy,  that  a  legislative  intent 
was  thereby  shown  to  exclude  the  same 
from  the  scope  of  conspiracy.  To  volun- 
tarily permit  a  prisoner  to  escape  does 
not,  necessarily,  require  a  common  pur- 
pose between  the  officer  and  the  prisoner. 
For  example:  The  prisoner  escapes 
through  what  he  deems  the  '  neglect '  of 
the  guard,  wiien,  in  fact,  the  officer  has 
been  induced  by  a  third  person  to  suffer 
or  permit  the  escape.  In  such  case,  the 
officer  and  the  third  person  would  be  con- 


spirators, and  the  prisoner  not.  That  a 
prisoner  might  conspire  with  the  jail 
guard  for  the  escape  of  all  of  his  fellow 
prisoners,  but  that,  the  moment  the  pris- 
oner himself  becomes  a  benefiting  party 
to  the  scheme,  the  conspiracy  ia  destroyed, 
seems  a  lame  conclusion.  Ash  r.  State, 
[1886]  81  Ala.  76,  1  So.  558,  cited,  was 
a  case  in  which  the  statute  before  the 
court  condemned  one  for  *  aiding  the  es- 
cape of  another,'  wherein  it  was  held  that 
the  prisoner  who  was  aided  to  escape  was 
not  an  accomplice.  He  could  not  have 
been  prosecutcMl  as  a  principal  or  acces- 
sory, Because  he  had  not  aided  '  another,' 
but  himself.  The  statute  now  before  the 
court  condemns  the  officer  who  volun- 
tarily suffers  '  any  prisoner '  in  his  cus- 
tody, under  process,  to  esoape.    The  words 

*  any  prisoner '  are  of  sufficient  scope  to 
include  the  petitioner,  though  the  word 

*  another '  excludes  from  its  meaning 
one's  self.  The  prisoner  is  not  condemned 
for  regaining  his  liberty,  but  for  conspir- 
ing with,  and  thereby  causing,  the  guard 
to  be  false  to  his  duty,  in  voluntarily 
suffering  hiip  to  escape.  In  any  event, 
the  judgment  of  conviction  would  not  be 
questioned  by  this  court  on  habeas  cor- 
pus. The  prisoner  was  convicted  of  con- 
spiracy, an  offense  of  which  the  lower 
court  had  undoubted  jurisdiction.  The 
offense  against  the  United  States,  defined 
by  section  138  [the  text  section]  is  clearly 
one  that  persons  may  conspire  to  commit. 
If  petitioner  could  not  be  held  as  a  party 
to  such  a  conspiracy,  that  question  is  one 
that  could  only  be  corrected  on  a  w^rit  of 
error,  sued  out  regularly  to  review  the 
judgment   of  conviction." 


Sec.  139.  [Application  of  preceding  section.]  The  prec<eding  section 
shall  be  construed  to  apply  not  only  to  cases  in  which  the  prisoner  who 
escaped  was  charged  or  found  guilty  of  an  offense  against  the  laws  of  the 
United  States,  and  to  cases  in  which  the  prisoner  may  be  in  custody  charged 
with  offenses  against  any  foreign  government  with  which  the  United  States 
have  treaties  of  extradition,  but  also  to  cases  in  which  the  prisoner  may  be 
held  in  custody  for  removal  to  or  from  the  Philippine  Islands  as  provided 
by  law.    [35  IStat.  L.  1113,] 

This  section  was  in  part  a  re-enactment  of  R.  S.  sec.  5410  (Act  of  June  21,  1860,  cIl 
164,  12  Stat.  L.  69),  which  was  repealed  by  section  341,  infra,  this  title,  and  which 
read  as  follows: 

"  Sec.  6410.  The  preceding  section  shall  be  construed  to  apply  not  only  to  cases  in 
which  the  prisoner  who  escaped  was  charged  or  found  guilty  of  an  offense  against  the 
laws  of  the  United  States,  but  also  to  cases  in  which  a  prisoner  may  be  in  custody 
charged  with  offenses  against  any  foreign  government  with  which  the  United  States 
have  treaties  of  extradition." 

The  latter  part  of  the  section  relating  to  the  Philippine  Islands  was  drawn  frona  an 
Act  of  Feb.  6,  1905,  ch.  454,  i  2,  33  Stat.  L.  698,  which  extende<l  the  provisions  of 
R.  S.  sec.  .^09  (noted  under  the  preceding  section  138  of  this  Code)  and  R.  S.  sec. 
5410,  here  noted,  to  proceedings  in  extradition  from  the  Philippine  Islands,  either  to 
the  United  States  under  the  Act  of  Feb.  9,  1903,  ch.  259,  or  to  foreign  countries,  under 
the  provisions  of  said  Act  of  Feb.  6,  1905,  ch.  454,  which  was  not  repealed  in  toma  by 
this  Code.    See  Philippine  Islands. 
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Sec.  140.  [Obstructing  process  or  assaulting  an  officer.]  Whoever 
shall  knowingly  and  willfully  obstruct,  resist,  or  oppose  any  officer  of  the 
United  States,  or  other  person  duly  authorized,  in  serving,  or  attempting 
to  serve  or  execute,  any  mesne  process  or  warrant,  or  any  rule  or  order,  or 
any  other  legal  or  judicial  writ  or  process  of  any  court  of  the  United  States, 
or  United  States  commissioner,  or  shall  assault,  beat,  or  wound  any  officer 
or  other  person  duly  authorized,  knowing  him  to  be  such  officer,  or  other 
person  so  duly  authorized,  in  serving  or  executing  any  such  writ,  rule, 
order,  process,  warrant,  or  other  legal  or  judicial  writ  or  process,  shall  be 
fined  not  more  than  three  hundred  dollars  and  imprisoned  not  more  than 
one  year.     [35  Stat  L.  1114,] 

This  section  was  drawn  from  IJ.  S.  sec,  53&8  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
117),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  5398.  Every  person  who  knowingly  and  willfully  obstructs,  resists,  or  opposes 
any  officer  of  the  United  States  in  serving,  or  attempting  to  serve  or  execute,  any  mesne 

f process  or  warrant,  or  any  rule  or  order  of  any  court  of  the  United  States,  or  any  other 
egal  or  judicial  writ  or  process,  or  assaults,  beats,  or  wounds  any  officer  or  other 
person  duly  authorized  in  serving  or  executing  any  writ,  rule,  order,  process,  or  war- 
rant, shall  be  imprisoned  not  more  than  twelve  months,  and  fined  not  more  than  three 
hundred  dollars.'* 

Aside  from  a  transposition  of  the  language  of  the  section,  the  only  other  changes 
consist  in  extending  its  provisions  to  any  person  authorized  to  serve  or  execute  any 
writ  or  process,  and  to  writs  and  process  issued  by  United  States  commissioners. 
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I.      INTBODUCTOBT 


Prospective  operation. —  Early  author- 
ities construing  former  R.  S.  sec.  5398, 
held  that  it  was  prospective  in  its  opera- 
tion and .  applied  to  obstructions  of  the 
execution  of  process  by  officers  of  the 
United  States  acting  under  jurisdictions 
established  bv  subsequent  Acts  of  Con- 
gress. U.  S."  r.  Buck,  (1860)  4  Phila. 
(Pa.)  161,  17  I^g.  Int.  (Pa.)  181,  24 
Fed.  Cas.  No.  14,680. 

Effect  of  fugitive  slave  law. —  See 
Charge  to  Grand  Jury,  (1851)  2  Blatchf. 
fi59,  30  Fed.  Cas.  Xo.  18,262. 

• 

II.  Natube  of  Obtense 

In  an  early  case  it  was  held  that  the 
offense  defined  by  this  section  was  a  mis- 
demeanor. Charge  to  Grand  Jury,  (1864) 
2  Cart.  637,  30  Fed.  Cas.  No.  18,250. 

III.  "Resist" 

What  constitutes  resistance. —  "Resist- 
ance to  an  officer  is  to  oppose  him  by  di- 
rect, active,  and  more  or  less  forcible 
means.    It  means  something  more  than  to 


hinder,  or  interrupt,  or  prevent,  or  baffle, 
or*  circumvent.  The  gist  of  the  offense 
of  resisting  is  personal  resistance  of  the 
officer,  that  is,  personal  opposition  to  the 
Exercise  of  official  authority  or  duty  by 
direct,  active,  and  in  some  degree  forci- 
ble means."  U.  8.  i?.  McDonald,  (1879) 
8  Biss.  439,  26  Fed.  Cas.  No.  15,667. 

Wilful  resistance. — "To  constitute  the 
offense  of  resisting  an  officer,  as  is  ap- 
parent from  the  language  of  the  statute, 
the  resistance,  or  obstruction,  or  opposi- 
tion must  be  wilful.  The  term  wilful, 
as  here  used,  means  something  more  than 
intentional.  It  is  to  be  here  considered 
as  implying  an  evil  intent  w^ithout  justifi- 
able excuse.  An  act  wilfully  done  means 
that  it  is  done  wrongfully,  in  bad  faith, 
with  evil  intent;  that  it  is  done  with  a 
bad  purpose,  and  as  an  act  which  a  per- 
son of  reasonable  knowledge  and  ability 
must  know  to  be  contrary  to  duty.  This 
is  its  sense  when  used  in  a  criminal  stat- 
ute like  this.  So,  to  establish  the  of- 
fense charged,  it  must  be  shown  that  the 
alleged  acts  of  resistance,  if  any  were 
committed,  were  done  knowingly  and  wil- 
fully, that  is,  with  evjl  intent  or  purpose 
and*  a»  acts  known  to  be  contrary  to 
duty."  U.  S.  v.  McDonald,  (1879)  8  Biss. 
439,  26  Ted.   Oas.   No.    15,667. 

Present  personal  resistance. —  ''Al- 
though to  establish  a  case  of  resistance, 
it  must  appear  that  the  party  was  per- 
sonally present  and  ptTSonally  resisting, 
liability  to  the  charge  of  obstructing  may 
be  established  by  showing  that  the  party 
has  wilfully  caused  any  impediment  or 
hindrance  to  the  interpose<l,  though  not 
pers»>naHy  present  and  actively  co-operat- 
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ing  in  the  direct  act  of  obstructing.  It 
should  appear,  however,  that  such  party 
in  some  manner  and  at  some  stage  aided 
or  abetted  the  act  of  obstructing."  U.  S. 
V.  McDonald,  (187»)  8  Biss.  439,  26  Fed. 
Cas.  No.  16,667. 

Violence. —  Under  an  indictment  for  re- 
sisting an  officer  in  the  execution  of  a 
warrant  of  arrest  it  is  not  essential  that 
the  assault  shall  be  committed  in  order 
to  complete  the  offense.  If  the  person 
for  whom  the  warrant  is  issued  refuses 
to  come  with  the  officer  and  does  not 
come,  this  is  a  resistance  within  the 
meaning  of  the  statute.  U.  S.  r.  Lukins, 
(1818)  3  Wash.  336,  26  Fed.  Cas.  No. 
16,639. 

Threatening  resistance. — ^A  mere  threat 
to  resist  the  execution  of  a  writ  of  pos- 
session is  not  an  offense  under  the  stat- 
ute, but  if,  when  the  officer  is  about  to 
execute  the  writ,  such  a  threat  is  made 
by  a  person  retaining  the  possession,  ac- 
companied by  the  exercise  of  force,  or 
having  the  capacity  to  exercise  it,  in  con- 
sequence of  which  the  officer  cannot  do 
his  duty,  there  is  a  violation  of  the  stat- 
ute. The  officer  is  not  obliged  to  risk  his 
life  or  expose  himself  to  personal  vio- 
lence. U.  S.  V.  Lowry,  (1808)  2  Wash. 
169,  26  Fed.  Cas.  No.  15,636.  See  also 
U.  S.  r.  Smith,  (1870)  1  Dill.  212,  27 
Fed.  Ca«.  No.  16,333. 


IV.  "Obstruct" 

What  constitutes  obstructing. —  "  The 
statute,  however,  does  not  limit  the  of- 
fense to  resistance  alone;  it  includes  also 
wilful  acts  of  obstruction  or  opposition; 
and  to  obstruct  is  to  interpose  obstacles 
or  impediments,  to  hinder,  impede,  or  in 
any  manner  interrupt  or  prevent,  and  this 
term  does  not  necessarily  imply  the  em- 
ployment of  direct  force,  or  the  exercise 
of  direct  means.  It  includes  any  passive, 
indirect,  or  circuitous  impediments  to 
the  service  or  execution  of  process;  such 
as  hindering  or  preventing  an  officer  by 
not  opening  a  door  or  removing  an  ob- 
stacle, or  concealing  or  removing  prop- 
erty." U.  S.  V.  McDonald,  (1879)  8  Biss. 
439,  26  Fed.  Cas.  No.  15,667. 

Passiye  obstruction. —  "  If  a  multitude 
of  persons  should  assemble,  even  in  a 
public  highway,  with  the  design  to  stand 
together  and  thus  prevent  the  officer  from 
passing  freely  along  the  way,  in  the  exe- 
cution of  his-  precept,  and  the  officer 
should  thus  be  hindered  or  obstructed, 
this  would,  of  itself,  and  without  any  ac- 
tive violence,  be  such  an  obstruction  as 
is  contemplated  by  this  law.  If  to  this 
be  added  use  of  any  active  violence,  then 
the  officer  is  not  only  obertructed,  but  he 
is  resisted  and  opposed,  and,  of  course, 
the  offense  is  completed,  for  either  of  them 
is  sufficient  to  constitute  it."     Charge  to 


Grand  Jury,  (1854)  2  Curt.  637,  30  Fed. 
Cas.  No.  18,250. 

Violence. —  To  support  an  indictment 
under  the  statute  it  is  not  necessary  t<j 
prove  that  the  accused  used  or  even 
threatened  acti'ne  violence.  Any  obstruc- 
tion to  the  free  passage  of  the  officer,  or 
his  lawful  assistants,  wilfully  placed  in 
his  or  their  way,  for  the  purpose  of  those 
obstructing  him,  or  them,  is  sufficient. 
Charge  to  Grand  Jury,  (1854)  2  Curt. 
637,  30  Fed.  Cas.  No.  18,250. 

Improper  release  of  federal  prisoner  by 
state  authority. —  If  a  judge  of  a  state 
court  uses  his  position  and  office  for  the 
purpose  of  accomplishing  an  improper  re- 
lease of  a  prisoner  in  the  custody  of  the 
United  States  marshal  who  was*  execut- 
ing a  warrant  of  commitment  issued  by  a 
United  States  commissioner,  the  judge  and 
those  who  acted  with  him  are  guilty  of 
having  obstructed  process  within  the  pro- 
hibition of  the  statute,  if  in  so  acting 
he  was  not  acting  in  good  faith.  U.  S.  v. 
Doss,  (1872)  11  Am.  L.  Reg.  N.  S.  320,  25 
Fed.  Cas.  No.  14,085. 


V.  Ofpiceb  of  United  Statics 

Deputy  marshal. — A  duly  appointed 
acting  deputy  marshal  is  an  "  officer  of 
the  United  States  "  within  the  purview  of 
the  statute.  U.  S.  t\  Martin,  (D.  C.  Ore. 
1883)  17  Fed.  150;  Matthews  i?.  U.  S., 
(1897)   32  Ct  CI.  123. 

Custodian  of  attached  property. — ^A 
United  States  marshal  may  designate  and 
appoint  a  person  as  custodian  to  hold 
property  levied  on  by  him  under  a  writ 
of  attachment,  and  when  it  is  held  in  the 
custody  of  a  person  so  appointed,  it  is, 
in  law,  in  the  charge  and  custody  of  the 
marshal,  and  one  resisting  or  obstruct- 
ing tbc  custodian  in  holding  the  attached 
property  is  subject  to  the  penalties  im- 
posed and  within  the  purview  of  the  stat- 
ute. U.  S.  t\  McDonald,  (1879)  8  Biss. 
439,  26  Fed.  Cas.  No.  15,667, 

Indian  policeman. —  flhe  words  "  any 
officer  of  the  United  States,"  as  used  in 
this  section,  cannot  be  construed  to  in- 
clude any  others  than  those  appointed  by 
the  President,  the  courts  of  law,  and 
heads  of  departments.  Therefore  an  in- 
dictment under  the  first  clause  for  resist- 
ing an  Indian  policeman  of  the  United 
States  cannot  be  sustained,  as  such  po- 
liceman does  not  derive  hie  authority  in 
any  of  the  ways  above  stated,  and  hence 
is  not  an  officer  of  the  United  States. 
U.  S.  r.  MuUin,  (D.  C.  Neb.  1895)  71 
Fed.  682. 

The  keeper  of  a  state  jail  into  whose 
custody  a  person  has  been  committed  by 
legal  process,  issued  by  a  United  States 
judge  is  an  officer  within  the  purview  o! 
the  statute.  Matthews  v.  U.  S.,  (1807) 
32  Ct.  CI.  123. 
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VI.  "Legal"  Pbocess,  Etc. 

Kecessity  of  legal  process.— To  consti- 
tute an  oifense  under  the  law  the  obstruc- 
tion must  have  been  of  legal  process;  and 
whatever  may  have  been  the  form  or  pur- 
pose of  the  process,  it  is  not  legal  process, 
within  the  meaning  of  this  Act,  unless  it 
emanated  from,  and  was  issued  by,  some 
tribunal,  judge,  or  magistrate,  author- 
ized by  the  laws  of  the  United  States  to 
issue  such  process.  U.  S.  v.  Stowell, 
(1864)  2  Curt.  163,  27  Fed.  Cas.  No. 
16,409. 

But  the  language  of  the  Act  embraces 
every  legal  process  whatsoever,  whether 
issued  by  a  court  of  sessions,  or  by  a 
judge,  or  magistrate,  or  commissioner, 
acting  in  the  due  administration  of  any 
hiw  of  the  United  States.  Charge  to 
Grand  Jury,  (1864)  2  Owrt,  637,  30  Fed. 
Cas.  No.  18,260;  U.  S.  t\  Buck,  (1860) 
4  PWla.  (Pa.)  161,  17  Leg.  Int.  (Pa.) 
181,  24  Fed.  Cas.  No.  14,680.         , 

It  is  no  offense  to  resist  or  obstruct  an 
officer  who  is  acting  without  authority, 
or  wlio  is  exceeding  his  authority.  U.  S. 
f.  Fears,  (1878)  3  Woods  510,  25  Fed. 
Cas.  No.   15,080. 

Section  as  limited  to  judicial  process. — 
The  provisions  of  the  statute  are  not  lim- 
ited to  strictly  judicial  processes.  The 
emplojrment  of  the  words  "  or  any  other 
legal  or  judicial  writ  or  process  "  clearly 
shows  that  the  section  was  intended  to 
include,  not  only  writs,  processes,  rules, 
and  orders  issued  bv  the  judicial  branch 
of  the  government,  but  all  legal  writs  or 
process  properly  issuable  by  any  other 
governmental  authority.  U.  S.  <?.  Mullin, 
(D.  C.  Neb.  189-5)   71  Fed.  682. 

Proceas  issued  by  judge. — Provisions  of 
the  statute  are  not  limited  to  process 
issued  by  courts  but  also  to  that  which 
may  have  been  issued  by  a  judge,  and  the 
resistance  of  a  process  issued  by  a  judge 
is  an  offense  against  the  statute.  U.  S. 
P.  Lukins,  (1818)  3  Wash.  335,  26  Fed. 
Cas.  No.  15,639. 

Resisting  unauthorized  arrest. —  One 
who  resists  an  officer  attempting  to  ar- 
rest him  for  failure  to  furnish  bail  which 
the  officer  had  no  authority  to  demand, 
is  not  guilty  of  a  violation  of  the  statute. 
U.  S.  V,  Mundell,  (1795)  1  Hughes  416, 
27  Fed.  Cas.  No.  15,834. 

Resistance  to  unauthorized  order. — 
Where  the  act  of  the  defendant  in  ob- 
structing or  opposing  the  officer  was  com- 
mitted while  the  officer  was  attempting 
to  execute  an  order  of  a  United  States 
commissioner  which  it  was  beyond  the 
power  of  the  latter  to  give,  the  defendant 
18  not  subject  to  the  provisions  of  the 
statute.  So  where  the  accused  took  from 
the  custody  of  a  deputy  marshal  a  sea- 
man whom  he  was  delivering  to  the  mas- 
ter of  a  vessel  in  accordance  with  the  di- 
rection  of    a    British    consul,    a   United 


States  commissioner  having  ordered  the 
marshal  to  surrender  and  restore  the  sea- 
man to  the  ship  under  the  direction  of 
the  consul,  the  defendant  is  not  liable,  as 
such  order  was  in  excess  of  the  commis- 
sioner's power.  U.  S.  v.  Kelly,  (D.  C. 
Ore.  1901)    108  Fed.  538. 

If  a  warrant  contains,  on  its  face,  a 
cause  of  arrest  within  the  jurisdiction  of 
the  magistrate  and  purports  to  have  been 
issued  within  his  local  jurisdiction,  and 
is,  in  other  respects,  formal,  the  officer 
is  bound  to  execute  it,  and  resistance  is 
unlawful,  although,  in  fact,  that  offense 
was  not  committed  within  the  'local  juris- 
diction of  the  magistrate.  U.  S.  r. 
Thompson,  (1823)  2  Cranch  C.  O.  409, 
28  Fed.  Cas.  No.  16,484  (at  p.  89). 

Attempt  to  arrest  without  warrant. — 
A  constable  is  not  in  the  discharge  of  his 
official  duty  when  searching  for  a  man 
(who  is  represented  to  him  as,  and  whom 
he  believes  to  be,  a  loose  and  disorderly 
person  without  visible  means  of  liveli- 
hood, a  night-walker  and  frequenter  of 
bawdy-houses,  and  a  keeper  of  false 
keys),  with  intent  to  arrest  him  without 
a  warrant,  and  carry  him  before  a  jus- 
tice of  the  peace  to  be  dealt  with  accord- 
ing to  law;  and  it  is  not  an  indictable 
of^nse  to  threaten  to  kill  the  constable 
if  he  should  attempt  to  arrest  him.  U. 
S.  t\  Goure,  (1834)  4  Cranch  C.  C.  488, 
25  Fed.  Cas.  No.  15,240   (at  p.  1381). 

Order  of  executive  department. — ^When- 
ever, by  the  provisions  of  the  constitution, 
or  of  a  treaty  made  in  pursuance  thereof, 
or  an  Act  of  Congress,  the  executive  de- 
partment of  the  government  is  charged 
with  the  performance  of  some  duty  or 
obligation,  and,  to  secure  due  performance 
thereof,  it  becomes  necessary  that  certain 
action  must  be  taken,  and  the  executive 
department,  acting  through  the  proper 
channel,  issues  a  written  order  of  man- 
date requiring  the  doing  of  the  appro- 
priate act,  and' directing  a  proper  person 
to  execute  such  mandate  or  command, 
such  a  writing  is  a  legal  writ,  within 
the  meaning  of  this  section  of  the  statute. 
U.  S.  f.  Mullin,  (D.  C.  Neb.  1895)  71 
Fed.  682. 

A  commissioner  of  a  United  States 
court  may,  in  a  proper  case,  issue  "  legal 
process"  within  the  meaning  of  the  latter 
clause  of  this  section,  even  though  he  is 
not  a  "  court  of  the  United  States " 
within  the  meaning  of  the  statute.  U.  S. 
r.  Martin,  (D.  C.  Ore.  1883)  17  Fed. 
150. 

In  U.  S.  V.  Martin,  (D.  C.  Ore.  1883) 
14  Fed.  817,  it  was  held  that  the  United 
States  having  jurisdiction  of  the  murder 
of  a  white  man  by  an  Indian  on  an  In- 
dian reservation,  a  commitment  by  a 
United  States  commissioner  of  an  Indian 
charged  with  this  crime  came  within  the 
protection  of  R.  S.   sec.  5398,  now  this 
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section,  and  one  obstructing  a  deputy 
marshal  in  the  execution  of  such  process 
was  subject  to  the  provisions  of  the  stat- 
ute. 

Order  of  Indian  agent.— In  U.  S.  c. 
Mullin,  (D.  C.  Neb.  1895)  71  Fed.  682, 
it  was  held  that  as  by  treaty  as  well 
as  by  express  statutory  provision  the 
Indian  agent  was  the  officer  charged  with 
the  performance  of  the  duty  of  removing 
intruders  from  the  reservation  and  of  pro- 
tecting the  Indians  in  the  use  and  occu- 
pancy of  the  reservation,  an  order  in  writ- 
ing by  him,  issued  to  secure  the  perform- 
ance of  this  duty,  was  an  order  requiring 
obedience  upon  the  part  of  all  within  its 
terras  and  was  therefore  a  legal  writ,  and 
any  one  who  wilfully  obstructed  or  resisted 
an  officer  of  the  I'nited  States  in  the  serv- 
ice pr  execution  of  such  an  order  was 
guilty  of  the  offense  of  obstructing  or  re- 
sisting the  service  or  execution  of  the 
legal  writ,  within  the  meaning  of  the 
statute. 

A  writ  of  attachment  is  mesne  process 
within  the  meaning  of  the  statute  and  is 
protected  bv  this  provision.  U.  S.  v.  Mc- 
Donald, (1879)  8  Bisa.  439,  26  Fed.  Cas. 
No.  15,667,  wherein  the  rule  is  laid  down 
that  where  property  has  been  attached  by 
the  marshal  and  he  is,  through  a  special 
custodian,  holding  the  property  under  a 
levy,  thus  previously  made,  the  obstruc- 
tion of  or  resistance  to  the  custodian  of 
the  property,  if  otherwise  unlawful,  is  as 
much  an  offense  under  this  statute,  as 
if  such  obstruction  or  resistance  had 
taken  place  while  the  attachfaient  was 
actually  in  progress  or  before  the  *  writ 
was  returned.  The  offense  does  not  con- 
sist alone  of  obstructing  or  resisting  an 
officer  in  serving  or  attempting  to  serve 
process.  It  includes  as  well  obstruction 
or  resistance  to  an  officer  in  attempting  to 
execute  the  writ,  and  holding  of  attached 
property  of  the  levy  and  .seizure  is  part 
of  the  execution  of  the  process.  It  is  also 
ruled  that  where  the  officers  acting  in 
good  faith  and  on  reasonable  grounds  levy 
on  property  not  belonging  to  a  defendant 
in  attachment  proceedings,  the  real  owner 
by  resisting  and  obstTucting  them  in  the 
execution  of  the  procc^ss  becomes  liable 
to  the  provisions  of  the  statute.  But  if 
the  officers  do  not  act  in  other  proceedings 
under  the  writ  of  attachment  in  good 
faith,  or  act  without  reasonable  grounds 
for  believing  that  the  property  is  in  fact 
held  by  the  real  owner  or  his  duly  author- 
ized agent  acting  in  good  faith,  there  is 
no  such  resistance  as  is  made  a  punish- 
able offense  by  this  statute.  U.  S.  v.  Mc- 
Donald, (1879)  8  Biss.  439,  26  Fed.  Cas. 
No.  15,667. 

Distress  warrant. —  In  U.  S.  v.  Myers, 
(1870)  14  Int.  Rev.  Rec.  14,  27  Fed. 
Cas,  No.  15,847,  it  was  held  that  the  Act 
of  April  30,  1790,  ch.  9  (1  Stat.  L.  117), 


was  intended  to  protect  only  proceaa 
issued  by  the  courts,  magistrates,  or  com- 
missioners of  the  United  States  in  pursu- 
ance of  its  laws,  and  that  the  process  of 
distraint  did  not  come  within  the  protec- 
tion   of    the    statute.      U.    S.    v.    Aiyers, 

(1870)  14  Int.  Rev.  Rec.  14,  27  Fed.  Cas. 
No.  15,847. 

Verbal  orders. — The  section  is  not  lim- 
ited to  written  orders,  but  its  language  is 
sufficiently  broad  to  include  also  all  valid 
oral  orders.  So  an  indictment  may  be 
had  under  the  statute  of  one  who  resists 
the  execution  of  a  verbal  order  given  by 
the  court  to  the  marshal  to  remove  her 
from  the  court  room  for  disturbing  the 
proceedings  of  the  court.  U.  S.  r.  Terry, 
(N.  D.  Cal.   1890)   41  Fed.  771. 

The  habere  faciaa  possessionem  cannot 
be  executed  after  the  return  day,  and  if 
it  be  attempted,  resistance  to  it  is  no 
offense  against  the  act  of  Congress.  U. 
S.  r.  Slavmaker,  ( 1821 )  4  Wash.  169,  27 
Fed.  Cas!  No.  16,313   (at  p.  1127). 

'The  offense  of  opposing  or  obstructing 
the  execution  of  a  writ  of  habere  facias 
possessionem  is  complete  when  the  person 
in  possession  refuses  to  yield  it,  and  by 
threat  of  violence  which  it  is  in  his  power 
to  enforce  prevents  the  officer  from  dispos- 
sessing him.  It  is  not  material  how  far 
it  is  in  the  power  of  such  person  immedi- 
ately to  deliver  the  vacant  possession  to 
the  plaintiff  in  the  writ.  U.  S.  v.  Lowry, 
(1808)  2  Wash.  169,  26  Fed.  Caa,  No. 
15,636. 


VII.  Aiding  and  Abetting 

"  All  who  are  present  and  actually  ob- 
struct, resist,  or  oppose,  are  of  course 
guilty.  So  are  all  who  are  present, 
leagued  in  the  common  design,  and  so 
situated  as  to  be  able,  in  case  of  need, 
to  afford  assistance  to  those  actually  en- 
gaged, though  they  do  not  actually  ob- 
struct, resist,  or  oppose.  If  they  are  pres- 
ent  for  the  purpose  of  affording  assistance 
in  obstructing,  resisting,  or  opposing  the 
officers,  and  are  so  situated  as  to  De  able, 
in  any  event  which  may  occur,  actually 
to  aid  in  the  common  design,  though  no 
overt  act  is  done  by  them,  they  are  still 
guiltv  under  this  law."  Charge  to  Grand 
Jurv^  (1854)  2  Curt.  637,  30  Fed.  Cas. 
No.*  18,250. 

Not  only  those  who  are  present,  but 
those  who,  though  absent  when  the  offense 
was  committed,  procured,  counseled,  com- 
manded, or  abetted  others  to  commit  the 
offense,  are  indictable  as  principals. 
Language  addressed  to  persons  who  im- 
mediately afterwards  commit  an  -offense, 
actually  intended  by  the  speaker  to  incite 
those  addressed  to  commit  it,  and  adapted 
thus  to  incite  them,  is  such  a  counseling 
or  advising  to  the  crime  as  the  law  oon- 
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templates,  and  the  person  so  inciting 
others  is  liable  to  be  indicted  as  a  prin- 
cipal. Charge  to  Grand  Jury,  (1854)  2 
Curt.  637,  30  Fed.  Cas.  No.  18,260. 

VIII.  Scienter 

■ 

"  It  would  seem  to  follow  from  the  reas- 
oning of  the  court  in  Pettibone  v.  U.  S., 
11893]  148  U.  S.  197,  whicli,  however, 
related  directly  only  to  section  5399,  that 
the  offense  of  obstruction  denounced  by 
the  first  part  of  section  5398  was  not  com- 
plete unless  the  scienter  extended  to  the 
character '  of  the  officer  and  of  the  proc- 
ess." Blake  c.  U.  fe..  (C.  C.  A.  Ist  Cir. 
189^)  71  Fed.  286,  33  U.  S.  App.  376, 
18  C.  C.  A.  117. 

Where  a  defendant  has  knowledge  that 
the  officers  of  justice  are  in  pursuit  of 
him  for  an  offense  committed  by  him 
against  the  law,  he  will  not  be  justified 
in  resisting  such  officers,  even  though  such 
officers  do  not  exhibit  to  him  the  warrant 
or  inform  him  of  the  particular  cause 
of  his  arrest.  Cross  t*.  I'.  S.,  (1857)  2 
Hayw.  &  H.  (D.  C.)  290,  30  Fed.  Cas. 
No.  18,286   (at  p.  1067). 

IX.  Indictment 

In  general. —  "To  constitute  the  ofTenae 
created  by  the  Act  of  Congress  in  ques- 
tion, it  is  necessary  that  three  distinct 
facts  should  be  established.  Those  three 
distinct  facts  are:  (1)  That  a  legal  proc- 
ess, warrant,  writ,  rule,  or  order  was 
issued  by  a  court  of  the  irnited  States; 
(2)  That  such  legal  proceHs,  warrant, 
writ,  rule,  or  order,  after  the  same  was 
issued,  was  in  the  hands  of  some  officer 
of  the  United  States  for  service,  who  had 
authority,  by  the  laws  of  the  United 
States,  to  serve  the  same ;  ( 3 )  That,  after 
such  legal  process,  warrant,  writ,  rule, 
or  order  was  in  the  hands  of  such  officer 
for  service,  some  one  knowingly  and  wil- 
fully obstructed,  resisted,  or  opposed  him 
in  serving  or  attempting  to  serve  or 
execute  the  same.  These  are  all  the  facts 
necessary  to  constitute  the  offense.  An 
indictment  founded  upon  the  Act  must, 
in  order  to  be  adjudged  sufficient,  dis* 
tinctly  state  and  charge  the  existence  of 
those  three  several  facts.'*  I'.  S.  f.  Tinkle- 
paugh,  (1856)  3  Blatchf.  425,  28  Fed. 
Caa.  No.  16,526. 

Under  the  Act  of  1790  (1  Stat.  L.  117), 
the  resistance  or  obstruction  of  some  legal 
process  is  the  gist  of  the  offense  and  the 
indictment  must  show  what  the  process 
was  and  set  forth  such  facts  as,  if  true, 
would  make  the  process  legal.  U.  S.  v. 
Stowell,  (1854)  2  Curt.  153,  27  Fed.  Cas. 
^o.  16,409. 

An  indictment  for  resisting  a  public 
officer  need  not  set  fortli  the  particular 
exercise  of  office,  in  which  he  was  en- 
gaged,  nor   the    particular    act   and   cir- 


cumstances of  obstruction.  U.  S.  i'.  Bach- 
elder,  (1814)  2  Gall.  15,  24  Fed.  Gaa. 
No.  14,490. 

A  count  in  an  indictment  which  charges 
that  the  defendant  did  unlawfully  assault, 
beat,  and  wound  a  named  person,  an  officer 
of  the  United  States,  to  wit,  an  Indian 
policeman,  while,  as  such  officer,  he  was 
serving  and  executing  a  writ  issued  to 
him  by  the  Indian  agent,  clearly  charges 
that  such  person  was  assaulted  and  beaten 
by  the  defendant  while  the  former  was 
serving  a  legal  writ,  having  lawful  au- 
thority to  serve  the  same,  he  being  an 
Indian  policeman,  and  as  such  being  an 
officer  of  the  United  States.  In  such  an 
indictment  the  latter  averment  can  be  re- 
jected as  surplusage  and  the  count  is  good 
under  the  second  clause  of  the  statute. 
U.  S.  r,  Mullin,  (D.  C.  Neb.  1896)  71 
Fed.  682. 

Authority  to  iisve  process. —  ''An  \n^ 
dictment  under  the  twenty-second  section 
of  the  Act  of  1790,  making  it  an  offense 
knowingly  and  wilfully  to  obstruct,  resist, 
or  oppose  any  officer  of  the  United  States 
in  serving  any  legal  process,  must  show 
by  proper  averments  that  the  process  was 
legal,  not  only  in  form  and  purpose,  but 
as  emanating  from  some  court  or  officer 
empowered  bv  law  to  issue  such  process." 
U.  S.  r.  CoVer,  (W.  D.  Pa.  1891)  46 
Fed.  284;  U.  S.  t\  Stowell,  (1864)  2 
Curt.  153,  27  Fed.  Cas.  No.  16,409. 

What  particular  averments  are  neces- 
sary to  show  this  authority  to  issue  the 
process  alleged  to  be  obstructed,  depends 
upon  the  character  of  the  tribunal  or 
officer  from  whom  it  came.  If  the  officer 
who  granted  the  process  had  by  law  only 
a  limited  and  special  authority,  depend- 
ent for  its  existence  upon  particular  facts, 
every  fact  necessary  to  the  existence  of 
that  authority  must  either  be  averred  m 
the  indictment  or  appear  on  the  face  of 
the  process  set  out  therein.  U.  S.  v, 
Stowell,  (1854)  2  Curt.  153,  27  Fed.  Caa 
No.  16,409. 

An  averment  that  the  warrant  resisted 
was  issued  by  a  commissioner  is  not  good, 
but  the  facts  constituting  the  due  issue 
must  be  recited,  and  the  absence  of  an 
averment  that  the  commissioner  who 
issued  the  warrant  was  thereto  author- 
ized, cannot  be  aided  by  referring  to  the 
court  records.  U.  S.  t>.  Wilcox,  (1859) 
4  Blatchf.  391,  28  Fed.  Cas.  No.  16,692. 

The  want  of  an  averment  that  the  war- 
rant which  was  resisted  proceeded  from 
one  having  lawful  authority  to  issue  it 
cannot  be  supplied  by  showing  that  the 
power  of  the  officer  to  issue  the  warrant 
appears  as  a  matter  of  record  in  the  court 
before  which  the  indictment  was  brought. 
IT.  S.  a  Stowell,  (1854)  2  Curt.  153,  27 
Fed.  Cas.  No.  16,409. 

Warrant  in  hands  of  officer  for  execu- 
tion.—  In  accordance  with  the  rule  that, 
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with  reference  to  statutory  offenseB,  it  is 
usually  sufficient  to  follow  the  language  of 
the  statute,  an  indictment  under  this  stat- 
ute for  assaulting  a  deputy  marshal  who 
was  executing  a  warrant  issued  from  the 
District  Court  of  the  United  States,  is 
not  insufficient  for  its  failure  to  allege 
that  the  warrant  had  been  given  to  the 
officer  to  be  by  him  executed,  or  that  it 
was  in  his  hands  at  the  time  of  the  sup- 
posed obstruction,  or  that  he  had  any 
orders,  directions,  or  authority  to  execute 
the  warrant.  Blake  t-.  U.  8.,  (C.  G.  A. 
1st  Cir.  1895)  71  Fed.  286,  33  U.  S. 
App.  376,  18  C.  C.  A.  117. 

Setting  out  of  warrant. — ^An  indictment 
under  this  statute  for  assaulting  an  officer 
while  he  was  executing  a  warrant  issued 
from  the  District  Court  of  the  United 
States  is  sufficient  if  it  recite  that  the 
warrant  was  duly  issued  and  need  not  set 
out  the  warrant  or  its  purport,  as  the  al- 
legations touchini^  the  warrant  do  not 
come  in  as  the  essence  of  the  offense,  and, 
further,  the  words  **  duly  issued  "  import 
that  the  warrant  in  all  matters  of  form 
ooniplied  with  the  law.  In  such  case  it 
will  be  presumed  to  have  been  rightly 
ordered  and  done.  Blake  t?.  U.  S.,  (C.  C. 
A,  Ist  Cir.  1895)  71  Fed.  286,  33  U,  S. 
App.  376,  18  C.  C.  A.  117. 

Averment  of  contents  of  libel  on  which 
warrant  of  attachments  was  based. — 
Where  the  indictment  is  baaed  on  the  ob- 
structing of  an  officer  serving  a  w^arrant 
of  attachment  against  a  steanoship  upon 
the  filing  of  a  libel  it  is  not  necessary 
that  the  indictment  show  what  particular 
averments  were  contained  in  the  libel.  If 
the  warrant  is  valid  the  one  obstructing 
the  officer  comes  within  the  provisions  of 
the  statute .  even  though  the  libel  upon 
which  it  was  issued  w^as  not  sufficient  to 
authorize  the  issuance  of  the  warrant. 
U.  S.  V.  Tinklepaugh,  (1856)  3  Blatchf. 
425,  28  Fed,  Cas.  No.   16,526. 

Scienter. —  It  is  hornbook  law  that  in 
indictments  for  a  large  class  of  offenses 
a  scienter  must  be  charged.  In  an  indict- 
ment for  uttering  forged  paper,  for  in- 
stance, it  is  not  sufficient  to  charge  that 
the  paper  was  forged,  and  that  it  was 
uttered  by  the  accused;  but  it  must  be 
distinctly,  and  in  express  words,  charged 
that  the  accused  well  knew  the  paper  was 
a  forgery  when  he  passed  it  upon  another 
person.  This  knowledge,  this  scienter, 
cannot  be  supplied  by  inference  or  impli- 
cation from  other  allegations  of  the  in- 
dictment. So  in  regard  to  assaults  upon 
officers  of  the  law  while  engaged  in  the 
discharge  of  duties  imposed  by  law.  An 
assault  by  one  person  upon  another  may 
be  criminally  prosecuted  with  success 
under  an  indictment  that  does  not  charge 
a  scienter,  for  here  the  common-law 
offense  of  assault  is  complete,  whatever 
may  be  the  character  of  the  person  as- 


sailed. But  if,  by  statute  law,  the  offense 
of  asKaulting  an  officer  of  government,  in 
the  discharge  of  a  duty  imposed  by  law, 
for  the  purpose  of  obstructing  him  in  that 
duty,  be  made  an  offense,  then  something 
more  is  necessary  than  to  charge  that 
John  Smith  assaulted  James  Brown.  The 
indictment  must  charge,  not  only  the 
assault,  but  the  offense  of  obstructing  an 
officer  of  government,  engaged  in  perform- 
ing a  duty  imposed  by  law,  and  all  such 
indictments  must  charge  the  scienter.  For 
one  person  to  a-ssault  another,  who  may 
happen  to  be  an  officer  exercising  some 
official  function  at  the  time,  Vould  be 
simply  an  offense  at  common  law,  unless 
the  assailant  knew  tha^:  the  assailed  'was 
an  officer,  and  committed  the  assault  upon 
him  because  he  was  an  officer.  In  such 
a  case  the  scienter  is  an  essential  ingredi- 
ent of  the  offense,  and  must  be  expresaly 
and  particularly  charged.  V.  S.  v.  Taylor, 
(E.  D.  Va.  1893)  57  Fed.  391. 

Scienter  i«  sufficiently  done  by  the  use 
of  the  words  "  knowingly  and  wilfully." 
These  words  apply  to  all  which  follow 
them,  although  the  grammatical  connec- 
tion is  not  strictly  made.  The  worJi 
"  know^ingly,"  so  used,  has  no  place  in 
indictments  for  ordinary  assaults,  and 
when  used  in  an  indictment  under  thi« 
statute,  by  reasonable  implication,  has 
reference  not  only  to  the  assault  itaelf, 
but  also  to  the  official  character  of  the 
officer  and  the  duty  in  which  ho  was  en- 
gaged. Blake  v.  V.  S.,  (C.  O.  A.  1st  Cir, 
181>5)  71  Fed.  286,  33  U.  S.  App.  376, 
18  C.  C.  A.  117. 

In  U.  S.  r.  Terry,  (N.  D.  Cal.  1890)  42 
Fed.  317,  the  indictment  charged  in  effect, 
that  at  a  certain  stated  time  and  place  the 
defendant  knowingly,  willfully,  and  unlaw- 
fully resisted,  obstructed,  and  opposed,  by 
assaulting,  beating,  and  wounding,  J.  C. 
Franks,  at  the  time  being  I'nited  States 
marshal  for  the  northern  district  of 
Oalifornia,  in  the  execution  of  an  order 
then  and  there  made  by  the  United  States 
Circuit  Court  for  said  district,  addressed 
to  the  said  marshal,  and  directing  him  to 
remove  the  said  defendant  from  the  court- 
room of  said  court  because  of  her  gross 
mi.sbehavior  therein.  The  trial  court  in 
charging  the  jury  said:  "To  convict  the 
defendant,  you  must  be  satisfied  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  order  made  by  the  court,  and  referred 
to  in  the  evidence,  directed  the  marshal 
to  remove  the  defendant  from  the  court- 
room, and  that  in  the  execution  of  such 
order  the  defendant  knowingly  and  will- 
fully resisted  the  marshal,  by  assaulting, 
beating,  or  wounding  him.  The  words 
'knowingly*  and  *  willfully,*  employed  in 
the  statute  defining  the  offense  with  which 
the  defendant  is  charged,  imply  that  she 
must  have  known  that  the  order  directed 
the  marshal  to  remove  her,  and,  knowing 
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Buch  fact,  that  she  determined,  with  a 
bad  intent,  to  resist  him  in  its  execution." 

Manner  and  method  of  resistance. — An 
averment  of  resisting  an  oflScer,  that  de- 
fendant "  did  knowingly,  wilfully  and  un- 
lawfully obstruct,  resist  and  oppose"  the 
officer  sufficiently  states  the  manner  and 
method  of  the  resistance.  U.  S.  v.  Hudson, 
(1874)  1  Hask.  627,  2«  Fed,  Cas.  No. 
15,412. 

Averring  place  of  commission. —  An  in- 
dictment under  the  statute  should  set 
forth  that  the  act  complained  of  took 
place  within  the  limits  of  the  judicial 
district  in  which  the  trial  is  held.  U.  S. 
V,  Tinklepaugh,  (1856)  3  Blatchf.  425,  28 
Fed.  Cas.  No.  16,526. 


X.  Pi^oor 

In  general — To  sustain  an  indictment 
based  upon  the  first  clause  of  the  statute 
it  must  appear  that  the  defendant  ob- 
structed, resisted,  or  opposed  an  officer  of 
the  United  States  in  serving  or  executing 
some  one  of  the  writs,  processes,  rules,  or 
orders  named  in  the  section.  U.  S.  ©. 
Mullin,  (D.  C.  Neb.  1896)  71  Fed.  682. 

Scienter. —  It  i6  assumed  that  the 
scienter  must  be  proved  as  to  all  the  ele- 
ments involved  in  this  section,  and  it  must 
be  alleged  as  to  all  of  these  elements  and 
each  of  them.  Blake  v.  U.  S.,  (C.  C.  A. 
1st  Cir.  18&5)  71  Fed.  286,  33  U.  S.  App. 
376,  18  C.  C  A.  117. 


Sec.  141.  [Bescuing,  etc.,  prisoner;  concealing,  etc.,  person  for  whom 
warrant  has  issued.]  Whoever  shall  rescue  or  attempt  to  rescue,  from  the 
custody  of  any  oflScer  or  person  lawfully  assisting  him,  any  person  arrested 
upon  a  warrant  or  other  process  issued  under  the  provisions  of  any  law  of 
the  United  States,  or  shall,  directly  or  indirectly,  aid,  abet,  or  assist  any 
person  so  arrested  to  escape  from  the  custody  of  such  officer  or  other  per- 
son, or  shall  harbor  or  conceal  any  person  for  whose  arrest  a  warrant  or 
process  has  been  so  issued,  so  as  to  prevent  his  discovery  and  arrest,  after 
notice  or  knowledge  of  the  fact  that  a  warrant  or  process  has  been  issued 
for  the  apprehension  of  such  person,  shall  be  fined  not  more  than  one 
thousand  dollars,  or  imprisoned  not  more  than  six  months,  or  both.  [35 
Stat,  L.  1114.] 

This  section  was  drawn  from  R.  S.  sec.  5516  (Act  of  May  31,  1870,  ch.  114,  16  Stat 
L.  142),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  foUows: 

"  Sica  5516.  Every  person  who  willfully  obstructs,  hinders,  or  prevents  any  officer 
or  other  person  charged  with  the  execution  of  any  warrant  or  process  issued  under 
the  provisions  of  sections  nineteen  hundred  and  eighty-four  and  nineteen  hundred  and 
eighty-five.  Title  '  OrviL  Rights/  or  any  person  lawfully  assisting  him,  from  arresting 
any  person  for  whose  apprehension  such  warrant  or  process  may  have  been  issued ; 
or  rescues,  or  attempts  to  rescue,  such  person  from  the  custody  of  the  officer  or  other 
person  lawfully  assisting  when  so  arrested,  pursuant  to  the  authority  herein  given ;  or 
aids,  abets,  or  assists  any  person  so  arrested,  directly  or  indirectly,  to  escape  from 
the  custody  of  the  officer  or  other  person  legally  authorized  to  arrest  the  party ;  or  har- 
bors or  conceals  any  person  for  whose  arrest  a  warrant  or  process  has  been  issued,  so 
aa  to  prevent  his  discovery  and  arrest,  after  notice  or  knowledge  of  the  fact  that  a 
warrant  has  been  issued  for  the  apprehension  of  such  person,  shaU,  for  any  of  such 
offenses,  be  subject  to  a  fine  of  not  more  than  one  thousand  dollars,  or  imprisonment 
not  more  than  six  months,  or  both/* 

R.  S.  sees.  1984,  1985,  mentioned  in  the  section  here  quoted,  are  given  in  Civil 
Rights,  vol.  2,  pp.  134,  135. 

R.  S.  sec.  5516  applied  only  to  obstructing  officers  in  the  enforcement  of  the  provi- 
sions of  sections  in  the  title  '*  CivH  Rights"  (R.  S.  sees.  1977-1991).  See  Civn. 
Rights.  The  section  has  been  so  broadened  as  to  punish  whoever  shall  rescue  or 
attempt  to  rescue  from  any  officer  any  person  held  under  process  of  any  court  of  the 
lAnited  States.  That  portion  of  the  section  which  relates  to  obstructing  process  is 
omitted  as  being  covered  by  the  preceding  section  140  of  this  Code. 


Conspiracy  by  prisoner  to  assist  him- 
self to  escape. —  In  U.  S.  c.  Lyman,  (D. 
G.  Ore.  1911 )  190  Fed.  414,  the  question 
arose  whether  an  indictment  against  a 
prisoner  for  conspiracy  to  aid,  abet,  and 
assist  himself  to  escape  from  an  officer 
constituted  an  indictable  offense.  It  was 
held  that  it  did.    The  court  said :  "  Now, 


it  is  made  an  offense  by  the  statute  for 
any  person  to  directly  or  indirectly  aid, 
abet,  or  assist  another  person  to  escape, 
so  that,  if  two  or  more  persons  conspire 
and  confederate  together  to  commit  such 
offense,  they  bring  themselves  within  the 
provisions  of  the  conspiracy  statute.  It 
is  argued,  however,  that,  because  there  is 
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no  law  making  it  an  offense  for  a  prisoner 
to  escape  or  attempt  to  escape,  he  could 
not  be  guilty  of  aiding,  or  assisting  him- 
self to  do  so,  and  therefore  could  not  be 
a  party  to  a  conspiracy  to  accomplish  that 
purpose.  This  argument  is  ingenious  and 
plausible,  but  in  my  judgment  it  over- 
looks the  substantial  crime  charged  in 
the  indictment.  The  defendant  is  not 
accused  of  aiding  and  abetting  himself  to 
escape,  but  with  a  conspiracy  to  accom- 
plish that  purpose,  which  of  itself  is  an 
offense,  and  although  he  could  not  be 
guilty  of  aiding  and  abetting  himself  to 


escape,  he  could  be  guilty  of  entering  into 
an  unlawful  conspiracy  with  other  per- 
sons to  commit  that  offense.  To  aid  and 
assist  one  to  escape  is  made  a  crime  by 
statute.  Conspiracy  to  commit  such  an 
offehse  is  a  separate  crime.  Therefore, 
although  a  person  to  a  conspiracy  might 
not  himself  be  able,  either  physically  or 
legally,  to  commit  the  offense  which  it 
is  charged  the  conspiracy  was  entered  into 
to  accomplish,  yet  he  still  might  be  guilty 
of  the  conspiracy  itself,  and  that  is  what 
is  charged  in  this  case." 


Sec.  142.  [Rescue  at  execution.]  Whoever,  by  force,  shall  set  at  liberty 
or  rescue  any  person  found  guilty  in  any  court  of  the  United  States  of  any 
capital  crime,  while  going  to  execution  or  during  execution,  shall  be  fined 
not  more  than  twenty-five  thousand  dollars  and  imprisoned  not  more  than 
twenty-five  years.     [35  Stat.  L.  1114,] 

This  section  was  drawn  from  R.  S.  sec.  5400  (Act  of  April  30,  1790,  ch,  9,  1  Stat.  L. 
117),  which  was  repealed  by  section  341',  infra,  this  title,  and  which  read  as  foUows: 

"  Sbc.  5400.  Every  person  who,  by  force,  sets  at  liberty  or  rescues  any  person  found 
guilty  of  anv  capital  crime,  while  going  to  execution  or  during  execution,  shall  suffer 
death." 

The  punishment  for  rescuing  any  person  sentenced  to  death,  while  going  to  or  during 
execution,  was  life  imprisonment^  It  has  here  Ixien  reduced  to  a  fine  not  exceeding 
twenty-five  thousand  dollars  and  imprisonment  not  exceeding  twenty-five  years. 

Sec.  143.  [Rescue  of  prisoner.]  Whoever,  by  force,  shall  set  at  liberty 
or  rescue  any  person  who,  before  conviction,  stands  committed  for  any 
capital  crime ;  or  whoever,  by  force,  shall  set  at  liberty  or  rescue  any  per- 
son committed  for  or  convicted  of  any  oifense  other  than  capital,  shall  be 
fined  not  more  than  five  hundred  dollars  and  imprisoned  not  more  than 
one  year.     [35  Stat,  L,  1114,] 

This  section  was  drawn  from  R.  S.  sec.  5401  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
117),  which  was  repealed  by  section  341.  vnfra,  this  title. 

The  only  material  changes  made  were  the  substitution  of  the  initial  wx)rd  "Who^ 
ever  "  for  the  words  "  Every  person  who,"  and  the  omission  of  the  words  **  against  the 
United  States  "  which  formerly  appeared  after  the  words  '*  capital  crime." 


Rescue  of  Indian  woman  arrested  on 
reservation. —  In  the  earlv  case  of  U.  S. 
V.  Clapox,  (D.  C.  Ore.  'l888)  35  Fed. 
575,  it  appeared  that  an  Indian  woman, 
arrested  by  the  Indian  police  on  the 
Umatilla  reservation,  on  a  charge  of 
adultery  committed  thereon,  was  com- 
mitted to  the  Indian  jail  for  trial  before 
the  "court  of  Indian  offenses,"  and  while 


so  committed,  was  rescued  and  set  at 
liberty  by  the  defendants.  It  was  held 
that  they  thereby  committed  the  crime  of 
rescue  as  defined  by  former  R.  S.  sec. 
5401  (now  this  section),  by  forcibly  set- 
ting a  person  at  liberty  who  was  com- 
mitted for  a  crime  against  the  United 
States. 


Sec.  144.  [Rescue  of  body  of  executed  offender]  Whoever,  by  force, 
shall  rescue  or  attempt  to  rescue,  from  the  custody  of  any  marshal  or  his 
oflScers,  the  dead  body  of  an  executed  offender,  while  it  is  being  conveyed 
to  a  place  of  dissection,  as  provided  by  section  three  hundred  and  thirty- 
one  hereof,  or  by  force  shall  rescue  or  attempt  to  rescue  such  body  from 
the  place  where  it  has  been  deposited  for  dissection  in  pursuarice  of  that 
section,  shall  be  fined  not  more  than  one  hundred  dollars,  or  imprisoned 
not  more  than  one  year,  or  both.     [35  Stat,  L.  1114.] 
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The  foregoing  section  was  drawn  from  R.  S.  sec.  5402  (Act  of  April  30,  1790,  ch.  9,  1 
Stat,  L.  113),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  was  as 
follows : 

"  Sbc.  5402.  Every  person  who,  after  execution,  by  force  rescues  or  attempts  to  rescue 
the  dead  body  of  any  offender  out  of  the  custody  of  the  marshal  or  his  officers  during  the 
conveyance  of  such  bcKly  to  anv  place  for  dissection,  as  nrovided  in  section  (fift\ -three 
hundred  and  forty,)  or  by  force  rescues  or  attempts  to  rescue  such  body  from  the  house 
of  (any  surgeon,)  where  the  same  has  been  deposited  in  pursuaiKc  of  that  section, 
shall  be  liable  to  a  fme  of  not  more  than  one  hundred  dollars,  and  an  imprisonment  not 
more  than  twelve  months," 

The  only  material  changes  made  were  the  substitution  of  the  initial  word  **  Whoever  " 
for  the  words  "  Every  person  who,"  tlie  substitution  of  the  words  "  section  three  hun- 
dred and  thirty -one  hereof,"  referring  to  tliat  section  as  given,  infra,  this  title,  in  lieu  of 
the  words  "section  fifty-three  hundred  and  forty,"  the  substitution  of  the  word 
'*  place"  for  the  **  house  of  any  surgeon,"  and  the  addition  of  the  words  **  or  both  "  at 
the  end  of  the  section. 


Sec.  145.  [Extortion  by  informer.]  Whoever  shall,  under  a  threat  of 
informing,  or  as  a  consideration  for  not  informing,  against  any  violation 
of  any  law  of  the  United  States,  demand  or  receive  any  money  or  other 
valuable  thing,  shall  be  fined  not  more  than  two  thousand  dollars,  or 
imprisoned  not  more  than  one  year,  or  both.     [35  Stat.  L,  1114.] 

This  section  was  drawn  from  R.  S,  sec.  54S4  (Act  of  July  13,  1866,  (h.  1S4,  14  Stat. 
L.  146),  which  was  repealed  by  section  341,  infra,  this  title,'  and  which  read  as  follows: 

"Sec.  5484.  Every  person  who  shall  receive  any  money  or  other  valuable  thincr  under 
a  threat  of  informing,  or  as  a  consideration  for  liot  informing  apnin^•t  any  violation  of 
any  internal-revenue  law,  shall,  on  conviction  thereof,  be  punisht^  by  a  fine  not  exceed- 
ing two  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  both,  at  the 
discretion  of  the  court,  with  costs  of  prosecution." 

This  section  has  been  changed  so  as  to  provide  a  punishment  for  '*  demanding  "  as  well 
as  "  receiving  "  any  money  or  valuable  thing,  etc. ;  the  words  "  any  law  of  the  United 
States  "  were  substituted  for  the  words  *'  any  internal-revenue  law,"  and  the  provision 
relating  to  costs  of  prosecution  was  omitted. 


Jurisdiction  of  courts. —  In  Sexton  t\ 
California,  (1903)  189  U,  S.  319,  23  S.  Ct. 
543,  47  U.  S.  (L,  ed.)  833  (affirminf/ 
( 1901 )  132  Gal.  37,  64  Pac.  107 )  it  was 
held  that  a  state  court  had  jurisdiction  un- 
der former  R.  SL  sec.  5328  of  the  offense  of 
extorting  money  by  threatening  to  inform, 
or  as  a  consideration  for  not  informing, 
against  a  violation  of  the  federal  internal- 
revenue  law.  The  court  said :  **  The 
state  statute  provides  for  the  punish- 
ment of  the  crime  of  extortion,  com- 
mitted as  therein  described,  and  when 
the  federal  statute  creates  the  crime  the 
threat  to  accuse  a  person  of  the  com* 
mi.ssion  of  such  crime  becomes  itself  a 
crime  under  the  state  statute,  and  the 
federal  statute  which  provides  for  extor- 
tion does  not  take  away  or  impair  the 
jurisdiction  of  the  courts  of  the  several 
states  under  their  laws  to  proceed  and 
punish  as  is  therein  provided  for." 

Indictment,  etc. —  Specify  in  tf  statute.- - 
An  information  is  sufficient  which  simply 
charges  that  the  money  was  paid  as  a  con- 
sideration for  not  informing  against  a 
certain  person  as  a  violator  of  the  inter- 
nal-revenue law,  and  need  not  specify  the, 
pp'-dcular  provision   of   the   law   claimed 


to  have  been  violated.  U.  S.  v.  Fero 
(E.  D.  Wis.  1883)   18  Fed.  901. 

Duplicity. — An  averment  which  alleges 
acts  of  a  party  so  combined  as  to  consti- 
tute a  single  transaction,  though  referable 
to  the  distinct  offenses  designated  in  the 
statute,  is  not  objectionable  for  duplicity. 
U.  S.r.Fero,  (E,  aVVis.  1883)   18  Fed.  901. 

Charging  unlau:ful  intrnt  would  more 
nearly  meet  the  requirements  of  criminal 
pleading,  but  the  statement  of  the  offense, 
that  the  defendant  did  wrongfully  accept 
and  receive  a  sum  of  money  from  a  cer- 
tain person  under  a  threat  of  informing, 
and  as  a  consideration  for  not  informing 
against  him  as  a  violator  of  the  internal- 
revenue  law.  makes  the  intent  sufficiently 
apparent,  V.  S.  r.  Fero,  (E.  D.  Wis. 
1883)   18  Fed.  901. 

The  time  when  the  alleged  offense  was 
committed  need  not  be  stated.  U.  S.  r. 
Fero,  (E.  1).  Wis.  1883)    18  Fed.  901. 

//  the  threat  was  in  tcriting  it  wcmld 
probably  be  necessary  to  set  out  the  writ- 
ing in  hipc  verba,  but  if  it  was  verbal  it 
would  not  be  essential  that  the  prosecutor 
allege  the  words  spoken  which  constituted 
the  threat,  l'..  S.  v.  Fero,  (E.  D.  Wis. 
1883)    IS  Fed.  901. 


Sec.  146.  [Misprision  of  felony.]     Whoever,  hnvin^r  knowledfre  of  the 
actual  commission  of  the  crime  of  murder  or  other  felony  cognizable  by 
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the  courts  of  the  United  States,  conceals  and  does  not  as  soon  as  may  be 
disclose  and  make  known  the  same  to  some  one  of  the  judges  or  other  per- 
sons in  civil  or  military  authority,  under  the  United  States,  shall  be  fined 
not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than  three 
years,  or  both.     [35  Stat,  L.  1114,] 

This  section  was  drawn  from  R.  S.  sec.  5390  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
113),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  was  as  follows: 

"Sec.  5390.  Every  person  who,  having  knowledge  of  the  actual  commission  of  the 
crime  of  murder  or  other  felony  upon  the  high  seas,  or  within  any  fort,  arsenal,  dock- 
yard, magazine,  or  other  place  or  district  of  country  under  the  exclu-aive  jurisdiction  of 
the  United  States,  conceals,  and  does  not  as  soon  as  may  be  disclose  and  make  known 
the  same  to  some  one  of  the  judges  or  other  persons  in  civil  or  military  authority 
under  the  United  States,  is  guilty  of  misprision  of  felony,  and  shall  be  imprisoned  not 
more  than  three  years,  and  fined  not  more  than  five  hundred  dollars.'' 

The  change  in  this  section  consisted  chieily  in  the  omission  of  the  enumeration  of  the 
places  within  or  upon  which  the  crime  may  be  committed,  and  in  substituting  therefor 
the  words  *'  cogniasable  by  the  courts  of  the  United  States/'  and  the  addition  of  the 
words  '*  or  both  "  at  the  end  of  the  section. 


Chapter  Seven 


OFFENSES  AGAINST  THE  CURRENCY,  COINAGE,  ETC. 


Sec. 

147.  "  Obligation  or  other  security  of  the 

United  States  "  defined. 

148.  Forgery     or     counterfeiting     United 

States  securities. 

149.  Counterfeiting    national-bank    notes. 

150.  Using  plates  to  print  notes  without 

authority,  etc. 

151.  Passing,     selling,     concealing,     etc., 

forged  obligations. 

152.  Taking   impressions  of  tools,   imple- 

ments, etc. 

153.  Having     in     possession     unlawfully 

such  impressions. 

154.  Buying,  selling,  or  dealing  in  forged 

bonds,  notes,  etc. 
165.  Secreting  or  removing  tools  or  mate- 
rial used  for  printing  bonds,  notes, 
stamps,  etc. 

156.  Counterfeiting  notes,  bonds,  etc.,  of 

foreign  governments. 

157.  Passing  such  forged  notes,  bonds,  etc. 

158.  Counterfeiting  notes  of  foreign  banks. 

159.  Passing  such  counterfeit  bank  notes. 

160.  Having    in    possession    such    forged 

notes,  bonds,  etc. 

161.  Having  unlawfully  in  possession  or 

using  plates  for  such  notes,  bonds, 
etc. 

162.  Connecting  parts  of  different  instru- 

ments. 

163.  Counterfeiting  gold  or  silver  coins  or 

bars. 


Sec. 

164.  Counterfeiting  minor  coins. 

165.  Faleifymg,  mutilating,  or  lightening 

coinage. 

166.  Debasement  of  coinage  by  officers  of 

the  Mint. 

167.  Making  or  uttering  coins  in  resem- 

blance of  money. 

168.  Making  or  issuing  devices  of  minor 

coins. 

169.  Counterfeiting,  etc.,  dies  for  coins  of 

United  States. 

170.  Counterfeiting,  etc.,  dies  for  foreign 

coins. 

171.  Making,    importing,    or    having    in 

possession  tokens,  prints,  etc.,  simi- 
lar to  United  States  or  foreign 
coins. 

172.  Counterfeit     obligations,     securities, 

coins,  or  material  for  counterfeit^ 
ing,  to  be  forfeited. 

173.  Issue    of    search    warrant    for    sus- 

pected counterfeits,  etc.;  forfeiture, 

174.  Circulating   bills   of    expired    corpo- 

rations. 

175.  Imitating   national-bank   notes   with 

printed  advertisements  thereon. 

176.  Mutilating  or  defacing  national-bank 

notes. 

177.  Imitating  United  States  securities  or 

printed  business  cards  on  them. 

178.  Notes  of  less  than  one  dollar  not  to 

be  issued. 


Sec.  147.  ["  Obligation  or  other  security  of  the  United  States  " 
defined.]  The  words  **  obligation  or  other  security  of  the  United  States  " 
shall  be  held  to  mean  all  bonds,  certificates  of  indebtedness,  national-bank 
currency,  coupons,  United  States  notes,  Treasury  notes,  gold  certificates, 
silver  certificates,  fractional  notes,  certificates  of  deposit,  bills,  checks,  or 
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drafts  for  money,  drawn  by  or  upon  authorized  officers  of  the  United  States, 
stamps  and  other  representatives  of  value,  of  whatever  denomination, 
which  have  been  or  may  be  issued  under  any  Act  of  Congress.  [35  Stat. 
L.  1115.] 

This  section  was  drawn  from  R.  S.  sec.  6413  (Act  of  June  30.  1864,  cli.  172,  13  Stat, 
L.  222;  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  320;  Act  of  Feb.  27,  1877,  ch.  69,  19 
Stat.  L.  253.  By  the  second  Act  above  mentioned  the  word  **  bank  "  was  inserted 
before  the  word  "  currency,"  and  by  the  last  the  word  "  be  "  was  inserted  in  the  last  line 
of  the  section  as  originally  enacted),  which  was  repealed  by  section  341,  infra,  this 
title. 

The  only  change  made  was  the  addition  of  the  words  "  gold  certificates^  silver  certifi- 
cates "  after  the  words  "  Treasury  notes." 


In  general — The  definition  given  to 
the  words  "  obligation  or  other  security 
of  the  United  States "  in  this  section  is 
not  intended  to  be  general,  but  is  limited 
in  its  application.  (1898)  22  Op.  Atty.- 
Gen.  40. 

Stamps. —  Congress  by  this  section  has 
declared,  that  the  form  of  words  "obli- 
gation or  other  security  of  the  United 
States  *'  shall  be  held  to  include  all  repre- 
sentatives  of  value  issued  or  to  be  issued 
by  the  government,  and  in  the  enu- 
meration of  the  particulars  which  by  the 
statutes  are  embraced  by  those  words, 
stamps  are  expressly  included  and  em- 
brace internal-revenue  stamps.  (1875)  14 
Op.  Atty.-Gen.  528. 

But  a  stamp  on  an  advertisement  repre- 
sented with  a  postmark  over  it  is  not  an 
"obligation  or  other  security  of  the 
United  States"  within  the  meaning  of 
this  section.  (1893)  20  Op.  Atty.-Gen. 
691. 


When  the  word  "  securities  "  is  used  in 
the  property  sense,  it  refers  to  bonds, 
mortgages,  certificates  of  deposit,  certifi- 
cates of  stock,  etc.  In  this  sense  postage 
stamps  are  not  investments  or  securities. 
(1898)   22  .Op    Atty.-Gen.  40. 

Certificate  of  deposit. —  The  following 
instrument  is  substantially  a  certificate  of 
deposit;  "Presidio  S.  F.  Cal.,  June  10, 
1898.  460.00-100.  Received  tliis  day  of 
Private  John  Cranson,  Co.  *  B,'  4  Reg't 
U.  S.  Army,  for  deposit  under  sees.  1305 
and  1306,  R.  S-,  four  hundred  and  sixty 

dollars.     ,  Lt.   Col.  and  Deputy 

Paymaster  Gen'l.  U.  S.  A.  Attest:  J.  M. 
Neall,  1st  Lieut.  4  Cavy.  Ojmmanding 
Companv."  Neall  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1902)    118  Fed.  609,  56  0.  C.  A.  ?*±. 

For  a  history  of  former  section  5413 
see  (1875)   14  Op.  Atty.-Gen.  528. 


Sec.  148.  [Forging  or  counterfeiting  United  States  securities.]  Who- 
ever, with  intent  to  defraud,  shall  falsely  make,  forge,  counterfeit,  or  altei' 
any  obligation  or  other  security  of  the  United  States  shall  be  fined  not 
more  than  five  thousand  dollars  and  imprisoned  not  more  than  fifteen 
years.    [35  Stat  L.  1115.] 

This  section  vv«fl  drawn  from  R.  S.  sec.  5414  (Act  of  .Tune  30,  1864,  ch.  172,  13  Stat. 
L.  221),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  5414.  Every  person  who,  with  intent  to  defraud,  falsely  makes,  forges,  coimter- 
feits,  or  alters  any  obligation  or  security  of  the  United  States  shall  be  punished  by  a 
fine  of  not  more  than  five  thousand  dollars  and  by  imprisonment  at  hard  labor  not  more 
than  fifteen  years." 

The  only  material  changes  were  the  addition  of  the  word  **  other  "  before  the  word 
"  security  "  and  the  omission  of  the  words  "  at  hard  labor  "  which  appeared  in  the  pro- 
vision relating  to  punishment. 


An  officer  of  the  army  of  the  United 
States  is  included  within  the  scope  of  the 
provision  of  this  section,  and  the  District 
Court  has  jua-isdiction  of  the  offense 
charged  where  it  appears  on  the  face  of 
the  indictment  that  the  defendant  was, 
at  the  time  when  he  is  alleged  to  have 
committed  the  offense,  an  officer  of  the 
United  States  army,  at  a  military  post 
of  the  United  States.  That  the  offense 
charged  was  one  against  an  enlisted 
soldier  of  the  army,  does  not  render  the 


defendant  amenable  only  to  a  court- 
martial.  Neall  r.  U.  S.,  (C.  G.  A.  9th 
Cir.  1902)  118  Fed.  699,  56  C.  C.  A.  31. 
General  intent  to  defraud. — Only  a  gen- 
eral intent  to  defraud  is  required  or  de- 
fined by  this  section,  which  is  inten- 
tionally so  general,  as  to  protect  &l\  the 
securities  of  the  United  States,  and  a 
more  specific  intent  to  defraud  particular 
persons  other  than  those  implied  by  the 
language  used  in  describing  the  intent 
cannot  be  imported  into  the  "Act  of  Con- 
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gress  without  usurping  legislative  func- 
tions. U.  S.  V.  Jolly,  ( W.  D.  Tenn.  1888 ) 
37  Fed.  108,  cited  and  quoted  from  in 
U.  S.  €.  Albert,  (N.  D.  Fla.  1891)  45 
Fed.   552. 

Place  of  alteration. —  A  check  drawn  in 
Philadelphia  on  Boston,  in  favor  of  the 
prisoner,  who  was  then '  in  Philadelphia, 
and  who  produces  the  check  altered  in 
Boston,  if  there  be  no  evidence  that  it 
was  altered  elsewhere,  is  prima  facie 
evidence  that  it  was  altered  in  Massa- 
chusetts, that  being  the  first  state  where 
it  is  known  to  be  altered.  U.  S.  c.  Brit- 
ton,  (1822)  2  Mason  464,  24  Fed.  Gas. 
No.   14,660    (at  p.   1239), 

Indictment  —  Setting  forth  tenor  of 
forged  instrument. —  In  an  indictment  for 
forgery  it  is  in  general  necessary  to  set 
forth  the  tenor  of  the  instrument;  and  it 
must  be  proved  as  it  is  set  forth.  It 
seems,  however,  that  if  the  'instrument 
be  destroyed  or  suppressed  by  the  defend- 
ant, that  fact  being  stated  in  the  indict- 
ment will  be  a  sufficient  excuse  for  not 
setting  forth  the  tenor.  U.  S.  v.  Britton, 
(1822)  2  Mason  464,  24  Fed.  Gas.  No. 
14,660. 

Duplicity. — ^An  indictment  which  al- 
leges that  the  forgery  was  committed  with 
intent  to  defraud  both  the  United  States 
and  a  certain  person,  is  not  bad  for 
duplicity.  ''It  may  be  conceded  that  it 
is  better  pleading  to  make  two  counts  in 
such  an  indictment,  and  to  charge  a 
sepa*rate  intent,  in  each,  but  we  do  not 
think  that  the  defect  referred  to  is  a  mate- 
rial one,  or  that  it  affects  any  substantial 
right  of  the  accused."  Keall  v.  U.  S.,  (C. 
C.   A.   9th   Cir.   1902)    118   Fed.   699,   56 

\y       V*.       A.      OX, 

Forged  indorsement, —  Where  the  acts 
which  the  prosecutor  intended  to  aver 
were  that  the  defendant,  having  ob- 
tained possession  of  a  genuine  gov- 
ernment draft,  forged  an  indorsement 
thereon,  and  that  he  subsequently  uttered 
the  draft  with  the  forged  indorsement 
upon  it,  the  pleader  would  distinctly 
charge  that  the  genuine  draft,  together 
with  the  forged  indorsement  upon  it, 
-constituted  a  forged  obligation  of  the 
TTnited  States.  An  averment  that  the 
Iraft  itself,  without  the  indorsement,  was 
forged,  is  untrue,  and  is  plainly  repug- 
nant to  a  further  averment  in  the  count 
that  the  forgery  consisted  in  the  false  mak- 
ing of  the  indorsement.  De  Lemos  v.  V. 
Sl,    (C.    C.    a.    5th    Cir.    1890)    91    Fed. 


497,    63   U.    S.    App.    365,    33    C.    C.    A. 
665. 

Designation  of  officer  whose  name  khm 
signed, — Where  an  indictment  charges  the 
forging  of  a  certificate  of  deposit  with  in- 
tent to  defraud  a  certain  person,  it  is  not 
defective  because  it  fails  to  allege  that 
the  person  whose  name  was  signed  was  at 
the  time  of  the  commission  of  the  offense 
a  lieutenant  colonel  and  deputy  pay- 
master-general of  the  army.  But  if  the 
indictment  had  charged  the  commission  of 
an  offense  with  intent  to  defraud  the 
United  States  (under  section  29),  it 
might  have  been  essential  to  allege  therein 
that  the  person  whose  name  was  signed 
WBA  in  fact  the  officer  that  he  was  in  the 
instrument  represented  to  be.  Neall  r. 
U.  S.,  (C.  C.  A.  9th  Cir.  1902)  118  Fed. 
699,  66  O.  C.  A.  31.  See  Ea  p.  Carll, 
(1883)  106  U.  S.  521,  1  8.  Ct  535,  27  U. 
S.    (L.  ed.)   288. 

Intoxication  as  affecting  intent. — Upon 
an  indictment  for  passing  counterfeit 
notes,  to  a  defense  that  the  defendant  was 
intoxicated  at  the  time  of  receiving  the 
counterfeit  notes,  the  court  said  that 
when  an  act  is  done  which  is  criminal 
only  when  done  with  corrupt  motive,  a 
jury  may  presume  from  intoxication  that 
there  was  a  want  of  criminal  intention. 
U.  S.  V.  Roudenbush,  (1832)  Baldw.  514, 
27  Fed.  Gas.  No.  16,198. 

Expert  testimony  as  to  handwriting. 
—  It  was  not  error  for  the  court  to  ex- 
clude the  testimony  offered  by  the  defend- 
ant to  show  that  the  signature  signed  to 
the  alleged  forged  instrument  was  not  the 
handwriting  of  the  accused,  where  the 
witness  testified  that  he  knew  the  hand- 
writing of  the  accused,  but  he  did  not 
claim  to  be  an  expert  on  handwriting.  A 
knowledge  of  the  handwriting  of  the  de- 
fendant possessed  by  i^  witness  who  was 
not  an  expert  in  handwriting  would  not^ 
of  itself,  qualify  him  to  testify  whether 
a  forged  signature  made  in  imitation  of  the. 
handwriting  of  another  was  or  was  not 
written  by  the  plaintiff  in  error.  Neall  r. 
U.  S..  (C.  C.  A.  9th  Cir.  1902)  118  Fed. 
699,  56  C.  a  A,  31. 

If  the  forged  instrument  is  destroyea 
or  suppressed  by  the  defendant,  the  tenor 
may  be  proved  by  parol  evidence;  the 
next  best  evidence  is  the  rule;  therefore, 
if  there  be  a  copy  which  can  he  sworn  to; 
that  is  the  next  best  evidencei.  U.  S.  i. 
Britton,  (1822)  2  Mason  464,  24  Fed.  Cas. 
No.  14,650  (at  p.  1239). 


Sec.  149.  [Counterfeiting  national-bank  notes.]  Whoever  shall  falsely 
make,  forgre,  or  counterfeit,  or  cause  or  procure  to  be  made,  forged,  or 
counterfeited,  or  shall  willingly  aid  or  assist  in  falsely  making,  forging, 
or  counterfeiting,  any  note  in  imitation  of,  or  purporting  to  be  in  imita- 
tion of,  the  circulating  notes  issued  by  any  banking  association  now  or 
hereafter  authorized  and  acting  under  the  laws  of  the  United  States;  or 
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whoever  shall  pass,  utter,  or  publish,  or  attempt  to  pasg,  utter,  or  publish,* 
any  false,  forged,  or  counterfeited  note,  purporting  to  be  issued  by  any 
such  association  doing  a  banking  business,  knowing  the  same  to  be  falsely 
made,  forged,  or  counterfeited;  or  whoever  shall  falsely  alter,  or  cause  or 
procure  to  be  falsely  altered,  or  shall  willingly  aid  or  assist  in  falsely  alter- 
ing, any  such  circulating  notes,  or  shall  pass,  utter,  or  publish,  or  attempt 
to  pass,  utter,  or  publish  as  true,  any  falsely  altered  or  spurious  circulating 
note  issued,  or  purporting  to  have  been  issued,  by  any  such  banking  asso- 
ciation, knowing  the  same  to  be  falsely  altered  or  spurious,  shall  be  fined 
not  more  than  one  thousand  dollars  and  imprisoned  not  more  than  fifteen 
years.     [35  Siat,  L,  1115.] 

This  section  was  drawn  from  R.  S.  sec.  5415  (Act  of  Feb.  25,  1863,  ch.  58,  12  8tat.  U 
680;  Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  117),  which  was  repealed  by  section  341, 
infra,  this  title,  and  which  read  as  follows: 

"  Sec.  6416.  Every  person  who  falsely  makes,  forges,  or  counterfeits,  or  causes  or  pro- 
cures to  be  made,  forced,  or  counterfeited,  or  willingly  aids  or  assists  in  falsely  making, 
forging,  or  counterfeiting,  any  note  in  imitation  of,  or  purporting  to  be  in  imitation  of, 
the  circulating  notes  issued  by  any  banking  association  now  or  hereafter  authorized 
and  acting  under  the  laws  of  the  United  States;  or  who  passes,  utters,  or  publishes,  or 
attempts  to  pass,  utter,  or  publish,  any  false,  forged,  or  counterfeited  note,  purporting 
to  be  issued  bv  any  such  association  doing  a  banking  business,  knowing  the  same  to  be 
falsely  made,  Jorged,  or  counterfeited,  or  who  falsely  alters,  or  causes  or  procures  to  be 
falsely  altered,  or  willingly  aids  or  assists  in  falsely  altering  any  such  circulating  notes, 
or  passes,  utters,  or  publishes,  or  attempts  to  pass,  utter,  or  publish  as  true,  any  falsely 
altered  or  spurious  circulating  note  issued,  or  purporting  to  have  been  issued,  by  any 
such  banking  association,  knowing  the  same  to  be  falsely  altered  or  spurious,  shall  be 
imprisoned  at  hard  labor  not  less  than  five  years  nor  more  than  fifteen  years,  and  fined 
not  more  than  one  thousand  dollars." 

The  only  material  changes  made  in  this  section  were  in  the  provisions  relating  to  pun- 
ishment. 

For  provisions  relating  to  the  issue  of  national  bank  notes,  see  National  Banks. 

Intent. —  In    a   prosecution    under   this  forged,  and  which  have  been  put  in  cir* 

section   for   passing   false   or   forged  na-  culation,  are  made  redeemable  by  statute, 

tional  bank   notes,   knowledge   that   they  does  not  relieve  one  who  forges  the  names 

were  falsely  made  is  an  essential  element  of  the  president  and  cashier  of  a  national 

of  the  offense,  and  there  must  be  some  evi-  bank  to  genuine  but  unsigned  notes  from 

dence  of  such  knowledge,  circumstantial  or  the  crime  of  forging  such  notes,  as  defined 

otherwise,  aside  from  proof  merelv  that  in  this  section.    Logan  r.  I'.  S.,  (C.  C.  A. 

the  spurious  note  was  passed.     Gallagher  6th  Cir.  Ifl03)    123  Fed.  291,  69  C.  C.  A. 

r.  U.  S.,    (G.  C.  A.    1st  Cir.   1906)    144  476. 
Fed.  87,  75  C.  C.  A.  245.  State   courts   have    no   jurisdiction    of 

Unauthorized  signing  of  bank  notes. —  eases  arising  under  this  section.     Ex  p. 

The   unauthorized    signing    of    names    to  Houghton,  (D.  C.  Vt.  1881)   8  Fed.  897. 
notes  of  a  national  bank,  purporting  to  Confederate  note.—  In  U.  S.  r.  Wilson, 

be  those  of  the  president  and  cashier,   -on-  (D.  C.  Colo.   1891)    44  Fed.  751,  it  was 

stitutes  the  crime  of  forging  such  notes,  held    that   an    indictment   did   not    state 

under  this  section,  whether  the  names  so  any  offense  under  this  section  which  al- 

aigned  are  in  fact  those  of  the  president  leged   that  the  defendant  passed  a  Con- 

and  cashier  or  of  fictitious  persons.   Logan  federate  vStates  note,  "  payable  two  years 

r.  U.  S.,    (C.   C.  A.  6th   Cir.    1903)    123  after  the  ratification  of  a  treaty  of  peace 

Fed.  291,  69  C.  C.  A.  476.  between  the  Confederate  States  and  the 

Effect' of  statute  making  forged  notes  United  States,"  which  note  bore  some  gen- 
redeemable.— The  fact  that  national  bank  eral  resemblance  to  the  treasury  notes  and 
notes  to  which  the  signatures  hcve  been  national  bank  notes  of  the  United  States. 

S?c.  150.  [Usixig  plates  to  print  notes  without  authority,  etc.]  Whoever, 
having  control,  custody,  or  possession  of  any  plate.,  stone,  or  other  thing,  or 
any  part  thereof,  from  which  has  been  printed,  or  which  may  be  prepared 
by  direction  of  the  Secretary  of  the  Treasury  for  the  purpose  of  printing, 
any  obligation  or  other  security  of  the  United  States,  shall  use  such  plate, 
rtone,  or  other  thing,  or  any  part  thereof,  or  knowingly  suffer  the  same  to 
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be  used  for  the  purpose  of  printing  any  such  or  similar  obligation  or  other 
security,  or  any  part  thereof,  except  as  may  be  printed  for  the  use  of  the 
United  States  by  order  of  the  proper  oflScer  thereof;  or  whoever  by  any 
way,  art,  or  means  shall  make  or  execute,  or  cause  or  procure  to  be  made 
or  executed,  or  shall  assist  in  making  or  executing  any  plate,  stone,  or 
other  thing  in  the  likeness  of  any  plate  designated  for  the  printing  of  such 
obligation  or  other  security ;  or  whoever  shall  sell  any  such  plate,  stone,  or 
other  thing,  or  bring  into  the  United  States  or  any  place  subject  to  the 
jurisdiction  thereof,  from  any  foreign  place,  any  such  plate,  stone,  or  other 
thing,  except  under  the  direction  of  the  Secretaiy  of  the  Treasury  or  other 
proper  officer,  or  with  any  other  intent,  in  either  case,  than  that  such 
plate,  stone,  or  other  thing  be  used  for  the  printing  of  the  obligations  or 
other  securities  of  the  United  States ;  or  whoever  shall  have  in  his  control, 
custody,  or  povssession  any  plate,  stone,  or  other  thing  in  any  manner  made 
after  or  in  the  similitude  of  any  plate,  stone,  or  other  thing,  from  which  any 
such  obligation  or  other  security  has  been  printed,  with  intent  to  use  such 
plate,  stone,  or  other  thing,  or  to  suffer  the  same  to  be  used  in  forging  or 
counterfeiting  any  such  obligation  or  other  security,  or  any  pait  thereof; 
or  whoever  shall  have  in  his  possession  or  custody,  except  under  authority 
from  the  Secretary  of  the  Treasury  or  other  proper  officer,  any  obligation 
or  other  security  made  or  executed,  in  whole  or  in  part,  after  the  similitude 
of  any  obligation  or  other  security  issued  under  the  authority  of  the  United 
States,  with  intent  to  sell  or  otherwise  use  the  same ;  or  whoever  shall  print, 
photograph,  or  in  any  other  manner  make  or  execute,  or  cause  to  be  printed, 
photographed,  made  or  executed,  or  shall  aid  in  printing,  photographing, 
making,  or  executing  any  engraving,  photograph,  print,  or  impression  in 
the  likeness  of  any  such  obligation  or  other  security,  or  any  part  thereof, 
or  shall  sell  any  such  engraving,  photograph,  print,  or  impression,  except 
to  the  United  States,  or  shall  bring  into  the  United  States  or  any  place  sub- 
ject to  the  jurisdiction  thereof,  from  any  foreign  place  any  such  engraving, 
photograph,  print,  or  impression,  except  by  direction  of  some  proper  officer 
of  the  United  States;  or  whoever  shall  have  or  retain  in  his  control  or 
possession,  after  a  distinctive  paper  has  been  adopted  by  the  Secretary  of 
the  Treasury  for  the  obligations  and  other  securities  of  the  United  States, 
any  similar  paper  adapted  to  the  making  of  any  such  obligation  or  other 
security,  except  under  the  authority  of  the  Secretary  of  the  Treasury  or 
some  other  proper  officer  of  the  United  States,  shall  be  fined  not  more  than 
five  thousand  dollars,  or  imprisoned  not  more  than  fifteen  years,  or  both. 
[35  Stat  L,  1116,] 

This  section  was  drawn  from  R.  S.  sec.  5430  (Act  of  June  30,  1864,  oh.  172,  13  Stat 
L.  221),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  was  as  .follows: 

"  Sec.  5430.  Every  person  having  control,  cuHtody,  or  possession  of  any  plate,  or  any 
part  thereof,  from  which  has  been  printed,  or  whichmay  be  prepared  by  direction  of  the 
Secretary  of  the  Treasury  for  the  purpose  of  printing, \iny  obligation  or  other  security 
of  the  United  States,  who  uses  such  plate,  or  knowingly  suffers  the  same  to  be  used  for 
the  purpose  of  printing  any  such  oi  similar  obligation,  or  other  security,  or  any  part 
thereof,  except  aa  may  be  printed  for  the  use  of  the  United  States  by  order  of  the  proper 
officer  thereof;  and  every  person  who  engraves,  or  causes  or  procures  to  be  engravedi 
or  assists  in  engraving,  any  plate  in  the  likeness  of  any  plate  designed  for  the  printing 
of  such  obligation  or  other  security,  or  who  sells  any  such  plate,  or  who  brings  into  the 
United  States  from  any  foreign  place  any  such  plate,  except  under  the  direction  of  the 
Secretary  of  the  Treasury  or  other  proper  officer,  or  with  any  other  intent,  in  either 
case,  than  that  such  plate  be  used  for  the  printing  of  the  obligations  or  other  securities 
of  the  United  States;  or  who  has  in  his  control,  custody,  or  possession  any  metal  I  i<' 
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plate  engraved  after  the  similitude  of  any  plate  from  which  any  such  obligation'  or  other 
security  has  been  printed,  with  intent  to  use  such  plate,  or  suffer  the  same  to  be  used 
in  forging  or  counterfeiting  any  such  obligation  or  other  security,  or  any  part  thereof ; 
or  who  has  in  his  possession  or  custody,  except  under  authority  from  the  Secretary  of 
the  Treasury  or  other  proper  officer,  any  omigation  or  other  security,  engraved  and 
printed  after  the  similitude  of  any  obligation  or  other  security  issued  under  the  authority 
of  the  United  States,  with  intent  to  sell  or  otherwise  use  the  same;  and  every  person  who 
prints,  photographs,  or  in  any  other  manner  makes  or  executes,  or  causes  to  be  printed, 
photographed,  made,  or  executed,  or  aids  in  printing,  photographing,  making,  or  exe- 
cuting any  engraving,  photograph,  print,  or  impression  in  the  likenesa  of  any  such 
obligation  or  other  security,  or  any  part  thereof,  or  who  sells  any  such  engraving,  photo- 
graph, orint,  or  impression,  except  to  the  United  States,  or  who  brings  into  the  United 
States  from  any  foreign  place  any  such  engraving,  photograph,  print,  or  impression, 
except  by  direction  of  some  proper  officer  of  the  United  States,  or  who  has  or  retains  in 
his  control  or  possession,  after  a  distinctive  paper  has  been  adopted  by  the  Secretary 
of  the  Treasury  for  the  obligations  and  other  securities  of  the  United  States,  any 
similar  paper  adapted  to  the  making  of  any  such  obligation  or  other  security,  except 
under  the  authority  of  the  Secretary  of  the  Treasury  or  some  other  proper  officer  of  the 
United  States,  shall  be  punished  by  a  fine  of  not  more  than  five  thousand  dollars,  or  by 
imprisonment  at  hard  labor  not  more  than  fifteen  years,  or  by  both." 

This  section  was  broadened  so  as  to  embrace  apparently  every  method  which  may  be 
employed  in  counterfeiting  the  obligations  of  the  United  States,  its  provisions  were 
extended  so  as  to  apply  to  any  place  under,  the  jurisdiction  of  the  United  States,  and 
the  provision  relating  to  imprisonment  at  hard  l-abor  was  omitted. 

I.  In  general,  709 
II.  U^ing  plates  to  print,  etc.,  709 

III.  Possession   of  fraudulent  obligation, 

etc.,  709 

IV.  Photograph    of    obligation    or    secu- 

rity, 711 

V.  Possession    of    "  distinctive    paper," 
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I.  In  General 

This  section  defines  a  number  of  of- 
fenses committed  by :  ( 1 )  Any  one  who 
shall  use,  or  suffer  to  be  used,  for  print- 
ing a  plate  from  which  has  been,  or  may 
be,  prmted  any  obligation  or- other  secu- 
rity of  the  United  States.  (2)  Any  one 
who  shall  sell  or  import  such  plate  with 
intent  to  use  the  same  for  printing.  (3) 
Any  one  who  shall  have  m  his  control 
or  possession  any  such  plate,  with  intent 
to  use  the  same,  or  suffer  the  same  to  be 
lined  in  forging  or  counterfeiting  any  such 
obligation  or  other  security.  (4)  Any  one 
who  '*  shall  have  in  his  possession,  ex- 
cept under  authority  from  the  Treas- 
urer or  other  proper  officer,  any  ob- 
ligation or  other  security  made  or  exe- 
cuted in  whole  or  in  part,  after  the  simili- 
tude of  any  obligation  or  other  security 
ifisued  under  the  authority  of  the  United 
States,  with  intent  to  sell  or  otherwise 
use  the  same."  (5)  Whoever  shall  make 
a  print  or  photograph  of  any  such  obliga- 
tion or  security,  or  who  shall  sell  or  im- 
port the  same.  (6)  W^hoever,  unauthor- 
ized by  the  Secretary,  shall  have  and  re- 
tain in  his  control  or  possession  a  dis- 
tinctive paper  which  has  been  adopted 
bv  the  Secretary  of  the  Treasury  for  the 
obligations  and  other  securities  of  the 
Cnited  States.  Leib  v.  Halligan,  (C.  C. 
A.  gth  Cir.  1916)  236  Fed.  82,  149  C.  C. 
A.  292. 


II.  Using  Plates  to  Pbint,  Etc. 

"Or  any  part  thereof." — In  an  early 
case  it  was  held  that  in  the  statute  aa 
it  then  read  the  words  "or  any  part 
thereof"  occurred  four  times,  "but  they 
relate  to  having  possession  of  the. plates 
without  lawful  authority,  or  making  or 
suffering  to  be  made  an  improper  use  of 
them  when  lawfully  held,  or  making,  or 
assisting  in  making,  or  causing  to  be  made 
any  such  plate,  or  to  any  one  who  prints 
or  causes  to  be  printed  or  otherwise  makes 
any  impressions,  etc.,  of  the  obligations 
or  other  security,  etc.,  all  of  whom  are 
guilty  of  an  offense;  and  in  all  of  these 
cases  the  offense  is  complete  when  any 
part  of  the  impression  is  made,  or  any 
part  of  the  plate  is  made  or  used  unlaw- 
fully." U.  S.  r.  White,  (N.  D.  Tex.  1885) 
26  Fed.  716. 

Making  plate  for  printing  counterfeit 
national  currency  bank  notes. —  In  U.  S. 
V.  Rossvally,  (1869)  3  Ben.  157,  27  Fed. 
Cas.  No.  16,1&7,  the  accused  was  held 
properly  convicted  under  an  indictment 
charging  him  with  aiding  and  assisting 
in  the  mpking  of  a  plate  to  be  used  in 
printing  counterfeit  national  currency 
oank  notes. 


III.  Possession  of  Fraudulent 
Obligation,  Etc. 

''Obligations  or  securities''  generally. 
—  The  fourth,  clause  was  not  intended 
to  be  limited  to  those  instruments  only 
which  purport  to  be  securities  or  obliga- 
tions of  the  United  States,  or  which  so 
closely  resemble  them  in  general  appear- 
ance that  they  may  be  saia  to  be  made  or 
executed, 'in  whole  or  in  part,  after  the 
similitude  thereof.  In  this  view  it  is  im- 
material whether  or  not  the  instrument 
was  criminal  in  its  inception,  or  was  in- 
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tended  to  simulate  any  security  of  the 
United  States,  or  in  any  of  its  features 
purports  to  be  an  obligation  or  security 
of  the  United  States.  Leib  v.  Halligan, 
(C.  C.  A.  9th  Cir.  1W6)  236"  Fed.  82,  149 
C.  C.  A.  292,  wherein  the  court  said: 
"  This  construction  of  the  statute  renders 
ill^al  the  act  or  occupation  <jf  one  who 
has  in  his  possession  Confederate  States 
bank  notes,  with  the  intention  to  sell  the 
same  as  curios,  provided  that  such  notes 
are,  in  their  general  appearance,  made 
after  the  similitude  of  government  obli- 
gations, for  the  tendency  of  such  sale 
and  distribution  of  such  paper  is  to  place 
the  same  in  circulation  where  it  may  be 
used  to  deceive  and  defraud."  Compa/re 
U.  S.  r.  Barrett,  (D.  C.  X.  D.  1901)  111 
Fed.  369,  and  U.  S.  r.  Kuhi,  (S.  D.  la. 
1898)  85  Fed.  624,  holding  that  neither  a 
Confederate  bill  nor  a  facsimile  was  in 
the  similitude  of  any  security  or  obliga- 
tion of  the  United  States. 

In  U.  S.  t?,  Weber,  (W.  D.  Wash.  1913) 
210  Fed.  973,  the  court  held  the  true  rule 
of  construction  to  be,  that  it  is  not  neces- 
sary that  the  fraudulent  obligation  or  se- 
curity should  purport  on  its  face  to  be  an 
obligation  or  security  insued  under  the 
authority  of  the  Uniteii  J^tates.  The  court 
said:  "  Nor  is  it  necessary  that  the  simi- 
larity or  resemblance  should  he  so  great 
as  to  deceive  experts,  bank  officers,  or  cau- 
tious men.  It  is  sufficient  if  the  fraudu- 
lent obligation  bear  such  a  likeness  or 
resemblance  to  any  of  the  genuine  obliga- 
tions or  securities  issued  under  the  au- 
thority, of  the  United  States,  as  is  cal- 
culated to  deceive  an  honest,  sensible, 
and  unsuspecting  person  of  ordinary  ob- 
servation and  care  when  dealing  with  a . 
person  supposed  to  be  upright  and  hon- 
est. If  tne  fraudulent  obligation  is  of 
that  character,  the  offense  is  made  out, 
and  whether  such  a  similarity  of  resem- 
blance exists  is,  in  ordinary  cases,  a  ques- 
tion of  fact  for  the  jury.  It  is  extremely 
difficult  to  describe  a  treasury  note  or 
other  currency  on  paper:  and.* when  the 
written  description  contained  in  the  in- 
dictment is  supplemented  by  the  charge 
that  the  fraudulent  obligation  is  in  form, 
color,  size,  and  in  manner  and  style  of 
display,  and  of  printing  and  engraving 
thereon  and  in  general  appearance,  made, 
and  intended  to  be  made,  after  the  simili- 
tude of  an  obligation  issued  under  the 
authority  of  the  United  States,  the  court 
is  unable  to  say  as  a  matter  of  law  that 
the  requisite  resemblance  or  similarity 
does  not  exist." 

Names  of  officers  of  bank  omitted  from 
fraudulent  bank  note.— The  absence  of 
some  name  or  names  purporting  to  be 
rifficers  of  the  bank  issuing  a  note  is  not 
fatal  to  its  character  as  an  "  obligation 
or  security "  within  the  meaning  of  this 
section.  Wiggains  r.  U.  S.,  (C.  C.  A.  8th 
Cir.  1914)  214  Fed.  970,  131  C  C.  A.  266, 
wherein    the   court    said:      "The   indict- 


ment definitely  enough  charges  that   the 
instrument   in  the  possessicm  of  the   de- 
fendant was  made  in  part  and  in  simili- 
tude of  an  obligation  or  security  issued 
under  the  authority  of  the  United  States 
of  America ;  and  probably  for  the  purpose 
of  the  demurrer  the  allegation  touching 
similitude  should  be  treated  as  true,  but 
as  the  note  is  set  forth  in  the  indictment 
we  may  properly  enough  say  that  in  our 
opinion   its  contents  and   diisplay    afford 
ample  evidence  for  submission  to  the  jury 
of  the  (question  whether  it  was  calculated 
to  deceive  an  unsuspecting  person  of  or- 
dinary prudence  and  incline  him  to  accmt 
it   as*^  good   money,   notwithstanding   tne 
fact  that  no  president's  or  cashier's  name 
appeared   upon   it.     If  that  question    be 
answered  in  the  affirmative,  the  similarity 
would    be   sufficiently   established    within 
the  meaning  of  the  law.     U.  S.  t.  Kuhl, 
[S.  D.  la.   1898]   86  Fed.  624,  and  caaes 
cited.     Certainly  the  court  could  not   on 
a  demurrer  say  that  there  was  no  evi- 
dence  of  such  similarity.     In  any   view 
of  the  matter  we  are  of  opinion  that  the 
demurrer  assailing  the  indictment  on  the 
ground  that  it  did  not  appear  that  the 
instrument    found    in    the   possession    of 
the  defendant  was  made  in  whole  or   in 
part  after  the  similitude  of  an  obligation 
or  other  .security  issued  under  the  author- 
ity  of   the   United   States   was  not    well 
taken.     R<ut  it  is  contended  that  the  ab- 
sence of  any  name  as  president  or  cashier 
at   the  foot   of  the  note  showed  that   it 
did  not  purport  to  be  an  '  obligation  or 
security  *  within  the  meaning  of  the  Penal 
Code,  and  that  as  a  result  its  possession 
by  Wiggains  for  any  purpose  was  not  in 
violation  of  the  act.     There  is  consider- 
able authority   for   the   proposition    that 
prior  to  1892*  the  absence  of  some  names 
purporting  to  be  officers  of  the  bank  is- 
suing the  note  would  have  been  fatal  to 
its  character  as  such  an  *  obligation   or 
security.'     U.  S.  r.  Williams,  [E.  D.  Wis. 
1882]   14  Fed.  560;  I'.  S.  r.  Sprague,  [E. 
D.  Wis.  1882]  48  Fed.  828;  U.  8.  v.  Bar- 
rett,  [D.   C.  N.   D.    1901]    111   Fed,   369. 
But,    bv   an    act    of    Congress    approved 
July  28*.  1892,  27  Stat.  322,  the  following 
amendment  to  the  national  banking  act 
was  made:     'Be  it  enacted,'  etc.,    .    .    . 
'  that  the  provisions  of  the  Revised  Stat- 
utes of  the  United  States,  providing  for 
the   redemption   of  national  bank    notes, 
shall   apply    to   all   national   bank    npt^ 
that  have  been  or  may  be  issued   to    or 
received  by,  any  national  bank,  notwith- 
standing such  notes  may  have  been  lost 
b^'  or  Mtolen  froni  the  bank  and  put  in 
circulation     without     the     signature     or 
upon  the  forged  signature  oif  the   presi- 
dent or  vice-president  and  cashier.'     By 
the  Act  of  June  20,   1874,  18  Stat.    123, 
every  national  bank  was  required  to  keep 
on  deposit  in  the  treasury  of  the  United 
States  a  sum  of  money  equal  to  5   per 
cent,  of  its  out.standing  circulation  aa  a 
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Special  fund  for  the  redemption  of  that 
circuUition,  and  when  any  of  its  notes 
should  be  presented  for  redemption  the 
same  were  paid  by  the  treasurer,  and  the 
amount  so  paid  charged  to  the  banks 
issuing  them.  This  provision  of  the  law 
probacy  contemplated  the  redemption  of 
only  such  notes  as  had  been  actually  exe- 
cuted and  issued  by  the  national  banks; 
but  the  amendment  of  1892,  for  reasons 
Batisfactory  to  Congress,  obviously  sought 
still  further  to  protect  circulation  by 
requiring  the  treasurer  to  redeem  all  na- 
tional bank  notes  once  issued  by  the 
Comptroller  of  the  Currency  to  a  na- 
tional bank,  whether  they  had  ever  been 
signed  by  the  president  or  vice  president 
and  cashier  of  that  bank  or  not.  Inas^ 
much  as  the  redemption  is  made  from 
funds  deposited  by  the  bank  to  which  the 
notes  were  issued,  the  effect  of  the  amend- 
ment is  that  an  unsigned  note  of  a  na- 
tional bank  secures  to  the  holder  the  same 
rights  of  redemption  as  if  it  had  been 
signed  by  the  proper  officers  of  the  bank 
in  the  usual  way,  and  creates  a  valid 
obligation  against  the  bank  for  its  ulti- 
mate payment." 

Obligatioiis  issued  by  state  banks. — 
The  authorities  are  in  conflict  as  to  the 
question  whether  the  possession  of  a  state 
bank  note  may  constitute  the  offense  pun- 
ishable bv  the  fourth  clause.  Thus  it  has 
been  held  that  obligations  and  securities 
purporting  to  be  obligations  and  securi- 
ties issued  by  a  state  bank  are  not  in  the 
similitude  oi  any  obligation  issued  by  the 
United  States.  U.  S.  r.  Conners,  (D.  C. 
Ore.  1901)  111  Fed.  734;  U.  S.  r.  Pitts, 
(N.  D.  CbI.  1901)  112  Fed.  522.  See 
contra,  however,  Leib  r.  Halligan,  (C. 
C.  A.  9th  Cir.  1916)  236  Fed.  82,  149 
C.  C.  A.  292,  where  the  authorities  are 
reviewed. 

In  U.  S.  V,  Jstevens,  ( W.  D.  Va.  1891 ) 
52  Fed.  120,  the  court  said :  *'  The  fact 
that  the  note  in  question  was  originally 
issued  by  a  duly  authorized  [state]  bank, 
and  that  it  was  a  legal  note  at  the  time 
of  its  issuance,  does  not^  after  it  has  be- 
come utterly  worthless  by  the  insolvency 
of  the  bank,  exempt  the  holder  of  it.  from 
prosecution,  if  he  has  it  in  his  possession 
with  intent  to  sell  or  otherwise  use  and 
pass  it  as  a  genuine  note  or  obligation 
of  the  United  States.'' 

Postage  stamp. —  ''An  uncanceled  post- 
age stamp  is  an  obligation  or  security  of 
the  United  States  within  the  meaning  of  " 
this  section.  (1894)  20  Op.  Atty.-Gen. 
697. 

But  a  canceled  postage  stamp  is  not 
such  an  obligation  or  security.  (1893) 
20  Op.  Atty.-Gen.  691. 

Persons  of  ordinary  mtelligence  de- 
oeived. —  It  has  been  held  that  the  simili- 
tude must  be  in  such  a  degree  as  to  fur- 
nish so  near  a  resemblance  to  the  govern- 
ment obligations  or  securities  that  it 
could  be  used  to  deceive  a  person  of  ordi- 


nary intelligence,  who  is  acting  with  ordi- 
nary care,  in  a  business  transaction. 
U.  S.  r.  Fitzgerald,  (D.  C.  Wash.  1898) 
91  Fed.  374. 

Intent. —  To  constitute  the  offense  de- 
fined in  the  fourth  clause  of  this  section, 
it  is  not  necessary  that  there  shall  be  a 
fraudulent  or  felonious  intent.  It  is 
sufficient  if  the  accused  has  in  his  posses- 
sion, with  the  intent  to  use  or  sell,  the 
paper  which  is  there  described.  Leib  v. 
Halligan,  (C.  C.  A.  9th  Cir.  1916)  236 
Fed.  82,  149  C.  C.  A.  292. 

To  bring  an  instrument  within  the  pro- 
visions of  the  fourth  clause  of  this  sec- 
tion, such  instrument  must,  in  its  incep- 
tion, have  been  engraved  and  printed 
with  an  intentional  design  to  simulate 
the  engraving  and  printing  upon  some 
obligation  or  security  issued  under  the 
authority  of  the  United  States.  U.  S.  v. 
Barrett,  (D.  C.  N.  D.  1901)  111  Fed. 
369. 

It  is  for  the  jury  to  determine,  as  a 
question  of  fact,  whether  or  not  the  print- 
ing or  the  engraving  on  the  paper  sub- 
mitted is  in  the  similitude  of  any  govern- 
ment obligation  or  government  security. 
U.  S.  r.  Fitzgerald,  (D.  C.  Wash.  1808) 
91  Fed.  374;  U.  S.  f.  Stevens,  (W.  D. 
Va.  1891)  52  Fed.  120;  (1894)  20  Op. 
Atty.-Gen.  697. 

IV.  Photograph   of  Qblioation   ob 
Sbcuritt 

It  is  a  criminal  act  to  photograph 
United  States  treasury  notes,  although 
the  similarity  between  the  photograph 
and  the  original  be  not  such  that  it  is 
calculated  to  deceive  the  public.  Ew  p, 
Holcomb,  (1871)  2  Dill.  392,  12  Fed. 
Cas.  No.  6,598. 

V.  Possession  of  Distiwctivb  Pafeb 

The  provision  of  this  section  making  it 
a  criminal  offense  for  any  person  to  have 
or  retain  in  his  control  or  possession 
"  after  a  distinctive  paper  has  been 
adopted  by  the  Secretary  of  fhe  Treasury 
for  the  obligations  and  other  securities 
of  the  United  States,  any  similar  paper 
adapted  to  the  making  of  any  such  obli- 
gation or  other  security,  except  under 
the  authority  of  the  Secretary  of  the 
Treasury  or  some  other  proper  officer  of 
the  United  States,"  includes  the  having 
in  possession  without  authority  of  the 
distinctive  paper  itself-  and  oi  similar 
paper  adapted  to  the  making  of  govern- 
ment obligations  and  securities;  and  it 
is  not  sufficient  to  warrant  a  conviction 
thereunder  to  prove  that  defendant  has 
in  possession  paper  which  might  be  used 
to  make  counterfeit  obligations  or  securi- 
ties, although  it  might  not  be  adapted 
to  the  making  of  government  obligations 
or  securities.  Krakowski  v.  U.  S.,  (C.  C. 
A.  2d  Cir.  1908)  161  Fed.  88,  88  C.  C.  A. 
252. 
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VI.  Punishment 

Under  the  statute  as  it  formerly  read 
the  offense  could  be  punished  bv  impris- 
onment at  hard  labor.  It  was  held  that 
this  made  the  crime  an  infamous  one; 
that  its  prosecution  must  be  by  indict- 
ment or  presentment,  and   that   a   court 


exceeded  its  jurisdiction  in  holding  and 
sentencing  a  person  upon  a  prosecution 
by  inforination,  entitling  him  to  be  dis- 
charged on  a  writ  of  habeas  corpus.  Ex  p. 
Wilson,  (1885)  114  U.  S.  417,  6  S.  Ct 
935,  29  U.  S.   (L.  ed.)    89. 


Sec.  151.  [Passing,  selling,  concealing,  etc.,  forged  obligations.]  Who- 
ever, with  intent  to  defraud,  shall  pass,  utter,  publish,  or  sell,  or  attempt 
to  pass,  utter,  publish,  or  sell,  or  shall  bring  into  the  United  States  or  any 
place  subject  to  the  jurisdiction  thereof,  with  intent  to  pass,  publish,  utter, 
or  sell,  or  shall  keep  in  possession  or  conceal  with  like  intent,  any  falsely 
made,  forged,  counterfeited,  or  altered  obligation  or  other  security  of  the 
United  States,  shall  be  fined  not  more  than  five  thousand  dollars  and 
imprisoned  not  more  than  fifteen  years.     [35  Stat.  L,  1116.] 

This  section  was  drawn  from  R.  H.  sec.  5431  (Act  of  June  30,  1864,  ch.  172,  13  Stat. 
L.  221),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Seo.  5431.  Every  person  who,  with  intent  to  defraud,  passes,  utters,  publishes,  or 
sells,  or  attempts  to  pass,  utter,  publish,  or  sell,  or  brings  into  the  United  States  with 
intent  to  pass,  publish,  utter,  or  sell,  or  keeps  in  possession  or  conceals  with  like  intent 
any  falsely  made,  forged,  counterfeited,  or  altered  obligation,  or  other  security  of  the 
United  States,  shall  be  punished  by  a  fine  of  not  more  than  five  thousand  dollars,  and 
by  imprisonment  at  hard  labor  not  more  than  fifteen  years." 

The  prpyisions  of  this  section  were  extended  so  as  to  apply  to  any  place  within  the 
iurisdiction  of  the  United  States,  and  the  provision  relatmg  to  punishment  at  hard 
labor  was  omitted. 
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I.  Scope  of  Sbctiow 

In  general. —  In   U.   S.  f.   Provenzano, 

(S.  D.  N.  Y.  1909)  171  Fed.  675,  it  was 
held  that  it  is  a  crime  under  this  sec- 
tion either  to  pass,  utter,  publish,  or  sell 
any  counterfeit  obligation  of  the  Ignited 
States,  if  done  with  intent  to  defraud, 
or  to  attempt  to  do  so  with  like  intent, 
or  to  bring  such  a  counterfeited  obliga^- 
tion  into  the  United  States,  with  intent 
to  pa86,  publish,  utter,  or  sell  it,  irre- 
spective of  an  intent  to  defraud,  and  also 
to  keep  in  possession  or  to  gonceal  any 
counterfeit  obligation  or  other  security 
of  the  United  States  with  like  intent. 

Separate  offenses. —  Under  this  section 
a  person  may  be  convicted  of  a  separate 
offense  for  each  one  of  the  obligations 
therein  described  which  he  keeps  in  pos- 
session with  intent  to  pass.  Logan  v. 
U.  S.,  (C.  V.  A.  6th  Cir.  1903)  123  Fed. 
291,  59  C.  C.  A.  476. 

For  uttering  a  genuine  government 
draft  with  a  forged  indorsement,  a  charge 
could  be  laid  under  this  section.  De 
Lemoa  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1899) 


91  Fed.  497,  63  U.  S.  App.  3»5,  33  C.  C.  A. 
655. 

Note  of  state  bank. —  In  U.  S.  t'.  Beebe, 
(M.  D.  Pa.  1906)  149  Fed.  618,  it  was  held 
that  a  person  could  not  be  convicted  of 
passing  a  counterfeit  United  States  note 
under  this  section  where  the  note  passed 
was  a  genuine  note  issued  by  a  state 
bank,  unaltered,  although  it  may  have 
been  worthlese  and  may  have  had  some 
resemblance  by  reason  of  ita  color  to  a 
Ignited  States  note. 

State  legislation  making  it  a  crime  to 
do  what  this  section  prohibits  is  valid,  as 
Congress  hae  not  taken  exclusive  jurisdic- 
tion of  the  subject.  In  re  Truman,  (1869) 
44  Mo.  181. 

IL  WOBDs  AND  Phrases  Defknvd 

Passing. — Any  delivery  of  a  spurious 
note  to  another  for  value,  for  the  object 
or  purpose  of  being  passed  or  put  into 
circulation  as  and  for  money,  is  a  passing 
within  the  meaning  of  this  section.  U.  S. 
t?.  Nelson,  (1867)  1  Abb.  135,  27  Fed.  Gas. 
No.  15,861. 

** Uttering"  and  "passing." — Under  a 
Grtatute  which  punishes  one  who  shall 
"  utter  "  or  **  pass  "  spurious  notes,  know- 
ing them  to  be  such,  with  intent  to  de- 
fraud, and  wliich  does  not'  in  terms  re- 
quire that  they  be  uttered  as  true  or 
genuine,  a  defendant .  may  be  convicted 
of  uttering  or  passing,  upon  proof  that 
he  sold  and  delivered  the  notes  as  spu* 
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nous  notee  to  another  person  with  intent 
that  they  should  be  passed  upon  the 
public  as  genuine.  The  words  "  uttering  " 
and  "passing,"  used  of  notes,  do  not 
necessarily  import  that  they  are  trans- 
ferred as  genuine;  the  terms  include  any 
delivery  of  a  note  to  another  for  value, 
with  intent  that  it  sJiall  be  put  into  cir- 
cnlation  as  money.  The  fact  that  other 
provisions  of  statute  exist  which  ex- 
pressly provide  a  punishment  for  selling 
spurious  notes,  does  not  prevent  convict- 
ing a  defendant  under  an  indictment  for 
passing,  uttering,  and  publishing  such 
notes,  upon  proof  that  he  sold  them  as 
spurious,  witn  intent  that  the  purchaser 
should  cause  them  to  be  put  in  circulation 
as  genuine.  U.  S.  r.  Nelson,  (1867)  1 
Abb.  135,  27  Fed.  Cas.  No.  15,861. 

The  words  "intent  to  pass,  utter,  or 
sell,"  in  this  section  prohibiting  the  bring- 
ing into  the  United  States,  with  intent 
to  pass,  publish,  utter,  or  sell,  any  forged 
obligation  of  the  United  States,  means  to 
dispose  of  the  same  as  genuine,  and  thus 
defraud  the  taker  or  takers.  U.  S.  r. 
Provenzano,  (S.  D.  N.  Y.  1909)  171  Fed. 
675. 

The  words  "  with  like  intent,"  as  used 
in  the  part  of  this  section  prohibiting 
the  bringing  into  the  United  States,  with 
intent  to  pass,  publish,  utter  or  sell,  or 
ke«)  in  possession  or  conceal,  any  falsely 
tDade,  forged,  counterfeited,  or  altered  ob- 
ligation of  the  United  States,  refers  only 
to  the  intent  to  defraud,  and  not  to  the 
intent  to  psLSs,  publish,  utter,  or  sell,  so 
that  an  indictment  charging  possession 
with  knowledge  of  the  counterfeit  charac- 
ter of  the  obligation  was  not  defective  for 
failure  to  charge  an  intent  to  pass,  pub- 
lish, utter,  or  sell  the  same,  in  addition 
to  an  intent  to  defraud.  U.  S.  v.  Provenx- 
ano,  (S.  D.  N.  Y.  1909)   171  Fed.  676. 

III.   SCIENTBB 

The  law  presumes  the  intention  in  pass- 
ing counterfeit  paper  to  be  to  defraud 
any  person  who  may  suffer  a  loss  by  re- 
ceiving it  as  genuine.  U.  S.  v.  Shellmire, 
(1831)  Baldw.  370,  27  Fed.  Cas.  No.  16,- 
271. 

To  constitute  the  possession  of  forged 
instruments  a  crime  the  possessor  must 
be  actuated  by  a  criminal  intent  in  two 
particulars  —  he  must  have  the  intent  to 
aefraud,  and  he  must  have  the  intent  to 
pass,  publish,  utter,  or  sell  the  instru- 
ment. U.  S.  r.  Barrett,  (D.  C.  N.  D. 
1901)   111  Fea.  369. 

rv.  VEinjB 

Sending  a  forged  instrument  in  a  let- 
ter by  mail  to  a  government  official  in 
Washington  is  not  an  uttering  of  the 
forged  paper  in  the  District  of  Columbia. 
U.  S.  V.  Wright,    (1822)   2  Cranch  C.  0. 


2^,  28  Fed.  Cas.  No.  16,773;  U.  S.  r. 
Plvmpton,  (1833)  4  Cranch  C.  C.  309,  27 
Fed.  Cas.  Nos.  16,057,  16,068. 

V.  Indictment 

In  general. —  Prosecution  for  an  offense 
under  this  section,  being  that  for  an  in- 
famous crime,  must  be  ny  indictment  or 
presentment,  and  a  court  exceeds  its 
jurisdiction  in  holding  and  sentencing 
petitioner  upon  a  prosecution  by  infor- 
mation, and  the  petitioner  is  entitled  to 
be  discharged  on  a  writ  of  habeas  corpus. 
Ex  p.  Wilson,  (1885)  114  U.  S.  117,  5  S. 
Ct.  935,  29  U.  S.  (L.  ed.)  89. 

Designation  of  counterfeit  note. — ^An  in- 
dictment is  not  repugnant  because  it 
designates  the  bill  uttered  as  a  treasury 
note,  when  the  note  is  set  forth  in  the  in- 
dictment and  is  a  United  States  note.  The 
decisions  are  that  where  a  bill  is  set  out 
by  its  tenor  in  the  indictment,  any  desig- 
nation of  it  in  the  indictment  is  immate- 
rial. U.  S.  r.  Marcus,  (S.  D.  N.  Y.  1893) 
53  Fed.  784,  following  U.  S.  f>.  Bennett, 
(1879)  17  Blatohf.  357,  24  Fed.  Cas.  No. 
14,572,  and  explaining  U.  S.  r.  Mason, 
(1875)  12  Blatchf.  497,'26  Fed.  Cas.  No. 
15,730. 

Where  an  indictment  purports  to  set 
forth  an  exact  copv  of  the  counterfeit  bill, 
the  description  set  forth,  though  needless- 
ly particular,  must  conform  to  the  instru- 
ment given  in  evidence.  But  a  mere  lit- 
eral variance  will  not  be  fatal.  A 
variance  is  literal  when  it  does  not  make 
a  word  different  in  sense  and  grammar, 
but  leaves  the  sound  and  sense,  in  sub- 
stance, the  same.  U.  S.  r.  Mason,  (1879) 
12  Blatchf.  497,  26  Fed.  Cas.  No.  15,736. 

An  averment  that  the  obligation  coun- 
terfeited was  "  a  United  States  compound 
interest  treasury  note,"  etc.,  accompanied 
with  the  most  minute  description  in  his 
verbis  of  the  alleged  forgery  itself,  is 
ample  to  answer  the  constitutional  re- 
quirement that  the  defendant  should  have 
notice  of  that  which  he  is  called  upon  to 
defend.  It  need  not  be  averred  that  any 
/i:enuine  note  of  the  United  States  has 
been  authorized  by  law,  or  is  or  ever  was 
in  circulation  as  an  obligation  of  the 
United  States.  U.  S.  r.  Owens,  (W.  D. 
Tenn.  1888)   37  Fed,  112. 

The  excuses  for  not  more  particularly 
setting  out  a  description  of  the  counter- 
feit notes  —  in  one  count,  that  the  grand 
jurors  had  them  not  in  their  possession 
or  under  their  control;  in  another  count, 
that  the  note  was  returned  to  the  defend- 
ant before  the  finding  and  presenting  of 
the  indictment;  and  in  still  another 
count,  that  the  counterfeit  note  therein 
referred  to  had  been  destroyed  —  are  le- 
gally sufficient.  And  such  indictment  is 
sufficient  where  it  sets  out  the  particular 
kind  of  obligation  of  the  United  States, 
and  the  denomination  of  such  obligation, 
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and  fiirthei  apprises  the  defendant  of  the 
charge  against  him  by  averring  the  day 
when  he  committed  the  alleged  violation 
of  law,  the  place  where  and  the  persons 
upon  whom  he  passed  the  notes.  U.  S.  r. 
Howell,  (N.  D.  Cal.  1894)  64  Fed.  110. 

A  count  in  an  indictment  which  charges 
the  issuance  of  a  genuine  order  for  a  cer- 
tain sum,  made  and  signed  by  a  pension 
agent,  whereby  the  assistant  treasurer  of 
the  United  States  was  required  and  di- 
rected to  pay  to  the  order  of  the  payee 
the  said  certain  sum,  and  that  the  order 
was  afterwards  falsely  and  fraudulently 
altered  and  forged  by  the  name  of  the 
payee  being  falsely  and  fraudulently 
placed  thereon  as  his  indorsement,  and 
that  the  defendant  did  utter  and  publish 
the  same,  cannot  be  sustained  under  this 
section,  because  it  does  not  sufiiciently 
describe  any  falsely  made,  counterfeited, 
or  altered  obligation  or  other  security  of 
the  United  States.  U.  S.  v,  Albert,  (N. 
D.  Fla.  1891 )  45  Fed.  552. 

Upon  a  charge  of  having  in  possession 
forged  treasury  notes  and  forged  postal 
currency,  the  indictment  must  not  only 
set  out,  but  must  profess  on  its  face  to 
set  out,  an  exact  copy  of  the  thing  forged, 
or  must  state  some  valid  reason  for  not 
doing  so.  To  sav  that  it  is  "  in  substance 
described  as  follows "  is  not  sufficient. 
And  the  indictment  sliould  allege  some 
number,  though  the  evidence  need  not 
strictly  conform  to  the  number.  To  say 
"  diA^ers  "  notes  is  too  indefinite.  U.  S.  v. 
Fisher,  (1865)  4  Biss.  59,  25  Fed  Cas.  No. 
15,105. 

Where  the  indictment  describes  the 
forged  notes  as  "  false,  forged,  and  coun- 
terfeit treasury  notes,"  and  copies  them, 
this  is  enough  without  adding,  in  the  lan- 
guage of  the  statute,  that  thev  were  "  ob- 
ligations or  other  securities  of  the  United 
States."  U.  S.  v.  Trout,  (1867)  4  Biss. 
105,  28  Fed.  Cas.  No.  16,542. 

Knowledge  that  the  instrument  was 
forged  and  counterfeited  is  essential  to 
make  out  t)ie  crime ;  and  an  uttering, 
with  intent  to  defraud,  of  an  instrument 
in  fact  counterfeit,  but  supposed  by  the 
defendant  to  be  genuine,  though  wathin 
the  words  of  the  statute,  would  not  be 
within  its  meaning  and  object.  The  in- 
dictment must  allege  defendant's  knowl- 
edge of  the  character  of  the  inntrument, 
and  a  motion  in  arrest  of  judgment  for 
insufficiency  in  such  particular  should  be 
granted.  U.  S.  r.  Carll,  (1882)  106  U.  S. 
611,  26  U.  S.  (L.  ed.)   1135. 

National  bank  note. —  The  courts  will 
take  judicial  notice  of  the  organization 
and  incorporation  of  a  national  bank, 
and  an  indictment  need  not  aver  that  a 
national  bank,  whose  note  was  alleged  to 
have  Iwen  forgod,  was  a  body  politic  and 
corporate.  So  it  need  not  allege  that  the 
forged  instrument  purported  to  be  that 
of  a  designated  bank,  if  the  inntrument  be 
copied  into  the  indictment,  and  if  by  the 


terms  of  such  copy  it  purports  to  be  such 
note.  U.  S.  17.  Williama,  (1869)  4  Bias. 
302,  28  Fed.  Cas.  No.  16,706. 

VI.  Plra 

Former  acquittaL — To  a  plea  that  the 
note  described  in  the  indictment  had  been 
theretofore  given  in  evidence  on  the  trial 
of  the  defendant,  upon  a  former  indict- 
ment for  passing  another  counterfeit  note 
of  the  same  denomination,  upon  w^hich 
indictment  there  had  been  an  acquittal, 
the  court  held  that  the  offense  for  which 
the  defendant  was  indicted  waa  entirely 
a  distinct  offense  from  that  on  which  the 
verdict  of  acquittal  was  formed.  U.  S*  «?- 
Randenbush,  (1834)  8  Pet.  288,  8  U.  S. 
(L.  ed.)   948. 

VII.   EVIDENGE 

Res  gestae. —  Upon  a  trial  of  an  indict- 
ment charging  the  defendant  and  others 
with  passing  counterfeit  bills,  after  evi- 
dence tending  to  show  that  he  had  sup- 
Slied  the  biUs  to  persons  who  actually 
istributed  them,  the  circumstances  of 
the  defendant,  showing  his  situation  and 
relations  with  other  persons  in  whose  pos- 
session bills  from  the  same  plate  had  been 
found  in  large  quantities,  are  admissible 
in  evidence  as  parts  of  the  res  gestae,  and 
as  showing  his  facilities  for  supplying  the 
bills  and  the  commission  of  the  offense. 
U.  S.  r.  Taranto,  (S.  D.  N.  Y.  1896)  74 
Fed.  219. 

Fraudulent  intent. — As  showing  fraud- 
ulent intent  evidence  is  admissible  that  a 
little  over  a  month  after  the  uttering  of 
an  altered  silver  certificate  by  the  de- 
fendant he  was  in  the  company  of  one 
who  attempted  to  pass  a  similar  certifi- 
cate. Schultz  r.  U.  S.,  (C.  C.  A.  8th  Cir. 
1912)   200  Fed.  234,  118  C.  C.  A.  420. 

Confession. — *'  When  the  charge  is  ut- 
tering counterfeit  money  with  intent  to 
defraud  the  corpus  delicti  is  sufficiently 
proved  when  it  is  shown  that  the  counter- 
feit bill  described  has  been  uttered  as 
true.  That  being  shown,  the  agency  of 
the  accused  in  passing  the  bill  may  be 
shown  by  his  confession."  U.  S.  t".  Mar- 
cus, (S.  D.  N.  Y.  1893)  53  Fed.  784. 

Other  offenses. —  In  cases  where  one  is 
charged  with  uttering  forged  notes,  and 
similar  crimes,  evidence  as  to  other  of- 
fenses is  admissible.  Ea  p.  Glaser,  (C. 
C.  A.  2d  Cir.  1910)  176  Fed.  702,  100  C. 
C.  A.  254. 

On  the  trial  of  an  indictment  for  pass- 
ing counterfeit  notes,  evidence  may  be 
given  of  the  defendant  passing  similar 
counterfeit  notes,  in  order  to  prove  the 
knowledge  that  the  note  in  question  was 
counterfeit.  So  the  passing  of  notes  of  a 
different  bank  at  the  same  time,  or  of 
having  them  in  his  possession  at  the  time. 
But  if  the  indictment  is  for  passing  a 
counterfeit    note    of    the    Bank    of    the 
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United  States,  eyidence  of  passing  a 
counterfeit  note  of  another  bank,  at  an- 
other time,  is  not  a^aissible,  or  if  giyen 
without  objection  a  jury  will  not  consider 
it.  U.  S.  r.  Roudenbush,  (1832)  Baldw. 
514,  27  Fed.  Cas.  No.  16,198. 

Good  character. —  On  an  indictment  for 
having  in  possession,  and  with  intent  to 
utter  and  pass,  certain  counterfeit  notes 
of  the  United  States,  the  court  charged 
the  jury  that  "  when  a  man  is  arrested 
with  counterfeit  money  in  his  possession, 
knowing  it  to  be  counterfeit,  tie  cannot 
establish  his  innocence  by  yague  hypothe- 
ses or  theories,  or  speculative  statements 
in  relation  to  his  intentions  and  the  man- 
ner in  which  he  came  by  it.  But  he  may 
relieve  the  charge  thus  placed  upon  him 
by  proof  of  former  character,  showing 
that  he  would  not  be  likely  to  be  engagea 
in  that  class  of  business,  or  that  he  ob- 
tained the  money  in  due  course  of  busi- 
ness, supposing  it  to  be  genuine."  U.  S. 
V,  Kenneally,  (1870)  5  Biss.  122,  26  Fed. 
Cas.  No.  15,522. 

Upon  an  indictment  for  uttering  forged 
bank  notes,  eyidence  may  be  giyen  on  the 
part  of  the  United  States,  that  a  parcel 
of  counterfeit  checks  and  drafts  on  other 
banks,  and  others  printed  on  bank  paper, 
not  filled  up,  were  found  in  the  defend- 
ant's possession.  U.  S.  v.  Noble,  (18^) 
5  Cranch  (C.  C.)  371,  27  Fed.  Cas.  No. 
15.895. 

Variance. —  In  U.  fe.  r.  Marcud,  (S.  D. 
K.  Y.  1893)  53  Fed.  784,  it  was  contended 
that  there  was  a  fatal  variance  between 
the  indictment  and  the  proof  because  all 
the  matter  printed  on  the  back  of  the 
note  put  in  evidence  was  not  set  forth  in 


the  indictment.  Biit  the  court  said: 
"The  matter  set  forth  in  the  indictment 
was  proyed  as  laid.  The  indictment  does 
not  cnarge  that  the  matter  set  forth  con- 
stituted all  the  matter  on  the  back  of  the 
bill,  nor  was  it  necessary  to  set  forth  all 
the  matter  on  the  back  of  the  bill.  What 
is  omitted  is  a  mere  notice  required  by 
law  to  be  placed  ujpon  notes  of  tnis  char- 
acter, but  which  IS  no  part  of  the  con- 
tract. The  allegation  of  the  indictment 
that  the  bill  was  in  the  words  and  figures 
following  does  not  mean  that  all.  the 
words  and  figures  printed  on  the  back  of 
the  bill,  and  forming  no  part  of  the  con- 
tract set  forth  on  the  face  of  the  bill,  are 
stated.  Where  an  instrument  is  set  forth 
in  the  indictment  by  its  purport,  the 
allegation  refers  to  what  appears  on  the 
face  of  the  instrument.  U.  sl  v.  Hinman, 
[18311  1  Baldw.  292,  [26  Fed.  Cas.  No. 
15,370.)" 

There  was  no  yariance  where  each  note 
introduced  in  evidence  exhibited  what 
purported  to  be  the  imprint  of  the  seal  of 
tlie  treasury,  while  the  notes  set  forth  in 
the  indictment  exhibit  no  such  imprint. 
U.  S.  r.  Bennett,  (1879)  17  Blatchf.  357, 
24  Fed.  Cas.  No.  14,672. 

VIII.  Effect  of  CoNvionoN 

Disqualification  of  yoter. —  In  U.  S.  v, 
Barnabo,  (1876)  14  Blatchf.  74,  24  Fed. 
Cas.  No.  14,522,  it  was  held  that  one  con- 
victed under  this  section  was  not  deprived 
thereby  of  the  right  to  suffrage  in  the 
At  ate  of  New  York,  and  an  indictment  for 
fraudulent  registration  as  a  voter  was 
dismissed. 


Sec.  152.  [Taking  impressioxiB  of  tools,  implements,  etc.]  Whoever, 
without  authority  from  the  United  States,  shall  take,  procure,  or  make, 
upon  lead,  foil,  wax,  plaster,  paper  or  any  other  substance  or  material,  an 
impression,  stamp,  or  imprint  of,  from,  or  by  the  use  of  any  bedplate,  bed- 
piece,  die,  roll,  plate,  seal,  type,  or  other  tool,  implement,  instrument,  or 
thing  used  or  fitted  or  intended  to  be  used  in  printing,  stamping,  or  impress- 
ing, or  in  making  other  tools,  implements,  instruments,  or  things  to  be  used 
or  fitted  or  intended  to  be  used  in  printing,  stamping,  or  impressing  any 
kind  or  description  of  obligation  or  other  security  of  the  United  States  now 
authorized  or  hereafter  to  be  authorized  by  the  United  States,  or  circu- 
lating note  or  evidence  of  debt  of  any  banking  association  under  the  laws 
thereof,  shall  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned 
not  more  than  ten  years,  or  both.     [35  Stat.  L.  1117.] 

This  section  was  drawn  from  R.  S.  sec.  6432  (Act  of  Feb.  6,  1867,  ch.  26,  14  Stat.  L. 
383),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

*'  Sec.  6432.  Every  person  who,  without  autliority  from  the  United  States,  takes,  pro- 
cures, or  makes,  upon  lead,  foil,  wax,  plaster,  paper,  or  any  other  substance  or  material, 
an  impression,  stamp,  or  imprint  of,  from,  or  by  the  use  of  any  bed-plate,  bed-piece,  die, 
roll,  plate,  seal,  type,  or  other  tool,  implement,  instrument,  or  thing  used  or  fitted  or 
intended  to  be  used,  in  printing,  stamping,  or  impressing,  or  in  making  other  tools, 
implements,  instruments  or  things  to  be  used,  or  fitted  or  intended  to  be  used,  in  print- 
ing, stamping  or  impressing  any  kind  or  description  of  obligation  or  other  security  of 
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the  United  States,  now  authorized  or  hereafter  to  be  authorized  by  the  United  States,  or 
circulating  note  or  evidence  of  debt  of  any  banking  aaaociation  under  the  laws  thereof, 
shall  be  punished  by  imprisonment  at  hard  labor  not  more  than  ten  years,  or  by  a  fine 
of  not  more  than  five  thousand  dollars,  or  both." 

The  only  material  change  made  in  this  section  was  the  omission  of  the  provision 
relating  to  imprisonment  "  at  hard  labor." 

Sec.  153.  [Having  in  possession  unlawfully  such  impressions.]  Whoever, 

with  intent  to  defraud,  shall  have  in  his  possession,  keeping,  custody,  or 
control,  without  authority  from  the  United  States,  any  imprint,  stamp,  or 
impression,  taken  or  made  upon  any  substance  or  material  whatsoever,  of 
any  tool,  implement,  instrument,  or  thing,  used,  or  fitted  or  intended  to  be 
used,  for  any  of  the  purposes  mentioned  in  the  preceding  section ;  or  who- 
ever, with  intent  to  defraud,  shall  sell,  give,  or  deliver  any  such  imprint, 
stamp,  or  impression  to  any  other  person,  shall  be  fined  not  more  than  five 
thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or  both.  [35 
Stat.  L.  1117.] 

This  section  was  drawn  from  R.  S.  sec.  5433  (Act  of  Feb.  5,  1867,  ch.  26,  14  Stat.  L. 
384),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

*'  Sec.  54d3.  Every  person  who,  with  intent  to  defraud,  has  in  his  possession,  keeping, 
custody,  or  control,  without  authority  from  the  United  States,  any  imprint,  stamp,  or 
impression,  taken  or  made  upon  any  substance  or  material  whatsoever,  of  any  tool, 
implement,  instrument,  or  thing,  us^,  or  fitted  or  intended  to  be  used,  for  anv  of  the 
purposes  mentioned  in  the  preceding  section ;  or  who,  with  intent  to  defraud,  sells,  gives, 
or  delivers  any  such  imprint,  stamp,  or  impression  to  any  other  person,  shall  be  pun- 
ished by  imprisonment  at  hard  labor  not  more  than«ten  years,  or  by  a  fine  of  not  more 
than  five  thousand  dollars." 

The  only  material  change  was  the  omission  of  the  provision  relating  to  impriscminent 
"  at  hard  labor." 


Sec.  154.  [Buying,  selling,  or  dealing  in  forged  bonds,  notes,  etc.] 

Whoever  shall  buy,  sell,  exchange,  transfer,  receive,  or  deliver  any  false, 
forged,  counterfeited,  gr  altered  obligation  or  other  security  of  the  United 
States,  or  circulating  note  of  any  banking  association  organized  or  acting 
under  the  laws  thereof,  which  has  been  or  may  hereafter  be  issued  by  virtue 
of  any  Act  of  Congress,  with  the  intent  that  the  same  be  passed,  published, 
or  used  as  true  and  genuine,  shall  be  fined  not  more  than  five  thousand  dol- 
lars, or  imprisoned  not  more  than  ten  years,  or  both.    [35  Stat.  L.  1117.] 

This  section  was  drawn  from  R.  S.  sec.  5434  (Act  of  Feb.  6,  1-867,  ch.  26,  14  Stat.  L. 
883),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

*'  Sec.  5434.  Every  person  who  buys,  sells,  exchanges,  transfers,  receives,  or  delivers, 
any  false,  forged,  counterfeited,  or  altered  obligation  or  other  security  of  the  United 
States,  or  circulating  note  of  any  banking  association  organized  or  acting  under  the 
laws  thereof,  which  has  been  or  may  hereafter  be  issued  by  virtue  of  any  act  of  Con- 
gress, with  the  intent  that  the  same' be  passed,  published,  or  used  as  true  and  genuine, 
shall  be  imprisoned  at  hard  labor  not  more  than  ten  years,  or  fined  not  more  than  five 
thousand  dollars,  or  both." 

The  only  material  change  was  the  omission  of  the  provision  relating  to  imprisonmeiit 
**  at  hard  labor." 


Variance.— In  U.  S.  t?.  Bennett,  (1879) 
17  Blatchf.  367,  24  Fed.  Oas.  No.  14,672,  it 
was  held  that  there  was  no  variance  be- 
cause the  notes  admitted  in  evidence  were 
circulating  notes  of  a  banking  association, 
while  the  notes  set  forth  in  the  indictment 
were  styled  therein  national  bank  cur- 
rency notes.    It  was  said  that  as  the  notes 


were  set  out  at  length  in  the  indictment 
and  showed  upon  their  face  that  they  were 
circulating  notes  of  a  banking  association 
organized  under  the  laws  of  the  United 
States,  the  designation  of  their  legal  char- 
acter, given  in  the  indictment,  bewne  im- 
material. 
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S£c.  155.  [Secretiiig  or  removing  tools  or  material  used  for  printing' 
bonds,  notes,  stamps,  etc.]  Whoever,  without  authority  from  the  United 
States,  shall  secrete  within,  embezzle,  or  take  and  carry  away  from  any 
building,  room,  office,  apartment,  vault,  safe,  or  other  place  where  the  same 
is  kept,  used,  employed,  placed,  lodged,  or  deposited  by  authority  of  the 
United  States,  any  bedpiece,  bedplate,  roll,  plate,  die,  seal,  type,  or  other 
tool,  implement,  or  thing  used  or  fitted  to  be  used  in  stamping  or  printing, 
or  in  making  some  other,  tool  or  implement  used  or  fitted  to  be  used  in 
stamping  or  printing,  any  kind  or  description  of  bond,  bill,  note,  certificate, 
coupon,  postage  stamp,  revenue  stamp,  fractional  currency  note,  or  other 
paper,  instrument,  obligation,  device,  or  document,  now  or  hereafter 
authorized  by  law  to  be  printed,  stamped,,  sealed,  prepared,  issued,  uttered, 
or  put  in  circidation  on  behalf  of  the  United  States ;  or  whoever,  without 
such  authority,  shall  so  secrete,  embezzle,  or  take  and  carry  away  any 
paper,  parchment  or  other  material  prepared  and  intended  to  be  used  in  the 
making  of  any  such  papers,  instruments,  obligations,  devices,  or  documents ; 
or  whoever  without  such  authority,  shall  so  secrete,  embezzle,  or  take  and 
carry  away  any  paper,  parchment,  or  other  material  printed  or  stamped, 
in  whole  or  in  part,  and  intended  to  be  prepared,  issued,  or  put  in  circula- 
tion on  behalf  of  the  United  States  as  one  of  the  papers,  instruments,  or 
obligations  hereinbefore  named,  or  printed  or  stamped,  in  whole  or  in 
part,  in  the  similitude  of  any  such  paper,  instrument,  or  obligation,  whether 
I  intended  to  issue  or  put  the  same  in  circulation  or  not,  shall  be  fined  not 

more  than  five  thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or 
both.    [35  Stat.  L.  1117.] 

This  section  was  drawn  from  R.  S.  sec.  5453  (Act  of  Feb.  5,  1S67,  ch.  26,  14  Stat.  L. 
I  384),  which  was  repealed  by  section  341,  hvfra,  this  title. 

Aside  from  a  slight  transposition  of  language,  the  only  material  change  made  was  the 
substitution  of  the  initial  word  "  Whoever  "  for  the  words  **  B>very  person  who/*  and  the 
omission  of  the  words  "  at  hard  labor  "  which  formerly  appeared  in  the  provision  relat- 
ing to  punishment  by  imprisonment. 


Sec.  156.  [Ooimterfeiting  notes,  bonds,  etc.,  of  foreign  governments.] 

Whoever,  within  the  United  States  or  any  place  subject  to  the  jurisdiction 
thereof,  with  intent  to  defraud,  shall  falsely  make,  alter,  forge,  or  counter- 
feit any  bond,  certificate,  obligation,  or  other  security  in  imitation  of,  or 
purporting  to  be  an  imitation  of,  any  bond,  certificate,  obligation,  or  other 
security  of  any  foreign  government,  issued  or  put  forth  under  the  author- 
ity of  such  foreign  government,  or  any  treasury  note,  bill,  or  promise  to  pay 
issued  by  such  foreign  government,  and  intended  to  circulate  as  money, 
either  by  law,  order,  or  decree  of  such  foreign  government;  or  whoever 
shall  cause  or  procure  to  be  so  falsely  made,  altered,  forged,  or  counter- 
feited, or  shall  knowingly  aid  or  assist  in  making,  altering,  forging,  or 
counterfeiting,  any  such  bond,  certificate,  obligation,  or  other  security,  or 
any  such  treasury  note,  bill,  or  promise  to  pay,  intended  as  aforesaid  to  cir- 
culate as  money,  shall  be  fined  not  more  than  five  thousand  dollars  and 
imprisoned  not  more  than  five  years.     [35  Stat,  L.  1118,] 

This  section  was  drawn  irom  an  Act  of  May  16,  1S84,  eh.  62,  f  1,  23  Stat.  L.  22, 
which  was  repealed  by  section  941,  infra,  this  title,  and  which  read  as  follows: 

"  That  every  person  who,  within  the  United  States  or  any  Territory  thereof,  with 
intent  to  defraud,  falsely  makes,  alters,  forges,  or  counterfeits  any  bond,  certificate. 
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obligation,  or  other  security  in  imitation  of,  or  purporting  to  be  an  imitation  of,  any 
bond;  certificate,  obligation,  or  other  security  of  any  foreign  Grovernment,  issued  or  put 
forth  under  the  authority  of  such  foreign  Government,  or  any  treasury  note,  bill,  or 
promise  to  pay  issued  by  such  foreign  Government,  and  intended  to  circulate  as  mpney, 
either  by  law,  order,  or  decree  of  such  foreign  Grovernment,  and  any  person  who  causes 
or  procures  to  be  so  falsely  made,  altered,  forged,  or  counterfeited,  or  who  knowingly 
aids  or  assists  in  making,  altering,  forging,  or  counterfeiting,  any  such  bond,  certificate, 
obligation,  or  other  security,  or  any  such  treasury  note,  bill,  or  promise  to  pay,  intended 
as  aforesaid  to  circulate  as  money,  shall,  upon  conviction  ther^  in  any  circuit  or  dis- 
trict court  of  the  United  States,  be  punished  by  a  fine  of  not  more  than  five  thousand 
dollars  and  by  imprisonment  at  hard  labor  not  more  than  five  years." 

The  only  material  alterations  were  the  extension  of  the  provision  to  apply  to  any 
place  subject  to  the  jurisdiction  of  the  United  States,  and  the  omission  of  the  provinion 
relating  to  punishment  "  at  hard  labor." 

Constitutionality. — "The  law  of  na- 
tions requires  every  national  government 
to  use  *  due  diligence '  to  prevent  a  wrong 
being  done  within  its  own  dominion  to 
another  nation  with  which  it  is  at  peace, 
or  to  the  people  thereof;  and  because  of 
this  the  obligation  of  one  nation  to  punish 
those  who  within  its  own  jurisdiction 
counterfeit  the  money  of  another  nation 
has  long  been  recognized.  ...  a  right 
secured  by  the  law  of  nations  to  a  nation, 
or  its  people,  is  one  the  United  States 
as  the  representatives  of  this  nation  are 
bound  to  protect.  Consequently  a  law 
which  is  necessary  and  proper  to  afford 
this  protection  is  one  that  Congress  may 
enact,  because  it  is  one  that  is  needed 
to  carry  into  execution  a  power  conferred 
by  the  Constitution  on  the  government  of 
the  United  States  exclusively./'     I  J.  S.  v. 


Arjona,  (1887)  120  U.  S.  479,  7  &  Ct. 
628,  30  U.  8.  (L.  ed.)  728.  U.  S.  v. 
White,  (E.  D.  Mo.  1886)  27  Fed.  200. 

The  counterfeiting  of  a  number  of  notea, 
all  of  the  same  series,  and  bearing  con- 
secutive numbers  of  that  series,  printed 
from  the  same  plates  at  different  times, 
constitutes  distmct  offenses,  and  a  con- 
viction for  counterfeiting  one  note  cannot 
be  pleaded  in  bar  to  an  indictment  for  the 
other  notes.  Bliss  p.  U.  8.,  (€1  C.  A. 
1st  Cir.  1900)  106  Fed.  508,  44  C.  C.  A. 
324. 

Indictments  against  persons  charged 
with  aiding  and  abetting  offenses  under 
this  section  may  be  sustained  notwith- 
standing they  may  contain  no  allegations 
of  the  conviction  of  the  alleged  principals. 
Bliss  V.  U.  8.,  (CCA.  1st  Cir.  1900) 
105  Fed.  508,  44  C.  G.  A.  324. 


Sec.  157.  [Passing  such  forged  notes,  bonds,  etc.]  Whoever,  within 
the  United  States  or  any  place  subject  to  the  jurisdiction  thereof,  knowingly 
and  vrith  intent  to  defraud,  shall  utter,  pass,  or  put  oflf,  in  payment  or 
negotiation,  any  false,  forged,  or  counterfeited  bond,  certificate,  obligation, 
security,  treasury  note,  bill,  or  promise  to  pay,  mentioned  in  the  section 
last  preceding,  whether  the  same  was  made,  altered,  forged,  or  counterfeited 
within  the  United  States  or  not,  shall  be  fined  not  more  than  three  thousand 
dollars  and  imprisoned  not  more  than  three  years.    [35  Stat.  L,  lllS.] 

This  section  was  drawn  from  an  Act  of  May  16,  1884,  ch.  52,  §  2,  23  Stat.  L.  23,  which 
was  repealed  by  section  341,  infra,  this  title,  and  which  read  a«  follows: 

"  Sec.  2.  That  every  person  who  knowingly,  and  with  intent  to  defraud,  utters, 
passes,  or  puts  off,  in  payment  or  negotiation,  within  the  United  States  or  any  Territory 
thereof,  any  such  false,  forced,  or  counterfeit  bond,  certificate,  obligation,  security, 
treasury  note,  bill,  or  promise  to  pay,  as  mentioned  in  the  first  section  of  this  act, 
whether  the  same  was  made,  altered,  forged,  or  counterfeited  within  the  United  States 
or  not,  shall,  upon  conviction  as  aforesaid,  be  punished  by  a  fine  of  not  more  than  three 
thousand  dollars  and  by  imprisonment  at  hard  labor  not  more  than  three  years." 

Aside  from  a  slight  transposition  of  language,  the  only  changes  made  in  this  section 
were  the  extension  of  its  provisions  to  apply  to  any  place  subject  to  the  jurisdiction  of 
the  United  States,  and  the  omission  of  the  provision  relating  to  imprisonment  "  at  hard 
Iftbor." 


Sec.  158.  [Counterfeiting  notes  of  foreign  banks.]  Whoever,  within 
the  United  States  or  any  place  subject  to  the  jurisdiction  thereof,  with 
intent  to  defraud,  shall  falsely  make,  alter,  forge,  or  counterfeit,  or  cause 
or  procure  to  be  so  falsely  made,  altered,  forged,  or  counterfeited,  or  shall 
knowingly  aid  and  assist  in  the  false  making,  altering,  forging,  or  counter- 
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feitiug  of  any  bank  note  or  bill  issued  by  a  bank  or  corporation  of  any 
foreign  country,  and  intended  by  the  law  or  usage  of  such  foreign  country 
to  circulate  as  money,  such  bank  or  corporation  being  authorized  by  the 
laws  of  such  country,  shall  be  fined  not  more  than  two  thousand  dollars  and 
imprisoned  not  more  than  two  years.    [35  Stat.  L.  1118.] 

This  section  was  drawn  from  an  Act  of  May  16,  1894,  ch.  52,  §-3,  23  Stat.  L.  23, 
which  was  repealed  by  section  341,  infra,  this  title. 

"Sec.  3.  That  every  person  who  shall,  with  intent  to  defraud,  falsely,  within  the 
United  States  or  any  Territory  thereof,  make,  alter,  forge,  or  counterfeit,  or  shall  cause 
or  procure  to  be  so  made,  altered,  forged,  or  counterfeited,  or  shall  knowingly  aid  and 
assist  in  the  false  making,  altering,  forging,  or  counterfeiting,  of  any  bank  note  or  bill 
issued  by  a  bank  or  other  corporation  of  any  foreign  country,  and  intended  by  the  law  or 
usage  of  sfuch  foreign  country  to  circulate  as  money,  such  bank  or  corporation  being 
authorised  by  the  laws  of  such  country  shaU,  upon  conviction  in  any  circuit  or  district 
court  of  the  United  States,  be  punished  by  a  fine  not  exceeding  two  thousand  dollars, 
and  by  imprisonment  at  hard  labor  not  more  than  two  years/' 

Aside  from  a  transposition  of  langua^  the  only  material  changes  were  the  extension 
of  this  section  to  apply  to  any  place  subject  to  the  jurisdiction  of  the  United  States,  and 
the  omission  of  the  provision  relating  to  imprisonment  '*  at  hard  labor." 

Sec.  159.  [Passing  such  counterfeit  bank  notes.]  Whoever,  within  the 
United  States  or  any  place  subject  to  the  jurisdiction  thereof,  shall  utter, 
pass,  put  off,  or  tender  in  payment,  with  intent  to  defraud,  any  such  false, 
forged,  altered,  or  counterfeited  bank  note  or  bill,  as  mentioned  in  the  pre- 
ceding section,  knowing  the  same  to  be  so  false,  forged,  altered,  and  coun- 
terfeited, whether  the  same  was  made,  forged,  altered,  or  counterfeited 
within  the  United  States  or  not,  shall  be  fined  not  more  than  one  thousand 
dollars  and  imprisoned  not  more  than  one  year.    [35  Stat.  L,  1118.] 

This  section  was  drawn  from  an  Act  of  May  16,  1S84,  ch.  52,  I  4,  23  Stat.  L.  23, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  was  as  foUows: 

'*  Sec.  4.  That  every  person  who  shall,  within  the  United  States  or  any  Territory 
thereof,  utter,  pass,  put-  off,  or  tender  in  payment,  with  intent  to  defraud,  any  such 
false,  forged,  altered,  or  counterfeited  bank  note  or  bill,  a«  mentioned  in  the  preceding 
section,  knowing  the  same  to  be  so  false,  forged,  altered,  and  counterfeited,  whether 
the  same  was  made,  altered,  forced,  and  counterfeited  within  the  United  States  or  not, 
shall,  upon  conviction  as  aforesaid,  be  punished  by  a  fine  of  not  more  than  one  thousand 
dollars  and  by  imprisonment  at  hard  labor  not  more  than  one  year." 

The  only  material  change  made  in  this  section  was  the  extension  of  its  provisions  to 
apply  to  any  place  within  the  jurisdicticm  of  the  United  States,  and  the  omission  of  the 
provision  relating  to  punishment  "  at  hard  labor." 

Sec.  160.  [Having  in  possession  such  forged  notes,  bonds,  etc.]  Who- 
ever, within  the  United  States  or  any  place  subject  to  the  jurisdiction 
thereof,  shall  have  in  his  possession  any  false,  forged,  or  counterfeit  bond, 
certificate,  obligation,  security,  treasury  note,  bill,  promise  to  pay,  bank 
note,  or  bill  issued  by  a  bank  or  corporation  of  any  foreign  country,  with 
intent  to  utter,  pass,  or  put  off  the  same,  or  to  deliver  the  same  to  any  other 
person  with  intent  that  the  same  may  thereafter  be  uttered,  passed,  or  put 
off  as  true,  or  shall  knowingly  deliver  the  same  to  any  other  person  with 
such  intent,  shall  be  fined  not  more  than  one  thousand  dollars  and  impris- 
oned not  more  than  one  year.   [35  Stat.  L.  1118.] 

This  section  was  drawn  from  an  Act  of  May  16,  18S4,  ch.  52,  §  5,  23  Stat.  L.  23, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

**  Sec.  5.  That  every  person  who,  within  the  United  States  or  any  Territory  thereof, 
shall  have  in  his  possession  any  such  false,  forged,  or  counterfeit  bond,  certificate,  obliga- 
tion, security,  treasury  note,  bill,  promise  to  pay,  bank  note,  or  bill  issued  by  a  bank 
or  other  corporation  of  any  foreign  country,  with  intent  to  utter,  pass,  or  put  off  the 
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same,  or  to  deliver  the  same  to  any  other  person  with  intent  that  the  same  may  there- 
after be  uttered,  passed,  or  put  off  as  true,  or  who  shall  knowingly  deliver  the  same  to 
any  other  person  with  such  mtent,  shall,  upon  conviction  as  aforesaid,  be  punished  by  a 
fine  of  not  more  than  one  thousand  dollars  and  by  imprisonment  at  hard  labor  not  more 
than  one  year." 

The  only  material  changes  made  in  this  section  consisted  in  the  word  **  other  **  before 
the  word  "  corporation/'  the  extension  of  its  provisions  to  apply  to  an^  place  subject 
to  the  jurisdiction  of  the  United  States,  and  the  omission  of  the  provision  relating  to 
imprisonment ''  at  hard  labor." 

Seo.  161.  [Having  unlawfully  in  possession  or  using  plates  for  such 
notes,  bonds,  etc.]  Whoever,  within  the  United  States  or  any  place  sub- 
ject to  the  jurisdiction  thereof,  except  by  lawful  authority,  shall  have 
control,  custody,  or  possession  of  any  plate,  stone,  or  other  thing,  or  any 
part  thereof,  from  which  has  been  printed  or  may  be  printed  any  counter- 
feit note,  bond,  obligation,  or  other  security,  in  whole  or  in  part,  of  any 
foreign  government,  bank,  or  corporation,  or  shall  use  such  plate,  stone,  or 
other  thing,  or  knowingly  permit  or  suffer  the  same  to  be  used  in  counter- 
feiting such  foreign  obligations,  or  any  part  thereof;  or  whoever  shall 
make  or  engrave,  or  cause  or  procure  to  be  made  or  engraved,  or  shall  assist 
in  making  or  engraving,  any  plate,  stone,  or  other  thing,  in  the  likeness  or 
similitude  of  any  plate,  stone,  or  other  thing  designated  for  the  printing 
of  the  genuine  issues  of  the  obligations  of  any  foreign  government,  bank, 
or  corporation ;  or  whoever  shall  print,  photograph,  or  in  any  other  manner 
make,  execute,  or  sell,  or  cause  to  be  printed,  photographed,  made,  exe- 
cuted, or  sold,  or  shall  aid  in  printing,  photographing,  making,  executing, 
or  selling,  any  engraving,  photograph,  print,  or  impression  in  the  likeness 
of  any  genuine  note,  bond,  obligation,  or  other  security,  or  any  part  thereof, 
of  any  foreign  government,  bank,  or  corporation;  Or  whoever  shall  bring 
into  the  United  States  or  any  place  subject  to  the  jurisdiction  thereof,  any 
counterfeit  plate,  stone,  or  other  thing,  or  engraving,  photograph,  print  or 
other  impressions  of  the  notes,  bonds,  obligations,  or  other  securities  of  any 
foreign  government,  bank,  or  corporation,  shall  be  fined  not  more  than  five 
thousand  dollars,  or  imprisoned  not  more  than  five  years,  or  both.  [35 
Stat  L.  1118.] 

This  section  was  drawn  from  an  Act  of  May  16,  1884,  ch.  62,  §  6,  23  Stat.  L.  23, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  6.  That  every  person  who,  within  the  United  States  or  any  Territory  thereof, 
having  control,  custody,  or  possession  of  any  plate,  or  any  part  thereof,  from  which  has 
been  printed  or  may  be  printed  any  counterfeit  note,  bond,  obligation,  or  other  security, 
in  whole  or  in  part,  of  any  foreign  Government,  bank,  or  corporation,  except  by  lawful 
authority,  or  who  uses  such  plate,  or  knowingly  permits  or  suffers  tlie  same  to  be  used, 
in  c(mnterfeiting  such  foreign  obligations,  or  any  part  thereof,  and  every  person  who 
engraves,  or  causes  or  procures  to  be  engraved,  or  assists  in  engraving,  any  plate  in  the 
likeness  or  similitude  of  any  plate  designed  for  the  printing  of  the  genuine  issues  of 
the  obligations  of  any  foreign  Government,  bank,  or  corporation,  and  every  person 
who  prints,  photographs,  or  in  any  other  manner  makes,  executes,  or  sells,  or  causes 
to  be  printed,  photographed,  made,  executed,  or  sold,  or  aids  in  printing,  photograph- 
ing, making,  executing,  or  selling  any  engraving,  photograph,  prmt,  or  impression  in 
the  likeness  of  any  genuine  note,  bond,  obligation,  or  other  security,  or  any  part 
thereof,  of  any  foreign  Government,  bank,  or  corporation,  or  who  brings  into  the 
United  States  or  any  Territory  thereof  any  counterfeit  plate,  engraving,  photograph, 
print,  or  other  impressions  of  the  notes,  bonds,  obligations,  or  other  securities  of  any 
foreign  (rovernment,  bank,  or  corporation,  shaU  be  punished  by  a  fine  of  not  more  than 
five  thousand  dollars,  or  by  imprisonment  at  hard  labor  not  more  than  five  years,  or 
both." 

Aside  from  the  transposition  of  language  and  the  extension  of  the  provisions  of  this 
section  so  that  they  will  apply  in  any  place  subject  to  the  jurisdiction  of  the  United 
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StateB,  there  are  other  changes  which  are  made  for  the  purpose  of  punishing  the  coun- 
terfeitingj  b^  any  nieana  whatever ^  of  the  obligations  of  any  foreign  government,  bank, 
or  corporation,  and  the  provision  relating  to  imprisonment  ''  at  hard  labor "  was 
omitted. 


Fraudulent  intent.— This  section  is 
Talid  notwithstanding  it  does  not  incor- 
porate and  embrace  a  declaration  of  a 
fraudulent  intent,  but  by  its  letter  pun- 
ishes the  printing  and  engraving  of  any  in- 
strument of  the  likeness  and  similitude  of 
a  foreign  security,  or  any  part  of  it.  U. 
S.  CL  \^Tiite,  (E.  D.  Mo.  1886)  27  Fed.  200. 

SufSdent  indictment. —  In  U.  S.  v. 
White,  (N.  D.  Tex.  1885)  25  Fed.  716, 
the  indictment  charged  the  defendant,  and 
one  Lucius  A.  White,  a  brother  of  the  de- 
fendant, with  having,  in  the  eastern  dis- 
trict of  Missouri,  in  the  United  States, 
about  the  seventeenth  of  August,  1885, 
feloniously,  and  without  lawful  authority, 
caused  to  be   printed   three  certain   im- 


pressions, each  in  the  likeness  of  a  certain 
part,  to- wit,  the  face,  except  the  signa- 
tures and  numbers,  of  a  genuine  treasury 
note  of  the  denomination  of  200  milreis 
of  the  empire  of  Brazil,  with  intent  to 
defraud  said  empire,  and  other  parties  to 
the  grand  jurors  unknown.  This  indict- 
ment was  held  sufficient  against  the  con- 
tention of  the  defendant  that  because  the 
impressions  were  without  signatures  and 
numbers,  and  without  the  indorsements  on 
the  back  shown  by  the  genuine  treasury 
notes  of  the  empire  of  Brazil,  that  the 
attempted  offense  was  not  completed,  and 
the  facts  charged  did  not  constitute  an  of- 
fense. 


Sec.  162.  [Connecting  parts  of  different  instruments.]  Whoever  shall  so 
place  or  connect  together  different  parts  of  two  or  more  notes,  bills,  or  other 
genuine  instruments  issued  under  the  authority  of  the  United  States,  or  by 
any  foreign  government,  or  corporation,  as  to  produce  one  instrument,  with 
intent  to  defraud,  shall  be  deemed  guilty  of  forgery  in  the  same  manner  as 
if  the  parts  so  put  together  were  falsely  made  or  forged,  and  shall  be  fined 
not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  five  years, 
or  both.     [35  Stat  L.  1119,] 

This  section  is  new,  and  is  intended  to  punish  the  "  raising  "  at  notes  by  combining 
two  or  more  notes. 


Sec.  163.  [OSonnterfeiting  gold  or  silver  coins  or  bars.]  Whoever  shall 
falsely  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made, 
forged,  or  counterfeited,  or  shall  willingly  aid  or  assist  in  falsely  making, 
forging,  or  counterfeiting  any  coin  or  bars  in  resemblance  or  similitude  of 
the  gold  or  silver  coins  or  bars  which  have  been,  or  hereafter  may  be,  coined 
or  stamped  at  the  mints  and  assay  offices  of  the  United  States,  or  in  resem- 
blance or  similitude  of  any  foreign  gold  or  silver  coin  which  by  law  is,  or 
hereafter  may  be,  current  in  the  United  States,  or  are  in  actual  use  and 
circulation  as  money  within  the  United  States ;  or  whoever  shall  pass,  utter, 
publish,  or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  or  bring  into  the 
United  States  or  any  place  subject  to  the  jurisdiction  thereof,  from  any 
foreign  place,  knowing  the  same  to  be  false,  forged,  or  counterfeit,  with 
intent  to  defraud  any  body  politic  or  corporate,  or  any  person  or  persons 
whomsoever,  or  shall  have  in  his  possession  any  such  false,  forged,  or  coun- 
terfeited coin  or  bars,  knowing  the  same  to  be  false,  forged,  or  counter- 
feited, with  intent  to  defraud  any  body  politic  or  corporate,  or  any  person 
or  persons  whomsoever,  shall  be  fined  not  more  than  five  thousand  dollars 
and  imprisoned  not  more  than  ten  years.   [35  Stat.  L.  1119.] 

This  section  was  drawn  from  R.  S.  sec.  5457  (Act  of  Feb.  12,  1873,  ch.  131,  17  Stat. 
L.  434) ,  amended  by  an  Act  of  Jan.  16,  1S77,  ch.  24,  19  Stat.  223,  which  was  repealed 
by  section  341,  infra,  this  title. 

'  The  only  material  changes  made  in  this  section  were  the  substitution  of  the  initial 
trord  **  Whoever  "  for  the  words  "  Every  person  who,"  the  addition  of  the  words  "  ot 
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same,  or  to  deliver  the  same  to  any  other  person  with  intent  that  the  same  may  there- 
after be  uttered,  passed,  or  put  off  as  true,  or  who  shall  knowingly  deliver  the  same  to 
any  other  person  with  such  intent,  shall,  upon  conviction  as  aforesaid,  be  punished  by  a 
fine  of  not  more  than  one  thousand  dollars  and  by  imprisonment  at  hard  labor  not  more 
than  one  year." 

The  only  material  changes  made  in  this  section  consisted  in  the  word  "  other  "  before 
the  word  "  corporation/*  the  extension  of  its  provisions  to  apply  to  any  place  subjeet 
to  the  jurisdiction  of  the  United  States,  and  the  omission  of  the  provision  relating  to 
imprisonment  "  at  hard  labor." 

Seo.  161.  [Having  unlawfully  in  possession  or  using  plates  for  such 
notes,  bonds,  etc.]  Whoever,  within  the  United  States  or  any  place  sub- 
ject to  the  jurisdiction  thereof,  except  by  lawful  authority,  shall  have 
control,  custody,  or  possession  of  any  plate,  stone,  or  other  thing,  or  any 
part  thereof,  from  which  has  been  printed  or  may  be  printed  any  counter- 
feit note,  bond,  obligation,  or  other  security,  in  whole  or  in  part,  of  any 
foreign  government,  bank,  or  corporation,  or  shall  use  such  plate,  stone,  or 
other  thing,  or  knowingly  permit  or  suffer  the  same  to  be  used  in  counter- 
f citing  such  foreign  obligations,  or  any  part  thereof;  or  whoever  shall 
make  or  engrave,  or  cause  or  procure  to  be  made  or  engraved,  or  shall  assist 
in  making  or  engraving,  any  plate,  stone,  or  other  thing,  in  the  likeness  or 
similitude  of  any  plate,  stone,  or  other  thing  designated  for  the  printing 
of  the  genuine  issues  of  the  obligations  of  any  foreign  government,  bank, 
or  corporation ;  or  whoever  shall  print,  photograph,  or  in  any  other  manner 
make,  execute,  or  sell,  or  cause  to  be  printed,  photographed,  made,  exe- 
cuted, or  sold,  or  shall  aid  in  printing,  photographing,  making,  executing, 
or  selling,  any  engraving,  photograph,  print,  or  impression  in  the  likeness 
of  any  genuine  note,  bond,  obligation,  or  other  security,  or  any  part  thereof, 
of  any  foreign  government,  bank,  or  corporation;  or  whoever  shall  bring 
into  the  United  States  or  any  place  subject  to  the  jurisdiction  thereof,  any 
counterfeit  plate,  stone,  or  other  thing,  or  engraving,  photograph,  print  or 
other  impressions  of  the  notes,  bonds,  obligations,  or  other  securities  of  any 
foreign  government,  bank,  or  corporation,  shall  be  fined  not  more  than  five 
thousand  dollars,  or  imprisoned  not  more  than  five  years,  or  both.  [35 
Stat  L.  1118.] 

This  section  was  drawn  from  an  Act  of  May  16,  1884,  ch.  52,  §  6,  23  Stat.  L.  23, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  6.  That  every  person  who,  within  the  United  States  or  any  Territory  thereof, 
having  control,  custody,  or  possession  of  any  plate,  or  any  part  thereof,  from  which  has 
been  printed  or  may  be  printed  any  counterfeit  note,  bona,  obligation,  or  other  security, 
in  whole  or  in  part,  of  any  foreign  Government,  bank,  or  corporation,  except  by  lawful 
authority,  or  wno  uses  such  plate,  or  knowingly  permits  or  suffers  the  same  to  be  used, 
in  counterfeiting  such  foreign  obligations,  or  any  part  thereof,  and  every  person  who 
engraves,  or  causes  or  procures  to  be  engraved,  or  assists  in  engraving,  any  plate  in  the 
likeness  or  similitude  of  any  plat«  designed  for  the  printing  of  the  genuine  issues  of 
the  obligations  of  any  foreign  Grovernment,  bank,  or  corporation,  and  every  person 
who  prints,  photographs,  or  in  any  other  manner  makes,  executes,  or  sells,  or  causes 
to  be  printed,  photographed,  made,  executed,  or  sold,  or  aids  in  printing,  pliotograph- 
ing,  making,  executing,  or  selling  any  engraving,  photograph,  prmt,  or  impression  in 
the  likeness  of  any  genuine  note,  bond,  obligation,  or  other  security,  or  any  part 
thereof,  of  any  foreign  Government,  bank,  or  corporation,  or  who  brings  into  the 
United  States  or  any  Territory  thereof  any  counterfeit  plate,  engraving,  photograph, 
print,  or  other  impressions  of  the  notes,  bonds,  obligations,  or  other  securities  of  any 
foreign  Crovernnient,  bank,  or  corporation,  shall  be  punished  by  a  fine  of  not  more  than 
five  thousand  dollars,  or  by  imprisonment  at  hard  labor  not  more  than  five  years,  or 
both." 

Aside  from  the  transposition  of  language  and  the  extension  of  the  provisions  of  this 
■ection  so  that  they  will  apply  in  any  place  subject  to  the  jurisdiction  of  the  United 
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States,  there  are  other  changes  which  are  made  for  tlie  purpose  of  punishing  the  coun- 
terfeitingj  bjr  any  means  whatever,  of  the  obligations  of  any  foreign  government,  bank, 
or  corporation,  and  the  provision  relating  to  imprisonment  *'  at  hard  labor "  was 
omitted. 


Fiaudnlent  intent.— This  section  is 
valid  notwithstanding  it  does  not  incor- 
porate and  embrace  a  declaration  of  a 
fraudulent  intent,  but  by  its  letter  pun- 
ishes the  printing  and  engraving  of  any  in- 
strument of  the  likeness  and  similitude  of 
a  foreign  securitv,  or  any  part  of  it.  U. 
.S.  V.  White,  (E.  D.  Mo.  1886)  27  Fed.  200. 

Sufficient  Indictment. —  In  U.  S.  v. 
White,  (N.  D.  Tex.  1885)  25  Fed.  716, 
the  indictment  charged  the  defendant,  and 
one  LuciuB  A.  White,  a  brother  of  the  de- 
fendant, with  having,  in  the  eastern  dis- 
trict of  Missouri,  in  the  United  States, 
about  the  seventeenth  of  August,  1885, 
feloniouflly,  and  without  lawful  authority, 
caused   to  be   printed   three  certain    im- 


pressions, each  in  the  likeness  of  a  certain 
part,  to-wit,  the  face,  except  the  signa- 
tureiB  and  numbers,  of  a  genuine  treasury 
note  of  the  denomination  of  200  milreis 
of  the  empire  of  Brazil,  with  intent  to 
defraud  said  empire,  and  other  parties  to 
the  grand  jurors  unknown.  This  indict- 
ment was  held  sufficient  against  the  con- 
tention of  the  defendant  that  because  the 
impressions  were  without  signatures  and 
numbers,  and  without  the  indorsements  on 
the  back  shown  by  the  genuine  treasury 
notes  of  the  empire  of  Brazil,  that  the 
attempted  offense  was  not  completed,  and 
the  facts  charged  did  not  constitute  an  of- 
fense. 


Sec.  162.  [Connecting  parts  of  diiforent  instnunents.]  Whoever  shall  so 
place  or  connect  together  diflPereiit  parts  of  two  or  more  notes,  bills,  or  other 
genuine  instruments  issued  under  the  authority  of  the  United  States,  or  by 
any  foreign  government,  or  corporation,  as  to  produce  one  instrument,  with 
intent  to  defraud,  shall  be  deemed  guilty  of  forgery  in  the  same  manner  as 
if  the  parts  so  put  together  were  falsely  made  or  forged,  and  shall  be  fined 
not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  five  years, 
or  both.     [35  Stat.  L.  1119.] 

This  section  is  new,  and  is  intended  to  punish  the  "  raising  "  of  notes  by  combining 
two  or  more  notes. 


Sec.  163.  [Obunterfeiting  gold  or  silver  coins  or  bars.]  Whoever  shall 
falsely  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made, 
forged,  or  counterfeited,  or  shall  willingly  aid  or  assist  in  falsely  making, 
forging,  or  counterfeiting  any  coin  or  bars  in  resemblance  or  similitude  of 
the  gold  or  silver  coins  or  bars  which  have  been,  or  hereafter  may  be,  coined 
or  stamped  at  the  mints  and  assay  oflSces  of  the  United  States,  or  in  resem- 
blance or  similitude  of  any  foreign  gold  or  silver  coin  which  by  law  is,  or 
hereafter  may  be,  current  in  the  United  States,  or  are  in  actual  use  and 
circulation  as  money  within  the  United  States ;  or  whoever  shall  pass,  utter, 
publish,  or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  or  bring  into  the 
United  States  or  any  place  subject  to  the  jurisdiction  thereof,  from  any 
foreign  place,  knowing  the  same  to  be  false,  forged,  or  counterfeit,  with 
intent  to  defraud  any  body  politic  or  corporate,  or  any  person  or  persons 
whomsoever,  or  shall  have  in  his  possession  any  such  false,  forged,  or  coun- 
terfeited coin  or  bars,  knowing  the  same  to  be  false,  forged,  or  counter- 
feited, with  intent  to  defraud  any  body  politic  or  corporate,  or  any  person 
or  persons  whomsoever,  shall  be  fined  not  more  than  five  thousand  doUars 
and  imprisoned  not  more  than  ten  years.   [35  Stat.  L,  1119.] 

This  section  was  drawn  from  R.  S.  sec.  5457  (Act  of  Feb.  12,  1873,  ch.  131,  17  Stat. 
L.  434),  amended  by  an  Act  of  Jan.  16,  lOT,  ch.  24,  19  Stat.  223,  which  was  repealed 
by  section  341,  infra,  this  title. 

The  only  material  changes  made  in  this  section  were  the  substitution  of  the  initial 
Tord  '*  Whoever  "  for  the  words  "  Every  person  who,"  the  addition  of  the  words  "  or 
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any  place  subject  to  the  jurisdictiun  thereof  "  preceding  the  words  "  from  any  foreign 
place,"  and  the  omission  of  the  words  **  at  hard  labor  "  which  formerly  appeared  in 
the  provision  relating  to  punishment  after  the  word  "  imprisonment." 
For  provisions  relating  to  coinage  generally,  see  Coinage,  Mints  and  Absat  Offices. 
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I.  Constitution ALiTT 

It  ia  within  the  constitutional  power  of 
Congress  to  make  it  a  criminal  offense  to 
pass  counterfeit  coin.  Campbell  v.  U.  S., 
(1847)  10  Law  Rep.  400,  4  Fed.  Cas.  No. 
2,373.  And  to  enact  so  much  of  this  stat- 
ute as  relates  to  bringing  into  the  United 
States  counterfeit  coins,  and  to  uttering, 
publishing,  passing,  and  selling  such  coins. 
U.  S.  V.  Marigold,  (1850)  9  How.  5d0,  13 
U.  8.  (L.  ed.)  257. 

n.  State  Jubisdiction 

There  exists  an  obvious  difference  be- 
tween the  offenses  of  counterfeiting  and 
passing  counterfeit  coin.  The  former  is 
an  offense  directly  against  the  government, 
by  which  individuals  may  be  affected ;  the 
other  is  a  private  wrong,  by  which  the 
government  may  be  remotely  reached. 
The  language  of  the  Constitution  is  limited 
to  the  facts  or  to  the  faculty  in  Congress 
of  coining  and  of  stamping  the  standard 
of  value  upon  what  the  government  creates 
or  shall  adopt,  and  of  punishing  the  of- 
fense of  producing  a  false  representation. 
It  does  not  forbid  the  exercise  by  the  state 
of  jurisdiction  of  punishing  cheats  that 
may  be  perpetrated  by  passing  counterfeit 
coins.  Fox  t?.  Ohio,  (1847)  6  How.  410, 
12  U.  S.  (L.  ed.)  213. 

In  U.  S.  V.  ,   (1849)    12  Law  Rep. 

90,  24  Fed.  Cas.  No.  14,414,  the  court  said 
that  the  case  of  Fox  v.  Ohio,  (1847)  5 
How.  410,  12  U.  S.  (L.  ed.)  213,  seemed 
to  forbid  the  exercise  by  the  District 
Court  of  jurisdiction  on  an  indictment  for 
passing  counterfeit  coin. 

But  in  U.  S.  r.  Marigold,  (1850)  9 
How.  660,  13  U.  S.  (Xx  ed.)  257,  in  sus- 
taining the  power  of  Congress  to  make  it 
an  offense  to  pass  counterfeit  coin,  the 
court  said  that,  with  the  view  of  avoiding 
conflict  between  state  and  federal  juriH- 
dictions,  that  court  in  the  case  of  Fox  r. 
Ohio  had  taken  care  to  point  out  that  the 
same  act  might,  as  to  its  character  and 
tendencies,  and  the  consequences  it  in- 
volved, constitute  an  offense  against  both 
the  state  and  federal  governments. 


In  Ex  p.  Geisler,  (N.  D.  Tex.  1882)  50 
Fed.  411,  it  was  held  that  while  Congress 
might  exclude  the  jurisdiction  of  the 
courts  of  the  states  from  offenses  within 
the  power  of  Congress  to  punish,  R.  S. 
sec.  5328  (now  sec.  326  of  the  Penal 
Laws,  infray  this  title)  expressly  reserved 
and  recognized  the  jurisdiction  of  Htate 
courts  under  a  state  statute  making  it  an 
offense  with  intent  to  defraud  to  pass,  to 
bring  into  the  state,  or  have  in  possession, 
any  counterfeit  coin,  knowing  the  same  to 
be  counterfeit. 

While  the  cases  of  State  r.  Brown, 
(1869)  2  Ore.  221,  and  Mattison  r.  State, 
(1834)  3  Mo.  421,  hold  that  the  authority 
for  punishing  the  crime  of  counterfeiting 
the  coin  of  the  United  States  rests  ex- 
clusively in  the  courts  of  the  United 
States,  in  the  following  state  cases  the 
courts  assert  the  jurisdiction  of  the  states 
over  counterfeiting  and  cognate  offensea. 

For  counterfeiting  coin :  Chess  v.  State, 
(1822)  1  Blackf.  (Ind.)  198;  State  r. 
McPherson,  (1859)  9  la.  53;  Martin  «. 
State,  (1885)   18  Tex.  App.  224. 

For  counterfeiting  United  States  bank 
bills:  State  v.  Randall,  (1827)  2  Aik. 
(Vt.)  89. 

For  having  counterfeit  coin  in  posses- 
sion: Com.  r.  Fuller,  (1844)  8  Met. 
(Mass.)  313;  Sizemore  v.  State,  (1860) 
3  Head   (Tenn.)   26. 

For  having  counterfeiting  instruments 
in  possession:  Sutton  t.  State,  (1839) 
9  Ohio  133;  Harlan  t>.  People,  (1843)  1 
Dougl.  (Mich.)  207;  Snoddy  v.  Howard, 
(1875)  51  Ind.  411;  People  r.  McDonald, 
(1889)   80  Cal.  285. 

For   passing   and   uttering   counterfeit 

coin:     State  t*.  Pitman,  (1801)  1  Brev.  L. 

(S.  C.)    32;   State  v.  Antonio,    (1816)    3 

Brev.  L.   (S.  C.)    562;   Dashing  v.  SUte, 

(1881)  78  Ind.  357. 

United  States  bank  notes:  State  9. 
Tutt,  (1830)  2  Bailey  L.  (S.  C.)  44. 

Forged  national  bank  note:  Jett  «. 
Com.,  (1867)   18  Grat.  (Va.)  933. 

Treasury  note:  In  re  Truman,  (1869) 
44  Mo.  181. 

In  the  last  case  the  court  said  that 
Congress  might,  perhaps,  by  appropriate 
legislation,  render  the  jurisdiction  of  the 
national  courts  exclusive 


III.  What  Constitutbs  CouNTBBraariwG 

In  general. — "A  coimterfeit  coin  is  one 
made  in  imitation  of  some  genuine  coin." 
U.  S.  v.  Hopkins,  (1886)  26  Fed.  443; 
U.  S.  V.  Bogart,  (1878)  9  Ben.  ai4,  24 
Fed.  Cas.  No.  14,617. 

To  change  by  any  kind  of  manipulation 
coin  of  silver,  copper,  or  any  other  metal 
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into  fche  semblance  of  other  coin  by  gild- 
ing, electroplating,  or  any  other  proccBH, 
or  coloring  it  so  that  it  reaembleB  gold, 
is  within  the  law.  U.  S.  v,  Russell,  ( C.  <J. 
Mass.  1884)  22  Fed.  390. 

Coins  not  finished. — ^An  offense  was 
committed  under  this  section,  where  it  was 
found  that  the  defendant  miade  the  coins 
with  intent  to  circulate  jJiem,  and  had' 
carried  the  manufacture  so  far  as  to  pro- 
duce coins  capable  of  being  uttered  as 
genuine  trade  dollars,  notwithstanding 
there  was  evidence  that  he  intended  to 
coat  the  coins  with  silver  before  putting 
them  in  circulation^  U.  S.  v.  Abrams, 
(S.  D.  N.  Y.  1883  )18  Fed.  823. 

IV.  What    CoNSTmrnBS    Assistino    in 
Making  Countebfeit  Coin 

If  one,  knowing  persons  to  be  engaged 
in  such  business,  promote  the  execution  of 
their  guilty  purpose  by  harboring  them  in 
his  house  while  thus  engaged,  he  is  guilty 
is  assisting  in  making  the  coin.  U.  S.  v. 
Tarr,  (1861)  4  Phil.  (Pa.)  405,  18  Leg. 
Int.   (Pa.)  214. 

y.   **  FOBBIGN  GOLO  OB  SiLVXB  CoiN  " 

In  generaL — Foreicn  gold  and  silver 
coins  made  current  by  tne  laws  of  the 
Unfted  States  if  counterfeited  come  with- 
in the  provisions  of  this  section.  U.  S.  fx 
Brown,  (1846)  4  McLean  142,  24  Fed.  Cm. 
No.  14667. 

Spanish  pistareen. —  Upon  an  indict- 
ment for  falsely  making  and  forging  one 
hundred  pieces  of  false  and  counterfeit 
coin,  each  piece  in  the  resemblance  and 
similitude  of  a  foreign  silver  coin,  to  wit, 
a  silver  coin  of  Spain  called  a  head  pista- 
reen, the  value  of  which  was  found  by  the 
jury  to  be  about  twenty  cents,  the  court 
held  that  while  Spanish  milled  dollars, 
and  parts  of  such  dollars,  were  made  cur- 
rent in  the  United  States,  such  parts 
should  follow  the  same  denominationn  of 
the  parts  of  a  dollar  as  established  at  the 
mint,  and  there  being  no  such  part  as  a 
twenty-cent  piece,  or  fifth  of  a  dollar,  the 

{listareen  was  not  a  coin  made  current  by 
aw.     U.  S.  V.  Gardner,    (1836)    10  Pet. 
618,  9  U.  S.  (L.  ed.)  656. 

VI.   SCIENTSB 

In  Kaye  r.  U.  S.,  (CCA.  7th  Cir. 
1910)  177  Fed.  147,  100  C  C  A.  567. 
it  was  held  that  the  adverb  "  falsely " 
in  the  opening  line  of  the  section  qualifioH 
only  the  verb  "  makes,"  since  the  verbs 
"  forges  "  and  "  counterfeits  "  carry  in 
themselves  the  idea  of  falsity,  and  hence 
the  intent  to  defraud  is  only  an  element 
of  the  offense  of  having  possession  with 
intent  to  use,  etc 

The  knowledge  and  intent  to  defraud 
mentioned  in  this  section  refer  only  to 
the  crime  of  passing  counterfeit  money. 
or   having  the  same   in  possession;    and 


therefore  an  indictment  for  counterfeiting 
need  contain  no  averment  on  the  subject. 
In  the  case  of  the  forger  or  counterfeiter, 
knowledge  of  the  character  of  the  coin, 
and  the  fraudulent  intent  to  put  it  in 
circulation  as  genuine,  are  implied  from 
the  fact  of  the  false  making  and  need  not 
be  specially  averred.  U.  S.  v.  Otey,  (C. 
C.  Ore.  1887 )  31  Fed.  68.  See  also  U.  S. 
V.  Bicksler,  (1881)  1  Maxskey  (D.  C)  341. 

The  words  of  this  section,  "  with  in- 
tent "  to  pass  as  true,  and  to  defraud,  do 
not  relate  to  the  falsely  making  coin  in 
the  semblance  of  the  coin  of  the  United 
States.  U.  Sl  v,  Peters,  (1870)  2  Abb. 
494,  27  Fed.  Gas.  No.  16,035. 

*'  Under  this  statute  the  unauthorized 
making  or  forging  or  counterfeiting  coins 
in  the  resemblance  and  similitude  of  any 
foreign  gold  or  silver  coin  which,  by  law, 
is  current  in  the  United  States,  or  in 
actual  use  and  circulation  as  money 
within  the  United  States,  is  absolutely 
prohibited,  and  whosoever  does  the  pro- 
hibited acts  is  subject  to  the  penalties  of 
the  law,"  and  he  cannot  excuse  himself 
by  showing  what  was  his  intention,  or 
that  he  did  not  intend  himself  to  use  the 
coins  he  so  made  for  fraudulent  purposes, 
or  that  they  should  be  so  used  by  others, 
U.  S.  17.  Russell,  (C  C  Mo.  1884)  22  Fed. 
390. 

VII.  Persons  of  Obdinabt  CAimoN 

Degeivboi 

It  has  been  held  that  if  the  spurious 
article  has  not  a  resemblance  strong 
enough  to  deceive  persons  exercising  ordi- 
nary caution,  then  the  passing  is  not  a 
public  crime.  U.  S.  v,  Avlward,  (U.  8. 
Cir.  Ct.  1853)  24  How.  Pr.  (N.  Y.)  142, 
24  Fed.  Gas.  No.  14,482.  See  U.  8.  v. 
Burns,  (1849)  5  McLean  23,  24  Fed.  Oas. 
No.  14.691;  U.  &  i\  Morrow,  (1827)  4 
Wash.  733,  26  Fed.  Cas.  No.  16,819 ;  U.  8. 
r.  Bricker,  (1859)  3  Phila.  (Pa.)  426,  16 
Leg.  Int.  190;  U.  S.  v.  Hopkins,  (W.  D. 
N.  C.  1886)  26  Fed.  443. 

It  is  not  a  question  whether  a  spurious 
coin  would  deceive  a  person  of  ordinary 
skill  and  caution,  but  whether  it  was 
capable  of  and  designed  to  be  used  for 
deceiving  the  incautious  and  unskilfuL 
U.  S.  V.  Hargrave,  (1872)  17  Int.  Rev. 
Ree.  39,  26  Fed.  Cas.  Na  15,306. 

\^II.  Indictment  ob  Information 

In  general. —  Prosecution  for  an  offense 
under  this  section,  being  that  for  an  in- 
famous crime,  must  be  by  indictment  or 
presentment,  and  a  court  exceeds  its  ju- 
risdiction in  holding  and  sentencing  jieti- 
tidner  upon  a  prosecution  by  information, 
and  the  petitioner  is  entitled  to  be  dis- 
charged on  a  writ  of  habeas  corpus.  U. 
S.  V.  Petit,  (1885)  114  U.  S.  429,  5  S.  Ct. 
1190.20  r.  S.  (L.  ed.)  93l 

It  has  been  held  however  that  an  offense 
under  this  section  is  a  misdemeanor;  that 
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the  exteat  of  the  punishment  does  not 
alter  the  nature  of  the  offense,  and  that 
prosecution  might  be  had  upon  informa- 
tion filed  by  the  district  attorney.  U.  8.  r. 
Field,  (C.  C.  Vt.  1883)  16  Fed.  778; 
U.  S.  V.  Yates,  (E.  D.  N.  Y.  1881)  6  Fed. 
861. 

Several  oounts.— The  pleader  mny  in- 
clude as  many  counts  lor  the  unlawful 
possession  of  counterfeit  money  as  there 
are  different  denominations  of  coin,  or,  to 
carry  the  practice  still  further,  for  every 
piece  of  money  unlawfully  possessed.  U. 
S.  t?.  Howell,  (N.  D.  Cal.  1896)  66  Fed. 
402. 

There  is  no  misjoinder  in  uniting  with 
counts  charging  the  defendant  with  mak- 
ing false  coins,  the  distinct  offences  of 
aiding  and  assisting  some  other  person  in 
such  making,  and  causing  and  procuring 
some  other  person  to  make  such  coins. 
U.  S.  V.  Bums,  (1840)  5  McLean  23,  24 
Fed.  Cae.  No.  14,891. 

In  U.  S.  r.  O'Callahan,  (1856)  6  Mc- 
Lean 596,  27  Fed.  Cas.  No.  16,910,  an 
indictment  was  held  good  on  a  motion 
to  quash  which  charged  the  passing  of 
counterfeit  coin,  purporting  to  be  gold 
and  silver  pieces,  at  different  times,  and 
on  different  occasions. 

Description  of  counterfeit  coin. — ^The  in- 
dictment need  not  allege  the  coins  count- 
erfeited by  the  names  used  in  the  statute 
authorizing  their  coinage  by  the  mint,  but 
it  is  sufficient  if  equivalent  terms  are  used, 
terms  popularly  and  universally  known 
and  understood  as  identical  with  those  in 
the  indictment.  U.  S.  r.  Burns,  (184&) 
5  McLean  23,  24  Fed.  Cas.  No.  14,691. 

.  The  kind  of  dollar  alleged  to  have  been 
counterfeite4  need  not  be  stated.  Hauger 
p.  U.  S.,  (C.  C.  A.  4th  Cir.  1909)  173 
Fed.  64,  97  C.  C.  A.  372,  wherein  the 
court  said :  "  The  draftsman  in  framing 
this  indictment  has  followed  substantially 
the  words  of  the  statute.  The  defendant 
is  advised  of  the  crime  for  which  he  ie 
called  to  answer,  namely,  that  he  unlaw- 
fully, feloniously,  knowingly  did  falsely 
make  and  forge  a  large  number,  to  wit: 
one  hundred  and  ten  coins  in  the  resem- 
blance and  similitude  of  the  true  and  genu- 
ine coin  theretofore  coined  at  tiie  mint  of 
the  said  United  States  called  a  dollar,  etc. 
The  true  test  of  the  sufficiency  of  an 
•  indictment  is  not  whether  it  might  pos- 
sibly have  been  made  more  certain,  but 
whether  it  sufficiently  apprises  defendant 
of  what  he  must  be  prepared  to  meet, 
and  that  it  be  sufficiently  explicit  to  avail 
the  defendant  upon  subsequent  plea  of 
former  conviction  or  former  acquittal. 
Defendant's  objection  to  the  indictment 
was  that  it  did  not  describe  the  kind  of 
dollar  alleged  to  have  been  counterfeited, 
whether  a  silver  or  gold  dollar.  Such 
description  was  not  necessary.  It  would 
have  neen  only  evidentiaL  Matters  of 
evidence  as  distinguished  from  the  facts 


essential  to  the  description  of  the  offenflc 
need  not  be  averred." 

It  is  not  necessary  in  order  to  charge  a 
crime  under  section  163  that  the  indict- 
ment should  negative  the  fact  that  the 
coins  that  defendant  possessed  or  uttered 
were  not  minor  coins  of  the  United 
.  States,  when  they  were  described  as  being 
in  the  likeness  and  similitude  of  the  sil- 
ver coins  of  the  United  States  which  Itaa 
been  coined  at  the  mints  of  the  United 
States,  commonly  called  a  dollar.  Lin- 
ningen  v.  Morgan,  (0.  C.  A.  8th  Cir. 
1917 )  241  Fed.  645,  154  C.  0.  A.  403. 

''Resemblance  or  timilitude." — ^An  in- 
dictment which  does  not  state  that  the 
coin  in  question  was  made  **  in  resem- 
blance or  similitude  "  of  any  silver  coins 
coined  at  the  mint  of  the  United  States, 
is  sufficient  where  it  alleges  that  the  de- 
fendants "  did  falsely  and  feloniously 
make,  forge,  and  counterfeit"  such  coins. 
"  To  falsely  make,  forge,  or  counterfeit  a 
silver  coin  of  the  coinage  of  the  United 
States  is  to  make  something  in  the  '  re- 
semblance or  similitude'  of  such  coin." 
U.  S.  f.  Otey,  (C.  C:  Ore.  1887)  31  Fed. 
68. 

"Coined  at  the  mints  of  the  United 
States." — "  It  is  a  matter  of  law,  of  which 
the  court  will  take  notice,  that  the  coin- 
age of  the  United  States,  or  the  coins 
made  by  the  United  States,  are  made  or 
'coined  at  the  mints  of  the  United 
States,'  and  not  elsewhere.  But,  at  the 
most,  this  is  only  an  imperfect  stat^nent 
of  an  essential  matter,  and  is  cured  by 
the  verdict.  The  allegation  in  the  indict- 
ment that  the  defendant  counterfeited 
'four  pieces  of  silver  coin  of  the  coinage 
of  the  United  States'  was  sufficioit  to 
admit  the  proof  that  these  four  pieces 
were  falselv  made  by  the  defendant  '  in 
the  resemblance  and  similitude'  of  the 
silver  coins  then  or  theretofore  coined  at 
the  mint  of  the  United  States;  and  the 
verdict  necessarily  implies  that  such  was 
the  proof,  and  that  tne  jury  so  found." 
U.  S;  t.  Otey,  (C.  C.  Ore.  1887)  31  Fed. 
68. 

Intent. — ^An  indictment  charging  the 
counterfeiting  of  coin,  and  also  assisting 
in  doing  the  same  thing,  need  not  charge 
the  offense  as  having  been  committed  with 
intent  to  pass  as  true,  nor  with  Intent  to 
defraud  anybody.  U.  S.  t*.  Peters,  (1870) 
2  Abb.  494,  7  Fed.  Cas.  No.  16,035. 

An  indictment  for  passing  and  having 
in  possession  counterfeit  silver  coins  neea 
not  set  out  the  evidence  or  facts  going  to 
prove  the  intent  to  defraud.  McCarty  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1900)  101  Fed. 
113,  41  C.  C.  A.  242. 

IX.   E!VIDENCE 

Guilty  knowledge  of  character  of  coin. 
—  In  Hess  v.  Bowen,  (C.  C.  A.  8th  Cir. 
1917)  241  Fed.  659,  154  C.  C.  A.  417,  the 
court  said':     "  It  is  contended  that  the 
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eoart  beloir  erred  in  admitting  evidence 
that  the  defendant  York  attmpted  to 
pass  a  $5  counterfeit  gold  coin  six  months 
prior  to  the  date  when  the  conspiracy  was 
charged  to  have  been  formed.  The  evi- 
dence was  admitted  for  the  purpose  of 
showing  guiltv  knowledge  of  the  character 
of  the  coins  oy  one  of  the  conspirators, 
and  it  was  limited  to  that  purpose.  The 
rule  is  well  settled  that  sudi  evidence  is 
admissible  in  counterfeiting  cases.  7  R. 
C.  Ij.  919  and  cases  there  cited.  The  rule 
is  not  inapplicable  to  the  case  of  a  con- 
spiracy to  utter  counterfeit  colns^  and  in 
such  a  ease  it  is  not  necessary  to  show 
that  all  the  conspirators  participated  in 
the  prior  offense.  ...  It  is  said  it 
was  error  to  admit  in  evidence  27  coun- 
terfeit $5  gold  pieces  found  in  the  rear 
of  a  certain  saloon  in  Stockton  previous 
to  the  arrest  of  the  defendants.  It  was 
shown  that  the  defendants  went  to  Stock- 
ton together  were  seen  there  together,  and 
that  they  were  both  in  the  saloon  when 
Karr  attempted  to  pass  a  counterfeit  $5 
coin.  At  that  time  the  defendants  were 
being  watched  and  thev  knew  it.  York 
was  seen  to  go  into  the  saloon  and  go 
back  to  the  entrance  to  the  toilet.  After 
he  came  out,  a  witness  went  in  and  found 
the  27  gold  pieces  in  the  flush  box  of  the 
toilet.  In  view  of  the  fact  that  the  two 
defendants  were  working  together  and 
had  endeavored  to  pass  counterfeit  $5 
gold  pieces,  and  in  some  instances  had 
passed  them,  and  that  when  they  discov- 
ered that  they  were  under  surveillance 
Karr  went  to  the  back  of  the  saloon,  and 
immediately  thereafter  the  coimterfeit 
coins  were  found  where  he  might  have 
concealed  them,  the  evidence  was  prop- 
erly admitted,  we  think,  for  its  value  as 
tending  to  show  that  he  placed  the  coins 
there  and  that  he  was  knowingly  engaged 
in  passing  counterfeit  coins." 

Evidence  that  the  defendant  had  coun- 
terfeit bank  notes  in  his  possession  can- 
not be  admitted  in  evidence  to  prove  that 
he  knew  that  the  dimes,  he  was  charjged 
with  having  passed  were  counterfeit.  The 
possession  of  other  counterfeit  coin,  al- 
though of  a  different  denomination,  would 
go  far  to  show  guilty  knowledge.  U.  S.  v. 
Goughnour,   (1862)   2  Pittsb.   (Pa.)    360. 

Upon  an  indictment  for  forging  certain 
coins,  and  for  passing  and  attempting  to 
pass  the  same  to  defraud  one  John  Sailor, 
evidttice  may  be  given  that  the  prisoner 
had,  on  the  same  day,  caused  other  forged 
money  similar  to  that  stated  in  the  in- 
dictment to  be, passed  to  others  than  such 
person,  for  the  purpose  of  proving  his 
knowledge  of  the  forgery.  U.  S.  v»  Mor- 
row, (1827)  4  Wash.  733,  27  Fed  Gas.  No. 
15,819. 

Fraudvlettt  intent. — ^The  possession  of 
a  quantity  of  false  coins,  and  proof  that 
instruments  or  tcjols,  designed  for  the 
manufacture  of  such  coins,  were  found 
in  his  possession,  raise  a  presumption  of 


guilt,  but  such  presumption  may  be  re- 
butted by  evidence  showing  that  the  false 
coins,  though  manufacture  by  him,  were 
made  for  a  purpose  not  renderinff  the  act 
criminal  —  as,  m  this  case,  to  aid  the  de- 
fendant in  his  performances  as  a  pro- 
fessor of  magic.  There  must  be  a  fraud- 
ulent or  criminal  intent  in  the  act.  U.  S. 
V.  King,  (1851)  5  McLean  208,  26  Fed. 
Gas.  No.  15,535. 

In  U.  S.  t>.  Hopkins,  (W.  D.  N.  C.  1886) 
26  Fed.  443,  the  court  charged  the  jury 
that  a  single  act  of  passing  counterfeit 
monev  gives  rise  to  no  presumption  of  a 
fraucfulent  intent. 

Fraudulent  possession. — ^A  fraudulent 
sale  of  counterfeit  coin  to  any  person, 
whether  named  in  the  indictment  or  not, 
is  competoit  evidence  to  support  a  charge 
of  fraudulent  possession.  U.  S.  v.  Bie- 
busch,  (E.  D.  Mo.  1880)    1  Fed.  213. 

DemonstiatiYe  evidence. —  In  Taylor  r. 
U.  S.,  (C.  C.  A.  9th  Cir.  1898)  89  Fed. 
954,  61  U.  S.  App.  169,  32  C.  C.  A.  449, 
it  was  ureed  that  the  plaintiff  in  error 
was  prejudiced  hj  the  ruling  of  the  trial 
court  in  permitting  a  witness  as  an  ex- 
pert to  operate  a  plating  machine  taken 
from  the  possession  of  this  defendant, 
and  demonstrate  to  the  jury  the  fact 
that  coins  could  be  plated  with  it.  But 
the  court  said:  '*  We  find  no  error  in 
this.  It  was  proper  to  prove  that  the 
machine  would  do  the  work  which  the 
witness  Reavis  said  had  been  done  with 
it,  and  the  best '  proof  was  the  actual 
demonstration  whidi  was  made  before  the 


w 


jury 

Conversations. — Where  several  defend- 
ants have  been  indicted  for  passing  and 
uttering  counterfeit  notes  the  conversa- 
tions betwen  one  of  them  and  detectives 
are  not  admissible  in  evidence  against  the 
others  who  were  not  present  when  such 
conversations  were  made.  Tresca  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1910)  183  Fed.  736,  106 
C.  C.  A.  174. 

Expert  and  o^nion  evidence. — Where 
a  deputy  marshal  who  had  assisted  in 
making  the  discoveries  of  counterfeiting 
in  a  c^tain  house,  had  for  some  time  been 
engaged  in  the  performance  of  such  offi- 
cial duty,  and  had  before  been  similarly 
employed  as  a  detective  police  officer  in 
the  city  of  Philadelphia,  and  had  exam- 
ined the  machines,  implements,  and  ma- 
terials found  in  the  house,  he  was 
properly  permitted  by  the  court  to  testify 
that  they  could  all  be  used  in  making 
counterfeit  coin,  and  that  though  each 
one  separately  might  be  applied  to  some 
other  use,,  he  believed  that  there  was  no 
other  use  to  which  they  could,  collect- 
ively, be  applied.  U.  S.  v,  Tatr,  ( 1861 )  4 
PhUa.  (Pa.)  406,  18  Leg.  Int.  214. 

X.  Punishment 

In  U.  S.  V.  Coppersmith,  (W.  D.  Tenn. 
1880)  4  Fed.  198,  it  was  held  that  an 
offense    under    this    section    was    not    a 
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felony  not  being  so  declared,  and,  under 
R.  S.  sec.  819,  now  sec.  287  of  the  Ju- 
dicial Code  (see  vol.  5,  p.  1078),  a  de- 
fendant could  have  but  three  challenges. 
U  S.  V.  Coppersmith,  (W.  D.  Tenn.  1880) 
4  Fed.  198. 

On  habea4»  corpus  it  is  not  a  ground  for 
the  petitioner's  discharge  from  imprison- 
ment that  the  court  omitted  to  impose  a 
fine  upon  him,  in  addition  to  the  sentence 
of  imprisonment,   as   the  petitioner   was 


not  injured  thereby.  Linningen  V.  Mor- 
gan, (C.  C.  A.  8th  Cir.  1917)  241  Fed. 
045,  154  C.  C.  A.  403. 

A  defendant  may  be  sentenced  to  im- 
prisonment at  hard  labor  under  this  sec- 
tion, although  it  does  not  as  formerly 
expressly  permit  such  a  sentence.  This  is 
due  to  section  338,  set  out  infra,  this  title. 
Linningen  v.  Morgan,  (C.  C.  A.  8th  Cir. 
1917)   241  Fed.  645,  154  C.  C.  A.  403. 


Sec.  164.  [Counterf^ting  minor  coins.]  Whoever  shall  falsely  make, 
forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged,  or 
counterfeited,  or  shall  willingly  aid  or  assist  in  falsely  making,  forging,  or 
counterfeiting  any  coin  in  the  resemblance  or  similitude  of  any  of  the 
minor  coins  which  have  been,  or  hereafter  may  be,  coined  at  the  mints  of 
the  United  States ;  or  whoever  shall  pass,  utter,  publish,  or  sell,  or  bring  into 
the  United  States  or  any  place  subject  to  the  jurisdiction  thereof,  from  any 
foreign  place,  or  have  in  his  possession  any  such  false,  forged,  or  counter- 
feited coin,  with  intent  to  defraud  any  person  whomsoever,  shall  be  fined 
not  more  than  one  thousand  dollars  and  imprisoned  not  more  than  three 
years.     [35  Stat.  L.  1119.] 

This  section  was  drawn  from  R.  S.  sec.  5458  (Act  of  Feb.  12,  1873,  ch.  131,  17  Stat. 
L.  434),  which  was  repealed  by  section  341,  infra,  this  title. 

The  only  material  changes  made  were  the  substitution  of  the  initial  word  **  Whoever  " 
for  the  words  **  Every  person  who,"  the  addition  of  the  words  "  or  any  place  subject  to 
the  jurisdiction  thereof  "  preceding  the  words  "  from  any  foreign  place,  and  the  omis- 
sion of  the  words  "  at  hard  labor  "  which  had  precede<^l  the  words  "  not  more  than  three 
years." 


Indictment. — ^An  indictment  which  al- 
leges that  the  defendant  passed  a  counter- 
feit coin  to  defraud  a  certain  named  per- 
son, is  sufficient  without  alleging  further 
that  he  passed  the  coins  to  any  particular 
person.  U.  S.  v.  Bejandio,  (1873)  1 
Woods  294,  24  Fed  Cas.  No.  14,561. 

In  U.  S.  r.  Bicksler,  (1881)  1  Mackey 
(D.  C.)  341,  it  was  held  that  the  old  five- 
cent  pieces  were  not  minor  coins,  within 
the  meaning  of  the  law,  as,  under  R.  S. 
sec.  3515  (vol.  2,  p.  335),  "minor  coins" 
referred  to  coins  that  were  not  silver.  An 
indictment,  therefore,  which  alleged  that 
the  defendant  "  forged  and  counterfeited 
coins,  each  in  the  resemblance  and  simili- 
tude of  the  minor  silver  coinage,"  was 
contradictory,  and  set  forth  an  offense  not 
known  to  the  law;  for  the  word  '*  silver" 
could  not  be  rejected  as  superfluous,  and 
help  out  the  indictment  by  intendment. 

Evidence  of  criminal  intent. — To  show 
criminal  intent  in  the  uttering  of  coun- 
terfeit flve-cent  pieces  the  government 
may  show  that  molds  for  making  twenty- 
five-cent  pieces  were  found  in  a  chest  in 
the  joint  possession  of  the  defendant  and 
another.  Bryan  i\  U.  S.,  (C.  C.  A.  5tli 
Cir.  1904)   133  Fed.  495,  66  C.  G.  A.  369. 


Sufficiency  of  evidence. —  In  Kiggio  r. 
U.  S.,  (D.  C.  Mass.  1915)  223  Fed.  529,  a 
conviction  of  the  defendant  for  counter- 
feiting minor  coins  was  upheld  on  a  re- 
view of  the  evidence. 

Verdict. —  To  a  count  in  an  indictment 
charging  the  defendant  with  "  having 
counterfeit  coin  in  his  possession  with  in- 
tent to  defraud  certain  persons  to  this 
grand  inquest  unkn«)wn,"  there  was  pre- 
sented a  written  plea  that  "  defendant  ad- 
mits having  the  coins  in  his  possession 
set  forth  in  the  indictment,  ana  knowing 
that  they  were  counterfeit,  but  pleads 
not  guilty  of  the  intent  of  passing  or  in- 
tending to  pass  same  or  to  defraud  any 
person  with  the  same."  A  verdict  that 
**  the  jury  finds  the  defendant  guilty  in 
the  first  count  for  having  in  possession 
counterfeit  minor  coins  "  will  be  treated 
as  a  general  verdict  on  that  count,  and 
the  words  attached  to  the  finding  "  guilty 
in  the  first  coimt "  will  be  treated  as 
superfluous.  Statler  r.  U.  S.,  (1895)  157 
U.  S.  277,  15  S.  Ct.  616,  30. U.  S.  (L.  ed.) 
7t)0.  See  U.  S.  r.  Bicksler,  (1881)  1 
Mackey  (D.  C.)  341. 


Sec.  165.  [Falaifying,  mtitilating,  or  lightening  coini^.]     Whoever, 
fraudulently,  hy  any  art,  way,  or  means,  shall  deface,  mutilate,  impair. 
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diminish,  falsify,  scale,  or  lighten,  or  cause  or  procure  to  be  fraudulently 
defaced,  mutilated,  impaired,  diminished,  falsified,  scaled,  or  lightened,  or 
willingly  aid  or  assist  in  fraudulently  defacing,  mutilating,  impairing, 
diminishing,  falsifying,  scaling  or  lightening,  the  gold  or  silver  coins  which 
have  been,  or  which  may  hereafter  be,  coined  at  the  mints  of  the  United 
States,  or  any  foreign  gold  or  silver  coins  which  are  by  law  made  current 
or  are  in  actual  use  or  circulation  as  money  within  the  United  States  or  in 
any  place  subject  to  the  jurisdiction  thereof ;  or  whoever  shall  pass,  utter, 
publish,  or  sell,  or  attempt  to- pass,  utter,  publish,  or  sell,  or  bring  into  the 
United  States  or  any  place  subject  to  the  jurisdiction  thereof,  from  any 
foreign  place,  knowing  the  same  to  be  defaced,  mutilated,  impaired, 
diminished,  falsified,  scaled,  or  lightened,  with  intent  to  defraud  any  per- 
son whomsoever,  or  shall  have  in  his  possession  any  such  defaced,  mutilated, 
impaired,  diminished,  falsified,  scaled,  or  lightened  coin,  knowing  the  same 
to  be  defaced,  mutilated,  impaired,  diminished,  falsified,  scaled,  or  light- 
ened, with  intent  to  defraud  any  person  whomsoever,  shall  be  fined  not 
more  than  two  thousand  dollars  and  imprisoned  not  more  than  five  years. 
[35  Stai.  L.  1119.] 

This  section  was  drawn  from  R.  S.  sec.  5459  (Act  of  Feb.  12,  1873,  ch.  131,  17  Stat. 
L.  434),  amended  by  an  Act  of  March  3,  1897,  ch.  377,  29  Stat.  L.  625,  which  wa« 
repealed  by  section  341,  infray  this  title. 

Aside  from  a  slight  transposition  of  language  the  only  material  changes  were  the 
gubstitution  of  the  initial  word  "  \\'hoever  "  for  the  words  "Every  person  who,"  thi 
change  of  the  words  "  defaces,  mutilates,"  etc.,  to  read  **  shall  deface,  mutilate,"  etc., 
the  addition  of  the  words  **  any  place  subject  to  the  jurisdiction  thereof "  where 
they  twice  appear  after  the  woras  United  States,"  and  the  substitution  of  the  word 
"  whomsoever  *'  where  it  twice  appears  for  the  word  "  whatsoever." 


Plugging  coin  as  counterfeiting. —  In  U. 
S.  f.  Lissner,  (C.  G.  Mass.  1882)  12  Fed. 
840,  the  facts  and  conclusions  as  stated 
bv  the  court  were  as  follows :  "  The  de- 
fendant  was  convicted  upon  two  indict- 
ments charging  him  with  passing  coun- 
terfeit silver  coins  of  the  denomination  of 
quarter  dollars  and  half  dollars,  knowing 
them  to  be  counterfeit.  The  coins  in 
question  had  had  small  holes  made  in 
them,  and  these  holes  had  been  filled  with 
some  base  metal  and  passed  by  the  de- 
fendant, with  knowledge  of  their  condi- 
tion. Some  of  the  holes  had  been  punched 
with  a  sharp  instrument,  involving  no 
loss  of  silver;  others  were  made  by  drill- 
ing out  a  part  of  the  silver,  thnujxh  not 
with  any  intcoition  of  using  the  silver 
drilled  out.  Silver  coins  with  small 
holes  made  in  them  are  not  fully  current, 
some  persons  refusing  and  others  ac- 
cepting them.  We  understand  that  the 
defendant  bought  the  coins  at  a  slight 
discount  and  passed  them  for  their  nomi- 
nal value.  He  probably  did  not  consider 
himself  guilty  of  passing  counterfeit 
money;  but  he  was  guilty  of  doing  an  act 
which  the  law  is  to  diaracterizc.  The 
point  was  a  new  one,  and  the  learned 
judge,  having  much  doubt  upon  it,  ruled, 
for  tlie  purposes  of  the  trial,  that  a  coin 
which  had  been  regularly  coined  at  the 


mint,  and  afterwards  punched  or  mu- 
tilated, and  thereafter  restored  to  the 
similitude  of  a  genuine  coin  by  the  in- 
sertion of  any  nietnl,  (meaning  base 
metal)  was  counterfeit.  To  this  ruling 
an  exception  was  taken.  .  .  .  We  are 
...  of  opinion  that  the  ruling  and  con- 
viction were  proper  in  respect  to  those 
coins  which  had  been  drilled  and  after- 
wards filled  up.  On  the  other  hand,  we 
do  not  consider  it  a  criminal  act,  what- 
ever the  intent  may  have  he&i,  to  add 
base  metal  to  a  good  coin,  and  we  see 
no  ground  for  holding  that  a  hole 
punched  through  a  coin  with  a  sharp  in- 
strument, crowding  the  silver  into  a 
slightly  different  shape,  but  leaving  it  all 
in  the*^  coin,  has  any  effect  to  render  it 
less  valuable  or  less  lawful  tender  than 
before.  The  statutes  above  cited  are 
silent  upon  this  exact  question;  but  we 
think  it  clear  that  a  silver  coin,  duly 
issiied  from  the  mint,  remains  of  full 
value  so  long  as  it  retains  all  the  ap- 
pearance of  a  coin,  and  does  besides  con- 
tain all  its  original  weight  and  fineness. 
This  being  so,  we  cannot  regard  the  addi- 
tion of  something  to  is  as  a  criminal  act 
of  counterfeiting.  Passing  such  a  coin 
works  no  injury  to  the  person  to  whom 
it  is  passed." 
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Sec.  1^6.  [Debasement  of  coinage  by  officers  of  the  mint.]  If  any  of 
the  gold  or  silver  coins  struck  or  coined  at  any  of  the  mints  of  the  United 
States  shall  be  debased,  or  made  worse  as  to  the  proportion  of  fine  gold  or 
fine  silver  therein  contained,  or  shall  be  of  less  weight  or  value  than  the 
same  ought  to  be,  pursuant  to  law,  or  if  any  of  the  scales  or  weights  used  at 
any  of  the  mints  or  assay  offices  of  the  United  States  shall  be  defaced, 
altered,  increased,  or  diminished  through  the  fault  or  connivance  of  any 
officer  or  person  employed  at  the  said  mints  or  assay  offices,  with  a  fraudu- 
lent intent ;  or  if  any  such  officer  or  person  shall  embezzle  any  of  the  metals 
at  any  time  committed  to  his  charge  for  the  purpose  of  being  coined,  or  any 
of  the  coins  struck  or  coined  at  the  said  mints,  or  any  medals,  coins,  or 
other  moneys  of  said  mints  or  assay  offices  at  any  time  committed  to  his 
charge,  or  of  which  he  may  have  assumed  the  charge,  every  such  officer  or 
person  who  commits  any  of  the  said  offenses  shall  be  fined  not  more  than 
ten  thousand  dollars  and  imprisoned  not  more  than  ten  years.  [35  Stat. 
L.  1120.] 

Thia  section  was  drawn  from  R.  S.  sec.  54«0  (Act  of  Feb.  12,  1873,  ch.  1»1,  17  Stat. 
L.  434),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  5460.  If  any  of  the  gold  or  silver  coins  struck  or  coined  at  any  of  the  mints  of 
the  United  States  shall  be  debased,  or  made  worse  as  to  the  proportion  of  fine  gold  or 
fine  silver  therein  contained ;  or  shall  be  of  less  weight  or  value  tnan  the  same  ought  to 
be,  pursuant  to  law ;  or  if  any  of  the  weights  used  at  any  of  the  mints  or  assay-offices  of 
the  United  States  shall  be  defaced,  increased,  or  diminished  through  the  fault  or  con- 
nivance of  any  of  the  oflScers  or  persons  who  are  employed  at  the  said  mints  or  assaj- 
ofBces,  with  a  fraudulent  intent;  and  if  any  of  the  said  officers  or  persons  shaU  embezJue 
any  of  the  metals  at  any  time  committed  to  their  charge  for  the  purpose  of  being  coined, 
or  any  of  the  coins  struck  or  coined  at  the  said  mints,  or  any  medals,  coins,  or  other 
moneys  of  said  mints  or  assay-offices  at  any  time  committed  to  their  charge,  or  of  which 
they  mav  have  assumed  the  charge,  every  such  officer  or  person  who  commits  any  or 
either  of  the  said  offenses  shall  be  imprisoned  at  hard  labor  for  a  term  not  less  than 
one  year  nor  more  than  ten  years,  and^  shall  be  fined  in  a  sum  not  more  than  ten  thou- 
sand dollars." 

The  onlv  material  changes  were  the  addition  of  "  scales  or "  before  the  word 
"  weights,"  the  insertion  of  the  word  "  altered  "  between  the  words  "  defaced  "  and 
**  increased,"  and  the  omission  of  the  words  "  at  hard  labor  "  which  appeared  after  the 
word  "  imprisonment." 


Joinder  of  causes. —  Where,  upon  the 
face  of  the  indictment,  the  act  or  trans- 
action of  which  the  accused  stands 
charged  is  the  felonious  taking  from  the 
mint  of  gold  metal  of  the  value  of 
twenty-three  thousand  dollars,  the  per- 
sonal property  of  the  United  States,  the 
counts  are  properly  ioined,  when  the  first 
count  is  framed  under  the  provisions  of 
R.  S.  sec.  5466  (now  Penal  Laws,  §  46), 
which  refers  generally   to  all  clashes  of 


cases  where  any  person  feloniously  takes 
and  carries  away  any  kind  or  descrip- 
tion of  personal  property  belonging  to 
the  United  States,  and  the  second  count  is 
framed  under  the  provisions  of  R.  £L 
sec.  5460  (now  Penal  Laws,  {  166),  for 
the  felonious  taking  and  embezzlement  of 
the  metals  of  the  United  States  mint 
which  were  committed  to  the  defendant's 
charge.  U.  S.  t\  Jones,  (D.  C.  Nev. 
18»5)    69  Fed.  973. 


Sec.  167.  [Making  or  uttering  coins  in  resemblance  of  money.]  Who- 
ever, except  as  authorized  by  law,  shall  make  or  cause  to  be  made,  or  shall 
utter  or  pass,  or  attempt  to  utter  or  pass,  any  coins  of  gold  or  silver  or  other 
metal,  or  alloys  of  metals,  intended  for  the  use  and  purpose  of  current 
money,  whether  in  the  resemblance  of  coins  of  the  United  States  or  of  for- 
eign countries,  or  of  original  design,  shall  be  fined  not  more  than  three 
thousand  dollars,  or  imprisoned  not  more  than  five  years,  or  both.  [35 
Stat,  L.  1120.] 

This  section  was  flrawn,  without  material  change,  from  K.  S.  see.  5461  (Act  of  June 
8,  1864,  ch.  114,  13  Stat.  L.  120),  which  was  repealed  by  section  341,  infra,  this  title, 
and  which  read  as  follows: 
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**  Sbc.  5461.  Every  person  who,  except  as  authorized  by  law,  makes  or  causes  Jto  he 
made,  or  utters  or  passes,  or  attempts  to  utter  or  pass,  any  coins  of  gold  or  silver  or^ 
other  metal,  or  alloys  of  metals,  intended  for  the  use  and  purpose  of  current  money/ 
whether  in  the  resemblance  of  coins  of  the  United  States  or  of  foreign  countries,  or  of 
original  design,  shall  be  punished  by  a  fine  of  not  more  than  three  thousand  dollars,  or, 
by  imprisonment  not  more  than  Ave  years,  or  both." 


Uttering  token  not  in  imitation  of  coin. 
—The  case  of  U.  S.  i;.  Bogart,  (1878)  9 
Ben.  (U.  S.)  314,  24  Fed.  Cas.  No. 
14,617,  presented  the  question  whether  a 
conviction  could  be  sustained  under  sec- 
tion 5461  of  the  Revised  Statutes,  where 
the  defendant  passed  certain  pieces  of 
metal,  apparently  gold,  octagon  in  form. 


on  one  side  of  which  was  the  device  of 
an  Indian,  and  on  the  other  the  inscrip- 
tion "  %  dollar,  Cal."  It  was  held  that 
as  no  such  coin  was  known  to  the  coin- 
age of  the  United  States,  it  was  not  a 
crime  to  utter  a  token  ■  which  did  not 
purport  to  be  in  imitation  or  in  substi- 
tution of  any  coin  known  to  the  law. 


Sbc.  168.  [Making  or  issoing  devices  of  minor  coins.]  Whoever,  not 
lawfully  authorized,  shall  make,  issue,  or  pass,  or  cause  to  be  made,  issued, 
or  passed,  any  coin,  card,  token,  or  device  in  metal,  or  its  compounds,  which 
may  be  intended  to  be  used  as  money  for  any  one-cent,  two-cent,  three-cent, 
or  five-cent  piece,  now  or  hereafter  authorized  by  law,  or  for  coins  of  equal 
value,  shall  be  fined  not  more  than  one  thousand  dollars  and  imprisoned 
not  more  than  five  years.    [35  Stat,  L,  1120.] 

This  section  was  drawn,  without  material  change,  from  R.  S.  sec.  5462  ( Act  of  April 
22,  1864,  ch.  66,  13  Stat.  L.  65;  Act  of  May  16,  1866,  ch.  81,  14  Stat.  L.  47),  which  was 
repealed  by  section  341,  infra,  this  title,  ajid  which  read  as  follows: 

"  SBa  5462.  Every  person  not  lawfully  authorized,  who  makes,  issues,  or  passes,  or 
eauaes  to  be  made,  issued,  or  passed,  any  coin,  card,  token  or  device  in  metal  or  its  com- 
pounds, which  may  be  intended  to  be  used  as  money  for  any  one-cent,  two-cent,  three- 
cent,  or  five-cent  piece,  now  or  hereafter  authorized  by  law,  or  for  coins  of  equal  value, 
shall  be  puni^ed  by  a  fine  of  not  more  than  cme  thousand  dollars,  and  by  imprisonment 
not  more  than  five  years." 


"Tokena." — This  section  only  applies 
to  tokens  intended  to  be  used  as  money. 
U.  S.  V.  Roussopulous,  (D.  C.  Minn. 
1899)  95  Fed.  977,  wherein  the  court 
said:  "The  defendant  demurs  generally 
to  the  information  in  this  case,  the  first 
four  counts  of  which  charge  that  the 
defendant,  at  the  time  and  place  stated, 
did  make  and  issue  tokens  and  obliga- 
tions of  metal,  each  for  a  sum  less  than 
one  doUar,  intended  to  circulate  as  money, 
and  to  be  received  and  used  in  lieu  of 
lawful  money  of  the  United  States.  Two 
additional  counts  charge  that  the  de- 
fendant, at  the  same  time  and  place,  did 
make  and  cause  to  be  made,  and  have 
in  his  possession,  with  intent  to  sell  and 

?;ive  away,  business  tokens  of  metal,  in 
ikeness  and  similitude,  as  to  design, 
color,  and  inscription  thereon,  of  the 
silver  coin  in  one  instance  and  gold 
coin  in  the  other,  of  the  United  States, 
of  specified  denominations.  Each  count 
in  the  information  contained  the  repre- 
sentation df  an  impression  of  each  of 
the  sides  of  the  metal  token  described  m 


that  coimt.  It  thus  apj^ears  upon  the 
face  of  the  information  that  the  metal 
token  described  in  the  first  count  is  cir- 
cular in  form,  a  little  smaller  than  the 
half-dollar  silver  coin  of  the  United 
States,  and  on  one  side  bears  the  raised 
inscription,  'Clark  &  Boice  Lumber  Co. 
1898.  Jefferson  Texas,'  and  on  the  other 
side,  'Good  for  50c  in  Merchandise.'  Its 
weight  is  alleged  to  be  27  grains  troy 
weight,  which  is  less  than  one-fifth  the 
weight  of  the  half-dollar  coin,  which  is 
the  nearest  to  it  in  size  of  any  coin 
of  the  United  States.  It  differs  in  its 
devices  and  inscriptions  plainly  from  aU 
coins  of  the  United  States,  and  is  not 
liable  to  be  mistaken  for  any  of  them, 
even  by  careless  or  illiterate  persons.  It 
does  not  purport  to  be  a  piece  of  money, 
or  an  obligation  to  pay  money,  and  the 
obligation  esqpressed  is  in  terms  solvable 
in  merchandise.  It  cannot,  therefore, 
have  been  intended  to  circulate  as  money, 
or  to  be  received  and  used  in  lieu  of 
lawful  money." 


Sbc.  169.  [Counterfeiting,  eUJ.,  dies  for  coins  of  United  States.]  Who- 
ever, without  lawful  authority,  shall  make,  or  cause  or  procure  to  be  made, 
or  shall  willingly  aid  or  assist  in  making,  any  die,  hub,  or  mold,  or  any 
part  thereof,  either  of  steel  or  plaster,  or  any  other  substance  whatsoever, 
in  likeness  or  similitude,  as  to  the  design  or  the  inscription  thereon,  of  any 
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die,  hub,  or  mould  designated  for  the  coining  or  making  of  any  of  the 
genuine  gold,  silver,  nickel,  bronze,  copper,  or  other  coins  of  the  United 
States,  that  have  been  or  hereafter  may  be  coined  at  the  mints  of  the 
United  States;  or  whoever,  without  lawful  authority,  shall  have  in  his 
possession  any  such  die,  hub,  or  mold,  or  any  part  thereof,  or  shall  permit 
the  same  to  be  used  for  or  in  aid  of  the  counterfeiting  of  any  of  the  coins 
of  the  United  States  hereinbeforjB  mentioned,  shall  be  fined  not  more  than 
five  thousand  dollars  and  imprisoned  not  more  than  ten  years,  [35  Stat. 
L.  1120.] 

This  section  was  drawn  from  an  Act  of  Feb.  10,  18»1,  ch.  127,  f  1,  26  Stat.  L#.  742, 
which  was  repealed  by  section  341,  infra j  this  title,  and  which  read  as  follows: 

"  Sec.  1.  That  every  person  who,  within  the  United  States  or  any  Territory  thereof, 
makes  any  die,  hub,  or  mold,  either  of  steel  or  plaster,  or  any  other  substance  whatso- 
ever in  likeness  or  sipiilitude,  as  to  the  design  or  the  inscription  thereon,  of  any  die,  hub, 
or  mold  designated  for  the  coining  or  making  of  any  of  the  genuine  gold,  silver,  nickel, 
bronze,  copper  or  other  coins  of  the  United  States  that  have  been  or  hereafter  may  be 
coined  at  the  mints  of  the  United  States,  or  who  willingly  aids  or  assists  in  the  making 
of  any  such  die,  hub,  or  mold,  or  any  part  thereof,  or  who  causes  or  procures  to  be 
made  any  such  die,  hub  or  mold,  or  any  part  thereof,  without  authority  from  the  Secre- 
tary of  the  Treaaury  of  the  United  States  or  other  proper  officer,  or  who  shall  have  in 
his  possession  any  such  die,  hub,  or  mold  with  intent  to  fraudulently  or  unlawfully  use 
the  same,  or  who  shall  permit  the  same  to  be  used  for  or  in  aid  of  the  counterfeiting 
of  any  of  the  coins  of  the  United  States  hereinbefore  mentioned  shall,  upon  conviction 
thereof,  be  punished  by  a  Ane  of  not  more  than  five  thousand  dollars  and  by  imprison- 
ment at  hard  labor  not  more  than  ten  years,  or  both,  at  the  discretion  of  the  court." 

"  In  the  cases  of  United  States  t*.  Keller  and  others,  charged,  among  other  things, 
with  having  in  their  possession  dies  for  counterfeiting  the  coin  of  some  of  the  South 
American  republics,  the  District  Court  for  the  Southern  District  of  New  York  held  that 
to  constitute  an  offense  under  section  2  of  the  Act  of  Feb.  10,  1891,  it  was  not  only 
necessary  to  show  the  possession  of  the  dies  by  the  defendants,  but  also  that  they  had 
them  in  possession  '  with  intent  to  fraudulently  or  unlawfully  use '  than  in  making 
counterfeit  coin.  The  court  further  points  out  the  doubt  which  arises  as  to  the  con- 
struction of  the  section  because  of  the  arrangement  of  the  language  thereof.  While  the 
criticism  of  the  court  is  directed  against  section  2  of  that  Act,  it  also  applies,  in  a  less 
degree,  to  section  1,  which  relates  to  the  making  of  dies,  etc.,  for  counterfeiting  the  coin 
of  the  United  States.  To  remove  this  doubt  the  committee  has  transposed  the  language 
in  both  sections,  and  has  dropped  from  each  section  the  words  *  with  intent  to  fraudu- 
lently use  the  same,'  and  by  transposing  and  repeating  the  words  *  without  lawful 
authority.'  The  committee  believes  that  a  person  who  has  in  his  possession  dies  which 
may  be  used  in  counterfeiting  any  coin  should  be  required  to  show  that  his  possession 
is  lawful,  and  that  the  government  should  not  be  required  to  prove  that  he  has  them 
in  possession  *  with  the  intent  to  fraudulently  and  unlawfully^  use  them  for  counter- 
feiting."   Report  of  Committee  on  Revision, 

In  addition  to  the  changes  noted  by  the  Committee  on  Revision  the  provision  relating 
to  pimlshment  **  at  hard  labor  "  was  also  omitted. 

Intent. —  In  Kaye  i?.  U.  S.,    (C.  C.  A.  Treasury,"  must  aver  the  want  of  such 

7th  Cir.  1910)   177  Fed.  147,  100  C.  C.  A.  authority,  and  a  general  averment   that 

667,  it  was  held  that  this  section  estab-  the  die,  hub,  or  mold  was  "  unlawfully 

lishes  two   offenses,  to  wit,  the  making  and   feloniously"  made  by  defendant   is 

and  having  in  possession  any  mold,  etc.,  not  sufficient.     Wroclawsky  v,  U.  S.,    (C. 

and  that  the  intent  is  material  only  with  C.  A.  7th  Cir.  1910)    183  Fed.  312,   105 

reference  to  the  having  of   such  things  C.  C.  A.  524. 

in  possession,  and  not  as  to  the  making  An  indictment  for  having  in  ^ssession 

thereof.  molds  for  coining  counterfeit  silver  dol- 

Indictment. — An  indictment   under  the  lars   need    not    set   out   the   evidence    or 

first  clause  of  this  section  which  makes  it  facts  going   to   prove  the   intent    to   de- 

a  criminal  offense  to  make  any  die,  hub,  fraud,  or  the  particular  means  by  which 

or  mold  in  the  likeness  of  any  die,  hub,  the  fraud   was  to   be   carried  out.      Mc- 

or  mold  designed  for  the  coining  of  any  Carty  v,  U.  S.,  (C.  C.  A.  8th  Cir.  1900) 

of  the  corns  of  the  United  States  "with-  101  Fed.   113,  41  C.  C.  A.  242. 
out  authority  from  the  Secretary  of  th^ 

Sec.  170.  [Oounterfeiting,  etc.,  dies  for  foreign  coins.]  Whoever,  within 
the  United  States  or  any  place  subject  to  the  jurisdiction  thereof,  without 
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lawful  authority,  shall  make,  or  cause  or  procure  to  be  raade,  or  shall  will- 
ingly aid  or  assist  in  making,  any  die,  hub,  or  mold,  or  any  part  thereof, 
either  of  steel  or  of  plaster,  or  of  any  other  substance  whatsoever,  in  the 
likeness  or  similitude,  as  to  the  design  or  the  inscription  thereon,  of  any 
die,  hub,  or  mold  designated  for  the  coining  of  the  genuine  coin  of  any 
foreign  government;  or  whoever,  without  lawful  authority,  shall  have  in 
his  possession  any  such  die,  hub,  or  mold,  or  any  part  thereof,  or  shall  con- 
ceal, or  knowingly  suffer  the  same  to  be  used  for  the  counterfeiting  of  any 
foreign  coin,  shall  be  fined  not  more  than  two  thousand  dollars,  or  impris- 
oned not  more  than  five  years,  or  both.     [35  Stat.  L.  1120.] 

This  section  was  drawn  from  an  Act  of  Feb.  10,  1891,  ch.  127,  §  2,  26  Stat.  L.  742, 
which  was  repealed  by  section  341,  infray  this  title*  and  which  read  as  foUows: 

"  Sec.  2.  That  every  person  who,  within  the  United  States  or  any  Territory  thereof, 
without  lawful  authority,  makes,  or  willingly  aids  or  assists  in  making,  or  causes  or 
procures  to  be  made,  any  die,  hub,  or  mold,  either  of  steel  or  of  plaster,  or  of  any  other 
substance  whatsoever,  in  the  likeness  or  similitude,  as  to  the  design  or  the  inscription 
thereon,  of  any  die,  hub,  or  mold  designated  for  the  coining  of  the  genuine  coin  oi  any 
foreign  Grovernment,  or  who  conceals  or  shall  have  in  possession  any  such  die,  hub, 
or  mold  hereinbefore  mentioned,  with  intent  to  fraudulently,  or  unlawfully  use  the  same 
for  counterfeiting  any  foreign  coin,  or  who  knowingly  suffers  the  same  to  be  fraudu- 
lently used  for  the  counterfeiting  of  any  foreign  coin  shall,  upon  conviction  thereof,  be 
punished  by  a  fine  of  not  more  than  two  thousand  dollars  or  imprisonment  at  hard 
labor  not  more  than  five  years,  or  both,  at  the  discretion  of  the  court." 

Numerous  changes  were  made  in  this  section  as  well  as  in  the  preceding  section  169  of 
this  Code,  as  indicated  in  the  note  thereto.  * 

Sec.  171.  [Haking,  importing,  or  having  in  possession  tokens,  prints, 
etc.,  similar  to  United  States  or  foreign  coins.]  Whoever  within  the 
United  States  or  any  place  subject  to  the  jurisdiction  thereof  shall  make, 
or  cause  or  procure  to  be  made,  or  shall  bring  therein  from  any  foreign 
country,  or  shall  have  in  possession  with  intent  to  sell,  give  away,  or  in 
any  other  manner  use  the  same,  any  business  or  professional  card,  notice, 
placard,  token,  device,  print,  or  impression,  or  any  other  thing  whatsoever, 
in  the  likeness  or  similitude  as  to  design,  color,  or  the  inscription  thereon 
of  any  of  the  coins  of  the  United  States  or  of  any  foreign  country  that  have 
been  or  hereafter  may  be  issued  as  money,  either  under  the  authority  of 
the  United  States  or  under  the  authority  of  any  foreign  Government,  shall 
be  fined  not  more  than  one  hundred  dollars.  But  nothing  in  this  section 
shall  be  construed  to  forbid  or  prevent  the  printing  and  publishing  of  illus- 
trations of  coins  and  medals  or  the  making  of  the  necessary  plates  for  the 
same  to  be  used  in  illustrating  numismatic  and  historical  books  and  jour- 
nals and  school  arithmetics  and  the  circulars  of  legitimate  publishers  and 
dealers  in  the  same.     [S5  Stat.  L.  1121,  as  amended  by  37  Stat,  L,  64,\ 

As  originally  enacted  this  section  was  drawn  from  an  Act  of  Feb.  10,  1891,  ch.  127, 
%  3,  26  Stat.  L.  742,  as  amended  by  an  Act  of  March  3,  1903,  ch.  1015,  32  Stat.  L.  1223, 
both  of  which  Acts  were  repealed*  by  section  341,  infra,  this  title. 

Said  section  3  as  so  amended  was  as  follows : 

"  Sko.  3.  That  every  person  who  makes,  or  who  causes  or  procures  to  be  made,  or 
who  brings  into  the  United  States  from  any  foreign  country,  or  who  shall  have  in  pos^ 
session  with  intent  to  seU,  give  away,  or  in  any  other  manner  use  the  same,  any  business 
or  professional  card,  notice,  placard,  token,  device,  print,  or  impression,  or  any  other 
thing  whatsoever,  in  likeness  or  similitude  as  to  design,  color,  or  tne  inscription  thereon, 
of  any  of  the  coins  of  the  United  States  or  of  any  foreign  country  that  have  been  or 
hereafter  may  be  issued  as  money,  either  under  the  authority  of  tne  United  States  or 
under  the  authority  of  any  foreign  government,  shall,  upon  conviction  thereof,  be  pun- 
ished by  a  fine  not  to  exceed  one  hundred  dollars.  But  nothing  in  this  Act  shall  be 
eonstrued  to  forbid  or  prevent  the  printing  and  publishing  of  illustrations  of  coins  and 
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medals,  ot  the  making  of  the  necessary  plates  for  the  same,  to  be  used  in  iUustratlng 
numismatic  and  historical  books  and  journals  and  the  circulars  of  legitimate  publishers 
and  dealers  in  the  same." 

The  only  material  change  made  was  the  insertion  of  the  words  "  or  any  place  sub- 
ject to  the  jurisdiction  thereof  "  after  the  words  "  tPnited  States.*' 

The  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  16,  1912, 
ch.  38,  the  amendment  consisting  in  the  insertion  of  the  words  '*  and  school  arithmetics '' 
after  the  word  **  journals/'  near  the  end  of  the  section. 


The  words  **  device,  print,  or  impression, 
or  any  other  thing  whatsoever"  must  be 
read  in  connection  with,  and  construed 
as  being  of  the  same  general  nature  as, 
their  companion  words  "  business  or  pro- 
fessional card,  notice,  placard,  token."  So 
read  and  construed  they  do  not  cover 
counterfeit  molds  and  counterfeit '  coins. 
Kaye  t?.  U.  S.,  (C.  C.  A.  7th  Cir.  1910) 
177  Fed.  147,  100  C.  C.  A.  &67. 

Metal  tokens  resembling  coin. —  Metal 
tokens  intended  for  business  purposes 
were  described  in  an  indir-trent  as  cir- 
cular in  form,  though  differing  in  size, 
weight,  and  design  from  the  coin  of  the 
United  States,  one  token  bearing  the 
raised  ins?rintion  on  one  side.  **  ('.  m1:  u 
Boice  Lumber  Co.  1898.  Jefferson 
Texas,*'  and  on  the  reverse  side,  "  Good 
for.  50c  in  Merchandise,''  and  the  other 
a  metal  token  used  for  the  same  pur- 
pose, a  trifle  larger  than  the  fifty-cent 
coin  of  the  United  States,  one  side  bear- 
ing the  raised  inscription,  "A.  M.  Adler,  * 
Wagon  Mound,  New  Mex.,"  and  the  other 
side,  "  Good  for  $1.00  in  Merchandise," 


neither  of  which  tokens  was  liable  to  be 
mistaken  for  the  coin  of  the  United 
States  even  by  illiterate  or  careless  per- 
sons, and  not  purporting  to  be  a  piece 
of  money  or  mtended  to  circulate  as 
money.  It  was  held  that  such  tokens  did 
not  oome  within  ihe  prohibition  of  the 
above  section  nor  the  provisions  of  sec- 
tions 3583  and  5462  of  the  Revised  Stat- 
utes. U.  S.  i\  Roussopulous,  (D.  G.  Minn. 
1899)  95  Fed.  977.  See  also  U.  a  v.  Van 
Auken,  (1877)  96  U.  S.  366,  24  U.  S. 
(L.  ed.)    852. 

Seixure  of  articles  under  this  section. — 
Neither  the  Secretary  of  the  Treasury 
nor  his  subordinates  are  authorised  to 
seize  the  articles  described  in  the  above 
section,  or  the  instruments  by  which  they 
are  made.  The  power  to  mske  such  seiz- 
ure is  in  derogation  of  common  right,  is 
conferred  only  by  statute,  and  the  stat- 
ute conferring  the  same  must  be  strictly 
construed.  There  is  nothing  in  this  act 
or  in  any  other  statute  authorizing  such 
seizure.     ( 1891 )  20  Op.  Atty.-Gen.  210. 


Sec.  172.  [Oounterfeit  obligations,  securitios,  coins,  or  material  for 
oounterfeiting,  to  be  forfeited.]  All  counterfeits  of  any  obligation  or 
other  security  of  the  United  States  or  of  any  foreign  government,  or 
counterfeits  of  any  of  the  coins  of  the  United  States  or  of  any  foreign  gov- 
ernment, and  all  material  and  apparatus  fitted  or  intended  to  be  used,  or 
that  shall  have  been  used,  in  the  making  of  any  such  counterfeit  obligation 
or  other  security  or  coins  hereinbefore  mentioned,  that  shall  be  found  in 
the  possession  of  any  person  without  authority  from  the  Secretary  of  the 
Treasury  or  other  proper  officer  to  have  the  same,  shall  be  taken  possession 
of  by  any  authorized  agent  of  the  Treasury  Department  and  forfeited  to 
the  United  States,  and  disposed  of  in  any  manner  the  Secretary  of  the 
Treasury  may  direct.  Whoever  having  the  custody  or  control  of  any  such 
counterfeits,  material,  or  apparatus  shall  fail  or  refuse  to  surrender  pos- 
session thereof  upon  request  by  any  such  authorized  agent  of  the  Treasury 
Department,  shall  be  fined  not  more  than  one  hundred  dollars,  or  impris- 
oned not  more  than  one  year,  or  both.   [35  Stat.  L.  1121.] 

This  section  was  drawn  from  an  Act  of  Feb.  10,  1891,  ch.  127,  f  4,  26  Stat.  L.  742, 
which  was  repealed  by  section  341,  infrw,  this  title. 

The  only  changes  made  in  this  section  were  the  substitution  of  the  word  "  security  " 
preceding  the  words  '*  or  coins  "  for  the  plural  ''  securities ''  which  formerlv  appeared, 
and  the  addition  of  the  last  sentence  beginning  "  Whoever  having  the  custody/^  etc,  to 
the  end  of  the  section  as  here  given. 


Constitutionality. — "  The  constitutional 
provision  that  no  man  shall  be  deprived 
of  his  property  without  due  process  of 


law  was  intended  for  the  protection  of 
substantial  rights  in  lawful  property, 
and  was  never  designed  to  apply  to  such 
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rights  as  a  person  unlawfully  in  pos- 
session of  counterfeit  coin  may  have  in 
it."     ( 1901 )  23  Op.  Atty.-Gen.  458. 

When  suspected  coins  are  found  in  the 
possession  of  any  person,  the  only  ques- 
tions to  be  determined  preliminary  to 
seizure  are,  first,  are  the  coins  counter- 
feit; and,  second,  if  counterfeit,  has  the 
person  in  possession  authority  to  have 
them ;  and  these  facts  must  be  determined 
by  the  Secretary  of  the  Treasury  himself 
or  through  his  authorized  agents.  (1901) 
23  Op.   Atty.-Gen.  458. 

A  counterfeit  of  an  uncanceled  foreign 
postage  stamp  comes  within  the  meaning 


of  the  phrase  ''obligations  or  other 
securities  ...  of  any  foreign  govern- 
ment."    (1895)   21  Op.  Atty.-Oen.  136. 

Lithographic  prints  bearing  facsimilie 
imprints  of  canceled  postage  stamps  of 
foreign  countries  are  not  liable  to  seiz- 
ure under  this  section,  but  if  the  marks 
of  cancellation  are  imposed  by  a  sepa- 
rate impression  upon  the  facsimilies  of 
the  canceled  stamps,  the  apparatus  for 
making  such  uncanceled  stamps  would 
be  liable  to  seizure,  as  well  as  the  stamps 
themselves  in  their  uncanceled  state.  27 
Op.  Atty.-Gen.    (1908)    126. 


Sec.  173.  [Issue  of  search  warrant  for  suspected  counterfeits,  etc. ;  for- 
feiture.] The  several  judges  of  courts  established  under  the  laws  of  the 
United  States  and  United  States  commissioners  may,  upon  proper  oath  or 
affirmation,  within  their  respective  jurisdictions,  issue  a  search  warrant 
authorizing  any  marshal  of  the  United  States,  or  any  other  person  specially 
mentioned  in  such  warrant,  to  enter  any  house,  store,  building,  boat,  or 
other  place  named  in  such  warrant,  in  which  there  shall  appear  probable 
cause  for  believing  that  the  manufacture  of  counterfeit  money,  or  the  con- 
cealment of  counterfeit  money,  or  the  manufacture  or  concealment  of 
counterfeit  obligations  or  coins  of  the  United  States  or  of  any  foreign 
government,  or  the  manufacture  or  concealment  of  dies,  hubs,  molds,  plates, 
or  other  things  fitted  or  intended  to  be  used  for  the  manufacture  of  counter- 
feit money,  coins,  or  obligations  of  the  United  States  or  of  any  foreign  gov- 
ernment, or  of  any  bank  doing  business  under  the  authority  of  the  United 
States  or  of  any  State  or  Territory  thereof,  or  of  any  bank  doing  business 
under  the  authority  of  any  foreign  government,  or  of  any  political  division 
of  any  foreign  government,  is  being  carried  on  or  practiced,  and  there 
search  for  any  such  counterfeit  money,  coins,  dies,  hubs,  molds,  plates,  and 
other  things,  and  for  any  such  obligations,  and  if  any  such  be  found,  to 
seize  and  secure  the  same  and  to  make  return  thereof  to  the  proper  author- 
ity; and  all  such  counterfeit  money,  coins,  dies,  hubs,  molds,  plates,  and 
other  things,  and  all  such  counterfeit  obligations  so  seized  shaU  be  for- 
feited to  the  United  States.     [35  Stat.  L,  1121,] 

Thif3  section  was  drawn  from  an  Act  of  Feb.  10,  1891,  ch.  127,  {  4,  26  Stat.  L.  743, 
which  was  repealed  by  section  341,  infra,  this  title. 

Tho  only  changes  made  were  the  sub^ltution  of  the  words  "  United  States  commis- 
sioners "  fur  the  words  "  the  commissioners  of  such  courts,'*  and  the  omission  of  the 
words  "  in  the  daytime  only  "  which  formerly  appeared  after  the  words  **  other  place 
named  in  such  warrant." 


"United  States  commissioners  are 
neither  judges  nor  courts,  although  they 
at  some  times  act  in  a  quasi  judicial 
capacity  and  exercise  the  power  of  a  court 
in  so  far  as  an  act  of  Congress  has  con- 
ferred specific  authority  or  imposed  the 
performance  of  a  special  duty.  .  .  .  Ihesa 


commissioners  m|iy  do  what  they  are  au- 
thorized to  do  and  may  issue  search  war- 
rants when  specially  authorized  to  do  so 
bv  some  act  of  Congress,  but  they  pos- 
sess no  general  power  in  that  respect." 
U.  S.  c.  Jones,  (N.  D.  N.  Y.  1916)  230 
Fed.  262. 


Sec.  174.  [Circulating  bills  of  expired  corporations.]  In  all  cases  where 
the  charter  of  any  corporation  which  has  been  or  may  be  created  by  Act  of 
Congress  has  expired  or  may  hereafter  expire,  if  any  director,  oflBcer,  or 
agent  of  the  corporation,  or  any  trustee  thereof,  or  any  agent  of  such  trus- 
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tee,  or  any  person  having  in  his  possession  or  under  his  control  the  prop- 
erty of  the  corporation  for  the  purpose  of  paying  or  redeeming  its  notes 
and  ohligations,  shall  knowingly  issue,  reissue,  or  utter  as  money,  or  in  any 
other  way  knowingly  put  in  circulation  any  bill,  note,  check,  draft,  or 
other  security  purporting  to  have  been  made  by  any  such  corporation  whose 
charter  has  expired,  or  by  any  officer  thereof,  or  purporting  to  have  been 
made  under  authority  derived  therefrom,  or  if  any  person  shall  knowingly 
aid  in  any  such  act,  he  shall  be  fined  not  more  than  ten  thousand  dollars, 
or  imprisoned  not  more  than  five  years,  or  both.  But  nothing  herein  shall 
be  construed  to  make  it  unlawful  for  any  person,  not  being  such  director, 
officer,  or  agent  of  the  corporation,  or  any  trustee  thereof,  or  any  agent  of 
such  trustee,  or  any  person  having  in  his  possession  or  under  his  control  the 
property  of  the  corporation  for  the  purpose  hereinbefore  set  forth,  who  has 
received  or  may  hereafter  receive  such  bill,  note,  check,  draft,  or  other 
security,  bona  fide  and  in  the  ordinary  transactions  of  business,  to  utter  as 
money  or  otherwise  circulate  the  same.     [35  Stat.  L.  1122,] 

This  section  wa*  drawn  from  R,  S.  see.  5437  (Act  of  July  7.  183«,  ch.  185,  5  Stat.  Lw 
297),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  5437.  In  all  cases  where  the  charter  of  any  corporation  which  has  been  or  may 
be  created  by  act  of  Congress  has  expired  or  may  hereafter  expire,  if  any  director, 
officer,  or  agent  of  the  corporatitm,  or  any  trustee  thereof,  or  any  agent  of  such 
trustee,  or  any  person  having  in  his  possession  or  under  his  control  the  property 
of  the  corporation  for  the  purpose  of  paying  or  redeeming  its  notes  and  obligations, 
knowingly  issues,  re-issues,  or  utters  as  money,  or  in  any  other  way  knowingly 
puts  in  circulation  any  bill,  note,  check,  draft,  or  other  security  purporting  to  have 
been  made  by  any  such  corporation  whose  charter  has  expired,  or  by  any  officer  thereof, 
or  purporting  to  have  been  made  under  authority  derived  therefrom,  or  if  any  person 
knowingly  aids  in  any  such  act,  he  shall  be  punished  by  a  fine  of  not  more  than  ten 
thousand  dollars,  or  by  imprisonment  not  less  than  one  year  nor  more  than  five 
years,  or  by  both  such  fine  and  imprisonment.  But  nothing 'herein  shall  be  construed 
to  make  it  unlawful  for  any  person,  not  being  such  director,  officer,  or  agent  of  the 
corporation,  or  any  trustee  thereof,  or  any  agent  of  such  trustee,  or  any  person 
having  in  his  possession  or  under  his  control  the  property  of  the  corporation  for  the 
purpose  hereinbefore  set  forth,  who  has  received  or  may  hereafter  receive  such  bill,  note, 
check,  draft,  or  otlier  security,  bona  fide  and  in  the  ordinary  transactions  of  business, 
to  utter  as  money  or  otherwise  circulate  the  same." 

The  only  material  change  made  was  the  omission  of  the  words  "  less  than  one  yev 
nor  **  in  the  provision  relating  to  punishment. 

Sec.  175.  [Imitating  national-bank  notes  with  printed  advertisemente 
thereon.]  It  shall  not  be  lawful  to  design,  engrave,  print,  or  in  any  manner 
make  or  execute,  or  to  utter,  issue,  distribute,  circulate,  or  use  any  business 
or  professional  card,  notice,  placard,  circular,  handbill,  or  advertisement  in 
the  likeness  or  similitude  of  any  circulating  note  or  other  obligation  or 
security  of  any  banking  association  organized  or  acting  under  the  laws  of 
the  United  States  which  has  been  or  may  be  issued  under-any  Act  of  Con- 
gress, or  to  write,  print,  or  otherwise  impress  upon  any  such  note,  obliga- 
tion, or  security,  any  business  or  professional  card,  notice  or  advertisement, 
or  any  notice  or  advertisement  of  any  matter  or  thing  whatever.  Whoever 
shall  violate  any  provision  of  this  section  shall  be  fined  not  more  than  one 
hundred  dollars,  or  imprisoned  not  more  than  six  months,  or  both.  [35 
Stat,  L.  1122,] 

This  section  was  drawn  from  R.  S.  sec.  51SQ  (Act  of  Feb.  5,  18d7,  ch.  26,  14  Stat  L. 
583),  which  was  repealed  by  section  341,  ifi/ra,  this  title. 

The  only  changes  made  were  the  omirfHion  of  the  words  *'  this  title,  or  *'  which  pre- 
leded  the  words  *'  any  Act  of  Congress  *"  and  referred  to  Title  62  of  the  Revised  Statutes, 
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entitled  "National  Banks"  (see  National  Banks),  and  the  suhstitntion  of  the  last 
B^itence  of  the  text  beginning  "Whoever  shall  violate,"  etc.,  for  the  last  sentence  of 
the  repealed  section,  which  read :  "  Every  person  wlio  violates  this  section  shall  be  liable 
to  a  penalty  of  'one  hundred  dollars,  recoverable,  one-half  to  the  use  of  the  informer.*' 

Penalty. — ^An  indictment  will  not  lie  to  qui  tarn  action  in  the  name  and  for  ^he 
recover  die  penalties  given  by  the  section.  use  of  the  informer.  U.  S.  v.  Laescki,  (N*. 
The  offender  can  only  be  punished  by  a        D.  111.  1887)  29  Fed.  699. 

Sec.  176.  [Mntilatiiig  or  defacing  national-bank  notes.]  Whoever  shall 
mutilate,  cut,  deface,  disfigure,  or  perforate  with  holes,  or  unite  or  cement 
together,  or  do  any  other  thing  to  any  bank  bill,  draft,  note,  or  other  evi- 
dence of  debt,  issued  by  any  national  banking  association,  or  shall  cause  or 
procure  the  same  to  be  done,  with  intent  to  render  such  bank  bill,  draft, 
note,  or  other  evidence  of  debt  unfit  to  be  reissued  by  said  association,  shall 
be  fined  not  more  than  one  hundred  dollars,  or  imprisoned  not  more  than 
six  months,  or  both.     [35  Stat.  L.  1122.] 

This  section  was  drawn  from  R.  S.  sec.  6180  (Act  of  June  3,  1864,  ch.  106.  13  Stat.  L. 
117),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  6189.  Every  person  who  mutilates,  cuts,  defaces,  disfigures,  or  perforates  with 
holes,  or  unites  or  cements  together,  or  does  any  other  thing  to  any  bank-bill,  draft, 
note,  or  other  evidence  of  debt,  issued  by  any  national  banking  association,  or  who 
causes  or  procures  the  same  to  be  done,  with  intent  to  render  such  bank-bill,  draft, 
note,  or  other  evidence  of  debt  unfit  to  be  re-issued  by  said  association,  shall  be  liable 
to  a  penalty  of  fifty  dollars,  recoverable  by  the  association." 

The  only  material  change  made  in  this  section  was  in  the  provision  relating  to  pun- 
ishment. 

Se(\  177.  [Imitating  United  States  securities  or  printing  business  cards 
on  them.]  It  shall  not  be  lawful  to  design,  engrave,  print,  or  in  any  man- 
ner make  or  execute,  or  to  utter,  distribute,  circulate,  or  use,  any  business 
or  professional  card,  notice,  placard,  circular,  handbill,  or  advertisement, 
in  the  likeness  or  similitude  of  any  bond,  certificate  of  indebtedness,  certifi- 
cate of  deposit,  coupon.  United  States  note,  Treasury  note,  gold  certificate, 
silver  certificate,  fractional  note,  or  other  obligation  or  security  of  the 
United  States  which  has  been  or  may  be  issued  under  or  authorized  by  any 
Act  of  Congress  heretofore  passed  or  which  may  hereafter  be  passed ;  or  to 
write,  print,  or  otherwise  impress  upon  any  such  instrument,  obligation,  or 
security,  any  business  or  professional  card,  notice,  or  advertisement,  or  any 
notice  or  advertisement  of  any  matter  or  thing  whatever.  Whoever  shall 
violate  any  provision  of  this  section  shall  be  fined  not  more  than  five  hun- 
dred dollars.     [35  Stat.  L.  1122.] 

This  section  was  drawn  from  R.  S.  sec.  3708  (Act  of  Feb.  5,  1867,  ch.  28,  14  Stat.  L. 
383),  which  was  repealed  by  section  341,  infra,  this  title. 

The  only  changes  made  were  the  insertion  of  the  words  "  gold  certificate,  silver 
certificate  after  the  words  "  TreaHury  note,''  and  the  Hubstitution  of  the  last  sen- 
tence b^inning  with  the  words  "  Whoever  shall  violate,"  etc.,  for  the  last  sentence  of 
the  repealed  section,  which  provided:  "Any  person  violating  this  swtion  shall  be  liable 
to  a  penalty  of  one  hundred  dollars,  recoveraole  one-half  to  the  use  of  the  informer." 

Sec.  178.  [Notes  of  less  than  one  dollar  not  to  be  issued.]  No  person 
shall  make,  issue,  circulate,  or  pay  out  any  note,  check,  memorandum,  token 
or  other  obligation  for  a  less  sum  than  one  dollar,  intended  to  circulate  as 
money  or  to  be  received  or  used  in  lieu  of  lawful  money  of  the  United 
States;  and  eveiy  person  so  offending  shall  be  fined  not  more  than  five 
hundred  dollars,  or  imprisoned  not  more  than  six  months,  or  both.  [35 
atat.  L.  1122.] 

This  section  was  drawn  from  R,  «.  sec.  5383  (Act  of  July  17,  1862,  ch.  196,  12  Stat. 
L.  692),  which  was  repealed  by  section  341,  infra,  this  title. 
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No  change  was  made  in  this  section,  except  that  the  words  ''  at  the  discretion  of  the 
court/'  which  appeared  in  the  repealed  section  after  the  words  ''  or  bolli "  at 
the  end  thereof  j  were  omitted. 


No  tax,  as  such,  is  imposed  on  notes 
pfohibited  by  this  section,  the  violation 
thereof  being  vindicated  by  fine  or  im- 
prisonment or  both.  Tax  on  Notes  Used 
for  Circulation,  (1888)  19  Op.  Atty.- 
Gen.  9S. 

Business  tokens  of  metal,  circular  in 
shape,  somewhat  smaller  than  the  United 
States  coins  which  they  most  resemble, 
and  of  less  than  one-fifth  their  weight, 
differing  therefrom  plainly  in  their  de- 
vices and  inscriptions,  so  as  not  to  be 
mistaken  therefor  by  even  careless  and 
illiterate  persons,  and  their  obligations 
solvable  in  merchandise,  cannot  be  in- 
tended to  circulate  or  be  received  as 
money,  and  do  not  fall  within  the  pro- 
hibition of  the  section.  U.  S.  v.  Rousso- 
puloos,  (D.  C.  Minn.  1899)  96  Vad.  977. 

Bridge  tickets. —  The  issue  by  a  bridge 
company  of  tickets  marked  ''good  for  one 
trip,"  such  tickets  having  no  resemblance 
or  aimiUtude  in  shapes   design,   or   ma- 


terial,  to  the  coin  of  the  United  States, 
nor  to  the  postage  currency,"  and  contain- 
ing no  promise  to  pay  money,  is  not  in 
violation  of  this  section.  U.  S.  v.  Monon- 
galiela  Bridge  Co.,  (1863)  26  Law  Rep. 
107,  26  Fed.  Cas.  N-o.  15,796. 

Store    orders. —  A    party    was    indicted 
for  circulating  obligations  reading: 

"Bangor,  Mich.,  Aug.   15,   1874. 

"The    Bangor    Furnace    Company    will 
pay   the  bearer,  on   demand,   fifty   cents, 
m  goods,  at  their  store,  in  Bangor,  Mich. 
"(Signed)  A.  B.  Hough,  Pres. 

"  Chas.  D.  Rhodes,  Treas." 
The  indictment  averred  that  the  note  was 
intended  to  circulate  as  money.  It  was 
held  that,  as  it  was  payable,  not  in 
money,  but  in  goods  only,  and  "  fifty 
cents "  was  named  merely  as  the  limit 
of  the  goods  demandable,  the  indictment 
was  bad  on  demurrer.  U.  S.  v.  Van 
Auken,  (1877)  96  U.  S.  366.  24  U.  S. 
(L.  ed.)    952. 
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Sec.  Sec. 

179.  Conducting   poat  office  without   au-       198. 

thority. 

180.  Illegal  carrying  of  mail  by  carriers       199. 

and  others.  200. 

1^1.  Conveyance  of  mail  by  private  ex- 
press forbidden.  201. 

182.  Transporting      persons      unlawfully       202. 

conveying  mail.  203. 

183.  Sending  letters  by   private  express. 

184.  Conveying     of     letters     over     post       204. 

routes. 

185.  Carrying  letters  out  of  the  mail  on       206. 

board  of  vessel. 

186.  When  conveying  of  letters  by  private 

W persons  is  lawful.  206. 

earing  uniform  of  carrier  without 
authority.  207. 

188.  Vehicles,  etc.,  claiming  to  be  mail 

carriers.  208. 

189.  Injuring  mail  bags,  etc.  209. 

190.  Stealing  post  office  property. 

191.  Stealing   or   forging   mail    locks   or       210. 

keys. 

192.  Breaking    into    and    entering    post-       211. 

office.  212. 

193.  Unlawfully  entering  postal  car,  etc. 

194.  Stealing,  secreting,  embezzling,  etc.,       213. 

mail  matter  or  contents. 

195.  Postmaster    or    employee    of    postal       214. 

service    detaining,    destroying,    or       215. 
embezzling  letters,  etc.  216. 

196.  Postmaster,    etc.,    detaining    or    de- 

stroying newspapers.  217. 

197.  Assaulting  mail  carrier  with  intent       218. 

to  rob,  and  robbing  mail.  219. 


Injuring  letter  boxes  or  mail  mat- 
ter;  assaulting  carrier,  etc. 

Deserting  the  mail. 

Delivery  of  letters  by  master  of 
vessel. 

Obstructing  the  mail. 

ferryman  delaying  the  mail. 

Letters  carried  in  a  foreign  vessel 
to  be  deposited  in  a  post-office. 

Vessels  to  deliver  letters  at  post- 
office;   oath. 

Using,  selling,  etc.,  canceled  stamps; 
removing  cancellation  marks  from 
stamps,  etc. 

False  returns  to  increase  compensa- 
tion. 

Collection  of  unlawful  postage  for- 
bidden. 

Unlawful  pledging  or  sale  of  stamps. 

Failure  to  account  for  posting  and 
to  cancel  stamps,  etc.,  by  omcials. 

Issuing  money  order  without  pay- 
ment. 

Obscene,  etc.,  matter  nonmailable. 

Libelous  and  indecent  wrappers  and 
envelopes. 

Lottery,  gift  enterprise,  etc.,  cir- 
culars, etc.,  not  mailable. 

Postmasters  not  to  be  lottery  agents. 

Use  of  mails  to  promote  frauds. 

Fraudulently  assuming  fictitious 
address. 

Poisons  and  ejcplosives  nonmailable. 

Counterfeiting  money  orders. 

Counterfeiting  postage   stamps. 
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See. 

220.  Ck>unterfeiting,  etc.,  foreign  stamps. 

221.  Inclosing  higher  class  in  lower  class 

matter. 

222.  PoBtmaater  illegally  approving  bond, 

etc. 

223.  False    evidence    as    to    second-class 

matter. 

224.  Inducing  or  prosecuting  false  claims. 

225.  Misappropriation  of  postal  funds  or 

property. 


Sec. 

226.  Employees  not  to  become  interested 

in  contracts. 

227.  Fraudulent  use  of  official  envelopes. 

228.  Fraudulent    increase    of    weight    of 

mail. 
220.  Offenses    against    foreign    mail    in 
transit. 

230.  Omission  to  take  oath. 

231.  Definitions. 


Sec.  179.  [Oonducting  post  office  without  authority.]  Whoever,  with- 
out authority  from  the  Postmaster-Qeneral,  shall  set  up  or  profess  to  keep 
any  ofBce  or  place  of  business  bearing  the  sign,  name,  or  title  of  post-office, 
shall  be  fined  not  more  than  five  hundred  dollars.    [35  Stat.  L,  1123.] 

This  section  was  a  re-enactment  of  a  part  of  R.  S.  sec.  3829  (Act  of  June  8,  1872, 
ch.  395, 17  Stat.  L.  292).  The  part  so  emboaied  in  this  section  was  specifically  repealed  by 
section  341,  infra,  this  title,  and  read  as  follows:  "And  every  person  who,  without 
authority  from  the  Postmaster-General,  sets  up  or  professes  to  keep  *  any  office 
or  place  of  business  bearing  the  sign,  name,  or  title  of  post-office,  shall,  for  every  such 
offense,  be  liable  to  a  penalty  of  not  more  than  five  hunared  dollars." 

For  the  remaining  portion  of  this  section,  relating  to  establishing  post  offices,  see 
Postal  Sebvice. 


Sec.  180.  [Illegal  canTing  of  mail  by  carriers  and  others.]  Whoever, 
being  concerned  in  carrying  the  mail,  shall  collect,  receive,  or  carry  any 
letter  or  packet,  or  cause  or  procure  the  same  to  be  done,  contrary  to  law, 
shall  be  fined  not  more  than  fifty  dollars,  or  imprisoned  not  more  than 
thirty  days,  or  both.    [35  Stat.  L.  1123,] 

This  section  was  drawn  from  R.  S.  sec.  3981  (Aot  of  June  8,  1^72,  ch.  335,  17  Stat. 
L.  311) ,  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

**  SiK?.  3981.  Any  person  concerned  in  carrying  the  mail,  who  shall  collect,  receive,  or 
carry  any  letter  or  packet,  or  cause  or  procure  the  some  to  be  done,  contrary  to  law, 
shall,  for  every  such  offense,  be  punishable  by  a  fine  of  not  more  than  fifty  dollars." 

The  only  material  changes  made  were  with  respect  of  the  punishment  for  violations  of 
the  section. 


"  Letter  or  packet." — ^A  letter  is  a  mes- 
sage in  writing;  a  packet  is  two  or  more 
letters  under  one  cover.  Dwight  v. 
Brewster,  (1882)  1  Pick.  (Mass.)  50,  11 
Am.  Dec.  133>  wherein  it  was  held  that 
it  was  not  contrary  to  the  statute  for  a 
mail  carrier  to  take  bank  notes  in  a 
sealed  envelope,  and  deliver  them  accord- 
ing to  the  directions;  and  that  a  letter 
accompanying  such  parcel,  unless  its  con- 
tents were  proved,  was  presumed  to 
relate  to  the  parcel. 


In  U.  S.  V.  Chaloner^  (1831)  1  Ware 
214,  25  Fed.  Cas.  No.  14,777,  it  was  held 
that  the  section  did  not  prohibit  persons 
concerned  in  carrying  the  mail  from 
carrying  a  package  containing  executions, 
and  nothing  else  for  by  the  term 
"packet"  was  meant  a  packet  contain- 
ing letters,  and  not  a  package  containing 
other  articles. 


Sec.  181.  [Oonveyance  of  mail  by  private  express  forindden.]  Who- 
ever shall  establish  any  private  express  for  the  conveyance  of  letters  or 
packets,  or  in  any  manner  cause  or  provide  for  the  conveyance  of  the  same 
by  regular  trips  or  at  stated  periods  over  any  post  route  which  is  or  may  be 
established  by  law,  or  from  any  city,  town,  or  place,  to  any  other  city,  town, 
or  place,  between  which  the  mail  is  regularly  carried,  or  whoever  shall  aid 
or  assist  therein  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  six  months,  or  both :  Provided,  That  nothing  con- 
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tained  in  this  section  shall  be  construed  as  prohibiting  any  person  from 
receiving  and  delivering  to  the  nearest  post-office,  postal  car,  or  other 
authorized  depository  for  mail  matter,  any  mail  matter  properly  stamped. 
[35  Stat.  L.  1123.] 

This  section  was  drawn  from  R.  S.  sec.  3982  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  311).  and  the  Act  of  March  3,  1879,  ch.  180,  %  1,  20  Stat.  L.  366,  both  of  which 
were  repealed  by  section  341,  infra,  this  title. 

R.  S.  sec.  3982  was  as  follo^v8: 

"  Sec.  3982.  Xo  person  shall  establish  any  private  express  for  the  conveyance  of  let- 
ters or  packets,  or  in  any  manner  cause  or  provide  for  the  conveyance  of  the  same  by 
regular  trips  or  at  stated  periods,  over  any  post-route  which  is  or  may  be  established 
by  law,  or  from  any  city,  town,  or  place  to  any  other  city,  town,  or  place  between 
which  the  mail  is  regularly  carried;  and  every  person  so  offending,  or  aiding  or  assist- 
ing therein,  shall  for  each  offense  be  liable  to  a  penalty  of  one  hundred  and  fifty 
dollars." 

The  Act  of  March  3,  1879,  ch.  180,  §  1,  provided:  *' That  nothing  contained  in  sec- 
tion thirty-nine  hundred  and  eighty-two  of  the  Revised  Statutes  shall  be  construed  as 
prohibiting  any  perf^n  from  receiving  and  delivering  to  the  nearest  post-office  or  postal 
car  mail-matter  properly  stamped." 

The  section  was  modified  by  providing  fine  or  imprisonment,  or  both,  in  place  of  a 
penalty,  and  also  by  enlarging  the  proviso,  which  was  drawn  from  the  last  cited  Act,  by 
adding  the  words     or  other  authorized  depository  for  mail  matter." 
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740 
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I.  Intboductoby 

Early  statute. —  The  transmission  by  a 
private  express  of  letters,  packages,  etc., 
over  mail  routes  was  a  violation  of  the 
Acts  of  Congress  of  1825  and  1827.  Under 
those  statutei»  it  was  a  fraud  on  the 
revenue  for  any  common  carrier  to  be  the 
bearer  of  any  letters  except  those  of  his 
employers,  whether  with  or  without 
recompense;  and  a  messenger  regularly 
going  between  two  points,  carrying  let- 
ters for  a  fee,  was  held  to  be  a  connncm 
carrier.      (1843)    4  Op.  Atty.-Cen.   159. 

Judicial  character  of  question. —  The 
question  whether  an  express  company 
violates  this  section  by  receiving  and 
transmitting  letters  and  packages  con- 
cerning lotteries  and  containing  lottery 
tickets  and  lists  of  lotteries  is  essen- 
tially judicial  in  character  and  is  one  to 
be  decided  by  the  judicial  department  of 
Hie  government,  not  by  the  Altorncv-Gen- 
cral.     (1S90)    19  Op.  Atty.-(Jcn.  67(/. 

11.  Objects    of    Se<  tiox 

The  prevention  of  competition  with  the 
post-office    department    was    one    of    the 


principal  objects  of  this  section  and  the 
succeeding  sections  in  pari  materia. 
Blackham  i\  Gresham,  (S.  D.  N.  Y.  1SS3) 
16  Fed.  609;  U.  S.  V.  U.  S.  Express  Co., 
(1869)  5  Biss.  91,  28  Fed.  Cas.  Xo. 
16,602;  U.  S.  t\  Thompson,  (1846)  9 
Law  Rod.  461,  28  Fed.  Cas.  No.  16,489; 
(1896)   21  Op.  Atty.-Gen.  394. 

III.  CoNSTiTUTioNALrrr 

Tlie  constitutionality  of  an  earlier  stat- 
ute prohibiting  the  establishment  of 
private  expresses  for  the  conveyance  of 
mail  matter  was  affirmed  in  U.  S.  r. 
Thompson,  (1846)  9  Law  Rep.  451,  28 
Fed.  Cas.  No.  16,489. 

IV.  CoNSTOUcno'T 

In  U.  S.  f.  U.  S.  Express  Co.,  (1869) 
5  Biss.  91,  28  Fe<l.  Cas.  No.  16.602,  it 
was  hold  that  early  enactmenUi  equivalent 
in  substance  to  this  and  subsequent  sec- 
tions were  in  derogation  of  common  right 
and  to  be  strictly  construed.  But  see 
contra,  (1843)  4  Op.  Atty.-Gen.  159,  fol- 
lowed  in  (189«)  21  Op.  Atty.-Gen.  394, 
which  last  opinion  expressly  disapproved 
the  case  of  V.  S.  r.  U.  S.  Express  Co., 
(1869)  5  Biss.  91,  28  Fed.  Cas.  No. 
16,602. 

V.  Terms  Defined 

1.  "Private  Ewpress" 

An  express  owned  and  managed  by  a 
private  person  for  his  private  benefit  or 
pro  tit,  and  not  as  a  branch  of  the  pub- 
lic service  or  under  government  control, 
is  a  •'  private  express,'*  within  the  mean- 
ing of  this  section.  A  violation  of  thin 
section  is  shown  by  evidence  that  a  part 
of  tlie  defendant's  business  was  to  employ 
a  corps  of  messengers  for  the  purpose  of 
going  about  the  city  of  New  York  to  the 
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stores  and  offices  of  all  his  customers,  col- 
lecting letters  daily,  generally  two  or 
three  times  a  day,  for  delivery  anywhere 
between  Battery  and  Harlem;  that 
stamps  similar  to  postage  stamps  were 
furnished  and  sold  to  such  customers 
beforehand,  which,  on  being  affixed  to  the 
letters,  entitled  them  to  delivery  by  the 
defendant  according  to  the  course  of  his 
business;  that  the  course  of  his  biisineHs 
was  to  bring  all  letters  thus  collected 
to  the  defendant's  office,  then  sort  them 
out  into  packages,  making  up  convenient 
routes  for  delivery,  and  then  dispatching 
them  by  messengers  sent  out  for  that 
purpose;  that  these  messengers  usually 
made  three  collections  and  deliveries 
daily;  that  several  thousand  letters  were 
nsaally  thus  collected  and  delivered  every 
day;  and  that  no  one  luosseng.T  went  on 
the  errand  of  any  particular  person,  but 
he  took  on  his  route  all  the  It^.ttMs  of  all 
the  persons  whose  letters  Iiad  been 
brought  to  the  central  office,  whicli  on  dis- 
tribution were  going  to  a  particular  por- 
tion of  the  city.  U.  S.  r.  Easson,  (S.  D. 
N.  Y.  1883)    18  Fed.  590. 

2.  "Letter** 

In  general. —  The  word  ".letter  "  has  no 
technical  meaning,  but  is  to  be  taken 
in  the  sense  in  which  it  is  generally 
understood  among  business  men.  U.  S. 
c.  Thompson,  (1846)  9  Law  Rep.  451, 
28  Fed.  Cas.  No.  16,489. 

Carriage  of  letters  not  sole  purpose. — 
Under  the  Act  of  1845,  if  an  individual 
established  an  express,  one  of  tlie  pur- 
poses of  which  was  the  carrying  of  letters 
over  a  post-route,  he  was  guilty  of  a 
violation  of  the  law  and  was  liable  to  a 
penalty  for  each  letter  so  carried.  It  was 
not  necessary  that  the  carriage  of  letters 
should  be  the  sole  business  of  the  express ; 
but  it  was  requisite  that  such  carriage 
should  have  been  one  of  the  purposes. 
U.  S.  V.  Thompson,  (1846)  9  Law  Rep. 
461,  28  Fed.  Cas.  No.  16,480. 

Sight  to  carry  papers  inddentai  to  busi- 
ness.—  In  a  prosecution  under  the  Act  of 
1845,  on  the  contention  that  the  defend- 
ant, proprietor  of  a  private  express,  had 
a  right  as  a  common  carrier  to  carry 
any  papers  incidental  to  his  business,  the 
court  ruled  that  if  he  merely  took  a 
document  giving  to  him  authority  to  re- 
ceive merchandise  on  presenting  it,  as  for 
example,  a  power  of  attorney,  or  if  he 
took  a  receipt  for  his  own  protection,  for 
the  delivery  of  articles  carried  by  him, 
he  was  within  his  rights;  but  he  must 
not  take  a  letter  from  one  person  to  carry 
it  to  another  unless  it  were  a  letter  relat- 
ing to  a  cargo  or  article  carried  at  the 
same  time.  U.  S.  t*.  Thompson,  (1846) 
9  Law  Rep.  451,  28  Fed.  Can.  No.  16,489. 

3.  ''Packet*' 

The   word   "  packet "   as   used   in    this 
section  is  limited  to  its  original  mean- 


ing throughout  the  postal  laws  to  cover 
only  a  written  communication  of  four  or 
more  sheets,  which  by  Act  1827,  §  5, 
ch.  61,  4  Stat.  L.  238,  was  required  to  pay 
quadruple  postage,  and  does  not  include 
a  "  packet  of  merchandise "  not  exceed- 
ing four  pounds  sent  by  mail.  Williams 
t'.  Wells  Vargo,  etc.,  li/Xpress,  (C.  C.  A. 
8th  Cir.  1910)  177  Fed.  352,  101  C.  C.  A. 
328,  21  Ann.  Cas.  699,  35  L.  R.  A.  (N.  S.) 
1034,  wherein  it  was  said  that  while  Con- 
gress has  full  constitutional  power  to  re- 
serve to  the  postal  department  a  monop- 
oly of  the  business  of  receiving,  trans- 
mitting, and  delivering  mails,  and  in  the 
exercise  of  such  right  may  enact  such 
rules,  regulations,  and  laws  as  will  effec- 
tively preserve  its  monopoly  and  pre- 
scrilie  tines,  penalties,  forfeitures,  and 
Ijunishuients  therefor,  yet  this  monopoly 
IS  intended  to  extend  only  to  letters, 
packets  of  letters,  and  the  like  mailable 
matter;  and  Congress  has  never  at- 
tempted to  extend  its  monopoly  to  the 
transportation  of  merchandise  in  parcels 
weighing  less  than  four  pounds,  nor  to 
prohibit  private  express  companies  mak- 
ing regular  trips  over  established  post- 
niutes  from  engaging  in  the  business  of 
carrying  such  parcels  for  hire. 

Under  the  third  section  of  the  Act  of 
March  2,  1827,  cli.  61,  prohibiting  any 
person  other  than  the  Postmaster-General 
or  his  authorized  agents  from  setting  up 
any  foot  or  horse  post  for  the  conveyance 
of  lotters  and  packets  upon  post-roads, 
the  term  "  packets  "  was  held  to  include 
newspapers.     (1843)  4  Op.  Atty.-Gen.  276. 

4.  "  Regular  Trips  or  at  Stated  Periods  ** 

The  words  "  by  regular  trips  or  at 
stated  periods  "  apply  to  and  qualify  the 
first  clause  of  the  section  as  well  as  the 
second.  The  meaning  is  that  "  no  per- 
son shall  establish  any  private  express  for 
the  conveyance  of  letters  or  packets  by 
regular  trips  or  at  stated  periods,  or  in 
any  other  manner  make  provision  for  such 
conveyance  by  regular  trips  or  at  stated 
periods."  To  constitute  regularity  it  is 
not  essential  that  the  minute  or  hour  of 
the  departures  of  the  messengers  should 
be  ahvays  the  same.  Provision  for  a  de- 
livery daily,  once,  twice,  or  tlirice,  as  the 
case 'may  be,  over  the  streets  of  a  city, 
wherever  wanted,  is  a  provision  for  a  de- 
livery by  regular  trips  and  at  stated 
periods.  U.  S.  r.  Easson,  (S.  D.  N.  Y. 
1883)   18  Fed.  590. 

5.  '*  Post  Route  ** 

Letter-carrier  routes  within  cities  are 
post-routes  within  the  meaning  of  this 
section.  This  enactment  '*  was  partic- 
ularly addressed  to  enlarging  the  pro- 
visions of  section  9  of  the  Act  of  March  3, 
1845.  which  prohibited  private  expresses 
for  tile  conveyance  of  letters  or  packets 
between    cities,    towns,    or    other    places 
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between  which  the  mall  was  regularly 
trandported.  As  enlarged,  the  prohibition 
was  made  to  extend  to  the  conveyance  of 
letters  and  packets  by  such  private  ex- 

f cresses  over  any  post-route  established  by 
aw.  Unless  the  term  '  post-route '  was 
intended  explicitly  to  refer  to  routes 
within  cities  and  towns,  the  change  was 
superfluous  and  meaningless,  because  all 
otner  post-routes  were  necessarily  em- 
braced within  the  scope  of  the  prohibition 
of  the  Act  of  1845.  If  there  are  other 
post-routes  within  cities  than  letter- 
carrier  routes,  they  are  not  included;  but 
letter-carrier  routes  must  be  deemed 
included, ,  because  they  had  been  recog- 
nized as  post-routes  ever  since  the  Act 
of  March  3,  1851.  Not  only  is  the  estab- 
lishing of  a  private  express  for  the  trans- 
mission of  mail  matter  within  a  city 
whe.re  letter-carrier  routes  have  been  es- 
tablished an  offense  within  the  language 
of  the  existing  law,  but  such  a  scheme 
so  clearly  contravenes  the  policy  of  the 
postal  laws  that  it  would  be  a  matter 
of  surprise  if  Ckingress  had  intentionally 
tolerated  such  a  competition  with  the 
business  of  the  government."  Blackham 
t?.  Gresham,  (S.  D.  N.  Y.  1883)  16  Fed. 
609.  See  also  U.  S.  r.  Easson,  (S.  D. 
N.  Y.  1883)   18  Fed.  690. 

But  in  a  city  where  no  free  delivery  of 
mail  matter  had  been  established  it  was 
held  that  the  streets  were  not  post-routes, 
and  the  citizens  were  not  prohibited  by 
this  and  the  next  succeeding  section  from 
arranging  with  a  private  agency  for  the 
carriage  and  delivery  of  their  mail  matter 
within  the  city,  including  sealed  letters 
on  which  no  United  States  postage  had 
been  paid.  (1872)  14  Op.  Atty.-Gen. 
152. 

In  U.  S.  V,  Kochersperger,  (I860)  9 
Am.  L.  Reg.  145,  26  Fed.  Cas.  No.  16,541, 
it  was  held-  that  the  Act  of  Congress  of 
March  2,  1827,  §  3,  forbidding  all  per- 
sons other  than  the  Postmaster-General 
or  his  agents  from  setting  up  any  foot  or 
horse  post  for  the  conveyance  ot  letters, 
etc.,  upon  any  post-road  then  or  there- 
after established,  and  of  March  3,  1845, 
S  9,  forbidding  the  establishment  of  any 
private  express  for  the  conveyance  of 
letters,  etc.,  from  a  city,  town,  or  place  to 
another  city,  town,  or  place  between 
which  the  mail  was  regularly  transported, 
prohibited  the  business  of  private  letter- 
carriers  on  mail  routes,  but  not  that  of 
private  letter-carriers  within  the  limits 
of  a  post-town ;  that  the  word  "  post- 
routes''  in  the  Act  of  Congress  of  March 
3,  1861,  S  I0>  authorizing  the  Postmaster- 
General  to  establish  post-routes  within 
cities  or  towns  wliose  postmasters  were 
appointed  by  the  President,  was  not 
synonymous  with  "  post-roads "  in  the 
Act  of  1827;  and  that  where  the  Post- 
master-General had,  conformably  to  stat- 
ute, established  within  the  postal  dis- 
trict of  a  city  a  local  post  for  the  collec- 


tion and  delivery  of  letters,  etc.,  not 
carried  by  mail,  an  order  issued  by  him 
declaring' that  under  the  Act  of  1851  the 
streets  of  such  city  were  established  as 
post-roads  did  not  make  them  post-roada 
within  the  meaning  of  the  Act  of  1827, 
or  make  unlawful  the  business  of  private 
letter-carriers  within  the  postal  oiBtrict 
of  the  city. 

Under  the  Act  of  1-845  it  was  illegal  to 
carry  mail  by  private  express  over  a  rail- 
road on  which  the  United  States  mail 
was  actually  carried  under  the  authority 
of  the  Post  Office  Department,  notwith- 
standing no  formal  written  contract 
lietween  the  department  and  such  railroad 
had  been  executed.  U.  S.  ©.  Thompaon, 
{ 1846)  9  Law  Rep.  451,  26  Fed.  Gas.  No. 
16,489. 

VI.  StnOBNTCB 

A  carrier  of  letters  in  a  package  is 
not  liable  to  a  penalty  unless  he  knew 
that  the  package  con  tamed  letters.  U.  S. 
r.  Adams,  (1843)  24  Fed.  Cas.  No.  14,421. 

The  accidental  transmission  of  a  letter, 
not  authorized  by  the  proprietor  of  the 
private  express,  did  not  constitute  a  vio- 
lation of  the  Act  of  1846;  the  proprietor 
must  have  intended  that  it  should  be  car- 
ried. But  an  intent  to  commit  an  act 
which  was  in  fact  a  violation  of  the  law 
was  sufficient  to  warrant  a  conviction 
though  there  was  no  intent  to  violate 
what  the  defendant  supposed  to  be  tbie 
law.  U.  S.  f.  Thompson,  (1846)  9  Law 
Rep.  451,  28  Fed.  Cas.  No.  16,489. 

VII.   Remedies   fob  Violation   of 

Section 

Letters  transported  on  the  mail  routes 
by  private  carriers  cannot  be  charged  with 
postage,  nor  is  it  competent  to  detain  a 
carpet-bag  containing  letters  carried  on  a 
mail  route  contrary  to  law.  All  that 
the  Post  Office  Department  can  do  is  to 
enforce  the  penalties  to  which  all  unau- 
thorized carriers  of  letters  arc  sub- 
jected.     (1844)    4  Op.  Atty.-Gen.  349. 

VIII.  Parties 

Suit  for  penalty  in  the  name  of  the 
United  States. —  This  section  prohibits  the 
establishment  of  a  private  exoreas  for 
the  conveyance  of  letters  or  packets  over 
any  post -road,  and  provides  tliat  any  per- 
son violating  the  8ecti(»i  shall  be  liable  to 
a  penalty  for  each  offense;  R.  S.  sec  4069 
(see  Postal  Sebvicib),  declarea  that  til 
penalties  imposed  for  a  violation  of  law 
affecting  the  Post  Office  Department  shall 
be  recoverable  one-half  to  the  use  of  the 
person  informing  and  prosecuting  the 
same  and  the  other  half  to  the  use  of  the 
Post  Office  Department;  but  section  919 
■  (see  vol.  6,  p.  79),  constituting  part  of 
the  Act  regulating  procedure  in  federal 
courts,  commands  that  all  suits  for  the 
enforcement  of   a  penalty   arising  under 
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(he  postal  laws  shall  be  brought  in 
the  name  of  the  United  States.  It  was 
held  that  a  suit  to  recover  a  penalty 
for  the  alleged  violation  of  this  section 
could  not  be  brought  by  a  private  prose- 
cutor, but  was  maintainable  only  by  and 
in  the  name  of  the  United  States.  Wil- 
liams t\  Wells  Fargo,  etc.,  Express,  (C. 
C.  A.  8th  Qr.  1910)  177  Fed.  352,  101 
C.  C.  A.  328,  21  Ann.  Cas.  699,  35  L.  R.  A. 
(N.  S.)   1034. 

Acts  of  agents. —  If  a  person  be  only 
t^ng^g^  in  the  business  of  private  letter 
carrying  over  the  post -roads  of  the  United 
States,  and  a  railroad  company  be  notified 
by  public  advertisement,  and  by  the  agent 
of  the  Post  Office  Department,  that  the 


party  and  his  agents  are  engaged  in  such 
business,  they  will  be  liable  to  the  penalty. 
And  the  company  being  liable  the  person 
employing  such  agents  in  the  transporta- 
tion of  letters  over  a  post- road,  becomes 
liable.  U.  S.  v.  Hall,  (1844)  9  Am.  L. 
Reg.  232,  26  Fed.  Cas.  No.  15,281. 

But  under  the  Act  of  1845  it  was  held 
that  the  defendant  was  not  answerable 
for  acts  of  agents  not  authorized  by  him, 
either  expressly  or  impliedly.  But  if  liis 
instructions  to  agents  were  in  general 
terms  not  to  carry  any  mailable  matter, 
and  he  still  assented  to  or  approved  of 
the  carriage  of  mailable  matter,  he  vio- 
lated the  law.  U.  S.  t?.  Thompson,  (1846) 
9  Law  Rep.  451,  28  Fed.  Cas.  No.  16,489. 


Sec.  182.  [Transporting  persons  nnlawfully  conveying  mail.]  Who- 
ever, being  the  owner,  driver,  conductor,  master,  or  other  person  having 
charge  of  any  stage  coach,  railway  car,  steamboat,  or  other  vehicle  or  vessel, 
shall  knowingly  convey  or  knowingly  permit  the  conveyance  of  any  person 
acting  or  employed  as  a  private  express  for  the  conveyance  of  letters  or 
packets,  and  actually  in  possession  of  the  same  for  the  purpose  of  convey- 
ing them,  contrary  to  law,  shall  be  fined  not  more  than  one  hundred  and 
fifty  dollars.     [35  Stat.  L.  1124,] 

This  section  was  drawn  from  R.  S.  sec.  3983  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  311),  which  was  repealed  by  section  341,  infraj  this  title,  and  which  read  as  follows: 

"  Sec.  3983.  The  owner  of  every  stage-coach,  railway-car,  steamboat,  or  other  vehicle 
or  vessel,  which  shall,  with  the  knowledge  of  any  owner,  in  whole  or  in  part,  or  with 
the  knowledge  or  connivance  of  tlie  driver,  conductor,  master,  or  other  person  having 
charge  of  the  seme,  convey  any  person  acting  or  employed  as  a  private  express  for  the 
conveyance  of  letters  or  packets,  and  actually  in  possession  of  the  same  for  the  purpose 
of  conveying  them,  contrary  to  the  spirit,  true  intent,  and  meaning  of  this  Title,  shall, 
for  every  such  offense,  be  liable  to  a  penalty  of  one  hundred  and  fifty  dollars." 

The  changes  in  this  section  consiart  in  transposing  the  language,  in  omitting  redundant 
matter,  and  in  substituting  fine  or  imprisonment,  or  both,  in  lieu  of  a  penalty  of  one 
hundred  and  fifty  dollars. 

The  words  "  this  Title  "  as  used  in  the  repealed  section  here  quoted,  allude  to  title  46 
of  the  Revised  Statutes  designated  "  The  Postal  Service,"  see  Postal  Service. 

Sec.  183.  [Bending  letters  by  private  express.]  Whoever  shall  transmit 
by  private  express  or  other  unlawful  means,  or  deliver  to  any  agent  thereof, 
or  deposit  or  cause  to  be  deposited  at  any  appointed  place,  for  *the  purpose 
of  being  so  transmitted,  any  letter  or  packet,  shall  be  fined  not  more  than 
fifty  dollars.    [35  Stat.  L.  1124.] 

This  section  was  drawn  from  R.  S.  sec.  d98i  (Act  of  June  8,  1872,  ch.  336,  17  SUt.  L. 
311),  which  was  repealed  by  section  341,  fi»/r<s  this  title,  and  which  read  as  follows: 

"  Sec.  3984.  No  person  shall  transmit  by  private  express  or  other  unlawful  means, 
or  deliver  to  any  agent  of  such  unlawful  express,  or  deposit,  or  cause  to  be  deposited,  at 
any  appointed  place,  for  the  purpose  of  being  transmitted,  any  letter  or  packet;  and 
for  every  such  offense  the  party  offending  shall  be  liable  to  a  penalty  of  flfty  dollars. 

The  only  material  change  made  was  tiie  substitution  of  a  provision  for  a  fine  m 
lieu  of  that  prescribing  a  poialty. 

Sec.  184.  £Oonveying  of  letters  over  post  routes.]  Whoever,  being  the 
owner,  driver,  conductor,  master,  or  other  person  having  charge  of  any 
stage-coach,  railway  car,  steamboat,  or  conveyance  of  any  kind  which 
regularly  performs  trips  at  stated  periods  on  any  post  route,  or  from  any 
city,  town,  or  place  to  any  other  city,  town,  or  place  between  which  the 
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mail  is  regularly  carried,  and  which  shall  carry,  otherwise  than  ia  the 
mail,  any  letters  or  packets,  except  such  as  relate  to  some  part  of  the  oargo 
of  such  steamboat  or  other  vessel,  to  the  current  business  of  the  carrier,  or  to 
some  article  carried  at  the  same  time  by  the  same  stage-coach,  railway  car, 
or  other  vehicle,  except  as  otherwise  provided  by  law,  shall  be  fined  not 
more  than  fifty  dollars.     [35  Stat  L.  1124.] 

Sf^'?  ^^iV?""  ^^«/''*^''^  from  R.  S.  sec.  3986  (Act  of  June  8,  1872,  eh.  336,  17 
foHows:  "^^^  repealed  by  section  341,  infra,  this  title,  and  which  read  as 

^ J.^^'^S  ^^^;  ^*^  8tage-coach,  railway-car,  steamboat,  or  other  vrfiicle  or  vessel  which 
regularly  performs  trips  at  stated  periods  on  any  post-route,  or  from  any  citv,  town,  or 
place  to  any  other  city  town,  or  place,  between  which  the  mail  is  regularly  carried, 
shall  carry,  otherwise  than  in  the  mail,  any  letters  or  packets,  except  such  as  relate  to 
some  part  of  the  cargo  of  such  steamboat  or  other  vessel,  or  to  some  article  carried  at 
the  same  time  by  the  same  stage-coach,  railway-car,  or  other  vehicle,  except  as  provided 
in  section  three  thousand  nine  hundred  and  ninety -three ;  and  for  every  such  oflfense  the 
owner  of  the  stage-coach,  railway-car,  steamboat,  or  other  vehicle  or  vessel  shall  be 
liable  to  a  penalty  of  one  hundred  dollars;  and  the  driver,  conductor,  master,  or  other 
person  having  charge  thereof,  and  not  at  the  time  owner  of  the  whole  or  any  part 
thereof,  shall  for  every  such  offense  be  liable  to  a  penalty  of  fifty  dollars  " 

The  section  was  rewritten,  redundant  matter  omitted,  broadened  to  make  it  apply  to 
a     conveyance  of  any  kind,''  and  the  penalty  for  its  violation  reduced. 


I.  What    may    be    carried    otherwise 

than  in  mail,  742 
II.  Who  liable  for  violation  of  statute, 
743 

III.  Scienter,  744 

IV.  Indictment,  744 

V.  Burden  of  proof,  744 

I.  What    May   Be    Oabbied    Otherwise 
Thax  in  Mail 

Letters  relating  to  article  carried.— A 
boat  is  not  prohibited  from  taking  a  letter 
containing  bank-notes,  if  the  contents  of 
the  letter  relate  only  to  the  remission  of 
the  notes  —  and  such  is  the  presumption 
if  no  evidence  of  its  contents  be  given. 
Chouteau  t?.  The  Steamboat  St.  Anthony, 
(1847)    11  Mo.  226. 

Under  the  Act  of  March  3,  1845,  sec. 
10,  which  seems  to  have  been  a  prototype 
of  this  section,  it  was  not  unlawful  for 
an  express  company  to  transmit  a  letter 
envelope,  unstamped,  containing  a  sum  of 
money  and  a  letter  relating  to  such 
money.  U.  S.  v.  U.  S.  Express  Co.,  (1869) 
5  Biss.  91,  28  Fed.  Cas.  No.   16,602. 

"Current  business  of  the  carrier"  in- 
cludes letters  passing  between  the  carrier 
and  a  telegraph  company  in  which  it  has 
an  interest,  regarding  not  only  immediate 
but  day-by-day  action.  U.  S.  v.  Erie  R. 
Co.,  (1915)  235  U.  S.  513,  35  S.  Ct.  193, 
59  U.  S.  (L.  ed.)  335,  wherein  the  court 
said:  "In  reaching  this  conclusion  it  is 
not  necessary  to  consider  the  character  of 
the  statute,  whether  it  be  penal  or  reme- 
dial, or  whether  it  is  to  have  a  strict  or 
a  liberal  construction.  It  is  one  justified 
by  the  words  of  the  statute  and  in  view 
of  the  facts  by  its  history,  and  is  not 
precluded  by  anything  that  was  said  at 
the  time  the  act  was  amended.     As  orig- 


inally enacted  and  carried  into  the  Re- 
vised Statutes  (I  3985)  it  forbade  the 
carrying,  *otherwi«e  than  in  the  mail,  any 
letters  or  packets,  except  such  as  relate 
to  some  part  of  the  cargo  of  such  steam- 
boat or  other  vessel,  or  to  some  article 
carried  at  the  same  time  by  the  same 
stagecoach,  railway  car,  or  other  vehicle.* 
**  The  section  coming  before  the  Attor- 
ney General  for  construction,  the  opinion 
was  expressed  that  it  only  intended  to 
prohibit  the  transportation  of  communi- 
cations between  third  parties,  and  did  not 
prohibit  the  transportation  of  communica- 
tions, whatever  their  substance,  belong- 
ing to  the  carrier,  or  relating  to  the  car- 
rier's business.  [1896]  21  Op.  Atty.  Gen. 
394.  It  is  the  contention  of  the  govern- 
ment that  when  §  184  came  to  be  en- 
acted, that  construction  was  narrowed  by 
the  use  of  the  word  *  current,*  Senator 
Bacon,  who  suggested  it,  in  effect  so  de- 
claring, and  urged  it  as  an  amendment,  ao 
that  the  new  section  might  not  relate,  as 
the  senator  said,  to  the  '  financial  transac- 
tions *  of  the  carriers,  *  or  anything  of 
that  kind,  but  the  current  business  and 
operations.*  To  this  comment  counsel 
for  the  government  adds  the  definition  of 

*  current  *  from  the  dictionaries  as  *  now 
passing;  present  in  its  course;  as  the  cur- 
rent month  or  year;  *  and  supposes  this 
to  be  the  meaning  which  was  in  Senator 
Bacon  *s  mind,   and   urges  the  view  that 

*  the  "  current  business "  of  the  carrier, 
therefore,  is  that  business  which  is,  at  any 
particular  time  in  the  pre9ent  course  of 
its  transactions.*  But  so  confined  in  mean- 
ing, it  is  not  very  clear  what  enlarge- 
ment the  new  section  is  on  the  old  one. 
We  cannot  so  confine  it.  The  statute  cer- 
tainly   cannot    mean    that    the   described 
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business  should  have  no  relation  to  the 
past  and  no  connection  with  the  future, 
however  near.  It  may  be  that  there  might 
be  a  business  so  completely  consummated 
or  so  much  in  speculation  that  it  could 
not  be  described  as  '  current/  but  the 
letters  with  which  this  case  is  concerned 
are  not  of  either  character.  They  regard 
not  only  immediate,  but  day-by-day  ac- 
tion, and  so  relate  to  *  current '  as  dis- 
tin^ruished    from  exceptional  business/' 

Where  a  state,  by  valid  and  lawful 
authority,  requires  a  common  carrier  to 
furnish  reports  relative  to  its  traffic,  the 
fulfillment  of  the  duty  thus  imposed  con- 
stitutes a  part  of  the  current  business 
of*  the  carrier,  and  these  reports  may  be 
carried  outside  the  mail  without  payment 
of  postage,  consistently  with  the  pro- 
visions of  this  section."  (1010)  28  Op. 
Atty.-Gen.  637. 

Congress  has  imposed  two  conditions 
upon  free  transportation  of  letters  out- 
side the  mail:  First,  that  the  letters 
should  be  the  letters  of  the  carrier  itself; 
and  second,  that  they  should  relate  to  its 
own  current  business.  The  concurrence  of 
both  these  conditions  is  essential  to  the 
privilege.     (1912)   20  Op.  Atty.-Gen.  418. 

Letters  and  packets  relating  to  the  busi- 
ness of  the  railroad  on  which  they  are 
carried  may  be  carried  by  such  railroad 
outside  of  the  mails,  not'  in  government 
stamped  envelopes.  The  right  is  to  carry 
letters  written  and  sent  by  the  officers 
and  agents  of  the  railroad  company  which 
carries  and  delivers  them,  about  its  busi- 
ness, and  these  only.  They  may  be  letters 
to  others  of  its  officers  and  agents,  to 
those  of  connecting  line^,  or  to  any  one 
else,  so  long  as  no  other  carrier  inter- 
venes. The  moment  such  intervention 
occurs  such  other  carrier  is  transporting 
letters  for  a  third  person.  It  has  no 
natural  right  to  do  this,  even  if  it  has 
such  natural  right  with  respect  to  its 
own  letters;  and  as  to  letters  other  than 
its  own  no  exception  is  permissible  be- 
yond those  expressed  in  the  statute.  Let- 
ters of  a  railroad  company  addressed  to 
officers  or  agents  of  a  connecting  line  on 
company  business  and  delivered  to  an 
agent  of  the  latter  at  the  point  of  con- 
nection may  be  carried  by  the  latter  to 
any  point  on  its  line,  because  such  letters 
become  its  own  on  receipt  by  any  one  of 
its  agents.  But  a  railroad  company  may 
not  carry  letters  from  one  of  its  connect- 
ing lines  to  another  when  they  relate  to 
through  business  over  the  lines  of  all. 
Nor  may  it  carry  letters  for  companies, 
corporations,  or  individuals  operating  car 
lines,  transportation  lines,  hotels,  res- 
taurants, or  any  class  of  business  that 
may  either  be  connected  with  or  not  con- 
nected with  the  railroad  proper.  (1896) 
21  Op.  Atty.-Gen.  394. 

"  Congress  evidently  had  no  thought  of 
interfering  with   the  private  methods  of 


carriers  on  post -routes  for  communicat- 
ing directly  with  their  own  employees  or 
with  other  persons.  It  was  dealing  only 
with  their  public  business  of  carrying  for 
others.  Therefore  no  exception  was  re- 
quired in  this  respect,  and  no  argument 
is  to  be  drawn  from  its  omission  from 
the  expression  of  exceptions."  (1896)  21 
Op.  Atty.-Gen.  394. 

Letters  of  Employees'  Relief  Associa- 
tion.— A  railroad  company  has  the  right 
under  this  section  to  transport  over  its 
lines,  otherwise  than  in  the  mail,  letters 
written  by  the  secretary  of  an  Employees* 
Relief  Association,  an  organization  com- 
posed of  officers  and  employees  of  that 
railroad,  to  the  railroad  company,  but 
cannot  transport  letters  written  by  the 
officers  of  said  relief  association  to  its 
members.      (1912)   29  Op.  Atty.-Gen.  418. 

Matter  excluded  from  the  mail. —  In 
Ex  p.  Jackson.  (1878)  96  U.  S.  727,  24 
U.  S.  (L.  ed.)  877,  Mr.  Justice  Field  said: 
"We  do  not  think  that  Congress  pos- 
sesses the  power  to  prevent  the  trans- 
portation in  other  ways,  as  merchandise, 
of  matter  which  it  excludes  from  the 
mails.  To  give  efficiency  to  its  regula- 
tions and  prevent  rival  postal  systems, 
it  may  perhaps  prohibit  the  carriage  by 
others  for  hire,  over  postal  routes,  of 
articles  which  legitimately  constitute 
mail  matter,  in  the  sense  in  which  those 
t^rms  were  used  when  the  Constitution 
was  adopted,  consisting  of  letters,  and  of 
newspapers  and  pamphlets,  when  not  sent 
as  merchandise;  but"  further  than  this  its 
power  of  prohibition  cannot  extend.'* 

Early  statute. —  Under  the  Act  of  Con- 
gress of  March  3,  182.5,  ch.  64,  sec.  19, 
it  was  not  competent  for  any  stage  or 
other  vehicle  which  regularly  performed 
trips  on  a  post -road  or  on  a  road  parallel 
to  such  post-road  to  convey  letters;  nor 
did  authority  exist  to  warrant  such  con- 
veyance to  be  made  by  any  packet-boat  or 
other  vessel  which  regularly  plied  on  a 
water  declared  to  be  a  post-road,  with 
the  exception  of  letters  relating  to  the 
cargo,  or  some  part  thereof,  transported 
by  such  packet-boat  or  other  vessel. 
(1843)   4  Op.  Atty.-Gen.  276. 

II.  Who  Liable   fob  Violation   of 

Statute 

Railroad  company,  officer  or  employee. 
—  Any  company  or  any  officer  or  employee 
thereof  carrying  letters  which  are  neither 
writften  by  that  company  nor  addressed 
to  it  is  liable  to  the  penalties  imposed 
by  the  statute;  and  the  officer  or  agent 
of  the  person  or  company  sending  letters 
to  be  carried  contrary  to  law  is,  it  seems, 
also  liable.  (1896)  21  Op.  Atty.-Gen. 
394. 

Railroad  companies  can  set  up  no  "  com- 
r^on  right  "  against  the  conditions  which 
the   law    incorporattes   in   their  contracts 
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with  the  government  The  intention  of 
the  law  was  to  secure  to  the  government 
a  monopoly  of  the  business  of  carrying 
letters,  etc.,  which  the  public  interest  re- 
quires it  to  do  in  some  regions  at  a  loss, 
which  might  become  too  great  a  burden 
if  it  shoidd  be  deprived  of  any  portion 
of  the  business  elsewhere.  (1896)  21 
Op.  Atty.-Gen.  394. 

Congress  did  not  mean  to  do  more  than 
to  permit  carriers  themselves,  and  par- 
ticularly corporate  carriers,  to  carry  their 
own  messages,  which  necessarily  would 
be  limited  to  their  own  business.  The 
different  companies  of  an  association  of 
railroads,  which  is  without  corporate  or 
legal  existence,  formed  for  the  purpose  of 
weighing  all  carload  shipments  moving 
over  the  lines  of  the  railroads  that  are 
members  of  the  association,  should  be 
treated  as  separate  organizations  in  their 
relation  to  the  mail  service,  and  their 
right  to  send  letters  without  payment  of 
postage  is  not  extended  by  section  184  of 
the  Criminal  Code.  (1910)  28  Op.  Atty.- 
Gen.  537. 

Companies  which  are  distinct  corpora- 
tions, but  have  been  merged  into  one  sys- 
tem of  railways,  are  limited  in  their  right 
to  carry  letters  outside  the  mail  without 
payment  of  postage  to  the  distinct  cor- 
porations composing  the  system.  Thus, 
one  such  company  may  carry  its  own 
letters  addressed  to  another  company,  to 
the  point  of  connection  and  deliver  them, 
and  the  second  company  may  carry  them 
to  any  point  on  its  lines,  but  the  latter 
could  not  act  as  an  intervening  company 
and  carry  and  deliver  letters  written  by 
the  first  company  to  a  third  company 
although  the  latter  belonged  to  the  same 
system.     (1910)  28  Op.  Atty.-Oen.  537. 

If  a  passenger  in  a  railroad  car  or 
steamboat  carry  a  letter  without  the 
knowledge  or  consent  of  the  owner  of  the 
car  or  steamboat,  or  any  of  his  agents  or 
servants  such  owner  is  not  liable  to  a 
penalty,  nor  is  the  person  who  sends  the 
letter.  U.  S.  v.  Kimball,  (1844)  7  Law 
Rep.  ?2,  26  Fed.  Oas.  No.  16,531;  U.  S. 
t\  Pomeroy,  (1844)  3  N.  Y.  Leg.  Obs.  143, 
27  Fed.  Cas.  No.  16,065. 


Aiders  and  abettors.— In  (1844)  4  Op. 
Atty.-Gen.  311,  it  was  held  that  every  per- 
son who  aided  and  abetted  in  the  viola- 
tion of  the  19th  section  of  the  Act  of 
1825,  was  liable  to  the  penalty  thereby 
incurred  by  the  owners  of  stages,  or  per- 
sons having  charge  of  stages,  other 
vehicles,  packet-boats,  or  other  vessels 
therein  described;  and  that  a  person  pay- 
ing for  the  transportation  of  a  letter  by 
such  stages,  vessels,  etc.,  was  an  aider 
and  abettor  within  the  24th  section  of 
the  Act. 

« 

m.    SOIENTEB 

Carriage  of  letters,  etc.,  by  a  passenger 
without  the  knowledge  or  consent  of  the 
carrier  was  held  under  early  statutes  not 
to  subject  the  carrier  to  a  penalty  for 
illegal  conveyance  of  mailable  matter.  U. 
S.  r.  Hall,  (1844)  9  Am.  L.  Beg.  232,  26 
Fed.  Cas.  No.  15,281;  U.  S.  r.  Kimball, 
(1844)  7  Law  Rep.  32,  26  Fed.  Cas.  No. 
15,631.  See  also  U.  6.  r.  Pomeroy,  (1844) 
3  N.  Y.  Leg.  Obs.  143,  27  Fed.  Ow.  No. 
16,065. 

So  the  carriage  of  a  package  containing 
letters  did  not  subject  the  carrier  to  a 
penalty  where  he  was  ignorant  of  the 
nature  of  the  contents  of  Sie  package.  U. 
S.  V.  Adams,  (1843)  1  West.  L.  J.  816,  24 
Fed.  Cas.  No.  14,421. 

IV.   INDIGTICBNT 

In  the  early  case  of  U.  S.  v.  Tilden, 
(1859)  21  Law  Rep.  598,  28  Fed.  Cms. 
No.  16,523,  it  was  held  that  an  indictment 
foi"  carrying  a  letter  out  of  the  mail.  Act 
of  1845  \5  Stat.  736),  was  sufficient  with- 
out negativing  the  fact  that  it  was 
stamped,  or  the  Act  of  1852  which  allowed 
stamped  letters  to  be  so  carried. 

V.  BUKDBZr  OF  Pboof 

Under  the  Act  of  1825  it  was  held  that 
the  government  need  only  show^  that  a 
paper  which  seemed  to  be  a  letter  was 
carried,  and  the  person  charged  with 
carrying  must  clear  himself  in  order  to 
obviate  the  deduction  that  it  was  a  let- 
ter. U.  S.  t\  Adams,  (1843)  1  West.  L. 
J.  316,  24  Fed.  Cas.  No.  14,421. 


Sec.  185.  [OarrTing  letters  out  of  the  mail  on  board  of  vessel.]  Who- 
ever shall  carry  any  letter  or  packet  on  board  any  vessel  which  carries  the 
mail,  otherwise  than  in  such  mail,  except  as  otherwise  provided  by  law, 
shall  be  fined  not  more  than  fifty  dollars,  or  imprisoned  not  more  than  one 
month,  or  both.    [35  Stat,  L.  1124.] 

This  section  was  drawn  from  R.  6.  sec.  3986  (Act  of  June  8,  1872,  ch.  335,  17  Stat^  L. 
311),  which  was  repealed  by  section  341,  infraj  this  title,  and  which  read  as  follows: 

''Sbc.  31^86.  No  person  shall  carry  any  letter  or  packet  on  board  any  vessel  which 
carries  the  mail  otherwise  than  in  such  mail,  except  as  provided  in  section  three 
thousand  nine  hundred  and  ninety- three;  and  for  every  such  offense  the  party  offending 
shall  be  liable  to  a  penalty  of  fifty  dollars." 

The  material  change  in  this  section  consisted  in  the  substitution  of  the  provision 
relating  to  fine  and  imprisonment  for  a  violation  of  the  section,  in  lieu  of  that  pre- 
scribing a  penalty. 
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Sec.  186.  [When  conveying  of  letters  by  private  personfl  is  lawful.] 

Nothing  in  this  chapter  shall  be  construed  to  prohibit  the  conveyance  or 
transmission  of  letters  or  packets  by  private  hands  without  compensation, 
or  by  special  messenger  employed  for  the  particular  occasion  only.  [35 
Stat.  L,  1124.] 

This  Bection  was  drawn  from  R.  S.  sec.  3992  (Act  of  June  8>  1872^  ch.  335,  17 
Stat.  L.  312),  which  was  repealed  by  section  341,  infra,  this  title. 

No  change  was  made  in  this  section  except  the  substitution  of  the  initial  words 
"  Nothing  in  this  chapter  "  for  the  words  '*  Nothing  herein  contained  "  which  appeared 
in  the  original  section. 


•  Private  handa.** — ^The  expression  "  pri- 
vate hands"  in  this  section  was  intended 
to  cover  all  except  common  carriers  on 
post-routes.  Neiuier  such  carriers  nor 
their  employees,  while  engaged  in  their 
business,  can  bf^  consider^  as  ''private 
hands"  under  this  section.  (1896)  21 
Op.  Atty.-Gen.  394. 

"Compensation." — An  express  or  im- 
plied obligation  of  railroad  companies  to 
carry  letters  for  each  other  to  remotely 
connecting  lines  amounts  to  "  compen- 
sation "  within  the  meaning  of  the  stat- 
ute, and  renders  illegal  such  carriage  out- 
side of  the  mails.  (1896)  21  Op.  Atty.- 
Gen.  394. 

Carriage  for  third  persons  is  plainly 
intended  by  this  section.  (1896)  21  Op. 
Atty.-Gen.  394. 

**  Special  messenger." — This  section  does 
not  legalize  an  enterprise,  the  evidence  in 
regard  to  which  shows  that  a  part  of  the 
business  was  to  employ  a  corps  of  mes- 
sengers for  the  purpc^e  of  going  about  the 
city  of  New  York  to  the  stores  and  offices 
of  all  the  defendant's,  customers,  coUect- 
inj(  letters  daily,  generally  two  or  three 
times  a  day,  for  delivery  anywhere  be- 
tween the  Battery  and  Harlem;  thai 
stamps  similar  to  postage  stamps  were 
furnished  and  sold  to  such  customers  be- 
forehand, which,  on  being  affixed  to  the 
letters,  entitled  them  to  delivery  by  the 
defendant  according  to  the  course  of  his 


business;  that  the  course  of  his  business 
was  to  bring  all  letters  thus  collected  t^ 
the  defendant's  office,  then  sort  them 
out  into  packages,  making  up  convenient 
routes  for  delivery,  and  then  dispatching 
them  by  messengers  sent  out  for  that 
purpose;  that  these  messengers  usually 
made  tJiree  collections  and  deliveries 
daily;  that  several  thousand  letters  were 
usually  thus  collected  and  delivered  every 
day;  and  that  no  one  messenger  went  on 
the  errand  of  any  particular  person,  but 
he  took  on  his  route  all  the  letters  of 
all  the  persons  whose  letters  had  been 
brought  to  the  c«itral  office,  which  on 
distribution  were  going  to  a  particular 
portion  of  the  city.  Such  business  is  not 
a  conveyance  of  letters  "by  special  mes- 
senger employed  for  the  particular  oc- 
casion only."  U.  S.  V,  Easson,  (S.  D.  N, 
T.  1883)  18  Fed.  590.  See  also  (1858) 
9  Op.  Atty.-Gen.  161. 

Under  the  Act  of  1845  it  was  held  that 
the  proprietor  of  a  merchandise  express 
could  not  carry  letters  in  connection  with 
or  as  a  part  of  the  business  of  such  ex- 
press, though  no  charge  was  made  for  the 
conveyance  of  the  letters  as  such,  the 
same  compensation  for  transporting 
merchandise  being  collected  from  those 
who  did  and  those  who  did  not  send  let- 
ters. U.  S.  t;.  Thompson,  (1846)  9  Law 
Rep.  451,  2»  Fed.  Gas.  No.  16,489. 


Sec.  187.  [Wearing  uniform  of  carrier  without  authority.]  Whoever, 
not  being  connected  with  the  letter-carrier  branch  of  the  postal  service,  shall 
wear  the  uniform  or  badge  which  may  be  prescribed  by  the  Postmaster- 
General  to  be  worn  by  letter  carriers,  shall  be  fined  not  more  than  one 
hundred  dollars,  or  imprisoned  not  more  than  six  months,  or  both.  [35 
Stat.  L.  1124.] 

This  section  was  drawn  from  a  part  of  R.  S.  sec.  3867  (Act  of  June  8,  1872,  ch.  335, 
17  Stat.  L.  296),  which  was  specifically  repealed  by  section  341,  infra,  this  title.  The 
part  of  efaid  section  so  repealea  was  as  follows: 

"And  any  person  not  connected  with  the  letter-carrier  branch  of  the  postal  service 
who  shall  wear  the  uniform  which  may  be  prescribed  shall,  for  every  such  oflfense,  be 
punishable  by  a  fine  of  not  more  than  one  hundred  dollars,  or  by  imprisonment  for  not 
more  than  six  months,  or  both."  For  the  part  of  this  section  not  repealed  see  Postal 
Sesyicb. 

Wliile  the  language  of  this  section  has  been  transposed,  the  only  change  made  in  it 
is  that  punishing  the  unlawful  wearing  of  any  "  baoge  "  prescribed  for  letter  carriers. 
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S£c.  188.  [Vehicles,  etc.,  claiming  to  be  mail  carriers.]  It  shall  be 
unlawful  to  paint,  print,  or  in  any  manner  to  place  upon  or  attach  to  any 
steamboat  or  other  vessel,  or  any  car,  stage-coach,  vehicle,  or  other  convey- 
ance, not  actually  used  in  carrying  the  mail,  the  words  *'  United  States 
Mail, ' '  or  any  words,  letters,  or  characters  of  like  import ;  or  to  give  notice, 
by  publishing  in  any  newspaper  or  otherwise,  that  any  steamboat  or  other 
vessel,  or  any  car,  stage-coach,  vehicle,  or  other  conveyance,  is  used  in 
carrying  the  mail,  when  the  same  is  not  actually  so  used-;  and  every  person 
who  shall  violate,  and  every  owner,  receiver,  lessee,  or  managing  operator 
thereof,  who  shall  cause,  suffer,  or  permit  the  violation  of  any  provision  of 
this  section,  shall  be  liable,  and  shall  be  fined  not  more  than  one  thousand 
dollars,  or  imprisoned  not  more  than  two  years,  or  both.  [35  8t<U,  L. 
1124.] 

This  section  was  drawn  from  R.  S.  sw.  3979  (Act  of  June  8,  1872,  ch.  336,  17  Stat.  L. 
310),  which  was  repealed  by  section  341,  infray  this  title,  and  which  read  as  follows: 

"Sew.  3979.  Any  person  who  shall  paint,  print,  or  in  any  manner  place  upon  or 
attach  to  any  steamboat  or  other  vessel,  or  any  stage-coach  or  other  vehicle,  not 
actually  used  in  carrying  the  mail  the  words  **  United  States  mail,"  or-  any  words, 
letters,  or  characters  of  like  import ;  or  any  person  who  shall  give  notice,  by  publishing 
in  any  newspaper  or  otherwise,  that  any  steamboat  or  other  vessel,  or  any  stage-coach 
or  other  vehicle,  is  used  in  carrying  the  mail,  when  the  same  is  not  actually  so  used; 
or  any  person  willfully  aiding  or  abetting  therein,  shall,  for  every  such  offense,  be 

Sunishable  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
oUars." 
The  material  changes  in  this  section  consisted  in  the  addition  of  the  words  ''  or  any 
car  "  and  the  words  "  or  other  conveyance  "  where  they  twice  appear,  and  changing  the 
provision  relating  to  the  persons  liable  and  the  punishment. 


Sec.  189.  [Injuring  mail  bags,  etc.]  Whoever  shall  tear,  cut,  or  other- 
wise injure  any  mail  bag,  pouch,  or  other  thing  used  or  designed  for  use  in 
the  conveyance  of  the  mail,  or  shall  draw  or  break  any  staple  or  loosen  any 
part  of  any  lock,  chain,  or  strap  attached  thereto,  with  intent  to  rob  or  steal 
any  such  mail,  or  to  render  the  same  insecure,  shall  be  fined  not  more  than 
five  hundred  dollars,  or  imprisoned  not  more  than  three  years,  or  both. 
[35  Stat.  L.  1124.] 

This  section  was  drawn  from  R.  S.  sec.  5476  (Act  of  June  8,  1872,  ch.  335,  17  Stat.  L, 
321) ,  which  was  repealed  by  section  341,  infra^  this  title,  and  which  read  as  follows: 

"  Secjl  5476.  Any  person  who  shall  tear,  cut,  or  otherwise  injure  any  mail-bag,  pouch, 
or  other  thing  used  or  designed  for  use  in  the  conveyance  of  the  mail,  or  who  shall  draw 
or  break  any  staple,  or  loosen  any  part  of  any  lock,  chain,  or  strap  attached  thereto, 
with  intent  to  rob  or  steal  any  such  mail,  or  to  render  the  same  insecure,  shall  be 
punishable  by  a  fine  of  not  less  than  one  hundred  dollars  and  not  more  than  five 
hundred,  or  by  imprisonment  at  hard  labor  for  not  less  than  one  year  and  not  more  than 
three  years." 

The  only  material  changes  in  this  section  were  the  omission  of  the  provisions  relat- 
ing to  a  minimum  punishment,  and  the  addition  of  the  ^\)rds  ''  or  both  "  at  the  end 
of  the  section. 


Successive  mail  bags  cut. — In  Ebeling  i;. 
Morgan.  (1915)  237  U.  S.  625,  35  S.  Ct. 
710,  59  U.  S.  (L.  ed.)  1151,  the  case 
raised  the  question  whether  one  who,  in 
the  same  transaction,  tears  or  cuts  suc- 
cessively mail  bags  of  the  United  States 
used  in  conveying  the  mail,  with  intent 
to  rob  or  steal  any  such  mail,  is  guilty  of 
a  single  offense,  or  of  additional  offenses 
because  of  each  successive  cutting  with 
the    criminal    intent    charged.      Holding 


that  he  is  guilty  of  additional  offenses 
the  court  said:  "Reading  the  statute 
with  a  view  to  ascertaining  its  meaning, 
it  is  apparent  that  it  undertakes  to 
make  an  offender  of  anyone  who  shall 
cut,  tear,  or  otherwise  injure  any  mail 
bag,  or  who  shall  draw  or  break  any 
staple  or  loosen  any  part  of  any  lock, 
chain,  or  strap  attacned  thereto,  with 
the  felonious  intent  denounced  by  the 
statute.      These    words    plainly    indicate 
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that  it  was  the  intention  of  the  law- 
makers to  protect  each  and  every  mail 
bag  from  feloniouB  injury  and  mutila- 
tion. Whenever  any  one  mail  bag  is  thus 
torn,  cut,  injured,  tne  offense  is  complete. 
Although  the  transaction  of  cutting  the 
mail  bags  was  in  a  sense  continuous,  the 
complete  statutory  offense  was  committed 
every  time  a  mail  bag  was  cut  in  the 
manner  described,  with  the  intent 
charged.  The  offense  as  to  each  separate 
bag  was  complete  when  that  bag  was  cut, 
irrespective  of  any  attack  upon,  or  mu- 
tilation of,  any  other  bag.  The  words 
are  so  plain  as  to  require  little  discussion 
or  further  amplification  to  ascertain  their 
meaning.  The  separate  counts  eaph 
charged  by  its  distinctive  number  the 
separate  bag,  and  each  time  one  of  them 
was  cut  there  was,  as  we  have  said,  a 
separate  offense  committed  against  the 
statute.  Congress  evidently  intended  to 
protect  the  mail  in  each  sack,  and  to 
make  an  attack  thereon  in  the  manner 
described  a  distinct  and  separate  offense. 
"  The  case  is  not  like  those  charges  of 
continuous  offenses  where  the  crime  is 
necessarily,  and  because  of  its  nature,  a 
single  one,  though  committed  over  a 
period  of  time.  Such  is  the  English  case 
of  Crepps  V.  Durden,  [1777]  2  Cowp.  840, 
wherein  Lord  Mansfield  held  that  one 
who  was  charged  with  exercising  his  ordi- 
nary trade  on  the  Lord's  Day  could  not 
be  convicted  of  separate  offenses  because 
of  a  number  of  acts  performed  on  that 
da^  which  made  up  the  offense  of  exer- 
cising his  trade,  ft  was  there  said  that 
every  stitch  that  a  tailor  takes  and 
everything  that  a  shoemaker  or  carpenter 
may  do  for  differ^it  customers  at  differ- 
ent times  on  the  same  Sunday  did  not 
constitute  '  separate  offenses,  for  the 
offense  was  one  and  entire  of  exercising 
the  trade  and  calling  upon  the  Lord's 
Day,  and  the  object  of  the  legislation 
was  to  punish  a  man  for  exercising  his 
trade  on  Sunday,  and  not  to  make  a  sepa- 
rate offense  of  each  thing  he  did  in  the 
exercise  of  that  trade.  So,  in  Re  Snow, 
[1887]   120  U.  8.  274,  30  U.  S.   (L.  ed.) 


658,  7  S.  Gt.  556,  where  an  attempt  was 
made  to  divide  into  separate  periods  of 
time  the  offense  of  continuous  cohabita- 
tion with  more  than  one  woman,  when 
the  facts  showed  that  there  was  but  one 
offense  committed  between  the  earliest 
day  charged  and  the  end  of  the  continu- 
ing time  attempted  to  be  charged  in  sepa- 
rate indictments.  These  and  similar 
cases  are  but  attempts  to  cut  up  a  con- 
tinuous offense  into  separate  crimes  in 
manner  imwarranted  by  the  statute  mak- 
ing the  offense  punishabla  As  we  in- 
terpret the  statute,  the  principle  applied 
in  Gavieres  v.  U.  S.,  [1911]  220  U.  S. 
338,  [31  S.  a.  421,  55  U.  S.  (L.  ed.) 
489],  is  applicable,  where  this  court  held 
that,  when  in  the  sam6  course  of  con- 
duct, and  upon  the  same  occasion,  certain 
rude  and  lx)isterous  language  was  used, 
and  an  officer  insulted,  two  offenses  were 
committed,  separate  in  their  character, 
and  this,  notwithstanding  the  transaction 
was  one  and  the  same.  The  principle 
stated  by  the  Supreme  Judicial  Court  of 
Massachusetts,  in  Morey  t?.  Com.,  [1871] 
108  Mass.  433,  was  applied,  where  it  was 
held  that  a  conviction  upon  one  indict- 
ment would  not  bar  a  conviction  and 
sentence  upon  another  indictment,  if  the 
evidence  required  to  support  the  one 
would  not  have  been  sufiScient  to  warrant 
the  conviction  upon  the  other  without 
proof  of  an  additional  fact,  and  it  was 
there  declared  that  a  single  act  might 
be  an  offense  against  each  statute,  if 
each  required  proof  ojf  an  additional  fact 
which  Uie  other  did  not,  and  that  con- 
viction and  punishment  under  one  does 
not  exempt  the  defendant  from  conviction 
and  punishment  under  the  other  stat- 
ute. So  here,  proof  of  cutting  and  open- 
ing one  sack  completed  the  offense,  and 
although  defendant  continued  the  opera- 
tion by  cutting  into  other  sacks,  proof 
of  cutting  one  sack  would  not  have 
supported  the  counts  of  the  indictment 
as  to  cutting  the  others;  nor  was  there 
that  continuity  of  offense  which  made  the 
several  acts  charged  against  the  defend- 
ant only  one  crime." 


Sec.  190.  [Stealing  post-offlce  property.]  Whoever  shall  steal,  purloin, 
or  embezzle  any  mail  bag  or  other  property  in  use  by  or  belonging  to  the 
Post-Office  Department,  or  shall  appropriate  any  such  property  to  his  own 
or  any  other  than  its  proper  use,  or  shall  convey  away  any  such  property 
to  the  hindrance  or  detriment  of  the  public  service,  shall  be  fined  not  more 
than  two  hundred  dollars,  or  imprisoned  not  more  than  three  years,  or  both. 
[35  Stat  L.  1124,] 

This  section  was  drawn  from  R.  S.  sec.  6475  (Act  of  June  8,  1872,  ch.  335,  17 
Stat.  L.  320),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  was  as 
follows: 

**  Sec.  5475.  Any  person  who  shall  steal,  purloin,  or  embezzle  any  mail-bag  or  othrj 
property  in  use  by  or  belonging  to  the  Post-Office  Department,  or  who  shall,  for  any 
lucre,  gain,  or  convenience,  appropriate  any  such  property  to  his  own  or  any  other 
than  its  proper  use,  or  who  sliull.  for  any  lucre  or  gain,  convey  away  any  such  prop* 
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erty  to  the  hinderance  or  detriment  of  the  public  service;  if  the  yalue  of  the  property 
be  twenty-fire  dollars  or  more,  the  offender  shall  be  punishable  by  imprisonment  al 
hard  labor  for  not  more  than  three  years,  and  if  the  value  of  the  property  be  less 
than  twenty-five  dolhtrs,  the  offender  shall  be  punishable  bv  imprisonment  for  not  more 
than  one  year,  or  by  a  fine  of  not  less  than  t&Oi  dollars  ana  not  more  than  two  hundred 
dollars." 

The  changes  in  this  section  conMsted  in  the  cmiission  of  the  words  ''for  any  lucre, 
gain,  or  convenience  "  where  they  twice  occurred,  so  that  the  mere  stealing,  embezading, 
or  purloining  shall  constitute  an  offense,  regardless  of  the  interest  with  which  the 
property  is  taken,  and  the  substitution  of  different  provisions  relating  to  punishment. 


Separate  offenses. —  In  Morgan   t*.  De- 
vine,  (1W5)  237  U.  S.  632,  35  8.  Ct.  712, 
60  U.  S.  (L.  ed.)   1163,  the  facts  involved 
the  construction  of  sections  190  and  1&2 
and   questions   of   separate   offenses    and 
punishment  for  breaking  into  a  poet  office 
and  conunitting  larceny  of  the  Fost  Office 
Department,  under  the  double  jeopardy 
provision  of  the  Fifth  Amendment.    The 
court  said :     ''  Whether,  under  these  sec- 
tions of  the  statute,  two  ofrenses  in  the 
same  transaction  may  be  committed  and 
separately  charged  and  punished,  has  been 
the  subject  of  consideration  in  the  fed- 
eral courts,  and  the  cases  in  those  courts 
are   in    direct   conflict.     In    Halligan   i>, 
Wayne,  (C.  C.  A.  9th  Oir.  [1910])  179  Fed. 
112,  102  C.  C.  A.  410,  and  Munson  f;.  Mc- 
Claughry,  (C.  C.  A.  8th  Oir.  11912])  196 
Fed.  72,   117   C.  C.  A.   180,  42  L.  R.  A. 
(N.  S.)   302,  it  was  held  that  upon  con- 
viction on  an  indictment  containing  two 
counts,   one   charging   burglary   with   in- 
tent to   commit  larceny,   and   the  other 
larceny,     upon     a     general     verdict     of 
guilty,    there  can   be  but   a   single   sen- 
tence,  and   that   for  the  burglary  only; 
and  that  after  the  defendant  has  served 
a  sentence  for  that  offense  he  is  entitled 
to  release  on  habeas  corpus.     The  rule 
has  been  held  to  be  otherwise  in  Ex  p. 
Peters,   [1880]    2  McCrary   403,    [W.   D. 
Mo.  1880]   12  Fed.  461,  and  in  Anderson 
V,  Mover,   (N.  D.  Ga.   [1912])    193  Fed. 
499.     We  think  it  is  manifest  that  Con- 
gress, in  the  enactment  of  these  sections, 
mtended  to  describe  separate  and  distinct 
offenses,  for  in  |  190  it  is  made  an  offense 
to  steal  any  mail  bag  or  other  property 
belonging  to  the  Postoffice  Department,  ir- 
respective of  whether  it  was  necessary,  in 
order  to  reach  the  property,  to  forcibly 
break  and  enter  into  a  postoffice  building. 
The  offense  denounced  by  that  section  is 
complete  when  the  property  is  stolen,  if 
it  belonged  to  the  Postoffice  Department, 
however  the  larceny  be  attempted.     Sec- 
tion 192  makes  it  an  offense  to  forcibly 
break  into  or  attempt  to  break  into  a 
postoffice,  with  intent  to  commit  in  such 
postoffice  a  larceny  or  other  depredation. 
This  offense  is  complete  when  the  post- 
office  is  forcibly  broken  into,  with  intent 
to  steal  or  commit  other  depredation.    It 
describes   an   offense   distinct   and   apart 
from  the  larceny  or  embezzlement  which 
is    defined    and    made    punishable    under 
$190.    If  the  forcible  entry  into  the  post- 
office  has  been  accomplished  with  the  in- 


tent to  commit  the  offenses  as  described, 
or  any  one  of  them,  the  crime  is  com- 
plete,   although   the  intent   to    steal  or 
commit    depredation    in    the     postoffice 
building   mxf   have    been   frustrated   or 
abandoned  without  accomplishment.    And 
so,  under  {  190,. if  the  property  is  in  fact 
stolen,  it  is  immaterial  how  the  postoffice 
was  entered,  whether  by  force  or  as  a 
matter  of  ri^ht,  or  wheuier  the  building 
was  entered  into  at  alL    It  being  within 
the  competency  of  Oongress  to  say  what 
shall   be    offenses   against    the   law,    we 
think  the  purpose  was  manifest  in  these 
sections  to  create  two  offenses.    Notwith- 
standing there  is  a  difference  in  the  ad- 
judicated   cases    upon    this    subject,    we 
think  the  better  doctrine  recognizes  that, 
although   the  transaction   may   be   in   a 
sense  continuous,  ihe  (Senses  are  sepa* 
rate,   and  each   complete   in   itself.  .  .  . 
That  the  two  offenses  may  be  joined  in 
one    indictment    is    made    plain   by    sec. 
1024  of  the  Revised  Statutes  of  the  United 
States    [see  2  Fed.   Stat.   Ann.  p.   357] 
which  provides :     *  Where  there  are  sev- 
eral charges  against  any  person  for  the 
same  act  or  transaction,  or  for  two  or 
more  acts  or  transactions  connected  to- 
gether, or  for  two  or  more  acts  or  trans- 
actions of  the  same  class  of  crimes  or 
offenses,  which  may  be  properly  joined, 
instead  of  having  several  indictments  the 
whple  may  be  joined  in  one  indictment 
in  separate  counts;  and  if  two  or  more 
indictments  are  found  in  such  cases,  the 
court  may  order  them  consolidated.'    The 
reason  for  the  rule  that  but  a  single  of- 
fense is  committed  and  subject  to  pun- 
ishment   is    stated    in    Munson    v.    Mo- 
Claughry,  supra,  as  follows:      'A  crimi- 
nal intent  to  commit  larceny  of  property 
of   the   government   is    an   indispensable 
element  of  each  of  the  offenses  of  which 
the  petitioner  was  convicted,  and  there 
can  be  no  doubt  that  where  one  attempts 
to  break  into  or  breaks  into  a  posU^ee 
building  with  intent  to  commit  l&roeny 
therein,  and  at  the  same  time  C(»nmit8 
the  larceny,  his  criminal   intent  is  one, 
and    it   inspires-  his   entire   transaction, 
which   is   itself   in  reality  but  a  single 
continuing    act.'     But    the    test    is    not 
whether  the  criminal  intent  is  one  and 
the  same  and  inspiring  the  whole  trans- 
action, but  whether   separate  aota  have 
been  committed  with  the  requisite  crimi- 
nal   intent    and    are   such   as   are  made 
punishable  by  the  act  of  Gongren.  .  .  . 
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Ab  to  the  contention  of  doable  jeopardy 
ppon  which  the  petition  of  habeas  corpus 
is  rested  in  this  case,  this  court  has  set- 
tled that  the  test  of  identity  of  offenses 
is  whether  the  same  evidence  is  required 
to  sustain  them;  if  not,  then  the  fact 
that  both  charges  relate  to  and  grow  out 
of  one  transaction  does  not  make  a  single 
offense  where  two  are  defined  by  the  stat- 
utes. Without  repeating  the  discussion, 
we  need  but  refer  to  Carter  v.  Mc- 
Claughry,  [1902]  183  U.  S.  366,  [22  S. 
Ct.  181,  46  U.  S.  (L.  ed.)  236]  j  Burton 
V.  U.  S.,  [1906]  202  U.  S.  344,  377,  [26 
6.  Ct.  688,  60  U.  S.  (L.  ed.)  1067,  6 
Ann.  Gas.  362],  and  the  recent  case  of 
GaTieres  v.  U.  S.,  [1911]  220  U.  S.  338, 
[31  S.  Ct  421,  56  U.  S.  (L.  ed.)  489]." 

Where  a  defendant  was  convicted  of 
breaking  and  entering  a  post-office  with 
the  intention  of  committing  larcenj,  and 
also  of  committing  the  larceny,  it  was 
held  that  a  sentence  on  the  larceny  charge, 
impoeed  at  the  same  time  as  a  sentence 
on  the  charge  of  breaking  and  entering 
waa  void,  as  both  crimes  were  inspired  by 
a  simple  intf-nt,  and  he  could  be  punished 
only  once.  O'Brien  v.  McClaughry,  (G.  C. 
A.  8th  CSr.  1913)  209  Fed.  816,  126  C.  C. 
A.  640,  wherein  the  court  said:  ''In  Mtm- 
son  17.  McClaughry,  [C.  C.  A  8th  Oir. 
1912]  198  Fed.  72,  117  C.  C.  A.  180,  [42 
L.  R.  A.  (N.  S.)  302]  there  was  before 
this  court  a  case  on  all  fours  with  this 
in  many  respects.  There  the  prisoner  was 
sentenced  und^  the  first  count  of  the  in- 
dictment for  breaking  into  a  post  office 
with  intent  to  commit  larceny  under  Re- 
vised Statutes,  §  5478,  and  under  the 
8(H!ond  count  of  the  same  indictment  for 
larceny  of  the  property  of  the  United 
States  from  the  same  building  at  the  same 
time  that  he  committed  the  offense  of 
breaking  into  the  building  charged  in  the 
first  count.  This  court  held  he  could 
have  been  convicted  of  either  offense  but 
not  of  both;  that  both  crimes  were  in- 
spired by  a  single  intent  and  that  could 
be  punished  but  once." 

Indictment  under  former  R.  S.  sec. 
5475,  and  R.  S.  sec.  5478. — An  indictment 
charging  in  one  count  forcible  breaking 
into   a    building  with   intent   to   commit 


larceny,  and  also  that  the  defendant  did 
then  and  there  steal  postage  stamps,  etc., 
charged  both  an  offense  under  former  R. 
S.  sec.  6475  (now  this  section),  and 
former  R.  S.  sec.  5478  (now  section  192), 
but  was  not  duplicitous,  as  both  offenses 
related  to  and  were  parts  of  the  same 
transaction.  U.  S.  v.  Yennie,  (S.  D.  N.  Y. 
1896)   74  Fed.  221. 

Sufficiency  of  evidence  to  support  ver- 
dict.—  In  Coleman  t.  U.  S.,  (C.  C.  A. 
6h  Cir.  1917)  239  Fed.  711,  152  G.  C.  A. 
545,  the  evidence  in  a  prosecution  under 
this  section  and  section  192  was  held 
sufficient  to  support  a  verdict  against  the 
plaintiff  in  error  who  had  been  convicted 
of  the  crime  of  breaking  into  a  post  office 
with  intent  to  commit  larceny  and  for 
stealing  postage  stamps  and  money. 

Sentence  at  "hard  labor.'' — Under  for- 
mer R.  S.  sec.  6475  a  sentence  was  fatally 
defective  which  did  not  impose  imprieon* 
ment  at  "  hard  labor "  where  the  value 
of  the  property  stolen  was  twenty-five  dol- 
lars or  more.  'Sorevson  p.  U.  S.,  (CCA. 
8th  Cir.  1909)  168  Fed.  786, 96  C.  C  A.  181. 

Alternative  punishment. —  In  Ex  p. 
Lange.  (1874)  18  Wall.  163,  21  U.  S.  (L 
ed.)  872,  the  defendant  was  indicted  for 
stealing  a  mail  bag.  The  statute  then  in 
force  authorized  imprisonment  not  exceed- 
ing one  year  or  a  fine  not  exceeding 
two  hundred  dollars  for  this  offense, 
but  the  court  erroneously  imposed  both 
punishments  instead  of  one.  After  the 
fine  was  paid  and  passed  into  the  treas- 
ury, and  the  petitioner  had  suffered  five 
days  of  his  one  year's  imprisonment,  the 
court  changed  its  judgment  by  sentencing 
to  one  year's  imprisonment  from  that 
time,  for  the  reason  that  the  first  Judg* 
men^  was  confessedly  in  excess  of  its 
authority.  It  was  held,  that  where  the 
prisoner  had  fully  completed  one  of  the 
alternative  punishments  which  the  law 
prescribed  for  the  offense  and  suffered  five 
days'  imprisonment  on  account  of  the 
other,  the  power  of  the  court  to  punish  for 
that  offense  was  void,  the  prmciple  of 
former  jeopardy  prohibiting  that  he 
should  be  punished  again  for  the  same 
offense.  See  also  Ex  p.  Lange,  (1877)  13 
Blatchf.  546,  30  Fed.  Gas.  No.  18,307. 


Seo.  191.  [Stealing  or  forging  mail  locks  or  keys.]  Whoever  shall 
steal,  purloin,  embezzle,  or  obtain  by  any  false  pretense,  or  shall  aid  or  assist 
in  stealing,  purloining,  embezzling,  or  obtaining  by  any  false  pretense,  any 
key  suited  to  any  lock  adopted  by  the  Post-Offiee  Department  and  in  use  on 
any  of  the  mails  or  bags  thereof,  or  any  key  to  any  lock  box,  lock  drawer, 
or  other  authorized  receptacle  for  the  deposit  or  delivery  of  mail  matter; 
or  whoever  shall  knowing  and  unlawfully  make,  forge,  or  counterfeit,  or 
cause  to  be  unlawfully  made,  forged,  or  counterfeited,  any  such  key, 
or  shall  have  in  his  possession  any  such  mail  lock  or  key  with  the  intent 
unlawfully  or  improperly  to  use,  sell,  or  otherwise  dispose  of  the  same,  or 
to  cause  the  same  to  be  unlawfully  or  improperly  used,  sold,  or  otherwise 


750  7  FED.  STAT.  ANN.   (2d  Ed.) 

disposed  of;  or  whoever,  being  engaged  as  a  contractor  or  otherwise  in 
the  manufacture  of  any  such  mail  lock  or  key,  shall  deliver  or  cause  to  be 
delivered,  any  finished  or  unfinished  lock  or  key  used  or  designed  for  use- 
by  the  department,  or  the  interior  part  of  any  such  lock,  to  any  person 
not  duly  authorized  under  the  hand  of  the  Postmaster-General  and  the 
seal  of  the  Post-OflSce  Department,  to  receive  the  same,  unless  the  person 
receiving  it  is  the  contractor  for  furnishing  the  same  or  engaged  in  the 
manufacture  thereof  in  the  manner  authorized  by  the  contract,  or  the  agent 
of  such  manufacturer,  shall  be  fined  not  more  than  five  hundred  dollars 
and  imprisoned  not  more  than  ten  years.     [35  Stat.  L.  1125,] 

This  section  was  drawn  from  R.  S.  sec.  5477  (Act  of  June  8,  1872,  ch.  335,  17  Stat.  I* 
921),  which  was  repealed  by  section  341,  infray  this  title,  and  which  read  as  follows: 

**  Sec.  5477.  Any  person  who  shall  steal,  purloin,  embezzle,  or  obtain  by  any  false 
pretense,  or  shall  aid  or  assist  in  stealing,  purloining,  embezzling,  or  obtaining  by 
any  false  pretense,  any  key  suited  to  any  lock  adopted  by  the  Post-Qffice  Department, 
and  in  use  on  any  of  the  mails  or  bags  thereof;  any  person  who  shall  knowingly  and 
unlawfully  make,  forge,  or  counterfeit,  or  cause  to  oe  unlawfully  made,  forged,  or 
counterfeited,  or  knowingly  aid  or  assist  in  making,  forging,  or  counterfeiting,  any 
such  key;  any  person  who  shaJl  have  in  his  possession  any  such  mail  lock  or  key,  with 
the  intent  unlawfully  or  improperly  to  use,  sell,  or  otherwise  dispose  of  the  saftie,  or 
to  cause  the  same  to  be  unlawfully  or  improperly  used,  sold,  or  otherwise  disposed  of; 
or  any  person  engaged  as  contractor  or  otherwise  in  the  manufacture  of  any  such  mail 
locks  or  keys  who  shall  deliver,  or  cause  to  be  delivered,  any  finished  or  unfinished  lock 
or  key  used  or  designed  for  use  by  the  Department,  or  the  interior  part  of  any  such 
lock,  to  any  person  not  duly  authorized,  under  the  hand  of  the  Postmaster-General  and 
the  seal  of  the  Post-OflSce  Department,  to  receive  the  same,  unless  the  person  receiving 
is  the  contractor  for  furnishing  the  same,  or  engaged  in  the  manufacture  thereof  in  the 
manner  authorized  by  the  contract,  or  the  agent  for  such  manufacturer,  shall  be 
punishable  by  imprisonment  at  hard  labor  for  not  more  than  ten  years." 

This  action  is  broadened  by  affording  protection  to  all  classes  of  receptacles  for  the 
receipt  or  delivery  of  mail  matter,  and  also  by  providing  a  fine  as  a  part  of  the 
punishment  in  addition  to  imprisonment. 

Seo.  192.  [Breaking  into  and  entering  post  office.]  Whoever  shall 
forcibly  break  into  or  attempt  to  break  into  any  post-offlee,  or  any  building 
used  in  whole  or  in  part  as  a  post-office,  with  intent  to  commit  in  such 
post-office,  or  building,  or  part  thereof,  so  used,  fiftiy  larceny  or  other 
depredation,  shall  be  fined  not  more  than  one  thousand  dollars  and  impri- 
soned not  more  than  five  years.     [35  State,  L,  1125,] 

This  section  was  drawn  from  R.  S.  sec.  5478  (Act  of  June  8,  1872,  ch.  336,  17  Stat.  L. 
321),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  5478.  Any  person  w^ho  shall  forcibly  break  into,  or  attempt  to  break  into  any 
post-office,  or  any  building  used  in  whole  or  in  part  as  a  post-office,  with  intent  to 
commit  therein  larceny  or  other  depredation,  shall  be  punishable  by  a  fine  of  not  more 
than  one  thousand  dollars,  and  by  imprisonment  at  hard  labor  for  not  more  than  five 
years." 

The  only  material  changes  in  this  section  were  the  substitution  of  the  initial  word 
"  Whoever  "  for  the  words  "Any  person  who,"  the  substitution  of  the  words  **  in  such 
post-office,  or  building,  or  part  thereof,  so  used,  any  "  in  lieu  of  the  word  "  therein " 
and .  the  omission  of  the  words  "  at  hard  labor "  which  appeared  in  the  provision 
relating  to  imprisonment. 

I.  Object  and  constitutionality,  750  States,  and  to  secure  the  buildings  used 

II.  Essentials  of  oflfense,  751  for    such    purpose    from    felonious    entry 

III.  Indictment,  752  with  the  criminal   intent  defined  in   the 

IV.  Trial,  753  statute.     It  is  this  feature  of  the  crime 
V.  Evidence,  753                                               which  gives   the  '  federal   government   the 

VI.  Sentence,  753  right  to  punish  such   offenses  under  the 

VII.  Conviction    as    bar    to    prosecution  powers    granted    by    the    Constitution." 

under  state  statute,  753  Considine  v.   U.   S.,    (C.   C.  A.   6th   Cir. 

1901)  112  Fed.  342,  50  C.  C.  A.  272. 

I.  Object  and  Constitution alitt  in  U.  S.  v.  Saunders,  (D.  C.  Ind.  1896) 

"  The  object  of  the  statute  is  to  pro-  .  77    Fed.    170,   the   court    construing   the 

tect    the    postal    service    of    the    United  word  "  therein "  used  in  former  R.  S.  aec 
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5478  and  omitted  in  this  section  said 
that  it  "  obviously  refers  to  that  part  of 
the  building  used  for  a  post  office.  Under 
this  construction,  if  there  is  a  breaking 
into  any  part  of  a  building  used  in  part 
for  a  post  ofiice,  with  intent  to  commit 
larceny  in  the  part  sc  used,  it  constitutes 
an  offense,-  Within  the  true  meaning  of 
the  j^tatute;  and.  ho  construed,  the  stat- 
ute is  open  to  no  constitutional  objection. 
Congress  has  undoubted  power,  in  provid- 
ing for  the  protection  of  the  postal  serv- 
ice, to  make  any  breaking  which  may  im- 
pair the  security  of  that  part  of  the  build- 
ing used  for  such  purpose  a  criminal 
offense,  when  such  breaking  is  done  with 
intent  to  commit  larceny  therein."  See 
also  U.  S.  r.  Williams,  (E.  D.  S.  C.  1893) 
57  Fed.  201 ;  U.  S.  v.  Shelton,  (C.  C.  S.  C. 
1900)  100  Fed.  831;  In  re  Byron,  (S.  D. 
N.  Y.  1883)  18  Fed.  722;  U.  S.  v.  Camp- 
bell, (C.  C.  Ore.  1883)  16  Fed.  233. 


II.  Essentials  of  Offense 

In  general. —  The  offense  defined  by  this 
section  is  complete  when  the  post  office  is 
broken  into,  with  intent  to  steal  or  com- 
mit other  depredation.  Morgan  v.  Devine, 
(1915)  237  IT.  S.  632,  35  S.  Ct.  712,  69 
r.  S.   (L.  ed.)   1153. 

A  violation  of  this  section  is  complete 
when  a  person  breaks  into  a  post  office  or 
building  used  in  whole  or  in  part  as  a 
post  office  with  intent  to  conunit  therein 
larceny  or  other  depredation.  The  evi- 
dence need  only  show  the  breaking  and 
entering  with  the  intent  named  in  the 
statute  as  to  the  post  office,  and  the  per- 
son need  not  have  committed  larceny  at 
all  in  order  to  be  convicted  if  the  jury 
trying  hhn  believe,  and  the  evidence  is 
sufficient  to  justify  this  belief,  that  he 
broke  or  attempted  to  break  into  the 
post  office  with  tne  intent  stated.  Ander- 
son r.  Mover,  (N.  D.  Ga.  1912)  193  Fed. 
499. 

Place. —  An  intent  to  commit  larceny 
or  other  depredation  in  the  part  of  the 
building  used  as  a  post  office  is  an  es- 
sential ingredient  of  the  offense;  and 
where  a  post  office  was  kept  within  a 
room  used  for  mercantile  purposes,  being 
separated  from  the  remainder  of  the  room 
by  a  fence  or  partition,  a  breaking  and 
entering  of  such  room  and  the  stealing  of 
property  from  a  safe  therein,  although  in- 
cluding post  office  funds,  will  not  warrant 
a  conviction  under  this  section  unless  it  is 
shown  that  the  safe  was  within  the  in- 
closure  used  as  the  post  office.  Sorenson 
V,  V.  8.,  (C.  C.  A.  8th  Oir.  1900)  168  Fed. 
786,  94  C.  C.  A.  181,  wherein  the  court 
said:  "It  has  been,  without  dissent,  the 
view  of  the  District  Courts  administering 
this  statute,  since  the  considerate  and 
logical  opinion  of  Judge  Deady,  in  U.  S. 
VL  Oampfx»il    [C.   C.   Ore.    1883]    16  Fed. 


233,  that  it  should  be  interpreted  as  if  it 
read  'with  intent  to  commit  larceny  in 
the  part  of  said  building  u^ed  as  a  post 
office.'    See  U.  S.  v.  Williams  [E.  D.  S.  C. 
1893]  67  Fed.  201;  U.  S.  v.  Yennie  [S.  D. 
N.  Y.  1896]  74  Fed.  221;  U.  S.  v.  Saunders 
TD.  C.  Ind.  1896]   77  Fed.  170;   U.  S.  v. 
Shelton  [C.  C.  S.  C.  1900]   100  Fed.  831. 
In  the  Shelton  Case,  Judge  Simonton,  in 
discussing  the  instance  of  a  breaking  into 
a  building,  a  single  room,  used  for  the 
sale  of  merchandise  and  in  part  as  a  post 
office,  where  only  goods  of  the  merchant- 
.  man  were   taken,   said :    *  If  we  construe 
this  section  to  mean  that  any  entry,  with 
felonious  intent,  into  any  part  of  a  build- 
ing used  in  part  as  a  post  office,  is  punish- 
able in  the  federal  court,  then  it  would 
give  the  court  jurisdiction  of  a  common- 
law    offense.     This    jurisdiction    federal 
courts  cannot  exercise.     But  if  we  con- 
strue the  sectipn  to  punish  an  entry  into 
that  part  of  the  building  used  as  a  post 
office,    with    intent    to    commit    larceny 
therein,  the  jurisdiction  can  be  sustained. 
The  section  is  ambiguous.     Under*  these 
circumstances,  it  must  be  construed  "  ut 
magis  valent  quam  pereat."     "  If,"  says 
Mr.  Justice  Story  in  U.  S.  v.  Coombs,  12 
Pet.  72,  76,  9  U.  S.  (L.  ed.)   1004,  1006. 
"  the  section  admits  of  two  interpretations 
—  one  which   brings  it  within,   and   the 
other  passes  it  beyond,  the  constitutional 
authority   of    Congress  —  it   will   become 
our  duty  to  adopt  the  former  construc- 
tion, because  a  presumption  ought  never 
to  be  indulged  that   Congress  meant   to 
exercise  or  usurp  any  unconstitutional  au- 
thority, unless  that  conclusion  is  forced 
upon   the   court    by    language   altogether 
unambiguous.'*    In  U.  S.  v.  Campbell  [C. 
0.  Ore.  1883]   16  Fed.  233,  Judge  Deady 
sustained  the  demurrer  to  an  indictment 
charging  a  defendant  under  this  section, 
because  the  indictment  did  not  state  that 
the  larceny  was  intended  for  that  part 
of  the  building  used  as  a  post  office.    In 
U.  S.  f>.  Williams,  [E.  D.  S.  C.  1893]  57 
Fed.  201,  an  indictment  under  this  section 
was  sustained.     The  word  "  therein  '*  in 
the  indictment,  used  also  in  the  section, 
was  held  to  refer  to  the  post  office.  It  was 
thus  distinguished  from  the  case  of  U.  8. 
I?.  Campbell   [  (C.  C.  Ore.   1883)    16  Fed. 
233]   The  indictment  in  this  latter  case 
used  the  words  "  in  said  building,''  and  so 
would  mean  in  any  part  of  the  building, 
whether  used  as  a  post  office  or  not.     So 
it  was  held  bad  on  demurrer.     This  con- 
struction  of  the   section    seems,   also,   to 
have  met  the  approval  of  Judge  Brown, 
of  Net^r  York,  in  U.  S.  f?.  Yennie  [S.  D. 
N.  Y.  1896]  74  Fed.  221.     It  is  distinctly 
decided  in  U.  S.  v.  Saunders  [D.  C.  Ind. 
1896]    77   Fed.   170.     The  evidence  being 
uncontradicted  that  the  breaking  into,  the 
entry,   and   the  larceny   were   neither   of 
them  in  that  part  of  the  building  used  as 
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a  post  office,  the  defendant  cannot  be  con- 
victed under  this  section.'" 

A  room  used  by  a  postmaster  for  post- 
office  purposes  is  within  the  meaning  of 
this  section.  U.  S.  v.  Yennie,  (S.  D.  N.  Y. 
1896)  74  Fed.  221,  wherein  it  was  held 
that  an  entry  by  opening  the  door  of  a 
paymaster's  private  room  where  the  vault 
was  in  which  stamps  were  kept,  and  by 
opening  the  locked  vault  for  the  purpose 
of  stealing  stamps,  constituted  a  forcible 
breaking  and  entry  into  a  post  office 
within  this  section. 


III.  Indictment 

Joinder  of  counts^ — An  offense  for  bur- 
glarizing a  post  office  under  this  section 
and  an  offense  for  stealing  certain  prop- 
erty of  the  United  States  out  of  that  office 
under  section  47  (see  supra,  p.  612)  may 
be  contained  in  the  same  indictment  in 
separate  counts  and  the  defendant  may 
be  found  guilty  on  both  counts.  Morgan  v. 
Sylvester,  (C.  C.  A.  8th  Cir.  1916)  231  Fed. 
886,  wherein  the  court  said :  "  Counsel 
for  appellees  contend  that  the  offense  of 
larceny  charged  in  the  second  count,  based 
on  section  47,  was  only  a  continuation 
of  the  offense  of  burglary  charged  in 
the  first  count  based  on  section  192; 
that  the  two  were  one  continuing  offense, 
and  constituted  only  one  crime,  for  which 
they  could  lawfully  be  punished.  In  sup- 
port of  their  contention  they  rely  upon 
the  following  cases;  Halligan  v.  Wayne, 
[C.  C.  A.  9th  Cir.  1910]  102  C.  C.  A.  410, 
179  Fed.  112;  Munson  v.  McClaughry,  [C. 
C.  A.  8th  Oir.  19121  117  C.  C.  A.  180,  198 
Fed.  72,  42  L.  R.  A.  (N.  S.)  302;  Steens 
f.  McClaughry,  [C.  C.  A.  8th  Cir.  1913] 
126  C.  C.  A.  102,  207  Fed.  18,  51  L.  R.  A. 
(N.  S.)  390;  and  O'Brien  r.  McClaughry, 
[C.  C.  A.  8th  Cir.  1913]  126  C.  C.  A.  540, 
209  Fed.  816.  These  cases  give  counte- 
nance to  their  contention,  and  upon  their 
authority  the  learned  trial  judge  made 
the  order  appealed  from  in  this  case. 

''After  those  cases  were  decided,  and  be- 
fore the  judgment  appealed  from  those 
rendered  in  the  District  Court,  the  Su- 
preme Court  of  the  United  States  handed 
down  its  opinion  in  the  case  of  Morgan  v. 
Devine,  [1915]  237  U.  S.  632,  35  S.  Ct. 
712,  59  U.  S.  (L.  ed.)  1153,  in  which  it 
disapproved  of  the  doctrine  announced  in 
the  cases  supra,  saying  (Mr.  Justice  Day 
delivering  the  opinion  of  that  court)  as 
follows: 

" '  We  think  that  it  is  manifest  that 
Congress  in  the  enactment  of  those  sections 
[19^^192  —  section  190  being  practically 
the  same  as  section  47  involved  in  the 
present  case]  intended  to  describe  sepa- 
rate and  distinct  offenses,  for  in  section 
190  [47]  it  is  made  an  offense  to  steal 
any  mail  bag  or  other  property  belonging 
to  the  Post  Office  Department,  irrespec- 


tive of  whether  it  was  necessary,  in  order 
to  reach  the  property,  to  forcibly   break 
and  enter  into  a  post  office  building.     The 
offense  denounced  by  that  section  is  com- 
plete when  the  property  is  stolen,  if  it 
belonged  to  the  Post  Office  Department, 
however  the  larceny  be  attempted.     Sec- 
tion  192  makes  it  an  offense  to  forcibly 
break   into  or   attempt   to  break   into   a 
post  office,  with  intent  to  commit  in  such 
post  office  a  larceny  or  other  depredation. 
This   offense  is   complete  when  the   post 
office  is  forcibly  broken  into,  with  intent 
to  steal  or  commit  other  depredation.     It 
describes   an   offense   distinct   and   apart 
from  the  larceny  or  embezzlement  .which 
is    defined    and    made    punishable    under 
section   190   [47].     If  the  forcible  entry 
into  the  post  office  has  been  accomplished 
with  the  intent  to  commit  the  offenses  aa 
described,  or  any  one  of  them,  the  crime 
is  complete,  although  the  intent  to  steal 
or  commit  depredation  in  the  post  office 
building    may    have    been    frustrated    or 
abandoned  without  accomplishment.     And 
so,  under  section  190  [47],  if  the  property 
is  in   fact  stolen,  it  is  immaterial   how 
the  post  office  was  entered,  whether   by 
force  or  as  a  matter  of  righf,  or  whether 
the  building  was  entered  into  at  alL     It 
being  within  the  competency  of  Congress 
to  say  what  shall  be  offenses  against  the 
law,  we  think  the  purpose  was  manifest 
in  these  sections  to  create  two  offenses. 
Notwithstanding  there  is  a  difference  in 
the  adjudicated  cases  upon  this  subject, 
we  think   the   better   docjtrine   recognizes 
that,  although  the  transaction  may  be  in 
a  sense  continuous,  the  offenses  are  sepa- 
rate, and  each  complete  in  itself.' 

''  To  the  same  effect  is  the  case  of  Ebling 
t>.  Morgan,  [1915]  237  U.  S.  625,  36  S.  Ct. 
710,59  U.  S.  (L.  ed.)  1151. 

"  On  the  autliority  of  these  cases,  the 
contention  of  the  appellees  cannot  be  susr 
tained.  There  was  no  doubt  jeopardy  in 
the  sentence  imposed  on  the  second  count. 
The  two  counts  charged  two  separate 
offenses,  and  they  were  punishable  sepa- 
rately according  to  the  provisions  of  the 
sections  of  the  statute  quoted." 

In  Ex  p.  Peters,  (W.  D.  Mo.  1880)  12 
Fed.  461,  it  was  held  that  a  count  in  an 
Indictment  charging  an  offense  under  this 
section  might  properly  be  joined  with  one 
charging  an  offense  under  section  former 
R.  S.  sec.  5469  (now  part  of  sec.  194  of 
the  Penal  Law  set  out  infrcL,  p.  754), 
where  both  offenses  were  of  the  same  class 
and  grew  out  of  the  transactions  as  pro-  - 
vided  by  R.  S.  sec.  1024.  (See  vol.  2,  p. 
676. ) 

An  indictment  charging  in  one  count 
forcible  breaking  into  a  building  with  in- 
tent to  commit  larceny,  and  also  that  the 
defendants  did  then  and  there  steal  post- 
age stamps,  etc.,  charges  both  an  offense 
under  this  section  and  section  190  (see 
infra,  p.  747),  but  is  not  duplicitoiu,  tm 
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both  offenses  relate  to  and  are  parts  of 
the  same  transaction.  U.  S.  v,  Yennie, 
(S.  D.  N.  Y.  1896)  74  Fed.  221. 

Sufficiency  of  allegations. — An  indict- 
ment which  charges  the  breaking  into  a 
building  used  in  part  as  a  post  office,  with 
intent  to  steal  the  property  of  the  United 
States  therein,  sufficiently  advises  the  de- 
fendant of  the  precise  character  of  the 
charge  against  him,  and  is  within  the 
meaning  of  this  section.  U.  S.  v.  Saund- 
ers, (D.  C.  Ind.  1896)  77  Fed.  170. 

An  indictment  which  charges  that  the 
defendant  forcibly  .broke  into  a  *^  building 
used  in  part  as  the  post  office,  .  .  . 
with  intent  to  commit  therein  larceny, 
and  did  then  and  there  steal,  etc.,  moneys 
belonging  to  the  post-office  department  of 
the  United  States/'  is  sufficient  under  this 
section.  U.  S.  c.  Williams,  (E.  D.  S.  C. 
1893)  57  Fed.  201. 

An  indictment  charging  defendant  with 
breaking  into  a  building  used  in  part  as 
a  post  office,  with  the  intent  then  and 
there  in  snid  building  to  commit  larceny 
is  demurrable.  U.  S.  t;.  Campbell.  (C.  C. 
Ore.  1883)   16  Fed.  233. 

"The  objection  seems  to  be  to  the  stating 
that  the  post  office  is  located  at  Granville, 
without  stating  that  Granville  is  in  the 
county  of  Licking.  The  acta  are  cliarged 
to  have  been  committed  in  Licking  county, 
and  it  is  alleged  that  the  accused  '  then 
and  there  broke  and  entered  a  building 
then  and  there  used,  in  part,  as  a  post 
oflSce,'  to  wit,  the  poHt  office  at  Granville, 
lliis  certainly  locates  the  post  office  with 
such  certainty  as  to  leave  no  room  for 
doubt  as  to  the  one  intende<l  to  be  de- 
scribed, and  no  room  for  another  convic- 
tion f(jr  the  same  offense  because  of  am- 
biguity in  the  terms  of  the  indictment." 
Confiidine  r.  U.  S.,  (C.  C.  A.  6th  Cir. 
1901)  112  Fed.  342,  60  C.  C.  A.  272. 

An  indictment  does  not  charge  an 
offense  under  this  section  where  it  charges 
the  breaking  into  a  building  used  in  part 
ai}  a  post  office,  with  intent  to  commit 
larceny  "  in  said  building,"  but  fails  to 
charge  an  intent  to  commit  larceny  in  that 
part  of  the  building  used  as  a  post  office, 
to  which  part  only  the  statute  applies, 
r.  S.  p.  Martin,  (N.  D.  Ala.  1905)  140 
Fed.  266. 

IV.  TWAL 

Challenges. —  This  is  in  no  sense  a  com- 
mon-law offense,  and  is  not  of  the  crimes 
known  as  felonies,  within  the  principles 
established  in  interpreting  statutes  using 
the  term  without  further  definition.  It 
f'Jlotv-8  that  a  court-  commits  no  error  in 


limiting  the  accused  to  three  peremptory 
challenges  (see  voL  6,  p  1078).  Consi- 
dine  v.  U.  S.,  (C.  0.  A.  6tli  Oir.  1901) 
112  Fed.  342,  50  C.  C.  A.  272. 


V.   EVIMCNOE 

The  evidence  being  uncontradicted  that 
the  breaking  into,  the  entry,  and  the 
larceny  were  neither  of  them  in  that  part 
of  the  building  used  as  a  post  office,  the 
defendant  cannot  be  convicted  under  this 
section.  U.  S.  r.  Shelton,  (C.  C.  S.  C. 
1900)  100  Fed.  831.  Compare  In  re  By- 
ron, (S.  D.  N.  Y.  1883)   18  Fed.  722. 

The  fact  that  the  prisoners  were  found 
in  the  building  after  the  building  had  been 
closed  for  the  night,  and  after  all  persons 
had  been  apparently  removed,  is  sufficient 
prima  facie  evidence  of  a  forcible  break- 
ing. The  prisoners  are  not  entitled  to  the 
presumption  that  they  had  hidden  them- 
selves within  the  building,  merely  because 
they  had  been  seen  with  other  pexBonB- 
lawfully  in  the  premises  before  they  were 
closed  for  the  night.  U.  S.  v.  Lantry, 
(S.  D.  N.  Y.  1887)  30  Fed.  232. 

In  Coleman  v.  U.  S.,  (C.  C.  A.  6th  Oir. 
1917)  239  Fed.  711,  162  C.  C.  A.  646,  it 
was  held  that  the  evidence  supporting  an 
indictment  charging  offenses  under  this 
section  and  section  190  was  sufficient  to 
warrant  the  case  going  to  the  jury. 


VI.  Sjentiotcb 

A  sentence  to  ten  years  in  groas  and  a 
fine  of  two  thousand  dollars  where  the  de- 
fendant is  convicted  under  an  indictment 
charging  separate  offensea  in  -different 
counts  is  erroneous.  The  court  should 
specify  the  sentence  under  each  count. 
But  a  sentence  in  gross  is  irregular  merely 
and  not  void  and  cannot  be  corrected  by 
habeas  corpus.  Howard  v,  Moyer,  (N.  D. 
Ga.  1913)  206  Fed.  666,  followed  by 
Blake  i\  Moyer,  (N.  D.  Ga.  1913)  206 
Fed.  669,  (C.  0.  A.  6th  Cir.  1W8)  208 
Fed.  678,  126  C.  C.  A.  676. 


Vn.  CJoNvicnoif  AS  Bab  to  Pboseoutiow 
Under  State  Statxtte 

A  conviction  under  this  section  does 
not  bar  a  prosecution  under  a  state  stat- 
ute for  the  same  act  under  an  indict- 
•ment  charging  burglary.  State  v.  Moore, 
(1909)  143  la.  240,  121  N.  W.  1052,  21 
Ann.  Cas.  63;  People  v.  Burke,  (1910) 
161  Mich.  397,  126  N.  W.  446. 


Sec.  193.     [Unlawfully  entering  postal  car,  etc.]    Whoever,  by  vio- 
lence, shall  enter  a  post-office  nar,  or  any  apartment  in  any  car,  steamboat, 
or  vessel,  a.ssig:ned  to  the  use  of  the  Mail  Service,  or  shall  willfully  or 
maliciously  assault  or  interfere  with  any  postal  clerk  in  the  discharge  of 
7  F.  S.  A.— 25 
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his  duties  in  connection  with  such  car,  steamboat,  vessel,  or  apartment 
thereof,  or  shall  willfully  aid  or  assist  therein,  shall  be  fined  not  more  than 
one  thousand  dollars,  or  imprisoned  not  more  than  three  years,  or  both. 
[35  Stat,  L,  1125.] 

This  section  was  drawn  from  an  Act  of  March  3,  1903,  ch.  1009,  I  5,  32  Stat.  L. 
1176,  which  was  as  follows: 

"  Sec.  6.  Whoever  by  violence  enters  a  railway  post-oflRce  car  or  any  apartment  in 
any  railway  car  assigned  to  the  use  of  the  Railway  Mail  Service,  or  who  willfuUy 
or  maliciously  assaults  a  railway  postal  clerk  in  the  discharge  of  his  duties  in  con- 
nection with  such  car  or  apartment,  and  whoever  willfully  aids  or  assists  therein, 
shall  for  every  such  offense  be  punishable  by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  imprisonment  for  not  more  than  three  years." 

>^niile  this  section  was  not  specifically  repealed  it  undoubtedly  came  within  the 
general  repealing  clause  of  section  341,  infra,  this  title.  « 

This  section  was  broadened  to  include  steamboats  and  vessels,  the  words  "  or  interfere 
with  "  were  inserted  after  the  words  **  maliciously  assault "  and  the  words  "  or  both  " 
were  added  at  the  end  of  the  section. 


Sec.  194.  [Stealing,  secreting,  embenling,  etc.,  mail  matter  or  oon- 
tents.]  Whoever  shall  steal,  take,  or  abstract,  or  by  fraud  or  deception 
obtain,  from  or  out  of  any  mail,  post-office,  or  station  thereof,  or  other 
authorized  depository  for  mail  matter,  or  from  a  letter  or  mail  carrier, 
any  letter,  postal  card,  package,  bag,  or  mail,  or  shall  abstract  or  remove 
from  any  such  letter,  package,  bag,  or  mail,  any  article  or  thing  contained 
therein,  or  shall  secrete,  embezzle,  or  destroy  any  such  letter,  postal  card, 
package,  bag,  or  mail,  or  any  article  or  thing  contained  therein ;  or  whoever 
shall  buy,  receive,  or  conceal,  or  aid  in  buying,  receiving,  or  concealing, 
or  shall  unlawfully  have  in  his  possession,  any  letter,  postal  card,  package, 
bag,  or  mail,  or  any  article  or  thing  contained  therein,  which  has  been  so 
stolen,  taken,  embezzled,  or  abstracted,  as  herein  described,  knowing  the 
same  to  have  been  so  stolen,  taken,  embezzled,  or  abstracted;  or  whoever 
shall  take  any  letter,  postal  card,  or  package,  out  of  any  post-office  or 
station  thereof,  or  out  of  any  authorized  depository  for  mail  matter,  or 
from  any  letter  or  mail  carrier,  or  which  has  been  in  any  post-office  or 
station  thereof,  or  other  authorized  depository,  or  in  the  custody  of  any 
letter  or  mail  carrier,  before  it  has  been  delivered  to  the  person  to  whom 
it  was  directed,  with  a  design  to  obstruct  correspondence,  or  to  pry  into  the 
business  or  secrets  of  another,  or  shall  open,  secrete,  embezzle,  or  destroy 
the  same,  shall  be  fined  not  more  than  two  thousand  dollars,  or  imprisoned 
not  more  than  five  years,  or  both.     [35  Stat.  L.  1125.] 

This  section  was  drawn  from  R.  S.  sec.  3892  (Act  of  June  8,  1872,  ch.  336,  17  Stat 
L.  302),  relating  to  intercepting  or  secreting  letters;  R.  S.  sec.  5460  (Act  of  June  8, 
1872,  ch.  335,  17  Stat.  L.  318),  relating  to  stealing  or  fraudulently  obtaining  mail, 
opening  valuable  letters,  etc.,  and  R.  S.  sec.  6470  (Act  of  June  8,  1872,  oh.  336,  17 
Stat.  L.  310),  as  amended  by  an  Act  of  Feb.  27,  1877,  ch.  60,  19  Stat.  L.  253,  relating 
to  receiving  articles  stolen  from  the  mail.  The  three  Revised  Statutes  sections  from 
which  this  section  was  derived  enumerated. the  various  articles  or  things  the  taking  of 
which  was  made  punishable.  This  enumeration  has  been  omitted  and  the  section 
changed  so  as  to  punish  the  taking  of  anything  from  the  nuiils  by  one  not  authorised 
to  do  so.  These  sections,  which  were  repealed  by  section  341,  infray  this  title,  were  sk 
follows : 

*'  Sec.  3892.  Any  person  who  shall  take  any  letter,  postal  card,  or  packet,  although 
it  does  not  contain  any  article  of  value  or  evidence  thereof,  out  of  a  post-office  or 
branch  post-office,  or  from  a  letter  or  mail  carrier,  or  which  has  been  in  any  post- 
office  or  branch  post-office  or  in  the  custody  of  any  letter  or  mail  carrier,  before  it  has 
been  delivered  to  the  person  to  whom  it  was  directed,  with  a  design  to  obstruct  the 
OOireBpondence,  or  to  pry  into  the  business  or  secrets  of  another,  or  shall  secrete, 
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embezzle^  or  destroy  the  same,  Bhall,  for  every  such  offense,  be  panishable  by  a  fine  of 
not  more  than  five  hundred  dollars,  or  by  imprisonment  at  hard  labor  for  not  more 
than  one  year,  or  by  both." 

"  Sec.  5469.  Any  person  who  shall  steal  the  mail,  or  steal  or  take  from  or  out  of  any 
mail  or  post-office,  branch  post-office,  or  other  authorized  depository  for  mail-matter, 
any  letter  or  packet;  any  person  who  shall  take  the  mail,  or  any  letter  or  packet  there- 
from, or  from  any  post-office,  branch  post-office,  or  other  authorized  depository  for 
mail-matter,  with  or  without  the  consent  of  the  person  havins  custody  thereof,  and 
open,  embezzle,  or  destroy  any  such  mail,  letter,  or  package  which  shall  contain  any 
note,  bond,  draft,  check,  warrant,  revenue-stamp,  postage-stamp,  stamped  envelope, 
money -order,  certificate  of  stock,  or  other  pecuniary  obligation  or  security  of  the 
Government,  or  of  anv  officer  or  fiscal  agent  thereof,  of  any  description  whatever;  any 
bank-note,  bank  post-iill,  bill  of  exchange,  or  note  of  assignment  of  stock  in  the  funds; 
any  letter  of  attorney  for  receiving  annuities  or  dividends,  selling  stock  in  the  funds,  or 
collecting  the  interest  thereof;  any  letter  of  credit,  note,  bond,  warrant,  draft,  bill, 
promissory  note,  covenant,  contract,  or  agreement  whatsoever,  for  or  relating  to  the 
payment  or  the  delivery  of  any  article  of  value,  or  the  performance  of  any  act,  matter, 
or  thing;  any  receipt,  release,  acquittance,  pr  discharge  of  or  from  any  debt,  covenant, 
or  demand,  or  any  part  thereof;  any  copy  of  record  of  any  judgment  or  decree  in  any 
court  of  law  or  chancery,  or  any  execution  which  may  have  issura  thereon;  any  copy  of 
any  other  record,  or  any  other  article  of  value,  or  any  writing  representing  the  same; 
any  person  who  shall,  by  fraud  or  deception,  obtain,  from  any  person  having  custody 
thereof,  any  such  mail,  letter,  or  packet  containing  any  such  article  of  value  shall, 
although  not  employed  in  the  postal  service,  be  punishable  by  imprisonment  at  hard 
labor  for  not  less  than  one  year  and  not  more  than  five  years.''' 

"Skc.  5470.  Any  person  who  shall  buy,  receive,  or  conceal,  or  aid  in  buying,  receiv- 
ing, or  concealing,  any  note,  bond,  draft,  check,  warrant,  revenue-stamp,  postage-stamp, 
stamped  envelope,  postal  card,  money-order,  certificate  of  stock,  or  other  pecuniary 
obligation  or  security  of  the  Government,  or  of  any  officer  or  fiscal  agent  thereof,  of 
any  description  whatever;  any  bank-note,  bank  post-bill,  bill  of  exchange,  or  note  of 
assignment  of  stock  in  the  fimds;  any  letter  of  attorney  for  receiving  annuities  or 
dividends,  selling  stock  in  the  funds,  or  collecting  the  interest  thereof;  any  letter  of 
credit,  note,  bond,  warrant,  draft,  bill,  promissory  note,  covenant,  contract,  or  agree- 
ment whatsoever,  for  or  relating  to  the  pay^ient  of  money  or  the  delivery  of  any  article 
of  value,  or  the  performance  of  any  act,  matter,  or  thing;  any  receipt,  release, 
acquittal,  or  discharge  of  or  from  any  debt,  covenant,  or  demand,  or  any  part  thereof; 
any  copy  of  the  record  of  any  judgment  or  decree  in  any  court  of  law  or  chancery,  or 
any  execution  which  may  have  issued  thereon';  any  copy  uf  any  other  record,  or  any 
other  article  of  value  or  writing  representing  the  same,  knowing  any  such  article  or 
thing  to  have  been  stolen  or  embezzled  from  the  mail,  or  out  of  any  post-office,  branch 
post-office,  or  other  authorized  depository  for  mail-matter,  or  from  any  person  having 
custody  thereof,  shall  be  punishable  by  a  fine  of  not  more  than  two  thousand  dollars, 
and  by  imprisonment  at  hard  labor  for  not  more  than  five  years.'' 

I.  Construction  and  application,  755  this   section   said:    "The   nature   of   the 

1.  In  general,  756  offenses  created  by  the  two  sections  differs 

2.  Definitions,  756  in  essential  particulars.     Section  6469  is 

3.  Period  of  federal  protection  for  concerned  more  especially  with  thefts  and 

mail  matter,  767  embezzlements   from   the   mails   for   pur- 

4.  Necessity   that   element   of   lar- •     poses  of  gain.     Section  3892  deals  with 

ceny  exist,  758  unauthorized  meddling  with  the  mails  for 

5.  Intent,  758  ^^^  purpose  of  gratifying  mere  malice  or 
n.  Procedure,  758  »  prying  curiosity.    The  intent  or  purpose 

1.  Preliminary  examination,  758  which  constitutes  the  gist  of  the  offense  is 

2.  Indictment  or  information,  769  one  thing  in  one  of  the  sections,  and  quite 

3.  Evidence   760  *  different  thing  in  the  other." 

4.  Question'for  jury,  761  Under  former  R.  S.  sec.  5469,  it  was 

5.  Sentence  762  only  necessary  to  show  that  the  article 
III.  Receiving      o'r       concealing      stolen  embezzled  or  Uken  was  a  letter  or  packet 

propertv   762  properly  deposited,  etc.     Goode  v.  U.  8., 

IV.  Civil  liability,  763  (1895)    169  U.  S.  663,  16  S.  Ct.  136,  40 

^  U.  S.   (L.  ed.)  297. 

If  a  letter  written  to  a  certain  indi- 
L  CoxsTOUcnoN  and  Application  vidual   was   intended   for   the  person   to 

whom  it  was  directed,  and  also  for  an- 

1.  in  General  other  person;    and   such  other  person  is 

In  U.  S.  p.  Davis,   (W.  D.  Mich.  1888)        authorized  by  the  writer  to  take  the  let- 

33    Fed.    865,    the    court    comparing   the       ter  out  of  the  post  office  and  read  it,  by 

offenses   cited   by    former   R.    S.    sections       so  taking  out  and  reading  the  letter,  there 

5469  and  3892  both  of  which  went  into       is  no   violation   of   the   post   office   law. 
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U.  S.  f.  Tanner,    (1864)    6  McT^an   128, 
28  Fed.  Cas.  No.  16,430. 

In  U.  S.  V,  Marselis,  (1849)  2  Blatchf. 
108,  26  Fed.  Gas.  No.  15,724  it  was  held 
that  if  a  person  took  a  letter  containing 
money,  in  a  post  office  building,  from  and 
out  of  that  part  of  it  appropriated  to  the 
deposit  of  the  letter,  with  intent  to  con- 
vert its  contents  to  his  c)wn  use,  he  wan 
guilty  of  stealing  the  letter  from  and  out 
of  the  post  office,  within  section  22  of  the 
Act  of  March  3,  1825,  even  though  he 
only  transferred  the  letter  Xn  his  pocket, 
and  did  not  remove  it  beyond  the  building 
containing  the  post  office.  See  also  VL  8. 
r.  Nott,  (1839)  1  Mclean  499,  27  Fed. 
Cas.  No.  15,900. 


2.  Definitions 

**  MaiL" —  The  term  **  mail  "  may  mean, 
either  the  whole  body  of  matter  trans- 
ported by  the  postal  agents  or  any  letter 
or  package  forming  a  component  part  of 
it.  U.  8.  V.  Inabnet,  (D.  C.  S.  C.  1890) 
41  Fed.  130. 

Decoy  letters  if  properly  mailed  become 
mail  matter  and  are  within  the  protection 
of  this  section.  Montgomery  v.  U.  8., 
(1896)  1^2  U.  S.  410,  16  S.  Ct.  797,  40  U. 
8.  (L.  ed.)  1020,  wherein  the  court  said: 
"  Thomas  M.  Montgomery,  the  plaintiif  in 
error,  was  indicted  in  the  Circuit  Court 
of  the  United  8tates  for  the  Eastern  Dis- 
trict of  Tennessee,  for  the  crime  of  em- 
bezzling and  stealing,  on  March  8  and  9, 
1890,  certain  letters  containing  money  in 
United  States-  currency,  which  had  come 
into  his  possession  as  a  railway  postal 
clerk  or  route  agent,  on  the  railway  mail 
route  Chattanooga,  Tennessee,  and  Bristol, 
Tennessee.  The  defendant  was  tried,  con- 
victed and  sentenced  to  be  confined  at 
bard  labor  for  the  term  of  two  years  in 
the  penitentiary  at  (Johimbus,  Ohio.  At 
the  trial  it  appeared  that  the  letters  taken 
had  been  mailed  for  the  purpose  of  detect- 
ing the  defendant;  in  other  words,  were 
'decoy'  letters;  and  thereupon  the  de- 
fendant asked  the  court  to  instruct  the 
jury  that,  as  the  letters  taken  were  mailed 
for  the  purpose  of  entrapping  defendant 
into  the  commission  of  a  crime,  there 
could  be  no  conviction  of  the  defendant 
for  the  taking  of  said  letters.  The  refusal 
of  the  court  to  so  charge  is  the  subject  of 
the  first  assignment  of  error.  To  dispose 
of  this  assignment  it  is  sufficient  to  cite 
the  case  of  Goode  v,  U.  S.,  [1895]  159 
U.  8.  663,  [16  S.  Ct.  136,  40  U.  8.  (L.  ed.) 
297]  where  it  was  held  that,  in  an  indict- 
ment against  a  letter  carrier  charged  with 
secreting,  embezzling  or  destroying  a  let- 
ter containing  postage  stamps,  the  fact 
that  the  letter  was  a  decoy  is  no  defense." 

But  where  a  decoy  letter  addressed  to  a 
fictitious  person,  or  to  a  place  where  there 
was   no   post   office,    was   placed    in   the 


*•  nixie  basket,"  a  receptacle  in  the  post 
office  for  unmailable  matter,  and  marked 
money  was  taken  therefrom  by  the  em- 
ployee in  charge  of  sorting  the  contents 
of  such  basket,  it  was  held  that  such  a 
letter  was  not  "  mail  matter  "  within  this 
section.  U.  &  v.  Rapp,  (N.  D.  Ga.  1887) 
30  Fed.  818.  See  also  U.  8.  v.  Cotting- 
ham,  ( 1852 )  2  Blatchf.  470,  25  Fed.  Cas. 
No.  14,872. 

Post  office. — To  constitute  a  post  office 
under  section  22  of  the  Post  Office  Act  of 
March  3,  1825,  it  was  held  that  the  place 
where  the  business  of  keeping,  forwarding, 
and  distributing  mailable  matter  was  con- 
ducted need  not  be  a  building  set  apart  for 
that  use,  or  an  apartment  or  room 
.  in  a  building;  but,  according  to  the 
extent  of  the  business  done,  might  be 
a  desk,  or  a  trunk  or  box  carried  about 
a  house,  or  from  one  building  to  an- 
other. The  place  of  the  deposit  of 
mailable  matter  would,  in  this  sense, 
constitute  the  post  office,  and  anything 
taken  out  of  that  place  of  reception 
or  keeping  would  be  taken  from  or 
out  of  the  post  office,  within  section  22  of 
said  Act,  without  regard  to  the  distance 
of  removal,  or  to  circumjacent  inclosures 
or  rooms.  U.  S.  r.  Marselis,  (1849)  2 
Blatchf.  108,  26  Fed.  Cas,  No.  15,724.  See 
also  U.  S.  t*.  Nott,  (1839)  1  McLean  499, 
27  Fed.  Os.  No.  15,900. 

"The  term  'branch  post  office,'  within 
the  meaning  of  the  Act,  includes  every 
place  within  such  office  where  letters  are 
kept  in  the  regular  course  of  business,  for 
reception,  stamping,  assorting,  or  deliv- 
ery. .  .  .  While  there  was  no  direct 
evidence  that  this  branch  post  office  was 
established  bv  authority  of  the  postmas- 
ter-general, there  was  evidence  that  it 
was  known  as  the  Roxbury  station  of  the 
Boston  post  office,  had  been  used  as  such 
for  years,  and  that  it  was  a  post  office 
de  facto.  For  the  purposes  of  this  case, 
it  was  quite  unnecessary  to  show  that  it 
had  been  regularly  established  as  such 
.by  law."  Goode  r.  U.  8.,  (1895)  159  U. 
S.  663,  16  S.  Ct.  136,  40  U.  8.  (L.  ed.) 
297. 

Authorized  depository  for  mail  matter. 
— "  If  to  meet  the  requirements  of  this 
section  it  were  necessary  to  show  that  the 
letter  was  deposited  in  one  of  the  ordi- 
nary boxes  accessible  to  the  public  and  used 
for  the  reception  of  letters  regularly 
mailed,  the  evidence  is  obviously  insuffi- 
cient, since  it  is  shown  that  McGrath,  in 
mailing  this  letter,  passed  by  the  place 
where  letters  were  usually  mailed,  en- 
tered the  back  room  of  the  office,  where 
letters  were  sorted,  and  put  this  letter 
into  Goode's  box.  This  was  clearly  suffi- 
cient to  charge  Goode  with  the  duty  of 
delivering,  or  attempting  to  deliver,  the 
letter,  and  it  makes  no  difference  that, 
before  it  was  put  into  this  box,  it  did  not 
go  through  the  usual  channel  or  reach  it 
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in  the  ordinary  way.  ...  Of  course, 
a  letter  thrown  upon  the  floor,  or  laid 
npon  a  desk'  appropriated  to  other  and 
different  purposes,  could  not  be  said  to 
have  been  deposited  in  the  post  office;  but 
if  it  be  put  in  any  place  where  letters  are 
usually  kept  or  dejjosited  for  any  pur- 
pose, we  think  it  is  within  the  Act." 
Goode  t?.  U.  8.,  (1806)  159  U.  S.  663,  16 
S.  Ct.  136,  40  U.  S.  (L.  ed.)  297. 

The  top  or  outside  of  a  letter  box,  at- 
tached to  a  lamp-post,  is  not  an  author- 
ized depository  lor  mail  matter.  (1883) 
17  Op.  Atty.-Gen.  624,  followed  in  U.  S. 
V.  Lophansky,  (E.  D.  Pa.  1916)  232  Fed. 
297,  wherein  the  court  said :  "  The  ques- 
tion may  be  thus  formulated:  Section 
194  of  the  Act  of  Congress  of  March  4, 
1909,  makes  it  an  offense  to  extract  any 
mall  which  has  been  deposited  in  a  letter 
box  designated  as  an  '  authorized  'de- 
pository '  for  such  mail  matter.  The  lan- 
Suage  of  the  Act  is  *  from  or  out  of.'  The 
efendant  is  not  charged  to  have  taken 
anything  '  from '  a  letter  box,  in  the  sense 
of  taking  it  '  out  of  *  the  box,  because 
what  is  charged  to  have  been  taken  had 
never  been  deposited  in  the  box.  We  are 
therefore  asked  to  construe  the  Act  of 
Congress  as  if  the  evidence  had  shown  the 
fact  to  have  been  that  the  mail  matter 
testified  to  have  been  taken  by  the  defend- 
ant had  been  placed  on,  but  outside  of, 
the  box,  ana  to  rule  whether  this  consti- 
tuted the  offense  defined  in  the  quoted 
section  of  the  statute.  The  rule  that 
penal  statutes  must  be  strictly  construed 
is  in  this  case  fortified  by  the  observation 
that  Congress  might  well  have  hesitated 
to  extend  the  penalties  of  this  law  so  as 
to  embrace  mail  matter  which  had  not 
been  deposited  in  the  boxes.  Counsel  for 
the  United  States  display  (as  would  be 
expected)  some  embarrassment  in  oppos- 
ing the  demurrer,  because  it  has  the  sup- 
port of  a  ruling  of  the  Attorney  Oeneriu, 
expressed  in  an  opinion  given  the  Post 
Office  Department.  The  department  was 
advised  that  an  act  such  as  that  charged 
here  did  not  constitute  an  offense  under 
the  Penal  Code.  There  is  some  sanction 
pven  to  the  thought  that  this  ruling  was 
m  accord  with  the  will  of  Congress  by  the 
fact  that  the  phraseology  of  the  Act  has 
not  been  changed.  We  feel  justified  in  ac- 
cepting and  following  this  ruling." 

"Any  person'*  as  used  in  Act  1825, 
I  22,  providing  for  the  punishment  of 
"  any  person  "  who  "  shall  steal  the  mail " 
was  held  to  apply  to  a  post  office  clerk 
who  stole  a  letter  or  package  containing 
a  letter,  from  the  post  office  or  took  away 
and  embezzled  such  letter  or  package.  U. 
S.  p.  Marselis,  (1848)  2  Blatchf.  Ill,  26 
Fed.  Cas.  Xo.  15,726. 

In  another  early  case  it  was  held  that 
any  person,  whether  in  employment  of  the 
postal  department  or  not,  who  opened, 
embezzled,  or  destroyed  mail  matter  con- 
taining things  of  value,  or  the  representa- 


tives of  value,  was  within  this  section.  U. 
S.  t?.  Gruver,  (D.  C.  S.  C.  1888)  35  Fed. 
59. 


3.  Period  of  Federal  Protection  for  Mail 

Matter 

In  general. —  When  a  letter  is  placed 
in  a  post  office  it  is  within  the  legal  cus- 
tody of  the  officers  or  agents  of  uie  gov- 
ernment, and  while  it  so  continues,  the 
laws  of  the  United  Stat^  operate  upon  it 
to  the  exclusion  of  stdte  laws.  U.  S.  v, 
Eddy,  (1868)  1  Bias.  227,  25  Fed.  Cas. 
No.  15,024. 

But  Congress  only  intended  to  secure 
the  sanctity  of  the  mail  while  it  was  in 
the  cutody  of  the  postal  department  en 
route  from  the  sender  to  the  person  to 
whom  it  was  directed.     Beyond  the  pro- 
tection of  the  mail  while  discharging  the 
functions  of  postal  service  with  respect  to 
it,  the  federal  government  has  no  rightful 
power  or  legal  concern.    Its  right  to  im- 
pose any  penalties  is  an  incident  to  its 
power  to  establish  post  offices  and  post- 
roads,  and  in  the  discharge  of  this  func- 
tion to  protect  the  correspondence  from 
the  depredations  of  its  own  employees,  as 
well    as    the    imlawful    aggressions    of 
others.      It    would    be    reprehensible    to 
assume  that  Congress  made  a  pretext  of 
this  power  to  establish  rules  of  good  con« 
duct  and  pimish  violations  of  them  be- 
tween a  principal  and  agent  or  to  pro- 
mulgate   police    regulations    independent 
of  the  postal  service,  and  after  the  postal 
functions  had  been  performed.    Such  mat- 
ters are  of   local   concern,   amenable  to 
state  laws.     U.  S.  i>,  Safford,  (£.  D.  Mo. 
18^)  66  Fed.  942.    See  also  U.  Sw  v.  Par- 
sons, (1849)  2  Blatchf.  104,  27  Fed.  Cas. 
No.  16,000;    U.  S.  v.  Driscoll,   (1869)    1 
Lowell  303,  25  Fed.  Cas.  No.  14,994;    U. 
S.  V.  Sander,   (1865)    6  McLean  698,  27 
Fed.  Cas.  No.  16,219;    U.  S.  t;.  Lee,   (N. 
D.   €k.    1898)    90   Fed.    266;     U.    S.    r. 
Thoma,  (1879)  2  N.  J.  L.  J.  181,  28  Fed. 
Cas.  No.  16,471;    U.  S.  t?.  Huilsman,  (E. 
D.  Mo.  1899)  94  Fed.  486. 

A  letter  once  placed  in  the  post  office  is 
in  the  custody  of  the  law,  and  no  one 
except  the  writer  and  the  person  to  whom 
it  is  directed  or  some  one  authorized  by 
him,  has  the  right  while  it  is  there  to 
open  it  for  the  mere  purpose  of  ascertain- 
ing its  contents.  Neither  postmasters  nor 
other  officers  have  any  authority  to  open 
it  under  the  pretext  that  there  mi^ht  be 
something  improper  or  even  criminal 
therein.  U.  S.  i?.  Eddy,  (1858)  1  Biss. 
227,  25  Fed.  Cas.  No.  15,024. 

The  legal  custody  of  the  government 
continues  until  the  mail  matter  readies 
the  addressee  for  whom  it  was  intended, 
and  any  destruction  or  embezzlement  of 
such  a  letter,  which  by  mistake  has  left 
the  hands  of  the  postal  authorities,  and 
has  not  yet  reached  the  addressee,  may  be 
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punisiied  as  a  federal  crime.  U.  S.  i*.  Mc- 
Cready,  (W.  D.  Tenn.  1882)  11  Fed.  225; 
U.  S.  V.  Meyers,  (E.  D.  Wis.  1906)  142 
Fed.  907;  U.  S.  v.  BuUington,  {N.  D.  Ala. 
1908)   170  Fed.  121. 

"  From  the  language  used  there  can  be 
no  doubt  that  Congress  intended  to  pro- 
tect letters  sent  by  mail  from  embezzle- 
ment, and  from  interference,  with  the  im- 
proper designs  here  enumerated,  until 
they  reacliwl  their  deatinatirm  by  a  proper 
delivery.  The  offense  created  is  concern- 
mg  a  letter  which  .*  has  been  *  in  the  mail« 
as  well  as  the  unlawful  taking  of  a  let- 
ter *  out  of  a  post  office,'  or  *  from  a  letter 
or  mail  carrier,'  evidencing  an  intention 
on  the  part  of  Congress  to  orotect  postal 
correspondence  from  depredation  as  well 
after  it  has  left  the  actual  custody  of  the 
agents  and  officers  of  the  post-office  de- 
partment as  during  the  transit,  or  while 
m  the  post  office  or  in  the  hands  of  the 
letter  carrier  for  delivery."  U.  S.  v.  Mc- 
Cready,  (W.  D.  Tenn.  1882)    11  Fed.  225. 

Destruction  of  letter  withdrawn  from 
mail  by  postmaster. —  Wliere  a  postmas- 
ter having  written,  stamped,  artd  depos- 
ited a  letter  in  the  mail,  before  it  was 
transported,  withdrew  it  and  delivered  it 
to  defendant,  who  agreetl  to  take  it,  with 
other  mail,  to  the  addressee,  but  defend- 
ant instead  secreted  or  destroyed  the  let- 
ter, it  was  held  that  the  pos'tmaster's 
withdrawal  of  the  letter  terminated  the 
government's  authority  over  it,  and  that 
its  subsequent  destruction  constituted  no 
offense.  U.  8.  r.  Billington,  (N.  D.  Ala. 
1908)   170  Fed.  121. 

Letter  left  at  addressee's  place  of  busi- 
ness or  residence. — A  letter  left  by  a  mail 
carrier  according  to  the  usual  custom  of 
delivery  upon  the  desk  in  the  office  of 
the  person  to  whom  it  was  directed,  is  not 
the  subject  of  larceny  within  this  section. 
U.  S.  r.  Sanford,  (K.  D.  Mo.  1896)  66  Fed. 
942,  disapproving  U.  S.  r.  McCready,  (W. 
D.  Tenn.  1882)  11  Fed.  225.  wherein  it 
was  held  that  a  letter  left  by  a  carrier 
in  the  hall  of  a  building  by  direction  of 
the  addressee  is  within  this 'section. 

After  the  delivery  of  a  letter  to  the 
person  in  whose  care  it  was  addressed 
an  indictment  under  this  section  will  not 
lie  for  the  opening  or  destroying  such  let- 
ter or  the  taking  of  its  contents.  U.  S. 
V.  Huilsman,  (E.  D.  Mo.  1899)  94  Fed. 
486.  See  also  U.  S.  v.  Thoma,  (1879)  2 
N.  J.  L.  J.  181,  28  Fed.  Cas.  No.  16,471; 
U.  S.  V.  Mulvaney,  (1859)  4  Park.  Crim. 
(N.  Y.)  164;  U.  S.  v.  Parwms.  2  Blatchf. 
104,  27  Fed.  Cas.  No.  16.000.  But  see  U. 
S.  t?.  Hilbury,  (E.  D.  S.  C.  1887)  29  Fed. 
706. 

A  letter  directed  to  a  certain  person, 
"care  Kimball  House,"  which  was  deliv- 
ered at  the  office  of  the  Kimball  House, 
was  "delivered  to  the  person  to  whom  it 
was  addressed "  within  the  meaning  of 
this  section,  and  the  fact  that  it  was  sub- 
sequently stolen   from   the  office  did  not 


bring  the  case  within  the  statute.    U.  & 
r.  Lee,  (K.  O.  Ga.  1898)  90  Fed.  256. 

4.  Necessity  That  Element  of  Larceny 

Exist 

In  U.  S.  V.  Jolly,  (W.  D.  Tenn.  1888)  37 
Fed.  108,  the  court  commenting  on  former 
R.  S.  sec.  5409  and  similar  statutes  said: 
**  This  statute  is  not  confined  to  a  techni- 
cal larceny  from  the  mails,  but  also  pun- 
ishes the  simple  taking  to  open,  embezzle, 
or  destroy,  or  the  obtaining  of  a  posses- 
sion by  fraud  or  deception,  etc.  Of  course^ 
a  technical  larceny  would  be  included; 
but  likewise  acts  and  conduct  not  at  all 
amounting  to  technical  larceny  are  de- 
nounced by  the  statute,  as  it  seems  to  me 
is  plainly  indicated  by  the  language  used, 
the  general  scope  and  the  evident  purpose 
of.  the  statutes  to  protect  the  mails 
against  all  manner  of  pilfering  or  other 
wrongdoing  by  taking  from  them  that 
which  should  be  safely  kept  in  them  until 
delivery  to  the  addressee." 

In  if.  S.  I".  Pearce,  (1839)  2  McLean  14, 
27  Fed.  Cas.  No.  16,020,  it  was  held  under 
the  Act  of  March  3,  1825,  section  22, 
providing  that  if  any  person  should  steal 
or  take  from  the  mail,  etc.,  that  the 
taking  must  not  only  be  unlawful  but 
felonious;  it  must  be  a  clandestine  tak- 
ing —  such  as  would  amount  to  larceny  of 
personal  property. 

5.  Intent 

The  intent  of  the  stealing  or  taking.— 
*'  The  expression,  '  take  the  mail,  or  any 
letter  or  packet  therefrom,  or  from  any 
post  office  .  .  .  with  or  without  the 
consent  of  the  person  having  custody 
thereof,'  contained  in  the  second  clause  of 
section  5469,  means  a  wrongful,  an  un- 
lawful, taking.  If  the  accused  had  au- 
thority to  take,  and  with  such  authority 
did  take,  Biederman's  mail  from  the  post 
office,  and,  having  thus  obtained  the  letter 
in  question,  subsequently  opened  it,  and 
embezzled  its  contents,  such  embezzle- 
ment was  not  an  offense  against  the 
United  States,  though  it  would  be  against 
the  state.  To  constitute  the  offense 
made  punishable  by  the  clause  in  section 
5469  referred  to,  the  taking  of  the  mail 
or  of  a  letter  from  the  post  office  must  be 
with  criminal  intent ;  not  a  taking  by  the 
authority  of  the  person  to  whom  the  let- 
ter is  addressed,  although  there  is  a  sub- 
sequent embezzlement,  nor  a  taking  by 
mistake,  or  with  an  innocent  intent."  In 
re  Burkhardt,  (E.  D.  Wis.  1887)  33  Fed. 
25. 

See  also  this  note,  infra^  p.  759. 

II.    PROCKDURE 

1.  Preliminary  Examination 

Tlie  question  whether  the  facts  devel- 
oped before  a  commissioner  constituted 
an  offense  under  this  section  is  a  question 
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of  law,  the  decision  of  which  is  in  the 
first  instance  committed  by  R.  S.  sec. 
1014  (see  vol.  2,  p.  654),  to  the  jurisdic- 
tion of  the  United  States  commissioner 
before  whom  the  preliminary  examination 
is  had.  Ew  p,  Rickelt,  (S.  D.  Ohio  1894) 
61  Fed.  203. 


2.  Indictment  or  Information 

Information.— In  U.  S.  v,  Wynn,  (E.  D. 
Mo.  1882)  9  Fed.  886,  the  court  said  of 
former  R.  S.  sec.  5469,  that  the  offense 
charged  was  not  infamous,  within  the 
Fifth  Amendment  to  the  United  States 
Constitution,  and  consequently  the  case 
was  rightly  tried  on  information. 

Joinder. — A  count  in  an  indictment 
charging  an  offense  under  this  section 
may  properly  be  joined  with  one  charging 
an  offense  under  former  R.  S.  sec.  ^78, 
now  sec.  192  of  the  Penal  Laws  (see  supra, 
p.  750),  where  both  offenses  are  of  the 
same  class  and  grow  out  of  the  transac- 
tion as  provided  by  R.  S.  sec.  1024.  Ew 
p.  Peters,  (W.  D.  Mo.  1880)   12  Fed.  461. 

Venue. —  "  The  indictment  charges  that, 
at  Fife  Lake,  in  Grand  Traverse  county, 
within  this -division  of  the  district,  the 
defendant  took  from  the  United  States 
post  office  a  letter  mailed  at  said  post 
office  at  Fife  Lake,  directed  to  a  person 
named,  at  Kalamazoo,  which  is  also  with- 
in the  district.  I  think  that  this  charges 
with  reasonable  certainty  that  the  letter 
was  taken  from  the  United  States  post 
office  at  Fife  Lake."  U.  S.  r.  Davis,  (W. 
D.  Mich.  1888)  33  Fed.  865. 

Necessity  of  alleging  essential  ingre- 
dients of  larceny. —  In  prosecuting  offend- 
ers for  violation  of  former  R.  S.  sec.  5470 
which  went  into  this  section  it  was 
held  that  it  was  not  necessary  to  allege 
in  the  indictment,  or  to  prove  on  the 
trial,  all  the  essential  ingredients  of  the 
crime  of  larceny.  Thompson  v.  U.  S.,  (C. 
C.  A.  9th  Cir.  1913)  202  Fed.  401,  120 
C.  C.  A.  575,  47  L.  R.  A.  (N.  S.)  206, 
wherein  the  court  said :  "  It  is  contended 
that  the  court  erred  in  overruling  the  de- 
murrer to  the  indictment,  that  the  indict- 
ment is  faulty,  in  that  it  fails  to  charge 
the  intent  with  which  the  money  was 
received,  or  from  whom  it  was  concealed, 
or  the  name  of  the  owner  thereof.  The 
defendant  was  indicted  under  section 
5470  of  the  Revised  Statutes  which  pro- 
vides that:  'Any  person  who  shall  buy, 
receive,  or  conceal,  or  aid  in  buying,  re- 
ceiving or  concealing  .  .  .  any  bank 
note,  bank  post  bill,  bill  of  exchange,  etc., 
.  .  .  knowing  any  such  article  or 
thing  to  have  been  stolen  or  embezzled 
from  the  mail  or  out  of  any  post  office 
.  .  .  shall  be  punishable,'  etc.  The  in- 
dictment charges  that  the  defendant  did 
wilfuUy,  knowingly,  unlawfully,  and  fel- 
oniously receive  from  Altorre  the  bank 
notes  which  were  therein  described,  and 
states  the  value  thereof,  and  charges  that 


they  had  been  knowingly,  unlawfully,  and 
feloniously  stolen  and  taken  and  carried 
away  from  the  mails  of  the  United  States 
in  a  post  office  of  the  United  States  at 
Los  Angeles  by  the  said  Altorre,  and  that 
the  defendants  at  the  time  and  place  of 
receiving  and  conceal ing,  and  aiding  in 
concealing  said  articles,  knew  the  same  to 
have  been  unlawfully  and  feloniously 
stolen,  taken,  and  carried  away  from  the 
mails  of  the  United  States.  These  alle- 
gations clearly  import  that  the  conceal- 
ment by  the  defendants  was  criminal,  and 
done  with  an  unlawful  intent,  and  they 
cover  all  the  elements  of  the  crime  which 
is  described  in  section  5470." 

An  indictment  under  former  R.  S.  sec. 
5469  was  not  governed  by  the  rules  appli- 
cable to  one  for  larceny,  but  was  sufiScient 
if  it  charged  that  the  defendant  unlawfully 
stole  from  a  designated  post  office  a  letter, 
described  sufficiently  for  its  identification, 
and  it  was  unnecessary  to  aver  that  it 
contained  anything  of  value,  or  whose 
property  it  was,  or  that  it  was  in  the  post 
office  for  transmission  through  the  mails. 
Bowers  v.  U.  S.,  (O.  C.  A.  8th  Cir.  1906) 
148  Fed.  379,  78  C.  C.  A.  198. 

Allegation  of  intent. —  To  constitute  an 
offense  under  this  section  the  taking  must 
be  either  fraudulent  or  unlawful,  and 
must  be  so  charged  in  the  indidtment.  An 
indictment  which  leaves  it  open  to  infer- 
ence that  the  letter  charged  to  have  been 
taken  may  have  been  delivered  to  and 
received  by  defendant,  though  a  mutual 
mistake,  is  insufficient  to  charge  an  of- 
fense thereunder.  U.  S.  v,  Meyers,  (E.  D. 
Wis.  1906)   142  Fed.  907. 

An  indictment  under  former  R.  S.  sec. 
5469,  charging  that  defendant  did 
steal  and  take  out  of  the  mail,  etc.,  in 
the  words  of  the  statute,  sufficiently 
charged  wrongful  intent.  U.  S.  v,  Tros- 
per,  (S.  D.  Cal.  1904)   127  Fed.  476. 

To  constitute  an  offense  under  former 
Ri  S.  sec.  5469,  there  had  to  be  an  un- 
lawful and  felonious  taking  of  the  letter 
from  the  post  office,  and  a  wrongful  and 
felonious  opening,  or  an  embezzling  fraud- 
ulently and  feloniously,  or  an  unlawful 
and  wrongful  destruction  thereof.  To 
allege  a  wrongful,  unlawful,  and  felonious 
embezzlement,  without  alleging  an  unlaw- 
ful and  felonious  taking,  failed  to  charge 
an  offense.  U.  S.  v.  Smith,  (1895)  11 
Utah  433,  40  Pac.  708. 

Allegation  as  to  ownership  of  article 
abstracted. — An  indictment  for  abstract- 
ing a  package  containing  an  article  of 
value  from  its  mails  is  not  defective  for 
failure  to  charge  the  ownership  of  the 
article,  as  the  section  was  designed  soliily 
to  protect  the  mails,  and,  while  it  also 
includes  larceny,  as  understood  at  com- 
mon law,  it  is  not  restricted  to  that 
offense,  but  makes  criminal  any  unau- 
thorized abstraction  from  the  mails  of 
postal  matter.     U.  S.  v.  Trosper,   (S.  D. 
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Cal.  1904)  127  Fed.  476.  See  also  U.  S. 
V,  Falkenhainer,  (E.  D.  Mo.  1884)  21  Fed. 
624. 

AUesation  as  to  value. — An  indictment 
under  former  R.  S.  sec.  3892  did  not  have 
to  aver  that  the  letter  allured  to  have 
been  taken  from  the  post  office  did  not 
contain  anything  of  value,  as  the  words 
of  the  statute,  **  although  it  does  not  con- 
tain any  article  of  value,  or  evidence 
thereof,"  was  held  not  to  constitute  an 
exception.  The  offense  intended  to  be 
defined,  the  other  circumstances  existing, 
was  complete  whether  the  letter  contain^ 
anything  of  value  or  not.  That  was  in- 
different. The  words  were  added  simply 
to  prevent  a  construction  so  strict  as  to 
include  only  letters  and  packages  contain- 
ing articles  of  value.  U.  S.  t?.  Davis,  (VV. 
D.  Mich.  1888)  33  Fed.  865. 

Th^ft  and  embezzlement  as  repugnant 
terms. — An  indictment  charging  that  de- 
fendant did  aid  in  buying,  receiving,  and 
selling  a  draft,  knowing  that  said  draft 
had  been  stolen  and  embezzled,  did  not 
state  a  crime  under  former  R.  S.  sec.  5470, 
prohibiting  the  buying  or  selling  of  an 
article,  knowing  the  same  to  have  b^n 
stolen  or  embezzled.  "  The  terms  *  theft  * 
and  'embezzlement'  could  not  character- 
ize the  same  act,  because  they  are  repug- 
nant to  and  irreconcilable  with  each 
other."  U.  S.  v.  Thomas,  (S.  D.  Oal. 
1895)   09  Fed.  688. 

Sufficient  indictment. —  Under  an  early 
statute  (4  St.  at  L.  108)  it  was  made  a 
crime  to  take  a  letter  or  packet,  which 
contained  an  article  of  value,  from  or  out 
of  a  post  office,  with  or  without  the  con- 
sent of  the  person  having  custody  thereof, 
and  embezzling  or  destroying  the  same. 
It  was  held  that  an  indictment  was  suf- 
ficient under  this  statute  which  charged 
that  the  defendant  stole  from  a  post  office, 
a  packet  containing  forty  dollars  in  cur- 
rency and  one  thousand  dollars  in  gold 
dust,  which  was  intended  to  be  conveyed 
by  post,  and  secreted  and  embezzled  the 
same,  and  whether  the  currency  and  gold 
dust  was  mailable  matter  was  not  mate- 
rial.   Beery  v.  U.  S.,   (1873)  2  Colo,  186. 

The  twenty-second  section  of  the  Act  of 
March  3,  1825  (4  Stat.  109)  made  it  an 
offense  to  open  a  letter  which  had  been 
in  a  post  office,  before  delivery  to  the 
person  to  whom  it  was  directed,  with  in- 
tent to  obstruct  his  correspondence  or  pry 
into  his  business  or  secrets,  though  the 
letter  was  not  sealed,  and  was  not,  at  the 
time,  in  the  lawful  custody  of  any  per- 
son, and  even  though  it  was  written  by 
the  defendant  himself.  Nor  was  it  neces- 
sary that  the  name  to  which  the  letter 
was  addressed  should  have  been  the  true 
name  of  the  person  for  whom  it  was  in- 
tended. In  such  an  indictment  it  was  not 
necessary  to  allege  any  venue  of  the  un- 
lawful intent,  nor  to  allege  that  the  open- 
ing was  unlawful,  nor  that  A  B,  to  whom 


the  letter  was  addressed,  was  a  real  per- 
son, if  it  was  alleged  that  the  letter  was 
opened  with  intent  to  obstruct  A  B's  cor- 
respondence, or  pry  into  his  business  or 
secrets,  because  it  would  be  inferred  that 
he  was  a  real  person.  U.  S.  v.  Pond^ 
(1855)  2  Curt.  265,  27  Fed.  Cas.  No. 
16,067. 

3.  Bvidenoe 

Corpus  delicti. —  Before  a  conviction  un- 
der former  R.  8.  sec.  5469  was  justified 
the  government  was  required  to  establish 
the  corpus  delicti  by  some  degree  of  cir- 
cumstantial or  other  evidence  independent 
of  the  defendant's  extrajudicial  confes- 
sions. U.  S.  V.  Mayfield,  (E.  D.  La.  1893) 
69  Fed.  118.  See  also  U.  S.  v,  Nott, 
(1839)  1  McLean  499,  27  Fed.  Cas.  No. 
15,900. 

Hearsay.— -At  the  trial  of  a  postmaster 
for  embezzling  a  letter  an  admission  by 
a  person  since  deceased  that  he  stole  the 
letter  is  not  admissible  in  evidence  U.  S. 
17.  Mulholland,  (D.  C.  Ky.  1892)  50  Fed. 
413. 

Collateral  circumstances. —  In  the  ab- 
sence of  any  direct  testimony  connecting 
the  defendant  with  the  violation  of  the 
mail,  collateral  circumstances  tending  to 
his  inculpation  are  admissible  in  evidence 
to  the  jury.  U.  S.  v.  Crow,  (1856)  1 
Bond  61,  25  Fed.  Cas.  No.  14,895. 

Description  of  note  stolen. —  In  U.  S.  v. 
Hardyman,  (1839)  13  Pet.  176,  10  U.  S. 
(L.  e^i.)  113,  the  defendant  was  indicted 
for  receiving  treasury  notes  of  the  United 
States,  stolen  from*  the  United  States 
mail.  The  indictment,  in  one  of  the 
counts,  described  one  of  the  treasury  notes 
as  bearing  interest  annually  of  one  per 
centum.  A  treasury  note  was  oifered  in 
evidence,  bearing  interest  at  one  M  per 
centum;  and  parol  evidence  was  offered 
to  show  that  treasury  notes,  such  as  the 
one  offered  in  evidence,  were  received  by 
the  officers  of  the  government  as  bearing 
interest  of  one  mill  per  centum  per  annum, 
not  one  per  centum  per  annum.  The  court 
held  that  the  letter  M,  which  appeared 
on  the  face  of  the  note  offered  in  evidence, 
was  a  material  part  of  the  description  of 
the  note.  It  was  further  held  that  it 
would  be  proper  to  receive  parol  evidence 
for  the  purpose  of  explaining  the  mean- 
ing of  the  letter  M,  and  proving  the  prac- 
tice and  usage  of  the  treasury  department 
and  officers  of  the  government  and  others, 
lawful  receivers  of  similar  treasury  notes, 
in  order  to  show  thereby  the  meaning  in- 
tended to  be  attached,  and  actually  at- 
tached, to  the  letter  M  by  the  treasury 
department  and  others;  and  that  by  sucb 
meaning  the  said  treasury  note  bore  on€ 
mill  per  centum  interest,  and  not  one 
per  centum  interest. 

Variance. —  In  Montgomery  v.  U.  S,. 
(1896)  162  U.  S.  410,  16  S.*  Ct.  797,  40 
U.    S.    (L.    ed.)    1020,    the   court    said: 
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'*  Error  was  likewise  assigned  to  the  re- 
fusal of  the  court  to  charge  that  there 
was  a  fatal  TariancQ  between  the  indict- 
ment and  proof  in  respect  to  the  descrip- 
tion of  the  letters,  for  the  stealing  or 
embezzling  of  which  the  defendant  was 
indicted.  In  the  indictment  it  was 
averred  that  the  letters  in  question  had 
come  into  the  defendant's  possession  as  a 
railway  postal  derk,  to  be  conveyed  by 
mail  and  to  be  delivered  to  the  persons  ad- 
dressed. It  was  disclosed  by  the  evidence 
that  the  letters  and  money  thus  mailed 
belonged  to  the  inspectors  who  mailed 
them,  and  were  to  be  intercepted  and 
withdrawn  from  the  mails  by  them  before 
they  reached  Qie  persons  to  whom  they 
were  addressed.  There  is  no  merit  in  this 
aseignmentw  The  letters  put  in  evidence 
corresponded,  in  address  and  contents,  to 
the  letters  described  in  the  indictment, 
and  it  made  no  difference,  with  respect  to 
the  duty  of  the  carrier,  whether  the  let- 
ters were  genuine  or  decoys  with  a  ficti- 
tious address." 

On  the  trial  of  an  indictment  for  ab* 
stracting  a  letter  or  package  from  the 
mail,  the  most  satisfactory  evidence  that 
it  had  been  in  the  mail  is  that  of  the 
person  who  deposited  it  in  the  post  office; 
and  of  its  loss,  that  of  th*?  perb<  n  to  whom 
it  was  addressed,  to  the  etl'cct  that  it  was 
never  received  by  him.  U.  S.  v.  Crow,  1 
Bond  51,  25  Fed.  Cas.  Xo.  14,895.  In 
this  ease  evidence  having  been  introduced 
showing  that  a  letter  had  been  mailed  at 
Carlisle,  in  the  state  of  Pennsylvania,  ad- 
dressed to  parties  in  Ohio,  Inclosing  a 
draft  or  bill,  the  prosecution,  for  the  pur- 
pose of  proving  that  the  draft  or  bill  had 
been  in  the  defendant's  possession,  and  to 
raise  the  presumption  that  he  had  stolen 
it  from  the  mail,  offered  in  evidence  a 
letter  purporting  to  have  been  written 
and  signed  biy  Martin  Smith,  transmitting 
the  draft  or  bill  to  a  banker  in  Marietta, 
Ohio,  to  be  cashed,  and  proposed  to  prove 
by  a  witness  that  said  letter  was  in  the 
handwriting  of  the  defendant;  and  the 
witness  stated  that  it  was  his  impression 
and  belief  that  the  handwriting  of  the 
letter,  including  the  signature  of  Martin 
Smith,  was  the  proper  handwriting  of  the 
defendant;  but  having  sworn  that  he  had 
seen  the  defendant  write  but  once,  and 
had  no  other  means  of  knowing  his  hand- 
writing, the  court  instructed  the  jury 
that  the  proof  of  the  handwriting  was 
not  sufficient,  and  would  not  justify  a 
verdict  of  guilty. 

Obstruction  of  correspondence. —  Upon 
an  indictment  charging  defendant  with 
taking  a  letter  out  of  a  post  office  with 
the  design  to  obstruct  correspondence,  it 
was  held  not  necessary  to  show  that  the 
letter  was  destroyed  absolutely,  but  it 
was  sufficient  if  the  evidence  showed  ob- 
struction or  delay  in  the  correspondence. 
Nor  was  it   necessarv   to  show   that   the 


letter  was  unlawfully  or  clandestinely 
taken  from  the  office  by  the  defendant  to 
make  the  taking  with  the  design  specified 
a  violation  of  the  statute.  And  that  the 
postmaster  voluntarily  delivered  the  let- 
ter to  the  defendant  was  no  defense.  So 
the  fact  that  the  defendant  in  good  faith 
believed  at  the  time  he  took  a  letter  out 
of  the  post  office  that  it  was  of  no  value 
to  the  addressee  was  no  defense.  U.  S.  v, 
Nutt,  (1877)  6  Am.  L.  Rec.  302,  27  Fed. 
Cas.  No.  16,904. 

Design  to  pry  into  business  or  secrets. — 
Upon  an  indictment  charging  defendant 
with  taking  a  letter  from  the  post  office 
with  a  design  to  pry  into  the  business 
and  secrets  of  another,  the  court  charged 
that  it  was  no  defense  that  the  letter  re- 
lated in  part  to  the  business  of  the  de- 
fendant or  business  in  which  he  was 
interested,  but  that  if  the  defendant  knew 
the  contents  of  the  letter  at  the!  time  he 
took  it  out  of  the  office  it  would  be  a 
sufficient  defense.  U.  S.  v.  Nutt,  (1877) 
6  Am.  L.  Rec.  302,  27  Fed.  Cas.  No.  15,- 
904. 

An  indictment  chargiiig  the  opening  of 
a  letter,  which  had  been  in  the  custody 
of  a  mail  carrier,  before  it  had  been  de- 
livered to  the  person  to  whom  it  was  di- 
rected, with  a  design  to  obstruct  the  cor- 
respondence of  another,  etc.,  was  held  not 
sustained  by  proof  that  the  defendant 
opened  a  letter  which  had  been  left  with 
him  at  his  residence  by  the  mail  carrier, 
and  which  was  directed  to  another  person 
to  the  care  of  the  defendant,  at  the  num- 
ber of  the  house  occupied  by  the  defend- 
ant, it  appearing  that  the  defendant  not 
only  used  no  artifice  to  obtain  possession 
of  the  letter,  but  that  he  in  fact  objected 
to  receiving  it.  U.  8.  v.  Mulvaney,  (1859) 
4  Park.  Crim.  (N.  Y.)   164. 


4.  Question  for  Jury 

Criminal  intent  for  the  jury. — ^Upon 
indictment  under  former  R.  S.  sec.  5469, 
the  court  charged  the  jury  as  follows:  "The 
defendant  is  indicted  under  section  5469, 
R.  S.,  for  stealing  letters  from  the  mail. 
You  have  heard  the  testimony.  The  de- 
fendant went  into  the  post  office  at 
Orangeburg,  and  took  from  an  open  box, 
and  the  locked  box  next  to  it,  several  let- 
ters. He  carried  them  home  without  op^i- 
ing  them  or  mutilating  them  in  any  way. 
He  threw  them  carelessly  aside.  When 
asked  about  them  by  thp  postmaster,  he 
went  at  once  and  brought  them  back.  He 
is  charged  with  stealing  the  letters.  If 
the  testimony  satisfies  you  that  he  took 
these  letters  with  criminal  intent — that 
is  to  say,  with  the  intent  of  converting 
them  to  his  own  use  —  he  is  guilty.  But 
if,  because  of  his  extreme  youth  (he  ie 
under  twelve  years  of  age),  you  come  to 
the  conclusion  that  he  took  them  in  a 
spirit  of  boyish  mischief,  either  not  know- 
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ing  or  not  realizing  the  criminality  of  the 
act,  you  may  acquit  him."  U.  S.  v.  Wil- 
son, (E.  D.  S.  C.  1891)  44  Fed.  593. 

In  another  case  under  the  same  section 
the  court  charged  the  jury  as  follows: 
*'  You  must  examine  the  evidence  in 
this  case,  and  inquire,  how  did  the 
defendant  get  possession  of  the  pack- 
ages? Did  he  find  them,  as  he  states,  on 
the  platform,  after  the  trains  had  left,  or 
was  the  search  of  the  porter  so  minute 
in  its  nature  as  to  make  this  impossible? 
If  you  come  to  the  conclusion  that  he 
found  the  packages  after  the  trains  had 
left,  then  inquire  what  he  did  with  them. 
Did  he  retain  them  until  an  owner  could 
be  found?  Did  he  appropriate  them  to 
his  own  use?  Did  he  tear  the  packages 
to  ascertain  their  contents?  Were  these 
contents,  as  charged  by  the  government, 
money  of  the  United  States?  Were  the 
contents  appropriated  by  him  to  his  own 
use?  If  the  defendant  took  the  packages 
from  the  truck,  or  just  as  they  fell  from 
the  truck,  and  carried  them  off,  he  is 
guilty  under  the  first  and  second  counts. 
If  he  found  the  packages  on  the  platform 
after  the  trains  left,  the  bare  fact  that  he 
took  them  up  does  not  show  that  he  stole 
them.  If,  when  he  saw  them  on  the  plat- 
form, and,  upon  seeing  them,  conceived 
the  intention  to  take  them,  and  appropri- 
ate them,  he  would  be  guilty  of  stealing 
them.  If  he  took  them  up,  not  intending 
to  appropriate  them,  and  afterwards  con- 
ceived this  intent,  and  took  them  off,  I 
do  not  think  that  this  was  stealing  them, 
in  the  sense  of  the  statute.  If  he  tore 
the  packages  open,  and  appropriated  the 
contents  to  his  own  use,  he  is  guilty  on 
the  third  and  fourth  counts."  U.  S.  v, 
Inabnet,  (D.  C.  S.  C.  1890)  41  Fed.  130. 

5.  Sentence 

Single  penalty  for  all  the  offenses. — 
The  sentence  of  a  defendant,  convicted  un- 
der separate  counts  of  an  indictment  un- 
der this  section  of  larceny  of  a  mail  pouch 
containing  registered  letters  and  of  let- 
ters, and  also  of  larceny  of  registered 
letters  and  embezzlement  of  their  contents, 
committed  at  the  same  time  and  place 
and  as  parts  of  a  continuous  criminal  act, 
to  separate  puniahn>ents  is  beyond  the 
jurisdiction  oi  the'  court  and  void  as  to 
the  excess  above  the  maximum  punish- 
ment that  may  be  imposed  for  a  single 
offense ;  and,  after  the  defendant  has  satis^ 
fled  such  a  sentence,  he  is  entitled  to  his 
release  by  habeas  corpus.  Stevens  9. 
McClaughry,  (CCA.  8th  Cir.  1913) 
207  Fed.  18,  125  C  C  A.  102,  51  L.  R 
A.   (N.  S.)   390. 

''The  specific  objection  is  this:  The 
section  contains  several  clauses,  each  de- 
fining an  offense  against  the  postal  serv- 
ice, separated  from  eacli  other  by  a  semi- 


colon, and  connected  by  no  conjunction, 
copulative  or  disjunctive,  and  the  last 
clause  alone  containing  any  express  de- 
nunciation of  penalty.  .  While 
doubtless  the  more  natural  form  of  ex- 
pression would  be  to  connect  these  sepa- 
rate clauses  by  the  conjunction  '  and ' 
or  '  or,'  or  else  to  place  in  the  denuncia- 
tion of  the  penalty  some  inclusive  word 
directly  referring  to  all  the  previous 
clauses,  yet  without  that  the  intended 
connection  is  plain.  The  fact  that  all 
these  clauses  are  embraced  in  a  single 
section  is  of  itself  a  connecting  fact,  and 
shows  the  obvious  intent  of  Ck>ngre88 
that  all  the  various  offenses  defined 
should  be  subjected  to  the  same  penalty. 
Further,  these  clauses  are  not  discon- 
nected by  periods  into  separate  sentences, 
but  by  the  semicolon  are  linked  together 
in  a  single  sentence.  In  fact,  the  semi- 
colon may  fairly  be  treated  as  binding 
each  clause  of  definition  to  the  single 
general  penalty.  .  .  .  The  conclusion 
is  that  the  single  penalty  stated  in  the 
section  is  denounced  against  all  the  vari- 
ous offenses  defined."  U.  S.  v.  Falken- 
hainer,   (£.  D.  Mo.  1884)   21  Fed.  624. 


III.   RSCEiyiNG   OB    OONCEAUNO   StOLKN 

Property 

''The  reason  and  necessity  of  such  a 
statute  is  apparent.  The  post  office  is 
one  of  the  prmcipal  departments  of  the 
government.  Upon  the  security  and 
celerity  with  which  the  mails  are  carried 
and  delivered  throughout  the  country  de- 
pend to  a  great  extent  the  preservation  of 
tlie  business  and  social  relations  of  the 
people.  Upon  the  long-established  maxim 
that  '  a  receiver  is  as  bad  as  a  thief,'  the 
statute  has  also  provided  for  the  pimish- 
ment  of  persons  who  assist  others  in 
stealing  or  embezzling  from  the  mails  by 
receiving  the  stolen  property,  or  conceal- 
ing it,  or  aiding  in  concealing  it,  sub- 
stantially in  the  same  manner  as  the  thief 
himself."  U.  S.  v.  Montgomery,  (1875)  3 
Sawy.  544,  26  Fed.  Cas.  No.  15,800. 

"To  constitute  a  guilty  receiving  of 
stolen  property  by  the  defendant,  it  must 
appear  that  she  voluntarily  took  it  into 
her  control  and  possession,  or  voluntarily 
had  it  in  her  possession  and  control,  with 
intent  to  prevent  the  larceny  or  the  thief 
from  being  discovered  or  the  property 
from  being  reclaimed  by  the  true  owner 
or  for  his  benefit;  but  it  need  not  appear 
that  she  received  it  with  intent  to  make 
any  gain  or  profit  thereby  to  herself."  U. 
S.  r.  Montgomery,  (1875)  3  Sawy.  644,  26 
Fed.  Cas.  No.  15,800. 

To  show  that  the  article  has  been 
stolen,  the  conviction  of  the  individuals 
who  stole  it  is  sufficient  if  the  article  be 
identified.  U.  S.  v.  Keene,  (1853)  6  Mc- 
Lean 509,  26  Fed.  Cas.  No.  15,512. 
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session  of  stolen  property,  and  fails  to  Damages  will  lie  for  a  breach  of  the 

show  how  he  acquired  it,  or  gives  incon-  ^^ty  not  to  obstruct  a  person's  mail  for 

sistent  or  contradictory  accoimts  how  he  injuries  proximately  resulting  therefrom, 

came  by  it,  the  presumption  of  guilt  is  Cohen  v.  Cohen,  (1901)  26  Tex.  Civ.  App. 

strengthened.     U.  S.  r.  Keene,   (1853)   5  316,63  S.  W.  544. 
McLean  500,  26  Fed.  Caa.  \o.  15,512. 


Sec.  195.  [Postmaster  or  employee  of  postal  service  detaining,  destroy- 
ing, or  embezzling  letter,  etc.]  Whoever,  being  a  postmaster  or  other 
person  employed  in  any  department  of  the  postal  service,  shall  unlawfully 
detain,  delay,  or  open  any  letter,  postal  card,  package,  bag,  or  mail 
intrusted  to  him  or  which  shall  come  into  his  possession,  and  which  was 
intended  to  be  conveyed  by  mail,  or  carried  or  delivered  by  any  carrier, 
messenger,  agent,  or  other  person  employed  in  any  department  of  the 
postal  service,  or  forwarded  through  or  delivered  from  any  post-office  or 
station  thereof  established  by  authority  of  the  Postmaster-General ;  or  shall 
secrete,  embezzle,  or  destroy  any  such  letter,  postal  card,  package,  bag,  or 
mail ;  or  shall  steal,  abstract,  or  remove  from  any  such  letter,  package,  bag, 
or  mail,  any  article  or  thing  contained  therein,  shall  be  fined  not  more 
than  five  hundred  dollars,  or  imprisoned  not  more  than  five  years,  or  both. 
[35  Stat  L,1125.] 

This  section  was  drawn  from  R.  S.  sec.  3890  (Act  of  June  8,  1872,  eh.  335,  17  Stat. 
L,  301),  R.  S.  sec.  38W  (Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  302),  and  R.  S.  sec. 
6467  (Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  318). 

This  section  omits  the  enumeration  of  the  articles  mentioned  in  the  three  Revised 
Statute  sections  from  which  it  was  derived,  which  were  repealed  by  section  341,  infra, 
this  title,  and  which  were  as  follows : 

"  Sec.  38)90.  Any  postmaster  who  shall  unlawfully  detain  in  his  office  any  letter  or 
other  mail-matter,  tne  posting  of  which  is  not  prohibited  by  law,  with  intent  to  pre- 
vent the  arrival,  and  delivery  of  the  same  to  the  person  to  whom  it  is  addressed,  snail 
be  pimishable  by  a  fine  of  not  more  than  five  hundred  dollars,  and  by  imprisonment 
for  not  more  than  six  months,  and  he  shall  be  forever  thereafter  incapable  of  holding 
the  office  of  postmaster.'* 

''Sec.  3891.  Any  person  employed  in  any  department  of  the  postal  service,  who 
shall  unlawfully  detain,  delay,  or  open  any  letter,  packet,  bag,  or  mail  of  letters 
intrusted  to  him,  or  which  has  come  into  his  possession,  and  which  was  intended  to  be 
conveyed  by  mail,  or  carried  or  delivered  by  any  mail-carrier,  mail-messenger,  route- 
agent,  letter-carrier,  or  other  person  employed  in  any  department  of  the  postal  service, 
or  forwarded  through  or  delivered  from  any  post-office  or  branch  post-office  established 
by  authority  of  the  Postmaster-General;  or  who  shall  secrete,  embezzle,  or  destroy 
any  such  letter,  packet,  bag,  or  mail  of  letters,  although  it  does  not  contain  any  secu- 
rity for  or  assurance  relating  to  money  or  other  thing  of  value,  shall  be  punishable 
by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  for  not  more  than 
one  year,  or  by  both." 

'*  Sec.  5467.  Any  person  employed  in  any  department  of  the  postal  service  who  shall 
secrete,  embezzle,  or  destroy  any  letter,  packet,  bag,  or  mail  of  letters  intrusted  to 
him,  or  which  shall  come  into  his  posseflsion,  and  which  was  intended  to  be  conveyed 
by  mail,  or  carried  or  delivered  by  any  mail-carrier,  mail-messenger,  route-agent,  letter- 
carrier,  or  other  person  employed  in  any  department  of  the  postal  service,  or  forwarded 
through  or  delivered  from  any  post-office  ©r  branch  post-office  established  by  authority 
of  the  Postmaster-General,  and  which  shall  contain  any  note,  bond,  draft,  check,  war- 
rant, revenue  stamp,  postage-stamp,  stamped  envelope,  postal  card,  money-order,  cer- 
tificate of  stock,  or  other  pecuniary  obligation  or  security  of  the  Government,  or  of 
any  officer  or  fiscal  agent  thereof,  of  any  description  whatever;  any  bank-note,  bank 
poet -bill,  bill  of  exchange,  or  note  of  assignment  of  stock  in  the  funds ;  any  letter  of 
attorney  for  receiving  annuities  or  dividends,  selling  stock  in  the  funds,  or  collecting 
the  interest  thereof;  any  letter  of  credit,  note,  bond,  warrant,  draft,  bill,  promissori' 
note,  covenant,  contract,  or  agreement  whatsoever,  for  or  relating  to  the  payment  of 
money,  or  the  delivery  of  any  article  of  value,  or  the  performance  of  any  act,  matter. 
or  thing;  any  receipt,  release,  acquittance,  or  discharge  of  or  from  any  debt,  covenant, 
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or  demand,  or  any  part  thereof;  any  copy  of  the  record  of  any  judgment  or  decree  in 
any  court  of  law  or  chancery  or  any  execution  which  may  have  issued  thereon;  any 
copy  of  any  other  record,  or  any  other  article  of  value,  or  writing  representing  the 
same;  any  such  person  who  shall  steal  or  take  any  of  the  things  aforesaid  out  of 
any  letter,  packet,  bag,  or  mail  of  letters  which  sliall  have  come  into  his  possession, 
either  in  the  regular  course  of  his  official  duties  or  in  any  other  manner  whatever, 
and  provided  the  same  shall  not  have  been  delivered  to  the  party  to  whom  it  is 
directed,  shall  be  punishable  by  imprisonment  at  hard  labor  lor  not  lees  than  one 
year  nor  more  than  five  years.'* 

R.  S.  eec.  5468  (Act  of' June  8,  1872,  ch.  335,  17  Stat.  L.  318)  was  repealed  by  sec- 
tion 341,  infra,  this  title,  but  its  *provi8ionB  were  not,  apparently,  emtxMlied  in  the 
Oo'de.    It  was  as  follows: 

"  Sec.  54d8.  The  fact  that  any  letter,  packet,  bag,  or  mail  of  letters  has  been  depos- 
ited in  any  post-office  or  branch  poet-offii^  established  by  authority  of  the  Postmaster- 
General,  or  in  any  other  authorized  depository  for  mail-matter,  or  in  charge  of  any 
postmaster,  assistant  clerk,  carrier,  agent,  or  messenger  employed  in  any  department 
of  the  postal  service,  shall  be  evidence  that  the  same  was  '  intended  to  be  conveyed 
by  mail  *  within-  the  meaning  of  the  two  preceding  sections." 

The  "two  preceding  sections"  here  mentioned  were  R.  S.  sec.  &466,  embodied  in 
section  1^8  of  this  Code,  infra,  p.  775,  and  R.  S.  sec.  5467,  embodied  in  the  section 
given  in  the  text. 
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I.   INTBODUOTOBT 

Most  of  the  authorities  considered 
below  were  decid^  prior  to  the  enact- 
ment of  the  Penal  Law  but  they  construe 
statutes  which  to  a  more  or  less  extent 
went  into  section  196  and  are  therefore 
worth  preserving. 


II.  Glasses   of  Offenbrs   Cbeatsd   bt 

R.  S.  Sec.  5467 

Two  classes  of  offenses  were  created  by 
former  R.  S.  sec.  5467,  now  included  in 
this  section,  one  relating  to  the  embezzle- 
ment of  letters,  etc.,  and  the  other  to 
stealing  the  contents.  U.  S.  r.  Lacher, 
(1890)  134  U.  S.  624,  10  S.  Ct.  625,  33 
U.  S.  (L.  ed.)  1080;  HaU  r.  U.  S.,  (1898) 
168  U.  S.  632,  18  S.  Ct.  237,  42  U.  S. 
(L.  ed.)  607;  Bromberger  t?.  U.  S.,  (C. 
C.  A.  2d  Cir.  1904)  128  Fed.  346,  63 
C.  C.  A.  76;  U.  S.  r.  Delany,  (C.  C. 
S.  C.  1893)  56  Fed.  476;  U.  S.  v.  Byrne, 
(B.  D.  Mo.  1890)  44  Fed.  188;  U.  S.  v, 
Wight,  (E.  D.  Mich.  1889)  38  Fed.  106; 
U.  <S.  17.  Taylor,  (1874)  1  Hughes  514,  28 
Fed.  Cas.  No.  16,438;  U.  S.  r.  Pelle- 
treau,  (1877)  14  Blatchf.  126,  27  Fed. 
Cas.  No.  16,023;  U.  S.  c.  Jenther,  (1876) 
13  Blatchf.  335,  26  Fed.  Cas.  No.  16,476; 
U.  S.  V.  Baugh,  (E.  D.  Va.  1880)  1  Fed. 
784. 

III.  Relation  Between  ViLSXous  R.  S. 

Secthons 

Former  R.  S.  sec.  3891  (see  supra, 
p.  763,  in  hietorical  note)  and  former 
R.  S.  sec.  5467  were  construed  together, 
and  the  offense  of  secreting,  embezzling, 
or  destroying  n^iil  matter  not  contain- 
ing articles  of  value  was  punishable 
under  the  former,  and  containing  such 
articles  under  the  latter.  U.  S.  t\  Lacher, 
(1890)  134  U.  S.  624,  10  S.  Ct.  626,  33 
U.  &  (L.  ed.)  1080,  followed  in  U.  S.  c 
Delany,  (CCS.  C.  1893)  66  Fed.  476. 
See  U.  S.  t^.  Gruver,  (C.  C.  S.  C.  1888) 
36  Fed.  69. 

An  indictment  was  drawn  under  former 
R.  S.  sec.  6467,  but  it  was  claimed  that 
the  prosecution  could  be  maintained 
imder  either  that  section  or  section.  6469, 
the  indictment  being  sufficient  under  both 
sections.  To  this  the  court  said:  "Sec- 
tion 6467  applies  in  express  terms,  'to 
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persons  employed  in  any  department  of 
the  postal  service '  and  section  5469  to 
'any  person/  and  probably,  by  its  terms, 
to  every  person,  iK^ether  connected  with 
the  postal  service  or  not.  Where  the 
two  sections  state  the  same  offense,  how- 
ever, and  that  offense  is  charged  against 
a  person  employed  in  a  department  of  the 
postal  service,  it  should  be  considered 
under  section  6467.*'  U.  S.  t?.  Rapp,  (N. 
D.  Ga.   1887)    30  Fed.   818. 


IV.  WoBDs  AND  Phrases  Defined 

1.  "Article  of  Value  " 

Money  was  comprehended  by  the  term 
an  "  article  of  value  '*  within  former  R.  S. 
sec.  5467.  Shaw  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1910)   180  Fed.  348,  103  C.  C.  A.  494. 

So  a  United  States  silver  certificate 
was  a  "  pecuniary  obligation  or  security 
of  the  government,"  and  an  '*  article  of 
value"  within  the  meaning  of  the  same 
section.  Bromberger  r.  U.  S.,  (C.  C.  A. 
2d  Cir.  1904)  128  Fed.  346,  63  C.  C.  A. 
76. 


2.  ** Deposited" 

"Section  5468  [set  out,  supra,  p.  764, 
in  the  historical  note]  includes  a  letter 
deposited  with  any  agent  or  messenger 
employed  in  any  department  of  the  postal 
service,  and,  in  many  cases  which  are 
Bupposable,  letters  thus  deposited  would 
not  be  intrusted  to  such  employee  in  the 
way  mail-matter  is  commonly  deposited. 
I  conclude,  therefore,  that  the  word  *  de- 
posited '  is  used  in  tlie  sense  of  *  in- 
trusted,' and  refers  to  mail  matter  left  in 
any  way  for  official  transmission  with 
an  employee  in  the  course  of  his  employ- 
ment, and  that  the  letters  intended  to  be 
conveyed  by  mail  of  section  5467  embrace 
all  the  other  described  classes  of  that 
section,  and  that  tlie  further  enumeration 
is  only  another  instance  of  the  ta4itology 
which  is  not  uncommon  in  legislative 
acts.  The  manifest  purpose  of  tne  stat- 
ute is  to  protect  all  letters  confided  to  the 
care  of  the  postal  department  for  official 
transmission  from  embezzlement  or  im- 
proper appropriation  bv  employees  dur- 
mg  the  course  of  their  transmission,  and 
throughout  the  time  they  are  in  any  man- 
ner in  the  custody  of  the  officers  or  agents 
of  the  department.  It  would  seem  to 
be  a  very  unreasonable  construction  of 
the  statute  to  hold  that  a  letter  handed 
to  the  postmaster  outside  of  the  office, 
and  placed  by  him  in  a  bag  of  outgoing 
Hiail-matter  for  transmission,  would  not 
be  within  its  protection.  If  such  n  letter 
would  be  the  subject  of  the  offense, 
clearly  letters  mailed  as  these  were  would 
be  also."  Walster  v.  U.  S.,  (N.  D.  N.  Y. 
1890)  42  Fed.  891. 


3.  "Employed  in  Any  Department  of  the 
Postal  Service" 

One  sworn  in  as  a  deputy  postmaster, 
who  handled  the  mail  when  about  the 
office  and  so  inclined,  is  employed  in  the 
postal  service.  U.  S.  v.  Brent,  (1873) 
17  Int.  Rev.  Rec.  64,  24  Fed.  Cas.  No. 
14.639. 

A  mail  carrier  was  held  to  be  "  a  per- 
son employed  in  any  of  the  departments 
of  the  general  post  office,"  withm  the  Act 
of  April  30,  1810,  $  18,  prohibiting  em- 
bezzlement from  the  mail.  U.  S.  v, 
Belew.  (1826)  2  Brock.  280,  24  Fed.  Cas. 
No.  14,563. 

4.  «  Evidence  " 

The  word  **  evidence "  in  the  clause 
**  shall  be  evidence  that  the  same  was  in- 
tended to  be  conveyed  by  mail,"  in  former 
R.  S.  sec.  6468  (see  supra^  p.  764,  in  the 
historical  note),  does  not  mean  conclu- 
sive, but  prima  facie  evidence.  U.  S.  t\ 
Matthews,  (C.  C.  Md.  1888)   36  Fed.  890. 

5.  "Letter" 

Registered  letters  were  held  to  be  with- 
in the  provisions  of  former  R.  S.  sec. 
3890  (see  supra,  p.  763,  in  the  histori- 
cal note).  New  Orleans  Nat.  Bank  c. 
Merchant,  (E.  D.  La.  18S4)   18  Fed.  841. 

But  an  employee  of  the  Post  Office  De- 
partment can  only  be  convicted  of  em- 
bezzling such  letters  as  are,  at  the  time, 
a  proper  subject  of  deposit  in  the  mail; 
and  where  a  postmaster  received  $15  in 
paper  money  and  $3  in  silver,  which  were 
handed  to  him  in  his  office,  with  a  request 
that  he  send  it  in  a  registered  letter,  and 
he  tooik  the  money,  put  it  in  an  envelope,^ 
which  he  addressed,  wrote  a  letter  to  ac- 
company the  remittance,  delivered  to  th<^ 
sender  the  usual  receipt  for  a  registered 
letter,  received  the  fee  for  registration, 
and  said  it  would  be  all  right;  but  there 
was  no  evidence  that  'the  silver  money 
had  been  exchanged  for  paper,  or  that  the 
letter  was  ever  stamped  or  sealed,  or  put 
in  the  special  envelope  used  for  registered 
letters^ —  it  was  held  that  his  conviction 
for  embezzling  a  "letter"  under  former 
R.  S.  sec.  5467,  should  be  set  aside.  U. 
S.  V.  Taylor,  (E.  D.  Mich.  1888)  37  Fed. 
200.  See  also  U.  S.  v.  Bramham,  (1878) 
3  Hughes  567,  24  Fed.  Cas.  No.  14,636. 

6.  "  MailalU  Matter  " 
Gold  dust  in  packages,  not  weighing 
more  than  four  pounds  and  paying  letter 
postage,  is  mailable  matter,  and  any  per- 
son employed  in  the  post-  office  who  stole 
the  same  from  a  letter  m  the  mail  was 
guilty  of  an  offense  under  the  Act  of 
.Tulv  1,  1864,  §  12.  U.  S.  V.  Randall, 
(1^9)  Deady  524,  27  Fed.  Cas.  No. 
16,118. 
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7.  "  Packet  '* 

A  package  or  packet  of  merchandise 
sent  through  the  mails  was  within  the 
provisions  of  former  R.  S.  sec.  3891,  pun- 
ishing the  detention  or  opening  of  "any 
letter,  packet,  bag,  or  mail  of  letters."  U. 
S.  r.  Blackman,  (E.  D.  Mo.  1883)  17  Fed. 
837. 


8.  "  Or  Shall  Steal,  Abstract  or  Remove  '* 
In  Perara  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1915)  221  Fed.  213,  136  C.  C.  A.  623, 
wherein  the  defendant  was  .indicled  for 
abstracting  and  stealing  money  from  a 
letter  intrusted  to  hini  as  a  railway 
]>ostal  clerk,  on  the  way  to  its  destination, 
in  violation  of  this  section,  it  was  urged 
that  the  offense  denounced  was  not  simple 
larceny,  but  inasmuch  as  it  involved  the 
abstracting  or  removing  of  an  article 
from  a  letter  being  carried  in  the  mail  it 
was  a  compound  or  mixed  larceny,  and 
that  the  usual  common -law  incidents  of 
simple  larceny  did  not  attach.  Disagree- 
ing with  this  view  the  court  said:  '*  Con- 
gress in  denouncing  the  offense  uses  lan- 
guage impressed  with  a  common-law 
meaning:  ^  Or  shall  steal,'  abstract  or 
remove  from  a  letter  '  anything  contained 
therein.'  The  employment  of  the  words 
'  abstract  or  remove '  in  our  opinion 
introduces  no-  element  additional  to  or 
different  from  what  is  necessarily  in- 
volved in  the  word  *  steal.'  Most  ob- 
viously there  could  be  no  stealing  of  the 
contents  of  a  letter  without  first  abstract- 
ing or  removing  such  contents  from  the 
letter.  The  common  and  accepted  mean- 
ing of  the  word  *  steal '  is  to  take  personal 
property  of  another  feloniously;  to  take 
and  carry  it  off  clandestinely  and  without 
right  or  law.  This,  in  our  opinion,  is  the 
meaning  attributable  to  Congress  in  the 
legislation  in  question,  and  doubtless  in 
consideration  of  the  possibility  of  just 
such  a  state  of  facts  as  is  disclosed  in 
this  case  Congress  intended  to  enact  a 
law  creating  out  of  such  facts  the  of- 
fense of  simple  larceny,  carrying  with  it 
all  of  its  common-law  incidents;  other- 
wise, it  might  be  said  that  Congress 
enacted  a  very  salutary  law  which  in 
many  cases  could  not  be  enforced.  One 
of  the  common-law  incidents '  of  simple 
larceny  is  that  the  crime  is  ambulatory 
in  its  nature,  and  may  be  treated  as  com- 
mitted or  repeated  in  any  jurisdiction 
into  which  the  thief  carries  the  article 
stolen.** 


9.  "  Intended  tq  he  Conveyed  by  Mail  *' 
a.  Decoy  Letters 

A  decoy  letter  with  a  fictitious  address 
is,  when  deposited  in  a  proper  letter-box, 
a  letter  **  intended  to  be  conveyed  by 
mail,'*  within  the  nieaninf?  of  this  section. 
Scott  P.  U.  S.,  (1899)  172  U.  S.  343,  10  S. 


Ct.  209,  43  U.  S.  (L.  ed.)  471;  Brom- 
berger  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1904) 
128  Fed.  346,  63  C.  C.  A.  76;  HaU  r. 
U.  S.,  (1898)  168  U.  S.  632,  18  8.  Ct 
237,  42  U.  S.  (L,  ed.)  607;  U.  S.  r. 
Jones,  (E.  D.  Va.  1897)  80  Fed.  513; 
Montgomery  v.  U.  S.,  (1896)  162  U.  S. 
410,  16  S.  Ct.  797,  40  U.  S.  (L.  ed.) 
1020;  Goode  r.  U.  S.,  (1895)  159  U.  S. 
663,  16  S.  Ct.  136,  40  U.  S.  (L.  ed.)  297: 
U.  S.  17.  Bethea,  (D.  C.  S.  C.  1891)  44 
Fed.  802;  In  re  Wight,  (1890)  134  U.8. 
136;  Walster  r.  U.  S.,  (N.  D.  N.  Y.  1890) 
42  Fed.  891;  U.  S.  r.  Wight,  (E.  D. 
Mich.  1889)  38  Fed.  106;  U.  S.  c.  Dorsev, 
(S.  D.  Miss.  1889)  40  Fed.  752;  McSliann 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1916)  231 
Fed.  923,  146  C.  C.  A.  1 19. 

''A  decoy  letter  is  not  subject  to  the 
criticism  frequently  properly  made  in  re- 
gard to  other  measures  sometimes  resorted 
to,  that  it  is  placing  temptation  before  a 
man  and  endeavoring  to  make  him  com- 
mit a  crime.  There  is  no  temptation  by 
a  decoy  letter.  It  is  the  same  as  all  other 
letters  to  outward  appearance,  and  the 
duty  of  the  carrier  who  takes  it  is  the 
same.  The  fact  that  it  is  to  a  fictitious 
person  is  in  all  probability  entirely  un- 
known to  the  carrier,  and  even  ii  known 
is  immaterial.  Indeed,  if  suspected  by 
the  carrier,  the  suspicion  would  cause  him 
to  exercise  particular  care  to  insure  its 
safety,  under  the  belief  that  it  was  a  de- 
coy." Scott  V.  V.  S.,  (1899)  172  U.  S. 
343,  19  S.  Ct.  209,  43  U.  S.   (L.  ed.)  471. 

"If  the  word  *  letter '  were  given  the 
technical  construction  of  a  written  mes- 
sage or  communication  from  one  person 
to  another,  it  would  strike  at  the  whole 
system  of  decoy  or  test  letters,  none  of 
which  contain  bona  fide  communications. 
This  would  render  it  practically  impossi- 
ble to  detect  thefts  and  embezzfements  by 
employees,  since,  in  a  large  majority  of 
cases,  the  letters  and  their  envelopes  are 
thrown  away  or  destroyed  for  the  very 
purpose  of  preventing  their  being  identi- 
fied in  case  the  employee  is  arrested;  and 
the  contents  of  the  letter,  which  it  is 
ordinarily  impossible  to  identify,  only  are 
abstracted.  If,  however,  the  contents 
can  be  identified,  as  they  always  are  in 
test  letters,  by  a  private  mark  put  upon 
them,  the  discovery  of  such  contents  upon 
the  person  of  the  employee  affords  almost 
conclusive  evidence  of  the  theft  of  the  let- 
ter in  which  they  are  enclosed.  It  makes 
no  difference  with  respect  to  the  duty  of 
the  carrier  whether  the  letter  be  genuine 
or  a  decoy,  with  a  fictitious  address. 
Coming  into  his  possession  as  such  car- 
rier, it  is  his  duty  to  treat  it  for  what  it 
appears  to  be  on  its  face, —  a  genuine 
communication ;  to  make  an  effort  to  de- 
liver it,  or,  if  the  address  be  not  upon  his 
route,  to  hand  it  to  the  proper  carrier, 
or  put  it  into  the  list  box.  Certainly  he 
has  no  more,  right  to  appropriate  it  to 
liiniHclf  than  he  would  have  if  it  were  a 
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genuiiie  letter.  For  the  purposes  of  these 
Bections  a  letter  is  a  writing  or  document, 
which  bears  the  outward  semblance  of  a 
genuine  communication,  and  comes  into 
the  possession  of  the  employee  in  the  reg- 
ular course  of  his  official  business.  His 
duties  in  respect  to  it  are  not  relaxed  by 
the  fact  or  by  his  knowledge  that  it  is  not 
what  it  purports  to  be  —  in  other  words, 
it  is  not  for  him  to  judge  of  its  genuine- 
neaa."  Goode  f.  U.  S.,  (1896)  159  U.  S. 
663,  16  S.  Ct.  136,  40  U.  S.  (L.  ed.)  297. 
"All  the  decisions  that  I  have  found  on 
the  question  of  the  right  and  propriety 
of  using  test  or  decoy  letters  to  detect 
depredations  on  the  mails  of  the  United 
States,  or  those  of  other  governments, 
justify  their  use,  and  for  the  reason  that 
there  is  no  other  department  of  govern- 
ment in  which  so  many  persons  are  so 
directly  interested,  but  there  is  some  dif- 
ference of  opinion  in  reference  to  whether 
or  not  a  package  or  letter,  so  used,  and 
not  intended  to  be  received  by  the  party 
to  whom  the  same  is  addressed,  the  em- 
bezzlement and  stealing  of  which,  with 
the  incloaure,  is  intended  by  the  statute 
to  be  embraced,  is  the  subject  of  embez- 
zlement and  larceny,  within  the  meaning 
of  the  statute.  The  decisions  mainly 
relied  upon  on  the  part  of  the  defend- 
ant to  sustain  the  motion  are  the  recent 
decisiona  of  Judge  Speer,  of  the  southern 
district  of  Georgia,  in  the  case  of  U.  S.  t?. 
Denicke,  [S.  D.  Ga.  1888]  36  Fed.  407, 
and  of  Justice  Harlan,  in  the  case  of  U. 
S.  r.  Matthews,  [C.  C.  Md.  1888]  35  Fed. 
890,  and  the  cases  referred  to  in  the 
opinions  in  these  cases.  The  decision  in 
the  first-named  case  is  in  point;  and,  if 
it  is  the  law,  will  sustain  defendant's 
motion,  and  some  of  the  expressions  used 
by  the  learned  justices  in  the  last-named 
case,  if  applicable  to  the  facts  in  that 
case,  would  give  the  position  some  sup- 
port; but  the  only  question  in  that  case 
was,  whether  it  was  intended  that  the 
letter  should  be  conveyed  by  mail  at  all, 
but  seized  before  it  entered  into  the  mail. 
The  justice,  in  the  conclusion  of  the 
opinion,  uses  these  words :  ^  My  decision 
rests  upon  the  ground  that  there  was  evi- 
dence tending  to  show  that  the  Weidner 
letter  was  not  intended  to  be  conveyed  by 
mail,  and  that  the  district  court  erred  in 
not  leaving  it  to  the  jury  to  determine, 
under  all  the  evidence,  whether  it  was  in- 
tended to  be  so  conveyed.  The  question 
presented  is,  I  admit,  a  close  one;  but  my 
best  judgment  favors  this  construction  of 
the  statute,  as  the  one  most  likely  to  give 
effect  to  the  will  of  Congress.*  1  have  a 
very  high  regard  for  tlie  legal  opinions 
of  Justice  Harlan,  and  would  hesitate 
long  before  disagreeing  with  him,  in  a 
case  where  he  was  himself  fully  satisfied 
with  his  own  eoncliisions,  which  I  infer  he 
was  not  in  this  particular  case,  though, 
under  the  facts  in  that  case,  his  judgment 


was  right;  that  is,  the  question  of  the 
intention  that  the  letter  should  go  into 
the  mail,  under  the  facts  proven,  should 
have  been  left  to  the  jury.  I  also  have  a 
high  regard  for  the  legal  opinion  of  Judge 
Speer,  but  am  compelled  to  act  upon  my 
o^Ti  convictions  in  all  cases  in  which  I 
am  not  bound  by  the  decision  of  higher 
tribunals;  and,  while  there  are  decisions 
on  both  sides  of  this  question,  I  am  satis- 
fied that  the  opinion  of  Judge  Brown,  con- 
curred in  by  Circuit  Judge  Jackson,  both 
of  whom  are  among  our  most  learned  and 
able  jurists,  announcing  the  rule  which  it 
is  admittad  is  adverse  to  the  motion  in 
this  case,  is  sustained  by  a  w^eight  of  both 
authority  and  reason  which  outweigha 
that  produced  in  favor  of  their  motion, 
which  opinion  will  be  found  in  the  case 
of  U.  S.  V.  Wight,  [E.  D.  Mich.  1889]  38 
Fed.  106.  The  evil  mtended  to  be  pre- 
vented by  the  statute  is  different  from 
that  in  case  of  a  common-law  larceny.  It 
is  to  prevent  breaches  of  trust  by  those 
intrusted  with  the  mails  of  the  United 
iStates, —  a  branch  of  the  public  service  in 
which  almost  every  man  and  woman  in 
the  United  States  has  a  direct  interest." 
U.  S.  r.  Dorsey,  (S.  D.  Miss.  1889)  40 
Fed.  752,  folloiced  in  U.  S.  v.  Bethea  (D. 
C.  S.  C.  1891)  44  Fed.  802. 

It  is  sufficient  evidence  that  letters  are 
••  intended  to  be  carried  by  a  letter  car- 
rier "  that  they  are  deposited  in  pillar 
boxes  to  be  carried  to  the  post  office,  al- 
though it  be  Intended  to  intercept  them 
after  they  have  passed  through  the  hands 
of  a  suspected  emplovee.  U.  S.  i>.  Wight, 
(E.  D.  Mich.  1889)   38  Fed.  106. 

A  post-office  superintendent  discovered 
a  misboxed  letter,  which  had  been  placed 
in  a  ''  dead  "  pigeonhole  at  the  top  of  the 
case,  where  defendant,  a  clerk,  was  en- 
gaged in  sorting  mail.  The  letter  was  ' 
removed  by  the  superintendent  and  handed 
to  a  post-office  inspector,  who  took  it  to 
the  adressee,  and,  without  delivering  it, 
obtained  permission  to  open  it.  He  then 
returned  to  the  post  office,  unsealed  the 
letter,  and  took  from  it  an  express  order 
for  two  dollars,  a  statement  of  account, 
and  a  letter  from  the  sender  of  the  money 
order.  After  making  a  copy  of  the  letter, 
he  placed  it  in  the  envelope  with  two 
marked  one  dollar  bills,  and  forwarded 
the  monev  order  and  the  statement  to 
the  addressee.  The  envelope  containing 
the  letter  and  bills  having  been  duly 
sealed  was  returned  to  the  dead  pigeon- 
hole, and  a  short  time  thereafter  was 
embezzIcKl  by  defendant.  It  was  held  that 
the  letter  at  the  time  it  was  returned 
by  the  inspcKstor  to  the  dead  pigeonhole 
had  not  ceased  to  be  mail  matter,  and 
that  defendant  was  therefore  properly 
convicted  of  embezzling  a  letter  contain- 
ing incloKures.  in  violation  of  this  section. 
Ennis  r.  V.  S.,  (C.  C.  A.  2d  Cir.  1907) 
154  Fed.  842,  83  C.  C.  A.  478. 


768 


7  FED.  STAT.  ANN.  (2d  Ed.) 


"It  mokes  no  diflference  with  respect 
to  the  duty  of  a  carrier  when  a  letter 
comes  into  his  hands  in  the  course  of  his 
official  employment,  whether  it  be  genuine, 
or  a  decoy  or  have  a  fictitious  address, 
or  whether  it  bears  the  pretended  post- 
mark of  a  fictitious  post  office.  The 
opening,  detention,  destruction,  or  the 
embezzlement  of  the  contents  of  either 
kind  of  letter  is  equally  punishable/' 
Byram  t?.  U.  S.,  (1905)  25  App.  Cas. 
(D.  C.)  546. 

When  a  decoy  letter  addressed  to  a  fic- 
titious person,  or  to  a  place  where  there 
was  no  post  office,  was  placed  in  the 
"nixie  basket,"  a  receptacle  in  the  post 
office  for  unmailable  matter,  and  marked 
money  in  the  letter  was  taken  therefrom 
by  the  employee  in  charge  of  sorting  the 
contents  of  such  basket,  it  was  held  that 
such  a  letter  was  not  "  mail  matter " 
within  this  section,  "  The  whole  of  this 
law,  taken  together,  each  section  separ- 
ately, or  by  paragraphs,  refers  to  mail 
under  the  protection  of  the  government, 
and  the  postal  authorities  as  such.  I 
do  not  hold  that  what  is  called  in  the 
testimony  in  this  case  a  *  decoy  *  or  *  test ' 
letter,  or  the  contents  thereof,  might  not, 
when  regularly  mailed,  be  the  subject  of 
embezzlement,  and  punishable  under  these 
sections.  But  I  think  it  should  get  into 
the  mail  in  some  of  the  ordinary  ways 
provided  by  the  postal  authorities,  and 
become  fairly  and  reasonably  part  of  the 
*  mail  matter,'  under  control  of  the  postal 
authorities."  U.  S.  t'.  Rapp,  (N.  D.  Ga. 
1887)   30  Fed.  818. 


b.  R.  S.  Sec.  5468  Construed 

"Section  6468  declares  that  a  deposit 
.  in  the  post  office  or  branch  post  office  is 
evidence  that  the  letter  was  'intended  to 
be  conveyed  by  mail.'  It  does  not,  how- 
ever, declare  that  this  shall  be  evidence 
that  it  was  to  be  delivered  by  a  letter 
carrier  or  forwarded,"  etc  U.  S.  r.  Hall, 
(S.  D.  N.  Y.  1896)  76  Fed.  566. 

"  Although  the  term  *  to  be  conveyed 
by  mail '  is  hardly  appropriate  to  describe 
a  letter  which  is  to  be  carried  by  hand 
from  one  receptacle  to  another  in  the  same 
post  office,  yet  its  meaning  is  amplified 
by  section  5468,  which  declares  that  the 
fact  that  a  letter  has  been  deposited  in 
any  authorized  depository  for  mail-matter, 
or  in  charge  of  any  postmaster,  or  of  any 
clerk,  carrier,  agent,  or  messenger  of  the 
postal  service,  shall  be  evidence  that  it 
was  intended  to  be  conveyed  by  mail.* 
Walster  r.  U.  S.,  (N.  D.'  N.  Y.  1890) 
42  Fed.  891. 

"Section  5468,  Revised  Statutes,  pro- 
vides that  the  fact  that  any  letter  has 
been  deposited  in  any  post  office,  or  branch 
post  office,  or  in  any  authorized'  depository 
for   mail   matter,   eto..   shall   be   evidence 


that  it  was  intended  to  be  conveyed  by 
mail,  within  the  meaning  of  the  two  pre- 
ceding sections.  This  prima  facie  evi- 
dence is  not  contradicted  or  modified  by 
proof,  as  in  this  case,  that  the  letter  was 
a  decoy  and  addressed  to  a  fictitious  per- 
son. It  was  deposited  in  a  proper  letter 
box,  and  it  was  intended  that  it  should 
be  taken  and  conveyed  by  defendant,  a 
mail  carrier,  and  his  duty  as  such  carrier 
was  to  convey  it  to  the  station  post  office, 
and  while  so  being  carried  it  was  being 
conveyed  by  mail,  and  was  under  the 
protection  of  the  post-office  department, 
and  its  safety  provided  for  by  the  statute 
under  consideration.  An  intention  to  have 
the  letter  thus  conveyed  by  the  carrier  is, 
within  the  statute,  an  intention  to  have 
it  conveyed  by  mail."  Scott  v.  U.  S., 
(1899)  172  U.  S.  343,  19  S.  Ct.  209,  43 
U.  S.  (L.  ed.)  471. 


c  Question  for  Jury 

It  is  a  question  for  the  jury  whether  a 
letter  is  intended  to  be  conveyed  by  the 
mail  or  by  the  letter  carrier,  and  in  a 
case  where  the  party  has  been  convicted 
of  embezzling  a  letter  and  valuable  prop- 
erty in  a  letter  passing  through  the  regu- 
lar course  of  the  mail  and  the  hands  of 
the  letter  carrier,  where  the  indictment 
is  a  good  one,  and  where  the  party  has 
been  found  guilty  and  sentenced,  the 
court  will  not  inquire  into  the  motives 
for  which  the  letter  was  put  into  the 
mails,  even  though  the  object  was  to 
detect  or  entrap  the  party  in  his  criminal 
practices,  /n  re  Wight,  (1890)  134  U.  S. 
136,  10  S.  Gt.  487,  33  U.  S.  (L.  ed.)  865. 
See  also  U.  S.  i\  Matthews,  (C.  C.  Md. 
1888)   35  Fed.  890. 


V.  Indictment  ob  Information 

1.  Deoisians  under  R,  8.  Sec,  3890 

Sufficient  allegations  of  scienter. — An 
indictment  against  a  postmaster  under 
this  section,  alleging  in  the  words  of  the 
statute  that  the  letter  in  question  was 
unlawfully  detained  with  intent  to  pre- 
vent its  arrival,  etc.,  was  sufficient  and 
did  not  have  to  aver  that  the  letter  was 
knowingly  and  wilfullv  detained.  U.  S. 
r.  Holmes,  (E.  D.  Mo. 'l  889)  40  Fed.  750. 

An  indictment  alleging  that  a  letter 
was  unlawfully  detained  for  two  days  • 
"with  intent  to  prevent  the  arrival  and 
delivery  of  the  same  "  to  the  person  ad- 
dressed was  sufficient.  If  detained  even 
for  that  period  with  intent  to  altogether 
prevent  delivery,  the  offense  was  complete 
although  at  the  expiration  of  that  period 
there  may  have  been  a  change  -of  purpose. 
U.  S.  V.  Holmes,  (E.  D.  Mo.  1889)  40 
Fed.  750. 
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2.  Decieions  under  R.  B,  Sec.  3891 

In  an  indictment  charging  substantially 
the  same  offense  as  was  described  in  this 
section,  it  was  held  that  an  averment 
that  the  letters  embezzled  contained  the 
articles  mentioned  in  section  5467,  could 
be  regarded  as  surplusage,  and  when  so 
considered  the  indictment  was  sufficient 
under  this  section;  and  that  for  this 
rteson  the  motion  to  quash  the  indictment 
would  be  overruled,  and  the  defendant 
held  to  answer  the  same  as  if  it  were 
an  indictment  thereunder.  U.  8.  i;.  Hart- 
ley,  (N.  IX  Miss.  1890)   42  Fed.  835. 


3.  DeoUums  under  R.  8.  Sec,  5467 

a.  How  Prosecuted 

The  offense  prescribed  by  section  6467 
was  not  an  "  infamous  crime  "  within  the 
provisions  of  the  Fifth  Amendment  to  the 
United  States  Constitution  prohibiting 
prosecution  by  information.  U.  S.  v, 
BtLUgh,    (E.  D.  Va.   1880)    1  Fed.  784. 


U   Secreting,   Embezzling,   or   Destroying 

Hail   Matter 

Essential  elements  of  the  offense. — 
This  section  made  it  an  offense  on  the 
part  of  an  employee  of  the  postal  service 
to  secrete,  embezzle,  or  destroy  any  letter 
coming  into  his  possession  which  was  ( 1 ) 
intended  to  be  conveyed  by  mail;  (2)  to 
be  carried  or  delivered  by  any  employee 
in  the  postal  service;  or  (3)  to  be  for- 
warded through  or  delivered  from  any 
post  office.  Walster  t?.  U.  S.,  (N.  D.  N. 
Y.  1890)  42  Fed.  891.  See  also  U.  S. 
V.  Matthews,  (C.  C.  Md.  1888)  35  Fed. 
890;  U.  a  r.  Jenther,  (1876)  13  Blatchf. 
335,  26  Fed.  Cas.  No.  15,476. 

In  an  indictment  under  the  first  part 
of  this  section,  it  was  necessary  to  aver 
that  the  letter  was  intended  (a)  to  be 
conveyed  by  mail,  or  (6)  carried  or  de- 
livered by  any  mail  carrier,  letter  carrier 
or  other  person,  etc.,  or  (c)  forwarded 
through  or  delivered  from  any  post  office 
or  branch  post  office,  etc.  U.  S.  t?.  Hall, 
(S.  D.  N.  Y.  1896)  76  Fed.  566.  See  also 
U.  8.  V.  Winter,  (1876)  13  Blatchf.  333, 
28  Fed.  Cas.  No.  16,744. 

In  prosecuting  offenders  for  Violation 
of  section  5467  it  was  not  necessary  to 
allege  in  the  indictment  or  to  prove  on 
the  trial  all  tlie  essential  ingredients  of 
the  crime  of  larceny.  Thompson  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1913)  202  Fed.  401, 
120  0.  C.  A.  575. 

Intent. —  In  indictments  against  em- 
ployees of  the  poat-office  department  for 
embezzling  and  secreting  valuable  letters, 
it  was  not  necessary  to  allege  that  the 
same  was  done  with  a  fraudulent  intent. 
The  offense  was  a  mere  misdemeanor,  and 
it  was  sufficient  to  set  it  forth   in  the 


language  of  the  statute.    U.  S.  v.  Atkin- 
son, (£.  D.  Mich.  1888)  34  Fed.  316. 

Description  of  letter  and  contents. — 
''The  indictment  describes  the  letter  em- 
bezzled in  the  following  manner :  '  a 
letter  enclosed'  in  an  envelope,  ad>- 
dressed  and  directed  as  follows,  that 
is  to  say,  to  Mary  Dilsworth,  No.  122 
W.  26  St.,  New  York  City  — a  more 
particular  description  of  the  manner 
in  which  said  envelope  was  directed  being 
to  the  jurors  unknown,  said  envelope  hav- 
ing been  destroyed.'  This  description  is 
varied  slightly  in  different  counts  of  the 
indictment.  The  evidence  to  the  admis- 
sion of  which  objection  is  taken  related 
to  a  letter  contained  in  an  envelope  di- 
rected, *Mary  Dilsworth,  No.  122  W.  26 
Street,  New  York  City,'  the  only  variance 
being,  that  the  word  *to,'  placed  before 

*  Mary  Dilsworth,'  in  the  indictment,  was 
not  upon  the  letter,  and  the  abbreviation 

*  St.,'  given  in  the  indictment,  was  not 
upon  the  letter,  but,  instead,  the  word 
'  Street '  was  written  out  in  full.  Neither 
of  these  variances  is  material.  The  sense 
is  the  same.  No  word  is  changed,  nor  any 
word  important  to  the  sense  omitted.  Be- 
sides, the  indictment  states  that  the  en- 
velope is  lost,  and  that  such  loss  prevents 
a  more  particular  description  of  the  man- 
ner in  which  the  letter  was  addressed." 
U.  S.  V.  Jenther,  (1876)  13  Blatchf.  336, 
26  Fed.  Cas.  No.  15,476.  See  also  U.  S. 
V.  Fuller,  ( 1889)  4  N.  M.  368,  20  Pac.  368. 

"The  gravamen  of  the  charge  is  the 
destruction  of  the  letter.  It  is  an 
offense  against  the  postal  laws  of 
the  Unit^  States,  and  while  the 
latter  must  contain  a  draft,  cheque,  or 
some  other  t^ing  of  value  or  supposed 
value  in  order  to  bring  the  case  within 
the  compass  of  this  statute,  yet  it  is  un- 
necessary to  describe  this  draft,  cheque, 
etc,  with  the  same  precision  as  if  forgery 
or  some  other  crime  directed  against  the 
instrument  itself  was  charged.  A  full 
description  of  the  cheque  or  draft  being 
unessential,  it  is  clearly  sufficient  when 
the  grand  jury  say  that  the  instrument 
having  been  destroyed  they  are  unable  to 
give  any  further  description  than  such  as 
is  found  in  this  indictment."  being  '*  :\ 
draft  for  fifty  francs,  D.  0.  Mills  &  Co., 
No.  d.082i5O,  on  Paris,  France."  Rosen- 
crans  r.  U.  S.,  (1897)  165  U.  S.  257,  17 
S.  Ct.  302,  41  U.  S.  (L.  ed.)  708. 

An  indictment  of  a  railway  postal  clerk 
for  embezzling  a  letter  containing  "  arti- 
cles of  value,"  to  wit,  "twelve  dollars  in  . 
money  of  the  United  States,"  which  let- 
ter was  addressed  to  a  specified  person  at 
a  specified  address,  it  being  alleged  tha 
a  further  description  of  the  letter  and  its 
contents  was  unknown  to  the  grand  jurors,- 
sufficiently  described  the  money.    Shaw  t*. 
U.  S.,   (C.  C.  A.  6th  Cir.  1910)    180  Fed. 
348,  103  C.  C.  A.  494. 


770 


7  FED.  STAT.  ANN.   (2n  Ed.) 


An  indictment  of  a  railway  postal  clerk 
for  secreting  and  embezzling  a  letter  con- 
taining an  article  of  value  did  not  have  to 
describe  the  article  with  the  same  pre- 
cision as  in  a  prosecution  for  forgery  or 
larceny,  but  the  article  must  be  stated. 
Shaw  V.  U.  S.,  (C.  C.  A.  6th  Cir.  1910) 
180  Fed.  348,  103  G.  C.  A.  404. 

An  allegation  that  the  embezzled  letter 
contained  "  an  article  of  value,"  a  more 
definite  description  of  which  "being  to 
grand  jurors  unknown/'  was  considered  in 
the  light  of  the  record,  and  doubted,  but  not 
decided,  whether  the  all^ation  was  suffi- 
cient. U.  S.  V.  Aurandt,  (1010)  15  N.  M. 
202, 107  Pac.  1064, 27  L.  R.  A.  (N.  S.)  1181, 

An  information  for  the  embezzlement  of 
a  letter,  which  alleged  only  by  way  of  de- 
scription, the  stealing  or  taking  of  the 
contents  of  the  letter — two  treasury  notes 
was  not  defective  in  failing  to  allege  an 
adverse  ownership  of  the  notes  in  some 
other  person  than  defendant.  U.  S.  v. 
Baugh,  (E.  D.  Va.  1880)  1  Fed.  784.  See 
also  U.  S.  V,  Laws,  (1872)  2  Lowell  116, 
26  Fed.  Cas.  No.  16,570;  U.  S.  v.  Okie, 
(1867)  6  Blatchf.  516,  27  Fed.  Cas.  No. 
15,916. 

An  indictment  charging  the  accused 
with  having  in  his  possession  a  letter  con- 
taining five  certificates,  each  "  being  of 
the  deposit  of  one  silver  dollar  with  the 
Treasurer  of  the  United  States,"  was  suffi- 
cient, although  upon  the  certificates  them- 
selves the  words  "  in  the  Treasury  "  were 
used.  U.  S.  17.  Eliason,  (1880)  8  Mackeg 
(D.  C.)   104. 

Under  the  Act  of  March  3,  1825,  sec.  21, 
an  indictment  against  a  post-office  em- 
ployee for  embezzling  a  letter  containing 
a  bank  note  did  not  have  to  allege  the  note 
to  have  been  of  an  incorporated  bank,  or 
of  any  value.  U.  8.  v.  Clark,  (1846) 
Crabbe  584,  25  Fed.  Cas.  No.  14,801.  See 
also  U.  S.  t'.  Patterson,  (1855)  6  Mc- 
Lean 466,  27  Fed.  Cas.  No.  16,011. 

Letter  in  possession  of  defendant  in 
official  capacity. —  The  provision  of  the 
statute  making  it  a  criminal  offense 
for  an  employee  in  the  postal  service 
to  embezzle  a  letter,  necessarily  im- 
plied that  the  letter  must  have  come  into 
his  possession  in  his  official  character; 
and  an  indictment  thereunder  which  failed 
to  allege  such  fact  was  fatally  defective. 
Shaw  i\  U.  S.,  (C.  C.  A.  6th  C^r.  1908) 
165  Fed.  174,  91  C.  C.  A.  208. 

In  a  prosecution  under  this  section  an 
indictment  was  fatally  defective  which 
failed  to  show  that  the  letter  embezzled 
came  into  the  possession  of  the  defendant 
officially;  that  is  to  say,  as  an  employee 
of  the  postal  service.  U.  S.  v.  Aurandt, 
(1910)  15  N.  M.  292,  107  Pac.  1064.  27 
L.  R.  A.  (N.  S.)   1181. 

Und«r  the  Act  of  July  1,  1864,  sec.  12, 
an  indictment  for  the  embezzlement  of  a 
letter  by  a  clerk  in  the  post-office  depart- 
ment did  not  have  to  allege  that  he  ob- 


tained it  by  virtue  of  his  employment;  it 
was  enough  that  being  a  clerk,  he  has  ab- 
tained  possession  of  the  letter.  U.  S.  r. 
Laws,  (1872)  2  Lowell  115,  26  Fed.  Cas. 
No.  15,570. 

Under  the  Act  of  March  3,  1825,  sbc 
21,  no  one  could  be  convicted  who  was  not 
employed  in  the  post-office  department, 
and  an  indictment  thereunder  had  to  al- 
lege and  prove  such  employment.  U.  IS.  r. 
Nott,  (1839)  1  McLean  499,  27  Fed.  Cas. 
No.  15,900. 

But  under  the  Act  of  March  3,  1825,  sec. 
21,  an  indictment  against  a  post-office  em- 
ployee for  embezzling  a  letter  did  not  have 
to  allege  the  particular  office  held  by  the 
accused.  U.  S.  c.  Clark.  (1846)  Crsbbe 
684,  24  Fed.  Cas.  No.  14,801. 

Flace  from  and  to  which  letter  earned. 
—  Under  the  Act  of  July  1,  1864,  sec.' 12, 
an  indictment  for  the  embezzlement  of  a 
letter  by  a  poet-office  employee  did  not 
have  to  allege  the  places  from  and  to 
which  the  letter  was  to  be  carried  bv  post. 
U.  S.  V,  Laws,  (1872)  2  LoweU  115,  26 
Fed.  Cas.  No.  15,579;  U.  S.  r.  Okie,  (1867) 
5  Blatchf.  516,  27  Fed.  Cas.  No.  15,916. 

Delivery  to  addressee. — An  indictment 
against  a  mail  carrier  for  embezzling  a 
letter,  which  failed  to  alleged  that  the 
letter  had  not  been  delivered  to  the 
party  to  whom  it  was  directed  waa  not 
therefore  insufficient. .  "  While  the  pur- 
pose for  which  this  clause  was  inserted 
m  the  Act  is  not  very  clear,  it  was 
probably  intended  to  repel  the  idea  that 
the  stealing  or  embezzling  of  such  a  letter 
after  it  had  been  carried  through  the 
mail  or  delivered  by  the  letter-carrier  to 
its  owner  and  its  purpose  served,  did  not 
render  the  party  guilty  under  this  stat- 
ute. At  all  events,  the  fact  of  its  de* 
livery  being  a  matter  of  defense,  when  it 
was  proved  that  the  party  in  the  course 
of  his  employment  had  embezzled  the  let- 
ter and  stolen  the  money,  it  will  be  pre- 
sumed that  the  defendant  made  the  most 
he  could  of  that  defense  on  the  trial.'* 
In  re  Wight,  (1800)  134  U.  S.  136,  10  S. 
Ct.  487,  33  U.  S.  (L.  ed.)  865.  See  also  U. 
S.  t?.  Wight,  (E,  D.  Mich.  1889)  38  Fed. 
106;  U.  S.  r.  Fuller,  (1889)  4  N.  M.  358, 
20  Pac.  175;  U.  S.  v.  Jenther,  (1876)  IS 
Blatchf.  335,  26  Fed.  Oas.  No.  15,476. 

That  the  package  embezzled  wu 
stamped  did  not  have  to  be  alleged  in  an 
indictment  under  this  section.  An  aver- 
ment that  the  package  came  into  the 
defendant's  possession  as  clerk  in  the 
postal  service  was  sufficient  to  admit  evi- 
dence that  the  package  was  stamped  and 
the  manner  in  which  it  was  stamped. 
Alexis  V,  U.  S.,  (C.  C.  A.  5th  Cir.  1904) 
129  Fed.  60,  63  C.  C  A.  502. 

c.  Stealing  or  Taking  Contents  of 
Letters 
Ingredients  of  the  offense.— The  latter 
clause  of  the  section  provided  for  a  dis- 
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tinct  offense,  **  and  it  covers  the  case  of 
any  person  employed  in  any  department 
of  the  postal  service  who  steals  or  takes 
any  of  the  things  already  described  in 
the  section  out  of  any  letter,  etc.,  which 
shall  have  come  into  his  possession  in 
the  regular  course  of  his  official  duties 
or  in  any  other  manner  whatever,  pro- 
vided the  same  shall  not  have  been  de- 
livered to  the  party  to  whom  it  is 
directed."  Hall  r.  U.  S.,  (1898)  168  U. 
f>.  632,  18  S.  Ct.  237,  42  U.  S.  (L.  ed.) 
607. 

Letter  intended  to  be  delivered  by 
carrier. —  Where  an  indictment  under 
this  section  which  contained  in  addition 
to  the  particular  allegations  necessary 
to  bring  the  act  witliin  the  latter  part 
of  the  section,  an  allegation  that  the 
letter,  the  contents  of  which  were  stolen, , 
was  intended  to  be  delivered  by  a  letter 
carrier,  this  fact  formed  no  part  of  the 
offense  mentioned  in  the  second  clause 
of  the  section.  It  was  therefore  mere  sur- 
plusage that  might  be  rejected.  Hall  t\ 
U.  S.,  (1898)  168  U.  S,  632,  18  S.  Ct. 
237.  32  U.  vS.  (L.  ed.)  607.  See  also 
U.  S.  r.  Hall,  (S.  D.  N.  Y.  1896)  76  Fed. 
566:  U.  S.  r.  Wight.  (E.  D.  Mich.  1889) 
38  Fed.  106;  U.  S.  v.  Golding,  (1820)  2 
Cranch  (C.  C.)  212,  25  Fed.  Cas.  No. 
15,224. 

Letter  within  jurisdiction  of  the  post 
office. — An  indictment  under  the  latter 
clause  of  this  section  had  to  show  "  that 
the  letter,  the  contents  of  w^hich^  were 
stolen  by  the  person  employed  in  the 
postal  service  was  one  which  had  come 
in  some  way  or  manner  under  the  juris- 
diction and  into  the  possession  of  the 
Sost  office  department;  for  the  statute 
oes  not  refer  to  letters  in  regard  to 
which  that  department  haa  not  and  was 
not  intended  to  have  any  concern  or  an.v 
duty  to  perform,  such  as  letters  which 
have  not  been  deposited  or  left  in  any 
manner  in  any  post  office  or  street  letter 
box,  or  given  to  a  carrier  or  other  agent 
of  the  department,  and  which  remain 
entirely  outside  of  that  department,  and 
where  the  stealing  of  such  letters  or 
their  contents  at  that  time  is  not  of  fed- 
eral cognizance."  Hall  r.  U.  S.,  (1898) 
168  U.  S.  632,  18  S.  Ct.  237,  42  U.  S. 
(L.  ed.)    607. 

Description  of  contents. — An  indict- 
ment against  a  mail  carrier  cliarging  the 
embezzlement  of  a  letter  and  stealing  its 
contents,  which  alleged  the  particular 
kind  of  obligation  of  the  United  States, 
the  denomination  of  such  obligation,  and 
specifically  described  the  letter  in  which 
it  was  enclosed,  is  sufficient.  Bromberger 
r.  U.  S.,  (C.  C.  A.  6th  Cir.  1904)  128 
Fed.  346,  63  C.  C.  A.  76.  See  also  U.  «. 
t?.  Fuller,  (1889)  4  N.  M.  368.  20  Pac. 
175;  U.  S.  f.  Bramham,  (1878)  3  Hughes 
567,  24  Fed.  Cas.  No.  14,636;  U.  S.  v. 
Nott,  (1839)  1  McLean  499,  27  Fed.  Cas. 
Xo.   15,900. 


An  indictment  under  this  section  giv- 
ing a  substantive  description  of  the  check, 
to  wit,  of  the  drawer,  drawee,  paye€» 
amount,  date,  and  number,  was  sufficient 
to  identify  the  check,  and  to  inform  the 
accused  of  what  he  was  charged  with 
stealing  and  to  protect  him  from  being 
again  put  in  jeopardy  for  the '  same  of- 
fense. Jones  I?.  U.  S.,  (S.  D.  Ga.  1886) 
27  Fed.  447. 

Effect  of  alterations. — Where  an  indict- 
ment under  this  section  correctly 
described  a  check  at  the  time  it  was 
stolen,  subsequent  indorsements  or  other 
alterations  thereon  would  not  make  a 
variance.  U.  S.  t*.  Jones,  (S.  D.  Ga. 
1887)    31   Fed.  718. 

Ownership  of  check. —  Upon  an  indict- 
ment under  this  section,  where  it  appeared 
that  a  clieck  was  sent  through  the  maild 
by  a  debtor  to  a  creditor,  with  instruc- 
tions to  credit  the  amount  on  his  debt, 
the  ownership  of  the  check  might  prop- 
erly be  laid  in  the  latter.  U.  6.  r. 
Jones,  (<S.  I).  Ga.  1887)  31  Fed.  718. 

Allegations  as  to  value. —  In  an  indict- 
ment under  this  section,  if  the  thing 
stolen  or  taken  out  of  the  letter  within 
the  statute  be  described,  no  value  had  to 
be  alleged,  nor  proved  if  alleged.  Jones 
r.  U.  S.,  (S.  D.  Ga.  1886)  27  Fed.  447. 

Idem  sonans. —  Upon  an  indictment 
under  this  section  charging  defendant 
with  embezzling  the  contents  of  a  pack- 
age addressed  to  L.  Krowder,  eviaence 
that  it  was  addressed  to  L.  Krowder  was 
not  a  variance,  as  the  names  were  idem 
sonans.  Alexis  *".  U.  S.,  (C.  C.  A.  5th 
Cir.  1904)    129  Fed.  60,  63  C.  C.  A.  502. 

Intrusted  with  mail  matter.—-"  It  is  not 
material  how  a  letter  which  is  intended 
to  be  conveyed  by  mail  comes  into  the 
possession  of  a  person  employed  in  the 
postal  service.  A  local  mail  agent,  who 
leceives  a  single  letter  to  be  delivered 
to  a  mail  agent  to  be  conveyed  to  its 
destination  through  the  mails,  is  in- 
trusted with  mail  matter,  within  the 
meaning  of  the  statute;  and  he  is  just 
as  guilty,  if  he  opens  and  steals  the  con- 
tents of  such  a  letter,  as  if  he  had  stolen 
the  contents  of  a  letter  taken  unlaw fuly 
from  a  mail-bag  or  packet  with  which 
he  was  intrusted."  U.  S.  c.  Hamilton, 
(D.  C.  Ind.  1881)   9  Fed.  442. 

Intent. — "  Words  are  not  to  be  taken 
as  synonymous,  unless  they  are  so  neces- 
sarily. Congress  in  using  these  two 
words,  '  steal,*  '  take,'  with  the  disjunc- 
tive, must  have  intended  them  to  bear 
different  meanings,  else  both  would  not 
have  been  used.  If  you  find  from  the  evi- 
dence that  the  defendant  took  the  contents 
of  this  letter  aninio  furandi,  with  intent 
to  steal  them,  lie  cornea  within  the  pro- 
hibition of  this  section;  if  you  find  that 
he  took  the  contents,  borrowing  them, 
hopinfj  and  expecting  to  return  them, 
make  temporary  use  of  them,  he  also 
comes  within  the  prohibition  of  the  stat- 
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A.    177;    U.  S.   c.  McKenzie,    (S.  D.  Cal. 
IS87)  35  Fed.  826. 

Variance. — When  the  indictment  al- 
leged ownership  in  tlie  person  to  whom  a 
registered  letter  was  directed,  and  it 
appeared  in  proof  that  when  it  was  stolen 
the  sender  had  deposited  it  with  the  post- 
master, taking  his  receipt  therefor,  and 


it  had,  by  due  course  of  mail,  left  the 
mailing  office,  its  custody  by  the  post* 
office  department  was  for  the  benent  of 
the  person  to  whom  it  was  addressed, 
it  was  his  property,  the  sender  had  no 
control  over  it,  and  there  was  no  variance. 
U.  S.  V,  Jackson,  (S.  D.  Ga.  1886)  29 
Fed.  603. 


Sec.  196.  [Postmaster,    etc.,    detaining    or   destroying    newspapers.] 

"Whoever,  being  a  postmaster  or  other  person  employed  in  any  department 
of  the  postal  service,  shall  improperly  detain,  delay,  embezzle,  or  destroy 
any  newspaper,  or  permit  any  other  person  to  detain,  delay,  embezzle,  or 
destroy  the  same,  or  open,  or  permit  any  other  person  to  open,  any  mail 
or  package  of  newspapers  not  directed  to  the  office  where  he  is  employed; 
or  whoever  shall  open,  embezzle,  or  destroy  any  mail  or  package  of  news- 
papers not  being  directed  to  him,  and  he  not  being  authorized  to  open 
or  receive  the  same;  or  whoever  shall  take  or  steal  any  mail  or  package 
of  newspapers  from  any  post-oflBce  or  from  any  person  having  custody 
thereof,  shall  be  fined  not  more  than  one  hundred  dollars,  or  imprisoned 
not  more  than  one  year,  or  both.     [35  Stat,  L.  1126,] 

This  section  was  drawn  from  R.  S.  sec.  5471  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  320),  which  was  repealed  by  section  341,  tn/ra,  this  title,  and  which  read  as  follows: 

"  Sec.  5471.  Any  person  employed  in  any  department  of  the  postal  service  wlio  shall 
improperly  detain,  delay,  embezzle,  or  destroy  any  newspaper,  or  permit  any  other 
person  to  detain,  delay,  embezzle,  or  destroy  the  same,  or  open,  or  permit  any  other 
person  to  open,  any  mail  or  package  of  newspapers  not  directed  to  the  office  where  he 
is  employed,  shall  be  punishable  by  a  fine  of  not  more  than  fifty  dollars.  And  if  any 
other  person  shall  open,  embezzle,  or  destroy  any  mall  or  package  of  newspapers  not 
being  directed  to  him,  and  he  not  being  autliorized  to  open  or  receive  the  same,  he 
shall  be  pimishable  by  a  fine  of  not  more  than  twenty  dollars.  And  any  person  who 
shall  take  or  steal  any  mail  or  package  of  newspapers  from  any  post  office,  or  from 
any  person  having  custody  thereof,  shall  be  imprisoned  at  hard  labor  for  not  more 
than  three  months." 

The  punishment  provided  In  this  section  is  changed  so  as  to  apply  to  all  persons, 
whether  in  or  out  of  the  postal  service,  and  is  increased  both  as  to  fine  and  imprison- 
ment, in  view  of  the  changes  in  the  character  of  mail  matter. 


Sec.  197.  [Assaulting  mail  carrier  with  intent  to  rob,  and  robbing 
mail.]  Whoever  shall  assault  any  person  having  lawful  charge,  control,  or 
custody  of  any  mail  matter,  with  intent  to  rob,  steal,  or  purloin  such  mail 
matter  or  any  part  thereof,  or  shall  rob  any  such  persons  of  such  mail  or 
any  part  thereof,  shall,  for  a  first  offense,  be  imprisoned  not  more  than  ten 
years;  and  if  in  effecting  or  attempting  to  effect  such  robbery,  he  shall 
wound  the  person  having  custody  of  the  mail,  or  put  his  life  in  jeopardy 
by  the  use  of  a  dangerous  weapon,  or  for  a  subsequent  offense,  shall  be 
imprisoned  twenty-five  years.     [36  Stat,  L,  1126,] 

This  section  was  derived  from  R.  8.  sec.  5472  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  320),  and  R.  S.  sec.  6473  (Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  320),  both  of 
which  were  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

**  Set.  5472.  Any  person  who  sliall  rob  any  carrier,  agent,  or  other  person  intrustetl 
with  the  mail,  of  such  mail,  or  any  part  thereof,  shall  be  punishable  by  imprisonment 
at  hard  labor  for  not  less  than  five  years  and  not  more  than  ten  years;  and  if  con- 
victed a  second  time  of  a  like  oflfense,  or  if,  in  effecting  such  robbery  the  first  time,  the 
robber  shall  wound  the  person  having  custody  of  the  mail,  or  put  his  life  in  jeopardy 
by  the  use  of  dangerous  weapons,  such  offender  shall  be  punishable  by  imprisonment 
at  hard  labor  for  the  term  of  his  natural  life.'' 
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"Sec.  6473.  Any  perscm  who  shall  attempt  to  rob  tlie  mail  by  assaulting  the  person 
having  custody  thereof,  shooting  at  him  or  his  horse,  or  threatening  him  with  danger- 
ous weapons,  and  shall  not  effect  such  robbery,  shall  be  punishable  by  imprisonment  at 
hard  labor  for  not  less  than  two  years  and  not  more  than  ten  years." 

These  two  sections  were  combined  and  the  punishment  for  their  violation  altered. 


Elements  of  offense. —  Under  R.  S.  sec. 
5473  ( incorporated  in  this  section )  it  was 
held  that  to  constitute  an  offense  under 
said  section,  "  it  must  appear  that  the 
endeavor  or  effort  was  made  to  rob  the 
mail;  that  is,  to  try  or  attempt  unlaw- 
fully and  by  force  to  take  the  mail  from 
the  pers(m*  having  the  custody  of  it, 
against  his  will.  The  attempt  must  be 
to  rob  the  mail,  not  the  express  car  alone, 
nor  the  pasHcngers  on  the  train;  for  rob- 
bery of  the  express  car  or  of  passengers, 
or  attempt  to  commit  the  same,  would  be 
offenses  of  which  this  court  has  no  juris- 
diction. These  offenses  are  punishable  bv 
the  laws  of  the  state,  and  not  by  the  fed- 
eral statutes."  U.  S.  r.  Reeves,  (W.  D. 
Tex.   1889)    38  Fed-   404. 

And  under  R.  S.  sec.  5472  (likewise 
embodied  herein)  it  was  held  that  the 
section  embraced  two  species  of  robbery: 

( 1 )  A  robbery  of  the  mail  under  such 
circumstances  'as  amount  to  the  offense 
by    the   principles   of    the   common    law; 

(2)  a  robbery  effected  by  putting  in 
jeopardy  the  life  of  the  person  having  the 
custody*  of  the  mail,  by  the  use  of  dan- 
gerous weapons."  U.  S.  i*.  Reeves,  (W. 
D.  Tex.  1889)  38  Fed.  404. 

To  constitute  an  "  assault  "  *'  it  is  not 
necessary  that  serious  bodily  injury  is  in- 
flicted upon  the  person  assault ea.  The 
drawing  of  a  gun  or  pistol  on  another, 
with  threat  to  use  it,  is  an  assault;  or 
the  forcible  ejection  by  an  unauthorized 
person,  without  provocation,  from  a  mail- 
car,  of  a  person  intrusted  with  the  mail, 
would  be  an  assault.  And  so,  too,  in  the 
language  of  the  statute,  if  the  person 
who  attempts  to  rob  the  mail  shoots  at 
the  person  having  custody  of  the  mail, 
or  threatens  him  with  dangerous  weapons, 
—  that  is  to  say,  with  weapons  the  use 
of  which  would  likely  produce  death  or 
serious  bodily  harm, —  tne  offense  is  com- 
plete." U.  S.  f.  Reeves,  (W.  D.  Tex. 
1889)  38  Fed.  404. 

In  the  statute  there  are  two  means  or 
instruments  mentioned,  one  by  assault- 
ing the  person,  and  the  other  by  threaten- 
ing -with  dangerous  weapons."  Downing 
r.   U.   S.,    (Ariz.   1902)    68  Pac.  555. 

Robbery  defined. — The  statute  makes 
use  of  the  word  **  rob  "  without  defining 
it;  but  it  is  a  word  which,  long  before 
the  Act  of  Congress,  had  received  a 
settled  construction  by  the  common  law. 
And,  as  understood  at  common  law,  rob- 
bery is  the  felonious  and  forcible  taking 
of  the  property  of  another  from  his  per- 
son, or  in  his  possession,  against  his 
will,  bv  violence,  or  putting  him  in  fear. 
I\  S.  V.  Reeves,  (W.  D.  Tex.  1889)  38 
Fed.    404.      See    also    U.    S.    c.    Wilson, 


(1830)  Baldw.  78,  28  Fed.  Gas.  No. 
1«.730;  Harrison  t?.  U.  S.,  (1896)  109 
U.  S.  140,  16  S.  Ct.  961,  41  U.  S.  (L.  ed.) 
104. 

Kobbery  by  putting  in  jeopardy. —  To 
constitute  the  second  species  of  robbery 
named  in  this  section  (R.  S.  sec.  5472, 
embodied  herein ) ,  "  three  things  must 
concur:  the  mail  must  be  robbed,  it 
must  be  effected  by  putting  in  jeopardy 
the  life  of  the  person  who  has  it  in  cus- 
tody, and  this  must  be  done  with  danger- 
ous weapons."  U.  S.  v.  Reeves,  (W.  D. 
Tex.  1889)  38  Fed.  404.  See  also  U.  6. 
r.  Wilson,  (1830)  Baldw.  78,  28  Fed. 
Gas.  No.  16,730;  U.  S.  f.  Wood,  (1818) 
2  Wheel.  Crim.  (N.  Y.)  326,  28  Fed. 
Cas.  No.   16,767. 

In  U.  6.  r.  Reeves,  (W.  D.  Tex.  1889) 
38  Fed.  404,  the  court  charged:  "If, 
from  the  testimony,  you  believe  that  a 
robbery  of  the  mail  was  committed  at  the 
time  and  place  mentioned  in  the  third 
count  of  the  indictment,  and  that  in 
effecting  it  the  offenders  or  robbers  did 
such  acts  as  created  in  the  mind  of  the 
mail  messenger  a  well-grounded  appre- 
hension of  danger  to  his  life  in  case  of 
resistance  or  refusing  to  give  up  the 
mail;  if  his  life  was  actually  in  danger, 
or  he  really  believed  it  to  be  so, —  then 
the  robbery  was  committed  by  putting  his 
life  in  jeopardy."  See  also  U.  S.  r.  Wil- 
son, (1830)  Baldw.  (U.  S.)  78,  28  Fed. 
Cas.  No.  16.730;  U.  S.  v.  Wood,  (1818) 
2  WTieel.  Crim.  (N.  Y.)  325,  28  Fed. 
Cas.  No.  16,757. 

Dangerous  weapon. — "  A  dangerous 
\\eapon  is  one  likely  to  produce  death  or 
great  bodily  harm;  ana  if  you  believe 
from  the  testimony  that  the  life  of  the 
mail  messenger  was  put  in  jeopardy  by 
the  use  of  a  weapon  likely  to  praiuce 
death  or  great  bodily  harm,  then  you  are 
charged  that  the  use  of  such  a  weapon 
is  the  use  of  a  dangerous  weapon."  V.  S. 
V.  Reeves,  (W.  D.  Tex.  1889)  93  Fed. 
404.  See  also  U.  S.  i\  W'ilson,  (1830) 
Baldw.  78,  Fed.  Cas.  No.  16,730;  U.  S.  p. 
Wood.  (1818)  3  Wash.  440,  28  Fed. 
Cas.   No.    16,756. 

Mail  not  in  post  office.— Upon  an  in- 
dictment under  this  section  evidence  that 
the  defendant  forcibly  took  from  a  poet- 
master,  at  the  point  of  a  pistol,  a  pack- 
age, a  part  of  the  United  States  mail, 
directed  to  another,  although  the  pack- 
age was  not  at  the  time  in  the  post 
office,  was  held  to  be  properly  excluded. 
The  court  said :  "It  is  not  of  the 
slightest  importance  where  the  post- 
master had  these  goods,  or  what  he  in- 
tended to  do  with  them.  He  might  have 
had  them  in  his  store  or  upon  the  hi^- 
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way,  and  he  might  have  intended  there- 
after to  steal  them ;  it  does  not  matter  — 
they  were  a  part  of  the  United  States 
mail  —  they  were  intrusted  to  him  by  the 
Ignited  States.  He  was  their  lawful*  cus- 
todian, and  they  were;  robbed  from  him 
bv  this  defendant."  U.  S.  t*.  Bowman, 
(1885)   3  N.  M.  201,  5  Pac.  333. 

Property  in  the  mail. — "  It  Ih  not  nec- 
essary, in  a  case  like  the  present,  that 
the  mail  should  have  belonged  to  the 
carrier,  for  it  is  not  his  property. 
He  is  simply  charged  with  its  custody 
and  preservation  until  it  passes  beyond 
his  control  and  possession  in  the  per- 
formance of  his  official  duty.  The  law 
is  satisfied  upon  this  point  when  it  is 
shown  that  the  mail,  or  any  part  thereof, 
is  unlawfully  taken  from  the  possession 
of  the  carrier,  against  his  will,  by 
violence,  or  putting  him  in  fear."  IJ.  8. 
r.  Reeves,  (VV.  J).  Tex.  1889)  38  Fed. 
404. 

Who  are  principals. —  In  U.  R.  r. 
Reeves,  (W.  D.  Tex.  1889)  38  Fed.  404, 
the  court  charged :  "It  is  for  you,  gentle- 
men, to  determine,  from  a  consideration 
of  all  the  testimony  submitted  to  you, 
whether  the  defendant  was  one  of  the 
parties  to  the  robbery;  that  is  to  say, 
whether  he  was  present  on  the  occasion  of 
the  robbery,  consenting,  aiding,  procuring, 
advising,  or  assisting  the  commission  of 
the  crime.  If  he  was  so  present,  consent- 
ing, aiding,  procuring,  advising,  or  assist- 
ing the  commission  of  the  offense, —  if  any 
offense  was  committed, —  he  is  regarded  in 
law  as  a  principal  offender,  ana  may  be 
indicted  and  convicted  as  such."  See  also 
U.  S.  r.  Wilson,  (1830)  Baldw.  78,  28 
Fed.  Gas.  Xo.  16,730. 

Indictment  —  Duplicity. —  In  Price  r. 
United  States,  (C.  C.  A.  8th  Cir.  1914) 
218  Fed.  149,  132  C.  C.  A.  1,  L.  R.  A. 
191 5D  1070,  the  indictment  charged  an 
attempt  to  commit  the  crime  of  robbery 
and  that  in  the  course  of  such  attempt 
the  defendant  put  the  life  of  a  mail  clerk 
in  jeopardy  by  the  use  of  a  dangerous 
weapon.  Holding  that  the  count  was  not 
void  for  duplicity  the  court  said :  "  The 
crime  of  robbery  is  an  essential  element 
of  the  crime  attempted  to  be  charged  in 
the  second  count  of  the  indictment.  It  is 
quite  manifest  that  the  government  could 


not  charge  the  defendant  with  the  offense 
of  having  put  the  life  of  the  postal  clerk 
in  jeopardy  while  attempting  to  commit 
the  crime  of  robbery,  without  charging 
that  crime  as  an  element  of  the  second 
and  graver  offense.  Where  one  crime  is 
an  essential  element  of  another  and 
more  serious  offense,  the  indictment  is 
not  duplicitous  because  it  charges  both  of 
the  crimes.  It  would  be  fatally  defective 
if  it  did  not  do  so." 

Sufficient  allegation  of  intent, — "  When 
the  indictment  used  the  language  that  the 
defendant  '  wilfully  made  an  attempt  to 
rob  the  United  States  mail '  there  was  not 
a. total  omission  from  the  indictment  of 
the  essential  averment  of  intent,  even 
though  it  should  be  necessary  to  connect 
the  intent  with  the  assault.  It  is  an  in- 
accurate or  imperfect  statement  of  a  fact, 
which  reduces  the  defect  in  the  indictment 
tp  a  defect  of  form  instead  of  substance, 
which  cannot  be  taken  advantage  of  after 
verdict  by  motion  in  arrest  of  judgment." 
Downing  r.  U.  S.,  (Ariz.  1902)  68  Pac. 
666. 

Number  of  peremptory  challenges.—- 
Upon  an  indictment  for  robbing  a  mail 
carrier  of  the  I'nited  States  of  a  reg- 
istered letter  and  for  putting  in  jeopardy 
the  life  of  the  carrier  in  effecting  the 
robbery,  the  defendant  is  entitled  to  ten 
peremptory  challenges.  At  common  law 
robbery  was  a  felony,  and  the  word 
"  rob  "  in  the  statutes  is  used  in  its  com- 
mon-law sense.  Harrison  r.  U.  S.,  (1896) 
163  U.  S.  140,  16  S.  Ct.  961,  41  U.  S. 
(L.  ed.)  104.  See  Challenges^  Judicial 
Code,  section  287,  title  Judiciary,  vol.  6, 
p.  1078. 

Evidence. — For  evidence  held  sufficient 
to  sustain  a  conviction  for  holding  up  a 
train  and  robbing  the  mail,  see  Matthews 
t".  U.  S.,  (U.  C.  A.  8th  Cir.  1911)  192  Fed. 
490,  113  C.  C.  A.  96. 

Instructions. — An  instruction  to  the 
jury  "  but  if  they  believed  from  the  evi- 
dence that  the  defendants  feloniously  took 
possession  of  the  United  States  mail,  or 
any  part  thereof,  by  force  or  intimidation 
of  *or  from  a  carrier  of  the  mail,  then  the 
offense  of  robbery  is  complete,"  is  simply  a 
definition  of  the  term  "  robbery "  as  ap- 
plied to  the  case  and  is  not  erroneous. 
U.  S.  r.  Mays,   (1880)    1  Idaho  763. 


Sec.  198.  [Injuring  letter  boxes  or  mail  matter;  assaulting  carrier, 
etc.]  Whoever  shall  willfully  injure,  tear  down,  or  destroy  any  letter  box, 
pillar  box,  lock  box,  lock  drawer,  or  other  receptacle  established  or 
approved  by  the  Postmaster-General  for  the  safe  deposit  of  matter  for 
the  mail  or  for  delivery,  or  any  lock  or  similar  device  belonging  or  attached 
thereto,  or  any  letter  box  or  other  receptacle  designated  or  approved  by  the 
Postmaster-General  for  the  receipt  or  delivery  of  mail  matter  on  any 
rural  free-delivery  route,  star  route,  or  other  mail  route,  or  shall  break  open 
the  same;  or  shall  willfully  injure,  deface,  or  destroy  any  mail  matter 
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deposited  in  any  letter  box,  pillar  box,  lock  box,  lock  drawer,  or  other 
receptacle  established  or  approved  by  the  Postmaster  General  for  the  safe 
deposit  of  matter  for  the  mail  or  for  delivery;  or  shall  willfully  take  or 
steal  such  matter  from  or  out  of  any  such  letter  box,  pillar  box,  lock  box, 
lock  drawer,  or  other  receptacle,  or  shall  willfully  and  malicioiudy  assault 
any  letter  or  mail  carrier,  knowing  him  to  be  such,  while  engaged  on  his 
route  in  the  discharge  of  his  duty  as  such  carrier,  or  shall  willfully  aid  or 
assist  in  any  offense  defined  in  this  section,  shall  be  fined  not  more  than  one 
thousand  dollars,  or  imprisoned  not  more  than  three  years,  or  both.  [35 
Stat  L.  1126,] 

This  section  was  drawn  from  R.  S.  see.  386»  (Act  of  June  8,  1872,  ch.  335,  17  Stat 
L.  206),  relating  to  injuring  receiving  boxes,  assaulting  carriers,  etc.;  R.  S.  aec  5466 
(Act  of  June  8,  1872,  ch.  335,  17  Stat.  U  318),  relating  to  injuring  mail  matter 
deposited  in  any  authorized  receptacle;  and  an  Act  of  April  21,  1902,  ch.  563,  32  Stat. 
L.  113,  as  amended  by  an  Act  of  March.  3,  1903,  ch.  1009,  S  3.  32  tSlat.  L.  1173,  which 
related  to  the  injury  or  destruction  of  receptacles  authorised  for  the  receipt  or  delivery 
of  mail  matter  on  rural  free  delivery  routes,  star  routes,  etc.,  or  the  injury  or  destnie- 
tion  of  mail  matter  deposited  therein. 

These  various  provisions  >Aore  all  combined  in  the  section  given  in  the  text  and  the 
two  sections  of  the  Revised  Statutes  were  repealed  by  section  341,  infra,  this  title. 
The  amending  Act  of  March  3,  1903,  ch.  1009,  8  3,  was  likewise  repealed  by  said 
section  341,  and  while  the  Act  of  April  21,  1902,  ch.  563,  was  not  specificallT 
repealed,  yet  it  must  be  so  regarded  by  virtue  of  the  repeal  of  the  Act  which  amended  it 
and  the  general  repealing  clause  of  said  section  341. 

The  Act  of  May  18,  1916,  ch.  126,  §  10,  provided  as  follows: 

**  Sec.  10.  That  the  Act  of  March  fourth,  nineteen  hundred  and  nine  (Thirty-fifth 
Statutes,  page  eleven  hundred  and  twenty-six),  be  amended  to  read  as  follows; 

"That  whoever  shall  willfully  or  maliciously  injure,  tear  down,  or  destroy  any  let- 
ter box  or  other  receptacle  intended  or  used  for  the  receipt  or  delivery  of  mail  on 
any  mail  route,  or  shall  break  open  the  same,  or  shall  willfully  or  maliciously  injure, 
deface,  or  destroy  any  mail  deposited  therein,  or  shall  willfully  take  or  steal  such  mail 
from  or  out  of  such  Tetter  box  or  other  receptacle,  or  shall  willfully  aid  or  assist  in  any 
of  the  aforementioned  offenses,  shall  for  every  such  offense  be  punished  by  a  fine  of 
not  more  Uian  $1,000  or  by  imprisonment  for  not  more  than  three  years."  See  Pamph. 
Supp.  Xo.  7,  p.  20,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat.  Ann. 

This  was  affected  by  an  Act  of  July  2S,  1916,  ch.  261,  §  1,  which  provided  thtt 
"  section  ten  **  of  the  Act  of  May  18,  1916,  ch.  126.  here  quoted,  "  be  amended  by  insten- 
ing  after  the  first  word  of  said  section,  *  That,'  the  words  *  section  one  hundred  and 
ninety-eight  of  the.'"  See  Pampli.  Supp.  No.  8,  p.  219,  Fed.  Stat.  Ann.;  1918  Supp. 
Fed.  Stat.  Ann. 

See  R.  S.  sec.  5468,  given  in  the  note  to  section  195,  Sitfra,  p.  764. 

Sec.  199.  [DeBerting  tiie  maiL]  Whoever,  having  taken  charge  of 
any  mail,  shall  voluntarily  quit  or  desert  the  same  before  he  has  delivered 
it  into  the  post-office  at  the  termination  of  the  route,  or  to  some  known  mail 
carrier,  messenger,  agent,  or  other  employee  in  the  postal  service  authori^d 
to  receive  the  same,  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  one  year,  or  both.     [35  Stat.  L,  1126,] 

This  section  was  drawn  from  R.  S.  sec.  5474  (Act  of  June  8,  1872.  ch.  335,  17  Stat, 
L.  320),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  foUows: 

"  Sec.  .5474.  Any  person  who  shall  have  taken  charge  of  the  mail  and  shall  voIub- 
tarily  quit  or  de.sert  the  same  before  he  has  delivered  it  into  the  post-office  at  tlK 
termination  of  the  route,  or  to  some  known  mail-carrier,  mef^sengei',  agent,  or  otter 
employ^  of  the  Post-Oifice  Department  authorized  to  receive  the  same,  shall  be  pus- 
ishable  by  a  fine  of  not  more  than  five  hundred  dollars,  and  by  imprisonment  for  noc 
less  than  three  months  nor  more  than  one  year." 

The  only  material  changes  in  this  section  consisted  in  the  omission  of  the  provisitA 
relating  to  a  minimum  term  of  imprisonment,  and  in  providing  that  either  fine  or 
imprisonment  or  both  might  be  imposed. 
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Employment  of  express  company  by 
contractor. — For  a  mail  contractor  to 
3mplDy  an  express  company  not  under  his 
control  to  carry  mail  matter  committed  to 
his  charge  is  a  violation  of  this  section. 
"It  is  the  obvious  intent  of  the  law  that 


from  the  time  the  mail  is  taken  in  charge, 
at  the  beginning  of  the  route,  until  de- 
livered at  the  termination  thereof,  it  shall 
not  be  placed  in  the  custody  of  any  person 
not  authorized  to  receive  the  same." 
( 1875 )  16  Op  Atty.-Gen.  70. 


Sec.  200.  [Delivery  of  letters  by  master  of  vessel.]  The  master  or 
other  person  having  charge  or  control  of  any  steamboat  or  other  vessel 
passing  between  ports  or  places  in  the  United  States,  arriving  at  any  such 
port  or  place  where  there  is  a  post-office,  shall  deliver  to  the  postmaster  or 
at  the  post-office  within  three  hours  after  his  arrival,  if  in  the  daytime, 
and  if  at  night,  within  two  hours  after  the  next  sunrise,  all  letters  and 
packages  brought  by  him  or  within  his  power  or  control  and  not  relating 
to  the  cargo,  addressed  to  or  destined  for  such  port  or  place,  for  which 
he  shall  receive  from  the  postmaster  two  cents  for  each  letter  or  package  so 
delivei*ed,  unless  the  same  is  carried  under  a  contract  for  carrying  the 
mail ;  and  for  every  failure  so  to  deliver  such  letters  or  packages,  the  master 
or  other  person  having  charge  or  control  of  such  steamboat  or  other  vessel, 
shall  be  fined  not  more  than  one  hundred  and  fifty  dollars.  [35  StcU.  L, 
1126, 

This  section  was  drawn  from  R.  S.  sec.  39'77  (Act  of  June  S,  1S72,  ch.  335,  17  Stat. 
Li.  310),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  3977.  The  master  ot  any  steamboat  passing  between  ports  or  places  in  the 
United  States,  and  arriving  at  any  such  port  or  place  where  there  is  a  post-oflfice,  shall 
deHver  to  the  postmaster,  within  three  hours  after  his  arrival,  if  in  the  day-time,  and 
if  at  night,  within  two  hours  after  the  next  sunrise,  all  letters  and  pacxets  brought  by 
him,  or  within  his  power  or  control  and  not  relating  to  the  cargo,  addressed  to  or 
destined  for  such  port  or  place,  for  which  he  shall  receive  from  the  postmaster  two 
c^its  for  each  letter  or  packet  so  delivered,  unless  the  same  is  carried  under  a  contract 
for  carrying  the  mail;  and  for  every  failure  to  so  deliver  such  letters  and  packets, 
the  master  or  owner  of  the  steamboat  shall  be  liable  to  a  penalty  of  one  hundred  and 
fifty  dollars." 

The  only  material  changes  made  .were  the  addition  of  the  words  ''  or  other  person 
having  charge  or  control,"  and  the  words  "or  other  vessel "  in  the  first  lines  of  the 
section. 


Sec.  201.  [Obstractiiig  the  mail.]  Whoever  shall  knowingly  and  will- 
fully obstruct  or  retard  the  passage  of  the  mail,  or  any  carriage,  horse, 
driver,  or  carrier,  or  car,  steamboat,  or  other  conveyance  or  vessel  carrying 
the  same,  shall  be  fined  not  more  than  one  hundred  dollars,  or  imprisoned 
not  more  than  six  months,  or  both.     [35  Stat.  L.  1127.] 

This  section  was  drawn  from  R.  S.  sec.  39fl5  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 

Lf.  312),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  3995.    Any  person  who  shall  knowingly  and  willfully  obstruct  or  retard  the 

f massage  of  the  mail,  or  any  carriage,  horse,  driver,  or  carrier  carrying  the  same,  shall, 
or  every  such  offense,  be  punishable  by  a  fine  of  not  more  than  one  hundred  dollars." 
This  section  is  broadened  so  as  to  punish  the  interference  or  retarding  of  the  mail 
and  of  any  facility  now  used  in  transporting  it,  and  by  providing  for  imprisonment  as 
a  part  of  the  punishment. 


Constitutionality. — Congress,  under  the 
Constitution,  had  the  authority  to  enact 
this  legislation.  U.  S.  v.  Sears,  (D.  O. 
Ky.  1893)  55  Fed.  268. 

Scope  of  prior  statute. —  R.  S.  sec. 
3995,  embodied  herein,  was  originally  sec- 
tion 9  of  the  act  of  March  3,  1825,  4  Stat. 
L.   104,  and  having  been  passed  prior  to 


the  introduction  into  the  United  States 
of  the  method  of  transporting  mail  by 
railroads,  the  phraseology  of  the  law  con- 
formed to  the  conditions  prevailing  at 
that  time,  but  it  was  equally  applicable 
to  the  modern  system  of  conveyance  and 
protected  alike  the  transportation  of  the 
mail  by  the  "  limited  express,''  as  it  did 
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the  carriage  by  the  old  fashioned  stage 
coach.  l\  S.  r.  Cassidy,  (N.  D.  Cal.  1895) 
67  Fed.  698. 

Knowingly  and  wilfnlly. — The  words 
"  knowingly  and  willfully  **  in  the  statute 
and  in  an  indictment  drawn  under  it, 
have  the  common  and  usual  meaning  at- 
tached to  them  and  are  intended  to  signify 
that  the  defendant,  at  the  time  of  commit- 
ting the  offense  charged  against  him,  must 
have  known  what  he  was  doing,  and  that 
with  such  knowledge  he  proceeded  to  com- 
mit the  violations  of  law  with  which  he 
is  charged.  V.  S.  t?.  Claypool,  (\V.  D. 
Mo.  1882)   14  Fed.  127.      • 

This  section  "  by  its  terms  applies  only 
to  persons  who  '  knowingly  and  wilfully  * 
obstruct  or  retard  the  passage  of  the  mail 
or  of  its  carrier;  that  is.  to  those  who 
know  that  the  acts  performed  will  have 
that  effect,  and  perform  them  with  the 
intention  that  such  shall  be  their  opera- 
tion. When  the  acts  which  create  the  ob- 
struction are  in  themselves  unlawful  the 
intention  to  obstruct  will  be  imputed  to 
their  author,  although  the  attainment  of 
other  ends  may  have  been  his  primary  ob- 
ject." U.  S.  f.  Kirbv,  (1869)  7  Wall. 
482,  19  U.  S.  (L.  ed.*)  278,  followed  in 
Harper  r.  Endert,  (N.  D.  Cal.  1900)  103 
Fed.  911.  See  also  In  re  Grand  Jury, 
(X.  D.  Cal.  1894)  62  Fed.  840;  U.  S.  v. 
Cassidv,  (X.  D.  Cal.  1896)  67  Fed.  698. 
U.  S.  r.  Woodward,  (E.  D.  S.  C,  1891)  44 
Fed.  592;  U.  S.  r.  Claypool,  (W.  D.  Mo. 
1882)  14  Fed.  127;  U.  S.  v.  Stevens, 
(1877)  2  Mask.  164,  27  Fed.  Cas.  No. 
16,392;  U.  S.  f.  Lawhead,  (1877)  10 
Chicago  Leg.  N.  60,  2  Cine.  L.  Bui.  263,  26 
Fed.  Cas.  Xo.  16,570. 

Knowledge  of  the  presence  of  mail  on 
a  train. —  Every  one  ia  charged  with 
knowledge  that  all  railways  in  the  United 
States  are  mail  routes  and  that  all  pas- 
senger trains  on  such  railways  ordinarily 
carry  the  United  States  mail.  Persons, 
therefore,  who  by  violence,  or  otherwise, 
unlawfully  stop  the  operations  and  move- 
ments of  such  trains  on  the  railways,  are 
as  a  matter  of  law  charged  with  knowl- 
edge that  they  may  and  are  likely  to 
arrest  the  operations  of  the  Post  Office 
Department  of  the  United  States  which 
this  criminal  statute  is  intended  to  pro- 
tect U.  S.  r.  Hall,  (S.  D.  Ga.  1913)  206 
Fed.  4J84. 

Knowledge  of  the  presence  of  mail  on  a 
train  is  not  essential  to  constitute  a  viola- 
tion of  this  section  [R.  S.  3905,  embodied 
herein]  bv  delaving  the  train.  V.  S.  v. 
Cassidv,  (X.  D.'Cal.  1895)  67  Fed.  quot- 
ing V'  S.  V.  Debs,  (X.  D.  III.  1895)  65 
Fed  210,  wherein  it  was  said:  "The  de- 
fendants are  properly  chargeable  with  an 
intent  to  do  all  the  acts  that  are  the  rea- 
sonable and  natural  consequence  of  the 
acts  done.  The  laws  make  all  the  rail- 
ways post-routes  of  the  United  States,  and 
it  is  within  every  one's  knowledge  that  a 


large  proportion  of  the  passeng^T  trains 
on  these  roads  carry  the  mails.  There  is 
no  stretching,  therefore,  either  of  law  or 
of  common  sense  to  presume  that  a  person 
obstructing  one  of  these  trains  contem- 
plates, among  other  intents,  the  obstruc- 
tion of  the  mails." 

Paisage  of  the  mail. —  By  the  tenn 
"  passage  of  the  mail  "  is  meant  Ihe  trans- 
mission of  mail  matter  from  the  time 
when  it  is  deposited  in  a  place  designated 
by  law  or  by  the  rules  of  the  Poet  Office 
Department  up  to  the  time  when  it  is  de- 
livered to  those  to  whom  it  is  addressed. 
Mail  matter  in  a  poet  office  ready  for  de- 
livery, and  there  for  that  purpose,  is  on  its 
passage  within  the  meaning  of  the  lav, 
and  to  interfere  with  it  so  as  to  obstruct 
and  retard  its  delivery  is  an  offense.  U. 
S.  r.  aaypool,  (W.  D.  Mo.  1882)  14  Fed. 
129. 

Sufficiency  of  indictment. — An '  indict- 
ment for  obstructing  the  mails  is  euifi- 
cient  which  charges  that  the  accused  un- 
lawfully, knowingly,  and  wilfully  ob- 
structed and  retarded  the  passage  of  the 
United  States  mail,  and  a  certain  car 
carrying  the  same,  by  unlawfully,  know- 
ingly, and  wilfully  asaulting  and  beating 
the  engineer  and  fireman,  although  it 
does  not  charge  that  the  accused  knew 
that  there  was  mail  on  the  particular 
train.  U.  S.  r.  Hall,  (S.  D.  Ga.  1913) 
206  Fed.  484. 

Conspiracy  —  indictment  generally.— As 
indictment  for  a  conspiracy  to  obstruct 
the  mails  is  not  bad  for  failure  to  charge 
that  the  overt  acts  were  done  "felon- 
iously." Xor  IS  such  indictment  bad  for 
failure  to  allege  that  the  obstruction  was 
not  tbe  result  of  a  lawful  exercise  of  the 
defendant's  rights,  where  overt  acts,  such 
as  the  turning  of  switches,  th6  overturning 
of  cars  on  the  tracks,  etc,  are  set  out. 
since  such  acts  are  presumably  unlawful, 
and  any  circumstances  that  might  make 
them  possibly  lawful  may  be  brought  to 
the  court's  attention  on  the  trial.  Nor 
need  such  indictment  be  restricted  to  a 
single  overt  act.  But  that  the  overt  act 
in  effectuation  of  the  conspiracy  was  done 
knowingly,  wilfully,  or  unlawfully  mast 
be  alleged.  U.  S.  r.  Debs,  (N.  D.  HI.  1895) 
66   Fed.   210. 

It  is  no  violation  of  this  section  to  ob- 
struct or  retard  the  passage  of  the  mail 
unless  the  act  is  done  knowingly  and 
wilfully.  Hence,  where  the  crime  charged 
is  a  conspiracy  to  violate  this  section,  an 
indictment  framed  under  R  S.  sec.  5440 
(repealed  by  section  341  of  the  Penal  Code 
and  re-enacted  in  section  37  thereof, «ttp«^i 
p.  534),  is  fatally  defective  if  it  fails 
to  allege  that- the  purpose  of  the  conspir- 
acy was  "  knowingly  and  wilfully "  to 
obstruct  or  retard  the  passage  of  the  niail. 
And  the  defect  is  not  cured  by  allegations 
that  the  defendants  "  did  knowingly,  un- 
lawfully,   and    feloniously    combine,   con- 
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spire,"  etc.,  to  commit  an  offense  against 
the  t^nited  States,  or  by  allegations  that 
certain  of  the  defendants  *'  did  knowingly, 
unlawfully,  and  feloniously,  and  for  the 
purpose  of  effecting  and  with  intent  to 
effect  the  objects  of  said  conspiracy,  ob- 
struct and  retard  the  passage  and  delivery 
of  the  mail  "  at  a  certain  place  and  in  a 
certain  manner.  Conrad  r.  U.  S.,  (C.  C. 
A.  5th  Cir.  1904)  127  Fed.  798,  62  C.  C. 
A.  478. 

So  an  indictment  alleging  that  the  de- 
fendants conspired  unlawfully,  wilfully, 
nuiliciously,  and  knowingly  to  delay,  pre- 
vent, obstruct,  and  retard  the  movement 
and  passage  of  a  certain  railway  car  and 
train  over  the  lines  of  a  named  company, 
such  company  being  engaged  in  the  busi- 
ness of  a  common  carrier  uf  the  mails  and 
the  car  and  train  being  then  and  there 
engaged  in  carrying  the  mails  is  not  suffi- 
cient, since  the  word  "  knowingly,"  as  so 
used,  refers  only  to  the  action  of  the  de- 
fendants in  delaying  the  passage  of  the 
car  and  train,  and  does  not  import  that 
the  defendants  knew  that  the  United 
States  mails  were  being  carried  thereon. 
Salla  !?.  U.  S.,  (C.  C.  A.  9th  Cir.  1900) 
104  Fed.  544,  44  C.  C.  A.  26. 

Punishment  of  conspiracy. — ^A  conspir- 
acy to  commit  the  offense  denounced  by 
this  section  is  punishable  under  R.  S.  sec. 
5440  (repealed  by  section  341  of  the  Penal 
Code  and  re-enacted  in  section  37  thereof, 
supra,  p,  534)  notwithstanding  the  punish- 
ment fixed  by  that  section  for  conspiracy 
is  greater  than  that  fixed  for  the  com- 
mission of  the  principal  offense.  Clune 
V.  U.  S.,  (1895)  159  U.  S.  590,  16  S.  Ct. 
125,  40  U.  S.  (L.  ed.)  269,  the  court 
saying:  "The  language  of  the  sections 
is  plain  and  not  open  to  doubt.  A  con-' 
spiracy  to  commit  an  offense  is  denounced 
as  itself  a  separate  offense,  and  the 
punishment  therefor  fixed  by  the  statute, 
and  we  know  of  no  lack  of  power  in 
Congress  to  thus  deal  with  a  conspiracy. 
Whatever  may  be  thought  of  the  wisdom 
or  propriety  of  a  statute  making  a  con- 
spiracy to  do  an  act  punishable  more 
severely  than  the  doing  of  the  act  itself, 
it  is  a  matter  to  be  considered  solely  by 
the  legislative  body.  .  .  .  The  power 
exists  to  separate  the  conspiracy  from  the 
act  itself  and  to  affix  distinct  and  inde- 
pendent penalties  to  each."  See  also  U.  S. 
r.  Cassidy,  (N.  D.  Cal.  1895)  67  Fed. 
698;  U.  S.  r.  Stevens,  (1877)  2  Hask. 
164.  27  Fed.  Cas.  No.  16,392. 

Murder  committed  in  vioUting  section 
—  Jurisdiction. —  The  state  courts  have 
jurisdiction  of  a  prosecution  for  murder 
committed  in  violating  this  section  by 
causing  the  derailment  of  a  mail  train, 
since  the  same  act  may  constitute  an 
offense  against  the  United  States  and 
against  a  state,  subjecting  the  guilty 
party  to  pimishment  under  the  laws  of 
each  government.     Crossley  r.  California, 


(1898)  168  U.  S.  640,  18  S.  Ct.  242,  42 
U.  S.   (L.  ed.)   610. 

Obstructing  mail  in  transitu. —  An 
obstruction  while  the  mail  is  in  transitu 
is  contemplated  and  any  one  who  par- 
ticipates in  any  way  in  what  brings  about 
the  result  of  obstructing  or  retarding  the 
passage  of  the  mail  is  guilty  of  a  viola- 
tic«i  of  this  section;  and  the  speaking  of 
words  may  be  such  participation,  under 
the  rule  that  where  words  constitute  part 
of  the  business,  rightful  or  wrongful, 
which  is  in  question,  they  are  act^.  U.  S. 
V.  Clark,  (1877)  13  Phila.  (Pa.)  476,  34 
Leg.  Int.  312,  26  Fed.  Cas.  No.  14,805. 

The  act  of  a  livery-stable  keeper  in  re- 
fusing to  allow  a  mail-carrier  to  take  out 
of  the  stable  a  horse  which  he  was  in 
the  habit  of  using,  such  refusal  being 
based  on  the  ground  that  money  due  for 
keeping  the  horse  had  not  been  paid,  was 
held  not  to  be  an  obstruction  or  an  offense. 
U.'  S.    V.   McCracken>    (1878)    3   Hughes 

544,  26  Fed.  Cas.  No.  15,664. 

A  writ  of  possession  from  a  state  court, 
as  against  the  railroad  company,  sued  out 
for  failure  of  such  company  to  make  com- 
pensation to  the  owner  for  land  taken 
for  the  right  of  way,  will  not  justify  such 
owner  or  his  agent  in  placing  obstructions 
on  the  track  and  refusing  to  permit  the 
passage  of  a  train  after  notice  that  such 
train  is  carrying  the  United  States  mails. 
U.  S.  f.  De  Mott,  (Com.  C.  N.  J.  1880) 
3  Fed.  478. 

Arrest  on  civil  or  criminal  process. — 
The  arrest  of  a  mail-carrier  on  civil  proc- 
ess while,  in  performance  of  his  duty, 
he  is  waiting  at  a  post  office  for  mail  to 
be  transported  to  another  place  was  held 
to  be  a  violation  of  R.  S.  sec.  3995  (em- 
bodied herein).  U.  S.  v.  Bean,  (1876) 
22  Int.  Rev.  Rec.  43,  24  Fed.  Cas.  No. 
14,550.  See  also  U.  S.  r.  Harvey,  (1845) 
Brun.  Col.  Cas.  540,  26  Fed.  Cas.  No. 
15,320;  U.  S.  v.  Barney,  (1799)  3  Hughes 

545,  24  Fed.  Cas.  No.  14,525. 

But  under  early  statutes  it  was  held 
that  "  the  rule  is  different  when  the  proc- 
ess is  issued  under  a  charge  of  felony. 
No  officer  or  employee  of  the  United 
States  is  placed  by  his  position,  or  the 
services  he  is  called  to  perform,  above 
responsibility  to  the  legal  tribunals  of 
the  country,  and  to  the  ordinary  processes 
for  his  arrest  and  detention,  when  accused 
of  felony,  in  the  forms  prescribed  by  the 
constitution  and  laws.  The  public  incon- 
venience which  may  occasionally  follow 
from  the  temporary  delay  in  the  trans- 
mission of  the  mail  caused  by  the  arrest 
of  its  carriers  upon  such  charges  is  far 
less  than  that  which  would  arise  from 
extending  to  them  the  immunity  for 
which  the  counsel  of  the  government  con- 
tends. Indeed,  it  may  be  doubted  whether 
it  is  competent  for  Congress  to  exempt 
the  employees  of  the  United  States  from 
arrest  on  criminal  process  from  the  state 
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An  indictment  of  a  railway  postal  clerk 
for  secreting  and  embezzling  a  letter  con- 
taining an  article  of  value  did  not  have  to 
describe  the  article  with  the  same  pre- 
cision as  in  a  prosecution  for  forgery  or 
larceny,  but  the  article  must  be  stated. 
Shaw  t?.  U.  S.,  (C.  C.  A.  6th  Cir.  1910) 
180  Fed.  348,  103  G.  C.  A.  494. 

An  allegation  that  the  embezzled  letter 
contained  *'  an  article  of  value/'  a  more 
definite  description  of  which  "being  to 
grand  jurors  unknown,"  was  considered  in 
the  light  of  the  record,  and  doubted,  but  not 
decided,  whether  the  allegation  was  suffi- 
cient. U.  S.  V.  Aurandt,  (I&IO)  16  N.  M. 
2»2, 107  Pac.  1064, 27  L.  R.  A.  (N.  S.)  1181. 

An  information  for  the  embezzlement  of 
a  letter,  which  alleged  only  by  way  of  de- 
scription, the  stealing  or  taking  of  the 
contents  of  the  letter — two  treasury  notes 
was  not  defective  in  failing  to  allege  an 
adverse  ownership  of  the  notes  in  some 
other  person  than  defendant.  U.  8.  v, 
Baugh,  (£.  D.  Va.  1880)  1  Fed.  784.  See 
also  U.  S.  t7.  Laws,  (1872)  2  Lowell  115, 
26  Fed.  Gas.  No.  15,579;  U.  S.  v.  Okie, 
(1867)  5  Blatchf.  516,  27  Fed.  Gas.  No. 
15,916. 

An  indictment  charging  the  accused 
with  having  in  his  possession  a  letter  con- 
taining five  certificates,  each  "  being  of 
the  deposit  of  one  silver  dollar  with  the 
Treasurer  of  the  United  States,"  was  suffi- 
cient, although  upon  the  certificates  them- 
selves the  words  "  in  the  Treasury  "  were 
used.  U.  S.  V.  Eliason,  (1889)  8  Mackeg 
(D.  C.)   104. 

Under  the  Act  of  March  3,  1825,  sec.  21, 
an  indictment  against  a  post-office  em- 
ployee for  embezzling  a  letter  containing 
a  bank  note  did  not  have  to  allege  the  note 
to  have  been  of  an  incorporated  bank,  or 
of  any  value.  U.  S.  v.  Glark,  (1846) 
Crabbe  684,  26  Fed.  Gas.  No.  14,801.  See 
also  U.  S.  V.  Patterson,  (1855)  6  Mc- 
Lean 466,  27  Fed.  Gas.  No.  16,011. 

Letter  in  possession  of  defendant  in 
official  capacity. —  The  provision  of  the 
statute  making  it  a  criminal  offense 
for  an  employee  in  the  postal  service 
to  embezzle  a  letter,  necessarily  im- 
plied that  the  letter  must  have  come  into 
his  possession  in  his  official  character; 
and  an  indictment  thereunder  which  failed 
to  allege  such  fact  was  fatally  defective. 
Shaw  V,  U.  S.,  (G.  G.  A.  6th  Cir.  1908) 
165  Fed.  174,  91  G.  G.  A.  208. 

In  a  prosecution  under  this  section  an 
indictment  was  fatally  defective  which 
failed  to  show  that  the  letter  embezzled 
came  into  the  possession  of  the  defendant 
officially;  that  is  to  say,  as  an  employee 
of  the  postal  service.  U.  S.  r.  Aurandt, 
(1910)  15  N.  M.  292,  107  Pac.  1064,  27 
L.  R.  A.  (N.  S.)   1181. 

Under  the  Act  of  July  1,  1864,  sec.  12, 
an  indictment  for  the  embezzlement  of  a 
letter  by  a  clerk  in  the  post-office  depart- 
ment did  not  have  to  allege  that  he  ob- 


tained it  by  virtue  of  his  employment;  it 
was  enough  that  being  a  clerk,  he  has  ab- 
tained  possession  of  the  letter.  U.  S.  r. 
Laws,  (1872)  2  Lowell  115,  26  Fed.  Gas. 
No.  16,679. 

Under  the  Act  of  March  3,  1825,  eec 
21,  no  one  could  be  convicted  who  was  not 
employed  in  the  post-office  department, 
and  an  indictment  thereunder  had  to  al- 
lege and  prove  such  employment.  U.  S.  r. 
Nott,  ( 1839 )  1  McLean  499,  27  Fed.  Gas. 
No.  15,900. 

But  under  the  Act  of  March  3,  1826,  sec. 
21,  an  indictment  against  a  post-office  em- 
ployee for  embezzling  a  letter  did  not  have 
to  allege  the  particular  office  held  by  the 
accused.  U.  S.  v,  Glark,  (1846)  Crabbe 
684,  24  Fed.  Gas.  No.  14,801. 

Place  from  and  to  which  letter  carried. 
—  Under  the  Act  of  July  1,  1864,  sec.'  12, 
an  indictment  for  the  embezzlement  of  a 
letter  by  a  post-office  employee  did  not 
have  to  allege  the  places  from  and  to 
which  the  letter  was  to  be  carried  bv  post. 
U.  S.  V.  Laws,  (1872)  2  Lowell  n6,  26 
Fed.  Gas.  No.  15.579;  U.  S.  v.  Okie,  ( 1867) 
6  Blatchf.  61«,  27  Fed.  Gas.  No.  15,916. 

Delivery  to  addressee. — An  indictment 
against  a  mail  carrier  for  embezzling  a 
letter,  which  failed  to  allied  that  the 
letter  had  not  been  delivered  to  the 
party  to  whom  it  was  directed  was  not 
therefore  insufficient.  "  While  the  pur- 
pose for  which  this  clause  was  inserted 
in  the  Act  is  not  very  clear,  it  was 
probably  intended  to  repel  the  idea  that 
the  stealing  or  embezzling  of  such  a  letter 
after  it  had  been  carried  through  the 
mail  or  delivered  by  the  letter-carrier  to 
its  owner  and  its  purpose  served,  did  not 
render  the  party  guilty  under  this  stat- 
ute. At  all  events,  the  fact  of  its  de- 
livery being  a  matter  of  defense,  when  it 
was  proved  that  the  party  in  the  course 
of  his  employment  had  embezded  the  let- 
ter and  stolen  the  money,  it  will  be  pre- 
sumed that  the  defendant  made  the  most 
he  could  of  that  defense  on  the  trial." 
In  re  Wight,  (1890)  134  U.  S.  136,  10  S. 
Gfc.  487,  33  U.  S.  ( L.  ed. )  865.  See  also  U. 
S.  V.  Wight,  (E.  D.  Mich.  1889)  38  Fed. 
106;  U.  S.  f.  Fuller,  (1889)  4  N.  M.  358, 
20  Pac.  175;  U.  S.  v.  Jenther,  (1876)  IS 
Blatchf.  335,  26  Fed.  Oasw  No.  16,476. 

That  the  package  embezzled  was 
stamped  did  not  have  to  be  alleged  in  an 
indictment  under  this  section.  An  aver- 
ment that  the  package  came  into  the 
defendant's  possession  as  clerk  in  the 
postal  service  was  sufficient  to  admit  evi- 
dence that  the  package  was  stamped  and 
the  manner  in  which  it  was  stamped. 
Alexis  V.  U.  S.,  ( G.  G.  A.  5th  Gir.  1904) 
129  Fed.  60,  63  G.  G.  A.  502. 

c.  Stealing  or  Taking  Gontents  of 
Letters 
Ingredients  of  the  offense. —  The  latter 
clause  of  the  section  provided  for  a  dis- 
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tinct  offense,  "  and  it  covers  the  case  of 
any  person  employed  in  any  department 
of  the  postal  service  who  steals  or  takes 
any  of  the  things  already  described  in 
the  section  out  of  any  letter,  etc.,  which 
shall  have  come  into  his  possession  in 
the  regular  course  of  his  official  duties 
or  in  any  other  manner  whatever,  pro- 
vided the  same  sliall  not  have  been  de- 
livered to  the  party  to  whom  it  is 
directed."  Hall  r.  U.  S.,  (1898)  168  U. 
S.  632,  18  S.  Ct.  237,  42  U.  S.  (L.  ed.) 
607. 

Letter  intended  to  be  delivered  by 
carrier. —  Where  an  indictment  under 
this  section  which  contained  in  addition 
to  the  particular  allegations  necessary 
to  bring  the  act  within  the  latter  part 
of  the  section,  an  allegation  that  the 
letter,  the  ccmtents  of  which  were  stolen, 
was  intended  to  be  delivered  by  a  letter 
carrier,  this  fact  formed  no  part  of  the 
offense  mentioned  in  the  second  clause 
of  the  section.  It  was  therefore  mere  sur- 
plusage that  might  be  rejected.  Uall  v. 
U.  S.,  (1898)  168  U.  S,  632,  18  S.  Ct. 
237.  32  U.  S.  (L.  ed.)  607.  See  also 
U.  S.  r.  Hall,  (S.  D.  N.  Y.  1896)  76  Fed. 
5G6;  U.  S.  f.  Wight,  (E.  D.  Mich.  1889) 
38  Fed.  106;  U.  S.  v,  Golding,  (1820)  2 
Cranch  (C.  C.)  212,  25  Fed.  Cas.  No. 
15,224. 

Letter  within  jurisdiction  of  the  post 
office. — An  indictment  under  the  latter 
clause  of  this  section  had  to  show  "  that 
the  letter,  the  contents  of  which  ^  were 
stolen  by  the  person  employed  in  the 
postal  service  was  one  which  had  come 
m  some  way  or  manner  under  the  juris- 
diction and  into  the  possession  of  the 
post  office  department;  for  the  statute 
does  not  refer  to  letters  in  regard  to 
which  that  department  has  not  and  was 
not  intended  to  have  any  concern  or  any 
duty  to  perform,  such  as  letters  which 
have  not  been  deposited  or  left  in  any 
manner  in  any  post  office  or  street  letter 
box,  or  given  to  a  carrier  or  other  agent 
of  the  department,  and  which  remain 
entirely  outside  of  that  department,  and 
where  the  stealing  of  such  letters  or 
their  contents  at  that  time  is  not  of  fed- 
eral cognizance."  Hall  r.  U.  S.,  (1898) 
168  U.  S.  632,  18  S.  Ct.  237,  42  U.  S. 
(L.  ed.)   607. 

Description  of  contents. — An  indict- 
ment against  a  mail  carrier  charging  the 
embezzlement  of  a  letter  and  stealing  its 
contents,  which  alleged  the  particular 
kind  of  obligation  of  the  United  States, 
the  denomination  of  such  obligation,  and 
specifically  described  the  letter  in  which 
it  was  enclosed,  is  sufficient.  Bromberger 
r.  U.  S.,  (C.  C.  A.  6th  Cir.  1904)  128 
Fed.  346,  63  C.  C.  A.  76.  «ee  also  U.  S. 
1?.  Fuller,  (1889)  4  N.  M.  358.  20  Pac. 
175;  U.  S.  V.  Bramham,  (1878)  3  Hughes 
567,  24  Fed.  Cas.  No.  14,636;  U.  S.  r. 
Nott,  (1839)  1  McLean  499,  27  Fed.  Cas. 
No.   16,900. 


An  indictment  under  this  section  giv- 
ing a  substantive  description  of  the  check, 
to  wit,  of  the  drawer,  drawee,  payee, 
amount,  date,  and  number,  was  sufficient 
to  identify  the  check,  and  to  inform  the 
accused  of  what  he  was  charged  'with 
stealing  and  to  protect  him  from  being 
again  put  in  jeopardy  for  the '  same  of- 
fense. Jones  V,  U.  S.,  (S.  D.  Ga.  1886) 
27  Fed.  447. 

Effect  of  alterations. — Where  an  indict- 
ment under  this  section  correctly 
described  a  check  at  the  time  it  was 
stolen,  subsequent  indorsements  or  other 
alterations  thereon  would  not  make  a 
variance.  U.  S.  t.  Jones,  (S.  D.  Ga. 
1887)    31   Fed.  718. 

Ownership  of  check. —  Upon  an  indict- 
ment under  this  section,  where  it  appeared 
that  a  clieck  was  sent  through  the  mails 
by  a  debtor  to  a  creditor,  with  instruc- 
tions to  credit  the  amount  on  his  debt, 
the  ownership  of  the  check  might  prop- 
erly be  laid  in  the  latter.  U.  6.  t\ 
Jones,  (<S.  D.  Ga.  1887)  31  Fed.  718. 

Allegations  as  to  value. —  In  an  indict- 
ment under  this  section,  if  the  thing 
stolen  or  taken  out  of  the  letter  within 
the  statute  be  described,  no  value  had  to 
be  alleged,  nor  proved  if  alleged.  Jones 
i\  U.  S.,  (S.  D.  Ga.  1886)  27  Fed.  447. 

Idem  sonans. —  Upon  an  indictment 
under  this  section  charging  defendant 
with  embezzling  the  contents  of  a  pack- 
age addressed  to  L.  Krowder,  eviaence 
tliat  it  was  addressed  to  L.  Krowder  was 
not  a  variance,  as  the  names  were  idem 
sonans.  Alexis  r.  U.  S.,  (C.  C.  A.  5th 
Cir.  1904)    129  Fed.  60,  63  C.  C.  A.  502. 

Intrusted  with  mail  matter.—"  It  is  not 
material  how  a  letter  which  is  intended 
to  be  conveyed  by  mail  comes  into  the 
possession  of  a  person  employed  in  the 
postal  service.  A  local  mail  agent,  who 
leceives  a  single  letter  to  be  delivered 
to  a  mail  agent  to  be  conveyed  to  its 
destination  through  the  mails,  is  in- 
trusted with  mail  matter,  within  the 
meaning  of  the  statute;  and  he  is  just 
as  guilty,  if  he  opens  and  steals  the  con- 
tents of  such  a  letter,  as  if  he  had  stolen 
the  contents  of  a  letter  taken  unlawfuly 
from  a  mail-bag  or  packet  with  which 
he  was  intrusted."  U.  S.  v,  Hamilton, 
(D.  C.  Ind.  1881)   9  Fed.  442. 

Intent. — **  Words  are  not  to  be  taken 
as  synonymous,  unless  they  are  so  neces- 
sarily. Congress  in  using  these  two 
words,  *  steal,*  *  take,'  with  the  disjunc- 
tive, must  have  intended  them  to  bear 
different  meanings,  else  both  would  not 
have  been  used.  If  you  find  from  the  evi- 
dence that  the  defendant  took  the  contents 
of  this  letter  animo  furandi,  with  intent 
to  steal  tliem,  he  comes  within  the  pro- 
hibition of  this  section;  if  you  find  that 
he  took  the  contents,  borrowing  them, 
hopinf^  and  expecting  to  return  them, 
make  temporary  use  of  them,  he  also 
comes  within  the  prohibition  of  the  stat- 
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ute,  and  may  be  found  guilty.  The  pur- 
pose of  the  section  is  to  prevent  and 
punish  any  interference  with  the  contents 
of  a  letter  in  the  custody  of  the  mail." 
U.  S.  V.  Thompson,  (E.  D.  S.  C.  1887) 
29   Fed.   706. 

•  d.   t)uplicity   and   Repugnancy 

Duplicity. — ^An  indictment  under  this 
section  alleging  that  the  defendant 
secreted  and  embezzled  a  letter  and  stole 
its  contents  was  not  duplicitous  where 
the  acts  in  question  are  alleged  as  hav- 
ing been  committed  at  the  same  time, 
and  as  together  constituting  a  single  act 
or  transaction.  The  two  offenses  were 
of  the  same  grade,  and  the  punishment  of 
each  was  the  same.  U.  S.  t\  Byrne,  (E. 
D.  Mo.   1890)    44  Fed.   188. 

Repugnancy. —  In  an  indictment  under 
this  section  averments  that  a  letter  was 
secreted,  embezzled,  and  destroyed,  and 
that  the  contents  were  stolen,  were  not 
repugnant.  U.  S.  t?.  Byrne,  (E.  D.  Mo. 
1890)  44  Fed.  188.  See  also  Bromberger 
V,  U.  S.,.  (C.  C.  A.  2d  Cir.  1904)  I28 
Fed  346,  63  C.  C.  A.  76;  U.  S.  v.  Golding, 
(1820)  2  Cranch  (C.  C.)  212,.  25  Fed. 
Cas.  No.  15,224. 

VI.  Evidence 

Admissibility.— Upon  a  trial  under 
former  R.  S.  sec.  5467,  it  was  held 
admissible  to  show  by  other  employees 
that  the  mails  at  the  office  had  been  very 
heavy  for  some  time  prior  to  this  occur- 
rence, and  that  many  letters  and  pack- 
ages came  in  bad  condition,  with  the 
edges  worn  and  broken,  so  that  articleii 
could  readily  fall  out,  as  evidence  tend- 
ing to  support  the  defense;  its  weight 
being  for  the  jury.  The  government  was 
entitled  to  prove  a  statement  made  by 
defendant  a  .short  time  previously  that 
he  had  destroyed  a  number  of  election 
circulars,  a  quantity  of  which  had  come 
into  the  office  for  distribution,  as  evi- 
dence tending  to  show  the  commission  of 
an  offense  of  similar  character  to  those 
charged  and  bearing  on  the  question  of 
intent.  Chitwood  r.  U.  S.,  (C.  C.  A. 
1907)  J  53  Fed.  551,  82  C.  C.  A.  505,  11 
Ann.   Cas.  814. 

Intent. — Where  the  defendant  was 
charged  with  delaying  and  detaining  two 
letters  it  was  held  that  the  mere  fact 
of  detention  was  insufficient  to  consti- 
tute the  crime  as  it  must  be  accompanied 
by  nroof  that  the  letter  was  detained 
by  tiie  defendant  for  some  unlawful  pur- 
pose. The  evidence  might  be  circumstan- 
tial, it  might  depend  upon  presumptions, 
but  there  must  be  some  proof  from  which 
the  jury  could  draw  the  conclusion  that 
the  defendant  acted  unlawfully  and  with 
guilty  intent.  Fliashnick  r.  U.  S.,  (C.  C. 
A.  2d  Cir.  1915)  223  Fed.  736,  139 
C.  C.  A.  266. 


In  a  trial  of  a  railway  postal  clerk  for 
embezzling  a  letter  containing  money  the 
fact  that  the  letter  which  was  introduced 
in  evidence  was  found  in  his  pocket  was 
some  evidence  tending  to  show  intent  to 
embezzle.  Shaw  r.  U.  S.,  (C.  C.  A.  6th 
Cir.  1910)   180  Fed.  348,  103  0.  C.  A.  494. 

Sufficiency  of  evidence. — '^  The  main 
proposition  advanced  on  behalf  of  defend- 
ant is  that  the  court  should  have  dis- 
missed the  indictment  because  the  evi- 
dence was  inadequate  to  sustain  it.  It  is 
unnecessary  to  rehearse  all  the  evidence. 
The  jury  was  carefully  instructed  as  to 
presumption  of  innocence,  interest  or  biafl 
of  witnesses,  etc.  There  was  testimony 
from  which  the  jury  might  very  well  con- 
clude that  a  teat  package  was  prepared 
containing  the  brooch,  the  package  being 
a  small  pasteboard  box  securely  sealed 
and  addressed  to  a  house  on  defendant's 
route;  that  this  package  in  good  condi- 
tion was  placed  in  defendant's  box  of 
mail  matter  about  5:30  p.  m. ;  that  it 
remained  there,  untouched  by  any  one, 
until  a  few  minutes  later,  when  defend- 
ant put  it  with  other  mail  matter  in  his 
pouch;  that  a  few  minutes  later  he  put 
a  hand  in  the  pouch  and  fumbled  around, 
and  then  put  both  hands  in  the  pouch  and 
again  fumbled  around,  immediately 
thereafter  withdrawing  the  box  with  its 
side  broken  in  and  the  brooch  gone.  After 
having  the  brc4cen  package  marked  with 
the  appropriate  stamp,  he  started  on  his 
route,  delivered  the  empty  box,  and, 
upon  being  intercepted  by  post  office  in- 
spectors, his  pouch  was  searched,  and  the 
brooch  found  in  the  bottom  below  all 
mail  matter  and  some  straps.  Had  the 
pouch  been  carried  around  some  time 
after  the  unbroken  package  was  put  in, 
there  might  be  some  doubt  as  to  whether 
the  side  was  broken  in  by  defendant's 
fingers  or  by  other  mail  matter  con- 
tained in  the  pouch.  But  it  is  difficult 
to  see  how  the  jury,  if  they  believed  the 
government's  witnesses  rather  than  the 
defendant,  as  their  verdict  shows  they 
did,  could  have  reached  any  other  con- 
clusion than  the  one  indicated  by  their 
verdict  of  *  guilty.'  They  might,  if  they 
believed  the  testimony,  find  the  existence 
of  felonious  intent  from  the  action  of  the 
accused  in  opening  the  package,  and  re- 
moving the  contents,  and  placing  them 
under  the  straps  in  the  bottom  of  his 
bag,  and  making  delivery  of  the  empty 
box.  That  he  permitted  the  pin  to  re- 
main in  the  bag  does  not  help  him;  he 
concealed  it  in  the  bottom  of  his  bag. 
The  case  is  not  different  from  what  it 
would  have  been  if  he  had  concealed  it 
somewhere  in  the  post  office  building." 
Welsing  r.  U.  S.,  (C.  C.  A.  2d  Cir.  1914) 
218  Fed.  369,  134  C.  C.  A.  177. 

On  the  question  of  the  sufficiency  of 
evidence  see  Welsing  t'.  U.  S.,  (C.  C.  A. 
2d  Cir.    1914)    218  Fed.   369,   134  C.   C. 
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A  177;  U.  S.  V,  McKenzie,  (S.  D.  CaL  it  had,  by  due  course  of  mail,  left  the 
1SS7)  35  Fed.  S26.  mailing  office,  its  custody  by  the  post- 
Variance. — When  the  indictment  al-  office  department  was  for  the  benefit  of 
leged  ownersliip  in  the  person  to  whom  a  the  person  to  whom  it  was  addressed, 
registered  letter  was  directed,  and  it  it  was  his  property,  the  sender  had  no 
appeared  in  proof  that  when  it  was  stolen  control  over  it,  and  there  was  no  variance, 
the  sender  had  deposited  it  with  the  post-  V.  S.  v,  Jackson,  (S.  D.  Qa.  1886)  20 
master,  taking  his  receipt  therefor,  and  Fed.  603. 

Sec.  196.  [Postmaster,    etc.,    detaimng   or   destroying   newspapers.] 

Whoever,  being  a  postmaster  or  other  person  employed  in  any  department 
of  the  postal  service,  shall  improperly  detain,  delay,  embezzle,  or  destroy 
any  newspaper,  or  permit  any  other  person  to  detain,  delay,  embezzle,  or 
destroy  the  same,  or  open,  or  permit  any  other  person  to  open,  any  mail 
or  package  of  newspapers  not  directed  to  the  office  where  he  is  employed; 
or  whoever  shall  open,  embezzle,  or  destroy  any  mail  or  package  of  news- 
papers not  being  directed  to  him,  and  he  not  being  authorized  to  open 
or  receive  the  same;  or  whoever  shall  take  or  steal  any  mail  or  package 
of  newspapers  from  any  post-office  or  from  any  person  having  custody 
thereof,  shall  be  fined  not  more  than  one  hundred  dollars,  or  imprisoned 
not  more  than  one  year,  or  both.     [35  Stat,  L,  1126.] 

This  section  was  drawn  from  R.  S.  sec.  6471  (Act  of  June  8,  1872,  ch.  336,  17  Stat. 
L.  320),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  6471.  Any  person  employed  in  any  department  of  the  postal  service  who  shall 
improperly  detain,  delay,  embezzle,  or  destroy  any  newspaper,  or  permit  any  other 
person  to  detain,  delay,  embezzle,  or  destroy  the  same,  or  open,  or  permit  any  other 
person  to  open,  any  mail  or  package  of  newspapers  not  directed  to  the  office  where  he 
is  employed,  shall  be  punishable  by  a  fine  of  not  more  than  fifty  dollars.  And  if  any 
other  person  shall  open,  embezzle,  or  destroy  any  mail  or  package  of  newspapers  not 
being  directed  to  him,  and  he  not  being  authorized  to  open  or  receive  the  same,  he 
shall  be  punishable  by  a  fine  of  not  more  than  twenty  dollars.  And  any  person  who 
shall  take  or  steal  any  mail  or  package  of  newspapers  from  any  post  office,  or  from 
any  person  having  custody  thereof,  shall  be  imprisoned  at  hard  labor  for  not  more 
than  three  months." 

The  punishment  provided  in  this  section  is  changed  so  as  to  apply  to  all  persons, 
whether  in  or  out  of  the  postal  service,  and  is  increased  both  as  to  fine  and  imprison- 
ment, in  view  of  the  changes  in  the  character  of  mail  matter. 

Sec.  197.  [AsBaolting  mail  carrier  with  intent  to  rob,  and  robbing 
mail.]  Whoever  shall  assault  any  person  having  lawful  charge,  control,  or 
custody  of  any  mail  matter,  with  intent  to  rob,  steal,  or  purloin  such  mail 
matter  or  any  part  thereof,  or  shall  rob  any  such  persons  of  such  mail  or 
any  part  thereof,  shall,  for  a  first  offense,  be  imprisoned  not  more  than  ten 
years;  and  if  in  effecting  or  attempting  to  effect  such  robbery,  he  shall 
wound  the  person  having  custody  of  the  mail,  or  put  his  life  in  jeopardy 
by  the  use  of  a  dangerous  weapon,  or  for  a  subsequent  offense,  shall  be 
imprisoned  twenty-five  years.     [35  Stat,  L.  1126.] 

This  section  was  derived  from  R.  S.  sec.  6472  (Act  of  June  8,  1872,  ch.  835,  17  Stat. 
U  320),  and  R.  S.  sec.  6473  (Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  320),  both  of 
which  were  repealed  by  section  341,  in/ra,  this  title,  and  which  read  as  follows: 

**  Set.  5472.  Any  person  who  sliall  rob  any  carrier,  agent,  or  other  person  intrusted 
with  the  mail,  of  such  mail,  or  any  part  thereof,  shall  be  punishable  by  imprisonment 
at  hard  labor  for  not  less  than  five  years  and  not  more  than  ten  years;  and  if  con- 
victed a  second  time  of  a  like  offense,  or  if,  in  effecting  such  robberv  the  first  time,  the 
robber  shall  wound  the  person  having  custody  of  the  mail,  or  put  liis  life  in  jeopardy 
by  the  use  of  dangerous  weapons,  such  offender  shall  be  punishable  by  imprisonment 
at  hard  labor  for  the  term  of  his  natural  life." 
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"  Sec.  6473.  Any  person  who  shall  attempt  to  rob  the  mail  by  assaulting  the  person 
having  custody  thereof,  shooting  at  him  or  his  horse,  or  threatening  him  with  dknger- 
ous  weapons,  and  shall  not  effect  such  robbery,  shall  be  punishable  by  imprisonment  at 
hard  labor  for  not  less  than  two  years  and  not  more  than  ten  years." 

These  two  sections  were  combined  and  the  punishment  for  their  violation  altered. 


Elements  of  offenae. —  Under  R.  S.  sec. 
5473  (incorporated  in  this  section)  it  was 
held  that  to  constitute  an  offense  under 
said  section,  "  it  must  appear  that  the 
endeavor  or  effort  was  made  to  rob  the 
mail;  that  is,  to  try  or  attempt  unlaw- 
fully and  by  force  to  take  the  mail  from 
the  person  having  the  custody  of  it, 
against  his  will.  The  attempt  must  be 
to  rob  the  mail,  not  the  express  car  alone, 
nor  the  passengers  on  the  train;  for  rob- 
bery of  the  express  car  or  of  passengers, 
or  attempt  to  commit  the  same,  would  be 
offenses  of  which  this  court  has  no  juris- 
diction. These  offenses  are  punishable  bv 
the  laws  of  the  state,  and  not  by  the  fed- 
eral statutes."  U.  S.  r.  Reeves,  (W.  D. 
Tex.   1889)    38  Fed,   404. 

And  under  R.  S.  sec.  5472  (likewise 
embodied  herein)  it  was  held  that  the 
section  embraced  two  species  of  robbery: 

( 1 )  A  robbery  of  the  mail  under  such 
circumstances  as  amount  to  the  offense 
by    the   principles   of   the   common   law; 

(2)  a  robbery  effected  by  putting  in 
jeopardy  the  life  of  the  person  naving  the 
custody  of  the  mail,  by  the  use  of  dan- 
gerous weapons."  U.  S.  t*.  Reeves,  (W. 
D.  Tex.  1889)  38  Fed.  404. 

To  constitute  an  "  assault  "  *'  it  is  not 
necessary  that  serious  bodily  injury  is  in- 
flicted upon  the  person  assaulted.  The 
drawing  of  a  gun  or  pistol  on  another, 
with  threat  to  use  it,  is  an  assault;  or 
the  forcible  ejection  by  an  unauthorized 
person,  without  provocation,  from  a  mail- 
car,  of  a  person  intrusted  with  the  mail, 
would  be  an  assault.  And  so,  too,  in  the 
language  of  the  statute,  if  the  person 
who  attempts  to  rob  the  mail  shoots  at 
the  person  having  custody  of  the  mail, 
or  threatens  him  with  dangerous  weapons, 
—  that  is  to  say,  with  weapons  the  use 
of  which  would  likely  produce  death  or 
serious  bodily  harm,— the  offense  is  com- 
plete." U.  S.  1-.  Reeves,  (W.  D.  Tex. 
1889)  38  Fed.  404. 

In  the  statute  there  are  two  means  or 
instruments  mentioned,  one  by  assault- 
ing the  person,  and  the  other  by  threaten- 
ing with  dangerous  weapons."  Downing 
r.  U.   S.,    (Ariz.   1902)    68  Pac.  666. 

Robbery  defined. — Tlie  statute  makes 
use  of  the  word  "  rob "  without  defining 
it;  but  it  is  a  word  which,  long  before 
the  Act  of  Congress,  had  received  a 
settled  construction  by  the  common  law. 
And,  as  understood  at  common  law,  rob- 
bery is  the  felonious  and  forcible  taking 
of  the  property  of  another  from  his  per- 
son, or  in  his  possession,  against  his 
will,  by  violence,  or  putting  him  in  fear. 
U  S.  r.  Reeves,  (W.  D.  Tex.  1889)  38 
Fed.    404.      See    also    U.    S.    f.    Wilson, 


(1830)  Baldw.  78,  28  Fed.  Cas.  No. 
16,730;  Harrison  v.  U.  S.,  (1896)  103 
U.  S.  140,  16  S.  Ct.  961,  41  U.  S.  (L.  ed.) 
104. 

Robbery  by  putting  in  jeopardy. —  To 
constitute  the  second  species  of  robbery 
named  in  this  section  (R.  S.  sec.  5472, 
embodied  herein),  "three  things  must 
concur:  the  mail  must  be  robbed,  it 
must  be  effected  by  putting  in  jeopardy 
the  life  of  the  person  who  has  it  in  cus- 
tody, and  this  must  be  done  with  danger- 
ous weapons."  U.  S.  r.  Reeves,  (W.  D. 
Tex.  1889)  38  Fed.  404.  See  also  U.  6. 
f.  Wilson,  (1830)  Baldw.  78,  28  Fed. 
Cas.  No.  16,730;  U.  S.  f.  Wood,  (1918) 
2  Wheel.  Crim.  (N.  Y.)  325,  28  Fed. 
Cas.  No.   16,757. 

In  U.  6.  r.  Reeves,  (W.  D.  Tex.  1889) 
38  Fed.  404,  the  court  charged:  "If. 
from  the  testimony,  you  believe  that  a 
robbery  of  the  mail  was  committed  at  the 
time  and  place  mentioned  in  the  third 
count  of  the  indictment,  and  that  in 
effecting  it  the  offenders  or  robbers  did 
such  acts  as  created  in  the  mind  of  the 
mail  messenger  a  well-grounded  appre- 
hension of  danger  to  hie  life  in  case  of 
resistance  or  refusing  to  give  up  the 
mail;  if  his  life  was  actually  in  danger, 
or  he  really  believed  it  to  be  so,--- then 
the  robbery  was  committed  by  putting  his 
life  in  jeopardy."  See  also  U.  S.  c.  Wil- 
son, (1830)  Baldw.  (U.  S.)  78,  28  Fed. 
Cas.  No.  18,730;  U.  S.  f.  Wood,  (1818) 
2  Wheel.  Crim.  (N.  Y.)  325,  28  Fed. 
Cas.  No.  16,757. 

Dangerous  weapon. — ■"  A  dangeroua 
weapon  is  one  likely  to  produce  death  or 
great  bodily  harm;  ana  if  you  believe 
from  the  testimony  that  the  life  of  the 
mail  messenger  was  put  in  jeopardy  by 
the  use  of  a  weapon  likely  to  produce 
death  or  great  bodily  harm,  then  you  are 
charged  that  the  use  of  such  a  weapon 
is  the  use  of  a  dangerous  weapon."  U.  S. 
17.  Reeves,  (W.  D.  Tex.  1889)  93  Fed. 
404.  See  also  U.  S.  v.  Wilson,  ( 1830) 
Baldw.  78,  Fed.  Cas.  No.  16,730;  U,  S.  v. 
Wood.  (1818)  3  Wash.  440,  28  Fed. 
Cas.   No.    16,766. 

Mail  not  in  post  office. —  Upon  an  in- 
dictment under  this  section  evidence  that 
the  defendant  forcibly  took  from  a  poat- 
master,  at  the  point  of  a  pistol,  a  pack- 
age, a  part  of  the  United  States  mail, 
directed  to  another,  although  the  pack- 
age was  not  at  the  time  in  the  poet 
office,  was  held  to  be  properly  excluded. 
The  court  said:  "It  is  not  of  the 
slightest  importance  where  the  poat- 
mastcr  had  these  goods,  or  what  he  in- 
tended to  do  with  them.  He  might  have 
had  them  in  his  store  or  upon  flie  hi^- 
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way,  and  he  might  have  intended  there- 
after to  steal  them ;  it  does  not  matter  — 
they  were  a  part  of  the  United  States 
mail  —  they  were  intrusted  to  him  by  the 
United  States.  He  was  their  lawfuf  cus- 
todian,  and  thev  were  robbed  from  him 
bv  this  defendant."  U.  8.  v.  Bowman, 
(1885)   3  N.  M.  201,  5  Pac.  333. 

Property  in  the  mail. — **  It  is  not  nec- 
essary,  in  a  case  like  the  present,  that 
the  mail  should  have  belonged  to  the 
carrier,  for  it  is  not  his  property. 
He  is  simply  charged  with  its  custody 
and  preservation  until  it  passes  beyond 
his  control  and  possession  in  the  per- 
formance of  his  official  duty.  The  law 
is  satisfifKl  upon  thin  point  when  it  is 
shown  that  the  mail,  or  any  part  thereof, 
is  unlawfully  taken  from  the  possession 
of  the  carrier,  against  his  will,  by 
violence,  or  putting  him  in  fear."  U.  S. 
r.  Reeves,  (VV.  D.  Tex.  1889)  88  Fed. 
404. 

Who  are  principals. —  In  U.  S.  v. 
Reeves,  (W.  D.  Tex.  1889)  38  Fed.  404, 
the  court  charged :  "  It  is  for  you,  gentle- 
men, to  determine,  from  a  consideration 
of  all  the  testimony  submitted  to  you, 
whether  the  defendant  was  one  of  the 
parties  to  the  robbery;  that  is  to  say, 
whether  he  was  present  on  the  occasion  of 
the  robbery,  consenting,  aiding,  procuring, 
advising,  or  assisting  the  commission  of 
the  crime.  If  he  was  so  present,  consent- 
ing, aiding,  procuring,  advising,  or  assist- 
ing the  commission  of  the  offense, —  if  any 
offense  was  committed, —  he  is  regarded  in 
law  as  a  principal  offender,  and  may  be 
indicted  and  convicted  as  such."  See  also 
U.  S.  r.  Wilson,  (1830)  Baldw.  78,  28 
Fed.  Cas.  No.  16,730. 

Indictment  —  Duplicity. —  In  Price  r. 
United  States,  (C.  C.  A.  8th  Cir.  1914) 
218  Fed.  149,  132  C.  C.  A.  1,  L.  R.  A. 
191 5D  1070,  the  indictment  charged  an 
attempt  to  commit  the  crime  of  robbery 
and  that  in  the  course  of  such  attempt 
the  defendant  put  the  life  of  a  mail  clerk 
in  jeopardy  by  the  use  of  a  dangerous 
weapon.  Holding  that  the  count  was  not 
void  for  duplicity  the  court  said :  "  The 
crime  of  robbery  is  an  essential  element 
of  the  crime  attempted  to  be  charged  in 
the  second  count  of  the  indictment.  It  is 
quite  manifest  that  the  government  could 


not  charge  the  defendant  with  the  offense 
of  having  put  the  life  of  the  postal  clerk 
in  jeopardy  while  attempting  to  commit 
the  crime  of  robbery,  without  charging 
that  crime  as  an  element  of  the  second 
and  graver  offense.  Where  one  crime  is 
an  essential  element  of  another  and 
more  serious  offense,  the  indictment  is 
not  duplicitous  because  it  charges  both  of 
the  crimes.  It  would  be  fatally  defective 
if  it  did  not  do  so." 

Sufficient  allegation  of  intent. — "  When 
the  indictment  used  the  language  that  the 
defendant  *  wilfully  made  an  attempt  to 
rob  the  United  States  mail '  there  was  not 
a. total  omission  from  the  indictment  of 
the  essential  averment  of  intent,  even 
though  it  should  be  necessary  to  connect 
the  intent  with  the  assault.  It  is  an  in- 
accurate or  imperfect  statement  of  a  faxxt, 
which  reduces  the  defect  in  the  indictment 
tp  a  defect  of  form  instead  of  substance, 
which  cannot  be  taken  advantage  of  after 
verdict  by  motion  in  arrest  of  judgment." 
Downing  v.  V.  S.,  (Ariz.  1902)  68  Pac. 
656. 

Number  of  peremptory  challenges. — 
I'pon  an  indictment  for  robbing  a  mail 
carrier  of  the  United  States  of  a  reg- 
istered letter  and  for  putting  in  jeopardy 
the  life  of  the  carrier  in  effecting  the 
robbery,  the  defendant  is  entitled  to  ten 
peremptory  challenges.  At  common  law 
robbery  was  a  felony,  and  the  word 
"  rob  "  in  the  statutes  is  used  in  its  com- 
mon-law sense.  Harrison  v.  U.  S.,  (1896) 
163  U.  S.  140,  16  S.  Ct.  961,  41  U.  S. 
(L.  ed.)  104.  See  Challenges,  Judicial 
Code,  section  287,  title  Judiciary,  vol.  5, 
p.  1078. 

Evidence. — For  evidence  held  sufficient 
to  sustain  a  conviction  for  holding  up  a 
train  and  robbing  the  mail,  see  Matthews 
V.  V.  S.,  (C.  C.  A.  8th  Cir.  1911)  192  Fed. 
490,  113  C.  C.  A.  96. 

Instructions. — An  instruction  to  the 
jury  "  but  if  they  believed  from  the  evi- 
dence that  the  defendants  feloniously  took 
possession  of  the  United  States  mail,  or 
any  part  thereof,  by  force  or  intimidation 
of  or  from  a  carrier  of  the  mail,  then  the 
offense  of  robbery  is  complete,"  is  simply  a 
definition  of  the  term  '^  robbery "  as  ap- 
plied to  the  case  and  is  not  erroneous. 
U.  S.  r.  Mays,  (1880)    1  Idaho  763. 


Sec.  198.  [Injuring  letter  boxes  or  mail  matter;  assaulting  carrier, 
etc.]  Whoever  shall  willfully  injure,  tear  down,  or  destroy  any  letter  box, 
pillar  box,  lock  box,  lock  drawer,  or  other  receptacle  established  or 
approved  by  the  Postmaster-General  for  the  safe  deposit  of  matter  for 
the  mail  or  for  delivery,  or  any  lock  or  similar  device  belonging  or  attached 
thereto,  or  any  letter  box  or  other  receptacle  designated  or  approved  by  the 
Postmaster-Qeneral  for  the  receipt  or  delivery  of  mail  matter  on  any 
rural  free-delivery  route,  star  route,  or  other  mail  route,  or  shall  break  open 
the  same;  or  shall  willfully  injure,  deface,  or  destroy  any  mail  matter 
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deposited  in  any  letter  box,  pillar  box,  lock  box,  lock  drawer,  or  other 
receptacle  established  or  approved  by  the  Postmaster  General  for  the  safe 
deposit  of  matter  for  the  mail  or  for  delivery ;  or  shall  willfully  take  or 
steal  such  matter  from  or  out  of  any  such  letter  box,  pillar  box,  lock  box, 
lock  drawer,  or  other  receptacle,  or  shall  willfully  and  maliciously  assault 
any  letter  or  mail  carrier,  knowing:  him  to  be  such,  while  engaged  on  his 
route  in  the  discharge  of  his  duty  as  such  carrier,  or  shall  willfully  aid  or 
assist  in  any  offense  defined  in  this  section,  shall  be  fined  not  more  than  one 
thousand  dollars,  or  imprisoned  not  more  than  three  years,  or  both.  [35 
Stat  L.  1126.] 

This  section  was  drawn  from  R.  S.  sec.  386»  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  296),  relating  to  injuring  receiving  boxes,  assaulting  carriers,  etc.;  R.  S.  sec,  5466 
(Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  318).  relating  to  injuring  mail  matter 
deposited  in  any  authorized  receptacle;  and  an  Act  of  April  21,  1902,  ch.  563,  32  Stat, 
L.  113,  as  amended  by  an  Act  of  March.  3,  1903,  ch.  1009,  S  3,  32  wStat.  L.  1175,  which 
related  to  the  injury  or  destruction  of  receptacles  authorized  for  the  receipt  or  delivery 
of  mail  matter  on  rural  free  delivery  routes,  star  routes,  etc.,  or  the  injury  or  destruc- 
tion of  mail  matter  deposited  therein. 

These  various  provisions  were  all  combined  in  the  section  given  in  the  text  and  the 
two  sections  of  the  Revised  Statutes  were  repealed  by  section  341,  infra,  this  title. 
The  amending  Act  of  March  3,  1903,  ch.  1009,  §  3,  was  likewise  repealed  by  said 
section  341,  and  while  the  Act  of  April  21,  1902,  ch.  563,  was  not  specifically 
repealed,  yet  it  must  be  so  regarded  by  virtue  of  the  repeal  of  the  Act  which  amended  it 
and  the  general  repealing  clause  of  said  section  341. 

The  Act  of  May  18,  1916,  ch.  126,  §  10,  provided  as  follows: 

"Sec.  10.  That  the  Act  of  March  fourth,  nineteen  hundred  and  nine  (Thirty-fifth 
Statutes,  page  eleven  hundred  and  twenty-six ) ,  be  amended  to  read  as  follows : 

"That  whoever  shall  willfully  or  maliciously  injure,  tear  down,  or  destroy  any  let- 
ter box  or  other  receptacle  intended  or  used  for  the  receipt  or  delivery  of  mail  on 
any  mail  route,  or  shall  break  open  the  same,  or  shall  willfully  or  maliciously  injure, 
deface,  or  destroy  any  mail  deposited  therein,  or  shall  willfully  take  or  steal  such  mai( 
from  or  out  of  such  letter  box  or  other  receptacle,  or  shall  willfully  aid  or  assist  in  any 
of  the  aforementioned  ojffenses,  shall  for  every  such  offense  be  punished  by  a  fine  of 
not  more  than  $1,000  or  by  imprisonment  for  not  more  than  three  vears."  See  Pamph. 
Supp.  No.  7,  p.  20,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat.  Ann. 

This  was  affected  by  an  Act  of  July  28,  1916,  ch.  261,  §  1,  which  provided  that 
"  section  ten  "  of  the  Act  of  May  18,  1916,  ch.  126,  here  quoted,  "  be  amendecl  by  insert- 
ing after  the  first  word  of  said  section,  '  That,'  the  words  '  section  one  hundred  and 
ninety-eight  of  the.'"  See  Pamph.  Supp.  No.  8,  p.  219,  Fed.  Stat.  Ann.;  1918  Supp. 
Fed.  Stat.  Ann. 

See  R.  S.  sec.  5468,  given  in  the  note  to  section  195,  swpra,  p.  764. 

Sec.  199.  [Deserting  the  mail]  Whoever,  having  taken  charge  of 
any  mail,  shall  voluntarily  quit  or  desert  the  same  before  he  has  delivered 
it  into  the  post-offiee  at  the  termination  of  the  route,  or  to  some  known  mail 
carrier,  messenger,  agent,  or  other  employee  in  the  postal  service  authorized 
to  receive  the  same,  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  one  year,  or  both.     [35  Stat,  L.  1126,] 

This  section  was  drawn  from  R.  8.  sec.  5474  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  320),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

**  Sec.  5474.  Any  person  who  shall  have  taken  charge  of  the  mail  and  shall  volun- 
tarily quit  or  desert  the  same  before  he  has  delivered  it  into  the  post-office  at  the 
termination  of  the  route,  or  to  some  knoiwn  mail-carrier,  messengei*,  agent,  or  other 
employs  of  the  Post-Office  Department  authorized  to  receive  the  same,  shall  be  pun- 
ishable by  a  fine  of  not  more  than  five  hundred  dollars,  and  by  imprisonment  for  not 
less  than*  three  months  nor  more  than  one  year." 

The  only  material  changes  in  this  section  consisted  in  the  oinission  of  the  proviaion 
relating  to  a  minimum  term  of  imprisonment,  and  in  providing  that  either  fine  or 
imprisonment  or  both  might  be  imposed. 
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Employment  of  express  company  by 
contractor. — For  a  mail  contractor  to 
>mplDy  an  express  company  not  under  his 
control  to  carry  mail  matter  committed  to 
his  charge  is  a  violation  of  this  section. 
"  It  is  the  ohvious  intent  of  the  law  that 


from  the  time  the  mail  is  taken  in  charge, 
at  the  beginning  of  the  route,  until  de- 
livered at  the  termination  thereof,  it  shall 
not  be  placed  in  the  custody  of  any  person 
not  authorized  to  receive  the  same." 
( 1876 )  15  Op  Atty.-Gen.  70. 


Sec.  200.  [Delivery  of  letters  by  master  of  vessel.]  The  master  or 
other  person  having  charge  or  control  of  any  steamboat  or  other  vessel 
passing  between  ports  or  places  in  the  United  States,  arriving  at  any  such 
port  or  place  where  there  is  a  post-office,  shall  deliver  to  the  postmaster  or 
at  the  post-oflBce  within  three  hours  after  his  arrival,  if  in  the  daytime, 
and  if  at  night,  within  two  hours  after  the  next  sunrise,  all  letters  and 
packages  brought  by  him  or  within  his  power  or  control  and  not  relating 
to  the  cargo,  addressed  to  or  destined  for  such  port  or  place,  for  which 
he  shall  receive  from  the  postmaster  two  cents  for  each  letter  or  package  so 
delivered,  unless  the  same  is  carried  under  a  contract  for  carrying  the 
mail ;  and  for  every  failure  so  to  deliver  such  letters  or  packages,  the  master 
or  other  person  having  charge  or  control  of  such  steamboat  or  other  vessel, 
shall  be  fined  not  more  than  one  hundred  and  fifty  dollars.  [35  Stat.  L. 
1126. 

This  section  was  drawn  from  R.  S.  sec.  3^77  (Act  of  June  8,  1W2,  ch.  .335,  17  Stat. 
L.  310),  which  was  repealed  by  section  341,  infra,  this  title,  arid  which  read  as  follows: 

"Sec.  3977.  The  master  of  any  steamboat  passing  between  ports  or  places  in  the 
United  States,  and  arriving  at  any  such  port  or  place  wliere  there  is  a  post-office,  shall 
deliver  to  the  postmaster,  within  three  hours  after  his  arrival,  if  in  the  day-time,  and 
if  at  night,  within  two  hours  after  the  next  sunrise,  all  letters  and  pacKets  brought  by 
him,  or  within  his  power  or  control  and  not  relating  to  the  cargo,  addressed  to  or 
destined  for  such  port  or  place,  for  which  he  shall  receive  from  the  postmaster  two 
cents  for  each  letter  or  packet  so  d^ivered,  unless  the  same  is  carried  under  a  contract 
for  carrying  the  mail;  and  for  every  failure  to  so  deliver  such  letters  and  packets, 
the  master  or  owner  of  the  steamboat  shall  be  liable  to  a  penalty  of  one  hundred  and 
fifty  doUars." 

The  only  material  changes  made  .were  the  addition  of  the  words  "or  other  person 
having  charge  or  control,"  and  the  words  ''or  other  vessel"  in  the  first  lines  of  the 
section. 


Seo.  201.  [Obstmoting  the  mail.]  Whoever  shall  knowingly  and  will- 
fuDy  obstruct  or  retard  the  passage  of  the  mail,  or  any  carriage,  horse, 
driver,  or  carrier,  or  car,  steamboat,  or  other  conveyance  or  vessel  carrying 
the  same,  shall  be  fined  not  more  than  one  hundred  dollars,  or  imprisoned 
not  more  than  six  months,  or  both.     [35  Stat.  L.  1127.] 

This  section  was  drawn  from  R.  S.  sec.  3995  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  312),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  3995.  Any  person  who  shall  knowingly  and  willfully  obstruct  or  retard  the 
passage  of  the  mail,  or  any  carriage,  horse,  driver,  or  carrier  carrying  the  same,  shall, 
for  every  such  offense,  be  punishable  by  a  fine  of  not  more  than  one  hundred  dollars." 

This  section  is  broadened  so  as  to  punish  the  interference  or  retarding  of  the  mail 
and  of  any  facility  now  used  in  transporting  it,  and  by  providing  for  imprisonment  as 
a  part  of  the  punishment. 


Constitutionality. — Congress,  under  the 
Constitution,  had  the  authority  to  enact 
this  legislation.  U.  S.  v.  Sears,  (D.  C. 
Ky.  1893)  55  Fed.  268. 

Scope  of  prior  statute. —  R.  S.  sec. 
3995,  embodied  herein,  was  originally  sec- 
tion 9  of  the  act  of  March  3,  1825,  4  Stat. 
L.  104,  and  having  been  passed  prior  to 


the  introduction  into  the  United  States 
of  the  method  of  transporting  mail  by 
railroads,  the  phraseology  of  the  law  con- 
formed to  the  conditions  prevailing  at 
that  time,  but  it  was  equally  applicable 
to  the  modern  system  of  conveyance  and 
protected  alike  the  transportation  of  the 
mail  by  the  'limited  express,"  as  it  did 
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the  carriage  by  the  old  fashioned  stage 
coach.  U.  S.  V.  Cassidy,  (N.  D.  Cal.  1895) 
67  Fed.  608. 

Knowingly  and  wilfully. — The  words 
"  knowingly  and  willfully  **  in  the  statute 
and  in  an  indictment  drawn  under  it^ 
have  the  common  and  usual  meaning  at- 
tached to  them  and  are  intended  to  signify 
that  the  defendant,  at  the  time  of  commit- 
ting the  offense  charged  against  him,  must 
have  known  what  he  was  doing,  and  that 
with  such  knowledge  he  proceeded  to  com- 
mit the  violations  of  law  with  which  he 
is  charged.  U.  S.  v.  Claypool,  (W.  D. 
Mo.  1882)   14  Fed.  127.      • 

This  section  ''  by  its  terms  applies  only 
to  persons  who  '  knowingly  and  wilfully  ' 
obstruct  or  retard  the  passage  of  the  mail 
or  of  its  carrier;  that  is,  to  those  who 
know  that  the  acts  performed  will  have 
that  effect,  and  perform  them  with  the 
intention  that  such  shall  be  thoir  opera- 
tion. When  the  acts  which  create  the  ob- 
struction are  in  themselves  unlawful  the 
intention  to  obstruct  will  be  imputed  to 
their  author,  although  the  attainment  of 
other  ends  may  have  been  his  primary  ob- 
ject." U.  S.  V.  Kirbv,  (1869)  7  Wall. 
482,  19  U.  S.  (L.  ed.')  278,  followed  in 
Harper  v,  Endert,  (N.  D.  Cal.  1900)  103 
Fed.  911.  See  also  In  re  Grand  Jury, 
(N.  D.  Cal.  1894)  62  Fed.  840;  U.  S.  i?. 
Cassidy,  (N.  D.  Cal.  1895)  67  Fed.  698. 
U.  S.  f?.  Woodward,  (E.  D.  8,  C.  1891)  44 
Fed.  592;  U.  S.  v.  Claypool,  (W.  D.  Mo. 
1882)  14  Fed.  127;  U.  S.  v.  Stevens, 
(1877)  2  Hask.  164,  27  Fed.  Cas.  No. 
16,392;  U.  S.  V.  Lawhead,  (1877)  10 
Chicago  Leg.  N.  60,  2  Cine.  L.  Bui.  263,  26 
Fed.  Cas.  No.  15,570. 

Knowledge  of  the  presence  of  mail  on 
a  train. —  Every  one  is  charged  with 
knowledge  that  all  railways  in  the  United 
States  are  mail  routes  and  that  all  pas- 
senger trains  on  such  railways  ordinarily 
carry  the  United  States  mail.  Persons, 
therefore,  who  by  violence,  or  otherwise, 
unlawfully  stop  the  operations  and  move- 
ments of  such  trains  on  the  railways,  are 
as  a  matter  of  law  charged  with  knowl- 
edge that  they  may  and  are  likely  to 
arrest  the  operations  of  the  Post  Office 
Department  of  the  United  States  which 
this  criminal  statute  is  intend^  to  pro- 
tect. U.  S.  f.  Hall,  (S.  D.  Ga.  1913)  206 
Fed.  4.84. 

Knowledge  of  the  presence  of  mail  on  a 
train  is  not  essential  to  constitute  a  viola- 
tion of  this  section  [R.  S,  3995,  embodied 
herein]  by  delaying  the  train.  U.  S.  v. 
Cassidv,  (N.  D.'Cal.  1895)  67  Fed.  quot- 
ing V.  S.  V.  Debs,  (N.  D.  III.  1895)  65 
Fed  210,  wherein  it  was  said:  "The  de- 
fendants are  properly  chargeable  with  an 
intent  to  do  all  the  acts  that  are  the  rea- 
sonable and  natural  consequence  of  the 
acts  done.  The  laws  make  all  the  rail- 
ways post-routes  of  the  United  States,  and 
it  is  within  every  one's  knowledge  that  a 


large  proportion  of  the  passeng^Br  trains 
on  these  roads  carry  the  mails.  There  is 
no  stretching,  therefore,  either  of  law  or 
of  common  sense  to  presume  that  a  person 
obstructing  one  of  these  trains  contem- 
plates, among  other  intents,  the  obstruc- 
tion of  the  mails." 

Passage  of  the  maiL — By  the  term 
"  passage  of  the  mail "  is  meant  Ihe  trans^ 
mission  of  mail  matter  from  the  time 
when  it  is  deposited  in  a  place  designated 
by  law  or  by  the  rules  of  the  Post  Office 
Department  up  to  the  time  when  it  is  de- 
livered to  those  to  whom  it  is  addressed. 
Mail  matter  in  a  poet  office  ready  for  de- 
livery, and  there  for  that  purpose,  is  on  its 
passage  within  the  meaning  of  the  law, 
and  to  interfere  with  it  so  as  to  obstruct 
and  retard  its  delivery  is  an  offense.  U. 
S.  f?.  Claypool,  (W.  D.  Mo.  1882)  14  Fed. 
129. 

Sufficiency  of  indictment. — ^An '  indict- 
ment for  obstructing  the  mails  is  suffi- 
cient which  charges  that  the  accused  un- 
lawfully, knowingly,  and  wilfully  ob- 
structed and  retarded  the  passage  of  the 
United  States  mail,  and  a  certain  car 
carrying  the  same,  by  unlawfully,  know- 
ingly, and  wilfully  asauUing  and  beating 
the  engineer  and  fireman,  although  it 
does  not  charge  that  the  accused  knew 
that  there  was  mail  on  the  particular 
train.  U.  S.  v.  Hall,  (8.  D.  Ga.  1913) 
206  Fed.  484. 

Conapixacy  —  indictment  generally. — ^An 
indictment  for  a  conspiracy  to  obstruct 
the  mails  is  not  bad  for  failure  to  charge 
that  the  overt  acts  were  done  **  felon- 
iously." Nor  fs  such  indictment  bad  for 
failure  to  allege  that  the  obstruction  was 
not  tl^e  result  of  a  lawful  exercise  of  the 
defendant's  rights,  where  overt  acts,  such 
as  the  turning  of  switches,  th6  overturning 
of  cars  on  the  tracks,  etc,  are  set  out, 
since  such  acts  are  presumably  unlawful, 
and  any  circumstances  that  might  make 
them  possibly  lawful  may  be  brought  to 
the  court's  attention  on  the  trial.  Nor 
need  such  indictment  be  restricted  to  a 
single  overt  act.  But  that  the  overt  act 
in  effectuation  of  the  conspiracy  was  done 
knowingly,  wilfully,  or  unlawfully  must 
be  alleged.  U.  S.  c.'Debs,  (N.  D.  111.  1896) 
65   Fed.   210. 

It  is  no  violation  of  this  section  to  ob- 
struct or  retard  the  passage  of  the  mail 
unless  the  act  is  done  knowingly  and 
wilfully.  Hence,  where  the  crime  charged 
is  a  conspiracy  to  violate  this  section,  an 
indictment  framed  under  R  S.  sec.  5440 
(repealed  by  section  341  of  the  Penal  Code 
and  re-enacted  in  section  37  thereof,  ««pra, 
p.  534),  is  fatally  defective  if  it  fails 
to  allege  that. the  purpose  of  the  conspir- 
acy was  "  knowingly  and  wilfully "  to 
obstruct  or  retard  the  passage  of  the  mail. 
And  the  defect  is  not  cured  by  allegations 
that  the  defendants  "did  knowingly,  un- 
lawfully,   and    feloniously    combine,    con- 
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spire,"  etc.,  to  commit  an  offense  against 
the  United  States,  or  by  allegations  that 
certain  of  the  defendants  *'  did  knowingly, 
unlawfully,  and  feloniously,  and  for  the 
purpose  of  effecting  and  with  intent  to 
effect  the  objects  of  said  conspiracy,  ob- 
struct and  retard  the  passage  and  delivery 
of  the  mail  "  at  a  certain  place  and  in  a 
certain  manner.  Conrad  r.  U.  S.,  (C.  C. 
A.  5th  CSr.  1904)  127  Fed.  798,  62  C.  C. 
A.  478. 

So  an  indictment  alleging  that  the  de- 
fendants conspired  unlawfully,  wilfully, 
maliciously,  and  knowingly  to  delay,  pre- 
vent, obstruct,  and  retard  the  movement 
and  passage  of  a  certain  railway  car  and 
train  over  the  lines  of  a  named  company, 
such  company  being  engaged  in  the  busi- 
ness of  a  common  carrier  of  the  mails  and 
the  car  and  train  being  then  and  there 
engaged  in  carrying  the  mails  is  not  suffi- 
cient, since  the  word  "  knowingly,"  as  so 
used,  refers  only  to  the  action  of  the  de- 
fendants in  delaying  the  passage  of  the 
car  and  train,  and  does  not  import  that 
the  defendants  knew  that  the  United 
States  mails  were  being  carried  thereon. 
Salla  V.  U.  8.,  (C.  C.  A.  9th  Cir.  1900) 
104  Fed.  544,  44  C.  C.  A.  26. 

Punishment  of  conspiracy. — ^A  conspir- 
acy to  commit  the  offense  denounced  by 
this  section  is  punishable  under  R.  S.  sec. 
5440  (repealed  Dy  section  341  of  the  Penal 
Code  and  re-enacted  in  section  37  thereof, 
supra,  p.  634 )  notwithstanding  the  punish- 
ment fixed  by  that  section  for  conspiracy 
is  greater  than  that  fixed  for  the  com- 
mission of  the  principal  offense.  Clune 
t'.  U.  S.,  (1895)  159  U.  S.  590,  16  S.  Ct. 
125,  40  U.  S.  (L.  ed.)  269,  the  court 
saying:  "The  language  of  the  sections 
is  plain  and  not  open  to  doubt.  A  con-* 
spiracy  to  commit  an  offense  is  denounced 
aa  itself  a  separate  offense,  and  the 
punishment  therefor  fixed  by  the  statute, 
and  we  know  of  no  lack  of  power  in 
Congress  to  thus  deal  with  a  conspiracy. 
Whatever  may  be  thought  of  the  wisdom 
or  propriety  of  a  statute  making  a  con- 
spiracy to  do  an  act  punishable  more 
severely  than  the  doing  of  the  act  itself, 
it  is  a  matter  to  be  considered  solely  by 
the  legislative  body.  .  .  .  The  power 
exists  to  separate  the  conspiracy  from  the 
act  itself  and  to  affix  distinct  and  inde- 
pendent penalties  to  each."  See  also  U.  8. 
r.  Cassidy,  (N.  D,  Cal.  1895)  67  Fed. 
698;  U.  S.  V.  Stevens,  (1877)  2  Hask. 
164.  27  Fed.  Cas.  No.  16,392. 

Murder  committed  in  violating  section 
—  Jurisdiction. —  The  state  courts  have 
jurisdiction  of  a  prosecution  for  murder 
committed  in  violating  this  section  by 
causing  the  derailment  of  a  mail  train, 
since  the  same  act  may  constitute  an 
offense  against  the  United  States  and 
against  a  state,  subjecting  the  guilty 
party  to  punishment  under  the  laws  of 
each  government.     Crossley  v.  California, 


(1898)    168  U.  S.  640,  18  S.  Ct.  242,  42 
U.  S.   (L.  ed.)   610. 

Obstructing  mail  in  transitu. —  An 
obstruction  while  the  mail  is  in  transitu 
is  contemplated  and  any  one  who  par- 
ticipates in  any  way  in  wnat  brings  about 
the  result  of  obstructing  or  retarding  the 
passage  of  the  mail  is  guilty  of  a  viola- 
tion of  this  section;  and  the  speaking  of 
words  may  be  such  participation,  under 
the  rule  that  where  words  constitute  part 
of  the  business,  rightful  or  wrongful, 
which  is  in  question,  they  are  acts.  U.  S. 
f.  Clark,  (1877)  13  Phila.  (Pa.)  476,  34 
Leg.  Int.  312,  26  Fed.  Cas.  No.  14,806. 

The  act  of  a  livery-stable  keeper  in  re- 
fusing to  allow  a  mail-carrier  to  take  out 
of  the  stable  a  horse  which  he  wa«  in 
the  habit  of  using,  such  refusal  being 
based  on  the  ground  that  money  due  for 
keaping  the  horse  had  not  been  paid,  was 
held  not  to  be  an  obstruction  or  an  offense. 
U.'  S.  V.  McCracken>  (1878)  3  Hughes 
644,  26  Fed.  Cas.  No.  15,664. 

A  writ  of  possession  from  a  state  court, 
as  against  the  railroad  company,  sued  out 
for  failure  of  such  company  to  make  com- 
pensation to  the  owner  for  land  taken 
tor  the  right  of  way,  w'ill  not  justify  such 
owner  or  his  agent  in  placing  obstructions 
on  the  track  and  refusing  to  permit  the 
passage  of  a  train  after  notice  that  such 
train  is  carrying  the  United  States  mails. 
U.  S.  f.  De  Mott,  (Com.  C.  N.  J.  1880) 
3  Fed.  478. 

Arrest  on  civil  or  criminal  process. — 
The  arrest  of  a  mail-carrier  on  civil  proc- 
ess while,  in  performance  of  his  duty, 
he  is  waiting  at  a  post  office  for  mail  to 
be  transported  to  another  place  was  held 
to  be  a  violation  of  R.  S.  sec.  3995  (em- 
bodied herein).  U.  S.  v.  Bean,  (1876) 
22  Int.  Rev.  Rec.  43,  24  Fed.  Cas.  No. 
14,550.  See  also  U.  S.  v.  Harvey,  (1845) 
Brun.  Col.  Cas.  540,  26  Fed.  Cas.  No. 
15,320;  U.  S.  r.  Barney,  (1799)  3  Hughes 
545,  24  Fed.  Cas.  No.  14,525. 

But  under  early  statutes  it  was  held 
that  "  the  rule  is  different  when  the  proc- 
ess is  issued  under  a  charge  of  felony. 
No  officer  or  employee  of  the  United 
States  is  placed  by  his  position,  or  the 
services  he  is  called  to  perform,  above 
responsibility  to  the  legal  tribunals  of 
the  country,  and  to  the  ordinary  processes 
for  his  arrest  and  detention,  when  accused 
of  felony,  in  the  forms  prescribed  by  the 
constitution  and  laws.  The  public  incon- 
venience which  may  occasionally  follow 
from  the  temporary  delay  in  the  trans- 
mission of  the  mail  caused  by  the  arrest 
of  its  carriers  upon  such  charges  is  far 
less  than  that  which  would  arise  from 
extending  to  them  the  immunity  for 
which  the  counsel  of  the  government  con- 
tends. Indeed,  it  may  be  doubted  whether 
it  is  competent  for  Congress  to  exempt 
the  employees  of  the  United  States  from 
arrest  on  criminal  process  from  the  state 
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courts,  vfhen  the  crimes  charged  against 
them  are  not  merely  mala  prohibita,  but 
are  mala  in  se.  But  whether  legislation 
of  that  character  be  constitutional  or  not, 
no  intention  to  extend  such  exemption 
should  be  attributed  to  Congress  unless 
clearly  manifested  by  its  language."  U. 
S.  V.  Kirby,  (1869)  7  Wall.  482,  19  U.  S. 
(L.  ed.)  278.  See  also  U.  S.  v.  Hart, 
(1817)  Pet.  (C.  C.)  390,  26  Fed.  Cas. 
No.  15,316;  Penny  v.  Walker,  (1874)  64 
Me.  430,  18  Am. 'Rep.  269.  See  further 
U.  S.  V.  Three  Railroad  Cars,  (1868) 
1  Abb.  (U.  S.)  196,  28  Fed.  Cas.  No. 
16,513. 

Assaulting  person  in  charge  of  mails. — 
In  U.  S.  V.  Lawhead,  (1877)  10  Chicago 
Leg.  N.  60,  2  Cine,  L.  Bui.  263,  26  Fed. 
Cas.  No.  15,570,  an  assault  on  a  mail- 
carrier  at  a  railroad  depot  seems  to  have 
been  relied  on  as  the  foundation  of  an 
indictment  under  R.  S.  sec.  3995  (em- 
bodied herein ) ,  although  the  report  is  not 
entirely  clear  on  this  point.  It  was  held 
that  to  convict  the  defendant  it  must  ap- 
pear that  the  carrier  was,  at  the  time 
when  he  was  stricken  down  by  the  defend- 
ant, in  charge  of  the  mail  to  deliver  on 
a  train,  and  was  there  with  it  to  deliver 
and  receive  the  mail  to  be  carried  to  the 
post  office;  that  the  defendant  knew  that 
the  carrier  was  at  the  depot  for  that  pur- 
pose, as  such  carrier;  that  the  passage 
of  the  mail  was  obstructed  or  retarded 
by  the  act  of  the  defendant;  and  that 
he  wilfully  did  the  act  that  obstructed 
or  retarded  the  mail. 

Assault  on  postmaster. —  An  assault 
on  a  postmaster  not  actually  carrying 
mails  and  not  known  to  be  engaged  in 
official  business  would  appear  not  to  be 
within  the  statute,  especially  where  the 
mail  is  in  no  wise  delayed  thereby.  U.  S. 
f?.  Woodward,  (E.  D.  8.  C.  1891)  44  Fed. 
692. 

But  an  unprovoked  assault  on  a  post- 
master, the  necessary  result  of  which  is 
an  obstruction  and  retarding  of  the  pas- 
sage of  the  mail,  is  a  violation  of  the 
statute  and  punishable  as  such.  U.  S.  v. 
Claypool,  (W.  D.  Mo.  1882)   14  Fed.  127. 

Detention  to  coerce  transportation. — 
For  discharged  railroad  employees,  claim- 
ing a  right  to  be  transported  to  the  place 
whence  they  came,  to  detain  a  mail  train 
in  order  to  coerce  the  conductor  thereof 
to  carry  them  is  an  offense  against  this 
section,  regardless  of  the  right  of  such 
discharged  employees,  as  against  the  rail- 
road company,  to  the  transportation  de- 
manded. U.  S.  V.  Kane,  (D.  C.  Ore.  1884) 
19  Fed.  42. 

Enforcing  payment  of  tolls  on  toll-road. 
—  The  statute  has  no  reference  to  acts 
lawful  in  themselves,  from  the  execution 
of  which  a  temporary  delay  to  the  mails 
unavoidably  follows.  Harper  v.  Endert, 
(N.  D.  Cal.  1900)  103  Fed.  911,  sustain- 
ing a  demurrer  to  a  bill  in  equity  against 


the  proprietor  of  a  toll-road  who  had 
refused  to  permit  the  passage  of  a  mail- 
carrier  without  pavment  of  tolls,  and 
foUotPing  U.  S.  t?.  Kirbv,  (1869)  7  WalL 
482,  19  U.  S.   (L.  ed.)   278. 

But  in  U.  S.  t?.  Sears,  (D.  C.  Ky.  1893) 
55  Fed.  268,  it  was  held,  on  an  indict- 
ment for  obstructing  the  mail  by  denying 
passage  to  a  mail-carrier,  that  a  state 
statute  authorizing  the  defendant  to  stop 
persons  from  using  a  road  without  pay- 
ment of  toll  in  advance  did  not  and 
could  not  authorize  the  defendant  to  stop 
a  mail-carrier  while  he  was  carrying  the 
mail.  Barr,  J.,  said:  "The  authority 
of  the  United  States  was  supreme  in  that 
matter,  and  if  the  defendant  did  know- 
ingly and  wilfully  obstruct  or  detain  the 
mail  of  the  United  States  he  cannor  de- 
fend by  proving  that  he  had  the  state 
of  Kentucky's  authority  to  thus  obstruct 
and  detain  the  mail.  If  the  authority  to 
obstruct  or  detain  the  passage  of  the 
United  States  mails  be  conceded  to  the 
states  for  a  purpose  like  this,  there  can 
be  no  limitation  to  the  power  to  prevent 
the  passage  of  the  mails  in  and  through 
the  states  at  all.  It  is  not  intended  to 
indicate  that  a  state  may  not  grant  any 
remedy  it  chooses  in  the  enforcement  or 
collection  of  tolls  on  bridges  or  roads 
which  do  not  encroach  upon  the  rights 
and  powers  of  the  United  States,  but  we 
think  whatever  remedies  may  be  granted 
are  subordinate  to  the  power  and  author- 
ity of  the  United  States  under  the  Federal 
Constitution.  Nor  is  it  intended  to  as- 
sert that  the  United  States  can  take 
private  property  for  this  public  use  with- 
out just  compensation.  It  is  not  the 
right  of  the  company  to  the  tolls  under 
the  state  law  which  is  doubted,  but  the 
right  to  stop  the  passage  of  the  mails 
to  enforce  their  collection  which  is  denied. 
Congress  had,  under  the  Constitution,  the 
authority  to  enact  this  section,  and  the 
only  question  in  this  case  is  whether  the 
defendant  Sears  did  'knowingly  and  wil- 
fully '  obstruct  or  retard  the  passage  of 
the  mail  or  the  mail-carrier  while  he  was 
carrying  the  mail." 

Municipal  ordinances  limiting  the  speed 
of  railroad  cars  passing  through  the  city 
to  six  miles  per  hour  were  held  not  to 
conflict  with  the  earlier  statutes  from 
which  this  section  was  derived;  and  the 
carriers  of  the  mail  on  mail-routes  were 
not  exempt  from  the  operation  of  such 
ordinances.     (1862)  5  Op.  Atty.-Gen.  654. 

A  state  statute  providing  for  the  stop- 
page of  trains  at  county  seats,  as  con- 
strued and  applied  by  the  state  courts, 
required  a  fast  train,  carrying  the  United 
States  mail  over  an  interstate  highway 
established  by  authority  of  Congress,  to 
turn  aside  from  the  direct  interstate  route 
and  run  to  a  station  three  and  one-half 
miles  away  from  a  point  on  that  route, 
and  back  again  to  the  same  point,  thus 
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traveling  seven  miles  which  formed  no 
part  of  its  course,  before  proceeding  on 
its  way;  and  to  do  this  for  the  purpose 
of  receiving  and  discharging  passengers 
at  that  station,  for  the  interstate  travel 
to  and  from  which  it  was  admitted  that 
the  railroad  company  furnished  other  and 
ample  accommodation.  It  was  held  that 
such  requirement  was  unconstitutional  as 
a  hindrance  and  obstruction  both  of  in- 
terstate commerce  and  of  the  passage  of 
the  mails  of  the  United  States;  and 
further,  that  a  state  statute  which  un- 
necessarily interferes  with  the  speedy  and 
uninterrupted  carriage  of  the  United 
States  mails  cannot  be  considered  as  a 
reasonable  police  regulation,  even  if  it 
be  conceded  that  arrangements  made  by  a 
railroad  company  with  the  United  States 
PoeA>Office  Department  cannot  have  the 
effect  of  abrogating  a  reajsonable  police 
regulation  of  the  state.  Illinois  Cent.  R. 
Co.  r.  Illinois,  (1896)  163  U.  S.  142, 
16  S.  Ct.  1096,  41  U.  S.   (L.  ed.)    107. 

Obstmcton  of  mails  by  strikezs. — 
Where  the  Postmaster-General  has  design 
nated  the  regular  passenger  trains  of  a 
certain  railroad  for  the  carrying  of  the 
United  States  mails,  such  railroad  is  not 
required  to  run  any  other  trains  than 
its  r^^lar  passenger  trains  for  carrying 
the  mails,  and  its  failure  to  do  so  is  not 
a  violation  of  any  law  of  the  United 
States.  But  on  all  of  its  regular  pas- 
senger trains,  whether  local  or  through, 
it  is  required  to  carry  the  mails,  and  its 
failure  or  refusal  to  do  so  is  unlawful. 
At  the  same  time,  as  owner  of  the  prop- 
erty, the  railroad  company  is  legally  and 
justly  entitled  to  determine  how  many 
and  what  cars  and  engines  shall  constitute 
its  trains;  and  when  the  composition  of 
trains  as  usually  and  ordinarily  made 
up  by  it  is  reasonable  and  appropriate 
to  the  services  required  of  it,  the  law 
does  not,  upon  the  refusal  of  the  com- 
pany's employees  to  move  the  usual  and 
customary  trains,  require  the  company 
to  divide  the  trains  and  run  a  smaller 
number  of  cars.  In  re  Grand  Jury,  (S. 
I).  Cal.  1804)  62  Fed.  834,  which  was  a 
charge  to  the  grand  jury  growing  out 
of  the  refusal  of  railroad  employees  to 
move  trains  composed  in  part  of  Pullman 
cars.  Compare  In  re  Grand  Jury,  (X.  D. 
Cal.  1894)  62  Fed.  840,  wherein  the  court 
said :  "  The  present  controversy  between 
the  Southern  Pacific  and  its  employees 
appears  to  be  in  relation  to  the  movement 
of  Pullman  ears.  Both  parties  to  this 
controversy  have  announc«i  in  the  public 
press  that  they  have  been  ready  and  will- 
mg  from  the  first  to  move  freight  cars 
and  pai^senger  trains  without  Pullman 
cars.  In  my  opinion,  the  situation  has 
been  of  such  an  extraordinary  character, 
and  the  interruption  to  commerce  and  the 
transportation  of  the  mails  so  serious  and 
long-continued,  as  to  have  required  of  the 


railroad  company  to  temporarily  waive 
questions  concerning  the  make-up  of  regu- 
lar trains  (as  the  officers  of  the  company 
claim  to  have  done),  and  employ  such 
resources  as  the  company  had  in  the 
movement  of  other  trains  in  an  effort  to 
relieve  the  prevailing  congestion  and  dis- 
tress. This  obligation  I  believe  to  have 
been  a  public  duty,  and  a  wilful  failure 
to  perform  this  duty  with  respect  to  the 
movement  of  the  mails  and  interstate 
commerce  is  therefore  in  my  judgment 
within  the  purview  of  the  statute." 

In  U.  S.  r.  Clark,  (1877)  13  Phila. 
(Pa.)  476,  34  Leg.  Int.  312,  25  Fed.  Cas. 
No.  14,805,  the  defendant  was  one  of  a 
number  of  persons  who  assembled  at  a 
railroad  depot,  and  on  the  arrival  of  a 
mail  train  the  defendant,  who  had  no 
connection  with  the  train,  said  to  persons 
having  charge  of  it  that  the  mail  car 
could  go  on,  but  not  the  rest  of  the  train. 
The  defendant  afterwards  got  on  the 
train,  and  with  others  placed  it  on  a  sid- 
ing, where  it  remained  for  several  days. 
CfiMlwalader,  J.,  in  charging  the  jury  on 
these  facte,  said:  "The  mail,  in  point 
of  fact,  was  retarded,  as  the  postmaster 
testifies,  two  or  three  days.  The  occur- 
rence which  retarded  it,  according  to  the 
tendency  of  the  proofs,  was  that  several 
persons  were  assembled  at  the  depot  at 
Easton,  for  no  lawful  purpose,  and  that 
one  or  more  of  them  declared  that  the 
mail  might  go  on,  but  the  passenger  train 
should  not.  They  uncoupled  the  mail, 
and  afterwards  coupled  it  tor  the  purpose 
of  carrying  it,  as  they  did,  to  a  simng. 
If  that  was  the  fact,  and  their  purpose 
was  to  retard  the  train  which  ti^nsported 
the  mail,  it  matters  not  in  point  of  law 
whether  they  were  or  were  not  willing 
that  the  mail  car  or  baggage  car,  or 
the  particular  vehicle  carrying  the  mail, 
should  go  on."  The  learned  judge  th«i 
quoted  with  approval  the  opinion  of 
Judge  Drummond  of  Chicago  on  the  sub- 
ject, as  follows:  "In  relation  to  the 
transportation  of  the  mails  by  means  of 
railroads  it  is  true  that  it  appears  by 
the  evidence  in  this  case  that  these  de- 
fendants were  willing  that  the  mail  car 
should  go,  but  it  must  be  borne  in  mind 
that  the  mail  car  can  only  go  in  such  a 
way  as  to  enable  the  railroad  to  transport 
the  mail  where  there  are  other  cars  accom- 
panying it.  It  ie  not  practicable,  as  a 
general  thing,  for  a  railroad  to  transport 
a  mail  car  by  itself,  because  that  would 
be  attended  by  serious  loss,  so  that  while 
nominally  they  permitted  the  mail  car  to 
go,  they  really,  oy  preventing  the  transit 
of  other  passenger  cars,  interfered  with 
the  transportation  of  the  mails."  See  also 
In  re  Grand  Jury,  (N.  D.  Cal.  1894)  62 
Fed.  840;  U.  S.  v,  Cassidy,  (N.  D.  Cal. 
1895)   67  Fed.  698. 

Where  boys,  from  sympathy  with  strik- 
ers, place  obstructions  on  the  traek  of  a 
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railway,  thereby  causing  delay  in  the 
transportation  of  the  mails,  they  are 
guilty  of  a  violation  of  this  section.  U. 
S.  r.  Thomas,  (D.  C.  W.  Va.  1893)  66 
Fed.  380. 

It  is  no  defense,  that  the  obstruction 
is  effected  by  merely  quitting  employment, 
where  the  motive  of  quitting  is  to  retard 
the  mails  and  has  nothing  to  do  with 
the  terms  of  emplovment.  Thomas  v. 
Cincinnati,  etc.,  R.  Co.,  (8.  D.  Ohio  1894) 
62  Fed.  803,  approved  in  U.  S.  v.  Cassidy, 
(N.  D.  Cal.  1896)  67  Fed.  698.  Compare 
U.  S.  V.  Debs,   (N.  D.  Cal.  1895)   65  Fed. 


210:  r.  S.  !•.  Stevens,  (1877)  2  Hask. 
164,  27  Fed.  Cas.  No.  16,392. 

On  an  indictment  against  striking  em- 
ployees of  a  railroad  company  for  con- 
spiracy to  violate  the  statute,  it  is  no 
defense  that  the  railroad  company  itself 
obstructed  and  retarded  the  passage  of 
the  mails.  U.  S.  t?.  Cassidy,  (N.  D.  Cal. 
1895)    67  Fed.  698. 

Drunkenness  as  excuse. —  Drunkenness 
is  no  excuse  in  a  prosecution  for  viola- 
tion of  the  statute.  U.  S.  v.  Claypool, 
(W.  D.  Mo.  1882)    14  Fed.  130. 


Sec.  202.  [Ferryman  delaying  the  mail.]  Whoever,  being  a  ferryman, 
shall  delay  the  passage  of  the  mail  by  willful  neglect  or  refusal  to  transport 
the  same  across  any  ferry,  shall  be  fined  not  more  than  one  hundred  dollars. 
[35  Stat  L.  1127,] 

This  section  was  drawn  from  R.  S.  sec.  3996  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  313),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  SBJa  3996.  Any  ferryman  who  shall  delay  the  passage  of  the  mail  by  willful  neglect 
or  refusal  to  transport  the  same  across  any  ferry  shall,  for  every  ten  minutes  such 
mail  may  be  so  delayed,  be  liable  to  a  penalty  of  ten  dollars." 

Sec.  203.  [Letters  carried  in  a  foreign  vessel  to  be  deposited  in  a 
post  office.]  All  letters  or  other  mailable  matter  conveyed  to  or  from  any 
part  of  the  United  States  by  any  foreign  vessel,  except  such  sealed  letters 
relating  to  such  vessel  or  any  part  of  the  cargo  thereof  as  may  be  directed 
to  the  owners  or  consignees  of  the  vessel,  shall  be  subject  to  postage  charge, 
whether  addressed  to  any  person  in  the  United  States  or  elsewhere,  pro- 
vided they  are  conveyed  by  the  packet  or  other  ship  of  a  foreign  country 
imposing  postage  on  letters  or  other  mailable  matter  conveyed  to  or  from 
such  country  by  any  vessel  of  the  United  States ;  and  such  letters  or  other 
mailable  matter  carried  in  foreign  vessels,  except  such  sealed  letters  relat- 
ing to  the  vessel  or  any  part  of  the  cargo  thereof  as  may  be  directed  to 
the  owners  or  consignees,  shall  be  delivered  into  the  United  States  post- 
office  by  the  master  or  other  person  having  charge  or  control  of  such  vessel 
when  arriving,  and  be  taken  from  the  United  States  post-office  when  depart- 
ing, and  the  postage  justly  chargeable  by  law  paid  thereon :  and  for  refus- 
ing or  failing  to  do  so,  or  for  conveying  such  letters  or  other  mailable  mat- 
ter, or  any  letters  or  other  mailable  matter,  intended  to  be  conveyed  in  any 
vessel  of  such  foreign  country,  over  or  across  the  United  States,  or  any 
portion  thereof,  the  party  offending  shall  be  fined  not  more  than  one  thou- 
sand dollars.     [35  Stat.  L.  1127.] 

This  section  was  drawn  from  R.  S.  sec.  4016  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  317),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  4016.  All  letters  or  other  mailable  matter  conveyed  to  or  from  any  part  of 
the  United  States  by  any  foreign  vessel,  except  such  sealed  letters,  relating  to  such 
vessel,  or  any  part  of  the  cargo  thereof,  as  may  be  directed  to  the  owners  or  consignees 
of  the  vessel,  shall  be  subject  to  postage*charge,  whether  addressed  to  any  person  in 
the  United  States  or  elsewhere,  provided  thev  are  conveyed  by  the  packet  or  other  ship 
of  a  foreign  country  imposing  postage  on  letters  or  mailable  matter  conveyed  to  or 
from  such  country  bv  any  vessel  of  the  United  States ;  and  such  letters  or  other  mail- 
able matter  carried  m  foreign  vessels,  except  such  sealed  letters,  relating  to  the  vessel, 
or  any  part  of  the  cargo  thereof,  as  may  be  directed  to  the  owners  or  consignees, 
shall  be  d^ivered  into  the  United  States  post-office  by  the  master  of  such  vessel  when 
arriving,  and  be  taken  from  a  United  States  post  office  when  departing,   and  the 
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postage  paid  thereon,  justly  chargeable  by  this  Title,  and  for  refusing  or  failing  to 
to  do  so,  or  for  conveying  such  letters  or  any  letters  intended  to  be  conveyed  in  any 
vessel  of  such  foreign  country  over  or  across  the  United  States,  or  any  portion 
thereof,  the  party  offending  shall  be  punishable  by  a  fine  of  not  more  than  one  thou- 
sand dollars  for  each  such  offense." 

The  section  has  been  extended  to  include  any  person  having  charge  or  control  of  a 
vessel,  and  also  makes  clear  the  prohibition  against  the  carrying  of  mailable  matter 
other  than  letters. 

Sec.  204.  [Vessels  to  deliver  letters  at  post  office;  oath.]  No  veasel 
arriving  within  a  port  or  collection  district  of  the  United  States  shall 
be  allowed  to  make  entry  or  break  bulk  until  all  letters  on  board  are 
delivered  to  the  nearest  post-office,  and  the  master  or  other  person  having 
charge  or  control  thereof  has  signed  and  sworn  to  the  following  declara- 
tion before  the  collector  or  other  proper  customs  officer : 

I,  A.  B.,  master ,  of  the ,  arriving  from ,  and  now 

lying  in  the  port  of ,  do  solemnly  swear  (or  affirm)  that  I  have  to 

the  best  of  my  knowledge  and  belief  delivered  to  the  post-office  at 

every  letter  and  every  bag,  packet,  or  parcel  of  letters  which  was  on  board 
the  said  vessel  during  her  last  voyage,  or  which  were  in  my  possession  or 
under  my  power  or  control. 

And  any  master  or  other  person  having  charge  or  control  of  such  vessel 
who  shall  break  bulk  before  he  has  delivered  such  letters  shall  be  fined  not 
more  than  one  hundred  dollars.     [35  Stat.  L.  1127.] 

This  section  was  drawn  from  R.  S.  sec.  (3988)  (Act  of  June  8,  1872,  ch.  335,  17 
Stat.  L.  311),  which  was  repealed  by  section  341,  infrat  this  title,  and  which 
read  as  follows: 

"  Sec  3f>88.  No  vessel  arriving  within  any  port  or  oollection -district  of  the  United 
States  shall  be  allowed  to  make  entry  or  br^ik  bulk  until  all  letters  on  board  are 
delivered  at  the  nearest  post-oflSce,  and  the  master  thereof  has  signed  and  sworn  to  the 
following  declaration,  before  the  collector  or  other  proper  customs  officer: 

**  I,  A.  B.,  master  of  the ,  arriving  from  ,  and  now  lying  in  the 

port  of ,  do  solemnly  swear  (or  affirm)  that  I  have,  to  the  best  of  my  knowl- 
edge and  belief,  delivered,  at  the  post-office  at  ,  every  letter,  and  every  bag, 

packet,  or  parcel  of  letters,  which  were  on  board  the  said  vessel  during  her  last  voyage, 
or  which  were  in  my  possession  or  under  my  power  or  control. 

"And  any  master* who  shall  break  bulk  before  he  has  delivered  such  letters  shall  be 
liable  to  a  penalty  of  not  more  than  one  hundred  dollars,  recoverable,  one-half  to  the 
officer  making  the  seizure,  and  the  other  to  the  use  of  the  United  States." 

The  only  material  changes  consisted  in  the  extension  of  the  provision  to  include 
any  person  having  chai:ge  or  control  of  a  vessel,  and  the  substitution  of  the  provisionB 
relating  to  a  fine  for  those  which  originally  prescribed  a  penalty. 

Sec.  205.  [Using,  selling,  etc.,  canceled  stamps,  removing  cancellation 
marks  from  stamps,  etc.]  Whoever  shall  use  or  attempt  to  use  in  payment 
of  postage,  any  canceled  postage  stamp,  whether  the  same  has  been  used  or 
not ;  or  shall  remove,  attempt  to  remove,  or  assist  in  removing,  the  cancel- 
ing or  defacing  marks  from  any  postage  stamp,  or  the  superscription  from 
any  stamped  envelope,  or  postal  card,  that  has  once  been  used  in  payment 
of  postage,  with  the  intent  to  use  the  same  for  a  like  purpose,  or  to  sell  or 
oifer  to  sell  the  same,  or  shall  knowingly  have  in  possession  any  such 
postage  stamp,  stamped  envelope,  or  postal  card,  with  intent  to  use  the 
same,  or  shall  knowingly  sell  or  offer  to  sell  any  such  postage  stamp, 
stamped  envelope,  or  postal  card,  or  use  or  attempt  to  use  the  same  in  pay- 
ment of  postage;  or  whoever  unlawfully  and  willfully  shall  remove  from 
any  mail  matter  any  stamp  attached  thereto  in  payment  of  postage;  or 
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shall  knowingly  use  or  cause  to  be  used  in  payment  of  postage,  any  postage 
stamp,  postal  card,  or  stamped  envelope,  issued  in  pursuance  of  law,  which 
has  already  been  used  for  a  like  purpose ;  shall,  if  he  be  a  person  employed 
in  the  postal  service,  be  fined  not  more  than  five  hundred  dollars,  or  impris- 
oned not  more  than  three  years,  or  both ;  and  if  he  be  a  person  not  employed 
in  the  postal  service,  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  one  year,  or  both.     [35  Stat,  L.  1127.] 

This  section  was  drawn  from  R.  S.  see.  3922  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  305),  R,  S.  sec.  3923  (Act  of  June  8,  1872.  ch.  335,  17  Stat.  L.  305),  R.-S.  sec.  3924 
(Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  322),  R.  S.  sec.  3925  (Act  of  June  8,  1872, 
ch.  336,  17  Stat.  L.  322),  and  the  Act  of  March  3,  1879,  ch.  180,  §  28,  20  Stat.  L.  362, 
all  of  which  were  repealed  by  section  341,  infra,  this  title. 

The  various  Revised  Statutes  sections  here  mentioned  were  as  follows: 

"  Sec.  3922.  Any  person  employed  in  any  branch  of  the  postal  service  who  shall  will- 
fully and  unlawfully  remove  from  any  mail-matter  any  postage-stamp  affixed  thereto 
in  payment  of  the  postage,  shall  be  punishable  by  a  fine  of  not  more  than  one  hundred 
dollars,  or  by  imprisonment  for  not  more  than  six  months." 

"  Sec.  3923.  Any  person  who  shall  use  or  attempt  to  use,  in  payment  of  the  postage 
on  any  mail-matter  conveyed  by  mail  or  otherwise,  any  postage-stamp  or  stamped 
envelope,  or  any  stamp  cut  from  any  such  stamped  envelope,  which  has  been  before 
used  for  a  like  purpose,  shall  be  liable  to  a  penalty  of  fifty  dollars." 

"Sec.  3924.  If  any  person  employed  in  any  department  of  the  Post-Office  EJstablish- 
ment  of  the  United  States  shall  willfully  and  knowingly  use,  or  cause  to  be  used,  in 
prepayment  of  postage,  any  postage  stamp,  postal  card,  or  stamped  envelope  issued,  or 
which  may  hereafter  be  issued,  by  authority  of  any  act  of  Congress,  or  of  the  ]fo«t- 
master-General,  which  has  already  been  once  used  for  a  like  purpose,  or  shall  remove, 
or  attempt  to  remove,  the  canceling  or  defacing  marks  from  any  such  postage-stamp, 
or  stamped  envelope,  or  postal-card,  with  intent  to  use  or  cause  the  use  of  the  same  a 
second  time,  or  to  sell,  or  offer  to  sell,  the  same,  or  shall  remove  from  letters  or 
other  mail  matter  deposited  in  or  received  at  a  post-office  the  stamps  attached  to  the 
same  in  payment  of  postage,  with  intent  to  use  the  same  a  second  time  for  a  like 
purpose,  or  to  sell,  or  offer  to  sell,  the  same,  every  such  offender  shall  be  deemed 
guilty  of  felony,  and  shall  be  imprisoned  for  not  less  than  one  year  nor  more  than 
three  years." 

"Sec.  3925.  If  any  person,  although  not  employed  in  any  department  of  the  Poet- 
Office  Establishment,  shall  commit  any  of  the  offenses  described  in  the  preceding  sec- 
tion, every  such  person  shall  be  deemed  guilty  of  a  misdemeanor,  and  be  punishable  by 
imprisonment  for  not  less  than  six  months  nor  more  than  one  year,  or  by  a  fine  of  not 
less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  for  each  offense,  or 
by  both." 

The  Act  of  March  3,  1879,  ch.  180,  §  2S,  previously  mentioned,  made  it  an  offense 
for  "  anv  person "  to  commit  the  acts  made  punishable  by  the  previously  quoted 
Revised  Statute  section  when  committed  by  an  employee  of  the  Postal  Service. 
*  Tliis  section  is  intended  to  embrace  the  provisions  of  the  five  sections  and  the  Act 
embodied  therein.  Instead  of  having  sections  punishing  the  acts  made  penal  when 
performed  by  one  in  the  postal  service,  and  other  sections  punishing  the  same  act 
when  committed  by  persons  outside  the  service,  the  same  end  has  been  attained  by 
providing  different  punishments  in  the  same  section  for  the  two  classes  of  persons. 

Indictment  —  joinder  of  counts. — An  in-  held  not  to  be  void  for  misjoinder  in 
dictment  joining  counts  under  R.  S.  sees.  U.  S.  i;.  Spintz,  (8.  D.  Ga.  1883)  18  Fed. 
3922    and   39<24    (embodied    herein)    was       ^7. 

Sec.  206.  [False  returns  to  increase  compensation.]  Whoever,  being  a 
postmaster  or  other  person  employed  in  any  branch  of  the  postal  service, 
shall  make,  or  assist  in  making,  or  cause  to  be  made,  a  false  return,  state- 
ment, or  account  to  any  officer  of  the  United  States,  or  shall  make,  assist  in 
making,  or  cause  to  be  made,  a  false  entry  in  any  record,  book,  or  account. 
required  by  law  or  the  i-ules  or  regulations  of  the  Post-Office  Department 
to  be  kept  in  respect  of  the  business  or  operations  of  any  post-office  or  othet 
branch  of  the  postal  service,  for  the  purpose  of  fraudulently  increasing  hk 
compensation  or  the  compensation  of  the  postmaster  or  any  employee  in  s 
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post-office;  or  whoever,  being  a  postmaster  or  other  person  employed  in 
any  post-office  or  station  thereof,  shall  induce,  or  attempt  to  induce,  for 
the  purpose  of  increasing  the  emoluments  or  compensation  of  his  office,  any 
person  to  deposit  mail  matter  in,  or  forward  in  any  manner  for  mailing  at, 
the  office  where  such  postmaster  or  other  person  is  employed,  knowing  such 
matter  to  be  properly  mailable  at  another  post-office,  shall  be  fined  not 
more  than  five  hundred  dollars,  or  imprisoned  not  more  than  two  years,  or 
Doth.     [35  Stat  L.  1128.] 

This  section  was  in  part  derived  from  the  provisions  of  the  Act  of  June  17,  1878, 
ch.  259,  §  1,  20  Stat.  L.  141,  which  was  repealed  by  section  341,  infra,  this  title, 
and  which  was  as  follows:  ''any  postmaster  who  shall  make  a  false  return  to 
the  Auditor,  for  the  purpose  of  fraudulently  increasing  his  compensation  under  the 
provisions  of  this  or  any  other  act,  shall  be  deemed  guiltv  of  a  misdemeanor,  and,  on 
conviction  thereof,  sh&U  be  fined  in  a  sum  not  less  than  fifty  nor  more  than  five  hun- 
dred dollars,  or  imprisoned  for  a  term  not  exceeding  one  year,  or  punished  by  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  court/' 

However,  the  language  of  this  section  is  nearly  all  new.  It  is  intended  to  punish 
any  act  designed  fraudulently  to  increase  the  compensation  of  a  postmaster  or  any 
employee  in  the  post  office. 

The  Act  of  Aug.  4,  1886,  ch.  901,  8  3,  24  Stat.  L.  221,  contained  the  following  pro- 
vision : 

''Sec.  3.  That  any  postmaster,  or  any  assistant  postmaster,  clerk,  or  employee  of  a 
postmaster,  who  shaU  make  any  false  return  or  record  of  the  receipt  or  delivery  of 
any  article  of  mailable  matter"^  as  being  stamped  with  a  special-delivery  stamp,  or 
shall  make  any  false  return  of  the  number  of  articles  specially  delivered  from  his 
office,  for  the  purpose  of  increasing  his  compensation  under  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  fined  not 
less  than  one  hundred  dollars  nor  more  than  five  himdred  doUars,  or  imprisoned  for 
a  term  of  not  less  than  thirty  days  nor  more  than  one  year,  or  both  such  fine  and 
imprisonment  at  the  discretion  of  the  court;  and  whenever,  upon  evidence  deemed 
satisfactory  to  him,  the  Postmaster-General  shall  determine  that  any  such  false  , 
return  has  been  made,  he  may,  by  order,  fix  absolutely  the  compensation  of  the  post- 
master for  such  special  delivery  during  any  quarter  or  quarters  which  he  shall  aeem 
affected  by  such  false  return,  and  the  Auditor  shall  adjust  the  postmaster's  account 
accordingly." 

While  this  section  was  not  specifically  repealed  by  this  Code,  yet  it  would  seem  to  be 
laperseded  by  the  provisions  of  the  teoct  and  perhaps  fall  within  the  general  repealing 
dause  of  section  341,  infraf  this  title. 


Conspiracy  to  enlarge  salary  —  suffi- 
ciency of  indictment. —  An  indictment 
which  charged  a  postmaister  and  others 
with  conspiracy  under  section  37  of  the 
Penal  Code  (see  «i»pra,  p.  534),  by  the 
sale  and  purchaae  of  large  quantities  of 
postage  stamps  to  be  used  in  post  oftces 
outside  his  office  district,  with  the  intent 
and  view  that  such  sales,  in  violation  of 
post  office  regulations,  should  be  included 
and  deemed  a  part  of  the  gross  receipts  of 
the  office  and  with  the  purpose  of  thus 
fraudulently  increasing  the  postmaster's 
flalar>',  was  held  to  be  sufficient  in  U.  S. 
r.  Foster,  (1914)  233  U.  S.  515,  34  S.  Ct. 
666,  58  U.  S.  (L.  ed.)  1074,  reversing 
(D.  C.  Mass.  1913)  211  Fed.  206. 

No  recovery  of  commissions  after  set- 
tlement of  accounts. — "  It  is  said  that 
the  provisions  of  the  Act  of  June  17,  1878 
(see  Postal  Service),  which  authorize 
the  postmaHier-general  to  withhold  com- 
missions on  returns  which  he  is  satisfied 
are  false,  do  not  permit  him  to  charge 
a  postmaster  with  commissions  on  alleged 
false  returns  where  the  accounts  have, 
in  the  due  course  of  business,  been  settled 
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and  allowed.  He  may  withhold  commis- 
sions, but  having  allowed  them,  he  cannot 
recover  them  without  due  process  of  law. 
There  is  great  force  in  this  position." 
U.  S.  V,  Case,  (N.  D.  N.  Y.  1892)  49 
Fed.  270;  U.  S.  v.  Hutcheson,  (S.  D.  Ga. 
1889)  39  Fed.  540. 

"We  think  the  true  interpretation  of 
the  statute  is  that  before  the  final  adjust- 
ment of  any  postmaster's  accounts,  the 
postmaster-general,  if  he  becomes  satis- 
fled  that  the  postmaster  has  made  false 
returns  to  increase  his  compensation,  may 
withhold  the  compensation  allowed  by 
law,  and  allow  him  such  compensation  as 
may  seem  right;  and  even  then  the  post- 
master should  be  entitled  to  a  hearing  on 
the  charge  of  fraud  against  him.  But 
after  his  accounts  have  been  finally  ad- 
justed, and  his  compensation  been  allowed 
him,  the  postmaster-general  cannot  with- 
hold his  compensation  —  for  he  has  noth- 
ing to  withhold  —  and  cause  a  readjust- 
ment of  the  accounts,  and  on  such  re- 
stated account  and  the  certificate  of  the 
postmaster-general,  without  other  evi- 
dence, recover  against  the  postmaster  for 
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any  balance  such  readjusted  account  may 
show  due  the  government.  In  such  case 
the  fraudulent  returns  should  be  charged 
and  proved  as  in  any  case  where  the 
charge  of  fraud  is  the  basis  of  recovery; 
for  fraud  must  be  proved  —  it  is  never 
presumed;  and  this  rule  applies  to  the 
government  as  well  as  to  individual  liti- 
gants." U.  S.  t?.  Miller,  (1892)  8  Utah 
29,  28  Pac.  957. 

Method  of  fixing  compensation.— This 
Act  (of  June  17,  1878,  noted  above), 
does  not  imply  that  the  Postmaster-Gen- 
eral shall  impose  a  penalty  or  forfeiture 
upon  the  recreant  postmaster  as  a  punish- 
ment; but,  inasmuch  as  the  returns  are 
false,  they  cannot  be  used  as  a  basis  to 
fix  the  compensation,  and,  of  necessity, 
some  other  plan  must  be  adopted.  The 
arbitrary  power  is  given  the  Postmaster- 
General  to  fix  the  compensation,  and,  in 
doing' so,  he  has  to  consider  the  circum- 
stances, and  determine  what  is  reasonable 

—  i.  e.,  what  would  be  right  and  proper 

—  approximating    what    the    postmaster 
.    woula  have  received   if   his  returns  had 

been  correct ;  and  this  whether  the  returns 
were  false  from  inadvertence,  incompe- 
tency of  himself  or  his  assistant,  or  for 
the  purpose  of  fraudulently  increasing  his 
compensation.  U.  S.  v.  Jaedicke,  (D.  C. 
Kan.  1896)   73  Fed.  100. 

Order  of  Postmaster-General  prima  facie 
evidence  of  false  returns. —  An  order  of 
the  Postmaster-General  made  in  pursu- 
ance of  the  Act  of  June  17,  1878,  noted 


above,  or  a  certified  transcript  thereof, 
in  an  action  by  the  United  States  against 
a  postmaster  and  his  sureties  to  recover 
money  alleged  to  have  been  ill^ally  re- 
tained, is  not  final  and  conclusive  that 
the  postmaster's  returns  are  false,  but  is 
prima  facie  evidence  of  that  fact.  U.  S. 
r.  Dumas,  (1893)  149  U.  S.  278,  13  a 
Ct.  872,  37  U.  S.  (L.  ed.)  734;  Jaedicke 
1'.  U.  S.,  (C.  C.  A.  8th  Cir.  1898)  85  Fed. 
372,  56  U.  S.  App.  409,  29  C.  C.  A.  199, 
(D.  C.  Kan.  1896)  73  Fed.  100;  U.  S.  c. 
Carlovitz,  (C.  C.  A.  5th  Cir.  1897)  80 
Fed.  852,  52  U.  S.  App.  168,  26  C.  C. 
A.  188;  U.  S.  t7.  Case,  (N.  D.  N.  Y.  1892) 
49  Fed.  270;  U.  S.  r.  Hutcheson,  (S.  D. 
Ga.  1889)  39  Fed.  540;  U.  S.  r.  Miller, 
(1892)  8  Utah  29,  28  Pac.  957;  U.  S. 
f.  Marks,  (1898)  5  Ariz.  404.  52  Pac. 
773.  See  also  U.  S.  r.  McCoy.  (1904) 
193  U.  S.  593,  24  S.  Ct.  528,  48  U.  S. 
(L.  ed.)  805  (action  on  mail  contractor's 
bond) ;  U.  S.  t\  Snyder.  (C.  C.  Minn. 
1882)  14  Fed.  554  (indictment  for  making 
false  returns  to  auditor ) . 

Aider  or  abettor  a  principaL —  Upon  an 
indictment  under  the  Act  of  June  17, 
1878,  noted  above,  for  making  false  re- 
turns to  the  auditor,  one  who  aided  or 
abetted  the  commission  of  the  offense  was 
held  to  be  guilty  as  a  principal,  though 
the  Act  by  its  terms  applied  only  to  post- 
masters. U.  S.  17.  Snyder,  (C.  C.  Minn. 
1882)  14  Fed.  554,  (C.  C.  Minn.  1881) 
8  Fed.  805. 


Sec.  207.  [Collection  of  unlawful  postage  forbidden.]  Whoever,  being 
a  postmaster  or  other  person  authorized  to  receive  the  postage  of  mail 
matter,  shall  fraudulently  demand  or  receive  any  rate  of  postage  or  gratu- 
ity or  reward  other  than  is  provided  by  law  for  the  postage  of  such  mail 
matter,  shall  be  fined  not  more  than  one  hundred  dollars,  or  imprisoned  not 
more  than  six  months,  or  both.     [35  Stat  L.  1128,] 

This  section  was  drawn  from  R.  S.  sec.  3899  (Act  of  June  8,  1872,  eh.  335,  17  Stat 
L.  322) ,  which  was  repealed  )yy  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sec.  3899.  If  any  postmaster,  or  other  person  authorised  by  the  Postmaster- 
Greneral  to  receive  the  postage  of  letters,  shall  fraudulently  demand  or  receive  any 
rate  of  postage,  or  gratuity,  or  reward,  other  than  is  provided  by  this  section,  for  the 
postage  of  letters  or  packets,  he  shaU  be  punishable  by  a  fine  of  one  hundred  dollars." 

The  words  "  postage  of  mail  matter  "  have  been  substituted  for  the  words  *'  postage 
of  letters  "  and  "  postage  of  letters  or  packets,"  and  imprisonment  has  been  aaded  as 
a  part  of  the  punishment. 

Sec.  208.  [Unlawful  pledging  or  sale  of  stamps.]  Whoever,  being  a 
postmaster  or  other  person  employed  in  any  branch  of  the  postal  service, 
and  being  intrusted  with  the  sale  or  custody  of  postage  stamps,  stamped 
envelopes,  or  postal  cards,  shall  use  or  dispose  of  them  in  the  payment  of 
debts,  or  in  the  purchase  of  merchandise  or  other  salable  articles,  or  pledge 
or  hypothecate  the  same,  or  sell  or  dispose  of  them  except  for  cash ;  or  sell 
or  dispose  of  postage  stamps  or  postal  cards  for  any  larger  or  less  sum 
than  the  values  indicated  on  their  faces;  or  sell  or  dispose  of  stamped 
envelopes  for  a  larger  or  less  sum  than  is  charged  therefor  by  the  Post- 
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Office  Department  for  like  quantities;  or  sell  or  dispose  of,  or  cause  to  be 
sold  or  disposed  of,  postage  stamps,  stamped  envelppes,  or  postal  cards  at 
any  point  or  place  outside  of  the  delivery  of  the  ofSce  where  such  post- 
master or  other  person  is  employed ;  or  induce  or  attempt  to  induce,  for  the 
purpose  of  increasing  the  emoluments  or  compensation  of  such  postmaster, 
or  the  emoluments  or  compensation  of  any  other  person  employed  in  such 
post-office  or  any  station  thereof,  or  the  allowances  or  facilities  provided 
therefor,  any  person  to  purchase  at  such  post-office  or  any  station  thereof, 
or  from  any  employee  of  such  post-office,  postage  stamps,  stamped  envel- 
opes, or  postal  cards ;  or  sell  or  dispose  of  postage  stamps,  stamped  envel- 
opes, or  postal  cards,  otherwise  than  as  provided  by  law  or  the  regulations 
of  the  Post-Office  Department,  shall  be  fined  not  more  than  five  hundred 
dollars,  or  imprisoned  not  more  than  one  year,  or  both.     [35  Stat,  L,  1128.] 

This  seotion  wa£  drawn  from  R.  S.  sec.  3920  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  306),  and  the  Act  of  June  17,  1878,  ch.  259,  f  1,  20  Stat.  L.  141.  which  was  spe- 
cifically repealed  by  section  341,  infray  this  title,  and  which  read  as  follows: 

"And  no  postmaster  of  any  class,  or  other  person  connected  with  the  postal  service, 
intrusted  with  the  sale  or  custody  of  postage-stamps,  stamped  envelopes,  or  postal 
cards,  shall  use  or  dispose  of  them  in  the  payment  of  debts  or  in  the  purchase  of 
merchandise  or  other  salable  articles,  or  pledge  or  hypothecate  the  same,  or  sell  or  dis- 
pose of  them  except  for  cash,  or  sell  or  dispose  of  postage-stamps  or  postal  cards  for 
any  larger  or  less  sum  than  the  values  indicated  on  their  faces,  or  s^  or  dispose  of 
stamped  envelopes  for  a  larger  or  less  sum  than  is  charged  therefor  by  the  Post-Office 
Department  for  like  quantities,  or  sell  or  dispose  of  postage-stamps,  stamped  envel- 
opes, or  postal  cards  otherwise  than  aa  provided  by  law  and  the  regulations  of  the 
Post-Office  Department ;  and  any  postmaster,  or  other  person  connected  with  the  postal 
service,  who  shall  violate  any  of  these  provisions  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  shall  be  fined  in  any  sum  not  less  than  fifty 
nor  more  than  five  hundred  dollars,  or  be  imprisoned  for  a  term  not  exceeding  one 
year." 

R.  S.  sec.  3920,  previously  cited,  after  providing  that  postage  stamps  shall  not  be 
sold  for  any  larger  sum  than  the  value  indicated  on  their  face,  nor  stamped  envelopes 
for  more  than  is  charged  therefor  by  the  Post  Office  Department  for  like  quantities, 
further  provided:  "Any  perscm  connected  with  the  postfil  service  who  shall  violate 
this  provision  shall  be  punishable  by  a  fine  of  not  less  than  ten  dollars,  nor  more  than 
five  hundred." 

While  this  section  was  not  repealed  by  this  Code,  the  latter  part  thereof  relating 
to  punishment  was  undoubtedly  embraced  within  the  general  repealing  provisitms  of 
section  341,  infra,  this  title.    See  Postal  Sebvice. 

This  section  is  designed  to  punish  certain  aots  the  effect  of  which  is  to  defraud  the 
postal  revenue  or  to  misappropriate  the  postal  funds,  and  by  means  of  the  acts  for- 
bidden fraudulently  to  increase  the  compensation  of  postmasters  and  employees.  The 
bulk  of  the  new  matter  begins  with  the  words  *'  at  any  point  or  place  outside  of  the 
delivery  "  and  ends  with  "  stamped  envelopes,  or  postsa  cards." 

money  value  of  the  stamps  in  the  till 
of  the  post  office,  thus  in  effect  purchasing 
the  stamps  from  himself.  U.  8.  t?.  Doug- 
lass,   (E.   D.   S.   C.    1888)    33   Fed.    381. 

But  in  order  to  convict  under  this  stat- 
ute there  must  be  proof  that  the  stamps 
used  by  the  postmaster  had  been  received 
by  him  officially  from  the  government. 
The  use  by  postmasters  of  stamps  pro- 
cured from  other  sources  is  npt  prohibited, 
as  the  phrase  "  of  them "  in  the  statute 
confines  its  operation  to  stamps  "  in- 
trusted "  to  the  postmaster.  U.  S.  t?. 
Williamson,  (E.  D.  Va.  1886)  26  Fed. 
690. 

Cited  generally. —  Tliis  seotion  is  cited 
in  U.  S.  t?.  Foster,  (1914)  233  U.  S.  616, 
34  S.  Ct.  666,  58  U.  S.  (L.  ed.)  1074, 
rev&rsing  (D.  C.  Mass.  1913)  211  Fed. 
206. 


Cash  defined. — *'  The  word  *  cash '  in 
this  statute  [Act  of  June  17,  1878,  ch. 
259,  sec.  1,  embodied  herein],  as  in  com- 
mon speech,  means  ready  money,  or  money 
in  hand,  either  in  current  coin  or  other 
legal  tender  or  in  bank  bills  or  checks 
paid  and  received  as  money,  and  does  not 
include  promises  to  pay  money  in  the 
future."  In  re  Palliser,  (1890)  136  U.  8. 
257,  10  S.  Ct.  1034,  34  U.  8.  (L.  ed.)  514. 
holding  that  it  would  be  a  violation  of 
the  statute  for  a  postmaster  to  stamp  and 
mail  a  quantity  of  circulars  for  a  busi- 
ness man,  rendering  to  him,  after  such 
mailing,  an  account  of  the  stamps  used. 

Use  of  stamps  by  postmaster. —  For  a 
postmaster  to  use  stamps  from  his  office 
in  paying  for  merchandise  and  remitting 
money  by  mail  is  a  violation  of  the  stat- 
aie  though  in  every  instance  he  puts  the 
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Sec.  209.  [Failure  to  account  for  postage  and  to  cancel  stamps,  etc., 
by  officials.]  Whoever^  being  a  postmaster  or  other  person  engaged  in  the 
postal  service,  shall  collect  and  fail  to  account  for  the  postage  due  upon  any 
article  of  mail  matter  which  he  may  deliver,  without  having  previously 
affixed  and  canceled  the  special  stamp  provided  by  law,  or  shall  fail  to 
affix  such  stamp,  shall  be  fined  not  more  than  fifty  dollars.  [35  Stai.  L. 
1128.] 

Thi«  section  was  drawn  from  an  Act  of  March  3,  1879,  ch.  180,  §  27  (20  Stat.  L. 
362),  w^hich  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Seo.  27.  That  any  postmaster  or  other  person  engaged  in  the  postal  service  who 
shall  collect,  and  fail  to  account  for,  the  postage  due  upon  any  article  of  mail-matter 
which  he  may  deliver,  without  having  previously  affixed  and  canceled  such  special 
stamps,  as  hereinbefore  provided,  or  wno  shall  fail  to  affix  such  stamp,  ahaU  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  bv  a 
fine  of  fifty  dollars." 

Aside  from  a  slight  change  in  language,  the  only  change  in  the  section  consisted  in 
the  placing  of  the  maximum  fine  at  fifty  doUars  instead  of  a  fixed  fine  in  that  sum. 

Sec.  210.  [Issuing  money  order  without  payment.]  Whoever,  being 
a  postmaster  or  other  person  employed  in  any  branch  of  the  postal  service, 
shall  issue  a  money  order  without  having  previously  received  the  money 
therefor,  shall  be  fined  not  more  than  five  hundred  dollars.  [35  Stat,  L. 
1129.] 

This  section  was  drawn  from  R.  S.  sec.  4030  (Act  of  June  8,  1872,  ch.  336,  17  Stat. 
L.  297),  which  was  repealed  bj'  section  341,  infra,  this  title,  and  which  read  as  followa: 

"  Sbc.  4030.  Any  postmaster  who  issues  a  money-order  without  having  previously 
received  the  money  therefor  shall  be  deemed  guilty  of  a  misdemeanor,  ana  shall  be 
fined  not  less  than  fifty  nor  more  than  five  hundred  dollars." 

The  section  was  broadened  so  as  to  punish  any  person  in  the  poatal  service  who 
issues  a  money  brder  without  having  received  the  money  therefor,  and  the  provision 
relating  to  a  minimum  fine  has  been  omitted. 


Receiving  order  without  application  and 
payment. —  One  who  receives  a  money 
order,  without  a  written  application  and 
payment  therefor  as  required  by  law,  is 
liable  to  the  United  States  for  its  value, 
though  he  has,  in  good  faith,  paid  the 
full  value  to  the  issuing  agent  in  other 
ways.  U.  S.  r.  Bolognesi,  (S.  D.  N.  Y. 
1908)    164  Fed.   159. 

Funds  in  custody  of  clerk. —  When 
orders  were  issued  by  a  clerk  in  charge 
of  a  branch  money -order  post  offico  in 
payment  of  his  private  debts,  the  money 
which  the  government  paid  to  the  holders 
of  such  orders,  and  which  has  been  lost 
to  it,  was  so  far  in  the  care  and  custody 
of  the  defendant  that  the  wrongful  appro- 
priation thereof  to  his  own  use  in  the 
manner  stated  was  held  to  be  an  embezzle- 
ment within  R.  S.  sec.  4030,  embodied 
herein.  U.  S.  i;.  Royer,  (N.  D.  Cal.  1903) 
122  Fed.  844. 


Subject  of  forgery. —  A  writing  pur- 
porting to  be  a  money  order  of  the 
United  States  issued  without  the  prepay- 
ment of  the  sum  named,  on  the  pretended 
application  of  a  fictitious  person,  in  viola- 
tion of  R.  S.  sec.  4030  ( embodied  herein ) , 
waa  held  to  be  a  proper  subject  of  forgery 
within  R.  S.  sec.  5463,  repealed  by  section 
341  of  the  Penal  Code  and  embodied  in 
section  218  thereof,  infra,  p.  847.  Ex  p. 
Hibbs,   (D.  C.  Ore.  1886)   26  Fed.  421. 

Plea  of  former  conviction. — Defend«uit 
having  pleaded  guilty  to  the  ofl'ense  of 
issuing  a  single  money  order  under  this 
section  cannot  be  put  on  trial  again  under 
the  same  section  for  issuing  six  other 
orders,  where  they  were  issiied  at  the 
same  time,  to  the  same  person,  and  by  a 
single  act.  U.  S.  «.  Komie,.  (N.  D.  111. 
1912)    194  Fed.  567. 


Sec.  211.  [Obscene,  etc.,  matter  nonmailable.]  Every  obscene,  lewd, 
or  lascivious,  and  every  filthy,  book,  pamphlet,  picture,  paper,  letter, 
writing:,  print,  or  other  publication  of  an  indecent  character,  and  every 
article  or  thing  designed,  adapted,  or  intended  for  preventing  conception 
or  producing  abortion,  or  for  any  indecent  or  immoral  use;  and  every 
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article,  instrument,  substance,  drug,  medicine,  or  thing  which  is  advertised 
or  described  in  a  manner  calculated  to  lead  another  to  use  or  apply  it 
for  preventing  conception  or  producing  abortion,  or  for  any  indecent  or 
immoral  purpose ;  and  every  written  or  printed  card,  letter,  circular,  book, 
pamphlet,  advertisement,  or  notice  of  any  kind  giving  information  directly 
or  indirectly,  where,  or  how,  or  from  whom,  or  by  what  means  any  of  the 
hereinbefore-mentioned  matters,  articles,  or  things  may  be  obtained  or 
made,  or  where  or  by  whom  any  act  or  operation  of  any  kind  for  the  pro- 
curing or  producing  of  abortion  will  be  done  or  performed,  or  how  or  by 
what  means  conception  may  be  prevented  or  abortion  produced,  whether 
sealed  or  unsealed;  and  every  letter,  packet,  or  package,  or  other  mail 
matter  containing  any  filthy,  vile,  or  indecent  thing,  device,  or  substance ; 
and  every  paper,  writing,  advertisement,  or  representation  that  any  article, 
instrument,  substance,  drug,  medicine,  or  thing  may,  or  can  be,  used  or 
applied  for  preventing  conception  or  producing  abortion,  or  for  any  inde- 
cent or  immoral  purpose;  and  every  description  calculated  to  induce  or 
incite  a  person  to  so  use  or  apply  any  such  article,  instrument,  substance, 
drug,  medicine,  or  thing,  is  hereby  declared  to  be  nonmailable  matter  and 
shall  not  be  conveyed  in  the  mails  or  delivered  from  any  post-ofBce  or  by 
any  letter  carrier.  Whoever  shall  knowingly  deposit,  or  cause  to  be 
deposited  for  mailing  or  delivery,  anything  declared  by  this  section  to  be 
nonmailable,  or  shall  knowingly  take,  or  cause  the  same  to  be.  taken,  from 
the  mails  for  the  purpose  of  circulating  or  disposiug  thereof,  or  of  aiding 
in  the  circulation  or  disposition  thereof,  shall  be  fined  not  more  than  five 
thousand  dollars  or  imprisoned  not  more  than  five  years,  or  both.  And 
the  term  **  indecent  ''  within  the  intendment  of  this  section  shall  include 
matter  of  a  character  tending  to  incite  arson,  murder  or  assassination. 
[35  Stat.  L.  1129,  as  ameiided  by  36  Stat  L,  1339,] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  March  4,  1911, 
ch.  241  §  2,  the  amendment  consisting  of  the  addition  of  the  last  sentence,  "  And  the 
term  *  indecent/  '*  etc.,  to  the  end  of  the  section  as  here  given. 

As  originally  enacted,  this  section  was  drawn  from  R.  S.  sec.  3893  (Act  of  June  8, 
1872,  ch.  336,  17  Stat.  L.  302;  Act  of  March  3,  1873,  ch.  158,  17  Stat.  L.  599),  as 
amended  by  the  Act  of  July  12,  1876,  ch.  186,  19  Stat.  L.  90;  the  Act  of  Sept.  26, 
1888,  ch.  1039,  §  2,  25  Stat.  L.  496,  and  the  Act  of  May  27,  1908,  ch.  206,  35  Stat,  L. 
416  which  was  repealed  by  section  341,  infra,  this  title,  and  which,  as  so  amended,  read 
as  follows : 

"  Sec.  3893.  Every  obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper, 
letter,  writing,  print,  or  other  publication  of  an  indecent  character,  and  every  article 
or  thing  designed  or  intended  for  the  prevention  of  conception  or  procuring  of  abor- 
tion, and  every  article  or  thing  intended  or  adapted  for  any  inoecent  or  immoral 
use,  and  every  written  or  printed  card,  letter,  circular,  book,  pamphlet,  advertisement 
or  notice  of  any  kind  giving  information,  directly  or  indirectly,  where  or  how,  or  of 
whom,  or  by  what  means  any  of  the  hereinbefore  mentioned  matters,  articles,  or 
things  may  be  obtained  or  made,  whether  sealed  as  first-class  matter  or  not,  are 
hereby  declared  to  be  non-mailable  matter,  and  shall  not  be  conveyed  in  the  mails 
nor  aelivered  from  any  post-office  nor  by  any  letter-carrier;  and  any  person  who 
shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or  delivery,  anything 
declared  by  this  section  to  be  non-mailable  matter,  and  any  person  who  shall  know- 
ingly take  the  same,  or  cause  the  same  to  be  taken,  from  the  mails  for  the  purpose  of 
circulating  or  disposing  of,  or  of  aiding  in  the  circulation  or  disposition  of  thB  same, 
shall,  for  each  and  every  offense,  be  fined  upon  conviction  thereof,  not  more  than  five 
thousand  dollars,  or  imprisoned  at  hard  labor  not  more  than  five  years,  or  both,  at 
the  discretion  of  the  court.  And  all  offenses  committed  under  the  section  of  which 
this  is  amendatory,  prior  to  the  approval  of  this  act,  may  be  prosecuted  and  punished 
under  the  same  in  the  same  manner  and  with  the  same  effect  as  if  this  act  had  not 
been  passed:  Provided^  That  nothing  in  this  act  shall  authorize  any  person  to  open 
any  letter  or  sealed  matter  of   the   first-class  not   addressed  to  himself.     And   the 
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term  'indecent'  within  the  intendment  of  this  section  shall  include  matter  of  a 
character  tending  to  incite  arson,  murder,  or  assassination." 

The  last  amendment  of  this  section  of  the  Revised  Statutes  consisted  in  the  addi- 
tion of  the  last  sentence,  "And  the  term  *  indecent/  "  etc.,  but  it  was  not  until  the 
Act  of  Maxch  4,  1911,  ch.  241,  I  2,  heretofore  noted,  that  this  sentence  was  carried 
into  the  Code. 

Aside  from  a  transposition  of  language,  the  other  changes  made  in  this  section  con- 
sisted of  such  as  were  designed  to  perfect  the  law  so  that  its  provisions  could  not  be 
evaded,  and  the  omission  of  the  words  "  at  hard  labor  "  in  the  provision  relating  to 
punishment. 


I.  General  consideration,  790 
II.  Mailing   obscene  matter,   791 

1.  Elements  of  offense,  791 

2.  Test  of  obscenity,  701 

3.  Test  of  criminal  offense,  793 
Al.  Letters,  794 

IV.  Articles   and   information   for  im- 
moral use,  795 
V.  Indictment,  795 
VI.  Befenses.  799 
VII.  Evidence,  800 
VIII.  Trial,  801 

1.  Question  for  court,  9Si 

2,  Question  for  jury,  802 

I.   GBNEEUL     CONSIDERATIOlf 

History. —  This  section  is,  with  a  few 
slight  changes,  a  re-enactment  of  R.  S. 
sec.  3893.  The  only  change  that  could 
affect  the  construction  heretofore  placed 
upon  R.  S.  sec.  3893  by  the  courts  is  the 
addition  of  the  words  "and  every  filthy 
book,  pamphlet,"  etc.,  and  those  words  do 
not  tend  in  any  way  to  narrow  the  scope 
of  the  statute.  Coomer  t\  U.  S.,  (C.  C. 
A.  8th  Oir.  1914)  213  Fed.  1,  129  C.  C. 
A.  617. 

For  a  history  of  the  various  Acts  form- 
ing this  section  see  U.  8.  v.  Wilson,  (N. 
D.  Cal.  1893)  58  Fed.  768;  In  re  Wahll, 
(D.  C.  Minn.  1890)   42  Fed.  822. 

Constitutionality. —  This  sect  ion  making 
it  an  offense  to  mail  obscene  and  filthy 
matter  is  not  unconstitutional  as  being  in 
derogation  of  the  constitutional  guaranty 
of  freedom  of  the  press.  Tyomies  Pub.  Co. 
V.  V.  S.,  (C.  C.  A.  6th  Cir.  1914)  211 
Fed.  386,  128  C.  C.  A.  47;  Coomer  i?. 
U.  S.,  (C.  C.  A.  8th  Cir.  1914)  213  Fed. 
1,  129  C.  C.  A.  617. 

Similarly,  it  was  held  under  R.  S.  sec. 
3893  (embodied  herein),  that  the  statute 
did  not  contravene  the  First  Amendment 
to  the  Constitution  of  the  United  States, 
providing  that  the  freedom  of  the  press 
shall  not  be  abridged.  Harman  (?.  U.  S., 
(C.  C.  Kan.  1892)  50  Fed.  921,  affirming 
(D.  C.  Kan.  1891)  45  Fed.  414;  U.  S.  r. 
BenneU,  (1879)  16  Blatchf.  338,  24  Fed. 
Cas.  No,  14,571.  See  also  Pul)lic  Clearing 
House  V.  Coyne,  (1893)  194  U.  S.  497, 
24  S.  Ct.  789,  48  U:  S.    (L.  ed.)    1092. 

And  the  decisions  upon  questions  affect- 
ing the  constitutionality  of  R.  S.  sec. 
38{^  (embodied  herein)  apply  with  equal 
force  to  this  section  of  (he  Code.  Coomer 
r.  V.  S.,  (C.  C.  A.  8th  (^ir.  1914)  213 
Fed.    1,   129   0.  0.  A.   617. 


It  frequently  has  been  held  that  the 
statute  is  a  law  of  the  United  States  and 
a  valid  exercise  of  the  power  of  Congress, 
although  not  included  within  the  power 
to  establish  a  postal  system.  Coomer  p. 
United  States,  (C.  0.  A.  8th  Cir.  1914) 
213  Fed.  1,  129  C  C.  A.  617. 

Construction  of  statute. —  This  section 
prohibiting  the  mailing  of  obscene  and 
filthy  matter  has  been  held  not  limited 
to  publications  or  writings  relating  to 
sexuality,  but  to  include  every  filthy  com- 
munication. U.  S.  f>.  Dempsey,  (E.  D. 
Ark.  1911)   188  Fed.  450. 

Purpose  of  statute. —  The  object  of  the 
Act  is  to  prevent  the  use  of  the  mails  to 
circulate  or  deliver  matter  to  corrupt  the 
morals  of  the  people.  Swearingen  v.  U.  S., 
(1896)  161  U.  S.  446,  16  S.  Ct.  662,  40 
U.  S.  (L.  ed.)  766.  See  also  In  re  Barber, 
(E.  D.  Wis.  1896)  75  Fed.  980;  Tim- 
mons  V,  U.  S.,  (C.  C.  A.  6th  Cir.  1898) 
85  Fed.  204,  54  U.  S.  App.  582,  30  C.  C. 
A.  582;  U.  S.  V.  Moore,  (D.  C.  Ky.  1900) 
104  Fed.  78;  U.  S.  v.  Wroblenski,  (E.  D. 
Wis.  1902)    118  Fed.  495. 

In  excluding  various  articles  from  the 
mail  the  object  of  Congress  was  not  to 
interfere  w^ith  the  rights  of  the  people 
but  to  refuse  facilities  for  the  distribu- 
tion of  matter  deemed  injurious  to  the 
public  morals.  All  that  Congress  meant 
was  that  the  mail  shoiild  not  be  used  to 
transport  corrupting  publications  or  writ- 
ings and  that  any  one  who  attempted 
to  iise  it  for  the  purpose  should  be 
punished.  U.  S.  i?.  Males,  (D.  C.  Ind. 
1892)    51   Fed.  41. 

It  is  obvious  from  the  whole  context  of 
the  Act  of  Congress  as  well  as  the  popular 
history  attending  its  enactment,  that  it 
wa.s  leveled  at  the  circulation  and  dis- 
position of  the  forbidden  matter  as  such 
in  its  relation  to  society.  It  is  to  prevent 
the  supposed  hurtful  effect  of  the  receiv- 
ing and  reading  of  such  indecent  litera- 
ture published  as  such  by  declaring  it 
non-raailable,  and  the  statute  should  be 
so  construed  by  the  courts  as  to  effectu- 
ate the  legislative  intent.  U.  S.  r.  Har- 
mon, (D.  C.  Kan.  1891)  45  Fed.  414. 

In  DeGignac  v,  U.  S.,  (C.  C.  A.  7th 
Cir.  1902)  113  Fed.  197,  52  C.  C.  A.  71, 
it  was  said  that  the  primary  purpose  of 
the  federal  enactment  (R.  8.  sec.  3893, 
embodied  herein )  was  to  protect  the  mails 
from  corrupt  communications  and  that  the 
incidental  purpose  was  to  protect  the  pub- 
lic morals. 
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The  clause  **  for  the  purpose  of  circuUt- 
ing  or  dispoeiiig  of,  or  of  aiding  in  the 
circulation  or  di«position  of,  the  same/' 
appliee  only  to  the  offense  of  taking  an 
obscene  publication  from  the  mails,  and. 
not  to  that  of  depositing  one  in  them. 
U.  S.  17.  Chase,  (a  G.  Mass.  1886)  27 
Fed.  807. 

Capacity  to  commit  o£Eense  —  corpora- 
tion.—  A  corporation  has  capacity  to 
commit  the  crime  of  mailing  obseene,  non- 
mailable matter,  prohibited  by  this  sec- 
tion. U.  S.  V.  New  York  Herald  Co.,  (8. 
D.  N.  Y.  1^907)  159  Fed.  296.  And  it  has 
been  held  that  such  section  was  applicable 
to  a  corpoitation  organized  for  the  pur- 
pose of  publishing  a  newspaper,  and  that 
proof  of  the  maiUng  by  such  corporation 
of  its  newspaper,  containing  obnoxious 
matter,  was  sufiScient  to  show  that  the 
corporation  had  knowledge  thereof.  U.  S. 
1?.  New  York  Herald  Co.,  (S.  D.  N.  Y. 
1907 )  159  Fed.  296. 

Liability  of  partners. —  Where,  in  the 
execution  of  their  joint  enterprise,  one 
partner  deposits  a  nonmailable  circular 
m  the  mail  by  the  authorization  of  an- 
other, or  with  his  knowledge  and  acquies- 
cence, the  latter  causes  the  circular  to  be 
so  deposited  within  the  meaning  of  the 
statute.  Burton  v,  U.  S.,  (C.  C.  A.  8th 
Cir.  1906)  142  Fed.  57,  73  C.  C.  A.  243. 


II.  Mailing  Obsoens  Mattib 
1.  Elements  of  Offense 

To  constitute  an  offenee  under  this  sec- 
tion it  is  not  necessary  to  show  that  the 
prohibited  matter  was  actually  delivered 
to  the  addressee.  It  is  the  deposit  for 
mailing  that  constitutes  the  offense  and 
when  that  is  done  the  offense  is  complete. 
Ackley  v,  U.  S.,  (C.  C.  A.  8th  Cir.  1912) 
200  Fed.  217,  118  C.  C.  A.  403. 

''This  section  [Act  of  March  3,  1873, 
eh.  258,  sec.  1,  embodied  herein]  does  not 
punish  the  preparation  of  an  obscene 
paper  or  writing,  but  the  publishing  it 
after  it  is  prepared;  nor  does  it  forbid 
the  possession  of  the  same,  but  possession 
with  intent  to  publish;  thus  showing 
clearly  that  Congress  did  not  intend  that 
the  preparation  of  a  paper  or  writing 
should  be  regarded  as  the  publication  of 
it."  U.  S.  V,  Williams,  (E.  D.  N.  Y.  1880) 
3  Fed.  484. 


2.  Test  of  Obscenity 

Statutory  terms  defined — ''The  words 
*  obscene,^  '  lewd*  and  '  lascvHous,'  as  used 
in  the  statute,  signify  that  form  of  im- 
morality which  has  relation  to  sexual 
impi^-ity,  and  haye  the  same  meaning  as 
is  given  them  at  common  law  in  prose- 
cutions for  obscene  libel.  As  the  8tafute 
is  highly  penal,  it  should  not  be  held  to 
embrace  language  unless  it  is  fairly  within 


its  letter  and  spirit."  Swearingen  v.  U.  S., 
(1896)  161  U.  S.  446,  16  S.  Ot.  562,  40 
U.  S.  (L.  ed.)  765;  U.  S.  t?.  OT>onnell, 
(S.  D.  N.  Y.  1908)  166  Fed.  218;  Hanson 
f.  U.  S.,  (C.  C.  A.  7th  ar.  1907)  157  Fed. 
749,  85  C.  C.  A.  325;  U.  S.  v.  Wyatt, 
(D.  C.  Del.  1903)  122  Fed.  316;  U.  S.  v. 
Wroblenski,  (E.  D.  Wis.  1902)  118  Fed. 
495;  U.  S.  i\  Moore,  (D.  C.  Ky.  1900) 
104  Fed.  78;  U.  S.  c.  CUfford,  (C.  C.  W. 
Va.  1900)  104  Fed.  296;  U.  S,  t?.  Martin, 
(W.  D.  Va.  1892)  50  Fed.  918;  U.  S.  v. 
Harmon,  (D.  C.  Kan.  1891)  45  Fed.  414; 
U.  S.  V.  Clarke,  (E,  D.  Mass.  1889)  38 
Fed.  500;  U.  S.  t?.  Bennett,  (1879)  16 
Blatchf.  338,  24  Fed.  Cas.  No.  14,571. 

The  word  "  obscene "  should  be  given 
fully  as  broad  a  significance  as  it  had  at 
common  law.  Knowles  v,  U.  S.,  (C.  C.  A. 
8th  Cir.  1909)  170  Fed.  409,  96  C.  C.  A. 
579. 

Words  not  used  interchtmgeahly, —  "  The 
words  *  obscene,'  *  lewd,'  and  *  lascivious,' 
as  employed  in  the  statute,  are  not  used 
interchangeably.  *  Obscene  '  has  a  broader 
signification  than  *  lascivious,'  comprehend- 
ing whatever  is  impure,  imclean,  inde- 
cent, foul,  filthy,  or  disgusting."  U.  S. 
v.  Smith,  (E.  D.  Wis.  1891)  45  Fed.  476. 

The  word  "  or "  is  construed  to  mean 
"  and "  in  the  phrase  **  every  obscene, 
lewd,  or  lascivioiis  book,"  etc.  Swearin- 
gen  V.  U.  S.,  (1896)  161  U.  S.  446,  16 
S.  Ct.  562,  '40  U.  S.  (L.  ed.)  766;  U.  S.  V, 
Moore,  (D.  C.  Ky.  1900)   104  Fed.  78. 

**  Obscenity  is  that  form  of  indecency 
which  is  calculated  to  promote  the.  general 
corruption   of   morals.     *  Lewdness  *    and 

*  lasciviousness '  are  that  form  ot  immor- 
ality which  has  relation  to  sexual  im- 
purity. The  words  *  obscene,'  *  lewd,*  and 
'  lascivious,'  as  used  in  the  statute,  have 
the  same  meaning  as  is  given  them  at 
common  law  in  prosecutions  for  obscene 
libel."  U.  S.  r.  Males,  (D.  C.  Ind.  1892) 
51  Fed.  41. 

Leird  means  having  a  tendency  to  ex- 
cite lustful  thoughts.  U.  S.  V.  Slenker, 
(W.  D.  Va.  1887)  32  Fed.  691. 

"  Book,'* —  A  pamphlet  consisting  of  a 
number  of  pages  secured  together  by 
stitching,  with  a  cover  and  a  title-page,  is 
a  "book"  within  the  statute.  U.  S.  v. 
Bennett,  (1879)  16  Blatchf.  (U.  S.)  338, 
24  Fed.  Cas.  No.  14,571. 

Print, — "  The   statute   uses  the  words 

*  print  or  other  publications  of  an  inde- 
cent character.'  What  is  meant  by 
'  print '  ?  Is  it  printed  letters,  or  a  pic- 
ture? The  word  *  picture'  appears  just 
before  it  in  the  statute.  Undoubtedly,  in 
its  broadest  sense  it  may  be  an  impres- 
sion of  either  figures,  characters,  or  let- 
ters. In-  the  more  common  sense  it  is 
used  as  applicable  to  letters."  U.  S.  V. 
Harman,  (D.  C.  Kan,  1889)  38  Fed.  827. 

Test  of  offense. — *'  The  test  is  whether 
the  tendency  of  the  matter  is  to  deprave 
and  corrunt  the  morals  of  those  whose 
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minds  are  open  to  such  influences,  and  into 
whose  hands  such  matter  may  fall."    U. 
S.  v.  Males,  (D.  C.  Ind.  18»2)  51  Fed.  41. 
See  also  U.   S.  t?.   Bebout,    (N.  D.  Ohio 
1886)  28  Fed.  622;  U.  S.  c.  Slenker,  (W. 
D.  Va.  1887)   32  Fed.  69-1;  U.  S.  v.  Brit- 
ton,  (S.  D.  Ohio  1883)  17  Fed.  731;  U.  S. 
V,  Williams,    (E.  D.  N.  Y.  1880)    3  Fed. 
484;  U.  S.  V.  Bennett,  (187»)  Ifi  Blatchf. 
338,  24  Fed.  Cas.  No.  14,571. 

If  it  is  of  such  nature  that  the  reading 
would,  in  the  opinion  of  reasonable  per- 
sons, or  the  jurors  selected  to  try  one 
charged  with  Tiolating  the  section,  tend 
to  deprave  or  corrupt  the  morals  of  reason- 
able persons  and  would  suggest  to  the 
minds  of  either  sex  thoughts  of  an  impure 
or  libidinous  character,  it  is  w^ithin  the 
prohibition  of  the  statute.  U.  S.  i".  Mus- 
grave,  (E.  D.  Ark.  1908)  160  Fed.  700; 
Macfadden  v.  U.  S.  (C.  C.  A.  3d  Oir.  1908) 
165  Fed.  61,  91  C.  C.  A.  89. 

The  true  teat  to  determine  whether  a 
writing  is  nonmailable  under  this  statute 
as  obscene,  lewd,  or  lascivious,  is  whether 
its  language  has  a  tendency  to  deprave 
anl  corrupt  the  morals  of  those  whose 
minds  are  open  to  such  influences,  and 
into  whose  hands  it  may  fall,  by  arousing 
or  implanting  in  such  minds  obscene,  lewd, 
or  lascivious  thoughts  or  desires.  Knowles 
t?.  U..S.,  (C.  C.  A.  8th  Cir.  1909)  170  Fed. 
409,  05  C.  C.  A.  579. 

In  other  words  it  is  the  effect  of  the 
language  employed,  conveying  obscene, 
lewd,  or  lascivious  suggestions,  tainted 
with  immorality  and  impurity,  which  is 
struck  at  by  the  statute.  U.  S.  v.  Moore;, 
(W.  D.  Mo.  1904)   129  Fed.  159. 

Book, —  Whether  or  not  a  book  is  ob- 
scene within  the  provisions  of  this  section 
should  be  determmed  upon  a  consideration 
of  such  parts  of  it  as  are  claimed  to  be 
obscene,  together  with  so  much  of  the  con- 
text as  may  be  necessary  to  a  proper 
understanding  of  the  parts  referred  to,  but 
not  necessarily  upon  an  inspection  of  the 
entire  book  with  reference  to  all  its  con- 
tents. Burton  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1908)    142  Fed.  57,  73  C.  C.  A.  243. 

Writing  innocent  on  its  face. — The  writ- 
ing need  not  use  words  which  are  in  them- 
selves obscene  in  order  to  be  obscene.. 
Courts  have  regard  to  the  idea  conveyed 
by  the  words  used  in  the  writing,  and  not 
simply  to  words  themselves.  U.  S.  v. 
Males,   (D.  C.  Ind.  1892)   51  Fed.  41. 

Thus,  a  letter  to  a  married  woman  by  a 
married  man  suggesting  a  clandestine 
meeting  at  an  assignation  house  is  within 
the  meaning  of  the  statute  though  no  in- 
decent expressions  are  used  therein.  U.  S. 
V,  Moore,  (W.  D.  Mo.  1904)  129  Fed.  159; 
U.  S.  V.  Martin,  (W.  I).  Va.  1892)  50  Fed. 
918. 

But  in  U.  S.  V.  Lamkin.  (E.  D.  Va. 
1896)  73  Fed.  469,  it  was  held  that  a  let- 
ter decent  in  terms  but  intended  for  seduc- 
tion or  procuring  an  immoral  assignation 


is  not  within  the  statute.  The  court  said: 
"  Inasmuch  as  every  letter  is  written^  and 
is  a  composition  of  words,  it  necessarily 
follows  that  for  a  letter  to  be  obnoxious  to 
this  statute  its  language  must  be  obscene^ 
lewd  or  lascivious,  and  it  must  be  of  in- 
decent character.  The  statute  does  not  de- 
clare that  tJie  letter  must  be  written  for 
an  indecent  or  obscene  purpose,  but  that 
the  letter  itself,  in  its  language,  shall  be 
of  indecent  character.  .  .  .  When  a 
law  denounces  a  letter  containing  obscene 
language,  and  does  not  denounce  a  letter 
decent  in  terms  but  written  for  an  inde- 
cent purpose,  an  indictment  founded  only 
upon  the  obscene  purpose  cannot  be  main- 
tained.*' 

Medical  works  and  pamphlets, —  Where 
the  acts  described  and  the  ideas  conveyed 
in  a  book  are  calculated  to  deprave  the 
morals  of  the  reader  by  exciting  sexual  de- 
sires and  libidinous  thoughts,  the  book  is 
obscene,  and  it  is  immaterial  that  the  in- 
formation conveyed  is  accurate  and  scien- 
tific and  tends  to  prevent  disease  and  other 
ills  resulting  from  existing  ignorance  upon 
the  topics  discussed;  that  as  a  whole  the 
book  IS  calculated  to  be  of  value  to  the 
medical  practitioner  and  to  men  and  wo- 
men in  the  marriage  relation,  that  its  pub- 
lication was  approved'  by  several  physi- 
cians, and  that  some  portions  of  it  are 
extracts  from  standard  medical  works. 
Burton  r.  U.  S.,  (C.  C.  A.  8th  Cir.  1906) 
142  Fed.  67,  73  C.  C.  A.  243. 

A  pamphlet  on  the  treatment  of  certain 
sexual  diseases,  intended  for  general  circu- 
lation, which  contains  obscene  matter,  is 
within  this  section  though  much  of  said 
matter  is  taken  from  books  on  medicine 
sund  surgery.  U.  S.  17.  Chesman,  (£.  D. 
Mo.  1881)  19  Fed.  407. 

A  publication  touching  certain  loath- 
some diseases  of'  the  generative  organs, 
''  intended  for  general  circulation,  liable  to 
fall  into  the  hands  of  the  immature,  might 
well  be  deemed  corrupting.  It  is  of  no 
consequence  that  the  language  employed 
may  be  pure.  The  law  has  relation  as  "well 
to  the  subject  as  to  its  dress.  Both  the 
subject  and  its  treatment  must  be  free 
from  obscenity.  The  most  debasing  topic 
may  be  prtaented  in  the  choicest  lan- 
guage." U.  S.  V,  Smith,  (E,  D.  Wis. 
1891 )  45  Fed.  476. 

But  a  medical  pamphlet  phrased  in 
coarse  and  vulgar  language  may  not 
necessarily  as  such  fall  within  the  stat- 
ute. Thus,  accused  mailed  a  pamphlet  en- 
titled '*  Sexual  DebUity,  Ite  Cause  ana 
Cure/'  containing  matter  relevant  to  the 
title,  and  another  entitled  "  Syphilis  and 
Gonorrhea,  Their  Origin,  Kffect  and  Cure,* 
which  was  similarly  comprehensive  of  the 
matters  treated  of,  except  that  it  extended 
to  other  venereal  diseases.  A  third  pam- 
phlet was  entitled  "A  Guide  to  Full 
Pockets,"  and  was  intended  to  attract  read- 
ers to  subscribe  for  stock  in  a  corporation 
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engaged  in  selling  medicines  and  prescrip- 
tions intended  to  relieve  sexual  (lisniders. 
It  was  held  that,  though  such  pamphlets 
contained  vulgar  terms  and  were  coarse 
in  expression,  they  did  not,  in  the  absence 
of  a  design  to  pander  to  lascivious  curios- 
ity or  corrupt  morals,  constitute  nonmail- 
able matter  within  this  section.  Hanson 
v.  U.  S.  (C.  C.  A.  7th  Cir.  1907)  157  Fed. 
749,  85  C.  C.  A.  325. 

Libelous  language. —  Language  which  is 
exceedingly  coarse  and  vulgar  and  as  ap- 
plied to  an  individual  libelous,  but  which 
has  no  lewd,  lascivious,  and  obscene  tend- 
ency calculated  to  corrupt  and  debauch  the 
minds  and  morals  of  those  into  whose 
hands  it  might  fall,  is  not  within  the 
meaning  of  this  section.  Swearingen  v. 
U.  S.,  (1896)  161  U.  S.  44«,  16  S.  Ct. 
562,  40  U.  S.  (L.  ed.)  765.  See  also  U.  S. 
V,  Reid,  (W.  D.  Mich.  1896)  73  Fed.  289; 
U.  S.  V,  Males,  (D.  C.  Mich.  18^)  51 
Fed.  41;  U.  S.  r.  Wrightman,  (W.  D.  Pa. 
1886)  29  Fed.  636;  U.  S.  v.  Wroblenski, 
(E.  D.  Wis.  1902)    118  Fed.  495. 

Written  letter  or  printed  or  written 
matter  which  are  merely  abusive,  scandal- 
ous, scurrilous,  improper,  intemperate, 
unjustifiable,  offensive,  vulgar  or  highly 
reprehensible,  or  even  libelous,  are  not 
within  the  prohibitions  of  this  statute. 
U.  S.  f.  Klauder,  (N.  D.  N.  Y.  1917)  240 
Fed.  501. 

Antirreligious '  loriting. —  Papers  advo- 
cating notions  upon  the  Christian  religion 
or  its  foundation  which  are  different  from 
those  almost  imiversally  held  in  this 
country,  or  which  may  be  abhorrent  to 
those  who  oppose  them,  are  not  within  this 
statute.  "  Such  publication  may  be  of- 
fensive to  the  majority,  but  that  furnishes 
no  reason  for  holding  that  the  individual 
violates  any  law  of  the  United  States  in 
mailing  it.  The  statiite  was  not  passed 
in  any  sense  to  protect  or  obstruct  any 
form  of  religion,  or  of  religious  thought, 
as  such,  but  its  object  is  to  prevent  the 
use  of  the  mails  of  the  United  States  for 
the  purpose  of  promoting  such  immoral 
tendencies  as  come  within  its  provisions.'' 
U.  S.  V.  Moore,  (D.  C.  Ky.  1900)  104  Fed. 
78. 

Ifctrspaper. —  It  is  not  essential  to  the 
offense  prescribed  by  the  statute  that  the 
entire  contents  of  a  newspaper  deposited 
in  the  mail  be  objectionable  in  character, 
or  that  the  offender's  responsibility  for  its 
being  put  in  the  mail  extend  to  its  entire 
contents.  Demolli  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1906)  144  Fed.  363,  75  C.  C.  A.  363, 
7  Ann.  Cas.  121,  6  L.  R.  A.  (N.  S.)  424; 
U.  S.  r.  Klauder,  (N.  D.  X.  Y.  1917)  240 
Fed.  501. 

It  is  not  necessary  that  the  publication, 
paper  or  periodical  be  of  an  obscene  char- 
acter as  a  whole.  The  statute  reaches  a 
case  of  mailing  a  paper  containing  an 
obscene  and  indecent  article.  "  Does  the 
term    *  publication  *   necessarily    refer    to 


the  paper  published  as  a  whole,  or  may 
it  properly  be  applied  to  an  article  pub- 
lished in  the  paper?  We  speak  of  the 
publication  of  legal  notices,  or  the  publi- 
cation of  an  article  in  a  newspaper.  Sup- 
pose the  obscene  article  was  cut  from  the 
paper  and  inclosed  in  an  envelope.  It 
would  be  a  print  or  publication,  and 
would  be  nonmailable.  I  can  see  no  rea- 
son why  it  is  any  the  less  objectionable 
when  mailed  as  an  integral  part  of  the 
original  paper."  "The  question  of  ob- 
scenity in  any  particular  article  must  de- 
pend largely  on  the  place,  manner,  and 
object  of  its  publication.  It  would  not 
be  proper  to  discuss  certain  matters  in  a 
family  newspaper  which  might  be  dis- 
cussed with  propriety  in  a  medical  journal. 
Again,  if  the  writer  was  in  good  faith 
attacking  some  great;  flagrant  wrong,  the 
use  of  plain  language,  although  offensive 
to  ears  polite  might  be  permitted."  U.  S. 
V,  Harman,  (D.  C.  Kan.  1889)  38  Fed. 
827. 

Netoapaper  jmhUshing  testimony, — 
"  While  the  right  of  Congress  to  determine 
what  shall  be  carried  in  the  mails  is 
clearly  and  indisputably  settled  by  the 
authorities,  it  should  nevertheless  be  said 
as  respects  publications  of  the  character 
mailed  in  this  case,  namely  accurate  con- 
temporaneous reports  of  testimony  taken 
in  open  court,  during  the  progress  of  ju- 
dicial trials,  published  in  reputable  jour- 
nals, that  only  clear  and  palpable  infrac- 
tions of  the  statute  should  be  noticed." 
United  States  v.  Journal  Co.,  (E.  D.  Va. 
1912)  197  Fed.  415,  wherein  it  was  held 
that  the  publication  in  question  (report 
of  a  trial)  was  clearly  not  within  the  pro- 
hibitions of  the  statute. 

3.  Test  of  Criviinal  Offense 

Standard  by  which  crime  can  he  ascer- 
tained.—  In  Tvomies  Pub.  Co.  r.  U.  S., 
(C.  C.  A.  6th  Cir.  1914)  211  Fed.  985, 
128  C.  C.  A.  47,  the  court  said:  «  The  in- 
quiry under  the  statute  is  whether  the 
paper  charged  to  have  been  obscene,  lewd, 
and  lascivious  was  in  fact  of  that  char- 
acter, and  if  it  was  of  that  character,  and 
was  deposited  in  the  mail  by  one  who 
knew  or  had  notice  at  the  time  of  it«  con- 
tents, the  offense  is  complete,  altnough 
the  defendant  himself  did  not  regard  the 
paper  as  one  that  the  statute  forbade  to 
be  carried  in  the  mails.  Congress  did  not 
intend  that  the  question  as  to  the  char- 
acter of  the  paper  should  depend  upon  the 
opinion  or  belief  of  the  person  who,  with 
knowledge  or  notice  of  its  contents,  as- 
sumed the  responsibility  of  putting  it  in 
the  mails  of  the  United  States.  Ihe  evils 
that  Congress  sought  to  remedy  would  con- 
tinue and  increase  in  volume  if  the  belief 
of  the  accused  as  to  what  was  obscene, 
lewd,  and  lascivious  was  recognized  as  ilie 
test  determining  whether  the  statute  has 
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been  violated.  Every  one  who  uses  the 
mails  of  the  United  States  for  cartying 
papers  or  publications  must  take  notice  of 
what,  in  this  enlightened  age,  is  meant  by 
decency,  purity,  and  chastity,  in  social 
life,  and  what  must  be  deemed  obscene, 
lewd,  and  lascivious." 

III.  Letters 

Private  sealed  letters. —  Private  sealed 
letters  containing  obscene  matter,  inclosed 
in  envelopes  upon  which  there  is  nothing 
but  the  name  and  address  of  the  person 
to  whom  they  are  sent,  are,  when  deposited 
in  the  mail,  within  the  meaning  of  this 
section.  Andrews  v.  U.  S.,  (1896)  162 
U.  S.  420,  16  S.  Ct.  708,  40  U.  S.  (L.  ed.) 
1023,  affirming  (S.  D.  Cal.  1893)  58  Fed. 
861;  U.  S.  V.  Wroblenski,  (E.  D.  Wis. 
1902)  118  Fed.  495;  Grimm  v.  U.  S., 
(1895)  156  U.  S.  604,  15  S.  Ct.  470,  39 
U.  S.  (L.  ed.)  560;  U.  S.  v.  Martin,  (W. 
D.  Va.  1892)  50  Fed.  918. 

The  word  "  writing "  appeared  in  the 
original  act  of  Congress.  The  word  "  let- 
ter "  or  "  letters  "  did  not.  It  was  held 
that  a  "  letter "  was  not  one  of  the  pro- 
hibite<][  writings.  The  construction  was 
based  upon  the  fact  that  in  all  its  other 
legislation,  when  Congress  meant  to  in- 
clude letters,  it  had  used  that  word.  U.  S. 
r.  Chase,  (1890)  135  U.  S.  255,  10  S.  Ct. 
756,  34  U.  S.  (L.  ed.)  117.  Following 
this  ruling  the  word  "  letters "  was  in- 
serted by  amendment.  Since  then  written 
messages  or  ■  correspondence  commonly 
known  as  letters,  sent  by  one  person  to 
another  through  the  mail,  have  been  held 
to  be  within  the  act.  U.  S.  f.  Reinheimer, 
(E.  D.  Pa.  1916)  233  Fed.  546. 

"Under  this  section,  (R.  S.  sec.  3893, 
embodied  herein),  the  inquiry  is,  what  is 
the  character  of  the  book,  pamphlet,  pic- 
ture, paper,  letter,  writing,  print,  or  other 
publication  proposed  to  be  deposited  in  the 
post  office  for  transmission?  If  the  mat- 
ter offered  for  mailing  is  in  itself  obscene, 
lewd,  or-  lascivious,  thea  the  postal 
authorities  are  forbidden  to  receive  it.  It 
is  nonmailable,  and  its  character  in  this 
respect  cannot  be  changed  by  placing  it 
in  a  cover,  wrapper,  or  envelope,  or  by 
sealing  it  as  first-class  matter."  U.  S.  v, 
Nathan  (N.  D.  la.  1894)  61  Fed.  936; 
U.  S.  V,  Harris,  (D.  C.  Nev.  1903)  122 
Fed.  691;  U.  S.  v,  James,  (S.  D.  Cal. 
1<896)  74  Fed.  545. 

"An  examination  of  the  statute  (R.  S. 
sec.  3893,  embraced  herein)  and  consid- 
eration of  its  history  and  of  the  foregoing 
opinions  and  of  the  decisions  of  the  Su- 
preme Oourt  of  the  United  States  upon  the 
questions  involved  herein,  and  especially 
of  U.  S.  V.  Caiase,  (1890)  135  U.  S.  255, 
10  S.  Ot  756,  34  U.  S.  (L.  ed.)  117, 
have  satisfied  roe  that  Congress  intended, 
and  that  the  rules  of  interpretation  pre- 
scribed in  such  cases  demand,  that  this 


statute  be  so  construed  as  to  embrace  pri- 
vate seale(\  letters.  No  other  reason  is 
suggested  for  the  insertion  of  the  word 
'  letter,'  which  has  a  meaning  in  itself, 
distinct  from  the  word  '  writing.'  "  U.  S. 
V.  Ling,  (D.  C.  Conn.  1894)  61  Fed.  1001. 

"  In  my  opinion,  since  the  amendment 
of  September  26,  1888,  there  can  be  no 
reasonable  doubt  that  Congress  clearly 
expressed  its  intention  to  exclude  obscene 
letters,  whether  private  and  sealed  or  un- 
sealed. It  in  terms  included  an  obscene 
letter,  without  any  limitation,  and  struck 
out  of  section  3893  the  former  clause  in 
reference  to  letters  upon  the  envelopes  of 
which  obscene  epithets,  etc.,  were  written 
or  printed.  It  provided  for  guarding  the 
sanctity  and  security  of  private  corre- 
spondence by  a  provision  that  no  sealed 
letter  should  be  opened  by  any  person 
except  the  one  to  whom  addressed,  but  in 
no  doubtful  language  declares  an  obscene 
letter  unmailable."  In  re  Wahll,  (D.  C. 
Minn.  1890)   42  Fed.  822. 

But  in  some  cases  it  was  held  that  mail- 
ing a  private  sealed  letter  containing  ob- 
scene matter  was  not  an  offense  within  R. 
S.  sec.  3893,  as  the  word  "  letter,"  as  well 
as  the  other  enumerated  articles,  was 
limited  by  the  phrase  "  or  other  publica- 
tion," and  a  private  letter  was  held  to  be 
not  a  publication.  U.  S.  v.  Wilson,  (N. 
D.  Cal.  1893)  58  Fed.  768;  U.  S.  i*.  War- 
ner, (D.  C.  Wash.  1894)  59  Fed.  355;  U. 
S.  V.  Jarvis,  (N.  D.  Wash.  1894)  59  Fed. 
357;  U.  S.  V.  Clark,  (S.  D.  la.  1890)  43 
Fed.  574. 

Prior  to  the  amendment  of  September 
26,  1888,  which  inserted  the  word  "let- 
ter "  it  was  held  that  the  word  "  writing  '^ 
meant  a  published  writing,  and  not  a  pri- 
vate letter  on  the  outside  of  which  there 
was  nothing  but  the  name  and  address  of 
the  person  to  whom  it  was  written.  U.  S. 
f.  Chase,  (1890)  135  U.  S.  255,  10  S.  Ct. 
756,  34  U.  S.  (L.  ed.)  117;  U.  S.  r.  Hug- 
gett,  (N.  D.  Ohio  1589)  40  Fed.  636;  U. 
S.  V.  Mathias,  (C.  C.  S.  C.  1888)  36  Fed. 
802;  U.  S.  f.  Coraerford,  (W.  D.  Tex. 
1885)  25  Fed.  902;  U.  S.  v.  Loftis,  (D.  C. 
Ore.  1882)  12  Fed.  671;  U.  8.  r.  Wil- 
liams, (E.  D.  N.  Y.  1880)   »  Fed.  484. 

But  in  other  cases  decided  prior  to  the 
amendment,  all  writings,  whetner  inclosed 
under  a  sealed  envelope  or  not,  signed  or 
unsigned,  that  were  of  an  obscene,  lewd, 
or  lascivious  character,  were  held  to  be 
nonmailable  matter  and  covered  by  the 
statute.  U.  S.  v,  Gaylord,  (S.  D.  HI. 
1883)  50  Fed.  410;  U.  S.  v.  Thomas,  (S. 
D.  Miss.  1886)  27  Fed.  682;  U.  S.  r. 
Morris,  (C.  C.  Ore.  1884)  18  Fed.  900; 
U.  S.  V.  Britton,  (S.  D.  Ohio  1883)  17  Fed. 
731;  U.  S.  V.  Gaylord,  (S.  D.  lU.  1883) 
17  Fed.  438. 

Letter  mailed  by  a  person  to  himself.— 
The  word  "  letter  "  as  used  in  the  statute 
does  not  include  a  letter  or  writing  mailed 
by  a  person  to  himself.     While  it  is  the 
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vile  thing  itaelf  which  ia  excluded  from 
thc^  mails,  and  the  offense  consists  in  the 
sending  of  what  is  thus  excluded,  and 
neither  the  sender  nor  the  addressee  is  of 
any  importance,  except  that  it  is  the  one 
who  deposits  it  in  the  mail  who  is  the 
guilty  party  named  by  the  law,  there  is, 
however,  involved  in  the  thing  condemned 
the  thought  of  something  published,  and 
this  element  is  lacking  in  a  writing  mailed 
by  a  person  to  himself.  U.  S.  f.  Rein- 
heimer,  (E.  D.  Pa.  1916)  2^9  Fed.  545. 

Prepayment   of   postage. —  The   statute 
does  not  in  terms  declare  that  postage  on 
the  letter  should  be  paid.    U.  S.  v.  Harris, 
(D.  C.  Nev.  1903)  V2&  Fed.  551. 

Prepayment  of  postage  is  not  a  constit- 
uent of  the  offense.  U.  S.  r.  James,  (S. 
D.  Cal.  1896)   74  Fed.  545. 

iv.  asticles  and  information  fob 
Immorax  Use 

Information  as  to  abortion. — *'  On  the 
adoption  of  the  Penal  Code  the  clausefi 
*  where  or  by  whom  any  act  or  operation 
of  any  kind  for  the  procuring  or  produc- 
tion of  abortion  will  be  done  or  performed 
or  how  or  by  what  means  conception  may 
be  prevented  or  abortion  produced  weiv 
introduced  into  the  act.  Before  that,  the 
statute  forbade  the  use  of  the  mails  for 
obscoie  literature  or  writings,  for  arti- 
cles and  things  adapted  to  prevent  con- 
ception or  produce  abortion,  and  for 
printed  or  written  matter  giving  informa- 
tion as  to  where,  how,  from  whom  or  by 
what  means  such  articles  or  things  might 
be  obtained  or  made.  It  aimed  to  keep 
out  of  the  mails  (1)  obscene  matter;  (2) 
articles  or  things  designed  or  intended  for 
a  use  denounc^  by  the  act  as  immoral; 
and  (3)  written  or  printecl  matter  in  re- 
spect to  such  articles.  Until  the  amend- 
ment, however,  a  letter  or  other  written 
or  printed  information  in  respect,  not  to 
the  articles  excluded  from  the  mails,  but 
to  the  act  of  abortion,  did  not  fall  within 
the  statute.  We  cannot  concur  in  the 
contrary  views  expressed  in  U.  S.  r.  Hom- 
ers, (S.  D.  Cal.  1008)  164  Fed.  259,  under 
which  the  word  '  thing '  in  the  original 
act  was  held  to  cover  such  a  letter." 
Bours  1-.  U.  S.,  (C.  C.  A.  7th  Cir.  1915) 
229  Fed.  960,  144  C.  C.  A.  242. 

Articles  designed  to  prevent  conception. 
—  The  language  of  the  statute  i»  not  that 
the  article  must  necessarily  procure  abor- 
tion or  prevent  conception,  but  that  it  is 
designed  or  intended  to  procure  the  one  or 
to  prevent  the  other;  and  hence  pills  sent 
in  answer  to  a  letter  arising  for  something 
which  might  have  that  effect,  with  the 
statement  that  they  were  just  what  the 
writer  wanted,  are  within  the  statute,  not- 
witJistanding  the  fact  that  they  would  not 
of  themselves  prevent  conception  or  pro- 
cure abortion.  Bates  v.  U.  8.,  (N.  D.  111. 
1861)  10  Fed.  92.    See  also  U.  S.  «.  Bott, 


(1873)   11  Blatchf.  346,  24  Fed.  Cas.  No. 
14,626. 

Articles  capable  of  legitimate  use. — 
The  fact  that  the  articles  about  which  a 
letter  or  circular  is  sent  must  be  of  legiti- 
mate use,  and  in  fact  may  not  prevent  con- 
ception, is  not  important  if  the  letter  or 
circular  is  calculated  to'  lead  another  to 
use  it  to  prevent  conception.  Ackley  9, 
U.  S.,  (C.  C.  A.  8th  Cir.  1912)  200  Fed. 
217,  118  C.  C.  A.  403. 

Information  where  prohibited  articles 
may  be  obtained. — A  letter,  innocent  on 
its  face,  which  conveys  or  was  intended  to 
convey  information  in  respect  to  the  plaoe 
or  person  where  or  of  whom  such  objection- 
able matters  could  be  obtained  is  within 
the  statute.  Grinmi  t;.  U.  S.,  (1895)  166 
U.  S.  604,  15  S.  Ct.  470,  39  U.  S.  (L.  ed.) 
550,  affirming  (E.  D.  Mo.  1892)  60  Fed. 
628;  U.  S.  c.  Breinholm,  (E.  D.  Wash. 
1913)   208  Fed.  492. 

A  notice  giving  the  prohibited  informa- 
tion in  the  form  of  a  sealed  letter  is 
within  the  statute.  U.  S.  f.  Foote,  (1876) 
13  Blatchf.  419,  25  Fed.  Cas.  No.  15,128. 

A  written  slip  of  paper,  without  address 
or  signature,  giving  the  prohibited  in- 
formation is  a  "  notice  "  within  the  mean- 
ing of  the  statute,  although  not  volun- 
teered, but  sent  in  reply  to  a  letter  ask- 
ing for  the  information.  U.  S.  i?.  Foote, 
(187«)  13  Blatehf.  418,  25  Fed.  Cas.  No. 
15,128. 

Tfie  offense  is  evidently  complete  when 
a  letter  or  notice  giving  the  prohibited  in- 
formation is  deposited  in  the  mail,  duly 
addressed  to  a  certain  person.  It  is  im- 
material whether  the  information  con- 
tained in  the  letter  ever  reaches  the  per- 
son addressed.  U.  8.  v.  Grimm,  (E.  D. 
Mo.  1891)  45  Fed.  668. 

V.  Indictment 

Description  of  obscene  matter. — An  in- 
dictment under  this  section  which  fails  to 
set  forth  the  indecent  and  offensive  mat- 
ter, alleging  that  it  is  improper  to  be 
spread  upon  the  records  of  the  court,  but 
describing  it  so  as  to  reasonably  inform 
the  accused  of  the  nature  of  the  charge 
against  him,  is  sufficient.  Rosen  t*.  U. 
S.,  ( 1896)  161  U.  S.  29,  16  S.  Ct.  434,  480, 
40  U.  S.  (L.  ed.)  606;  U.  S.  t\  Harris, 
(D.  C.  Nev.  1903)  122  Fed.  551;  Timmons 
r.  U.  S.,  (C.  C.  A.  6th  Cir.  1898)  86  Fed. 
2(H,  64  U.  S.  App.  582,  30  C.  C.  A.  74: 
Grimm  v.  U.  S.,  (1895)  166  U.  S.  604, 
15  S.  Ct.  470,  39  U.  S.  (L.  ed.)  550;  U. 
S.  V.  Bennett,  (1879)  16  Blatchf.  338,  24 
Fed.  Cas.  No.  14,671;  U.  S.  i\  Foote, 
(1876)  13  Blatchf.  418,  26  Fed.  Cas.  No. 
15,128. 

But  an  indictment  under  this  section 
for  depositing  an  obscene  publication  or 
print  in  the  mail  ought  to  describe  the 
publication  or  print  so  deposited,  in  such 
manner,  at  least,  that  the  accused  may  be 
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able  to  prepare  his  defense,  and  that  the 
judgment  may  be  pleaded  in  bar  of  another 
prosecution  for  the  same  offense.  An  alle- 
gation that  a  publication  complained  of  is 
too  indecent  to  be  spread  on  the  record, 
merely  obviates  the  necessity  of  setting  out 
the  contents  of  the  publication  in  full,  as 
would  otherwise  be  required.  It  does  not 
excuse  the  pleader  for  wholly  omitting  to 
describe  it,  or  for  describing  it  in  language 
too  general  to  advise  the  accused  what 
particular  publication  or  paper  is  in- 
tended. U.  8.  r.  Clarke,  (E.  D.  Mi). 
1889)  40  Fed.  325;  U.  S.  v.  Reid,  (W.  D. 
Mich.)  73  Fed.  289;  U.  S.  v.  Harmon,  (D. 
C.  Kan.  1888)   34  Fed.  872. 

''Or  other  publications  of  an  indecent 
character." — "  Congress,  no  doubt  having 
in  mind  the  rule  of  strict  construction  ap- 
plicable to  such  a  statute,  did  not  desire 
the  enactm^it  restricted  to  the  publica- 
tions specifically  enumerated,  but  intended 
by  tflie  words,  *  or  other  publication  of  an 
indecent  character,'  to  enlarge  its  appli- 
cation to  any  publication  whidi  could 
properly  be  characterized  as  obsoaie,  lewd, 
or  lascivious,  so  as  to  keep  all  offensive 
matters  of  that  kind  out  of  the  mails  of 
the  United  States.  In  this  view  it  was  not 
necessary  for  the  indictment,  after  charg- 
ing that  the  letter  was  obscene,  lewd,  and 
lascivious,  to  add  the  words  '  of  an  inde- 
cent character.'  The  use  of  such  terms 
would  add  nothing  to  the  meaning  al- 
ready eonveyed,  and  would  add  no  differ- 
ent meaning.  The  indictment  charges  a 
complete  offense  under  the  statute."  Tim- 
mons  V.  U.  S.,  (C.  C.  A.  6th  Cir.  1898)  85 
Fed.  204,  64  U.  S.  App.  582,  30  C.  0.  A. 
74. 

An  indictment,  which  charges  defend- 
ant with  having  mailed  a  letter  contain- 
ing "obscene,  lewd,  and  lascivious  mat- 
ter," is  not  broadened  in  scope  by  a  fur- 
ther characterization  of  such  matter  as 
of  an  indecent  character.  U.  S.  v.  O'Don- 
neU,  (S.  D.  N.  Y.  1908)   166  Fed.  218. 

In  the  phrase  "or  other  publication  of 
an  indecent  character,'*  the  words  "in- 
decent character  "  qualify  only  the  words 
"other  publication,"  and,  in  an  indict- 
ment for  the  mailing  of  a  prohibited  let- 
ter, it  is  not  essential  that  the  letter  be 
described  as  of  an  indecent  character,  in 
addition  to  describing  it  as  obscene,  lewd, 
and  lascivious.  Rinker  v,  U.  S.,  (C.  C.  A. 
8th  Cir.  1907)  151  Fed.  755,  81  C.  C.  A. 
379. 

Sufficiency  of  indictment  —  OeneraUy, — 
It  is  essential  to  the  validity  of  an  indict- 
ment that  it  contain  allegations  of  the 
facts  which  constitute  the  offense  it 
charges  so  certain  and  specific  as  fairly 
to  inform  the  defendant  of  the  crime  in- 
tended to  be  alleged  and  as  to  make  the 
judgment  of  conviction  or  acquittal 
thereon  a  complete  defense  to  a  second 
prosecution  of  the  defendant  for  the  same 
offense.     Tyomies  Pub.  Co.  i?.  U.  S.,    (C. 


C.  A.  6th  Cir.   1914)    211  Fed.  386,   128 
C.  O.  A.  47. 

But  an  indictment  which  charges  that 
the  defendant  unlawfully,  feloniously  and 
knowingly  deposited  and  caused  to  be  de-. 
posited  in  the  United  States  post  oriffice, 
for  mailing  and  delivery,  a  certain  letter 
giving  information  "  where  an  act  produc- 
ing abortion  could  be  had,  done  and  per- 
formed "  sufficiently  charges  that  the  de- 
fendant had  knowledge  of  the  contents  of 
the  letter  complained  of.  Stay  ton  v.  V.  S.. 
(C.  C.  A.  6tl!  Cir.  1914)  213  Fed.  224,  129 
C.  C.  A.  568. 

For  a  further  consideration  of  the  suf- 
ficiency of  an  indictment  under  this  sec- 
tion, see  Bombarger  v.  U.  S.,  (C.  C.  A. 
5th  Cir.  1914)  219  Fed.  841,  135  C.  C.  A. 
511;  Ackley  v.  U.  S.,  (CCA.  8th  Cir. 
1912)  200  Fed.  217,  118  C  C  A.  403. 

"Knowingly" — In  an  indictment  the 
general  charge  that  defendant  "unlawfully, 
wilfully,  and  knowingly  deposited  and 
caused  to  be  deposited  in  the  post  <^ce 
...  a  certain  obscene,  lewd,  and  lascivious 
paper,"  describing  it,  may  be  construed 
as  meaning  that  the  defendant  was  and 
must  have  oeen  aware  of  the  nature  of  its 
contents  at  the  time  he  caused  it  to  be 
put  into  the  post  office  for  transmission 
and  delivery.  In  their  ordinary  accepta- 
tion, the  words  "  unlawfully,  wilfully,  and 
knowingly,"  when  applied  to  an  act  or 
thing  done,  import  knowledge  of  the  act 
or  thing  so  done;  and  when  used  in  an  in- 
dictment in  connection  with  the  charge  of 
having  deposited  in  the  mails  an  obscene, 
lewd,  and  lascivious  paper,  contrary  to  the 
statute  in  such  case  made  and  provided, 
could  not  have  been  construed  as  applying 
to  the  mere  depositing  in  the  mail  of  & 
paper  the  contents  of  which  at  the  time 
were  wholly  unknown  to  the  person  de- 
positing it.  Rosen  v,  U.  S.,  (1896)  161 
IT.  S.  29,  16  S.  Ct.  434,  480,  40  U.  S.  (L.. 
ed.)  606.  See  also  U.  S.  f?.  Clark,  (O.  C. 
Mass.  1888)  37  Fed.  106;  U.  S.  v.  Chase, 
(C  C  Mass.  1886)  27  Fed.  807;  U.  8.  v. 
Bennett,  ( 1879 )  16  Blatchf .  338,  24  Fed. 
Cas.  No.  14,571;  U.  S.  t\  Nathan,  (N.  1>. 
la.  1894)  61  Fed.  936.  But  see  U.  S.  t7. 
Slenker,  (W.  D.  Va.  1887)  32  Fed.  691; 
U.  S.  V.  Reid,  (W.  D.  Mich.)  73  Fed.  289. 
An  indictment  which  charges  that  de- 
fendant "  unlawfully  and  knowingly " 
mailed  an  obscene,  lewd,  and  lascivious 
pamphlet  sufficiently  charges  that  he  knew 
the  character  of  such  pamphlet.  KondsL 
V.  U.  S.,  (C  C  A.  7th  Cir.  1908)  166 
Fed.  91,  92  C  C  A.  76,  22  L.  R.  A. 
(N.  S.)   304. 

An  indictment  charging  the  defendant 
with  "wilfully,  unlawfidly,  wrongfully, 
and  knowingly"  mailing  an  obscene  cir- 
cular giving  information  where  an  obscene 
book  might  be  obtained,  the  sufficiency  of 
which  is  not  questioned  before  verdict,  ia» 
upon  motion  in  arrest  of  judgment,  to  be 
taken  as  meaning  that  the  circular  was 
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mailed  with  knowledge  of  its  contents  and 
of  the  book  respecting  which  it  gave  in- 
formation. Burton  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1908)   142  Fed.  67,  73  C.  C.  A.  243. 

An  indictment  for  mailing  nonmailable 
newspapers  which  fails  to  allege  that  the 
defendant  knew  the  content*  "of  the  article 
in  the  newspaper  when  it  was  by  him  de- 
posited in  the  mails  is  insufficient.  U,  S. 
V.  Clifford,  (C.  C.  W.  Va.  1900)  104  Fed. 
296. 

As  to  identity  of  letter. — ^An  indictment 
for  depositing  in  the  post  office  a  letter 
giving  information  where,  how,  and  of 
whom  might  be  obtained  an  article  de- 
signed and  intended  for  procuring  abor- 
tion, which  fails  to  set  out  the  letter  or 
give  any  reason  therefor,  and  contains  no 
allegation  which  identifies  the  letter  in 
question,  is  insufficient.  U.  S.  i?.  Tubbs, 
( D.  C.  S.  D.  1899 )  94  Fed.  356.  See  also 
Bates  c.  U.  S.,  (N.  D.  111.  1881)  10 
Fed.  92. 

Aa  to  character  of  letter. —  Upon  an  in- 
dictment for  mailing  a  letter  giving  in- 
formation where  offensive  literature  may 
be  obtamed,  it-  is  sufficient  to  allege  its 
character  and  leave  further  disclosures  to 
the  introduction  of  evidence.  Grimm  v. 
V.  S.,  (1895)  156  U.  S.  604,  15  S.  Ct. 
470,  39  U.  S.  (L.  ed.)  550;  De  Gignac  v. 
V.  S.,  (C.  C.  A.  7th  Cir.  1902)  113  Fed. 
197.  52  C.  C.  A.  71.  See  also  U.  S.  v. 
Grimm,  (E.  D.  Mo.  1891)  45  Fed.  558; 
Bates  t?.  U.  S.,  (N.  D.  111.  1881)  10 
Fed.  92. 

An  indictment  for  depositing  for  mail- 
ing a  notice  of  where  an  article  to  prevent 
conception  could  be  obtained  should  set 
out  such  notice  unless  it  is  of  such  char- 
acter because  of  obscenity  or  lengthiness 
that  it  cannot  be  spread  upon  the  records. 
U.  S.  V.  Kaltmeyer,  (E.  D.  Mo.  1883)  16 
Fed.  760. 

An  indictment  sufficiently  describes  the 
letter,  where  it  sets  out  sufficient  thereof 
to  identify  it  and  alleges  that  the  contents 
are  so  obscene,  lewd,  and  lascivious  as  to 
be  improper  to  spread  on  the  records  of 
the  court,  and,  if  the  defendant  desires 
more  specific  information  as  to  such  con- 
tents, he  mav  apply  for  a  bill  of  par- 
ticulars. Rinker  c.  U.  S.,  (C.  C.  A.  8th 
Cir.  1907)    151  Fed.  755,  81  C.  C.  A.  379. 

An  averment  that  defendant  knowingly 
deposited  in  a  post  office  for  mailing  cir- 
culars giving  information  how,  where,  of 
whom,  and  by  what  means  obscene,  lewd, 
and  lascivious  books  might  be  obtained, 
and  that  defendant  unlawfully  and  know- 
ingly meant  and  intended  thereby  to  give 
such  information,  is  a  sufficient  averment 
that  defendant  knew  the  character  and 
contents  of  such  circulars,  and  it  is  not 
necessary  to  set  out  the  same,  nor  to  fur- 
ther characterize  or  describe  the  books  re- 
ferred to  therein  than  to  aver  that  they 
were  obscene,  lewd,  and  lascivious.     Shep- 


ard  r.  U.  S.,  (C.  C.  A.  8fh  Cir.  1908)  160 
Fed.  584,  87  C.  C.  A.  486. 

An  indictment  states  an  offense  where 
it  sets  out  a  letter  written  to  defendant 
inquiring  for  some  medicine  or  other 
means  for  accomplishing  an  abortion,  and 
a  letter,  alleged  to  have  been  mailed  by 
defendant  in  reply,  which,  when  read  in 
connection  with  the  letter  of  inquiry,  in 
the  effect  offers  for  a  stated  consideration 
to  effect  the  desired  result  by  some  treat- 
ment or  operation,  although  the  particular 
means  is  not  specified ;  the  word  "  thing," 
as  used  in  the  statute,  being  a  comprehen- 
sive term,  which  includes  any  kind  of 
treatment  or  operation.  U.  S.  v.  Somers, 
(S.  D.  Cal.  1908)  164  Fed.  259. 

An  indictment,  which  charges  defendant 
with  depositing  on  a  day  named  in  the 
United  States  mail  a  letter  containing  in- 
formation where  and  of  whom  articles  in- 
tended to  prevent  conception  could  be  ob- 
tained, addressed  to  a  person  named  at 
Goshen,  Ind.,  but  which  contains  no  copy 
of  the  letter,  no  averment  that  it  is  so 
indecent  as  to  be  unfit  to  be  spread  upon 
the  record  of  the  court,  and  no  allegation 
of  its  date,  of  the  name  signed  to  it,  of 
the  place  where  it  was  mailed,  or  of  any 
words,  figures,  or  marks  which  it  contains, 
whereby  it  can  be  identified,  does  not  state 
the  facts  which  constitute  the  offense 
charged  with  such  clearness  and  certainty 
as  to  enable  the  defendant  to  avail  himself 
of  a  conviction  or  acquittal  thereon  in 
defense  to  a  second  prosecution  for  the 
same  offense,  and  it  is  insufficient  in  the 
face  of  a  motion  in  arrest  of  judgment. 
Floren  f?.  U.  S.,  (C.  C.  A.  8th  Cir.  1911) 
186  Fed.  961,  108  C.  C.  A.  577,  following 
Grimm  r.  U.  S.,  (1894)  156  U.  S.  604,  15 
S.  Ct.  470,  39  U.  S.  (L.  ed.)  550;  Kosen  v. 
U.  S.,  (1896)  161  V.  8.  29,  16  S.  Ct.  434, 
40  r.  S.   (L.  ed.)   606. 

Noftmailahle  matter. — ^An  indictment 
under  this  section  which  fails  to  aver  that 
the  papers  mailed  were  nonmailable  mat- 
ter, Dut  merely  relies  upon  a  copy  as  evi- 
dence thereof  without  specifically  charging 
that  it  was  in  violation  of  the  statute,  is 
insufficient.  U.  S.  v.  Clifford,  (C.  C  W. 
Va.  1900)  104  Fed.  296. 

Aa  to  possession, —  In  an  indictment 
under  this  section  for  wrongfully  using 
the  mails  for  transmitting  information  to 
others  of  the  place  where  obscene  pictures 
could  be  obtained,  an  allegation  of  posses- 
sion is  merely  the  statement  of  a  fact 
tending  to  interpret  the  letter  which  the 
defendant  wrote  and  placed  in  the  post 
office,  and  is  therefore  not  improper. 
Grimm  v.  U.  S.,  (189ri)  156  U.  S.  604,  15 
S.  Ct.  470,  39  U.  S.   (L.  ed.)  550. 

"  The  offense  here  denounced  is  the  giv- 
ing of  information  by  mail  where  obscene 
matter  may  be  obtained.  Any  communi- 
cation by  mail  which  does  this  is  action- 
able.   The  gist  of  the  offense  is  the  giving 
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of  the  information  by  mail.  It  is  not 
necessary  to  aver  ownership  or  possession 
of  the  obscene  matter."  De  Gignac  v.  U. 
S.,  (C.  C.  A.  7th  Cir.  1902)  113  Fed.  197, 
52  0.  0.  A.  71.  See  also  U.  S.  c.  Bott, 
(1873)  11  Blatchf.  346,  24  Fed.  Cas.  No, 
14,626. 

In  this  case  the  statute  makes  it  an 
offense  to  mail  a  notice  showing  where,  or 
how,  or  by  whom,  or  by  what  means  the 
articles  may  be  obtained  or  made;  but 
the  indictment  alleges  it  in  the  conjunc- 
tive, "  where  they  may  be  had  and  made.'* 
The  proof  of  either  is  an  offense,  and 
proof  of  either  would  be  sufficient  to  sup- 
port the  charge  made  in  the  indictment, 
xhis,  however,  is  a  question  of  proof 
which  does  not  affect  the  decision  on  de- 
murrer. U.  S.  f.  Kelly,  (1876)  3  Sawy. 
666,  26  Fed.  Cas.  No.  15,514. 

The  place  where  the  objectionable  mat- 
ter may  be  obtained  must  be  averred  in 
the  writing  itself  or  by  way  of  explana- 
tion. De  Gignac  v.  U.  S.,  (C.  C.  A.  7th 
Cir.  1902)  113  Fed.  197,  52  C.  C.  A.  71. 

An  indictment  which  charged  that  the 
defendant  mailed  a  letter  consisting  of  the 
figures  "938"  and  ''  100"  posted  on  the 
back  of  a  circular,  in  answer  to  a  letter 
of  inquiry  as  to  a  proposed  abortion,  and 
which  stated  that  the  figures  so  posted  on 
the  back  of  the  circular  "then  and  there 
gave  information  that  divers  aiiticles  and 
things  designed,  adapted,  and  intended  for 
producing  abortion  might  be  obtained  at 
938  Fillmore  street  at  a  cost  of  $100? 
sufficiently  charged  an  offense.  Wetzel  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1916)  233  Fed. 
a84,  147  C.  C.  A.  658. 

In  an  indictment  for  mailing  an  adver- 
tisement containing  information  as  to  pro- 
hibited articles,  it  is  not  necessary  that 
any  particular  article,  or  its  specific  prop- 
erties, should  be  indicated  in  the  adver- 
tisement. An  advertisement  giving  in- 
formation where  and  of  whom  articles  for 
procuring  abortion  and  preventing  concep- 
tion may  be  obtained  or  made,  though  in- 
directly, is  as  much  within  the  meaning 
of  this  section  as  if  it  were  given  in  direct 
terms.  U.  S.  v,  Kelly,  (1876)  3  Sawy. 
666,  26  Fed.  Cas.  No.  15,514. 

Inform^ition  solicited. —  That  the  in- 
formation was  given  to  one  who  inquired 
for  or  desired  the  same  need  not  be 
averred.  De  Gignac  v.  U.  S.,  (C.  C.  A. 
7th  Cir.  1902)  113  Fed.  197,  52  C.  C. 
A.  71. 

Information  as  to  abortion, — An  indict- 
ment which  charged  that  the  defendant  by 
his  letter  intended  to  give  information  as 
to  where  or  by  whom  an  abortion  might 
be  produced,  not  as  to  where  or  by  whom 
it  would  be  produced  and  which  failed  to 
allege  facts  that  would  support  a  con- 
struction of  the  letter  as  conveying  and 
intending  to  e/)nvey  information  that  the 
act  would  be  performed,  was  held  to  be 
fatally  defective.     Hours  v.  U.  S.,   (C.  C. 


A  7th  Cir.  1916)  229  Fed.  960,  144  0.  C. 
A.  242. 

Objectionable  article  in  newspapers. —  It 
is  not  necessary  that  an  indictment  charge 
that  the  entire  contents  of  the  newspaper 
in  which  an  objectionable  article  appears 
is  obscene.  It  is  quite  sufficient  if  it  con- 
tain an  obscene,  lascivious,  lewd  or  filthy 
article.  Coomer  t\  U.  S.,  (C  C.  A.  8th 
Cir.  1914)  213  Fed.  1,  129  C.  C.  A 
617. 

Article  or  thing  designed  to  prevent  con- 
ception.-— ^An  indictment  must  state  v/hat 
the  particular  "  article  or  thing "  con- 
sisted of;  describing  it  with  at  least  such 
particularity  that  the  accused  may  not 
only  know  the  particular  charge  against 
him,  but  may  be  able  to  plead  the  judg- 
ment of  conviction  or  acquittal  in  bar  of 
a  second  prosecution.  U.  S.  r.  Pupke,  (E. 
D.  Mo.  1904 )   133  Fed.  243. 

On  or  about  a  given  date  sufficient.^ 
An  indictment  for  depositing  an  obscene, 
lewd,  and  lascivious  letter  in  the  mails,  is 
not  bad  because  it  alleges  that  the  offense 
was  committed  "  on  or  abodt "  a  given 
date,  where  it  shows  that  but  a  short  time 
elapsed  between  the  writing  of  the  letter 
and  the  finding  of  the  indictment;  the  de- 
fect being  one  of  form  only,  by  which  the 
defendant  was  not  prejudiced,  and  to  be 
disregarded  under  R.  S.  sec.  1026  (title 
Criminal  Law,  vol.  2,  p.  681).  Rinker 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1907)  151 
Fed.  755,  81  C.  C.  A.  379. 

Explanatory  averment  of  writing  inno- 
cent on  face. —  The  writing  need  not  in 
terms  describe  obscene  matter.  It  may  be 
innocent  and  harmless  on  its  face.  Yet  if 
it  in  fact  give  information  where  obscene 
matter  may  be  obtained,  and  the  explana- 
tory averment  so  states,  it  cannot  save  the 
plaintiffs  in  error  harmless  because  the 
obscene  matter  in  question  is  described  by 
the  indefinite  term  of  "  views."  De  Gignac 
V.  U.  S.,  (C.  C.  A.  7th  Cir.  1902)  113  Fed. 
197,  52  C.  C.  A.  71. 

"  Deposit  or  cause  to  be  deposited  for 
mailing  or  delivery" — Deposit  by  thirt^ 
person. —  It  is  not  essential  to  the  com- 
mission of  the  offense  prescribed  by  this 
section  that  the  objectionable  matter  be 
deposited  in  the  mail  by  the  offender  him- 
self, or  by  another  acting  under  his  ex- 
press direction;  he  being  equally  respon- 
sible if  it  is  deposited  therein  as  a  natural 
consequence  of  an  act  intentionally  done 
by  him  with  knowledge  of  its  probable 
effect.  Demolli  t?.  U.  S.,  (C.  C.  A.  8th 
Cir.  1906)  144  Fed.  363,  75  C.  C.  A.  365, 
7  Ann.  Cas.  121,  6  L.  R.  A.   (N.  S.)  424. 

So  an  indictment  charging  that  a  de- 
fendant deposited  in  the  mails  unmailable 
matter  includes  the  charge  that  he  caused 
such  matter  to  be  deposited,  it  being  im- 
material whether  he  deposited  it  by  bis 
own  hand  or  by  an  agent.  Shepard  v.  U. 
S.,  (C.  C.  A.  8th  Cir.  1908)  160  Fed.  584, 
87  C.  C.  A.  486. 
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DepcHt  in  letter  how. —  Under  such  an 
indictment  an  averment  that  prohibited 
matter  was  deposited  in  a  post  office  box 
is  sustained  by  proof  that  it  was  de- 
posited in  a  letter  box  placed  by  the  gov- 
ernment for  receiving  mail,  and  was  taken 
by  its  agents  from  such  box  to  the  post 
office,  and  there  stamped  and  sent  out. 
Shepard  t?.  U.  S.,  (C.  C.  A.  8th  Cir.  1908) 
160  Fed.  584,  87  C.  C.  A.  486. 

An  indictment  has  been  held  to  suffi- 
ciently charge  that  defendant  deposited 
an  obscene  letter  in  a  post  office  "for 
mailing  or  delivery,"  although  not  in  such 
language,  where  the  plain  and  reasonable 
meaning  of  the  language  used  is  that  such 
was  the  purpose  with  which  the  letter  wan 
deposited  in  the  post  office.  Rinker  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1907)  161  Fed. 
765,  81  C.  C.  A.  379. 

Address  or  direction  for  delivery, —  An 
indictment  which  fails  to  charge  that  the 
letter  contained  the  address  of  the  person 
to  whom  it  was  to  be  delivered  is  not 
defective.  The  court  said:  "The  gist  of 
the  offense  consists  in  the  depositing,  or 
causing  to  be  deposited,  to  be  conveyed  or 
delivered  by  the  mail,  any  letter  contain- 
ing or  relating  to  the  prohibited  matter, 
and  that  the  address  goes  only  to  the  point 
of  the  identification  of  the  letter  alleged  to 
have  been  deposited,  or  caused  to  be  de- 
posited, and  indicating  to  whom  or  where 
it  is  to  be  conveyed."  U.  S.  v.  Harris,  ( D. 
C.  Nev.  1903)   122  Fed.  651. 

But  in  U.  S.  f.  Brazeau,  (C.  C.  R.  I. 
1897)  78  Fed.  464,  it  is  said:  "The  sub- 
stance of  the  offense  is  the  employment  of, 
or  attempt  to  employ,  the  mails  for  the 
transmission  of  obscene  matter.  The  de- 
positing prohibited  by  this  statute  is  de- 
positing 'for  mailing  or  delivery.'  Thero 
must  be  a  purpose  or  intent  in  the  act  o 
depositing,  and  an  adaptation,  apparent  at 
least,  in  the  thing  deposited,  to  effect  that 
intent.  A  newspaper  without  address  or 
direction  for  delivery  is  not  even  appar- 
ently capable  of  effecting  that  intent." 
And  it  was  held  "that  an  allegation  that 
the  newspapers  were  addressed,  or  that 
direction  was  given  for  mailing  or  deliv- 
ery, is  requisite,  not  as  a  matter  of  de- 
scription or  identification  of  the  unmail- 
able  article,  but  as  an  averment  of  an  es- 
sential ingredient  in  the  offense,  and  that 
the  ingredient  is  not  supplied  by  the  gen- 
eral averment  that  the  newspapers  were 
deposited  *  for  mailing  and  delivery.' " 

"  But  if  an  obscene  book  is  deposited  in 
the  mail,  addressed  to  a  certain  person, 
it  is  not  necessary  to  allege  in  an  indict- 
ment for  such  an  act  that  the  person  to 
whom  it  was  addressed  was  not  one  of 
those  persons,  or  did  not  belong  to  a  clasA 
of  persons  to  whom  such  books  might  law- 
fully be  sent  by  mail.  If  it  be  a  fact  that 
the  defendant  in  any  case  was  justified  in 
sending  what  would  ordinarily,  be  deemed 
an  indecent  publication  through  the  mail, 


by  reason  of  the  calling,  profession,  or 
peculiar  need  of  the  person  to  whom  It 
was  sent,  that  is  a  matter  of  defense  to 
•be  brought  forward  by  the  defendant,  and 
he  may  do  so  on  a  plea  of  not  guilty.  Such 
a  defense  need  not  be  anticipated  by  any 
negative  averments  in  the  indictment,  as 
it  is  not  a  case  in  which  a  pleader,  in 
stating  an  offense,  is  rei^uired  to  nega- 
tive exceptions  contained  m  the  enacting 
clause  of  the  statute  declaring  the 
offense."  U.  S.  v.  Clarke,  (E.  D.  Mo. 
1889)   38  Fed.  500. 

Duplicity. — An  allefijation  in  an  indict- 
ment that  the  defendant  "  did  deposit,  and 
cause  to  be  deposited,"  etc.,  is  not  such 
duplicity  as  will  vitiate.  U.  S.  !?.  Janes, 
(S.  D.  Cal.  1896)  74  Fed.  545.  An  indict- 
ment charging  the  defendant  with  having 
mailed  a  letter  giving  information  where 
and  how,  and  of  whom  and  by  what 
means,  articles  and  things  designed  and 
intended  "  for  the  prevention  of  conception 
and*  for  the  procuring  of  abortion,"  might 
be  obtained,  does  not  charge  two  offenses. 
Lee  V.  U.  S.,  (C.  C.  A.  9th  ar.  1907)  156 
Fed.  948,  84  C.  C.  A.  448. 

Multiple  counts  for  same  offense. — An 
objection  to  an  indictment  that  it  charged 
one  offense  in  three  cpunts,  should  be 
made  by  motion  to  require  the  prosecution 
to  elect,  and  not  by  a  motion  to  quash. 
A  defect,  that  all  the  counts  are  for  the 
same  offense,  would  be  no  ground  for 
quashing  all  the  counts,  and  motions  to 
quash  are  not  favored  by  the  courts. 
Wetzel  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1916) 
233  Fed.  984,  147  0.  C.  A.  658. 

Repugnancy. —  Separate  counts  in  an 
indictment,  charging  violations  of  sec- 
tions 211  and  212,  respecting  the  same 
nonmailable  matter  in  controversy,  are 
not  repugnant.  Botsford  v.  U.  S.,  (C.  C. 
A.    6th    ar.    1914)    216    Fed.    610,    132 

C.  C.  A.  22. 

Power  of  court  on  demurrer. —  On  de- 
murrer to  an  indictment  the  court  has 
only  power  to  decide  whether  the  book 
or  paper  or  letter  is  so  clearly  innocent 
that  a  jury  should  not  pass  on  it  at  all. 
U.  S.  u.  Klauder,  (N.  D.  N.  Y.  1917)  240 

Fed.  501. 

VI.  Defenses 

Decoy  letters.— The  fact  that  the  in- 
formation forbidden  to  be  sent  by  this  sec- 
tion is  sent  in  answer  to  a  decoy  letter  by 
a  post-office  inspector  does  not  make  the 
inspector  an  accessory  to  the  crime  so 
that  his  testimony  must  be  considered  as 
that  of  an  Jicceesory.  Ackley  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1912)  2(K)  Fed.  217, 
118  C.  C.  A.  403. 

Where  a  government  official,  suspecting 
that  the  defendant  was  engaged  in  a  busi- 
ness otlensive  to  good  morals,  sought  in- 
formation directly  from  him  by  means  of 
letters  written  under  an  assumed  name, 
and  the  defendant  responding  thereto  vio- 
lated this  section  by  using  the  mails  to 
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convey  such  information,  he  cannot  plead 
in  defense  that  he  would  not  have  violated 
the  law  if  inquiry  had  not  been  made  of 
him  bv  such  government  official.  Grimm 
r.  U.  S.,  (1895)  156  U.  S.  604,  15  S.  Ct. 
470,  39  U.  S.  (L.  ed.)  5o0,  affirming  (E. 
D.  Mo.  1892)  50  Fed.  528,  folloired  in  An- 
drews V.  U.  S.,  (1896)  162  U.  S.  420,  16 
S.  Ct.  798,  40  U.  S.  (L.  ed.)  1023.  -See 
also  Price  v.  U.  S..  (1897)  165  U.  S.  311, 
17  S.  Ct.  366,  41  U.  S.  (L.  ed.)  727; 
Rosen  v.  U.  S.,  (1896)  161  U.  S.  29,  16  S. 
Ct.  434,  480,  40  U.  S.  (L.  ed.)  606;  U.  S. 
l\  Slenker,  (W.  D.  Va.  1887)  32  Fed.  691; 
U.  S.  V.  Kaltmeyer,  (E.  D.  Mo.  1883)  16 
Fed.  760;  Bates  r.  U.  S.,  (N.  D.  111.  1881) 
10  Fed.  92.  But  see  U.  S.  v.  Boeae.  (N. 
D.  Cal.  1891)  46  Fed.  917;  U.  S.  v.  WTiit- 
tier,  (1878)  5  Dill.  35,  28  Fed.  Cas.  No. 
16,688. 

But  in  U.  S.  r.  Adams,  (D.  C.  Ore. 
1894)  59  Fed.  674,  it  was  held  that  a  let- 
ter deposited  in  the  mail,  giving  infonp'a- 
tion  where  an  article  designed  to  prevent 
conception  may  be  obtained,  elicited  by 
means  of  decoy  letters  of  a  government 
detective,  was  not  within  K.  S.  sec.  3873 
( embodied  herein ) . 

Motive. —  In  a  prosecution  under  this 
statute  the  purpose  of  the  defendant  is 
immaterial  and  that  his  motive  was  good 
is  no  defense.  Knowles  r.  U.  8.,  (C.  C. 
A.  Sth  Cir.  1909)  170  Fed.  409,  95  C.  C. 
A.   579. 

A  criminal  intent  on  the  part  of  the  ac- 
cused is  not  necessary  to  a  conviction  un- 
der this  section.  The  mere  overt  act  of 
knowingly  placing  in  the  post  office  an 
obscene  print,  publication,  etc.,  is  suffi- 
cient, no  matter  how  laudable  the  defend- 
ant's motives.  U.  S.  v.  Harmon,  (D.  C. 
Kan.  1891)  45  Fed.  414.  See  also  U.  S. 
V.  Slenker,  (W.  D.  Va.  1887)  32  Fed. 
691. 

Defendant's  belief  as  to  character  of 
obscene  matter. —  In  a  prosecution  under 
this  section  the  inquiry  is  whether  or  not 
the  publication  chargwl  to  have  been  ob- 
scene was  in  fact  of  that  character,  and 
if  it  was,  and  the  defendant  knew  its  con- 
tents at  the  time  he  deposited  it  in  the 
mail,  it  is  not  material  that  he  himself 
did  not  regard  it  as  obscene.  Burton  v. 
U.  S.,  (C.  C.  A.  Sth  Cir.  1906)  142  Fed. 
57,  73  C.  C.  A.  243. 

"The  inquiry  under  the  statute  is 
whether  the  paper  charged  to  have  been 
obscene,  lewd,  and  lascivious  was  in  fact 
of  that  character,  and  if  it  was  of  that 
character,  and  was  deposited  in  the  mail 
by  one  who  knew  or  had  notice  at  the 
time  of  its  contents,  the  offense  is  com- 
plete, although  the  defendant  himself  did 
not  regard  the  paper  as  one  that  the  stat- 
ute forbade  to  be  carried  in  the  mails. 
Congress  did  not  intend  that  the  question 
as  to  the  character  of  the  paper  should 
depend  upon  the  opinion  or  belief  of  the 
person  wno,  with  knowledge  or  notice  of 


its  contents,  assumed  the  responsibility  of 
putting   it    in    the    mails   of    the    United 
States."    Rosen  r.  U.  S.,  (1896)  161  U.  S. 
29,  16  S.  Ct.  434,  480,  40  U.  S.    (L.  ed.) 
606. 

VII.    E\aDENCE 

Explanatory  of  matter  innocent  on 
its  face. —  Extrinsic  evidence  is  admis- 
sible to  show  that  a  letter  gives 
information  which  the  statute  pro- 
hibits being  given  through  the  mail,  and 
that  it  was  intended  to  convey  suck  in- 
formation. U.  S.  V.  Grimm,  (E.  D.  Mo. 
1892)  50  Fed.  528,  affirmed  (1895)  156 
U.  S.  604,  15  S.  Ct.  470,  39  U.  S.  (Lr.  ed.) 
550.  So,  statements  and  declarations 
made  by  the  accused,  either  before  or 
after  the  commission  of  the  offense,  from 
which,  in  connection  with  other  evidence, 
an  inference  of  guilt  may  be  drawn,  are 
admissible  against  him.  U.  S.  v.  Kline« 
(E.  D.  Pa.  1913)   201  Fed.  954. 

Evidence  of  certain  words  and  dialogue 
appearing  above  and  below  a  nonmailable 
picture  is  admissible  for  the  purpose  of 
identifying  and  characterizing  the  picture, 
in  order  that  the  jury  may  fully  under- 
stand the  nature  of  the  picture  com- 
plained of.  Tyomies  Pub.  Co.  r.  U.  S., 
(C.  C.  A.  6th  Cir.  1914)  211  Fed.  385, 
128  C.  C.  A.  47. 

Extenuating  obscene  matter. —  On  the 
trial  of  an  indictment  for  depositing  in 
the  mail,  for  mailing  and  delivery,  an  ob- 
scene book,  evidence  of  passages  of  a  sim- 
ilar character  from  other  books  and  pub- 
lications by  way  of  illustration  as  to  hovr 
that  sort  of  narrative  or  expression  is  re^ 
garded  in  standard  literature,  is  incompe- 
tent and  immaterial,  as  it  would  not  tend 
to  show  that  the  passage  in  question  waa 
not  obscene  or  that  the  passage  in  the 
book  offered  in  evidence  was  not  generally 
accepted  as.  obscene.  U.  S.  v.  Bennett, 
(I«79)  1-6  Blatchf.  338,  24  Fed.  Cas.  No. 
14,571, 

Evidence  of  motive. — Accused  beintr  on 
trial  for  sending  an  obscene  letter  through 
the  maijs,  directed  to  G.,  the  government 
offered  in  evidence  an  alleged  reply  to  a 
letter  wi'itten  to  accused  by  a  postal  in- 
spector, written  on  the  back  of  the  in- 
spector's letter,  which  the  government 
claimed  was  in  the  handwriting  of  accused, 
stating  that  accused  had  received  a  dental 
certiiicate,  and  was  glad  to  get  it,  because - 
it  saved  him  accepting  free  board  and 
lodging  for  six  months,  and  that,  while  he 
lik^  big  dinners,  he  did  not  like  to  im- 
pose  on  good  nature;  the  government 
claiming  that  this  had  reference  to  ac- 
cused's conviction  and  incarceration  before 
G.,  as  a  justice  of  the  peace,  on  a  charge 
of  practicing  dentistry  without  a  license. 
It  did  not  appear  that  the  inspector  had 
any  knowledge  of  accused's  incan-era- 
tion  as  claimeil.  It  was  held  that  the  let- 
ter was  nut  admissible  as  showing  motive 
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for  sending  the  alleged  obscene  letter  to 
G.  U.  S.  V.  North,  (D.  C.  Ore.  1911)  184 
Fed.  161. 

Evidence  of  subsequent  crime. —  On  a 
trial  for  mailing  prohibited  matter,  where 
the  question  was  whether  the  letters 
were  sent  through  the  mail,  evidence  that 
the  accused  subsequently  committed 
adultery  with  the  addressee  of  the  letters, 
is  irrelevant  —  proof  of  the  subsequent 
commission  of  another  crime  is  no  evid- 
ence of  the  earlier  commission  of  a  like 
or  a  different  crime.  Safter  v.  U.  S.,  (C. 
C.  A.  8th  Cir.  1898)  87  Fed.  329,  59  U. 
S.  App.  311,  31  C.  C.  A.  1. 

Character  of  prosecuting  witness. —  On 
the  trial  of  an  indictment  charging  the 
sending  through  the  mails  of  an  nulecent 
letter,  evidence  as  to  the  reputation  of 
the  prosecuting  witness  for  chastity  in 
the  community  is  not  admissible.  The 
statute  has  regard  only  to  the  char  act  cr 
of  the  letter,  and  not  to  the  character  of 
the  person  to  whom  it  is  addressed.  Rob- 
hins  t;.  U.  S.,  (C.  C.  A.  9th  Cir.  1916)  229 
Fed.  987,  144  C.  C.  A.  269. 

Character  of  defendant. —  So  likewise, 
evidence  as  to  defendant's  illicit  relations 
with  another  man's  wife,  is  immaterial  in- 
asmu(!h  as  such  evidence  is  purely  collat- 
eral and  can  in  no  wise  affect  the  guilt  or 
imiocence  of  the  defendant  under  the 
statute.  Toothman  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1912)  203  Fed.  218,  121  C.  C.  A.  424. 

Indentity  of  newspaper. — ^Advertise- 
ments of  jj^roprietorship,  appeiyring  in  t^e 
several  editions  of  a  newspaper  set  forth 
in  the  indictment,  are  admissible  to  prove 
the  identity  of  the  paper.  Dunlop  r.  (J. 
S.,  (1897)  1'66  U.  S.  486,  17  S.  Ct.  376, 
41  U.  S.  (U  ed.)  799. 

It  is  difiicult  to  see  how  the  identity  of 
the  paper,  called  the  Chicago  IMspatch, 
which  the  indictment  averred  that  the  de- 
fendant deposited  in  the  post  office  for 
mailing,  could  have  been  more  conclu- 
sively proved  than  by  the  production  of  a 
newspaper  called  the  Dispatch,  and  pur- 
porting to  be  the  official  paper  of  the 
city  of  Chicago.  In  that  particular  the 
paper  proved  itself.  Dunlop  v.  U.S., 
(1897)  165  U.  S.  486,  17  S.  Ct.  375,  41 
U.  S.   (L.  ed.)   799. 

Evidence  of  deposit  in  mail. —  The  proof 
of  deposit  in  the  nuul  consists  of  the  post- 
mark upon  the  envelope,  and  the  testi- 
mony of  the  post  office  officials.  Hoih  tlie 
English  and  American  oourt-s  have  held 
that  postmarks  afford  presumptive  proof 
of  deposit  in  the  mail.  U.  S.  v.  Williams, 
(E.  D.  N.  Y.  1880)  3  Fed.  484. 

Sufficiency  of  evidence  —  The  gist  of  the 
offense  is  the  misuse  of  the  mail  —  mail- 
ing or  causing  to  be  mailed  of  letters  or 
packages  which  are  forbidden.  It  is 
essential  to  conviction  that  it  should  be 
shown  by  the  proof  that  the  accused  did 
mail  or  cause  to  be  mailed  the  offending 
letter  or  package.    Harxey  c.  U.  S.  (C.  C. 


A.  2d  Cir.  1903)  126  Fed.  357,  61  C.  C.  A. 
61.  See  also  U.  S.  v.  Bebout,  (N.  D. 
Ohio  1886)  28  Fed.  522,  wherein  in 
charging  the  jury,  the  court  said :  "  Three 
things  must  be  established  by  the  govern- 
ment to  authorize  the  conviction  of  the  de- 
fendants: First,  that  the  paper  contain- 
ing the  objectionable  matter  was  deposited 
by  them,  or  that  they  caused  it  to  be  de- 
posited; second,  that  the  defendants  knew 
that  the  paper  contained  the  matter  de- 
scribed; and  third,  that  the  pulilication 
was  obscene,  lewd,  lascivious  or  indecent. 
The  failure  to  make  out  either  one  will 
entitle  the  defendants  to  an  acquittal." 
.  Deposit  by  third  person. — "  It  is  further 
objected  that  the  deposit  of  the  book,  let- 
ters, circulars,  etc.,  in  the  mail  was  not 
done  by  the  plaintiff  in  error  himself,  but 
by  another  person.  The  language  of  the 
statute  shows  clearly  that  it  was  intended 
to  prevent  any  one  from  violating  the  law 
by  another  aa  well  as  by  himself,  and  the 
jury  were  specially  instructed  by  the  Dis- 
trict Court  that  they  must  be  satisfied 
that  the  act  done  was  authorized  by  the 
plaintiff  in  error;  in  other  words,  that  he 
caused  it  to  be  done  through  another." 
Bates  V.  U.  S.,  (N.  D.  111.  1881)  10  Fed. 
92. 

Information  as  to  abortion. —  For  evi- 
dence held  to  be  sufficient  to  sustain  a  con- 
viction under  this  section,  see  Kemp  v.  U. 
S.,  (1914)  41  App.  Cas.  (D.  C.)  539,  51 
L.R.  A.  (N.  S.)  825. 


VIII.  Tbial 

1.  Question  for  Court 

Preliminary  determination  of  character 
of  publication. —  The  authority  of  the 
court  to  pass  preliminarily  upon  the 
meaning  and  effect  of  language  used  in 
writings  under  indictments  for  violation 
of  this  section,  where  the  objectionable 
matter  is  not  copied  in  the  indictment, 
may  be  said  not  to  be  entirely  free  from 
embarrassment,  since  a  demurrer  cannot 
be  interposed  for  the  purpose  because  the 
alleged  obscene  matter  is  not  a  part  of 
the  record.  But  this  difficulty  does  not 
arise  upon  the  motion  to  quash  and  the 
filing  of  the  bill  of  particulars  thereunder. 
A  motion  to  quash  is  much  broader  and 
less  technical,  and  is  addressed  to  the 
sound  discretion  of  the  court ;  and  in  con- 
sidering the  same,  with  a  view  of  reach- 
ing a  just  conclusion,  matters  dehors  the 
record  or  not  strictly  a  part  of  the  record 
may  be  considered.  Every  reason  would 
seem  to  indicate  that  relief  should  be  af- 
forfUnl  preliminarily  as  well  as  at  the 
trial,  in  a  proper  case,  since  the  accused 
is  clearly  entitled  to  make  his  defense  by 
preliminary  motion  as  well  as  by  plea  of 
not  guilty  and  motion  in  arrest  of  judg- 
ment, and  there  would  seem  to  be  no  good 
reason  why  the  expense  and  delay  of  a 
trial  should  be  incurred  if  in  the  end  the 
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court  would  hold  there  was  no  case  be- 
cause of  the  insufficiency  of  the  writing 
or  publication  as  coming  within  the  stat- 
ute. The  practice  is  nreliminarily  to 
determine  the  legal  sufficiency  of  the 
writing  or  publication  as  coming  within 
the  statute,  where  the  question  is  timely 
and  appropriately  raised.  U.  S.  v.  Jour- 
nal Ck).,  (E.  D.  Va.  1912)   197  Fed.  415. 

Matter  of  law. —  If  the  publication  com- 
plained of  is  such  that  it  could  not  by 
any  reasonable  judgment  be  held  to  come 
within  the  prohibition  of  the  law,  then 
it  becomes  the  duty  of  the  court  a.s  matter 
of  law  to  "pass  upon  the  same.  U.  S.  r. 
Journal  Co.,  (E.  D.  Va.  1912)  197  Fed. 
415. 

It  is  within  the  province  of  the  court 
to  construe  the  objectionable  matter  in 
controversy  so  far  as  necessary  to  decide 
whether  a  verdict  establishing  its  ob- 
scenity would  be  set  aside  as  against  evi- 
dence and  reason.  U.  S.  v.  Smith,  (E.  D. 
Wis.  1891 )   45  Fed.  47C. 

Spreading  obscene  matter  on  record. — 
Whether  or  not  a  writing  charged  to  have 
been  deposited  in  a  post-office  in  violation 
of  law  IS  too  obscene,  lewd,  and  lascivious 
to  be  spread  upon  the  records  is  a  ques* 
lion  which  is  within  the  discretion  of 
the  court  to  determine.  Rinker  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1907)  151  Fed.  755,  81 

C.  C.  A.  379. 

It  is  within  the  discretion  of  the  court 
to  determine  whether  the  matter  in  con- 
troversy is  fit  to  be  spread  upon  the  rec- 
ords. And  to  the  action  of  the  court  on 
this  question,  error  will  not  lie.  Dunlop 
V.  U.  S.,  (1897)  165  U.  S.  486,  17  S.  Ct. 
375,  41  U.  S.   (L.  ed.)    799. 

2.  Question  for  Jury 

It  is  a  question  for  the  jury  whether  the 
matter  in  controversy  is  lewd,  obscene  or 
lascivious  within  this  section.  U.  S.  i*. 
Harhion,  (D.  C.  Kan.  1891)  45  Fed.  414; 
V.  S.  f?.  Benedict,  (S.  I).  N.  Y.  1908)  165 
Fed.  221;  Konda  t*.  U.  S.,  (C.  C.  A.  7th 
Cir.  1908)  166  Fed.  91,  92  C.  C.  A.  75.  22 
L.  R.  A.  (N.  S.)  304.  See  also  U.  S.  v. 
Bennett,  (1879)  16  Blatchf.  338,  24  Fed. 
Cas.  No.  14,571. 

The  question  of  the  character  of  the 
contents  of  the  paper  —  namely,  whether 
it  comes  within  the  inhibited  class  named 
in  this  section  —  is  one  ordinarily  to  be 
determined  by  the  jury  under  appropriate 
instructions  from  the  court  —  tliat  is, 
when  there  is  such  doubt  as  to  the  mean- 
ing and  effect  of  tlic  aamc,  that  persons 
would  reasonably  differ  in  respect  thereto. 
U.  S.  V.  Journal  Co.,  (E.  D.  Va.  1912) 
197  Fed.  415. 

Whether  a  letter  was  "  filthy,"  and  thus 
nonmailable,  within  this  section,  is  a  ques- 
tion for  the  jury.     U.  S.  v.  Dempsey,  (E. 

D.  Ark.  1911)    188  Fed.  450. 


Whetlier  a  book  is  obscene  must  be  de- 
termined by  the  jury  when  the  book  has 
been  made  a  part  of  the  record,  by  bill  of 
particulars  as  a  part  of  the  indictment, 
the  court's  only  power  on  demurrer  being 
to  decide  whether  the  book  is  so  clearly 
innocent  that  the  jury  should  not  pass 
upon  it  at  all.  U.  S.  i\  Kennerley,  (S.  D. 
N.  Y.  1913)  209  Fea.  119.  See  also  Tyo- 
mies  Pub.  Co.  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1914)  211  Fed.  385,  128  C.  C.  A.  47, 
wherein  it  was  held  that  the  question  as 
to  whether  alleged  nonmailable  matter  is 
obscene,  filthy,  lewd  and  lascivious,  as  de- 
fined by  the  trial  judge,  was  a  question 
for  the  jury. 

**  It  wa«  claimed  at  the  argument,  and 
conceded  by  the  attorney  for  the  govern- 
ment, that  the  defendant  is  entitled  to 
take  the  opinion  of  the  court  by  demurrer 
whether  the  matter  set  forth  was  or  was 
not  obscene.  That  would  seem  to  be  the 
rule  in  England,  but  is  one  not  followini 
in  this  country.  Ordinarily  it  is  a  ques- 
tion for  the  determination  of  a  jury.  But 
it  is  within  the  province  of  the  court  to 
construe  the  objectionable  document  so 
far  as  necessary  to  decide  whether  a  ver- 
dict establishing  its  obscenity  would  be 
set  aside  as  against  evidence  and  reason." 
U.  S.  r.  Smith,  (E.  D.  Wis.  1891)  45  Fed. 
476. 

"At  this  point,  however,  arises  theaaes- 
tion  whether  it  is  the  province  of  the 
court  or  jury  to  determine  with  respect  to 
a  given  publication  if  it  is  obscene  or 
otherwise.  J  am  of  the  opinion  that  the 
ultimate  solution  of  that  question  rest-a 
with  the  jury  to  the  same  extent  that  in 
civil  prosecutions  for  libel,  and  in  crimi* 
nal  prosecutions  since  the  Declaratory 
Act  of  the  32  Geo.  III.,  ch.  60,  the  ques- 
tion whether  an  article  is  libelous  is  for 
the  jury,  under  proper  directions  given 
by  the  court."  U.  C.  r.  Clarke,  (E.  D. 
Mo.  1889 )   38  Fed.  600. 

In  a  prosecution  under  this  section 
there  is  a  preliminary  Question  for  the 
court  to  determine  whether  the  writin|^ 
could  by  any  reasonable  judgment  be  held 
to  come  within  the  prohibition  of  the  law, 
and,  whenever  reasonable  minds  might; 
reach  different  conclusions  as  to  its  char- 
acter, it  is  the  duty  of  the  court  to  sub- 
mit the  question  to  the  jury.  The  courfc 
cannot  properly  in  any  case  declare  the 
writing  to  be  within  the  statute  as  matter 
of  law.  Knowles  v,  U.  S.,  (C.  C.  A.  8tK 
Cir.  1909)    170  Fed.  409,  96  C.  C.  A.  679. 

Whether  or  not  a  newspaper  article 
commenting  on  the  death  of  a  young  un* 
married  woman  as  the  result  of  an  at- 
tempted  abortion,  and  in  effect  approving^ 
fornication  and  condemning  society  for  its 
attitude  toward  it,  was  within  this  sec- 
tion is  a  question  for  the  jury.  Knowles 
t?.  U.  S.,  (C.  C.  A.  8th  Cir.  1909)  170  Fed. 
409,  9&  C.  C.  A.  679. 
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Si:c.  212.  [Libelous  and  indeoent  wrappers  and  envelopes.]  All  hiatter 
otherwise  mailable  by  law,  upon  the  envelope  or  outside  cover  or  wrapper 
of  which,  or  any  postal  card  upon  which,  any  delineations,  epithets,  terms, 
or  language  of  an  indecent,  lewd,  lascivious,  obscene,  libelous,  scurrilous, 
defamatory,  or  threatening  character,  or  calculated  by  the  terms  or  man- 
ner  or  style  of  display  and  obviously  intended  to  reflect  injuriously  upon 
the  character  or  conduct  of  another,  may  be  written  or  printed  or  other- 
wise impressed  or  apparent,  are  hereby  declared  nonmailable  matter,  and 
shall  not  be  conveyed  in  the  mails  nor  delivered  from  any  post-office  nor 
by  any  letter  carrier,  and  shall  be  withdrawn  from  the  mails  under  such 
regulations  as  the  Postmaster-General  shall  prescribe.  Whoever  shall 
knowingly  deposit  or  cause  to  be  deposited,  for  mailing  or  delivery,  any- 
thing declared  by  this  section  to  be  nonmailable  matter,  or  shall  knowingly 
take  the  same  or  cause  the  same  to  be  taken  from  the  mails  for  the  purpose 
of  circulating  or  disposing  of  or  aiding  in  the  circulation  or  disposition  of 
the  same,  shall  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned 
not  more  than  five  years,  or  both.    [35  Stat,  L.  1129.] 

This  section  was  drawn  from  the  Act  of  June  18,  1878,  ch.  394,  §  1,  25  Stat.  L.  187, 
as  amended  by  an  Act  of  Sept.  26,  1888,  ch.  1039,  i  I,  2i5  Stat.  L.  496,  which  was 
repealed  by  section  341,  imfra,  this  title. 

The  only  changes  consisted  in  the  substitution  of  the  word  "  Whoever  "  at  the  begin- 
ning of  the  last  sentence  for  the  words  ''And  any  person  who,"  the  substitution  of  the 
word  *'  or  "  preceding  the  words  "  shall  knowingly  take  the  same  or  cause  the  same 
to  be  taken,"  etc.,  for  the  words  **  and  any  person  who/'  and  the  substitution  of  the 
provisions  of  the  text  relating  to  fine  and  imprisonment  for  the  provisions  of  the 
original  section,  whicli  were  as  follows :  *'  shaU,  for  each  and  every  offefise,  upon 
conviction  thereof,  be  fined  not  more  than  five  tliousand  dollars,  or  imprisoned  at 
hard  labor  not  more  than  five  years,  or  both,  at  the  discretion  of  the  court." 


For  a  hiatory  of  the  legislation  on  this 
subject,  see  U.  8.  v.  Smith,  (C.  C.  Ky. 
1882)  11  Fed.  663;  Botsford  i\  U.  S.,  (C. 
C.  A.  0th  Cir.  2914)  216  Fed.  510,  132  C. 
C.  A.  22. 

Purpose  of  statute. — **  Congress  has  en- 
acted this  statute  [Act  of  Sept.  26,  1888, 
noted  above,  and  embodied  herein].  It  in 
no  wise  affords  a  person  assailed  through  a 
paper  or  pamphlet  redress  fur  injuries  or 
damages  thereby  suffered.  The  determina- 
tion of  such  questions  is  properly  left  witli 
the  state  or  other  courts,  under  other  and 
different  proceedings.  But  at  the  date  of 
the  enactment  of  the  present  statute  there 
existed  an  evil  against  which  this  statute 
was  expressly  aimed.  The  mails  of  the 
country  were  used  for  the  carriage  of 
scQirilous  and  defamatory,  etc.,  matter, 
which  was  so  mailed  as  to  be  exposed  to 
the  eyes  of  the  employees  in  the  Post-Office 
Department.  This  was  the  mischief  to 
remedy  which  Congress  legislated.  It  has 
not  declared  that  such  matter  shall  not  be 
carried  in  the  mails.  Whether  such  a 
widespread  or  flagrant  abuse  of  the  mails 
may  be  at  any  time  occasioned  by  mailing 
of  such  publications,  and  when,  as  that 
the  mails  shall  be  entirely  closed  to  them, 
is  for  Congress  to  determine.  As  this 
statute  now  stands,  defendant  is  not  liable 
thereunder,  except  when  by  his  method  of 
sending  his  paper  through  the  mails,  he 
afaall  so  expose  the  objectionable  matter 


on  the  *  envelope,  outside  cover,  or  wrap- 
per.'" U.  S.  V.  Burnell,  (S.  D.  la.  1896) 
75  Fed.  824. 

Construction. —  This  provision  relates 
to  the  external  appearance,  and  is  a  pro- 
tection against  delineations  or  words 
which  will  convey  or  imply  insult,  threat, 
or  harm  to  the  person  addressed,  operat- 
ing either  directly  in  injurying  his  feel- 
ings, or  indirectly  by  attracting  the  notice 
of  other  persons,  and  raising  injurious  in- 
ferences. This  protection  concerning  the 
mail  service  is  clearly  within  the  purview 
of  Congress;  it  is  just  and  necessary;  and 
in  that  view  these  enactments  should  re- 
ceive the  utmost  liberality  of  construction 
within  the  rules  of  criminal  jurisprudence, 
to  purge  the  mails  of  injurious  and  im- 
proper uses.  In  re  Barber,  (E.  D.  Wis. 
1896)  75  Fed.  980. 

The  statute  applies  only  to  matter  ex- 
hibited upon  an  inclosing  wrapper  or 
cover,  and  not  to  matter  which  is  con- 
tained in  the  body  of  the  thing  mailed; 
the  statute  being  one  constituting  a  crimi- 
nal offense,  cannot  be  extended  by  con- 
struction to  cases  where  then',  is  no  wrap- 
per or  cover  at  all,  even  though  such  cases 
may  be  within  the  reason  and  policy  of 
the'  enactment.  U.  S.  t\  Gee,  (W.  D. 
Mich.  1890)   45  Fed.  194. 

Contrasted  with  section  an. —  Con- 
cededly  sections  211  and  212  wore  in- 
tended* to  define  distinct  offenses.    Broad- 
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ly  considered,  and  apart  from  mere  defin- 
ition of  what  is  designed  to  be  excluded 
from  the  mails,  the  first  relates  to  forbid- 
den matter  which  may  or  may  not  be 
concealed  from  view  by  any  sort  of  non- 
QJf ending  inclosure,  and  the  second  to  for- 
bidden matter  displayed  on  an  "  envelope 
or  outside  cover  or  wrapper  ...  or 
any  postal  card  ";  statecl  in  another  way, 
the  one  class  of  offenses  may  be  said  to  be 
of  a  general  nature,  and  the  other  spe- 
cific, as  respects  the  mails,  and  the  most 
obvious  legislative  purpose  to  be  deduced 
from  the  language  employed  is  that  the 
two  classes  shall  be  treated  as  alike  inde- 
pendent of  each  other  and  consistent. 
Botsford  V.  U.  S.,  (C.  C.  A.  6th  Cir.  1914) 
215  Fed.  510,  132  C.  C.  A.  22. 

Authority  of  Postmaster-GeneraL — 
"This  law  (Act  of  Sept.  26,  1888,  em- 
bodied herein)  vests  the  postmaster-gen- 
eral with  power  to  exclude  nonmailable 
matter  from  the  mails,  and,  by  reasonable 
implication,  with  authority  to  determine 
what  matter  is  nonmailable;  and  the 
courts  cannot  review  his  action  unless  he 
acts  maliciously  or  fraudulently  or  ex- 
ceeds his  authority."  Davis  v.  Brown,  (8. 
D.  Ohio  1900)    103  Fed.  900. 

**  Outside  cover  or  wrapper." — ^WTien  the 
cover  containing  obnoxious  matter  over- 
spreads or  overlaps  the  pamphlet  or  paper 
mailed,  it  is  an  "  outside  cover "  even 
though  it  is  not  an  "  inclosing  wrapper  or 
cover "  and  is  of  the  same  color  as  the 
inner  paper.  U.  S.  v.  Burnell,  (S.  D.  la. 
1896)  76  Fed.  824.  The  provision  of 
this  section  prohibiting  the  mailing  of 
matter,  otherwise  mailable  by  law,  upon 
the  "  envelope  or  outside  cover  or  wrapper 
of  which,  or  any  postal  card  upon  which," 
certain  scurrilous  and  defamatory  mat- 
ter appears,  does  not  apply  to  a  news- 
paper upon  the  outside  of  which  is 
printed  defamatory  matter,  where  the 
pap^r  is  so  folded  as  to  bring  the  matter 
to  view  but  is  mailed  without  any  wrapper 
or  covering,  the  address  being  written 
upon  the  paper  itself.  U.  S.  r.  Higgins, 
(W.  D.  Ky.  1912)   194  Fed.  539. 

**  Delineation." —  The  term  delineation 
signifies  representations  expressed  other- 
wise than  by  language,  as  by  the  use  of 
figures,  drawings,  colors,  etc.  '  Tlius  where 
the  method  of  a  collection  agency  was  to 
address  a  dunning  letter  to  the  delin- 
quent debtor,  enclosed  in  a  pink  envelope 
the  first  time,  and  afterw'arus  to  forward 
another  such  letter  in  a  black  envelope 
addressed  in  white  letters,  and  the  evi- 
dence showed  that  the  postal  employees 
understood  that  the  meaning  and  object 
of  this  was  to  coerce  payment  by  thus 
exposing  the  person  addressed,  it  was  held 
that  this  was  a  "  delineation  "  within  the 
statute.  U.  S.  v.  Dodge,  (E.  D.  Pa.  1895) 
70  Fed.  235. 

"  Epithet."— "  The  gist  of  the  word 
'  epithet '  in  this  section  is  the  thought  or 
imputation    conveyed    by   the    words    cm- 


ployed,  and  not  the  particular  parts  of 
speech  used  to  convey  it.  I  am  satisfied 
that  Congress  did  not  intend  to  employ 
the  word  *  epithet  *  in  its  rcBtricted 
sense,  and  my  only  doubt  is  whether  the 
statute  was  not  intended  to  embrace  all 
scurrilous  and  indecent  communication.  1 
think  the  jury  are  at  liberty  to  infer, 
from  the  postal  card  in  question  in  this 
case,  that  the  writer  intended  to  impute 
.  .  .  an  illicit  connection  with  a  col- 
ored man,  and  hence  that  it  contaiDs  an 
indecent  epithet  within  the  meaning  of  the 
statute."  U.  S.  v.  Pratt,  (1875)  27  Fed. 
Caa.  No.  16,082. 

The  epithet  "  notorious "  upon  an  en- 
velope following  the  name  ana  address  is 
not  calculated  to  reflect  injuriously  upon 
the  character  or  conduct  of  the  person 
addressed  and  is  not  within  the  statute. 
U.  8.  r.  Jarvis,  (N.  D.  Wash.  1894)  59 
Fed.  357. 

Indecent  language. —  The  connection  in 
which  the  word  "  indecent "  is  used,  taken 
with  the  history  of  the  legislation  upon 
the  subject,  leads  to  the  conclusion  that  it 
means  immodest,  impure;  and  that  lan- 
guage which  is  coarse  or  unbecoming,  or 
even  profane,  is  not  within  the  inhibition 
of  the  statute.  U.  S.  r.  Smith,  (C.  C.  Ky. 
1882)  11  Fed.  663.  That  which  shocks  the 
ordinary  and  common  sense  of  men  as  an 
"  indecency  "  is  the  test,  as  it  is  also  with 
the  other  descriptive  terms  of  the  statute. 
U.  S.  V.  Davis,  (W.  D.  Tenn.  1889)  38 
Fed.  326. 

**  Display."—  The  term  "  display  "  used 
in  the  statute  does  not  tend  to  limit  the 
terms  which  precede  it.  This  term  is  as 
applicable  to  the  word  "  delineations " 
as  it  is  to  writing  or  printing.  It  is  un- 
important that  the  signification  of  the 
device  may  be  confined  to  the  post  ofiice 
employees.  They  alone  would  see  the 
writing  or  printing  if  this  method  of  ex- 
pressing the  same  thing  was  employed. 
U.  S.  V.  Dodge,  (E.  D.  Pa.  1896)  70  Fed. 
236. 

Postal  card  —  Dtuming  message. —  A 
postal  card  demanding  the  payment  of  a 
debt,  stating  that  it  is  long  past  due  and 
that  a  collector  has  called  several  times, 
but  in  respectful  terms  and  with  no  intent 
apparent  to  put  it  in  such  form  as  to  at- 
tract public  notice,  or  to  make  it  offensive 
to  the  person  addressed,  was  held  not  to 
be  within  the  Act  of  Sept.  26,  1888  (em- 
bodied herein).  But  a  postal  card  on 
which  is  written  a  demand  for  the  pay- 
ment of  a  debt,  and  a  threat  to  sue,  or 
to  place  the  demand  in  the  hand  of  a  law- 
yer for  suit,  if  the  debt  is  not  paid,  is  now 
nonmailable  matter.  U.  S.  r.  Bavle,  (E. 
D.  Mo.  1889)   40  Fed.  664. 

A  postal  card  stating  that  the  writer 
would  garnishee  and  foreclose.,  but  disliked  ' 
to  do  so  if  the  addressee  would  only  be 
half  white,  indicates  that  the  person  ad- 
dressed was  dishonest,  and  taken  in  con- 
nection with  the 'Other  part  of  the  postal 
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demanding  a  payment  on  a  note  is  within 
the  statute,  fj.  S.  v.  Smith,  (D.  C.  Minn. 
1896)    69  Fed.  971. 

A  postal  card  stating  that  rent  was 
due  and  not  paid  and  that  the  matter 
would  be  placed  in  an  officer's  hands  if 
payment  were  not  made  by  a  certain  date 
was  held  not  to  be  witliin  the  Act  of 
Sept.  26,  1888  (embodied  herein).  U.  S. 
r.  Elliott,   (D.  C.  Ky.  1892)   51  Fed.  807. 

The  expresiiion  on  a  postai  card,  "  I  see 
.  .  .  you  do  not  intend  to  pay  any  at- 
tention to  .  .  .  your  agreements," 
was  obviously  intended  to  reflect  upon  the 
character  and  conduct  of  the  person  ad- 
dressed, and  was  therefore  within  the  pro- 
visions of  the  Act  of  Sept.  26,  1888  (em- 
bodied herein).  U.  S.  v.  Simmons,  (D.  C. 
Conn.  1894)  61  Fed.  640. 

Threatening  language. — The  following 
language  written  upon  a  postal  card  was 
held  to  be  of  a  threatening  character: 
*•  In  re  Unique  Tailor  Co.  t*.  Fox,  District 
Court.  Your  breach  of  stipulation  has 
caused  this  case  against  you  to  be  again 
placed  in  the  hands  of  the  proper  officials 
for  serving  summons  and  complaint  — 
this  was  held  up  since  Aug.  2d  and  was 
to  be  held  until  18th  inst. —  you  will 
find  same  directed  to  you  at  proper  ad- 
dress this  time  and  no  nonsense  will  be 
tolerated  as  before."  U.  S.  t*.  Prender- 
gast,  (D.  C.  Ore.  1916)  237  Fed.  410. 

F*or  language  used  on  postals  held  not 
to  be  of  a  ''  threatening  character,"  see  U. 
S.  i\  SinMnons,  (D.  0.  Conn.  1894)  61  Fed. 
640. 

For  language  held  to  be  *'  indecent," 
**  scurrilous,"  and  *'  defamatory,"  when 
nsed  on  a  postal,  see  U.  S.  v.  Davis,  (W. 
D.  Tenn.  1889)  38  Fed.  306. 

Envelopes  from  collection  agencies. — 
Depositing  matter  in  the  mail  for  deliv- 
ery, upon  the  envelope  of  which  appear 
the  words  "  Excelsior  Collection  Agjency  " 

{irinted  in  very  large  full-faced  capital 
etters,  occupying  more  than  half  of  the 
envelope  and  separate  from  the  return  di- 
rections, was  held  to  constitute  an  of- 
fense under  the  Act  of  Sept.  26,  1888,  ch. 
1039  (embodied  herein).  U.  S.  r.  Brown, 
(C.  C.  Vt.  1890)  43  Fed.  136.  Compare 
Ex  p.  Doran,  (D.  C.  Minn.  1887)  32  Fed. 
76  (decided  under  K.  S.  sec.  3893,  em- 
bodied in  section  211,  supra,  p.  788). 
But  a  dunningletter  in  respectful  terms, 
enclosed  in  an  unsealed  envelope  bearing 


a  return  address  to  a  mercantile  collection 
agency  in  type  of  a  size  and  character 
common  to  business  use,  was  held  not  to 
be  within  the  statute.  In  re  Barber,  (E. 
D.  Wis.  1896)  75  Fed.  980. 

Offer  of  reward  for  kidnapping  on  face 
of  envelope. —  The  deposit  in  a  post-office 
of  a  stamped  envelope,  on  the  face  of 
which  was  printed  in  large  red  letters, 
"$1,000  reward  will  oe  paid  to  any  per- 
son who  kidnaps  Ex-Gov.  Taylor  and  re- 
turns him  to  Kentucky  authorities,"  con- 
stitutes a  violation  of  this  section.  War- 
ren f.  U.  S.,  (C.  C.  A.  8th  Cir.  1910) 
183  Fed.  718,  106  C.  C.  A.  156,  38  L.  R. 
A.  (N.  S.)  800. 

Sealed  letter. — A  sealed  letter,  the  en- 
velope of  which  displays  no  objectionable 
matter,  although  the  letter  contains  in- 
sulting language,  was  held  not  to  be 
within  the  provisions  of  the  Act  of  Sept. 
26,  1888  (embodied  herein).  U.  S.  t?. 
Durant,  (E.  D.  «.  C.  1891)  46  Fed.  753. 
See  also  U.  S.  v.  Loftus,  (D.  C.  Ore.  1882) 
12  Fed.  671.     . 

Indictment  —  repugnancy.  —  Separate 
counts  in  an  indictment,  charging  viola- 
tions of  sections  211  and  212,  respecting 
the  same  nonmailable  matter  in  contro- 
versy, are  not  repugnant.  Botsford  v,  U. 
S.,  (C.  C.  A.  6th  Cir.  1914)  215  Fed.  510, 
132  C.  C.  A.  22. 

Questions  for  jury. —  It  is  a  question  for 
the  jury  whether  a  delineation  is  calcu- 
lated to  affect  injuriously  the  character  of 
the  person  addressed.  U.  S.  t*.  Dodge,  (E. 
D.  Pa.  1«»5)  70  Fed.  235. 

Whether  a  writing  is  "scurrilous"  wh^i 
used  on  a  postal  within  the  meaning  of 
this  statute  is  properly  a' question  for  the 
jury.  U.  S.  f.  Olney,  (W.  D.  Tenn.  1889) 
38  Fed.  328  note. 

It  is  a  question  of  fact  for  the  jury 
whether  the  display  of  certain  words  upon 
an  envelope  would  support  an  indictment. 
U.  S.  V.  Brown,  (C.  C.  Vt.  1890)  43  Fed. 
135. 

Intent. —  In  a  prosecution  for  sending 
nonmailable  matter  through  the  mail,  in 
violation  of  this  section,  it  is  not  material 
whether  the  objectionable  language  is  true 
or  false,  or  whether  accused  was  actuated 
by  public  spirit  or  private  malice.  War- 
ren V.  U.  S.,  (C.  C.  A.  8th  Cir.  1910)  183 
Fed.  718,  106  C.  C.  A.  156,  38  L.  R.  A. 
(N.  «.)  800. 


9 

Skc.  213.  [Lottery,  gift  enterprise,  etc.,  circulars,  etc.,  not  mailable.] 
No  letter,  package,  postal  card,  or  circular  concerning  any  lottery,  gift 
enterprise,  or  similar  scheme  offering  prizes  dependent  in  whole  or  in  part 
upon  lot  or  chance ;  and  no  lottery  ticket  or  part  thereof,  or  paper,  certifi- 
cate, or  instrument  purporting  to  be  or  to  represent  a  ticket,  chance,  share, 
or  interest  in  or  dependent  upon  the  event  of  a  lottery,  gift  enterprise,  or 
similar  scheme  offering  prizes  dependent  in  whole  or  in  part  upon  lot 
or  chance ;  and  no  cheek,  draft,  bill,  money,  postal  note,  or  money  order, 
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for  the  purchase  of  any  ticket  or  part  thereof,  or  of  any  share  or  chance  in 
any  such  lottery,  gift  enterprise,  or  scheme ;  and  no  newspaper,  circular, 
pamphlet,  or  publication  of  any  kind  containing  any  advertisement  of 
any  lottery,  gift  enterprise,  or  scheme  of  any  kind  offering  prizes  depend- 
ent in  whole  or  in  part  upon  lot  or  chance,  or  containing  any  list  of  the 
prizes  drawn  or  awarded  by  means  of  any  such  lottery,  gift  enterprise, 
or  scheme,  whether  said  list  contains  any  part  or  all  of  such  prizes,  shall  be 
deposited  in  or  carried  by  the  mails  of  the  United  States,  or  be  delivered 
by  any  postmaster  or  letter  carrier.  Whoever  shall  knowingly  deposit  or 
cause  to  be  deposited,  or  shall  knowingly  send  or  cause  to  be  sent,  any- 
thing to  be  conveyed  or  delivered  by  mail  in  violation  of  the  provisions 
of  this  section,  or  shall  knowingly  deliver  or  cause  to  be  delivered  by  mail 
anything  herein  forbidden  to  be  carried  by  mail,  shall  be  fined  not  more 
than  one  thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both ; 
and  for  any  subsequent  offense  shall  be  imprisoned  not  more  than  five 
years.  Any  person  violating  any  provision  of  this  section  may  be  tried 
and  punished  either  in  the  district  in  which  the  unlawful  matter  or  pub- 
lication was  mailed,  or  to  which  it  was  carried  by  mail  for  delivery  accord- 
ing to  the  direction  thereon,  or  in  which  it  was  caused  to  be  delivered  by 
mail  to  the  person  to  whom  it  was  addressed.     [35  Stat.  L.  1129.] 

This  section  was  drawn  from  R.  S.  sec.  3894  (Act  of  June  8,  1872,  ch.  335,  17  Stat 
L.  302),  as  amended  by  an  Act  of  July  12,  1876,  ch.  186,  I  2,  Id  Stat.  L.  90,  and  by  an 
Act  of  Sept.  19,  1890,  eh.  908,  f  1,  26' Stat.  L.  465,  and  from  an  Act  of  Mardi  2,  1896, 
ch.  191,  §§  1,  2,  28  Stat.  L.  963,  both  of  which  were  repealed  by  section  341,  *n/ra, 
this  title. 

The  Revised  Statutes  section  here  mentioned,  aa  last  amended  by  the  Act  known  as 
the  "Anti-Lottery  Act,"  was  as  follows: 

**  Sec.  3894.  No  letter,  postal-card,  or  circular  concerning  any  lottery,  so-called  gift 
concert,  or  other  similar  enterprise  offering  prizes  dependent  upon  lot  or  chance,  or 
concerning  schemes  devised  for  the  purpose  of  obtaining  money  or  property  under  false 
pretenses,  and  no  list  of  the  drawings  at  any  lottery  or  similar  scheme,  and  no  lottery 
ticket  or  part  thereof,  and  no  check,  draft,  bill,  money,  postal  note,  or  money-order,  for 
the  purchase  of  any  ticket,  tickets,  or  part  thereof,  or  of  any  share  or  any  chance  in 
any  such  lottery  or  gift  enterprise,  shall  be  carried  in  the  mail  or  delivered  at  or 
through  any  post-oflRce  or  branch  thereof,  or  by  any  letter  carrier;  nor  shall  any  news- 
paper, circular,  pamphlet,  or  publication  of  any  kmd  containing  any  advertisement  of 
any  lottery  or  gift  enterprise  of  any  kind  offering  prizes  dependent  upon  lot  or  chance, 
or  containing  any  list  of  prizes  awarded  at  the  drawings  of  any  such  lottery  or  gift 
enterprise,  whether  said  list  is  of  any  part  or  of  all  of  the  drawing,  be  carried  in  the 
mail  or  delivered  by  anv  postmaster  or  letrter-carrier.  Any  person  who  shall  knowingly 
deposit  or  cause  to  be  aeposited,  or  who  shall  knowingly  send  or  cause  to  be  sent,  any- 
thing to  be  conveyed  or  delivered  by  mail  in  violation  of  this  section,  or  who  shall 
knowingly  cause  to  be  delivered  by  mail  anything  herein  forbidden  to  be  carried  by 
mail,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  punished  by 
a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for  not  more  than  one 
year,  or  by  both  such  fine  and  imprisonment  for  each  offense.  Any  person  violating 
any  of  the  provisions  of  this  section  may  be  proceeded  against  by  information  or  indict- 
ment and  tried  and  punished,  either  in  the  district  at  which  the  unlawful  publication 
was  mailed  or  to  which  it  is  carried  by  mail  for  delivery  according  to  the  direction 
thereon,  or  at  which  it  is  caused  to  be  delivered  by  mail  to  the'  person  to  whom  it  is 
addressed." 

The  Act  of  March  2,  1895,  ch.  191,  §§  1,  2,  to  which  reference  haa  heretofore  been 
made,  declared  lottery  tickets,  etc.,  unraailable,  but  was  chiefly  concerned  with  the 
importation  and  interstate  transportation  of  lottery  tickets,  advertisements,  etc.,  and  its 
provisions  are  given  in  the  note  to  sec.  237  of  this  Code,  infra,  p.  861,  which  relates  to 
this  subject. 

Constitutionality.— R.  S.  sec.  3894  (em-  ...    abridging  the  freedoni  of  spewh 

bodied  herein)  was  not  in  violation  of  the  or  of  the  press."    In  re  Rapier,   (1892) 

first  amendment  to  the  Constitution  pro-  143  U.  S.  110,  12  S.  Ct.  374,  36  U.  S.  (U 

viding  that  "  Congress  shaU  make  no  law  ed.)  93;  Horner  v.  U.  S.,  (1892)  143  U.  b. 


PENAL  LAWS  (Sec.  213) 


807 


207,  570,  12  S.  Ct.  407,  522,  36  U.  S.  (L. 
ed.)  126,  266;  Ex  p,  Jackson,  (1878)  96 
U.  S.  727,  24  U.  S.  (L.  ed.)  877;  Mac- 
Daniel  V.  U.  S.,  (C.  C.  A.  4th  Cir.  1898) 
87  Fed.  324,  58  U.  S.  App.  729,  30  C.  0. 
A.  670.  See  also  Public  Clearing  House 
V.  Coyne,  (1903)  194  U.  S.  497,  24  S.  Ct. 
789,  48  U.  S.  (L.  ed.)  1092. 

The  power  vested  in  Congress  to  estab- 
lish post  offices  and  post  roads  embraces 
the  regulation  of  the  entire  postal  system 
of  the  country,  and  under  it  Congress  may 
designate  what  may  be  carried  in  the  mail 
and  what  excluded.  £>»  p.  Jackson,  (1878) 
96  U.  S.  727,  24  U.  8.  (L.  ed.)  877;  In  re 
Rapier,  (1892)  143  U.  S.  110,  12  S.  Ct. 
374,  36  U.  S.  (L.  ed.)  93;  Macl>aniel  t?. 
U.  S.,  (C.  C.  A.  4th  Cir.  1898)  87  Fed.  324, 
68  U.  S.  App.  729,  30  C.  C.  A.  670;  Hover 
V.  McChesney,  (C.  C.  Ky.  1897)  81  Fed. 
472.  See  Enterprise  Sav.  Ass'n  t\  Zmnstein, 
(C.  C.  A.  6th  Cir.  1895)  67  Fed.  1000,  37 
U.  S.  App.  71,  15  C.  C.  A.  153,  (1881)  17 
Op.  Atty.-Gen.  77;  In  re  Jackson,  (1877) 
14  Blatchf.  245,  13  Fed.  Cas.  No.  7,124. 

Relation  to  R.  S.  sec.  3894. —  This  sec- 
tion supersedes  R.  S.  sec.  3894.  They 
tr^at  of  the  same  offenses,  to  wit,  using 
the  mails  in  furtherance  of  a  lottery  or 
similar  scheme.  This  section  213  is  some- 
what more  comprehensive  than  R.  S.  sec. 
3894.  The  offenses  described  are  not  only 
of  the  same  class,  but  they  cover  the  same 
ground.  U.  S.  v.  Ridgway,  (W.  B.  Wash. 
1012)   199  Fed.  286. 

This  section  is  undoubtedly  an  enlarge- 
ment of  the  provisions  of  R.  S.  sec.  3894, 
and  defines  a  felony,  whereas  the  former 
section  defined  a  misdemeanor.  GIsas  v. 
V.  S.,  (C.  C.  A.  9th  Cir.  1915)  222  Fed. 
773,  138  C.  C.  A.  321. 

Relation  to  treaties. —  Tliis  section  is  a 
law  equally  with  a  treaty,  and  if  subse- 
quent and  conflicting  with  the  treaty, 
supersedes  the  latter.  Homer  v.  U.  S., 
(1892)  143  U.  S.  570,  12  S.  Ct.  522,  36 
U.  S.    (L.  ed.)   266. 

Purpose  of  statute.— It  is  competent 
for  the  law-making  power  to  protect  the 
citizen  from  the  demoralizing  or  corrupt- 
ing influence  of  printed  or  written  matter 
circulated  through  the  mails,  by  making 
criminal  any  such  intentional  delivery. 
That  is  precisely  the  ultimate  object  of 
the  statute.  U.  S.  v.  Horner,  (S.  D.  N. 
Y.  1891)  44  Fed.  677.  See  also  Stone  v. 
MisflissipiH,  (1880)  101  U.  S.  814,  25  U. 
S.  (L.  ed.)  1079. 

Construction. — "  Three  somewhat  differ- 
ent offenses  are  created  by  the  section 
above  quoted  [R.  S.  sec.  3894,  embodied 
herein] :  ( 1 )  Knowingly  depositing,  or 
causing  to  be  deposited,  such  forbidden 
matter  in  the  mails;  (2)  sending  such 
matter  or  causing  it  to  be  sent  by  mail; 
(3)  knowingly  causing  such  matter  to  be 
delivered  by  mail.  .  .  .  The  first 
and  second  offenses  do  not  require  for 
their  completion  that  the  matter  depos- 


ited in  the  mails  for  transmission  should 
be  in  fact  transmitted  or  delivered.  All 
that  is  required  to  conM^itute  those  of- 
fenses is  that  the  prohibited  matter 
should  be  'knowingly  deposited,'  or 
*  caused  to  be  deposited '  in  the  mails,  or 
'knowingly  sent  or  caused  to  be  sent'  to 
the  mails,  for  the  purpose  of  transmis- 
sion." U.  S.  V.  Homer,  (S.  D.  K.  Y. 
1891)   44  Fed.  677. 

The  language  of  the' section  is  limited 
to  schemes  having  a  similitude  to  the  lot- 
tery and  other  like  schemes  particularly 
described  by  the  particular  words  of  the 
section.  See  U.  S.  v.  Stever,  (1911)  222 
U.  S.  167,  32  S.  a.  61,  56  U.  S.  (L.  ed.) 
145. 

The  "sending"  denounced  by  the  stat- 
ute is  knowingly  forwarding  or  causing 
to  be  forwarded  through  the  mail  as  mat- 
ter to  be  conveyed  by  mail,  i.  e.,  as  mail 
matter,  after  the  prohibited  article  has 
been  deposited  in  the  mail,  and  does  not 
include  the  naked  sending  to  the  post 
office.  Louisiana  Lattery  Cases,  (E.  D. 
La.  1884)   20  Fed.  625. 

Elements  of  a  lottery. —  The  three  nec- 
sary  elements  of  a  **  lottery "  are  the 
furnishing  of  a  consideration,  the  offering 
of  a  prize,  and  the  distribution  of  a 
prize  by  chance  rather  than  entirely  upon 
a  basis  of  merit.  Brooklyn  Daily  Eagle 
<?.  Voorheis,  (E.  D.  N.  Y.  1910)  181  Fed. 
579. 

The  three  elements  of  a  lottery  are: 
first,  prize;  second,  consideration;  and 
third,  chance.  It  is  not  necessary  that  a 
lottery  shall  be  determined  wnolly  by 
chance,  but  if  its  rests  upon  a  determina- 
tion in  whole  or  in  part  by  chance  it  is 
sufficient,  yet  it  must  be  first  a  lottery  or 
similar  scheme  and  even  then  the  word 
•'  chance "  is  not  used  in  its  broadest 
signification.  The  word  "chance"  as 
used  in  the  statute,  must  be  construed 
in  connection  with  the  word  "  lot "  and 
with  the  words  "lottery,  gift  enterprise 
or  similar  scheme."  The  maxim  "  nosci- 
tur  a  sociis  "  applies  and  the  meaning  of 
the  word  **  chance "  is  to  be  known  or 
explained  by  its  associates.  Elastman  v. 
Armstrong-Byrd  Music  Co.,  (C.  C.  A.  8th 
Cir.  1914)  212  Fed.  662*,  129  C.  C.  A. 
198,  52  L.  R.  A.  (N.  S.)   108. 

The  term  "lottery"  embraces  the  ele- 
ments of  procuring  through  lot  or  chance, 
by  the  investment  of  a  sum  of  money  or 
something  of  value,  some  greater  amount 
of  money  or  thing  of  greater  value.  U.  S. 
V.  WaUis,  (D.  C.  Idaho  1893)  58  Fed.  942; 
U.  S.  V,  Fulkerson,  (S.  D.  Cal.  1896)  74 
Fed.  619. 

The  name  "  lottery  "  covers  any  deter- 
mination of  gain  or  loss  by  the  issue  of 
an  event  which  is  merely  contrived  for 
the  occasion.  (1896)  21  Op.  Atty.-Gen. 
313. 

Gift  enterprise. —  An  enterprise  or 
scheme   by   which   a  person   pays   for   a 
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rhanoe  to  get  something  of  mueli  greater 
value,  the  getting  or  failure  to  get  whieh 
depends  upon  lot  or  chance,  is  similar  to  a 
lottery,  in  the  sense  in  which  that  word 
is  use  in  the  statute.  (1900)  23  Op. 
Atty.-Gen.  200. 

Dependent  upon  lot  or  chance. —  The 
words  '*  dependent  upon  lot  or  chance," 
exclude  efiltimates  which  are  based  upon 
mental  calculation,  even  tliougli  the  fac- 
tors which  enter  into  such  calculation 
may  he  uncertain  and  matter  of  conjec- 
ture. (1»90)  19  Op.  Attv.-Gen.  679; 
(1901)    23  Op.  Atty.-(Jen.  492. 

It  is  not  offering  a  prize  "  dependent 
upon  lot  or  chance,''  within  the  meanirg 
of  R.  S.  sec.  3894,  as  amended  by  the  Art 
of  September  19,  1800,  26  Stat.  L.  465 
( embodied  herein ) ,  for  a  corporation  to 
issue  and  sell  shares  of  stock,  agreeing 
that  one-half  of  the  purchase  money  shall 
be  divided  into  prizes  of  different  amounts 
and  distributed  among  the  purchasers  of 
the  stock  whone  guesses  as  to  the  major- 
ity that  will  be  received  by  either  Presi- 
dential nominee  shall  be  nearest  correct. 
(1900)  23  Op.  Atty.-Gen.  207.  And  see 
(1890)    19  Op.  Atty.-Gen.  679. 

Prize  coupons  in  food  packages. —  In 
U.  S.  V.  Jefferson,  (W.  D.  Ky.  1905)  134 
Fed.  299,  it  appeared  that  the  defendant, 
to  induce  the  sale  of  a  cereal  called 
"  Mother's  Oats,"  placed  in  each  package 
a  coupon  on  which  one  of  the  letters 
which  spelled  the  word  "  Mother's  "  was 
printed,  and  offered  premiums  to  persons 
holding  coupons  which  would  spell  the 
word  "Mother's,"  the  letter  "o"  being 
placed  on  only  (me  coupon  in  five  hun- 
dred. It  was  held  that  such  scheme  was 
a  lottery. 

Obtaining  loans  by  chance. — Where  a 
scheme  was  operated  by  wliich  investors 
in  a  certain  concern  were  to  obtain  loans 
on  very  attraetive  terms,  the  opportunity 
for  obtaining  a  loan,  which  was  the  main 
feature  of  the  scheme,  being  determined  to 
a  large  extent  by  the  way  in  which  the 
applications  for  loans  wei-e  rec-eived  at 
the  office  of  tlie  company;  that  is  to  say, 
if  a  number  of  applications  for  loans  were 
received  at  the  same  time,  by  the  same 
mail,  they  were  put  on  the  records  of  the 
company  as  they  were  opened  and  num- 
bered, it  being  a  mere  matter  of  chance 
as  to  which  the  officer  or  clerk  engaged 
in  the  work  should  take  up  first  as  he 
opened  and  entered  them,  it  was  held  that 
the  scheme  was  a  lottery.  V.  S.  r.  Pur- 
vis,  (N.  D.  Ga.  1912)    195  Fed.  618. 

Corporate  certificates  on  instalment 
plan. — ^A  scheme  by  which  certificates  are 
issued  by  a  corporation,  on  each  of  which 
the  holder  agrees  to  pay  one  dollar  per 
week,  subject  to  forfeiture  for  nonpay- 
ment, and  about  seventy-five  per  cent,  of 
which  payments  are  paid  into  a  "  mutual 
benefit  credit  fund  "  until  all  certificates 
prior  in  date  have  matured  and  been  can- 


celed, when  his  own  certificate  shall  ma- 
ture, and  he  shall  be  paid  from  such  fund 
the  sum  of  two  dollars  for  each  week  such 
certificate  has  been  in  force,  provided 
there  is  so  much  in  the  fund,  not  exceed- 
ing however  $160,  is  a  lottery  within  the 
meaning  of  the  statute.  Ftizsimmons  v, 
L'.  S.,  (C.  C.  A.  9th  Cir.  1907)  156  Fed. 
477,  84  C.  C.  A.  287,  13  L.  R.  A.  (N.  S.) 
1095,  156  Fed.  482,  84  C  C  A.  292. 

"  Premium  bonds." —  Bonds  of  Austrian 
government  offering  to  every  holder  of  a 
lOO-florin  bond,  if  it  was  redeemed  dur- 
ing the  first  year,  135  florins,  if  during 
the  second  year  140  florins,  and  so  on, 
with  an  increase  of  5  florins  each  year, 
imtil  the  sum  should  reach  200  florins; 
and  also  offering  to  the  holder,  as  part  of 
the  bond,  a  chance  of  drawing  a  prize 
varying  in  amount  from  400  florins  to 
250,000  florins ;  every  holder  of  a  bond  to 
have  an  equal  chance  with  the  holder  of 
every  other  bond  of  drawing  one  of  such 
prizes  —  represent  a  *'  lottery  scheme  ". 
Horner  t\  U.  S.,  (1893)  147  U.  S.  449,  13 
S.  Ct.  409,  37  U.  S.  (L.  ed.)  237,  followed 
in  U.  S.  f.  Politzer,  (X.  D.  Cal.  1893) 
59  Fed.  273.  See  also  U.  S.  t?.  Zeialer, 
(N.  D.  111.  1887)  30  Fed.  499;  (1895) 
21  Op.  A-tty.-Gen.  171;  (1894)  20  Op. 
Atty.-Gen.  748. 

Schemes  to  induce  subscriptions  for 
bonds  by  holding  out  the  chance  of  re- 
ceiving large  sums  for  small  payments, 
chance  dex>ending  on  the  numbering  of  the 
bonds,  considered  and  determined  to  be 
in  the  nature  of  a  lottery  within  the 
meaning  of  the  statute.  (1896)  21  Op. 
Atty.-Gen.  313.  See  also  (1901)  23  Op. 
Atty.-Gen.  612. 

Advertisement  of  a  lottery. — A  news- 
paper advertisement  offering  a  prize  for 
the  best  essay  on  the  name  of  a  certain 
breakfast  food  to  be  judged  by  three  per- 
sons named,  and  each  essay  when  sub- 
mitted to  be  accompanied  by  three  labels 
from  packages  of  such  food,  may  or  may 
not  be  an  advertisement  of  a  lottery  which 
will  render  the  newspaper  unmailable, 
depending  on  whether  or  not  the  prize  is 
"  dependent  upon,  lot  or  chance."  To 
escape  such  condemnation  the  offer  must 
be  made  and  carried  out  in  good  faith, 
and  the  prize  awarded  on  the  merits,  and 
the  advertisement  should  contain  a  suffi- 
ciently definite  statement  of  what  the 
Word  "  best "  means  as  used  therein  to 
advise  competitors  of  the  standard  of  com- 
parison to  be  applied  by  the  judges. 
Brooklyn  Daily  Eagle  f.  Voorhies,  (E.  D. 
N.  Y.  1910)   181  Fed.  579. 

An  advertisement  in  a  newspaper  that 
its  photographers  would  take  sna|>8hot8 
of  women  shoppers  in  the  shopping  dis- 
trict, that  these  pictures  would  be  devel- 
oped in  the  usual  way  and  then  published 
with  their  heads  cut  off,  and  inviting  the 
women  photographed  to  identify  their 
headless  photo  and  offering  a  five  dollar 
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gold  piece  for  each  identification,  was 
held  not  to  fall  within  this  section,  as  it 
did  not  present  a  lottery  scheme  because 
a  lottery  involves  a  scneme  for  raising 
money  by  selling  chances  to  share  in  a 
distribution  of  prizes,  a  scheme  for  the 
distribution  of  prizes  by  chance.  Neither 
was  it  a  gift  enterprise  nor  the  kind  of 
lot  or  chance  which  the  act  of  Congress 
strikes  against,  because  the  particular 
kind  of  chance  involved  in  the  advertise- 
ment in  question  did  not  require  a  part- 
ing with  anything  by  members  of  the 
piiblic  for  the  prize  oflfered.  Post  Pub. 
Co.  r.  Murray,  (C.  C.  A-  Ist  Or.  1916) 
230  Fed.  773,  145  C.  C.  A.  83. 
An    advertising   circular,   containing   a 

Picture  and  description  of  a  slot  machine 
esigned  for  the  purpose  of  gambling  or 
the  distribution  of  prizes  dependent  upon 
lot  or  chance,  cannot  be  excluded  from  the 
mails  under  this  Act.  (R.  S.  sec.  3804, 
embodied  herein.)  (1898)  22  Op.  Atty.- 
Gen.  198. 

Lottery  tickets  are  circulars  within  the 
statute,  where 'they  have  indorsed  thereon 
a  printed  schedule  of  the  prizes.  U.  S.  v. 
Clark,  (E.  D.  Va.  1885)  22  Fed.  708. 

Lottery  tickets  are  not  letters  within 
the  statute.  U.  S.  c.  Clark,  (E.  D.  Va. 
1885)  22  Fed.  708. 

Letter  ordering  lottery  tickets. — A  let- 
ter mailed  to  a  lottery  dealer  ordering 
tickets  in  a  lottery  about  to  be  drawn  is 
not  within  the  statute.  U.  S.  v.  Mason, 
(E.  D.  Va.  1884)  22  Fed.  707. 

A  newspaper  scheme  to  increase  sub- 
scriptions by  a  "  drawing  "  in  which  each 
paid-up  subscriber  for  the  paper  was  en- 
titled to  a  numbered  ticket,  for  which 
there  was  a  corresponding  numbered  cou- 
pon placed  in  a  covered  box,  which  was 
to  be  drawn  therefrom  by  a  blindfolded 
person  and  the  person  holding  the  ticket 
corresponding  to  the  fifteenth  coupon 
drawn  was  entitled  to  the  chief  prize,  and 
all  the  last  15  coupons  drawn  also  rep- 
resented prizes,  was  held  to  be  a  lottery. 
It  was  contended  that,  as  each  ticket 
holder  paid  the  subscription  price  of  the 
paper  for  the  ticket,  and  received  the 
paper  for  a  year,  a  presumed  equivalent 
m  value,  the  transaction  was  not  a  lot- 
tery. The  court  said ;  "  But  the  purchas- 
ers of  tickets  do  not  all  receive  the  same; 
on  the  contrary  there  are  sixteen  who  re- 
ceived more  than  others,  and  more,  too, 
than  the  value  paid  for  their  tickets,  and 
through  the  chance  of  a  drawing.  It 
cannot  be  supposed  that  the  chief  pur- 
pose in  purchasing  a  ticket  is  to  obtain 
the  paper  for  that  could  be  done  in  the 
asual  way  without  tickets.  The  evident 
object  of  the  offer  was  to  increase  the 
number  of  subscribers  by  awarding  prizes 
to  those  who  should  have  the  fortune  to 
draw  them,  and  the  hope  of  so  drawing 
them  was  the  inducement  to  procure  tick- 
ets hy   subscribing-  for  the   paper.     Cer- 


tainly we  have  here  all  the  elements  of  a 
•lottery,  —  the  tickets,  the  prizes,  and 
drawing  them  by  chance.  .  .  .  The 
only  difference  betwen  this  scheme  and  the 
usual  lottery  is  that  in  this  every  pur- 
chaser of  a  ticket  is  repaid  its  cost  by  re- 
ceiving the  paper  for  the  year.  That 
this  does  not  make  it  any  the  less  a 
lottery  has  been  too  long  clearly  deter- 
mined by  the  courts  to  now  merit  discus- 
sion." U.  S.  V.  Wallis,  (D.  C.  Idaho  1893) 
58  Fed.  942. 

Guessing  contests. —  Mailing  a  circular 
offering  prizes  to  the  persons  estimating 
the  nearest  to  the  number  of  paper- 
wrapped  cigarettes  on  which  taxes  are 
paid  in'  a  certain  month  and  year  as 
shown  by  the  sales  of  stamps  made  by 
the  United  States  internal  revenue  during 
that  month,  each  estimate  to  be  accom- 
panied by  ten  of  a  certain  kind  of  cig- 
arette coupons,  is  not  an  offense  within 
the  statute.  U.  S.  v,  Rosenblum,  (S.  D. 
N.  Y.  1903)  121  Fed.  180. 

The  offering  of  prizes  by  a  newspaper 
to  those  who  make  the  nearest  estimates 
of  the  number  of  paid  admissions  to  the 
Pan-American  Exposition  at  Buffalo,  from 
the  day  of  opening  to  the  day  of  closing, 
was  held  not  to  be  a  violation  of  K.  §. 
sec.  3894,  as  amended  by  the  Act  of  Sept. 
19,  1890,  26  Stat.  L.  465  (embodied 
herein).      (1901)    23  Op.  Atty.-Gen.  492. 

But  in  a  later  ruling  this  opinion  was 
disregarded.  Thus  the  scheme  of  the 
World*s  Fair  Contest  Company,  under 
which  a  large  number  of  cash  prizes  were 
offered  to  the  persons  submitting  the 
nearest  estimates  of  the  total  number  of 
paid  admissions  to  the  World's  Fair  at 
St.  Louis,  Mo.,  from  its  opening  to  its 
close,  a  charge  being  made  for  the 
privilege  of  submitting  each  estimate; 
and  the  scheme  of  the  National  Contest 
Company,  which  proposed  to  distribute  a 
large  number  of  cash  prizes  to  the  per- 
sons who  estimated  nearest  to  the  popu- 
lar vote  cast  for  the  winning  candidate 
for  the  presidency  of  the  United  States  in 
1904,  a  charge  being  made  for  each  guess 
were  ruled  to  be  in  effect  lotteries  under 
the  guise  of  "guessing  contests."  To 
bring  such  schemes  within  the  prohibition 
of  the  statutes,  it  is  not  necessary  that 
the  distribution  of  the  prizes  should  be 
dependent  wholly  upon  chance,  but  it  is 
sufficient  if  the  scheme  is  not  a  **  legiti- 
mate business  enterprize  "  and  the  distri- 
bution is  dependent  largely  upon  chance. 
(1904)  25  Op.  Atty.-Gen.  286,  (list ((ford- 
ing (1890)  19  Op.  Atty.-Gen.  679;  (1900) 
23  Orp.  Atty.-Gen.  207  and  (1901)  23  Op. 
Atty.-Gen.  492. 

Tlie  earlier  rulings  seem  to  have  been 
made  on  the  theory  that  guessing  con- 
tests, where  the  prizes  were  not  given  for 
an  accurate  guess,  but  to  the  nearest 
ones,  were  not  within  tlie  purview  of  the 
statute,   because   inquiry,   knowledge,   ex- 


810 


7  FED.  STAT.  ANN.   (2d  Ed.) 


perience,  judgment  and  skill  were  such 
factors  in  and  aids  to  the  estimates  aa  to 
remove  such  cases  from  the  domain  of 
mere  guess  or  chance.  See  (1901)  23 
Op.  Atty.-Oen.  512. 

Endless  chains. — ^An  ''endless  chain" 
enterprise,  whereby  A  agrees  with  B  that 
upon  the  return  to  him  by  B  of  a  card 
accompanied  by  a  certain  sum  of  money 
and  the  distribution  by  him  of  ten  similar 
cards  accompanied  by  like  requests. to  ten 
other  persons,  and  upon  the  receipt  by  A 
of  all  of  ten  cards  accompanied  in  each 
instance  by  like  sums  of  money  he  will 
send  to  B  a  magazine  for  one  year  free, 
and  will  present  him  with  books  or  other 
articles  equal  in  value  to  fifty  times  the 
amount  of  money  originally  sent  by  B, 
was  ruled  to  come  within  the  prohibition 
of  K.  S.  sec.  3S94  (embodied  herein). 
Any  enterprise  or  scheme  by  which  a  per- 
son pays  for  a  chance  to  obtain  something 
of  much  greater  value,  the  getting  or 
failure  to  get  which,  depends  upon  lot  or 
chance,  is  similar  to  a  lottery  in  the  sense 
in  which  that  word  is  used  in  the  statute. 
(1900)   23  Op.  Atty.-Gen.  200. 

"  Keno  "  game. —  The  game  popularly 
known  as  '*  Keno  "  is  not  a  lottery  within 
the  meaning  of  the  internal  revenue  laws. 
U.  S.  V.  Hornibrook,  (1871)  2  Dill.  229, 
26  Fed.  Gas.  No.'  15,390. 

Indictment  —  Ayerments  —  Eanstence  of 
lottery  or  gift  enterprise. — ^An  indictment 
for  sending  through  the  mails  a  news- 
paper conUiining  an  advertisement  of  a 
lottery  or  gift  enterprise,  or  a  complete 
or  partial  list  of  prizes  awarded  at  the 
drawing  of  a  lottery  or  gift  enterprise, 
must  aver,  either  specifically  or  by  neces- 
sary intendment,  the  existence  of  a  lot- 
tery or  gift  enterprise.  U.  S.  i?.  Irvine, 
(D.  C.  Ore.  1907)    156  Fed.  376. 

But  the  indictment  need  not  allege 
specifically  facts  showing  the  enterprise 
to  be  a  lottery.  A  general  averment  to 
that  effect  is  sufficient.  U.  S.  v.  Fulker- 
son,  (S.  D.  Cal.  1896)  74  Fed.  631.  See 
also  V.  S.  V,  Noelke,  (S.  D.  N.  Y.  1880) 
1  Fed.  426. 

Description  of  scheme, —  The  indict- 
ment however  should  clearly  describe  the 
character  of  the  scheme  in  order  that  the 
court  may  know  that  the  matter  mailed 
related  to  that  scheme  which  falls  within 
the  condemnation  of  the  statute.  U.  S. 
V.  MacDonald,  (E.  D.  Mo.  1894)  65  Fed. 
486. 

An  indictment  charging  defendant  with 
unlawfully  depositing  in  a  post  office  a 
circular  concerning  a  lottery,  setting 
forth  the  circular  in  hsec  verba  and  desig- 
nating the  lottery  by  name,  sufficiently 
describes  the  lottery.  U.  S.  v.  Conrad, 
(C.  C.  W.  Va.  1894)  69  Fed.  458.  See 
also  U.  S.  V.  Noelke,  (S.  D.  N.  Y.  1880) 
1   Fed.  426. 

"  Concerning."  — ^An  averment  in  an  in- 
dictment that  the  prohibited  matter  was 


mailed  in  aid  of  a  lottery  is  unnecessary. 
An  averment  following  the  words  of  the 
statute  that  was  "  concerning  "  a  lottery 
is  sufficient.  The  word  "  concerning  "  has 
its  ordinary  meaning^  "  pertaining  to," 
"having  relation  to.^  U.  S.  v,  fnilker- 
son,   (S.  D.  Cal.   1896)    74  Fed.  631. 

Allegations  in  an  indictment  that  an 
envelope  deposited  in  the  mail  contained 
a  pamphlet  concerning  a  certain  lottery 
conducted  by  a  named  corporation  suffi- 
ciently affirm  the  existence  of  a  lottery. 
U.  S.  V.  Fulkerson,  (S.  D.  Cal.  1896)  74 
Fed.  619;  U.  S.  f.  Fulkerson,  (S.  D.  Oal. 
1896)    74  Fed.  631. 

Upon  an  indictment  charging  that  the 
defendants  sent  circulars  through  the 
mails  concerning  a  lottery,  the  govern- 
ment may  show  by  extrinsic  evidence  that 
the  scheme  thus  advertised  was  a  lottery. 
MacDonald  v.  U.  S.,  (C.  C.  A.  7th  Cir. 
1894)  63  Fed.  426,  24  U.  S.  App.  25,  12 
C.  G.  A.  339.  See  also  U.  S.  r.  Noelke, 
(S.  D.  N.  Y.   1880)    1  Fed.  426. 

'*  Knowingly"  —  In  an  indictment 
which  alleges  that  the  defendant  did  then 
and  there  unlawfully  and  knowingly  de- 
posit and  cause  to  be  deposited  in  the 
post  office,  etc.,  the  word,  "knowingly" 
not  only  qualifies  the  verb  "  deposit "  but 
the  sucoecKiing  language  of  the  indictment 
setting  out  the  character  of  the  contents 
of  the  inclosure.  U.  S.  v.  Purvis,  (N.  D. 
Ga.  1912)   195  Fed.  618. 

Allegations  in  an  indictment  charging 
that  defendant  "did  knowingly  deposit" 
in  a  post  office  a  certain  pamphlet  con- 
cerning a  lottery,  mean  that  defendant 
knew  that  the  matter  concerned  a  lottery. 
It  is  a  familiar  use  of  the  adverb  "  know- 
ingly "  that  it  qualifies  both  its  adjacent 
verb  and  the  full  set  thereafter  described. 
U.  S.  V.  Fulkerson,  (S.  D.  Cal.  1896)  74 
Fed.  619. 

In  Glass  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1915)  222  Fed.  773,  138  C.  C.  A.  321,  it 
appeared  that  the  defendants  laid  out  a 
plot  of  land,  and  that  the  various  lots 
and  parcels  into  which  the  land  was 
divid^  were  of  grossly  unequal  values. 
Each  purchaser  was  to  and  did  pay  pre- 
cisely the  same  amount  for  a  parcel,  but 
their  selection  depended  entirely  on  lot  or 
chance.  It  was  urged  that  the  indict- 
ment, setting  forth  the  above  facts,  was 
bad  in  that  it  did  not  charge  that  the  de- 
fendants knew  the  contents  of  the  letters 
or  circulars  set  out  in  the  indictment  and 
bad  also  that  it  did  not  specifically  charge 
that  the  defendants  "knew  the  letters 
were  concerning  a  scheme  offering  prizes/* 
but  the  court  said:  "We  say  that  each 
of  the  counts  here  in  question  is  gocxl,  for 
each  of  them  alleges  in  effect  that  the  in- 
strument alleged  to  have  been  willfully, 
knowingly,  unlawfully,  and  feloniously 
deposited  by  the  defendants  in  the  mail 
concerned  a  scheme  dependent  upon  lot  or 
chance  carried  on  throiigh  a  corporation 
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organized  and  controlled  by  the  defend- 
ants, and  was  intended  to  promote,  aid, 
and  farther  the  said  scheme,  which 
scheme  is  specifically  set  out  and  showa 
upon  its  face  that  it  was  dependent  upon 
lot  or  chance,  and  was  designed  and  cal- 
culated to  deceive  and  defraud  the  un- 
wary in  an  endeavor  to  obtain  money 
from  them  under  false  pretenses." 

In  U.  S.  V.  Ridgway,  (W.  D.  Wash. 
1912)  199  Fed.  286,  the  indictment  was 
for  using  the  post  office  in  furtherance  of 
a  lottery,  and  an  objection  was  made  to 
it  that  there  was  not  a  sufficient  allega- 
tion that  the  defendants  knew  that 
the  letter  deposited  was  concerning  a 
"scheme"  ofiTering  prizes.  To  this  the 
court  said:  "A  demurrer  was,  by  this 
court,  sustained  to  a  former  indictment 
against  these  parties  which  charged  that 
the  defendants  'did  then  and  there  will- 
fully, knowingly,  unlawfully,  and  feloni- 
ouBly  deposit  and  cause  to  be  deposited  in 
the  post  office  of  the  United  States  of 
America  a  certain  sealed  envelope,  .  .  . 
and  contained  within  said  envelope  was  a 
letter';  the  court  holding  that  this  was 
not  a  sufficient  all^ation  that  the  letter 
was  knowingly  mailed.  The  charge  in  the 
present  indictment  is  that  the  defendants 
^did  then  and  there  willfully,  knowingly, 
unlawfully,  and  feloniously  deposit  .  .  • . 
a  certain  letter  and  circular  concerning  a 
certain  scheme.'  This  is  a  sufficient  charge 
that  the  defendants  knew  that  the  letter 
deposited  by  them  concerned  the  scheme 
and,  as  it  is  charged  that  the  defendants 
devised  this  scheme,  it  cannot  but  be  pre- 
sumed that  they  knew  its  nature.  It  is 
further  objected  that  the  indictment  falls 
short  of  charging  the  necessary  scienter 
in  another  particular.  That  portion  of 
the  statute  iuTolved  in  this  case  —  section 
213  of  the  Criminal  Code  of  1910  — con- 
denms  the  sending  of  a  letter  concerning 
*a  lottery  ...  or  similar  scheme 
offering  priaes,  dependent  in  whole  or  in 
part  upon  lot  or  chance.'  Section  3894 
reads:  'Other  similar  enterprise  offering 
prizes,  dependent  upon  lot  or  chance.' 
The  objection  is  that  the  language  does 
not  cover  the  statute;  that  '  a  scheme  de- 
pendent upon  lot  or  chance '  is  not  '  a 
scheme  offering  prizes  dependent  upon  lot 
or  chance.'  If  the  language  quoted  is  un- 
aided by  any  other  language  in  the  indict- 
menti),  the  objection  is  good,  and  the  in- 
dictments are  defective;  but  the  first 
count  closes  as  follows :  '  and  which  said 
certain  scheme  hereinbefore  referred  to 
was  as  follows :  .  .  .  '  Then  pro- 
ceeds to  describe  the  scheme  as  above  set 
out.  The  counts  other  than  the  first  con- 
clude :  '  And  which  said  scheme  was  the 
scheme  hereinbefore  described  in  the  first 
count  of  this  indictment,  commencing 
the  words:  .  .  .'  With  this  express 
reference  to  the  *  scheme '  mentioned  in 
the  last  part  of  each   count,  it  will   be 


sufficient  to  cure  the  loose  language  used 
in  the  beginning  of  the  count,  provided 
the  scheme  described  in  closing  the  count 
is  one  '  offering  prizes  dependent  in  whole 
or  in  part  upon  lot  or  chance.' " 

Description  of  writing, — ^A  writing  may 
properly  be  described  as  a  "  letter  and 
circular "  in  an  indictment  under  this 
statute,  providing  that  no  letter  or  cir- 
cular concerning  lotteries  shall  be  carried 
in  the  mail.  U.  S.  v.  Noelke,  (S.  D.  N.  Y. 
1880)    1  Fed.  426. 

Allegations  <is  to  time. — ^An  indictment 
is  not  defective  because  no  day  certain  is 
alleged  in  any  of  the  counts  on  which  the 
offenses  charged  were  committed,  as  time 
is  not  of  the  essence  in  this  offense.  An 
allegation  of  any  day  in  the  month  and 
year  charged  was  prior  to  the  finding  of 
the  indictment  and  within  the  statute  of 
limitations  applicable.  U.  S.  v,  Conrad, 
(C.  C.  W.  Va.  1894)   59  Fed.  458. 

Duplicity, — ^An  indictment  is  not  duplic- 
itous  which  charges  that  on  a  certain 
day  the  defendant  deposited  in  the  post 
office  a  certain  number  of  circulars  con- 
cerning a  lottery,  to  be  sent  by  mail.  A 
count  in  an  indictment  which  charges  that 
on  a  certain  date  and  on  each  secular  day 
between  that  day  and  another  day  named, 
a  quantity  of  letters  and  circulars  con- 
cerning a  lottery  were  deposited  in  the 
post  office  to  be  conveyed  by  mail  must  be 
regarded  as  charging  distinct  and  inde- 
pendent offenses,  and  is  therefore  bad  for 
duplicity.  U.  S.  v.  Patty,  (E.  D.  Wis. 
1880)   2  Fed.  664. 

An  indictment  which  charges  that  the 
defendants  "  deposited  or  caused  to  be  de- 
posited in  the  post  office"  the  letter  set 
out  in  the  indictment,  is  not  bad  for 
duplicity.  U.  S.  v.  Purvis,  (N.  D.  Cra. 
1912)  195  Fed.  618;  Glass  v.  U.  S.,  (C. 
C.  A.  9th  Cjr.  1915)  222  Fed.  773,  138 
C.  C.  A.  321. 

Offenses  wider  section  216. —  The  text 
section  is  designed  for  the  specific  purpose 
of  prohibiting  the  use  of  the  mails  for 
promoting  lottery  schemes,  and  while  it 
contains  some  general  language,  is  to  be. 
restricted  in  its  application  to  schemes  of 
the  character  designated  in  the  statute, 
and  hence  an  indictment  for  using  the 
mails  to  defraud,  but  not  by  a  lottery 
scheme,  is  more  properly  brought  under 
R.  S.  sec.  54S0  (repealed  by  section  341, 
infra,  this  title,  and  embodied  in  section 
215,  infra,  p.  812),  and  not  under  this 
section.  IJ.  »S.  v,  Sauer,  (W.  D.  Mich. 
1898)    88  Fed.  249. 

Offenses  under  sei^tion  216. —  The  crimes 
prohibited  by  the  text  section  and  by  the 
Act  of  March  2,  1889,  ch.  393,  sec.  2  (re- 
pealed by  section  34bl,  infra,  this  title,  and 
embodied  in  section  216,  infra,  p.  844), 
are  in  pari  materia,  and  the  use  of  the 
mails  for  the  promotion  of  a  lottery 
scheme,  and  in  an  assumed  name,  as 
charged    in    the    bill    of    indictment,    in 
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clearly  within  the  meaning  of  the  words 
"  or  any  other  unlawful  business  whatso- 
ever "  in  the  latter  Act.  MacDonald  v. 
U.  S.,  (€.  C.  A.  4th  Cir.  1898)  87  Fed. 
324,  58  U.  S.  App.  729,  30  C.  C.  A.  670. 

Defenses — decoy  letters. — The  fact  that 
a  circular  concerning  a  lottery  was  de- 
posited in  the  mails  by  the  inducement  of 
a  decoy  letter  of  a  detective  under  an  as- 
sumed name  is  no  defense  to  a  prosecu- 
tion luider  the  statute.  U.  S.  v.  Moore, 
(N.  D.  111.  1883)  19  Fed. '30.  See  also  U. 
S.  f.  Duflf,  (S.  D.  N.  Y.  1881)   6  Fed.  46. 

Jurisdiction. — An  indictment  for  know- 
ingly depositing  in  the  post  office  in  New 
York  a  lottery  circular  and  causing  the 
same  to  be  delivered  by  mail  to  the  ad- 
dressee in  Illinois  is  properly  triable  in 
Illinois.  Horner  v.  U.  S.,  (1892)  143  U.  S. 
207,  12  S.  Ct.  407,  36  U.  S.  (L.  ed.)  126; 
U.  S.  t?.  Homer,  (S.  D.  N.  Y.  1891)  44 
Fed.  677. 

Evidence  of  mailing. —  The  postmark  on 
the  envelope  is  presumptive  evidence  of  the 
mailing  of  the  envelope  thus  marked,  with 
its  inclosure,  at  the  time  and  place  desig- 
nated in  the  postmark.  U.  S.  v.  Politzer, 
(N.  D.  Cal.  1893)  5«9  Fed.  273. 

Extrinsic  evidence. — Where  circulars 
sent  through  the  mails  do  not  on  their 
face  show  or  purport  to  concern  a  lottery, 
evidence,  extrinsic  to  the  circulars,  is  ad- 
missible to  show  that  in  fact  the  scheme 
was  of  that  character.  MacDonald  v.  U.  S., 


(C.  C.  A.  7th  Oir.  1894)   63  Fed.  426,  24 
U.  S.  App.  25,  12  C.  C.  A.  339. 

So  other  papers  enclosed  in  the  same 
envelope  with  the  letter  or  circular  set 
forth  in  the  indictment  are  competent  evi- 
dence as  tending  to  show  that  the  letter 
or  circular  set  forth  related  to  a  lottery. 
U.  S.  i.  Noelke,  (S.  D.  N.  Y.  1880)  1  Fed 
426. 

Circumstantial  evidence  is  compcient  tu 
show  motive  and  opportunity  to  commit 
the  offense  of  mailing  a  letter  or  circular 
relating  to  a  lottery,  in  violation  of  the 
statute.  U.  S.  v.  Noelke,  (S,  D.  N.  Y. 
1880)   1  Fed.  426. 

Jurors  —  competency. —  On  the  trial  for 
indictment  under  this  section,  prejudice 
against  the  lottery  business  will  not  dis- 
qualify a  juror.  "  If  a  citizen  is  fit  to  sit 
on  a  jury  at  all,  he  is  found  to  have  a 
prejudice  against  what  is  forbidden  by 
law."  U.  8.  r.  Noelke,  (S.  D.  X.  V.  ISSii) 
1  Fed.  42i6.  See  also  U.  S.  t>.  Duff,  ( S.  D. 
N.  Y.  1881)   6  Fed  45. 

Supplemental  proyisions. —  The  provi- 
sions of  this  section  are  supplemented  by 
the  provisions  of  section  237,  infra,  p.  861. 
prohibiting  the  importation  of  lottery  mat' 
ter  from  abroad  and  their  transportation 
from  one  state  to  another  by  any  means 
or  method.  See  Lottery  Case,  (1903)  188 
U.  S.  321,  23  S.  Ct.  321,  47  U.  S.  (L.  ed.) 
492,  construing  the  Act  of  March  2,  1895, 
ch.  191,  embocfled  in  said  section  237. 


Sec.  214.  [Postmasters  not  to  be  lottery  agents.]  Whoever,  being  a 
postmaster  or  other  person  employed  in  the  postal  service,  shall  act  as 
agent  for  any  lottery  office,  or  under  color  of  purchase  or  otherwise,  vend 
lottery  tickets,  or  shall  knowingly  send  by  mail  or  deliver  any  letter,  pack- 
age, postal  card,  circular,  or  pamphlet  advertising  any  lottery,  gift  enter- 
prise, or  similar  scheme,  offering  prizes  dependent  in  whole  or  in  part  upon 
lot  or  chance,  or  any  ticket,  certificate,  or  instrument  representing  any 
chance,  share^  or  interest  in  or  dependent  upon  the  event  of  any  lottery, 
gift  enterprise,  or  similar  scheme  offering  prizes  dependent  in  whole  or  in 
part  upon  lot  or  chance,  or  any  list  of  the  prizes  awarded  by  means  of  any 
such  scheme,  shall  be  fined  not  more  than  one  hundred  dollars,  or  impris- 
oned not  more  than  one  year,  or  both.    [35  Stat,  L.  1130,] 

This  section  was  drawn  from  R.  S.  sec.  3851  (Act  of  June  8,  1872,  ch.  335,  17  »Stat.  L. 
294),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  3851.  No  postmaster  shall  act  as  agent  for  any  lottery-office,  or  under  any 
color  of  purchase,  or  otherwise,  vend  lottery- tickets;  nor  shall  he  receive  or  send  any 
lottery-scheme,  circular,  or  ticket  free  of  postage.  For  any  violation  of  this  section  the 
offender  shall  be  liable  to  a  penalty  of  fifty  dollars." 

This  section  has  been-  extended  so  as  to  punish  not  only  postmasters,  but  all  perijon^ 
in  the  postal  service,  for  vending  or  sending  lottery  tickets  by  mail,  and  the  provisions 
relating  to  punishment  have  been  changed. 

The  verb  ''send"  signifies  forwarded  in  ment.  Louisiana  Lottery  Cases,  (£.  D. 
the  mail  through  the  officers  of  the  govern-       La.  1<884 )  20  Fed.  625. 

Seo.  215.  [Use  of  mails  to  promote  frauds.]  Whoever,  having  devised 
or  intending  to  devise  any  scheme  or  artifice  to  defraud,  or  for  oblaininj,' 
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money  or  property  by  means  of  false  or  fraudulent  pretenses,  representa- 
tions, or  promises,  or  to  sell,  dispose  of,  loan,  exchange,  alter,  give  away, 
distribute,  supply,  or  furnish  or  procure  for  unlawful  use  any  counterfeit 
or  spurious  coin,  bank  note,  paper  money,  or  any  obligation  or  security  of 
the  United  States,  or  of  any  State,  Territory,  municipality,  company,  cor- 
poration, or  person,  or  anything  represented  to  be  or  intimated  or  held  out 
to  be  such  counterfeit  or  spurious  article,  or  any  scheme  or  artifice  to  obtain 
money  by  or  through  correspondence,  by  what  is  commonly  called  the  **  saw- 
dust swindle,"  or  *'  counterfeit-money  fraud,''  or  by  dealing  or  pretending 
to  deal  in  what  is  commonly  called  **  green  articles,*'  **  green  coin,"  **  green 
goods,"  **  bills,"  *^  paper  goods,"  '*  spurious  Treasury  notes,"  '*  United 
States  goods,"  **  green  cigars,"  or  any  other  names  or  terms  intended  to 
be  understood  as  relating  to  such  counterfeit  or  spurious  articles,  shall, 
for  the  purpose  of  executing  such  scheme  or  artifice  or  attempting  so  to  do, 
place,  or  cause  to  be  placed,  any  letter,  postal  card,  package,  writing,  cir- 
cular, pamphlet,  or  advertisement,  whether  addressed  to  any  person  resid- 
ing Mrithin  or  outside  the  United  States,  in  any  post-office,  or  station  thereof, 
or  street  or  other  letter  box  of  the  United  States,  or  authorized  depository 
for  mail  matter,  to  be  sent  or  delivered  by  the  post-office  establishment  of 
the  United  States,  or  shall  take  or  receive  any  such  therefrom,  whether 
mailed  within  or  without  the  United  States,  or  shall  knowingly  cause  to  be 
delivered  by  mail  according  to  the  direction  thereon,  or  at  the  place  at 
which  it  is  directed  to  be  delivered  by  the  person  to  whom  it  is  addressed, 
any  sudi  letter,  postal  card,  package,  writing,  circular,  pamphlet,  or  adver- 
tisement, shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned 
not  more  than  five  years,  or  both.    [35  Stat,  L.  1130,] 

This  section  was  drawn  from  R.  S.  sec.  &480  (Act  of  June  S,  1872,  ch.  396,  17  Btat. 
L.  323),  as  amended  by  an  Act  of  March  2,  1889,  ch.  393,  §  1,  25  Stat.  L.  873,  which 
was  repealed  by  section  341,  infray  this  title,  and  which  read  as  follows: 

**  Sec.  5480.  If  any  person  having  devised  or  intending  to  devise  any  scheme  or  arti- 
fice to  defraud,  or  \o  sell,  dispose  of,  loan,  exchange,  alter,  ^ive  away,  or  distribute, 
supply,  or  furnish,  or  procure  for  imlawful  use  any  counterfeit  or  spurious  coin,  bank 
notes,  paper  money,  or  any  obligation  or  security  of  the  United  States  or  of  any  State, 
Territory,  municipality,  company,  corporation,  or  person,  or  anything  represented  to 
be  or  intimated  or  held  out  to  be  such  counterfeit  or  spurioua  articles,  or  any  scheme 
or  artifice  to  obtain  money  by  or  through  correspondence,  by  what  is  commonly  called 
the  *  sawdust  sfwindle,'  or  *  counterfeit  money  fraud,'  or  by  dealing  or  pretending  to  - 
deal  in  what  is  commonly  called  *  green  articles,*  *  green  coin/  *  bills,'  *  paper  goods,' 
*  spurious  Treasury  notes,'  *  United  States  goods,'  *  green  cigars,'  or  any  other  names 
or  terms  intended  to  he  imderstood  as  relating  to  such  counterfeit  or  spurious  articles, 
to  be  effected  by  either  opening  or  intending  to  open  correspondence  or  communication 
with  any  person,  whether  resident  within  or  outside  the  United  States,  by  means  of 
the  Post-Office  Establishment  of  the  United  States,  or  by  inciting  such  other  person  or 
any  person  to  open  communication  with  the  person  so  devising  or  intending,  shall,  in 
and  for  executing  such  scheme  or  artifice  or  attempting  so  to  do,  place  or  cause  to  be 
placed,  any  letter,  packet,  writing,  circular,  pamphlet,  or  advertisement  in  any  post- 
office,  branch  post-office,  or  street  or  hotel  letter- oox  of  the  United  States,  to  be  sent 
or  delivered  by  the  said  post-office  establishment,  or  shall  take  or  receive  an^r  such 
therefrom,  such  person  so  misusing  the  post-office  establishment  shall,  upon  conviction, 
be  punishable  by  a  fine  of  not  more  than  five  hundred  dollars  and  by  imprisonment  for 
not  more  than  eighteen  months,  or  by  both  such  punishments,  at  the  discretion  of  the 
court.  The  indictment,  information,  or  complaint  may  severally  charge  offenses  to 
the  number  of  three  when  committed  within  the  same  six  calendar  months;  but  the 
court  thereupon  shall  give  a  single  sentence,  and  shall  proportion  the  punishment  espe- 
cially to  the  degree  in  which  tlie  abuse  of  the  post-office  establishment  enters  as  an 
in8t]:ument  in  to  such  fraudulent  scheme  and  device." 

The  language  of  the  section  has  been  transposed,  the  punishment  changed,  and  the 
last  sentence  of  the  Revised  Statutes  section,  relating  to  the  indictment,  information, 
or  eomplaint,  has  been  omitted. 
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I.   CONSTITDTIGNAIJIT 

^  In  generaL — This  section  is  constitu- 
tional under  that  clause  of  the  Constitu- 
tion authorizing  Congress  to  establish 
"  post  offices  and  post  roads."  U.  S.  t*. 
Loring,  (N.  D.  111.  1884)  91  Fed.  881. 
See  iJso  Weeber  v,  U.  S.,  (C.  C.  Ohio 
1894)  62  Fed.  740. 

This  section  is  not  beyond  the  power  of 
Congress  as  applied  to  what  may  be  a 
mere  incident  of  a  fraudulent  scheme  that 
itself  is  outside  the  jurisdiction  of  Con- 
gress to  deal  with.  Whatever  the  limits 
to  its  power,  it  may  forbid  any  such  acts 
done  in  furtherance  of  a  scheme  that  it 
regards  as  contrary  to  public  policy, 
whether  it  can  forbid  the  scheme  or  not. 
Badders  v.  U.  S.,  (1916)  240  U.  S.  391, 
36  S.  Ct.  367,  60  U.  S.  (L.  ed.)  706. 

The  overt  act  of  putting  a  letter  into 
the  post  office  of  the  United  States  is  a 
matter  that  Congress  may  regulate,  and 
it  may  make  the  deposit  of  each  letter 
a  separate  offense.  Badders  t'.  U.  S., 
(1916)  240  U.  S.  391,  36  S.  Ct.  367,  60 
U.  S.  (L.  ed.)  706. 

Cmd  and  unusual  punishment. —  In 
Badders  r.  U.  S„  (1916)  240  U.  S.  391, 
36  S.  Ct.  367,  60  U.  S.  (L.  ed.)  706,  the 
plaintiff  in  error  was  indicted  for  placine 
letters   in  the  mail  for  the  purpose  c9 


executing  a  scheme  to  defraud,  devised  hj 
him.  There  were  twelve  counts,  on  seven 
of  which,  each  relating  to  a  different  let- 
ter, he  was  found  guilty.  He  was  sen- 
tenced to  five  years'  imprisonment  on  each 
count,  the  periods  being  concurrent,  not 
cumulative,  and  also  to  a  fine  of  $1,(X)0 
on  each,  or  $7,000  in  all.  One  of  the 
objections  raised  by  the  plaintiff  in  error 
was  that  if  this  section  made  the  deposit 
of  each  letter  a  separate  offense  subject 
to  such  punishment  as  it  received  in  the 
case  it  imposed  cruel  and  unusual  pun- 
ishment and  excessive  fine,  but  the  court 
held  that  there  wa's  no  doubt  that  the  law 
might  make  each  putting  of  a  letter  into 
the  post  office  a  separate  offense,  and  that 
there  was  no  ground  for  declaring  the 
punishment  unconstitutional. 

II.  HiSTOBT  AND  PUBFOBI 

In  goneraL — "  The  statute  as  first  passed 
(June  8,  1872,  17  Stat.  323)  lacked  the 
words  *  or  for  obtaining  money  or  prop- 
erty by  means  of  false  and  fraudulent 
pretenses,  representations,  or  promises,' 
found  in  article  215  of  the  Crimind 
Code;  it  made  an  original  intention  to 
employ  the  post  office  establishment  a 
necessary  element  of  the  offense,  and  per- 
mitted the  indictment  to  charge  oflfeuses 
to  the  number  of  thi^  when  committed 
within  the  same  six  calendar  months, 
with  provision  for  a  single  sentence  pro- 
portioning the  punishment  'espiecially  to 
the  degree  in  which  the  abuse  of  the  post 
office  establishment  enters  as  an  instru- 
ment into  such  fraudulent  scheme  and  de 
vice.'  The  statute  was  later  amended  in  a 
respect  not  immediately  material,  and 
became  section  5480  of  the  Revised  Stat- 
utes. .  .  .  The  statute  was  amended 
March  2,  1889,  25  Stat.  873,  so  as  ex- 
pressly to  cover  the  subject  of  dealing  in 
counterfeit  or  spurious  money  and  other 
articles  specified,  which  had  previously 
been  held  not  covered  by  the  original  act. 
The  Criminal  Code  (March  4,  1900) 
made  these  changes:  (a)  It  added  after 
the  words  '  scheme  or  artifice  to  defraud ' 
the  words  '  or  obtaining  money  or  prop- 
erty by  means  of  false  or  fraudulent 
pretenses,  representations  or  promises'; 
(b)  it  eliminated  the  requirement  that  the 
intention  to  use  the  post  office  establish- 
ment be  an  element  of  the  original 
scheme,  although  the  actual  use  of  the 
mails  in  furtherance  of  the  scheme  is  es- 
sential (U.  S.  V.  Young,  (1914)  232  U. 
S.  155,  160,  34  S.  Ct.  303,  68  U.  S.  (L. 
ed.)  548) ;  and  (c)  the  provision  that 
the  punishment  be  proportioned  to  the 
degree  in  which  the  abuse  of  the  mails 
enters  into  the  scheme  was  naturally 
eliminated."  Bettman  v.  U.  S.,  (C.  G.  A. 
6th  ar.  1915)  224  Fed.  819,  140  C.  C.  A- 
265. 

The  purpose  of  this  section  was  the 
broad  one  of  preventing  the  use  of  the 
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mails  to  despoil  the  public,  whether  such 
result  was  intended  to  be  accomplished  by 
means  of  plain  falsehoods,  or  by  the  most 
l^littering,  alluring  and  complicated  con- 
trivances. Wilson  t?.  U.  S.,  (G.  C.  A.  2d 
Cir.  1911)  l»a  Fed.  427,  111  C.  C.  A.  231. 

The  purpose  of  former  R  S.  sec.  6480 
was  to  protect  the  public  against  all  inten- 
tional efforts  to  despoil,  and  to  prevent 
the  post  office  from  being  used  to  carry 
these  efforts  into  effect.  Durland  v.  U.  S., 
( 1896)  161  U.  S.  306,  16  S.  Ct.  508,  40  U. 
S.  (L.  ed.)  709.  See  also  U.  S.  t?.  Ryan, 
(E.  D.  Ark.  1903)  }23  Fed.  634;  Horman 
V.  U.  S.,  (C.  C.  A.  6th  Cir.  1902)  116  Fed. 
350,  53  C.  C.  A.  570;  U.  S.  v.  Reid,  (W.  D. 
Mich.  1890)  42  Fed.  134;  U.  S.  r.  Long, 
(S.  D.  Oal.  189i5)  68  Fed.  348;  U.  S.  v, 
Harris,  (S.  D.  OaL  1894)  68  Fed.  347: 
U.  S.  17.  Loring,  (N.  D.  111.  1884)  91  Fed. 
881;  U.  S.  r.  Jones,  (8.  D.  N.  Y.  1882) 
10  Fed.  469. 

The  purpose  of  former  R.  S.  sec.  6480 
was  to  prohibit  the  use  of  the  mail  to 
carry  on  schemes  of  general  fraud,  the 
language  being  "  any  scheme  or  artifice 
to  defraud."  U.  S.  v.  Stever,  (1911)  222 
U.  S.  167,  32  S.  Ct.  61,  56  U.  S.  (L,  ed.) 
145. 

The  purpose  of  the  amendment  to 
former  R.  S.  sec.  64»80,  enacted  March  2, 
1889,  was  not  to  restrict  but  to  extend 
the  operation  of  the  statute.  Bettman  9. 
U.  S.,  (C.  C.  A,  6th  Cir.  1915)  224  Fed. 
819;  Miller  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1904)  133  Fed.  337,  66  C.  C.  A.  399; 
Milby  r.  U.  S.,  (C.  C.  A.  6th  Cir.  1903) 
120  Fed.  1,  57  C.  C.  A.  21;  U.  S.  V.  Sauer, 
(W.  D.  Mich.  1898)  88  Fed.  249;  Gulp  t;. 
U.  S.,  (C.  C.  A.  3d  Cir.  1897)  82  Fed. 
990,  55  U.  S.  App.  42,  27  C.  C.  A.  294. 

III.  Essentials 

1.  In  General 

The  elements  of  an  offense  under  sec- 
tion 215  are  (a)  a  scheme  devised  or  in- 
tended to  be  devised  to  defraud,  or  for 
obtaining  money  or  property  by  means  of 
false  pretenses,  and,  (b)  for  the  purpose 
of  executing  such  scheme  or  attempting 
to  do  so,  the  placing  of  any  letter  in  any 
post  office  of  the  United  States  to  be  sent 
or  delivered  by  the  post  office  establish- 
ment. U.  S.  V.  Young,  (1914)  282  U.  S. 
155,  34  S.  Ct.  303,  58  U.  S.  (L.  ed.) 
548,  wherein  the  court  upheld  the  conten- 
tion of  the  government  as  to  the  distinc- 
tion between  thie  section  and  R.  S.  sec. 
5^0.  The  contention  of  the  government 
was  tiiat  the  provisions  of  the  section 
were  broader  than  those  of  R.  S.  sec. 
5480;  that  under  the  latter  it  was  neces- 
sary to  charge  not  only  that  a  scheme  to 
defraud  was  devised  but  that  it  was  in- 
tending to  be  effected  by  opening  or  in- 
tending to  open  correspondence  with  some 
other  person  by  means  of  the  post  office  es- 
tabUfloment,  whereas  under  section  215  of 


the  Criminal  Code  it  weus  only  necessary 
that  the  scheme  should  be  devised  or  in- 
tended to  be  devised  and  a  letter  be  placed 
in  the  post  office  for  the  purpose  of  execut- 
ing the  scheme  or  attempting  to  do  so. 
See  to  the  same  effect  Stem  v.  U.  S.,  (C. 
C.  A.  2d  Cir.  1915)  223  Fed.  762;  Farmer 
t?.  tr.  S.,  (C.  C.  A.  2d  Cir.  1915)  223  Fed. 
903,  139  a  C.  A.  341;  Trent  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1916)  228  Fed.  648,  143 
C.  C.  A.  170;  Gardner  v.  U.  S.,  (C.  C.  A. 
8th  ar.  1916)  230  Fed.  575,  144  C.  C.  A. 
629;  Moffatt  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1916)  232  Fed.  522,  146  C.  C.  A.  480. 

This  section  is  broader  than  former 
R.  S.  sec.  5480,  which  it  supersedes,  in 
that  it  is  only  necessary  that  the  scheme 
to  defraud  should  be  devised,  or  intended 
to  be  devised,  and  a  letter  placed  in  the 
post  office  '*  for  the  nurpose  of  executing 
such  scheme  or  artince  or  attempting  so 
to  do."  The  essential  difference  between 
the  two  statutes  is  that  under  the  former 
the  scheme  or  artifice  must  have  contem- 
plated the  use  of  the  post  office  establish- 
ment of  the  United  States,  and  in  the 
latter  the  scheme  or  artifice  is  devised, 
or  intended  to  be  devised,  and  subse- 
quently the  letter  placed  in  the  post  office 
lor  the  purpose  of  executing  the  scheme; 
that  is,  under  the  first  it  is  n^essary 
that  it  should  be  contemplated  as  a  part 
of  the  scheme  or  artifice  that  the  post 
office  establishmeuit  should  be  used,  and 
under  the  second  and  present  law  it  is 
only  necessary  that  the  person  devise  a 
scheme  to  denraud,  and  afterwards  place, 
or  cause  to  be  placed,  a  letter,  etc.,  in 
the  post  office  for  the  purpose  of  executing 
the  same.  Sep  p.  King,  (N.  D.  Ga.  1912) 
200  Fed.  622;  U.  S.  v.  Goldman,  (N.  D. 
Ohio  1913)  207  Fed.  1002. 

'*  The  simple  elements  of  the  offense  con- 
sisted in  having  devised  or  intending  to 
devise  a  scheme  to  defraud,  and  in  execut- 
ing or  carrying  into  effect  such  scheme  or 
artifice  by  placing  or  attempting  to  place 
a  letter,  postal  card,  etc.,  in  the  post  office 
to  be  sent  or  delivered  through  the  post 
office  establishment  of  the  United  States. 
It  is  said  that  the  misuse  of  the  mails  is 
the  gist  of  the  offense,  or,  as  expressed  by 
another  court,  is  the  'material  thing'  or 
I  substance  of  the  offense,'  while,  of  course, 
it  must  be  in  execution  or  attempted  ex- 
ecution of  a  scheme  or  artifice  to  defraud. 
Both  elements  must  be  present,  while  it  is 
the  misuse  of  the  mails  for  the  execution 
of  such  a  scheme  that  is  denounced.  Mar- 
rin  fK  U.  S.,  [C.  C.  A.  3d  Cir.  1909]  167 
Fed.  951,  956,  93  C.  C.  A.  351;  Gould  v. 
V.  S.,  [C.  C.  A.  8th  Cir.  19131  209  Fed. 
730,  733,  734,  126  C.  C.  A.  464.  Under 
the  old  section  5480,  R.  S.,  it  was  requinite 
that  three  matters  of  fact  be  diarged  in 
the  indictment,  namely:  (1)  That  the 
person  charged  had  devised  a  scheme  or 
artifice  to  defraud;  (2)  that  he  intended 
to  effect  the  scheme  by  opening  or  intend- 
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ing  to  open  correspondence  through  the 
post  office  establishment,  or  by  inciting 
ither  persons  to  open  communication  with 
him;  and  (3)  that  in  carrying  out 'such 
scheme  such  person  had  either  deposited  a 
letter  or  packet  in  the  post  office,  or  taken 
or  received  one  therefrom.  Stokes  t*.  U. 
S.,  [18»5]  157  U.  S.  187,  15  S.  Gt.  617, 
39  U.  S.  (L.  ed.)  667.  But,  the  present 
statute,  section  215  of  the  Code,  seems  to 
have  eliminated  the  element  that  the  per- 
sons devising  the  scheme  must  have  in- 
tended to  effectuate  the  same  by  opening 
or  intending  to  open  correspondence 
through  the  post  office  establishment,  and 
all  that  is  now  essent^ial  is  that,  for  the 
purpose  of  carrying  into  execution  the 
scheme  or  artifice,  a  letter  or  other  writ- 
ing be  sent  through  or  taken  from  the 
post  office  establishment.  Hence  the  of- 
fense as  now  defined  consists  of  but  two 
elements,  whereas  previously  it  consisted 
of  three,  as  analvzed  in  the  Stokes  Case." 
Belden  v.  V,  S.,  (0.  C.  A.  9th  Cir.  1915) 
223  Fed.  726,  139  C.  C.  A.  256. 

The  offense  denounced  by  this  section 
consists  in  the  devising  of  a  fraudulent 
scheme  and  the  depositing  in  the  mail  of 
a  letter,  writing,  or  other  paper  for  ex- 
ecuting or  attempting  to  execute  such 
scheme.  When  such  acts  are  shown,  the 
crime  Is  established,  and,  while  what  is 
actually  accomplished  may  be  evidence  of 
what  was  intended  to  be  accomplished, 
it  is  not  the  sole  evidence.  The  offense  is 
complete  if  an  attempt  be  made  to  execute 
by  the  use  of  the  postal  establishment. 
Humes  v.  V.  S.,  (C.  C.  A.  8th  Cir.  1910) 
182  Fed.  485,  105  C.  C.  A.  158. 

Under  former  R.  S.  sec.  5480  it  was 
held  that  three  matters  of  fact  must  be 
charged  in  the  indictment  and  establish- 
ment by  the  evidence:  (1)  That  the  per- 
sons charged  must  have  devised  a  scheme 
or  artifice  to  defraud.  (2)  That  they 
must  have  intended  to  effect  this  scheme 
by  opening  or  intending  to  open  cor- 
respondence with  some  other  persons 
through  the  post-office  establishment,  or 
by  inciting  such  other  persons  to  open 
communication  with  them.  (3)  And  that, 
in  carrying  out  such  scheme,  such  per- 
sons must  have  either  deposited  a  letter 
or  packet  in  the  post  office,  or  taken  or 
received  one  therefrom.  Stokes  t*.  U.  S.. 
(1895)  157, U.  S.  187,  15  S.  Ct.  617,  39 
U.  S.  (L.  cd.)  667.  See  to  the  same 
effect,  Kellogg  t*.  IJ.  S.,  (C.  C.  A.  2d  Cir. 
1903)  126  Fed.  323,  61  C.  C.  A.  229; 
Stewart  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1902) 
119  Fed.  89,  55  C.  C.  A.  641;  Horman  v. 
IT.  S.,  (C.  C.  A.  6th  Cir.  1902)  116  Fed. 
350,  53  C.  C.  A.  570;  Packer  v.  IJ.  S.. 
(C.  C.  A.  2d  Cir.  1901)  106  Fed.  906, 
46  C.  C.  A.  35;  U.  S.  f.  I^ng.  (S.  D. 
Cal.  1895)  68  Fed.  348;  V.  S.  v.  Smith, 
(E.  D.  Wis.  1891)  45  Fed.  561:  XT.  S.  v. 
Wootten,  (E.  D.  S.  C.  1887)  29  Fed.  702; 
U.  S.  V.  Hoeflinger,  (E.  D.  Mo.  1887)   33 


Fed.  469;  U.  S.  v.  Smith,  (E.  D.  Wi«. 
1891)  45  Fed.  561;  U.  S.  v.  Dexter,  (N.  D. 
la.  1907)  154  Fed.  890;  Brown  f.  U.  S., 
(C.  C.  A.  8th  Cir.  1906)  143  Fed.  60, 
74  C.  C.  A.  214;  Brooks  r.  U.  S.,  (C.  C. 
A.  8th  Cir.  1906)  146  Fed.  223,  76  C.  C. 
A.  581;  U.  S.  r.  Smith,  (N.  D.  la.  1909) 
166  Fed.  958;  Foster  f.  U.  S.,  (CCA, 
6th  Cir.  1910)  178  Fed.  165,  101  C.  C  A. 
485;   Horn  v.  U.   S..    (C.  C.  A.  8th  Cir. 

1910)  182  Fed.  721,  105  C.  C.  A.  163; 
Riimnerman  t.  U.  S.,   (C.  C.  A.  8th  Cir. 

1911)  186  Fed.  307,  108  C.  C.  A.  385; 
U.  S.  r.  McCrory,  (N.  D.  Ga,  1910)  17') 
Fed.  802:  Marrin  r.  U.  S.,  (C  C.  A.  3t1 
Cir.  1909)   167  Fed.  961,  93  C.  C.  A.  351. 

2.  Conspiracy  Contrasted 
"  The  scheme  to  defraud  denounced  by 
the  statute  is  a  crime  wholly  different 
from  conspiracy,  and  not  to  be  confounded 
with  the  offense  known  as  obtaining 
money  under  false  pretenses.  Emanuel  c. 
U.  S.,  [C  O.  A.  2d  Cir.  1912]  196  Fed. 
[317]  at  322,  116  C  C  A.  137.  The 
gist  of  conspiracy  is  the  agreement,  the 
substance  of  an  offense  under  section 
215  is  the  prosecution  of  a  fraudulent 
purpose,  toward  the  execution  or  fulfill- 
ment whereof  the  mail  is  used.  One  man 
may  form  and  accomplish  it,  with  or  with- 
out assistance;  but  all  who  with  crim- 
inal intent  join  themselves  even  slightly 
to  the  principal  schemer  are  subject  to  the 
statute,  although  they  may  know  nothing 
but  their  own  share  in  the  aggregate 
wrongdoing.  One  man  may  render  the 
scheme  unitary,  though  he  has  the  assist- 
ance of  many  others  at  different  time^ 
Schwartzberg  v.  U.  S.,  (C.  C  A.  2d  Cir. 
1917)   241  Fed.  348,  154  C  C  A.  228. 

3.  Scheme  or  Artifice  to  Defraud,  etc. 
a.  What  Constitutes 

"  The  terms  '  artifice '  and  '  scheme '  are 
those  descriptive  of  the  thing  to  be 
planned  or  devised.  '  Artifice '  means 
'  subtle  or  deceptive  art  in  contriving ; 
trickery;  cunning;  strategy;  finesse;  as  to 
lure  by  artifice.  Stand.  Diet.  According 
to  the  same  authority,  as  well  as  the 
common  understanding  of  the  term,  a 
'  scheme  '  may  be  of  broader  meaning,  and 
not  necessarily  involve  trickery  or  cun- 
ning. A  scheme  may  include  a  plan  or 
device  for  the  legitimate  accomplishment 
of  an  object.  But  to  come  within  the 
terms  of  the  statute  under  consideration 
the  artifice  or  scheme  must  be  designed 
to  defraud."  Horman  t?.  U.  S.,  (C.  C. 
A.  6th  Cir.  1902)  116  Fed.  360,  63  C  C. 
A.  570. 

A  ''scheme  or  artifice  to  defrand," 
within  this  section,  prohibiting  the  use 
of  the  post  office  establishment  in  aid  of 
a  scheme  or  artifice  to  defraud,  is  the 
formation  of  a  plan,  device,  or  trick  to 
perpetrate  a  fraud  on  another.  U.  S.  r. 
Dexter,  (N.  D.  la.  1907) '154  Fed.  890. 
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A  scheme  to  defraud  by  means  of  false 
pretenses  is  "  a  scheme  or  artifice  to  de- 
fraud." U.  S.  V.  Stever,  (1911)  222  U.  8. 
167,  32  S.  Ct.  51,  56  U.  S.   (L.  ed.)    145. 

A  person  who  induces  others  by  "  false 
&nd  fraudulent  representations  and  pre- 
tenses" to  part  with  their  property  is 
guilty  of  devising  *'  a  scheme  or  artifice 
to  defraud "  within  the  meaning  of  the 
statute.  Wilson  t?.  U.  8.,  (C.  C.  A.  2d 
Cir.  1911)   190  Fed.  427,  111  C.  C.  A.  231. 

Each  of  the  words  "  devise,"  "  scheme," 
and  "  artifice "  embodies  elements  found 
in  the  other  two.  As  understood  m  the 
law  of  crimes  or  torts,  to  "devise"  con- 
veys the  idea  of  being  devious,  contriving, 
disingenuous;  a  "  sdieme,"  machination, 
intrigue,  or  plan  whose  appearance  differs 
from  the  reality;  an  "artifice,"  a  trick, 
false  pretenee  or  tok^i.  Stockton  v.  U. 
8.,  (C.  C.  A.  7th  Cir.  1913)  2a5  Fed.  462, 
128  C.  C.  A,  630,  46  L.  R.  A.  (N.  8.) 
936. 

The  scheme  to  defraud  condemned  by 
this  section  is  not  confined  to  devices  by 
which  it  is  intended  that  the  customer 
shall  receive  nothing  for  his  money. 
Sparks  r.  U.  S.,  (C.  C.  A.  6th  Cir.  1917) 
241  Fed.  777,  154  C.  C.  A.  479;  Bettman 
c.  V.  S.,  (C.  C.  A.  6th  Cir.  1916)  224 
Fed.  819,  140  C.  C.  A.  265. 

While  the  word  "  artifice  "  signifies  de- 
ceit or  trickery  the  word  "  scheme  "  does 
not  necessarily  involve  trickery  or  cun- 
ning. A  scheme  may  include  a  plan 
or  device  for  the  legitimate  accomplish- 
ment of  an  object.  Bettman  v.  U.  8., 
(C.  C.  A.  6th  Cir.  1915)  224  Fed.  819, 
140  0.  C.  A.  265. 

"Defraud." — The  artifice  or  scheme 
must  be  designed  to  defraud  but  the  term 
defraud  means  only  the  wrongful  purpose 
of  injuring  another.  BettmaA  «;.  U.  S.. 
(C.  C.  A.  6th  Cir.  1916)  224  Fed.  819, 
140  C.  C.  A.  265. 

This  section  does  not  require  that  the 
scheme  should  be  fraudulent  upon  its 
face.  All  that  is  necessary  is  that  it  be 
a  scheme  reasonably  calculated  to  deceive 
persons  of  ordinary  comprehension  and 
prudence  and  that  the  mail  service  of  the 
United  States  be  used  and  intended  to  be 
used  in  execution  of  the  same.  Oesting  v. 
V.  S.,  (C.  C.  A.  9th  Cir.  1916)  234  Fed. 
304,  148  C.  C.  A.  206. 

Relation  of  scheme  to  United  States 
laws. — The  scheme  to  defraud  need  have 
no  original  relation  whatever  to  the  laws 
of  the  United  States.  The  mere  incidental 
or  unpremeditated  use  of  the  mails  may 
give  to  the  federal  courts  the  trial  of  any 
state  law  offense  which  involves  defraud- 
ing another  person  —  this  result  being 
accomplished  by  the  broad  definitions  of 
"  defraud "  and  "  scheme  or  artifice " 
which  are  now  accepted.  Hendrey  v.  U. 
S.,  (C.  C.  A.  6th  Cir.  1916)  233  Fed.  6, 
147  C.  C.  A  76. 


This  section  "includes  everything  de- 
signed to  defraud  by  representations  as  to 
the  past  or  present,  or  suggestions  and 
promises  as  to  the  future.  The  signifi- 
cant fact  is  the  intent  and  purpose.  .  .  . 
It  was  with  the  purpose  of  protecting  the 
public  against  all  such  intentional  efforts 
to  despoil,  and  to  prevent  the  post  office 
from  being  used  to  carry  them  into  effect, 
that  this  statute  was  passed;  and  it 
would  strip  it  of  value  to  confine  it  to 
such  cases  as  disclose  an  actual  misrepre- 
sentation as  to  some  existing  fact,  and 
exclude  those  in  which  is  only  the  allure- 
ment of  a  specious  and  glittering  promise." 
Durland  v.  U.  S.,  (1896)  161  U.  S.  306, 
16  S.  Ct.  508,  40  U.  S.  (Ia  ed.)  709. 
followed  in  U.  S.  v.  Stever,  (1911)  222 
U.  S.  167,  32  S.  Ct.  51,  56  U.  S.  (L.  ed.) 
145;  Bettman  r.  U.  S.,  (C.  C.  A  6th  Cir. 
1916)  224  Fed.  819,  140  C.  C.  A.  265; 
Moffatt  a  U.  S.,  (C.  C.  A.  8th  Cir. 
1916)  232  Fed.  522,  146  C.  C.  A  480. 
See  also  Horman  r.  U.  S.,  (C.  C.  A. 
6th  Cir.  1902)  116  Fed.  350,  53  C.  C.  A 
670;  Fairfield  Floral  Co.  t*.  Bradbury, 
(C.  C,  Me.  1898)  89  Fed.  393.  But  see 
U.  S.  V.  Beatty,  (C.  0.  Vt.  1894)  60 
Fed.  740. 

Calculated  to  deceive  or  defraud. — 
Whether  the  pretensions  made  by  the  acr 
cused,  which  are  averred  to  constitute  the 
scheme  to  defraud,  constitute  an  agree- 
ment, valid  or  otherwise,  or  consist  of 
representations  of  fact,  present  or  future, 
an  expression  of  opinion  or  assurance  of 
past,  present,  or  future  conditions,  it  may 
constitute  a  scheme  to  defraud,  provided 
only  it  be  designed  and  reasonably  adapted 
to  deceive.  Brooks  f.  U.  S.,  (C.  C.  A. 
8th  Cir.  1906)  146  Fed.  223,  76  C.  C.  A. 
581. 

This  section  includes  every  scheme  to 
be  effected  by  the  use  of  the  poet  office 
establishment  which  is  in  fact  designed  to 
defraud,,  by  representations  as  to  the  past 
or  present,  or  suggestions  and  promises 
as  to  the  future,  it  being  immaterial  that 
the  business  or  scheme  conducted  is  an 
actual  business  provided  it  is  the  basis 
of  a  fraudulent  scheme.  Foster  v,  U.  S., 
(C.  C.  A.  6th  Cir.  1910)  178  Fed.  165, 
101  C.  0.  A.  485.  See  to  the  same  effect 
Lemon  t?.  U.  S.,  (C.  C.  A.  8th  Cir.  1908) 
IM  Fed.  953,  90  C.  C.  A.  617. 

To  constitute  the  offense  of  using  the 
mails  to  carry  into  effect  a  scheme  to  de- 
fraud, within  this  statute,  it  is  not  neces- 
sary that  there  should  be  actual  misrepre- 
sentation as  to  an  existing  fact;  but  it  is 
sufficient  if  the  representations  made  were 
intended  and  calculated  to  deceive  and  de- 
fraud. McCarthy  v.  U.  S.,  (C.  C.  A.  2d 
Cir.  1911)   187  Fed.  117,  110  C,  C.  A.  547. 

Scheme  as  designed  to  defraud  public 
generally. — "  That  in  order  to  fall  within 
the  statute,  a  scheme  need  not  be  designed 
to  defraud  the  public  generally  or  the 
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creduloua  especially^  is  established  by 
Weeber  v.  U.  S.,  (U.  C.  [Colo.  1894])  62 
Fed.  740,  decided  at  tlie  circuit  by  Mr.  Jus- 
tice Brewer  (Judges  Caldwell  and  Sanborn 
concurring),  and  by  the  decision  of  this 
court  in  Horman  v.  U.  S.,  [C.  C.  A.  6th 
Cir.  1902]  116  Fed.  360,  53  C.  C.  A.  670, 
in  an  opinion  written  by  the  present  Mr. 
Justice  Day,  in  each  of  which  cases  a 
scheme  to  blackmail  directed  solely  and 
specifically  against  a  given  individual  or 
group  of  individuals  was  held  a  scheme  to 
defraud  within  the  meaning  of  the  statute. 
An  application  for  writ  of  certiorari  in  the, 
Horman  case  was  denied  by  the  Supreme 
CJourt  ( [.1902]  187  U.  S.  641,  23  S.  Ct. 
841,  47  U.  S.  (L.  ed.)  346).**  Bettman  r. 
U.  S.,  (C.  C.  A.  6th  Cir.  1916)  224  Fed. 
819,  140  a  C.  A.  266. 

Necessity  that  scheme  be  itself  unlaw- 
ful.—  If  the  scheme  was  fraudulent,  if 
the  purpose  was  to  get  money  from  other 
persons,  under  pretense  of  investing  it  for 
such  persons,  and  not  so  to  invest  it,  but 
to  apply  it  to  the  use  of  the  defendant, 
the  case  is  within  the  statute.  U.  S.  f>, 
Loring,  (N.  D.  111.  1884)  91  Fed.  881. 

Injury. —  If  the  scheme  or  artifice  in  its 
necessary  consequence  is  one  which  is  cal- 
culated to  injure  another,  to  deprive  him 
of  his  property  wrongfully,  then  it  is  to 
defraud  within  the  meaning  of  the  stat- 
ute. The  words  "  to  defraud "  in  the 
phrase  *' scheme  or  artifice  to  defraud" 
are  not  descriptive  of  the  character  of  the 
artifice  or  scheme  which  has  been  devised, 
but  rather  of  the  wrongful  purpose  in- 
volved in  devising  the  same  and  putting 
it  into  operation  by  means  of  the  mail. 
This  purpose  must  be  to  injure,  which 
doubtless  may  be  inferred  when  the  scheme 
has  such  effect  as  a  necessary  result  of 
carrying  it  out.  The  term  ''  to  defraud,'' 
aa  used  in  this  statute,  is  intended  to  de- 
fine the  wrongful  purpose  of  injuring  an- 
other, which  must  accompany  the  thing 
done  to  make  it  criminal  within  the  mean- 
ing of  the  statute.  Horman  v.  U.  S.,  (C. 
C.  A.  6th  Cir.  1902)  116  Fed.  360,  63 
C.  C.  A.  670. 

The  element  of  loss  to  the  person  'de- 
oeived  and  gain  to  the  offender  is  in  this 
offense,  and  tiierefore  a  scheme  or  artifice 
which  is  not  gainful  to  the  offender,  no 
matter  how  harmful  it  may  have  been  to 
the  person  deceived,  is  not  "  any  scheme 
or  artifice  €6  defraud  "  within  the  mean- 
ing of  this  section.  U.  S.  v.  Beach,  (D.  C. 
Colo.  1896)  71  Fed.  160. 

It  has  been  held,  however,  that  damage 
is  not  made  an  essential  element  of  the 
offense  of  using  the  mails  to  execute  a 
scheme  or  artifice  to  defraud.  Wilson  v, 
U.  S.,  (C.  0.  A.  2d  Cir.  1911)  190  Fed. 
427,  111  C.  0.  A.  231,  wherein  the  court 
said :  "  The  defendants*  contention  in  re- 
spect of  the  fourth  question  stated  is  that 
it  does  not  appear  from  the  indictment  or 
proof  that  the  stocic  which  the  defendants 


sold  was  worth  less  than  the  price  paid 
for  it  and  consequently,  that  an  essential 
element  of  the  offense  charged,  i.  e.,  dam- 
age, was  not  established.    It  is  not  neces- 
sary to  determine  in  this  case  whether 
actual  injury  is  an  essential  element  of  a 
civil  action  for  fraud.     There  are  Bome 
cases  which  hold  that  even  in  such  an  ac- 
tion a  party  is  entitled  to  the  boiefit  of 
the  terms  of  the  fraudulent  contract  and 
that  the  measure  of  damage  is  the  dif- 
ference  between    die   real    value    of  the 
property  purchased  and  the  value  which 
it  is  represoited  to  have.     On  the  other 
hand  it  is  held  in  other  cases  —  and  much 
more  logically  —  that  an  action  of  fraud 
is  in  disaffirmance  of  the  fraudulent  con- 
tract and  that  a  party  can  onlf  recover 
according  to  the  extent  of  his  injury,  viz., 
the  difference  between  the  value  of  that 
which  he  paid  and  that  which  he  received. 
But  whatever   may   be  the  rule  in  civil 
cases,  we  are  satisfied  that  damage  is  not 
made  an  essential  element  of  the  federal 
statutory  offense  of  using  the  mails  to 
execute  a  scheme  or  artifice  to  defraud. 
We  are  of  the  opinion  that  a  scheme  or 
artifice  is  established  by  proof  of  false 
and     fraudulent     misrepresentations    by 
which  a  person's  right  of  open  and  fair 
dealing  is  invaded;    that  having   shown 
that  the  defendants  used  false  and  fraudu- 
lent means  to  induce  persons  to  part  with 
their  property  and  to  purchase  stock  which 
was  not  of  the  value  represented,  the  gov- 
ernment was  not  required  to  go  fnrtiier 
and  prove  either  the  existence  or  extent 
of  damage  to  the  purchasers.     Any  other 
construction  of  the  statute  would  deprive 
it  of  all  force  in  dealing  with  fraudulent 
schemes  in  the  guise  of  legitimate  corpo- 
rate enterprises  and  would  place  a  pre- 
mium on  lies  and  deceit.     It  would  only 
be  necessary  to  deal  in  a  stock  of  uncertain 
value,  e.  g.,  of  a  corporation  owning  pat- 
ent rights,  and  all  the  false  and  fraudu- 
lent statements  imaginable  could  be  made 
with  impimity  and  the  mails  be  used  to 
prey  upon  the  public.     Purchasers  would 
not  obtain  that  which  they  were  prom- 
ised;  their  mcmey  would  be  obtained  by 
false  and  fraudulent  representations,  but 
in  how  many  cases  could  the  government 
show  that  they  failed  to  get  their  money's 
worth  ?    How  could  the  real  value  of  such 
shares  be  established?    In  Kellogg  f>.  U.  S., 
[C.  C.  A.  2d  Cir.  1903]  126  Fed.  323,  326, 
61  C.  C.  A.  229,  232,  this  court  said  of  the 
statute  now  under  consideration :     '  Since 
Congress  did  not  make  the  benefit  of  tlie 
wrongdoer  an  element,  it  would  seem  to  be 
judicial  legislation  for  the  courts  to  re- 
quire   such    benefit    to    be    alleged    and 
proved.*    As  a  corollary  to  this  conclusion 
we  think  it  follows  that  damage  to  pur- 
chasers from  which  benefit  to  the  wrong- 
doer would  result,  is  likewise  not  neces- 
sary to  be  alleged  and  proved.     In  Horn 
V.  U.  S.,  IC.  C.  A.  8th  Cir.  19101  182  Fed, 


PENAL  LAWS  (Sbo.  215) 


819 


[721]  727,  106  0.  C.  A  [163]  16»,  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Cir- 
euit  stated  the  essential  elements  of  an 
indictment  under  section  5480  without  in- 
cluding damage,  and  with  respect  to  the 
allegation  of  the  indictment  concerning 
the  value  of  the  stodks  which  the  fraudu- 
lent scheme  was  devised  to  sell,  said :  '  It 
is  sufficiently  alleged  that  the  stock  of  the 
mining  company  was  not  of  the  value  that 
the  defendsmte  were  to  falsely  represent 
it  to  be.'  In  so  far  as  Miller  v,  U.  S., 
[€.  C.  A.  7th  Cir.  1909]  174  Fed.  36,  98 
C.  C.  A.  21,  is  in  conflict  with  the  conclu- 
sions stated,  we  are  unable  to  follow  it." 

False  statements  in  the  letter  written  in 
aid  of  the  scheme  are  not  essential.  U.  S. 
V.  Wats9n,  (E.  D.  N.  C.  18&8)  35  Fed. 
358;  U.  S.  V.  Hoeflinger,  (B.  D.  Mo.  1887) 
33  Fed.  469. 

The  defendant  need  not  be  the  inventor 
or  originator  of  the  scheme  or  device  to 
defraud.  If  he  uses  or  attempts  to  use  an 
old  scheme  or  device  for  purposes  of  fraud 
by  means  of  the  mails,  he .  is  as  clearly 
within  the  scope  of  this  law  as  if  he  were 
the  first  to  have  conceived  or  thought  of 
such  0cheme.  U.  S.  v.  Flemming,  (N.  D. 
lU.)    18  Fed.  907. 

The  objection  that  on  its  face  the 
scheme  was  impossible  of  execution,  and 
therefore  should  have  deceived  no  one,  is 
without  merit.  Schemes  to  defraud  de- 
pend for  success  not  on  what  men  can  do, 
but  on  what  they  may  be  made  to  believe, 
and  the  credulitv  of  mankind  remains  yet 
unmeasured.  O'Hara  v.  U.  S.,  (C.  C.  A, 
6th  Cir.  1904)  129  Fed.  551,  64  C.  C.  A. 
81.  See  also  VVeeber  v.  U.  S.,  (C.  C.  Colo. 
1894)  62  Fed.  740. 

A  scheme  to  defraud  must  involve  some- 
thing in  the  nature  of  a  plausible  device 
such  as  is  reasonably  adapted  to  deceive 
persons  of  ordinary  comprehension  and 
prudence.  A  manifest  hoax,  or  any  other 
scheme  which  belies  the  known  and  gen- 
erally recognized  laws  of  nature,  is  not 
within  the  meaning  of  this  section.  In  the 
case  in  question  it  was  held  that  an  in- 
dictment would  not  lie  for  a  scheme  to 
impose  upon  the  credulous  by  the  pretense 
that  defendant  had  some  superhuman 
power  to  penetrate  with  mental  vision  into 
the  bowels  of  the  earth  and  discover  the 
location  there  of  supposed  hidden  treas- 
ures. U.  S.  ©.  Fay,  (E.  D.  Mo.  1897)  83 
Fed.  839. 

A  letter  mailed  by  a  debtor  to  his  cred- 
itor with  the  apparent  design  to  obtain  a 
receipt  through  the  carelessness  of  a  cred- 
itor 18  not  within  this  section,  where  it  is 
apparent  that  the  scheme  could  not  by  any 
possibility  be  effective.  U.  S.  v.  Owens, 
(E.  D.  Mo.  1883)  17  Fed.  72. 

Where  a  f&lse  date  was  given  to  the 
postmark  upon  a  letter  in  order  to  de- 
ceive the  officers  of  an  insurance  company 
and  induce  them  to  believe  that  it  had 
been  duly  mailed,  in  order  to  collect  in- 


surance from  the  company,  it  is  not  an 
offense  within  the  meaning  of  this  statute. 
U.  S.  I?.  Mitchell,  (W.  D.Pa.  1888)  36 
Fed.  492. 

Exaggerations. —  The  fact  that  n  cir- 
cular sent  out  by  mail  by  a  conunission 
merchant  to  advertise  his  business  con- 
tained some  exaggerations  as  to  his  facil- 
ities for  handling  property  consigned  to 
him,  or  that  he  failed  to  settle  with  some 
of  his  patrons,  is  not  sufficient  to  estab- 
lish a  scheme  or  artifice  to  defraud,  within 
this  section.  Faulkner  v,  U.  S.,  (C.  C.  A. 
6th  Cir.  1907)  167  Fed.  840,  85  C.  C.  A. 
204. 

The  mere  exaggeration  of  the  merits  of 
goods  offered  for  sale,  if  within  reasonable 
boimds,  is  not  within  the  prohibition  of 
this  statute  as  a  scheme  to  defraud.  U.  S. 
V.  Staples,  (W.  D.  Mich.  1890)  45  Fed. 
195;  Harrison  v.  U.  S.,  (C.  C.  A.  6th  Cir, 
1912)  200  Fed.  662,  119  C.  C.  A.  78. 

"There  can  be  an  honest,  though  mis- 
taken, jud^ent  of  the  future  from  ex- 
isting conditions;  even  sincere  but  vision- 
ary optimism  is  allowable.  But  there  can 
also  be  alluring  suggestions  and  predic- 
tions of  what  will  come  to  pass,  put  forth 
without  reasonable  warrant  and  with  the 
fraudulent  intent  to  profit  by  inducing 
belief  and  reliajice  among  the  credulous 
and  uninformed.  In  fact  that  is  one  of 
the  most  successful  methods  of  defrauding 
well-meaning  people,  who  hope  to  relieve 
the  stress  of  limited  incomes. '  Moffatt  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1»16)  232  Fed. 
522,  146  C.  C.  A.  480. 

A  scheme  to  extort  money  by  threaten- 
ing to  injure  the  reputation  and  character 
of  others  by  accusing  them  of  heinous 
crimes,  in  default  of  payment  of  a  large 
sum  of  money  to  the  accused,  is  a  scheme 
to  defraud  within  the  meaning  of  this 
section.  Horman  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1902)  116  Fed.  350,  53  C.  C.  A.  670, 
affirming  U.  S.  v.  Horman,  (S.  D.  Ohio 
1901)  118  Fed.  780. 

.  Ordering  goods  by  mail,  with  the  inten- 
tion of  not  paying  for  them,  under  the 
false  pretense  that  the  ^rsons  mailing 
the  orders  are  merchants,  is  a  "  scheme  or 
artifice  to  defraud,"  within  the  meaning 
of  this  section.  U.  S.  t\  Wiatson,  (E.  D. 
N.  C.  1888)  36  Fed.  358.  See  also  U.  S. 
i\  Staples,  (W.  D.  Mich.  1890)  45  Fed. 
195. 

Ordering  a  diamond  ring  by  mail  with 
intent  not  to  pay  for  it  amounts  to  a 
scheme  or  artifice  to  defraud.  Tucker  i'. 
U.  S.,  (C.  C.  A.  6th  Cir.  1916)  224  Fed. 
833,  140  C.'C.  A.  279,  wherein  the  court 
said :  ''  It  is  urged  that  the  acts  charged 
do  not  constitute  a  crime  under  article 
216  of  the  Criminal  Code;  the  specific 
proposition  being  that  the  ordering  of  a 
diamond  ring  by  mail,  with  intent  not  to- 
pay  for  it,  does  not  amount  to  a  scheme 
or  artifice  to  defraud  under  that  section 
of  the  Code.     The  case  was  submitted 


820 


7  FED.  STAT.  ANN.  (2d  Ed.) 


here  at  the  same  wssion  as  Bettman  t;. 
U.  S.,  (No.  2740,  this  day  decided)  [C. 
C.  A.  6th  Cir.  1915]  224  Fed.  819,  [140 
C.  0.  A.  266]  and  defendant  has  had  the 
benefit  of  the  arguments  made  for  plain- 
tiff in  error  in  the  Bettman  case.  The 
latter  case  involved  the  contention  that 
the  Code  provision  in  question  did  not 
cover  a  single  case  of  the  obtaining  of 
loans  of  money  through  false  and  fraud- 
ulent representations  of  tlie  borrower's 
financial  condition;  and  there,  as  here, 
it  was  urged  that  the  statute  has  no  ap- 
plication to  the  ordinary  case  of  actual 
or  attempted  obtaining  of  money  or  prop- 
erty by  false  and  fraudulent  representa- 
tions, even  though  the  post  office  estab- 
lishment of  the  United  States  i.s  employed 
in  the  execution  of  such  fraudulent  aesign. 
In  our  opinion  in  the  Bettman  Case  the 
general  proposition  referred  to  is  care- 
fully considered  and  discussed.  We  there 
pointed  out  the  •  all-embracing  nature  of 
the  statute,  and  reached  the  conclusion 
that  the  charge  in  the  Bettman  Case  was 
within  it.  That  decision  logically  re- 
quires the  same  conclusion  respecting  the 
charge  in  the  instant  case,  and  makes  un- 
necessary here  the  full  discussion  per- 
haps otherwise  called  for.  Thece  are, 
however,  several  authorities  specially  per- 
tinent to  the  present  case  ( some  of  which 
are  cited  in  the  Bettman  Case)  making  it 
additionally  clear  that  the  statute  applies 
to  transactions  such  as  here  charged. 

"In  Evans  v,  U.  S.,  [1894]  163  U.  S. 
584,  692,  14  S.  Ct.  934,  9»8,  38  U.  S.  (L. 
ed.)  830,  Mr.  Justice  Brown,  in  support 
of  the  proposition  that  the  action  of  an 
officer  of  a  national  bank,  in  procuring 
a  note  to  be  discounted  in  order  to  de- 
fraud the  bank,  was  within  section  5209 
of  the  Revised  Statutes  [see  National 
Baitks,  vol.  6,  p.  770] ,  used  this  pertinent 
language :  '  The  case  is  not  unlike  that  of 
purchasing  goods  or  obtaining  credit.  If  a 
person  buy  goods  on  credit  in  good  faith, 
knowing  that  he  is  unable  to  pay  for  - 
them  at  the  time,  but  believing  that  he 
will  be  able  to  pay  for  them  at  the  ma- 
turity of  the  bill,  he  is  guilty  of  no  of- 
fense, even  if  he  be  disappointed  in  mak- 
ing such  payment.  But  if  he  purchases 
them,  knowing  that  he  will  not  be  able 
to  pay  for  them,  and  with  an  intent  to 
cheat  the  vendor,  this  is  a  plain  fraud, 
and  made  punishable  as  such  by  statutes 
in  manv  of  the  states.' 

*'  In  burland  v.  U.  S.,  [1896]  161  U.  S. 
306,  313,  16  S.  a.  608,  40  U.  S.  (L.  ed.) 
709,  Mr.  Justice  Brewer,  in  deltlaring  the 
all-inclusive  nature  of  section  5480  of  the 
Revised  Statutes,  and  in  rejecting  the 
contention  that  a  misrepresentation  to  be 
within  the  statute  must  relate  to  an 
existing  or  a  past  fact,  and  cannot  con- 
sist of  a  mere  intention  not  to  carry  out 
the  contract  in  the  future,  quoted  with 
approval,  and  as  applicable  to  the  case 
VBder  discussion   the   extract  from   Mr. 


Justice    Brown's   opinion    in    the   Bvana 
Case  which  we  have  above  set  out. 

"In  Gulp  V,  U.  S.,  [C.  C.  A,  3d  C5r. 
1807]  82  Fed.  990,  [66  U.  S.  App.  42]  27 
C.  C.  A.  294,  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit,  speaking 
through  Judge  Acheson,  held  that  a 
scheme  to  defraud  by  sending  letters  re- 
questing the  persons  addressed  to  sell  and 
ship  to  defendant  articles  of  merchandise 
for  which  he  a^e^  to  pay  the  shippers, 
but  for  which  m  fact  he  did  not  intend 
to  pay,  was  within  section  6480.  This 
decision  was  cited  by  this  court  with  ap- 
proval in  an  opinion  by  Judge  Clark,  con- 
curred in  by  Judges  Lurton  and  Severens. 
Milby  V.  U.  S.,  [C.  C.  A.  6th  Cir.  1901] 
109  Fed.  638,  642,  48  C.  C.  A.  674.  In 
Charles  t?.  U.  S.,  [C,  C.  A.  4th  Cir.  1914] 
213  Fed.  707,  711,  712,  130  C.  C.  A.  221, 
Ann.  Gas.  1914D  1261,  it  was  held  by 
the  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit,  speaking  through  Judge 
Pritchard,  that  the  mailing  with  an  order 
for  goods  of  a  check  drawn  upon  a  bank 
in  which  the  sender  had  no  funds,  and 
which  he  himself  did  not  intend  to  pay, 
but  intended  to  defraud  the  party  in 
whose  favor  the  check  was  drawn,  was 
within  section  216  of  the  Criminal  Code. 
In  both  the  Gulp  and  Charles  Cases  the 
Evans  Case  was  cited.  True,  in  the  in- 
stant case  defendant  did  not  in  terms 
Eromise  to  pay  for  or  return  the  goods, 
ut  such  promise  was  plainly  open  to 
implication  from  the  request 'to  send  the 
diamonds  on  approval.  It  is  a  familiar 
principle  that  raise  pretenses  need  not  be 
spoken,  but  may  be  acted.  2  Wharton's 
Criminal  Law  (11th  ed.  1912)  {  UU. 
The  implication  of  a  promise  to  return  or 
pay  for  the  diamona  whose  delivery  on 
approval  was  asked  was  fully  as  clear  as 
the  implied  representation  in  the  Charles 
Case  that  the  sender  had  funds  in  the 
bank  on  which  the  cheek  was  drawn,  and 
that  he  intended  thereby  to  make  pay- 
ment. In  Harrison  t\  U.  S.,  [C.  C.  A. 
6th  Cir.  1912]  200  Fed.  [662]  at  page 
666,  119  C.  C.  A.  T8,  it  was  said  by  Judge 
Denison,  speaking  for  this  court,  that  the 
deception  involved  in  a  fraudulent  plan 
to  get  money  or  property  of  others  *  may, 
of  course,  be  by  implication  as  well  as 
by  express  words.' " 

A  scheme  for  giving  horoscopes. — ^A 
scheme  by  a  defendant  to  induce  persons 
by  means  of  letters  sent  through  the  mails 
to  send  him  one  dollar  each  in  payment 
for  a  special  life  reading,  giving  tne  horo- 
scope of  the  sender  and  the  events  of  his 
life  from  the  cradle  to  the  grave,  is  a 
scheme  or  artifice  to  defraud  to  be 
eflFected  by  the  use  of  the  Post  Office  De- 
partment, within  the  meaning  of  this  sec- 
tion, if  in  consideration  of  the  payment 
so  sent  defendant  returned  and  intended 
to  return  to  the  senders  a  stock  letter  pur- 
porting to  be  a  special  life  reading,  but 
which  were  alike  in  eaeh  oaae,  regardless 
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of  the  age,  color,  or  mk  of  the  receipient. 
So  too  is  a  scheme  by  a  defendant  to  in- 
duce persons  receiving  such  letters  to  pur- 
chase from  him  paper  made  in  imitation 
of  parchment  at  the  price  of  one  dollar 
per  .yard,  by  representations  made  in  such 
letters  that  the  paper  was  pure  parch- 
ment, and  that  certain  charms,  if  written 
oa  pure  parchment,  would  have  certain  in- 
fluences on  the  lives  of  the  persons  who 
used  them,  if  defendant  knew  tiiat  such 
paper  was  not  pure  parchment,  and  was 
worth  much  less  than  one  dollar  per  yard. 
U.  S.  r.  White,  (D.  C.  Md.  1906)  150  Fed. 
379. 

Intimidating  letters  of  labor  union. — 
Officers  of  a  labor  union  who  send  letters 
or  circulars  through  the  mails  to  cus- 
tomers of  a  manufacturing  corporation  to 
induce  them  to  withdraw  their  custom 
from  it  for  the  purpose  of  ruining  its 
business  or  forcing  it  to  pay  a  fine  im- 
posed on  it  for  employing  nonunion  work- 
men, whether  such  fine  and  boycott  were 
initiated  by  such  officers  or  by  the  union 
with  their  participation  and  approval,  are 
guilty  within  this  section.  U.  S.  v.  Raish, 
(S.  D.  lU.  1908)    163  Fed.  911. 

Fraudulent  advertising. —  In  Stem  v. 
U.  S.,  (C.  C.  A.  2d  Cir.  1915)  223  Fed. 
762,  139  C.  C.  a:  292,  the  scheme  de- 
scribed was  substantially  as  follows:  The 
defendants  would  see  advertised  in  various 
newspapers  properties  to  be  sold  or  leased 
or  businesses  or  stocks  of  goods  to  be  sold. 
Thereupon  they  would  send  to  the  ad- 
vertiser a  postal  card  reading  as  follows: 
"Dear  Sir:  If  you  desire  to  sell  your 
property  kindly  call  at  our  office  without 
delay  as  we  have  several  private  parties 
with  cash  interested  in  same.  Notice  we 
charge  no  commission  unless  we  sell. 
Trusting  to  see  you,  we  remain."  If  the 
advertiser  called  in  response  to  the  postal 
card,  the  defendants  would  tell  him  that 
they  had  one  or  more  customers  interested 
in  property  like  his,  but  that  he  must 
make  a  deposit  in  cash  to  protect  them 
against  any  sale  over  their  heads.  Upon 
receiving  the  deposit  .they  would  have  him 
sign  a  blank  form,  properly  filled  out,  au- 
thorising the  sale  and  concluding  like 
this:  *'  $ given  by  me  to  the  Re- 
liable Real  Estate  and  Brokerage  Com- 
pany is  for  the  advertising  and  services 
of  my  house  for  sale  and  to  be  deducted 
of  their  commission  when  sold  by  them 
not  otherwise.*'  In  some  cases  and  in  at 
least  three  of  the  cases  mentioned  in  the 
indictment  they  would  themselves  give  a 

receipt  like  this:     " $ received  of 

for  the  expense  of  advertising 

and  services  on  his for  sale > 

When  sold  through  our  office  return 
dollars  of  commission,  not  other- 
wise." Thereupon  some  one  would  ex- 
amine the  property  and  either  offer  a 
price  which  would  certainly  be  refused  or 
else  express  dissatisfaction.     The  result 


was  no  sale  and  no  monev  returned.  A 
conviction  was  had  in  this  case.  The 
court  said:  ''It  was  testified  on  behalf 
of  the  government  by  the  nersons  claiming 
to  have  been  defrauded  that  defendants, 
at  the  same  time  these  papers  were  signed, 
promised  to  return  the  deposit  of  cash 
if  they  did  not  sell  the  property,  which 
was  denied  by  the  defendants.  It  is  com- 
plained that  evidence  of  other  similar 
transactions  was  erroneously  admitted  by 
the  court.  The  case,  however,  presents 
an  exception  to  the  general  rule  for  the 
purpose  of  proving  intent.  The  other 
Iransactions  proved  were  in  the  same 
business  and  aone  in  the  same  way,  with 
the  same  result.  An  intent  to  defraud 
would  be  more  readily  inferred  from  many 
instances  than  from  the  four  charged  in 
the  indictment." 

False  statement  of  financial  condition. — 
"Defendant's  contention,  broadly  stated, 
seems  to  be  that  the  statute  does  not 
apply  to  the  act  of  one  engaged  generally 
in  a  legitimate  business  otherwise  legiti- 
mately conducted,  but  who  for  the  pur- 
pose of  obtaining  money,  property  or 
financial  credit  nuikes  a  knowingly  false 
statement  of  his  financial  condition,  either 
in  a  single  instance  or  in  a  series  of 
similar  instances,  not  joined  together,  but 
independent  of  each  other,  but  is  confined 
to  broader  and  more  comprehensive  frauds, 
such  as  the  case  of  a  business  systematic- 
ally and  designedly  so  conducted  generally 
that  through  false  representations  per- 
sons are  induced  to  part  with  their  money 
or  property  in  the  belief  that  they  are 
getting  something  different  from  or  bet- 
ter and  worth  more  than  what  is  actually 
being  furnished,  and  especially  to  so- 
callS  'confidence  games'  and  swindling 
devices,  wherebv  the  mails  are  resorted  to 
for  deceiving  the  ignorant  and  credulous 
generally  by  appeals  to  passion  for  gain 
by  an  untruthiul  and  siBductive  setting 
forth  of  the  advantage  and  attractiveness 
of  the  scheme  exploited.  It  is  urged  that 
a  clear  distinction  exists  between  'an 
intent  to  defraud '  and  the  formation  of  a 
'scheme  or  artifice  to  defraud;'  in  other 
words,  that  the  statute  does  not  apply 
to  the  ordinary  case  of  actual  or  at- 
tempted obtaining  of  money  or  properly 
by  false  or  fraudident  pretenses  and  repre- 
sentations, even  though  the  post  office 
establishment  of  the  United  States  is 
employed  in  the  execution  of  such  fraud- 
ulent design.  We  think  the  language  and 
history  of  the  statute,  and  the  interpreta- 
tion generally  given  it  by  the  courts,  for- 
bid the  narrow  construction  contended 
for.  .  .  .  Since  the  adoption  of  the 
Criminal  Code  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
has  held  that  the  use  of  the  mails  for  the 
transmission  of  a  false  financial  statement 
to  commercial  agencies,  with  the  intent 
that  it  should  be  used  as  a  basis  for  the 
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purchase  of  goods  on  credit  to  which  de- 
fendant was  not  entitled;  is  a  *  scheme  or 
artifice*  within  section  215  of  the  Crim- 
inal Code.  Scheinberg  v.  U.  S.,  [C.  C.  A. 
2d  Cir.  19U]  213  Fed.  757,  759,  130 
C.  C.  A.  271,  Ann.  Cas.  1914D  1258. 
This  decision  is  directly  in  point  and  is 
persuasive.  We  are  asked  to  reject  the 
Scheinberg  Case  upon  the  authority  of 
Etheredge  t;.  U.  S.,  (C.  C.  A.  5th  Cir. 
[1911])  186  Fed.  434,  108  C.  C.  A.  356, 
in  which  a  construction  is  put  upon  sec- 
tion 5480  inconsistent  with  the  construc- 
tion of  section  215  of  the  Code  adopted 
in  the  Scheinberg  Case.  We  are  not  satis- 
fied to  follow  the  Etheredge  Case,  because 
we  think  some  of  the  views  there  expressed 
are  out  of  harmony  with  some  of  the 
decisions  of  this  court  (notably  the  Hor- 
man  Case,  already  cited),  and  because 
the  case  is  opposed  to  the  holding. of  the 
Circuit  Court  of  Appeals  for  the  Third 
Circuit  in  Culp  v.  U.  S.,  [1897]  82  Fed. 
990,  [55  U.  S.  App.  42]  27  C^  C.  A.  294 
(cited  with  approval  by  this  court  in 
Milby  V.  U.  S.,  [C.  C.  A.  6th  Cir.  1901] 
109  Fed.  [638]  642,  48  C.  C.  A.  574),  and 
with  the  decision  of  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit  in  Charles 
t7.  U.  S.,  [C.  C.  A.  4th  Cir.  1914]  213  Fed. 
707,  712,  130  C.  C.  A.  221,  Ann.  Cas. 
1914D  1251,  decided  since  the  adoption 
of  the  Criminal  Code.  It  is,  moreover,  to 
be  noted  that  the  learned  judge  who 
wrote  the  opinion  in  the  Etheredge  Case 
expressly  refrained  from  deciding  whether 
the  conduct  involved  in  that  case  *  would 
come  within  the  statute,  as  it  appears 
greatly  enlarged  in  section  215  of  the 
Penal  Code.'  Defendant  urges  that  the 
section  of  the  Code  referred  to  has  not 
enlarged  the  sfcope  of  the  term  *  scheme  or 
artifice  to  defraud,'  that  its  only  effect 
is  to  make  it  unnecessary  that  the  use 
of  the  mails  be  a  part  of  the  original 
scheme  to  defraud,  and  that  the  Schein- 
berg Case  is  based  upon  a  misapprehension 
that  the  statute  as  previously  existing 
was  broadened  by  the  Code  provision.  We 
cannot  accept  this  contention,  for  we  think 
the  statute  has  been  broadened  by  each 
amendment  made  thereto."  Bettman  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1915)  224  Fed. 
819,  140  C.  C.  A.  265.  To  the  same  effect 
see  U.  S.  V.  Akers,  (N.  D.  Ga.  1916) 
232  Fed.  963. 

It  is  a  violation  of  this  section  to  make 
use  of  the  mails  to  circulate  a  false 
statement  concerning  the  financial  condi- 
tion of  a  bank,  the  purpose  being  to  de- 
fraud. Sparks  v.  U.  S.,  (C.  C.  A.  6th 
dr.  1917)  241  Fed.  777,  154  C.  C.  A. 
479;  McDonald  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1917)241  Fed.  793,  154  C.  C.  A.  495. 

In  Kaplan  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1916)  229  Fed.  389,  143  C.  C.  A.  509, 
it  was  said  that  the  crucial  question  was 
whether  or  not  the  defendant  devised  a 
scheme  to  defraud  by  using  false  state- 


ments of  his  financial  oondition  to  induce 
the  sale  to  him  on  credit  of  a  large  quan- 
tity of  goods  which,  had  the  truth  been 
known,  would  not  have  been  sold.  There 
was  a  conviction  which  was  afiirmed. 

Scheme  relating  to  diacounting  and  sale 
of  promiasory  paper. — Inducing  persons  to 
'  part  with  their  money  in  the  discount  or 
purchase  of  promissory  paper  amounts  to 
a  scheme  to  defraud.  Hart  v.  U.  S.,  (C. 
C.  A.  2d  Cir.  1917)  240  Fed.  911,  153 
C.  C.  A.  697. 

Selling  stock,  etc.,  of  corporation.— In 
Looker  v.  U.  S.,  (C,  C.  A.  2d  Cir.  1917) 
240  Fed.  932,  153  C.  C.  A.  618,  the  charge 
was  that  Lpoker,  with  one  McLaughlin 
(who  died  before  trial),  devised  a  scheme 
for  obtaining  money  by  false  pretenses 
from  divers  persons,  by  means  of  selling 
the  stock  and  debenture  certificates  of  a 
corporation,  called  the  Monaton  Company, 
and  thereupon  in  furtherance  thereof  sent 
by  mail  copies  of  a  resolution  of  the 
directors  of  the  Monaton  Company  and 
circular  letters  to  divers  persons,  naming 
them  in  the  several  counts.  It  was  held 
that  the  defendant  could  be  convicted  al- 
though the  evidence  showed  that  the 
corporation  wae  oigaged  in  a  lawful 
business. 

The  mailing  of  a  catalogue  accurately 
descriptive  of  marked  cards  and  loaded 
dice  is  not  the  execution  or  attempted  exe- 
cution of  a  scheme  or  artifice  to  defraud. 
Stockton  V.  U.  8.,  (C.  C.  A.  7th  Cir.  1913) 
206  Fed.  462,  123  C.  C.  A.  630,  36  L.  K. 
A.   (N.  S.)   936. 

The  mailing  of  a  letter  offering  to  sell 
"soldier's  additional  homestead  entiy 
rights"  which  were  false  and  worthless, 
but  offering  them  as  valid,  was  held  to 
be  in  execution  of  a  scheme  to  defraud, 
although  the  letter  did  not  by  its  terms 
describe  any  particular  homestead  right 
nor  did  the  evidence  show  that  the  scrip 
afterwards  sold  was  fraudulent.  The 
essence  of  the  scheme  consisted  in  obtain- 
ing money  from  the  public  for  instruments 
which  were  not  what  they  purported  and 
were  represented  to  be  nor  what  purchas- 
ers were  led  to  believe.  Blanton  v.  U.  S., 
(0.  C.  A.  8th  Cir.  1914)  213  Fed.  320, 
180  O.  C.  A.  22,  Ann.  Cas.  1914D  1238. 

Inducing  sale  of  property  by  misrepre- 
senting value  of  property. — A  scheme  by 
the  owner  of  a  saloon  to  be  effected  by 
opening  correspondence  through  the  mails, 
to  induce  different  persons  to  each  pur- 
chase a  half  interest  in  his  saloon  as  a 
partner,  and  to  pay  largely  more  than  it 
was  worth,  by  misrepresenting  its  value 
and  the  amount  of  its  profits,  and  to  thus 
obtain  their  money  without  their  receiving 
anv  equivalent  therefor,  is  a  scheme  to 
defraud,  within  the  meaning  of  this  sec- 
tion. Van  DeusCT  «.  U.  S.,  (C.  O.  A.  7th 
Oir.  1907 )  151  Fed.  989,  81  C.  O.  A.  175. 

Fraudulent  promises  respecting  medidne 
or  medical  treatment. —  In  Hughes  v.  U.i 
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S.,   (C.  a  A.  5th  dr.  1916)   231  Fed.  60, 
145  C.  C.  A.  238,  an  indictment  showing 
a  acheme  to  defraud  by  phyaidana  was 
held  sufficient     The  court  said:     "It  ia 
contended   by  the   demurring   defendants 
that  the  counts  fail  to  show  the  devising 
of  a  acheme  or  artifice  to  defraud  or  for 
obtaining  money  or  property   by   means 
of  false  or  fraudulent  representations  or 
promises,  in  that  it  is  not  charged  that 
the  defendants  were  not  qualified  to  ad- 
minister the  treatment  they  promised  to 
administer,  nor  that  they  did  not,  in  fact, 
intend  to  administer  such  treatment,  when 
paid  therefor.    It  is  true  that  the  indict- 
ment does  not  aver  that  defendants  were 
not  so  qualified,  nor  that  they  promised 
with  the  then  intention  of  not  furnishing 
any  treatment,  though  paid  for  so  doing. 
The  scheme  relied  upon  by  the  govern- 
ment is  a  different  one.    The  fraud  ia  al- 
leged to  have  consisted  in  soliciting  and 
receiving  money  from  patients,  intending 
to  furnish  medicine  or  treatment  there- 
for, without  regard  to  the  needs  of  the- 
patient  for  that  or  any  treatment,  with- 
out making  any  diagnoaia  such  aa  would 
inform  them  as  to  the  need  of  the  patient 
for  any  or  for  what  treatment,  and  with 
the  intent  to  receive  the  money,  though 
they  knew  that  the  patient  paying  it  had 
no   need    of    any    treatment,    or    of    the 
treatment  to  be  furnished  in  consideration 
of  it,  or  had  purposely  refrained   from 
informing    themselves    of    his    needs    in 
those  respects.     In  other  words,  the  in- 
dictment   charges    the    defendants    with 
having  devised  a  scheme  to  solicit  money 
from  patients  for  promised  treatment,  not 
intending   to   furnish    treatment   in  good 
faith,  but  only  as  a  pretext  for  securing 
the  patient's  money.     Whether  the  treat- 
ment or  medicine  furnished  was  of  little 
or  much  value  intrinsically,  in  this  view 
of  the  scheme,  was  of  no  consequence.    We 
think  the  scheme  alleged  to  have  been  de- 
vised by  the  defendants  was  one  induded 
within  and  prohibited  by  section  215  of 
the  Code." 

In  Samuels  v.  U.  S.,  ( C.  C.  A.  8th  Cir. 
1916)  232  Fed.  636,  146  C.  C.  A.  494, 
Ann.  Cas.  19 17 A  711,  the  scheme  to  de- 
fraud related  to  misrepresentation  as  to 
the  virtues  of  certain  medicines,  and  there 
was  a  conviction. 

A  penon  falsely  representing  himself  aa 
a  physician  professionally  equipped  and 
specially  trained  in  the  diagnosis  and 
treatment  of  certain  diseases  and  ailments 
for  the  purpose  of  inspiring  intended  dupes 
with  confidence  in  him  and  trust  in  nis 
judgment  of  their  condition  is  guilty  of 
the  offense  of  devising  a  scheme  to  defraud 
within,  the  meaning  of  this  statute.  U.  S. 
1?.  Smith,   (E,  D.  Pa.  1915)   222  Fed.  165. 

A  physician  who  by  means  of  adver- 
tisements induces  persons  to  communicate 
with  him  relative  to  a  real  or  a  supposed 
ailment,  and  who,  by  means  of  letters  and 


through  the  Post  Office  Department,  and 
irrespective   of   any   symptoms    commun- 
icated to  him,  and  even  in  cases  where  the 
sympt(Hns  indicated  health,  and  without 
any  real  knowledge  of  the  condition  of 
the   person   so   induced   to   communicate 
with  him,  states  to  such  person  that  he 
is  afflicted  with  a  disease  which  can  be 
cured  and  by  means  of  such  letters  in- 
duces such  person  to  send  money  for  the 
purpose  of  procuring  medicines  and  treat- 
ment, is  guilty  of  a  "  scheme  to  defraud  " 
within  the  meaning  of  this  section.    U.  S. 
V.  Baxter,    (N.   D.  C?al.   1914)    221   Fed. 
473,  wherein  the  court  said :     "  It  is  con- 
tended upon  demurrer  to  the  indictment 
that    for    many    reasons    the    foregoing 
scheme  is  not  one  to  defraud  within  the 
meaning  of  section  215  of  the  Criipinal 
Code.    To  this  contention  I  am  unable  to 
agree.    When  it  is  averred  that  a  physi- 
cian has  devised  a  scheme  to  defraud^  by 
stating  to  one  who  offers  himself  as   a 
patient  that  such  person  is  afflicted  with 
a  disease  which  the  physician  can  cure, 
and   this   irrespective   of   the   symptoms, 
and  whether  or  not  the  symptoms  indi- 
cate health  rather  tlian  disease,  and  with- 
out any  real  knowledge  of  the  condition 
of  such  person,   and   by  such   statement 
should  cause  and  induce  such  person  to 
send  him  mone^,  for  which  he  would  send 
in  return  medicine  of  little  or  no  value, 
and  not  medicine  skillfully  and  properly 
designed  and  prepared  for  the  cure  of  the 
disease    with    which    such    person    was 
afflicted,   or   had   been   induced   by    such 
physician  to  believe  that  he  was  afflicted, 
I  think  it  clearlv  appears  that  the  physi- 
cian was  engagea  in  one  of  the  most  repre- 
hensible schemes  to  defraud  of  which  the 
law  can  take  cognizance.    It  may,  indeed, 
be   quite   true  that   medicine   is   not   an 
exact  science,  and  that  there  is  a  wide 
divergence  of  opinion   even  among  repu- 
table physicians,  as  to  what  is  the  proper 
meth(xl  of  treatment  for  any  parUcular 
disease.    But  this  fact  is  beside  the  mark 
hiere.    All  such  treatments  contemplate  at 
least  good  faith  on  the  part  of  the  phyisi- 
cian,  and  are  not  based  upon  a  deliberate 
design  upon  his  part  to  procure  money 
from  a  person  who,  so  far  as  the  physi- 
cian knows  or  has  reason  to  believe,  is  in 
sound  health,  by  stating  to  him  that  he  is 
afflicted  with  a  disease;  and  this  is  true, 
whether  resort  be  had  to  the  use  of  the 
mails  or  not.    The  design  as  alleged  may 
not  be  easily  proved;  but  it  is  a  design  to 
defraud,  and  the  indictment  is  sufficient." 
Fraudulent  promises  respecting  divine 
healing. —  In   U.  S.  v.  Schlatter,    (S.  D. 
Cal.    1916)    235   Fed.    381.    Bledsoe,    Dis- 
trict Judge,  after  stating  the  facts,  said: 
'*  Substantially,  then,  the  charge  against 
the  defendants  is  that,  with  the  knowl- 
edge that  they  could  accomplisli  no  cures, 
and  with  the  deliberate  intcnlion  to  de- 
fraud, they  conspired  together  to  contrive 
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and  consummate  a  scheme  wherein  and 
whereby,  through  the  medium  of  alleged 
divine  healing,  they  would  obtain  and  con- 
vert to  their  own  enrichment  the  money 
and  property  of  such  persons  as  might 
be  sufficiently  gullible  as  to  be  attracted 
by  their  specious  and  alluring  promisee 
of  relief,  all  the  while  intending  that 
such  persons  should  receive  no  return  for 
their  money  and  property,  save  that  com- 
prehended in  a  dismal  and  costly  ex- 
perience. As  a  part  and  parcel  of  the 
scheme,  and  in  furtherance  thereof,  it  is 
allied  that  they  intended  to,  and  actually 
did,  make  use  of  the  mails  of  the  United 
States.  This,  in  my  judgment,  states  a 
complete  offense  (Diirland  t>.  U.  S.,  [18d6] 
161  U.  S.  306,  313,  16  S.  Ct.  608,  40  U.  S. 
(L.  ed.)  700) ;  and,  if  the  proofs  be  made 
in  adequate  support  of  the  allegations  in 
the  indictment,  there  is  no  doubt,  in  my 
mind,  but  that  the  defendants  should  suf- 
fer punishment  therefor. 

"The  point  made  in  the  brief  of  de- 
fendant's counsel  apparently  is  that  the 
defendant  is  and  professed  to  be  nothing 
more  that  a  Divine  Healer,  and  that 
divine  healing  has  been  practiced  since 
the  time  of  Christ,  and  in  some  form  or 
other  is  practiced  now  by  many  reputable 
and  widely  recognized  individuals  and 
cults.  That  mental  healing,  or  even 
divine  healing,  per  se,  is,  under  the  laws 
of  the  land,  as  lawful  as  healing  with 
drugs,  or  by  massage,  or  other  media, 
is  true.  Post  v.  V.  S.,  [C.  C.  A.  5th  Gir. 
1905]  136  Fed.  1,  9,  67  C.  C.  A.  669, 
70  L.  R.  A.  989.  But  it  is  not  true, 
never  has  been  true,  and  never  will  be 
true,  that  fraud  can  be  glossed  over  or 
rendered  reputable  in  the  eyes  of  the 
community  merely  because  it  is  associated 
with,  or  a  feature  of,  some  undertaking 
otherwise  lawful  in  its  nature  and  innocu- 
ous in  its  effect.  In  other  words,  the 
mere  fact  that  a  fraudulent  scheme  cent- 
ers about  divine  or  other  healing  does 
not  in  any  wise  or  sense  serve  to  take  it 
out  of  the  domain  of  a  fraudulent  scheme, 
and  if,  in  furtherance  of  such  a  scheme 
conceived  in  fraud,  the  mails  of  the  United 
States  are  made  use  of,  without  doubt,  by 
whomsoever  conceived  or  consummated, 
the  perpetrators  of  such  schemes  should 
receive  prompt  and  merited  condemnation 
and  punishment.  It  is  therefore  no 
answer  to  the  crime  charged  in  this  in- 
dictment to  assert  that  the  defendants 
were  engaged  in  the  praiseworthy  voca- 
tion of  divine  healing.  That  in  no  wise 
answers  the  charge  that,  with  a  knowledge 
that  they  were  rendering  no  service  at  all 
to  their  *  patients,'  and  with  the  deliber- 
ate intention  on  their  part  to  defraud 
their  patients,  they  were  using  the  mails 
of  the  United  States  in  aid  of  their  scheme 
to  separate  their  patients  from  their 
money. 


"  The  whole  question,  without  doubt, 
revolves  around  the  proposition  as  to  the 
good  faith  of  these  defendants.  The  simple 
query  in  the  case  is:  Were  they  actuated 
by  good  faith?  The  indictment  says  they 
were  not,  but,  on  the  contrary,  were  moved 
by  an  intent  to  defraud.  In  the  face  of 
such  an  allegation,  they  cannot  claim  that 
no  crime  is  charged  against  them." 

Scheme  devised  by  individual  and  not 
corporation. —  In  Oesting  v.  U.  S.,  (C.  C. 
A.  9th  Cir.  1916)  234  Fed.  304,  148  G.  C. 
A.  206,  the  question  arose  whether  the 
indictment  sufficiently  showed  that  the 
defendant,  an  individual,  and  not  a  cor- 
poration, devised  the  scheme  to  defraud 
said :  "  Referring  to  the  charge  that  the 
plaintiff  in  error,  under  the  name  and 
guise  of  *  Dr.  Jordan,  L.  J.  Jordan,  In- 
corporated, and  Jordan  Museum  of  An- 
atomy,' devised  a  certain  scheme  and 
artifice  to  defraud,  etc,  the  objection  is 
made  that  the  charge  is  equivalent  to 
saying  that  a  corporation  conceived  the 
.  scheme,  and  that  the  defendant  is  charged 
only  with  acting  for  the  corporation.  No 
such  meaning  can  be  found  in  the  lan- 
guage of  the  charge.  It  distinctly  alleges 
that  tlie  defendant  acted  under  uie  guise 
of  a  corporation,  and  that  he  conceived 
the  scheme.  It  would  make  no  difference 
whether  there  was  or  was  not  such  a 
corporation,  so  long  as  the  defendant  de- 
vised the  scheme  to  defraud,  whether  act- 
ing for  the  corporation  or  in  his  own 
behalf." 

b.  Joint  Commission 

"  One  or  two  or  more  persons  may  de- 
vise a  ssheme  or  artifice  to  defraud,  and 
the  statute  does  not  contemplate  that,  if 
two  or  more  persons  so  devise  such  a 
scheme  or  artifice,  they  shall  be  proceeded 
against  as  for  a  conspiracy  to  commit  the 
offense  denounced.  While  the  government 
mav  prosecute  for  such  a  conspiracy  if  it 
sees  fit  (Stokes  r.  U.  S..  [(1895)  157  U. 
S.  187,  15  S.  Ct.  617,  39  U.  S.  (L.  ed.) 
667] ;  Wilson  t7.  U.  8.,  [C.  C.  A.  2d  Cir. 
1911]  190  Fed.  427,  111  C.  C.  A.  231), 
yet  it  need  not  do  so,  and  may  prosecute 
for  the  simple  offense  denounced.  In  a 
prosecution  for  the  simple  offense,  no 
overt  act,  as  the  term  is  understood  in 
connection  with  the  offense  of  conspiracy, 
is  essential  to  be  set  up,  but  it  must  be 
made  to  appear  that  a  letter  or  card,  etc., 
has  been  mailed  for  the  purpose  of  carry- 
ing into  execution  the  scheme  or  artifice 
devised.  In  the  one  case  the  conspiracy 
is  the  gist  of  the  offense,  while  in  the 
other  the  misuse  of  the  mails  is  the  ma- 
terial thing  denounced.  *  Nor  is  it  esscn' 
tial.  in  offering  proof  respecting  the  exist- 
ence of  a  conspiracy  with  relation  to  a 
scheme  to  defraud,  and  the  use  of  the 
mails  in  furtherance  thereof,  that  such 
conspiracy  be  alleged  in  the  indictment 
It  is  a  common  thing  to  have  the  question 
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arise  whether  one  defendant  is  bound  by 
the  statements  and  acts  of  another,  or  of 
persons  not  even  connected  by  indictment 
with  the  offense  charged,  and  the  constant 
ruling  has  been  that,  if  there  has  been 
a  joint  contrivance,  or  joint  participation, 
with  a  common  purpose,  the  acts  and 
statements  of  t}ie  one,  while  engaged  in 
carrying  into  effect  the  common  purpose, 
are  evidence  against  the  other,  and  this 
without  the  necessity  of  alleging  con- 
spiracy in  the  commission  of  the  offense. 
Fitzpatrick  v.  U.  S.,  [1900]  178  U.  S. 
304,  20  S.  Ct.  944,  44  U.  S.  (L.  ed.)  1078, 
is  illustrative.  That  was  a  case  where 
three  persons  were  jointly  indicted  for 
murder,  and  there  was  no  accompanying 
charge  that  the  defendants  conspired  to 
conunit  the  act.' "  Belden  v.  U.  S.,  (0.  C. 
A.  Qth  CSr.  1915)  223  Fed.  726,  139  C. 
C.  A.  266. 

Where  two  or  more  persons  jointly  de- 
vise and  execute  a  scheme  to  defraud  by 
the  use  of  the  mails,  they  may  thereby 
become  in  effect  partners  in  the  criminal 
piirpose  of  so  using  the  mails  to  defraud. 
If  they  do,  the  acts  of  each  thereafter, 
during  the  existence  and  execution  of  the 
scheme,  done  in  furtherance  of  that  execu- 
tion, may  become  the  acts  of  all  the  part- 
ners, and  each  may  be  convicted  of  the 
mailing  of  a  letter  which  one  of  his  part- 
ners caused  to  be  mailed  in  the  execution 
of  the  scheme.  Chambers  v.  U.  S.,  (O. 
C.  A.  8th  Cir.  1916)  237  Fed.  513,  160 
C.  C.  A.  396. 

Where  accused  had  been  a  party  to  a 
scheme  to  defraud  solely  by  means  of  ex- 
press and  telegraph  companies,  but  was 
not  shown  to  have  had  any  connection 
with  his  former  confederates  after  they 
commenced  unlawfully  to  use  the  mails 
for  such  purpose,  he  was  not  guilty  of 
violating  this  section.  Dalton  v.  U.  S.. 
(0.  C.  A.  7th  C?ir.  1907)  164  Fed.  461, 
83  C.  C.  A.  317. 

Gases  involving  a  conspiracy  to  com- 
mit acts  made  an  offense  by  this  section 
will  be  found  under  section  37,  supra, 
p.  534. 

c.  Person  Defrauded 

In  general. —  In  a  prosecution  for  using 
the  poet  office  establishment  in  further- 
ance of  a  scheme  to  defraud,  it  is  not  nec- 
essary to  show  that  any  one  has  been  in 
fact  defrauded,  nor  is  it  necessarily  con- 
clusive against  the  fraudulent  nature  of 
the  scheme  that  those  named  in  the  indict- 
ment as  among  those  intended  to  be  de- 
frauded have  not  been  so  defrauded  in 
fact.  Foster  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1910)  178  Fed.  166,  101  C.  C.  A.  485. 

"The  scheme  to  defraud  described  in 
the  information  may  be  a  scheme  to  de- 
fraud anv  person  upon  whom  the  bad 
money  might  be  passed,  and  it  is  within- 
the  scope  of  the  statute,  although  no  par- 
ticular person  had  been  selected  as  the 
subject  of  its  operation.  Any  scheme,  the 
necessary  result  of  which  would  be  the 


defrauding  of  somebody,  is  a  scheme  to 
defraud  within  the  meaning  of  section 
6840,  and  a  scheme  to  put  counterfeit 
money  in  circulation  is  such  a  scheme." 
U.  S.  V.  Jones,  (S.  D.  N.  Y.  1882)  10  Fed. 
4e9. 

It  is  not  essential  to  the  offense  defined 
that  there  be  a  use  of  the  mail  for  com- 
munication with  the  person  intended  to  be 
injured.  It  is  within  the  statute  if,  in 
aid  of  the  scheme  to  defraud,  the  mails 
be  used  to  open  correspondence  with  the 
intended  victim,  or  "  any  person,"  or  to 
incite  "such  other  person  [the  one  in- 
tended to  be  defrauded],  or  any  person,"- 
to  open  communication  with  the  designer 
of  the  scheme.  Larkin  i;.  U.  S.,  (C.  C.  A. 
7th  Cir.  1901)  107  Fed.  697,  46  C.  C.  A. 
588. 

The  presence  of  a  defendant  at  the  time 
letters  are  mailed,  in  furtherance  of  a 
scheme  proscribed  by  this  section,  is  not 
necessary  to  make  him  a  principal  in  the 
crime,  assuming  this  offense  to  be  a  felony. 
Hume  t;.  U.  S.^  (CCA  6th  Cir.  1902) 
116  Fed.  689,  55  C  C.  A.  407. 

d.  Meaning  of   "  Give  Away,"   "  Distrib- 
ute," etc. 

**  The  words  *  give  away,'  *  distribute,' 
*  supply,'  etc.,  are  obviously  inserted  to 
meet  evasions  of  the  Act, —  as  where  the 
wrongdoer  proposes  to  sell  a  picture  for 
a  big  price,  and  to  give  a  quantity  of 
spurious  money  as  inducement  to  the  pur- 
chase; or  where,  as  in  some  cases  that 
arose  in  this  district,  the  wrongdoer  offers 
a  worthless  town  lot  as  a  gift,  and  charges 
ten  prices  for  putting  the  deed  on  record." 
U.  S.  V,  Beach,  (D.  C.  Colo.  1895)  71  Fed. 
1-60. 

4.  Use  of  MaUs 

In  ^eneraL — We  have  seen  above  (see 
supra,  p.  816)  that  under  this  section  it  is 
not  an  element  of  the  offense  that  the 
scheme  to  defraud  was  devised  with  the 
intention  of  being  effected  by  the  use  of 
the  mails.  Under  former  R.  S.  sec.  5480, 
however,  it  was  essential  that  the  defend- 
ant intended  to  effect  his  scheme  by  open- 
ing correspondence  or  communication  with 
the  person  intended  to  be  defrauded,  by 
reason  of  the  poet  office  establishment  of 
the  United  States,  or  by  inciting  them  to 
open  correspondence  with  him  respecting 
such  scheme  or  artifice,  as  will  be  seen 
from  the  authorities  considered  su/prat 
p.  816. 

Opening  coTiespondence  with  oneself  not 
within  statute. —  One  who  devises  a  fraud- 
ulent schema  by  opening  a  correspondence 
with  himself  by  means  of  the  post  office 
is  guilty  of  no  offense  within  this  statute. 
Erbaugh  t.  U.  S.,  (CCA.  8th  Cir.  1900) 
17a  Fed.  433,  97  C  C  A.  663. 

Letters  sent  through  the  mail  merely 
for  the  purpose  of  concocting  schemes 
to  defraud,  but  not  for  the  purpose  of 
carrying  them  into  effect,  and  not  designed 


826 


7  FED.  STAT.  ANN.  (2d  Ed.) 


to  be  used  as  part  of  the  fraudulent 
scheme,  nor  intended  to  be  shown  to  the 
intended  Tictims,  are  not  within  the  mean- 
ing of  this  section.  U.  S.  t>,  Byan,  (E.  D. 
Ark.  1903)  123-Fed.  634. 

The  letters  mailed  need  not  be  of  a 
nature  calculated  to  be  effective  in  carry- 
ing out  the  fraudulent  scheme.  '*  It  is 
enough  if,  having  devised  a  scheme  to  de- 
fraud, the  defendant,  with  a  view  of  exe- 
cuting it;  deposits  in  the  post  office  letters 
which  he  thinks  may  assist  in  carrying  it 
into  effect,  although  in  the  judgment  of 
the  jury  they  may  be  absolutely  ineffective 
therefor."  Durland  v.  U.  S.,  (1896)  161 
U.  S.  306,  16  S.  Ct.  508,  40  U.  S.  (L.  ed.) 
700.  See  to  the  same  effect  Lemon  v, 
U.  S.,  (C.C.  A.  8th  Cir.  1908)  164  Fed. 
953,  90  C.  C.  A.  617.  Compare  V.  S.  r. 
Owens,  (E.  D.  Mo.  1883)   17  Fed.  72. 

In  a  prosecution  for  using  the  post 
office  in  furtherance  of  a  scheme  to  de- 
fraud, in  violation  of  this  section,  it  is 
not  necessary  that  the  scheme  charged  if 
carried  out  would  necessfarily  defraud. 
Rimmerman  v.  V.  S.,  (C.  C.  A.  8th  Cir. 
1911)  186  Fed.  307,  108  C.  C.  A.  385. 

Where  the  fraudulent  scheme  was  one 
whereby  the  mails  were  to  be  employed  to 
induce  persons  to  come  to  a  certain  city, 
to  be  afterwards  defrauded,  yet  the  letter 
deposited  in  the  mails  on  which  the  in- 
dictment is  founded  does  not  seem  to  have 
been  written  to  accomplish  any  such  pur- 
pose, the  depositing  is  not  an  offense 
within  the  meaning  of  this  statute.  Stew- 
art V.  U.  S.,  (C.  C.  A.  8th  Cir.  1002)  119 
Fed.  89,  55  C.  C.  A.  641. 

''Letter"  as  including  envelope  enclos- 
ing money  order. —  The  word  "  letter  " 
occurring  in  the  statute  is  a  comprehen- 
sive term.  An  envelope  properly  stamped 
and  directed,  containing  a  money  order 
only,  payable  to  the  addressee,  is,  accord- 
ing to  the  popular  imderstanding  and  in 
law,  a  letter.  It  may  be  written  or 
printed,  or  partly  written  and  partly 
printed,  as  is  usually  the  case  with  money 
orders.  Finnegan  v.  U.  S.,  (C.  0.  A.  6th 
Cir.  1916)  231  Fed.  661,  145  C.  C.  A.  447. 

Decoy  letters. —  In  Freeman  r.  V.  S., 
(0.  0.  A.  Ml  Cir.  1917)  243  Fed.  363, 
the  court  said:  ''  It  is  contended  that 
the  writing  and  mailing  of  the  letters 
which  are  set  out  in  the  indictment 
were  not  criminal,  and  do  not  consti- 
tute crimes,  for  the  reason  that  the  let- 
ters were  solicited  by  the  United  States 
post  office  inspectors  in  letters  written  by 
them  and  sent  through  the  mails  to  Dr. 
Jordan  as  decoy  letters,  that  the  govern- 
ment officers  initiated  the  crime,  and  thsA 
the  case  is  thereby  brought  within  the 
principle  of  the  decisions  of  this  court  in 
Woo  Wai  V.  U.  S.,  [O.  C.  A.  9th  Cir.  1»16] 
223  Fed.  [412]  414,  137  C.  C.  A.  604,  and 
Sam  Yick  v.  U.  S.,  [C.  C.  A.  9th  Cir.  1917] 
240  Fed.  60  [163  C.  C.  A.  961.  The  ruling 
in  each  of  the  cases  so  referred  to  was 
based  upon  the  ground  that  the  govern- 


ment officers  had  suggested  the  crime  and 
induced  its  commission,  and  tiiat  the  of- 
fense did  not  have  its  origin  in  the  mind 
of  the  accused.  The  distinction  between 
those  cases  and  the  case  at  bar  is  plain. 
Here  the  accused  was  suspected  of  o^ng 
engaged  in  using  the  mails  in  a  scheme  to 
defraud.  It  was  to  ascertain  whether  such 
was  the  case,  and  not  to  suggest  the  com- 
mission of  a  crime  which  othefwise  would 
not  have  been  committed,  that  the  decoy 
letters  were  written.  The  case  comes 
clearly  within  the  doctrine  of  Grimm  v. 
U.  S.,  [1895]  156  U.  S.  604,  15  S.  Ct.  470, 
39  (L.  ed.)  550,  in  which  it  was  said: 
*  It  does  not  appear  that  it  was  the 
purpose  of  the  post  office  inspector  to  in- 
duce or  solicit  the  commission  of  a  crime, 
but  it  was  to  ascertain  whether  the  defend- 
ant was  engaged  in  an  unlawful  business.' 
See  also  Goldman  tx  U.  S.,  [C.  C.  A. 
6th  Cir.  1915]  220  Fed.  57,  136  C.  C.  A. 
625,  and  cases  there  cited.  '  The  conten- 
tion of  the  plaintiff  in  error  is  further 
answered  by  the  fact  that  in  the  court 
below  no  objection  on  the  ground  which 
is  now  urged  was  made  to  the  introduc- 
tion of  the  decoy  letters,  nor  was  any  ex- 
ception taken  to  the  instruction  to  the 
jiirj'  in  which  it  was  said:  'It  is  not 
material  that  such  letter  or  letters  was 
addressed  to  fictitious  persons  and  sent 
in  response  to  test  letters,  to  deooy 
letters  sent  them  by  the  post  office  in- 
.speotors.  It  is  the  businees  of  the  execu- 
tive officers  of  the  government  to  see 
that  this  law  is  enforced,  and  when  the 
Post  Office  Department,  through  its  repre- 
sentatives, in  the  discharge  of  their  duty, 
learn  or  suspect  that  any  scheme  to  de- 
fraud is  being  operated  through  the  United 
States  mail8,  it  ie  their  duty  to  see  that 
the  fraud  is  uncovered.*" 

Mailing  by  agent. —  The  nmiling  of  a 
letter  by  an  agoit  of  the  defendant  is  a 
mailing  by  the  defendant.  U.  S.  v.  Kenofs- 
key,  (1917)  243  U.  S.  440.  37  S.  Ct.  438, 
61  U.  S.  (L.  ed.)  — ,  reversing  (E.  D.  La. 
1916)  235  Fed.  1019;  Trwit  v.  U.  8.,  (C.  O. 
A.  8th  Cir.  1916)  228  Fed.  648,  143  C.  C. 
A.  170. 

It  is  not  necessary  to  diow,  in  order  to 
make  out  this  offense,  that  the  defendants 
actually,  with  their  own  hands,  placed  a 
letter  or  packet  in  the  post  office.  If  it 
appear  from  the  proof  that  it  was  done 
through  their  agency  or  direction  by  an 
employee  or  agent  employed  and  directed 
for  that  purpose,  it  is  sufficient.  U.  8.  v. 
Flemming,  (N.  D.  111.)  18  Fed.  907. 

In  U.  S.  V.  Kenof skey,  ( 1917 )  243  U.  8. 
440,  37  S.  Ct.  438,  61  U.  S.  (L.  ed.)  — 
(reversing  (E.  D.  La.  11^16)  236  Fed. 
1019),  the  indictment  showed  the  follow- 
ing facts: 

'  Kenofskey  was  the  agent  and  assistant 
superintendent  at  New  Orleans,  liouisiana, 
of  the  Life  Insurance  Company  of  Vir- 
ginia. It  was  part  of  his  duty  to  obtain 
certificates  and  proofs   of   death  of  per- 
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sons  insured  in  the  company  and  also  to 
view  the  remains  of  dec'ojised  p()l:c*yh.>M- 
ers,  have  been  identified,  and  deliver  the 
certificates    and   proofs   of   death   to  the 
superintendent  of  the  local  office  at  New 
Orleans,    to   be   forwarded    in    the   usual 
coarse    of    business    through    the    United 
States  mails  to  the  home  office  of  the  com- 
pany  at   Richmond,  Virginia.     In  punai- 
ance   of   a  fraudulent   scheme   Kenofskey 
falsely  represented  to  the  insurance  com- 
pany  that  he  had  received  and  obtained 
a  valid  and  genuine  claim,  proof  of  death 
and  certificates  executed,  signed  and  pre- 
sented by  Sarah  Thompson,  the  beneficiary 
in  a  policy  which  had  been  issued  upon 
the  life  of  one  Frederick  Wicker.   Kenofs- 
key   signed   the  certificates   as   assistant 
superintendent.    Frederick  Wicker  is  still 
living,  and  Kenofskey  knew  that  all  claims 
required  the  approval  of  the  main  office 
and  were  to  be  transmitted  from  the  local 
office  through  the  United  States  mails  and 
If  handrd  by  him  to  the  superintendent 
vould   be  so  transmitted,   and,   for   that 
purpose,   he   delivered  the   proofs  to  the 
superintendent.     The   superintendent   ex- 
amined  them   and  without  knowledge  of 
their  fraudulent  character  affixed  his  sig- 
nature  thereto,  inclosed  them  in   an  en- 
velope and  deposited  them,  postage  paid, 
in     the     United     States     mails.     A     de- 
murrer was  filed  to  the  indictment,  stat- 
ing as  grounds  thereof  that  it  was  not 
sufficient,  to  constitute  a  violation  of  sec- 
tion   215    of   the   Criminal    Code   of   the 
United  States  properly  construed  and  un- 
derstood or  of  any  other  law  of  the  United 
States.     The  demurrer  was  sustained  by 
the  lower  court,  but  the  judgment  below 
was  reversed  in  the  Supreme  Court  where 
the  opinion  was  in  part  as  follows:  **  The 
short  point  in  the  case  is  whether  the  facts 
charged    show    that    Kenofskey    offended 
against  the  statute.     The  Disftrict  Court 
was  of  opinion  that  they  did  not,  for  two 
reasons:     (1)  The  superintendent  at  Xew 
Orleans  was  not  the  agent  of  Kenofskey. 
(2)  Section  215  is  directed  at  steps  in  the 
execution  of  fraudulent  sohenies.  and  the 
scheme  devised  by  Kenofskey  was  com- 
pletely  executed    when   he   delivered    the 
false   claim   to   the   local   agent   at  New 
Orleans.     We  are  unable  to  concur.     The 
words    of    §    215    are    *  place,    or    cause 
to   he   placed,    [italics   ours]    any   letter, 
.  .  .  package,  writing,  ...  in  any  post- 
office,   ...   to  be  sent  or  delivered.   .   .   .' 
'Cause*   is   a   word   of   verj-   broard   im- 
port and  its  meaning  is  generally  known. 
It  is  used  in  the  section  in  its  well-known 
sense  of  bringing  about,  and  in  such  sense 
it  is  applicable  to  the  conduct  of  Kenof- 
skey.  He  deliberately  calculated  the  effect 
of  giving  the  false  proofs  to  his  superior 
officer;  and  the  effect  followed,  demonstrat- 
ing the  efficacy  of  his  selection  of  means. 
It  certainly  cannot  be  said  that  the  super- 
intendent received  authority  from  the  in- 


surance company  to  transmit  to  it  false 
proofs.  He  became  Kenofskey's  agent  for 
that  purpose  and  the  means  by  which  he 
offended  against  the  provisions  of  the  stat- 
ute. t)emaUi  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
[.1«06])  144  Fed.  363  [75  C.  C.  A.  366, 
7  Ann.  Cas.  121,  6  L.  R.  A.  (N.  S.)  424]. 
We  do  not  think  the  scheme  ended  when 
Kenofskey  handed  the  false  proofs  to 
his  superior  officer.  As  said  by  the  As- 
sistant Attorney  General,  *  The  most  vital 
element  in  the  tranaaction  both  to  the 
insurance  company  and  to  Kenofskey  re- 
mained yet  to  become  an  actuality,  i.  e., 
the  payment  and  receipt  of  the  money; 
.  .  .'  Such  payment  and  receipt  wocQd 
indeed  have  executed  the  scheme,  but  they 
would  not  have  served  to  '  trammel  up  the 
consequence '  of  the  fraudulent  use  oi  the 
mails.'' 

A  **  branch  post  office  "  within  the  mean- 
ing of  former  R.  S.  sec.  5480  was  held  to 
include  a  railway  postal  car  designated  as 
a  railway  post  office  for  the  distribution 
of  mail  in  transit.  Hanley  p.  U.  S.,  (C. 
C,  A.  2d  Cir.  1903)  123  Fed.  84&,  60  C.  C. 
A.  158. 

5.  Intent 

Intent  to  defraud  is  an  essential  element 
of  the  offense  created  by  this  section. 
Rudd  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1900) 
178  Fed.  912,  97  C.  C.  A.  462. 

In  a  prosecution  for  misuse  of  the  mails 
in  furtherance  of  a  scheme  to  defraud  by 
the  sale  of  worthless  mining  stock,  if  any 
one  or  more  of  the  defendants  honestly 
believed  that  the  representations  made  by 
him  respecting  the  property  were  true,  or 
had  reasonable  grounds  to  so  believe,  such 
belief  would  constitute  a  complete  defense 
as  to  him.  Horn  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1910)  182  Fed.  721,  105  0.  C.  A.  163. 

To  «onstitute  a  violation  of  this  section 
it  is  not  necessary  that  the  scheme  should 
be  fraudulent  on  its  face;  but,  although  it 
is  apparently  a  legitimate  business,  it  is 
within  the  statute  if  there  was  an  inten- 
tion not  to  conduct  sudi  business  honestly, 
but  to  use  it  to  defraud.  McConkey  v, 
U.  S.,  (C.  C.  A.  8th  Oir.  1909)  171  Fed. 
829,  96  C.  0.  A.  601. 

In  an  action  for  using  the  mails  to  de- 
fraud by  means  of  false  and  fraudulent 
statements  in  advertising  matter  r^ard- 
ing  an  article  offered  for  sale,  a  belief  in 
the  truth  of  the  statements  made  is  a  good 
defense,  however  inaccurate  the  statements 
may  turn  out  to  be.  Harrison  v.  V.  S., 
(C.  C.  A.  6th  Cir.  1912)  200  Fed.  662, 
119  C.  C.  A.  78. 

To  constitute  an  offense  within  this  stat- 
ute there  must  have  been  an  intention  to 
injure  the  person  addressed  or  sought  to 
be  reached  by  defrauding  him  of  something 
which  he  already  had;  and  the  making  of 
false  representations,  for  the  purpose  of 
deceiving  the  persons  addressed  by  raising 
expectations  of  gain  or  advantage  which 
it  was  not  the  intention  to  fulfil^  is  in- 
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sufficient.     MiUer  v.  U.  S.,  (C.  C.  A.  7th 
Cir.  1509)  174  Fed.  35,  96  C.  C.  A.  21. 

The  statutory  "  scheme  to  defraud  "  may 
be  found  in  any  plan  to  get  the  money  or 
property  of  others  by  deceiving  them  as 
to  the  substantial  identi^  of  the  thing 
which  they  are  to  receive  in  exchange,  and 
this  deception  may,  of  course,  be  by  im- 
plication as  well  as  by  express  words.  On 
the  other  hand,  the  ^'scheme"  cannot  be 
found  in  any  mere  expression  of  honest 
opinion  as  to  quality  or  as  to  future  per- 
formance. There  must  be  the  underlying 
intent  to  defraud.  Harrison  p,  U.  S.,  (C. 
C.  A.  6th  Cir.  1912)  200  Fed.  662,  110 
C.  C.  A  78. 

This  section  does  not  make  any  discrim- 
ination with  respect  to  the  right  to  the 
use  of  the  postal  establishment  of  the 
United  States  by  persons  whose  yooation 
9«  healing,  between  those  who  profess  to 
cure  by  the  use  of  mental  science  and  tliose 
who  use  drugs;  and,  in  a  prosecution 
thereunder  for  such  use  of  the  mails,  the 
question  of  the  defendant's  good  faith  is 
■Qie  cardinal  question.  If  she  practiced 
in  good  faith,  without  the  intention  to  de- 
fraud, she  is  not  guilty,  although  in  fact 
the  theory  and  practice  followed  were 
worthless;  but  if,  without  belief  in  her 
practice,  and  with  knowledge  that  her  rep- 
resentations r^arding  it  were  false,  she 
made  them  to  defraud,  the  fact  that  men- 
tal healing  is  a  lawful  vocation  does  not 
prevent  conviction.  Post  v,  U.  S.,  (C.  C. 
A.  6th  Cir.  1905)  135  Fed.  1,  67  C.  C.  A. 
MO,  70  L.  R.  A.  989,  rehearing  denied 
(C.  0.  A.  5th  Cir.  1905)  136  Fed.  1022, 
67  C.  C.  A.  679,  reversing  (S.  D.  Fla. 
1904)   128  Fed.  950. 

In  McDonald  v,  U.  S.,  (C.  0.  A.  6th  Cir. 
W17)  241  Fed.  793,  164  C.  C.  A.  495, 
where  the  defendants  were  convicted  of 
using  the  mails  to  circulate  a  false  state- 
ment as  to  the  financial  condition  of  a 
bank,  it  was  held  that  their  guilt  should 
be  determined  by  their  actual  intent  to 
defraud  rather  than  by  their  carelessness 
or  recklessness  in  banking,  or  violation  of 
banking  laws. 

The  rule  upon  the  question  whether 
there  is  an  intent  to  devise  a  scheme  to 
defraud,  is  this:  "If  the  scheme  be 
adapted  in  its  plan  to  work  a  fraud  upon 
others,  and  the  defendant  knew  that  a  ma- 
terial representation  therein  contained, 
and  calculated  to  deceive,  was  not  true, 
or  if  he  did  not  believe  that  it  was  true, 
then  the  intent  is  made  out."  U.  S.  v, 
Ried,  (W.  D.  Mich.  1890)  42  Fed.  184. 

IV.  Pboobdcti 
1.  Veime 
A  prosecution  under  this  section  for 
mailing  a  letter  or  packet  in  pursuance 
of  a  scheme  to  defraud  can  be  instituted 
only  in  the  district  in  which  the  letter  or 
packet  was  placed  in  th6  post  office.  U.  S. 
V.  Bauer,  (W.  D.  Mich.  1898)  88  Fed.  249. 


2.  Indictment 
a.  In  Greneral 

An  indictment  sufficiently  drawn  in  lo- 
cordance  with  R.  S.  sec.  5480  is  mors  than 
adequate  to  charge  the  offense  under  this 
section.  Sandals  v.  U.  S.,  (CCA  6th 
Cir.  1914)  213  Fed.  569,  130  C  C  A.  149. 

An  indictment  is  sufficient  which  is  not 
restricted  to  a  description  of  the  offenses 
charged  in  the  language  of  the  statute 
alone,  but  accompanies  that  language  with 
a  statement  of  facts  fully  apprising  the 
defendants  with  what  they  have  to  meet. 
Stem  V.  U.  S.,  (C  C  A.  2d  Cir.  1915)  223 
Fed.  762,  130  C.  C.  A.  292. 

The  date  of  an  alleged  offense  as  stated 
in  an  indictment  under  this  section  is  not 
binding  on  the  United  States  and  is  only 
material  in  reference  to  the  bar  of  limita- 
tion, and'  to  show  that  the  offense  was 
committed  anterior  to  the  presentment  of 
the  indictment.  Hume  r.  U.  S.,  (C.  C  A. 
5th  Cir.  1902)  118  Fed.  689,  65  C  C.  A 
407. 

b.  Scheme  to  Defraud 

How  alleged. — An  indictment  under 
this  section  must  allege  not  only  that  the 
person  had  devised  a  scheme  and  artifice 
to  defraud  but  must  set  out  clearly  and 
distinctly  what  that  artifice  was,  wherein 
the  fraud  consisted,  and  the  circumstances 
by  which  it  was  to  be  accomplished. 
Charging  the  offense  in  the  language  of 
the  statute  only,  is  insufficient.  U.  S.  v. 
Hess,  (1888)  124  U.  S.  483,  8  S.  a.  571, 
31  U.  S.  (L.  ed.)  516.  See  also  Stokes 
V.  U.  S.,  (1895)  157  U.  S.  187,  15  S.  Ct. 
617,  39  U.  S.  (L.  ed.)  667;  U.  S.  t?.  Beatty, 
(C.  C  Vt.  1894)  60  Fed.  740;  U.  S.  v. 
Post,  (S.  D.  Fla.  J1902)  113  Fed.  862; 
Stewart  v.  U.  S.,  (C  C  A.  8th  Cir.  1902) 
119  Fed.  89,  55  C.  C  A.  641;  Dalton  v. 
U.  S.,  (C.  C  A.  7th  Cir.  1904)  127  Fed. 
544,  62  C  C  A.  238;  U.  S.  t;.  Bernard, 
(S.  D.  N.  Y.  1898)  84  Fed.  634. 

''A  general  averment  that  defendants 
devised  a  scheme  to  defraud  is  by  itself 
not-  sufficient,  without  descriptive  details 
showing  its  character  and  that  it  was  rea- 
sonably calculated  to  effect  the  wrongful 
design.  Here  the  details  in  descriptive 
form  fall  short,  but  we  think  the  direct 
averments  of  what  defendants  and  their 
associates  did  and  intended  are  fairly 
available  to  and  explanatory  of  the  scheme 
to  defraud  charged  in  general  language." 
Spear  t?.  U.  S.,  (C.  C  A.  8th  Cir.  1916) 
228  Fed.  485,  143  C  C.  A  67. 

"  In  an  indictment  for  mailing  a  letter 
in  execution  or  attempted  execution  of  a 
scheme  to  defraud,  in  violation  of  this 
statute,  if  the  scheme  is  sufficiently  out- 
lined to  show  its  design  and  adaptability 
to  deceive  and  to  fairly  acquaint  the  ac- 
cused with  what  he  is  required  to  mest^ 
it  answers  the  requirements  of  the  statute. 
Brooks  V.  U.  S.,  [C.  C.  A]  146  Fed.  223, 
76  C.  C.  A.  581.  The  test  to  be  applied  is, 
not  whether  the  material  averments  of  this 


PENAL  LAWS  (Sec.  215) 


829 


indictment  might  have  been  made  more 
accurate  and  certain,  but  whether  they 
plainly  embrace  in  their  terms  both  re- 
quirementSy  of  notice  of  the  ultimate  facta 
to  be  proved  against  the  accused,  and  speci- 
fication thereof  which  will  leave  no  second 
proeeciition  open  for  the  alleged  offense. 
If  these  requisites  are  sufficiently  stated 
it  is  the  duty  of  the  court  to  uphold  the 
indictment.""  Moffatt  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1916)  232  Fed.  622,  146  C.  C.  A. 
480. 

*'  While  the  particulars  of  the  scheme 
are  matters  of  substance,  and  must  be 
described  with  certainty  sufficient  to  show 
its  existence  and  character,  and  to  fairly 
acquaint  the  accused  with  the  particular 
fraudulent  scheme  charged  against  them, 
the  scheme  itself  need  not  be  pleaded  with 
all  the  certainty  as  to  time,  place,  and 
circumstance  requisite  in  charging  the 
gist  of  the  offense,  the  mailing  of  the  let- 
ter or  other  article,  in  execution  or  at- 
tempted execution  of  the  scheme."  Col- 
bum  t?.  U.  S.,  (C.  C.  A.  8th  Cir.  1916) 
223  Fed.  590,  139  C.  C.  A.  136;  Gardner 
».  U.  S.,  (C.  C.  A.  8th  1916)  230  Fed. 
575,  144  C.  C.  A.  629. 

In  a  prosecution,  under  this  section, 
the  use  of  the  post  office  for  the  further- 
ance of  the  fraudulent  scheme  is  the  crux 
of  the  offense  and  the  scheme  itself  need 
not  be  alleged  with  particularity.  Gould 
17.  U.  S.,  (C.  C.  A.  8th  Cir.  1913)  2W> 
Fed.  730,  126  C.  C.  A.  454,  wherein  the 
validity  of  an  indictment  being  challenged 
and  the  rule  which  applied  to  indictments 
for  conspiracy  being  invoked,  namely,  that 
a  charge  of  conspiracy  cannot  be  aided  by 
the  averment  of  acts  done  in  purnuance 
thereof,  the  court  said:  **We  do  not 
think  from  the  standpoint  of  pleading  a 
charge  of  conspiracy  and  using  the  post 
offioe  establishment  in  the  execution  of  a 
scheme  to  defraud  are  at  all  parallel.  In 
the  former  the  conspiracy  is  the  whole 
offense.  The  acts  done  in  pursuance 
thereof  simply  make  the  conspiracy  pun- 
ishable. While  in  the  case  at  bar  the 
use  of  the  post  office  establishment  in  the 
execution  of  a  scheme  to  defraud  is  the 
offense  which  the  statute  denounces, 
and  while  it  is  held  that  the  scheme  must 
be  sufficiently  set  forth  so  as  to  acquaint 
the  defendant  with  the  particulars 
thereof,  still  the  scheme  need  not  be  set 
forth  with  that  particularity  which  would 
be  required  if  tne  scheme  was  the  gist  of 
the  offense." 

While  the  formation  of  some  scheme  or 
artifice  to  defraud  is  an  essential  element 
of  the  offense  of  using  the  United  \States 
mails  in  an  intentional  effort  to  defraud, 
in  violation  of  this  statute,  the  gist  of 
the  offense  is  the  use,  or  attempted  use, 
of  the  mails  for  the  forbidden  purpose, 
and  it  is  therefore  only  essential  to 
charge  the  scheme  with  such  particularity 
as  will  enable  the  accused  to  know  what 


is  intended  and  to  apprise  him  of  what 
he  will  be  required  to  meet  on  a  trial; 
the  indictment  being  sufficient  if  it  is 
distinctly  alleged  that  the  United  States 
mails  were  intended  to  be  used  in  con- 
summating such  scheme.  Horn  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1910)  182  Fed.  721, 
105  C.  C.  A.  163. 

Though  an  indictment  for  using  the 
post  office  in  furtherance  of  a  scheme 
to  defraud  must  describe  the  alleged 
Scheme  with  such  certainty  as  clearly  to 
inform  the  defendants  of  the  charge  made 
against  tliem,  an  indictment  is  sufficient 
if  it  states  such  elements  with  sufficient 
certainty  to  enable  the  defendants  to  pre- 

Sare  their  defense.  Foster  v.  U.  S.,  (C. 
!.  A.  6th  Cir.  1910)  178  Fed.  165,  101 
C.  C.  A.  485.  In  this  case  the  indictment 
set  out  in  the  first  count  a  description  of 
the  scheme,  with  an  allegation  that  de- 
fendants devised  it,  and  in  the  second  and 
third  counts,  instead  of  repeating  such 
allegation,  charged  that  defendants  ''in 
and  for  executing  the  scheme  and  artifice 
to  defraud  set  out  in  the  first  count  of 
this  indictment,  which  statement  is  hereby 
made  a  part  of  this  second  count  of  this 
indictment,  and  in  attempting  so  to  do," 
etc.  It  was  held  that  the  latter  counts 
were  not  objectionable  for  fwlure^  to 
charge  that  defendants  actually  devised 
the  scheme,  on  the  theory  that  the  word 
"  statement "  related  only  to  the  descrip- 
tion of  the  scheme. 

A  count  in  an  indictment  under  this  sec- 
tion, for  using  the  mails  to  carry  out  a 
scheme  to  defraud,  is  not  insufficient 
because  it  refers  to  a  prior  count  for  a 
statement  of  the  scheme  to  defraud,  where 
the  reference  is  adequate  to  the  making 
up  of  a  sufficient  accusation.  Bartholo- 
mew V.  U.  S.,  (C.  C.  A.  6th  Cir.  1910) 
177  Fed.  902,  101  C.  C.  A.  182. 

In  an  indictment  for  using  the  mails  in 
and  for  executing  a  scheme  to  defraud,  it 
need  not  be  alleged  that  the  contents  of  a 
letter  or  circular  charged  to  have  been 
mailed  pursuant  to  such  scheme  were 
false.  Grey  t\  U.  S„  (C.  C.  A.  7th  Cir. 
1909)  172  Fed.  101,  96  C.  C.  A.  415. 

An  indictment  under  this  section,  while 
required  to  allege  the  particulars  of  the 
scheme  with  sufficient  certainty  to  show 
its  existence  and  character,  need  not  do 
BO  with  the  same  particularity  as  to  time, 
place,  and  circumstance  as  is  required 
with  reference  to  the  mailing  of  the  let- 
ter. Brooks  t?.  U.  S.,  (C.  C.  A.  8th  Cir. 
1906)   146  Fed.  223,  76  C.  C.  A.  581. 

An  indictment  under  this  statute, 
which  states  the  essential  elements  of  an 
attempt  to  defraud  by  use  of  the  mails 
in  the  general  words  of  the  statute,  but 
with  such  reasonable  particularity  as  will 
apprise  the  accused  with  reasonable  cer- 
tainty of  the  nature  of  the  accusation,  so 
that  he  may  prepare  his  defense,  and  will 
enable  him*  to  plead  his  conviction  or  ac- 
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quittal  as  a  bar  to  a  subsequent  prosecu- 
tion for  the  same  offense,  and  will  enable 
the  court  to  say  that  the  facts  stated  are 
sufficient  in  law,  is  good.  Brown  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1»06)  143  Fed.  00,  74 
C.  C.  A.  214. 

As  this  section  does  not  fully  and 
clearly  set  forth  all  the  elements  neces- 
sary to  constitute  the  offense  therein  de- 
nounced, it  is  necessary  that  the  indict- 
ment set  out  the  scheme  with  sufficient 
particularity  to  bring  it  within  the  in- 
hibition of  the  statute  and  to  enable  the 
accused  to  know  what  he  will  be  required 
to  meet  upon  the  trial.  Dufour  v.  U.  S., 
(1911)    37   App.   Gas.    (D.   C.)    497. 

Illustrations. —  An  indictment  charging 
that  the  scheme  and  artifice  to  defraud 
was  to  be  carried  out  by  each  of  said  de- 
fendants representing  himself  to  be  en- 
gaged as  a  dealer  in  various  kinds  of  mer- 
chandise and  goods,  and  to  liave  an  office, 
and  to  use  in  correspondence  sheets  of 
paper  with  his  pretended  business  printed 
thereon;  and  the  said  defendants  were 
mutually  to  represent  eadi  other  to  the 
said  persons,  firms,  and  companies,  and 
other  imknown  to  the  grand  jurors,  in- 
tended to  be  defrauded  as  aforesaid,  as 
financially  responsible  and  entitled  to  re- 
ceive various  kinds  of  merchandise  and 
goods  on  credit,  and  the  said  scheme  and 
artifice  to  defraud  as  aforesaid  was  to  be 
further  effected  by  ordering  merchandise 
and  goods  from  the  persons,  firms,  and 
companies  to  the  grand  jurors  unknown, 
having  no  intention,  then  and  there,  to 
pay  for  such  merchandise  and  goods  so 
ordered  as  aforesaid,  but  to  convert  the 
said  goods  and  merchandise  to  the  use  of 
each  and  of  each  other,  is  sufficient. 
Stokes  V,  U.  S.,  (1895)  157  U.  S.  187,  15 
S.  Ct.  617,  39  U.  S.   (L.  ed.)   667. 

In  Mounday  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1915)  225  Fed.  965,  140  C.  0.  A,  93,  the 
court  said :  **  The  defendants  below  were 
convicted  of  violating  section  215  of  the 
Penal  Code.  They  complain  that  their 
conviction  was  erroneous  for  the  follow- 
ing reasons:  First,  that  the  indictment 
did  not  state  facts  sufficient  to  constitute 
a  public  offense.  The  indictment  con- 
tained ten  counts.  The  language  of  the 
first  count  may  be  taken  as  illustrative 
of  the  point  made  against  the  indictment. 
After  having  alleged  that  the  defendants 
unlawfully,  knowingly,  fraudulently,  de- 
signedly, and  feloniously  devised  a  sclieme 
and  artifice  to  defraud,  the  indictment 
proceeded  to  describe  what  the  scheme 
was.  It  alleged  that  the  defendants  would 
enter  into  a  'pretended  real  estate  busi- 
ness * ;  that  they  would  *  pretend '  that 
they  had  purchased  and  ovncied  certain 
land;  that  they  would  'pretend'  and  repre- 
sent said  land  to  be  highly  adapted  to 
the  cultivation  of  sugar  beets;  that  they 
would  *  pretend '  that  a  line  of  railroad 
would   be  built ;    that  they   would   *  pre- 


tend '  that  they  would  construct  a  sugar 
factory ;  that  they  would  '  pretend  '  that 
they  had  placed  commercial  securities  to 
the  amount  of  $500,000  in  the  hands  of 
a  trustee.  It  is  claimed  that  tlie  indict- 
ment is  faulty  for  the  reason  that  it 
alleges  that  the  defendants  were  only  to 
*  pretend '  to  do  something,  and  does  not 
allege  that  they  did  anything.  This  view 
of  the  language  of  the  indictment  arises 
from  a  misconception  of  the  crime  with 
which  the  defendants  were  charged.  The 
crime  charged  was  the  devising  of  a 
scheme  or  artifice  to  defraud,  and  the 
placing  or  causing  to  be  placed  a  letter 
in  the  post  office  of  the  United  States, 
addressed  to  some  person,  for  the  pur- 
pose of  executing  such  scheme  or  artifice. 
In  Gould  V.  V.  JS.,  [C.  C.  A.  8th  Cir. 
1913]  209  Fed.  730,  126  C.  C.  A.  454,  we 
said:  '  Wliile  in  the  case  at  bar  the  use 
of  the  post  office  establishment  in  the 
execution  of  a  scheme  to  defraud  is  the 
offense  which  the  statute  denounces,  and 
while  it  is  held  that  the  scheme  must  be 
sufficiently  set  forth,  so  as  to  acquaint 
the  defendant  with  the  particulars  thereof, 
still  the  scheme  need  not  be  set  forth  with 
that  particularity  which  would  be  re- 
quired if  the  scheme  was  the  gist  of  the 
offense.  Brooks  v.  U.  S.,  [C.  C.  A.  8th 
Cir.  190<J]  146  Fed.  223  [76  C.  C.  A. 
581];  Lemon  v\  U.  S.,  [C.  C.  A.  8th  Cir. 
1908]  164  Fed.  953,  [90  C.  C.  A.  617]; 
Brown  r.  U.  S.,  [C.  C.  A.  8th  Cir.  1906] 
143  Fed.  60  [74  C.  C.  A.  2141;  Hvde  v. 
U.  S.,  [C.  C.  A.  8th  Cir.  1912]  198  Fed. 
610  [119  C.  C.  A.  493].'  If  counsel  had 
not  devoted  12  pages  of  his  brief  in  the 
elaboration  of  the  point  sought  to  be 
made,  we  should  not  have  thought  it  de- 
served any  consideration  whatever.  The 
whole  sclieme  was  a  false  pretense;  that 
was  the  character  of  the  scneme.  It  was 
not  necessary  that  any  false  pretense 
should  be  actually  made.  The  deposit  of 
the  letter  in  the  mail  to  effectuate  the 
scheme  was  the  gist  of  the  offense,  and 
the  letter  might  accomplish  this  purpose, 
without  making  a  false  pretense." 

An  indictment  which  charged  that  the 
scheme  or  artifice  to  defraud  was  to  seU 
a  device  or  instrument  upon  positive 
representations  that  among  other  things 
it  "  oegets  a  supplementary  breathing 
through  the  skin;"  that  its  application 
"  increases  the  amount  oi  oxygen  .con- 
sumed by  the  body;"  that  it  "causes  the 
body  to  attract  oxygen  from  the  air," 
etc.,  that  the  scheme  was  to  sell  the  in- 
strument by  means  of  said  representations 
and  to  effect  the  sales  by  means  of  let^ 
ters  and  advertisements  sent  through  the 
mails;  that  the  defendant  knew  these 
representations  to  be  false,  that  the  in- 
strument was  absolutely  worthless,  and 
that  as  one  of  the  instruments  of  said 
scheme  to  defraud  and  "  in  and  as  a 
part  of  the  execution  of  said  scheme  to 
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defraudy  mid  in  attempting  so  to  do,  de- 
fendant did  feloniously,  unlawfully  and 
knowingly  cause  to  be  delivered  by  mail 
a  certain  letter/'  which  wa«  set  forth  and 
which,  as  charged,  was  delivered  through 
the  mail  to  the  addressees,  sufficiently 
iverre*'.  that  the  mailing  of  the  letter 
wag  ''  for  the  purpose  of  executing  the 
irjieme  **  and  sufficiently  charged  an  of- 
fense under  this  section!  Moses  r.  U.  S., 
(C.  C.  A.  2d  Cir.  1915)  221  Fed.  863, 
137  C.  C.  A.  433.  * 

In  Goldman  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1916)  220  Fed.  57,  135  C.  C.  A.  626, 
in  overruling  a  demurrer  which  charged 
that  an  indictment  was  insufficient  under 
this  section  in  that  it  alleged,  not  a 
scheme  to  defraud  but  '*a  preparation 
to  devise  a  scheme,"  the  court  said: 
"Reliance  is  placed,  for  example,  on  this 
portion  of  tne  indictment :  *  Goldman 
nad  planned,  devised,  and  intended  that, 
when  he  should  find  a  person  ...  of  the 
description  indicated'  in  his  advertise- 
ment, '  he  would  agree  and  arrange  with 
her  in  this:  That  she  should  devise  ways 
and  means  through  pretended  business 
engagements,  and  through  ways  to  the 
grand  jurors  unknown,  to  meet  and  be- 
come acquainted  with  certain  and  divers 
persons,  men,  of  reputed  high  financial 
and  social  standing  and  position,  but 
whose  names  are  to  the  grand  jurors  un- 
known. .  .  .'  Counsel,  fail  t.)  discrimi- 
nate between  language  employed  to  set 
forth  Goldman's  scheme  and  that  used 
to  describe  the  means  he  selected  for  its 
execution.  Goldman's  scheme,  as  it  is 
alleged,  consisted  of  a  methodical  course 
of  procedure  down  to  the  very  point  of 
.extorting  money,  from  his  intended  vic- 
tims; and  the  woman  was  but  an  instru- 
mentality designed  to  be  used  in  ways 
pointed  out  in  material  part  in  the 
scheme  itself,  as  well  as  through  ways 
and  means  the  woman  herself  should  de- 
vise, to  entice  men  to  her  room  and  into 
*  compromising '  oositions  for  the  pur- 
poses appearing  in  the  statement.  The 
scheme  in  part  required  the  woman  to  be- 
come acquainted  with  men  of  '  reputed 
high  financial  and  social  standing  and 
position;'  and  to  say  it  wa^  essential  to 
the  completeness  of  the  scheme  tliat  an 
agreement  should  first  be  made  as  to  tlie 
names  of  men  and  the  ways  and  means 
to  be  adopted  to  influence  tht^m  as  denired 
is  to  overlook  tlie  main  features  and  ulti- 
mate purpose  of  the  scheme,  and  to  sub- 
ordinate it  to  incidental  conditions  which 
plainly  could  arise  only  in  the  course  of 
its  executitm." 

Defendants  were  officers  of  a  manufac- 
turing corporation,  owning  a  plant  and 
actually  engaged  in  manufacturing  and 
selling  the  product.  In  order  to  sell  and 
increased  issue  of  stock,  defendants  sent 
through  the  mails  letters  to  certain  per- 
•onS|  representing  that  the  company  de- 


sired to  establish  branch  selling  houses 
and  to  employ  managers  therefor  at  a 
stated  salary. '  The  letters  also  contained 
false  representations  as  to  the  profits  and 
dividends  of  the  company,  and  by  their 
means  certain  of  the  persons  addressed 
were  induced  to  purchase  stock  of  the 
company  at  par  in  the  belief  that  they 
would  be  appointed  branch  managers.  It 
was  held  that  an  indictment  charging  such 
facts,  and  that. the  representations  made 
were  knowingly  false,  did  not  charge  the 
offense  of  using  the  mails  to  defraud, 
within  the  meaning  of  this  section,  it  not 
being  charged  that  the  stock  was  not 
wortn  the  price  paid  for  it.  Miller  v. 
U.  S.,  (C.  C.  A.  7th  Oir.  1909)  174  Fed. 
36,  98  C.  C.  A.  21. 

Where  an  indictment  charged  defendant 
with  devising  a  scheme  to  defraud,  by  in- 
ducing others  to  purchase  stock  on  false 
representations  of  fact,  and  alleged  that 
the  scheme  was  to  be  effected  by  corre- 
spondence through  the  post  office,  and 
that  a  letter  was  actually  mailed  in  fur- 
therance thereof,  the  indictment  was  not 
demurrable  for  failure  to  charge  that  the 
stock  was  lacking  in  value  to  such  an  ex- 
tent as  to  defraud  those  who  paid  the 
price  asked  therefor.  Nor  was  it  demur- 
rable for  failure  to  allege  the  particulars 
in  which  the  representations  charged  were 
false,  as  such  defect  could  be  cured  by  fur- 
nishing a  bill  of  particulars.  U.  S.  v. 
Palmieri,  (S.  D.  N.  Y.  1909)  169  Fed. 
490. 

Wliere  an  indictment  for  misuse  of  the 
mails  in  furtherance  of  a  scheme  to  de- 
fraud charged  that  such  scheme  was  to 
be  accomplished  by  means  of  circulars 
and  newspapers  circulated  in  Iowa  and 
elsewhere,  it  was  not  demurrable  for  fail- 
ure to  set  out  such  advertisements.  U.  S. 
v.  Smith,  (N.  D.  la.  1909)  166  Fed. 
958. 

An  indictment  under  this  Act  which 
charges  that  defendants  devised  a  scheme 
to  defraud  intended  ifi  be  executed,  and 
which  was  executed,  by  the  use  of  the 
mail  service  of  the  United  States  by  pre- 
tending that  they  were  engaged  in  a  cer- 
tain solvent  banking  enterprise,  and  mak- 
ing other  pretenses  in  relation  thereto, 
which  pretenses  were  false  and  were  made 
for  the  purpose  of  inducing  others  to  de- 
posit money  with  tliem  or  to  buy  stock, 
and  with  the  intention  of  appropriating 
such  money  to  their  own  use,  is  suffi- 
cient to  charge  tlie  c^ense,  and  need  not 
specifically  charge  that  defendants  knew 
their  bank  to  be  insolvent.  Lemon  v. 
U.  8.,  (C.  C.  A.  8th  (Mr.  1908)  164  Fed. 
953,  90  C.  C.  A.  617. 

An  indictment  for  using  the  mails  to 
defraud,  in  violation  of  this  section,  by 
subdividing  a  tract  of  land  in  Louisiana, 
of  small  value  into  lots  ten  or  twenty 
feet  square,  and  selling  certificates,  each 
purporting  to  give  the  holder  an  option 
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to  purchase  an  interest  in  a  lot^  upon 
false  representations  that  the  lots  were 
within  an  oil  district  and  very  valuable, 
and  that  large  casli  offers  had  been  made 
for  certain  of  the  same,  construed,  and 
was  held  to  charge  a  scheme  and  artifice 
to  defraud  within  the  meaning  of  this 
statute,  which,  when  carried  on  by  means 
of  correspondence  through  the  mails,  con- 
stituted a  violation  thereof.  Gourdain  v. 
V.  S.,  (C.  C.  A.  7th  ar.  1907)  154  Fed. 
463,  83  C.  C.  A.  309. 

An  indictment  alleged  that  the  defend- 
ant with  others  by  means  of  advertise- 
ments published  in  newspapers,  and  cor- 
respondence conducted  by  and  through  the 
United  States  mail  service,  pretended  to 
be  engaged  under  the  name  ''National  Se- 
curities Company ''  in  a  lucrative  and 
honorable  business  as  a  broker,  dealing 
in  grain,  provisions,  and  stocks,  and  pre- 
tended to  be  possessed  of  superior  knowl- 
edge concerning  the  business,  making  loss 
improbable,  and  pretending  to  pay  inter- 
est to  depositors  at  the  rate  of  six  per 
cent,  per  month,  and  to  permit  with- 
drawals at  the  depositors'  election,  when 
in  fact  he  had  no  such  superior  knowl- 
edge, did  not  intend  for  any  great  length 
of  time  to  pay  six  per  cent,  per  month, 
nor  permit  withdrawals  at  depositors' 
pleasure,  but  intended  by  such  false  pre- 
tensions to  induce  deposits,  for  the  sole 
purpose  of  converting  them  to  his  own 
use.  It  was  held  that  the  indictment 
sufficiently  alleged  a  scheme  to  defraud, 
within  such  section.  Brooks  v,  U.  S.,  (C. 
C.  A.  8th  Cir.  1906)  146  Fed.  223,  76 
C.  C.  A.  581. 

The  gist  of  the  offense  being  the  scheme 
to  use  the  mails  in  furtherance  of  a  pur- 
pose to  defraud,  and  an  act  done  to  carry 
out  the  same,  and  not  the  obtaining  of 
money  by  means  of  false  representations, 
the  indictment  was  not  defective  for  fail- 
ure to  negative  the  truth  of  such  repre- 
sentations. And  where  an  indictment  for 
misuse  of  the  mall^  in  furtherance  of  a 
scheme  to  defraud  alleged  that  the  repre- 
sentations made  by  letters,  circulars,  etc., 
sent  through  the  mails,  were  utterly  false 
and  untrue  in  fact,  and  were  known  by 
defendant  and  his  accomplice  to  be  so,  and 
it  did  not  appear  that  defendant  made  any 
objection  to  the  introduction  o£  evidence 
on  such  branch  of  the  case,  he  could  not 
object  for  the  first  time  on  appeal  that 
the  indictment  did  not  negative  the  truth 
of  the  representations  alleged,  on  the 
ground  that  the  allegations  made  were 
mere  conclusions  of  law.  Ewing  t'.  U.  S., 
(C.  C.  A.  9th  Cir.  1905)  136  Fed.  53,  69 
C.  C.  A.  61. 

An  indictment  charging  defendants  with 
a  scheme  to  use  the  mails,  and  a  contract 
between  the  directors  of  a  mutual  insur- 
ance company  and  one  of  the  defendants 
to  procure  from  its  members  money, 
to  apprdpri-ate  these  sums  to  the  defend- 


ants and  thereby  render  the  corporation 
insolvent,  shows  a  scheme  to  defraud  tbe 
members  of  the  cx>rporation.  within  this 
section.  Miller  t*.  U.  S.,  (C.  C.  A.  8th 
Cir.  1904)   133  Fed.  337,  66  C.  C.  A.  399. 

There  is  no  merit  in  the  objection  that 
the  indictment  does  not  charge  the  offense 
in  positive  terms.  The  intention  to  make 
false  and  fraudulent  representations  by 
means  of  circulars  and  letters  transmitted 
through  the  mails,  and  thus  obtain  money 
from  the  credulous,  constituted  the  scheme 
itself.  O'Hara  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1904)    129  Fed.  651,  64  C.  C.  A.  81. 

"  The  scheme  to  defraud,  set  out  in  the 
indictment,  was  in  essence  this :  That  the 
circular  sent  out  would  cause  persons  to 
whom  it  was  sent  to  believe  that  if  they 
would  remit  two  dollars  on  account  of 
eight  pieces  of  jewelry  sent  to  them  for 
sale,  there  would  be  received  in  return 
'one  beautiful  black  Canadian  seal  fur 
collarette,  made  of  genuine  black  Cana- 
dian seal,  and  one-half  dozen  handker- 
chiefs, pure  white,  pointed,  .  .  .  also 
one  pocketbook  in  all  leather,  with  elabor- 
ate stampings,  nickel  frame,  coin  depart- 
ments,' etc.  The  bait  thus  held  out,  as 
set  forth  in  the  indictment  —  and  this 
constitutes  the  giBt  of  the  scheme  averred 
—  was  not  the  fur  collarette  alone,  nor  the 
handkerchiefs  alone,  nor  the  pocketbook 
alone,  but  all  of  them,  considered  as  an 
entirety."  Flachskamm  v.  U.  S.,  (C.  C. 
A.  7th  Cir.  1904)  127  Fed.  674,  62  CO. 
A.  4O0,  wherein  it  was  held  that  an  in- 
struction to  the  jury  which  in  effect  put 
the  defendants  cwi  trial  as  if  such  distinc- 
tive claims  had  been  separately  set  forth, 
or  as  if  defendants  could  be  tried  on  any 
claim  irrespective  of  whether  it  was  set- 
forth  or  not,  was  erroneous. 

An  indictment  under  this  section  charg- 
ing that  the  defendant  mailed  a  letter 
containing  a  proposal  to  send  counterfeit 
money,  which  fails  to  aver  that  the  money 
would  not  have  been  sent  as  proposed,  or 
that  it  was  intended  to  defraud  others 
tiian  the  one  to  whom  the  proposal  was 
nmde,  does  not  charge  a  scheme  to  de- 
fraud within  the  meaning  of  this  section. 
Milby  t?.  U.  S.,  (C.  C.  A.  6th  Cir.  1901) 
109  Fed.  638,  48  C.  C.  A.  574.  See  also 
Milby  t?.  U.  S.,  (C.  C.  A.  6th  Cir.  1908) 
120  Fed.  1,  57  C.  C.  A.  21. 

"The  fraudulent  scheme  particularly 
set  out  was  this:  That,  intending  to  de- 
fraud the  persons  to  whom  letters  were 
addressed,  the  defendant  therein  and 
thereby  requested  the  persons  addressed 
to  sell  and  ship  to  him  certain  articles 
of  merchandise,  for  which  he  agreed  to 
pay  the  shippers,  whereas,  in  truth  and 
in  fact,  he  did  not  intend  to  pay  for  said 
articles,  but  intended  fraudulently  to  ap- 
propriate them  and  convert  them  to  his 
own  use  without  paying  therefor.  There 
is  no  doubt  that  the  indictmejit  plainly 
sets  out  a  scheme  to  defraud."    Gulp  0. 
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U.  S.,    (C.  C.  A.  3d  Cir.  18»7)   82  Fed. 
990,  66  U.  S.  App.  42,  27  C.  C.  A.  294. 

In  McClendon  t^.  U.  S.,  (G.  G.  A.  8th 
Cir.  1910)  229  Fed.  623,  143  G.  G.  A.  691, 
it  was  claimed  that  the  firet  count  which 
diarged  the  scheme  to  have  been  to  send  a 
forg^  check  through  the  mail  for  collec- 
tion, did  not  describe  the  forgery  with  the 
particularity  required  by  the  statutes  of 
the  state  oi  Missouri  in  indictments  for 
forgery.  The  court  said:  "Counsel  over- 
look the  fact  that  this  is  not  an  indictment 
for  forgery,  nor  even  for  fraud;  but  the 
gist  of  the  offense  is  the  mailing  of  the  let- 
ters in  execution  or  attempted  execution  of 
the  scheme.  .  It  is  true  the  particulars  of 
the  scheme  must  be  described  with  cer- 
tainty sufficient  to  show  its  existence  and 
character,  and  fairly  acquaint  the  accused 
with  the  particulars  of  the  fraudulent 
scheme  charged  against  her,  but  need  not 
be  pleaded  with  all  the  certainty  as  to 
time,  place,  and  circumstances  requisite  in 
charging  the  gist  of  the  offense,  the  mail- 
ing of  the  letter  in  execution  or  attempted 
execution  of  the  scheme.  Colburn  v.  U.  S., 
[C.  C.  A.  8th  Cir.  1915],  223  Fed.  690,  139 
C.  C.  A.  136.  Judge  Adams,  who  delivered 
the  opinion  of  this  court  in  that  case  re- 
fers to  the  authorities,  and  it  is  unneces- 
sary to  repe&t  them  here.*' 

In  U.  S.  V.  Schwarz,  (K.  D.  CaL  1916) 
230  Fed.  637,  on  demurrer  to  an  indict- 
ment under  this  section,  the  courjb  said: 
"  Defendants  have  been  indicted  on  the 
charge  of  using  the  mails  in  furtherance 
of  a  scheme  to  defraud.  The  scheme  set 
out  is  that  defendants  should,  for  the 
purpose  of  inducing  certain  persons  to 
buy  Tobin  Park  real  estate  and  pay  de- 
fendants therefor,  falsely  represent,"  pub- 
lish, advertise,  and  declare  that  Tobin 
Park  properly  is  town  property;  that 
Tobin  ^Park  is  immediately  adjacent  to 
San  Francisco,  and  only  a  25-minute  trip 
from  the  civic  center  thereof;  that  the 
lots  in  Tobin  Park  are  worth  from  $150 
to  $200  apiece;  that  there  are  streets, 
curbs,  sidewalks,  houses,  and  other  im- 
provements on  said  property;  that  Tobin 
Park  is  a  seaside  suburb,  and  has  the 
finest  and  safest  bathing  beach  on  the 
Pacific  Coast;  and  that,  in  order  to  have 
the  property  widely  known,  a  number  of 
lots  are  to  be  given  to  leading  members 
of  various  communities  throughout  the 
state  of  California  —  the  only  .expense  to 
the  recipients  of  said  lots  being  the  sum 
of  $19.60,  which  sum  is  to  cover  the  cost 
of  making  the  deed  to  same.  It  in  alleged 
that  all  of  these  representations  were 
false  and  fraudulent,  and  known  to  de- 
fendants to  be  such.  It  is  further  alleged 
that  certain  letters,  set  out  in  the  indict- 
ment, were  sent  through  the  United  States 
mails  in  furtherance  of  the  scheme.  But 
it  is  nowhere  averred  that  the  lots  in 
Tobin  Park  are  valueless,  nor  is  the 
price  set  out  at  which   it  was  proposed 


to  sell, such  lots,  nor  is  the  real  value  of 
such  lots  anywhere  mentioned,  so  that, 
so  far  as  appears  from  the  indictment, 
the  lots  whicn  defendants  attempted  to 
sell  by  means  of  the  representations  above 
set  forth  may  have  been,  despite  the  fals- 
ity of  such  representations,  of  much 
greater  value  than  the  defendants  en- 
deavored by  means  of  such  representations 
to  sell  them  for,  in  which  case  the  pur- 
chasers would  surelv  not  be  defrauded  out 
of  what  they  paid  for  them.  It  is  imma- 
terial that  a  purchaser  may  not  get  a  lot 
worth  $160  for  $19.60,  although  expect- 
ing to  do  so.  If  he  does  get  a  lot  worth 
much  more  than  $19.60  for  that  sum,  he 
cannot  be  said  to  have  been  defrauded, 
and  there  is  nothing  in  the  indictment 
to  negative  this  possibility.  In  the  ab- 
sence of  any  averments  showing  a  real 
purpose  to  defraud  purchasers  out  of  their 
money,  the  indictment  is  insufficient." 


c  Use  of  Maiis 

Scheme  to  be  effected  through  use  of 
mails. —  Under  former  R.  S.  sec.  6480,  it 
was  necessary  to  charge  not  onlv  that  a 
scheme  to  defraud  was  devised  but  that 
it  was  intended  to  be  effected  by  opening 
or  intending  to  open  correspondence  with 
some  other  person  by  means  of  the  post 
office  establishment.  But  under  this  sec- 
tion of  the  Penal  Laws  it  is  only  necessary 
that  the  scheme  should  be  devised  or  in- 
tended to  be  devised  and  a  letter  be  placed 
in  the  poet  office  for  the  purpose  of  execut- 
ing the  scheme  or  attemptinjg;  to  do  so  and 
an  indictment  which  sufficiently  charges 
a  scheme  or  artifice  to  defraud,  need  not 
aver  that  such  scheme  or  artifice  was  to 
be  effected  through  and  by  the  use  of  the 
United  States  mails.  U.  S.  v.  Young, 
( 1914)  282  U.  S.  156,  34  S.  Ct.  303,  58 
U.  S.  (L.  ed.)  648;  Ruthven  v,  U.  S., 
(C.  C.  A.  6th  Cir.  1916)  222  Fed.  70,  137 
C.  C.  A.  364. 

In  U.  S.  V,  Dale,  (N.  D.  Cal.  1915)  230 
Fed.  750,  an  indictment  was  held  insuffi- 
cient because  the  fact  that  the  mails  were 
used  in  furtherance  of  the  scheme  to  de- 
fraud was  not  clearly  alleged. 

Where  the  defendsmt  is  not  misled  to 
his  prejudice  it  is  immaterial  that  the 
indictment  charged  that  the  use  of  the 
mails  was  an  element  of  the  original 
scheme  to  defraud,  and  that  the  trial 
judge  made  such  finding  necessary  to  con- 
viction. Tucker  i?.  U.  S.,  (C.  C.  A.  6th 
Cir.  1915)  224  Fed.  833,  140  G.  C.  A.  279. 

For  authorities  showing  the  necessary 
allegation  of  intention  to  use  the  mails 
under  former  R.  S.  sec.  5480,  see  as  fol* 
lows:  Stokes  V.  U.  S.,  (1896)  167  U.  S. 
187,  16  S.  Gt.  617,  39  U.  8.  (L.  ed.)  667; 
Bimmerman  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1911)  186  Fed.  307,  108  C.  G.  A.  386; 
D-^r  r.  U.  s..  (C.  C.  A.  ah  Cir.  1911) 
186  Fed.  614,  108  G.  G.  A.  478;  U.  S.  «. 
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Sh«nrood»  (W.  D.  N.  Y.  1910)  177  Fed. 
696;  ETTijig  t>.  U.  S.,  (C.  C.  A.  {►th  Cir. 
1906)  136  Fad.  53,  69  O.  G.  A.  61;  O'Hara 
V.  U.  S.,  {(X  C.  A.  6th  Cir.  1904)  129' Fed. 
©51,  64  0.  C.  A.  81;  Kellogg  t?.  U.  S.,  (C. 
C.  A.  2d  Cir.  1903)  126  Fed.  323,  61 
C.  C.  A.  229;  U.  S.  v.  Clark,  (M.  D.  Pa. 
1903)  125  Fed.  92;  Hume  t>.  U.  S.,  (C.  C. 
A.  6th  Cir.  1902)  118  Fed.  689,  56  C.  0. 
A.  407;  U.  S.  v.  Loring,  (N.  D.  111.  1884) 
91  Fed.  881;  U.  S.  v.  Long,  (S.  D.  Cal. 
1895)   68  Fed.  348. 

Mailing  of  letter,  etc. —  The  gist  of  the 
offense  denounced  by  this  section  is  the 
mailing  of  a  letter  or  other  article  men- 
tioned in  the  execution  or  attempted  exe- 
cution of  a  scheme  to  defraud.  :iiul  avich 
mailing  being  the  gist  of  the  offense  must 
therefore  be  pleaded  in  an  indictment  with 
great  certainly  as  to  time,  place,  and  cir- 
cumstance, so  as  thereby  to  advise  the 
accused  of  the  exact  nature  and  cause  of 
the  accusation  against  him,  in  order  that 
he  may  properly  prepare  his  defense  and 
be  able  to  make  vuse  of  a  conviction  or  ac- 
quittal as  a  protection  against  a  further 
prosecution  for  the  same  offense.  Colbum 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1916)  223 
Fed.  590,  139  C.  C.  A.  136. 

In  a  prosecution  for  devising  a  scheme 
or  artifice  to  defraud,  to  be  effected 
through  the  post-olBce  establishment,  the 
date  of  the  alleged  mailing  of  the  differ- 
ent letters,  papers,  or  writings  described  ia 
the  indictment  was  not  an  essential  ele- 
ment of  the  c^ense ;  it  being  sufficient  thai 
the  letters,  writings,  circulars  alleged,  or 
some  of  them,  were  deposited,  or  caused  to 
be  deposited,  by  defendant,  at  any  time 
within  three  years  next  prior  to  the  find- 
ing of  the  indictment.  U.  S.  v.  Dexter, 
(K.  D.  la.  1907)  154  Fed.  890. 

Where  one  was  tried  for  conspiring  to 
use  the  mails  to  carry  out  a  scheme  to 
defraud,  under  former  R.  S.  sees.  5440  and 
5480,  it  was  sufficient  for  the  government 
to  show  that  the  written  or  printed  matter 
about  the  scheme  charged  was  mailed  to 
one  of  the  three  persons  named  in  the  in- 
dictment as  the  persons  defendant  planned 
to  defraud,  and  that  copies  of  the  sama 
printed  matter  were  sent  through  the 
mails  to  a  mailing  list  throughout  the 
United  States.  U.  S.  v.  Marrin,  (E.  D. 
Pa.  190§)  159  Fed.  767. 

In  Gardner  t>.  U.  S.,  (C.  C.  A.  8th  Cir. 
1916)  230  Fed.  575,  144  C.  C.  A.  629,  the 
court  said:  "It  is  first  objected  that 
oounts  1  and  2  ol  the  indictment  are 
fatally  defective  for  want  of  an  averment 
that  the  defendants  mailed  the  letters  set 
forth  in  the  indictment  for  the  purpose 
of  executing  the  alleged  scheme.  We  can- 
not understand  this  objection,  for  both 
counts  charge  in  reference  to  tiie  Miail- 
ing  of  tlie  letters  that  they  were  mailed 
or  placed  in  the  post  office  *in  and  for 
the  purpose,  and  with  the  intention  on 
their  part  of  executing  and  effecting  the 


said  scheme  and  artiiloe  and  attempting 
so  to  do.' " 

Contents  of  letters. —  In  an  indictment 
under  this  section,  while  it  would  be  bet- 
ter pleading  to  give  the  contents  of  letters 
deposited  in  the  mail  in  furtherance  of 
the  fraudulent  scheme,  yet  the  omission  to 
do  80  does  not  constitute  a  fatal  defect 
Hume  V.  U.  S.  (C.  C.  A.  .5th  Cir.  l{)()2) 
118  Fed.  689,  56  C.  C.  A.  407,  citing  Dur- 
land  t?.  U.  S.,  (1896)  161  U.  S.  306,  16  S. 
Ct.  508,  40  U.  S.  (L.  ed.)   709. 

And  it  has  been  held  that  it  is  not 
necessary  to  set  out  the  letters  in  full  in 
the  indictment,  or  give  the  substance  of 
their  contents,  nor  is  it  necessary  that  it 
should  appear  from  the  letters  that  they 
were  part  of  the  fraudulent  scheme.  U.  S. 
t>.  Loring,  (N.  D.  lU.  1884)  91  Fed.  881. 

An  indictment  under  this  statute  is  not 
demurrable  because  the  letter  set  out 
therein  and  charged  to  have  been  mailed 
by  defendant  in  carrying  out  his  alleged 
scheme  to  defraud  does  not  contain  any 
of  the  representations  which  the  indict- 
ment charges  that  it  was  defendant's 
scheme  to  make  in  letters  soit  through  the 
mails.  Rumble  v.  U.  S.,  (CCA.  9th  Cir. 
1906)  143  Fed.  772,  75  C.  C  A  30. 

To  whom  envelopes  addressed. —  In  Mc- 
Olendon  v,  U.  S.,  (CCA.  8th  Cir.  1916) 
229  Fed.  523,  143  C  C  A  591,  the  court 
said :  "  Another  objection  is  that,  in  the 
first,  second,  and  Uiird  counte,  the  pleader 
fails  to  allege  to  whom  the  envelopes  sent 
through  the  mails  were  addressed,  and  re- 
lies on  Durland  v.  U.  S.,  [18961  161  U.  S. 
306,  16  S.  Ct  608,  40  U.  S.  (L.  ed.)  709. 
But  that  case  is  squarely  in  point  against 
the  contention;  the  court  holding  that 
the  allegation  that  the  name  of  the  ad- 
dressee is  to  the  grand  jury  unknown  is 
sufficient  And  this  is  all^sd  in  this  in- 
dictment. The  indictment  reads,  '  That 
letter  was  inclosed  in  an  ^velope,  a 
further  description  of  which  said  envelope 
is  to  the  grand  jury  unknown,*  and  then 
sets  out  the  letter  contained  in  the  missing 
envelope." 

d.  Intent 

The  fraudulent  intent  of  the  defoidant 
is  a  question  to  be  passed  upon  by  the 
jury  and  it  should  be  clearly  stated  in  an 
indictment.  U.  S.  v.  Post,  (S.  O.  Fla. 
1902)  113  Fed.  852;  Bettman  9.  U.  S., 
(C.  C.  A.  6th  Cir.  1915)  224  Fed.  819. 
140  C.  C.  A.  266. 

"  It  is  contended  that  the  intent  to  per- 
petrate the  fraud  must  be  alleged  in  the 
part  of  the  indictment  which  follows  the 
videlicet,  and  that  it  is  not  sufficient  to 
allege  it  in  the  descriptive  part  of  the  in- 
dictment. This  contention  is  withont 
merit.  It  is  sufficient  if  it  is  charged  in 
U.  S.,  (C  C  A.  8th  Cir.  1916)  232  Fed. 
any  part  of  the  indictment."  Moffatt  s. 
522,  140  ('.  C.  A.  480.  **  It  is  claimed  that 
the  indictment  is  fatally  defective,  because 
it  does  not  charge  that  he  '  the  defendant ' 
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depoflited,  or  caused  to  be  deposited,  in  the 
post  office  of  the  United  States,  the  letters 
set  out  in  the  indictment  'knowingly/  al- 
though each  count  charges  that  he  devised 
a  scheme  and  artifice  to  defraud  *  unlaw- 
fully, knowingly,  fraudulently,  designedly, 
and  falsely.'  The  statute  does  ^ot  require 
it,  for  it  does  not  in  this  connection  use 
the  word  *  knowingly ' ;  and,  this  being  a 
statutory  offense,  it  is  only  necessary  to 
charge  it  in  the  general  language  of  the 
statute,  provided  that  the  description  is  ac- 
companied by  a  statement  of  all  the  par- 
ticulars essential  to  constitute  the  offense, 
or  crime,  and  to  acquaint  the  accused  with 
the  nature  of  the  charge.  It  is  true  that, 
in  order  to  constitute  the  offense  charged, 
the  defendant  must  have  either  deposited 
these  letters  in  the  post  office,  to  dc  car- 
ried through  the  mails  to  the  parties  to 
whom  thev  were  addressed,  or  caused  it  to 
be  done,  knowing  that  they  were  for  the 
purpose  of  carrying  into  effect  the  sclienie 
to  defraud  charged  in  the  indictment.  But 
each  count  did,  in  effect,  charge  it.  The 
language  used  is  that  he  '  did  then  and 
there,  and  on  or  about  (naming  the  day), 
with  the  intent  as  aforesaid,  unlawfully 
«nd  willfully  and  feloniously  place  and 
cause  to  be  placed  in  the  post  office  estab- 
lishment of  the  United  States/  etc.,  the 
letters  set  out  in  the  indictment.  Tliis 
clearly  was  sufficient."  Samuels  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1»16)  232  Fed.  536,  146 
C.  C.  A.  494,  Ann.  Cas.  1917 A  711. 

An  indictment  for  misuse  of  the  mails, 
in  furtherance  of  a  scheme  to  defraud  by 
the  sale  of  worthless  mining  stock,  alleg- 
ing that  defendants'  representations  were 
in  fact  false  and  untrue  and  known  bv  do- 
fendants  to  be  so,  constituted  a  sufficient 
averment,  if  such  were  necessary,  that  de- 
fendants did  not  in  good  faith  believe,  or 
have  reasonable  grounds  to  believe,  tliat 
the  representations  were  true.  Hum  c.  U. 
S.,  (CCA  8th  Cir.  1910)  182  Fed.  721, 
105  C.  C.  A.  163. 

An  indictment  alleged  that  defendant 
by  advertisements  sought  to  bring  the  al- 
leged business  of  the  Globe  Kealty  Com- 
pany, a  pretended  real  estate  agent,  to  the 
attention  of  the  persons  who  had  real 
estate  to  sell,  intending  to  procure  them  to 
list  the  same  with  sirh  company,  which 
had  no  existence  except  as  a  name  under 
which  defendant  did  business,  for  the  pur- 
pose of  procuring  them  to  pay  for  advertis- 
ing their  real  estate  whether  a  sale  was 
made  or  not;  that  defendant  intended  to 
make  no  efforts  toward  such  sale;  that  he 
intended  to  execute  such  scheme  by  the 
use  of  the  poet  office  establishment  of  the 
United  States,  and  in  so  doing  deposited  a 
letter  and  circular  addressed  to  u.  to  in- 
duce him  to  sign  a  contract  in  accordance 
with  such  scheme.  It  was  held  that  such 
indictment  stated  an  offense  within  this 
statute  and  was  not  demurrable  because  it 
did  not  allege  that  the  acts  charged  were 


wilfully   and  unlawfully  done.     U.  S.  9. 
Smith,  (N.  D.  la.  1909)   166  Fed.  958. 

Where  an  indictment  for  misuse  of  the 
mails  charged  a  scheme  to  defraud  by 
means  of  false  representations  to  be  dis* 
seminated  through  the  mails,  that  the 
scheme  was  carried  out,  that  the  repre- 
sentations were  false  and  fraudulent,  and 
that  tliereby  certain  named  persons  were 
induced  to  part  with  their  money  and 
give  it  to  defendant,  it  was  not  necessary 
that  the  indictment  should  also  allege  that 
the  scheme  was  formed  by  defendant  with 
intent  to  defraud.  Ewing  v.  U.  S.,  (C/  C. 
A.  9th  Cir.  1905)  136  Fed.  53,  69  C.  C.  A, 
61. 

In  U.  S.  t?.  Staples,  (W.  D.  Midi.  1890) 
45  Fed.  195.  the  indictment  charged  that 
the  intent  of  the  defendant  was  to  defraud 
every  one  with  whom  he  communicated  by 
mail,  by  failing  to  comply  with  promises 
made  through  a  circular.  It  was  held  to 
be  necessary,  in  order  to  convict  the  de- 
fendant, to  show  that  he  intended  to^  de- 
fraud every  person  from  whom  he  received 
money  during  the  time  charged  in  the  in- 
dictment. The  court  said:  "It  might 
have  been  sufficient  to  have  alleged,  if  the 
case  were  a  proper  one  to  come  within  the 
law,  that  the  respondent  formed  a  pur- 
pose of  defrauding  some  of  the  persons 
with  whom  he  sliould  come  into  communi- 
cation ;  but  the  indictment  alleges  that  the 
intent  was  to  defraud  everybody,  substan- 
tially, with  whom  he  should  como  into 
c'omnumication  through  the  mails  of  the 
United  States,  by  not  furnishing  them 
with  the  wheat  he  promised  in  his  circu- 
lar that  he  would  furnish.  Now,  upon  this 
first  count,  in  order  to  convict  the  respond- 
ent, it  is  necessary  for  the  government  to 
have  established  by  the  proof  beyond  all 
reasonable  Joubt  that  the  lesp^nclent 
formed  this  purpose  to  defraud  everybody 
who  should  come  into  communication  with 
him  through  the  mails  out  of  their  money 
by  not  sending  them  the  wheat  he  repre- 
Bented  he  would  send  during  the  time  cov- 
ered by  this  count  in  the  indictment  —  a 
period  bf  six  months  in  1889." 

An  indictment  under  this  section  which 
contains  no  direct  assertion  of  an  intent 
further  than  by  implication  that  defendant 
was  "fraudulently  intending  to  ftet  pos- 
session of  such  money  smd  convert  the 
same  to  her  own  use,  without  rendering  to 
the  person  sending  the  same  any  service 
or  thing  of  value  therefor,"  is  insufficient. 
U.  S.  V.  Post,  (S.  D.  Fla.  1902)  113  Fed, 
852. 

e.  Names  of  Individuals  Defrauded 
Where  the  allegations  in  the  indictment 
clearly  import  an  intention  to  defraud 
definite  individuals  with  whom  it  was  in- 
tended to  open  correspondence,  the  indict- 
ment should,  by  the  settled  rule  of  plead- 
ing, describe  these  individuals  by  name  or 


836 


7  FED.  STAT.  ANN.  (2d  Bd.) 


give  a  good  and  true  reason  for  the  omia- 
sion.  Larkin  v.  U.  S.,  (0.  C.  A.  7th  Cir. 
1901 )  107  Fed.  697,  46  C.  C.  A.  58S ;  U.  S. 
V,  Hess,  (1888)  124  U.  S.  483,  8  S.  Ot. 
671,  31  U.  S.  (L.  ed.)  516. 

The  omission  to  state  the  names  of  the 
parties  intended  to  be  defrauded  and  the 
names    and    addresses   on   the   letters   is 
satisfied  by  the  allegation,  if  true,  that 
such  names  and  addresses  are  to  the  grand 
jury  unknown.     Durland  v.  U.  S.,   (1896) 
161  U.  S.  306,  16  S.  Ct.  508.  40  U.  S.  (L. 
ed.)   709.    See  also  U.  S.  v.  Hess,   (1888) 
124  U.  S.  483,  8  S.  Ct.  571,  31  U.  S.   (L. 
ed.)  516;  Betts  v.  U.  S.,  (C.  C.  A.  1st  Cir. 
1904)    132    Fed.    228,   65   C.    C.   A.   452  j 
Larkin  t?.  U.  S.,  (C.  C.  A.  7th  Cir.  1901) 
107  Fed.  697,  46  C.  C.  A.  588;  U.  S.  v. 
Loring,  (N.  D.  Ill,  1884)  91  Fed.  881. 

But  where  the  charge  is  a  scheme  to  de- 
fraud a  class,  not  resolvable  into  individ- 
uals, it  IS  evident  that  the  persons  in- 
tended to  be  injured  are  not  known  and 
no  necessity  therefore  exists  for  an  aver- 
ment to  that  effect.  Finnegan  v.  U.  S.,  (0. 
C.  A.  6th  Cir.  1916)  231  Fed.  561,  145 
C.  C.  A.  447. 

Wliere  in  a  prosecution  for  the  misuse 
of  the  mails  it  appeared  that  letters  in 
connection  with  the  scheme  were  sent  to 
various  persons,  the  indictment  was  not 
defective  in  that  it  did  not  set  out  the 
names  of  the  persons  to  be  defrauded.  A 
charge  that  it  was  the  public  generally 
which  was  to  be  defrauded  is  sufficient. 
Gould  V,  U.  S.,  (C.  C.  A.  8th  Cir.  1913) 
209  Fed.  730,  126  C.  C.  A.  454. 

In  an  indictment  for  conspiring  to  use 
the  mails  to  carry  out  a  scheme  to  defraud, 
under  former  R.  S.  sees.  5440  and  5480, 
the  names  of  as  many  persons  defendant 

Slanned  to  defraud  may  be  used  in  the  in- 
ictment  as  the  pleader  may  know,  and  all 
mail  connected  with  the  scheme,  shown  to 
have  passed  through  the  post  office  to  any 
person  whether  named  in  the  indictment  or 
not,  is  evidence  upon  the  question  of  the 
existence  of  the  scheme.  U.  S.  v.  Marrin, 
(E.  D.  Pa.  1908)  159  Fed.  767.      . 

In  Mounday  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1915)  225  Fed.  965,  140  C.  C.  A.  93,  the 
court  said:  "Another  contention  against 
the  validity  of  the  indictment  is  the  fact 
that  each  count  thereof  charges  that  the 
scheme  was  to  defraud  a  person  named  and 
various  other  persons  to  the  grand  jurors 
unknown.  It  is  argued  that  as  there  were 
ten  counts  in  the  indictment,  and  in  each 
count  one  person  was  named  as  the  one  to 
be  defrauded,  that  the  allegation  in  each 
count  that  the  grand  jurors  did  not  know 
the  other  person  was  false,  as  the  names  of 
the  other  persons  appear  in  the  other 
counts  of  the  indictment,  showing  that  the 
grand  jurors  did  not  know  who  the.  other 
persons  were.  The  indictment  must  be 
taken  as  a  whole,  and,  so  considered,  it 
appears  that  all  the  persons  that  the 
grand  jurors  did  know  were  named.   The 


defendants  intended  to  defraud  all  per- 
sons who  should  do  business  with  them, 
that  is,  the  public,  and  thev  did  not 
know  themselves,  when  they  deyised  the 
scheme  to  defraud,  the  particular  personi 
who  would  be  defrauded." 

f.  Repugnancy  and  Duplicity 

Repugnancy. — An  indictment  under  this 
section  which  diarges  in  one  count  a  con- 
spiracy to  defraud  by  ''dealing  and  pr» 
tending  to  deal "  in  what  is  oalled  "grwA 
articles  "  and  "  spurious  treasury  notes," 
is  not  defective  for  repugnancy,  and  in 
any  event  this  mere  matter  of  form  was 
cured  by  the  general  verdict.  Lehman  f. 
U.  S.,  (C.  0.  A.,  ai  Cir.  1903)  127  Fed. 
41,  61  C.  C.  A.  577. 

Where  an  indictment  charged  in  one 
count  that  defendants  on  May  21,  1902,  de- 
vised a  scheme  to  defraud,  it.^d  in  execu- 
tion of  this  scheme  placed  in  the  mails  a 
letter  a  copy  of  which  is  fjiv^i  ^u(h  let- 
ter being  dated  May  21,  1902,  and  ad- 
dressed to  one  of  the  persons,  and  it  was 
averred  that  the  scheme  was  devised  to  de- 
fraud;  it  was  held  that  this  count  was  not 
repugnant  to  an  averment  in  the  body  of 
the  indictment  that  defendants  intended 
to  obtain  from  this  person  and  others  be- 
tween January  1,  1902,  and  May  23,  190B, 
large  sums  of  money,  as  this  paragraph 
stood  alone  and  might  be  rejected  as  sur- 
plusage. O'Hara  v.  V.  S'.,  (C.  (\  A.  6th 
Cir.  1904»)  129  Fed.  551,  64  C.  C.  A.  81. 
An  indictment  under  this  section,  alleg- 
ing the  devising  of  a  scheme  to  defraud  on 
one  date  and  the  use  of  the  mails  on 
another  date  is  not  objectionable  as  laying 
two  distinct  dates  as  the  time  of  offense. 
The  offense  is  not  committed  when  the 
scheme  is  devised  but  when  it  is  carried 
into  execution  by  the  use  of  the  post  office 
establishment.  Sandals  v.  U.  S.,  (C.  C.  A. 
6th  Cir.  1914)  213  Fed,  569,  130  C.  C.  A. 
149. 

Duplicity.- -Averments  in  an  indict- 
ment that  artifices  used  in  furtherance  oi 
a  scheme  to  defraud,  to  be  carried  on 
through  the  use  of  the  mails,  were  in- 
tended to  give  one  understanding  of  the 
sdieme  to  one  class  of  investors  and 
another  and  different  unden^tanding  to  a 
different  class,  both  being  deceived  and  de- 
frauded by  the  same  artifices,  do  not  make 
out  two  separate  schemes  so  as  to  render 
the  indictment  bad  for  duplicity.  Qour- 
dain  r.  U.  S.,  (C.  C.  A.  7th  Cir.  1907)  154 
Fed.  453,  83  C.  C.  A.  309. 

An  indictment  under  this  section  charg- 
ing that  the  scheme  "  was  to  be  effected  by 
opening  correspondence  or  communication 
with  those  persons  by  means  of  the  post 
office,  and  by  inciting  them  io  open  cor- 
respondence with  said  £.  S.  Dean  Co.,"  is 
not  duplicitous.  Kellogg  i\  U.  S.,  (C.  C. 
A.  2d  Cir.  1903)  126  Fed.  323,  61  C.  C.  A. 
229.  See  also  U.  S.  i?.  Bernard,  S.  D.  N.  Y. 
1898)  84  Fed.  634. 
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g.   Number  of  Counts 

In  general. —  Former  R.  S.  sec.  5480  re- 
stricted the  niunber  of  counts  the  indict- 
ment might  contain^  but  Bectiun  215  has 
amended  the  law  by  prescribing  no  restric- 
tion as  to  the  number  of  counts  the  indict- 
ment may  contain  or  as  to  the  period 
within  which  the  separate  offenses  charged 
must  have  been  committed.  Stern  v, 
U.  S.,  (C.  C.  A.  2d  Cir.  1915)  223  Fed. 
762,  139  C.  C.  A.  2S^. 

Authorities  construing  former  R.  S. 
sec.  5480  are  as  follows:  In  re  Henry, 
(1887)  123  U.  S.  372,.  8  S.  Ot.  142,  31  U. 
S.  (L.  ed.)  174;  U.  S.  v.  MeVickar,  (S.  D. 
N.  Y.  1908)  IM  Fed.  894;  Booth  f.  U.  S., 
(C.  C.  A.  2d  Cir.  1907)  164  Fed.  836,  83 
C.  0.  A.  652;  De  Baxa  t?.  U.  S.,  (C.  C.  A. 
6th  (*ir.  19(X»  99  Fed.  942,  40  C.  C.  A. 
194;  Hall  t>.  U.  S.,  (C.  C.  A.  6th  Cir. 
1907)  162  Fed.  420,  81  C.  C.  A.  562;  U.  S. 
r.  Loring,  (N.  D.  111.  1884)  91  Kotl.  881; 
Howard  v.  U.  S,,  (C.  C.  A.  6th  Cir.  1896) 
75  Fed.  986,  43  U.  S.  App.  678,  21  C.  C.  A. 
586,  34  L.  R.  A.  509;  In  re  Haynes,  (C.  C. 
Mass.  1887)  3i>  Fed.  767;  U.  S.  r.  Nye, 
(S.  D.  Ohio  1880)  4  Fed.  888;  Bass  «. 
U.  S.,  (1902)  20  App.  Cas.  (D.  C.)  232. 

Separate  offense. —  This  section  forbids 
not  the  general  use  of  the  post  office  for 
the  purpose  of  carrying  out  a  fraudulent 
scheme  or  device,  but  the  putting  in  the 
post  office  of  a  letter  or  packet,  or  the 
taking  out  of  a  letter  or  paxsket  from  the 
post  office,  in  furtherance  of  such  scheme. 
Each  letter  so  taken  out,  and  each  letter 
so  put  into,  the  mail,  la  a  distinct  and 
separate  violation  of  the  section,  it  is  not 
a  continuous  offense,  but  it  consists  of  a 
single  isolaCdd  act  and  is  repeated  as  often 
as  the  act  is  repeated.  In  re  Henry, 
(1887)  123  U.  S.  372,  8  S.  Ct.  142,  31  U. 
S.  (L.  ed.)  174;  Durland  t\  U.  S.,  (1896) 
161  U.  S.  306,  16  S.  Ct.  508,  40  U.  S.  (L. 
ed.)  700;  Francis  v.  U.  S.,  (C.  C.  A.  3d 
Cir.  1907)  162  Fed.  155,  81  C.  C.  A.  407, 
modifying  (E.  D.  Pa.  1906)  144  Fed. 
520;  U.  S.  V.  Clark,  (M.  D.  Pa.  1903)  125 
Fed.  92 ;  Packer  v.  U.  S.,  ( C.  C.  A.  2d  Oir. 
1901)  106  Fed.  906,  46  C.  C  A.  35; 
U.  S.  V.  Martin,  (W.  D.  S.  C.  1886)  28 
Fed.  812. 

In  Mounday  v.  U.  S.,  (C.  C.  A.  8th  Oir. 
1915)  225  Fed.  966,  140  C.  C.  A.  93,  the 
court  said :  '^  It  is  next  contended  that 
under  section  216  of  the  Penal  Code  the 
defendants  could  not  be  punished  but  fot 
one  offense,  viz.,  the  devismg  of  one  scheme 
or  artifice  to  defraud.  There  is  nothing  in 
this  contention.  It  has  been  the  uniform 
holding  of  the  courts  that  the  gist  of  the 
offense  is  the  use  of  the  post  office  in  the 
execution  of  the  scheme  to  defraud  and  not 
the  scheme  itself." 

h.  Consolidation  of  Indictments 
Under  former  R.  S.  sec.  5480  it  was  held 
that  several  indictments  could  be  consoli- 
dated by  virtue  of  section  1024  Rev.  Stat. 


(see  vol.  2,  p.  676),  although  where  con- 
solidated the  offenses  charged  were  more 
than  three  in  number.  Emanuel  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1912)  196  Fed.  317,  116 
C.  0.  A.  137,  wherein  the  court  said: 
"  This  is  no  new  question,  and  tlie  decis- 
ions in  different  districts  are  not  uniform. 
But  this  court  in  Booth  t\  U.  S.,  [C.  C.  A. 
2d  Cir.  1907]  164  Fed.  836,  83  C.  C.  A. 
562,  expressly  decided  the  precise  ques- 
tion, holding  that  in  cases  like  this  the 
court  had  the  poWer  under  section  1024 
to  consolidate;  and  we  are  of  the  opinion 
that  the  new  authorities  which  defendant 
here  presents  do  not  call  for  the  overrul- 
ing of  that  decision.  The  clause  in  sec- 
tion 6480  which  is  relied  on  by  defendant 
is  omitted  from  Criminal  Code,  §  216 
(Act  March  4,  1909,  c.  321,  35  Stat. 
1130),  so  that  the  question  now  presented 
will  not  arise  in  the  future.  The  ques- 
tion is  one  of  practice  rather  than  of  sub- 
stantial right  and  we  are  satisfied  that 
our  former  decision  should  be  followed 
here." 

i.    Conspiracy    Counts 

In  prosecutions  under  this  section  a  con- 
spiracy count  based  on  section  37  (see 
stipraj  p.  534)  is  frequently  tacked  upon 
the  principal  charge,  for  tlie  purpose  of 
widening  the  field  of  evidence.  Hart  v, 
U.  S.,  (C.  C.  A.  2d  Cir.  1917)  240  Fed. 
911,  163  C.  C.  A.  697. 

3.  Search  Warrants 

Search  warrant. —  "  WTien  a  person  or 
persons  has  devised  an  artifice  or  scheme 
to  defraud  such  as  is  menti(Mied  in  section 
216  of  the  Criminal  Code  of  the  United 
States,  and  executes  same  in  whole  or  in 
pait  by  sending  letters,  pamphlets,  writ- 
ings, circulars,  or  advertisements  through 
the  United  States  "hiails,  such  writings, 
circulars,  pamphlets,  and  advertisements 
are  mere  instrumentalities  or  appliances 
used  and  to  be  used  for  the  commission  of 
an  offense  against  the  United  States. 
They  serve  no  legitimate  purpose,  and  are 
not  intended  to  be  used  for  or  to  serve 
any  legitimate  purpose,  and  it  would  seem 
clear  that  such  circulars,  writings,  pam- 
phlets, and  advertisements  aught  tu  be 
subject  to  search  and  seizure,  and  that 
judges  and  United  States  commissioners 
ought  to  have  power  in  proper  cases  and 
on  proper  proof  to  issue  search  warrants 
authorizing  the  marshal  to  search  for  and 
seize  such  papers  and  documents.  How- 
ever, I  find  no  provision  in  the  statutes 
anywhere  authorizing  the  issue  of  a  search 
warrant  in  such  a  case  by  either  a  judge  or 
a  United  States  commissioner.  If  it  was 
necessary  to  specially  confer  this  nower  in 
counterfeiting  cases  by  act  of  Congress, 
why  is  it  not  necessary  to  confer  the  power 
by  act  of  Congress  in  cases  affecting  the 
postal  service? 

''All  that  the  case  of  Weeks  v.  U.  S.» 
[1914]  232  U.  8.  383,  34  S.  Ct.  341,  68  U. 
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S.  (L.  ed.)  662,  L.  R.  A.  1915B  834,  Ann. 
Cas.  191oC  1177,  really  deHrles  is  that 
when  a  person  is  accused  of  the  commis- 
sion of  a  crime  and  arrested  by  an  officer 
without  a  warrant  of  arrest,  and  while  so 
held  away  from  his  home  other  oftioers 
of  the  law  without  a  search  warrant  go  to 
his  home  and  enter  it  without  permission, 
no  one  being  at  home,  and  make  a  search 
of  his  rooms  and  furniture,  and  find  and 
seize  and  without  the  consent  of  such  ar- 
rested person  take  away  his  letters  and 
envelopes  of  an  incriminating  nature  and 
other  property  found  on  such  premises 
and  in  any  furniture  found  thereon  used 
by  him,  such  acts  constitute  an  illegal 
search  and  seizure,  and  the  papers  and 
property  so  seized  must  be  returned,  and 
that  the  court  has  power,  and  it  is  its 
duty,  under  such  circumstances,  to  direct 
and  compel  the  United  States  attorney  to 
whom  such  papers  have  been  d^vered  to 
return  same  to  the  owner.  However,  con- 
siderable is  said  in  the  opinion  of  the  court 
in  that'  case  which  throws  some  light  on 
the  questions  here  involved.  Whether  the 
issuing  and  execution  of  search  warrants 
in  criminal  cases  is  limited  to  cases  where 
Congress  has  expressly  provided  for  their 
issue  and  execution  is  a  question,  and  an 
important  question.  From  the  fact  tliat 
Congress  has  specifically  provided  for  the 
issue  and  execution  of  search  warrants  in 
revenue  cases,  in  counterfeiting  ciisea.  and 
in  customs  cases  only,  we  may  infer  that 
no  such  power  exists  in  reference  to  post 
Qfiice  depredations  and  post  office  fraud 
cases,  such  as  the  use  of  the  United  States 
mails  in  the  execution  of  a  scheme  to  de- 
fraud, in  violation  of  section  215  of  thA 
Penal  Code  of  the  United  S<  ntes."  U.  S.  c. 
Jones,  (N.  D.  N.  Y.  1916)  230  Fed.  262. 

In  the  absence  of  *  a  search  warrant 
books  and  papers  may  not  be  legally 
seized,  and  if  so  seized  and  used  in  a 
prosecution  under  this  section  a  convic- 
tion of  the  defendant  will  be  reversed. 
Flajrg  V.  U.  S.,  (C.  C.  A.  2d  Cir.  1916) 
233  Fed.  481,  147  C.  C.  A.  367. 

4.  Trial 

a.  Challenges 

The  right  of  the  defendant  to  three 
peremptory  challenges  for  each  indictment 
IS  not  taken  away  by  the  fact  that  a  num- 
ber of  indictments  under  this  section  are 
by  order  of  the  court,  under  R.  S.  sec.  921, 
tried  together.  Betts  i\  U.  S.,  (C.  C.  A. 
1st  Cir.  1904)  132  Fed.  228,  65  C.  C.  A. 
462. 

b.  Evidence  and  Instructions 

Burden  of  proof. —  In  a  prosecution  for 
the  use  of  the  mails  to  carry  out  a  scheme 
to  defraud  in  the  practice  of  mental  heal- 
ing, it  being  charged  in  the  indictment 
that  the  defendant's  promises  to  heal  were 
impossible  of  performance,  and  evidence 
having  been  received  on  both  sides  of  that 


issue,  it  was  error  to  instruct  the  jury 
that  the  burden  rested  on  the  defendant 
to  prove  to  their  satisfaction  that  she  pos- 
sessed such  power.  Post  v.  U.  S.,  (C.  C. 
A.  5th  Cir.  1905)  135  Fed.  1,  67  C.  C.  A. 
669,  70  L.  R.  A.  989,  rehearing  denied  (C. 
C.  A.  5tR  Cir.  1905)  135  Fed.  1022,  67  C. 
C.  A.  679,  reversing  (S.  D.  Fla.  1904)  128 
Fed.  950. 

"  The  important  inquiry  was  whether  or 
no  the  defendants  posted  the  letters  at 
Gadsden.  F'rom  proof  of  certain  facts  the 
court  said  that  the  jury  was  authorized 
to  find  that  defendants  did  so  post  themj 
unless  there  was  other  evidence  favorable 
to  the  defendants  which  *  removes  such 
presumption.'  Thie  is,  in  effect,  to  in- 
struct the  jury  that  the  proof  of  certain 
facts  showed  defendants  guilty  of  the  act 
in  question,  and  shifted  the  burden  of 
proof  to  the  defendants  to  remove  the  pre- 
sumption." Melton  V.  U.  S.,  (C.  C.  A.  6th 
Cir.  1903)   120  Fed.  504,  57  C.  C.  A.  134. 

Order  of  proof. —  In  a  prosecution  for 
using  the  mails  in  conducting  a  scheme  to 
defraud,  there  is  no  hard  and  fast  rule 
requiring  that  concert  of  action  between 
two  defendants  should  first  be  shown  be- 
fore evidence  of  acts  of  one  can  be  admit- 
ted against  the  other,  but  the  order  of 
evidence  is  within  the  discretion  of  the 
court,  and  it  is  sufficient  if  the  jury,  be- 
fore considering  such  evidence,  are  satis- 
fied either  by  direct  evidence  or  by  proof 
of  facts  and  circumstances  from"  which 
it  may  be  reasonably  inferred  that  such 
concert  existed,  and  that  defendants  were 
conducting  a  joint  scheme.  Doyle  v.  U. 
S.,  ( C.  C.  A.  6th  Cir.  1909 )  169  Fed.  626, 
95  C.  C.  A.  163. 

Res  gestse. —  Letters  between  a  person 
defrauded  and  the  accused  while  the  trans- 
actions evidencing  the  scheme  to  defraud 
were  taking  place  are  admissible  as  part 
of  the  res  gestee,  as  are  letters  from  the 
accused  containing  admiseioDB  of  facts; 
but  a  letter  from  the  person  defrauded  to 
the  accused,  written  and  signed  after  the 
offenses  charged  in  the  indictmoit  had 
been  committed,  which  contains  a  narra- 
tive of  past  events  and  an  argument  to 
demonstrate  that  the  accused  had  been 
guilty  of  a  scheme  to  defraud,  to  which  the 
accused  made  no  response  nor  took  any 
action,  is  not  admissible.  Packer  v.  U. 
S.,  (C.  C.  A.  2d  Cir.  1901)  106  Fed.  906, 
46  C.  C.  A.  35.  But  a  number  of  loose 
sheets  of  paper  containing  figures  about 
horse  races,  not  properlv  connected  with 
the  defendant's  transactions  in  carrying 
out  the  scheme  under  consideration,  may 
properly  be  excluded.  CHara  v.  U.  B., 
(C.  C.  A.  6th  Cir.  1904)  129  Fed.  561, 
64  C.  C.  A.  81. 

Declarations  and  admissions. —  In  a 
prosecution  for  misuse  of  the  mails,  in 
furtherance  of  a  scheme  to  defraud  by 
Kale  of  worthless  mining  stock,  evidence 
that  one  of  the  defendants  promised  wit- 
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nesB  that  she  should  have  a  half  interest 
in  the  profits  of  28,000  shares  of  canceled 
or  forfeited  stock  of  a  mining  corpora- 
tion, when  it  was  resold  by  him,  that  she 
was  to  pay  nothing  for  •  the  stock,  and 
when  it  was  resold  five  cente  a  share  was 
to  go  to  the  corporation,  and  the  witness 
and  the  defendant  were  to  divide  the  bal- 
ance, and  that  she  had  received  $562  as 
her  share  of  the  part  of  the  stock  that  had 
been  sold,  was  properly  admitted  as 
against  such  defendant  to  show  his 
method  of  dealing  with  the  stock  of  the 
company.  Horn  v,  U.  S.,  (C.  C.  A.  8th 
Cir.  1910)  182  Fed.  721,  105  C.  C.  A.  163. 

Defendant  was  indicted  for  using  the 
mails  in  furtherance  of  a  scheme  to  de- 
fraud, b^  soliciting  money  upon  the  rep- 
resentation that  by  an  unknown  power 
he  was  able  to  answer  sealed  letters  ad- 
dressed to  spirit  friends.  The  govern- 
ment, to  show  the  fradulent  character  of 
the  defendant's  business,  introduced  ad- 
missions of  defendant  that  the  business 
was  fraudulent.  It  was  held  not  competent 
for  defendant  to  show  by  the  testimony  of 
persons  sending  him  such  letters  that  in 
particular  instances  he  had  answered 
them  satisfactorily,  and  that  the  questions 
were  of  such  a  character  that  he  could  not 
have  answered  them  except  by  super- 
natural power.  U.  S.  f.  Reid,  (W.  D. 
Mich.  1890)   42  Fed.  134. 

''  But  the  gist  of  the  offense  consists  in 
the  abuse  of  the  mail.  The  corpus  delicti 
was  the  mailing  of  the  letter  in  execution 
of  the  unlawful  scheme.  There  was  direct 
evidence  of  the  mailing  of  the  letter  by 
some  one,  and  the  letter  itself  showed  its 
unlawful  character.  This  much  being 
shown,  it  was  certainly  competent  to  prove 
that  the  defendant  was  the  sender  of  the 
letter  by  his  admission  to  that  effect." 
U.  S.  r.  Jones,  (S.  D.  N.  Y.  1882)  10  Fed. 
469. 

Intent  —  In  general. —  In  cases  involv- 
ing schemes  to  defraud  the  courts  very 
properly  allow  a  wide  latitude  in  the  ad- 
mission of  evidence  for  the  prosecution, 
for  it  is  only  in  this  way  that  fraud  can 
usually  be  established.  The  defendants 
are  called  upon  to  meet  this  situation  and 
are  entitled,  within  reasonable  limits,  to 
show  good  faith  and  honest  intent.  Gould 
F.  U.  S.,  (C.  C.  A.  8th  Cir.  1913)  209 
Fed.  730,  126  C.  C.  A.  454. 

The  intent  to  defraud  is  an  essential 
element  of  the  offense,  to  be  determined  by 
the  jury  as  a  question  of  fact  from  all  of 
the  evidence;  and  an  instruction  in  such 
a  case  that  "  the  law  presumes  that  every 
man  intends  the  natural,  legitimate,  and 
necessary  consequences  of  his  acts,"  is 
erroneous,  as  tending  to  mislead  the  jury 
into  the  presumption  that  if  the  scheme 
in  its  operation  resulted  in  defrauding 
persons,  the  law  raises  a  conclusive  pre- 
sumption of  an  intent  to  defraud.  Hib- 
bard  v.  U.  S.,   (C.  C.  A.  7th  Cir.   1909) 


172  Jed.  66,  96  O.  C  A.  554, 18  Ann.  Gas. 
1040. 

But  it  is  not  necessary  to  prove  a 
specific  intent  to  defraud,  where  such  in- 
tent is  manifest  from  the  nature  of  the 
scheme  itself.  Walker  v.  U.  S.,  (O.  0.  A. 
9th  Cir.  1907)  162  Fed.  Ill,  81  a  0.  A. 
329. 

On  the  trial  of  a  defendant  charged  with 
using  the  mails  to  effect  a  scheme  or  arti- 
fice to  defraud,  where  it  is  shown  that  de- 
fendant published  advertisments  and  sent 
out  circulars  and  letters  offering  to  im- 
part to  persons  oommunicatinff  with  him, 
in  return  for  money  sent  him,  mstructions 
as  to  how  they  could  acquire  occult  and 
supernatural  powers,  the  question  for  the 
jury  to  determine  is  not  whether  or  not 
it  was  possible  for  him  to  impart  such  in- 
formation, but  whether  he  honestly  and 
in  good  faith  intended  to  do  so,  and  upon 
such  determination  the  question  whether 
he  believed  himself  able  to  do  so  is  ma- 
terial. U.  S.  p.  White,  (D.  C.  Md.  1906) 
150  Fed.  379. 

In  Lvman  t?.  U.  S.,   (C.  C.  A.  9th  Oir. 
1917)  241  Fed.  945,  154  C.  O.  A.  681,  the 
court  said :   "  Xor  do  we  see  any  merit 
in  the  contention  on  the  part  of  the  plain- 
tiff in  error  that  the  court  erred  in  giving 
to  the  jury  this  instruction:     '  Replying 
to    the    question    which    you    have    pro- 
pounded to  me,  I  instruct  you  that  the 
mailing  of  a  letter  without  the  fraudulent 
intent  would  be  no  crime.  If,  however,  the 
evidence  satisfies  you  beyond  a  reasonable 
doubt  that  the  fraudulent  intent  was  in 
the  mind  of  the  defendant  before  the  mail- 
ing of  any  one  of  the  letters  mentioned  in 
the  indictment,  then,  as  to  the  count  in 
which  that  letter  is  set  forth,  the  fraudu- 
lent intent  is  sufficiently  established.'  The 
question  of  the  juror,  to  which  the  fore- 
going was  the  response,  was  as  follows: 
'Juror  Brownstein:    We  would  like  to  be 
enlightened  in  regard  to  the  alleged  intent 
of  the  defendant  to  defraud.     Are  we  to 
consider,  his  intent  at  the  time  of  organiz- 
ing the  Panama  Development  Company,  or 
at  the  time  the  several  letters  in  the  in- 
dictment were  written  and  mailed,  or  any 
subsequent  time  ? '     .     .     .     We  see  noth- 
ing in  the  case  of  Durland  v,  U.  S.,  [18961 
161  U.  S.   [3061    314,  16  S.  Ct.  508,  40 
U.   S.  (L.   ed.)  709,   relied  upon  by   the 
plaintiff  in  error,  justifying  us  in  holding 
the  instruction  complained  of  erroneous.*' 
In  U.  S.  t\  Stickle,  (W.  D.  Wis.  1883) 
15  Fed.  798,  the  court  charged  ae  follows : 
''If  the  defendant,  as  charged,  devised  a 
scheme  to  defraud  by  advertising  under 
various  letters  for  agents  to  act  for  him 
in  selling  goods  and  distributing  circulars, 
when  he  did  not  expect  or  intend  to  em- 
ploy any  agents,  with  the  intent  to  incite 
any    and    all    persons    who    might    meet 
with  such  advertisements  or  circulars,' as 
charged,   to   send  him   fifteen   cents   and 
two  dollars  and  fifty  cents  for  an  agent's 
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outfit  or  sample  case,  as  ohargcd,  with  the 
intent  to  cheat  and  defraud  the  persons 
sending  him  postage  stamps  and  money, 
or  a  portion  of  it,  and  converting  them 
to  his  own  use  without  intending  any 
equivalent  for  the  same,  and  to  carry  on 
this  fraudulent  device  he  took  a  letter 
and  packet  from  the  post  office  at  Madison 
from  Jay  L.  Dawson,  as  charged,  or 
mailed  one  to  James  Garland,  in  Septem- 
ber, as  set  forth,  this  would  make  the 
offense  complete,  though  it  should  appear 
that  the  defendant  had  filled  to  the  lettei 
all  his  orders  made  upon  him  for  goods 
to  be  sold.  And  in  determining  the  inten- 
tion of  the  defendant  it  is  proper  to  con- 
sider all  the  facts  and  circumstances  in 
evidence,  the  nature  and  quality  of  the  de- 
fendant's advertisements  and  circulars, 
and  the  several  representations  and  state- 
ments therein  contained,  their  truth  or 
falsity  in  different  particulars,  and  the 
conduct  of  the  defendant  in  the  premises.*' 
See  also  U.  S.  v.  SUples,  (W.  D.  Mich. 
1890)  45  Fed.  195. 

In  U.  S.  t?.  Wootten,  (E.  D.  S.  C.  1887) 
29  Fed.  702,  the  court  charged  the  jury: 
**  The  intent  not  to  pay  for  the  goc^s 
roust  exist  before  creoit  souffht, —  must 
precede  the  order  for  the  goods.  This  is 
the  law  of  this  case,  and  you  are  to  apf^y 
it.  In  reaching  your  conclusion,  perhaps 
it  is  best  for  you  first  to  decide  whether 
the  correspondence  of  these  defendants 
was  the  result  of  a  scheme  oi  artifice 
formed  to  defraud  merchants  by  ordering 
goods  for  which  it  was  intended  that  no 
payment  should  be  ma-le." 

Similar  schemes. — ^The  evidence  of  an- 
other, but  similar,  venture  by  the  ac- 
cused, is  properly  received  as  bearing  on 
the  question  of  n*audulent  intent.  Ih'ent 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  191^)  228 
Fed.  648,  143  C.  C.  A.  170. 

"  The  court  rightly  refused  to  limit  the 
government  to  the  precise  time  when  the 
indictment  averred  the  scheme  was  de- 
vised to  defraud  the  person  to  whom  the 
letter  was  mailed.  A  like  scheme  had 
been  in  operation  for  months.  The  scheme 
charged  in  the  indictment  was  but  n  con- 
tinuation of  this.  It  was  entirely  pmper 
to  introduce  evidence  of  its  character 
as  reiiecting  upon  the  nature  of  the 
scheme  the  defendant  was  engaged  in  exe- 
cuting when  he  mailed  the  letter  in  ques- 
tion." O'Hara  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1904)   129  Feu.  561,  64  C.  C.  A.  81. 

Where  the  evidence  did  not  tend  to 
show  that  the  accused  had  devised  a 
scheme  to  defraud  to  be  effected  by  the 
use  of  the  mails,  but  did  tend  to  show 
that  he  was  then  engaged  in  a  scheme 
similar  in  other  particulars  to  that 
charged  in  the  indictment,  it  was  held  to 
be  not  too  remote  in  point  of  time  and 
therefore  admissible.  Packer  v,  U.  8.,  (0. 
C.  A.  2d  Cir.  1901)  106  Fed.  906,  46  0.  C. 
A.  35. 


Docuxnentazy  evidence  —  Cash  hook. — 
In  a  trial  for  conspiring  to  use  the  mails 
in  carrying  out  a  scheme  to  defraud,  the 
cash  book,  checks,  and  entries  of  cash  in 
defendant's  deposit  book  in  a  trust  com- 
pany, made  during  the  continuance  of  the 
scheme,  were  properly  admitted  to  show 
the  conspiracy.  U.  S.  v.  Marrin,  (E.  D. 
Pa.  1908)  159  Fed.  767. 

Letters  and  telegrams. —  Letters  and 
telegrams  written  principally  by  the  de- 
fendant himself,  showing  that  he  exercised 
absolute  control  over  the  mining  company 
whose  stock  he  was  engaged  in  selling,  and 
newspaper  articles  of  an  exceedingly  laud- 
atory character,  are  admissible  in  evi- 
dence to  show  that  the  defendant's  pur- 
pose was  to  sell  worthless  mining  stock 
by  means  of  false  representations.  Balliet 
t>.  U.  8.,  (C.  C.  A.  8th  Cir.  1904)  129 
Fed  689,  04  C.  C.  A.  201. 

Letters  shown  to  have  been  mailed  or 
received  by  defendant  need  not  be  effec- 
tive to  forward  such  scheme  tx>  render 
them  admissible  in  evidoice,  but  it  is 
sufficient  if  it  appears  therefrom  that  they 
were  intended  to  be  utilized  in  some  way 
in  connection  with  it.  Walker  d.  U.  S., 
(CCA.  9th  Cir.  1907)  152  Fed.  Ill, 
81  C  a  A.  329. 

Where,  in  a  prosecution  for  mailing  cer- 
tain letters  in  furtherance  of  a  scheme  to 
defraud,  defendant's  participation  in  se- 
curinff  a  certain  false  affidavit  and  lauda- 
tory letter  appeared  in  the  stock  adver- 
tisements of  the  business  in  which 
defendant  was  enga^^,  such  stodc 
advertisements  and  copies  of  the  affidavit 
and  letter  were  admissible.  Brooks  v.  U. 
8.,  (C.  C  A.  8th  Cir.  1906)  146  Fed.  223, 
76  C  C.  A.  581. 

On  the  trial  of  a  defendant  for  using 
the  mails  to  defraud,  where  he  was 
charged  with  having  used  a  letterhead 
purporting  to  show  that  he  was  engaged 
m  a  business  in  which  he  was  not  in  fact 
engaged,  for  the  purpose  of  obtaining 
property  on  credit,  it  was  error  to  admit 
m  evidence  against  him  a  letterhead  of  a 
firm  having  uie  same  surname,  where  he 
was  not  charged  with  using  such  letter- 
heads nor  with  making  any  representa- 
tions respecting  his  connection  with  the 
firm,  ana  also  to  admit  a  list,  supposed 
to  be  of  creditors,  and  unreceipted  bills 
from  parties  not  named  in  the  indictment, 
all  of  which  were  found  in  defendant's 
office,  there  being  no  evidence  to  show  by 
whom  the  list  was  made,  nor  whether  or 
not  he  was  in  fact  indebted  to  any  of  the 
parties,  nor  how  the  transactions  arose. 
Booth  t?.  U.  S.,  (C  C.  A.  2d  Cir.  1906) 
139  Fed.  262,  71  C  C  A.  378. 

"Envelopes  toere  objected  to  upon  the 
ground  that  the  handu^ting  of  the  ad- 
dress was  not  shown  to  be  that  of  either 
of  the  defendants.  But  the  bill  of  ex- 
ceptions does  not  purport  to  contain  all 
the  evidence  that  was  offered  to  the  jury. 


PENAL  LAWS  (Sec.  215) 


841 


bat  only  such  as  was  objected  to;  and  for 
all  that  appears,  the  letters  that  were 
contained  in  these  envelopes  were  proven 
to  be  in  the  handwriting  of  the  defend- 
ants, or  to  have  eonanated  from  them. 
These  letters  were  the  material  facte  to 
be  proved,  and  we  are  bound  to  assume 
that  their  authorship  was  in  some  way  or 
other  traced  to  the  defendants.  If  that 
were  so,  the  jury  would  be  authorized  to 
assume  that  the  envelopes  also  emanated 
from  them.  There  is  nothing  to  indicate 
that  the  letters  contained  in  these  envel- 
opes were  objected  to,  or  were  inadmissi- 
ble; and  if  tnese  letters  were  written  by 
the  defendants  and  found  their  way  into 
the  mail,  the  jury  would  be  authorized  to 
infer  that  they  were  deposited  in  tlie  mail 
by  the  defendants,  whicn  would  be  enough 
to  entitle  the  envelopes  themselves  to  ad- 
tnisftion."  Stokes  t?.  U.  S.,  (1&95)  157 
U.  S.  187,  16  S.  Ct.  6-17,  39  U.  S.  (L.  ed.) 
667. 

Proved  copies  of  letters  mailed  to  the 
defendant  have  been  held  admissible  with- 
out otherwise  accounting  for  the  absence 
of  tlie  originals.  Trent  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1916)  228  Fed.  648,  143  C.  C.  A. 
170, 

The  mailing  of  letters  may  be  shown 
by  evidence  of  the  custom  and  course  of 
men's  private  offices  and  business.  The 
mailing  of  letters  postage  prepaid  raises 
a  presumption  of  their  receipt  bv  the  ad- 
dressee. Watlington  t\  U.  S.,  (C.  C.  A. 
8th  Cir.  1916)  233  Fed.  247,  147  C.  C.  A. 
263. 

Evidence  of  the  mailing  of  similar  let- 
ters, not  set  forth  in  the  bill  of  indict- 
ment, is  admissible  on  the  question  of  in- 
tent. U.  S.  a  Watson,  (E.  D.  N.  C.  1888) 
36  Fed.  358. 

Averments  in  the  indictment  of  fraudu- 
lent representations  made  by  the  defend- 
ant by  the  use  of  the  mails,  made  to 
characterize  his  alleged  scheme  to  de- 
fraud, may  be  proved  by  the  introduction 
in  evidence  of  letters  or  circulars  mailed 
by  defendant  other  than  the  one  set  out 
in  the  indictment,  and  for  that  purpose 
a  circular  printed  and  sent  out  through 
the  mails  by  an  agent  of  defendant  is  ad- 
missible in  evidence,  where  it  is  shown 
that  it  was  known  to  and  approved  by 
defendant,  that  it  contained  copies  of  let- 
ters written  by  him,  and  that  statements 
and  representations  therein  made  were 
based  on  those  made  by  him  to  the  agent. 
Rumble  v,  U.  S.,  (C.  U.  A.  9th  Cir.  1906) 
143  Fed.  772,  76  C.  C.  A.  30. 

In  a  prosecution  for  mailing  certain  let- 
ters in  furtherance  of  a  scheme  to  de- 
fraud, letters  other  than  those  counted  on 
in  an  indictment,  purporting  to  have  been 
written  by  the  company  operated  by  de- 
fendant, to  different  persons  throughout 
the  country,  and  relating  to  trailsactions 
by  the  company  with  them,  were  admissi- 
ble to  show  that  the  scheme  contemplated 


the  use  of  the  mails,  and  as  bearing  on 
the  intent  with  which  the  business  was 
done,  and  the  existence  of  a  Boheme  to 
defraud.  Brooks  v.  U.  S.,  (0.  C.  A.  8th 
Cir.  1906)  146  Fed.  223,  76  C.  C.  Av 
581. 

"  The  fact  that  the  letter  was  in  the 
handwriting  of  the  defendant  was,  in  view 
of  his  previous  denial  and  of  his  false 
explanation  at  the  txiul,  evidence  to  be 
considered  on  the  question  of  whether  he 
mailed  the  letter,  and  evidence  from 
which,  in  connection  with  other  evidence 
in  the  case,  the  jury  might  infer  that  he 
maUed  it.'*  Brand  i?.  U.  S.,  (N.  D.  N.  Y. 
1880)  4  Fed.  394. 

Puffing  wares. —  In  Chambers  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1916)  237  Fed.  6ia,160 
C.  C.  A.  395,  plaintiffs  in  error  were  con- 
victed of  devising  a  scheme  to  defraud  by 
means  of  tiie  mails,  the  scheme  being  to 
sell  land  under  water  in  Florida  by  false 
representations  as  to  the  character,  fertil- 
ity, and  value  of  the  land,  and  as  to  its 
availability  for  profitable  fatrming  opera- 
tions, and  for  occupation  by  conofortable 
homes.  On  the  appeal  the  court  said: 
"  Complaint  is  made  that  the  court  re- 
fused to  give  a  requested  instruction  to 
the  effect  ( 1 )  that  men  engaged  in  the 
business  of  selling  land  have  the  habit  of 
puffing  their  wares,  and  so  long  as  the 
statements  made  are  within  anj  proper 
reasonable  bounds  they  are  not  criminally 
liable;  (2)  that  in  order  to  find  that  the 
defendants  devised  a  scheme  to  defraud 
in  the  sale  of  this  land  the  jury  must 
find  that  the  stxtements  which  were 
made  amounted  actually  to  a  substan- 
tial deception  of  those  to  whom  the 
lands  were  attempted  to  be  sold;  and  (3) 
that  a  certain  degree  of  commendation  by 
these  defendants  of  their  lands  was  allow- 
able, and  was  not  criminal,  so  long  as  the 
statements  were  not  actually  made  in  bad 
faith  and  with  intention  to  deceive.  There 
was,  however,  no  error  in  refusing  to  give 
this  instruction,  because  the  second  propo- 
sition in  it  is  not  the  law,  and  because 
the  first  and  third  propositions,  in  the 
absence  of  any  qualifications  to  the  effect 
that  positive  statements  of  material  exist- 
ing facts  calculated  to  deceive,  such  as  the 
statements  that  the  soil  of  the  land  is 
black  muck  and  is  worth  $6  a  ton  as  fer- 
tilizer, do  not  fall  within  the  category  of 
innocent  puffing,  were  indefinite,  mislead- 
ing, and  inapplicable  to  the  misrepresenta- 
tions of  facts  of  this  nature  on  trial  in  the 
case  in  hand." 

Conviction  of  defendant's  predecessor.— 
On  the  trial  of  a  defendant,  charged  with 
having  conducted  a  scheme  to  defraud  by 
the  use  of  the  mails,  evidence  that  defend- 
ant's predecessor  in  the  business  had  been 
indicted  for  the  same  offense  was  compe- 
tent on  the  question  of  intent,  if  defend- 
ant was  shown  to  have  had  knowledge  oi 
the    fact    and    thereafter    continued    the 
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businefls.     Grey  t*.  U.  S.,   (C.  C.  A.  7th 
Cir.  IWO)   172  Fed.  101,  96  C.  C.  A.  416. 

Opinion  of  Attorney-General  as  evi- 
dence. —  In  a  prosecution  for  using  the 
maila  to  defraud  by  means  of  false  and 
fraudulent  statements  regarding  articles 
offered  for  sale,  a  letter  from  the  Assistant 
Attorney-General  for  the  Post  Office  De- 
partment, written  to  the  defendant  in  con- 
nection with  a  prior  inquiry,  which  letter 
showed  that  such  official  had  decided  that 
the  defendant's  way  of  doing  business  was 
fraudulent,  unless  saved  by  an  offer  to 
refund,  conditioned  only  on  dissatisfaction, 
waa  held  not  to  be  admissible  in  evidence. 
Harrison  r.  U.  S.,  (C.  C.  A.  0th  Cir.  1912) 
200  Fed.  662,  119  C.  C.  A.  78. 

Variance. —  In  an  indictment,  where  the 
gist  of  the  fraud  charged  is  obtaining 
money  without  furnishing  rings  equal  in 
value  to  the  money  sent,  but  the  evidence 
fails  to  show  that  any  of  the  rings  re- 
ceived in  return  for  the  money  forwarded 
was  worth  less  than  the  money  forwarded, 
a  conviction  will  not  lie.  O'Neil  t\  U.  S., 
(C.  C.  A.  7th  Oir.  1903)  120  Fed.  236,  66 
C.  C.  A.  584. 

Where  the  indictment  charged,  not  a 
scheme  to  defraud,  but  a  scheme  to  sell 
counterfeit  obligations  of  the  United 
States,  no  proof  of  a  scheme  to  defraud 
was  necessarv.  Streen  r.  U.  S.,  (1895) 
160  U.  S.  128,  16  S.  Ct.  244,  40  U.  S.  (L. 
ed.)  365.  See  also  Milby  r.  U.  S.  (C.  C. 
A.  6th  Cir.  1903)  120  Fed.  1,  57  C.  C.  A. 
21. 

A  defendant  charged  in  the  indictment 
with  having  devised  a  scheme  to  defraud, 
to  be  effected  by  means  of  the  post  office 
establishment,  in  violation  of  this  stat- 
ute, must  be  shown  to  have  devised  the 
particular  scheme  specified  in  the  indict- 
ment, and  cannot  be  convicted  on  evidence 
that  it  is  consistent  with  a  different 
scheme,  which,  although  equally  within 
the  statute,  is  not  charged.  Beck  v.  U.  S., 
(C.  C.  A.  2d  Oir.  1906)  145  Fed.  626,  76 
C.  C.  A.  417. 

Defendant  cannot  be  convicted  unless 
the  proof  establishes  the  "  scheme "  sub- 
stantially as  alleged  in  the  indictment. 
Brown  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1906) 
146  Fed.  219,  76  C.  C.  A.  677. 

A  conviction  on  an  indictment  for  using 
the  mails  to  defraud,  which  charged  that 
defendant  falsely  represented  to  the  per- 
sons intended  to  be  defrauded  by  letters 
and  circulars  sent  through  the  mail  that 
she  was  conducting  a  fair,  honest,  and 
bona  fide  matrimonial  agency,  well  know- 
ing that  she  was  not,  was  sustained  by 
evidence  showing  that  she  inserted  false 
advertisements  in  newspapers,  purporting 
to  have  been  inserted  by  a  man  or  woman 
of  wealth  who  desired  to  marry,  and  in 
reply  to  answers  received  through  the 
mail  sent  letters  and  circulars  represent- 
ing that  she  conducted  a  matrimonial  bu- 
reau, and  had  many  clients  of  wealth  of 


both  sexes,  and  therebv  obtained  froic 
persons  so  addressed  a  fee  of  five  dollan 
each  for  membership  in  such  bureau  and 
to  be  introduced  to  such  clients  of  wealth, 
when  in  fact,  so  far  as  shown,  none  were 
ever  so  introduced,  and  no  marriages  re- 
sulted, and  deffflidant  made  no  attempt 
to  carry  out  the  promises  made.  Glinn  v, 
tJ.  S.,  (C.  C.  A.  7th  Cir.  1910)  177  Fed. 
679,  101  C.  C.  A.  305. 

There  is  no  variance  between  an  indict- 
ment under  this  section  and  the  proof, 
where  the  indictment  charges  that  the 
scheme  as  framed  was  to  d^raud  certain 
persons  nam^,  and  others,  some  of  whose 
names  were  imknown,  and  some  of  whose 
names  were  known  but  were  too  volumin- 
ous to  set  out,  and  the  proof,  fairly  cour 
strued,  tends  to  show  that  if  there  was 
intent  to  defraud  any  one  it  was  orig- 
inaUy  a  general  intent  to  defraud  that 
portion  of  the  public  who  might  answer 
the  advertising  or  be  otherwise  reached, 
and  that  this  intent  afterwards,  from 
time  to  time,  localized  and  attached  itself 
to  tiie  individuals  named  who  did  answer 
the  advertising.  Harrison  v,  U.  S.,  (0.  C. 
A.  6th  Cir.  1912)  200  Fed.  56^,  119  C. 
C.  A.  78. 

Sufficiency. —  On  the  trial  of  a  defend- 
ant, evidence  that  defendant  published  ad- 
vertisements soliciting  persons  who  read 
them  to  write  to  him,  and  that  when  he 
received  letters  from  such  persons  he  had 
hiade  all  arrangements  to  carry  on  a  sys- 
tematic correspondence  with  them  through 
the  mails,  warrants  a  finding  that  the 
scheme  or  artifice  was  one  to  be  effected 
by  means  of  the  poet  office  establishment 
of  the  United  States,  within  the  mean- 
ing of  the  statute.  U.  S.  v.  White,  (D.  C. 
Md.  1906)  160  Fed.  »79. 

Where  the  evidence  established  the 
charge  that  defendant  advertised  as  a 
matrmionial  agency,  and  obtained  money 
from  a  person  by  false  representations 
made  in  the  advertisement,  the  offense  of 
using  the  mails  to  defraud  was  complete; 
and  it  was  no  defense  that  defendant 
afterwards  put  the  person  defrauded  in 
correspondence  with  a  woman  whom  ha 
married.  Grey  v.  U.  S.,  (C.  C.  A.  7th  Cir. 
1909)  172  Fed,  101,  96  C.  C.  A.  415. 

Accused  was  Indicted  for  depositing  a 
letter  in  the  poet  office  in  execution  of  a 
scheme  to  defraud.  The  scheme  alleged 
consisted  of  the  insertion  of  an  advertise- 
ment in  a  newspaper  containing  the  words 
''  How  to  speculate  on  Board  of  Trade. 
Sent  free  by  J.  L.  Brown  &  Co.,"  etc.,  to 
induce  the  public  through  correspondence 
conducted  by  mail  to  purchase  through 
defendant  under  the  name  of  '*  J.  L. 
Brown  &  Co."  commodities  on  some  board 
of  trade  to  enable  defendant,  who  did  not 
intend  to  make  such  purchases,  to  convert 
the  money  to  his  own  use.  The  proof  was 
that  one  Hardwick  saw  such  advert isct- 
ment  and  without  correspondence  sent  de- 
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fendant  $1,000  by  wire,  with  instmctions 
to  buy  options  on  pork.  Defendant  imme- 
diately returned  a  memorandum  showing 
a  sale  made  by  him  to  Hardwick,  and  not 
a  purchase  made  on  a  board  of  trade  for 
him.  Thereafter  Hardwick  deposited  more 
money,  and  directed  further  purchases  of 
pork,  which  were  made  in  the  same  ;nan- 
ner.  It  was  held  that  such  facts  were 
insufficient  to  establish  the  charge  laid  in 
the  indictment.  Brown  v.  U.  S.,  ( C.  C.  A. 
8th  Cir.  1906)  14«  Fed.  219,  76  C.  C.  A 
677. 

c.  Question  for  Jury 

The  question  whether  a  scheme  to  de- 
fraud was  dcTised  by  the  defendant  and 
was  carried  out  by  the  use  of  the  mails 
is  one  of  fact.  Cooper  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1916)  232  Fed.  81,  146  C.  C.  A. 
273. 

In  a  prosecution  for  fraudulently  using 
the  mails  it  was  held  that  the  court  prop- 
erly charged  that  defendant  could  not  be 
convicted  for  devising  the  scheme  alone, 
but  that  the  gravamen  of  the  offense  rested 
in  the  mailing  of  the  letters  alleged  in  the 
indictment,  and  that  in  order  to  convict 
the  jury  must  find  that  defendant  placed 
or  caused  the  letters  to  be  placed  in  the 
post  office  as  alleged.  Brooks  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1906)  146  Fed.  223, 
76  C.  C.  A.  581. 

Where  defendants  were  indicted  for  mis- 
use of  the  mails  in  furtherance  of  a  scheme 
to  defraud  by  the  sale  of  certain  mining 
stock,  and  the  indictment  set  out  certain 
letters  alleged  to  have  been  written  and 
mailed  by  defendant  pursuant  to.  such 
scheme,  whether  the  letters  tended  to  con- 
nect the  defendant  with  the  scheme  as  al- 
leged, or  were  mailed  in  execution  or 
attempted  execution  thereof,  was  for  the 
jury.  Horn  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1910)  182  Fed.  721,  105  C.  C.  A.  163. 

In  a  prosecution  imder  this  section,  if 
a  defense  that  defendant  honestly  believed 
that  the  representations  made  in  the  let- 
ters or  circulars  which  he  is  charged  with 
having  sent  through  the  mails  were  true, 
and  that  he  had  no  actual  intent  to  de- 
fraud, is  made,  it  is  for  the  determination 
of  the  jury.  Rudd  t?.  U.  S.,  (C.  C.  A.  8th 
Cir.  1909)  173  Fed.  912,  97  C.  C.  A.  '462. 

Although  statements  made  in  advertis- 
ing circulars  regarding  an  article  offered 
for  sale  are  misleading  and  might  of  them- 
selves show  an  intent  to  defraud,  yet  if 
there  is  also  an  absolute  promise  made  in 
good  faith  to  refund  all  moneys  paid,  a 
violation  of  this  section  is  not  shown. 
The  question  whether  the  promise  to  re- 
fund is  made  in  good  faith  is  for  the  jury. 
Harrison  v.  V.  S.,  (C.  C.  A.  6th  Cir. 
1912)  200  Fed.  662,  119  C.  C.  A.  78. 

5.  Verdict  and  Sentence 

Verdict  of  acquittal  as  res  judicata. — 
A  verdict  of  acquittal  under  this  sortion 


is  in  no  sense  rea  judicata  and  does  not 

Srerent  a  writ  for  an  injunction  by  the 
efendant  against  a  postmaster  to  re- 
strain the  enforcement  of  a  fraud  order 
issued  under  R.  S.  secsw  3929,  4041  (see 
the  title  Postal  Sbbvicb).  Sanden  v.  Mor- 
gan, (S.  D.  N.  Y.  1915)  225  Fed.  266. 

Sentence. — A  single  sentence  for  several 
offenses  committed  within  the  same  six 
calendar  months  and  charged  in  the  same 
indictment  may  exceed  the  maximum  of 
the  punishment  prescribed  for  a  single 
offense  under  this  section.  Hyde  o.  U.  S., 
(C.  C.  A.  8th  Cir.  1912)  198  Fed.  610, 
119  C.  C.  A.  493,  wherein  the  court  said: 
''The  indictment  contained  three  counts 
which  charged  three  separate  offenses  com- 
mitted within  six  months  pursuant  to  the 
same  scheme  to  defraud.  The  defendant 
was  found  guilty  of  each  offense,  charged 
and  sentenced  for  each  offense  to  imprison- 
ment for  15  months  and  to  pay  a  fine  of 
$500;  the  Imprisonment  for  each  of  the 
three  offenses  to  run  concurrently.  It  is 
specified  as  error  that  this  sentence  was 
in  excess  of  the  power  of  the  court.  Sec- 
tion 5480  prescribes  for  each  offense 
punishment  ny  a  fine  of  not  more  than 
^600  and  by  imprieonment  for  not  more 
than  18  months,  or  by  both  such  punish- 
ments, and  declares  that  '  the  indictment, 
information  or  complaint  may  severally 
charge  offenses  to  the  number  of  three 
when  committed  within  the  same  six  cal- 
endar months;  but  the  court  shall  give  a 
single  sentence  and  proportion  the  punish- 
ment especially  to  the  degree  in  which  the 
abuse  of  the  post  office  establishment 
enters  as  an  instrument  into  such  fraud- 
ulent scheme  and  device.'  It  is  insisted 
that  this  paragraph  of  the  section  pro- 
hibits a  sentence  of  more  than  a  fine  of 
$500  and  an  imprisonment  of  18  months 
for  any  three  separate  offenses  committed 
withip  the  same  six  calendar  months  and 
charged  in  the  same  indictment.  .  .  . 
While  in  the  case  of  In  re  Be  Bara, 
[1900]  179  U.  S.  316,  21  S.  a.  110,  45 
U.  S.  (L.  ed.)  207,  the  sentence  of  im- 
prisonment for  three  years  there  in  ques- 
tion was  based  on  many  coimts  of  eleven 
indictments  which  had  been  consolidated 
for  trial,  our  conclusion  is  that  the  fol- 
lowing statement  in  the  opinion  of  the 
Supreme  Court  in  that  case  was  intended 
to,  and  does,  state  the  rule  upon  this  sub- 
ject in  the  case  of  separate  offenses 
charged  in  the  same  indictment  as  well 
as  in  the  case  of  such  offenses  charged  in 
different  indictments  under  section  5480. 
Speaking  of  the  power  of  the  court  to 
inflict  punishment  under  this  section,  the 
Supreme  Court  said :  '  To  it  is  confided 
the  power  to  adapt  the  ptmishment  to 
the  aegree  of  crime.  It  may,  though  it 
is  not  required  to,  do  more  upon  three 
offenses,  and  in  a  single  sentence  of  one 
day,  or  of  eighteen  months,  or  three  times 
eighteen  months,  it  may  express  its  views 
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of  the  criminality  of  a  defendant,  and,  to 
use  the  language  of  the  statute,  "  propor- 
tion the  punishment  especially  to  the 
degree  in  which  the  ahuse  of  the  post 
office  establiehment "  enters  as  an  instru- 
ment ''in  the  defendant's  fraudtdent 
scheme  and  device."  Under  this  rule  the 
sentence  in  this  case  was  not  excessive, 
and  the  judgment  below  must  be  af- 
firmed.*" See  also  In  re  Henry,  (1887) 
123  U.  S.  872,  8  S.  Ct.  142,  31  U.  8.  (L. 
ed.)  174;  In  re  De  Bara,  (1900)  179  U. 
S.  316,  21  8.  Ot.  110,  45  U.  8.  (L.  ^.) 
207;  Hanley  v,  U.  S.,  (C.  C.  A.  2d  Cir. 
1904)  127  Fed.  929,  62  0.  0.  A.  561, 
reversing  (C.  C.  A.  2d)  Cir.  1903)  126 
Fed.  944,  61  C.  C.  A.  668,  (C.  C.  A.  2d 
Cir.  1903)  123  Fed.  849,  59  C.  C.  A. 
153. 

A  eentenoe  to  one  year's  imprisonment 
at  MoNeil's  Island  with  hard  labor  was 
held  erroneous  in  Mitchell  v.  U.  8.,  (C. 
C.  A.  9th  Cir.  1912)  196  Fed.  874,  116 
C.  C.  A.  486,  wherein  the  court  said: 
"Error  is  assigned  to  the  sentence,  in 
that,  first,  imprisonment  in  the  peniten- 
tiary was  imposed,  which  it  is  contended 
is  unauthorised  except  in  cases  where  the 
sentence  is  for  a  longer  time  than  one 
year;  and,  second,  that  the  sentence  was 
to  'hard  labor,'  whereas,  by  the  statute, 
the  penalty  prescribed  is  imprisonment 
only.  Section  6641  of  the  Revised  Stat- 
utes is  cited  as  sustaining  these  assign- 
ments. In  reply  to  this  counsel  for  the 
defendant  in  error  points  to  the  fact  that 
at  the  time  when  section  5541  was  adopted, 
which  was  on  March  3,  1865,  the  United 
States  maintained  no  places  of  imprison- 
ment, and  that  by  Act  March  3,  1891, 
c.  529,  26  Stat.  83i9,  provision  was  made 
for  the  purchase  of  sit^s  and  the  erection 
of  buildings  thereon  'for  the  confinement 
of  all  persons  convicted  of  any  crime 
whose  term  of  imprisonment  is  one  year 
or  more  at  hard  labor,'  and  that  under 
that  act  the  penitentiary  at  McNeil's 
Island  was  erected,  and  he  contends  that 
the  sentence  which  consigned  the  plaintiff 
in  error  to  imprisonment  there  was  in 
compliance  with  the  law.  We  do  not 
think  that  the  language  of  the  Act  of 
March  3,  1891,  is  susceptible  of  that  con- 
struction, or  that  it  was  intended  thereby 
to  amend  section  5541.  The  language  of 
the  act,  *  for .  the  confinement  of  all  per- 
sons convicted  of  crime  whose  term   of 


imprisDoment  is  one  year  or  more  at  hard 
labor,'  must  be  held  to  refer  to  sentences 
imposed  on  convicti<m  of  crimes  for  which 
punishment  in  the  penitentiary  at  hard 
labor  is  prescribed  by  the  statute.  Said 
BCr.  Justice  Harlan  {In  re  MiUs,  [1890] 
136  U.  8.  263,  10  8.  Ct.  762,  34  U.  S. 
(L.  ed.)  107):  'There  are  offenses 
against  the  United  States  for  which  the 
statute  in  terms  prescribes  punishment  by 
imprisonment  at  hard  labor.  There  are 
others  the  punishment  of  which  is  im- 
prisonment simply.  But  in  cases  of  the 
latter  class  the  sentence  of  imprisonment 
—  if  the  imprisonment  be  for  a  longer 
period  than  one  year  (section  5541) — ^may 
be  executed  in  a  state  prison  or  peniten- 
tiary, the  rules  of  which  prescribe  hard 
labor.'  The  court  in  that  case  held  that, 
where  a  statute  of  the  United  States 
prescribing  a  punishment  by  imprison- 
ment does  not  require  that  the  accused 
shall  be  confined  in  a  penitentiary,  a 
sentence  of  imprisonment  cannot  be  exe- 
cuted by  confinement  in  a  penitentiary, 
unless  the  sentence  is  for  a  period  longer 
than  one  year.  The  same  was  held  in 
Re  Bonner,  [1894]  151  U.  8.  242,  14  S. 
Ct.  323,  38  U.  8.  (L.  ed.)  149.  In  that 
case  Mr.  Justice  Field,  referring  to  im- 
prisonment in  the  penitentiary,  said:  '  To 
such  an  imprisonment  infamy  is  attached, 
and  a  taint  of  that  character  can  be  cast 
only  in  the  cases  mentioned.'  The  offense 
of  which  the  plaintiff  in  error  was  con- 
victed is  punishable  'by  a  fine  of  not 
more  than  $500  or  by  imprisonment  of 
not  more  than  eighteen  months,  or  by 
both.'  But  the  error  in  the  judgment 
does  not  entitle  the  plaintiff  in  error  to 
his  discharge,  as  it  might  if  the  question 
were  presented  on  a  writ  of  habeas  corpus. 
The  case  having  come  to  this  court  on 
writ  of  error,  this  court,  while  reversing 
the  judgment  of  the  court  below,  may 
remand  the  cause  to  that  court,  with 
directions  to  enter  the  appropriate  judg- 
ment." 

6.  Appeals 
In  Stokes  v,  U.  8.,  (C.  C.  A.  5th  Cir. 
1894)  60  Fed.  597,  23  U.  8.  App.  289, 
9  C.  C.  A.  152,  it  was  held  that  the 
offense  prescribed  by  former  R.  S.  sec. 
5480  was  an  "  infamous  crime,"  and  that 
a  writ  of  error  for  conviction  thereunder 
would  be  to  the  Supreme  Court  and  not 
to  the  Circuit  Court  of  Appeals. 


Seo.  216.  [Fraudulently  assuming  fictitious  address.]  Whoever,  for 
the  purpose  of  conducting,  promoting,  or  carrying  on,  in  any  manner,  by 
means  of  the  post-oflSce  establishment  of  the  United  States,  any  scheme  or 
device  mentioned  in  the  section  last  preceding,  or  any  other  unlawful 
business  whatsoever,  shall  use  or  assume,  or  request  to  be  addressed  by. 
any  fictitious,  false,  or  assumed  title,  name,  or  address,  or  name  other  than 
his  own  proper  name,  or  shall  take  or  receive  from  any  post-office  of  the 
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United  States,  or  station  thereof,  or  any  other  authorized  depository  of 
mail  matter,  any  letter,  postal  card,  package,  or  other  mail  matter  addressed 
to  any  such  fictitious,  false,  or  assumed  title,  name,  or  address,  or  name 
other  than  his  own  proper  name,  shall  be  punished  as  provided  in  the 
section  last  preceding.     [35  Stat.  L.  1131.] 

This  section  was  drawn  from  an  Act  of  March  2,  1889,  ch.  393,  |  2,  25  Stat.  L.  873, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  was  as  follows: 

"  Sec.  2.  That  any  person  who,  in  and  for  conducting,  promoting,  or  carrying  on, 
in  any  manner  by  means  of  the  Post-Office  Establishment  of  the  United  States,  any 
scheme  or  device  mentioned  in  the  preceding '  section,  or  any  other  unlawful  business 
whatsoever,  shall  use  or  assume  or  request  to  be  addressed  by  any  fictitious,  false,  or 
assumed  title,  name,  or  address,  or  name  other  than  his  own  proper  name,  or  shall 
take  or  receive  from  any  post-office  of  the  United  States  any  letter,  postal-card,  or 
packet  addressed  to  any  such  fictitious,  false,  or  assumed  title,  name,  or  address,  or 
name  other  than  his  own  lawful  and  proper  name,  shall,  upon  conviction,  be  punish- 
able as  provided  in  the  first  section  of  this  act." 

The  "  first  section  of  this  Act "  mentioned  in  the  section  here  quoted  amended  R.  S. 
sec.  54S0,  which  was  embodied  in  the  preceding  section  215  of  this  Code  and  noted 
thereunder. 

This  section  has  been  broadened  so  as  to  apply  to  the  taking  of  mail  fictitiously 
addressed  from  any  authorized  depository  for  mail  matter. 


Lottery  scheme  within  section. — The 
use  of  the  mails  for  the  promotion  of  a 
lottery  scheme  in  an  assumed  name  is 
clearly  within  the  meaning  of  the  words 
"or  any  other  unlawful  business  whatso- 
ever." MacDaniel  v.  U.  S..  (C.  C.  A.  4th 
Cir.  1898)  87  Fed.  324,  68  U.  8.  App. 
729,  30  C.  C.  A.  670,  tprit  of  ceriiora/ri 
denied  (1898)  171  U.  S.  889,  19  8.  Ct. 
8S5,  43  U.  S.  (L.  ed.)  1179. 

Using  name  of  real  person. —  On  the 
trial  of  an  indictment  charging  only  the 
use  of  a  fictitious,  false  or  assumed  name 
in  carrying  out  a  scheme  to  defraud  by 
use  of  the  mail,  the  jury  cannot  convict 
where  the  name  charged  as  so  used  is 
that  of  a  real  person.  Tingle  i".  U.  S., 
(C.  C.  A.  5th  Cir.  1898)  87  Fed.  320, 
58  U.  8.  App.  140,  30  C.  C.  A,  666,  wherein 
the  court  said:  "  Section  5480,  R.  S.,  was 
amended  by  Act  of  March  2,  1889  [em- 
bodied in  the  preceding  section  215]. 
Among  other  matters,  the  amendment,  by 
section  2  [embodied  herein],  provides  for 
the  punishment  of  persons  who  use  a 
fictitious,  false,  or  assumed  name  in  carry- 
ing out  schemes  to  defraud  by  the  use  of 
the  mails.  This  is  made  a  new  and  sub- 
stantive offense  under  section  5480,  R.  8., 
as  amended.  The  indictment  in  this  case 
contains  but  one  count.  It  is  perfectly 
clear  that  it  was  drawn  under  section  2 
[embodied  herein].  The  only  charge  is 
that  the  defendant,  under  the  fictitious 
and  false  name  of  one  Otho  Aronson, 
made  a  fraudulent  use  of  the  mail.  This 
is  the  only  charge  to  which  the  defendant 
was  called  upon  to  respond.  The  dintrict 
attorney  could,  by  adxiing  a  count,  have 
also  laid  a  charge  under  the  first  part  of 
the  Act  of  March  2,  1889  [embodied  in 
the  preceding  section  215],  to  provide 
against  the  contingency  of  Otho  Aronson 
being  a  real  person.  But  no  such  alterna- 
tive eoimt  ia  contained  in  the  indictment, 


and  doubtless  the  court's  attention  not 
being  called  to  the  matter,  the  jury  were 
charged  that  they  could  convict  the  de- 
fendant, whether  or  not  Aronson  was  a 
real  person.  In  our  opinion,  the  jury 
could  not  do  so  under  the  indictment  as 
framed.  The  prosecution  had  chosen  to 
stand  upon  the  one  charge  that  Aronson 
was  a  fictitious  person." 

Indictment  —  Insufficient  averment  of 
unlawful  buaineae. —  "This  [third  count] 
is  framed  under  subsection  2  of  the  stat- 
ute, as  amended  [embodied  herein].  The 
subsection  forbids  the  use  of  an  assumed 
name  in  the  execution  of  any  scheme  or 
device  mentioned  in  the  principal  section, 
or  any  other  unlawful  business  whatso- 
ever. Failing  to  properly  allege  a  sdieme 
within  the  intendment  of  the  principal 
section,  the  count  under  consideration  can- 
not be  sustained  unless  it  can  be  held  to 
state  an  unlawful  business.  Without  stop- 
ping now  to  inquire  whether  the  word 
'  business '  is  here  employed  in  the  sense 
of  open  and  regular  employment,  or  com- 
prehends an  isolated  unlawful  transaction, 
it  is  sufficient  to  say  that  the  count 
charges  no  business  of  any  kind.  It  avers 
the  devising  of  a  scheme,  embracing  the 
design  to  engage  apartments  to  be  fitted 
up  in  keeping  with  the  role  to  be  assumed, 
—  that  of  a  Chinese  physician, —  the  con- 
templated assertion  of  the  possession  and 
curative  power  of  certain  Chinese  herbs, 
and  thereby  to  fraudulently  procure  the 
money  of  others.  But  all  this  rested  in 
intent.  An  unexecuted  scheme  is  not  a 
business.  The  court  is  not  advised  by 
the  pleading  that  any  part  of  the  scheme 
was  ever  executed  in  whole  or  in  part; 
no  apartments  engaged,  fitted  up  as  de- 
signed, or  opened  to  the  public;  no  asser- 
tion of  the  profession  to  be  assumed: 
no  assertion  of  the  possession  or  curative 
power  of  rare  Chinese  herbs,  or  of  any  act 
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or  series  of  acts  that  might  fitly  be  char- 
acterized, as  a  business.  The  single  overt 
act  asserted  is  the  assumption  of  and  a 
request  to  be  addressed  by  a  false  and 
fictitious  title  or  name.  That  act  must, 
however,  be  done  in  the  conduct  of  a 
business,  and  of  a  business  which  is  un- 
lawful, if  the  offense  as  charged  can  be 
sustained  under  this  subsection.  The  busi- 
ness must  be  specificany  charged,  and  its 
unlawful  character  disclosed,  for  it  is  not 
an  offense  within  the  statute  to  assume  a 
fictitious  name  in  a  lawful  business.  In 
the  absence  of  direct  averments,  a  busi- 
ness or  its  character  may  not  be  inferred 
from  the  letter  set  forth.  The  count  was 
intended  to  charge  the  offense  in  execution 
of  a  scheme  mentioned  in  the  principal 


section,  and  not  of  other  unlawful  bufi- 
ness  comprehended  '  in  the  subsection. 
However  intended,  it  fails  to  charge  an 
offense  in  respect  of  either."  U.  S.  r. 
Smith,  (E.  D.  Wis.  1891)  45  Fed.  561. 

Description  of  scheme  or  deoice. — As  the 
use  of  the  name  of  another  is  only  a 
violation  of  the  statute  when  it  is  used 
in  promoting  or  carrying  on  any  scheme 
or  device  mentioned  in  the  preceding  seo^ 
tion  215»  it  follows  that  to  make  .such  a 
count  in  the  indictment  effective,  the 
scheme  should  be  described  as  required  by 
the  rule  of  the  Supreme  Court  (U.  S.  p. 
Hess,  124  U.  S.  483)  in  the  construction 
of  R.  S.  sec.  5480  (embodied  in  said  sec- 
tion 216,  supra,  p.  812).  U.  S.  v.  Ether- 
edge,  (N.  D.  Ala.  1905)  140  Fed.  376. 


Sec.  217.  [Poisons  and  explosives  nonmailable.]  All  kinds  of  poison, 
and  all  articles  and  compositions  containing  poison,  and  all  poisonous  ani- 
mals, insects,  and  reptiles,  and  explosives  of  all  kinds^  and  inflammable 
materials,  and  infernal  machines,  and  mechanical,  chemical,  or  other  devices 
or  compositions  which  may  ignite  or  explode,  and  all  disease  germs  or 
scabs,  and  all  other  natural  or  artificial  articles,  compositions,  or  materials 
of  whatever  kind  which  may  kill,  or  in  any  wise  hurt,  harm,  or  injure 
another,  or  damage,  deface,  or  otherwise  injure  the  mails  or  other  property, 
whether  sealed  as  first-class  matter  or  not,  are  hereby  declared  to  be  non- 
mailable matter,  and  shall  n,ot  be  conveyed  in  the  mails  or  delivered  from 
any  post-office  or  station  thereof,  nor  by  any  letter  carrier;  but  the  Post- 
master-General may  permit  the  transmission  in  the  mails,  under  such  rules 
and  regulations  as  he  shall  prescribe  as  to  preparation  and  packing,  of 
any  articles  hereinbefore  described  which  are  not  outwardly  or  of  their 
own  force  dangerous  or  injurious  to  life,  health,  or  property:  Provided, 
•That  all  spirituous,  vinous,  malted,  fermented,  or  other  intoxicating  liquors 
of  any  kind,  are  hereby  declared  to  be  nonmailable  and  shall  not  be 
deposited  in  or  carried  through  the  mails.  Whoever  shall  knowingly 
deposit  or  cause  to  be  deposited  for  mailing  or  delivery,  or  shall  knowingly 
cause  to  be  delivered  by  mail  according  to  the  direction  thereon,  or  at  any 
place  at  which  it  is  directed  to  be  delivered  by  the  person  to  whom  it  is 
addressed,  anything  declared  by  this  section  to  be  nonmailable,  unless 
in  accordance  with  the  rules  and  regulations  hereby  authorized  to  be  pre- 
scribed by  the  Postmaster-General,  shall  be  fined  not  more  than  one  thou- 
sand dollars,  or  imprisoned  not  more  than  two  years,  or  both ;  and  whoever 
shall  knowingly  deposit  or  cause  to  be  deposited  for  mailing  or  delivery^ 
or  shall  knowingly  cause  to  be  delivered  by  mail  according  to  the  direction 
thereon,  or  at  any  place  to  which  it  is  directed  to  be  delivered  by  the  per- 
son to  whom  it  is  addressed,  anything  declared  by  this  section  to  be  non- 
mailable, whether  transmitted  in  accordance  with  the  rules  and  regulations 
authorized  to  be  prescribed  by  the  Postmaster-General  or  not,  with  the 
design,  intent,  or  purpose  to  kill,  or  in  anywise  hurt,  harm,  or  injure, 
another,  or  damage,  deface,  or  otherwise  injure  the  mails  or  other  property, 
shall  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more 
than  ten  years,  or  both.    [35  Stat,  L.  1131.] 

This  section  was  drawn  from  parts  of  R.  S.  sec  3S78  (Act  of  June  8,  1872,  ch.  835, 
17  Stat.  L.  300;  Act  of  Jan.  9,  1873,  ch.  21, 17  Stat.  L.  406) ;  the  Act  of  March  Z,  1879, 
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ch.  180,  f  20,  20  Stat.  L.  360,  and  the  Act  of  June  8,  1896,  ch.  370,  20  3tat.  L.  262. 
These  Acts  were  not  repealed  by  this  Code,  and  so  far  as  they  are  still  in  force  are 
given  under  Postal  Sbbvice;  but  they  aore  superseded  in  so  far  as  their  provisions  are 
carried  in  the  text. 

This  section  puts  in  positive  form  the  various  articles  which  are  now  excluded  from 
the  mails  under  the  regulations  of  the  Post  Office  Department.  The  law  as  formerly 
construed  authorized  the  Postmaster  General,  in  his  discretion,  to  permit  liquids 
to  be  sent  through  the  mail  when  properly  secured.  This  has  been  made  mandatory  as 
to  all  such  articles  when  properly  secured,  which  are  not  in  themselves  dangerous  or 
likely  to  injure  the  mail^  so  that  the  Post  'OfSce  Department  may  not  discriminate 
against  any  particular  article. 

The  proviso  relating  to  intoxicating  liquors  was  added  after  the  committee  on 
revision  had  presented  the  bill  in  Congress. 


Constitutionality. — In  Bruce  17.  U.  S., 
(G.  C.  A.  8th  Cir.  1912)  202  Fed.  98,  120 
C.  C.  A.  370,  the  court  said:  "We  are 
not  called  upon  to  decide  as  to  the  con- 
stitutionality of  that  part  of  section  217 
of  the  Criminal  Code  which  authorizes  the 
Postmaster  General  to  permit  the  trans- 
mission through  the  mails  of  poisons  and 
arttdea  and  oompositions  containing 
poison  not  outwardly  or  of  their  own  force 
dangerous  or  injurious  to  life,  health,  or 
property,  as  being  a  delegation  of  legisla- 
tive power,  for,  conceding  the  provision 
to  be  valid,  it  limits  the  power  to  make 
rules  and  regulations  to  the  matter  of 
preparation  ajid  packing,  and  no  rule  or 
regulation  of  such  a  character  is  alleged 
to  have  been  violated." 

Validity  of  regulations. —  The  Post- 
master General  i«  not  authorised  to  per- 
mit the  transmission  through  the  mails 


of  poisons  and  articles  and  compositions 
containing  poisons  not  outwardly  or  of 
their  own  force  dangerous  or  injurious  to 
life,  health  or  property  under  such  rules 
and  regulations  as  he  shall  prescribe. 
The  power  to  prescribe  rules  and  regula- 
tions is  restricted  to  the  preparation  and 
packing  of  such  articles.  Therefore  the 
general  power  to  permit  the  transmission 
through  the  mails  of  poisons  and  articles 
and  compositions  containing  poison,  un- 
der such  rules  and  regulations  as  to 
preparation  and  packing  did  not  carry 
with  it  the  power  to  prescribe  that  such 
articles  could  only  be  mail^  by  the  manu- 
facturer thereof  or  dealer  therein  to  li- 
censed physicians,  surgeons,  pharmacists, 
and  dentists.  Bruce  r.  U.  S.,  (C.  C.  A. 
8th  Cir.  1912)  202  Fed.  98,  120  C.  C.  A. 
370. 


Seo.  218.  [Counterfetting  moiLey  orders.]  Whoever,  with  intent  to 
defraud,  shall  falsely  make,  forge,  counterfeit,  engrave,  or  print,  or  cause 
or  procure  to  be  falsely  made,  forged,  counterfeited,  engraved,  or  printed, 
or  shall  willingly  aid  or  assist  in  falsely  making,  forging,  counterfeiting, 
engraving,  or  printing,  any  order  in  imitation  of  or  purporting  to  be  a 
money  order  issued  by  the  Post-Offlce  Department,  or  by  any  postmaster 
or  agent  thereof ;  or  whoever  shall  forge  or  counterfeit  the  signature  of  any 
postmaster,  assistant  postmaster,  chief  clerk,  or  clerk,  upon  or  to  any  money 
order,  or  postal  note,  or  blank  therefor  provided  or  issued  by  or  under  the 
direction  of  the  Post-Gfiaee  Department  of  the  United  States,  or  of  any 
foreign  country,  and  payable  in  the  United  States,  or  any  material  signa- 
ture or  indorsement  tiiereon^  or  any  material  signature  to  any  receipt  or 
certificate  of  identification  thereon ;  or  shall  falsely  alter,  or  cause  or  pro- 
cure to  be  falsely  altered  in  any  material  respect,  or  knowingly  aid  or  assist 
in  falsely  so  altering  any  such  money  order  or  postal  notes;  or  shall, 
with  intent  to  defraud,  pass,  utter,  or  publish  any  such  forged  or  altered 
money  order  or  postal  note,  knowing  any  material  signature  or  indorse- 
ment thereon  to  be  false,  forged,  or  counterfeited,  or  any  material  altera- 
tion therein  to  have  been  falsely  made;  or  shall  issue  any  money  order  or 
postal  note  without  having  previously  received  or  paid  the  full  amount 
of  money  payable  therefor,  with  the  purpose  of  fraudulently  obtaining  or 
receiving,  or  fraudulently  enabling  any  other  person,  either  directly  or 
indirectly,  to  obtain  or  receive  from  the  United  States,  or  any  officer, 
employee,  or  agent  thereof,  any  sum  of  money  whatever ;  or  shall,  with 
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intent  to  defraud  the  United  States,  or  any  person,  transmit  or  present  to, 
or  cause  or  procure  to  be  transmitted  or  presented  to,  any  officer  or 
employee,  or  at  any  office  of  the  Government  of  the  United  States,  any 
money  order  or  postal  "note,  knowing  the  same  to  contain  any  forged  or 
counterfeited  signature  to  the  same,  or  to  any  material  indorsement, 
receipt,  or  certificate  thereon,  or  material  alteration  therein  unlawfully 
made,  or  to  have  been  unlawfully  issued  without  previous  payment  of  the 
amount  required  to  be  paid  upon  such  issue,  shall  be  fined  not  more  than 
five  thousand  dollars,  or  imprisoned  not  more  than  five  years,  or  both. 
[35  Stat,  L.  1131.] 

This  section  was  drawn  from  R.  S.  sec.  5463  (Act  of  June  8,  1872,  ch.  336,  17  Stat. 
L.  298,  as  amended  by  an  Act  of  Jan.  3,  1887,  ch.  13,  §  2,  24  Stat.  L.  35d),  and  from 
an  Act  of  June  18,  1888,  ch.  392,  §  2,  25  Stat.  L.  187,  both  of  which  were  repealed  by 
section  341,  infra,  this  title. 

In  combining  these  sections  of  kindred  character  it  has  been  necessary  to  transpose 
the  language  and  to  omit  duplication.  The  section  has  also  been  enlarged  properly  to 
cover  the  subject,  and  changed  to  permit  of  both  fine  and  imprisonment.  A -provision 
appearing  in  the  former  s€^ion8  that  imprisonment  should  be  "  at  hard  labor "  has 
been  omitted. 


The  word  "alter,"  as  used  in  this  sec- 
tion, describes  an  act  not  distinctly  cov- 
ered or  embraced  by  any  preceding  word. 
U.  S.  V.  CreciliuB,  (E.  D.  Mo.  1888)  34 
Fed.  30. 

Common-law  crime  of  forgery. —  The 
crime  defined  in  this  statute  is  the  com- 
mon-law crime  of  forgery,  with  reference 
to  a  postal  money  order.  To  **  falsely 
make,     forge,     counterfeit,     engrave,     or 

Srint"  are  all  cognate  terms,  used  to  de- 
ne or  deiiignate  the  crime  of  forgery  in 
some  of  its  many  phases.  Ex  p,  Hibbs, 
(D.  C.  Ore.  1886)^28  Fed.  421. 

Defined. —  Forgery  is  the  fraudulent 
making  or  alteration  of  a  writing,  to  the 
prejudice  of  another  man's  right.  U.  S. 
t?.  Long,  (S.  D.  Ga.  1887)  30  Fed.  678. 

Intent. —  In  oriler  to  find  the  intent  to 
defraud  a  particular  perHon,  it  is  not 
necessary  that  there  should  be  evidence 
to  show  that  the  accused  had  that  par- 
ticular person  in  contemplation  at  the 
time  of  the  forgery.  It  is  sufficient  if  the 
forgerv  would  have  the  effect  of  defraud- 
ing him.  U.  S.  r.  Long,  (S.  D.  Ga.  1887) 
30  Fed.  678. 

SimUar  name. —  One  may  be  guilty  of 
forgery  if  he  fraudulently  signs  his  name, 
although  it  is  identical  with  the  name  of 
the  person  who  should  have  signed.  U.  S. 
15.  Long,  (S.  D.  Ga.  1887)  30  Fed.  678. 

Impersonation  of  payee.—  If  the  accused 
falsely  represented  himself  to  be  the  payee 
of  the  money  order,  it  is  a  circumstance 
tending  to  impeach  his  good  faith,  and 
such  misrepresentation  may  be  as  well 
effected  by  acts  as  by  words.  Thus,  if  he 
presented  himself  before  the  paying  official 
and,  presenting  the  order,  signed  it  as  if 
he  were  the  person  for  whom  it  was  in- 
tended, he  as  well  defrauds  as  if  he  had 
declared  himself  the  payee.  U.  S.  v.  Long, 
(S.  D.  Ga.  1887)  30  Fed.  678. 


Indictment. —  An  indictment  under  this 
section  charging  a  postmaster  with 
issuing  postal  money  orders  without 
authority  and  without  the  prepayment 
of  the  sum  named,  on  the  pretended  ap- 
plication of  a  fictitious  person,  which 
orders  were  subsequently  negotiated  by 
him  under  this  fictitious  name,  suffi- 
ciently charges  the  tsommon-law  offense  of 
forgery  to  render  the  defendant  liable  to 
extradition  under  the  treaty  of  1842  with 
Great  Britain.  Bw  p,  Hibbs,  (D.  O.  Ore. 
1886)  26.  Fed.  421. 

An  indictment  charging  defendant  with 
having  forged  a  material  indorsement 
upon  a  post  office  money  order,  with  intent 
to  defraud  a  certain  private  person,  is 
sufficient.  "  This  statute  nrakes  an  intent 
to  defraud  one  of  the  elements  of  the 
offense,  but  the  fact  that,  in  this  instance, 
the  intent  charged  was  to  defraud  C.  M. 
Cady,  does  not  change  the  character  of 
the  act.  It  was  still  an  act  which  the 
United  States  has  the  authority  to  pimish, 
for  the  better  protection  of  money  orders 
lawfully  issued  by  the  United  States." 
U.  S.  V.  Morris,  (1879)  16  Blatchf.  133, 
26  Fed.  Cas.  No.  16,813. 

Former  convictions  aa  a  defense. — A  de- 
fendant convicted  imder  section  210  (see 
supra,  p.  788),  for  isfiuing  a  money 
order  without  receiving  money  therefor 
may  not  plead  his  conviction  as  a  defense 
to  a  prosecution  under  this  section  for 
fraudulently  issuing  money  orders  without 
receiving  money  therefor,  as  the  offense 
is  against  a  different  statute,  covering  dif- 
ferent elements,  and  requiring  additional 
proof.  U.  S.  t?.  Komie,  (N.  D.  111.  1912) 
194  Fed.  567. 

Sentence. —  "If  this  section  (R.  S.  sec. 
5463,  embodied  herein),  were  before  us 
for  construction,  unaffected  by  precedent, 
we  should  be  disposed  to  hold  that  it  wu 


PENAL  LAWS  (Secs.  219,  220) 


849 


intended  to  provide  for  the  punishment  of 
two  distinct  offenses,  one  of  forging  or 
altering  a  money  order  and  one  of  uttering 
the  same,  and  that  the  first  two  counts 
of  the  indictment  which  is  before  us  charge 
distinct  and  separate  crimes,  punishable 
by  separate  sentences.  But  it  has  been  gen- 
erally held  that  the  forging  and  uttering 
of  a  forged  instrument  are  parts  of  one 
transaction )  and  that,  where  the  different 
counts  of  an  indictment  charge  different 
crimes  which  are  parts  of  a  single  trans- 
action, the  sentence  based  on  a  gen<eral 


verdict  or  plea  of  guilty  must  impose  only 
one  penalty,  and  that  a  separate  sentence 
for  each  count  is  erroneous  and  void. 
Ex  p.  Joyce,  [1877]  23  Int.  Rev.  Rec.  297, 
13  Fed.  Gas.  No.  7,556;  Parker  v.  People, 
[18«0]  97  111.  32;  In  re  Walsh,  (1893]  37 
Neb.  454,  &(^  N.  W.  1075;  Devere  V.  State, 
[1890]  3  Ohio  Cir.  Dec.  249,  6  Ohio  Cir. 
Ct.  509;  Lovejoy  r.  State,  [1898]  40  Tex. 
Grim.  89,  48  S.  W.  520."  U.  S.  v.  Car- 
penter, (C.  C.  A.  9th  Cir.  1907)  151  Fed. 
214,  81  G.  C.  A.  194,  10  Ann.  Gas.  509, 
9  L.  R.  A.  (N.  S.)   1043. 


Sec.  219.  [Ctounterfeitixig  postage  stamps.]  Whoever  shall  forge  or 
counterfeit  any  postage  stamp,  or  any  stamp  printed  upon  any  stamped 
envelope,  or  postal  card,  or  any  die,  plate,  or  engraving  therefor;  or  shall 
make  or  print,  or  knowingly  use  or  sell,  or  have  in  possession  with  intent 
to  use  or  sell,  any  such  forged  or  counterfeited  postage  stamp,  stamped 
envelope,  postal  card,  die,  plate,  or  engraving ;  or  shall  make,  or  knowingly 
use  or  sell,  or  have  in  possession  with  intent  to  use  or  sell,  any  paper  bear- 
ing the  watermark  of  any  stamped  envelope,  or  postal  card,  or  any  fraudu- 
lent imitation  thereof;  or  shall  make  or  print,  or  authorize  or  procure  to 
be  made  or  printed,  any  postage  stamp,  stamped  envelope,  or  postal  card, 
of  the  kind  authorized  and  provided  by  the  Post-Office  Department,  with- 
out the  special  authority  and  direction  of  said  department ;  or  shall,  after 
such  postage  stamp,  stamped  envelope,  or  postal  card  has  been  printed, 
with  intent  to  defraud,  deliver  the  same  to  any  person  not  authorized  by 
an  instrument  in  writing,  duly  executed  under  the  hand  of  the  Postmaster- 
General  and  the  seal  of  the  Post-Office  Department,  to  receive  it,  shall  be 
fined  not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than  five 
years,  or  both.     [35  Stat.  L.  1132.] 

This  section  was  drawn  from  R.  S.  sec.  5464  (Act  of  June  8,  1872,  ch.  335,  17  Stat. 
I*  305),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  aa 
follows : 

''  Sec.  5464.  Any  person  who  shall  forge  or  counterfeit  any  postage-stamp,  or  any 
stamp  printed  upon  any  stamped  envelope,  postal  card,  or  any  die,  plate,  or  engraving 
therefor;  any  person  who  shall  miUce,  or  print,  or  knowingly  use  or  sell,  or  have  in 
possession,  with  intent  to  use  or  seir,  any  such  forged  or  counterfeited  postage-stamp, 
stamped  envelope,  postal  card,  die,  plate,  or  engraving;  any  person  who  shall  make,  or 
knowingly  use  or  sell,  or  have  in  possession,  with  intent  to  use  or  sell,  any  naper  bear- 
ing the  water-mark  of  any  stamped  envelopie,  postal  card,  or  any  fraudulent  imitation 
thereof;  any  person  who  shall  make  or  print,  or  authorize  or  procure  to  be  made  or 
printed,  any  postage- stamp,  stamped  envelope,  or  postal  card,  of  the  kind  authorized 
and  provided  by  the  Post-Office  Department,  without  the  special  authority  and  direc- 
tion of  the  Department;  any  person  who  shall,  after  such  postage-stamp,  stamped 
envelope,  or  postal  card,  have  been  printed,  and  with  intent  to  defraud  the  postal 
revenue,  deliver  the  same  to  any  person  not  authorized  by  an  instrument  of  w^riting, 
duly  executed  under  the  hand  of  the  Postmaster-General  and  the  seal  of  the  Post-Office 
Department,  to  receive  them,  shaU  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  at  hard  laoor  not  more  than  five  years,  or  by  both  such  fine 
and  imprisonment." 

Slight  verbal  changes  were  made  in  this  section,  the  words  **  the  postal  revenue " 
which  had  appeared  after  the  words  ''with  intent  to  defraud"  were  omitted,  and  the 
words  '*  at  hard  labor  "  which  had  appeared  in  the  provision  relating  to  imprisonment 
were  omitted. 


Sec.  220.  [Counterfeiting,  etc.,  foreign  stamps.]  Whoever  shall  forge, 
or  counterfeit,  or  knowingly  utter  or  use  any  forged  or  counterfeited  post- 
age stamp  of  any  foreign  government,  shall  be  fined  not  more  than  five 
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hundred  dollars;  or  imprisoned  not  more  than  five  years,  or  both.    [35  8tai* 
L.  1132,] 

This  section  was  drawn  from  R.  S.  sec.  5465  (Act  of  June  8,  1872,  ch.  335,  17  8tat. 
L.  306),  which  was  repealed  by  section  341,  wfra,  this  title,  and  which  read  as 
follows : 

"  Sbo.  5465.  Any  person  who  shall  forge  or  counterfeit  or  knowingly  ntter  or  use 
any  forged  or  counterfeited  postage-stamp  of  any  foreign  government,  shall  be  pun- 
ished by  imprisonment  at  hard  labor  of  not  less  than  two  nor  more  than  ten  years. ' 

This 'section  is  amended  by  providing  a  fine  as  part  of  the  punishment  and  by  reduc- 
ing the  maximum  penalty  from  ten  to  five  years,  by  providing  that  both  fine  and 
imprisonment  may  be  imposed,  and  by  omitting  the  provision  relating  to  punishment 
"  at  hard  labor." 

Sbg.  221.  [Inclosing  higbor  class  in  lower  class  matter.]  Matter  of 
the  second,  third,  or  fourth  class  containing  any  writing  or  printing  in 
addition  to  the  original  matter,  other  than  as  authorized  by  law,  shall  not 
be  admitted  to  the  mails,  nor  delivered,  except  upon  payment  of  postage 
for  matter  of  the  first  class,  deducting  therefrom  any  amount  which  may 
have  been  prepaid  by  stamps  affixed,  unless  by  direction  of  the  Postmaster- 
General  such  postage  shall  be  remitted.  Whoever  shall  knowingly  conceal 
or  inclose  any  matter  of  a  higher  class  in  that  of  a  lower  class,  and  deposit 
or  cause  the  same  to  be  deposited  for  conveyance  by  mail,  at  a  less  rate 
than  would  be  charged  for  such  higher  class  matter,  shall  be  fined  not  more 
than  one  hundred  dollars.    [35  Stat.  L.  1132.] 

This  section  was  drawn  from  R.  S.  sec  3887  (Act  of  June  8,  1872,  ch.  336,  17  Stat. 
L.  301),  and  the  Act  of  Jan.  20,  1888,  ch.  2,  §  2,  25  Stat.  L.  2,  both  of  which  were 
repealed  by  section  341,  infra,  this  title. 

The  two  sections  here  revised  largely  cover  the  same  ground,  and  the  later  section 
may  be  said  to  supersede  the  former  one.  Matter  not  necessary  to  perfect  the  criminal 
portions  of  the  section  has  been  omitted,  and  the  language  modified  so  as  to  require 
payment  of  postage  at  first-class  rates  when  any  unauthorised  writing  or  printing  is 
written  upon  or  indorsed  within  matter  of  the  lower  classes. 

R.  S.  sec.  3887  provided  a  penalty  of  five  dollars,  and  the  Act  of  Jan.  20,  1888,  ch.  2, 
i  2,  provided  a  penalty  of  ten  dollars. 

The  Act  of  March  3,  1879,  ch.  180,  §  23,  20  Stat.  L.  361,  which  was  repealed  by  sec- 
tion 341,  infra,  this  title,  contained  provisions  similar  to  those  of  the  text,  except 
that  a  penalty  of  ten  dollars  was  miposed,  and  contained  a  further  proviso  as 
follows:  *'  That  nothing  herein  contained  shall  be  so  construed  as  to  prevent  publishers 
of  the  second  class  and  news  agents  from  inclosing,  in  their  publications,  biUs,  receipts 
and  orders  for  subscription  thereto ;  but  such  bills,  receipts,  and  orders  shall  be  in  such 
form  as  to  convey  no  other  information  than  the  name,  location,  and  subscription  price 
of  the  publications  to  which  they  refer."  However,  provisions  similar  to  this  proviso 
have  been  incorporated  in  subsequent  legislation  relating  to  this  subject.    See  Fostal 

SISVICBl 

Seo.  222.  [Postmaster  illegally  approving  bond,  etc.]  Whoever,  being 
a  postmaster,  shall  afiix  his  signature  to  the  approval  of  any  bond  of  a 
bidder,  or  to  the  certificate  of  sufficiency  of  sureties  in  any  contract,  before 
the  said  bond  or  contract  is  signed  by  the  bidder  or  contractor  and  his 
sureties,  or  shall  knowingly,  or  without  the  .exercise  of  due  diligence, 
approve  any  bond  of  a  bidder  with  insufficient  sureties,  or  shall  knowingly 
make  any  false  or  fraudulent  certificate,  shall  be  forthwith  dismissed  from 
office  and  be  thereafter  disqualified  from  holding  the  office  of  postmaster; 
and  shall  also  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned 
not  more  thwi  one  year,  or  both.    [35  Stat.  L.  1133.]  . 

This  section  was  drawn  from  R.  S.  sec.  3947  (Act  of  June  8,  1872,  ch.  336,  17  Stat 
L.  313),  and  the  Act  of  June  23,  1874,  ch.  456,  §  12,  18  Stat.  L.  235,  which  amoided 
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the  Act  from  which  R.  S.  sec.  3947  was  drawn,  said  amending  Act  and  the  Revised 
Statute  sections  both  being  repealed  by  section  341,  tnfro,  this  title. 

B.  S.  sec.  3947  provided  for  a  maximum  fine  of  $1,000,  and  both  said  section  and  the 
amending  Act  of  June  23,  1874,  ch.  456,  |  12,  provided  that  the  offeader  should  be 
deemed  guilty  of  a  misdemeanor;  but  in  the  last  cited  Act  the  maximum  fine  was  fixed, 
aa  in  the  text«  at  $5^000. 

Sec.  223.  [False  evidence  as  to  second-class  matter.]  Whoever  shall 
knowingly  submit  or  cause  to  be  submitted  to  any  postmaster  or  to  the 
Post-OflSce  Department  or  any  officer  of  the  postal  service,  any  false  evi- 
dence relative  to  any  publication  for  the  purpose  of  securing  the  admission 
thereof  at  the  second-class  rate,  for  transportation  in  the  mails,  shall  be 
fined  not  more  than  five  hundred  dollars.     [35  Stat.  L.  1133.] 

This  section  was  drawn  from  an  Act  of  March  3,  1879,  ch.  180,  S  13,  20  Stat.  L.  350, 
as  amended  by  an  Act  of  June  18,  1S88,  ch.  394,  {  1,  25  Stat.  L.  187,  and  as  again 
amended  by  an  Act  of  March  2,  1906,  ch.  1304,  33  Stat.  L.  823.  All  of  these  Acts  were 
r^ealed  by  section  341,  infra,  this  title,  and  the  Act  as  last  amended  was  as  foUows: 

"  That  any  person  who  aliall  submit  or  cause  to  be  submitted  to  any  postmaster  or  to 
the  Post-Office  Department  or  any  officer  of  the  postal  service  false  evidence,  relative 
to  any  publication  for  the  purpose  of  securing  the  admission  thereof  at  the  second- 
class  rate  for  transportation  in  the  mails,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
for  every  such  offense,  upon  conviction  thereof,  shaU  be  punished  by  a  fine  of  not  less 
than  one  hundred  nor  more  than  five  hundred  dollars." 

The  only  material  changes  made  by  this  section  were  in  respect  of  the  punishment 
provided. 

Sec.  224.  [Inducing  or  prosecuting  false  claims.]  Whoever  shall  make, 
allege,  or  present,  or  cause  to  be  made,  alleged,  or  presented,  or  assist,  aid, 
or  abet  in  making,  alleging,  or  presenting,  any  claim  or  application  for 
indemnity  for  the  loss  of  any  registered  letter,  parcel,  package,  or  other 
article  or  matter,  or  the  contents  thereof,  knowing  such  claim  or  applica- 
tion to  be  false,  fictitious,  or  fraudulent;  or  whoever  for  the  purpose  of 
obtaining  or  aiding  to  obtain  the' payment  or  approval  of  any  such  claim 
or  application,  shall  make  or  use,  or  cause  to  be  made  or  used,  any  false 
statement,  certificate,  affidavit,  or  deposition;  or  whoever  shall  knowingly 
and  willfully  misrepresent,  or  misstate,  or,  for  the  purpose  aforesaid  shall 
knowingly  and  willfully  conceal  any  material  fact  or  circumstance  in 
respect  of  any  such  claim  or  application  for  indemnity,  shall  be  fined  not 
more  than  five  hundred  dollars,  or  imprisoned  not  more  than  one  year,  or 
both.    [35  Stat.  L.  1133.] 

This  section  is  new,  and  is  designed  to  punish  the  making  of  false  claims  for  the  loss 
of  any  registered  matter. 
Making  false  claims  generaUy,  see  section  35  of  this  Code,  8upray  p.  523. 

Sec.  225.  [Misappropriation  of  postal  funds  or  property.]  Whoever, 
being  a  postmaster  or  other  person  employed  in  or  connected  with  any 
branch  of  the  postal  service,  shall  loan,  use,  pledge,  hypothecate,  or  con- 
vert to  his  own  use,  or  shall  deposit  in  any  bank,  or  exchange  for  other  funds 
or  property,  except  as  authorized  by  law,  any  money  or  property  coming 
into  his  hands  or  under  his  control  in  any  manner  whatever,  in  the  execu- 
tion or  under  color  of  his  office,  employment,  or  service,  whether  the  same 
shall  be  the  money  or  property  of  the  United  States  or  not ;  or  shall  fail 
or  refuse  to  remit  to  or  deposit  in  the  Treasury  of  the  United  States  or  in  a 
designated  depository,  or  to  account  for  or  turn  over  to  the  proper  officer 
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or  agent ;  any  such  money  or  property,  when  required  so  to  do  by  law  or 
the  regulations  of  the  Post-Office  Department,  or  upon  demand  or  order 
of  the  Postmaster-General,  either  directly  or  through  a  duly  authorized 
officer  or  agent,  shall  be  deemed  guilty  of  embezzlement;  and  every  such 
person,  as  well  as  every  other  person  advising  or  knowingly  participating 
therein,  shall  be  fined  in  a  sum  equal  to  the  amount  or  value  of  the  money 
or  property  embezzled,  or  imprisoned  not  more  than  ten  years,  or  both. 
Any  failure  to  produce  or  to  pay  over  any  such  money  or  property,  when 
required  so  to  do  as  above  provided,  shall  be  taken  to  be  prima  facie  evi- 
dence of  such  embezzlement ;  and  upon  the  trial  of  any  indictment  against 
any  person  for  such  embezzlement,  it  shall  be  prima  facie  evidence  of  a 
balance  against  him  to  produce  a  transcript  from  the  account  books  of  the 
Auditor  for  the  Post-Office  Department.  But  nothing  herein  shall  be  con- 
strued to  prohibit  any  postmaster  depositing,  under  the  direction  of  the 
Postmaster-General,  in  a  national  bank  designated  by  the  Secretary  of 
the  Treasury  for  that  purpose,  to  his  own  credit  as  postmaster,  any  funds 
in  his  charge,  nor  prevent  his  negotiating  drafts  or  other  evidences  of  debt 
through  such  bank,  or  through  United  States  disbursing  officers,  or  other- 
wise, when  instructed  or  required  so  to  do  by  the  Postmaster-General,  for 
the  purpose  of  remitting  surplus  funds  from  one  post-office  to  another. 
[35  Stat  L.  1133.] 

This  seotion  was  drawn  from  a  part  of  R.  S.  sec.  4046  (Aot  of  June  8,  1872,  ch.  335, 
17  Stat.  L.  299;  Act  of  March  3,  1873,  ch.  272,  17  Stat.  L.  607),  which  was  in  part 
repealed  by  section  341  this  title;  liifra,  and  R.  S.  sec.  4053  (Act  of  June  8,  1872,  ch. 
335,  17  Stat.  L.  2!91),  which  was  repealed  in  toto  by  sectitm  341,  infra,  this  title. 
The  sections  so  repealed  were  as  follows: 

"  Sec.  4046.  Every  postmaster,  assistant,  clerk,  or  other  person  employed  in  or  con- 
nected with  the  business  or  operations  of  any  money-order  office  who  converts  to  his 
own  use,  in  any  way  whatever,  or  loans,  or  deposits  in  any  bank,  except  as  authorized 
by  this  Title,  or  exchanges  for  other  funds,  any  portion  of  the  money-order  funds,  shall 
be  deemed  guilty  of  embezzlement ;  and  any  such  person,  as  weU  as  every  other  person 
advising  or  participating  therein,  shall,  for  every  such  offense,  be  imprisoned  for  not 
less  than  six  months  nor  more  than  ten  years,  and  be  fined  in  a  sum  equal  to  the 
amount  embezzled;  and  anv  failure  to  pay  over  or  produce  any  money-order  funds  in- 
trusted to  such  person  shall  be  taken  to  be  prima-facie  evidence  of  embezzlement;  and 
upon  the  trial  of  any  indictment  against  any  person  for  such  embezzlement,  it  shall  be 
prima-facie  evidence  of  a  balance  against  him  to  produce  a  transcript  from  the  money- 
order  account-books  of  the  Sixth  Auditor.  But  nothing  herein  contained  shall  be  con- 
strued to  prohibit  any  postmaster  depositing,  under  the  direction  of  the  Postmaster- 
General,  in  a  national  bank  designated  by  the  Secretary  of  the  Treasury  for  that  pur- 
pose, to  his  own  credit  as  postmaster,  any  money-order  or  other  funds  in  his  charge, 
nor  prevent  his  negotiating  drafts  or  other  evidences  of  debt  through  such  bank,  or 
through  United  States  disbursing  officers,  or  otherwise,  when  instructed  or  required  to 
do  so  by  the  Postmaster-Greneral,  for  the  purpose  of  remitting  surplus  money-order 
funds  from  one  post-office  to  another,  to  be  used  in  payment  of  money-orders.     .     .    ." 

"Sec.  4053.  Any  officer,  agent,  postmaster,  clerk,  or  other  person  employed  in  any 
branch  of  the  postal  service  having  temporary  custody  of  any  money  taken  from  dead 
letters;  any  money  derived  from  the  sale  of  waste  paper  or  other  public  property  of 
the  Post-Onice  Department;  or  any  monev  derived  from  any  other  source  which  by  law 
is  part  of  the  postal  revenues,  who  shall  willfully  neglect  to  deposit  the  same  in  the 
Treasury  of  the  United  -States,  or  in  some  other  depository  authorized  to  receive  the 
same,  shall  be  deemed  guilty  of  embezzlement,  and  be  punisnable  by  a  fine  of  not  more 
than  double  the  sum  so  retained,  or  by  imprisonment  for  not  more  than  three  years,  or 
both.  And  any  person  intrusted  by  law  with  the  sale  of  postage-stamps  or  stamped 
envelopes,  who  shall  refuse  or  neglect  to  account  for  the  same,  or  who  shall  pledge  or 
hypothecate  or  unlawfully  dispose  of  them,  for  any  purpose  whatever,  shall  be  deemed 
guilty  of  embezzlement,  and  shall  be  punishable  by  the  like  fine  and-  imprisonment  as 
are  provided  in  this  section  for  the  embezzlement  of  money." 

For  the  unrepealed  part  of  R.  S.  sec.  4046,  not  quoted  here,  see  Postal  Sebvice. 

Those  two  sections  have  been  combined  and  so  amended  as  to  reach  all  such  cases 
which  may  arise  in  connection  vrith  the  operations  of  the  postal  servioe. 
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Embeszlement  —  Bj^  postmaster.-- "  It 
is  evident  that  an  embezzlement,  such  m 
is  contemplated  by  this  section  [R.  S.  sec. 
4046,  embodied  herein],  may  be  proved 
in  either  one  of  two  ways :  First,  by  show- 
ing that  in  point  of  fact  the  postmaster 
has  converted  to  his  own  use  money-order 
funds.  Second,  by  his  failure  to  pay  over 
such  funds  when  required,  either  by  the 
law  or  regulations,  or  when  demand  is 
made  by  an  officer  authorized  for  that  pur- 
pose. It  would  seem  that  the  agreed  state- 
ment of  facts  substantiates  the  embezzle- 
meiit  by  both  these  methods,  and  although 
it  is  true  that  the  funds  were  subsequently 
paid  in  to  the  Cleveland  post  oflSce,  and 
although  it  may  also  be  and  probably  was 
true  that  these  funds  when  thus  converted 
were  intended  and  expected  to  be  replaced, 
so  that  the  government  should  sustain  no 
loss,  which  go  very  far  towards  mitigat- 
ing the  offense,  yet  it  is  obvious  that  the 
enforcement  of  this  section,  in  all  its 
strictness,  is  essential  to  this  class  of  gov- 
ernment fund's,  and  to  the  discouragement 
of  pdstmasters  from  even  temporarily 
using  them  for  private  purposes.  The  in- 
tention of  replacing  them,  however  hon- 
estly entertained,  cannot  be  accepted  as 
an  excuse  or  apology  for  violating  the  law, 
as  one  may  be  disappointed  by  unexpected 
circumstances,  and  thus  not  only  endanger 
the  mcmeys  of  the  government,  but  involve 
himself  in  difficulty  and  criminal  prosecu- 
tion. The  law  intends  that  funds  of  this 
character  should  be  kept  absolutely  sepa- 
rate and  sacred,  as  the  best  method  not 
only  of  keeping  the  funds  themselves  se- 
cure, but  of  guarding  the  officers  them- 
selves from  temptation  and  delinquency. 
The  diversion  of  money-order  funds  in  any 
way  whatever,  prohibited  by  this  section, 
or  for  any  time  however  short,  constitutes 
embezzlement  under  this  Act,  and  is  pun- 
ishable as  such."  U.  S.  V.  Gilbert,  (1873) 
17  Int.  Rev.  Rec.  54, 25  Fed.  Caa.  No.  15,2()o. 
By  postal  clerk. —  Where  the  defend- 
ant, by  virtue  of  his  employment  as  clerk 
in  charge  of  a  branch  money-order  post 
office,  actually  converted  to  his  own  use 
money-order  funds  of  the  government  by 
ajmlying  the  same  to  the  payment  of  his 
debts,  and  he  was  able  to  effect  this  wrong- 
ful conversion  because  such  funds  were  so 
much  under  his  official  control  that  they 
were  subject  to  his  official  order,  he  is 
guilty  of  embezzlement  under  this  section. 
U.  S.  V.  Royer,  (N.  D.  Oal.  lf>03)  122  Fed. 
844. 

By  canier.— The  post  office  rcgulitions 
authorize  rural  letter  carriers  to  take  and 
receipt  for  money  from  patrons  of  their 
routes  and  to  purchase  and  forward  money 
orders  to  the  persons  or  corporations  for 
which  they  are  designed.  It  has  been 
held  that  money  received  and  receipted 
for  by  a  rural  letter  carrier  from  patrons 
of  his  route,  to  be  used  in  the  purchase 
and  forwarding  of  mcmey  orders,  while  in 


the  po8Beui(Hi  of  such  carrier  and  before 
surrender  at  the  poet  office,  did  not  con- 
stitute "  money  order  funds,''  for  the  em- 
bezzlement of  which  the  carrier  could  be 
prosecuted  under  R.  S.  sec.  4046  (embodied 
herein).  U.  S.  v.  Mann,  (S.  D.  Ga.  1*907) 
160  Fed.  552. 

Money-order  funds. —  Poet-office  money- 
order  funds  are  part  of  the  public  moneys 
of  the  United  States.  Woodruff  v.  U.  S., 
(C.  C.  Kan.  1893)  58  Fed.  766. 

Indictment  —  Sufficiency, —  An  indict- 
ment under  R.  S.  see.  4046  (embodied 
herein),  charged  that  defendant  was  a 
derk  in  charge  of  a  branch  post  office  in 
the  city  of  San  Francisco,  and  as  such 
clerk  was  intrusted  with  the  sale  of  a 
large  number  of  postage  stamps  and 
stamped  envelopes  of  the  value  of  $132.25, 
and  that  as  such  clerk  in  charge  of  said 
branch  post  office  he  feloniously  and  wil- 
fully refused  and  neglected  to  account  for 
the  postage  stamps  and  stamped  envelopes 
intrusted  to  him,  although  requested  so  to 
do.  It  was  claimed  that  the  indictment 
did  not  state  an  offense  because  it  failed 
to  charge  that  the  defendant  was  intrusted 
by  law  with  the  sale  of  the  postage  stamps 
and  stamped  envelopes  referred  to.  It 
was  held,  however,  that  while  the  indict- 
ment did  not  charge  this  in  direct  terms, 
yet  in  view  of  R.  S.  sec.  3918  (title  Postal 
Sebvecb),  providing  that  "  postage  stamps 
and  stamped  envelopes  shall  be  furnished 
by  the  postmaster-general  to  all  post- 
masters, and  shall  be  kept  for  sale  at  all 
post  offices;  and  each  postmaster  shall 
be  held  accountable  for  all  such  stamps 
and  envelopes  furnished  to  him,"  it  suffi- 
ciently appeared  from  the  facts  alleged 
that  such  was  the  case.  U.  S.  9.  Royer, 
(N.  D.  Cal,  1903)   122  Fed.  844. 

Posseasion  of  money, —  In  Corbin  t?.  U. 
S.,  (C.  C.  A.  8th  Cir.  1913)  205  Fed.  278, 
125  C.  G:  A.  114,  it  appeared  that  the  first 
count  of  the  indictment  under  which  the 
conviction  was  had  charged  that  the  ac- 
cused was  a  postmaster  at  a  place  named, 
that  as  such  postmaster  he  was  connected 
with  the  postal  service  of  the  United 
States  and  that  he  unlawfully,  knowingly 
and  feloniously  converted  to  his  own  use 
and  embezzled  a  specified  sum  of  monev 
belonging  to  the  United  States,  ivhich 
"  came  into  his  hands  and  imder  his  con- 
trol in  execution  and  by  virtue  of  his 
said  office  as  postmaster."  The  accused 
contended  that  the  count  of  the  indictment 
was  fatally  defective  because  it  did  not 
charge  that  he  had  lawful  possession  of 
the  money  "  in  a  fiduciary  capacity  at  the 
time  of  the  conversion."  In  other  words, 
it  was  claimed  that  an  affirmative  aver- 
ment of  possession  at  the  precise  time  of 
conversion  is  necessary  to  negative  a  tres- 
pass or  larceny.  The  court  said:  "We 
think  the  point  is  without  merit.  The 
charge  contains  all  the  elemental  ingredi- 
ents of  the  statutory  offense.    It  was  suffi- 
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eient  to  inform  the  accused  of  the  charge 
he  haxl  to  meet,  and  to  protect  him  from 
further  prosecution  after  conviction  or 
acquittal.  .  .  .  Here  the  charge  was  that 
while  the  accused  wa»  a  postmaster  he  un- 
lawfully and  feloniously  converted  to  his 
own  use  money  of  the  United  States  which 
came  into  his  lands  by  virtue  of  his  office. 
According  to  common  understanding  that 
means  the  money  was  in  his  official  posses- 
sion when  it  was  converted.  If  in  fact 
the  custody  so  changed  in  some  way  that 
his  act  was  larceny,  instead  of  embezzle- 
ment, it  was  a  matter  of  defense." 

Averment  that  funds  came  into  posses- 
sion  by  virtue  of  employment. — An  in- 
dictment i«  not  sufficient  where  it 
merely  avers  that  defendant  was  a  clerk 
employed  in  a  money-order  office,  and 
charges  the  offense  in  the  language  of  the 
statute,  but  it  must,  in  addition,  charge 
that  the  funds  converted  came  into  his 
possession  by  virtue  of  his  employment, 
which  is  essential  to  the  crime  of  embezzle- 
ment and  to  differentiate  it  from  larceny. 
U.  S.  r.  Allen,  (E.  D.  Ark.  1909)  150  Fed. 

Defenses — Insanity, — A  postmaster  was 
indicted  under  R.  S.  sec.  4046  (embodied 
herein),  for  the  embezzlement  of  govern- 
ment money.  The  defense  upon  the  trial 
was  based  upon  alleged  insanity,  but  this 
was  not  established  by  the  evidence, 
which  merely  showed  eccentricity.  It  was 
held  that  a  conviction  was  proper.  The 
court,  per  Seymour,  J.,  said :  "  In  this 
case  the  acts  of  the  defendant  are  the 
best  evidence  of  his  responsibility.  Dur- 
ing a  period  of  many  years  he  has  been 
guilty  of  systematic  fraud.  His  quarterly 
returns  rendered  to  the  post-office  depart- 
ment, and  sworn  to,  each  quarter  have 
been  regularly  false.  The  amrmnt  of  over- 
charges have  been  each  lime  about  the 
same,  ami  yet  have  each  time  varied.  It 
is  impossible  to  suppose  uniform  conduct 
covermg  a  series  of  years  to  be  the  result 
of  an  insanity  consisting  of  an  occasional 
incapability  of  appreciating  obligations 
when  in  a  '  state  of  depression.'  Tuc  nris- 
oner's  conduct  has  been  that  of  an  adroit 
criminal."  U.  S.  v.  Young,  (E.  D.  X.  C. 
1885)   25  Fed.  710. 

Intent. —  It  is  no  defense  to  a  prosecu- 
tion under  this  section  that  a  postmaster, 
who  had  issueil  money  orders  without  re- 
ceiving cash  therefor  at  the  time  of  issu- 
ance, did  not  intend  to  defraud  the  govern- 
ment of  the  money  used  bv  him.  Vives  v. 
XI.  S.,  (C.  C.  A.  5th  Cir."  ISOf))  92  Fed. 
355,  34  C.  C.  A.  403. 

Any  appropriation  of  money-order  funds 
by  a  posft master  to  his  own  use  is  em- 
bezzlement within  this  section  regardless 
of  the  intent  or  purpose  of  the  conversion. 
Griffin  r.  Zuber,  (1908)  52  Tex.  Civ.  App. 
288.  113  S.  W.  961. 

Evidence  —  Admissibility  of  transcript. 
— "  Congress   has   declared,    in   the   Act 


creating  or  defining  the  offense  (R.  S. 
sec.  4046,  embodied  herein),  that  a  'tran- 
script from  the  money-order  account  books 
of  the  sixth  auditor  shall  be  prima  facie 
evidence  of  a  balance,'  and  we  fail  to  find 
anything  violative  of  defendant's  rights  in 
such  enactment.  Documentary  evidence, 
when  pertinent  and  material,  may  be  as 
competent  upon  the  trial  of  criminal  as 
upon  the  trial  of  civil  causes;  and  it  is 
not  disputable  that,  when  the  original  is 
competent,  Congress  may  give  the  like 
effect  to  a  transcript  or  copy.  ...  It 
is  true,  the  Constitution  of  the  United 
States  —  so  confidently  invoked  by  defend- 
ant's coimsel  in  his  brief  as  well  as  in  his 
oral  argument  in  support  of  his  conten- 
tion —  provides  *  that  in  all  criminal 
prosecutions  the  accused  shall  enjoy  the 
right  ...  to  be  confronted  with  the 
witnesses  against  him,'  but  clearly  no  one 
ever  seriously  contended,  at  least  before, 
that  under  this  provision  none  but  oral 
testimony  is  admissible  upon  the  trial  of 
criminal  causes.  The  record  doe&  not  dis- 
close upon  what  ground  objection  was 
made  to  the  admission  of  the  transcript 
Counsel  must  have  meant  —  for  that  is 
the  burden  of  his  oral  argument  before 
this  court  —  that  all  written  or  documen- 
tary evidence  is  inadmissible  against  a 
defendant  upon  a  criminal  trial.  In  sup- 
port of  this  position  he  cites  the  provision 
of  the  Federal  Constitution  above  set  out. 
But  that  can  have  no  such  meaning." 
U.  S.  r.  Swan,  (1893)  7  N.  M.  306,  34 
Pac.  533. 

Verdict. — ^Where  the  indictment  against 
the  defendant  contained  two  counts,  one 
for  embezzling  a  certain  amount  of  money- 
order  funds  under  R.  S.  sec.  4046  (em- 
bodied herein),  and  the  other  for  neglect- 
ing to  deposit  the  same  amount  of  the 
postal  moneys  under  R.  S.  sec.  4053  (em- 
b(Kli(»d  herein),  and  the  jury  failed  to  find 
to  which  fund  the  sum  embezzled  belonged, 
but  the  defendant  was  sentenced  to  the 
minimum  penalty  imder  these  sections, 
the  error  was  not  prejudicial.  Vives  u. 
U.  S.,  (C.  C.  A.  5th  Cir.  1899)  92  Fed. 
355,  34  C.  C.  A.  403. 

Judgment  —  Conformity  to  statute.— 
In  Woodruff  i\  U.  S.,  (C.  C.  Kan.  1893) 
58  Fed.  766  (s.  c.  (D.  C.  Kan.  1895)  68 
Fed.  036),  the  court  said:  "It  will  be 
observed  that  the  act  [R.  S.  sec.  4046 
embodied  herein]  under  which  the  de- 
fendant was  indicted  declares  that  one 
convicted  of  the  offense  therein  charged 
shall  *  be  imprisoned  for  not  less  than  six 
months  nor  more  than  ten  years,  and  be 
fined  in  a  sum  equal  to  the  amount  era- 
embezzled.'  The  sentence  in  this  case  was 
one  of  imprisonment  only,  and  not  im- 
prisonment and  fine,  as  required  by  the 
statute.  In  the  courts  of  the  United  States 
the  rule  is  well  settled  that  a  judgment 
in  a  criminal  case  must  conform  to  the 
requirements  of  the  statute,  and  that  any 
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?ariation  therefrom,  either  in  the  char- 
acter or  extent  of  the  punishment  inflicted, 
avoids  the  judgment.*'  In  the  latter  case 
Philips,  J.,  said :  "  The  trial  court,  in 
its  opinion,  being  without  authority  to 
fix  the  amount  of  the  Une  without  the 
verdict  of  the  jury  thereon,  and  the  stat- 
ute contemplating  that  the  two  issues 
of  fact  —  as  to  the  embezzlemcsnt,  and  the 
amount  thereof  —  should  be  tried  by  one 
and  the  same  jury,  and  the  defendant 
having  once  been  in  jeopardy  on  the 
issue  of   fact  as  to  the   amount  of  his 


embezzlement,  I  see  no  escape  from  the 
conclusion,  as  a  result  of  the  reversal  of 
said  judgment,  that  the  defendant  muart  go 
*  unwhipped  of  justice,'  and  be  discharged." 
Costs, — A  judgment  under  this  section 
may  include  the  costs  of  the  prosecution, 
as  R.  S.  sec.  974  (title  Costs,  vol.  2,  p. 
641),  undoubtedly  empowers  the  trial 
judge  to  award  that  the  defendant  shall 
pay  the  costs  of  the  prosecution  when  he 
IS  convicted  of  any  oflfense  not  capital. 
Whitworth  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1902)  114  Fed.  302,  52  C.  C.  A.  214. 


Sec.  226.  [Employees  not  to  become  interested  in  contracts.]  Whoever, 
being  a  person  employed  in  the  postal  service,  shall  become  interested  in 
any  contract  for  carrying  the  mail,  or  act  as  agent,  with  or  without  com- 
pensation, for  any  contractor  or  person  oflfering  to  become  a  contractor  in 
any  business  before  the  Department,  shall  be  immediately  dismissed  from 
office,  and  shall  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned 
not  more  than  one  year,  or  both.    [35  Stat.  L.  1134.] 

This  section  was  drawn  from  it  S.  sec.  412  (Act  of  June  8,  1872,  ch.  355,  17  Stat.  L. 
286),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  8bc.  412.  No  person  employed  in  the  Post-Office  Department  shall  become  interested 
in  any  contract  for  carrying  the  mail,  or  act  as  agent,  with  or  without  compensation, 
for  any  contractor  or  person  oflfering  to  become  a  contractor,  in  any  business  before  the 
Department;  and  any  person  so  offending  shaU  be  immediately  dismissed  from  oflSce, 
and  shall  be  liable  to  pay  so  much  money  as  would  have  been  realized  from  said 
contract,  to  be  recovered  m  an  action  of  debt,  for  the  use  of  the  Post-Office  Depart- 
ment." 

The  material  changes  in  this  section  consisted  in  the  substitution  of  the  initial  words 
"  Whoever  being  a  person  employed  in  the  postal  service  "  for  the  words  "  No  person 
employed  in  the  Post-office  Department,"  and  the  substitution  of  a  provision  authoriz- 
ing fine  and  imprisonment  in  lieu  of  that  authorizing  a  penalty. 

some  active  work  done  by  the  public  offi- 
cer, directed  to  influence  official  action  in 


Construction. —  To  reach  a  proper  con- 
struction of  this  section  it  should  be  read 
in  con'tiection  with  sections  109,  112  and 
113  of  the  Co<le,  supra,  pp.  655,  658,  650. 
Construing  it  in  connection  with  these 
sectionB  it  seems  obvious  that  the  pro- 
Tisions  were  aimed,  to  speak  generally, 
at  the  evil  arising  from  the  use,  by  a 
public  officer  or  employee,  of  his  official 
position  to  procure  contracts,  favors,  or 
benefits  from  the  government  of  which  he 
is  a  member.  These  statutes  all  seem  to 
have  in  view  an  act  by  the  employee  which 
shall  enter  into  the  procuring  of  some 
favor  from  the  government  and  be  influ- 
ential to  that  end.  Of  course,  the  art  of 
the  public  official  need  not  be  the  entire 
moving  cause  of  the  awarding  of  a  con- 
tract with  the  government,  or  the  procur- 
ing of  a  favor  or  benefit  therefrom,  but 
it  must  be  influential  to  that  end  and 
concerned  therewith.  Thus,  section  100 
of  the  Code  refers  to  the  prosecution  of  a 
claim  against  the  government  by  an  officer, 
etc.  Section  112  refers  to  the  procuring 
of  a  contract  or  office  from  the  gt.>vem- 
ment  by  the  public  official.  Section  113 
refers  to  services  rendered  by  the  public 
official  in  relation  to  proceedings  and  ccm- 
troversies  before  a  department,  or  a  bu- 
reau, or  a  court,  or  things  of  that  char- 
acter.     These    statutes    all    contemplate 


some  way,  before  some  department,  or 
board,  or  officer,  of  the  United  States 
government.  And  especially  section  113, 
which  describes  an  offense  very  similar 
to  that  described  in  section  226,  evidently 
does  not  refer  to  any  mere  clerical  or 
formal  acts,  such  as  writing  or  signing 
contracts,  making  out  statements,  or  the 
like;  but  refers  plainly  to  some  action 
taken  by  the  public  official  within  the 
immediate  jurisdiction  and  scope  of  the 
department  or  bureau,  and  connected  inti- 
mately, in  some  way,  with  the  action  of 
the  department  or  bureau.  I  think  section 
226  should  have  a  similar  construction 
and  that  the  word  "  agent "  in  that  sec- 
tion should  be  considered  limited  and 
qualified  by  the  succeeding  words, 
any  business  before  the  department. 
(1911)   29  Op.  Atty.-Gen.  199. 

Thus  an  employee  of  the  postal  serv- 
ice who  merely  executes  a  contract  with 
the  United  States,  or  a  department 
thereof,  on  behalf  of  a  corporation  of 
which  he  is  president,  cannot  be  said  to 
be  an  agent  lor  the  corporation  **  in  any 
business  before  the  department"  within 
the  meaning  of  this  section,  and  a  con- 
tract thus  executed  may  be  legally  entered 
into  by  the  Postmaster-General  for  what 
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are  known  as  "  printing  facing  slips  **  to  department  to  a  firm,  it  being  the  lowest 

be  used  as  labels  on  packages  of  letters.  bidder,  one  of  the  members  of  which  was 

(1911)   29  Op.  Atty.-Gen.  199.  an  officer  of  that  department;  but  if  the 

Coal  contracts. —  It  was  held  that  R.  S.  contract  was  one  for  "  carrying  the  mail " 

see.  412    (embodied  herein)    did  not  pro-  it   clearly   would  be   within   the   general 

hibit  the  Postmaster-General  from  award-  prohibition   of  that  secti(m.      ( 190a)    24 

ing  a  contract  for  furnishing  coal  for  his  Op.  Atty.-Gen.  567. 

Sec.  227.  [Fraudulent  use  of  official  envelopes.]  Whoever  shall  make 
use  of  any  official  envelope,  label,  or  indorsement  authorized  by  law,  to 
avoid  the  payment  of  postage,  or  registry  fee  on  his  private  letter,  packet, 
package,  or  other  matter  in  the  mail,  shall  be  fined  not  more  than  three 
hundred  dollars.    [35  Stat  L,  1134.] 

This  section  was  drawn  from  a  part  of  the  Act  of  March  3,  1877,  ch.  103,  §  6,  19  Stat. 
L.  336;  the  Act  of  March  8,  1879,  ch.  IdO,  §  29,  20  vStat.  L.  362,  as  amended  by  the  Act 
of  July  5,  1884,  ch.  234,  §  3,  23  Stat.  L.  158;  and  the  Act  of  July  2,  1886,  ch.  611,  24 
Stat.  L.  122.  The  part  of  section  5  of  the  Act  of  March  3,  1877,  ch.  103,  that  was  on- 
bodied  in  the  text  section  was  expressly  repealed  by  section  341,  tn/ro,  this  title^  and 
while  the  other  Acts  here  cited  were  not  repealed  they  were  superseded  by  this  secticA 
in  so  far  as  their  provisions  were  embodied  therein. 

The  several  provisions  revised  in  this  section  provided  for  a  fine  of  three  hundred 
doUars  for  their  violation;  this  has  been  changed  so  that  the  maximum  fine  shaU  not 
exceed  that  sum,  and  the  section  has  been  further  enlarged  so  as  to  punish  the  unlawful 
use  of  any  official  label  or  indorsement. 

For  other  provisions  relating  to  official  envelopes,  se^  Postal  Sbkvicss. 

Seo.  228.  [Fraudulent  increase  of  weight  of  mail.]  Whoever  shall  place 
or  cause  to  be  placed  any  matter  in  the  mails  during  the  regular  weighing 
period,  for  the  purpose  of  increasing  the  weight  of  the  mail,  with  intent 
to  cause  an  increase  in  the  compensation  of  the  railroad  mail  carrier  over 
whose  route  such  mail  may  pass,  shall  be  fined  not  more  than  twenty  thou- 
sand dollars,  or  imprisoned  not  more  than  five  years,  or  both.  [35  Stat.  L. 
1134.] 

This  section  was  drawn  from  an  Act  of  June  13,  1898,  ch.  446,  §  1,  30  Stat.  L.  442, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 
"That  any  person  or  persons  who  shall  place  or  cause  to  be  placed  any  matter  in  the 
mails  during  the  regular  weighing  perioa,  for  the  purpose  of  increasing  the  weight  of 
the  mails  with  the  intent  to  cause  an  increase  in  the  compensation  of  the  railroad  mail 
carrier  over  w^hose  route  such  mail  matter  may  pass,  shall  be  deemed  guilty  of  a  mis- 
demeanor and  shall,  on  conviction  thereof,  be  fined  not  less  than  five  hundred  doUars 
nor  more  than  twenty  thousand  dollars,  and  shall  be  imprisoned  at  hard  labor  not  less 
than  thirty  days  nor  more  than  five  years." 

The  material  changes  in  this  section  consisted  in  the  alteration  of  the  provisions 
relating  to  punishment. 

Conspiracy. —  A   conspiracy  to  defraud  indictment  should   aver  what   particular 

the  United  States  by  fraudulently  increas-  official  might  have  been  deceived   if  the 

ing  the  weight  of  mails  during  the  period  conspiracy  had  been  carried  to  a  success- 

when  they   are  being   weighed  was  held,  ful  issue.    If  the  indictment  was  intended 

prior  to  tne  enactment  of  this  section  (Act  to  charge  a  conspiracy  to  defraud  some 

of  June  13,  1898,  ch,  446,  sec.  1,  embodied  particular  person,  by  practicing  a  deceit 

herein),  to  be  punishable  under  R.  S.  sees.  upon  him,    ...     it  might  be  necessary 

5438,  5440  (repealed  by  section  341  of  the  to  aver  the  particulars  of  the  Intended 

CJode  and  embotlied  respectively  in  sections  deceit,  and  that  the  same  would  operate  to 

35  and  37  thereof),  relative  to  conspira-  deceive  the  named  person;  but  the  indict- 

cies.     U.  S.  V.  Xewton,   (S.  D.  la.  1891)  ment     against     the    present     defendants 

48  Fed.  218,  (S.  D.  la.  1802)  52  Fed.  275.  charges    a    conspiracy    to    defraud    the 

Indictment. —  "  To  sustain  a  charge  of  United  States,  the  means  to  be  employed 

conspiracy  to  defraud,  it  is  not  necessary  being  the  aid  given  the  railway  company 

to  show  that  the  contemplated  fraud  has  in    obtaining    payment   from   the    United 

been   carried   to   a   successful    issue,   nor  States  of  a  false  claim  for  services  in 

when  the  charge  is  of  a  conspiracy  to  de-  transporting  the  mails.     The  indictment 

fraud  the  United  States  by  aiding  in  ob-  avers  the  party  intended  to  be  defraiuded, 

taining  payment  of  a  false  claim,  is  it  to  wit,  the  United  States,  and  that  is  all 

necessary  to  prove  that  payment  was  in  that  is  required  in  this  particular."    U.  S. 

fact  obtained;  nor  is  it  required  that  the  t\  Newton,  (S.  D.  la.  1891)  48  Fed.  2 IS. 


PENAL  LAWS     (Secs.  229-232)  857 

Sec.  229.  [Offenses  against  foreign  mail  in  transit.]  Every  foreign  mail 
shall,  while  being  transported  across  the  territory  of  the  United  States 
under  authority  of  law,  be  taken  and  deemed  to  be  a  mail  of  the  United 
States  so  far  as  to  make  any  violation  thereof,  or  depredation  thereon,  or 
offense  in  respect  thereto,  or  any  part  thereof,  an  offense  of  the  same  grade, 
and  punishable  in  the  same  manner  and  to  the  same  extent  as  though  the 
mail  was  a  mail  of  the  United  States ;  and  in  any  indictment  or  informa- 
tion for  any  such  offense^  the  mail,  or  any  part  thereof,  may  be  alleged  to 
be,  and  on  the  trial  of  any  such  indictment  or  information  shall  be  deemed 

and  held  to  be,  a  mail  or  part  of  a  mail  of  the  United  States.    [35  Stat.  L. 

1134.] 

This  section  was  drawn  from  R.  S.  sec.  4013  (Act  of  June  8,  1872,  ch.  336,  17  Statw 
L.  217),  which  was  repealed  by  section  341,  infra,  this  title. 

No  change  was  made  in  this  section  except  the  substitution  of  the  words  "  authority 
of  law "  for  the  words  "  the  provisions  of  the  preceding  section,"  which  formerly 
appeared,  and  the  insertion  of  the  words  ^'  or  information  "  where  they  twice  appear 
following  the  word  "  indictment." 

Sec.  230.  [Oxuission  to  take  oath.]  Every  person  employed  in  the  postal 
service  shall  be  subject  to  all  penalties  and  forfeitures  for  the  violation  of 
the  laws  relating  to  such  service,  whether  he  has  taken  the  oath  of  oflSce  or 
not.     [35  Stat.  L.  1134.] 

This  section  was  a  re-enactment,  without  change,  of  R.  8.  sec.  3832  (Act  of  June  8, 
1872,  ch.  335,  17  Stat.  L.  287),  which  was  repealed  by  section  341,  infra,  this  title. 

Sec.  231.  [Definitions.]  The  words  **  postal  service/'  wherever  used  in 
this  chapter,  shall  be  held  and  deemed  to  include  the  **  Post-Office  Depart- 
ment."   [35  Stat.  L.  1134.] 

This  section  is  new.  Under  the  practice  of  the  Post  Office  Department  the  department 
proper  and  the  postal  sei-vice  a^e  considered  two  separate  branches.  This  section  is 
intended  to  avoid  the  use  of  the  words  "  Post  Office  Department "  a  great  many  times. 

For  provisions  relating  to  the  postal  service  and  the  Post  Office  Department,  see 
I*osTAL  Service. 

Chapter  Nine 

OFFENSES  AGAINST  FOREIGN  AND  INTERSTATE  COMMERCE 

®^^'  Spc 

*^^.  Dynamite,  etc.,  not  to  be  carried  on  238.  Interstate   shipment   of   intoxicating 

vessels    or    vehicles    carrying   pas-  liquors ;  delivery  of  to  be  made  only 

sengers  for  hire.  to  bona  fide  consignee. 

AA-,    Tnf^,.^f«*«  n..«,«.«*«^  r«^«»«,ioo;««  4^  239.  Common  carrier,  etc.,  not  to  collect 

2S3,  J^^'jtate  Commerce  Commission  to  purchase  price  of  intersUte   ship- 

maice    regulations   for    transporta-  ^^^^  ^^  intoxicating  liquors. 

tion  of  explosives.  240.  Packages  containing  intoxicating  U- 

234.  -i-iquid  nitroglycerine,  etc.,  not  to  be  quors    shipped   in    interstate   com- 

^^rried     on     certain     vessels     and  merce  to  be  marked  as  such. 

Vehicles.  241.  Importation  of  certain  wild  animals 

235.  :iVfa.^icing  of  packages  of  explosives;  ^^  l>irds  forbidden. 

*l^ceptive  marking  242.  Transportation  of  prohibited  animals. 

236.  I>«^_.,  V  j-i      •    •  J    i_       243.  Marking  of  packages. 

"^a.th    or    bodily   injury   caused   by  244.  Penalty  fbr  violaUon  of  three  precede 
231  1                transportation.  jng  aections. 

**^portation    and    transportation   of  245.  Importation    and    transportation   of 
1-ottery  tickets,  etc.,  forbidden.  obscene,  etc.,  books,  etc. 

'^^^^Hon-law  offenses. — "  It  is  well  settled  that  there  are  no  oomraon-law  offenses 
7tt"    -^^    the  United  States."    U.  S.  v.  Eaton,  (1892)    144  U.  S.  677,  687,  12  S.  Ct.  764, 
:   ^^    U.  S.   (L.  ed.)   591,  694.    See  also  cases  cited  in  Judigxaby,  vol.  4,  at  p.  1001, 
un  t>r    Hide-head  Common-law  jurisdiction, 

^^c.  232.  [Dynamite,  etc.,  not  to  be  carried  on  vessels  or  vehicles  cany- 
i^  passengers  for  hire.]  It  shall  be  unlawful  to  transport,  carry  or  convey, 
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any  dynamite,  gunpowder,  op  other  explosive,  between  a  place  in  a  foreign 
country  and  a  place  within  or  subject  to  the  jurisdiction  of  the  United  States, 
or  between  a  place  in  any  State,  Territory,  or  District  of  the  United  States 
or  place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  and  a 
place  in  any  other  State,  Territory,  or  District  of  the  United  States,  or  place 
noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  on  any  vessel  or 
vehicle  of  any  description  operated  by  a  common  carrier,  whldi  vessel  or 
vehicle  is  carrying  passengers  for  hire :  Provided,  That  it  shall  be  lawful  to 
transport  on  any  such  vessel  or  vehicle  small  arms  ammunition  in  any 
quantity,  and  such  fuses,  torpedoes,  rockets,  or  other  signal  devices,  as  may 
be  essential  to  promote  safety  in  operation,  and  properly  packed  and 
marked  samples  of  explosives  for  laboratory  examination,  not  exceeding 
a  net  Weight  of  one-half  pound  each,  and  not  exceeding  twenty  samples  at 
one  time  in  a  single  vessel  or  vehicle ;  but  such  samples  shall  not  be  carried 
in  that  part  of  a  vessel  or  vehicle  which  is  intended  for  the  transportation 
of  passengers  for  hire :  Provided  further,  That  nothing  in  this  section  shall 
be  construed  to  prevent'  the  transportation  of  military  or  naval  forces  with 
their  accompanying  munitions  of  war  on  passenger  equipment  vessels  or 
vehicles.     [35  Stat  L.  1134.] 

The  foregoing  section  232  and  the  following  sections  233, 234,  and  236  of  the  Code  were 
drawn  from  the  Explosives  Transportation  Act  of  May  30,  1908,  ch.  234,  35  Stat.  L. 
554,  which  was  repealed  by  section  341,  infra,  this  title.  These  sections  were  not 
in  the  bill  reported  to  Congress  by  the  committee  on  revision. 

This  section  was  drawn  from  section  1  of  said  Act  of  May  30, 1908,  ch.  234.  The  only 
changes  made  were  the  insertion  of  the  words  "  a  place  within  or  subject  to  the  juris- 
diction of  the  United  States,  or  between,"  following  the  words  "foreign  country,"  and 
the  insertion  of  the  words  "  or  place  noncontiguous  to  but  subject  to  the  jurisdiction 
thereof  "  where  they  twice  appear. 

R.  S.  sec.  6353  (Act  of  July  3,  1866,  ch.  162,  14  Stat.  L.  81),  which  was  repealed  by 
section  341,  infra,  this  title,  read  as  follows: 

'*  Sbc.  53i53.  Every  person  who  knowingly  transports,  or  delivers  or  causes  to  be 
delivered,  nitro-glycerine,  nitroleum  or  blasting-oil,  or  nitrated  oil,  or  powder  mixed 
with  any  such  oil,  or  fiber  saturated  with  any  such  bubstance  or  article,  on  board  any 
vessel  or  vehicle  whatever,  employed  in  conveying  passengers  by  land  or  water  between 
any  place  in  a  foreign  country  and  any  place  within  the  United  States,  or  between  a 
place  in  one  State,  Territory,  or  district  of  the  United  States  and  a  place  in  any  other 
State,  Territory,  or  district  thereof,  shall  be  punialied  by  fine  of  not  less  than  one 
thousand  dollars  nor  more  than  ten  thousand  dollars;  one-half  to  the  use  of  the 
informer." 

The  penalty  for  a  violation  of  the  section  given  in  the  text  is  provided  by  section  235 
of  this  Ck>de,  infra,  p.  860. 

For  other  provisions  relating  to  the  transportation  of  explosivee  and  infliaBimable 
materials,  see  Cabbiebs,  vol.  2,  p.  17. 


Nature  of  statute. —  This  and  the  fol- 
lowing sections  231-235  of  the  Code  **  are 
important  regulations  of  commerce,  de- 
signed for  the  protection  of  the  lives  of 
passengers  and  others,  and  must  also  be 
regarded  as  an  important  safeguard  for 
the  prevention  of  the  use  of  instrumen- 
talies  of  interstate  and  foreign  commerce 
in  aid  of  crimes  which  involve  the  use  of 
high  explosives  "  and  a  violation  of  them 
was  regarded  by  Congress  as  of  such 
serious  character  as  to  rank  as  a  felony. 
Horn  t;.  Mitchell,  (C.  C.  A.  1st  Cir.  1916) 
232  Fed.  819,  147  C.  C.  A.  13. 

Application  —  Generally, —  These  sec- 
tions do  not  make  illegal  the  transporta- 
tion of  explosives,  but  only  their  trans- 
portation on  vessels  or  vehicles  operated 


by  a  conunon  carrier,  and  carrying  pas- 
sengers for  hire  or  otherwise  in  violation 
of  their  provisions.  The  mode  of  convey- 
ance rather  than  the  transportation  itaelf 
is  the  ground  of  offense,  and  a  disregard 
of  the  safety  of  fellow  passengers  on 
trains  engaged  in  interstate  commerce, 
and  a  violation  of  the  statutory  regula- 
tions of  interstate  commerce  constitute 
the  gravamen  of  the  offense.  Horn  v. 
Mitchell,  (C.  C.  A.  1st  Cir.  1916)  232 
Fed.  819,   147  C.  C.  A.   13. 

The  contention  that  sections  232-235 
were  intended  to  be  applicable  to  com- 
merce carriers  only  and  not  to  passengers 
or  persons  traveling  on  the  trains,  is  un- 
tenable, both  under  the  language  of  each 
of  the  provisions,  and  in  view   of  their 
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obvious  purpose,  to  prohibit  carriage  in 
any  manner  of  the  explosives  named  on  a 
passenger  train  engagedi  in  interstate 
commerce,  in  a  "  vehicle  "  thereof  "  cari-y- 
ing  passengers  for  hire."  That  each  is 
applicable  alike  to  possible  cases  of  such 
damage  endangering  the  lives  of  pas- 
sengers,  either  by  common  carrier  or  em- 
ployees thereof,  or  by  any  person  travel- 
ing on  such  vehicle,  cannot  be  doubted. 
Ryan  v.  U.  S.,  (C.  C.  A.  7th  Cir.  1914) 
216  Fed.  13,  132  C.  C.  A.  257. 

When  freight  train  regarded  aa  pas- 
9enger  train. —  Upon  an  indictment  charg- 
ing the  offense  of  causing  nitro-glycerine 
to  be  transported  on  a  passenger  train, 
the  court  charged  the  jury  that  "  a  freight 
train  may  be  regarded  as  a  passenger 
train  when  passengers  are  conveyed  for 


compensation  in  any  kind  of  ears  by  au- 
thority of  the  railway  company."  U.  S. 
V.  Saul,  (W.  D.  N.  C.  1893)  68  Fed.  763. 

Dynamite, —  The  offense  of  causing 
nitro-glycerine  to  be  transported  on  a 
pastienger  train  is  committed  where  the 
evidence  shows  that  the  commodity  car- 
ried is  known  commercially  as  dynamite, 
which  is  made  by  mixing  nitroglycerine 
with  some  solid  and  inert  absorbent  sub- 
stance, and  contains  no  other  explosive 
ingredient.  U.  S.  v.  Saul,  (W.  D.  N.  0. 
1893)  58  Fed.  763.  To  the  same  effect 
see  Ryan  v.  U.  S.,  (C.  C.  A.  7th  Cir.  1914) 
216  Fed.  13,  132  C.  C.  A.  267. 

Indictment. —  Sufficioncv,  see  Ryan  v. 
U.  S.,  (C.  C.  A.  7th  Cir."  1914)  216  Fed. 
13,  132  C.  C.  A.  257. 


Sec.  233.  [Interstate  Commerce  Commission  to  make  regulations  for 
transportation  of  explosives.]  The  Interstate  Commerce  Commission  shall 
formulate  regulations  for  the  safe  transportation  of  explosives,  which  shall 
be  binding  upon  all  common  carriers  engaged  in  interstate  or  foreign  com- 
merce  which  transport  explosives  by  land.  Said  commission,  of  its  own 
motion,  or  upon  application  made  by  any  interested  party,  may  make 
changes  or  modifications  in  such  regulations,  made  desirable  by  new  infor- 
mation or  altered  conditions.  Such  regulations  shall  be  in  accord  with  the 
best  known  practicable  means  for  securing  safety  ijx  transit,  covering  the 
packing,  marking,  loading,  handling  while  in  transit,  and  the  precautions 
necessary  to  determine  whether  the  material  when  offered  is  in  proper  con- 
dition to  transport.  Such  regulations,  as  well  as  all  changes  or  modifica- 
tions thereof,  shall  take  effect  ninety  days  after  their  formulation  and  publi- 
cation by  said  commission  and  shall  be  in  effect  until  reversed,  set  aside,  or 
modified.     [35  Stat,  L.  1135.] 

This  section  was  drawn,  with  hut  alight  verbal  changes,  except  the  addition  of  the 
word  "  foreign  "  where  it  first  occurs,  from  the  Act  of  May  30,  1908,  ch.  234,  §  2,  36 
Stat.  L.  555,  which  was  repealed  by  section  341,  infra,  this  title. 

The  penalty  for  a  violation  of  this  secticm  is  provided  by  section  236  of  this  Code, 
infra,  p.  860. 

For  provisions  relating  to  the  Interstate  Oommerce  Oommisaion,  see  Intsbstatv 

OOMlfZBCB. 

,  See  the  notes  to  the  preceding  section  232  of  this  Code. 

passed   this   law    it   clearly   governs   all 
common    carriers    who    come    within    its 


Ezclusive  authority  of  regulations. — 
When  the  Interstate  Commerce  Commis- 
sion has  formulated  and  issued  regula- 
tions governing  the  transportation  of 
explosives  in  interstate  and  foreign  com- 
merce, such  a  shipment  while  in  transitu 
is  subject  to  such  regulations  to  the  total 
.exclusion  of  state  or  local  laws.  Actiessel- 
kabet  Ingrid  v.  New  Jersey  Central  R. 
Co.,  (C.  C.  A.  2d  Cir.  1914)  216  Fed.  72, 
132  C.  0.  A.  316. 

BfEect  on  state  laws. —  Congress  having 


provisions,  and  takes  the  place  of  all  local 
laws  and  ordinances  on  the  subject.  If 
it  did  not,  a  railway  company  transport- 
ing dynamite  over  a  long  railroad  system, 
passing  in  the  trip  through  various  vil- 
lages, cities,  and  states,  would  be  subject 
at  every  stage  of  the  journey  to  varying 
local  regulations  which  probably  it  could 
not  observe.  The  Ingrid,  (S.  D.  N.  Y. 
1912)    195  Fed.  596. 


Sec.  234.  [Liquid  nitroglycerine,  etc.,  not  to  be  carried  on  certain  ves- 
sels and  vehicles.]  It  shall  be  unlawful  to  transport,  carry,  or  conv^, 
liquid  nitroglycerine,  fulminate  in  bulk  in  dry  condition,  or  other  like 
explosive,  between  a  place  in  a  foreign  country  and  a  place  within  or 
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subject  to  the  jurisdiction  of  the  United  States,  or  between  a  place  in  one 
State,  Territory,  or  District  of  the  United  States,  or  place  noncontiguous 
to  but  subject  to  the  jurisdiction  thereof,  and  a  place  in  any  other  State, 
Territory,  or  District  of  the  United  Stiaites,  or  place  noncontiguous  to  but 
subject  to  the  jurisdiction  thereof,  on  any  vessel  or  vehicle  of  any  descrip- 
tion operated  by  a  common  carrier  in  the  transportation  of  passengers  or 
articles  of  commerce  by  land  or  water.    [35  Stat.  L,  1135.] 

This  section  was  drawn  from  the  Act  of  May  30,  1908,  ch.  234,  §  3,  35  Stat.  L.  565, 
which  was  repealed  by  section  341,  infra ^  this  title. 

No  material  change  was  made  in  this  section,  except  the  addition  of  the  words  "  or 
subject  to  the  jurisdiction  of,"  preceding  the  words  "  the  United  States  "  where  they 
first  apjpear,  and  the  insertion  of  tlie  words  "  or  place  noncontiguous  to  but  subject  to 
the  jurisdiction  thereof  "  where  they  twice  appear. 

See  the  notes  to  section  232  of  this  Code,  supra,  p.  858. 

Sec.  235.  [Marking  of  packages  of  explosives;  deceptive  rnarking.] 

Every  package  containing  explosives  or  other  dangerous  articles  when  pre- 
sented to  a  common  carrier  for  shipment  shall  have  plainly  marked  on  the 
outside  thereof  the  contents  thereof ;  and  it  shall  be  unlawful  for  any  person 
to  deliver,  or  cause  to  be  delivered,  to  any  common  carrier  engaged  in  inter- 
state or  foreign  commerce  by  land  or  water,  for  interstate  or  foreign  trans- 
portation, or  to  carry  upon  any  vessel  or  vehicle  engaged  in  interstate  or 
foreign  transportation,  any  explosive,  or  other  dangerous  article,  under  any 
false  or  deceptive  marking,  description,  invoice,  shipping  order,  or  other 
declaration,  or  without  informing  the  agent  of  such  carrier  of  the  true  char- 
acter thereof,  at  or  before  the  time  such  delivery  or  carriage  is  made.  Who- 
ever shall  knowingly  violate,  or  cause  to  be  violated,  any  provision  of  this 
section,  or  of  the  three  sections  last  preceding,  or  any  regulation  made  by 
the  Interstate  Commerce  Commission  in  pursuance  thereof,  shall  be  fined 
not  more  than  two  thousand  dollars,  or  imprisoned  not  more  than  eighteen 
months,  or  both.    [35  Stat.  L.  1135.] 

This  section  was  drawn  from  an  Act  of  May  30,  1908,  ch.  234,  SS  4,  5,  35  Stat.  L.  555, 
which  was  repealed  by  section  341,  infra,  this  title. 

Aside  from  a  transposition  of  language,  no  material  change  was  made,  except  the 
omission  of  the  words  '*  shall  be  deemed  guilty  of  a  misdemeanor  "  which  appeared  in 
the  Act  repealed,  and  the  addition  of  the  words  "  or  any  regulation  made  by  the  Inte- 
state Commerce  Commission  in  pursuance  thereof  "  where  they  appear  near  the  end 
of  the  section  as  given  in  the  text.  R.  S*.  sec.  5355  (Act  of  July  3,  1866,  ch.  162,  14 
Stat.  L.  81),  which  was  repealed  by  section  341,  infra,  this  title,  read  as  follows: 

"  Sue.  5355.  Every  person  who  knowingly  ships,  sends,  or  forwards  any  quantity  of 
the  articles  mentioned  in  section  fifty-three  hundred  and  fifty-three,  or  who  transports 
the  same  by  any  mode  of  conveyance  upon  land  or  water,  between  any  of  the  places 
specified  in  that  section,  unless  such  articles  be  securely  inclosed,  deposited,  or  packed 
in  a  metallic  vessel  surrounded  by  plaster  of  Paris,  or  other  non-explosive  material 
when  saturated  with  such  oil,  and  separated  from  all  other  substances,  and  the  outside 
of  the  package  be  marked,  printed,  or  labeled  in  a  conspicuous  manner  with  the  words 
"  NiTBO-GLYCERiNE ;  DAXGEH0U8,**  shall  be  punished  by  a  fine  of  not  less  than  one  thou- 
sand nor  more  than  five  thousand  dollars;   one-half  to  the  use  of  the  informer." 

R.  S.  sec.  5353,  mentioned  in  the  section  here  quoted,  is  set  out  under  section  232  of 
this  Code,  supra,  p.  858.    See  the  notes  to  said  section. 

Defenses. —  One  who  is  charged  with  a  the  purpose  of  using  it  in  an  alleged  act 

violation  of  this  section  cannot  set  up  as  of   war   in  the  territory   of   the  enemy, 

a  defense  that   he  was  an   ofi&cer   in   a  Horn  v.  Mitchell,  (C.  C.  A.  1st  Cir.  1916) 

foreign  country  engaged  in  war  and  that  232  Fed.  819,  147  C.  C.  A.  13. 
he  was  so  transporting  the  explosive  for 

Sec.  236.  [Death  or  bodily  injury  caimed  by  such  transportation.]  When 
the  death  or  bodily  injury  of  any  person  is  eaused  by  the  explosion  of  any 
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article  named  in  the  four  sections  last  preceding,  while  the  same  is  being 
placed  upon  any  vessel  or  vehicle  to  be  transported  in  violation  thereof,  or 
while  the  same  is  being  so  transported,  or  while  the  same  is  being  removed 
from  such  vessel  or  vehicle,  the  person  knowingly  placing,  or  aiding  or  per- 
mitting the  placing,  of  such  articles  upon  any  such  vessel  or  vehicle,  to  be 
so  transported,  shall  be  imprisoned  not  more  than  ten  years.  [35  StcU,  L, 
1136.] 

This  aection  was  drawn  from  R.  S.  sec.  5354  (Act  of  July  3,  1866,  ch.  162,  14  Stat. 
L.  81),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

'•-SlBC.  5354.  When  the  death  of  any  person  is  caused  by  the  explosion  of  any  quan- 
tity of  such  articles,  or  either  of  them,  while  the  same  is  being  placed  upon  any  vessel 
or  vehicle,  to  be  transported  in  violation  of  the  preceding  section,  or  while  the  same  is 
being  so  transported,  or  while  the  same  is  being  removal  from  such  vessel  or  vehicle, 
every  person  who  knowingly  placed  or  aided,  or  permitted  the  placing  of  such  articles 
upon  such  vessel  or  vehicle^  to  be  so  transported,  is  guilty  of  manslaughter,  and  shall 
suffer  imprisonment  for  a  period  not  less  tnan  two  years." 

This  section  has  been  broadened  so  that  imprisonment  shall  be  imp98ed  as  punish- 
ment when  a  person  is  "  injured  "  by  reason  of  the  shipment  of  such  explosives  without 
being  packed  and  lal>eled  as  required  by  law.  The  maximum  punishment  has  been  fixed 
at  ten  years'  imprisonment. 

Sec.  237.  [Importation  and  transportation  of  lottery  tickets,  etc.,  for- 
bidden.] Whoever  shall  bring  or  cause  to  be  brought  into  the  United  States 
or  any  place  subject  to  the  jurisdiction  thereof,  from  any  foreign  country, 
for  the  purpose  of  disposing  of  the  same,  any  paper,  certificate,  or  instru- 
ment purporting  to  be  or  to  represent  a  ticket,  chance,  share,  or  interest 
in  or  dependent  upon  the  event  of  a  lottery,  gift  enterprise,  or  similar 
scheme,  offering  prizes  dependent  in  whole  or  in  part  upon  lot  or  chance, 
or  any  advertisement  of,  or  list  of  the  prizes  drawn  or  awarded  by  means 
of,  any  such  lottery,  gift  enteiprise,  or  similar  scheme;  or  shall  therein 
knowingly  deposit  or  cause  to  be  deposited  with  any  express  company  or 
other  common  carrier  for  oiarriage,  or  shall  carry,  from  one  State,  Terri- 
tory, or  District  of  the  United  States,  or  place  noncontiguous  to  but  sub- 
ject to  the  jurisdiction  thereof,  to  any  other  State,  Territory,  or  District 
of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the  juris- 
diction thereof,  or  from  any  place  in  or  subject  to  the  jurisdiction  of  the 
United  States  through  a  foreign  country  to  any  place  in  or  subject  to  the 
jurisdiction  thereof,  or  from  any  place  in  or  subject  to  the  jurisdiction  of 
the  United  States  to  a  foreign  country,  any  paper,  certificate,  or  instru- 
ment purporting  to  be  or  to  represent  a  ticket,  chance,  share,  or  interest 
in  or  dependent  upon,  the  event  of  any  such  lottery,  gift  enterprise,  or 
similar  scheme,  or  any  advertisement  of,  or  list  of  the  prizes  drawn  or 
awarded  by  means  of,  any  such  lottery,  gift  enterprise,  or  similar  scheme, 
or  shall  knowingly  take  or  receive,  or  cause  to  be  taken  or  received,  any  such 
paper,  certificate,  instrument,  advertisement,  or  list  so  brought,  deposited, 
or  transported,  shall,  for  the  first  offense,  be  fined  not  more  than  one  thou- 
sand dollars,  or  imprisoned  not  more  than  two  years,  or  both ;  and  for  any 
subsequent  offense  shall  be  imprisoned  not  more  than  two  years.  [35  StaL 
L.  1136.] 

This  section  was  drawn  from  an  Act  of  March  3,  1895,  ch.  191,  §§  1,  2,  28  Stat.  L. 
963,  which  were  repealed  by  section  341,  infra,  this  title.  Section  1  of  this  Act  was 
aR  follows: 

**  [Skc.  l.J  That  any  pers^on  who  shall  cause  to  be  brought  within  the  United  States 
from  abroad,  for  the  purpose  of  disposing  of  the  same,  or  deposited  in  or  carried  by  the 
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mails  of  the  United  States,  or  carried  from  oi.e  State  to  another  in  the  United  States, 
any  paper,  certificate,  or  instrument  purporting  to  be  or  represent  a  ticket,  chance, 
share,  or  interest  in  or  dependent  upon  the  event  of  a  lottery,  so-called  gift  concert, 
or  similar  enterprise,  offering  prizes  dependent  upon  lot  or  chance,  or  shall  cause  any 
advertisement  or  such  lottery,  so-called  gift  concert,  or  similar  enterprise,  offering 
prizes  dependent  upon  lot  or  chance,  to  be  brought  into  the  United  States,  or  deposited 
in  or  carried  by  the  mails  of  the  United  States,  or  transferred  from  one  State  to 
another  in  the  same,  shall  be  punishable  in  the  first  offense  by  imprisonment  for  not 
more  than  two  years  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or  both,  and 
in  the  second  and  after  offenses  by  such  imprisonment  only." 

Section  2  of  said  Act  of  March  2,  1895,  ch.  lUl,  provided  that  R.  S.  sees.  3929,  4041, 
as  amended;  R.  S.  sees.  2491,  2492,  and  the  Act  of  Oct.  1,  1890,  ch.  1244,  §§  11-13, 
''and  all  other  provisions  of  law  for  the  suppression  of  traffic  in  or  circulation  of 
any  such  tickets,  chances,  shares,  or  interests  in  or  other  matter  relating  to  lotteries, 
or  for  the  suppression  of  traffic  in  or  circulation  of  obscene  books  or  articles  of  any 
kind  shall  apply  in  support,  aid,  and  furtherance  of  the  enforcement  of  this  Act."  Of 
the  Acts  here  mentioned,  R.  S.  sees.  3929,  4041,  are  given  under  Postal  Sekvice. 
R.  S.  sees.  2491,  2492  and  the  Act  of  Aug.  1,  1890,  ch.  1244,  §§  11-13,  were  super- 
seded by  the  provisions  of  the  Underwood  Tariff  Act  of  Oct.  3,  1916,  ch.  16,  {  4-g,  sub- 
divisions 1,  2,  ijnd  3,  given  under  Imports  and  Expoets,  vol.  3,  pp.  713-714. 

Section  3  of  said  Act  of  March  2,  1895,  ch.  191,  28  Stat.  L.  964,  was  not  specifically 
repealed  by  this  Code,  but  it  merely  provided  that  nothing  contained  in  the  Act  should 
be  deemed  to  repeal  by  implication  certain  Acts  specificallv  designated  **  nor  any  pro- 
vision of  the  laws  whatsoever  against  tlie  establishment  of  lotteries,  or  games,  or*  other 
schemes,  or  prizes,  or  chances,  or  the  traffic  in  or  circulation  of  tickets  and  other  such 
papers  or  instruments,  or  the  publication  of  advertisements  or  notices  in  anywise  relat- 
ing thereto." 

Section  4  of  said  Act  of  March  2,  1895,  ch.  191,  provided  that  the  powers  conferred 
upon  the  Postmaster-General  by  the  Act  of  Sept.  19,  1890,  ch.  908,  S  2,  which  amended 
R.  S.  sec.  3929,  should  be  extended  and  made  applicable  to  all  letters  or  other  matter 
sent  by  mail,  and  is  given,  together  with  the  Act  to  which  it  referred,  in  Postal 
Sebvicb. 

See  section  213  of  this  Code,  atupraj  p.  805,  and  the  notes  thereto. 


Power  of  Congress  to  prohibit  the  car- 
riage of  lottery  tickets. —  Under  its  power 
to  regulate  commerce  among  the  several 
states.  Congress  —  subject  to  the  limita- 
tions imposed  upon  the  exercise  of  the 
powers  granted — has  plenary  authority 
over  such  commerce,  and  may  prohibit 
the  carriage  of  such  tickets  from  state  to 
state.  Legislation  to  that  end,  and  of 
that  character,  is  not  inconsistent  with 
any  limitation  or  restriction  imposed  upon 
the  exercise  of  the  powers  granted  to 
Congress.  Lottery  Case,  (1903)  188  U.  S. 
321,  23  S.  Ct.  321,  47  U.  S.   (L.  ed.)  492. 

Construction. —  A  strict  construction 
should  be  given  to  the  statute,  as  it  is 
highly  penal.  France  v,  U.  S.,  (1897) 
164  U.  S.  676,  17  S.  Ct.  219,  41  U.  S. 
(L.  ed.)  595,  reversed  on  other  grounds 
(1903)  188  U.  S.  375,  23  S.  Ct.  334, 
47  U.  S.  (L.  ed.)  608.  See  also  U.  S. 
i;.  Whelpley,  (W.  D.  Va.  1903)  125  Fed. 
616;  U.  S.  1?.  Ames,  (N.  D.  111.  1899) 
95  Fed.  453. 

The  former  Act  of  March  2,1895,ch.  191, 
was  intended  to  supplement  the  provisions 
of  prior  acts  excluding  lottery  tickets 
from  the  mails  and  prohibiting  the  im- 
portation of  lottery  matter  from  abroad, 
and  to  prohibit  the  causing  lottery  tickets 
to  be  carried,  and  lottery  tickets  and  lot- 
tery advertisements  to  be  transferred 
from  one  state  to  another  by  any  means 
or  method.  Lotterv  Case,  *(  1903)  188 
U.  S.  321,  23  S.  Ct.  321,  47  U.  S.  (L. 
ed.)   492. 


The  three  necessary  elements  of  a  "  lot- 
tery" are  the  furnishing  of  a  considera^ 
tion,  the  offering  of  a  prize,  and  the  dis- 
tribution of  the  prize  by  chance,  rather 
than  entirely  upon  a  basis  of  merit. 
Brooklyn  Daily  Kagle  t?.  Voorhies,  (E.  D. 
N.  Y.  1910)    181  Fed.  579. 

Transportation  as  interstate  commerce. 
• — Lottery  tickets  are  subjects  of  traffic 
among  those  who  choose  to  sell  or  buy 
them,  and  the  carriage  of  such  tickets  by 
independent  carriers  from  one  state  to  an- 
other is  therefore  interstate  commerce. 
Lottery  Case,  (1903)  188  U.  S.  321,  23 
S.  Ct.  321,  47  U.  S.   (L.  ed.)   492. 

Transportation  to  District  of  Columbia. 
—  Transportation  of  lottery  tickets  from 
a  state  to  the  District  of  Columbia  was 
not  within  the  prohibition  of  the  former 
statute.  U.  S.  v.  Whelpley,  (W.  D.  Va. 
1903)    125  Fed.  616. 

Transportation  from  a  state  to  a  terri- 
tory.—  The  transportation  of  lottery  tick- 
ets from  a  state  to  a  territory  was  not 
within  the  former  statute.  L'.  S.  V.  Ames, 
(N.  D.  III.  1899)   95  Fed.  453. 

Transportation  through  a  state. —  Oon- 
gress  had  in  mind  the  place  of  shipment 
and  the  place  of  ultimate  destination  only, 
and  did  not  intend  to  forbid  a  mere  car- 
riage through  a  state.  U.  S.  v.  Whelp- 
ley,  (W.  D.  Va.  1903)    125  Fed.  616. 

Papers  showing  result  of  lottery. — The 
carrying  from  one  state  to  another  of  an 
official  sheet  and  the  hit -slips  containing 
the  result  of  a  drawing  which  had  beer 
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Bonduded,  is  not  an  offenfle  under  this 
itatute.     ''The  language,  as  used  in  the 
statute,  looks  to  the  future.     The  papers 
nmat  purport  to  be  or  represent  an  exist- 
ing chance  or  interest  which  is  dependent 
upon   the  event  of  a  future  drawing  of 
the  lottery.     A  paper  that  contains  noth- 
ing but  figures  which  in  fact  relate  to  a 
drawing  that  has  already  been  completed, 
one    that    has    passed    and   gone,    cannot 
properly  be  said  to  be  a  paper,  certificate, 
or   instrument  as  described   in   the   stat- 
ute."    France  v.  U.  S.,   (1897)    164  U.  S. 
676.  17  S.  Ct.  219,  41  U.  S.   (L.  ed.)   595. 
Duplicate  tickets   kept  by  agent. —  In 
Francis  v.  U.  S.,    (1903)    188  U.  S.  376, 
23  S.  Ct.  334,  47  V.  S.    (L.  ed.)    508,  it 
was  held  that  the  duplicate  slip  retained 
by  an  agent,  on  the  sale  of  a  share  to  a 
purchaser  and  the  giving  to  the  purchaser 
of   a  voucher  of  his  selection,   is  not  a 
paper  representing  an  iv.terest  in  a  lottery 
within     the     meaning     of     the     statute. 
" '  Represent,'   in   the   statute   means,   as 
we    have    already    said    in    other    words, 
represent   to    the   purchaser.       It    means 
stand  as  the  representative  of  title  to  the 
indicated  thing  —  and  that  these  slips  do 
not.    The  function  of  the  slips  might  have 
been  perfomied  by  descriptions  in  a  book, 
or  by  memory,  if  the  whole  lottery  busi- 
ness had  been  done  by  one  man.    They  as 
little  represent  the  purchasers'  chances  as 
the  stubs  in  a  check  book  represent  the 
sums  coming  to  the  payees  of  the  chedcs." 
Prize  coupons  in  food  packages. —  In  U. 
S.  V.  Jefferson,  ( W.  D.  Ky.  1905 )   134  Fed. 
209,  it   appeared  that  the  defendant,  to 
induce  the  sale  of  cereal  called  "  Mother's 
Oata,"  placed  in  each  package  a  coupon 
on  whicn  one  of  the  letters  which  spelled 


the  word  "Mother's"  was  printed,  and 
offered  premiums  to  persons  holding  cou- 
pons which  would  spell  the  word  "Moth- 
er's," the  letter  "  o "  being  placed  on 
only  one  coupon  in  five  hmidred.  It  was 
held  that  such  scheme  was  a  lottery, 
within  this  Act. 

In  U.  S.  V.  McKenna,  (W.  D.  N.  Y. 
1906)  149  Fed.  252,  it  appeared  that  in 
order  to  secure  a  prize  there  had  to  be 
procured  seven  different  kindergarten  ani- 
mals one  of  which  was  contained  in  each 
package  of  a  certain  kind  of  food  product. 
The  puzzle  feature  simply  consisted  in 
cutting  out  and  placing  in  proper  juxta- 
position the  illustrated  parts  of  the  feat- 
ure or  design,  after  procuring  them,  to 
form  the  complete  animal.  This  was  held 
to  constitute  a  lottery  within  the  mean- 
ing of  the  former  similar  provisions  now 
embodied  in  this  section,  the  court  saying: 
"  It  is  self-evident,  froni  a  cursory  ex- 
amination of  the  printed  circular,  entitled 
'A  Ten-Dollar  Watch  for  Every  One  Who 
Solves  the  H-0  Company's  "  Kinderbeast " 
Puzzles,'  that  there  is  an  element  of 
chance  in  the  enterprise,  consisting  in  the 
purchase  of  packages  which  may  or  may 
not  contain  the  animal  necessary  to  com- 
plete the  set.  Various  purchases  may 
result  in  finding  in  the  packages  similar 
animals,  while  obviously  the  necessary 
seven,  which  must  be  had  before  a  prize 
or  premium  is  awarded,  may  be  obtained 
only  by  the  purchase  of  innumerable  pack- 
ages, or  as  a  result  of  chance  in  the  pur- 
chase of  but  seven  packages.  In  other 
words,  each  purchase  carries  with  it  the 
possible  chance  or  fortuitous  occurrence  of 
securing  such  animal  as  may  be  required 
to  complete  the  set.'' 


it 


Sec.  238.  [Interstate  shipment  of  intoxicating  liquors;  delivery  of  to 
be  made  only  to  bona  fide  consignee.]  Any  officer,  agent,  or  employee  of 
any  railroad  company,  express  company,  or  other  common  carrier,  who  shall 
knowingly  deliver  or  cause  to  be  delivered  to  any  person  other  than  the 
person  to  whom  it  has  been  consigned,  unless  upon  the  written  order  in 
each  instance  of  the  bona  fide  consignee,  or  to  any  fictitious  person,  or  to 
any  person  under  a  fictitious  name,  any  spirituous,  vinous,  malted,  fer- 
mented, or  other  intoxicating  liquor  of  any  kind  which  has  been  shipped 
from  one  State,  Territory,  or  District  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction  thereof,  into  any  other  State, 
Territory,  or  District  of  the  United  States,  or  place  noncontiguous  to  but 
subject  to  the  jurisdiction  thereof,  or  from  any  foreign  country  into  any 
State,  Territory,  or  District  of  the  United  States,  or  place  noncontiguous 
to  but  subject  to  the  jurisdiction  thereof,  shall  be  fined  not  more  than  five 
thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both.  [35  Stat, 
L.  1136,] 

The  foregoing  section  and  the  foUowing  sections  239  and  240  are  new.  They  were 
not  in  the  bill  reported  to  Congress  by  the  Revision  Committee. 

The  measure  now  embodied  in  the  provisions  of  this  section  and  the  following 
sections  239,  240  "  was  drafted  by  Senator  Knox,  and  was  known  in  the  debates  in 
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Ck)ngre88  as  the  '  Knox  Bill.'  It  was  not  paaaed  as  a  aeparate  bill,  but  while  the 
Criminal  Code  was  pending  it  was  inserted  in  that  Act  as  an  amendment,  constituting 
the  only  important  original  legislation  contained  in  the  Code."  (Idll)  U.  S.  f>- 
Anamoose  First  Nat.  Bank,  (D.  C.  N.  D.  1911)  190  Fed.  336,  judgment  rei)er9ed  (C.  C- 
A.  8th  ar.  1913)  206  Fed.  374,  123  C.  C  A.  266,  46  L.  R.  A.  (X.  S.)  1139.  See  also 
U.  S.  17.  Eighty-Seven  Barrels  of  Wine,  (D.  C.  Vt.  1910)   180  Fed.  215. 

Further  provisions  relating  to  the  interstate  transportation  of  intoxicating  liquors 
are  given  under  Intoxicatino  Liquobs,  voL  4,  p.  585. 


Effect  of  Webb-Kenyon  Act.—  This  sen- 
tence was  neither  repealed  nor  suspended 
in  whole  or  in  part  oy  the  Webb-Kenyon 
Act  (see  Intoxicating  Liquors,  vol.  4,  p. 
693).  Witte  v.  Shelton,  (C.  C.  A.  8th  Cir. 
1917)  240  Fed.  265,  153  C.  C.  A.  191. 

State  legislation. —  The  Interstate  Com- 
merce Act  (see  Interstate  Commerce, 
vol.  4,  p.  330)  :  nd  the  Wilson  and  Webb- 
Kenyon  Acts  (see  Intoxicating  Liquors, 
vol.  4,  p.  585)  together  with  this  and  the 


following  section  239  regulate  all  inter- 
state traffic  in  intoxicating  liquors  and  ex- 
clude all  state  action  on  the  subject. 
Palmer  v.  Southern  Express  Co.,  (1914) 
29  Tenn.  116,  166  S.  W.  236. 

Identity  of  consignee. — When  a  carrier 
admits  the  identity  of  the  consignee,  it 
cannot  base  a  refusal  to  deliver  intoxicat- 
ing liquors  on  this  section.  Jefferson  r. 
Southern  Express  Ca,  (1915)  103  S.  C 
75,  87  S.  E.  209. 


Sec.  239.  [Common  carrier,  etc.,  not  to  collect  purohase  price  of  inter- 
state shipment  of  intoxicating  liquors.]  Any  railroad  company,  express 
company,  or  other  common  carrier,  or  any  other  person  who,  in  connection 
with  the  transportation  of  any  spirituous,  vinous,  malted,  fermented,  or 
other  intoxicating  liquor  of  any  kind,  from  one  State,  Territory,  or  Dis- 
trict of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the 
jurisdiction  thereof,  into  any  other  State,  Territory,  or  District  of  the 
United  States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction 
thereof,  or  from  any  foreign  country  into  any  State,  Territory,  or  District 
of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the  jurisdic- 
tion thereof,  shall  collect  the  purchase  price  or  any  part  thereof,  before, 
on,  or  after  delivery,  from  the  consignee,  or  from  any  other  person,  or 
shall  in.  any  manner  act  as  the  agent  of  the  buyer  or  seller  of  any  such 
liquor,  for  the  purpose  of  buying  or  selling  or  completing  the  sale  thereof, 
saving  only  in  the  actual  transportation  and  delivery  of  the  same,  shall  be 
fined  not  more  than  five  thousand  dollars.    [35  Stat  L.  1136,] 

See  the  note  to  the  preceding  section  23S  of  this  Code. 


Construction.— "  This  Act,  notwith- 
fltanding  its  penal  character,  should  be 
reasonably  construed  with  a  view  to  carry 
out  the  purpose  for  which  it  was  enacted." 
Danciger  v.  Cooley,  (1916)  98  Kan.  464, 
158  Pac.  1119,.  denyifKf  rehearing  (1916) 
98  Kan.  38,  157  Pac.  453. 

Retroactive  effect. —  This  section  can- 
not be  used  as  an  Ins'trument  of  interpre- 
tation from  which  to  deduce  the  conclu- 
sion that  the  power  of  a  state  to  prohibit 
shipments  of  intoxicating  liquors  in  inter- 
state commerce  under  c.  o.  d.  contracts 
existed  prior  to  its  enactment.  Rosen- 
berger  v.  Pacific  Exp.  Co.,  (1916)  241 
U.  S.  48,  36  S.  Ct.  510,  60  U.  S.  (L.  ed.) 
880.       . 

Agent  collecting  purchase  price  of  inter- 
state shipment. —  This  section,  which  pro- 
hibits the  collection  of  the  purchase  price 
of  intoxicating  liquors  by  a  person  acting 
in  connection  with  the  transportation 
thereof  from  one  state  into  another,  does 


not  apply  to  banks,  collecting  drafts  with 
bill  of  lading  attached,  where  the  ship- 
ment is  made  to  a  real  consignee  upon 
an  order  sent  by  him  and  filled  by  ship- 
ment from  the  dealer's  place  of  business, 
(1911)  29  Op.  Atty.-Gen.  58;  Danciger 
t\  Stone,  (E.  D.  Okla.  1910)  188  Fed.  510; 
Anamoose  First  Nat.  Bank  v.  U.  S.,  (C. 
C.  A.  8th  Cir.  1913)  206  Fed.  374,  124 
C.  C.  A.  256,  46  L.  R.  A.  (N.  S.)  1139, 
reversing  (D.  C.  N.  D.  1911)  190  Fed. 
336. 

"  The  law  applies  to  *  any  railroad  com- 
pany, express  company,  or  other  common 
carrier,  or  any  other  person  *  whose  acts 
shall  bring  him  within  its  termsu  The 
acts  at  which  the  statute  is  leveled  are: 
First,  the  collection  of  the  purchase  price, 
or  any  part  thereof  before,  on,  or  after 
delivery,  from  the  consignee,  or  from  any 
other  person;  and,  second,  in  any  manner 
acting  as  the  agent  of  the  buyer,  or  seller. 
of   any   such   liquor,   for  the  purpose    of 
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buying  or  selling  or  completing  the  sale 
thereof,  saving  only  in  the  actual  trans- 
portation and  delivery  of  the  same.  But 
such  acts  are  only  condemned  by  this 
section  when  they  are  committed  in  con- 
nection with  the  interstate  transportation 
of  such  liquor.  It  is  true  the  bank,  when 
it  collects  the  draft,  collects  the  purchase 
price  of  the  liquor ;  but  can  such  collection 
be  said  to  be  in  any  way  in  connection 
with  the  interstate  transportation  of  the 
same?  The  tran^ortation  is  effected  by 
the  railroad  company,  or  other  common 
carrier,  entirely  independent  of  the  bank. 
The  transportation  of  the  liquor  and  the 
collection  of  the  draft  are  two  separate 
and  distinct  acts,  performed  by  separate 
and  distinct  indiviauals  or  corporations, 
and  the  fact  that  the  carrier,  under  its 
contract,  cannot  deliver  the  shipment  until 
the  consignee  first  goes  to  the  bank  and 
pays  the  draft,  to  secure  the  bill  of  lad- 
ing, and  then  presents  it  to  the  carrier, 
cannot  be  said  to  in  any  way  connect  the 
bank  with  the  transportation.  Its  act 
cannot  therefore  be  said  to  be  in  viola- 
tion of  the  terms  of  the  statute."  Danciger 
r.  Stone,  (E.  D.  Okla.  1910)  188  Fed.  610. 
The  natural  and  manifest  meaning  of 
the  declaration  in  this  law  that  "  any  rail- 
road company,  express  company,  or  other 
common  carrier,  or  anv  other  person  who, 
in  connection  with  tne  transportation,** 
etc.,  shall  collect  the  purchase  price,  or 
act  as  the  agent  of  ihe  buyer  or  seller, 
shall  be  fined,  excludes  banks,  ordinary 
collectors,  and  all  persons  who  are  not 
members  of  the  general  class  of  carriers. 
This  interpretation  finds  support  in  the 
fact  that  the  contrary  construction  ex- 
punges the  words  "  railroad  company, 
express  company,  or  other  common  car- 
rier, or  any  other,"  and  makes  the  statute 


read  **  anv  person  who,"  etc.,  and  in  the 
rule,  which  is  especially  applicable  to  stat- 
utes defining  crimes  and  regulating  their 
punishment,  that  where  general  words  fol- 
low the  enumeration  of  particular  classes 
of  persons  or  acts  the  general  words 
should  be  construed  to  apply  to  persons 
or  acts  of  the  same  general  nature  or  class 
as  those  enumerated.  Anamoose  First 
Nat.  Bank  v.  U.  S.,  (C.  C.  A.  8th  Gir. 
1913)  206  Fed.  »74,  124  C.  C.  A.  256,  46 
L.  R.  A.  (N.  S.)  1139.  Reference  wa:8 
made  to  this  statement  but  a  diiTerent  con^ 
elusion  was  reached  in  Danciger  t*.  Cooley, 
(1916)  98  Kan.  484,  158  Pac.  1119,  deny- 
ing rehearing  (1916)  98  Kan.  38,  157  Pac. 
453. 

But  where  it  appeared  that  liquor  deal- 
ers received  written  orders  from  their  cus- 
tomers, and  shipped  the  liquor  to  their 
own  order  mailing  the  bill  of  lading  to 
their  agent  who  delivered  it  to  the  cus- 
tomer for  whom  the  liquor  was  intended 
and  collected  the  purchase  price,  it  was 
held  that  this  section  was  violated,  the 
court  saying :  "  When  the  defendant  col- 
lected a' draft  as  a  condition  to  the  sur- 
render of  the  bill  of  lading,  he  acted  as 
the  agent  of  the  seller  for  the  purpose  of 
completing  the  sale,  otherwise  than  in  the 
actual  transfer  and  delivery  of  the  liquor, 
and  thereby  violated  the  provision  of  the 
statute."  Danciger  r.  Ck)oley,  (1916)  98 
Kan.  38,  157  Pac.  453,  rehearing  denied 
(1916)  m  Kan.  484,  158  Pac.  1119. 

Indictment. —  An  indictment  charging 
in  one  count  a  conspiracy  to  commit  two 
distinct  offenses,  one  in  violation  of  R.  S. 
sec.  3242  (see  Internal  Revenue,  vol.  3, 
p.  1044)  and  one  in  violation  of  this  sec- 
tion, is  bad  for  duplicity.  John  Gund 
Brewing  Co.  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1913)  204  Fed.  17,  122  C.  C.  A.  331. 


Sbc.  240.  [Packages  containing  intoxicating  liquors  shipped  in  inter- 
state commerce  to  be  marked  as  snch.]  Whoever  shall  knowingly  ship  or 
cause  to  be  shipped,  from  one  State,  Territory,  or  District  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof, 
into  any  other  State,  Territory,  or  District  of  the  United  States,  or  place 
noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  or  from  any  foreign 
country  into  any  State,  Territory,  or  District  of  the  United  States,  or  place 
noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  any  package  of 
or  package  containing  any  spirituous,  vinous,  malted,  fermented,  or  other 
intoxicating  liquor  of  any  kind,  unless  such  package  be  so  labeled  on  the 
outside  cover  as  to  plainly  show  the  name  of  the  consignee,  the  nature  of 
its  contents,  and  the  quantity  contained  therein,  shall  be  fined  not  more 
than  five  thousand  dollars ;  and  such  liquor  shall  be  forfeited  to  the  United 
States,  and  may  be  seized  and  condemned  by  like  proceedings  as  those 
provided  by  law  for  the  seizure  and  forfeiture  of  property  imported  into 
the  United  States  contrary  to  law.    [35  Stat,  L,  1137.] 

See  the  note  to  section  238  of  this  Code,  aupra,  p.  863. 
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Nature  and  puipose  of  legislation. — The 
history  of  the  legislation  now  embodied  in 
sections  238,  239,  *'  shows  plainly  that 
the  object  of  the  promoters  of  the  bill 
was  to  restrict  common  carriers  to  the 
business  of  transportation  only,  so  far  as 
liquor  is  concernwl,  and  to  produce  on  the 
records  of  the  delivering  carrier  evidence 
procurable  by  lawful  subpoena  of  the  iden- 
tity of  the  recipient  of  any  package  con- 
taining liquor,  which  last  result  was 
thought  to  be  attained  by  the  require- 
ment of  section  238  that  delivery  should 
be  made  only  to  the  consignee  *  unless  upon 
the  written  order  in  each  instance  of  the 
bona  fide  consignee,'  and  by  the  further 
requirement  of  section  240  that  any  pack- 
age delivered  should  bear  upon  it  a  de- 
scription of  the  kind  and  quantity  of  its 
contents  and  '  the  name  of  the  consignee.' 
It  is  observable  that  nowhere  in  these 
sections  is  the  word  *  owner  *  or  '  pur- 
chaser *  used.  The  requirement  is  not 
that  the  liquor  package  shall  bear  upon 
its  exterior  the  name  of  the  person  buy- 
ing or  paying  for  it,  or  owning  it  or  in- 
tending to  consume  its  contents.  The  lan- 
guage is  always  that  the  package  shall  be 
delivered  to  '  the  person  to  whom  it  has 
been  consigned/  and  that  it  shall  be 
labeled  with  '  the  name  of  the  consignee,' 
and  section  238  clearly  recognizes  the  pos- 
si'bilitv  and  propriety  of  a  transfer  of 
title  by  authorizing  delivery  upon  the 
written  order  of  the  consignee."  U.  S.  v. 
Eighty-Seven  Barrels,  etc.,  of  Wine,  (C. 
C.  Vt.  1910)   180  Fed.  215. 

Definitions  — "iSf/iip."—^  In  U.  S.  v. 
Freeman,  (1915)  239  U.  S.  117,  36  S.  Ct. 
32,  60  U.  8.  (L.  ed.)  172,  Mr.  Justice 
Van  Devanter  for  the  court  said;  ''As 
usually  underBlood,  to  ship  a  package 
from  one  state  into  another  or  from  a 
foreign  country  into  a  state  is  to  accom- 
plish its  transportation  from  the  one  into 
the  other  by  a  common  carrier,  and  is 
essentially  a  continuing  act  whose  per- 
formance is  begun  when  the  package  is 
delivered  to  the  carrier  and  is  completed 
when  it  reaches  its  destination.  We  think 
it  is  to  such  an  act  that  the  statute  refers. 
To  reach  a  different  conclusion  the  word 
*  ship  *  must  be  read  as  if  it  were  *  de- 
liver for  shipment.'  No  doubt  it  some- 
times has  that  meaning,  but  it  plainly  is 
not  BO  used  in  this  instance.  The  statute 
deals  with  shipping  liquor  from  a  foreign 
country  into  a  state  as  well  as  with  ship- 
ping it  from  one  state  into  another  state. 
It  puts  both  upon  the  same  plane  and 
makes  them  equally  criminal.  Whatever 
marks  the  completion  of  the  offense  in 
one  likewise  marks  it  in  the  other.  If 
it  be  the  delivery  to  the  carrier  in  the 
case  of  interstate  shipments  it  equally 
is  this  delivery  in  the  case  of  shipments 
from  a  foreij^n  country.  And  yet  all  will 
concede  that  Congress  did  not  intend  to 
do  anything  so  obviously  futile  as  to  de- 


nounce as  criminal  an  act  wholly  done  in 
a  foreign  country,  such  as  is  the  delivery 
to  the  carrier  where  the  shipment  is  from 
a  foreign  country  into  a  state.  So,  if  its 
words  permit,  as  we  think  they  do,  the 
statute  must  be  given  a  construction 
which  will  cause  it  to  reach  both  classes 
of  shipments,  and  thereby  to  accomplish 
the  purpose  of  its  enactment.  U.  S.  r. 
Chavez,  [1913]  228  U.  S.  525,  [33  S.  Ct. 
695,  57  U.  S.  (L.  ed.)  960].  This,  we 
think,  reqyires  that  it  be  construed  as  re- 
ferring to  the  continuing  act  before  indi- 
cated whereby  the  transportation  into  a 
state  is  accomplished,  whether  the  pack- 
age comes  from  another  state  or  from  a 
foreign  country.  In  this  view  the  com- 
pletion of  the  offense  will  always  be 
within  a  jurisdiction  where  the  statute 
can   be  enforced." 

"  Consignee," —  "  *  Consignee  '  as  used 
in  this  statute  must  be  taken  in  its  ordi- 
nary signification,  and  to  mean  that  per- 
son or  corporation  to  whom  the  carrier 
may  lawfully  make  delivery  of  the  con- 
signed goods  in  accordance  with  its  eon- 
tract  of  carriage.  Such  deliveree  may  or 
may  not  be  the  owner;  he  may  be  a  mere 
bailee,  gratuitous  or  otherwise,  a  vendee, 
a  c(»nmisRion  merchant,  or  a  mere  agent 
of  the  shipper;  and  he  may  even  be  a 
swindler,  who  had  deceived  the  shipper 
or  consignor  into  sending  him  goods  to 
which  he  can  assert  no  l^al  or  equitable 
title  or  interest  whatever.  In  determin- 
ing who  is  a  oonsignee  the  question  is 
not  in  the  first  instance  to  ascertain  the 
contractual  relations  or  lack  of  them  be- 
tween the  person  shipping  the  goods  and 
the  person  entitled  to  receive  them,  but 
to  correctly  interpret  the  contract  of  car- 
riage made  by  the  shipper  with  the  car- 
rier." U.  S.  V.  Eighty -Seven  Barrels, 
etc.,  of  Wine,  (D.  C.  Vt.  1910)  180  Fed. 
216. 

Marking  packages  —  State  lairs. —  So 
far  as  markings  and  inscriptions  are  con- 
tained on  packages  containing  intoxi- 
cants, Congress  has  expressly  exercised 
its  power  to  regulate  the  interstate  ship- 
ment, and  has  furthermore  made  forfeit- 
ure to  the  United  States  of  the  goods 
shipped  a  part  of  the  penalty  for  non- 
compliance. In  that  respect  it  has  occu- 
pied the  whole  field  and  by  necessary  im- 
plication has  excluded  others  therefrom, 
as  much  so  as  it  could  have  done  by  ex- 
press prohibition.  Hence  a  state  statute 
requiring  packages  of  intoxicating  liquor 
transported  within  the  state  or  to  any 
point  therein  to  be  marked  in  a  particular 
manner  is  void.  Chicago,  etc.,  R.  Co.  t>. 
Giles,  (D.  C.  Colo.  1916)  235  Fed.  804. 

Regulations. —  It  is  not  within  the 
province  of  the  Treasury  Department  to 
prescribe  regulations  governing  the  mark- 
ing of  imported  liquors  to  conform  to 
this  section,  since  this  is  a  criminal  8tat- 
ute  which  has  no  reference  to  the  coUec- 
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tion  of  either  internal  revenue  or  duties 
on  imports,  and  there  is  no  statute  au- 
thorizing the  Secretary  of  the  Treasury 
to  formulate  rules  and  regulations  for 
the  enforcement  of  a  general  criminal 
statute  which  has  no  relation  to  the  col- 
lection of  revenue.  (1909)  28  Op.  Atty.- 
Gen.  99. 

Sufficiency. —  In  U.  S.  v.  Eighty-Seven 
Barrels,  etc.,  of  Wine,  (D.  C.  Vt.  1910) 
180  Fed.  215,  it  appeared  that  a  firm  of 
liquor  dealers  shipped  a  car  load  of  liquor 
in  .  interstate  commerce  and  billed  it  to 
itself  or  order  as  consignee  with  direc- 
tions to  notifv  certain  persons.  Each 
container  of  the  liquor  bore  upon  it  a 
statement  of  the  nature  of  the  spirits 
contained  therein,  the  quantity,  the  name 
of  the  shipper,  and  the  name*  of  the  per- 
son who  had  ordered  it  and  for  whom  it 
was  ultimately  intended.  It  was  held 
that  the  liquor  was  sufficiently  marked, 
the  court  saying:  "There  being  nothing 
in  the  act  prohibiting  bulk  shipments, 
and  nothing  requiring  liquors  to  be  al- 
ways delivered  to  the  owner  or  purchaser 
or  consumer  (as  such),  it  seems  to  me 
that  this  record  was  perfect,  and  that 
not  only  was  the  letter  but  the  spirit  of 
the  legislation  lived  up  to.*' 

In  U.  S.  r.  jaillsdale  DistiUery  Co.,  (B. 
C.  N.  D.  1917)  242  Fed.  536,  it  was 
urged  that  the  label  required  by  this 
section  should  specify  the  particular  kind 
and  quantity  of  each  if  more  than  one 
kind  was  contained  in  the  package.  The 
court  disposed  of  this  contention  by  say- 
ing: ''I  do  not  think  this  is  a  sound 
interpretation  of  the  law.  The  statute 
deals  with  intoxicating  liquor.  That 
term  covers  all  kinds  of  liquor  which 
it  mentions.  Any  shipment  of  liquor 
which  comes  within  the  term  *  intoxicat- 
ing '  must  comply  with  the  provisions  of 
the  law.  I  am  unable  to  discover  any 
public  purpose  that  would  be  promoted 
by  requiring  the  label  to  descend  into 
details.  On  the  contrary  I  can  see  many 
practical  objections.  More  than  one  kind 
of  intoxicating  liquors  may  be  placed  in 
the  same  package.  Other  cases  submitted 
to  the  court  with  this  case  show  that 
practice  not  to  be  uncommon.  It  would 
be  quite  impracticable  to  set  forth  in  a 
label  an  invoice  of  different  kinds  of 
liquor,  showing  the  quantity  of  each. 
Further,  the  requirement  of  clearness 
would  be  greatly  promoted  by  printing 
the  label,  instead  of  using  either  script 
or  typewriting.  It  would  be  impracti- 
cable, however,  to  use  printing,  if  the 
label  is  required  to  specify  several  kinds 
of  liquor,  which  would  vary  both  in  quan- 
tity and  kind  with  different  shipments. 
The  limitations  of  size  of  the  label  for 
different  packatjes  might  also  forbid  the 
setting  out  of  details  in  the  label,  if  the 
requirement  of  the  law^  that  it  shall 
*  plainly   show '   the   matters   specified    is 


also  complied  with.  If  it  were  held  that 
the  label  must  contain  an  invoice  of  the 
different  kinds  of  liquor  in  the  package, 
it  is  manifest  that  such  a  label  would 
frequentlv  be  impractical  in  size,  or  fail 
to  be  '  plain  '  in  its  disclosures.  In  my 
judgment,  therefore,  the  specification  *  in- 
toxicating liquor  '  is  a  sufficient  disclosure 
of  *  the  nature  of  the  contents '  of  the 
package  to  satisfy  the  law.  It  is  impos- 
sible to  lay  down  any  universal  rule  that 
will  be  applicable  to  all  labels.  Each  case 
arising  under  the  statute  will  have  to  be 
dealt  with  according  to  its  peculiar  feat- 
ures. In  several  cases  that  recently  came 
before  this  court  the  word  *  liquor  *  was 
the  only  disclosure  as  to  the  nature  of 
the  contents  of  the  package,  and  this 
word  was  either  written  on  the  back  of 
the  label,  or  written  or  printed  so  as  to 
conceal,  rather  than  disclose,  what  the 
package  contained.  Those  labels  were 
held  to  be  a  violation  of  the  law." 

The  statute  requires  that  the  particu- 
lars it  mentions  shall  be  "  plainly  "  shown 
on  the  label.  Any  attempt  to  evade  the 
law  by  failing  to  set  forth  the  particulars 
truthfully,  or  to  disclose  them  plainly, 
falls  within  the  condemnation  of  the  stat- 
ute. The  label  should  be  devoted  to  dis- 
closing the  facts  mentioned  in  the  statute, 
and  not  to  advertising.  Any  attempt  to 
cover  up  with  advertising  matter  the  facts 
which  the  law  requires  the  label  to  reveal, 
so  as  readilv  to  catch  the  eye,  violates  the 
law.  U.  S.  v.  Hillsdale  Distillery  Co.,  (D. 
0.  X.  D.  1917)  242  Fed.  636. 

Absence  of  marks, —  Unless  otherwise 
advised  either  of  the  fact  that  an  un- 
labeled package  contained  liquors  within 
the  description  of  this  section  or  of  cir- 
cumstances reasonably  calculated  to  arouse 
suspicion  or  inquiry  with  respect  to  that 
fact,  the  carrier  to  whom  a  shipment  for 
transportation  and  delivery  is  proffered 
may  rely  upon  the  absence  from  a  pack- 
age of  the  label  required  by  this  section 
as  negativing  the  presence  therein  of  for- 
bidden liquors  or  liquors  in  receptacles  of 
prohibited  capacities.  State  v.  Southern 
Express  Co.,  (Ala,  1917)   75  So.  343. 

Marked  paeka^e»  as  evidence  of  con- 
tents.—  The  fact  that  packages  delivered 
by  an  express  company  to  the  consignee 
are  billed  and  marked  **  whiskey  "  is  some 
evidence  that  they  contain  whiskey.  Her- 
ring f.  State,  (1914)  11  Ala.  App.  202,  6^5 
So.  707;  Jackson  v.  State,  (1914)  11  Ala. 
App.  193,  65  So.  708. 

Inspection  by  cairier. — "  There  is  noth- 
ing in  any  federal  law  to  which  we  have 
been  referred  that  intends  to  prevent  or 
in  fact  inhibits,  in  any  degree,  the  right 
of  the  carrier  to  inspect  a  thus  labeled, 
proffered  shipment  of  the  liquors  described 
in  the  Webb-Kenyon  Act,  [sec  Intoxicat- 
ing Liquors,  vol.  4,  p.  593]  to  the  end 
that  the  interstate  carrier  may  be  suffi- 
cientlv  advised  to  enable  it  to  decline  to 
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receive  for  transportation  and  delivery  a 
consignment  that  is  not,  cannot  become, 
an  element  of  lawful  interstate  commerce, 
and  to  the  farther  end  that  such  carrier 
may  advisedly  govern  its  course  so  as  to 
avoid  offending  the  prohibitory  laws  of 
this  state  wherein  delivery  is  contem- 
plated." State  t\  Southern  Express  Co., 
(Ala.  1917)   75  So.  343. 

If  the  carrier  would  avert  the  conse- 
quences of  contributing  to  a  violation  of 
the  state  laws  through  the  means  of  serv- 
ice in  transporting  and  delivering  liquors 
in  forbidden  receptacles,  the  carrier  must 
inspect  the  tenders  of  such  shipments  as 
are  labeled  in  accordance  with  the  require- 
ments of  this  section,  or  else  act  at  the 
peril  of  becoming  an  offender  of  the  staters 
laws  in  this  respect;  for,  if  a  package 
tendered  for  shipment  in  another  state  is 
offensive  to  t^e  laws  of  this  state,  when 
brought  therein,  because  of  the  use   of 


containers  of  forbidden  capacities,  the 
package  is  "  forbidden  commerce "  under 
the  provisions  of  the  Webb-Kenyon  Act 
(see  Tntoxicatinq  Liquobs,  vol.  4,  p.  698), 
and  the  carrier  cannot  claim  the  protec- 
tion accorded  innocent  elements  ot  inter- 
state commerce.  State  v.  Southern  Ex- 
press Co.,   (Ala.  1917)   75  So.  343. 

Seizure. —  The  Treasury  Department 
may  instruct  collectors  of  customs  that 
when  a  package,  shipped  from  a  forei^ii 
country  or  a  place  subject  to  the  juris- 
diction of  the  United  States,  but  nonom- 
tiguous  thereto,  into  the  United  States, 
containing  intoxicating  liquors,  and  clearly 
not  labeled  as  required  by  this  section, 
comes  within  the  observation  of  a  cus- 
toms officer,  he  should  seize  the  same  and 
have  it  declared  forfeited  by  like  proceed- 
ings as  those  provided  to  enforce  forfeit- 
ures for  violation  of  the  customs  law. 
(1909)   28  Op.  Atty.-Gen.  99. 


Sec.  241.  [Importation  of  certain  wild  animals  and  birds  forbidden.] 

The  importation  into  the  United  States,  or  any  Territory  or  District  thereof, 
of  the  mongoose,  the  so-called  *  *  flying  foxes  ' '  or  fruit  bats,  the  English 
sparrow,  the  starling,  and  such  other  birds  and  animals  as  the  Secretary 
of  Agriculture  may  from  time  to  time  declare  to  be  injurious  to"  the  interests 
of  agriculture  or  horticulture,  is  hereby  prohibited;  and  all  such  birds 
and  animals  shall,  upon  arrival  at  any  port  of  the  United  States,  be 
destroyed  or  returned  at  the  expense  of  the  owner.  No  person  shall  import 
into  the  United  States  or  into  any  Territory  or  District  thereof,  any  foreign 
wild  animal  or  bird,  except  under  special  permit  from  the  Secretary  of 
Agriculture:  Provided,  That  nothing  in  this  section  shall  restrict  the 
importation  of  natural  history  specimens  for  museums  or  scientific  collec- 
tions, or  of  certain  cage  birds,  such  as  domesticated  canaries,  parrots,  or 
such  other  birds  as  the  Secretary  of  Agriculture  may  designate.  The  Secre- 
tary of  the  Treasury  is  hereby  authorized  to  make  regulations  for  carrying 
into  effect  the  provisions  of  this  section.    [35  Stat.  L.  1137,] 

This  section  was  drawn  from  the  Act  of  May  25,  1900,  ch.  553,  S  2,  31  3tat.  L.  1S8, 
known  as  the  "  Lacey  Law  "  which  was  repealed  by  section  341,  infrct,  this  title,  and 
which  read  as  follows: 

"  Sec.  2.  That  it  shall  be  unlawful  for  any  person  or  persons  to  import  into  the 
United  States  any  foreign  wild  animal  or  bird  except  under  special  permit  from  the 
United  States  Department  of  Agriculture:  Provided,  That  nothing  in  this  section 
shall  restrict  the  importation  of  natural  history  specimens  for  museumH  or  scientific 
collections,  or  the  importation  of  certain  cage  birds,  such  as  domesticated  canaries, 
parrots,  or  such  other  species  as  the  Secretary  of  Agriculture  may  designate.  The 
importation  of  the  mongoose,  the  so-caUed  *'  Hying  foxes  "  or  fruit  bats,  the  English 
sparrow,  the  starling,  or  such  other  birds  or  animals  as  the  Secretary  of  Agriculture 
may  from  time  to  time  declare  injurious  to  the  interest  of  agriculture  or  horticulture 
is  hereby  prohibited,  and  such  species  upon  arrival  at  any  of  the  ports  of  the  United 
States  shcul  be  destroyed  or  returned  at  the  expense  of  the  owner.  The  Secretary 
of  the  Treasury  is  hereby  authorized  to  make  regulations  for  carrying  into  effect  the 
provisions  of  this  section." 

Aside  from  a  general  transposition  of  language,  the  only  material  change  made  in 
this  section  is  that  making  its  provisions  apply  to  any  territory  or  district  of  the 
United  States. 

Sections  3  and  4  of  said  Act  of  May  25,  1900,  ch.  553,  were  embodied  in  the  foUowing 
sections  242,  243  and  244  of  the  Code  and  were  likewise  repealed  by  section  341  thereof » 
infra,  this  title. 
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SectioDJS  1  and  5  of  said  Act  of  May  25,  1900,  ch.  563,  were  not  repealed  and  are 
foveaoi,  with  other  provisions  relating  to  the  same  subject,  under  Game  Animals  and 
KoKDS,  vol.  3,  pp.  412,  413. 

Sec.  242.  [Transportation  of  prohibited  animals.]  It  shall  be  unlawful 
for  any  person  to  deliver  to  any  common  carrier  for  transportation,  or  for 
any  common  carrier  to  transport  from  any  State,  Territory,  or  District  of 
the  United  States,  to  any  other  State,  Territory,  or  District  thereof,  any 
foreign  animals  or  birds,  the  importation  of  which  is  prohibited,  or  the 
dead  bodies  or  parts  thereof  of  any  wild  animals  or  birds,  where  such  ani- 
mals or  birds  have  been  killed  or  shipped  in  violation  of  the  laws  of  the 
State,  Territory,  or  District  in  which  the  same  were  killed,  or  from  which 
they  were  shipped :  Provided,  That  nothing  herein  shall  prevent  the  trans- 
portation of  any  dead  birds  or  animals  killed  during  the  season  when  the 
same  may  be  lawfully  captured,  and  the  export  of  which  is  not  prohibited 
by  law  in  the  State,  Territory,  or  District  in  which  the  same  are  captured 
or  killed :  Provided  further,  That  nothing  herein  shall  prevent  the  impor- 
tation, transportation,  or  sale  of  birds  or  bird  plumage  manufactured  from 
the  feathers  of  barnyard  fowls.     [35  Stat.  L,  1137.] 

This  section  was  drawn  from  an  Act  of  May  25,  1900,  ch.  553,  §  3,  31  Stat.  L.  188, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

*'  Seo.  3.  That  it  shall  be  unlawful  for  any  person  or  persons  to  deliver  to  any 
comnwn  carrier,  or  for  any  common  carrier  to  transport  from  one  State  or  Territory 
to  another  State  or  Territory,  or  from  the  District  of  Columbia  or  Alaska  to  any  State 
or  Territory,  or  from  any  State  or  Territory  to  the  District  of  Columbia  or  Alaska,  any 
foreign  animals  or  birds  the  importation  of  which  is  prohibited,  or  the  dead  bodies  or 
parta  thereof  of  any  wild  animals  or  birds,  where  such  animals  or  birds  have  been  * 
killed  in  violation  of  the  laws  of  the  State,  Territory,  or  District  in  which  the  same 
were  killed:  Provided,  That  nothing  herein  shall  prevent  the  transportation  of  any 
dead  birds  or  animals  killed  during  the  season  when  the  same  may  be  lawfully 
captured,  and  the  export  of  which  is  not  prohibited  by  law  in  the  State,  Territory,  or 
District  in  which  the  same  are  killed." 

The  language  of  this  section  was  transposed,  its  provisions  made  to  apply  to  "  any 
State,  Territory  or  District  of  the  United  States  "  and  the  last  proviso  was  added. 

For  a  reference  to  the  other  sections  of  the  Act  here  cited,  see  the  notes  to  the 
preceding  section  241  of  this  Code. 


Construction.  —  "  Unquestionably  said 
act  [Act  of  May  25,  1900,  ch.  553]  makes 
it  unlawful  for  a  person  to  deliver  to 
any  common  carrier  for  transportation 
and  for  any  common  carrier  to  transport 
from  one  state  or  territoi-y  to  another 
state  or  territory  the  bodies  or  parts 
thereof  of  any  wild  animals  or  birds  that 
have  been  killed  in  violation  of  the  laws 
of  the  state  or  territory  where  they  were 
kiUed,  but  permits  the  transportation  of 
dead  birds  or  animals  killed  during  the 
open  season,  when  they  may  be  lawfully 
taken  and  the  export  of  which  is  not  pro- 
hibited by  the  laws  of  the  state  or  terri- 
torv  or  district  where  thev  are  killed. 
But  it  requires  that  all  packages  con- 
taining aaid  birds  or  animals,  the  ones 
permitted  to  be  shipped,  of  course,  in 
interstate  commerce,  shall  be  marked  and 
designated  in  a  certain  way,  that  the 
contents  of  the  packages  may  be  readily 
ascertained  on  inspection  of  the  outside, 
and  provides  a  fine  of  $200  for  each  viola- 
tion by  the  shipper  and  the  consignee 
knowingly  receiving  such  article  shipped 


and  the  carrier  transporting  same.  It  is 
apparent  from  this  law  that  the  Congress 
recognized,  not  only  the  power  of  the 
states  to  preserve  and  protect  their  game 
and  fish,  but  the  extreme  difficulty  of 
the  successful  exercise  of  such  power, 
and  provided,  as  it  could  do,  reasonable 
regulations  for  the  shipment  of  such  game 
as  was  not  unlawfully  killed,  and  was 
permitted  to  be  exported  from  the  state 
in  which  it  was  captured  to  another  state, 
and  whether  this  was  done  with  a  view  to 
facilitate  the  shipment  of  such  game,  or 
to  assist  the  different  states  in  the  en- 
forcement of  their  game  laws,  by  requir- 
ing such  shipments  to  be  so  made,  labeled, 
and  marked  that  the  nature  of  the  con- 
tents thereof  may  be  readilv  ascertained 
from  a  casual  inspection  of  xhe  outside  of 
the  package,  so  that  the  officer  enforcing 
the  local  measures  will  not  be  troubled 
to  examine  such  shipments  to  ascertain 
if  they  are  but  subterfuges  to  evade  the 
game  laws  of  the  locality  where  discov- 
ered, can  make  no  difference.  This  law  is 
a   valid    one,    and    its    requirements    are 
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plain."  Eager  v.  Jonesboro,  etc.,  Expreaa 
Co.,  (1912)   103  Ark.  288,  147  S.  W.  60. 

Shipment  and  delivery. —  Where  the  In- 
dictment charged  the  defendant  with  hav- 
ing prepared  for  shipment  by  interstate 
commerce  certain  game,  and  with  having 
in  his  possession,  with  intent  to  ship  the 
same,  certain  packages  containing  game, 
and  with  having  concealed  game  in  cer- 
tain packages  without  the  required  marks, 
with  the  intent  to  ship  the  same  out  of 
the  state,  in  evasion  and  violation  of  the 
former  Act,  it  was  held  that  such  indict- 
ment was  insufficient,  as  no  offense  is 
committed  under  section  3  or  section  4 
unless  the  game  has  either  been  shipped 
or  delivered  to  a  carrier  for  shipment. 
U.  S.  v.  Smith,  (M.  D.  Pa.  1902)  115 
Fed.  423. 

Killed  in  violation  of  local  law. —  The 
game  that  is  prohibited  in  the  former  sec- 
tion '^  from  being  shipped  from  one  state 
or  territory  to  another  is  that,  and  only 
that,  which  has  been  killed  in  violation 
of  the  local  law " ;  and  this  must  be 
averred  and  proved.  U.  S.  v.  Smith,  (M. 
D.  Pa.  1902)   115  Fed.  4^. 

Evasion  of  Act. —  It  may  be  difficult, 
and  it  is  not  necessary,  to  define  just 
what,  in  every  instance,  will  amount  to 
an  evasion  of  the  former  Act;  but  there 


must  be  something  contrived  or  done  in 
connection  with  a  shipment  actually  al- 
tered up)on,  and  not  one  which  is  in  mere 
contemplation.  U.  S.  i*.  Smith,  (M.  D. 
Pa.  1902)    115  Fed.  423. 

Indictment. —  Under  the  Game  Law  of 
Oklahoma  Territory  (Wilson's  Rev.  & 
Annot.  Stat.  1903,  $§  3069,  3078),  which 
permitted  the  killing  of  quail  between 
October  16th  and  February  1st  following, 
but  prohibited  the  shipping  of  quail  from 
the  territory  at  any  time,  an  indictment 
charging  a  violation  of  the  former  section 
by  knowingly  delivering  to  a  carrier  for 
transportation  from  the  territory  into 
another  state  the  dead  bodies  of  quail 
killed  in  the  territory  in  violation  of  its 
laws,  was  held  to  be  sufficient  where  it 
averred  that  such  quail  were  killed  "  with 
the  intent  and  for  the  purpose  of  being 
shipped  and  transported  out  of  the  terri- 
tory," although  it  did  not  allege  the 
months  in  which  such  quail  were  killed. 
The  same  was  held  to  be  true  of  an  indict- 
ment under  the  former  section  4  (now 
the  following  section  243)  for  failing  to 
mark  the  packages  containing  the  bodies 
of  such  quail.  Rupert  v,  U.  S.,  ( C.  C.  A. 
8th  Cir.  1910)  181  Fed.  87,  104  C.  C.  A. 
255. 


Sec.  243.  [Karkiiig  of  package.]  All  packages  containing  the  dead 
bodies,  or  the  plumage,  or  parts  thereof,  of  game  animals,  or  game  or  other 
wild  birds,  when  shipped  in  interstate  or  foreign  commerce,  shall  be  plainly 
and  clearly  marked,  so  that  the  name  and  address  of  the  shipper,  and  the 
nature  of  the  contents,  may  be  readily  ascertained  on  an  inspection  of  the 
outside  of  such  package.     [35  Stat.  L.  1137.] 

This  section  was  taken  from  a  part  of  section  4  of  the  Act  of  Mav  25,  1900,  ch.  553, 
§  4,  31  Stat.  L.  188,  which  was  repealed  by  section  341,  infra,  this  title.  That  part  of 
said  section  4  which  wan  embodied  in  the  text  was  as  follows: 

"  Sec.  4.  That  all  packages  containing  such  dead  animals,  birds,  or  parts  thereof, 
when  shipped  by  interstate  commerce,  as  provided  in  section  one  of  this  Act,  shall  be 
plainly  and  clearly  marked,  so  that  the  name  and  address  of  tiie  shipper  and  the 
nature  of  the  contents  may  be  readily  ascertained  on  inspection  of  the  outside  of  such 
packages.     ..." 

The  remainder  of  the  section  here  quoted  is  given  in  the  notes  to  the  following 
section  247  of  this  Code. 

For  a  reference  to  the  entire  Act,  see  the  notes  to  section  241  of  this  Code,  supra, 
p.  868. 

The  only  material  change  made  was  the  insertion  of  the  words  "  or  plumage  "  near 
the  beginning  of  the  text. 


Constitutionality. — The  provisions  of 
the  former  Act  prohibiting  the  shipment 
or  transportation  in  interstate  commerce 
of  game  killed  in  violation  of  the  local 
laws,  and  requiring  all  packages  contain- 
ing game  shipped  in  interstate  commerce 
to  be  plainly  marked  showing  the  name 
and  address  of  the  shipper  and  the  nature 
of  the  contents,  and  making  the  viola- 
tion of  such  provisions  a  criminal  offense, 
are  within  the  powers  of  Congress,  and 
constitutional  and  valid.  Rupert  v.  U.  S., 
(C.  C.  A.  8th  Oir.  1910)  181  Fed.  87,  104 
C.  C.  A.  256. 


Construction. — The  former  section  re- 
quires all  packages  **  containing  such  dead 
animals,  oirds,  or  parts  thereof,  when 
shipped  by  interstate  commerce,  as  pro- 
vided in  the  former  section  1  of  this 
Act,"  to  be  plainly  marked,  so  that  the 
name  and  address  of  the  shipper  and  the 
nature  of  the  contents  may  be  readily 
ascertained  on  inspection  of  the  outaide  of 
such  packages,  and  makes  the  violation 
of  such  requirements  a  penal  offense.  It 
has  been  held  that  the  reference  in  said 
section  to  section  1  was  a  clerical  error, 
.such   section   having   no   relation   to  the 
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Bubject-matter,  and  section  3  being  mani- 
festly intended;  that  as  so  construed  sec- 
tion 4  is  limited  in  its  application  to  the 
two  classes  of  shipments  enumerated  in 
section  3,  first,  animals  or  birds  killed  In 
violation  of  the  game  laws,  and  second, 
animals  or  birds  killed  during  the  open 
season  and  "  the  export  of  which  is  not 
prohibited  by  law,"  and  that  an  indict- 
ment would  not  lie  under  section  4  for  a 
failure  to  mark  a  package  containing 
game  killed  during  the  open  season  but 


the  export  of  which  was  prohibited  by 
the  law  of  the  state  where  the  same  was 
killed.  U.  S.  i\  Thompson,  (D.  C.  N.  D. 
1006)    147  Fed.  637. 

Killed  in  violation  of  local  law. — The 
former  section  on  which  this  section  is 
based  related  only  to  game  which  has 
been  killed  in  violation  of  the  local  law; 
and  this  must  be  averred  and  proved. 
U.  S.  V.  Smith,  (M.  D.  Pa.  1902)  115  Fed. 
423. 


Sec.  244.  [Penalty  for  violation  of  three  precedizig  sections.]  For  each 
evasion  or  violation  of  any  provision  of  the  three  sections  last  preceding, 
the  shipper  shall  be  fined  not  more  than  two  hundred  dollars;  the  con- 
signee knowingly  receiving  such  articles  so  shipped  and  transported  in  viola- 
tion of  said  sections  shall  be  fined  not  more  than  two  hundred  dollars ;  and 
the  carrier  knowingly  carrying  or  transporting  the  same  in  violation  of  said 
sections  shall  be  fined  not  more  than  two  hundred  dollars.  [35  Siat.  L. 
1138.] 

This  section  was  taken  from  the  latter  part  of  section  4  of  an  Act  of  May  25,  1900, 
ch.  653^  31  Stat.  L.  188,  the  entire  section  being  repealed  by  section  341,  infra,  this 
title,  and  the  part  thereof  carried  into  the  text  reading  as  follows : 

**  -Sboi  4.  •  •  *  For  each  evasion  or  violation  of  this  Act  the  shipper  shall,  upon 
conviction,  pay  a  fine  of  not  exceeding  two  hundred  dollars;  and  the  consignee  know- 
ingly receiving  such  articles  so  shipp^  and  transported  in  violation  of  this  Act  shall, 
upon  conviction,  pay  a  fine  of  not  exceeding  two  hundred  dollars;  and  the  carrier 
knowingly  carrying  or  transporting  the  same  shall,  upon  conviction,  pay  a  fine  of  not 
exceeding  two  hundred  dollars." 

The  omitted  jMurt  of  the  section  here  quoted  is  given  in  the  note  to  the  preceding 
section  243  of  this  Code.  For  a  reference  to  the  entire  Act  see  the  notes  to  section  241 
of  this  Code,  supra,  p.  868. 

The  only  changes  made  in  this  section  were  those  made  necessary  by  carrying  it  into 
the  revision. 


Sec.  245.  [Importation  and  transportation  of  obscene,  etc.,  books,  etc.] 

Whoever  shall  bring  or  cause  to  be  brought  into  the  United  States  or  any 
place  subject  to  the  jurisdiction  thereof,  from  any  foreign  country,  or  shall 
therein  knowingly  deposit  or  cause  to  be  deposited  with  any  express  com- 
pany or  other  common  carrier,  for  carriage  from  one  State,  Territory,  or 
District  of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the 
jurisdiction  thereof,  to  any  other  State,  Territory,  or  District  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof, 
or  from  any  place  in  or  subject  to  the  jurisdiction  of  the  United  States 
through  a  foreign  country  to  any  place  in  or  subject  to  the  jurisdiction 
thereof,  or  from  any  place  in  or  subject  to  the  jurisdiction  of  the  United 
States  to  a  foreign  country,  any  obscene,  lewd,  or  lascivious,  or  any  filthy, 
book,  pamphlet,  picture,  paper,  letter,  writing,  print,  or  other  matter  of 
indecent  character  or  any  drug,  medicine,  article,  or  thing  designed, 
adapted,  or  intended  for  preventing  conception,  or  producing  abortion,  or 
for  any  indecent  or  immoral  use,  or  any  written  or  printed  card,  letter, 
circular,  book,  pamphlet,  advertisement,  or  notice  of  any  kind  giving  infor- 
mation, directly  or  indirectly,  where,  how,  or  of  whom,  or  by  what  means 
any  of  the  hereinbefore-mentioned  articles,  matters,  or  things  may  be 
obtained  or  made;  or  whoever  shall  knowingly  take  or  cause  to  be  taken 
from  such  express  company  or  other  common  carrier  any  matter  or  thing 
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the  depositing  of  which  for  carriage  is  herein  made  unlawful,  shall  be  fined 
not  more  than  fiv^housand  dollars,  or  imprisoned  not  more  than  five  years, 
or  both.    [35  Stat.  L.  1138.] 


This  section  was  drawn  from  an  Act  of  Feb.  8^  1807^  ch.  172,  29  Stat.  L.  612, 
amended  by  an  Act  of  Feb.  8,  1905,  ch.  550,  33  Stat.  L.  705,  botb  the  amended  and  the 
amending  Acts  being  repealed  by  section  341,  infra,  this  title.  The  Act  as  amended 
was  as  follows: 

"  It  shall  be  unlawful  for  any  person  to  deposit  with  any  express  company  or  other 
common  carrier  for  carriage  from  one  State  or  Territory  of  the  United  States  or  the 
District  of  Columbia  into  any  other  J&tate  or  Territory  of  the  United  States  or  the 
District  of  Columbia,  or  from  any  place  in  or  subject  to  the  jurisdiction  of  the  United 
States  to  a  foreign  country,  or  from  any  place  in  qt  subject  to  the  jurisdiction  of  the 
United  States  through  a  foreign  country  to  any  place  in  or  subject  to  the  jurisdiction, 
of  the  United  States,  or  who  shall  cause  to  be  brought  into  any  place  in  or  subject  to 
the  jurisdiction  of  the  United  States  from  any  foreign  country,  any  obscene,  lewd,  or 
lascivious  book,  pamphlet,  picture,  paper,  letter,  writing,  print,  or  other  matter  of 
indecent  character  or  any  article  or  thing  designed  or  intended  for  the  prevention  of 
conception,  or  procuring  of  abortion,  or  any  written  or  printed  card,  letter,  circular, 
book,  pamphlet,  advertisement,  or  notice  of  any  kind  giving  information,  directly 
or  indirectly,  *  where,  how,  or  of  whom,  or  by  what  means  any  of  the  hereinbefore- 
mentioned  articles,  matters,  or  things  may  be  obtained  or  made;  and  any  person  who 
shall  knowingly  deposit,  or  cause  to  be  deposited,  with  any  express  company  or  other 
common  carrier  for  carriage  firom  one  State  or  Territory  of  the  United  States  or  the 
District  of  Columbia  to  any  other  State  or  Territory  of  the  United  States,  or  for 
carriage  from  any  place  in  or  subject  to  the  jurisdiction  of  the  United  States  to  a 
foreign  country,  or  from  any  place  in  or  subject  to  the  jurisdiction  of  the  United 
States  through  any  foreign  country,  to  any  place  in  or  subject  to  the  jurisdicticm  of  the 
United  States,  or  who  shall  take  from  such  express  company  or  other  common  carrier 
with  intent  to  sell,  distribute,  or  circulate  any  matter  or  thing  herein  forbidden  to  be 
deposited  for  carriage  shall  for  each  offense,  upon  conviction  thereof,  be  fined  not  more 
than  Ave  thousand  dollars  or  imprisoned  at  hard  labor  not  more  than  five  years,  or 
both,  at  the  discretion  of  the  court." 

This  section  has  been  amended  so  as  to  conform  to  the  changea  made  in  section  211 
of  this  Code,  supra,  p.  788,  which  prohibits  the  sending  of  obscene  matter,  etc.,  through 
the  mails.    Aside  from  a  transposition  of  language  the  changes  are  slight. 

Further  provisions  relating  to  the  importation  of  obscene  books,  articles,  lottery 
tickets,  etc.,  were  made  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  {  IV  G, 
subsections  1,  2  and  3,  given  under  Imposts  and  £xfobtb,  vol.  3,  pp.  713,  714. 


Constitutionality. — The  former  Act  on 
which  this  section  was  based  was  not  un- 
constitutional on  the  ground  that  it  is 
an  attempt  to  legislate  on  any  matter  to 
which  the  police  power  of  the  several 
states  extends  and  over  which  it  has  ex- 
clusive jurisdiction.  It  is  a  valid  exercise 
of  the  power  given  to  Congress  by  art.  1, 
sec.  8,  of  the  Constitution,  to  r^ulate 
commerce,  which  power  includes  the 
power  to  declare  what  may  be  the  subject 
of  commerce.  U.  S.  V.  Popper,  (N.  D.  Cal. 
1899)  98  Fed.  423.  This  section  is  a 
valid  exercise  of  congressional  power, 
and  is  not  unconstitutional  as  an  abridg- 
ment of  the  freedom  of  the  press.  Clark 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1914)  211  Fed. 
916,  128  C.  C.  A.  294. 

Response  to  decoy  letters. —  The  fact 
that  an  offense  was  committed  at  the  in- 
stance of  government  officials  through  de- 
coy letters  aaking  that  obscene  publica- 
tions be  sent  to  a  fictitous  person  does 
not  excuse  the  offender.  **  The  system  of 
detecting  crime  by  the  use  of  decoy  let- 
ters, or  decoy  witnesses,  is  necessary  to 
the  proper  administration  of  criminal 
justice,  and  is  in  quite  general  use.  It 
does  not  of  itself  excuse  the  offender, 
unless  a  constituent  element  of  the  crime 


be  thereby  r^noved."  Hanish  v.  U.  EL, 
(C.  C.  A.  7th  Cir.  1915)  227  Fed.  584,  142 
C.  C.  A.  216. 

Fictitions  consignee. — ^When  a  publica- 
tloDf  is  sent  by  interstate  express  the  fact 
that  it  is  billed  to  a  fictitious  person  does 
not  affect  the  character  of  the  transaction 
as  commerce.  Hanish  v,  U.  S.,  (CCA. 
A.  7th  Cir.  1915)  227  Fed.  684,  142  C  O. 
A.   216. 

Indictment. — ^An  indictment  imder  the 
former  statute  on  which  this  section  was 
based  which  described  the  article  as  one 
containing  in  a  certain  package  depos- 
ited by  the  defendant  witn  a  certain  ex- 
press company  in  a  specified  city  and 
county  on  a  day  named,  and  addressed  to 
a  particular  person,  gives  sufficioit  infor- 
mation to  the  defendant  of  the  act  with 
which  he  is  charged  to  enable  him  to 
make  his  defense  thereto,  or  to  plead  his 
acquittal  or  conviction,  in  bar  of  any 
subsequent  indictment  relating  to  the 
same  offense.  It  is  not  necessary  that 
there  should  be  such  certainty  of  the  de- 
scription of  the  article  in  the  indictment 
that  it  can  be  determined  therefrom 
whether  the  article  is  an  instrument  or  a 
drug  in  liquid  or  solid  form.  U.  S.  t>. 
Popper,   (N.  D.  Cal.  1899)    98  Fed.  423. 
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An  indictment  under  this  section  is  not 
duplieitous  in  charging  the  deposit  of  sev- 
eral copies  of  the  alleged  obscene  publica- 
tion with  an  interstate  carrier  for  deliv- 
ery to  different  people.  Clark  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1914)  211  Fed.  916, 
128  C.  C.  A.  294. 

Evidence. —  Where   it   is   charged   that 
this  section  waa  violated  by  the  deposit  of 


an  obscene  book  with  an  interstate  carrier 
for  transportation,  and  the  charge  is  not 
limited  to  particular  passages  or  parts  of 
the  book,  the  accused  is  entitled  to  have 
the  entire  book  introduced  in  evidence  and 
considered  by  the  jury  under  proper  in- 
structions from  the  court.  Clark  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1914)  211  Fed.  916,  128 
C/>  v/.  A*  29«. 


Chapter  Ten 
the  slave  trade  and  peonage 


Sec.  Sec. 

246.  Confining    or    detaining    slaves    on       259. 

board  vessel. 

247.  Seizing  slaves  on  foreign  shores.  260. 

248.  Bringing     slaves     into    the    United 

States.  261. 

249.  E<piipping  vessels  for  slave  trade. 

250.  Transporting  persons  to  be  held  as       262. 

slaves. 

251.  Hovering   on    coast   with   slaves   cm       263. 

board.  264. 

252.  Serving   in   vessels    engaged   in   the 

slave  trade.  265. 

263.  Receiving  or  carrying  away  any  per-       266. 
son  to  be  sold  or  held  as  a  slave. 

254.  Equipping,    etc.,     vessel     for     slave       267. 

trade. 

255.  Penalty  on  persons  building,  equip-       268. 

ping,  etc.  269. 

266.  Forfeiture    of    vessel    transporting 

slaves.  270. 

257.  Receiving  persons  on  board  to  be  sold 

as  slaves.  271. 

258.  Vessels  found  hovering  on  coast. 


Forfeiture    of    interest    in    vesselfl 

transporting  slaves. 
Seizure    of    vessels   engaged    in    the 

slave  trade. 
Proceeds  of  condemned  vessels,  how 

distributed. 
Disposal  of  persons  found  on  board 

seized  vessel. 
Apprehension  of  officers  and  crew. 
Removal   of  persons  delivered  from 

seized  vessels. 
To  what  port  captured  vessel  sent. 
When  owners  of  foreign  vessels  shall 

give  bond. 
Instructions      to      commanders      of 

armed  vessels. 
Kidnapping. 
Holding    or    returning    persons    to 

peonage. 
Obstructing  enforcement  of  preceding 

section. 
Bringing     kidnapped     persons     into 

United  States. 


Commoh-iaw  offenses. — **  It  is  well  settled  that  there  are  no  common-law  offenses 
against  the  United  States."  V.  S.  r.  Eaton,  (1892)  144  U.  S.  677,  687,  12  S.  Ct..  764, 
767,  36  U.  S.  (L.  ed.)  591,  594.  See  also  cases  cited  in  Judic?iaby,  vol.  4,  at  p.  1001, 
under  side-head  Common-law  jurisdiction. 


Sec.  246.  [Confining  or  detaining  slaves  on  board  vessel.]  Whoever, 
being  of  the  crew  or  ship's  company  of  any  foreign  vessel  engaged  in  the 
slave  trade,  or  being  of  the  crew  or  ship's  company  of  any  vessel  owned 
wholly  or  in  part,  or  navigated  for  or  in  behalf  of  any  citizen  of  the  United 
States,  forcibly  confines  or  detains  on  board  such  vessel  any  person  as  a 
slave,  or,  on  board  such  vessel,  offers  or  attempts  to  sell  as  a  slave  any  such 
person,  or  on  the  high  seas,  or  anywhere  on  tide  water,  transfers  or  delivers 
to  any  other  vessel  any  such  person  with  intent  to  make  such  person  a  slave, 
or  lands  or  delivers  on  shore  from  on  board  such  vessel  any  person  with 
intent  to  make  sale  of,  or  having  previously  sold  such  person  as  a  slave,  is  a 
pirate,  and  shall  be  imprisoned  for  life.     [35  Stat.  L.  1138.] 

This  section  was  drawn  from  R.  8.  sec.  5376  (Act  of  May  15,  1820,  ch.  113,  3 
Stat.  L.  601),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as 
f oUows : 

"  Sec.  5376.  Every  person  who,  being  of  the  crew  or  ship's  company  of  any  foreign 
vessel  engaged  in  the  slave-trade,  or  being  of  the  crew  or  ship's  company  of  any  vessel 
owned  wholly  or  in  part,  or  navigated  for  or  in  behalf  of  any  citizen,  forcibly  confines 
or  detains  on  board  such  vessel  any  negro  or  mulatto,  with  intent  to  make  such  negro 
or  mulatto  a  slave,  or,  on  board  such  vessel,  offers  or  attempts  to  sell,  as  a  slave,  any 
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negro  or  mulatto,  or  on  the  high  seas^  or  anywhere  on  tide-water,  transfers  or 
delivers  to  any  other  vessel  any  negro  or  mulatto  with  intent  to  make  such  negro 
or  mulatto  a  slave,  or  lands  or  delivers  on  shore  from  on  board  such  vessel  any  negro 
or  mulatto  with  intent  to  make  sale  of,  or  having  previously  sold  such  negro  or  mulatto 
as  a  slave^  is  a  pirate,  and  shall  suffer  death." 

The  section  here  quoted  was  modified  by  the  Act  of  Jan.  15,  1897,  ch.  29,  f  2,  29 
Stat.  L.  487,  which  was  likewise  repealed  by  section  341,  infra,  this  title,  and 
which  provided  that  with  the  exception  of  offenses  enumerated  in  certain  Revised 
Statute  sections  of  which  the  section  here  quoted  was  not  one,  punishment  by  imprison- 
ment at  hard  labor  for  life  was  substituted  for  the  death  penalty. 

The  only  material  change  made  in  this  section  was  the  substitution  of  the  word 
"  person  "  for  the  words  "  negro  or  mulatto." 


Power  of  Congress. —  Congress  has  the 
constitutional  power  to  prohibit  the  for- 
eign slave  trade.  U.  S.  v.  Gould,  (1860) 
8  Am.  Law.  Reg.  525,  25  Fed,  Cas.  No. 
15,239. 

Slave  trade  and  piracy. — The  slave 
trade  is  not  in  itself  piracy.  It  can  be 
made  so  only  by  statute;  and  the  obliga- 
tion of  the  statute  cannot  transcend  the 
legislative  power  of  the  state  which  may 
enact  it.  The  Antelope,  (1825)  10  Wheat. 
66,  6  U.  S.  (L.  ed.)  268;  U.  S.  v,  Oorrie, 
(1860)  25  Fed.  Cas.  No.  14,869,  Brun. 
Col.  Cas.  686. 

Violations  and  prosecutions. — ^As  to 
what  constitutes  a  violation  of  the  laws 
prohibiting  the  slave  trade,  see  The 
Plattsburg,  (1825)  10  Wheat.  133,  6  U.  S. 
(L.  ed.)  284;  U.  S.  v,  Gooding,  (1827)  12 
Wheat.  460,  6  U.  &  (L.  ed.)  693;  Wilson 
t?.  Daniel,  (1827)  12  Wheat.  668,  6  U.  S. 
(L.  ed.)  731;  U.  S.  v.  Morris,  (1840)  14 
Pet.  464,  10  U.  S.  (L.  ed.)  543;  The 
Slavers,  (1865)  2  WaU.  383,  17  U.  S.  (L. 
ed.)  911;  U.  S.  v.  Lribby,  (1846)  1 
Woodb.  &  M.  221,  26  Fed.  Cas.  No.  15,697; 
U.  S.  t\  Catherine,  (1840)  2  Paine  721, 
26  Fed.  Cas.  No.  14,755;  U.  S.  v.  Wester- 
velt,  (1861)  6  Blatchf.  30,  28  Fed.  Cas. 
No.  16,668;  (1821)  5  Op.  Atty.-Gen.  736. 
It  is  against  public  policy  to  dispense 
with  prosecutions  for  violations  of  the 
law  to  prohibit  the  slave  trade.  (1819) 
5  Op.  Atty.-Gen.  717.  Americans  who 
have  participated  in  the  slave  trade  in 
foreign  ports  are  indictable  in  any  dis- 
trict of  the  United  States  in  which  they 
may  be  foimd.  (1851)  5  Op.  Atty.-Gen. 
454. 

Criminal  intent. —  In  U.  S.  v.  labby, 
(1846)  1  Woodb.  &  M.  221,  26  Fed.  Cas. 
No.  15,597,  it  was  held  under  R.  S.  sec. 
5375,  the  source  of  the  present  section, 
that  there  must  be  an  intent  to  make  a 
negro  taken  on  board  a  slave,  to  warrant 
a  conviction  under  the  statute.  To  con- 
vict the  defendant,  it  was  not  necessary 
that  the  negro  should  have  been  free,  and 
that  the  defendant  attempted  to  make 
him  a  slave  for  the  first  time.  It  was 
enough,  if  he  meant  to  co-operate  as  a 
party  in  interest  and  power,  and  design. 


to  perpetuate  his  condition  as  a  slave,  and 
received  him  on  board  for  that  purpose. 
See  also  U.  S.  v.  Corrie,  (1860)  Brun. 
Col.  Cas.  686,  25  Fed.  Cas.  No.  14,869. 

Citizenshin  and  national  character  of 
▼eeseL—In  U.  S.  v.  Smith,  (1855)  3 
Blatchf.  (U.  S.)  255,  it  was  held  that 
when  the  government  had  begun  the  trial 
by  giving  evidence  tending  to  prove  the 
purchase  of  the  vessel  by  the  defendant 
from  her  American  owners,  and  the  de- 
fendant only  introduced  evidence  tending 
to  show  that  he  was  not  a  citizen  of  the 
United  States,  it  was  error  to  submit  to 
the  jury  the  question  of  the  national  char- 
acter of  the  vessel.  The  Question  at  issue 
should  have  been  oonfinea  to  the  citizoi- 
ship  of  the  prisoner.  U.  S.  r.  Smith, 
(1865)  3  Blatchf.  256,  2V  Fed.  Cas.  No. 
16,320,  See  also  U.  S.  v.  Smith,  (1855) 
27  Fed.  Cas.  No.  16,316a. 

Proof  required. —  Under  R.  S.  sec.  6375, 
the  source  of  the  present  section^  it  was 
held  that  it  must  be  proved  that  the 
accused  was  one  of  the  snip's  company  of 
a  vessel  which  was  at  the  time  owned 
or  employed  by  a  citizen  or  citizens  of  the 
United  States',  and  that  he  received  and 
detained  on  board  one  or  more  negroes 
with  intent  to  make  slaves  of  them,  or 
aided  and  abetted  others  in  doing  so;  or 
that  the  defendant,  being  himself  a  citi- 
zen of  the  United  States,  did  one  or  the 
other  of  these  acts  on  board  a  vessel, 
without  regard  to  her  ownership,  upon 
the  high  seas.  U.  S.  t>.  Damaud,  (1855) 
8  Wall.  Jr.  C.  C.  143,  25  Fed.  Oas.  No. 
14,918. 

Force  as  an  element  of  the  crime. — The 
landing  and  seizing  of  negroes,  and  forci- 
bly bringing  and  carrying  them  on  board, 
comprehend  the  use  of  force;  decoying 
them,  and  receiving  them  on  board,  do 
not  U.  S.  V.  Westervelt,  (1861)  5 
Blatchf.  30,  28  Fed.  Gas.  No.  16,668.  The 
word  "  forcibly  "  which  is  a  material  ele- 
ment in  the  crime,  does  not  mean  physical 
or  manual  force.  Any  conduct  tending 
to  put*  the  person  under  moral  restraint 
and  fear  is  sufficient.  U.  S.  v.  Gordon, 
(1861)  6  Blatchf.  18,  25  Fed.  Cas.  No. 
15,231. 


Sec.  247.  [Seizing  slaves  on  foreign  shores.]    Whoever,  being  of  the 
crew  or  ship's  company  of  any  foreign  vessel  engaged  in  the  slave  trade, 
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or  being  of  the  crew  or  ship  '8  company  of  any  vessel  owned  in  whole  or  in 
part,  or  navigated  for,  or  in  behalf  of,  any  citizen  of  the  United  States, 
lands  from  such  vessel,  and,  on  any  foreign  shore,  seizes  any  person  with 
intent  to  make  such  person  a  slave,  or  decoys,  or  forcibly  brings,  or  carries 
or  receives  such  person  on  board  such  vessel,  with  like  intent,  is  a  pirate, 
and  shall  be  imprisoned  for  life.     [35  Stat.  L.  1139.] 

This  section  was  drawn  from  R.  S.  sec.  5376  (Act  of  May  15,  1820,  ch.  113,  3  Stat.  L. 
600),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  5376.  Every  person  who.  being  of  the  crew  or  ship's  company  of  any  foreign 
yessel  etigaged  in  the  slave-trade,  or  being  of  the  crew  or  ship's  company  of  any  vessel, 
owned  in  whole  or  in  part,  or  navigated  for,  or  in  behalf  of,  any  citizen,  lands  from 
such  yessel,  and,  on  any  foreign  shore,  seizes  any  negro  or  mulatto  with  intent  to  make 
such  negro  or  mulatto  a  slave,  or  decoys,  or  forcibly  brings,  or  carries,  or  receives  such 
negro  or  mulatto  on  board  such  vessed,  with  like  intent,  is  a  pirate,  and  shall  suffer 
death." 

The  section  here  quoted  was  modified  by  the  Act  of  June  16,  1S97,  ch.  29,  §  2,  29 
Stat.  L.  487,  which  was  likewise  repealed  by  section  341,  infra,  this  title,  which 
substituted  imprisonment  at  hard  labor  for  life  in  lieu  of  the  death  penalty,  in 
all  except  a  few  instances  of  which  this  was  not  one. 

The  only  material  change  made  in  this  section  was  the  substitution  of  the  word 
"person"  for  the  words  "negro  or  mulatto." 


Power  of  Congress. —  It  is  within  the 
power  of  Congress  to  denominate  and 
punish  as  piracy  the  crime  of  kidnapping 
the  inhabitant  of  another  country  by  a 
citizen  of  the  United  States,  or  by  the 
employment  of  an  American  vessel. 
Charge  to  Grand  Jury,  (1859)  3  Phila. 
(Pa.)   527,  30  Fed.  Cas.  No.  18,269a. 

Descriptions  of  offense. — Construing  R. 
S.  sec.  5376,  the  source  of  the  present  sec- 
tion, in  U.  8.  f.  Westervelt,  (1861)  5 
Blatchf.  30,  28  Fed.  Cas.  No.  16,668,  the 
court  said :  "  There  are  four  descriptions 
of  the  offense  to  be  found  in  this  section: 

(1)  Landing    and    seizing    the   negroes; 

(2)  forcibly  bringing  and  carrying  them 
on  board;  (3)  decoying  them;  (4)  re- 
ceiving them  on  board  of  the  vessel." 

Who  Hiay  commit  offense. — "Any  per- 
son of  the  ship's  company,  on  board  of 
the  ship,  who  is  competent  to  commit  a 
crime,  is  capable  of  c(»nmittinfi;  the  of- 
fense under  the  statute,  by  voluntarily, 
freely,  and  willingly  receiving  the  negroes 
upon  the  ship,  with  the  intent  to  make 
them  slaves,  or  by  actually  participating 
in  such  reception,  with  like  intent,  which 
makes  him  a  principal  in  the  offense."  It 
is  not  necessary  that  the  offender  shall 
have  an  interest  in  the  negroes,  or  have 
power  upon  the  ship  to  receive  or  reject 
them.  But  one  acting  under  any  compul- 
sion, physical  or  moral,  is  not  guilty 
under  the  statute.  U.  S.  v.  Westervelt, 
(1861)  6  Blatchf.  30,  28  Fed.  Cas.  No. 
16,668.  No  one  on  board,  unless  he  is  of 
the  crew  or  ship's  company,  can  be  con- 
victed or  punished  under  this  statute, 
although  the  owner  of  the  negroes  or 
mulattoes  with  which  the  vessel  is  laden. 
U.  S.  p.  Oorrie,  (I860)  Brun.  Col.  Cas. 
686,  25  Fed.  Cas.  No.  14,869. 

Essence  of  offense-  -"  It  is  the  intent  to 
make  ft  slave,  which  constitutes  the 
essence   of   the   offense;    for   neither    the 


seising,  nor  forcibly  bringing,  or  carrying, 
or  receiving  a  negro  on  board,  is  any 
offense  without  such  superadded  intent." 
U.  S.  r.  Battiste,  (1836)  2  Sumn.  240, 
24  Fed.  Cas.  No.  14,545.  The  intent  is  a 
material  element  in  the  offense  under  this 
statute,  and  the  intent  which  the  act  pro- 
hibits is  to  make  a  slave  of  such  negro  or 
mulatto.  U.  S.  v.  Corrie,  (1860)  Brun. 
Col.  Cas.  686,  26  Fed.  Cas.  No.  14,869. 

Antecedent  right  to  freedom.. —  It  is  not 
necessary  that  the  negro  should,  previ- 
ously to  the  seizing  or  carrying  him  on 
board,  have  been  free.  The  statute  (R.  S. 
sec.  5376,  the  source  of  the  present  sec- 
tion) intended  to  pimish,  as  a-  capital 
offense,  the  decoying  or  forcibly  bringing 
or  carrying  or  receiving  on  board  any 
negro  or  mulatto,  with  intent  on  the  part 
of  the  party  decoying,  bringing,  carrying, 
or  receiving,  to  make  such  negro  or  mu- 
latto a  slave  in  future,  without  any  refer- 
ence whatsoever  to  his  antecedent  state 
or  condition,  whether  a  slave  or  free.  U. 
S.  r.  Battiste,  (1835)  2  Sumn.  240,  Fed. 
Cas.  No.  14,545. 

*'  Landing  or  delivering  on  shore^  with 
intent  to  sell  or  having  sold,  a  negro  or 
mulatto,  not  held  to  service  by  the  laws 
of  either  of  the  states  or  territories  of  the 
United  States,  is  an  offense  under  the 
laws  of  the  United  States,  as  it  is  under 
the  laws  of  many  of  the  states;  but  it  is 
not  the  crime  of  piracy  under  the  Act  of 
the  15th  of  May,  1820  [R.  S.  sec.  5376, 
the  source  of  the  present  section].  The 
landing  or  delivering  on  shore,  which  is 
made  piracy  under  the  Act  of  1S20,  must 
be  of  a  negro  or  mulatto,  not  held  to  serv- 
ice by  the  laws  of  either  of  the  states 
or  territories  of  the  United  States,  with 
intent  to  sell  or  having  sold  him  as  a 
slave;  and  the  ship  or  vesRel  from  on 
board  of  which  he  is  so  landed  or  deliT- 
ered  on  shore,  is  that  ship  or  vessel  in 
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which  he  has  been  kept  forcibly  confined 
and  detained  with  intent  to  make  him  a 
slave;  and  this  intent  to  make  him  a 
slave,  is  the  intent  to  deprive  him  of  his 
right  of  personal  liberty,  to  rob  him  of  his 
freedom;  and  such  intent  can  only  be 
affirmed  of  an  antecedent  right  to  free- 
dom." U.  S.  V.  Corrie,  (I860)  Brun.  Col. 
Cas.  686,  25  Fed.  Gas.  No.  14,869. 


Ownership  of  ve88el.-;-Whether  the  ves- 
sel is  foreign  or  American  is  immaterial 
if  the  defendant  is  a  citizen  of  the  United 
States.  U.  S.  v.  Westervelt,  (1861)  5 
Blatchf.  30,  28  Fed.  Gas.  Xo.  16,668.  See 
also  U.  S.  V.  Brown,  (1848)  24  Fed.  Cas. 
No.  14,656,  as  to  the  ownership  of  the 
vessel  if  the  accused  is  not  a  citizen. 


Sec.  248.  [Bringing  slaves  into  the  United  States.]  Whoever  brings 
within  the  jurisdiction  of  the  United  States,  in  any  manner  whatsoever, 
any  person  from  any  foreign  kingdom  or  country,  or  from  sea,  or  holds, 
sells,  or  otherwise  disposes  of,  any  person  so  brought  in,  as  a  slave,  or  to  be 
held  to  service  or  labor,  shall  be  fined  not  more  than  ten  thousand  dollars, 
one  half  to  the  use  of  the  United  States  and  the  other  half  to  the  use  of  the 
party  who  prosecutes  the  indictment  to  effect;  and,  moreover,  shall  be 
imprisoned  not  more  than  seven  years.     [35  Stat,  L,  1139.] 

This  section  was  drawn  from  R.  S.  sec.  5377  (Act  of  April  20,  1818,  ch.  91,  3  Stat.  L, 
462),  which  was  repealed  hy  section  341,  infray  this  title,  and  which  read  as  follows: 

"*S%a  5377.  Every  person  who  brings  within  the  jurisdiction  of  the  United  States, 
in  any  manner  whatsoever,  any  negro,  mulatto,  or  person  of  color,  from  any  foreign 
kingdom  or  country,  or  from  sea,  or  holds,  sells,  or  otherwise  disposes  of,  any  negro, 
mulatto,  or  person  of  color  so  brought  in,  as  a  slave,  or  to  be  held  to  service  or  labor, 
shall  be  fived  not  more  than  ten  thousand  dollars  nor  less  than  one  thousand,  one-half 
to  the  use  of  the  United  States,  and  the  other  hsJf  to  the  use  of  the  party  who 
prosecutes  the  Indictment  to  effect,  and,  moreover,  shaU  suffer  imprisonment  at  hard 
labor  not  more  than  seven  years,  nor  less  than  three  years.'* 

This  section  was  changed  by  substituting  the  word  "  nerson  "  for  the  words  *'  n^ro, 
mulatto,  or  person  of  color  "  where  they  twice  appeared,  by  omitting  the  requirement 
that  imprisonment  be  at  hard  labor,  and  by  omitting  the  minimum  punishment  of 
three  years. 


Purpose  of  statute. — ^The  object  of  the 
Act  of  April  20,  1818  (R.  S.  sec.  5377,  the 
source  of  the  present  section),  was  to  put 
an  end  to  the  slave  trade  and  to  prevent 
the  introduction  of  slaves  into  the  United 
States,  from  other  countries.  U.  S.  t*.  The 
Ship  Garonne,  (1837)  11  Pet.  73,  9  U.  S. 
(L.  ed.)   637. 

Application  of  prior  statute. —  In  U.  S. 
t?.  The  Ship  Garonne,  (1837)  11  Pet.  73, 
9  U.  S.  (L.  ed.)  637,  it  was  held  that  the 
Act  of  April  20,  1818,  R.  S.  sec.  5377, 
from  which  the  present  section  was  de- 
rived, did  not  apply  to  persons  of  color 
who  were  domiciled  in  the  United  States 
and  who  were  brought  back  to  their  place 
of  residence,  after  their  temporary 
absence.  The  Act  of  1818,  prohibiting 
the  importation  of  slaves  into  the  United 
States  was  not  intended  to  prohibit  the 
return  of  slaves  who  should  leave  the 
United  States  as  servants  of  their  owners 
with  intent  to  return  after  a  short  so- 
journ   abroad,    (1821)    1    Op.   Atty.-Gen. 


603.  The  bringing  to  the  port  of  New 
York,  on  board  a  schooner,  a  passenger 
from  Tobago,  who  had  with  him  a  free 
colored  servant,  hired  to  him  by  his 
mother  with  his  assent,  and  who  came 
with  him  to  live  with  and  serve  him  in 
New  York,  was  not  a  violation  of  the 
slave  laws.  (1821)  6  Op.  Atty.-Gen. 
736. 

Construction  of  former  act. — For  cases 
construing  R.  S.  sec.  5377,  the  source  of 
the  present  section,  see  The  Josef  a  Se- 
giinda,  (1825)  10  Wheat.  312,  6  U.  S.  (L. 
ed.)329j  U.  S.  v.  Schooner  Catharine, 
(1840)  2  Paine  721,  25  Fed.  Cas.  No.  14,- 
765;  U.  S.  V.  Flowerv,  (1845)  1  Sprague 
109,  26  Fed.  Cas.  No".  15,122;  Charge  to 
Grand  Jury,  (1851)  5  McLean  306,  30 
Fed.  Oas.  No.  18,267;  Charge  to  Grand 
Jury,  (1859)  3  Phila.  (Pa.)  527,  30  Fed. 
Cas.  No.  18,269a;  U.  S.  i?.  Haun,  (1860) 
8  Am.  L.  Reg.  663,  26  Fed.  Cas.  No.  15,- 
329;  U.  S.  v.  Sutter,  (1861)  Hoff  Dec.  27, 
27  Fed.  Cm,  No.  16,424. 


Sec.  249.  [Equipping  vessels  for  slave  trade.]  Whoever  bnilds,  fits 
out,  equips,  loads,  or  otherwise  prepares,  or  sends  away,  either  as  master, 
factor,  or  owner,  any  vessel,  in  any  port  or  place  within  the  jurisdiction 
of  the  United  States,  or  causes  such  vessel  to  sail  from  any  port  or  place 
whatsoever,  within  such  jurisdiction,  for  the  purpose  of  procuring  any 
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person  from  any  foreign  kingdom  or  country  to  be  transported  to  any  port 
or  place  whatsoever,  to  be  held,  sold,  or  otherwise  disposed  of  as  a  slave,,  or 
held  to  service  or  labor,  shall  be  fined  not  more  than  five  thousand  dollars, 
one  half  to  the  use  of  the  United  States  and  the  other  half  to  the  use  of  the 
person  prosecuting  the  indictment  to  effect ;  and  shall,  moreover,  be  impris- 
oned  not  more  than  seven  years.    [35  Stat.  L.  1139,] 

This  section  was  drawn  from  R.  S.  sec.  5378  (Act  of  April  20,  1818,  ch.  91,  3  Stat.  L. 
451) ,  which  was  repealed  by  section  341,  infra j  this  title,  and  which  read  as  follows: 

**  Sec.  5378.  Every  person  who  builds,  fits  out,  equips,  loads,  or  otherwise  prepares, 
or  sends  away,  eitlier  as  master,  factor,  or  owner,  any  vessel,  in  any  port  or  place 
within  the  jurisdiction  of  the  United  States,  or  causes  such  vessel  to  sail  from  any 
port  or  place  whatsoever,  within  such  jurisdiction,  for  the  purpose  of  procuring  any 
n^ro,  mulatto,  or  person  of  color  from  any  foreign  kingdom  or  country,  to  be  trans- 
ported to  any  part  or  place  whatsoever,  to  be  held,  sold,  or  otherwise  disposed  of  as  a 
slave,  or  held  to  service  or  labor,  shall  be  punished  by  a  fine  of  not  less  than  one 
thousand  dollars,  nor  more  than  five  thousand  dollars,  one-half  to  the  use  of  the  United 
States  and  the  other  half  to  the  use  of  the  person  prosecuting  the  indictment  to  effect, 
and  shallj  moreover^  be  imprisoned  at  hard  labor  for  a  term  not  more  than  seven 
years,  nor  less  than  three  years.*' 

The  only  material  changes  in  this  sectioa  were  the  substitution  of  the  word  "  person  " 
for  the  words  '*  negro,  mulatto,  or  person  of  color/'  and  the  omission  of  the  words  ''  at 
hard  labor  "  and  the  minimum  imprisonment  of  **  not  less  than  tiiree  years "  in  ^the 
provigions  relating  to  punishment. 


Commission  of  offense. —  Under  the  Act 
of  April  20,  1818,  R.  S.  sec.  537S,  the 
source  of  the  present  section,  it  was  held 
that  the  offense  was  not  committed  unless 
the  vessel  sailed  out  of  the  port.  U.  S.  t?. 
La  Ooste,  (1820)  2  Mason  129,  26  Fed. 
Cas.  No.  15,548. 

Construction  of  prior  statute. —  For 
cases  construing  R.  S.  sec.  5378,  the 
source  of  the  present  section,  see  U.  S. 


V.  La  Ooste,  (1820)  2  Mason  129,  26 
Fed.  Cas.  No.  15,548;  U.  S.  t\  Smith, 
(1820)  2  Mason  113,  27  Fed.  Cas.  No. 
16,338;  U.  S.  t?.  Schooner  Catharine, 
(1840)  2  Paine  721,  25  Fed.  Cas.  No.  14,- 
755:  U.  S.  V.  Kelly,  (1863)  2  Sprague  77, 
26  Fed.  Cas.  No.  15,615;  U.  S.  r.  Male- 
bran,  (1820)  26  Fed.  Cas.  No.  15,711;  U, 
S.  i?.  White,  (1877)  2  Cine.  L.  BuU.  27, 
28  Fed.  Cas.  No.  16,674. 


Skc.  250.  [Transporting  persons  to  be  held  as  slaves.]  Whoever,  within 
the  jurisdiction  of  the  United  States,  takes  on  board,  receives,  or  transports 
from  any  foreign  kingdom  or  country,  or  from  sea,  any  person  in  any 
vessel,  for  the  purpose  of  holding,  selling,  or  otherwise  disposing  of  such 
person  as  a  slave,  or  to  be  held  to  service  or  labor,  shall  be  punished  as 
prescribed  in  the  section  last  preceding.    [35  Stat.  L.  1139.] 

This  section  was  drawn  from  R.  S.  sec.  5379  (Act  of  April  20,  1818,  ch.  91,  3  Stat.  L. 
451),  which  was  repealed  by  section  341,  infra^  this  title,  and  which  read  as  foDows: 

"Sec.  5379.  Every  citizen  or  other  person  resident  within  the  jurisdiction  of  the 
United  States,  who  takes  on  board,  receives,  or  transports  from  any  foreign  kingdom 
or  country,  or  from  sea,  any  negro,  mulatto,  or  person  of  color,  in  any  vessel,  for  the 
purpose  of  holding,  selling,  or  otherwise  disposing  of  such  person  as  a  slave,  or  to  be 
nela  to  service  or  labor,  shall  be  punished  as  prescribed  in  the  preceding  section.'' 

The  only  material  alteration  was  the  substitution  of  the  word  "person"  for  the 
words  "  negro,  mulatto,  or  person  of  color." 

Construction    of    prior    statute. —  For  ed.)    118;    IT.   S.  v.  Battiste,    (1835)    2 

eases    construing    K.    S.    sec.    5379,    the  Sumn.  240,  24  Fed.  Cas.  No.  14,545;    U. 

source    of   the    present   section,    see   The  S.  r.  Schooner  Catharine,  (1840)  2  Paine 

Merino,  (1824)  9  Wheat.  391,  6  U.  S.  (L.  721,  25  Fed.  Cas.  No.  14,756. 


Sec.  251.  [Hovering  on  coast  with  slaves  on  board.]  Whoever,  being 
the  captain,  master,  or  commander  of  any  vessel  found  in  any  river,  port, 
bay,  harbor,  or  on  the  high  seas,  within  the  jurisdiction  of  the  United  States, 
or  hovering  on  the  coast  thereof,  having  on  board  any  person,  for  the  pur- 
pose of  selling  such  person  as  a  slave,  or  with  intent  to  land  such  person 
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for  any  such  purpose,  shall  be  fined  not  more  than  ten  thousand  dollars  and 
imprisoned  not  more  than  four  years.    [35  Stat.  L.  1139.] 

This  section  was  drawn  from  R.  S.  sec.  6380  (Act  of  March  2,  1807,  ch.  22,  2  Stat.  L. 
428),  which  was  repealed  by  gection  341,  infra,  this  title,  and  \^ich  read  as  foUows: 

"  Skc.  5380.  Every  captain,  master,  or  comnoander  of  any  American  vesael  found  in 
any  river,  port,  bay,  harbor,  or  on  the  high  seas,  within  the  jurisdictional  limits  of  the 
United  States,  or  hovering  on  the  coast  thereof,  having  on  board  any  negro,  mulatto, 
or  person  of  color  for  the  purpose  of  selling  them  as  slaves,  or  with  intent  to  land  the 
same  for  any  such  purpose,  shall  be  fined  not  more  than  ten  thousand  dollars,  and  be 
imprisoned  at  hard  labor  not  less  than  two  years,  nor  more  than  four  years." 

The  material  changes  in  this  section  consisted  in  the  omission  of  the  word 
"American  ''  which  preceded  the  word  "  vessel,"  the  substitution  of  the  word  "  person  " 
for  the  words  "negro,  mulatto  or  person  of  color,"  and  the  omission,  in  the  provision 
relating  to  punishment,  of  the  words  "  at  hard  labor  not  less  than  two  years." 


Construction  of  prior  statute. —  For 
cases  construing  R.  S.  sec.  5380,  the  source 
of  the  present  section,  see  U.  S.  v. 
Schooner  Kitty,  (1808)  Bee  Adm.  252,  26 
Fed.  Oas.  No.  15,537;  Almeida  v.  Certain 
Slaves,  (1814)  5  Hughes  55,  1  Fed.  Cas. 
No.  255;  The  Josef  a  Segunda,  (1820)  5 
Wheat.  338,  5  U.  S.  (L.  ed.)  104;  Impor- 
tation of  Slaves,  (1821)   1  Op;  Attv.-Gen. 


446;  The  Josef  a  Segunda,  (1825)  10 
Wheat.  312,  6  U.  S.  (L.  ed.)  329;  Cur- 
ranee  t.  McQueen,  (1827)  2  Paine  109, 
6  Fed.  Cas.  No.  3,488;  U.  S.  r.  Preston, 
(1830)  3  Pet.  57,  7  U.  S.  (L.  ed.)  601; 
Importing  Slaves,  (1847)  4  Op.  Atty.- 
Gen.  566;  U.  S.  <?.  Plumer,  (1859)  3 
Oliff.  28,  27  Fed.  Cas.  No.  16,056. 


Sec.  252.  [Serving  in  vessels  engaged  in  the  slave  tr^e.]  Whoever, 
bemg  a  citizen  of  the  United  States,  or  other  person  residing  therein,  volun- 
tarily serves  on  board  of  any  vessel  employed  or  made  use  of  in  the  trans- 
portation of  slaves  from  any  foreign  country  or  place  to  another,  shall  be 
fined  not  more  than  two  thousand  dollars  and  imprisoned  not  more  than 
two  years.     [35  Stat.  L.  1139.] 

This  section  was  formed  from  the  combined  provisions  of  R.  S.  sec.  5381  (Act  of 
May  10,  1800,  ch.  51,  2  Stat.  L.  70),  and  R.  S.  sec.  5382  (Act  of  Majr  10,  1800,  eh.  51, 
2  Stat.  L.  71),  both  of  which  were  repealed  by  section  341,  infrti,  this  title,  and  which 
read  as  follows: 

''Sec.  5381.  Every  citizen  of  the  United  States,  or  other  person  residing  therein, 
who  voluntarily  serves  on  board  of  any  American  vessel  empu>yed  or  made  uae  of  in 
the  transportation  of  slaves  from  any  foreign  country  or  place  to  another,  &hall  be 
punished  by  a  fine  of  not  more  than  two  thousand  dollars,  and  by  imprisonment  not 
more  than  two  years." 

"  Seo.  5382.  Every  citizen  of  the  United  States  who  voluntarily  serves  on  board  of 
any  foreign  vessel  employed  in  the  slave-trade,  shall  be  punished  as  prescribed  in  the 
preceding  section." 

These  sections  have  be^i  combined  so  as  to  punish  the  serving  on  any  vesael,  either 
American  or  foreign. 


Construction  of  prior  statutes. — For 
cases  construing  R.  S.  sec.  5381,  the 
source  of  the  present  section,  see  Brig  Try- 
phenia  v.  Harrison,  (1806)  1  Wash.  522, 
24  Fed.  Cas.  No.  14,209;  U.  S.  f.  Smith, 
(1809)  Brun.  Col.  Cas.  82,  27  Fed.  Cas. 
No.  16,332;  U.  S.  V.  Andrews,  (1820) 
Brun.  Col.  Cas.  422,  24  Fed.  Cas.  No. 
14,454;  U.  S.  v.  Kennedy,  (1821)  4  Wash. 
91,  26  Fed.  Cas.  No.  16,525;  U.  S.  v. 
Battiste,  (1835)  2  Sumn.  240,  24  Fed. 
Ca«.  No.  14,545;  Allen  v.  U.  S.,  (1840) 
Taney  112,  1  Fed.  Cas.  No.  240;  U.  S.  v. 
Morris,  ( 1840)   14  Pet.  464,  10  U.  S.   (L. 


ed.)  543;  Concerning  Slave-trade,  (1843) 
4  Op.  Atty.-Gen.  243;  Imported  Slaves, 
(1847)  4  Op.  Atty.-Gen.  566;  Lovett  v. 
Bispham,  (1849)  4  Pa.  L.  J.  Rep.  339,  2 
Am.  L.  J.  97,  16  Fed.  Cas.  No.  8,985; 
Charge  to  Grand  Jury,  (1859)  3  Phila. 
(Pa.)  527,  30  Fed.  Cas.  No.  18,269«;  U. 
S.  u.  Greathouse,  (1863)  4  Sawy.  457,  26 
Fed.  Cas.  No.  15,254.  And  for  cases  con- 
struing R.  S.  sec.  5382,  from  which  the 
present  section  was  derived,  see  U.  S.  f?. 
Morris,  ( 1840)  14  Pet.  464,  10  U.  S.  (I* 
ed.)  543;  U.  8.  v.  Greathouse,  (1863)  4 
Sawy.  457,  26  Fed.  Cas.  No.  16,254. 


Sec.  253.  [Beceiving  or  carrying  away  any  person  to  be  sold  or  held 
as  a  slave.]    Whoever,  being  the  master  or  owner  or  person  having  charge 
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of  any  vessel,  receives  on  board  any  other  person,  with  the  knowledge  or 
intent  that  such  person  is  to  be  carried  from  any  place  subject  to  the  juris- 
diction of  the  United  States  to  any  other  place,  to  be  held  or  sold  as  a  slave, 
or  carries  away  from  any  place  subject  to  the  jurisdiction  of  the  United 
States  any  such  person,  with  the  intent  that  he  may  be  so  held  or  sold  as  a 
slave,  sh^l  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not 
more  than  five  years,  or  both.    [35  Stat.  L.  1139.] 

This  section  was  drawn  from  R.  S.  sec.  55^  (Act  of  May  21,  1866,  ch.  86,  U  Stat.  L. 
60),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sec.  5524.  Every  maater  or  owner  or  person  having  charge  of  any  vessel  who 
receives  on  board  any  other  person,  with  the  knowledge  or  intent  that  such  person  ia 
to  be  carried  from  any  state,  territory,  or  district  of  the  United  States  to  a  foreign 
country,  state,  or  place,  to.be  held  ot  sold  as  a  slave,  or  carries  away  from  any  state, 
territory,  or  district  of  the  United  States  any  such  person,  with  the  intent  that  ne  may 
be  so  held  or  sold  as  a  slave,  nhM  be  punished  b^  a  fine  of  not  more  than  five  thousand 
nor  less  than  five  hundred  dollars,  or  by  imprisonment  not  more  than  five  years,  or 
by  both.'' 

The  section  has  been  made  more  general  in  applying  to  any  place  ''  subject  to  the 
jurisdiction  of  the  United  States "  instead  of  bemg  limited  to  any  "  State,  Territory 
or  District  of  the  United  States,"  and  the  provision  for  a  minimum  fine  has  been 
omitted. 

Kidnapping    slaves,    see    section    268, 
infra,  p.  886. 


Sec.  254.  [Equipping,  etc.,  vessel  for  slave  trade.]  No  person  shall,  for 
himself  or  for  another,  as  master,  factor,  or  owner,  build,  fit,  equip,  load, 
or  otherwise  prepare  any  vessel  in  any  port  or  place  within  the  jurisdic- 
tion of  the  United  States,  or  cause  any  vessel  to  sail  from  any  port  or  place 
within  the  jurisdiction  of  the  United  States  for  the  purpose  of  procuring 
any  person  from  any  foreign  kingdom,  place,  or  country  to  be  transported 
to  any  port  or  place  whatsoever,  to  be  held,  sold,  or  otherwise  disposed  of, 
as  a  slave,  or  to  be  held  to  service  or  labor ;  and  every  vessel  so  built,  fitted 
out,  equipped,  laden,  or  otherwise  prepared,  with  her  tackle,  apparel,  furni- 
ture, and  lading,  shall  be  forfeited;  one  moiety  to  the  use  of  the  United 
States  and  the  other  to  the  use  of  the  person  who  sues  for  the  forfeiture 
and  prosecutes  the  same  to  effect.    [35  Stat.  L.  1140.] 

This  section  was  a  re-enactment  of  K.  S.  sec.  6661  (Act  of  April  20,  1818,  ch.  91, 
3  Stat.  L.  461;  Act  of  March  22,  1794,  ch.  11,  1  Stat.  L.  347),  which  was  repealed  by 
section  341,  infra^  this  title. 

The  only  changes  made  were  the  sulvrtitution  of  the  words  **  United  States  "  where 
they  appear  the  second  time  in  the  text,  for  the  word  "  same,"  and  the  substitution 
of  the  word  "  person  "  for  the  words  "  negro,  mulatto,  or  person  of  color." 


person 

Construction  of  prior  statute.— For 
cases  construing  R.  S.  sec.  6661,  re-enacted 
in  the  present  section,  see  U.  S.  v.  Tith- 
ing Yard,  (1893)  9  Utah  273,  34  Pac. 
66;  Svans  t\  Bollen,  (1800)  4  Dall.  342, 
8  Fed.  Gas.  No.  4,564;  U.  S.  t\  Schooner 
Sally,  (1804)  2  Cranch  406,  2  U.  S.  (L. 
ed.)  320;  U.  S.  v.  The  Schooner  Penelope, 
(1806)  2  Pet.  Adm.  438,  27  Fed.  Cas.  No. 
16,024;  Brig  Tryphenia  v.  Harrison, 
(1806)  1  Waah.  622,  24  Fed.  Cas.  No.  14,- 
209;  Fales  v.  Mayberry,  (1816)  2  QaU. 
660,  8  Fed.  Cas.  No.  4,622;  The  Brig 
Caroline,  (1819)  1  Brock.  384,  6  Fed.  Cas. 
No.  2,418;  Seizure  for  engaging  in 
Slave-trade,  (1820)  6  Op.  Atty^.-CJen.  724; 


U.  S.  V.  ha,  Coste,  (1820)  2  Mason  129,  26 
Fed.  Cas.  No.  16,648;  U.  S.  v.  Malebran, 
(1820)  Brun.  Col.  Cas.  426,  26  Fed.  Caa. 
No.  16,711;  U.  S.  v.  Smith,  (1820)  2 
Mason  143,  27  Fed.  Cas.  No.  16,338;  The 
Brig  Alexander,  (1823)  3  Mason  176,  1 
Fed.  Cas.  No.  165;  The  Merino,  (1824)  9 
^Tieat.  391,  6  U.  S.  (L.  ed.)  118;  The 
Bmily,  (1824)  9  Wheat.  381,  6  U.  S.  (L. 
ed.)  116;  The  St.  Jago  de  Cuba,  (1824) 
9  Wheat.  409,  6  U.  S.  (L.  ed.)  122;  The 
Pittsburgh,  (1826)  10  Wheat.  133,  6 
U.  S.  (L.  ed.)  284;  U.  S.  v.  Gooding, 
(1827)  12  Wheat.  460,  6  U.  &  (L.  ed.) 
693;  Allen  v.  U.  S.,  (1840)  Taney  112,  1 
Fed.    Caa.   No.   240;    Strohm   v.   U.    S., 
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(1840)     Taney    413,    23    Fed.    Caa.    No. 
13,539;    U.   S.   V.   Piatt,    (1840)    27   Fed. 
Caa.    No.     16,054a;     U.    S.    v.    Schooner 
Catharine,    (1840)    2  Paine  721,  25  Fed. 
Cas.  No.  14,755;  Colonization  Soc,  (1842) 
4  Op.  Atty.-Gen.   130;   Concerning  Slave- 
trade,  (1843)  4  Op.  Atty.-Gen.  241;  U.  S. 
f.  Libby,   (1846)    1  Woodb.  &  M.  221,  26 
Fed.  Caa.  No.   15,597;    Importing  Slaves, 
(1847)    4  Op.  Atty.-Gen.  566;   Lovett   r. 
Bispham,    (1849)    4  Pa.  L.  J.  Rep.  339, 
2  Am.  L.  J.  97,  16  Fed.  Caa.  No.  8,985; 
The  Glamorgan,  (1854)  1  Sprague  273,  10 
Fed.   Gas.   No.    5,472;    U.    S.   v.    Naylor, 
(1856)    10  Law.  Rep.  449,  27  Fed.  Cas. 
No.     15,858;     Charge    to     Grand    Jury, 
(1859)  4  Wkly.  L.  Gaz.  214,  30  Fed.  Cas. 
No.     18,268;     Charge     to     Grand     Jury, 
(1859)   3  Phila.   (Pa.)   527,  30  Fed.  Caa. 
No.  18,269a;  The  Orion,   (1859)   4  Wkly. 


L.  Ga«.  327,  18  Fed.  Caa.  No.  10,675;  The 
Yacht  Wanderer,  (1860)  1  Sprague  515, 
29  Fed.  Cas.  No.  17,139;  U.  S.  v.  The 
Bark  Reindeer,  ( 1861 )  2  Cliff.  57,  27  Fed. 
Cas.  No.  16,144;  U.  S.  v.  The  AugusU, 
(1861)  24  Fed.  Cas.  No.  14,477;  U.  S.  P. 
The  Bark  Isla  de  Cuba,  (1864)  2  Cliff. 
295,  26  Fed.  Cas.  No.  16,447 ;  The  Slaver, 
Reindeer,  (1865)  2  Wall.  383,  17  U.  S. 
(L.  ed.)  911;  The  Slaver,  Sarah,  (1865) 
2  Wal.  366,  17  U.  S.  (L.  ed.)  906;  U.  S. 
f.  The  Bark  Isla  de  Cuba,  (1865)  2  Cliff. 
458,  26  Fed.  Cas.  No.  15,448;  The  Meteor, 
(1886)  17  Fed.  Cas.  No.  9,498;  One  Large 
Water  Tub,  (1869)  3  Ben.  436,  18  Fed. 
Cas.  No.  10,532;  U.  S.  v.  White,  (1877) 
2  Cine.  L.  Bui.  27,  28  Fed.  Cas.  No. 
16,674;  U.  S.  v.  Two  Horses,  (1878)  9 
Ben  529,  28  Fed.  Cas.  No.  16,578. 


Sec.  255.  [Penalty  on  persons  building,  equipping,  etc.]  Whoever  so 
builds,  fits  out,  equips,  loads,  or  otherwise  prepares  or  sends  away  any 
vessel,*  knowing  or  intending  that  the  same  shall  be  employed  in  such  trade 
or  business,  contrary  to  the  provisions  of  the  section  last  preceding,  or  in 
any  way  aids  or  abets  therein^  shall,  besides  the  forfeiture  of  the  vessel, 
pay  the  sum  of  two  thousand  dollars ;  one  moiety  thereof  to  the  use  of  the 
United  States  and  the  other  moiety  thereof  to  the  use  of  the  person  who 
sues  for  and  prosecutes  the  same  to  effect.    [35  Stat.  L.  1140,] 

This  section  was  drawn,  with  but  slight  verbal  changes,  from  R.  S.  sec.  5552  (Act 
of  March  22,  1794,  ch.  11,  1  Stat.  L.  349),  which  was  repealed  by  section  341,  infrOy 
this  title,  and  which  read  as  follows: 

''  Sec.  5552.  Every  person  so  building,  fitting  out,  equipping,  loading,  or  otherwise 
preparing  or  sending  away  any  vessel,  knowing  or  intenamg  that  the  same  shall  .be 
employed  in  such  trade  or  business,  contrary  to  the  provisions  of  the  preceding  sec- 
tion, or  any  ways  aiding  or  abetting  therein,  shall,  besides  the  forfeiture  of  the 
vessel,  pay  the  sum  of  two  thousand  dollars;  one  moiety  thereof  to  the  use  of  the 
United  States,  and  the  other  moiety  thereof  to  the  use  of  the  person  who  sues  for 
and  prosecutes  the  same  to  effect." 


Constniction  of  prior  statute. —  For 
cases  construing  R.  S.  sec.  5552,  the 
Bource  of  the  present  section,  see  Evans 
c.  Blakeney,  (1803)  1  Cranch  C.  C. 
126,    8    Fed.    Cas.    No.    4,653;    U.    S.    t\ 


Schooner  Catharine,  (1840)  2  Paine  721, 
25  Fed.  Cas.  No.  14,755;  One  Large 
Water  Tub,  (186»)  3  Ben.  438,  18  Fed. 
Cas.  No.  10,532. 


Sec.  256.  [Forfeiture  of  vessel  transporting  slaves.]  Every  vessel 
employed  in  carrying  on  the  slave  trade  or  on  which  is  received  or  trans- 
ported any  person  from  any  foreign  kingdom  or  country,  or  from  sea,  for 
the  purpose  of  holding,  selling,  or  otherwise  disposing  of  such  person  as  a 
slave,  or  of  holding  such  person  to  service  or  labor,  shall,  together  with  her 
tackle,  apparel,  furniture,  and  the  goods  and  effects  which  may  be  found  on 
board,  or  which  may  have  been  imported  thereon  in  the  same  voyage,  be 
forfeited ;  one  moiety  to  the  use  of  the  United  States  and  the  other  to  the 
use  of  the  person  who  sues  for  and  prosecutes  the  forfeiture  to  effect. 
[35  Stat,  L.  1140,] 

This  section  was  drawn  from  R.  S.  sec.  6553  (Ajct  of  April  20,  1818,  ch.  91,  3  Stat. 
L.  451;  Act  of  May  10,  1800,  ch.  51,  2  Stat.  L.  71),  which  was  repealed  by  section 
341,  infra,  this  title. 

The  only  change  made  in  this  section  was  the  substitution  of  the  word  "person" 
where  it  first  appears  for  the  words  "  negro,  mulatto,  or  person  of  color." 
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Constmction    of    prior    statute.— For  Cas.    No.     14,545;     U.    S.    v.    Schooner 

cases    construing    R.    S.    sec.    5553,    the  Catharine,   (1840)    2  Paine  721,  26  Fed. 

source    of    the    present    section,    see    The  Cas.  No.  14,755;  The  Mary  Ann,   (1848) 

Merino,    (1824)    9   Wheat.    391,   6   U.   S.  Abb.  Adm.  270,  16  Fed.  Cas.  No.  9,194; 

(L.  ed.)  118;  U.  S.  V.  Gooding,  (1827)  12  Charge  to  Grand  Jury,   (1859)   4  Wkly. 

Wheat.  460,  6  U.  S.   (L.  ed.)   693;  U.  S.  L.  Gaz.  214,  30  Fed.  Cas.  No.  18,268. 
1^.  Battiste,  (1835)  2  Suxnn.  240,  24  Fed. 

Sec.  257.  [Beceiving  persons  on  board  to  bo  sold  as  slaves.]  Whoever, 
being  a  citizen  of  the  United  States,  takes  on  board,  receives,  or  transports 
any  person  tox  the  purpose  of  selling  such  person  as  a  slave  shall,  in  addi- 
tion to  the  forfeiture  of  the  vessel,  pay  for  each  person  so  received  on  board 
or  transported  the  sum  of  two  hundred  dollars,  to  be  recovered  in  any  court 
of  the  United  States ;  the  one  moiety  thereof  to  the  use  of  the  United  States 
and  the  other  moiety  to  the  use  of  the  person  who  sues  for  and  prosecutes 
the  same  to  effect.    [35  Stat.  L.  1140.] 

This  Bection  was  drawn  from  R.  fi.  sec.  5554  (Act  of  March  22,  1794,  ch.  11,  1  Staii 
L.  349),  which  was  repealed  by  section  341,  infra,  this  title. 

The  only  changes  made  in  this  section  were  the  substitution  of  the  initial  words 
"  Whoever,  being  a  citizen  "  for  the  words  "  If  any  citizen,"  the  substitution  of  the 
word  "  person  '*  where  it  first  appears  for  the  words  "  negro,  mulatto,  or  person  of 
color,"  and  the  omission  of  the  word  ''he,"  which  formerly  appeared  after  the  word 
«  slave." 

Sec.  258.  [Vessels  found  hovering  on  coast.]  Every  vessel  which  is 
found  in  any  river,  port,  bay,  or  harbor,  or  on  the  high  seas,  within  the 
jurisdiction  of  the  United  States,  or  hovering  on  the  coasts  thereof,  and 
having  on  board  any  person,  with  intent  to  sell  such  person  as  a  slave,  or 
with  intent  to  land  the  same  for  that  purpose,  either  in  the  United  States 
or  elsewhere,  shall,  together  with  her  tackle,  apparel,  furniture,  and  the 
goods  or  effects  on  board  of  her,  be  forfeited  to  the  United  States.  [^5  Stat. 
L.  1140.] 

This  section  was  drawn  from  K.  S.  sec.  5555  (Act  of  March  2,  1807,  ch.  22,  2  Stat.  L. 
428),  which  was  repealed  by  section  341,  ti»/ra,  this  title. 

The  only  changes  made  in  this  section  consisted  in  the  substitution  of  the  words 
'*  jurisdiction  of  the  United  States  "  for  the  words  "  jurisdictional  limits  of  the  United 
States,"  and  the  substitution  of  the  word  "person"  where  it  first  appears  for  the 
words  *'  neigro,  mulatto,  or  person  of  color." 

Conatructton  of  prior  statute. —  For  Gen.  446;  The  Josefa  Segunda,  (1825)  10 
cases  construing  R.  S.  sec.  5555,  the  Wheat.  312,  6  U.  S.  (L.  ed.)  329;  Cur- 
source  of  the  present  section,  see  U.  S.  V.  ranee  r.  McQueen,  (1827)  2  Paine  109,  6 
Schooner  Kitty,  (1808)  Bee  Adm.  252,  Fed.  Cas.  No.  3,488;  U.  S.  r.  Preston, 
26  Fed.  Cas.  No.  15,537;  Almeida  t\  Cer-  (1830)  3  Pet.  57,  7  U.  S.  (L.  ed.)  601; 
tain  Slaves,  (1814)  5  Hughes  55,  1  Fed.  (1847)  4  Op.  Atty.-Gen.  666;  U.  S.  v. 
Cas.  No.  255;  The  Josefa  Segunda,  (1820)  Plumer,  (1859)  3  Cliff.  28,  27  Fed.  Cas. 
5  Wheat.  338,  5  U.  S.  (L.  ed.)  104;  Im-  No.  16,056. 
portation  of  Slaves,   (1821)   1  Op.  Atty.- 

Sec.  259.  [Forfeiture  of  interest  in  vessels  transporting  slaves.]  It  shall 
be  unlawful  for  any  citizen  of  the  United  States,  or  other  person  residing 
therein,  or  under  the  jurisdiction  thereof,  directly  or  indirectly  to  hold  or 
have  any  right  or  property  in  any  vessel  employed  or  made  use  of  in  the 
tran.sportation  or  carrying  of  slaves  from  one  foreign  country  or  place  to 
another,  and  any  such  right  or  property  shall  be  forfeited,  and  may  be 
libeled  and  condemned  for  the  use  of  the  person  suing  for  the  same.  Who- 
ever shall  violate  the  prohibition  of  this  section  shall  also  forfeit  and  pay 
7  F.  S,  A.— 29 
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a  sum  of  money  equal  to  double  the  value  of  his  right  or  property  in  such 
vessel ;  and  shall  also  forfeit  a  sum  of  money  equal  to  double  the  value  of 
the  interest  he  had  in  the  slaves  which  at  any  time  may  be  transported  or 
carried  in  such  vessels,    [35  Stat.  L.  1140.] 

This  section  was  drawn  from  R.  S.  sec.  6556  (Act  of  May  10,  1800,  ch.  51,  2  Stat.  L. 
70),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  foUows: 

"Saa  5556.  It  shall  be  unlawful  fdr  any  citizen  of  the  United  States,  or  other  per- 
son residing  within  them,  directly  or  indirectly  to  hold  or  have  any  rigiit  or  property 
in  any  vessel  employed  or  made  use  of  in  the  transportation  or  carrying  of  siavet 
from  one  foreign  country  or  place  to  another,  and  any  such  riffht  or  property  shall  be 
forfeited,  and  may  be  libelea  and  condemned  for  the  use  of  the  person  suing  for  the 
same;  and  every  person  transgressing  the  prohibition  of  tlds  section  shall  also  forfeit 
and  pay  a  sum  of  money  equal  to  double  the  value  of  his  right  or  property  in  such 
vessel;  and  shall  also  forfeit  a  sum  of  money  equal  to  double  the  value  of  the  interest 
he  had  in  the  slaves,  which  at  any  time  may  be  transported  or  carried  in  sach 
vessel.^' 

Aside  from  slight  verbal  changes,  the  only  material  alteration  was  the  addition  of 

e  words  "  or  under  the  jurisdiction  thereof,"  near  the  beginning  of  the  section. 


the 

Coastniction  of  prior  statute. —  For 
cases  construing  R.  S.  sec.  5556,  the  source 
of  the  present  section,  see  U.  t$.  <^. 
Vickeij,  (1803)  1  Har.  &  J.  (Md.)  427, 
28  Fed.  Cas.  N<o.  16,619;  Brig  Tryphenia 
V.  Harrison,  <1806)  1  Wash.  522,  24  Fed. 
Cas.  No.  14,209;  U.  S.  v.  Smith,  (1809) 
Brun.  Col.  Cas.  82,  27  Fed.  Cas.  No. 
16,3S2;  The  Brig  Alexander,  (1823)  3 
Mason   176,    1    Fed.   Cas.   No.    165;    Tbe 


Plattsburgh,  (1825)  10  Wheat.  133,  6 
U.  S.  (L.  ed.)  284;  U.  S.  t\  Schooner 
Catharine,  (1840)  2  Paine  721,  25  Fed. 
Cas.  No.  14,755;  The  Porpoise,  (1855)  2 
Curt.  307,  19  Fed.  Cas.  No.  11,284;  Charge 
to  Girand  Jury,  (1869)  3  Phila.  (Pa.) 
627,  30  Fed.  Cas.  No.  18,269a;  U.  S.  v. 
The  Bark  Reindeer,  (1861)  2  CUff,  67, 
27  Fed.  Cas.  No.  16,144. 


Sbc.  260.  [Seimre  of  vessels  engaged  in  the  slave  trade.].  The  Presi- 
dent is  authorized,  when  he  deems  it  expedient,  to  man  and  employ  any  of 
the  armed  vessels  of  the  United  States  to  cruise  wherever  he  may  judge 
attempts  are  making  to  carry  on  the  slave  trade,  by  citizens  or  residents 
of  the  United  States,  in  contravention  of  laws  prohibitory  of  the  same ;  and, 
in  such  case,  he  shall  instruct  the  commanders  of  such  armed  vessds  to 
seize,  take,  and  bring  into  any  port  of  the  United  States,  to  be  proceeded 
against  according  to  law,  all  American  vessels,  wheresoever  found,  which 
may  have  on  board,  or  which  may  be  intended  for  the  purpose  of  taking 
on  board,  or  of  transporting,  or  may  have  transported  any  person,  in  viola- 
tion of  the  provisions  of  any  Act  of  Congress  prohibiting  the  traffic  in  slaves. 
[35  Stat.  L.  1140.] 

ThlB  section  was  drawn  from  K.  S.  sec.  5557  (Act  of  May  10,  1800,  ch.  61,  2  Stat  L. 
71;  Act  of  March  2,  1807,  ch.  22,  2  Stat.  L.  428;  Act  of  March  3,  1819,  ch.  101,  3  Stat 
L.  532) ,  which  was  repealed  hy  section  341,  infra,  this  title. 

The  only  change  made  in  this  section  was  the  substitution  of  the  word  '*  pe 
near  the  end  of  the  section  for  the  words  "  n^ro,  mulatto,  or  person  of  color." 

For  provisions  relating  to  the  seizure  of  yesaels  engaged  in  tiie  cooly  trad^ 
TinaoRAiiON,  toI.  3,  p.  702. 
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Construction  of  prior  statute. —  For 
cases  construing  R.  S.  sec.  5557,  the 
source  of  the  present  section,  see  U.  S. 
r.  Andrews,  (1820)  Brun.  Ck)l.  Cas.  422, 
24  Fed.  Oas.  No.  14,454;  Slave-trade, 
(1820)  1  Op.  Atty.-Gen.  334;  U.  S.  v. 
The  Francis  F.  Johnson,  (1821)  20  Niles 
Reg.  (Pa.)  137,  25  Fed.  Cas.  No.  15,157a; 
U.  S.  V.  The  Schooner  La  Jeune  Eugenie, 
(1822)  2  Mason  400,  26  Fed.  Cas.  No. 
15,551;  U.  S.  V.  Battiste,  (1835)  2  Sumn. 
240,  ^4  Fed.   Cas.   No.    14,545;    Seizure, 


etc.,.  (1839)  3  Op.  Atty.-Gen.  406;  (km- 
cerning  Slave-trade,  (1843)  4  Op.  Atty.- 
Gen.  241;  Lovett  V,  Bispham,  (1849)  ^ 
Pa.  L.  J.  Rep.  339,  2  Am.  L.  J.  97,  16 
Fed..  Cas.  No.  8,986;  The  Glamoigan, 
(1854)  1  Sprague  273,  10  Fed.  Cas.  Na 
6,472;  The  Forpoise,  (1856)  2  Curt.  307, 
19  Fed.  Cas.  No.  11,284;  Charge  to  Grand 
Jury,  (1859)  3  Phila.  (Pa.)  627,  30 
Fed.  Cas.  No.  18,269a;  U.  S.  F.  Obrrie, 
(1860)  Brun.  Col.  Cas.  686,  26  Fed«  C^ 
No.  14,869. 
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Sec.  261.  [Proceeds  of  condemned  yeeeelB,  how  distributed.]  The  pro* 
ceeds  of  all  vessels,  their  tackle,  apparel,  and  furniture,  and  the  goods  and 
effects  on  board  of  them,  which  are  so  seized,  prosecuted,  and  condemned, 
shall  be  paid  into  the  Treasury  of  the  United  States.    [35  Stat.  L.  1141.] 

This  section  was  drawn  from  R.  S.  sec.  5568  (Act  of  Mav  10,  1800,  ch.  51,  2  Stat.  L. 
71;  Act  of  March  2,  1807,  ch.  22,  2  Stat.  L.  428;  Act  of  March  3,  1819,  ch.  101,  3  Stat. 
L.  532),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"Sbc.  5558.  The  proceeds  of  all  veBsels,  their  tackle,  apparel,  and  furniture,  and 
the  goods  and  effects  on  board  of  them,  which  are  so  seized,  prosecuted,  and  condemned, 
shall  be  divided  equally  between  the  United  States  and  the  officers  and  men  who  seize, 
take,  or  bring  the  same  into  port  for  condemnation,  whether  such  seizure  be  made  by 
an  armed  vessel  of  the  United  States  or  revenue  cutter  thereof;  and  the  same  shall  he 
distributed  as  is  provided  by  law  for  the  distribution  of  prizes  tak^i  from  an  enemy.'* 
'Prize  money  having  been  abolished  by  Act  of  March  3.  1899,  ch.  413,  S  13,  30  Stat. 
L.  1007,  the  change  made  in  this  section  is  that  which  provides  that  the  proceeds  of 
captured  vessels  shall  be  paid  into  the  treasury  of  the  United  States.  See  Prize. 
^  K.  S.  sec.  5562  (Act  of  March  3,  1819,  oh.  101,  3  ^at.  L.  533)  was  rei>ealed  by  sec- 
tion 341,  infra,  this  title,  but  its  provisions  were  not  incorporated  in  the  Code, 
possibly  because  of  the  abolition  of  prize  money  as  heretofore  noted.  It  read  as 
follows : 

"  Si)C.  5562.  A  bounty  of  twenty-five  dollars  shall  be  paid  to  the  officers  and  crews 
of  the  commissioned  vessels  of  the  United  States,  or  revenue-cutters,  for  each  n^ro, 
mulatto,  or  person  of  color,  who  may  be,  as  hereinbefore  provided,  delivered  to  the 
marshal  or  agent  duly  appointed  to  receive  such  person;  and  the  Secretary  of  the 
Treasury  is  required  to  pay,  or  cause  to  be  paid,  to  such  officers  and  crews,  or  their 
agent,  such  bounty  for  eadii  person  so  deliver^." 

Conatmction    of    prior    statute. —  For  The  Act  of  March  3,  1819,  R.  S.  sec 

cajses    construing    R.    S.    sec.    5558,    the  5562,  not   incorporated   in  the  Code,   as 

source   of  the  present  section,  see  cases  noted  above,  was  considered  in  Cole  v.  U. 

under  the  preceding  section  260  of  this  S.,  (1899)  34  Ct.  CI.  446. 
Code. 


Sec.  262.  [Disposal  of  persons  found  on  board  seised  vessel.]  The 
officers  of  the  vessel  making  sueh  seizure  shall  safely  keep  every  person 
found  on  board  of  any  vessel  so  seized,  taken,  or  brought  into  port  for  con- 
demnation, and  shall  deliver  every  such  person  to  the  marshal  of  the  dis- 
trict into  which  he  may  be  brought,  if  into  a  port  of  the  United  States,  or  if 
elsewhere,  to  such  person  as  may  be  lawfully  appointed  by  the  President, 
in  the  manner  directed  by  law,  transmitting  to  the  President,  as  soon  as 
may  be  after  such  delivery,  a  descriptive  list  of  such  persons,  in  order  that 
he  may  give  directions  for  the  disposal  of  them.     [35  Stat.  L.  1141,] 

This  section  was  drawn  from  R.  S.  sec.  5559  (Act  of  March  3,  1819,  ch.  101,  3  Stat. 
L.  532),  which  was  repealed  by  section  341,  infray  this  title,  and  which  read  as  follows: 

"  Sbol  5559.  The  officers  and  men,  to  be  entitled  to  one-half  of  the  proceeds  men- 
tioned in  the  last  section,  shall  safely  keep  every  negro,  mulatto,  or  person  of  color, 
found  on  bpard  of  any  vessel  so  seized,  taken,  or  brought  into  port,  for  condemnation, 
and  shall  deliver  every  such  negro,  mulatto,  or  person  of  color,  to  the  marshal  of  the 
district  into  which  he  may  be  brought,  if  into  a  port  of  the  United  States,  or  if  else- 
where, to  such  person  as  may  be  lawfully  appointed  by  the  President,  in  the  manner 
directed  by  law;  transmitting  to  the  President,  as  soon  as  may  be  after  such  delivery, 
a  descriptive  list  of  such  negroes,  mulattoes,  or  persons  of  color,  in  order  that  he  may 
give  directi(His  for  the  disposal  of  them." 

The  changes  made  in  this  section  consisted  in  the  substitution  of  the  word  "  person  " 
wherever  it  appears,  for  the  words  "  negro,  mulatto,  or  person  of  color,"  and  such 
verbal  changes  near  the  beginning  of  the  section  as  were  rendered  necessary  bv  the 
abolition  of  prize  money  as  stat^  in  the  note  to  the  preceding  section  261  of  this 
Code. 


Constmction    of    prior    statute. —  For       source  of  the  present  section,  see  cases 
i^nstruing    R.    S.    sec.    5559,    the       under  section  260  of  this  Code« 
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a  sum  of  money  equal  to  double  the  value  of  his  right  or  property  in  saeh 
vessel ;  and  shall  also  forfeit  a  sum  of  money  equal  to  double  the  value  of 
the  interest  he  had  in  the  slaves  which  at  any  time  may  be  transported  or 
carried  in  such  vessels.    [35  Stat.  L.  1140.] 

This  section  was  drawn  from  R.  S.  sec.  6566  (Act  of  May  10,  1800,  ch.  51,  2  Stat  L. 
70),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  folbws: 

'*  Ssa  6656.  It  shall  be  unlawful  for  any  citizen  of  the  United  States,  or  other  per- 
son residing  within  them,  directly  or  indirectly  to  hold  or  have  any  rigiit  or  property 
in  any  vessel  employed  or  made  use  of  in  the  transportation  or  carrying  of  slaves 
from  one  foreign  country  or  place  to  another,  and  any  such  right  or  property  shall  be 
forfeited,  and  may  be  libeleil  and  oondenmed  for  the  use  of  the  person  suing  for  the 
same;  and  every  person  transgressing  the  prohibition  of  this  section  shall  also  forfeit 
and  pay  a  sum  of  money  equal  to  double  the  value  of  his  right  or  property  in  sudi 
vessel;  and  shall  also  forfeit  a  sum  of  money  equal  to  double  the  value  of  the  interest 
he  had  in  the  slaves,  which  at  any  time  may  be  transported  or  carried  in  such 
vessel." 

Aside  from  slight  verbal  changes,  the  only  material  alteration  w^as  the  addition  of 
the  words  "  or  under  the  jurisdiotion  thereof,"  near  the  beginning  of  the  section. 


Coiutniction  of  prior  statute. —  For 
cases  construing  R.  S.  sec.  6566,  the  source 
of  the  present  section,  see  U.  6.  9* 
Vickeiy,  (1803)  1  Har.  &  J.  (Md.)  427, 
28  Fed.  Gas.  N<o.  16,619;  Brig  Tryphenia 
i;.  Harrison,  <1806)  1  Wash.  622,  24  Fed. 
Oaa.  No.  14,209;  U.  S.  v.  Smith,  (1809) 
Brun.  Col.  Cas.  82,  27  Fed.  Caa.  No. 
16,332;  The  Brig  Alexander,  (1823)  3 
Mason   176,    1   Fed.   Oaa.   No.    166;    Tbe 


Plattsburgh,  (1826)  10  Wheat.  133,  6 
U.  S.  (L.  ed.)  284;  U.  8.  t\  Schooner 
Catharine,  (1840)  2  Paine  721,  26  Fed. 
Cas.  No.  14,765;  The  Porpoise,  (1866)  2 
(  urt.  307,  19  Fed.  Cas.  No.  11,284;  Charge 
to  Girand  Jury,  (1869)  3  Phila.  (Pk.) 
527,  30  Fed.  Cas.  No.  18,269a;  U.  S.  «. 
The  Bark  Reindeer,  (1861)  2  Cliff.  67, 
27  Fed.  Cas.  No.  16,144. 


Sbg.  260.  [Seinre  of  vessels  engaged  in  the  slave  trade.l  The  Prea- 
dent  is  authorized,  when  he  deems  it  expedient,  to  man  and  employ  any  of 
the  armed  vessels  of  the  United  States  to  cruise  wherever  he  may  judge 
attempts  are  making  to  carry  on  the  slave  trade,  hy  citizens  or  residents 
of  the  United  States,  in  contravention  of  laws  prohibitory  of  the  same;  and, 
in  such  case,  he  shall  instruct  the  commanders  of  such  armed  vessds  to 
seize,  take,  and  bring  into  any  port  of  the  United  States,  to  be  proceeded 
against  according  to  law,  all  American  vessels,  wheresoever  found,  which 
may  have  on  board,  or  which  may  be  intended  for  the  purpose  of  taking 
on  board,  or  of  transporting,  or  may  have  transported  any  person,  in  viola- 
tion of  the  provisions  of  any  Act  of  Congress  prohibiting  the  traffic  in  slaves. 
[35  Stat.  L.  1140.] 

This  section  was  drawn  from  B.  S.  sec.  5G57  (Act  of  May  10,  1800,  ch.  51,  2  Stat.  L. 
71;  Act  of  March  2,  1807,  ch.  22,  2  Stat.  L.  428;  Act  of  March  3,  1819,  ch.  101,  3  Stat 
L.  532) ,  which  was  repealed  by  section  341,  infra,  this  title. 

Hie  only  change  made  in  this  section  was  the  substitution  of  the  word  "penoai'' 
near  the  end  of  the  section  for  the  words  "  n^ro,  mulatto,  or  person  of  oolor.'^ 

For  provisions  relating  to  the  seizure  of  vessels  engaged  in  the  oooly  tra4^  ns 
TinaoRAiioy,  vol.  3,  p.  702. 


Construction  of  prior  statute. —  For 
cases  construing  R.  S.  sec.  5557.  the 
source  of  the  present  section,  see  U.  S. 
V,  Andrews,  (1820)  Brun.  Ck)l.  Cas.  422, 
24  Fed.  Oas.  No.  14,454;  Slave-trade, 
(1820)  1  Op.  Atty.-Gen.  334;  U.  S.  r. 
The  Francis  F.  Johnson,  (1821)  20  Niles 
Reg.  (Pa.)  137,  25  Fed.  Cas.  No.  15,167a; 
U.  S.  V.  The  Schooner  La  Jeune  Eugenie, 
(1822)  2  Mason  409,  26  Fed.  Cba.  No. 
15,651;  U.  S.  17.  Battiste,  (1835)  2  Sumn. 
S40«  ^4  Fed.   Cas.   No.    14,545;    Seizure, 


etc.,.  (1839)  3  Op.  Atty.-Gen.  406;  Con- 
cerning Slave-trade,  (1843)  4  Op.  Atty.- 
Gen.  241;  Lovett  V.  Bispham,  (1849)  4 
Pa.  L.  J.  Rep.  339,  2  Am.  L.  J.  97,  1« 
Fed..  Cas.  No.  8,986;  The  Glamorgan, 
(1854)  1  Sprague  273,  10  Fed.  Cas.  No. 
5,472;  The  Porpoise,  (1866)  2  Curt.  307. 
19  Fed.  Gas.  No.  11,284;  Charge  to  Grand 
Jury,  (1869)  3  Phila.  (Pa.)  627,  30 
Fed.  Cas.  No.  18,269a;  U.  S.  r.  Cbrrie, 
(1860)  Brun.  Col.  Cas.  686,  26  Fed.  Cas, 
No.  14,869. 
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Beg.  261.  [Proceeds  of  condemned  veeeelB,  how  distributed.]  The  pro* 
eeeds  of  all  vessels,  their  tackle,  apparel,  and  furniture,  and  the  goods  and 
effects  on  board  of  them,  which  are  so  seized,  prosecuted,  and  condemned, 
shall  be  paid  into  the  Treasury  of  the  United  States.    [35  Stai.  L.  1141.] 

This  section  was  drawn  from  R.  S.  sec.  5568  (Act  of  May  10,  1800,  ch.  61,  2  Stat.  L. 
71;  Act  of  March  2,  1807,  ch.  22,  2  Stat.  L.  428;  Act  of  March  3,  1819,  ch.  101,  3  Stat. 
L.  632),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 
.  "  Sbc.  6568.  The  proceeds  of  all  vessels,  their  tackle,  apparel,  and  furniture,  and 
the  goods  and  effects  on  board  of  them,  which  are  so  seized,  prosecuted,  and  condemned, 
shall  be  divided  equally  between  the  United  States  and  the  officers  and  men  who  seize, 
take,  or  bring  the  same  into  port  for  condemnation,  whether  such  seizure  be  made  by 
an  armed  vessel  of  the  United  States  or  revenue  cutter  thereof ;  and  the  same  shall  he 
distributed  as  is  provided  by  law  for  the  distribution  of  prizes  taken  from  an  enemy." 
"Prize  money  having  been  abolished  by  Act  of  March  3,  1899,  ch.  413,  fi  13,  30  Stat. 
L.  1007,  the  change  made  in  this  section  is  that  which  provides  that  the  proceeds  of 
captured  vessels  shall  be  paid  into  the  treasurv  of  the  ITnited  States.    See  Prize. 

R.  S.  see.  5602  (Act  of  March  3,  1819,  oh.  l6l,  3  ^at.  L.  633)  was  re^iealed  by  sec- 
tion 341,  infra,  this  title,  but  its  provisions  were  not  incorporated  in  the  Code, 
possibly  because  of  the  abolition  of  prize  money  as  heretofore  noted.  It  read  as 
follows : 

"  Sbc.  5662.  A  bounty  of  twenty-five  dollars  shall  be  paid  to  the  officers  and  crews 
of  the  commissioned  vessels  of  the  United  States,  or  revenue-cutters^  for  each  n^gro, 
mulatto,  or  person  of  color,  who  may  be,  as  hereinbefore  provided,  delivered  to  the 
marshal  or  agent  duly  appointed  to  receive  such  person;  and  the  Secretary  of  the 
Treasury  is  required  to  pay,  or  cause  to  be  paid,  to  such  officers  and  crews,  or  their 
agent,  such  bounty  for  each  person  so  deliver^." 

Construction    of    prior    statute. —  For  The  Act  of  March  3,  1S19,  R.  S.  sec. 

cases    construing    R.    S.    sec.    5558,    the  5662,  not   incorporated   in  the  Code,  as 

source   of  the  present  section,  see  cases  noted  above,  was  considered  in  Cole  v.  U. 

under  the  preceding  section  260  of  this  S.,  (1899)  34  Ct.  CI.  446. 
Code. 


Sec.  262.  [Disposal  of  persons  found  on  board  seised  vessel.]    The 

officers  of  the  vessel  making  such  seizure  shall  safely  keep  every  person 
fonnd  on  board  of  any  vessel  so  seized,  taken,  or  brought  into  port  for  con- 
demnation, and  shall  deliver  every  such  person  to  the  marshal  of  the  dis- 
trict into  which  he  may  be  brought,  if  into  a  port  of  the  United  States,  or  if 
elsewhere,  to  such  person  as  may  be  lawfully  appointed  by  the  President, 
in  the  manner  directed  by  law,  transmitting  to  the  President,  as  soon  as 
may  be  after  such  delivery,  a  descriptive  list  of  such  persons,  in  order  that 
he  may  give  directions  for  the  disposal  of  them.    [35  Stat,  L.  1141.] 

This  section  wa«  drawn  from  R.  S.  sec.  Q&69  (Act  of  March  3,  1819,  ch.  101,  3  Stat. 
L.  532),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Ssa  5559.  The  officers  and  men,  to  be  oi titled  to  one-half  of  the  proceeds  men- 
tioned in  the  last  section,  shall  safely  keep  every  negro,  mulatto,  or  person  of  color, 
found  on  bpard  of  any  vessel  so  seized,  taken,  or  brought  into  port,  for  condemnation, 
and  shaU  deliver  every  such  negro,  mulatto,  or  person  of  color,  to  the  marshal  of  the 
district  into  which  he  may  be  brought,  if  into  a  port  of  the  United  States,  or  if  else- 
where, to  such  person  as  may  be  lawfully  appbinied  by  the  President,  in  the  manner 
directed  by  law;  transmitting  tu  the  President,  as  soon  aa  may  be  after  such  delivery, 
a  descriptive  list  of  such  negroes,  mulattoes,  or  persons  of  color,  in  order  that  he  may 
give  directions  for  the  disposal  of  them." 

The  changes  made  in  this  section  consisted  in  the  substitution  of  the  word  "  person  '* 
wherever  it  appears,  for  the  words  "  negro,  mulatto,  or  person  of  color,"  and  such 
verbal  changes  near  the  beginning  of  the  section  as  were  rendered  necessary  bv  the 
abolition  of  prize  money  as  stat^  in  the  note  to  the  preceding  section  261  of  this 
Code. 


Constmction    of    prior    statute. —  For       source  of  the  present  section,  see  cases 
cases   <;onstruing   R.    S.    sec.    5559,   the      under  section  260  of  this  Cod9« 
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Seo.  263.  [Apprehensioii  of  officers  and  crew.]  The  commanders  of 
such  commissioned  vesselB  shall  cause  to  be  apprehended  and  taken  into 
custody  every  person  found  on  board  of  such  offending  vessel  so  seized  and 
taken,  being  of  the  officers  or  crew  thereof,  and  him  convey,  as  soon  as  con- 
veniently may  be,  to  the  civil  authority  of  the  United  States,  to  be  pro- 
ceeded against  in  due  course  of  law.    [35  Stat.  L.  1141,] 

This  section  was  a  re-enactment,  with  no  change  whatever,  of  R.  S.  sec.  5660  (Act 
of  March  8,  1819,  ch.  101,  Z  8tAt.  L.  532;  Act  of  May  10,  1800,  ch.  51,  2  Stat.  L.  71), 
which  was  repealed  by  section  341,  infra,  this  title. 

Construction    of    prior    statute. —  For       under  sections  256  and  260,  supra,  of  this 
cases    construing    R.    S.    sec.    5560,    the       Code, 
source  of  the  present  section,  see  cases 

Seo.  264.  [Removal  of  persons  delivered  from  seized  vessels.]    The 

President  is  authorized  to  make  such  regulations  and  arrangements  as  he 
may  deem  expedient  for  the  safekeeping,  support,  and  removal  beyond  the 
limits  of  the  United  States  of  all  such  persons  as  may  be  so  delivered  and 
brought  within  its  jurisdiction.     [35  Stat.  L.  1141.] 

This  section  was  drawn  from  R.  S.  seo.  5661  (Act  of  March  3,  1819,  ch.  101,  3  Stat. 
L.  533),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as 
follows : 

"Sec.  5561.  The  President  is  authorized  to  nuike  such  regulations  and  arrangements 
as  he  m^  deem  expedient  for  the  safe-keeping,  support,  and  removal  beyond  the  limits 
of  the  United  States,  of  all  such  negroes,  mulattoes,  or  persons  of  color,  as  may  be 
delivered  and  brought  within  their  jurisdiction;  and  to  appoint  a  proper  person  resid- 
ing upon  the  coast  of  Africa  as  agent,  for  receiving'  the  negroes,  mulattoes,  or  persons 
of  color  delivered  from  on  board  vessels  seized  in  the  prosecution  of  the  slave-trade, 
by  commanders  of  United  States  armed  vessels." 

The  changes  in  this  section  consisted  in  the  substitution  of  the  word  **  person  "  for 
the  words  "negroes,  mulattoes  or  persons  of  color,"  and  the  omission  of  the  provision 
relating  to  the  appointment  of  an  agent  in  Africa. 

R.  S.  seo.  5566  (Act  of  June  16,  1860,  ch.  136,  12  Stat.  L.  40)  was  not  carried  into 
this  Code,  although  it  was  repealed  by  section  341  thereof,  infra,  this  title.  It  read  as 
follows: 

"Sexx,  6566.  It  may  be  lawful  for  the  President  to  enter  into  contract  with  any 
person,  society,  or  body  corporate,  for  a  term  not  exceeding  five  years,  to  receive  from 
the  United  States,  through  their  duly  constituted  agent  upon  the  coast  of  Africa,  all 
negroes,  mulattoes,  or  persons  of  color,  delivered  from  on  board  vessels  seized  in  the 
prosecution  of  the  slave-trade,  by  commanders  of  the  United  States  armed  vessels,  and 
to  provide  such  negroes,  mulattoes,  and  persons  of  color  with  comfortable  clothing, 
shelter,  and  provisions,  for  a  period  not  exceeding  one  year  from  the  date  of  their 
being  landed  on  the  coast  of  Africa,  at  a  price  in  no  case  to  exceed  one  hundred 
dollars  for  each  person  so  clothed,  slieltered,  and  provided  with  food;  and 'any  con- 
tract so  made  may  be  renewed  by  the  President  from  time  to  time  as  found  necessary, 
for  periods  not  to  exceed  five  years  on  each  renewal." 

R.  S.  sec.  5568  (Act  of  July  17,  1862,  eh.  107,  12  Stat.  L.  592)  was  not  incorporated 
into  this  Code  nor  was  it  repealed  thereby  possibly  because  it  was  obsolete.  It  read 
as  follows: 

*'  Sec.  5568.  It  may  be  lawful  for  the  President  to  enter  into  arrangement,  by  con- 
tract or  otherwise,  with  one  or  more  foreign  governments  having  possessions  in  tbe 
West  Indies  or  other  tropical  r^ions,  or  with  their  duly  constituted  agent,  to  receive 
from  the  United  States,  for  a  term  not  exceeding  five  years,  at  such  place  as  may  be 
agreed  upon,  aU  negroes,  mulattoes,  or  persons  of  oolor,  delivered  from  on  board  vessels 
seized  in  the  prosecution  of  the  slave-trade,  by  commanders  of  United  States  armed 
vessels,  and  to  provide  them  with  suitable  instruction,  and  with  comfortable  clothing 
and  shelter,  and  to  employ  them,  at  wages,  under  such  regulations  as  may  be  agreed 
upon,  for  a  period  not  exceeding  five  years  from  the  date  of  their  being  landed  at  the 
place  agreed  upon.  But  the  United  States  shall  incur  no  expenses  on  account  of  such 
negroes,  mulattoes,  or  persons  of  color,  after  having  landed  them  at  the  place  agreed 
upon.  And  any  arrangement  so  made  may  be  renewed  by  the  President  from  time  to 
time,  as  may  be  found  necessary,  for  periods  not  exceeding  five  years  on  each  renewal." 

Construction  of  prior  statute. —  For  trade,  (1820)  1  Op.  Atty.-Oen.  334;  Om- 
cases  construing  R.  S.  sec.  5561,  the  rerning  Slave-trade,  (1821)  5  Op.  Atty.- 
source  of  the  present  section,  see  Slave-       Gen.  728« 
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Sbo.  265.  [To  what  port  captured  ¥«88oki  seat.]  It  shall  be  the  duty  of 
the  commander  of  any  armed  vessel  of  the  United  States,  whenever  he 
makes  any  capture  under  the  preceding  provisions,  to  bring  the  vessel  and 
her  cargo,  for  adjudication,  into  some  port  of  the  State,  Territory,  or  Dis- 
trict to  which  such  vessel  so  captured  may  beloing,  if  he  can  ascertain  the 
same ;  if  not,  then  into  any  convenient  port  of  the  United  States.  [35  Stat. 
L.  1141.] 

This  section  was  drawn  from  R.  S.  sec.  6063  (Act  of  March  3,  1^19,  ch.  101,  3  Stat. 
I#.  534),  which  was  repealed  by  section  341,  tn/rct,  this  title,  and  which  read  as  follows: 

"  Sec.  5563.  It  shall  be  the  duty  of  the  commander  of  any  armed  vessel  of  the  United 
States,  whenever  he  makes  any  capture  imder  the  preceding  provisions,  to  brin^  the 
vessel  and  her  cargo,  for  adjudication,  into  some  of  uie  ports  of  the  State  or  Territory 
to  which  such  ves^  so  captured  nmy  belong,  if  he  can  ascertain  the  same;  if  not,  then 
to  be  sent  into  any  convenient  port  of  the  United  States." 

The  material  changes  consisted  in  the  substitution  of  the  words  "  some  port ''  for 
the  words  '*  Bc»ne  of  the  ports,"  the  addition  of  the  words  *'  or  District "  after  the  word 
"  Territory,"  and  the  (nnission  of  the  words  ''  to  be  sent,"  which  appeared  before  the 
words  **  into  any  convenient  port." 

Sec.  266.  [When  owners  of  foreign  vesselB  shall  give  bond.]  Eveiy 
owner,  master,  or  factor  of  any  foreign  vessel  clearing  from  any  port  within 
the  jurisdiction  of  the  United  States,  and  suspected  to  be  intended  for  the 
slave  trade,  and  the  suspicion  being  declared  to  the  officer  of  the  customs 
by  any  citizen,  on  oath,  and  such  information  being  to  the  satisfaction  of 
the  officer,  shall  first  give  bond,  with  sufficient  sureties,  to  the  Treasurer 
of  the  United  States  that  none  of  the  natives  of  any  foreign  country  or 
place  shall  be  taken  on  board  such  vessel  to  be  transported  or  sold  as  slaves 
in  any  other  foreign  port  or  place  whatever,  within  nine  months  thereafter. 
[35  Stat.  L.  1141.] 

This  section  was  drawn  from  R.  S.  sec.  6504  (Act  of  March  22,  17W,  ch.  11,  1  Stat. 
L.  349),  which  was  repealed  by  section  341,  infra,  this  title.  The  only  changes 
made  were  the  substitution  of  the  words  ''  clearing  from  any  port  within  the 
jurisdiction  of  the  United  States  and"  for  the  words  ''clearing  out  for  any  of  the 
coasts  or  kingdoms  of  Africa  or,"  and  the  substitution  of  the  words  "  natives  of  any 
foreign  country  or  place"  for  the  words  "natives  of  Africa  or  any  other  foreign 
country  or  place." 

R.  1^  sec.  5565  (Act  of  May  10,  1800,  ch.  51,  2  Stat.  L.  71)  was  as  follows: 

**  Seo.  5565.  The  forfeitures  which  may  hereafter  be  incurred  under  any  of  the  pre- 
ceding provisions,  and  which  are  not  otherwise  expressly  disposed  of,  shall  accrue  and 
be  one  moiety  thereof  to  the  use  of  the  informer,  and  the*  other  moietv  to  the  use  of  the 
United  States,  except  where  the  prosecution  is  first  instittited  on  behalf  of  the  United 
States,  in  which  case  the  whole  shaU  be  to  their  use." 

This  section  was  repealed  by  section  341,  infra,  this  title,  and  while  its  pro- 
visions were  not  embodied  in  any  one  section  of  the  Code,  the  "  preceding  sections  " 
to  which  it  refers  were  embodied  in  the  various  sections  here  given  in  this  chapter  of 
the  Code. 

Constmction    of    prior    statute. —  For  (1866)    1  Am.  L.  Rev.  401,  17  Fed.  Cas* 

cases    construing    R.    8.    sec.    5564,    the  No.  9,498. 

source  of  the  present  section,  see  Duties,  R.  S.  sec.  5565,  noted  above,  was  oon- 

etc.,   (1819)    1  Op.  Atty.-Gen.  312;  U.  S.  sid«red  in  Charge  to  Grand  Jury,  (1859) 

P.  Schooner  Catharine,    (1840)    2   Paine  3   Phila.  "(Pa.)    527,   30  Fed.   Caa.    No. 

721,  25  Fed.  Cas.  No.  14,755;  The  Meteor,  18,269a. 

Sso.  267.  [iBBtmctions  to  conmuinders  of  armed  vessels.]  The  Presi- 
dent is  authorized  to  issue  instructions  to  the  commanders  of  the  armed 
vessels  of  the  United  States,  directing  them,  whenever  it  is  practicable,  and 
under  such  rules  and  regulations  as  he  may  prescribe,  to  proceed  directly 
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to  the  country  from  which  they  were  taken,  and  there  hand  over  to  the 
agent  of  the  United  States  all  such  persons,  delivered  from  on  board  vessels 
seized  in  the  prosecution  of  the  i^ave  trade;  and  they  shall  afterwards 
bring  the  captured  vessels  and  persons  engaged  in  prosecuting  such  trade 
to  the  United  States  for  trial  and  adjudication.    [35  Stat.  L.  114L] 

This  section  was  drawn  from  R.  S.  sec.  55«7  (Act  of  June  16,  1860,  ch.  136,  12  SUt 
L.  41),  which  was  repealed  by  section  341,  infra,  this  title. 

The  only  changes  made  in  this  section  consisted  in  the  substitution  of  the  words 
"  to  the  country  from  which  they  where  taken  "  for  the  words  *'  to  the  coast  of  Africa," 
and  the  substitution  of  the  words  "  such  persons  "  for  the  words  **  negroes,  mulattoes, 
•  and  persons  of  color." 

"  Src.  5d67.  The  rresident  is  authorized  to  issue  instructions  to  the  commanders  of 
the  armed  vessels  of  the  United  States,  directing  them,  whenever  it  is  practicable,  and 
under  such  rules  and  regulations  as  he  may  prescribe,  to  proceed  directly  to  the  coast 
of  Africa,  and  there  hand  over  to  the  agent  of  the  United  States  all  negroes,  mulattoes, 
and  persons  of  color  delivered  from  on  board  vessels  seized  in  the  prosecution  of  the 
slave-trade;  and  they  shall  afterward  bring  the  captured  vessels  and  persons  engaged 
in  prosecuting  such  trade  to  the  United  States  for  trial  and  adjudication." 

K.  S.  sec.  5560  (Act  of  July  17,  1862,  ch.  197,  12  Stat.  L.  693)  wa§  as  follows: 

"  Sec.  5569.  The  President  is  authorized  to  issue  instructions  to  the  commanders  of 
the  armed  vessels  of  the  United  States,  directing  them,  whenever  it  is  praeticable,  and 
under  .such  regulatiims  as  he  may  prescribei  to  proceed  directly  to  such  {>lace  as  shall 
have  been  agreed  upon  with  any  foreign  government,  or  its  duly  constituted  agent, 
under  the  provisions  of  the  preceding  section,  and  there  deliver  to  the  duly  constituted 
authorities  or  agents  of  aucn  foreign  government  aU  negroes,  mulattoes,  or  persons  of 
color,  taken  from  on  board  vessels  seized  in  the  prosecution  of  the  slave-trade;  and 
they  shall  aftei-vv^ard  bring  the  vess^  and  persons  engaged  in  prosecuting  such  trade 
to  the  United  States  for  trial  and  adjudication.'' 

This  was  not  specifically  repealed  by  this  Code,  but  would  seem  to  be  obsolete,  and 
the  *'  preceding  section  "  to  which  it  refers,  being  K.  S.  sec.  5568,  is  set  out  in  the  notes 
to  section  264  of  this  Code,  supray  p.  884. 

Skc.  268.  [Kidnapping.]  Whoever  kidnaps  or  carries  away  any  other 
person,  with  the  intent  that  such  other  person  be  sold  into  involuntary 
servitude,  or  held  as  a  slave;  or  who  entices,  persuades,  or  induces  any 
other  person  to  go  on  board  any  vessel  or  to  any  other  place  with  the  intent 
that  he  may  be  made  or  held  as  a  slave,  or  sent  out  of  the  country  to  be  so 
made  or  held;  or  who  in  any  way  knowingly  aids  in  causing  any  other 
person  to  be  held,  sold,  or  carried  away  to  be  held  or  sold  as  a  slave,  shall 
be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than 
five  years,  or  both.     [35  Stat.  L.  1141.] 

This  section  was  drawn  from  R.  S.  sec.  5525  (Act  of  May  21,  1806,  ch.  86,  14  Stat 
L.  50),  which  was  repealed  by  section  341,  infra,  this  title. 

The  only  changes  made  were  the  substitution  of  the  initial  word  "  Whoever  "  for  the 
words  **  Every  person  who,"  and  the  substitution  of  the  provisions  of  the  text  relating 
to  punishment  for  those  of  the  former  section,  which  were:  "shall  be  punished  by  a 
fine  of  not  less  than  five  hundred  nor  more  than  five  thousand  dollars,  or  by  imprison- 
ment not  more  than  five  years,  or  by  both." 

Piracy  in  confining  or  detaining  negroes  discussion  of  offenses  covered  by  tliis  see- 
on  board  vessels,  etc.,  see  section  246  of  tion,  see  charge  to  the  grand  jury  of  the 
this  Code,  supra,  p.  873.  middle  district  of  Alabama   in  Peonage 

Offenses    within    section.^  For    a    fuU  Cases,  (M.  D.  Ala.  1903)  123  Fed.  671. 

Sec.  269.  [Holding  or  returning  persons  to  peonage.]  Whoever  holds, 
arrests,  returns,  or  causes  to  be  held,  arrested,  or  returned,  or  in  any  manner 
aids  in  the  arrest  or  I'eturn  of  any  person  to  a  condition  of  peonage,  shall 
be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than 
five  years,  or  both.    [35  Stat.  L.  1142,] 

This  section  wa«  drawn  from  R.  8.  sec.  5526  (Aot  of  March  2,  1867,  ch.  187,  14  6tat. 
L.  54(>,  known  as  the  Peonage  Abolition  Act),  which  was  repealed  by  section  341j 
infra,  this  title,  and  which  read  as  follows: 
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Ssa  5526.  Every  person  who  holds,  arrests,  returns,  or  causes  to  be  held,  arrested, 
or  returned,  or  in  any  manner  aids  in  the  arrest  or  return  of  any  person  to  tL  condition 
of  peonage,  shall  be  punished  by  a  fine  of  not  less  than  one  thousand  nor  more  than 
five  thousand  dollars,  or  by  imprisonment  not  less  than  one  year  nor  more  than  five 
years,  or  by  both." 

Aside  from  slight  verbal  changes,  no  alteration  was  made  in  this  section  except  the 
omission  of  the  provisions  relating  to  a  minimum  fine  or  imprisonment. 

Peonage  was  ahoUshed  by  the  Act  which  was  oarried  into  R.  S.  sees.  1990,  1991,  given 
in  Civil  Bights,  vol.  2,  pp.  137-140. 


ConstitttUonaUty.x  In  U.  S.  v,  Mc- 
Clellan,  (S.  D.  Ga.  1904)  127  Fed.  971, 
it  was  held  that  R.  S.  sec.  6526,  the 
•ouroe  of  the  present  section,  was  not  un- 
constitutional. It  is  wholly  fallacious  to 
contend  that  legislation  under  the  Thir- 
temth  Amendment  of  the  Constitution 
must  be  directed  at  state  action.  See 
alBo  In  re  Lewis,  (N.  D.  Fla.  1902)  114 
Fed.  963. 

Thia  section  (R.  S.  sec  5526)  was  au- 
thorised by  the  provisions  of  U.  8.  Const., 
Thirteenth  Amendment,  forbidding  slavery 
or  involuntary  servitude  within  tl^  United 
States  or  any  place  subject  to  their  juris- 
diction, and  granting  to  Conffress  the 
power  to  enforce  the  prohibition  by  appro* 
priate  legislation.  Cfyatt  v,  U.  S.,  (1905) 
197  U.  S.  207,  25  S.  Ct.  429,  49  U.  S. 
(L.  ed.)  726. 

Purpose  of  statute. —  The  purpose  of 
the  statute  was  to  strike  down  all  laws, 
regulations  and  usages  in  the  states  and 
territories  which  attempted  to  maintain 
and  enforce  directly  or  indirectly,  the 
voluntary  or  involuntary  service  or  labor 
of  any  persons  as  peons,  in  the  liquida- 
tion of  any  debt  or  obligation.  U.  S.  v, 
Reynolds,.  (1914)  235  U.  S.  133,  35  S.  Ct. 
86,  69  U.  S.  (L.  ed.)   162. 

"  The  existence  of  the  system  of  peon- 
age in  New  Mexico  doubtless  caused  the 
passage  of  the  Act.  Its  title,  as  well  as 
the  debate  in  the  Senate  on  its  passage 
(Cong.  Qlobe  1866-67,  pt.  3,  p.  1571), 
show  that  the  system  in  New  Mexico  was 
the  moving  cause  for  the  legislation.  But 
the  Act  does  more  than  to  merely  abolidi 
an  existing  system.  It  n^akes  criminal 
certain  acts  which  would  tend  to  sustain 
or  re-establish  such  a  system.  ...  It  is 
contended  that  a  system  of  peonage  like 
that  once  in  force  in  New  Mexico  must 
exist  before  the  statute  will  apply.  That 
question  need  not  now  be  decided.  The 
statute  by  its  terms  embraces  the  case  of 
the  retuni  of  a  single  person  to  '  a  con- 
dition of  peonage.'  But  whether  the  per- 
son held  m  or  returned  to  such  condliion 
is  within  the  statute,  unless  he  and  others 
are  also  held  under  a  system,  pretended 
law,  or  cu8t<Mn,  is  a  question  relating 
rather  to  the  sufficiency  of  the  indict- 
ments or  the  evidence  to  be  offered  on 
the  trial,  questions  not  involved  on  this 
application  [for  writ  of  habeas  corpus]." 
In  re  Lewie,  (N.  D.  Fla.  1902)  114  Fed. 
063. 

The  purpose  of  the  Act  was  to  abolish 
and  to  forever  prohibit  the  system  known 


as  ''  peonage "  as  it  existed  in  New 
Mexico  and  elsewhere.  ''It  came  with 
the  territory  ceded  to  the  United  States 
by  the  treaty  with  Mexico  after  the  Mex- 
ican war.  It  was  part  of  the  system  of 
the  people  inhabiting  that  territory.  The 
clear  purpose  of  the  Act  wajs  to  deal  with 
this  syston  by  abolishing  it  and  prohibit- 
ing a  return  to  it.  An  examination  of 
the  Act  will  show  that  this  is  true  beyond 
question.  No  such  system  as  this  ever 
existed  in  Georgia.  African  slavery  ex- 
isted, but  this  was  the  ownership  of 
Africans  and  persons  of  African  descent 
as  chattels.  There  could  not  be,  there- 
fore, in  Georgia,  any  such  thing  as  hold- 
ing persons  under  this  system  of  peonage 
or  returning  them  to  it.  It  would  be  the 
merest  perversion  of  this' Act  to  attempt 
to  apply  it  to  an  ordinary  case  of  re- 
straint of  personal  liberty,  and  the  case 
is  not  strengthened  by  the  charge  that 
the  person  so  restrained  is  of  African 
descent."  U.  S.  r.  Eberhart,  (N.  D.  Ga. 
1899)  127  Fed.  252. 

Scope  of  statute. —  The  holding  of 
another  in  a  state  of  peonage,  whether 
sanctioned  or  not  by  municipal  or  state 
law,  is  included  in  the  prohibition  against 
peonage  in  any  state  or  territory  of  the 
United  States.  Clyatt  t\  U.  S.,  (1906) 
197  U.  S.  207,  26  8.  Ct.  429,  49  U.  S. 
(L.  ed.)  726. 

Peonage  defined. —  Peonage  is  a  "  status 
or  condition  of  compulsory  service,  based 
upon  indebtedness  of  the  peon  to  the 
master.  The  basal  fact  is  indebtedness. 
...  One  fact  existed  universally;  all 
were  indebted  to  their  masters.  .  .  .  Upon 
this  is  based  a  condition  of  compulsory 
service.  Peonage  is  sometimes  classified 
as  voluntary  or  involuntary,  but  this  im- 
plies simply  a  difTerence  in  the  mode  of 
origin,  but  none  in  ^e  character  of  the 
servitude.  The  one  exists  where  the 
debtor  voluntarily  contracts  to  enter  the 
service  of  his  creditor.  The  other  is 
forced  upon  the  debtor  by  some  provision 
of  law.  But  pecmage,  however  created,  is 
compulsory  service,  involuntary  servitude. 
The  peon  can  release  himself  therefrom, 
it  is  true,  by  the  payment  of  the  debt, 
but  otherwise  the  service  is  enforced.  A 
clear  distinction  exists  between  peonage 
and  the  voluntary  performance  of  labor 
or  rendering  of  services  in  payment  of  a 
debt.  In  the  latter  case,  the  debtor 
though  contracting  to  pay  his  indebted-, 
ness  by  labor  or  service,  and  subject  like 
any   other   contractor   to   an   action   for 
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damages  for  breach  of  that  contract,  can 
elect  at  any  time  to  break  it,  and  no  law 
or  force  compels  performance  or  a  con- 
tinuance of  the  service."  U.  S.  v,  Rey- 
nolds, (1914)  235  U.  S.  133,  35  S.  Ct. 
86,  59  U.  S.  (L.  ed.)  162,  reversing  (S. 
D.  Ala.  1914)   213  Fed.  345,  352. 

In  Clyatt  i\  U.  S.,  (1905)  197  U.  S. 
207,  25  S.  Ct.  429,  49  U.  S.  (L.  ed.)  726, 
Brewer,  J.,  in  defining  peonage,  said: 
**  Peonage  may  be  definea  as  a  status 
or  condition  of  compulsory  service,  based 
upon  the  indebtedness  of  the  peon  to  the 
master.  The  basal  fact  is  indebtedness. 
.  .  .  Peonage  is  sometimes  classified  as 
voluntary  or  involuntary;  but  this  im- 
plies simply  a  difference  in  the  mode  of 
origin,  but  none  in  the  character  of  the 
servitude.  The  one  exists  where  the 
debtor  voluntarily  contracts  to  enter  the 
service  of  his  creditor.  The  other  is 
forced  upon  the  debtor  by  some  provision 
of  law.  But  peonage,  however  created,  is 
compulsory  service  —  involuntary  servi- 
tude. The  peon  can  release  himself- there- 
from, it  is  true,  by  the  payment  of  the 
debt,  but  otherwise  the  service  is  enforced. 
A  clear  distinction  exists  betwen  peonage 
and  the  voluntary  performance  of  labor 
or  rendering  of  services  in  payment  of  a 
debt.  In  the  latter  caee  the  debtor, 
though  contracting  to  pay  his  indebted- 
ness by  labor  or  service,  and  subject,  like 
any  other  contractor,  to  an  action  for 
damages  for  breach  of  that  contract,  can 
elect  at  any  time  to  break  it,  and  no  law 
or  force  compels  performance  or  a  con- 
tinuance of  the  service." 

For  other  cases  defining  peonage,  see 
Peonage  Cases,  (£.  D.  Ark.  1905)  136 
Fed.  707;  In  re  Peonage  Charge,  (N.  D. 
Fla.  1905)  138  Fed.  686;  U.  S.  v.  Clement, 
(D.  C.  S.  C.  1909)  171  Fed.  974.  See 
alflo  the  notes  under  R.  S.  sec.  1990,  title 
Civil  Rights,  vol.  2,  p.  137. 

Element  of  offense. —  In  order  to  con- 
stitute the  crime  of  holding  another  per- 
son in  peonage,  it  is  not  necessary  that 
the  defendant  should  have  acted  cor- 
ruptly. The  fact  that  persons  were  in- 
duced to  work  for  another  in  payment  of 
debts  through  fear  of  prosecution  if  they 
refused  did  not  render  the  master  guilty 
of  peonage,  unless  such  fear  was  caused 
by  threats  of  prosecution  made  by  him  at 
the  time.  U.  S.  r.  Clement,  (D^  C.  S.  C. 
1909)    171  Fed.  974. 

To  work  out  a  debt  or  contract. — ^The 
illegal  holding  of  any  person  to  involun- 
tary servitude  to  work  out  a  debt  or  con- 
tract claimed  to  be  due  by  the  person  so 
held  to  the  person  so  holding  is  a  con- 
dition of  peonage  comprehended  by  the 
statute.  U.  S.  v.  McClellan,  (8.  D.  Ga. 
1904)  127  Fed.  971. 

If  a  person  desiring  to  have  a  servant 
returned  to  him  to  work  out  a  debt  causes 
such  servant  to  be  arrested  on  a  warrant 
procured  by  the  master,  and  after  incar- 


ceration the  master  procures  the  servant's 
releaae  on  his  promise  to  return  to  his 
master's  employment  to  continue  to  work 
out  a  debt,  the  master  is  guilty  of  peon- 
age, prohibited  by  this  section,  provided 
the  servant  was  charged  with  the  crime 
for  the  procuring  his  arrest  and  incar- 
ceration, and  to  enable  the  master  to  ex- 
tort from  the  servant  a  promise  to  return 
and  work  out  the  debt.  In  re  Peonage 
•  Charge,  (N.  D.  Fla.  1905)  138  Fed. 
686. 

Peonage  contract. —  In  U.  8.  v.  Rey- 
nolds, (1914)  235  U.  S.  133,  35  8.  Ct. 
86,  59  U.  S.  (L.  ed.)  162,  reversing  (S.  D. 
Ala.  1914)  213  Fed.  345,  352,  it  was  held 
that  a  relation  of  peonage  was  estab- 
lished by  a  contract  as  follows: 
"  Labor   Contract. 

"  The  state  of  Alabama,  Monroe  county: 

"Whereas,  at  the  May  term,  1910,  of 
the  county  court,  held  in  and  for  said 
coimty,  I,  Fid.  Rivers,  was  convicted  in 
said  court  of  the  offense  of  petit  larceny 
and  fined  the  sum  of  $15,  and  judgment 
has  been  rendered  against  me  for  the 
amount  of  said  fine,  and  also  in  the 
further  and  additional  sum  of  forty-three 
and  ^Moo  dollars,  cost  in  stud  case,  and 
whereas  J.  A.  Reynolds,  together  with 
A.  C.  Hixon,  have  confessed  judgment 
with  me  in  said  court  for  said  fine  and 
costs.  Now,  in  consideration  of  the  prem- 
ises, I,  the  said  Ed.  Rivers,  agree  to  work 
and  labor  for  him,  the  said  J.  A.  Rey- 
nolds, on  his  plantation  in  Monroe 
county,  Alabama,  and  under  his  direc- 
tion as  a  farm  hand  to  pay  fine  and  costs 
for  the  term  nine  months  and  twenty-four 
days,  at  the  rate  of  $6  per  month, 
together  with  my  board,  lodging,  and 
clothing  during  the  said  time  of  hire, 
said  time  of  hire  commencing  on  the 
4  day  of  May,  1910,  and  ending  on  the 
28  day  of  Feby.,  1911,  provided  said  work 
is  not  dangerous  in  its  character. 

"  Witness  our  hands  this  4  day  of  May, 
1910.  Ed.  (his  X  mark)   Rivers. 

J.  A.  Reynolds. 
"  Witness:  John  M.  Coxwell." 

Intimidation. —  Inducing  a  person  to 
labor  in  payment  of  debts  by  threats  of 
prosecution  may  constitute  intimidation 
and  amount  to  peonage,  if  by  reason  of 
the  different  character  of  the  parties 
such  threats  overcame  the  will  of  the 
servant  and  the  service  is  involuntary. 
U.  S.  V.  Clement,  (D.  C.  S.  C.  1909)  171 
Fed.  974,  holding,  however,  that  the  fact 
that  persons  were  induced  to  work  for 
another  in  paymen .  of  debts  through  fear 
of  prosecution  if  thej  refused  does  not 
render  t!ie  master  guilty  of  peonage,  un- 
less such  fear  was  caused  by  threats  of 
prosecution  made  by  him  at  the  time. 

Jurisdiction. — A  federal  court  may  en- 
tertain a  prosecution  for  violation  of  this 
section  denouncing  peonage,  though  prose- 
cution of  the  same  acts  under  the  name 
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of  kidnapping  and  false  imprisonment 
might  be  liad  in  tlie  state  courts.  U.  S.  i\ 
McCleUan,  (8/D.  Ga.  1904)  127  Fed.  971. 

Evidence. —  Evidence  of  a  prior  condi- 
tion of  peonage,  to  wbich  the  persons  so 
held  were  returned  by  the  act  of  defend- 
ant^ ia  essential  to  support  a  conviction 
under  an  indictment  charging  the  defend- 
ant with  returning  certain  designated 
persons  to  a  condition  of  peonage.  Glyatt 
V.  U.  S.,  (1905)  197  U.  S.  207,  26  S.  Ct. 
429,  49  U.  S.   (L.  ed.)   726. 

State  laws  punishing  breach  of  labor 
contract. —  A  state  statute  which  makes 
criminal  the  procurement  of  moneys  upon 
a  fraudulent  contract  to  perform  service 
and  the  fraudulent  abandonment  of  the 
contract  after  having  so  procured  the 
money  is  not  a  violation  either  of  R.  S. 
sec  1990  (title  CSivil  Rkjhts,  vol.  2, 
p.  137),  or  of  this  section,  prohibiting 
involuntary  service  of  labor.  Young  i;. 
State,  (1908)  4  Ga.  App.  827,  62  S.  E. 
558. 

In  Bailey  v.  Alabama,  (1011)  219  U.  S. 
219,  31  S.  Ct.  145,  55  U.  S.  (L.  ed.)  191, 
it  was  held  that  so  far  as  the  refusal 
without  just  cause  to  perform  the  labor 
called  for  in  a  written  contract  of  em- 
ployment under  which  the  employee  has 


obtained  money  which  was  not  refunded, 
or  property  which  was  not  paid  for,  is 
made  prima  facie  evidence  oi  an  intent 
to  defraud  by  Ala.  Code  1896,  §  4730, 
as  amended  by  Gen.  Acts  1903,  p.  345, 
and  Gen.  Acts  1907,  p.  636,  and  there- 
fore punishable  as  a  criminal  offense,  such 
legislation  offends  against  the  prohibition 
of  the  13th  Amendment  to  the  Federal 
Constitution  against  involuntary  servi- 
tude, except  as  punishment  for  crime,  and 
against  the  provisions  forbidding  peon- 
age, found  in  R.  S.  sec.  1990  (title  Civil 
Rights,  vol.  2,  p.  137)  and  this  section, 
enacted  to  secure  the  enforcement  of  such 
amendment  —  especially  since,  under  the 
local  practice,  the  accused  may  not,  for 
the  purpose  of  rebutting  the  statutory 
presumption,  testify  as  to  his  uncommu- 
nicated  motives,  purposes,  or  intentions. 
Compare  Townsend  r.  State,  (1905)  124 
Ga.  69,  52  S.  E.  293. 

For  a  full  discussion  of  the  statutes 
against  peonage  and  involuntary  servi- 
tude, see  charge  to  the  grand  jury  of  the 
middle  district  of  Alabama  in  Peonage 
Cases,  (M.  D.  Ala.  1903)   123  Fed.  671. 

Peonage  abolished. —  See  R.  S.  sec. -1990 
and  the  notes  thereunder,  in  title  Civil 
Rights,  vol.  2,  p.  137. 


Sbo.  270.  [Obstructing  enforcement  of  preceding  section.]  Whoever 
obstructs,  or  attempts  to  obstruct,  or  in  any  way  interferes  with  or  prevents 
the  enforcement  of  the  section  last  preceding,  shall  be  liable  to  the  penalties 
therein  prescribed.    [35  Stat,  L.  1142,] 

This  section  was  drawn  frc«i  R.  S.  sec.  &527  (Act  of  March  2,  1867,  ch.  1S7,  14  Stat. 
Ij.  546),  which  was  repealed  hy  secticm  341,  infra,  this  title,  and  which  read  as 
follows: 

"  Sio.  5527.  Evei^  person  who  obstructs  or  attempts  to  obstruct,  or  in  any  way 
interferes  with,  or  prevents  the  enforcement  of,  the  preceding  section,  shall  be  liable 
to  the  pains  and  penalties  therein  prescribed."    [R.  £f.] 

The  language  of  this  section  was  transposed  and  the  words  '*  pains  and "  which 
appeared  ^fore  tlie  word  "  penalties  "  have  been  omitted. 


Sec.  271.  [Bringing  kidnapped  persons  into  United  States.]  Whoever 
shall  knowingly  and  willfully  bring  into  the  United  States  or  any  place 
subject  to  the  jurisdiction  thereof,  any  person  inveigled  or  forcibly  kid- 
naped in  any  other  country,  with  intent  to  hold  such  person,  so  inveigled  or 
kidnaped  in  confinement  or  to  any  involuntary  servitude ;  or  whoever  shall 
knowingly  and  willfully  sell,  or  cause  to  be  sold,  into  any  condition  of 
involuntary  servitude,  any  other  person  for  any  term  whatever ;  or  whoever 
shall  knowingly  and  willfully  hold  to  involuntary  servitude  any  person  so 
brought  or  sold,  shall  be  fined  not  miore  than  five  thousand  dollars  and 
imprisoned  not  more  than  five  years.    [35  Stat.  L,  1142,] 

This  section  was  drawn  from  an  Act  of  June  23,  1874,  ch.  464,  §  1,  18  Stat.  L.  251, 
which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  [Sec.  1.]  That  whoever  shall  knowingly  and  wilfuUy  bring  into  the  United  States, 
or  the  Territories  thereof,  any  person  inveif;led  or  forcibly  kidnapped  in  any  other 
country,  with  intent  to  hold  such  person  so  inveigled  or  kidnapped  m  confinement  or 
to  any  involuntary  service,  and  whoever  shall  knowingly  and  wutfully  sell,  or  cause  to 
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be  sold,  into  any  condition  of  involuntarily  [sic]  servitude,  any  other  person  for  any 
term  whatever,  and  every  person  who  shall  knowingly  and  willfully  hold  to  involuntary 
service  any  peraon  so  sold  or  bought,  shall  be  deemed  guilty  of  a  felony,  and,  on  con- 
viction thereof  be  imprisoned  for  a  term  not  exceeding  five  years  and  pay  a  fine  not 
exceeding  five  thousand  dollars."  , 

The  section  has  been  broadened  so  that  its  provisiona  will  apply  to  any  place  subject 
to  the  jurisdiction  of  the  United  States,  the  word  ''  servitude  "  substituted  for  the  word 
"  service,"  and  the  words  '*  shall  be  deemed  guilty  of  a  misdemeanor  and  on  conviction 
thereof  "  have  been  omitted. 

Section  2  of  the- Act  of  June  2*3,  1S74,  ch.  464,  18  Stat.  L.  251,  here  cited,  was  as 
follows : 

^*Sbc,  2.  That  every  person  who  shall  be  accessory  to  anj^  of  the  felonies  herein 
declared,  either  before  or  after  the  fact,  shall  be  deemed  guilty  of  a  felony,  and  on 
conviction  thereof  be  imprisoned  for  a  term  not  exceeding  five  years  and  pay  a  fine  not 
exceeding  one  thousand  aollars." 

This  secticm  was  not  carried  into  the  Oode,  but  general  provisions  relating  to  the 
punishment  of  accessories  were  made  by  section  333,  infra,  tnis  title. 

Under  prior  statute.— Bringing  children  of  the  Act  of  June  23,  1874,  from  which 
frcHU  Italy  to  be  held  as  street  musicians  the  present  section  was  drawn.  U.  8.  9. 
was  held  to  be  a  violation  of  section  1       Anoarola,  (S.  D.  N.  Y.  1880)  1  Fed.  676. 


Chapter  Eleven 

offenses  within  the  admibaltt  and  maritime  and  the  territorial 

jurisdiction  of  the  united  states 


Sec. 

281.  Payment  of  fine  to  female  seduced; 

evidence    required;    limitation    on 
indictment. 

282.  Loss  of  life  by  misconduct  of  officers, 

etc.,  of  vessels. 

283.  Maiming. 

284.  Robbery. 

285.  Arson  of  dwelling  house. 

286.  Arscm  of  other  buildings,  ete. 

287.  Larceny. 

288.  Receiving,  etc.,  stolen  goods. 

289.  Laws  of  states  adopted  for  punishing 

wrongful  acts,  etc. 


Sec. 

272.  Places  within  or  waters  upon  which 

sections  of  this  chapter  shall  apply. 

273.  Murder. 

274.  Manslaughter. 

276.  Punishment   for  murder;    for  man- 
slaughter. 

276.  Assault  with  intent  to  commit  mur- 

der, rape,  robbery,  etc. 

277.  Attempt  to  commit  murder  or  man- 

slau^ter. 
276.  Rape. 

279.  Having  carnal  knowledge  of  female 

under  sixteen. 

280.  Seduction    of    female    passenger    on 

vessel. 

Common-law  offenses. —  "It  is  well  settled  that  there  are  no  common-law  offenses 
against  the  United  States."  U.  S.  v.  Eaton,  (1892)  144  U.  S.  677,  12  S.  Ct.  764,  36 
U.  S.  (L.  ed.)  691.  See  also  cases  cited  in  Judiciaby,  vol.  4,  at  p.  1001,  under  side- 
head  Cofnnum-lww  jurisdiction. 

Sec.  272.  [Places  within  or  waters  upon  which  sections  of  this  chapter 
shall  apply.]  The  crimes  and  oflf enses  -defined  in  this  chapter  shall  be 
punished  as  herein,  prescribed : 

First.  When  committed  upon  the  high  seas,  or  on  any  other,  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States  and  out  of  the 
jurisdiction  of  any  particular  State,;  or  when  committed  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  out  of  the  jurisdic- 
tion of  any  particular  State  on  board  any  vessel  belonging  in  whole  or  in 
part  to  the  United  States  or  any  citizen  thereof,  or  to  any  corporation 
created  by  or  under  the  laws  of  the  United  States,  or  of  any  State,  Terri- 
tory, or  District  thereof. 

Second.  When  committed  upon  any  vessel  registered,  licensed,  or  enrolled 
under  the  laws  of  the  United  States,  and  being  on  a  voyage  upon  the 
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waters  of  any  of  the  Great  Lakes,  namely :  Lake  Superior,  Lake  Michigan, 
Lake  Huron,  Lake  Saint  Clair,  Lake  Brie,  Lake  Ontario,  or  any  of  the 
waters  connecting  any  of  said  lakes,  or  upon  the  River  Saint  Lawrence 
where  the  same  constitutes  the  International  boundary  line. 

Third.  When  committed  within  or  on  any  lands  reserved  or  acquired  for 
the  exclusive  use  of  the  United  States,  and  under  the  exclusive  jurisdiction 
thereof,  or  any  place  purchased  or  otherwise  acquired  by  the  United  States 
by  consent  of  the  legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  a  fort,  magazine,  arsenal,  dock-yard,  or  other  needful  building. 

Fourth.  On  any  island,  rock,  or  key,  containing  deposits  of  guano,  which 
may,  at  the  discretion  of  the  President,  be  considered  as  appertaining  to  the 
United  States.    [35  Stat  L.  1142.] 

This  section  is  new.  A  section  of  this  character  was  necessary  in  order  to  avoid 
repeating  in  each  section  of  the  chapter  the  waters  or  places  upon  or  within  which 
the  section  shall  apply. 

Soonewhat  similar  provisions  were  contained  in  R.  S.  sec.  5339,  noted  under  the  fol- 
lowing section  273,  infra,  p.  905;  R.  S.  sec.  5372,  noted  under  section  290,  infrck, 
p.- 940;  and  the  Act  of  Sept.  4,  1890,  ch.  174,  §  1,  26  Stat.  L.  424,  which  read  as 
zollowa: 

'*  [Sbc.  1.]  That  every  person  who  shall,  upon  any  vessel  registered  or  enroUed  under 
the  laws  of  the  United  ^ates,  and  being  on  a  voyage  upon  the  waters  of  any  of  the 
Great  Lakes,  namely,  Lake  Superior,  LcUce  Michigan,  Lake  Huron,  Lake  Saint  Clair, 
Lake  Erie,  Lake  Ontario,  or  any  of  the  waters  connecting  an^  of  the  said  lakes,  commit 
or  be  guilty  of  any  of  the  acts,  neglects,  or  omissions,  respectively,  mentioned  in  chapter 
three  of  title  seventy  of  the  Revised  Statutes  of  the  United  States  shaU,  upon  conviction 
thereof,  be  punished  with  the  same  punishments  in  the  said  title  and  chapter,  respec- 
tively, affixed  to  the  same  offenses  therein  mentioned,  respectively." 

While  this  Act  was  not  among  those  repealed  by  section  34 1>  infray  this  title,  it  would 
seem  to  be  superseded  by  the  provisions  of  the  text.  Secticm  2  of  this  Act  is  given  in 
the  notes  to  section  340,  infra,  this  title. 

Chapter  3  of  title  70  of  the  Revised  Statutes  mentioned  in  the  section  above  quoted 
embraced  sections  5330^391.  These  sections  were  all  repealed  and  their  provisions 
embodied  in  the  various  sections  of  this  Code. 

Provisions  somewhat  similar  to  those  of  the  fourth  subdivision  of  the  text  were  made 
by  B,  S.  sec.  6676.    See  G-uano  Islands,  vol.  3,  p.  423. 


L  First  paragraph,  891 

1.  "Iligh      seas"      and      •* other 

waters,"  891 

2.  On  board  of  vessel,  893 

3.  "  Out  of  the  jurisdiction  ol  any 

particular  state,"  894 
II.  Second  paragraph,  896 
IIL  Third  paragraph,  896 

1.  "  Lands   reserved   or   acquired," 

etc.,  896 

a.  In  general,  896 

b.  "Exclusive  use"  and  "ex- 

clusive   jurisdiction,"    897 
e.  "Indian   country"  and   In- 
dian reservation,  898 
d.  Military  reservation,  900 

2.  "Place  purchased  or  otherwise 

acquired,  901 
IV.  Fourth  paragraph,  905 

I.  FiBST  Pabaobaph 

1,  **High  B«W  and  '* Othw  Waimr9» 

"The  'high  seas'  if  not  in  all  instanoes 
eonllned  to  the  ocean  which  washes  a 
coast,  can  never  be  extended  to  a  river 


about  half  a  mile  wide,  and  in  the  interior 
of  a  country.*  U.  S.  v.  Wiltberger,  ( 1820) , 
5  Wheat.  76,  6  U.  S.  (L,.ed.)  37. 

The  words  "  high  seas "  mean  any 
waters  on  the  seacoast,  which  are  without 
the  boundaries  of  low- water  mark,  al- 
though such  waters  may  be  in  a  road- 
stead or  bay  within  jurisdictional  limits 
of  a  foreign  government.  U.  S.  v,  Ross, 
(1813)  1  Oall.  624,  27  Fed.  Cas.  No. 
16,196.  See  U.  S.  v,  Gourlay,  (1823)  2 
Wheel.  Crim.  102,  26  Fed.  Cas.  No. 
15,241. 

"A  place  may  at  high  water  be  the  high 
seas  and  yet  at  low  water  be  strictly  a 
part  of  the  land,  aa  is  the  case  on  our 
seaahore,  according  to  the  well  known  doc- 
trine in  Omstabl^s  (^ase,  5  Coke,  (Eng.) 
106A."  Per  Mr.  Justice  Story  in  U.  S. 
V.  Davis,  (1837)  2  Sunm.  482,  25  Fed. 
Cas.  No.  14,932. 

The  term  "high  seas"  is  applicable  to 
the  open  waters  of  the  great  northern 
lakes.  "  The  great  lakes  possess  every  es- 
sential characteristic  of  seas.  Thev  are  of 
large  extent  in  lencrth  and  breadui;  they 
are  navigable  the  mole  distanoe  in  either 
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direction  by  tlie  largest  vessels  known  lo 
commerce;  objects  are  not  distinguishable 
from  the  opposite  shores ;  they  separate  in 
many  instances  states,  and  in  some  in- 
stances constitute  the  boundary  between 
independent  nations;  and  their  waters, 
after  passing  long  distances,  debouch  into 
the  ocean.  The  fact  that  their  waters  are 
fresh  and  not  subject  to  the  tides  does  not 
affect  their  essential  character  as  seas.*' 
U.  S.  V.  Rodgers,  (1893)  150  U.  S.  249» 
14  S.  Ct.  109,  37  U.  S.  (L.  ed.)   1071. 

In  Ex  p.  Byers,  (E.  D.  Mich.  1887)  32 
Fed.  404,  the  court  held  that  the  great 
lakes  are  not  ''high  seas,"  and  that  the 
federal  courts  of  Michigan  have  no  juris- 
diction of  an  assault  committed  upon  an 
American  vessel  in  the  Detroit  river, 
which  is  a  tributary  of  the  great  lakes. 
See  U.  S.  V.  Gruah,  (1829)  5  Mason  200, 

26  Fed.  Gas.  No.  15,268. 

The  court  in  the  case  of  U.  S.  v.  Peter- 
son, (E,  D.  Wis.  1894)  64  Fed.  145,  said 
that  the  que^ion  whether  the  federal 
courts  can  take  jurisdiction  of  offenses 
committed  on  the  great  lakes  and  connect- 
ing waters  is  settled  by  the  Act  of  Con- 
gress of  September  4,  1890,  as  set  forth 
supra  J  p.  891,  in  the  notes  under  the  text. 

Where  the  assault  was  committed  on 
Lake  Huron  within  the  boundary  of  the 
jurisdiction  of  the  Eastern  District  of 
Michigan,  it  was  held  that  the  District 
Court  of  the  Eastern  District  of  Wis- 
consin did  not  have  jurisdiction.  U.  S.  v. 
Peterson,  (E.  D.  Wis.  1894)  64  Fed.  145. 

The  federal  court  had  jurisdiction  of 
the  t>roBecution  for  an  offense  committed 
on  an  American  vessel  nine  miles  from  the 
shore  in  the  roads  of  the  river  La  Plata. 
U.  8.  V.  Peyer,  (S.  D.  Ga.  1887)  31 
Fed.  35. 

In  U.  S.  v.  Smith,  (1816)  1  Mason  147, 

27  Fed.  Cas.  No.  16,337,  Mr.  Justice 
Story  said :  "Another  question  has  arisen, 
whether  the  offense  if  committed  at  all, 
was  in  this  case  committed  on  the  high 
seas.  It  appears  that  the  vessel  at  the 
time  of  the  supposed  offense  was  lying 
outside  the  bar  of  Newbury  port  harbor, 
but  within  three  miles  of  the  shore. 
Under  these  circumstances  we  are  clearly 
of  opinion  that  the  place  where  she  then 
lay  was  on  the  high  seas;  for  it  never  has 
been  doubted  that  the  waters  of  the  ocean, 
on  the  sea-coast,  without  low-water  mark, 
are  the  high  seas." 

In  U.  S.  f?.  Seagrist,  (1860)  4  Blatchf. 
420,  27  Fed.  Cas.  No.  16,245,  holding  that 
the  federal  court  had  jurisdiction  to  pun- 
ish for  an  offense  committed  on  the 
American  vessel  in  question, Betts, J., said: 
"  The  place  where  the  vessel  lay  at  the 
time,  although  called  the  port  of  Palermo, 
was  not  within  any  enclosed  dock,  nor 
actually  at  any  pier  or  wharf.  She  lay 
out  in  what  was  called  the  harbor,  fast- 
ened to  the  shore  by  cables.  She  com- 
municated  with   the   land   by   her  boats. 


'I'his  position  of  the  vessel  would  leave 
her,  within  the  common  acceptance  of  the 
term,  on  the  '  high  seas,'  outside  of  low 
water  mark  on  the  coast.  U.  S.  v.  Hamil- 
ton [1816]  [(1  Mason  152),  26  Fed.  Cas. 
No.  15,290] ;  The  Abby,  [1818]  [  (1  Mason 
360),  1  Fed.  Cas.  No.  14];  U.  S.  v. 
Xessler,  [1829]  [(Baldw.  15),  26  Fed. 
Cas.  No.  15,628]." 

In  U.  S.  €.  Smith,  (1811)  3  Wash.  78, 
27  Fed.  Cas.  No.  16,344,  it  was  held  that 
the  federal  court  had  jurisdiction  of  an 
offense  committed  on  a  vessel  while  it  was 
lying  in  the  Sado  river,  Portugal,  about 
one  and  a  half  miles  below  St.  Ubes,  and 
within  the  bar,  the  river  being  about  a 
mile  and  a  half  wide  at  the  mouth. 

In  U.  8.  V.  Robinson,  (1^26)  4  Mason 
307,  27  Fed.  Cas.  No.  16,176,  the  defend- 
ant was  indicted  for  an  offense  committed 
in  a  bav  called  ''Mango  Bay"  in  the 
island  of  Bermuda.  It  further  appeared 
that  this  bay  was  entirely  land-locked,  and 
enclosed  bv  a  reef  and  island  from  the 
sea;  that  tJie  ship,  at  the  time  of  the  oc- 
currence, was  lying  in  this  bay,  about  a 
quarter  of  a  mile  from  the  shore,  and  that 
it  was  about  three  quarters  of  a  mile  from 
one  point  of  land  to  the  other,  consti* 
tutlng  the  forelands  of  the  bay.  Mr. 
Justice  Story  held  that  the' federal  court 
had  no  jurisdiction,  since  Mango  Bay 
could  not  be  considered  as  the  high  seas. 

The  taking  must  be  on  the  high  seas  t4) 
constitute  the  offense  of  larceny  on  the 
high  seas.  If  the  goods  are  taken  while 
the  vessel  is  lying  at  port  the  offender  can- 
not be  punished  in  a  United  States  court. 
U.  S.  V.  Davis,  (1841)  2  N.  Y.  L^.  Obs. 
35,  25  Fed.  Oas.  No.  14,931. 

Larceny  in  an  inclosed  dock  in  a  foreign 
port,  within  the  ebb  and  flow  of  the  tide, 
is  not  larceny  "  upon  the  high  seas."  U. 
S.  V.  Hamilton,  (1816)  1  Mason  152,  27 
Fed.  Cas.  15,290.  See  also  U.  S.  v.  Morel, 
(1834)  Brum.  Col.  Cas.  373,  26  Fed.  Cas. 
No.  15,807. 

Larceny  in  a  harbor  within  foreign 
territory,  4ilthough  upon  the  seas  where 
the  tide  ebbs  and  flows,  is  not  an  offense 
under  this  statute.  U.  S.  v.  Jackson. 
(1843)  2  N.  Y.  L^.  Obs.  3,  26  Fed.  Cas. 
No.  15,457. 

In  U.  S.  V.  McGill,  (1806)  4  DaU.  426,  1 
Wash.  463,  26  Fed.  Cas.  No.  15,676,  it 
was  held  that  in  order  to  give  to  the 
United  States  courts  jurisdiction  of  a 
prosecutitm  for  murder  as  having  been 
committed  on  the  high  seas,  the  death,  as 
well  as  the  mortal  stroke,  must  have 
happened  on  the  high  seas;  Mr.  Justice 
Washington  saying,  however:  "It  is  true 
that  it  would  be  inconsistent  with  com- 
mon law  notions  to  call  it  murder;  but 
Congress,  exercising  the  constitutional 
power  to  define  felonies  on  the  high  seas, 
may  certainly  provide,  that  a  mortal 
stroke  on  the  high  seas,  wherever  the 
death  may  happen,  shall  be  adjudged  to 
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be  a  felony."    Congress  has  so  provided. 
See  sec.  336,  infra,  this  title. 

There  is  nothing  in  the  Hawaiian  Or- 
ganic Act  which  expressly  or  impliedly  de- 
prives the  federal  courts  of  their  juris- 
dieticm  to  punish  a  murder  committed  on 
board  a  ship  lying  in  the  harbor  of  Hono- 
lulu. Wynne  r.  U.  S.,  (1910)  217  U.  S. 
234,  30  S.  Ct.  447,  54  U.  S.  (L.  ed.)  748. 

Clime  in  Honolulu  harbor. — ^A  murder 
committed  (m  board  a  ship  lying  in  the 
harbor  of  Honolulu  is  cognizable  in  the 
District  Court  of  the  United  States  for 
the  territory  of  Hawaii,  under  this  sec- 
tion, aa  committed  in  a  haven  or  arm  of 
the  sea  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States, 
and  "  out  of  the  jurisdiction  of  any  par- 
ticular state."  Wynne  t?.  U.  S.,  ('1910) 
217  U.  S.  234,  30  S.  Ct.  447,  64  U.  S. 
{U  ed.)  748. 

''Puget  Sound  .  .  .  with  ita  multi- 
tude of  inlets,  havens,  harbors,  and  bays, 
was  held  to  be  an  '  arm  of  the  sea ' 
within  the  federal  statute  giving  the 
United  States  jurisdiction  to  punish 
offenses  committed  thereon."  Smith  v.  U. 
S.,  (1859)  1  Wash.  Ter.  2ti2. 

Waters  inclosed  in  whole  or  in  part  by 
a  breakwater  or  other  artificial  structure 
to  afford  a  protected  anchorage,  as  well 
as  those  ao  inclosed  by  natural  land,  con- 
stitute a  ''haven."  Thus  the  waters  in- 
closed between  the  shore  and  the  govern- 
ment breakwaters  in  Lake  Erie  at  the 
port  of  Buffalo,  without  as  well  as  within 
the  line  designated  on  the  government 
chart  as  "  Buffalo  Harbor  Line,"  consti- 
tute a  "haven,"  and  not  "high  seas," 
within  the  meaning  of  the  section.  Sx  p. 
CHare,  (C.  C.  A.  ad  Oir.  1910)  179  Fed. 
602,  103  C.  C.  A.  220,  reversing  (W.  D, 
N.  y.  1900)  171  Fed.  290. 

The  words  "  in  any  river,  haven,  basin, 
or  bay,  out  of  the  jurisdiction  of  any  par- 
tioular  state,"  refer  to  such  places  with- 
out any  of  the  United  States  and  not  with- 
out foreign  states.  U.  S.  v.  Ross,  (1S13) 
1  GalL  6^  27  Fed.  Cas.  No.  16,196. 

2.  On  Board  of  Vessel 

**  Vesael  belonging  in  whole  or  in  part*'' 
etc.  See  the  repetition  of  this  clause  in 
sec.  810,  imfra,  this  title. 

Murder  eommitted  on  board  a  United 
States  battleship  is  within  the  jurisdiction 
of  the  United  States  when  the  United 
States  has  jurisdiction  of  the  waters  in 
which  the  vessel  is  lying.  U.  S.  v.  Carter, 
(S.  D.  N.  y.  1897)  84  Fed.  622. 

An  aasault  with  a  dangerous  weapon  on 
the  high  seas  is  not  a  crime  unless  it  was 
committed  on  board  an  American  vessel. 
U.  S.  V,  Lewis,  (D.  0.  Ore.  1888)  36  Fed. 
44P. 

To  render  a  vessel  American  so  as  to 
^ve  federal  jurisdiction  over  offenses  com- 
mitted on  board  of  her,  it  is  enough  to 


show  that  she  sailed  from  and  to  an 
American  port,  and  was  apparently  owned 
and  controlled  by  citizens  of  the  United 
States.  U.  S.  v,  Peterson,  (1846)  1 
Woodb.  &  M.  305,  27  Fed.  Cas.  No.  16,037. 
And  in  U.  S.  t?.  Seagrist,  (1860)  4  Blatchf. 
520,  27  Fed.  Cas.  No.  16,245,  it  was  held 
sufficient  to  prove  orally  that  a  ship  was 
owned  by  an  American  citizen. 

In  U.  S.  V.  Davis,  (1837)  2  Sumn.  482, 
26  Fed.  Cas.  No.  14,932,  where  a  gun  was 
fired  from  an  American  ship,  lying  in  the 
harbor  of  Raiatea,  one  of  the  Society 
Isles  and  a  foreign  government,  by  which 
a  person  on  board  a  schooner  belonging 
to  the  natives  and  lying  in  the  same  har- 
bor was  killed,  it  was  held  that  the  act 
was,  in  contemplation  of  law,  done  on 
board  the  foreign  schooner  where  the 
shot  took  effect,  and  t!iat  jurisdiction  of 
it  belonged  to  the  foreign  government  and 
not  to  the  courts  of  the  United  States 
under  the  Crimes  Act  of  1790,  ch.  36,  f  12. 
Mr.  Justice  Story  said :  **  What  we  found 
ourselves  upon  in  this  case,  is,  that  the 
offense,  if  any,  was  committed,  not  on 
board  of  the  American  ship  Bose,  but  on 
board  of  a  foreign  schooner  belonging  to 
inhabitants  of  the  Society  Islands,  and 
of  course  under  the  territorial  govern- 
ment of  the  king  of  the  Society  Islands, 
with  which  kingdom  we  have  trade  and 
friendly  intercourse,  and  which  our  gov- 
ernment may  be  presumed  (since  we  have 
a  consul  there)  to  recognize  as  entitled 
to  the  rights  and  sovereignty  of  an  inde- 
pendent nation,  and  of  course  entitled  to 
try  offenses  committed  within  its  terri- 
torial jurisdiction.  I  say  the  offense  was 
committed  on  board  of  the  schooner;  for 
although  the  gun  was  fifed  from  the  ship 
Rose,  the  shot  took  effect  and  the  death 
happened  on  board  of  the  schooner,  and 
the  act  was,  in  contemplation  of  law,  done 
where  the  shot  took  effect.  So  the  laW 
was  settled  in  the  case  of  Bex  t?.  Coombes, 
[1786]  1  Leach  (Eng.)  388,  where  a 
person  on  the  high  seas  was  killed  by  a 
shot  fired  by  a  person  on  shore,  and  the 
offense  waa  held  to  be  committed  on  the 
high  seas,  and  to  be  within  the  admiralty 
jurisdiction.  Of  offenses  committed  on 
the  high  seas  on  board  of  foreign  vessels 
(not  being  a  piratical  vessel),  but  belong- 
ing to  persons  under  the  acknowledged 
government  of  a  foreign  country,  this 
court  has  no  jurisdiction  under  the  act 
of  1790  (chapter  36,  |  12).  That  was  the 
doctrine  of  the  supreme  court  in  U.  S.  r. 
Palmer,  [1«181  3  Wheat.  610,  [4  U.  S. 
(L.  ed.)  4711,  and  U.  S.  r.  Klintock, 
[1820]  5  Wheat.  144,  [5  U.  S.  (L.  ed:j 
65],  and  U.  S.  v.  Holmes,  [1820]  6 
Wheat.  412;   [5  U.  S.   (L.  ed.)    122];  ap- 

glied,  it  ii^  true,  to  another  class  of  oases, 
ut  in  its  scope  embracing  the  present; 
We  lay  no  stress  on  the  fact  that  the  dch 
ceased  was  a  foreigner.  Our  judgment 
would  be   the  same  if  he  had  been 
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American  citissen.  We  decide  tlie  case 
wholly  on  the  ground  that  the  schooner 
»a8  a  foreign  vessel,  belonging  to  for- 
eigners, and  at  the  time  under  the  ac- 
knowledged jurisdiction  of  a  foreign  gov- 
emment.  We  think  that  under  suclf  cir- 
cumstances, the  jurisdiction  over  the 
offense  belonged  to  the  foreign  govern- 
ment, and  not  to  the  courts  of  the  United 
States  under  the  act  of  Congress." 

This  statute  does  not  give  the  civil 
courts  jurisdiction  over  the  crime  of  mur- 
der committed  on  board  a  ship  of  war, 
but  such  offense  is  triable  before  a  naval 
court-martial.  U.  S.  v,  Mackenzie,  1  K. 
Y.  Leg.  Obs.  371,  30  Fed  Oas.  No.  18,313, 
(1843)  1  N.  Y.  Leg.  Obs.  227,  26  i?'ed.  Cas. 
Ko.  15,690. 

United  Stated  courts  do  not  possess 
jurisdiction  pf  th'e  crime  of  murder  when 
committed  on  board  a  foreign  vessel,  ex- 
cept to  a  very  limited  extent,  and  never 
when  the  perpetrator  of  the  crime  and 
the  deceased  are  both  foreigners.  The 
general  rule  is  that  such  courts  have  no 
jurisdiction  of  the  offense  even  where  com- 
mitted upon  the  high  seas,  except  when 
committed  on  board  a  ship  of  the  United 
States,  tmless  it  appears  that  the  vessel 
was  sailing  under  no  national  flag.  But 
it  is  no  defense  to  the  indictment  that 
the  vessel  was  never  legally  registered  or 
enrolled,  if  she  was  owned  by  a  citizen  of 
the  United  States.  U.  S.  v.  Plumer, 
(1869)  a  Cliff.  28,  27  Fed.  Cas.  No.  16,056. 
See  U.  S.  17.  Holmes,  (1820)5  Wheat.  412, 
5  U.S.  (L.  ed.)  122. 

When,  by  treaty  with  another  coimtry, 
the  place  where  a  crime  was  committed 
was  within  the  exclusive  territorial  juris- 
dictipn  of  that  Country,  the  shooting  of 
a  person  on  board  an  American  vessel 
within  such  exclusive  territorial  jurisdic- 
tion, resulting  in.  the  death  of  such  person 
within  the  United  States,  does  not  give 
the  federal  courts  jurisdiction  of  the  of- 
fense. People  1?.  Tyler,  (1859)  7  Mich. 
lei,  74  Am.  Dec.  703.  See  (1856)  7  Op. 
Atty.-Oen.  721. 

An  indictment  alleging  that  the  crime 
of  murder  was  committed  on  board  a 
United  States  battleship,  while  moored 
at  Cob  Dock,  in  the  waters  of  Wallabout 
Bay,  in  the  East  Hiver,  charges  an  of- 
fense within  the  exclusive  jurisdiction  of 
the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York,  when  the 
territory,  within  which  was  embraced  the 
land  covered  with  the  waters  of  the  East 
River,  at  Wallabout  Bay,  had  been  ceded 
to  the  United  States  by  the  state  of  New 
Yoric,  and  the  premises  were  being  used 
by  the  United  States  at  the  time  of  the 
alleged  homicide  for  the  very  purposes 
specified  in  the  state  statutes  and  deeds 
of  cession.  U.  S.  v.  Carter,  (8,  D.  N.  Y. 
1897)  84  Fed.  622. 

Naval  courts-martial  have  jurisdiction 
tot  punish   the   offense   of    manslaughter 


committed  ut  sea  on  board  of  ships  of 
war.  U.  S.  V.  MacKenzie,  1  N.  V.  L^. 
Obs.  371,  30  Fed.  Oas.  No.  18,313. 

3.  "  Out  of  the  Jurisdiction  of  Any 
Particular  State  " 

See  also  sec.  289,  infraf  p.  938. 
In  U.  S.  r.  Bevans,  (1818)  3  Wheat. 
336,  4  U,  S.  (L.  ed.)  404,  it  was  held  that 
a  murder  conunitted  on  board  a  United 
States  ship  of  war,  lying  within  the  har- 
bor of  Boston,  was  not  cognizable  in  the 
federal  court  for  Massachusetts,  as  such 
harbor  was  not  out  of  the  jurisdiction  of 
Massachusetts,  nor,  under  the  legislation 
then  in  force,  was  the  ship  of  war  "  a 
place  within  the  sole  and  exclusive  juris- 
diction of  the  United  States."  See  also 
U.  S.  V.  Grush,  (1829)  5  Mason  290,  26 
Fed.  Oas.  No.  15,268.  "What,  then,  is 
the  extent  of  jurisdiction  which  a  state 
possesses  ?  We  answer,  without  hesitation, 
the  jurisdiction  of  a  state  is  co-extensive 
with  its  territorv:  co-extensive  with  its 
legislative  power.  The  place  described  is 
unquestionably  wnthin  the  original  terri- 
tory of  Massachusetts.  It  is  then  within 
tlie  jurisdiction  of  Massachusetts,  unless 
that  jurisdiction  has  been  ceded  to  the 
United  States."  Per  Chief  Just  ice  Marshall 
in  U.  S.  V.  Bevans,  (1818)  3  Wheat.  336,  4 
U.  S.  ( L.  ed. )  404. 

*  It  is  not  questioned  that  wliateyer 
may  be  necessary  to  the  full  and  unlim- 
ited exercise  of  admiralty  and  maritime 
jurisdiction  is  in  the  government  of  the 
Union.  Congress  may  pass  all  laws  which 
are  necessary  and  proper  for  giving  the 
most  complete  effect  to  this  power.  Still, 
the  general  jurisdiction  over  the  place, 
subject  to  this  grant  of  power,  adheres 
to  the  territory,  as  a  portion  of  [state] 
sovereignty  not  yet  given  away."  U.  S. 
«?.  Bevans,  (1^18)  3  Wheat.  336,  4  U.  6. 
(L,  ed.)  404. 

In  U.  S.  17.  Jackalow,  (1862)  1  Black. 
484,  17  U.  S.  (L.  ed.)  225,  where  the  de- 
fendant was  on  trial  for  an  offense  eom- 
raitted  on  board  an  American  vessel  called 
the  '*  Spray  "which  at  the  time  was  lying 
in  the  waters  adjoining  the  state  of  Con- 
necticut, between  Norwalk  harbor  and 
Westchester  county,  in  New  York,  at  a 
point  fivf  miles  eastward  of  Lyons  Point 
(the  boundary  between  New  York  and  Con- 
necticut) and  one  mile  and  a  half  from  the 
Connecticut  shore  at  low  water  mark,  it 
was  held  that  the  question  whether  such 
place  was  out  of  the  jurisdiction  of  a 
particular  state  or  not  was  one  of  fact 
for  the  jury,  upon  consideration  of  testi- 
mony, maps,  surveys,  etc.,  to  be  sub- 
mitted to  them  under  proper  instructions. 
The  federal  District  Ck)urt  in  Virginia 
had  no  jurisdiction  to  try  a  defendant  on 
a  charge  of  piracy  alleged  to  have  been 
committed  on  a  ferryboat  plying  betwwn 
Washington  and  Alexandria,  on  the  Pot<»- 
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mac  riyer,  on  tide  water.  Ea  p,  Ballinger, 
(D.  C.  Va.  1882)  88  Fed.  781,  where 
Hughes,  J.,  said :  *'  The  criminal  juris- 
diction of  the  states  is  exercised  bv  local 
courts,  whose  powers  do  not  extend  beyond 
the  body  of  the  counties,  respectively. 
But  the  body  of  the  county  has  always 
been  held  to  e^ibraoe  all  waters  that  lie 
within  the  fauces  terras;  that  is  to  say, 
within  lines  supposed  to  be  drawn  from 
one  utmost  point  of  land  to  another  ut- 
most point.  Over  such  waters,  of  course, 
the  jurisdiction  of  the  courts  of  the  coun- 
ties (that  is  to  say,  the  jurisdiction  of 
the  states)  extends.  And  therefore  con- 
gress, in  giving  jurisdiction  to  the  nation- 
al courts  over  certain  crimes  committed 
in  bays,  rivers,  inlets,  etc.,  affected  by 
tides,  as  has  been  stated,  in  order  to 
avoid  a  conflict  of  jurisdiction,  and  also 
for  the  reason  that  it  was  unnecessary 
to  provide  for  the  trial  of  crimes  already 
cognizable  by  competent  courts,  gave  juris- 
diction to  the  f^eral  courts  over  such 
of  these  crimes  only  as  should  be  com- 
mitted in  waters  outside  of  the  jurisdic- 
tion of  the  states,  outside  the  fauces  ter- 
ra, outside  the  bodies  of  counties.  .  .  . 
The  offense  for  which  these  prisoners  are 
held  was  not  committed  out  of  the  juris- 
diction of  the  District  of  Columbia. 
Indeed,  there  are  two  local  jurisdictions 
for  certain  purposes  over  the  Potomac 
river,  between  Alexandria  and  Washing- 
ton,—  that  of  Virginia  as  well  as  that 
of  the  District;  and  to  try  the  offense 
of  piracy  in  a  national  court  would  be 
to  take  away  and  impair  two  local 
jurisdictions." 

In  Com.  ^.  Maoloon,  (1869)  101  Mass. 
1,  100  Am.  Dec.  89,  it  was  held  that  a 
citizen  of  another  state  or  of  a  foreign 
country  could  be  convicted,  under  the 
Massachusetts  statutes,  of  the  man- 
slaughter of  a  person  who  died  within  the 
commonwealth  of  injuries  inflicted  upon 
him  by  the  accused  m  a  foreign  merchant 
vessel  upon  the  high  seas. 

In  C^om.  v.  Peters,  (1847)  12  Mete 
(Mass.)  387,  it  was  held  that  a  ship  lying 
at  anchor  between  Boston  and  Chelsea,  off 
Constitution  Wharf,  at  the  distance  of  one 
fourth  or  one  third  of  a  mile  from  said 
wharf,  in  water  of  the  depth  of  four  or 
five  fathoms  at  low  tide,  and  between  one 
third  and  one  half  of  a  mile's  distance 
from  the  navy  yard  in  Charlestown,  was 
within  the  body  of  the  county  of  Suffolk; 
and  an  offense  committed  on  board  a 
merchant  ship,  so  situate,  owned  by  a 
citizen  or  citizens  of  the  United  States, 
was  exclusively  cognizable  by  the  courts 
of  the  state.  The  court  said:  "We 
think  it  well  settled,  that  prior  to 
the  adoption  of  tbe  constitution  of  the 
United  States,  the  admiralty  and  mari- 
time jurisdiction  of  the  courts  of  Great 
Rritain,  so  far  as  it  was  exclusive,  was 
confined  to  the  high  8cas;  but  within  all 


bays,  creeks,  coves,  basins  and  harbors 
lying  within  the  body  of  any  county,  the 
admiralty  and  the  courts  of  common  law 
had  concurent  jurisdiction.  2  Hale  P. 
C.  16,  17.  Rex  t?.  Bruce,  [1812]  &  R.  C. 
C.  (Eng.)  243,  and  2  Leach  (lyn^.)  1093. 
3  Wheat.  371,  note.  This  point  is  stated 
with  approbation  by  Mr.  Chief  Justice 
Marshall,  in  U.  S.  v,  Bevans,  [1818]  3 
Wheat.  [836]  387,  [4  U.  S.  (L.  ed.)  4041; 
but  it  is  not  directly  adjudicated,  because 
it  was  not  necessary  to  the  decision  of 
that  case.  ...  It  has  already  been 
stated  that  the  place  where  the  offense  is 
alleged  to  have  been  committed  was  quite 
within  the  inner  harbor  of  Boston,  en- 
tirely land-locked,  but  in  deep  water, 
below  the  line  of  low  water  mark.  AH 
creeks,  havens,  coves,  and  inlets  .lying 
within  projecting  headlands  and  islands, 
and  all  bays  and  arms  of  the  sea  lying 
within  and  between  lands  not  so  wide  but 
that  persons  and  objects  on  the  one  side 
can  be  discerned  by  the  naked  eye  by 
persons  on  the  opposite  side,  are  taken  to 
be  within  the  body  of  the  county.  The 
place,  where  the  vessel  in  question  was 
at  anclior,  was  clearly  a  place  of  this 
description,  a^^d  is  within  both  defini- 
tions ;  that  is,  a  river,  or  arm  of  the  sea, 
bejow  low  water  mark,  and  so  within 
admiralty  and  maritime  jurisdiction;  and 
also  a  place  within  the  body  of  a  county." 
In  People  !?.  Welch,  (1894)  141  N.  Y. 
266,  36  N.  E.  328,  38  A.  S.  R.  793,  24  I/.  R. 
A.  117,  it  was  held  that  the  state  court 
had  jurisdiction  of  a  prosecution  for  man- 
slaughter against  a  puot  by  whose  alleged 
misconduct  a  collision  occurred,  causing 
a  death,  between  vessels  plying  on  the 
Hudson  river  within  the  county  of  New 
York.  The  court  said:  "The  Hudson 
river  is  within  the  territory  of  the  state 
of  New  York,  and  is  subject  to  its  legis- 
lative jurisdiction.  The  criminal  laws  of 
the  state  apply  to' offenses  committed  on 
the  waters  of  the  river,  whether  above 
or  below  the  ebb  and  fiow  of  the  tide,  to 
the  same  extent  as  to  like  offenses  com- 
mitted upon  the  land,  except  in  so  far 
as  tJie  laws  of  congress,  under  the  consti- 
tution of  the  United  States,  hare  asserted 
an  exclusive  jurisdiction.  In  U.  S.  v. 
Bevans,  [1818]  3  Wheat.  336,  [4  U.  S. 
(L.  ed.)  4041],  the  defendant  had  been 
indicted  and  convicted  of  murder,  in  the 
United  States  court  of  Massachusetts, 
committed  on  board  of  a  man  of  war  of 
the  United  States  in  Boston  harbor,  he  be- 
ing at  the  time  a  marine  on  the  vessel.  The 
conviction  was  reversed  by  the  supreme 
court  of  the  United  States  on  the  ground 
that  the  place  where  the  murder  was  com- 
mitted was  within  the  territorial  limits 
of  Massachusetts,  and  that,  as  no  Isw 
of  congress  had  made  a  murder  within 
the  territorial  jurisdiction  of  a  state,  on 
tide  water  or  elsewhere,  an  offense  against 
the  United  States,  the  state  court  alone 
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had  jurisdiction.  In  Smith  v,  Maryland, 
[1855]  18  How.  71,  [15  U.  S.  (L.  ed.) 
269 J,  Mr.  Justice  Curtis,  referring  to  the 
grant  of  admiralty  and  maritime  juris- 
diction in  the  United  States  constitution, 
said :  '  We  consider  it  to  have  been  settled 
by  this  court  in  U.  S.  v.  Bevans  that  this 
clause  in  the  constitution  did  not  affect 
the  jurisdiction  nor  the  legislative  power 
of  a  state  over  so  much  of  their  terri- 
tory that  lies  below  high-water  mark, 
save  that  they  parted  with  the  power 
ISO  to  legislate  as  to  conflict  with  the  ad- 
miralty jurisdiction  or  the  laws  of  tlie 
United  States.'  The  rights  of  a  state  to 
exercise  jurisdiction  over  navigable  waters 
within  its  limits,  and  to  subject  persons 
and  property  therein  to  the  civil  and 
criminal  jurisdiction  of  its  courts,  in  the 
absence  of  any  prohibition  in  the  federal 
constitution  or  laws,  has  passed  unchal- 
lenged, and  is  an  undoubted  right  of 
sovereignty." 

If  there  is  concurrent  jurisdiction  in 
the  state  and  the  United  States  over  the 
place  where  an  offense  is  alleged  to  have 
been  committed  the  courts  of  the  United 
States  have  no  jurisdiction  of  the  offense. 
U.  S.  V.  Tiemey,  (1864)  1  Bond  671,  2t8 
Fed.  Cas.  No.  16,617. 


demurrer  to  the  indictment,  for  the  pur- 
pose of  having  the  question  of  jurisdic- 
tion determined,  the  following  undisputed 
facts  w^ere  considered  as  though  set  forth 
in  the  indictment:  That  the  vessel  was 
within  twenty-five  or  thirty  feet  of  a 
bridge  pier,  known  as  Spencer's  Pier,  in 
the  state  of  Michigan,  on  the  west  shore 
of  Lake  Huron,  where  the  offense  was  com- 
mitted; that  the  crew  were  warpmg  the 
vessel  to  the  pier,  for  landing,  by  means 
of  rope  and  tackle;  that  it  was  upon  the 
open  waters  of  the  lake,  and  not  in  any 
harbor  or  bay.  The  demurrer  was  sus- 
tained. The  act  admitting  the  state  of 
Michigan  as  one  of  the  states  of  the  Union 
establishes  a  certain  line  through  the 
centre  of  Lake  Huron  (established  by 
treatv  between  the  United  States  and 
Great  Britain  as  the  national  boundary 
line)  as  the  easterly  and  northerly  bound- 
ary line  of  that  state,  and  the  second  sec- 
tion of  the  third  article  of  the  Constitu- 
tion of  the  United  States  requires  that 
the  trial  of  all  crimes  '*  ^all  be  held  in 
the  state  where  the  said  crime  shall  have 
been  committed."  U.  S.  v.  Peterson, 
(E.  D.  Wis.  1894)  64  Fed.  145.  See 
also  U.  S.  V.  Rodgers,  (1893)  150  U.  S. 
249,  14  S.  Ct.  109,  37  U.  S.  (L.  ed.) 
1071. 


II.  Second  Paeagbaph 

A  motion  in  arrest  of  judgment  was  sus- 
tained where  the  indictment  charged  the 
defendant  with  larceny  committed  on 
board  "  a  vessel  enrolled  under  the  laws 
of  the  United  States,  and  being  on  a  voy- 
age upon  the  waters  of  Lake  Michigan, 
the  said  vessel  being  then  in  the  waters 
of  the  Menominee  river,  one  of  the  tribu- 
taries of  Lake  Michigan."  U.  S.  v.  Rogers, 
(N.  D.  111.  1891 )  4«  Fed.  1,  where  the  court 
said :  "  This  river  does  not  connect  any 
of  the  Great  Lakes,  but,  as  the  indict- 
ment states,  is  a  tributary  of  Lake  Michi- 
gan,—  that  is,  it  does  not  connect  Lake 
Michigan  with  any  of  the  other  lakes, 
but  simply  empties  its  waters  into  Lake 
Michigan;  and  as  the  river  forms  the 
boundary  between  the  states  of  Michigan 
and  Wisconsin  for  many  miles  up  from 
its  mouth,  the  offense  was  committed  in 
either  the  state  of  Michigan  or  Wisconsin, 
according  to  the  side  of  the  river  on  which 
the  vessel  was  lying  at  the  time  the  steal- 
ing was  done.  It  matters  not  that  the 
vessel  was  lying  within  a  half  mile  o'"  the 
mouth  of  the  river;  so  long  as  she  was 
in  the  river, —  this  is,  between  the  banks, 
—  she  was  within  the  body  of  a  state  and 
county,  and  not  upon  the  waters  of  Lak« 
Michigan,  and  the  United  States  courts 
have  no  jurisdiction  of  the  crime." 

An  indictment  was  found  charging  the 
defendant  with  an  assault  with  a  dan- 
gerous weapon  on  the  high  seas.     Upon  a 


III.  Thibd  Paragraph 

1.  "Lands   Reserved   or   Acquired/'   etc 

a.  In  General 

There  is  a  federal  jurisdiction  of  mur- 
der committed  on  any  land  within  the 
exclusive  juriwiiction  of  the  United 
States  and  not  within  any  judicial  dis- 
trict, as  well  as  murder  committed  on  the 
high  seas.  Jones  v.  U.  S.  (1890)  137 
U.  S.  202,  11  S.  C*.  80,  34  U.  S.  (L.  ed.) 
691. 

In  Ex  p.  Moran,  tl900)  203  U.  S.  96, 
27  S.  Ot.  25,  61  U.  S.  (L.  ed.)  105,  it  was 
held  that  land  now  embraced  within  the 
limits  of  Comanche  county,  OklahcHua, 
had  become  part  of  that  territory  on  Aiig. 
4,  1901,  so  as  to  make  a  murder  commit- 
ted therein  on  that  date  an  offense  against 
the  territorial  rather  than  the  federal 
statutes,  although  the  land  had  not  then 
been  opened  for  settlement. 

The  Attornev-General  advised,  (1848) 
5  Op.  Atty.-Gen.  55,  that  a  military  officer 
could  not  be  tried  by  the  United  States 
courts  on  a  charge  of  murder,  alleged 
to  have  been  committed  by  him  on -the 
person  of  another  military  officer  during 
the  war  with  Mexico,  at  a  place  which 
was  occupied  by  United  States  troops,  and 
was  under  the  jurisdiction  of  the  United 
States,  a  military  and  civil  governor  hav- 
ing been  appointed;  as  the  courts  could 
not   exercise    a   common-law   jurisdietion 


PENAL  LAWS  (Sec.  272) 


897 


in  criminal  caies  and  have  no  jurisdiction 
until  conferred  by  Act  of  Congress. 

b.  "  Exclusive  Use "  and  "  Exclusive 
Jurisdiction  " 

The  bed  of  the  Klamath  river  is  in- 
cluded within  the  Hoopa  Valley  Reserva- 
tion in  California.  Donnelly  t*.  U.  S. 
(1913)  228  U.  S.  243,  33  S.  Ct.  449,  57 
U.  S.   (L.  ed.)   820,  Ann.  Cas.  1913E  710. 

The  United  Stales  cannot  exercise  ex- 
eluBive  jurisdiction  over  territory  within 
a  state  taken  only  for  a  temporary  pur- 
pose, as  in  the  case,  of  the  World's  Co- 
lumbian Exposition.  U.  S.  r.  World's 
Columbian  Exposition,  (N.  D.  111.  1893) 
56  Ped.  630.  "  It  is  apparent  from  the 
history  of  the  establishment  of  the  Nor- 
folk Navy  Yard  .  .  .  that  it  is  one  of 
the  places  where  the  Congress  possesses 
exclusive  legislative  power.  ...  The 
exclusive  power  of  legislation  includes  the 
exduaive  jurisdiction."  Western  Union 
TeL  Co.  t?.  Chiles,  (1909)  214  U.  S.  274, 
29  S.  Ct.  613,  63  U.  S.   (L.  ed.)   994. 

Upon  an  indictment  for  an  assault  with 
intent  to  kill,  committed  in  the  navy  yard 
at  Brooklyn,  the  federal  court  held  that 
it  had  jurisdiction.  U.  S.  v.  Donlan, 
(1866)  5  Blatchf.  284,  25  Fed.  Cas.  No. 
14,97S. 

A  person  charged  with  shooting  and 
killing  another  on  board  a  United  States 
steamer,  in  the  navy  yard  near  the  city 
of  Portsmouth,  Va.,  is  not  subjeet  to  the 
jurisdiction  of  the  state  courts.  '*  By 
navy  yard  is  meant  not  merely  the  land 
on  which  the  government  does  work  con- 
nected with  ships  oi  the  navy,  but  the 
waters  contiguous  necessary  to  float  the 
vessels  of  the  navy  while  at  the  navy 
yard."  Ew  p.  Tatem,  (1877)  1  Hughes 
588,  23  Fed.  Cas.  No.  13,759. 

A  Massachusetts  statute  ceded  to  the 
United  States  jurisdiction  of  a  tract  of 
land  in  Charlestown  for  a  navy  yard. 
Holding  that  the  laws  of  the  state  did 
not  thereafter  extend  to  and  operate  with- 
in that  territory,  the  court  said:  "The 
ccmsent  of  the  state  was  granted  upon  the 
express  condition  that  this  commonwealth 
should  retain  a  concurrent  jurisdiction 
with  the  United  States,  in  and  over  the 
land,  so  far  that  all  civil  and  such  crimi- 
nal processes  as  might  issue  under  the 
a-uthority  of  the  commonwealth  against 
anv  person  charged  with  crimes  commit- 
ted without  this  tract  of  land,  might  be 
executed  therein  in  the  same  manner  as 
if.  such  consent  had  not  been  given.  Here 
no  concurrent  jurisdiction  was  reserved  to 
proceed  against  offenses  committed  with- 
in the  territory,  but  only  to  give  effect 
to  such  civil  and  criminal  processes,  that 
the  place  might  not  be  made  a  refuge 
and  sanctuary  for  debtors  and  criminals." 
Xfitchell  r.  Tibbetts,  (1835)  17  Pick. 
(Mass.)  298. 


A  murder  committed  upon  San  Juan 
Island,  in  1869,  while  the  same  was  in 
the  joint  military .  occupancy  of  Great 
Britain  and  the  United  States,  pursuant 
to  the  convention  entered  into  between 
these  powers,  pending  the  final  adjust- 
ment of  the  intei'national  boundary,  was 
not  an  offense  committed  at  a  place  within 
the  sole  and  exclusive  jurisdiction  of  the 
United  States.     Watts  f.  U.  S.,    (1870) 

1  Wash.  Ter.  288. 

''The  District  of  (Columbia  can  hardly 
be  said  .  .  .  to  be  in  any  proper  or 
adequate  sense,  '  lands  reserved  for  the 
exclusive  use  of  the  United  States.'  *' 
Johnson  r.  U.  S.,  (1912)  225  U.  S.  405, 
32  S.  Ct.  748,  56  U.  S.   (L.  ed.)    1142. 

Upon  a  writ  of  habeas  corpus  to  review 
a  warrant  of  removal  directing  the  re- 
moval of  the  petitioner  to  the  District 
of  Columbia  on  bench  warrants  issued  out 
of  the  Supieme  Court  of  the  District  of 
Columbia,  it  was  held  that  the  original 
complaint,  averring  that  the  offense  was 
committed  in  the  District  of  Columbia, 
sufficiently  charged  an  offense.  All  fed- 
eral courts  take  judicial  notice  that  the 
District  is  within  the  exclusive  jurisdic- 
tion of  the  United  States.  In  re  Price, 
(S.  D.  N.  Y.  1897)  83  Fed.  830.  But  see 
the  last  preceding  paragraph. 

Horse  stealing  in  the  District  of  Colufn- 
bia  was  held  puniriiable  under  the  Act  of 
April  30,   1790.     U.  S.  r.  Black,    (1819.) 

2  Cranch  195,  24  Fed.  Cas.  No.  14,601. 
The  accused  was  found  guilty  of  murder 

under  this  section,  in  the  courts  of  the 
District  of  Columbia,  when  the  wound 
from  which  President  Garfield  died  was 
inflicted  in  the  city  of  Washington,  and 
death  resulted  about  three  months  after- 
ward in  the  state  of  New  Jersey.  U.  S. 
c.   Guiteau,    (1882)    1    Mackey    (D.   C.) 

4Vo. 

To  an  organized  territory  the  statute 
does  not  apply.  U.  S.  f>.  Pridgeon,  ( 1894 ) 
163  U.  S.  48,  14  S.  Ct.  746.  38  U.  S. 
(L.  ed.)  631. 

The  Territory  of  Colorado  was  not  a 
"  place  or  district  of  country,  under  the 
sole  and  exclusive  jurisdiction  of  the 
United  States  **  within  the  meaning  of  the 
Act  of  Congress  of  April  30,  1790.  Frank- 
lin V.  U.  S.,  (1867)  1  Colo.  35. 

"  If,  by  the  law  of  the  state,  a  court  is 
authorized  to  occupy  a  room  other  than 
the  court-house,  and  the  federal  govern- 
ment, as  it  may  certainly  do,  loans  to  the 
state  court  a  room  or  rooms  in  the  build- 
ing, it,  for  the  time  of  such  loaning,  makes 
a  practical  surrender  of  its  right  of  occu- 
pancy, and  recognizes  the  right  of  the 
state  to  be  there  in  a  judicial  capacity, 
for  the  despatch  of  the  public  business.'' 
Exum  V.  State,  (1891)  90  Tenn.  501,  17 
S.  W.  107,  25  A.  S.  R.  700,  15  L.  R.  A. 
381,  holding  that  the  crime  of  perjury 
committed  in  the  state  court  so  sitting  in 
the  federal  castonuM  house  was  punishable 
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in  the  state  court.  The  court  said :  "  1  he 
jurisdiction  of  the  United  States  has  in 
no  wise  been  interrupted.  In  coming  to 
this  conclusion  we  have  not  been  unmind- 
ful of  the  decision  of  the  supreme  court 
(Ft.  Leavenworth  R.  Co.  v.  Lowe,  [1885] 
114  U.  S.  525,  5  S.  Ct.  1)95,  [29  U.  S. 
(L.  ed.)  264]),  and  other  federal  court 
decisions  on  the  question  of  jurisdiction. 
We  do  not  dissent  from  the  principles 
they  announce,  but  we  think  they  are 
not  applicable  to  the  peculiar  facts  of  this 
case.  In  none  of  them  has  consent  been 
given  to  occupancy  by  the  state.  In  none 
of  them  has  the  crime  committed  grown 
out  of  proceedings  before  a  tribunal  au- 
thorized to  act  therein,  and  recognized  by 
both  state  and  federal  governments  as  a 
constitutional  department.  There  was  no 
comity  to  be  recognized  between  sove- 
reigns." In  a  dissenting  opinion  Liu*ton, 
J.  (Snodgrass,  J.,  concurring),  said: 
"Hie  locus  of  the  crime  was  beyond  the 
state'e  jurisdiction,  and  no  agreement  or 
consent  can  defeat  a  jurisdiction  con- 
ferred by  the  constitution  of  the  fed- 
eral government,  or  vest  in  a  state  court 
jurisdiction  over  territory  purchased  by 
the  United  States  with  the  consent  of  the 
legislature  of  the  state.  That  it  was  an 
offense  against  the  justice  of  the  state, 
and  not  a  case  provided  for  by  congress, 
may  operate  to  defeat  federal  jurisdiction ; 
yet,  if  this  be  the  case,  it  would  not  fol- 
low that  the  state  has  jurisdiction  to 
punish  the  accused  because  the  federal 
criminal  law  may  not  provide  for  such,  a 
case.  The  case  does  not,  however,  seem  to 
me  to  be  beyond  remedy.  It  falls,  in 
my  judgment,  within  the  act  of  congress 
of  1826,  found  at  section  5391,  Rev.  ISt. 
U.  S.,  which  adopts  the  criminal  law  of 
the  state  within  which  the  cession  lies, 
as  to  air  crimes  against  state  law  within 
the  ceded  parcel,  when  congress  has  not 
defined  the  offense,  and  provided  for  its 
punishment.*' 

0.  "  Indian  Country  "  and  Indian  Reserva- 
tions 

See  sections  328,  329,  infra,  this  title. 

Indian  country. —  R.  S.  sec.  2145  pro- 
vides that  "  except  as  to  crimes  the  pun- 
ishment of  which  is  expressly  provided 
for  in  this  title,  the  general  laws  of  the 
United  States  as  to  the  punishment  of 
crimes  committed  in  any  place  within  the 
sole  and  exclusive  jurisdiction  of  the 
United  States,  except  the  District  of 
Columbia,  shall  extend  to  the  Indian 
country."  See  that  section  and  the  notes 
thereto  in  Indians,  vol.  3,  p.  810. 

The  Osage  Indian  reservation  in  Okla- 
homa is  "  Indian  country "  within  the 
meaning  of  R.  S.  sec.  2145  quoted  in' the 
preceding  paragraph,  and  as  interpreted 
in  Jn  re  Wilson,  (1891)  140  U.  S.  575, 
11   S.   Ct.   870,   a5   U.   S.    (L.   ed.)    513. 


So  held  in  In  re  Ingram,  (1902)  12  OkUu    . 
54,  69  Pac.  868.    See  also  Herd  r.  U.  8., 
(1904)   13  Okla.  512,  75  Pac.  291,  affirmed 
(C.  C.  A.  8th   Cir.   1906)    146  Fed.  975, 
77  C.  C.  A.   173. 

Murder  when  committed  within  the 
Osage  Indian  reservation  by  a  white  per- 
son, is  punishable  under  the  laws  of  the 
United  »States  by  the  United  States  courts. 
Barclay  v.  U.  S.,  (1^02)  11  Okla.  503, 
69  Pac.  798. 

Murder  of  an  Indian  by  an  Indian  in 
Indian  Territory,  see  Talton  v.  Mayers, 
(1896)  163  U.  S.  376,  16  S.  a.  986,  41 
U.  S.  (L.  ed.)  196;  Smith  v.  U.  S., 
(1894)  151  U.  S.  50,  14  S.  Ct.  234,  38 
U.  S.  (L.  ed.)  67;  in  "No  Man's  Land," 
see  In  re  Jackson,  (C.  C.  Kan.  1889)  40 
Fed.  .372;  Cook  v.  U.  S.,  (1891)  138 
U.  S.  157,  11  S.  Ct.  268,  34  U.  B.  (L 
ed.)  906.  And  see  U.  S.  v,  Rogers,  (1848) 
4  How.  567,  11  U.  S.   (L.  ed.)   1105. 

The  Crow  Indian  reservation,  notwith- 
standing the  act  admitting  Montana  into 
the  Union,  remained  Indian  country  abso- 
lutely within  the  jurisdiction  of  the 
United  States,  and  the  general  criminal 
laws  of  the  United  States  were  then  in 
force  upon  it.  U.  S.  f.  Partello,  (C.  C. 
Mont.  1891)  48  Fed.  670. 

Indian  reservations. — "  Nothing  'can 
more  appropriately  be  deemed  '  Indian 
country,'  within  the  meaning  of  those 
provisions  of  the  Revised  Statutes  that 
relate  to  the  regulation  of  the  Indians 
and  the  government  of  the  Indian  country, 
than  a  tract  of  land  that,  being  a  part 
of  the  public  domain,  is  lawfuUv  set  apart 
as  an  Indian  reservation."  Donnelly  t\  U. 
S.,  (1913)  228  U.  S.  243,  33  S.  a.  449, 
57  U.  S.  (L.  ed.)  820,  Ann.  Cas.  1913B 
710. 

The  killing  of  an  Indian  by  a  person 
not  of  Indian  blood,  when  committ«a  upon 
an  Indian  reservation  within  the  limits 
of  a  state  is  cognizable  in  the  federal 
courts.  Donnelly  v.  U.  S.,  (1913)  228 
U.  S.  243,  33  S.  Ct  449,  67  U.  S.  (L. 
ed.)    820,  Ann.  Cas.  1913E  710. 

The  murder  of  one  negro  by  another 
within  the  limits  of  an  Indian  reservation 
in  a  territory  is  committed  within  a  place 
or  district  under  the  exclusive  jurisdiction 
of  the  United  States.  Pickett  v.  U.  S., 
(1910)  216  U.  S.  456,  30  S.  a.  265,  54 
U.  S.  (L.  ed.)  666. 

The  United  States  courts  cannot  take 
jurisdiction  of  a  charge  against  an  Indian 
of  having  committed  an  assault  with  in- 
tent to  commit  a  rape  upon  an  Indian 
woman,  both  residing  oh  me  reservatiqn, 
under  the  charge  of  an  Indian  agent.  B. 
S.  sec.  2146  (in  Indians,  vol.  3,  p.  812), 
excludes  the  operation  of  this  section  in 
such  a  case.  U.  S.  v.  King,  ( £.  D.  Wia 
1897)   81  Fed.  625. 

'*  Whenever,  upon  the  admission  of  • 
state  into  the  Union,  Congress  has  in< 
tended   to    except   oat   of    it   an    Indian 
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reservation,  or  the  Bole  and  exeluaive  ju- 
risdiction over  that  reservation,  it  haB 
done  BO  by  express  words.  Case  of  the 
Kansas  Indians,  [1867]  6  Wall.  737,  18 
U.  S.  (L.  ed.)  667."  U.  S.  v,  McBratney, 
(1882)  104  U.  S.  621,  26  U.  S.  (L.  ed.) 
869,  holding  that  the  federal  ooort  in 
Colorado  had  no  jurisdiction  over  offenses 
by  white  men  against  white  men  within 
the  reservation  in  that  state. 

I'pon  examination  of  the  legislation  or- 
ganizing the  Territory  of  Montana  and 
which  provided  for  the  admission  of  that 
state  into  the  Union,  it  was  held,  that 
the  federal  court  had  no  jurisdiction  to 
try  an  offense  on  the  Crow  reservation 
bv  other  than  an  Indian.  Draper  v.  U.  S., 
ri898)  164  U.  S.  240,  17  S.  Ct.  107, 
41  U.  S.  (L.  ed.)  410. 

The  courts  of  the  United  States  have 
jurisdiction  to  try  and  punish  an  Indian 
belonging  to  an  Indian  tribe  for  commit- 
ting the  crime  of  murder  upon  another 
Indian  belonging  to  the  same  Indian 
tribe,  both  sustaining  the  usual  tribal 
relations,  when  the  crime  was  committed 
upon  an  Indian  reservation  made  and  set 
apart  for  the  use  of  the  Indian  tribe  to 
wiiich  said  Indians  both  belonged,  within 
the  limits  of  a  state.  U.  S.  t*.  Kagama, 
(1886)  118  U.  S.  375,  6  S.  Ct.  1109,  30 
U.  S.  (L.  ed.)  228. 

The  federal  court  has  no  jurisdiction  of 
an  indictment  against  a  white  man  for  the 
murder  of  a  white  man  within  an  Indian 
reservation  when  jurisdiction  was  not  re- 
served by  the  Act  of  Congress  admitting, 
as  a  state  of  the  Union,  the  territory 
within  whose  limits  the  reserva;tion  was 
embraced.  U.  S.  v,  McBratney,  (1882) 
104  U.  S.  621,  26  U.  S.  (L.  ed.)  869. 
See  also  Mw  p.  Sloan,  (1877)  4  Sawy.  330, 
22  Fed.  Cas.  No.  12,944-,  U.  S.  v.  Bailey, 
(1834)  1  McLean  234,  24  Fed.  Gas.  No. 
14,495;  U.  S.  v.  Ward,  (1863)  Woolw. 
( U.  S. )  17,  28  Fed.  Ca«.  No.  16,639. 

As  to  the  jurisdiction  in  cases  in  an 
Indian  reservation  within  a  territory,  of 
murder  of  «  white  man  by  an  Indian,  see 
Goh-shay-ee,  Petitioner,  (1889)  130  U.  S. 
343.  9  S.  Ct.  542,  32  U.  S.  (L.  ed.)  973; 
Captain  Jack,  Petitioner,  (1989)  130  U. 
S.  353,  9  S.  Ct.  646,  32  U.  S.  (L.  ed.)  976; 
U.  S.  V.  Martin,  (D.  C.  Ore.  1883)  14  Fed. 
817;  U.  S.  f?.  Monte,  (1884)  3  N.  M.  126, 
3  Pac.  45;  of  an  Indian  by  an  Indian,  see 
Ex  p.  Crow  Dog,  ( 1883)  109  U.  S.  556,  8 
S.  Ct.  396,  27  U.  S.   (L.  ed.)    1030. 

If  a  white  man  steals  the  property  of 
an  Indian  on  an  Indian  reservation  within 
the  Indian  oonntry  he  commits  a  crime 
under  this  statute,  of  which  the  United 
States  District  Court  has  jurisdiction. 
U.  S.  V,  Ewing,  (D.  C.  S.  D.  1891)  47 
Fed.  809.  See  also  U*  S.  v.  Bridleman, 
(D.  C.  Ore.  1881)  7  Fed.  894,  as  to  such 
an  offense  in  an  Indian  reservation  within 
(he  district  of  Oregon. 

In  U.  S.  V,  Bamhart,  (C.  C.  Ore.  1884) 


22  Fed.  286,  it  was  held  that  the  United 
States  court  had  jurisdiction  in  the  case 
of  white  men  charged  with  the  murder 
of  an  Indian,  ccHnmitted  on  the  Umatilla 
Indian  reservation.  The  Umatilla  reser- 
vation was  made  and  set  apart  for  the 
"exclusive  use"  of  the  Indians,  by  the 
treabr  negotiated  with  the  Indians,  rati- 
fied by  the  Senate  twenty-two  days  after 
the  admission  of  Oregon  as  a  state  of 
the  Union. 

The  federal  court  in  Oregon  had  cogni- 
zance of  an  offense  committed  by  an  Indian 
against  another  Indian  on  the  Siletz  In- 
dian reservation  in  that  state,  which  was 
within  the  exclusive  jurisdiction  of  the 
United  States.  U.  S.  v.  Logan,  (C.  0. 
Ore.  1900)   105  Fed.  240. 

In  U.  S.  f?.  Berry,  (D.  C.  Colo.  1880) 
4  Fed.  779,  it  was  held  that  the  court 
had  sole  and  exclusive  jurisdiction  of  a 
homicide  committed  on  the  Ute  reserva- 
tion in  dJolorado. 

In  U.  S.  r.  Berry,  (D.  C.  Colo.  1880) 
4  Fed.  779,  it  was  held  that  the  United 
States  courts  have  jurisdiction  of  a  charge 
of  murder  of  an  Indian  by  white  men, 
committed  on  an  Indian  reservation,  when 
the  Indian  treaty  antedated  the  admission 
of  the  state  into  the  Unipn. 

The  state  of  Oregon  had  jurisdiction 
over  the  case  of  a  murder  of  one  Indian 
by  anotlier,  committed  upon  an  Indian 
resei-vation  within  the  limits  x)f  the  state, 
unless  the  reservation  was  e^tcepted  out 
of  the  state  at  the  time  of  its  admission, 
or  tmless  its  jurisdiction  is  restricted  by 
the  proviRions  of  some  treaty  with  tlie 
Indians  still  in  force.  (1882)  17  Op. 
Attv.-Gen.  460. 

In  State  u.  Doxtater,  (1'879)  47  Wis. 
278,  2  N.  VV.  439  (followed  in  State  v. 
Harris,  ( 1879)  47  Wis.  298,  2  N.  VV.  643) , 
it  was  lield  that  the  state  court  had  juris- 
diction of  a  prosecution  for  adultery,  in 
violation  of  the  state  law,  committed 
within  the  limits  of  the  Oneida  reserva- 
tion, the  defendant  being  an  Oneida  In- 
dian and  a  member  of  the  tribe  livin.«T 
on  said  reservation,  and  the  woman  being 
a  married  woman,  not  an  Indian  or  a 
member  of  the  tribe.  The  court  said: 
"  The  courts  of  the  states  of  New  York, 
North  Carolina,  Tennessee,  Arkansas, 
Kansas,  Alabama,  and  Georgia,  and  the 
circuit  court  of  the  United  States  for 
tlie  seventh  and  eighth  circuits,  hold  that 
the  states,  unless  prohibited  by  treaties 
made  with  the  United  States,  or  by  some 
reservation  made  in  the  act  admittmg  the 
state  into  the  Union,  have  jurisdiction 
to  extend  their  criminal  laws  over  the 
tribal  Indians  and  their  reservations  situ- 
ate within  tiieir  boundaries.  U.  S.  r. 
Bailev.  [(1834)  1  McLean  234,  24  Fed. 
Cns.  No.  14.496];  U.  S.  f?.  Cisna,  [(1835) 
1  McLean  264,  26  Fed.  Cas.  No.  14,795] ; 
U.  S.  V.  Sa-coo-da-cot,  [1870]  1  Abb.  377, 
[27    Fed.   Cas.   No.    16,212];    Goodell   9. 
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Jackson,  []82a]  20  Johns.  (K.  Y.)  693, 
[11  Am.  Dec.  351];  Murray  v.  Wooden, 
[1837]  17  Wend.  (N.  Y.)  531;  Peters' 
Case,  [1801]  2  Johns.  Gas.  (N.  Y.)  344; 
Clay  V.  State,  [1866]  4  Kan.  49;  Hicks 
17.  Ewhartonah,  [1860]  21  Ark.  106;  Peo- 
ple V.  Antonio,  [1865]  27  Cal.  404;  U.  S. 
V.  Stahl,  [1868]  1  Woolw.  192  [27  Fed. 
Gas.  No.  16,373];  State  f.  Foreman, 
[1836]  8  Yerg.  (Tenn.)  256;  U.  S.  r. 
Rogers,  [(1846)  4  How.  567,  11  U.  S. 
(L.  ed.)  1105];  Caldwell  r.  State,  [1832] 
1  Stew.  &  P.  (Ala.)  327;  State  r.  Taaeels, 
[1830]  Dud.  (Ga.)  229;  State  v.  Ta-cha- 
na-tah,  [1870]  64  N.  G.  614." 

In  Ex  p.  Moore,  (1911)  28  S.  D.  339, 
133  N.  W.  817,  Ann.  Gas.  1914B  648,  it 
was  held  that  the  land  on  which  the  de- 
fendant committed  a  murder  for  whicli 
he  was  convicted  hy  the  state  court  had 
never  heen  within  any  part  of  the  Chey- 
enne River  Indian  reservation,  and  was 
therefore  not  within  the  federal  juris- 
diction, although  the  defendant  and  the 
deceased  were  Indians  and  the  murder 
was  committed  on  an  Indian  allotment 
upon  the  public  domain. 

In  Painter  t?.  Ives,  (1875)  4  Nebr.  122, 
it  was  held  that  a  federal  court  had  no 
jurisdiction  of  the  crime  of  larceny  com- 
mitted on  the  Otoe  Indian  reservation  in 
Nebraska.  And  in  Marin  v.  State,  (1884) 
16  Neb.  349,  20  N.  W.  289;  20  Neb.  233, 
29  N.  W.  911,  57  Am.  Rep.  825,  it  was 
held  that  such  reservation  was  subject  to 
the  laws  of  the  state  as  far  as  concerned 
crimes  committed  by  one  white  man 
against  another  white  man. 

Murder  of  a  white  man  by  Indians  is 
within  the  jurisdiction  of  the  state  courts 
when  the  offense  is  committed  within  the 
territorial  limits  of  the  state  and  outside 
the  reservation.  U.  S.  v.  Yellow  Sun, 
(1870)  1  Dill.  271,  1  Abb.  377,  27  Fed. 
Gas.  No.  16;212. 

d.  Military  Reservations 

A  militarv  reservation,  within  the  terri- 
torial boundaries  of  a  state,  is  within  the 
jurisdiction  of  the  United  States  when 
there  has  been  a  valid  cession  of  juris- 
diction by  the  state  to  the  national  gov- 
ernment, and  such  jurisdiction  is  not 
limited  to  such  portions  of  the  reserve  as 
are  actually  used  for  military  purposes, 
but  eztrads  to  parts  within  the  reserve 
used  solely  for  farming  purposes.  Mur- 
der committed  within  the  reservation  is 
within  the  jurisdiction  of  the  federal 
court:  Benson  v.  U.  S.,  (1892)  146  U.  S. 
325,  13  8.  Ct.  60,  36  U.  S.  (L.  ed.)  991. 
See  also  U.  S.  v.  King,  (E.  D.  N.  Y.  1888) 
34  Fed.  302 ;  U.  S.  v.  Lewis,  ( W.  D.  Tex. 
1901)  HI  Fed.  630;  State  v.  Kelly, 
(1884)  76  Me.  331,  49  Am.  Rep.  620. 

Section  36,  Helena  T^and  District  was 
not  a  part  of  Fort  Missoula  military 
reservation  when  Montana  was  admitted 


to  the  Union,  and  was  therefore  not 
within  the  exclusive  jurisdiction  of  the 
United  States  in  respect  of  homicide  com- 
mitted on  that  section.  U.  S.  r.  TuUy, 
(G.  G.  Mont.  1905)  140  Fed.  899. 

A  military  reservation,  within  the 
boundaries  of  a  state,  which  was  so  used 
before  the  territory  was  admitted  as  a 
state,  is  not  a  place  '*  under  the  exclusive 
jurisdiction  of  the  United  States,"  where 
there  was  no  re8er\'ation  of  sovereignty 
over  any  part  of  the  public  lands  whrr. 
the  territory  was  admitted  as  a  state  into 
the  Union.  U.  S.  t?.  Bateman,  (N.  D.  Cal, 
1888)  34  Fed.  86.  See  also  U.  S.  r.  Stahl, 
(1868)  Woolw.  192,  27  Fed.  Gas.  No. 
16,373. 

In  Ea  p.  Hebard,    (1877)    4  Dill.  380, 
11  Fed.  Gas.  No.  6,312,  holding,  on  habeas 
corpus,  that  the  federal  court  had  exclu- 
sive jurisdiction  over  the  offense  of  lar- 
cenv  committed  on  the  Fort  Leavenworth 
military   reservation,   Mr.   Justice  Miller 
said:     "What    constitutes    the    military 
reservation  of  Fort  Leavenworth  is  now, 
and  has  been  the  property  of  the  United 
States  ever  since  the  countrv  of  which  it 
is   a   part  was   purchased    from    France. 
There  is  not,  and  never  could  be,  any  con- 
sent of  the  state  of  Kansas  to  that  pur- 
chase, literally  speaking,  because  the  state 
of  Kansas  had  no  existence  for  fifty  years 
after  that  transaction,  and  her  consent, 
since  she  became  a  state,  could  in  no  way 
affect  that  purchase,  or  the  title  by  which 
the  United  States  holds  the  reservation. 
The  locus  in  quo  had  a  militarv  fort  on  it, 
and  had  been  reserved  for  military  pur- 
poses for  many  years  before  Kansas  was 
admitted  into  the  Union  as  a  state,  but 
when  congress  passed  the  law  by  which 
the   state   was   created,   it   included  this 
reservation  within  the  boundaries  of  the 
state,  and  made  no  exception,  as  regards 
this  piece  of  land,  of  the  sovereign  rights 
of  jurisdiction  which  it  ceded  to  the  state 
in  that  transaction.    The  effect  of  this,  as 
this  court  held  in  U.  S.  t?.  Stahl,  [  ( [18681 
Woodw.   192)    27  Fed.  Gas.  No.   16,373], 
was  that,  while  the  title  and  right  of  use 
for  all  lawful  purposes  remained  in  the 
United  States,  as  it  did  in  all  its  other 
land  in  the  state,  the  pblitical  jurisdiction 
passed  to  the  state  of  Kansas.    If  matters 
nad   remained   in   this   condition   to  the 
present  time,  there  can  be  no  doubt  that 
the  warrant  under  which  the  prisoner  is 
now  held  would  be  void,  because  the  juris- 
diction  of  the  offense  would   be  in  the 
state,  and  not  in  the  federal  government. 
But  on  the  suggestion  of  the  War  De- 
partment of  the  federal   govenmient  to 
the  authorities  of  the  state  of  Kansas, 
the   legislature   passed    a   law,    approved 
February   22,    1875    [Laws   1875,   p,  96], 
granting  to  the  United  States  exclusive 
jurisdicdbion  over  the  military  reservation, 
and  if  this  act  is  effective  for  that  pur- 
pose, the  writ  must  he  denied.   .  .  .  This 
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consent  may  be  given  whether  the  land  is 
purchased  in  the  common  meaning  of 
that  word  or  not,  and  may  be  given  dther 
before  or  after  title  is  acquired  by  the 
United  States.  The  elements  necessary 
to  render  valid  this  consent  to  the  exer- 
cise of  federal  jurisdiction  are,  title  in  the 
United  States  and  possession  for  one  of 
the  purposes  mentioned  in  the  consti* 
tution.  In  [1«54]  6  Op.  Atty.-Gen.  577, 
many  of  the  statutes  of  the  states  grant-, 
ing  this  exclusive  jurisdiction  are  ex- 
amined, and  their  language  criticised,  and 
in  very  few  instances  is  any  expression  of 
consent  to  the  purchase  used,  but  a  direct 
and  express  grant  of  jurisdiction,  with 
oceasional  qualifications  on  that  point. 
This  is  an  implied  construction,  that  the 
thing  to  be  granted  by  the  state  is  her 
consent  to  the  exercise  of  jurisdiction,  and 
not  to  the  mere  purchase  which  is  pro- 
vided for  in  the  constitution." 

In  U.  S.  r.  Clark,  (E.  D.  Mich.  1887) 
31  Fed.  710,  on  complaint  before  the  dis- 
trict judge,  as  committing  magistrate. 
Brown,  J.,  said:  **  In  view  of  the  fact  that 
this  was  a  homicide  conunitted  by  one 
soldier,  in  the  performance  of  his  alleged 
duty,  upon  another  soldier,  within  a  mili- 
tarv  reservation  of  the  United  States,  I 
had  at  first  some  doubt  whether  a  civil 
court  could  take  cognizance  of  the  case 
at  all;  but,  as  crimes  of  this  nature  have 
repeatedly  been  made  the  subject  of  in- 
quiry by  civil  tribunals,  I  have  come  to 
the  conclusion  that  I  ought  not  to  decline 

ta  hear  this  complaint In  the 

case  of  U.  S.  r.  Cornell,  [1819]  2  Mdson 
61,  [26  Fed.  Cas.  No.  14,867],  [1820]  2 
Maaon  91,  [25  Fed.  Cas.  No.  14,868] 
Mr.  Justice  Story  took  cognizance  of  a 
murder  committed  by  (me  soldier  upon 
another  in  Fort  Adams,  Newport  harbor* 
The  case  was  vifforously  contested,  and 
the  point  was  made  that  the  state  courts 
had  jurisdicti(»i  of  the  offense,  but  there 
was  no  claim  that  there  was  not  juris- 
diction in  some  civil  tribunal.  A  like 
case  was  that  of  a  murder  committed 
in  Fort  Pulaski,  at  the  mouth  of  the 
Savannah  river,  and  tried  in  1872,  be- 
fore Mr.  Justice  Woods  and  Judge  Er- 
skine.  I-.  S.  f>.  Carr,  [1872]  1  Woods 
480  (29  Fed.  Cas.  No.  14,732].  No  ques- 
tion was  raised  as  to  the  jurisdiction. 
The  subject  of  the  civil  responsibility  of 
the  army  was  very  carefully  considered 
by  Attorney  Cushing,  in  Steiner's  Case, 
[1864]  6  Op.  Atty.-Gen.  413,  and  the  con- 
clusion reached  that  an  act  criminal  both 
by  military  and  general  law  is  subject  to 
be  tried  either  by  a  military  or  civil  court, 
and  that  a  conviction  or  acquittal  by  the 
civil  authorities  of  the  offense  against  the 
general  law  does  not  discharge  from  re- 
sponsibility for  the  military  offense  in- 
volved in  the  same  facts.  The  converse 
of  this  proposition  is  equallv  true." 
In  State  i?.  Morris,  (1908)  76  K.  J.  L. 


222,  68  Atl.  1103,  it  was  held  that  a  New 
Jersey  court  had  no  jurisdiction  of  an 
offense  committed  in  the  power  house 
located  on  the  militarv  reservation  known 
as  Fort  Hancock  at  Sandy  Hook,  in  that 
state,  the  lands  having  been  purchased  by 
the  United  States,  with  the  consent  of  the 
state  legislature,  and  the  state  juris- 
diction having  been  ceded  to  the  United 
States. 

Offenses  conunitted  on  the  Fort  Mis- 
soula Military  Reservation  in  Montana 
are  cognizable  in  the  state  court.  State  v. 
Tully,  (1904)  31  Mont.  365,  78  Pac.  760, 
3  Ann.  Cas.  824,  stating  that  Territory  v. 
Burgess,  (1888)  8  Mont.  57,  19  Pac.  558, 
1  L.  B.  A.  808  "was  determined  while 
Montana  was  still  a  territory,  and  the 
decision  there  rendered  is  not  applicable, 
except  in  a  gmeral  way,"  etc. 

The  federal  court  had  exclusive  juris- 
diction over  crimes  conunitted  within  the 
militarv  reservation  at  Fort  Robinson  in 
Nebraska,  and  the  state  courts  had  no 
jurisdiction  over  such  crimes.  In  re  Ladd, 
(C.  C.  Neb.  1896)  74  Fed.  31. 

Under  the  provisions  of  the  organic  act 
of  the  territory  of  \Vyoming,  the  United 
States  had  exclusive  jurisdiction  over  the 
forts  and  military  reservations  thereof. 
Scott  V.  U.  S.,  ( 1871 )  1  Wyo.  40. 

2.  **  Place  Purchased  or  Othertnse 
Acquired  " 

In  general. — "  By  the  terms  of  the  Con- 
stitution, Congress  is  given  the  power  *  to 
exercise  exclusive  l^islation  in  all  cases 
whatsoever'  .  .  .  over  all  places  pur- 
chased by  the  consent  of  the  legislature 
of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines, 
arsenals,  dockyards,  and  other  needful 
buildings.  .  .  .  It  is  of  the  highest 
public  importance  that  the  jurisdiction 
of  the  state  diould  be  resisted  at  the 
borders  of  those  places  where  the  power 
of  exclusive  legislation  is  vested  in  the 
Congress  by  the  Constitution."  Western 
Union  Tel.  Co.  v.  Chiles,  (1909)  214  U. 
S.  274,  20  S.  Ot.  613,  53  U.  S.  (L.  ed.) 
994.  The  words  **  exclusive  legislation " 
in  the  Constitution  are  equivalent  to  **  ex- 
clusive jurisdiction."  U.  S.  r.  Tully,  (C. 
C.  Mont.  1905)   140  Fed.  899. 

In  Battle  f.  U.  S.,  (1908)  209  U.  S. 
36,  28  S.  Ct.  422,  52  U.  S.  (L.  ed.)  670, 
affirming  (N.  D.  Ga.  1907)  154  Fed.  540, 
it  was  held  that  a  nrarder  committed  upon 
land  bought  by  the  United  States  in  the 
city  of  Macon,  Greorgia,  on  which  it  was 
bmlding  a  post  ofBoe  and  courthouse,  and 
over  which  the  state  had  ceded  juris- 
diction, was  made  an  offense  against  the 
United  States,  justiciable  in  the  federal 
courts,  this  section  making  it  a  capital 
offense  to  commit  murder  within  any  fort, 
arsenal,  dock  yard,  or  in  any  other  place 
or  district  of  country  imder  the  exclusive 
jurisdiction  of  the  United  States. 
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In  Sharon  f.  Hill,  (C.  C.  Cal.  1885)  24 
Fed.  7"26,  the  court  said  that  the  block  on 
which  stood  the  building  in  which  the 
court  was  sitting  and  the  custom  house 
(Oalifornia)  was  under  the  exclusive 
jurisdiction  of  the  United  States.  "  The 
block  on  which  it  stands  has  been  pur- 
chased by  the  United  States  from  the 
state  of  California,  by  the  consent  of  the 
l^islature,  for  the  erection  of  the  public 
buildings  upon  it;  and  it  is  by  the  Consti- 
tution thus*  placed  under  the  exclusive 
jurisdiction  of  the  United  States.  All 
offenses  committed  in  this  edifice,  or  upon 
the  block  of  land  upon  which  it  stands, 
are  offenses  against  the  United  States, 
punishable  exclusively  by  the  national 
courts." 

The  size  of  particular  areas  held  for 
federal  purposes  does  not  affect  the  terri- 
torial jurisdiction  of  the  United  States 
with  respect  to  the  punishment  of  crimes. 
U.  S.  r.  Pelican,  (1^14)  232  U.  S.  442, 
34  S.  Ct.  396,  58  U.  S.  (L.  ed.)  676. 

An  Act  of  Congress  authorized  the 
President  to  fortify  several  harbors  and 
ports  and  to  receive .  from  any  state  in 
behalf  of  the  United  States,  a  cession  of 
the  lands  on  which  any  of  the  fortifi- 
cations with  the  necessary  buildings  might 
be  erected,  or  be  intended  to  be  erected; 
or,  where  such  cessions  should  not  be 
made,  to  purchase  such  lands,  not  being 
the  property  of  a  state,  on  behalf  of  the 
United  States.  A  state  statute  (Rhode 
Island),  in  furtherance  of  this  object,  au- 
thorized any  person  or  town  in  the  state, 
by  and  witn  the  consent  of  the  governor, 
to  sell  to  the  President,  for  the  use  of  the 
United  States,  all  such  lands  as  it  should 
be  deemed  necessary  to  erect  fortifications 
upon,  with  a  proviso  that  all  civil  and 
criminal  processes  issued  under  the  au- 
thority 01  the  state  might  be  executed  on 
the  land  so  ceded.  Lands  acquired  by  the 
United  States,  under  such  statutory  pro- 
visions, fall  within  the  exclusive  juris- 
diction of  the  United  States,  under  the 
constitutional  provision  giving  Congress 
**  exclusive  legislation  **  over  all  places 
purchased  by  the  consent  of  the  legis- 
lature of  the  state  in  which  the  same  shall 
be.  U.  S.  V.  Cornell,  (1819)  2  Mason  60, 
25  Fed.  Cas.  No.  14,867,  (1820)  2  Mason 
91,  25  Fed.  Cas.  No.  14,868.  See  also  U. 
S.  17.  Meagher,  (N.  D.  Tex.  1888)  37  Fed. 
876. 

The  mere  ownership  of  land  does  not 
put  the  United  States  in  a  different  posi- 
tion, as  r^ards  the  matter  of  jurisdiction 
over  it,  than  they  acquired  previous  to  its 
acquisition.  It  is  only  after  the  state  has 
parted  with  its  jurifidiction,  which  may 
be  either,  by  a  formal  cession  thereof  to 
the  United  States,  or  simply  by  assenting 
to  the  acquisition  of  the  land  by  the 
latter,  that  Congress  becomes  invested 
with  authority  to  legislate.  (1875)  14 
Op.  Atty.-Gen.  667. 


"  llie  United  States,  as  a  mere  pro- 
prietor of  land  situated  within  the  limits 
of  a  state,  which  was  acquired  by  purchase, 
without  the  consent  of  the  l^slature,  has 
no  paramount  authority  derived  from 
ownership  of  the  soil.  .  .  .  When  the 
land  is  purchased  by  the  general  govern- 
ment by  the  consent  of  the  legislature  of 
the  state,  for  some  or  one  of  the  purposes 
mentioned  in  the  ccmstitution,  then  doubt- 
less congress  has  the  power  to  exercise 
exclusive  legislation  and  jurisdiction  over 
the  place.  And  even  in  that  case,  if  con- 
gress has  not  exercised  its  exclusive  right 
of  legislation  'over  the  place,  the  juris- 
diction of  the  state  to  support  and  main- 
tain ite  laws,  and  to  punish  crimes  com- 
mitted within  its  aciaiowledged  limits, 
will  be  asserted  and  maintained.  .  .  . 
Unless  this  were  so,  the  most  mischievous 
consequences  would  follow  in  a  case  where 
congress  had  not  accepted  the  juris- 
diction and  legislated  in  reference  to 
the  place;  since  it  would  leave  a  por- 
tion of  the  territory  within  the  limits 
of  the  state  free  from  the  operata<Hi 
of  all  law,  a  sanctuary  beyond  the  con- 
trol of  any  human  tribunal  to  punish 
the  crimes  there  committed.  Such  a  con- 
dition of  things  is  not  to  be  assumed  ex- 
cept upon  the  clearest  grounds.**  In  re 
OX}onnor,  (1875)  37  Wis.  379,  19  Am. 
Rep.  765. 

To  give  the  United  States  exclusive 
jurisdiction  the  place  must  have  been  pur- 
chased by  the  United  States  for  some  of 
the  purposes  specified  in  the  Constitution, 
and  the  purchase  must  have  been  made 
with  the  consent  of  the  state  legislature. 
U.  S.  f?.  Tiemey,  (1864)  1  Bond.  571,  28 
Fed.  Oas.  No.  16,517. 

It  is  well  settled,  under  art.  1,  see.  8,  of 
the  Constitution,  that  before  there  can  be 
a  claim  of  exclusive  federal  jurisdiction 
over  places  within  the  bounds  of  a  state, 
there  must  be  consent  by  the  legislative 
authority  of  the  state,  and  the  property 
acquired  must  be  used  for  the  specific  ]^ur- 
poses  contemplated  by  the  Constitution. 
One  who  stands  committed  for  trial  upon 
mittimus  issued  by  a  commissioner,  upon 
the  charge  of  an  assault  with  intent  to 
kill,  at  a  National  Home  for  Disabled 
Volunteer  Soldiers,  will  be  discharged  on 
a  writ  of  habeas  corpus.  In  re  Kelly,  <E. 
D.  Wis.  1895)  71  Fed.  646. 

The  jurisdiction  is  not  limited  by  the 
reservation  on  the  part  of  the  granting 
state,  or  recession  to  the  state  by  the 
United  States,  of  a  privilege  to  send 
process  in  pursuit  of  fugitives  within  its 
limits.  U.  S.  V.  Knapp,  (1849)  26  Fed. 
Cas.  No.  15,538.  See  also  U.  S.  v.  Davis, 
(1*829)  5  Mason  366,  26  Fed.  Cas.  No. 
14,930. 

Where  a  state  grants  land  to  the  gen- 
eral government,  reserving  in  it  a  eon- 
current  jurisdiction  in  executing  process 
therein,  for  offenses  committed  out  of  it, 
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the  feileral  oourta  have  exclusive  juria- 
diction  of  offendes  cummitted  within  Buch 
territory.  U.  S.  v.  Travera,  (1814)  2 
Wheel.  Grim.  (K.  Y.)  490,  28  Fed.  Oas. 
No.  16,537. 

In  Kelly  v.  U.  S.,  (C.  C.  Me.  1885)  27 
Fed.  616,  it  was  held,  upon  consideration 
of  Maine  statutes,  that  the  legislature  of 
the  state  had  given  its  consent  to  the 
purchase  hy  the  United  States  of  the  land 
on  which  Fort  Popham  is  situated,  and 
consequently  that  the  court  had  juris- 
diction of  the  offense  of  manslaughter 
committed  within  said  fort.  Upon  the 
same  ground,  the  supreme  court  of  Maine 
had  declined  to  take  jurisdiction  in  the 
case.  State  v.  Kelly,  (1884)  76  Me.  391, 
49  Am.  Rep.  620. 

In  U.  S.  v.  Hopkins,  (1830)  26  Fed. 
Gas.  No.  1  5,387a,  Mr.  Justice  Johnson 
held,  without  any  discussion  of  the  ques- 
tion by  him,  that  under  the  Georgia  stat- 
ute ceding  jurisdiction  to  the  United 
States  only  in  places  purchased  by  them 
"for  forts  or  fortifications"  with  the 
proviso  that  ''forts  and  fortifications  be 
erected  thereon/'  the  federal  court  had  no 
jurisdiction  to  punish  a  crime  committed 
upon  lands  purdiased  and  used  for  the 
purposes  of  an  arsenal  only. 

Lands  held  for  national  cemeteries  are 
not  within  the  jurisdiction  of  the  United 
States  where  the  purchases  have  been 
made  or  the  lands  appropriated  without 
the  consent  of  the  state  l^slature. 
(1875)  14  Op.  Atty.-Gen.  557;  (1869)  13 
.  Op.  Atty.-Gen.  131. 

The  federal  court  in  Virginia  had  no 
jurisdiction  of  a  prosecution  for  crime 
committed  in  the  National  Gemetery  on 
the  Arlington  Estate,  Alexandria  oounty, 
Va.,  as  the  land  was  purchased  by  the 
United  States  at  a  tax-sale  during  the 
war,  but  jurisdiction  thereof  was  never 
ceded  by  the  state  of  Virginia.  U.  S.  v. 
Penn.,  (E.  D.  Va.  1880)  48  Fed.  669  where 
the  court  said:  "The  purchase  of  lands 
for  the  United  States  for  public  purposes, 
does  not  of  itself  oust  the  jurisdiction 
of  such  state  over  the  lands  purchased. 
U.  S.  t.  Gonnell,  [1819]  2  Mason  60, 
25  Fed.  Gas.  No.  14,867;  The  Consti- 
tution prescribes  the  only  mode  by  which 
they  can  acquire  land  as  a  sovereign 
power;  and  therefore  they  hold  only  as  an 
mdividual  when  they  obtain  it  in  any 
other  manner.  Com.  r.  Young,  Brightly 
(Pa.)  303;  People  v.  Godfrey,  [1819]  17 
Johns  (N.  Y.)  229;  U.  8.  p.  Travers, 
[1814]  2  Wheeler  Grim.  (N.  Y.)  490,  [28 
Fed.  CSas.  No.  lfi,637] ;  People  v.  Lent, 
[1819]  2  Wheeler  Grim.  (N.  Y.)  648; 
If  there  be  no  cession  by  a  state,  the  state 
jurisdiction  still  remains.  Gom.  v.  Young, 
1  Hall,  Law  J.  47;  1  Kent  Gomm.  403, 
404;  and  Story,  Gonst.  f  1127." 

In  Baker  r.  State,  (1904)  47  Tex.  Grim. 
482,  83  S.  W.  1122,  122  A.  8.  R.  703,  11 
Ann.  Gas.  761,  it  was  held  that  the  state 


court  had  no  jurisdiction  in  respect  of 
an  offense  committed  on  land  on  which 
Fort  Brown  is  situated,  which  the  United 
States  had  acquired  by  private  purchase. 

In  State  v.  Seymour,  (1900)  78  Miss. 
134,  28  So.  799,  it  was  held  that  the  state 
court  had  no  jurisdiction  over  an  offense 
committed  on  land  ceded  to  the  United 
States  by  the  state  for  the  construction 
on  it  of  magazines,  etc.,  although  the  act 
of  cession  reserved  the  right  of  service  of 
civil  and  criminal  process,  the  court  say- 
ing: "The  opinion  of  Justice  Field  in  the 
case  of  Fort  Leavenworth  R.  Go.  r.  Lowe, 
[1885]  114  U.  S.  626,  6  S.  Gt.  995,  29 
U.  S.  (L.  ed.)  264  settles  the  case  at  bar." 
See  also  Lasher  v.  State,  (1891)  30  Tex. 
App.  387,  17  N.  W.  1064,  28  A.  S.  R.  922, 
to  the  same  point  in  respect  of  the  crime 
of  forgery  committed  in  Fort  Mcintosh, 
a  noilitary  post  in  Texas,  a  similar  reser- 
vation having  been  made  in  act  of  cession. 

In  Gbm.  v.  Glary,  (1811)  8  Mass.  72, 
it  was  held  that  the  courts  of  Massa- 
chusetts could  not  take  cognizance  of 
offenses  committed  upon  lands  in  the  town 
of  Springfield,  which  had  been  purchased 
by  the  United  States  for  the  purpose  of 
erecting  arsenals,  etc.,  to  which  consent  of 
the  state  was  granted  by  a  statute,  though 
the  condition  was  annexed  that  civil  and 
criminal  process  might  be  served  therein 
by  the  officers  of  the  state. 

In  People  v.  Godfrey,  (1819)  17  Johns. 
(N.  Y.)  226  it  was  held  that  the  land  on 
which  Fort  Niagara  was  erected,  never 
having  been  actually  ceded  by  the  state 
to  the  United  States,  was  subject  to  the 
jurisdiction  of  the  state  in  respect  of 
crimes  committed  therein,  though  it  had 
been  garrisoned  by  United  States  troops 
and  held  by  them  since  its  surrender  by 
Great  Britain. 

"It  has  been  held  that,  when  a  pur- 
chase of  land  has  been  made  by  the 
United  States,  with  the  consent  of  the 
legislature  of  the  state,  for  any  of  the 
purposes  enumerated  in  section  8  of  arti- 
cle 1  of  the  federal  constitution,  the  land 
so  purchased,  by  the  very  terms  of  the 
constitution,  i^so  facto  falls  within  the 
exdusive  jurisdiction  of  the  United  States. 
U.  S.  V.  6)mell,  [1819]  2  Mason  60,  [25] 
Fed.  Gas.  No.  14,867;  Sharon  v.  Hill,  [G. 
G.  Gal.  1886]  26  Fed.  [722]  726;  Ft. 
Leavenworth  R.  Go.  v,  Lowe,  [1885]  114 
U.  S.  526,  6  S.  Ot.  996;  [29  U.  S.  (L.  ed.) 
264];  Story,  Const.  §§  1224-1227  inclu- 
sive; Hare,  Gonst.  Law,  pp.  1142-1146; 
Ordr.  Const.  Leg.  pp.  516,  517.  The  su- 
preme court  of  tne  United  States,  in 
the  case'  of  Ft.  Leavenworth  R.  Go.  t?. 
Lowe,  supra,  uses  the  following  language: 
•When  the  title  is  acquired  by  purchase, 
by  the  consult  of  the  legislatures  of  the 
states,  the  federal  jurisdiction  is  exclusive 
of  all  state  authority.  This  follows  from 
the  declaration  of  the  constitution  that 
congress  shall  have  "  like  authority  "  over 
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such  places  as  it  has  over  the  district 
which  is  the  seat  of  government;  that  is, 
the  power  of  "azclusive  legislation  in  all, 
cases  whatsoever."  Broader  or  clearer 
language  could  not  be  used  to  exclude  all 
I  ther  authority  tlian  that  of  congress,  and 
that  no  other  authority  can  be  exercised 
over  them  has  been  the  uniform  opinion 
of  federal  and  state  tribimals  and  of  the 
attorney  general.'  "  JState  v.  Mack,  ( 1897 ) 
23  Nev.  359,  47  Pac.  763,  62  A.  S.  R  811. 
A  Nevada  state  court  had  no  juris- 
diction of  a  prosecution  for  assault  with 
a  deadly  weapon  on  land  purchased  by 
the  United  States  by  the  consent  of  the 
state  legi8lature,  for  the  erection  of  a 
court  house,  post  office  and  ujwn  which 
such  buildings  had  been  erected.  Stat^  v. 
Mack,  (1897)  23  Nev.  359,  47  Pac.  763, 
62  A.  S.  R.  811,  where  the  court,  holding 
that  the  decision  in  In  re  Kelly,  (E.  D. 
Wis.  1895)  71  Fed.  545,  was  inapplicable, 
said :  "  That  was  a  case  wherein  the  state 
of  Wisconsin  by  legislative  enactment 
ceded  to  the  United  States  jurisdiction 
over  certain  lands  purchased  by  the 
United  States  for  the  purpose  of  locating 
a  national  asylum  for  disabled  volunteer 
soldiers.  The  legal  title  to  said  lands  was 
not  vested  in  the  United  States,  but  was 
vested  in  a  corporation  created  by  an  act 
of  congress  for  the  purpose.  The  court 
(In  re  Kelly,  supra)  in  discussing  the 
right  of  the  United  States  to  exercise  ex- 
clusive jurisdiction  over  lands  purchased 
by  the  United  States,  with  the  consent  of 
the  legislature,  for  the  purposes  enumer- 
ated in  section  8,  art.  1,  says:  'The  rule 
thus  stated,  whereby  legislative  consent 
operates  as  a  complete  cession,  is  appli- 
cable only  to  objects  which  are  specified 
in  the  above  provision,  and  cannot  be  held 
to  8o  operate,  ipso  facto,  for  objects  not 
expressly  included  therein.  Whether  it 
rests  in  the  discretion  of  congress  to  ex- 
tend the  provisions  not  specifically  enu- 
merated, although  for  national  purposes, 
upon  declaration  as  '*  needful  buildings," 
and  thereby  secure  exclusive  jurisdiction, 
is  an  inquiry  not  presented  by  this  legis- 
lation.* The  court  then  argues  that  the 
purchase  of  lands  by  the  United  States, 
with  the  consent  of  the  legislature  of  the 
state,  irrespective  of  its  use.  does  not 
vest  in  the  United  States  exclusive  juris- 
diction over  the  same,  and  that,  in  deter- 
mining the  question  of  jurisdiction  under 
purchases  not  made  for  the  specific  pur- 
poses enumerated  in  the  federal  consti- 
tution, the  courts  must  ascertain,  from 
the  enactments  whether  it  was  intended 
that  the  United  States  should  exercise  ex- 
clusive jurisdiction  over  such  lands  be- 
cause of  any  need  or  requirement  of  the 
exercise  of  the  same.  Applying  this  rule 
to  the  Kelly  Case,  above  cited,  the  court 
therein  properly  held  that  the  United 
States  did  not  have  the  right  to  exer- 
cise exclusive  jurisdiction   over  the  land 


purchased  for  the  eetahlishment  of  tae 
national  asylum  for  disabled  volunteer 
soldiers,  for  the  reason  there  was  a  want 
of  affirmative  showing  of  any  congres- 
sional intention  to  secure  exclusive  juris- 
diction, and  the  provisions  of  the  law 
tended  to  show  that  such  jurisdiction  wsi 
neither  intended  nor  wanted;  otherwise, 
the  legal  title  to  the  lands  would  have 
been  taken  in  the  United  States.  The 
case  at  bar  is  clearly  distinguishable  from 
the  Kelly  Ctoe,  supra." 

State  laws  resulating  dyil  mattexB.— 
A  statute  of  Virginia  imposing  a  penalty 
for  failure  seasonably  to  trannnit  and  de- 
liver a  telegraph  message  had  no  effect 
or  operation  within  the  limits  of  the 
Norfolk  Navy  Yard.  Western  Union  TeL 
Co.  V.  Chiles,  (1909)  214  U.  S.  274,  29 
a.  Ct.  613,  63  U.  S.  (L.  ed.)  994. 

In  Steele  v.  Halligan,  (W.  D.  Wash. 
1916)  229  Fed.  1011,  the  plaintiff,  a  pris- 
oner confined  in  the  United  States 
penitentiary  at  McNeil's  Island,  in  the 
state  of  Washington,  sued  the  defend- 
ant, who  was  warden  of  the  peni- 
tentiary, to  recover  damages  for  injuries 
caused  by  the  alleged  negligence  of  the 
defendant  in  discharging  the  duty  im- 
posed upon  him  by  law  and  the  judg- 
ment of  the  court  committing  the  plain- 
tiflf  to  his  care  and  custody.  The  orig- 
inal prison  site  waa  purchased  and  the 
prison  erected  while  the  state  was  still  a 
territory,  in  pursuance  of  an  act  of  the 
state  legislature;  after  the  state  was  ad- 
mitted into  the  Union,  additional  land 
was  acquired  and  buildings  were  erected 
pursuant  to  another  act  of  the  state  leg- 
islature. The  court  held  "the  laws  of 
negligence  in  effect  in  the  territory  at  the 
time  the  first  portion  of  the  present  site 
was  acquired  and  those  of  the  state  in 
effect  at  the  time  the  second  portion 
thereof  was  acquired  heo&xne,  so  far  as  that 
territory  is  concerned,  the  laws  of  tlie 
United  States,  and  as  modified  by  the  then 
existing  enactments  of  Congress  and  those 
subsequently  passed,  are  the  laws  under 
which  this  case  arises."  In  the  course  of 
its  opinion  the  court  also  said:  "While 
the  criaiinal  lawa  of  the  state  have  been 
held  to  have  no  force  after  the  cession 
within  the  territory  ceded,  unless  adopted 
by  legislative  enactment  of  the  new  sove- 
reignty {In  re  Ladd,  (C.  C.  Neb.  1896) 
74  Fed.  31  at  40)  municipal  laws,  regu- 
lating private  rights  will,  if  not  in  eon- 
ftict  with  the  law  of  the  new  sovereignty, 
or  the  purpose  for  which  the  land  is  ac- 
quired, do  so,  until  changed  by  enactment 
of  the  new  sovereignty.  .  .  '.  In  West- 
ern Union  Tel.  Co.  i\  Chiles.  (1909)  214 
U.  S.  274,  29  S.  Ct.  613,  6^  U.  S.  (L.  ed.) 
994,  ■  where  the  state  statute  imposed  ft 
penalty  for  nondelivery  of  a  telegram,  it 
was  held  of  no  effect  where  the  telegram 
was  to  be  delivered  within  a  United  States 
navy  yard;  the  stat«  having  ceded  juris- 
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diction  to  the  United  StateB,  although  the 
act  penalized  was  not  strictly  a  crime. 
The  land  in  this  case  was  ceded  to  the 
United  States  in  1800.  The  law  provid- 
ing a  penalty  was  enacted  in  1904.^' 

rv.  FounTH  Pabaoeaph 

The  island  of  Navassa  recognized  and 
considered  by  the  United  States  as  con- 
taining a  deposit  of  guano  within   the 


meaning  and  terms  of  the  laws  of  the 
United  States  relating  to  such  islands, 
and  recognized  and  considered  by  the 
United  States  as  appertaining  to  the 
United  States,  and  in  the  possession  of 
the  United  States,  was  in  the  sole  and 
exclusive  jurisdiction  of  the  United  States 
and  out  of  the  jurisdiction  of  any  par- 
ticular sta^te  or  district  of  the  United 
States.  Jones  v,  U.  S.,  (1890)  137  U.  S. 
202,  11  S.  Ct.  80,  34  U.  S.  (L.  ed.)  601. 


Sec.  273.  [Murder.]  Murder  is  the  unlawful  killing  of  a  human  being 
with  malice  aforethought.  Every  murder  perpetrated  by  poison,  lying  in 
wait,  or  any  other  kind  of  willful,  deliberate,  malicious,  and  premeditated 
kUling ;  or  committed  in  the  perpetration  of,  or  attempt  to  perpetrate,  any 
arson,  rape,  burglary,  or  robbery;  or  perpetrated  from  a  premeditated 
desi^  unlawfully  and  maliciously  to  effect  the  death  of  any  human  being 
other  than  him  who  is  killed,  is  murder  in  the  first  degree.  Any  other 
murder  is  murder  in  the  second  degree.    [35  Stc^.  L,  1143.] 

This  section  was  in  part  drawn  from  R.  S.  sec.  5339  (Act  of  AprU  30,  1790,  ch.  9, 
1  Stat.  L.  113;  Act  of  March  3,  1825,  ch.  65,  4  Stat.  L.  116),  which  was  repealed  by 
section  341,  infray  this  title,  and  which  read  as  follows: 

**  Sec.  6339,  Every  person  who  commits  murder  — 

First.  Within  any  fort,  arsenal,  dock-yard,  magazine,  or  in  any  other  place  or  dis- 
trict of  country  under  the  exclusive  jurisdiction  of  the  United  States; 

Second.  Or  upon  the  high  seas,  or  in  any  arm  of  the  sea,  or  in  any  river,  haven, 
•  creek,  basin,  or  bay  withm  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  particular  State; 

Third.  Or  who  upon  any  such  waters  maliciously  strikes,  stabs,  wounds,  poisons,  or 
shoots  at  any  other  person,  of  which  striking,  stabbing,  wounding,  poisoning,  or  shoot- 
ing such  other  person  dies,*  either  on  land  or  at  sea,  within  or  without  t^e  United 
States,  shaU  suffer  death." 

R.  S.  sec.  5372,  noted  as  repealed  under  section  290,  infra,  p.  940,  prescribed  the 
punishment  for  murder  committed  on  the  high  seas. 

The  text  section  enlarged  the  conunon-law  definition,  and  is- similar  in  terms  to  the 
statutes  defining  murder  in  a  majority  of  the  states.  The  penalty  was  omitted  in 
view  of  section  275,  infra,  p.  917. 

Prior  to  the  enactment  of  the  text  section,  it  was  said :  **  Under  the  statutes  of  the 
United  States  there  are  no  d^rees  of  murder,  nor  do  such  statutes  contain  a  definition 
of  murder.  To  define  it,  resort  must  be  had  to  the  common  law."  U.  S.  v,  Lewis,  ( W. 
D.  Tex.  1901)   111  Fed.  630. 
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I.  "MaUCB"    AlfD   ^^WlIXFUL" 

1.  Mdlioe 
a.  In  general 

Prior  to  the  enactment  of  the  text  sec- 
tion the  statutes  did  not  define  the  offense 
of  murder,  and  therefore  it  was  necessary 
to  resort  to  the  common  law  as  it  was  in 
England  before  the  Eevolution.  IJ.  S.  t>. 
King,  (£.  D.  N.  Y.  1888)  34  Fed.  302; 
U.  S.  V.  Lewis,  (W.  D.  Tex.  1901)  111 
Fed.  630;  U.  S.  t?.  Outerbridge,  (1868)  6 
Sawy.  620,  27  Fed.  Cas.  No.  15,978.  See 
U.  S.  V,  Norris,  (1807)  1  Cranch  C.  C.  411, 
27  Fed.  Cas.  No.  15,899. 

"  Malice  in  its  popular  sense  means 
hatred,  ill  will;  while  legally  speaking  it 
is  the  conscious  violation  of  law  to  the 
prejudice  of  another.  It  is  evil  design  in 
general.  The  dictates  of  a  wicked,  de- 
praved, and  malignant  heart."  U.  S.  v. 
Hart,   (N.  D.  Fla.  1908)    162  Fed.  192. 

Malice  "  is  defined  in  a  general  way  to 
be  the  doing  of  a  wrongful  act  without 
just  cause  or  excuse  in  such  a  way,  and 
under  such  circumstances,  as  to  show  that 
it  was  done  wrongfully,  and  that  it  was 
done  in  the  absence  of  that  which  would 
give  the  party  the  right  to  defend  against 
it;  or  that  it  was  done  in  the  absence  of 
mitigating  circumstances.  And  it  is  de- 
fined again  as  the  doing  of  a  wrongful  act 
without  just  cause  or  excuse,  and  in  such 
a  way  as  to  show  that  he  who  did  it  had  a 
heart  void  of  sbcial  duty,  and  a  mind 
fatally  bent  upon  mischief.  .  .  .  Any- 
thing that  shows  deliberation,  anything 
that  shows  a  premeditated  purpose  to  do  a 
wicked  or  willful  act  that  might  result 
in  death,  is  evidence  that  may  be  consid- 
ered by  the  jury  as  evidence  of  malice, 
and  of  the  existence  of  malice  afore- 
thought. For  instance,  the  law  lays  it 
down  as  a  principle,  if  premeditation  is 
shown,  if  the  purpose  to  kill  directly  ex- 
isted in  the  mind  of  the  party  or  parties 
who  killed,  or  the  purpose  to  do  a  willful 
act  that  might  result  in  death  is  shown 
by  the  actions  of  the  party  to  have  had 
a  previous  existence,  an  existence  prior 
to  the  time  of  the  killing,  that  shows  the 
existence  of  malice  aforethought,  provided 
there  is  an  absence  from  the  case  of  that 
state  of  facts  which  goes  to  show  the  party 
had  a  right  to  do  what  he  did  do."  U.  S. 
t?.  Boyd,  (W.  D.  Ark.  1890)  45  Fed.  851, 
per  Parker,  J. 

"  Malice  is  implied  by  the  law  from  any 
deliberate  and  cruel  act  committe<l  by  onV 
person  against  another.  Thus  it  is  im- 
plied when  one  man  kills  another  without 


provocation,  or  where  tlie  proroeatior  is 
not  great,  for  no  person  ezcej^t  one  of  an 
abandoned  heart  could  be  gmlty  of  such 
an  act  without  cause,  or  upon  vtj  slight 
cause.  The  terms  express  and  implied 
malice,  in  trutli,  indicate  the  same  sta,te 
of  mind,  but  they  are  estab'  *  hed  in  dif- 
ferent, ways;  the  one  by  .  /cunwtancea 
showing  premeditation  of  the  hcmiicide, 
and  the  other  being  inferred  only  front 
the  act  committed."  U.  S.  v.  Outerbridge, 
(1868)  6  Sawy.  620,  27  Fed.  Cas.  No. 
16,978. 

"  Malice  is  implied  in  everv  ease  of  in- 
tentional homicide;  that  is  to  say,  when 
once  it  is  established  that  a  person  was 
intentionally  killed,  the  law  implies  that 
malice  existed  in  the  party  who  caused 
the  death.  If  there  are  any  circumstances 
of  excuse  or  palliation  which  will  rebut 
the  implication  of  malice,  it  is  incumbent 
upon  him  to  show  them.  The  burden  of 
proof  rests  upon  him,  for  the  law  pre- 
sumes that  every  person  intends  to  pro- 
duce the  results  which  are  the  usual  ooDr 
sequences  of  his  acts.  A  man  cannot 
strike  another  violently  with  a  bar  of  iron 
without  inflicting  bodily  pain;  if,  there- 
fore, he  does  thus  strike  another,  the  law 
presumes  that  he  intended  thus  to  inflict 
pain.  The  usual  effect  of  a  leaden  ball 
fired  from  a  loaded  pistol  of  the  common  . 
size,  at  a  distance  of  a  few  feet  only, 
striking  the  head  or  back  of  a  person,  %r 
to  kill  such  person;  the  law  therefore 
presumes  that  every  one  who  thus  fires  a 
loaded  pistol  within  a  few  feet  of  the 
object  intends  to  kill;  it  therefore  im- 
plies malice  in  him."  U.  S.  v.  Outer- 
bridge,  (1868)  5  Sawy.  620,  27  Fed.  Oas. 
No.  16,978. 

In  U.  S.  V.  Lewis,  (W.  D.  Tex.  1901) 
111  Fed.  630,  where  defendant  was  on 
trial  under  an  indictment  for  murder,  the 
court  instructed  the  jury  as  follows: 
"Malioe,  you  observe,  is  a  necessary  in- 
gredient in  the  crime  of  murder,  and  its 
presence  or  absence  marks  the  boundary 
which  distinguishes  the  two  offenses  of 
murder  and  manslaughter.  It  is  neces- 
sary, therefore,  that  you  should  under- 
stand its  meaning.  Malice,  when  at- 
tempted to  be  defined,  has  been  necessar- 
ily given  a  more  comprehensive  meaning 
than  enmity  or  ill  will  or  revenge,  and 
has  been  extended  so  as  to  include  all 
those  states  of  the  mind  under  which  the 
killing  of  a  person  takes  place  withcnit 
any  cause  which  will  in  law  justify,  ex- 
cuse, or  extenuate  the  homicide.  McCov 
V.  State,  [1860]  25  Tex.  39,  78  Am.  Dec''. 
520.  Malice,  as  applied  to  the  offense  of 
murder,  need  not  denote  spite  or  malevo- 
lence, hatred  or.  ill  will,  to  the  person 
killed;  nor  that  the  slayer  killed  hie  vic- 
tim in  cold  blood,  as  with  a  settled  design 
and  premeditation.  Such  a  killing  would, 
it  is  true,  be  murder;  but  malice,  as  essen- 
tial to  the  crime  of  murder,  has  a  more 
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extended  meaning.  'A  killing  flowing 
from  an  evil  deei^  in  general  nifty  be  of 
malice,  and  constitute  murder;  as  a  kill- 
ing re^^l);ing  from  the  dictates  of  a 
wickedy  depraved,  and  mali^ant  spirit  — 
a  heart  regardless  of  social  duty  and 
fatally  bent  upon  mischief — may  be  of 
malice,  necessarilv  implied  by  law  from 
the  fact  of  the  killing  without  lawful  ex- 
cuse, and  suiHcient  to  constitute  the  crime 
of  murder,  although  the  person  killing 
may  have  had  no  spite  or  iU  will  towards 
the  deoeaBed.  Malice,  as  thus  described, 
is  either  express  or  implied.  Express  mal- 
ice is  where  one  with  a  sedate  and  delib- 
erate mind  and  formed  design  doth  kill 
another,  which  formed  design  is  evidenced 
bv  external  circumstances,  discovering 
th&t  inward  intention;  as  by  lying  in 
wait,  antecedent  menaces,  former  grudges, 
and  concerted  schemes  to  do  bodily  harm.' 
Jordan  v.  State,  [1853]  10  Tex.  492;  3 
Busa.  Crimes  (6th  £d.)  1,  2.  It  rarely, 
if  ever,  occurs  that  express  malice  is 
proved  upon  the  trial  of  a  case.  The  ex- 
istence or  nonexistence  of  malice  is  a 
matter  to  be  determined  by  the  jury  from 
a  consideration  of  all  the  facts  in  evidence. 
.  .  .  If  malice  is  found,  it  must  be 
drawn  as  an  inference  from  everything 
that  is  proved,  taken  together  and  con- 
sidered as  a  whole.  Every  fact,  no  matter 
how  small,  every  circumstance,  no  matter 
how  trivial,  which  bears  upon  the  ques- 
tion of  malice,  must  be  considered  by 
the  jury  at  the  same  time  that  they  con- 
sider the  use  of  the  deadly  weapon: 
and  it  is  only  as  a  conclusion  from 
all  those  facts  and  circumstances  that 
malice,  if  inferred  at  all,  is  to  be  in- 
ferred.' U.  S.  V.  King,  IK.  D.  K.  Y.  1888] 
34  Fed.  312.  The  malice  which  distin- 
guishes the  crime  of  murder  must  be 
aforethought.  It  implies  premeditation, 
—  a  prior  intent  to  do  the  act.  It  may 
have  existed  but  for  a  moment — an  in- 
appreciably brief  period  of  time, —  or 
longer.  No  limit  has  been,  nor  can  be, 
flxed  as  to  its  duration.  If  it  in  fact  ex- 
isted for  any  period,  however  brief,  the 
killing  would  be  murder:  but,  if  malice 
was  wanting,  the  homicide  could  not  be 
of  a  higher  grade  of  offense  than  man- 
slaughter." 

"  Malice  in  connection  with  the  crime  of 
killing  is  but  another  name  for  a  certain 
condition  of  a  man's  heart  or  mind,  and 
as  no  one  can  look  into  the  heart  or  mind 
of  another,  the  only  w&y  to  decide  upon 
its  condition  at  the  time  of  a  killing  is 
to  infer  it  from  the  surrounding  facts, 
and  that  inference  is  one  of  fact  for  a 
jury.  The  presence  or  absence  of  this  mal- 
ice or  mental  condition  marks  the  bound- 
ary which  separates  the  two  crimes  of 
murder  and  manslaughter.*'  Stevenson  v. 
U.  S.,  (1696)  ld2  U.  S.  313,  16  S.  Ct.  839, 
¥>  U.  S.  (L.  ed.)  980.  See  also  Wallace 
r.  U.  a,  (1896)  162  U.  S.  468,  16  S.  Ct. 
8.59,  40  U.  S.  (L.  ed.)    1039. 


"  If  a  person,  without  such  provocation 
as  the  law  deems  sufficient  to  reduce  the 
crime  to  manslaughter,  intentionally  in- 
flicts, with  a  dangerous  weapon,  a  blow 
calculated  to  produce  and  actually  produc- 
ing death,  the  law  deems  the  act  mali- 
cious, and  the  offense  is  murder.  The 
law  considers  that  the  party  meant  to 
effect  what  was  the  natural  consequence 
of  his  act;  that  if  the  natural  consequence 
of  his  act  waa  death,  he  meant  to  kill; 
and  if  he  so  intended,  in  the  absence  of 
such  provocation  as  the  law  considers 
sufficieni;  to  account  for  that  intent,  from 
the  infirmity  of  human  passion,  then  it 
is  to  be  inferred  that  malice  existed,  and 
that  from  that  feeling  the  act  was  done. 
In  other  words,  an  intention  to  kill  un- 
lawfully, without  sufficient  provocation,  is 
a  malicious  intention,  and  if  the  intent  is 
executed,  the  killing  is,  in  law,  from  mal- 
ice aforethought,  and  is  murder."  U.  S. 
V,  McGlue,  ( 1851 )  1  Curt  1,  26  Fed.  Caa. 
No.  15,679. 

"One  ground  for  the  implication  of 
malice,  is  the  nature  of  the  act  of  the 
accused.  If  the  prisoner,  without  such 
provocation  or  excuse  as  the  law  deems 
sufficient  intentionally  struck  a  hatchet 
into  the  nead  of  the  deceased,  and  thereby 
killed  him,  the  law  deems  this  a  malicious 
killing,  and  the  offense  is  murder.  In 
such  a  case,  no  other  evidence  of  malice 
is  required,  than  that  furnished  by  the 
act  itself.  That  being  wicked,  cruel,  and 
barbarous,  the  law  considers  that  it  pro- 
ceeded from  a  wicked  and  depraved  heart, 
fatally  bent  on  mischief."  Per  Mr.  Jus- 
tice Curtis,  charging  a  jury  in  U,  S.  o. 
Armstrong,  (1855)  2  Oirt.  446,  24  Fed. 
Gas.  No.  14,467. 

"  It  is  said  that  malice  may  be*  implied 
from  the  fact  of  killing  with  a  deadly 
weapon.  But  that  rule,  however  correct 
as  an  abstract  proposition,  can  seldom,  it 
is  said,  be  ot  practical  utility  in  ascer- 
taining the  species  of  malice;  for  that 
fact  is  rarely,  if  ever,  presented  in  a  case 
unaccompanied  with  other  facts  and  cir- 
cumstances explaining  the  killing;  and 
when  other  facts  appear,  the  presumption 
as  thus  stated  is  apt  to  mislead."  U.  S. 
V.  Meagher,  (W.  D.  Tex.  1888)  37  Fed. 
876,  per  Maxey,  J.,  charging  a  jury. 

"  We  frequently  find  the  statement  laid 
down  in  reported'  cases  and  by  text  writ- 
ers that  malice  is  to  be  inferred  from  the 
use  of  a  deadly  weapon.  Put  thus  baldly, 
the  statement  of  the  proposition  is  hardly 
fair  to  the  defendant.  It  is  true,  if  that 
is  all  the  evidence  in  the  case.  Proven 
the  death,  proven  the  slaying  with  a 
deadly  weapon  and  stopping  there,  we  are 
warranted  m  inferring  mabce,  and  there- 
fore finding  the  crime  to  be  murder.  But 
it  is  very,  very  rarely  that  that  is  all  the 
evidence  in  the  case.  Your  own  experi- 
ence, from  what  yon  have  heard  and  what 
you  have  read,  certainly  must  have  in- 
structed you  that  there  is  hardly  ever,  if. 


908 


7  FED.  STAT.  ANN.  (2d  Ed.) 


indeed,  ever, —  I  never  heard  of  one, —  a 
case  where  the  only  fact  proved  against 
the  defendant,  or  the  only  fact  proved  in 
his  favor,  was  the  killing  of  the  deoeased 
with  a  deadly  weapon.  And  the  moment 
a  single  other  fact  is  admitted  into  the 
case,  this  statement  of  a  presumption  be- 
comes misleading,  unless  the  jury  bear  in 
mind  the  caution  whidi  I  will  now  give. 
Malice  is  to  be  inferred  from  all  the  facts 
in  the  case.  If  malice  is  found,  it  must 
be  drawn  as  an  inference  from  everything 
that  is  proved  taken  together  and  con- 
sidered as  a  whole.  Every  fact,  no  matter 
how  small;  every  circumstance/ no  matter 
how  trivial,  which  bears  upon  the  ques- 
tion of  malice,  must  be  considered  by  the 
jury  at  the  same  time  that  they  consider 
the  use  of  the  deadly  weapon;  and  it  is 
only  as  a  conclusion  from  all  those  facta 
and  circumatances  that  malice,  if  inferrod 
at  all,  ia  to  be  inferred.  To  murder,  the 
existence  of  malice  is  absolutely  essential. 
If  there  is  no  malice,  and  if  the  homicide 
is  not  excusable,  then  it  must  be  man- 
slaughter." Per  Lacombe,  J.,  charging  a 
jury  in  U.  S.  v.  King,  (E.  D.  N.  Y.  1888) 
S4i  Fed.  302. 

"  If  a  man  shoote  at  another  with  the 
intention  of  killing  him  (and  such  kill- 
ing, if  consummated,  would  be  murder), 
and  kills  a  bystander  or  another,  he  is 
guilty  of  the  murder  of  the  person  killed, 
and  this  would  be  true  whether  the  kill- 
ing of  the  latter  was  due  to  a  mistake  as 
to  his  or  her  identity,  or  recklessness  in 
the  aim  of  one  doing  the  killing."  U.  S. 
V,  Hart,  (N.  D.  Fla.  1908)  162  Fed.  192, 
in  a  charge  to  the  jury. 

If  a  seaman  is  in  a  state  of  great  debil- 
ity and  exhaustion,  so  that  he  cannot  go 
aloft  without  danger  of  death  or  enormous 
bodily  injury,  and  the  facts  are  known  to 
the  master,  who,  notwithstanding,  compels 
the  seaman,  by  moral  or  physical  force,  to 
go  aloft,  persisting  with  brutal  malignity 
in  such  course,  and  the  seaman  falls  from 
the  mast  and  is  drowned  thereby,  and  hie 
death  was  occasioned  by  such  misconduct 
in  the  master,  under  such  circmnstaAces, 
it  is  murder  in  the  Aiaater.  If  there  be 
no  malice  in  the  master,  the  crime  is  re- 
duced to  manslaughter.  U.  S.  v.  Freeman, 
(1827)  4  Mason  606,  26  Fed.  Oas.  No. 
16,162. 

**  Whenever  the  fact  of  killing  is  proved, 
the  law  presumes  it  to  be  founded  in 
malice  until  the  contrary  appear."  U.  S. 
V.  Travers,  (1814)  2  Wheel.  Crim.  (N.  Y.) 
490,  28  Fed.  Oas.  No.  16,637. 

b.  Murder  and  Manslaughter 
Distinguished 

See  also  the  next  following  section  274. 

"The  distinction  between  murder  imd 
manslaughter  is  that  in  the  first  malice  is 
present,  and  in  the  latter  it  is  absent. 
It  is  therefore  necessary  to  give  you  a 
technical  meaning  of  the  word  'malice.' 


Malice  is  defined  as  an  intent  to  do  in- 
jury to  another,  or  a  design  formed  of 
doing  some  mischief  to  anoth^.  It  is 
essential  that  malice  be  shown  in  order 
to  make  the  offense  of  murder.  It  may 
be  inferred  from  the  manner  of  killing. 
If  there  was  a  formed  purpose  to  kill  at 
the  time  of  the  shooting,  it  is  sufficient." 
U.  S.  V,  Hart,  (N.  D.  Fla.  1908)  162 
Fed.  192. 

"The  difference  between  murder  and 
manslaughter  consists  in  the  existence  of 
malice,  express  or  implied,  in  the  one  case, 
aiid  the  absence  of  malice  in  the  other/' 
U.  S.  V.  Oui^rhndge,  { 1868)  6  Sawy.  620, 
27  Fed.  Oas.  No.  15,978. 

2.  MaUee  Aforethought 

"  It  is  said  by  the  supreme  court  of  this 
state  that  malice  aforethou^t,  when  at- 
tempted to  be  defined,  has  been  necessarily 
given  a  more  comprehensive  meaning  than 
enmity  or  ill  will  or  revenge,  and  has 
been  extended  so  as  to  include  all  those 
states  of  the  mind  under  which  ihfi  kill- 
ing of  a  person  takes  place  without  any 
cause,  which  will  in  law  justify,  excuse, 
or  extenuate  the  homicide.  McCoy  v. 
State,  26  Tex.  39."  U.  S.  t?.  Meagher, 
(W.  D.  Tex.  1888)  97  Fed.  875,  per 
Mazey,  J.,  charging  a  jury. 

3.  "  WiUful "  KiUvng 

"The  word  'willful'  as  used  in  con- 
nection with  the  charge  of  murder,  such 
as  that  which  is  preferred  in  this  indict- 
ment against  these  defendants,  means  an 
intentional  killing,  and  not  an  accidental 
killing.  It  means  an  a<;t  which  results 
in  death  that  is  intentionally  done,  and 
one  that  is  not  accidentally  done.  Now, 
there  is  a  great  difference  between  that 
which  is  in  the  law  accidental  and  that 
which  is  intentional.  The  law  fastens  in- 
tent to  every  act  t)iat  is  not  an  accident. 
Every  act  that  produces  death  that  is  oat^ 
side  of  the  definition  of  the  word  'aod* 
dent '  is  intentional  in  the  law,  \i^ether  it 
grows  out  of  a  specific  design  to  take  Ufe 
or  whether  it  grows  out  of  gross  care- 
lessness, or  whether  it  arises  from  a  con- 
dition of  mind  that  prompts  the  possessor 
of  that  mind  to  be  engaged  in  some  other 
wrongful  or  criminal  act,  and  in  the  exe- 
cution of  it  a  life  is  taken.  That  which 
is  an  accident  in  the  law  is  something 
that  occurs  after  the  exercise  of  the  care 
that  the  law  requires  to  be  exercised  to 
prevent  its  occurrence.  When  a  man  ex- 
ercises the  amount  of  legal  care  exacted 
by  law,  and  something  occurs  beyond  that, 
that  is  not  his  wiUful  act  Ilie  Ian- 
recognizes  that  he  does  not  do  it  will- 
fully. But  when  he  does  an  act  which 
naturally  or  reasonably  or  probably,  from 
its  nature,  and  the  way  it  is  done,  pro- 
duces a  certain  result,  that  is  held  to  be 
an  intentional  result,  because  the  act  as 
done   in   that   way   is .  intentional;   and 
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whenever  the  act  is  done,  and  it  is  an  act 
that  may  naturally  or  probably  produce  a 
certain  result,  whenever  the  act  is  done 
intoitionally  the  result  is  intentional. 
For  example,  if  a  man  presents  a  gun  at 
another  and  fires  it  at  him,  the  fact  of 
drawing  the  gun  and  presentinff  it  shows 
that  he  wills  what  he  does,  snows  that 
that  act  is  a  willlul  act  upon  his  part. 
And  when  that  state  of  facts  exists,  the 
act  of  presenting  and  firing  the  gun  is 
recognized  by  common  observation  and 
common  experience  as  a  willful  act.  If 
that  act  produces  death,  because  there  is 
a  known  connection  between  the  act  and 
the  result  which  is  probable,  which  is 
usual,  and  which  is  reasonable,  the  party 
is  said  to  have  intended  the  result,  and 
consequently  to  have  willed  the  result. 
Xow,  intent  is  something  that  can  be  found 
only  by  iiifeienoe.  It  can  only  be  found 
by  the  circumstances  in  the  case,  by  the 
nature  of  the  act  done,  and  the  way  it 
was  done,  and  the  character  of  the  weapon 
used,  bearing  in  mind  that  the  law  holds 
every  man  to  know  the  nature  ot  the 
weapon  that  he  uses,  the  purpose  for 
which  it  is  constructed,  and  the  results 
that  naturally  and  reasonably  are  pro- 
duced by  it.  That  is  recognized  by  the 
law  as  a  matter  of  common  knowledge 
within  the  mind  of  every  man  who  has 
arrived  at  the  years  of  discretion.  For 
that  reason,  when  a  man  presents  a  gun 
or  a  pistol  at  another,  and  riioots  it  at 
him,  the  law  says  he  intends  to  kill  him, 
because  the  killing  is  a  result  that  is 
natural  or  probable  or  reasonable.''  U.  S. 
V.  Boyd,  (W.  D.  Ark.  1890)  45  Fed.  851, 
judgment  reversed  (1802)  142  U.  S.  450, 
12  S.  Ct.  292,  36  U.  S.  (L.  ed.)  1077. 

IL  JuemilABLE  OR  UirJUSTIFlABLB 

Homicide 

1.  Jn  General 

^Homicide  is  jtistifiable  when  commit- 
ted in  either  of  the  following  cases: 
First,  when  resisting  any  attempt  to 
murder  such  person,  or  to  commit  any 
felony  upon  him  or  her,  or  in  any  dwelling 
house  in  which  such  person  shall  be;  or, 
flecondly,  when  committed  in  lawful  de- 
fense of  such  person,  or  his  or  her  hus- 
bsnd,  wife,  parent,  child,  master,  mistress, 
or  servant,  when  there  ehall  be  reasonable 
ground  to  apprehend  a  design  to  commit 
a  felony,  or  to  do  some  great  bodily  in- 
jury, and  there  being  imminent  danger  of 
such  design  being  accomplished,  or  when 
necessarily  committed  in  attempting  by 
lawful  means  to  apjirehend  any  person 
for  any  felony  committed,  or  in  suppress- 
ing any  riot,  or  in  lawfully  keeping  and 
protecting  the  public  peace."  U.  S.  c. 
Hart,  (N.  D.  Aa.  1908)  162  Fed.  192, 
in  a  charge  to  the  jury. 

"  The  law  is,  that  a  man  may  oppose 
.force  to  force,  in  defense  Of  his  person, 


his  family,  or  property,  against  one  who 
Qumifestly  endeavors,  by  surprise,  or  vio- 
lence to  commit  a  felony,  as  murder,  rob- 
bery, or  the  like.  In  this  definition  of 
justifiable  homicide,  the  following  particu- 
lars are  to  oe  attended  to.  The  intent 
must  be  to  commit  a  felony.  If  it  be  only 
to  c<»nmit  a  trespass,  as  to  beat  the 
party,  it  will  not  justify  the  killing  of  the 
aggressor.  No  words  — no  gestures,  how- 
ever insulting  and  irritating  —  not  even 
an  assault,  will  afford  such  justification; 
although  it  may  be  sufficient  to  reduce  the 
offense  from  murder  to  manslaughter." 
U.  S.  V.  Wiltberger,  ( 1819)  3  Wash.  516, 
28  Fed.  Gas.  No.  16,738,  per  Mr.  Justice 
Washington. 

Seamen  have  no  right,  even  in  cases  of 
extreme  peril  to  their  own  lives,  to  sacri- 
fice the  lives  of  passengers,  for  the  sake 
of  preserving  their  own.  On  the  contrary, 
being  common  carriers,  and  so  paid  to 
protect  and  carry  the  passengers,  the  sea- 
men, beyond  the  number  necessary  to 
navigate  the  boat,  in  no  circumstances 
can  claim  exnnption  from  the  common  lot 
of  the  passengers.  U.  S.  t?.  Holmes, 
(1842)  1  Wall.  Jr.  C.  C.  1,  26  Fed.  Gas. 
No.  15,383. 

2.  Threats 

''Mere  threats  against  the  pexaan  or* 
life  of  another,  without  anv  attempt  at 
execution,  will  not  justify  homicide,  nor 
even  when  such  attempt  is  made,  unless 
the  danger  be  so  imminent  as  not  to  ad- 
mit of  any  delay  in  meeting  it  on  the 
part  of  the  assailed."  U.  S.  v.  Outer- 
bridge,  (1868)  5  Sawy.  620,  27  Fed.  Gas. 
No.  15,976. 

3.  Provooatum  by  Wofds 

''No  language  or  manner,  however  re-' 
proachful  or  insulting,  not  open  violence 
to  the  person  of  the  most  ignomimioua 
(^racter,  will  justify  the  aggrieved  in 
slaying  tne  aggressor;  he  can  only  ba 
justified  or  excused  by  showing  his  own 
life  to  have  been  in  jeopardy."  U.  S.  e. 
Gilliam.  (1888)  1  Hayw.  A  H.  (D.  C.) 
109,  25  Fed.  Gas.  No.  15,205a. 

"  No  words  applied  by  one  man  to  an- 
other will  justify  the  use  of  a  deadly 
wei^n  nor  can  they  be  the  lawful 
occasions  of  that  '  heat '  which  would  re- 
duce the  act  of  killing  from  murder  to 
manslaughter.  If  a  man  returns  {provok- 
ing language  bv  a  blow  from  an  instru- 
ment calculated  to  produce  death,  and 
death  follows,  the  act  will  be  murder." 
U.  S.  V.  Carr,  (1872)  1  Woods  480,  25 
Fed.  Ow.  No.  14,732. 

4.  Self-defense 

In  Owens  v.  U.  S.,  (C.  G.  A.  9th  Cir. 
1904)  130  Fed.  279,  64  G.  C.  A.  626, 
a  conviction  of  murder  was  reversed  be- 
cause the  trial  court,  in  charging  the 
jury,  "ignored  the  well-settled  doctrine 
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that  where  one  is  attacked  by  aaather 
with  a  deadly  weapon,  the  party  attacked 
may,  if  he  does  ao  honestly  and  in  good 
faith,  safely  act  in  the  light  of  his  sur- 
roundings, and  on  the  appearances  to 
him  at  the  time,  for  the  court  distinctly 
and  specifically  instructed  the  jury  that  of 
the  necessity  of  the  defendant's*^  protect- 
ing himself  'you  are  to  judge,  and  not 
the  defendant,  and  you  are  to  judge  from 
the  evidence  in  the  case  * ;  that  is  to  say, 
upon  the  evidence  ^ven  at  the  trial  the 
jury  was  to  determme  whether  or  not  it 
was  necessary  for  the  defendant  to  kill  the 
deceased  in  order  to  protect  himself,  with- 
out reference  to  the  appearances  to  the 
defendant  of  existing  conditions  at  the 
time  of  the  encounter." 

"  Under  the  law  a  person  has  the  right 
to  resist  the  application  of  force  to  him- 
self with  force  {iroportioned  to  the  attauck. 
It  used  to  be  said  that  the  offense  threat- 
ened must  be  a  felony  in  order  to  justify 
the  taking  of  life  in  resisting.  That  is  a 
▼ery  unsatisfactory  rule  for  jurymen,  be- 
cause the  distinction  between  felony  and 
misdemeanor  is  frequently  regulated  by 
statute;  it  varies  in  the  different  states, 
and  is  not  one  within  the  genera!  knowl- 
edge of  most  laymen.  Therefore  I  in- 
struct you  that  the  rule  to  be  followed  is 
this,  which  you  will  find  more  convenient 
for  your  deliberation:  If  an  assailant 
comes  against  me  with  a  deadly  weapon, 
apparently  meaning  to  use  it,  or  if  with- 
out such  weapon  he  assails  me,  breathing 
forth  threatenings  and  slaughter,  or  by 
any  other  means  indicating  that  it  is  his 
intention  to  inflict  upon  me  a  beating  of 
such  a  character  as  to  imperil  life,  or  to 
maim  me,  or  do  me  grievous  bodily  harm, 
then  I  mky  take  life,  when  necessary  to 
repel  the  assault.  That  is  the  general 
rule,  and  I  have  no  doubt  that  it  com- 
mends itself  to  your  good  sense.  But,  like 
idl  rules,  it  must  be  studied  with  ita 
qualifications;  and  the  first  qualification 
to  which  I  desire  to  call  your  attention 
is  this:  It  is  my  duty  when  attacked  to 
retreat  as  far  as  the  fierceness  of  the 
assault  would  permit.  It  used  to  be  said 
that  it  was  the  duty  of  the  assailed  to 
retreat  to  the  ditch  or  to  the  wall.  That 
picturesque  expression  was  coined  before 
the  days  of  fire-arms,  when  every  man 
who  walked  the  streets  of  London  walked 
with  his  weapons  by  his  side, —  his  rapier 
or  hia  dagger,  his  quarter-staff  or  single- 
stick. It  is  not  adapted  for  our  use  now; 
and  even  when  it  was  coined  it  was  ill- 
adapted  to  its  purpose,  for  a  man  might 
be  assailed  at  a  place  where  there  was 
neither  ditch  nor  wan  within  three  miles. 
The  rule  laid  down  by  later  authorities 
and  sanctioned  by  text  writers  of  ability 
is  this:  It  is  the  duty  of  the  assailed 
to  abstain  from  the  infliction  of  death 
until  he  has  retreated  as  far  as  he  can 
with  s«ifety  to  himself.    Here  let  me  call 


your  attention  to  a  very  apt  illustration 
which  is  used, —  whether  m  a  reported 
case  or  whether  as  the  expresnon  of  a 
text  writer  I  am  not  certain,  but  it  is  a 
convenient  illustration  to  have  before 
you.  Manslaughter  and  excusable  homi- 
cide, as  you  will  see  later  on,  approach 
each  other  very  nearly,  and  the  distinc- 
tion between  them  is  thus  indicated :  '  In 
excusable  homicide  the  slayer  could  not 
escape  if  he  would;  in  manslaughter  he 
would  not  escape  if  he  could.'  That  il- 
lustration very  happily,  in  a  few  words, 
points  out  the  distinction  between  tlie 
exercise  of  the  right  of  excusable  homicide 
and  the  crime  of  manslaughter."  U.  S.  r. 
King,  (£.  D.  N.  Y.  1888)  U  Fed.  302, 
per  Lacombe,  J.,  charging  a  jury. 

In  U.  S.  i.  Lewis,  rw.  D.  Tex.  1901)  111 
Fed.  630,  the  court  instructed  the  jury: 
"It  is  said  by  a  learned  author  (and 
you  are  ao  instructed)  that  in  fact  and 
experience  the  boundaries  separating 
homicide  in  self-defense  and  manslau|^ter 
are  in  some  instances  scarcely  perceivable, 
though  in  conuderation  of  law  they  have 
been  fixed.  In  both  cases  it  is  supposed 
that  passion  has  kindled  on  each  side,  and 
blows  have  passed  between  the  parties; 
but  in  the  case  of  manslaughter  it  is  pre- 
sumed that  the  combat  on  both  sides  nas 
continued  to  the  time  the  mortal  stroke 
was  given,  or  that  the  party  giving  such 
strc^e  was  not  at  that  time  in  imminent 
danger  of  death.  And  the  true  criterion 
between  them  is  stated  to  be  this :  When 
both  parties  are  actually  combatting  at 
the  time  the  mortal  stroke  was  given,  the 
slayer  is  guilty  of  manslaughter;  but  if 
the  slayer  has  not  begun  to  nght,  or,  hav- 
ing b^un,  Mideavors  to  decline  any 
further  struggle,  and  afterwards^  being 
closely  pressed  by  his  antagonist,  kills 
him  to  avoid  his  own  destruction  or  the 
infliction  upon  himself  of  serious  bodily 
injury,  this  is  homicide  excusable  by  self- 
defense.  Before  a  person  can  avail  him- 
self of  the  defense  that  he  used  a  weap<m 
in  defense  of  his  ovna.  life,  the  jury  must 
be  satisfied  from  the  testimony  that  the 
defense  was  necessary,  that  he  did  all  he 
could  consistently  with  his  own  safety  to 
avoid  it,  and  that  it  was  necessary  to 
protect  his  own  life,  or  to  protect  himself 
from  such  serious  bodily  harm  as  wt>uld 
give  him  a  reasonable  apprehension  that 
his  life  was  in  immediate  danger.  If  he 
used  the  weapon,  having  no  oUier  means 
of  resistance,  and  if  he  retreated  as  far 
as  he  could  with  safety  to  himself,  the 
homicide  would  be  excusable.  3  Russ. 
Grimes  (6th  Kd.)  207,  208.  To  Ulustrate: 
If,  not  having  brought  the  trouble  upon 
myself,  an  assailant  comes  against  me 
with  a  deadly  weapon,  apparently  mean- 
ing to  use  it,  and  manifests  that  it  is  his 
intiention  to  take  my  life  or  to  inflict  upon 
me  great  bodily  harm,  then  I  may  kill 
him,  when  necessary  to  repel  the  aaaaulti 
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to  save  my  own  life,  or  to  protect  myself 
from  great  bodily  injury ;  and  in  such  case 
the  homicide  would  be  excusable  in  law. 
That  is  the  general  rule,  but  it  must  be 
taken  with  its  qualifications.  And  (1) 
it  is  my  duty  wlien  attacked  to  retreat 
as  far  as  tibe  fierceness  of  the  assault  will 
permit;  that  is,  it  is  the  duty  of  the 
person  assailed  to  abstain  from  the  inflic- 
tion of  death  until  he  has  retreated  as 
far  as  he  can  with  safety  to  himself. 
(2)  The  danger  apprehended  from  the  as- 
sailant need  not  oe  actually  imminent 
and  irremediable.  It  need  only  be  appar- 
ently so;  tiiat  is,  the  belief  of  danger  that 
the  assailed  person  has  must  be  an  honest 
and  sincere  belief,  and  it  must  not  be 
n^ligently  formed,  but  it  must  be  founded 
upon  reasonable  ii^ounds.  And,  in  deter- 
mining whether  it  is  founded  upon  reason- 
able grounds,  the  jury  are  not  to  conceive 
of  some  ideally  reasonable  person,  but 
they  are  to  put  themselves  in  the  position 
of  the  assailed  person,  with  his  physical 
and  mental  equipment,  surrounded  with 
the  circumstances  and  exposed  to  the  in- 
fluences with  which  he  was  surrounded 
and  to  whidi  he  was  exposed  at  the  time. 
If,  with  these  tests  applied, —  that  the  be- 
lief is  honest  and  sincere;  that  it  is  not 
n^ligoitly  formed,  but  is  reasonably 
grounded, —  the  jury  are  satisfied  that 
there  was  then  an  apparently  imminent 
danger  of  death  or  serious  bodily  harm 
to  the  person  assailed,  he  is  entitled  to 
act  upon  the  appearances.  U.  S.  r.  King, 
[£.  D.  N.  Y.  18S8]  34  Fed.  308,  309." 

In  a  trial  for  homicide  the  court  held 
that  the  moment  a  man  is  bound  to  re- 
treat, is  that  in  which  the  danger  becomes 
ai^Nirent;  up  to  that  time  there  is  nothing 
to  retreat  from;  he  is  obliged  to  retreat 
if  he  can  safely;  but  if  by  reason  of  the 
fierceness  of  attack,  he  is  prevented  from 
moving  away,  the  law  does  Jiot  require  it 
of  him;  but  he  is  exousea  in  the  same 
manner  as  if  he  fled.  If,  under  these  oi^ 
cumstances,  he  ^ives  his  assailant  a 
mortal  wound  it  is  a  case  of  justifiable 
homicide.  U.  S.  v.  Herbert,  (1856)  2 
Hayw.  &  H.  (D.  C.)  210,  26  Fed.  Ca«. 
Ko.  15,364a. 

Mliere  an  ofllcer,  lawfully  engaged  in 
tlie  attempt  to  execute  proeess  command- 
ing an  arrest,  is  resisted  by  the  party  to 
be  arrested,  in  such  manner  that  hue  is 
obliged  to  take  the  life  of  the  latter  in 
self-defense,  he  is  justified  by  his  process 
in  so  doing.  U.  S.  v.  Jailer,  (1867)  2 
Abb.  265,  26  Fed.  Gas.  No.  15,463. 

If  a  person  charged  with  an  offense 
against  the  law,  after  making  public 
threats  against  the  life  of  an  officer  or- 
dered to  arrest  him,  when  that  officer  pro- 
ceeds to  make  the  arrest,  so  acts  with 
rifle  in  hand,  as  to  make  that  officer  be- 
lieve that  he  intends  to  execute  his  pre- 
vious threat,  the  officer  is  justified  in  the 
instsAt  of  danger  to  himself  in  taking  the 


life  of  the  person  to  be  arrested.  U.  8. 
t7.  Rice,  (1875)  1  Hughes  560,  27  Fed. 
Gas.  Ko.  16,153. 

On  a  trial  for  alleged  murder  of  one 
Gatlin  on  a  military  reservation  the  ooiurt 
charged  the  jury  as  follows:  "The  court 
charges  you  that  if  you  believe  from  the 
evidence  that  the  d^endant  was  a  tres- 
passer on  the  military  reservation  at  Ft 
Barrancas,  Fla.,  at  the  time  the  deceased 
was  killed,  and  was  waiting  around  the 
room  of  Annie  Hart  with  the  intent  and 
purpose  of  bringing  on  a  difficulty,  and, 
further,  that  the  defendant  himself  broo^t 
on  the  difficulty  with  Gatlin,  from  which 
deceased  met  his  death  fr<Mn  a  shot  fired 
by  the  defendant,  the  defendant  cannot 
plead  self-defense  to  justify  such  killing." 
U.  S.  V.  Hart,  (N.  D.  Fla.  1908)  162  Fed. 
192. 

5.  By  Officer  to  Prevent  Bsoape 

"The  general  rule  is  well  settled,  l^ 
elementary  writers  upon  criminal  law, 
that  an  officer  having  custody  of  a  person 
charged  with  felony  may  take  hift  life, 
if  it  becomes  absolutely  necessary  to  do 
so  to  prevent  his  escape;  but  he  may  not 
do  tills  if  he  be  charged  simply  with  a 
misdemeanor;  the  theory  of  the  law  being 
that  it  is  better  that  a  misdemeanant  es- 
cape than  that  human  life  be  taken.  I 
doubt,  however,  whether  this  law  would 
be  strictly  applicable  at  the  present  day. 
Suppose,  for  example,  a  person  were 
arrested  for  petit  larceny,  which  is  a 
felony  at  the  common  law,  might  an  officer 
under  any  circumstances  be  Justified  in 
killing  him?  1  think  not  The  punish- 
moit  IS  altogether  too  disproportioned  to 
the  magnitude  of  the  offense.'*  Per  Brown 
J.,  in  U.  S.  aark,  (B.  D.  Mich.  1887)  81 
Fed.  7ia 

III.   IK8ANITT,  DBLI^XTIC,  OB 

Intoxication 

1.  Inaanity 

"Although  the  person  was  laboring  un- 
der partial  insanity,  if  he  still  understood 
the  nature  and  character  of  the  act  and 
its  consequences,  and  had  a  knowledge 
that  it  was  wrong  and  criminal,  and 
mental  power  sufficient  to  apply  tliat 
knowledge  to  his  own  case,  and  to  know 
that  if  he  did  the  act  he  would  do  wrong 
and  deserve  punishment,  such  partial  in- 
sanity  was  not  sufficient  to  exempt  him 
from  criminal  responsibility.  .  .  .  If  he 
understands  the  nature  of  his  act,  if  he 
knows  his  act  is  criminal,  and  that  if  he 
does  it  hewilldowTcmgand  deserve  nuniah' 
mcnt,  then,  in  the  juc^^ment  of  the  law,  he 
has  a  criminal  int^t,  and  is  not  so  far  in- 
sane as  to  be  exempt  from  criminal  respon- 
sibility. On  the  other  hand,  if  he  is  under 
such  delusion  as  not  to  understand  the 
nature  of  his  act,  or  if  he  has  not  suffi- 
cient memory  and  reason  and  judgment 
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to  know  that  he  i«  doinff  wrong,  or  not 
sufficient  conscience  to  digcem  that  his 
act  is  criminal  and  deserving  punishment, 
then  he  is  not  responsibile.''  U.  S.  r. 
Holmea,  (1858)  1  Cliff.  98,  26  Fed.  Cas. 
No.  16,382. 

2.  Deliriwn  Tremens  or  Intoxication 

**  Insanity  to  be  available  ae  a  defense, 
muet  reach  the  degree  of  failure  to  under- 
stand the  difference  between  right  and 
wrong.  Drunkenness  is  not  an  excuse 
for  crime  but  the  long-continued  use  of 
alcohol  or  other  drugs,  even  though  volun- 
tary, may  produce  delirium  tremens,  or 
other  mental  derangement  violent  enough 
to  amount  to  insanity,  and  make  its 
victim  not  responeible  under  the  law. 
Intoxication,  or  delirium,  from  a  drug 
used  with  knowledge  that  it  is  likely  to 
produce  intoxication  or  delirium  obviously 
stands  on  the  same  footing  as  intoxication 
from  alcohol.  A  patient  is  not  preHumed 
to  know  that  a  physirian's  prescription 
may  produce  a  dangerous  frenzy."  i'erkins 
V.  U.  S.,  (C.  C.  A.  4th  Cir.  1915)  !i28 
Fed,  408,  142  C.  C.  A.  638,  in  which  case 
a  judgment  of  conviction  of  manslaughter 
by  shooting  with  a  pistol  was  reversed 
principally  for  error  of  the  trial  court  in 
instructing  the  jury  that  there  was  no 
evidence  of  delirium  tremens  excep't  the 
testimony  of  a  physician  that  the  symp- 
toms described  to  him  by  the  defendant, 
and  his  attitude  at  the  time,  made  him 
think  he  was  on  the  verge  of  delirium 
tremens.  The  Circuit  Court  of  Appeals 
reviewed  the  evidence  and  said :  *'  From 
the  foregoing  statement  of  the  circum- 
stances it  seenvs  plain  that  the  real  issues 
were  whether  the  defendant  killed  the 
deceased  while  Insane,  or  in  such  a  con- 
dition of  heat  and  passion  due  to  stimu- 
lants ae  would  reduce  the  killing  from 
murder  to  voluntary  manslaughter.  .  .  . 
TTie  evidence  shows  beyond  doubt  that  if 
the  defendant  was  chargeable  as  a  sane 
man  with  any. intention  at  all,  the  firing 
of  the  pistol  at  the  deceased  showed  an 
intention  to  kill.  .  .  .  That  the  defend- 
ant was  in  some  sort  of  delirium  when 
he  committed  the  hooiicide  seems  evident. 
The  pivotal  issue  was  this:  If  delirium 
amounting  to  insanity  was  produced  by 
the  dose  of  chloral,  taken  in  good  faith  in 
accordance  with  the  doctor's  prescription, 
under  the  belief  that  it  would  be  a  seda- 
tive, and  in  that  state  of  delirium  the  de- 
fendant committed  the  homicide,  he  would 
not  be  guilty  of  any  legal  offense,  al- 
though the  chloral  might  have  been  harm- 
less but  for  a  settled  state  of  mental  dis- 
order produced  by  habitual  drinking.  If, 
on  the  other  hand,  the  defendant  was  not 
thrown  into  this  condition  by  the  pre- 
scribed dose  of  chloral,  but  by  an  excessive 
quantity,  taken  after  he  had  realized  the 
bad  effects,  if  any,  of  the  small  quantity 
prescribed,  or  taken  with  notice  frcmi  any 


source  that  it  might  put  him  ofut  of  hU 
reason,  then  he  would  be  responsibile  for 
the  risk  which  he  knowingly  assumed  in 
taking  a  larger  quantity,  and  for  his  ac- 
tion in  the  delirium  which  ensued.** 

In  U.  S.  V.  Drew,  (1828)  5  Mason  28, 
25  Fed.  Cas.  No.  14,903,  where  defendant 
was  acquitted  of  the  charge  of  murder  on 
a  ship,  evidently  on  the  ground  that  he 
was  at  the  time  afllicted  with  delirium 
tremens,  Mr.  Justice  Story  had  instructed 
the  jury  as  foiiowis:  "We  are  of  opinion, 
that  the  indictment  upon  these  admitted 
facts  cannot  be  maintained.  The  prisoner 
was  unquestionably  insane  at  the  time  of 
committing  the  offense.  And  the  question 
made  at  the  bar  is,  whether  insanity, 
whose  remote  cause  is  habitual  drunken- 
ness is,  or  is  not,  an  excuse  in  a  court  of 
law  for  a  homicide  committed  by  the 
party,  while  so  insane,  but  not  at  the  time 
intoxicated  or  under  the  influence  of 
liquor.  We  are  clearly  of  opinion,  that 
insanity  is  a  competent  excuse  in  such  a 
case.  In  general,  insanity  is  an  excuse  for 
the  commission  of  every  crime,  because  the 
party  has  not  the  possession  of  that  rea- 
son, which  includes  responsibility.  An  ex- 
ception is,  when  the  crime  is  committed  by 
a  party  while  in  a  fit  of  intoxication,  the 
law  not  permitting  a  man  to  avail  himself 
of  the  excuse  of  nis  own  gross  vice  and 
misconduct,  to  shelter  himself  from  the 
legal  consequences  of  such  crime.  But  the 
crime  must  take  place  and  be  the  imme- 
diate result  of  the  fit  of  intoxication,  and 
while  it  lasts;  and  not,  as  in  this  case, 
a  remcAe  consequence,  superinduced  by  the 
antecedent  exhaustion  of  the  party,  aris- 
ing from  gross  and  habitual  drunkenness." 

''Although  delirium  tremens  is  the  prod- 
uct of  intemperance,  and  therefore  *  in 
some  sense  is  voluntarily  brought  on,  yet 
it  is  distinguishable,  and  by  the  law  is 
distinguished,  ^om  that  madness  which 
sometimes  accompanies  drunkenness.  If  a 
pei«on  suffering  under  delirium  •  tremens 
is  so  far  insane  as  I  have  described  to  be 
necessary  to  render  him  irresponsible,  the 
law  does  not  punish  him  for  any  crime  he 
may  commit.  But  if  a  person  commits  a 
crime  under  the  immediate  influence  of 
liquor,  and  while  intoxicated,  the  law  does 
punish  him,  however  mad  he  may  have 
been.  It  is  no  excuse,  but  rather  an 
aggravation  of  his  offense,  that  he  first 
deprived  himself  of  his  reason  before  he 
did  the  act."  U.  S.  p.  McOlue,  (1851)  1 
Cart.  1,  26  Fed.  Cas.  No.  15,679. 

IV.  Prosecution  fob  Offense 

1.  LimitaHon 

Prior  to  the  enactment  of  the  text  sec- 
tion it  was  held  that  an  indictment  for 
having  maliciously  shot  and  wounded  a 
certain  person  on  board  an  American 
schooner  "  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States, 
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and  out  of  the  jurisdiction  of  any  par- 
ticular state/'  from  which  wound  such 
person  died  in  a  ho&pital  on  afaLore, 
not  within  such  jurisdiction,  charged  an 
offense  w^hich  was  subject  to  tlie  limitation 
of  three  years  in  R.  S.  sec.  1043,  in 
Crdunal  Law,  vol.  2,  p.  692.  U.  S.  v. 
Hewecker,  (S.  D.  N.  Y.  W»6)  79  Fed.  59, 
in  which  case  it  was  said  to  be  neces- 
sary in  order  to  constitute  the  offense  of 
"murder"  that  the  blow  and  death 
happen  under-  the  same  sovereignty.  On 
that  point,  liowever,  see  now  see.  836, 
infra,  this  titio. 

2.  Former  Jeopardy 

Where,  upon  an  indictment  for  murder 
in  the  first  degree,  the  jury  finds  the  de- 
fendant guilty  of  murder  in  the  second  de- 
gree, and  he  appeals  and  obtains  a  new 
trial,  it  amounts  to  a  waiver  of  the  plea 
of  former  jeopardy,  and  he  may  be  tried 
the  second  time  for  murder  in  the  first 
degree.  U.  S.  r.  Gonzales,  (W.  D.  Wash. 
1913)  206  Fed.  239. 

3.  Accessory  Before  the  Fad 

This  statute  does  not  punish  the  oifenae 
of  being  accessory  before  the  fact.  The 
federal  courts  have  no  common-law  juris- 
diction and  are  only  authorized  to  try  and 
punieh  such  crimes  as  Congress  expressly 
or  by  necessary  implication  has  visited 
with  known  and  certain  penalties.  U.  S. 
r.  Ramsay,  (1847)  Hempst.  481,  27  Fed, 
Cas.  No.  16,115. 

4.  Indioimeni 

a.  Joinder  of  Offenses 

Where  two  murders  were  alleged  to 
have  been  committed  by  the  defendant  on 
the  same  day,  and  in  the  same  county  and 
district,  and  it  djd  not  affirmatively  ap- 
pear from  the  indictment  that  they  were 
the  result  of  one  transaction,  or  that  they 
were  "  committed  together,"  but  the  in- 
dictment showed  upon  its  face  that  the 
two  offenses  were  of  the  same  class  or 
grade  of  crimea,  and  subject  to  the  same 
punishment,  both  crimes  were  properly 
joined  in  the  one  indictment,  in  separate 
counts.  Pointer  v.  U.  S.,  (1894)  151  U. 
S.  396,  14  S.  Ot.  410,  88  U.  S.  (L.  ed.) 
208. 

b.  Jurisdictional  Averments 

An  indictment  for  murder  alleging 
that  it  was  committed  **  within  the  Fort 
Worden  Military  Reservation,  a  place  un- 
der the  exclusive  jurisdiction  of  the 
Tnited  States,"  alleges  with  sufficient 
clearness  that  such  reservation  was  under 
the  exclusive  jurisdiction  of  the  United 
States  at  the  time  of  the  murder.  Holt 
r.  U.  S.,  (1910)  218  U.  S.  245,  31  S.  Ct 
2,  54  U.  S.  (L.  ed.)  1021,  20  Ann.  Cas. 
1138. 

7  F.  S.  A.—  30 


An  indictment  alleging  the  offense  to 
have  been  committed  ''on  the  high  seas 
and  within  the  jurisdiction  of  this  court, 
and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States  ox 
America,  and  out  of  the  jurisdiction  of 
any  particular  state  oi  the  said  United 
States  of  America,  in  and  on  board  of  a 
certain  American  vessel,"  is  sufficient  to 
show  the  locality  of  the  offense.  Anderson 
t;.  U.  S.,  (1898)  170  U.  S.  481,  18  S.  Ct. 
689,  42  U.  S.  (L.  ed.)  1116.  See  also  St. 
Clair  V.  U.  S.,  (1894)  154  U.  S.  134,  14 
S.  Ct.  1002,  36  U.  S.  (L.  ed.)  936. 

Indictmenta  foimded  on  this  statute 
niust  allege  that  the  offense  waa  com- 
mitted out  of  the  jurisdiction  of  any  par- 
ticular state  as  well  as  that  it  was  o<Nn- 
mitted  upon  the  high  seas.  U.  8.  v. 
Plumer,  (1S59)  3  Cliff.  28,  27  Fed.  Caa. 
No.  16,056. 

An  allegation  that  the  ship  is  owned 
and  belongs  to  certain  citizens  of  the 
United  States  is  sufficient  as  an  averment 
that  the  ship  was  a  vessel  of  the  United 
States  within  the  meaning  of  the  statutes 
f^iving  jurisdiction  to  the  Circuit  Courts 
in  criminal  cases.  U.  S.  r.  Plumer, 
(1859)  3  Cliff.  28,  27  Fed.  Cas.  No. 
16,056. 

In  U.  S.  V.  Demarchi,  (1862)  6  Blatchf. 
84«  25  Fed.  Cas.  No.  14,944,  the  indictment 
for  murder  on  the  high  seas  alleged  that 
it  was  committed  on  board  of  the  ship 
Blondel,  "owned  by  a  certain  person  or 
persons  to  the  said  jurors  unknown,  being 
a  citizen  or  citizens  of  the  United  States 
of  America."  Overruling  a  motion  to  arrest 
judgment  on  the  ground  that  it  was  not 
alleged  that  the  Blondel  was  an  American 
vessel,  Shipman,  J.  said:  '*  The  argument 
is,  that,  the  jurisdiction  of  the  courts  of 
the  United  States  not  being  unlimited, 
over  crimes  committed  upon  all  vessels  on 
the  high  seas,  it  must  be  confined  to 
American  vessels,  that  is,  vessels  whose 
nationality  is  fixed  and  determined  by 
registration  in  conformity  with  the  navi- 
gation laws  of  the  country,  and  that  this 
national  character  of  the  vessel  must  be 
alleged  in  the  indictment,  unless  the  de- 
fendant is  described  as  a  citizen  of  the 
In i tod  States.  ...  It  was  expressly 
decided,  in  U.  8.  v.  Klintock,  [1820]  5 
Whesit.  [18  U.  S.]  144,  [5  U.  S.  (L.  ed.) 
55]  that  the  act  on  which  this  indictment 
is  founded  extends  to  all  persons,  on  board 
of  all  vessels  which  throw  off  their  na- 
tional character,  by  cruising  piratically 
and  committing  piracy  on  other  vessels. 
Thie  indictment  charges  a  piratical  mur- 
der, and,  if  the  court  has  jurisdiction  to 
try  such  a  case,  where  the  offense  was 
committed  on  board  of  a  vessel  having  no 
national  character,  it  is  clear  that  no 
national  character  need  be  alleged  in  the 
indictment.  It  is  quite  true,  that  the 
proof  in  any  given  case  may  disclose  the 
fact  that  the  offense  was  conunitted  on 
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I)oard  of  a  foreign  ship,  sailing  under  a 
foreign  flag,  by  a  foreigner,  and  upon  a 
foreigner,  and  tliat  the  crime  was,  there- 
fore, one  merely  against  another  govern- 
ment. On  such  a  discloaure,  it  would  be 
the  duty  of  the  court  to  dismiss  the  case. 
But  it  is  not  necessary  for  an  indictment, 
when  the  offense  comes  within  a  general 
jurisdiction  of  the  court,  to  exclude,  by 
descriptive  terms,  every  possible  exemp- 
tion of  the  defendant  from  that  juris- 
diction. If  the  offense  is  of  such  a  char- 
acter that  the  court  can  entertain  the 
case,  although  the  vessel  has  no  national 
character,  no  national  character,  as  has  al- 
ready been  remarked,  need  be  alleged ;  and 
it  would  seem  equally  clear,  that  the  pos- 
sibile  foreign  nationality  of  the  vessel 
need  not  be  negatived  in  the  indictment." 

c.  Charge  of  Aiding  and  Abetting 

An  indictment  is  good  which  charges 
the  prisoners  with  murder  by  doing  acts 
aiding  and  abetting  its  perpetration  in 
their  presence.  U.  S.  v.  rK)uglas8,  (1851) 
2  Blatchf.  207,  25  Fed.  Cas.  No.  14,989. 
See  U.  S.  V.  Ross,  (1813)  1  Gall.  624, 
Fed.  Gas.  No.  16,196.  See  section  332, 
infra,  this  title. 

6.  Election  of  Counts 

Where  the  two  counts  of  an  indict- 
ment for  murder  differed  from  each  other 
only  in  stating  the  manner  in  which  the 
murder  was  committed,  and  testimony 
was  introduced  tending  to  show  that  de- 
ceased had  been  shot  in  the  forehead,  and 
also  hit  on  the  head  witli  a  hammer,  the 
question  whether  the  prosecution  should 
be  compelled  to  elect  on  which  count  to 
proceed  was  a  matter  purely  within  the 
discretion  of  the  court,  and  there  was 
no  error  in  refusing  to  require  such  elec- 
tion. Pierce  v.  U.  S.,  (1896)  160  U.  S. 
366,  16  S.  Ct.  321,  40  U.  8.  (L.  ed.)  454. 

Where  an  indictment  charging  two  mur- 
ders in  separate  counts  showed  that  they 
were  committed  on  the  same  day,  in  the 
same  county  and  district,  and  with  the 
same  kind  of  instriunent,  there  was  no 
abuse  of  di8creti(m  in  overruling,  at  the 
beginning  of  the  trial  and  before  the 
facts  were  disclosed,  the  defendant's  mo- 
tion for  an  election  by  the  government 
between  the  two  charges  of  murder. 
Pointed  r.  U.  S.,  (1894)  161  U.  S.  396, 
14  8.  Ot  410,  38  U.  S.   (L.  ed.)  208. 

6.  Question  of  Law  for  Cowrt 

Construction  of  instrument. —  Whether 
an  instriunent  executed  bv  a  state  and 
introduced  in  evidence  ceded  to  the  United 
States  exclusive  jurisdiction  over  certain 
land  and  territory  is  a  question  of  law 
for  the  court.  U.  S.  f.  Hart,  (N.  D.  Fla. 
1908)    162  Fed.  192. 

Axid  in  U.  S.  t?.  Lewis,  (W.  D.  Tex. 
1901)    Ul  Fed.  630,  on  a  trial  for  mur- 


der, where  tlie  government  insisted  that 
the  chief  executive  of  Texas,  acting  pur- 
suant to  a  general  law  of  the  state,  had, 
by  public  proclamation,  ceded  to  the 
United  States  exclusive  jurisdiction  over 
the  site  or  territory  occupied  by  the  mili- 
tary station  or  post  of  Ft.  Sam  Houston, 
the  court  instructed  the  jury:  '^A  copy 
of  that  proclamation,  duly  authenticated 
by  the  secretary  of  state,  has  been  ad- 
mitted in  evidence.  You  are  charged,  as 
a  matter  of  law,  that  the  instrument 
executed  by  the  governor  of  the  state  of 
Texas  which  is  in  evidence  before  you 
cedes  to  the  United  States  exclusive  juris- 
diction over  the  lands  therein  particu- 
larly described."  The  same  instruction 
was  given  with  regard  to  the  same  procla- 
mation in  U.  S.  r.  Meagher,  (W.  D.  Ter. 
1888)  37  Fed.  876. 

7.  Bwrden  of  Proof 
a.  In  General 

*'  It  is  incumbent  on  the  government  to 
prove,  beyond  a  reasonable  doubt,  the 
truth  of  every  fact  in  the  indictm^t 
necessary,  in  point  of  law,  to  constitute 
the  offense."  U.  S.  «.  McOlue,  (1851)  1 
Curt.  1,  26  Fod.  Cas.  No.  16,679. 

b.  Within   Federal  Jurisdiction 

The  burden  is  upon  the  government  to 
prove  that  an  aUeged  homicide  was  com- 
mitted at  a  place  within  the  jurisdiction 
of  the  United  States  as  defined  in  the 
text  section.  U.  S.  v.  Lewis,  (W.  D.  Tex. 
1901)   111  Fed.  630. 

The  burden  of  proof  is  upon  the  govern- 
ment to  prove  beyond  a  reasonable  doubt 
that  the  offense  was  committed  at  apla^x 
within  the  exclusive  jurisdicti<Hi  of  the 
United  States  where  the  jurisdiction  of 
the  court  depends  upon  that  fact.  U.  S. 
r.  HaJTt,  (N.  D.  Fla.  1908)   162  Fed.  192. 

c.  Corpus  Delicti 
In  the  trial  of  an  indictment  for  mur- 
der, alleged  to  have  been  committed  on 
the  high  seas,  on  an  averment  that  the 
deceas^  was  thrown  into  the  sea  and 
drowned,  direct  and  positive  evidence  as 
to  the  corpus  delicti  is  not  required. 
Evidence  that  for  several  days  before  and 
after  the  night  the  deceased  was  missing 
no  vessels  were  seen,  is  competent,  as  the 

i'ury  might  be  left  in  doubt  as  to  whether 
le  was  rescued  after  being  thrown  into 
the  sea.  St.  Clair  t\  U.  S.,  (1894)  164 
U,  S.  134,  14  S.  Ct.  1002,  38  U.  S.  (L. 
ed.)   936. 

On  an  indictment  for  murder,  by  throw- 
ing a  child  overboard,  the  burden  was  on 
the  government  to  prove  (where  such  de- 
fense was  set  up)  that  the  child  had  not 
died  in  a  fit  before  it  was  thrown  over- 
board. U.  S.  V,  HewBon,  ( 1844)  26  Fed. 
Cas.  No.  16,360. 
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d.  Malice 

^Malice  being  an  essential  element  of 
murder,  ...  in  proving  malice,  like  any 
other  fact,  the  burden  is  on  the  govern- 
ment to  prove  bevond  a  reasonable  doubt." 
U.  S.  V.  Hart,  (N.  D.  Fla.  1908)  162  Fed. 
192. 


8.  Admissihility  and  Weight  of  Evidence 
a.  Place  Within  Jurisdiction 

In  U.  S.  t>.  Olein,  (E.  D.  Wash.  1911) 
189  Fed.  201,  denying  a  motion  for  new 
trial  after  conviction  of  murder  com- 
mitted within  the  Ft.  GU»orge  Wright  mili- 
tary reservation  in  the  Eastern  District 
of  Washington,  the  court  said:  "The 
finding  of  the  body  on  the  military  reser- 
vation, with  the  marks  upon  it  of  injuries 
sufficient  to  cause  death,  showing  that  it 
must  have  been  placed  there  by  the  hand 
of  man,  was  sufficient  to  warrant  the  jury 
in  concluding  that  the  homicide  was  com- 
mitted on  the  military  reservation,  and 
therefore  within  the  jurisdiction  of  this 
court.  I  do  not  understand  that  counsel 
for  the  prisoner  deny  the  correctness  of 
this  proposition,  but  they  do  contend  that 
any  inference  or  presumption  that  might 
arise  from  the  finding  of  the  dead  body 
and  wearing  apparel  of  the  deceased  on 
the  reservation  is  overcome  and  explained 
away,  first,  by  testimony  tending  to  show 
that  the  body  was  movea  after  death,  and 
second,  by  the  testimony  of  the  witness 
Mrs.  Newkirk.''  But  the  court  examined 
and  discussed  the  testimony  and  con- 
cluded that  it  did  not  overcome  the  in- 
ference above  drawn. 

In  Holt  V.  U.  S.,  ( 1910)  218  U.  S.  246, 
31  S.  Ct.  2,  64  U.  S.  (L.  ed.)  1021,  20 
Ann.  Cas.  1138,  the  evidence  introduced 
on  the  trial  was  held  sufficient  to  prove 
that  the  Fort  Worden  Military  Reserva- 
tion and  the  band  barracks  thereon,  where 
a  murder  was  alleged  to  have  been  com- 
mitted, were  within  the  exclusive  juris- 
diction of  the  United  States  by  virtue  of 
certain  condemnation  proceedings  and  the 
assent  of  the  state  of  Washington,  '*  even 
if  the  evidence  of  the  de  facto  exercise  of 
exclusive  jurisdiction  was  not  enough,  or 
if  the  United  States  was  called  on  to  try 
title  in  a  murder  case." 


b.  Declarations  of  Defendant 

In  Stevenson  v.  U.  S.,  (C.  C.  A.  5th 
Cir.  1898)  86  Fed.  106,  52  U.  S.  App. 
647,  20  C.  C.  A.  600,  it  was  held  that  on 
a  trial  for  killing  a  deputy  marfihal,  tes- 
timony that  the  defentfanl  had  dwlared, 
three  months  prior  to  the  killing,  "  he 
intended  to  kiU  the  next  damn  marshal 
that  arrested  him,*'  was  improperly  ad- 
mitted, being  "  too  remote  and  general 
to  have  any  legitimate  bearing  on  the 
issues  to  be*  tri^," 


c.  Good  Character 

In  U.  S.  V.  Freeman,  (1827)  4  Mason 
506,  25  Fed.  Cas.  No.  15,162,  Mr.  Justice 
Story,  charging  a  jurr  on  the  trial  of  a 
defendant  indicted  for  murder,  said: 
"There  are  some  general  considerations, 
upon  which  the  arguments  at  the  bar  ren- 
der it  necessary  for  the  court  to  bestow 
a  passing  comment.  In  the  first  place, 
the  general  good  character  of  the  defend- 
ant may '  be  properly  brought  into  the 
cause,  and  ouglit  to  have  weight  with  the 
jury  in  all  cases,  where  the  facts  are 
doubtful,  or  admit  of  different  interpre- 
tations. But  where  the  evidence  is  posi- 
tive, and  satisfactory  to  the  jury,  such 
good  character  certainly  cannot  overcome 
the  just  presumption  of  guilt  arising 
therefrom;  for  such  is  the  infirmity  of 
Iniman  nature,  that  men,  even  of  exem- 
plarv  life  and  character,  are  sometimes 
s'idcfenly  betrayed  into  excesses,  and  hur- 
'  ried  on,  by  their  passions,  to  the  commis- 
sion of  the  grossest  offenses.  Previous 
good  character  is  therefore  a  circumstance 
entitled  to  the  consideration  of  the  jury, 
and  ought  to  be  thrown  into  the  scale 
in  favor  of  mercy;  but  if  the  facts,  which 
establish  the  guilt  of  the  party,  are  sup- 
ported by  proofs  entirely  credible  and 
unexceptionable,  there  is  no  pretence  to 
say,  that  a  jury  is  boimd  to  acquit  the 
party  merely  because  of  such  character." 

d.  Credibility  of  Seamen 

In  U.  S.  t\  Freeman,  (1827)  4  Mason 
606,  25  Fed.  Cas.  No.  16,162,  where  de- 
fendant was  tried  for  murder  on  the  hiffh 
seas,  Mr.  Justice  Story,  instructing  the 
jury,  said:  "As  to  the  position,  wluch 
has  been  so  strongly  urged  at  the  bar  in 
defense  of  the  accused,  that  common  sea- 
men are  not  entitled  to  belief,  though 
their  testimony  is  given  under  oath  m 
a  court  of  justice.  There  is  no  such  rule 
of  law  in  respect  to  this  class  of  persons. 
Seamen,  like  other  persons,  if  not  inter- 
ested or  infamous,  are  competent  wit- 
nesses in  the  trial  of  criminal  as  well  as 
civil  causes.  The  law  has  pronounced  no 
general  sentence  of  exclusion  against 
them;  and  there  is  nothing,  in  their 
course  of  life,  or  general  characters,  which 
would  warrant  such  a  harsh  and  vindic- 
tive proceeding.  They  are  competent  wit- 
nesses, and  their  credit  is  to  be  left  to 
the  jury,  to  be  judged  of  under  all  the 
circumstances  of  each  case.  Their  testi- 
mony is  open  to  every  suggestion  arising 
from  their  individual  characters,  their 
station  in  life,  their  manner  of  testifying, 
the  nature  of  the  facts  related  by  them, 
their  prejudices  and  passions,  and  feel- 
ings, and  indeed  all  the  considerations 
which  abate  the  force  of  evidence  in  every 
other  case.  They  have  a  right  to  be 
heard  in  what  they  testify  under  oath, 
like  other  men;  and  the  jury  who  should 
wholly  disregard  their  testimony,  simply 
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because  they  were  seamen,  and  thus  in- 
volve the  whole  class  in  one  indiscrimi- 
nate proscription  of  discredit,  as  con- 
tended for  at  the  bar,  would  betray  their 
proper  dutv,  and  supersede,  instead  of 
enforcing  the  law."  But  see  Moore  on 
Facts,  i  1021,  as  to  credibility  of  sea- 
men. 

9.  Invtruciions 

Where  the  defendant  had  testified  to 
his  own  belief  that  his  life  was  in  dan- 
ger, and  to  the  facts  that  led  him  so  to 
believe,  but  bv  the  instruct ipn  given  the 
jury  were  left  to  pass  upon  the  vital 
question  of  self-defense  witfiout  reference 
to  the  defendant's  evidence,  it  was  error 
for  which  a  judgment  of  conviction  was 
reversed.  Bird  r.  U.  S.,  (1901)  180  U.  S. 
356,  21  S.  Ct.  403,  45  U.  S.  (U  ed.)  670. 

10.  Verdict 
a.  If  Guilty  of  Less  Offense 

A  verdict  of  guilty  of  an  oflfense  neces- 
sarily included  in  murder  may  be  ren- 
dered by  virtue  of  the  provision  in  R.  S. 
sec.  1036,  in  Criminal  Law,  vol.  2,  p.  690. 

''The  specific  ofifense  charged  against 
the  defenaant  is  murder.  But  the  crime 
of  manslaughter  is  included  in  that  of 
murder;  and  if,  after  a  careful  investiga- 
tion, you  should  conclude  that  the  defend- 
ant is  not  guilty  of  murder,  you  may 
still  find  him  guilty  of  manslaughter,  if 
such  finding  be  warranted  by  the  evidence 
and  the  law  as  given  in  charge  by  the 
court."  Per  Maxev,  J.,  charging  a  jury 
in  U.  8.  V.  Lewis,  (W.  D.  Tex.  1901)  111 
Fed.  690.  See  also  his  charge  in  U.  S. 
V.  Meagher,   (W.  D.  Tex.  1888)    37  Fed. 


875.  To  the  same  point  see  U.  S.  v.  Hart, 
(N.  D.  Fla.  1908)  162  Fed.  192;  U.  8. 
V.  Oarr,  (1872)  1  Woods  480,  25  Fed. 
Gas.  No.  14,732. 

Where  an  indictment  chained  murder 
on  the  high  seas,  **  it  is  competent  for 
the  jury,  upon  a  view  of  the  whole  matter, 
either  to  acquit  the  defendant  of  all  guilt, 
or  to  convict  him  of  the  crime,  as  allied 
in  the  indictment,  or  to  find  him  guilty 
of  manslaughter."  Per  Mr.  Justice  Story, 
charging  a  jury  in  U.  S.  v.  Freeman, 
(1B27)  4  Mason  506,  25  Fed.  Gas.  No. 
15,162.   . 

In  U.  S.  r.  Williams,  (1823)  2  Cranch 
C.  C.  438,  28  Fed.  Gas.  No.  16,710,  it 
was  held  that,  on  a  trial  for  murder  by 
a  tenant  in  killing  a  constable  who  came 
to  make  an  unlawful  distress,  the  jury 
might,  according  to  the  eircumstances  of 
the  case,  find  their  verdict  for  manslaugh- 
ter. See  also  U.  S.  i\  Leonard,  (S.  B. 
•  N.  Y.  1880)  2  Fed.  669;  U.  S.c.  King, 
(E.  D.  N.  Y.  1888)  34  Fed.  802,  and  R.  S. 
sec.  1036,  in  Cbiminal  Law,  vol.  2,  p.  696. 

When  a  verdict  is  found  that  tiie  de* 
fendaats  are  guilty  as  charged,  and  the 
indictnoent  well  charged  the  defendant 
with  assart,  but  not  with  murder,  the 
verdict  must  be  held  to  relate  only  to 
that  which  is  well  chaarged.  Ball  r.  U.  S., 
(1891)  140  U.  S.  118,  11  S.  a.  761,  35 
U.  S.  (L.  ed.)  377.  See  also  U.  S.  v. 
Leonard,  (S.  D.  N.  Y.  1880)  2  Fed. 
669. 

b.  "Without   Capital   Punishment" 

Verdict  of  guilty  "  without  capital  pun- 
ishment," see  section  330,  tn/ra,  this  title, 
and  notes  thereto. 


Seo.  274.  [Manslaue^ter.]  Manslaughter  is  the  unlawful  killing  of  a 
human  being  without  malice.    It  is  of  two  kinds : 

First.  Voluntary  —  Upon  a  sudden  quarrel  or  heat  of  passion. 

Second.  Involuntary  —  In  the  commission  of  an  unlawful  act  not 
amounting  to  a  felony,  or  in  the  commission  of  a  lawful  act  which  might 
produce  death,  in  an  unlawful  manner,  or  without  due  oaution  and  circum- 
spection.    [35  Stat.  L.  1143.] 

This  section  was  taken  in  part  from  R.  S.  sec.  6341  (Act  of  April  30,  1790,  da.  9, 
I  Stat.  L.  113;  Act  of  March  3,  1S57.  ch.  116,  11  Stat.  L.  260),  which  was  repealed 
by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sue.  6341.  Every  person  who,  within  any  of  the  places  or  upon  any  of  the  waters 
described  in  section  fifty-three  hundred  and  thirty-nine,  unlawfully  and  willfully,  but 
without  malice,  strikes,  stabs,  wounds,  or  shoots  at,  or  otherwise  injures  another,  of 
which  striking,  stabbing,  wounding,  shooting,  or  other  injury  such  other  person  dies, 
either  on  land  or  sea,  within  or  without  the  United  States,  is  guilty  of  the  crime  of 
manslaughter.'' 

R.  8.  sec.  5339  mentioned  in  the  text  is  quoted  in  the  note  to  the  preceding  Code 
section  273,  but  the  enumeration  of  places  and  waters  thereon  was  superseded  by  the 
more  comprehensive  enumeration  in  section  272,  supra j  p.  890. 

This  section  enlarges  the  common-law  definition,  manslaughter  being  defined  uid 
classified  in  language  similar  to  that  to  be  found  in  the  statutes  of  a  large  majority 
of  the  states. 

The  punishment  for  manslaughter  was  prescribed  by  the  following  section  27(f< 
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'^  MansUttgktar  occupies  tke  middle 
groundy  between  excuaable,  or  justifiable* 
homicide  on  the  one  hand,  and  murder 
on  the  other."  U.  S.  «.  Hart,  (N.  D.  Pla. 
1908)   162  Fed.  192. 

"  There  are  no  elements  of  involuntary 
manslaughter.  The  term  '  involuntarr ' 
implies  the  abaence  of  intention  to  kill." 
Perkins  v.  U.  S.,  (C.  C.  A.  4th  Cir.  1915) 
228  Fed.  408,  142  C.  G.  A.  638. 

The  word  "  wilfully,"  as  used  in  R.  S. 
sec.  5341,  above  quoted  under  the  text, 
-was  held  to  be  synonymous  with  "inten- 
tionally "  or  "  designedly."  O'Barr  r. 
U.  S.,  (1909)  3  Okla.  Grim.  319,  105 
Pac.  988,  139  A.  S.  R.  959. 

Provocation. —  See  also  notes  to  section 
273,  supra,  p.  905.  In  U.  S.  r.  Lewis, 
(W.  D.  Tex.  1901)  111  Fed.  630,  a  prose- 
cution for  murder  when  R.  S.  sec.  5341, 
above  quoted  under  the  text,  was  in  force, 
the  court  instructed  the  jury  as  follows: 
**  It  is  not  necessary  to  read  to  you  the 
words  of  the  statute  defining  manslaugh- 
ter, for  the  common-law  definition  is  sub- 
stantially the  same  as  that  given  by  the 
Revised  Statutes.  [1896]  162  U.  S.  320, 
16  S.  Gt.  842,  40  U.  S.  (L.  ed.)  983; 
[1896]  162  U.  S.  476,  16  S.  Gt.  803,  40 
U.  S.  (L.  ed.)  1043.  And  at  common 
law  voluntary  manslaughter,  which  is  the 
only  kind  of  manslaughter  necessary  here 
to  be  considered,  was  the  unlawful  and 
intentional  killing  of  another  without  mal- 
ice, on  sudden  quarrel  or  in  the  heat  of 
rssion.  2  Whart.  Gr.  Law  (dth  ed.) 
931.  To  reduce  the  killing  from  mur- 
der to  manslaughter,  the  provocation,  to 
be  available,  must  have  been  reasonable 
and  reeent,  for  no  words  or  slight  provo- 
cation will  be  sufficient;  and,  if  the  parl^ 
has  had  time  to  cool,  malice  will  be  in- 
ferred, and  the  homicide  will  be  murder. 
2  Bouv.  Law  Diet.  p.  100;  see  U.  S.  v. 
Carr,  [1872]  1  Woods  480-487,  [25]  Fed. 
Gas.  No.  14,732;  U.  S.  r.  Cornell,  [1819] 
2  Mason,  60,  25  Fed.  Gas.  646  (No. 
14,867).  The  provocation  which  is  al- 
lowed to  extenuate  in  the  case  of  homi- 
cide (that  is,  reduce  the  killing  from 
murder  to  manslaughter)  must  be  some- 
thine  which  a  man  is  conscious  of, — 
which  he  feels  and  resents  at  the  instant 
the  act  which  he  would  extenuate  is  com- 
mitted. All  the  circumstances  of  the  case 
must  lead  to  the  conclusion  that  the  act 
done,  though  intentional  of  death  or  great 
bodily  harm,  was  not  the  result  of  a  cool, 
^deliberate  judgment,  and  previous  malig- 
nity of  heart,  but  solely  imputable  to 
human  infirmity.  1  Russ.  Grimes  (6th 
ed.)  p.  38,  f  6.  Manslaughter  differs 
ifrom  murder  in  this:  that,  though  the  act 


which  occasioned  the  death  be  unlawful, 
or  likely  to  be  attended  with  bodily  mis- 
chief, yet  the  malice,  either  expressed  or 
impliiea,  which  is  the  very  esMnoe  of  mur- 
der, is  preetuned  to  be  wanting,  and,  the 
act  being  imputed  to  the  infirmity  of  hu- 
man nature,  the  punishment  is  propor- 
tionably  lenient  2  Whart.  Or.  Law  (6th 
ed.)  i  932." 

"Homicide  in  resisting  an  arrest  sub- 
stantially iUegal  will,  at  most,  amount 
only  to  manslaughter."  U.  S.  v.  Travers, 
(1814)  2  Wheel.  Grim.  (N.  Y.)  490,  2^ 
Fed.  Gas.  No.  16,537. 

Juxisdictioii. —  In  U.  S.  v.  Lnbert, 
(1827)  4  Wash.  702,  26  Fed.  Gas.  No. 
15,438,  it  was  held  that,  upon  an  indict- 
ment for  msnslaughter  committed  on  a 
vessel  within  a  foreign  jurisdiction,  it  was 
essential  for  the  prosecutor  to  prove  that 
the  vessel  belong^  to  a  citizen  or  citisens 
of  the  United  l^ates.  See  U.  S.  v.  Wilt- 
berger,  (1820)  5  Wheat.  76,  5  U.  8.  (L. 
ed.)   37.    See  seotion  272,  supra,  p.  890. 

An  indictment  for  manalaughtar  need 
not  Qontain  the  words  "  in  the  fury  of  his 
mind."  U.  S.  t;.  Frye,  (1835)  4  Cranch 
G.  G.  639,  25  Fed.  Gas.  No.  16,173. 

lastmctiQtts. —  The  failure  of  the  trial 
court  to  instruct  the  jury  that  before 
they  could  convict  of  manslaughter  it 
must  appear  from  the  evidence  that  the 
killing  was  not  only  intentional,  but  was 
unlawful  and  wilful,  is  not  error  where 
the  charge  was  otherwise,  in  bringing  out 
the  distinction  between  murder  and  man- 
slaughter, for  the  benefit  and  not  to  the 
prejudice  of  the  accused.  Addington  v. 
U.  S.,  (1897)  165  U.  S.  184,  17  8.  Ct. 
288,  41  U.  S.   (L.  ed.)   679. 

An  instruction  defining  manslaughter 
under  R.  S.  sec.  5341,  above  quoted  under 
the  text,  which  omitted  the  word  ''wil- 
fully," was  improper.  (yBarr  r.  U.  S., 
(1909)  3  Okla.  Grim.  819,  106  Fac  988, 
139  A.  S.  S.  959.  An  instruction  that 
the  term  <'  wilfully,"  as  used  in  the  same 
section,  defining  manslaughter  as  the  un- 
lawful and  wilnil  kiUmg  of  another  with- 
out malice,  means  a  kiUing  done  wrong- 
fully and  with  evil  intent,  committed  by 
an  act  which  a  person  of  reasonable 
knowledge  and  ability  must  know  to  be 
contrary  to  duty,  and  that  while  that 
act  must  be  done  with  evil  design  and 
knowingly,  a  killing  under  circumstances 
showing  a  reckless  disr^ard  for  the  life 
of  another,  and  the  reckless  and  negligent 
use  of  means  calculated  to  take  the  life 
of  another,  would  be  a  willful  killing,  as 
defined,  was  held  to  be  proper.  Roberts 
V.  U.  S.,  (G.  G.  A.  5th  Gir.  1903)  126 
Fed.  897,  61  G.  G.  A.  427. 


1  Sec.  275.  [Ponifllmient  for  murder;  for  manslaughter.]  Every  person 
j guilty  of  murder  in  the  first  degree  shall  suffer  death.  Every  person  guilty 
I  of  murder  in  the  second  degree  shall  be  imprisoned  not  less  than  ten  years 
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aud  may  be  imprisoned  for  life.  Every  person  guilty  of  voluntai'y  man- 
slaughter shall  be  imprisoned  not  more  than  ten  years.  Every  person  guilty 
of  involuntary  manslaughter  shall  be  imprisoned  not  more  than  three  years, 
or  fined  not  exceeding  one  thousand  dollars,  or  both.    [35  Stat.  L.  1143.] 

R.  S.  set.  5334),  noted  under  section  273,  supra,  p.  905,  prescribed  the  punishment 
for  murder.  R.  S.  sec.  5343  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  115;  Act  of 
March  3,  1857,  ch.  116,  11  Stat.  L.  250)  provided: 

**8ec.  5343.  The  punishment  of  manslaughter  shall  be  imprisonment,  with  or  with- 
out hard  labor^  not  more  than  three  years,  and  by  a  fine  of  not  more  than  one  thou-. 
Band  dollars,  except  as  otherwise  specially  provided  by  law." 

Both  of  these  sectiona  were  repealed  by  section  341,  infra,  this  title. 

The  Act  of  March  3,  1876,  ch.  138,  §  1,  18  Stat.  L.  473,  provided  that  "  whoever  shaU 
hereafter  be  convicted  of  the  crime  of  manslaughter,  in  any  court  of  the  United  States, 
in  any  State  or  Territory,  including  the  District  of  Columbia,  shall  be  imprisoned  not 
exceeding  ten  years,  and  fined  not  exceeding  one  thousand  dollars:"  Section  2  of  said 
Act  repealed  all  inconsistent  Act«.  While  this  Act  was  not  specifically  repealed  by 
this  Code,  it  was  superseded  by  the  provisions  of  the  text. 

Section  323,  infra,  this  title,  prescribes  the  method  of  inflicting  the  death  penalty. 

Section  330,  infra,  this  title,  authorized  the  jury  to  qualify  Sieir  verdict  of  guilty 
in  certain  cases. 


Sec.  276.  [Assault  with  intent  to  commit  murder,  rape,  robbery,  etc.] 

Whoever  shall  assault  another  with  intent  to  commit  murder,  or  rape,  shall 
be  imprisoned  not  more  than  twenty  years.  Whoever  shall  assault  another 
with  intent  to  commit  any  felony,  except  murder,  or  rape,  shall  be  fined  not 
more  than  three  thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or 
both.  Whoever,  with  intent  to  do  bodily  harm,  and  without  just  cause  or 
excuse,  shall  assault  another  with  a  dangerous  weapon,  instrument,  or  other 
thing,  shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not 
more  than  five  years,  or  both.  Whoever  shall  unlawfully  strike,  beat,  or 
wound  another,  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  six  months,  or  both.  Whoever  shall  unlawfully 
assault  another,  shall  be  fined  not  more  than  three  hundred  dollars,  or 
imprisoned  not  more  than  three  months,  or  both.    [35  Stat.  L.  1143.] 

This  section  was  drawn  from  R.  S.  sec.  5346  (Act  of  March  3,  1825,  ch.  65,  4  Stat 
L.  121),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as 
follows : 

"Sec.  5346.  Every  person  who,  upon  the  high  seas,  or  in  any  arm  of  the  sea,  or  in 
any  river,  haven,  creek,  basin,  or  bay,  within  the  admiralty  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  particular  State,  on  board  any  vessel  belonging 
in  whole  or  part  to  the  United  States,  or  any  citizen  thereof,  with  a  dangerous 
weapon,  or  with  intent  to  perpetrate  any  felony,  commits  an  assault  on  another  shall 
be  punished  by  a  line  of  not  more  thanthree  thousand  dollars,  and  by  imprisonment 
at  hard  labor  not  more  than  three  years." 

This  section  has  been  broadened  to  define  and  punish  all  grades  of  assault,  and  the 
words  *'  at  hard  labor  "  have  been  omitted  from  the  provisions  relating  to  imprison- 
ment. 

Tlie  Act  of  March  »,  1825,  ch.  65,  §  22,  4  Stat.  L.  121,  from  which  R,  S.  sec.  5346, 
above  quoted,  was  drawn,  as  appears  by  the  marginal  reference  opposite  that  section 
in  the  Revised  Statutes,  provided  for  punishment  of  any  person  who  should  "  with  a 
dangerous  weapon,  or  with  intent  to  kill,  rob,  steal,  or  to  commit  a  mayhem,  or  rape, 
or  to  perpetrate  any  otlier  felony,  commit  an  assault  on  another,"  thus  indicating,  so 
far  as  the  rule  of  ejusdem  generis  in  the  construction  of  statutes  has  force,  that  an 
assault  "  with  intent  to  kill,"  as  well  as  sjoi  assault;  with  intent  to  commit  the  other 
offenses  named,  was  regarded  as  a  "  felony,"  which  is  the  word  alone  used  in  R.  S.  sec. 
5346  and  in  the  second  sentence  of  the  text  section.  As  to  the  rule  of  ejusdem  generis, 
above  mentioned,  see  article  Statu'HBJS  and  Statutory  Construction,  vol.  1,  p.  116,  of 
this  work.  *' Felonies  "  are  defined  in  section  335,  infra,  tliis  title,  but  assault  "wfth- 
intent  to  kill "  is  nowhere  in  the  federal  statutes  specifically  made  an  offense. 
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I.  Tbb  Sbvebal  Offensbs  Named  is 
This  Section 

1.  Assault y  in  General 

a.  What  Constitutes  Assault 

In  general. —  An  assault  is  generally 
defined  to  be  an  unlawful  attempt  coupled 
with  a  present  ability  to  commit  a  violent 
injurv  upon  the  person  of  another.  U.  S. 
t?.  BaVnaby,  (C.  C.  Mont.  1892)  51  Fed. 
20,  per  Knowles,  J. 

It  is  an  assault  to  double  the  fist  and 
run  it  at  another,  saying,  ''  If  you  say 
so  again  I  will  knock  vou  down."  U.  S. 
r.  Myers,  (1806)  1  Cranch  C.  C.  310,  27 
Fed.  Cas.  No.  15,845. 

**  Suppose  a  stranger  comes  to  my  house 
armed,  and  raises  his  club  over  my  head, 
within  striking  distance,  and  threatens 
to  beat  me  unless  I  will  go  out  of  and 
4ibafldon  my  house,  surely  that  would  be 
an  assault.  So  if  a  highwayman  puts  a 
pistol  to  my  breast,  and  threatens  to 
shoot  me  unless  I  give  him  my  money, 
this  would  be  evidence  of  an  assault,  and 
would  be  charged  as  such  in  the  indict- 
ment." U.  S.  V.  Richardson,  (1837)  5 
Cranch  C.  C.  348,  27  Fed.  Cas.  No.  16,156. 

Cocking  a  gun  and  threatening  to  shoot 
another  is  an  assault  in  law,  although 
there  should  be  no  attempt  to  shoot  or 
injure.  U.  S.  v.  Kieman,  (1829)  3  Cranch 
C.  C.  435,  26  Fed.  Cas.  No.  15,629. 

In  U.  S.  r.  Salisbury,  (1843)  2  N.  Y. 
Leg.  Obs.  53,  27  Fed.  Cas.  No.  16,214,  it 
was  held  that  it  was  not  necessary  to 
prove  a  battery,  but  that  it  was  sufficient 
to  prove  an  assault,  and  that  the  parties 
were  so  near  that  the  defendant  could 
have  inflicted  a  blow  with  his  weapon. 

In  U.  S.  r.  Ortega,  (1825)  4  Wash.  531, 
27  Fed.  Cas.  No.  15,971,  where  defendant 
was  on  trial  (and  convicted)  under  an 
indictment  for  assault,  it  was  contended 
that  the  mere  taking  hold  of  the  coat,  or 
laying  the  hand  gently  upon  the  person 
of  another,  does  not  amount  to  this  of- 
fense, and  Mr.  Justice  Washington 
charged    the   jury    as    follows:      ''It    is 


very  true  that  these  acts  may  be  done, 
very  innocently,  without  offending  the 
law.  If  done  in  friendship,  for  a  benevo- 
lent purpose,  and  the  like,  the  act  would 
certainly  not  amount  to  an  assault.  But 
these  acts,  if  done  in  anger,  or  a  rude 
.and  insolent  manner,  or  with,  a  view  to 
hostility,  amount,  not  only  to  an  assault, 
but  to  a  battery.  Even  striking  at  a 
person,  though  no  blow  be  inflicted,  or 
raising  the  arm  to  strike,  or  holding  up 
one's  fist  at  him,  if  done  in  anger  or  in 
a  menacing  manner,  are  considered  by 
the  law  as  assaults." 

One  who  Is  present  and  aiding,  abet- 
ting, or  encouraging  an  assault  and  bat- 
tery, is  a  principal.  U.  S.  v.  Ricketts, 
(1804)  1  Cranch  C.  C.  164,  27  Fed.  Cas. 
No.  16,158. 

b.  Lawfulness  or  Unlawfulness 
"From  the  fact  that  one  is  the  owner 
of  an  interest  in  land,  it  does  not  follow 
that  he  shall  have  the  right  to  make  an 
armed  entry  upon  that  land  when  the 
possession  is  exclusively  and  rightfully 
m  another."  Johnston  v.  U.  8:,  (C.  C. 
A.  9th  Cir.  1907)  164  Fed.  445,  83  C.  C. 
A.  299,  affirming  a  conviction  for  assault 
with  a  dangerous  weapon,  to  wit,  with  a 
pointed  revolver. 

Where  a  carpenter  and  bridclayer  were 
building  a  house  and  the  possession  was 
in  them,  "  either  of  them  had  a  right  to 
order  away  all  persons  having  no  right 
to  enter  the  building;  and  if  they  refused 
to  depart,  had  a  right  to  put  them  out 
without  using  any  unnecessary  violence. 
U.  S.  V.  Bartle,  (1805)  1  Cranch  C.  C. 
236,  24  Fed.  Cas.  No.  14,531,  where  the 
court  instructed  the  jury  that  if  the  de- 
fendant did  gently  put  the  intruder  out 
without  any  unnecessary  violence,  he  was 
not  guilty  of  an  assault  in  so  doing. 

The  owner  of  a  mining  claim  had  no 
right,  after  ordering  a  trespasser  in  pos- 
session to  vacate  the  premises,  to  assault 
him  with  a  revolver  for  the  purpose  of 
obtaining  possession.  Hickey  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1900)  168  Fed.  536, 
93  C.  C.  A.  616,  22  L.  R.  A.  (N.  S.)  728, 
where  the  court  said:  **  There  is  no  war- 
rant of  law  for  such  a  course  of  action. 
It  would  lead  to  riot  and  bloodshed,  and 
make  every  man  the  judge  of  his  own 
property  rights  and  the  executioner  of 
his  own  judgments.  A  person  has  a  right 
to  defend  his  domicile  or  habitation 
against  the  intrusion  of  others,  and  to 
apply  ample  force  to  remove  any  such  ] 
found  therein.  Long  f.  People,  [1882] 
102  111.  331.  And  he  may  prevent  tres- 
pass upon  his  lands  by  force  sufficient 
to  repel  the  same;  but,  being  himself  dis- 
possessed, he  has  no  right  to  recover 
possession  by  force  and  by  a  breach  of 
the  peace.  Sampson  r.  Henry,  [1831]  11 
Pick.  (Mass.)  379,  387.  The  law  appli- 
cable here  is  pevtinentlv.  stated  by  Pol- 
lock, J.,  in  State  i\  Bradbury,  [1903]  67 
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Kan.  808,  809, 74  Pac.  231, 232.  .  .  .  While 
the  defendant,  if  in  possession,  might  have 
kept  them  out  by  force,  yet,  finding  them 
in  possession,  though  trespassers,  he  could 
not  use  force  to  oust  them,  because  the 
law  provides  a  more  peaceable  way  for 
doing  it.  These  propositions  seem  so- 
plain  that  no  further  authority  is  needed 
in  their  support." 

2.  Asaauli  ''with  Intent,**  etc, 
a.  In  General 

Intent  to  kiU.—  In  U.  &  v.  Riddle, 
(1827)  4  Wash.  644,  27  Fed.  Cas.  No. 
16,162,  where  the  defendant,  master  of  a 
ship,  was  on  trial  under  an  indictment  for 
assault  on  his  mate  with  intent  to  kill, 
the  statute  then  in  force,  (and  afterward 
embodied  in  R.  S.  sec.  5346,  and  the  latter 
in  turn  in  the  text  section)  specifically 
denouncing  assault  **  with  intent  to  kill," 
the  court  charged  as  follows:  "  The  jury 
must  be  satisfied  .  .  .  that  the  inten- 
tion with  which  the  assault  was  made  was 
to  take  the  life  of  the  person  assaulted. 
If  the  jury  should  believe  that  it  was 
made  with  intent  merely  to  give  pain,  or 
to  torture  the  person  assaulted,  however 
cruelly,  the  defendant  cannot  be  found 
guilty;  unless  they  are  also  satisfied  that 
the  intention  was  to  kill,  that  being  the 
offense  stated  in  the  indictment." 

As  to  whether  an  assault  with  intent  to 
kill  is  an  assault  ^'  with  intent  to  com- 
mit a  felony,"  within  the  meaning  of  the 
statute,  see  the  last  paragraph  of  the 
notes  next  following  the  text  of  this  sec- 
tion, supra,  p.  918. 

Evidence. —  "  In  the  proof  of  intention 
it  is  not  always  necessary  that  the  evi- 
dence should  apply  directly  to  the  par- 
ticular act  with  the  commission  of  which 
the  party  is  charged;  for  the  unlawful 
intent  in  the  particular  case  may  well  be 
inferred  from  a  similar  intent,  proved  to 
have  existed  in  other  transactions  done 
before  or  after  that  time.  Thus,  upon 
the  trial  of  a  person  for  maliciously 
shooting  another,  the  question  being 
whether  it  was  done  by  accident  or  design, 
evidence  was  admitted  to  prove  that  the 
prisoner  intentionally  shot  at  the  prosecu- 
tor at  another  time,  about  a  quarter  of 
an  hour  distant  from  the  shooting  charged 
in  the  indictment."  Bird  r.  U.  S.,  ( 1901 ) 
180  U.  S.  356,  21  S.  Ct.  403,  45  U.  S. 
(L.  ed.)  570. 

b.  Rape 

In  Oliver  v.  V.  S.,  (C.  C.  A.  9th  Cir. 
1916)  30  Fed.  971,  145  C.  C.  A.  165, 
it  was  contended  that  the  provisions  of 
the  statute  in  respect  to  rape  and  assault 
with  intent  to  commit  that  crime  are  void, 
because  they  do  not  define  what  coa- 
stitutes  rape.  But  the  court  quoted  at 
length  from  U.  S.  v.  Smith,  (1820)  5 
Wheat.    153,   5   U.   S.    (L.   ed.)    57,   and 


said:  "The  doctrine  of  that  case  is  that 
by  giving  a  crime  a  name  known  to  the 
law  of  nations  or  to  the  common  law  a 
crime  is  not  less  clearly  ascertained  than 
it  would  be  by  using  the  definition  as 
found  in  the  treatises  of  the  common 
law  or  in  the  law  of  nations.  '  Congress,' 
said  the  court,  'may  as  well  define,  by 
using  a  term  of  a  known  and  determinate 
meaning,  as  by  an  express  enumeration 
of  ail  the  particulars  included  in  that 
term.  That  is  certain  which  is,  by  neces- 
sary reference,  made  certain.'" 


3.  Assault  with  Deadly  Weapon 
a.  What  Constitutes  Deadly  Weapon 

"  A  dangerous  weapon  '  is  one  likely  to 
produce  death  or  great  bodily  injury.'  U. 
S.  V.  Williams,  (C.  C.  [Ore.  1880])  2  Fed. 
[61]  64."  Price  v,  U.  S.,  (C.  C.  A.  ^th 
Cir.  1907)  166  Fed.  950,  85  C.  C.  A.  247, 
13  Ann.  Cas.  483,  15  L.  R.  A.  (N.  S.) 
1272. 

A  dangerous  weapon  within  the  mean- 
ing of  the  Act  is  one  by  the  use  of  which 
life  is  put  in  danger.  U.  S.  v.  Small, 
(1855)  2  Curt.  241,  27  Fed.  Caa.  No. 
16,314. 

As  to  whether  a  weapon  is  a  "  danger- 
ous weapon  "  within  the  meaning  of  the 
law,  the  court  said :  "  In  many  cases  it 
is  practicable  for  the  court  to  declare  that 
a  particular  weapon  was  or  was  not  a 
dangerous  weapon  within  the  meaning  of 
the  law.  And  when  it  is  practicable,  it  is 
matter  of  law,  and  the  court  must  take 
the  responsibility  of  so  declaring.  But 
where  the  question  is  whether  an  assault 
with  a  dangerous  weapon  has  been  proved, 
and  the  weapon  might  be  dangerous  to 
life,  or  not,  according  to  the  manner  in 
which  it  was  used,  or  according  to  the 
part  of  the  body  attempted  to  be  struck, 
I  think  a  more  general  direction  must  be 
given  to  the  jury;  and  it  must  be  left  for 
them  to  decide  whether  the  assault,  if 
committed,  was  with  a  dangerous 
weapon."  U.  S.  t?.  Small,  (1855)  2  Curt. 
241,  27  Fed.  Cas.  No.  16,314. 

"  Whether  a  particular  weapon  is  a 
deadly  or  dangerous  one  is  generally  a 
question  of  law.  Sometimes,  owing  to  the 
equivocal  character  of  the  instrument  — 
as  a  belaying  pin  —  or  the  manner  and 
circumstances  of  its  use,  the  question  be- 
comes one  of  law  and  fact,  to  be  deter- 
mined by  the  jury  under  the  direction  of 
the  court.  But  where  it  is  practicable 
for  the  court  to  declare  a  particular 
weapon  dangerous  or  not,  it  is  its  dutv  to 
do  so.  A  dangerous  weapon  is  one  likdy 
to  produce  death  or  great  bodily  harm. 
A  loaded  pistol  is  not  only  a  dangerous 
but  a  deadly  weapon.  The  prime  purpose 
of  its  construction  and  use  is  to  endanger 
and  destroy  life.  This  is  a  fAct  of  such 
general  notoriety  that  the  court  must  take 
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notice  of  it.  U.  S.  v.  Small,  [1855]  2 
Curt.  [241]  242;  [27  Fed.  Cas.  No.  16,- 
314] ;  U.  S.  V,  Wilson,  [1830]  Bald.  [78] 
99  [28  Fed.  Cm.  No.  16,730].*'  U.  S.  r. 
WiUiams,  (C.  C.  Ore.  1880)  2  Fed,  61. 

In  U.  S.  V,  McClare,  (1854)  26  Fed. 
Cas.  No.  15,659,  the  defendant,  a  mate  on 
an  emigrant  pasaenger  ship,  hit  a  hoy  on 
the  head  with  a  belaying-pin,  "which  it 
was  conceded  wae  a  dangerous  weapon.'* 

Where  a  revolver  was  used  as  a  cluh, 
"  such  an  instnmient,  so  used,  is  a  dan- 
gerous weapon,  no  one  will  question.*' 
Hickey  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1900) 
168  Fed.  536,  93  C.  C.  A.  616,  22  L.  R.  A, 
(N.  S.)   728. 

b.  Criminality  of  Assault 

In  U.  S.  V.  Colby,  (1845)  1  Sprague  119, 
25  Fed.  Cas.  No.  14,830,  where  a  captain 
was  acquitted  for  shooting  a  seaman 
whereby  the  latter  lost  an  eye,  the  court 
chargea  the  jury  as  follows :  "  In  the 
case  at  bar,  a  dangerous  weapon  was  used 
by  the  captain,  whereby  a  lasting  injury 
was  done  to  a  seaman.  And  the  rule  of 
law  is,  that  no  officer  is  authorized  to  use 
such  a  weapon,  unless  in  case  of  necessity. 
This  alone  will  be  a  justification.  In  the 
present  case,  the  defense  is  distinctly 
placed  on  that  ground.  It  is  obvioud, 
that  the  circumstances  of  each  case  must 
determine  the  question  of  necessity.  The 
captain  must  not  use  a  deadly  weapon 
from  anger,  from  pride  of  autnority,  or 
from  passion,  nor  upon  any  occasion, 
when  the  circumstances  are  such  that  he 
can  safely  wait  for  the  passion  of  the 
seaman  to  subside,  and  reason  to  resume 
its  control,  so  that  he  may  be  able  to  in- 
duce, or  compel  the  mutinous  person  to 
return  to  his  duty,  by  the  use  of  milder 
means.  It  must  be  remembered,  however, 
that  the  captain  is  to  judge  of  his  duty 
at  once,  with  no  time  to  wait  and  nicely 
weigh  probabilities,  and  oftentimes  with 
no  time  at  all  for  deliberation  or  counsel. 
He  cannot  stop  to  inquire  into  suspicious 
circumstances,  nor  can  he,  at  all  times, 
be  confident  of  the  obedient  dispositions 
of  his  men.  The  officers  are  generally  the 
weaker  party,  and  hence  it  becomes  neces- 
sary for  the  captain  to  quell  a  mutinous 
disposition,  before  it  has  spread  so  far,  as 
to  be  beyond  his  control.  Hence  the  rule 
of  law  is,  that  if  the  captain,  acting  as 
a  man  of  ordinary  firmness,  in  the  exer- 
cise of  a  sound  discretion,  and  judging 
honestly  from  the  circumstances,  as  they 
appeared  to  him  at  the  time,  did  sin- 
cerely believe  that  the  danger  was  immi- 
nent, and  did  require  the  use  of  a  dan- 
gerous weapon  to  reduce  to  obedience  a 
seaman  actually  in  mutiny,  and  made  use 
of  such  a  weapon  from  honest  motives, 
I  then  he  is  justified  in  so  doing,  although 
I  subsequent  events  should  make  it  appear, 
ithat  less  severe  and  dangerous  measures 


might,    perhaps,   have   accomplished   the 
purpose. 

In  U.  S.  t?.  Beyer,  (S.  D.  Ga.  1887)  31 
Fed.  35,  where  the  defendant,  a  seaman, 
was  acquitted  of  assault  with  a  dangerous 
weapon,  Speer,  J.,  instructing  the  jury, 
said:  ''The  mate  fell  upon  him  and 
began  to  beat  him;  that  the  steward  or 
cook,  Crowley,  came  out  to  the  assistance 
of  the  mate;  and  they  both  assaulted, 
and  were  beating  and  choking  him.  Feel- 
ing that  he  was  about  to  suffer  serious 
bodily  injury,  he  drew  his  knife  and  lay 
about  him  with  it  with  purpose  to  relieve 
himself  from  the  attack  which  was  being 
made  upon  him.  .  .  .  When  a  master  at- 
tempts to  assault  a  seaman,  even  for  dis- 
obedience of  orders,  unless  it  is  a  case 
of  great  emergency,  the  seaman  may  en- 
deavor to  escape,  and  if  pursued  bv  the 
master  or  other  officer,  and  a  repetition 
of  the  assault  is  made,  the  seaman  may 
lawfully  resist  in  such  a  manner  as  to 
protect  himself  from  injury;  and  if  the 
assault  upon  the  seaman  is  made  with 
a  deadly  weapon,  or  other  dangerous 
weapon,  he  is  entitled  to  use  equivalent 
and  necessary  force  in  his  own  protec- 
tion; he  is  not  debarred  of  his  right  of 
self-defense.  The  same  rule  would  apply 
if  the '  assault  should  be  made  by  an 
officer  without  a  deadly  weapon,  if  the 
assault  were  of  a  character  which  would 
subject  the  seaman  to  serious  bodily 
harm.  Because  he  is  a  seaman  he  does 
not  on  that  account  cease  to  be  a  man. 
with  the  rights  and  privileges  of  a  man 
in  his  personal  defense.  If  you  believe  in 
this  case  that  the  second  mate  seized  this 
man  by  the  throat  and  choked  him  until 
he  became  blind  'from  the  result  of  the 
choking;  if  you  further  believe  from  the 
'  evidence  that  the  steward  assisted  in  this; 
and  that  they  were  cruelly  assaulting  him 
in  such  a  manner  that  he  felt  he  was  in 
danger  of  serious  bodily  injury; — he  had 
the  right  then  to  use  just  such  force  as 
was  necessary  to  repel  that  injury  and  to 
protect  himself.  It  is  for  the  jury  to 
say  whether  the  use  of  such  a  weapon 
as  he  did  use  would  be  justifiable.  That 
you  will  determine,  gentlemen,  from  the 
facts  in  this  case.  The  prisoner  ought 
not  to  be  justified  in  using  a  dangerous 
weapon  like  that  which  he  admits  to  have 
used  unless  the  circumstances  were  such 
as  to  justify  him  in  believing  that  he  was 
in  danger  of  serious  bodily  injury  frorai 
the  assault  —  unless  he  felt,  and  was 
justified  in  feeling,  from  the  evidence  of 
his  surroundings,  from  the  character  of 
the  assault,  from  the  fact  that  assault 
had  been  made  upon  him  previously, 
from  the  further  lact  that  two  were 
making  an  assault  upon  him  —  that  he 
was  in  serious  bodily  danger  —  then  he 
would  be  justified  in  using  all  the  force 
necessary  to  protect  himself  just  precisely 
as  he  would  be  if  the  difficulty  occurred 
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on  shore,  and  as  if  the  relations  of  sea- 
man and  master  did  not  exist  between 
himself  and  his  officer." 

In  U.  S.  V.  McClare,  (1854)  26  Fed. 
Cas.  No.  16,659,  where  the  defendant,  a 
mate  on  an  emigrant  passenger  ship,  was 
acquitted  by  the  jury  on  the  charge  of 
assault  with  a  dangerous  weapon,  to  wit, 
a  belaying-pin,  the  court,  in  the  course  of 
instructions,  said :  **  It  is  not  pretended 
that  the  complainant  was  intentionally 
struck  in  self-defense,  or  in  the  execu- 
tion of  a  duty.  The  only  defense  is  that 
he  received  the  blow  by  misadventure.  If 
the  defendant  was  using  this  weapon, 
which  he  knew  was  dangerous,  in  a  reck- 
less manner,  so  that  he  had  reasonable 
cause  to  believe  that  he  might  injure  some 
one,  he  is  equally  guilty  of  a  criminal  in- 
tent, as  if  ne  had  a  special  intention  to 
injure  the  complainant.  If  in  a  contest 
with  another  person  he  used  it  unlaw- 
fully, and  hit  the  complainant  by  acci- 
dent, he  would  be  guilty.  But  if  he  hit 
the  complainant  accidentally,  either  while 
ei^gAg^  in  a  contest  in  which  he  had  a 
right  to  use  the  weapon,  or  when  using 
it  to  make  a  noise  and  warn  the  pas- 
sengers, if  used  so  as  not  to  be  likely  to 
endanger  any  one,  he  would  not  be 
guilty." 

Where  the  mate  of  a  vessel  presented  a 
pistol  at  the  breast  of  the  captain  in  the 
cabin,  and  thereby  prevented  him,  for  a 
time,  from  going  upon  the  deck,  this 
amounted  to  an  assault  with  a  dangerous 
weapon.  U.  S.  r.  Stevens,  (1825)  4  Wash. 
547,  27  Fed.  Cas.  No.  16,394. 

In  Price  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1907)  156  Fed.  950,  85.  C.  C.  A.  247,  13 
Ann.  Cas.  483,  15  L.  R.  A.  (N.  S.)  1272, 
reversing  on  appeal  from  the  United 
States  Court  for  China,  a  judgment  of 
conviction  of  assault  with  a  dangerous 
weapon,  and  holding  that  the  defendant 
should  have  been  convicted  only  of  a 
simple  assault,  the  court  said :  "  The 
court  found,  and  there  is  evidence  to 
justify  the  findings,  that  the  defendant 
at  the  time  and  place  stated  in  the  infor- 
mation, while  engaged  in  an  angry  alter- 
cation with  the  complaining  witness, 
without  justification,  and  within  shooting 
distance,  drew  a  revolver  and  pointed  it 
toward  the  witness  in  a  threatening  man- 
ner, putting  him  in  such  fear  that  he  got 
under  a  table  for  safety.  The  court  also 
found,  and,  indeed,  the  fact  is  undisputed, 
that  the  pistol  wias  unloaded,  but  this  was 
not  known  to  the  complaining  witness. 
We  think,  upon  the  facts  stated,  the  judg- 
ment of  the  court,  convicting  the  defend- 
ant ol  the  offense  of  an  assault  with  a 
dangerous  weapon,  cannot  be  sustained. 
In  order  to  constitute  that  offense,  a 
dangerous  weapon  must  be  used  in  mak- 
ing the  assault.  The  use  of  a  dan^^erous 
weapon  is  what  distinguishes  the  crime  of 
an  assault  with  a  dangerous  weapon  from 
a   simple   assault.      A   dnngerous   weapon 


'  is  one  likely  to  produce  death  or  great 
bodily  injury.*  U.  S.  r.  Williams,  (C.  C. 
[Ore.  1880])  2  Fed.  [61]  64.  Or  perhaps 
it  is  more  accurately  described  as  & 
weapon  which  in  the  manner  in  which  it 
is  used  or  attempted  to  be  used  may  en- 
danger life  or  inflict  great  bodily  harm. 
And  it  is  perfectly  clear  that  an  unloaded 
pistol,  when  used  in  the  manner  shown  by 
the  evidence  in  this  case,  is  not,  in  fact, 
a  dangerous  weapon.  If  the  defendant 
had  struck  or  attempted  to  strike  with  it, 
the  question  whether  it  was  or  was  not 
a  dangerous  weapon  in  the  manner  used, 
or  attempted  to  be  used,  would  be  one 
of  fact;  but  the  courts  quite  uniformly 
hold  as  a  matter  of  law  that  an  unloaded 
pistol,  when  there  is  no  attempt  to  use 
it  otherwise  than  by  pointing  it  in  a 
threatening  manner  at  another,  is  not  a 
dangerous  weapon.  But,  while  the  evi- 
dence does  not  show  that  the  defendant 
committed  the  crime  of  an  assault  with 
a  dangerous  weapon,  it  is  yet  sufficient 
to  prove  him  guilty  of  the  minor  offense 
of  assault.  It  is  true,  as  contended  by 
counsel  lor  appellant,  that  it  has  been 
adjudged  in  many  cases  that  pointing  an 
unloaded  pistol  at  another  accompanied 
by  a  threat  to  shoot,  does  not  constitute 
an  assault.  This  was  so  held  in  Klein 
r.  State,  [1894]  9  Ind.  App.  365,  36  N.  E. 
763,  53  A.  S.  R.  354;  Chapman  v.  State, 
[1885]  78  Ala.  463,  56  Am.  Hep.  42,  and 
People  r.  Sylva,  [1904]  143  Cal.  62,  75 
Pac.  814,  relied  upon  by  defendant,  and 
other  cases  may  be  cited  to  the  same 
effect.  The  cases  from  Indiana  and  Cali- 
fornia are  based  upon  a  statute  in  force 
in  each  of  these  states,  defining  an  as- 
sault as  '  an  unlawful  attempt  coupled 
with  a  present  ability  to  commit  a  vio- 
lent injury  upon  the  person  of  another.' 
Chapman  t\  State,  [1885]  78  Ala.  463,  56 
Am.  Rep.  42,  does  not  rest  upon  any  stat- 
ute, but  lays  down  the  broad  rule  'that 
there  can  be  no  criminal  assault  without 
a  present  intention,  as  well  as  present 
abuity,  of  using  some  violence  against 
the  person  of  another.'  We  do  not  con- 
cur in  this  statement  of  the  law,  and  in 
our  opinion  the  true  rule  is  stated  by 
Mr.  Bishop  in  his  work  on  Criminal  Lav 
(volume  2  [3d  ed.]  §  53),  in  the  follow- 
ing language:  'There  is  no  need  for  the 
party  assailed  to  be  put  in  actual  peril, 
if  only  a  weU-founded  apprehension  is 
created;  for  his  suffering  is  the  same  in 
the  one  case  as  in  the  other,  and  the 
breach  of  the  public  peace  is  the  same. 
Therefore,  if  within  shooting  distance  one 
menacingly  points  at  another  with  a  gun, 
apparently  K)aded,  not  loaded  in  fact,  he 
commits  an  assault  the  same  as  if  it  were 
loaded.  There  must  in  such  a  case  be 
some  power  actual  or  apparent,  of  doing 
bodily  harm ;  but  apparent  power  is  suffi- 
cient.' This  view  is  sustained  by  many 
cases,  onlv  two  of  which  will  be  cited: 
Com.    r.    While,    [1872]    110   Mass.  407; 
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Beach  v.  Hancock,  [1853]  27  N.  H.  223,  59 
Am.  Dec.  373." 

II.  Prosecution  fob  Offenses 
1.  Jurisdiction 

In  general. —  See  section  340,  infra,  this 
title. 

Offenses  committed  on  high  seas,  etc., 
see  Judicial  Code,  §  41,  in  Judiciart,  vol. 
5,  p.  468.  And  see  U.  S.  V.  Arwo,  (1873) 
19  Wall.  486,  22  U.  S.  (L.  ed.)  67,  and 
U.  S.  r.  Peterson,  (E.  D.  Wis.  1894)  64 
Fed.  145,  as  cited  in  Judiciary,  vol.  5, 
p.  470,  notes  to  Judicial  Code,  |  41. 

Place  where  offense  must  be  committed, 
see  section  272,  supra,  this  title,  p.  890. 

2.  Indictment  or  Information  and 

Trial 

It  is  not  necessary  to  allege  that  an 
assault  was  illegal,  as  the  word  "  assault  " 
carries  with  it  the  allegation  of  illegality. 
U.  S.  r.  Lunt,  (1855)  1  Sprague  311,  26 
Fed.  Cas.  No.  15,643. 

The   word  "knowingly"  has  no  place 
in     indictments    for     ordinary     assaults. 
Blake  r.  U.  S.,   (C.  0.  A.  Ist  Cir.  1895) 
71  Fed.  286,  33  U.  S.  App.  376,  18  C  C 
A.  117. 

"  Pclonionsly."— In  U.  S.  t?.  Gallagher, 
(1832)  2  Paine  447,  25  Fed.  Cas.  No. 
15,185,  it  was  held  that  an  indictment 
for  assault  with  a  dangerous  weapon 
need  not  allege  that  the  assault  was  com- 
mitted feloniously  or  with  intent  to  per- 
petrate a  felony. 

Charging  aasanlt  npon  .person  unknown. 
—  In  U.  S.  V.  Davis,  (1833)  4  Cranch 
C.  C.  333,  26  Fed.  Cas.  No.  14,^4,  the 
court  overruled  a  motion  in  arrest  of 
judgment  on  the  ground  that  the  indict- 
ment charged  an  assault  and  battery 
**  upon  a  person  unknown,"  instead  of  "  to 
the  jurors  unknown";  Cranch.  C.  J. 
doubting,  however,  "  because  the  only  rea- 
son which  can  be  admitted  for  not  insert- 
ing the  name  of  the  person  assaulted  is, 
that  the  person  was  unknown  to  the 
jurors,  which  is  not  averred;  for  the  per- 
son might  be  unknown  to  the  attorney  of 
the  United  States,  who  sent  up  the  indict- 
ment, and  might  have  been  known  to  the 
jurors.  The  indictment  might  be  true  if 
the  person  aasaulted  was  unknown  by  any 
person." 

Jurisdictional  averments. —  The  infor- 
mation must  disclose  the  nationality  of 
the  vessel  on  which  the  alleged  assault 
took  place.  "To  constitute  a  crime 
against  the  United  States  of  which  this 
oourt  has  jurisdiction,  the  assault  must 
have  taken  place  on  board  an  American 
vessel,  and  that  fact  must  be  alleged  in 
the  pleading."  U.  S.  t\  Lewis,  (D.  C. 
Ore.  1988)  36  Fed.  449.  See  sec.  272, 
8upra,  this  title,  p.  890. 

Since  "there  may  be  an  island  called 
Cuba  within  the  jurisdiction  of  some  of 
the    atates    of    the    Union,"    the    court 


quashed  an  indictment  charging  assault 
with  a  dangerous  weapon  on  board  of  a 
vessel  belonging  in  whole  or  in  part  to  a 
citizen  of  the  United  States  "  in  the  har- 
bor of  Guantanamo,  in  the  island  of 
Cuba"  without  averring  that  the  place 
was  out  of  the  jurisdiction  of  any  or  the 
states  of  the  Union,  and  thus  within  the 
terms  of  the  statute  embodied  in  sec.  272, 
supra,  p.  890.  U.  S.  v.  Anderson,  (1879) 
17  Blatchf.  238,  24  Fed.  Cas.  No.  14,445, 
where  the  court  said :  **  In  the  case  oi  U. 
S.  r.  Jackalow,  [1862]  1  Black.  484,  [17 
U.  S.  (L.  ed.)  225],  it  was  held  by  the 
supreme  court  of  the  United  States,  that 
the  question  whether  a  particular  place 
be  out  of  the  jurisdiction  of  any  state, 
when  material  in  determining  the  extent 
of  the  jurisdiction  of  a  court,  is  a  ques- 
tion of  fact,  to  be  passed  on  by  the  jury : 
and,  in  that  case,  the  supreme  court  set 
aside  a  special  verdict  which  found  the 
offense  to  have  been  committed  in  waters 
adjoining  the  state  of  Connecticut,  be- 
tween Norwalk  Harbor  and  Westchester 
county  in  the  state  of  New  York,  at  a 
point  five  miles  eastward  of  Lyons*  Point 
(which  is  the  boundary  between  the  states 
of  New  York  and  Connecticut),  and  one 
mile  and  a  half  from  the  Connecticut 
shore  at  low  water  mark,  upon  the  ground, 
that,  in  tlie  absence  of  a  finding  by  the 
jury  that  the  place  so  described  was  out 
of  the  jurisdiction  of  any  state,  it  was 
impossible  for  the  court  to  determine  such 
to  be  the  fact.  .  .  .  Upon  the  authority 
of  the  Supreme  Court  of  the  United 
States,  the  omission  must  be  held  to  be 
fatal.'' 

The  burden  of  proof  does  not  shift. 
It  is  on  the  government  throughout  to 
establish  the  fact  of  an  unjustifiable  use 
of  the  weapon.  U.  S.  v.  Lunt,  (1855)  1 
Sprague  311,  26  Fed.  Cas.  No.  15,643. 

"A  variance  between  the  indictment  and 
the  evidence  is  not  material,  provided  the 
substance  of  the  matter  be  found."  U.  S. 
p.  Howard,  (1837)  aSunm.  12,26  Fed.  Cas. 
No.  15,403,  where  an  indictment  for 
assault  with  a  dangerous  weapon  on  a 
vessel,  alleged  the  ownership  of  the  vessel 
to  be  in  William  Nye  and  others,  instead 
of  Willard  Nye  and  others,  the  misnomer 
was  of  no  consequence,  as  the  particular 
ownership  was  immaterial,  the  indictment 
also  alleging  that  tlie  owners  were  citizens 
of  the  United  States. 

Instructions  as  to  verdict  for  lesser 
offense. —  Where  the  evidence  conclusively 

graved  and  the  defendant  admitted  that 
e  committed  the  assault  with  a  danger- 
ous weapon,  as  charged,  there  was  no 
room  for  the  jury  to  find  him  guilty  of  a 
lesser  offense  than  assault  with  a  danger- 
ous weapon,  and  the  court  rightly  refused 
to  instruct  that  they  might  mid  a  verdict 
of  guilty  of  simple  assault  or  assault  and 
batterv.  Hickey  v.  U.  S.,  (0.  0.  A.  9th 
Cir.  1900)  168  Fed.  536,  93  C.  0.  A.  616, 
22  L.  R.  A.  (N.  S.)  728. 
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Seo.  277.  [Attempt  to  commit  murder  or  manslaughter.]  Whoever  shall 
attempt  to  commit  murder  or  manslaughter,  except  as  provided  in  the  pre- 
ceding section,  shall  be  fined  not  more  than  one  thousand  dollars  and  impris- 
oned not  more  than  three  years.    [35  Stat.  L,  1143,] 

This  section  was  drawn  from  R.  S.  sec.  6342  (Act  of  March  3,  1867,  ch.  116,  11  Stat 
L.  250),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as 
follows : 

"  Sec.  6342.  Every  person  who,  within  any  of  the  places  or  upon  any  of  the  waters 
described  in  section  fifty-three  hundred  and  thirty-nine,  attempts  to  commit  the  crime 
of  murder  or  manslaughter,  by  any  means  not  constituting  the  offense  of  assault  with 
a  dangerous  weapon,  shall  be  punished  by  imprisonment,  with  or  without  hard  labor, 
not  more  than  three  years,  and  by  a  fine  of  not  more  than  one  thousand  doUara.'' 

The  places  within  which  the  offense  may  be  committed,  as  described  in  R.  S.  sec. 
5339,  given  in  the  notes  to  Code,  §  273,  supra,  p.  905,  have  been  omitted  as  unneces- 
sary, in  view  of  the  language  employed  in  Code,  §  272,  supra,  p.  8W.  The  words 
"  except  as  provided  in  the  preceeding  section  "  have  been  iniserted  and  the  words  "  hard 
labor  "  have  been  omitted. 


Place  where  offense  must  be  committed, 
see  supra,  this  chapter  and  title,  sec.  272, 
p.  890. 

Not  constitttting  an  assault  with  a 
dangerous  weapon. —  This  clause  means 
nothing  more  than  that  the  attempt  to 
commit  murder  must  amount  to  something 
more  than  or  different  from  an  assault 
with  a  dangerous  weap<3n,  because  such 
an  assault  is  made  a  crime  of  itself.  An 
indictment  under  this  section  is  not  suffi- 
cient which  charges  that  the  defendant 
made  an  assault  with  a  knife  upon  a  cer- 
tain person  with  intent  to  kill  wilfully, 
feloniously,  and  of  his  malice  afore- 
thought but  does  not  charge  that  the  de- 
fendant struck  such  person  with  his  knife 
or  inflicted  upon  him  any  wounds  or 
battery  which  have  the  tendency  to  pro- 
duce death,  and  makes  no  allegation  a.s 
to  the  character  of  the  knife  used.  U.  S. 
f?.  Barnaby,  (C.  C.  Mont.  1892)  61 
Fed.  20. 


Assault  with  deadly  weapon. — After  re- 
viewing the  statutes  from  which  this  sec- 
tion and  R.  S.  sec.  5346  (embodied  in  the 
preceding  section  276)  were  taken,  the 
court  said:  "As  a  result  of  this  patch- 
work legislation,  it  appears  that  there  is 
no  punisliment  provided  for  an  assault 
with  a  dangerous  weapon,  committed 
within  the  exclusive  jurisdiction  of  the 
United  States,  if  committed  on  land,  even 
if  such  assault  should  involve  ...  an 
attempt  to  commit  murder."  When  it  ap- 
pears from  the  indictment,  notwithstand- 
ing an  averment  therein  to  the  contrary, 
that  the  act  alleged  to  be  an  attempt  to 
commit  murder  was  an  assault  with  a 
deadly  weapon,  it  does  not  charge  an 
offense  punishable  by  this  section.  U.  S. 
V.  Williams,  (C.  C.  Ore.  1880)  2  Fed.  61. 
See  now  sec.  272,  supra,  p.  890. 


Sec.  278.  [Bape.]  Whoever  shall  commit  the  crime  of  rape  shall  suffer 
death.     [35  Stat  L,  1143,] 

This  section  was  drawn  from  R.  S.  sec.  5345  (Act  of  March  3,  1825,  ch.  66,  4  Stat. 
L.  115),  which  was  repealed  by  section  341,  infra,  tliis  title,  and  which  read  as  follows: 

"  Sec.  5845.  Every  person  who,  within  any  of  the  places  or  upon  any  of  the  waters 
specified  in  section  fifty-three  hundred  and  thirty-nine,  commits  the  crime  of  rape  shall 
suffer  death." 

The  places  within  which  the  offense  ma^  be  committed,  as  enumerated  in  R.  S.  sec. 
6339,  noted  under  section  273,  supra,  this  title,  p.  905,  are  omitted  in  view  of  the 
language  of  section  272,  supra,  this  title,  p.  890. 

Provisions  relating  to  rape  by  or  upon  Indians  were  made  by  sections  328,  329, 
infra,  this  title. 

See  the  notes  to  section  276,  supra,  this  title,  p.  917. 


What  constitutes  rape. —  See  Oliver  v, 
U.  S.,  (C.  C.  A.  9th  Cir.  1916)  280  Fed. 
971,  146  C.  C.  A.  165  as  quoted  in  notes 
to  sec.  276,  supra,  at  p.  918. 

In  Indian  country. —  The  crime  of  rape 
is  not  provided  for  in  R.  S.  sec.  2146,  m 
Indians,  vol.  3,  p.  810,  and  it  is  a  crime 
for  which  the  general  laws  of  the  United 
States  provide  a  punishment,  when  com- 
mitted  in   a   place   within   the  exclusive 


iurisdiction  of  the  United  States,  and 
hence  must  be  an  odfense  a^rainst  such  laws 
when  committed  in  the  Indian  country  by 
a  white  man  against  a  white  woman.  U. 
S.  V,  Partello,  (0.  C.  Mont.  1891)  48  Fed. 
670. 

Does  not  include  Indiana. —  If  the  de- 
fendant is  an  Indian,  he  is  not  embraced 
by  this  section,  for  this  section  is  one  of 
the  general  laws  of  the  United  States  in 
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relation  to  crimes  committed  in  places 
within  their  exclusive  jurisdiction,  from 
which,  by  virtue  of  R  S.  sees.  2146,  2146, 
in  Indians,  vol.  3,  pp.  810,  812,  crimes 
committed  in  the  Inoian  country,  by  one 


Indian  against  the  person  or  propertv  of 
another  Indian,  were  excluded.  U.  S.  t'. 
Wiard,  (S.  D.  Cal.  1890)  42  Fed.  320. 
See  ihfra,  this  title,  sees.  328,  329. 


Sec.  279.  [Having  carnal  knowledge  of  female  under  sixteen.]  Who- 
ever shall  carnally  and  unlawfully  know  any  female  under  the  age  of  six- 
teen years,  or  shall  be  accessory  to  such  carnal  and  unlawful  knowledge 
before  the  fact,  shall,  for  a  first  offense,  be  imprisoned  not  more  than  fifteen 
years,  and  for  a  subsequent  offense  be  imprisoned  not  more  than  thirty 
years.    [35  Stat,  L.  1143,] 

This  section  is  drawn  from  an  Act  of  Feb.  0,  1889,  ch.  120,  25  Stat.  L.  658,  which 
was  repealed  by  section  341,  infra y  this  title,  and  which  read  as  follows: 

**  That  every  person  who  shall  carnally  and  unlawfully  know  any  female  under  the 
age  of  sixteen  years,  or  who  shall  be  accessory  to  such  carnal  and  unlawful  knowledge 
before  the  fact  in  the  District  of  Columbia  or  other  place,  except  the  territories,  over 
which  the  United  States  has  exclusive  jurisdiction;  or  on  any  vessel  within  the 
admiralty  or  maritime  jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of 
any  State  or  Territory,  shall  be  guiltv  of  a  felony,  and  when  convicted  thereof  shaU 
be  punished  by  imprisonment  at  har^  labor,  for  the  first  offense  for  not  more  than 
fifteen  years,  and  for  each  subsequent  offense  not  more  than  thirty  years." 

The  places  wherein  the  offense  may  be  committed  have  been  omitted,  apparently  in 
view  of  the  language  of  section  27*2,  supra,  this  title  and  chapter,  p.  890,  and  the 
words  ''at  hard  labor"  have  been  omitted  from  the  provision  relating  to  imprison- 
ment. 


Place  where  offense  must  be  committed, 
see,  Siipra,  this  title  and  chapter,  sec. 
272,  p.  890. 

The  words  "except  the  territories"  in 
the  Act  of  1889,  above  quoted,  have  ref- 
erence exclusively  to  that  system  of  or- 
ganized government  long  existing  within 
the  Unit«i  States  by  which  certain  regions 
of  the  country  have  been  erect etl  into  civil 
governments.  These  governments  have  an 
executive,  a  legislative,  and  a  judicial  sys- 
tem. They  have  the  powers  which  all  these 
departments  of  government  have  exercised, 
which  are  conferred  upon  them  by  Act  of 
Congress,  and  their  legislative  acts  are 
subject  to  the  disapproval  of  the  Congress 
of  the  United  States.  They  are  not  in  any 
sense  independent  governments.  They 
have  no  senators  in  Congress,  and  no 
representatives  in  the  lower  house  of  that 
body  except  what  are  called  "  delegates," 
with  limited  functions.  Yet  they  exer- 
cise nearly  all  the  powers  of  the  govern- 
ment under  what  was  generally  called 
**  organic  Acts,"  passed  by  Congress  con- 
ferring such  powers  on  them.  It  is  thi?< 
class  of  governments  long  known  by  the 
name  of  "  territories "  that  the  Act  of 
Congress  excepts  from  the  operation  of 
this  statute,  while  it  extends  to  all  other 
places  over  which  the  United  States  have 
exclusive  jurisdiction.  Oklahoma  was  not 
of  this  class  of  territories.  In  re  Lane, 
(1800)  135  U.  S.  443,  10  S.  Ct.  760,  34 
U.  S.  (L.  ed.)  219. 

Indictment  containing  double  charge. — 
Where  an  indictment  contains  the  double 
charge  of  a  rape  at  common  law  and  of  ' 
the  statutory  offense  under  the  Act  of  Feb 
9,  1S89,  above  quoted  in  note  under  the 


text,  and  where  it  is  quite  obvious  tlia' 
both  these  offenses  can  oe  made  out  from 
the  language  of  the  indictment,  which  is 
in  a  single  count,  the  allegation  that  the 
offense  was  by  violence  and  against  the 
will  of  the  woman  with  the  other  allega- 
tions in  the  indictment  describing  the 
offense  of  rape,  and  the  allegation  that 
the  defendant  had  carnal  knowledge  of 
a  female  under  sixteen  years  of  age  mak- 
ing out  the  offense  under  the  statiite  of 
1889,  the  allegation  that  the  carnal  knowl- 
edge was  against  the  will  of  the  woman 
may  be  rejeotwi  as  surplusage,  and  the 
rest  of  the  indictment  be  good  under  the 
statute  referred  to;  and  as  the  court  in- 
structed the  jury  in  accordance  with  that 
view  of  the  subject,  and  as  the  jury  found 
the  prisoner  guilty  not  of  the  crime  of 
rape  but  of  the  smaller  crime  of  carnal 
knowledge  of  a  female  under  sixteen  years 
of  age,  the  action  of  the  court  on  the  sub- 
ject was  probably  correct.  At  all  events 
the  court  had  jurisdiction  of  the  prisoner, 
and  it  had  jurisdiction  both  of  the  offense 
of  rape  and  of  carnal  knowledge  of  a  fe- 
male under  sixteen  years  of  age.  It  was 
its  duty  to  decide  whether  there  was  a 
sufficient  indictment  to  subject  the  party 
to  trial  for  either  or  both  of  these  offenses. 
As  no  motion  was  made  to  compel  the 
prosecuting  attorney  to  elect  on  which  of 
the  charges  he  would  try  the  prisoner, 
there  was  no  error  in  its  rulings  on  this 
subject.  If  there  were  it  was  not  an  error 
which  went  to  the  jurisdiction  of  the  court 
to  try  and  sentence  the  prisoner.  In  re 
Lane,  (1890)  136  U.  S.  448,  10  S.  Ct. 
760,  34  U.  S.  (L.  ed.)  219. 
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Sec.  280.  [Seduction  of  female  passenger  on  vessel.]  Every  master, 
officer,  seaman,  or  other  person  employed  on  board  of  any  American  vessel 
who,  during  the  voyage,  under  promise  of  marriage,  or  by  threats,  or  the 
exercise  of  authority,  or  solicitation,  or  the  making  of  gifts  or  presents, 
seduces  and  has  illicit  connection  with  any  female  passenger,  shall  be  fined 
not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  one  year, 
or  both ;  but  subsequent  intermarriage  of  the  parties  may  be  pleaded  in  bar 
of  conviction.     [35  Stat.  L.  1143.] 

This  section  was  drawn  from  R.  S.  sec.  6349  ( Act  of  March  24,  1860,  ch.  8,  12  SUt. 
L.  3),  which  \*'«ia  repealed  by  section  341,  infra,  this  title. 

Aside  from  a  slight  transposition  of  lajigiiage,  no  change  whatever  was  made  in 
this  section  except  the  addition  of  the  words  "or  both/'  thereby  authorizing  the 
imposition  of  both  fine  and  imprisonment. 

Place  where  offense  must  be  conunitted, 
see  also  supra,  this  title  and  chapter, 
section  272,  p.  890. 

• 

Sec.  281.  [Payment  of  fine  to  female  seduced;  evidence  required;  limi- 
tation on  indictment.]  When  a  person  is  convicted  of  a  violation  of  the  sec- 
tion last  preceding,  the  court  may,  in  its  discretion,  direct  that  the  amount 
o£vthe  fine,  when  paid,  be  paid  for  the  use  of  the  female  seduced,  or  her 
child,  if  she  have  any ;  but  no  conviction  shall  be  had  on  the  testimony  of  the 
female  seduced,  without  other  evidence,  nor  unless  the  indictment  is  found 
within  one  year  after  the  arrival  of  the  vessel  on  which  the  offense  was  com- 
mitted at  the  port  of  its  destination.     [35  Stat.  L.  1144.] 

This  section  was  drawn  from  R.  S.  sec.  6350  (Act  of  March  24,  1860,  ch.  8,  12  Stat. 
L.  3)  and  R.  S.  sec.  &351  (Act  of  March  24,  I860,  ch.  8,  12  Stat.  L.  3),  both  of  which 
were  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

"  Sbo.  '5350.  \VTien  any  person  is  convicted  under  the  provisions  of  the  preceding 
section,  the  court  may,  in  its  discretion,  by  an  order  entered  on  its  minutes,  direct 
the  amount  of  the  fine,  when  imposed  and  collected,  to  be  paid  for  the  use  of  the  female 
seduced  or  her  child,  if  she  have  any. 

"8ec.  5351.  No  conviction  shall  be  had  on  the  testimony  of  the  female  seduced, 
without  other  evidence,  nor  unless  the  indictment  is  found  within  one  year  after  the 
arrival  of  the  vessel  on  which  the  offense  was  committed  at  the  port  for  which  it  was 
destined." 

In  combining  these  Revised  Statutes  sections  slight  changes  of  phraseology  were  made 
necessary  for  purposes  of  revision,  but  no  change  was  made  in  tlie  law. 


Sec.  282.  [Loss  of  life  by  misconduct  of  ofScers,  etc.,  of  vessels.]  Every 
captain,  engineer,  pilot,  or  other  person  employed  on  any  steamboat  or  ves- 
sel, by  whose  misconduct,  negligence,  or  inattention  to  his  duties  on  such 
vessel  the  life  of  any  person  is  destroyed,  and  every  owner,  charterer, 
inspector,  or  other  public  officer,  through  whose  fraud,  neglect,  connivance, 
misconduct,  or  violation  of  law  the  life  of  any  person  is  destroyed,  shall  be 
fined  not  more  than  ten  thousand  dollars,  or  imprisoned  not  more  than  ten 
years,  or  both :  Provided,  That  when  the  owner  or  charterer  of  any  steam- 
boat or  vessel  shall  be  a  corporation,  any  executive  officer  of  such  corpora- 
tion, for  the  time  being  actually  charged  with  the  control  and  management 
of  the  operation,  equipment,  or  navigation  of  such  steamboat  or  vessel,  who 
has  knowingly  and  willfully  caused  or  allowed  such  fraud,  neglect,  conniv- 
ance, misconduct,  or  violation  of  law,  by  which  the  life  of  any  person  is 
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destroyed,  shall  be  fined  not  more  than  ten  thousand  dollars,  or  imprisoned 
not  more  than  ten  years,  or  both.    [35  Siat.  L,  1144.] 

This  section  was  drawn  from  R.  S.  sec.  5344  (Act  of  Feb.  28,  1871,  ch.  100,  16  SUJL 
L.  456),  as  amended  by  the  Act  of  March  3,  1»05,  ch.  1464?,  §  6,  33  Stat.  L.  1026.  Both 
the  section  and  the  amending  Act  were  repealed  by  section  341,  infra,  this  title.  The 
amending  Act  added  the  provisions  relating  to  a  fine,  immediately  preceding  the 
proviso,  and  added  the  proviso,  causing  the  section  to  read  as  follows: 

**  Sec.  6344.  Every  captain,  engineer,  pilot,  or  other  person  employed  on  any  steam- 
boat or  vessel,  by  whose  misconduct,  negligence,  or  inattention  to  his  duties  on  such 
vessel  the  life  of  any  person  is  destroyed,  and  every  owner,  charterer,  inspector,  or 
other  public  officer,  through  whose  fraud,  neglect,  connivance,  misconduct,  or  violation 
of  law.  the  life  of  any  person  is  destroyed,  shall  be  deemed  guilty  of  the  felony  of  man- 
slaughter, and  upon  conviction  therex)f,  before  any  circuit  court  of  the  United  States, 
shall  be  sentenced  to  pay  a  fine  of  not  more  than  ten  thousand  dollars,  or  to  confine- 
ment at  bard  labor  for  a  period  of  not  more  than  ten  years,  or  either,  or  both:  Pro- 
vided, That  when  the  owner  or  charterer  of  anv  steamboat  or  vessel  shall  be  a  cor- 
poration,  any  executive  officer  of  such  corporation,  for  the  time  being  actually  charged 
with  the  control  and  management  of  the  operation,  equipment,  or  navigation  of  such 
steamboat  or  vessel,  who  has  knowingly  and  willfully  caused  or  allowed  such  fraud, 
neglect,  connivance,  misconduct,  or  violation  of  law,  by  which  the  life  of  any  person 
is  destroyed,  shall  be  deemed  guiltv  of  the  felony  of  manslaughter,  and  upon  conviction 
thereof,  before  any  circuit  court  of  the  United  States,  shall  be  sentenced  to  confinement 
at  hard  labor  for  a  period  of  not  more  than  ten  years." 

Aside  from  the  omission  of  redundant  language,  the  only  change  made  in  this  sec- 
tion is  that  which  authorizes  the  imposition  of  a  fine  in  lieu  of  imprisonment  in  those 
cases  in  which  an  executive  officer  of  a  boat  owned  by  a  corporation  is  found  guilty  of 
<a  violation  of  the  section. 
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L  Constitution Axmr,    Constbuction, 
AND  Application 

Constitutionality.—"  It  must,  we  think, 
be  conceded  that  section  5344  [em- 
bodied in  the  text]  .  .  .  was  in  its  gen- 
eral purpose  and  enactment  within  the 
jwwer  of  Congress,  under  the  constitu- 
tional grant  of  power  to  *  regulate  com- 
merce with  foreign  nations  and  among 
the  several  states'  (Art.  1,  $  8),  and  the 
grant  of  judicial  power  in  cases  of  *  ad- 
miralty and  maritime  jurisdiction'  (Art. 
3,  §  1),  and  the  authority  vested  in  Con- 
gress '  to  make  all  laws  which  shall  be 
necessary    and   proper    for    carrying   into 


execution  '  the  powers  vested  in  Congress 
by  the  Constitution  (Art.  1,  §  8,  sub.  17)." 
People  t\  Welch,  (1894)  141  N.  Y.  266, 
36  N.  E.  328,  38  A.  S.  R.  7M,  24  L.  R.  A. 
117,  affirming  judgment  in  (1893)  74  Hun 
474,  26  N.  Y.  S.  694. 

The  word  ''▼essel"  must  be  given  the 
definition  prescribed  by  R.  S.  sec.  3,  in 
Statutes,  and  includes  sailing  vessels. 
U.  S.  V.  Holmes,  (N.  D.  Ohio  1900)  104 
Fed.  884. 

A  pilot  is  not  liable  and  cannot  be  con- 
victed under  the  last  clause  of  the  statute, 
which  applies  only  to  an  "  owner,  in- 
spector, or  other  public  officer."  U.  S.  v. 
Holtzhauer,  (C.  C.  N.  J.  1889)  40  Fed.  76. 

A  corporation  owner  of  a  steam  vessel 
nuiy  be  guilty  of  the  offense  stated  in  this 
section,  which  provides  that  **  every  owner 
.  .  .  through  whose  fraud,  connivance, 
misconduct,  or  violation  of  law  the  life 
of  any  person  is  destroyed,  shall  be 
deemed  guilty  of  manslaiighter,  and  upon 
conviction  thereof  .  .  .  shall  be  sentenced 
to  confinement  at  hard  labor,"  etc.,  not- 
withstanding the  fact  that  it  cannot  be 
subjected  to  the  punishment  imposed; 
and  such  fact  does  not  affect  the  right 
of  the  government  to  prosecute  indi- 
viduals, under  said  section,  who  aid  and 
abet  the  corporation  in  the  commission 
of  the  crime.  U.  S.  v.  Van  Schaick,  (8.  D. 
N.  Y.  1904)  134  Fed.  692. 

.II.  Misconduct,  Negligence,  vro, 

1.  In  Oeneral 

"By  misconduct,  negligence,  or  inatten- 
tion in  the  niaiiMgiMncnt  of  steainbonts, 
mentioned  in  the  statute,  is  undoubtedly 
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meant  the  omission  or  commission  of  an 
act  which  may  naturally  lead  to  the  con- 
sequences made  criminal;  and  it  is  no 
matter  what  may  be  the  degree  of  mis- 
conduct, whetlier  it  be  slight  or  gross,  if 
the  proof  satisfies  you  that  the  explosion 
of  the  boiler  was  the  necessary  or  most 
probable  result  of  it."  U.  S.  f.  Farnhain, 
(1853)  2  Blatchf.  628,  25  Fed.  Cas.  No. 
16,071.  See  also  U.  S.  i\  CoUyer,  (1855) 
25  Fed.  Cas.  No.  14,838. 

Negligence  "is  an  omission  to  perform 
some  duty,  or  it  is  a  violation  of  some 
rule,  which  is  made  to  govern  and  control 
one  in  the  discharge  of  some  duty."  U.  S. 
V.  Keller,  (C.  C.  W.  Va.  1884)  19  Fed. 
633. 

"  One  who  has  charge  of  an  ancient 
wooden  building  must  be  held  to  a  higher 
degree  of  vigilance  in  guarding  against 
fire  than  if  the  building  were  built  of 
steel,  concrete  and  stone.  So  the  master 
of  a  wooden  vessel  filled  with  combustible 
materials  sind  thronged  with  hundreds  of 
irresponsible  human  beings  is  required  to 
exercise  a  greater  degree  of  watclifulness 
than  is  the  conimanoer  of  a  steel  vessel 
carrying  the  ordinary  load  of  compara- 
tively experienced  and  intelligent  passen- 
gers. .  .  .  The  proposition  that  defendant 
was  not  responsible  for  the  conduct  of  his 
crew  because  it  was  composed  of  raw  ma- 
terial and  was  constantly  changing,  can- 
not be  maintained,  to  hold  otherwise 
would  be  to  sanction  the  proposition  that 
tjie  more  i^orant  the  crew  the  less  was 
the  obligation  to  instruct  them.  The  di- 
lect  converse  of  the  proposition  is  true, 
the  greater  their  inexperience  the  stronger 
was  the  obligation  of  the  defendant  to  in- 
struct them;  not  only  so,  but  he  should 
not  have  attempted  to  navigate  the  Slo- 
ciim  at  all  unless  she  was  in  such  a  con- 
dition, both  as  to  equipment  and  crew, 
that  he  could  navigate  her  safely.  In 
proportion  as  the  crew  became  listless 
and  inefficient,  the  watchfulness  of  the 
commander  should  have  increased.  If  it 
be  true,  as  the  defendant  testifies,  that 
there  were  but  seven  effective  men  in  the 
crew  and  that  it  requires  six  men  to 
lower  a  lifeboat  properly,  it  will  be  seen 
at  a  glance  how  utterly  inadequate  were 
the  means  provided  for  meeting  the  emer- 
gency in  case  of  fire."  Van  Schaick  t?. 
U.  S.,  (C.  C.  A.  2d  Cir.  1908)  159  Fed. 
847,  87  C.  C.  A.  27,  14  Ann.  Cas.  456, 
where  the  evidence  was  held  suliicient  to 
sustain  a  conviction  of  the  captain  of 
the  General  Slocum  for  manslaughter  on 
account  of  lives  lost  at  the  burning  of 
the  steamer. 

"  The  duty  omitted  must  be  one  which 
the  party  is  bound  to  perform  by  law  or 
contract,  and  not  one  tne  performance  of 
which  depends  simply  upon  his  humanity, 
or  his  sense  of  justice  or  propriety.  In 
the  absence  of  such  obligations,  it  is  un- 
doubted It  the  moral  duty  of  every  person 
to  extend   to  others   assistance   when   in 


danger;  to  throw,  for  instance,  a  plank 
or  rope  to  a  drowning  man,  or  make 
other  efforts  for  his  rescue,  and  if  such 
efforts  should  be  omitted  by  any  one 
when  they  could  be  made  without  imperil- 
ing his  own  life,  he  would,  by  his  eon- 
duct,  draw  upon  himself  the  just  censure 
and  reproach  of  good  men;  but  this  is 
the  only  punishment  to  which  he  would 
be  subjected  by  society."  U.  S.  v.  Kncywles, 
(1864)  4  Sawy.  517,  26  Fed.  Cas.  No. 
15,540. 

Where  the  captain  of  the  General  Slo- 
cum was  on  trial  for  manslaughter  for 
loss  of  lives  of  passengers  due  to  his 
alleged  misconduct,  negligence  or  inattoji- 
tion  to  his  duties,  the  court  said :  "  The 
fact  th*^t  a  certificate  signed  by  United 
States  inspectors  was  filed  certifying  that 
the  Slo«um  had  been  duly  inspected  and 
was  permitted  to  navigate  for  one  year 
from  May  6,  1964,  has  Jittle  relevancy  to 
the  present  issue.  The  law  imposed  cer- 
tain duties  upon  the  defendant,  it  also 
imposed  duties  upon  the  inspectors,  but 
the  fact  that  the  inspectors  failed  in  their 
duty  is  no  reason  why  the  defendant 
should  be  exculpated  if  he  failed  in  his. 
The  law  placed  upon  him  personally  the 
obligation  of  seeing  that  this  vessd  had 
sufficient  protection  against  fire,  he  could 
not  delegate  that  duty,  he  had  no  right 
to  rely  solely  upon  the  statements  of  the 
inspectors,  his  duty  was  not  discharged 
until  he  personally  had  seen  to  it  that 
the  required  protection  was  furnished." 
Van  Schaick  t?.  U.  S.,  (C.  C.  A.  2d  Cir. 
1908)  159  Fed.  847,  87  C.  C.  A.  27,  14 
Ann.  Cas.  456. 


2.  Intent  Not  Involved 

m 

**  Intent  is  not  an  element  of  the  offense, 
malice  need  not  be  proved,  and  it  is  un- 
necessary to  show  that  the  acts  or  omis- 
sions which  caused  the  loss  of  life  were 
wilful  or  intentional.  U.  S.  i?.  Keller, 
[C.  C.  W.  Va.  1884]  19  Fed.  633;  U.  S. 
V.  Holmes,  [N.  D.  Ohio  1900]  104  Fed. 
884."  Van  Schaick  i\  U.  S.,  (C.  C.  A. 
2d  Cir.  1908)  150  Fed.  847,  87  C.  C.  A. 
27,  14  Ann.  Oas.  456. 

3.  Mere  Error  of  Judgment 

A  mere  error  of  judgment  is  not  such 
misconduct  or  negligence  as  is  contem- 
plated by  the  statutes.  U.  S.  (?.  CoUyer, 
(1855)  25  Fed.  Cas.  No.  14,838. 

4.  Conduct  in  Caee  of  Doubt 

"Where  doubt  exists  as  to  what  con- 
duct should  be  pursued  in  a  particular 
ca.se,  and  intelligent  men  differ  as  to  the 
proper  action  to  be  had,  the  law  does  not 
impute  guilt  to  any  one,  if,  from  omission 
to  adopt  one  course  instead  of  another, 
fatal  consequences  follow  to  others.  The 
law  docB  not  enter  into  any  consideration 
of  the  reasons  governing  the  conduct  of 
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men  in  such  cases,  to  determine  whether 
they  are  culpable  or  not."  IJ.  S.  v, 
Knowles,  (1864)  4  Sawy.  617,  26  Fed. 
Gas.  No.  15,540. 

0.  Incompetence  or  Ignorance 

Every  one  who  assumes  to  perform  cer- 
tain duties,  as  captain,  pilot,  or  other  re- 
sponsible duty  on  board  a  steamboat,  is 
made  responsible  for  any  act  done  through 
ignorance  or  n^ligence,  without  refer- 
ence to  his  fitness  for  such  duty.  Any 
individual  who,  being  incompetent,  as- 
sumes to  discharge  the  duties  of  engineer, 
is  guilty,  though  the  act  which  destroys 
life  was  done  through  ignorance.  ''  It  is 
no  mitigation  of  the  offense  that  the 
engineer  erred  through  a  want  of  knowl- 
edge. He  should  not  have  engaged  in  a 
duty  so  perilous  as  that  of  an  engineer, 
when  he  was  conscious  that  he  was  incom- 
petent." U.  &.  V.  Taylor,  (1851)  5  Mc- 
Lean 242,  28  Fed.  Cas.  No.  16,441. 

6.  "  Violation   of   Law"   in   General 

The  owner  of  a  steamship  who  fails  to 
comply  with  the  statute  requiring  it  to 
be  equipped  with  life  preservers  and 
proper  fire  appliances,  either  by  supply- 
mg  none  or  oy  supplying  those  that  are 
unsuitable,  inefficient,  and  useless,  and 
do  not  conform  to  the  inspectors*  rules, 
is  ^ilty  of  a  "  violation  of  law,"  and 
subject  to  prosecution  under  this  sec- 
tion, where  such  violation  results  in  the 
death  of  a  person;  and  in  either  case 
the  offense  is  one  which  may  be  aided 
and  abetted  by  a  third  person  who 
"  caused  and  procured  "  the  omission  and 
such  person  may  properly  be  charged  in 
the  indictment  as  a  principal.  U.  S.  v. 
Van  Schaick,  (S.  D.  N.  Y.  1904)  134 
Fed.  592. 

7.  Violation  of  Navigation  Laws 

While  it  is  not  primarily  the  duty  of 
the  master,  imder  the  statutes  and  in- 
8i)ectors'  regulations,  to  equip  a  vessel 
with  life  preservers  or  Are  apparatus,  it 
as  his  duty  before  navigating  to  exercise 
care  to  know  whether  the  ship  has  such 
equipment,  and  whether  it  is  apparently 
sufficient  and  in  accordance  with  law, 
and  afterwards  to  exercise  some  care  re- 
specting its  maintenance,  the  extent  of 
such  care  being  dependent  on  his  oppor- 
tunities to  examine  the  appliance  and  per- 
ceive its  condition;  other  duties,  relating 
to  the  posting  of  station  bills  for  the 
crew,  and  their  exercise  in  fire  drills  and 
the  use  of  appliances,  are  imposetl  di- 
rectly upon  the  master  by  rule  5,  section 
15,  of  ttie  inspectors'  rules  and  regula- 
tions; and  his  neglect  of  any  of  such 
duties,  whereby  the  life  of  any  person 
is  destroyed,  renders  him  subject  to  in- 
dictment and  prosecution  for  manslaugh- 
ter   under   this   section.      U.    S.    r.    Van 


Schaick,    (S.  D.  N.   T.   1904)    184  Fed. 
592. 

8.  Duties  Created  by  Inspector's  Rmles 

Inspector's  rule  5,  sec^tion  15,  requiring 
masters  of  steam  vessels  to  keep  the  fire 
apparatus  thereon  in  complete  working 
order,  and  to  post  station  bills  and  exer- 
cise the  crew  in  their  duties  in  connection 
therewith,  is  within  the  power  conferred 
on  the  board  by  B.  S.  sec.  405,  and  valid. 
It  does  not  purport  to  create  offenses, 
but  merely  to  prescribe  duties;  but  a 
breach  of  it,  resulting  from  a  master's 
misconduct,  negligence,  or  inattention, 
causing  death,  is  manslaughter,  because 
so  provided  by  Confess  in  R.  S.  sec. 
5344,  embodied  in  this  section.  U.  S.  r. 
Van  Schaick,  (S.  D.  N.  Y.  1904)  134 
Fed.  592. 

9.   Misconduct,   etc.,   Must  Be  Ca/use  of 

Death 

Misconduct,  however  gross,  is  innocent 
imder  this  section  unless  it  be  the  cause 
of  the  manslaughter.  In  re  Doig,  (C.  G. 
Gal.  1880)  4  Fed.  193. 

*'The  death  which  follows  the  duty 
omitted  must  be  the  immediate  and  direct 
consequence  of  the  omisbioii.  There  are 
many  cases  in  the  r^>orts  in  which  this 
doctrine  of  liability  for  n^ligence  result- 
ing in  death  is  asserted.  In  one  case  a 
defendant  had  been  employed  to  ^ive 
signals  to  railway  trains  of  obstructions 
on  the  road.  Having  on  one  occasion 
neglected  to  give  the  proper  signal  of  an 
obstruction,  a  collision  followed,  causing 
the  death  of  a  passenger.  The  negligenee 
was  held  to  be  criminal,  and  the  defend- 
ant was  convicted  of  manslaughter.  Reg. 
t;.  Pargeter,  [1848]  3  Gox  G.  G.  (Eng.) 
191.  In  another  case,  the  defendant  was 
employed  as  the  ground  bailiff  of  a  mine, 
and  as  such  it  was  his  duty  to  cause  the 
mine  to  be  ventilated,  by  directing  air* 
headings  to  be  placed  where  necessary. 
By  his  omission  to  do  this  in  a  particu- 
lar place,  the  damp  in  the  mine  exploded, 
and  several  persons  were  killed.  The  de- 
fendant was  indicted  for  manslaughter, 
and  the  court  instructed  the  jury  that  if 
they  were  satisfied  that  it  was  the  ordi- 
nary and  plain  duty  of  the  prisoner  to 
cause  the  air-heading  to  be  made  in  the 
mine,  and  that  a  person  using  reasonable 
diligence  would  have  had  it  done,  and 
that  by  the  omission  the  death  of  the 
deceased  occurred,  they  tjthuuld  find  the 
prisoner  guilty.  Reg.  t\  Haines,  2  G.  &  K. 
368  [61  E.  C.  L.  367].  In  these  cases^, 
you  will  perceive  that  the  omission  which 
resulted  fatally  was  of  a  plain  personal 
duty,  and  that  the  accident  was  the  im- 
mediate and  direct  consequence  of  the 
omission.  Now,  in  the  case  of  a  person 
falling  overboard  from  a  sliip  ai  sea, 
whether  passenger  or  seaman,-  when  he 
is    not    Killed    by    the    fall,    there    is 
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no  question  as  to  the  duty  of  the 
commander.  He  is  bound,  both  by  law 
and  by  contract,  to  do  everything  con- 
sistent with  the  safety  of  the  ship  and 
of  the  passengers .  and  crew,  necessary 
to  rescue  the  person  overboard,  and  for 
that  purpose  to  stop  the  vessel,  lower  the 
boats,  and  throw  to  him  such  buoys  or 
other  articles  which  can  be  readily  ob- 
tained, that  may  serve  to  support  him 
in  the  water  until  he  is  reached  by  the 
boats  and  saved.  No  matter  wliat  delay 
in  the  voyage  may  be  occasioned,  or  what 
expense  to  the  owners  may  be  incurred, 
nothing  will  excuse  the  commander  for 
any  omission  to  take  these  steps  to  save 
the  person  overboard,  provided  they  can 
be  taken  with  a  due  regard  to  the  safety 
of  the  ship  and  others  remaining  on  board. 
Subject  to  this  condition,  every  person 
at  sea,  whether  passenger  or  seaman,  has 
a  right  to  all  reasonable  efforts  of  the 
commander  of  the  vessel  for  his  rescue, 
in  case  he  should  by  accident  fall  or  be 
thrown  overboard.  Any  neglect  to  make 
such  efforts  would  be  criminal,  and  if 
followed  by  the  loss  of  the  person  over- 
board, when  by  them  he  might  have  been 
saved,  the  conunander  would  be  guilty  of 
manslaughter,  and  might  be  indicted  and 
punished  for  that  offense."  U.  S.  v. 
Knowles,.  (1864)  4  Sawy.  517,  26  Fed. 
Cas.  No.  15,540. 

10.  Errors  of  Others 

The  death  must  be  attributable  to  mis- 
conduct, negligence,  or  inattention  to  his 
duties  on  the  part  of  the  defendant.  If, 
in  the  case  of  a  colli siim,  it  happen  from 
the  improper  or  unskilled  navigation  of 
the  other  vessel,  or  any  other  cause,  ren- 
dering it,  as  to  the  defendant,  an  unavoid- 
able occurrence,  he  is  entitled  to  the  ver- 
dict of  acquittal.  U.  S.  v.  Warner,.  (1848) 
4  McLean  463,  28  Fed.  Cas.  No.  16,643. 
See  also  U.  S.  v.  CJoUyer,  (1866)  26  Fed. 
Cas.  No.  14,838. 

11.  Civil  Liability 

In  a  civil  action  to  recover  damages  on 
account  of  the  death  of  libell ant's  intes- 
tate, alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  while  trans- 
porting the  deceased  on  its  steam-ferry, 
vindictive  or  exemplary  damages,  by  way 
of  punishment,  cannot  be  recovered,  as 
this  statute  has  otherwise  provided  for 
that.  Holmes  v.  Oregon,  etc.,  R.  Co.,  (D. 
C.  Ore.  1881)  6  Fed.  523. 

in.  Peosecution  for  Offense 

1.  Jurisdiction 

R.  S.  see.  5344,  embodied  in  thie  section, 
was  held  not  to  be  in  pari  materia  with 
sections  partly  embodied  in  section  272, 
supra,  p.  890,  which  conferred  jurisdic- 
tion on  the  courts  of  the  United  States 
to    try    and    punish    those    offenses    only 


which  have  been  committed  at  certain 
places  within  the  jurisdiction  of  the 
United  States  and  "  outside  of  the  juris- 
diction of  any  state."  When  the  offenses 
charged  were  committed  within  the  body 
of  a  county,  the  defendant  might  be  liable 
to  prosecution  in  the  state  courts,  but  that 
fact  of  itself  does  not  oust  the  jurisdic- 
tion of  the  federal  court.  This  section 
*'  is  a  separate  and  independent  statute, 
and  must  be  construed  according  to  its 
own  terms,  without  reference  to  any  other 
statute,  so  far  as  the  question  of  jurisdic- 
tion is  concerned."  U.  S.  f.  Holtzhauer, 
(C.  C.  X.  J.  1889)  40  Fed.  76. 

A  state  court,  under  an  appropriate 
state  statute;  has  jurisdiction  of  an  offense 
charged  against  a  pilot  which  is  also  an 
offense  under  this  section,  when  the  acts 
complained  of  were  within  the  county. 
The  federal  courts  have  no  exclusive  juris- 
diction of  such  an  offense  under  R.  S.  sec. 
711  (embodied  in  Judicial  Code,  $  256, 
vol.  5,  p.  921),  as  jurisdiction  of  offenses 
under  this  title  is  saved  to  state  courts 
by  R.  S.  sec.  532S,  embodied  in  section  326, 
infra,  this  title.  People  r.  Welch,  (1894) 
141  N.  Y.  266,  36  N.  E.  328,  38  A.  S.  R. 
793,  24  L.  R.  A.  117,  affirming  judgment 
in  (1893)  74  Hun  474,  26  N.  Y.  S.  694. 
See  In  re  Welch,  (S.  D.  N.  Y.  1893)  57 
Fed.  676. 

2.  Indictment 

The  indictment  need  not  expressly 
charge  the  defendants  with  manslaughter. 
*'  Whether  or  not  the  defendants  are 
guilty  of  manslaughter  would  be  a  conclu- 
sion of  law  from  the  proof  of  the  facts 
alleged.**  U.  S.  v.  Holtzhauer,  (C.  C. 
N.  J.  1889)   40  Fed.  76. 

An  indictment  is  not  sufficient  which 
merely  follows  the  words  of  the  statute. 
Facts  upon  which  the  government  relies 
to  prove  "  misconduct,*'  "  negligence,"  or 
"  inattention  to  his  duties,"  should  be  de- 
scribed. **  These  words  and  phrases  are 
vague,  and  may  be  subject  to  different 
meanings  and  interpretations."  U.  S.  r. 
Holtzhauer,  (C.  C.  N.  J.  1889)  40  Fed. 
76.  But  see  U.  S.  v.  CoUyer,  (1856)  25 
Fed.  Cas.  No.  14,838. 

An  indictment  charging  a  violation  of 
the  statute  and  rules,  in  that,  of  the  life 
preservers  supplied  and  kept  on  a  steam- 
ship for  use  of  passengers  thereon,  up- 
ward of  nine  hundred  were  unsuitable,  in- 
efficient, and  useless,  and  not  in  accord- 
ance with  the  statutory  requirement,  was 
held  not  to  be  bad  because  it  did  not  also 
charge  a  failure  to  supply  the  requisite 
number  of  good  life  preservers;  the  fur- 
nishing to  a  passenger  of  a  useless  life 
preserver  being  as  much  a  violation  of 
the  law  as  a  failure  to  furnish  him  with 
any.  U.  S.  v.  Van  Schaick,  (S.  D.  N.  Y. 
1904)    134  Fed.  592. 

An  averment  that  the  absence  of  the 
cku'k  rail  left  a  portion  of  tlie  deck  un- 
guarded,   and,    by    reason    and    in    conse- 
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quence  of  the  absence  of  the  rail,  a  pas- 
seDger  Rtepped  upon  the  unguarded  part 
of  the  deck  and  fell  into  the  water, 
whereby  her  life  was  destroyed,  suffi- 
ciently avers  facts  which  connect  the  duty 
of  the  captain  to  see  that  the  rail  was 
in  place  with  his  negligence  in  per- 
mitting it  to  be  absent.  U.  S.  r.  Beacham, 
(C.  C.  Md.  1886)  29  Fed.  284. 

The  indictment  must  show  on  its  face 
that  the  offense  was  committed  within 
the  jurisdiction  of  the  court  in  which  the 
indictment  was  found.  In  re  Doig,  (C.  C. 
Cal.  1880)  4  Fed.  193. 

Constitutional  limit. —  The  section  does 
not  limit  the  offense  to  the  navigable 
waters  of  the  United  States,  and  is*  in 
terms  without  limit,  but  the  restriction 
in  the  constitutional  grant  of  power  to 
Congress  limits  the  application  of  the 
l&vp.  An  indictment  is  sufficient  which 
avers  that  the  defendant  was  captain  of 
a  steamboat  engaged  in  navigation,  and 
describes  that  navigation  to  have  been 
upon  the  Chesapeake  bay,  which  is,  to 
the  judicial  knowledge  of  the  court,  one 
of  the  navigable  waters  of  the  United 
States.  U.  S.  r.  Beacham,  (C.  C.  Md. 
1886)  29  Fed.  284.  See  also  U-  S.  i\ 
Collyer,  (1855)  25  Fed.  Cas.  Xo.  14,838. 

An  indictment  is  sufficient  which 
charges  a  violation  of  a  public  law, 
namely,  R.  S.  sec.  4465  (in  Steam  Ves- 
sels), which  forbids  the  taking  on  board 
any  steamer  "  a  greater  number  of  pas- 
sengers than  is  stated  in  the  certificate 
of  inspection,"  though  the  facts  may  not 
be  set  forth  with  that  fullness  which  may 
be  found  in  some  forms  of  indictments. 
U.  8.  r.  Holtzhauer,  (C.  C.  N.  J.  1889) 
40  Fed.  76.  See  alno  U.  S.  p.  Beacham, 
(C.  C.  Md.  1886)  29  Fed.  284;  U.  S.  v. 
Famham,  (1853)  2  Blatchf.  628,  25  Fed. 
Cas.  No.  15,071. 

In  order  to  constitute  the  offense  it  is 
not  necessary  to  charge  and  prove  that 
the  acts  were  done  with  criminal  intent, 
maliciously  done,  or  with  the  purpose  to 
take  the  life  of  any  person,  but  it  is  suffi- 
cient, within  the  terms  of  this  statute,  if 
the  government  charge  and  prove  the  mis- 
conduct, negligence,  or  inattention  which 
results  in  the  loss  of  human  life.  U.  S. 
f?.  Hohnes,  (N.  D.  Ohio  1900)  104  Fed. 
884.  See  also  U.  S.  r.  Keller,  (C.  C.  W. 
Va.  1884)  19  Fed.  633;  Charge  to  Grand 
Jury,  (1846)  1  Newb.  Adm.  323,  30  Fed. 
Cas.  No.  18,253;  U.  S.  r.  Warner,  (1848) 
4  McLean  463,  28  Fed.  Cas.  No.  16,643; 
The  Henry  Clay,  (1852)  11  Fed.  Gas. 
No.  6,376. 


3.  Burden  of  Proof  and   Weight  of 

Evidence 

In  U*  S.  c.  Knowles,  (1864)  4  Sawy. 
517,  26  Fed.  Cas.  No.  15,540,  where  the 
defendant  sea-captain  was  on  trial  for 
murder  (and  acquitted),  the  charge  being 
that  after  one  Swain  son,  a  seaman,  fell 


from  the  royal-yard  arm,  the  defendant 
wilfully  omitted  to  stop  the  ship,  or  to 
lower  either  of  the  boats  or  to  make  any 
attempt  to  save  him,  m  consequence  of 
which  he  was  drowned,  Mr.  Justice  Field 
charged  the  jury  as  follows:  "The  kill- 
ing of  Swainson  from  his  fall  is  alleged 
from  the  distance  -  he  must  have  fallen, 
and  the  absence  of  any  appearance  of 
subsequent  motion  on  his  part  in  the 
water.  The  distance  was  one  hundred 
and  ten  feet,  as  stated  by  one  of  the  wit- 
nesses from  actual  measurement.  Another 
witness  says  that  Swainson  struck  the 
water  on  his  back  or  front;  a  third  wit- 
ness states  that  the  feet  of  Swainson 
struck  the  water  first,  but  that  the  posi- 
tion of  the  body  was  somewhat  inclined. 
From  the  noise  made  in  falling,  the  mate 
was  of  the  opinion  that  Swainson  struck 
the  channels  on  the  side  of  the  vessel  in 
his  fall.  You  can  judge  of  the  probabili- 
ties of  the  man  being  alive  after  a  fall  of 
this  kind.  If  you  believe  frojn  the  evi- 
dence that  he  was  killed  by  the  fall,  that 
is  an  end  of  this  case,  and  you  need  not 
pursue  your  inquiries  further*  But  more, 
if  you  have  any  reasonable  doubt,  by 
wliich  I  mean  a  doubt  founded  upon  a 
consideration  of  all  the  circumstances 
and  evidence,  and  not  a  doubt  resting 
upon  mere  conjecture  or  speculation, 
wnether  he  was  killed  by  the  fall,  you 
need  not  go  further.  The  prosecution 
proceeds  upon  the  groimd  that  he  was 
not  thus  killed,  the  district  attorney  rely- 
ing upon  the  general  presumption  of  the 
law  that  a  man  known  to  be  alive  at  a 
particular  time  continues  alive  until  his 
death  is  proved,  or  some  event  is  shown 
to  have  happened  to  him  which  usually, 
in  the  experience  of  men,  proves  fatal. 
The  fall  of  a  person  into  the  sea  from  a 
height  of  one  hundred  and  ten  feet  is  not 
an  event  which  is  necessarily  fatal.  Nor 
can  it  be  said  that  in  the  experience  of 
men  it  is  usually  so.  Its  effect  depends 
very  much,  if  not  entirely,  upon  the  man- 
ner in  which  the  party  falling  strikes 
the  water,  and  the  existence  of  obstacles 
breaking  the  force  of  the  fall.  The  fact, 
therefore,  that  the  fall  of  Swainson  ap- 
pears in  the  evidence  presented  by  the 
prosecution,  does  not  change  the  presump- 
tion of  the  law,  which  I  have  mentioned. 
The  burden  still  remains  upon  the  de- 
fendant of  showing  that  the  fall  was 
fatal,  or  of  showing  such  attending  cir- 
cumstances as  to  create  a  reasonable 
doubt  whether  such  was  not  the  fact. 
You  will  not  take  the  fall  itself  as  con- 
clusive on  this  point,  but  will  consider 
it  in  connection  with  the  evidence  of  the 
manner  in  which  the  party  fell,  and  par- 
ticularly of  the  manner  in  which  he  struck 
the  water  in  falling." 

In  U.  S.  i^.  Knowles,  cited  in  the  last 
preceding  paragraph.  Mr.  Justice  Field 
further  charged  the  jury  as  follows:  "If 
vou   are   .satisfied   that   the   fall  was   not 
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immediately  fatal,  the  next  inquiry  will 
be  whether  Swainson  could  have  been 
saved  by  any  reasonable  efforts  of  the 
captain,  in  the  then  condition  of  the  sea 
and  weather.  That  the  wind  was  high 
there  can  be  no  doubt.  The  vessel  was 
going,  at  the  time,  at  the  rate  of  twelve 
knots  an  hour;  it  had  averaged,  for  sev- 
eral hours,  ten  knots  an  hour.  A  wind 
capable  of  propelling  a  vessel  at  that 
speed  would,  in  a  few  hours,  create  a 
strong  sea.  To  stop  the  ship,  change  its 
course,  go  back  to  fiie  position  where  the 
seaman  fell  overooard,  and  lower  the 
boats,  would  have  required  a  good  deal 
of  time,  according  to  the  testimony  of 
several  witnesses.  In  the  meanwhile,  the 
man  overboard  must  have  drifted  a  good 
way  from   the  spot   where  he  fell.     To 


these  considerations,  you  will  add  the 
probable  shock  and  consequent  exhaust  if  m 
which  Swainson  must  have  experienced 
from  the  fall,  even  supposing  that  he  was 
not  immediately  killed.  It  is  not  suffi- 
cient for  you  to  believe  that  poesibly  he 
might  have  been  saved.  To  find  the  de- 
fendant guilty,  you  must  oome  to  the 
conclusion  that  he  would,  beyond  a  rea- 
sonable doubt,  have  been  saved  if  proper 
efforts  to  save  him  had  been  seasonably 
made,  and  that  his  death  was  the  con- 
sequence qf  the  defendant's  negligence  in 
tins  respect.  Besides  the  condition  of  the 
weather  and  sea,  you  must  also  take  into 
consideration  the  character  of  the  boats 
attached  to  the  ship.  According  to  the 
testimony  of  the  mate,  they  were  small 
and  unfit  for  a  rough  sea." 


Sec.  283.  [Maiming.]  Whoever,  with  intent  to  maim  or  disfigure,  shall 
cut,  bite,  or  slit,  the  nose,  ear,  or  lip,  or  cut  out  or  disable  the  tongue,  or  put 
out  or  destroy  an  eye,  or  cut  off  or  disable  a  limb  or  any  member  of  another 
person ;  or  whoever,  with  like  intent,  shall  throw  or  pour  upon  another  per- 
son, any  scalding  hot  water,  vitriol,  or  other  corrosive  acid,  or  caustic  sub- 
stance whatever,  shall  be  fined  not  more  than  one  thousand  dollars,  or 
imprisoned  not  more  than  seven  years,  or  both.    [36  Stat.  L,  1144,] 

This  section  was  drawn  from  R.  S.  sec.  5348  (Act  of  April  30,  1790,  ch.  9.  1  Stat 
L.  115),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as 
follows : 

"Sro,  5348.  Every  person  who,  within  any  of  the  places  upon  the  land  under  the 
exclusive  jurisdiction  of  the  United  States,  or  who,  upon  the  high  seas,  in  any 
vessel  belonging  to  the  United  States,  or  to  any  citizen  thereof,  maliciously  cuts  off 
the  ear,  cuts  out  or  disables  the  tongue,  puts  out  an  eye,  slits  the  nose,  cuts  off  the 
nose  or  lip,  or  cuts  off  or  disables  any  limb  or  member  of  any  person,  with  intent  to 
maim  or  disfigure  such  person,  shall  be  imprisoned  at  hard  labor  not  more  than  seven 
years,  and  fined  not  more  than  one  thousand  dollars." 

This  section  has  been  broadened  and  made  to  provide  for  either  fine  or  imprisonment 
or  both,  and  the  words  ''  at  hard  labor  **  have  been  omitted. 


Place  where  offense  must  be  committed, 
see  supra,  this  title  and  chapter,  section 
272,  p.  890. 

The  particular  mode  of  maiming  or  dis- 
figuring another,  as  by  stabbing,  cutting, 
shooting,  or  striking,  or  the  particular 
weapon  or  instrument  used,  is  not  mate- 
rial. The  real  inquiry  is,  whether  a  limb 
or  member  has  been  disabled  or  disfigured 
purposely  and  maliciously,  and  with  in- 
tent to  maim  or  disfigure;  and  if  so,  the 
offense  is  complete.     U.  S.  v,  Scroggins, 


<1847)  Hempst.  478,  27  Fed.  Caa.  No. 
16,243,  which  was  an  indictment  charging 
the  defendant  with  shooting  another  per- 
son in  the  right  arm  with  intent  to  dis- 
able and  maim. 

Biting  off  an  ear. —  In  U.  S.  v.  Asikins, 
(1830)  4  Cranch  C.  G.  98,  24  Fed.  Gas. 
No.  14,471,  it  was  held  that  biting  off  an 
ear  was  not  within  the  Virginia  Act  of 
1792,  p.  178.  Biting  cannot  be  caUed 
cutting. 


Sbc.  284.  [Robbery.]  Whoever,  by  force  and  violence,  or  by  putting  in 
fear,  shall  feloniously  take  from  the  person  or  presence  of  another  anything 
of  value,  shall  be  imprisoned  not  more  than  fifteen  years.  [35  Stat.  L. 
1144,] 

This  section  was  drawn  in  part  from  R.  S.  sec.  6370  (Act  of  May  16,  1820,  ch.  118, 
8  Stat.  L.  600),  which  was  repealed  by  section  341,  infra j  this  title,  and  which  read 
as  foUows: 

"Sbc.  5370.  Every  person  who,  upon  the  high  seas,  or  in  any  open  roadstead,  or  in 
any  haven,  basin,  or  bay,  or  in  any  river  where  the  sea  ebbs  and  flows,  commits  the 
crime  of  robbery,  in  or  upon  any  vessel,  or  upon  any  ship's  company  of  any  vessel,  or 
the  lading  thereof,  is  a  pirate,  and  shall  suffer  death." 
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K.  S.  sec.  5372,  noted  under  Code  sec.  290,  infra,  p.  940,  likewise  prescribed  the 
punishment  for  robbery  committed  under  certain  conditions. 

The  section  has  been  broadened  and  the  places  wherein  the  offense  may  be  com- 
mitted have  been  omitted,  in  view  of  Code  sec.  272,  supra,  this  title  and  chapter, 
p.  890. 


Decisions  under  R.  S.  sec.  5370,  above 
quoted  —  Place  where  offense  must  he  com- 
mitied,  see  supra,  this  chapter  and  title, 
section  272,  p.  890. 

The  power  to  regulate  commerce  is  suffi- 
cient authority  for  the  enactment  of  this 
statute.  **  Whether  any,  or  all,  of  the 
acta  which  by  these  statutes  are  denomi- 
nated piracy,  or  piratical,  be  deemed  such 
by  the  law  of  nations,  is  clearly  immate- 
rial, so  far  as  the  protection  of  our  own 
commerce  is  concerned;  and  Congress,  hav- 
ing unquestionably  the  power  to  make 
such  acts  criminal  when  committed  against 
our  own  conunerce,  and  to  punish  them 
with  any  d^ree  of  seventy,  may  adopt 
any  nomenclature  they  see  fit."  Charge 
to  Grand  Jury,  (1861)  2  Spragiie  286,  30 
Fed.  Cas.  No.  18,277. 

**  Robbery,^* —  The  common  law  must  be 
looked  to  for  a  definition  of  the  term 
'•robbery."  It  consists  in  the  felonious 
taking  of  the  goods  or  property  of  another 
of  any  value  from  his  person,  or  in  his 
presence,  against  his  will,  by  violence,  or 
putting  him  in  fear.  U.  S.  v.  Baker, 
(1861)  5  Blatchf.  6,  23  Fed.  Cas.  No. 
14,501;  U.  S.  i\  Jones,  (1818)  3  Wash. 
209,  26  Fed.  Gas.  No.  15,494. 

Robbery  on  the  high  seas  is  understood 
to  be  piracy  by  our  law.  A  pirate  is  one 
who  acts  solely  on  his  own  authority, 
without  any  commi<;sion  or  authority 
from  a  sovereign  state,  seizing  by  force, 
and  appropriating  to  himself,  without  dis- 
crimination, every  vessel  he  meets  with. 
Davison  r.  Seal-Skins,  (1836)  2  Paine 
324.  7  Fed.  Gas.  No.  3,661. 

This  statute  applies  to  all  robberies 
committed'  on  board  of  or  upon  American 
ships  on  the  high  seas.  U.  S.  v.  Gibert, 
(1834)  2  Sumn.  19,  26  Fed.  Gas.  No. 
154204. 

This  statute  applies  to  all  peisoHS 
whether  citizens  or  foreigners.     V.  S.  v. 


Baker,  ( 1861 )  5  Blatchf.  6,  23  Fed.  C^ 
No.  14,601. 

Persons  ignorant  of  the  piratical  design 
of  the  vessel,  though  on  board,  are  not  to 
be  deemed  guilty.  It  is  not  sufficient  to 
affect  such  parties  with  guilt  that  they 
should  have  known  that  the  voyage  was 
intended  to  be  an  illegal  voyage,  but  the 
evidence  must  go  further,  and  show  Uiat 
the  voyage  was  to  be  piratical  as  well  aa 
illegal.  U.  S.  v.  Gibert,  ( 1834)  2  Sunm. 
19,  25  Fed.  Gas.  No.  16,204. 

Felonious  intent, — If  the  defendant  took 
and  oarried  away  the  property,  consisting 
of  weapons,  with  the  intent  to  appropriate 
them,  or  any  portion  of  them,  to  his  own 
use,  or  permanentlv  deprive  the  owner  of 
the  same,  then  he  is  guuty ;  but  if  he  took 
than  only  for  the  purpose  of  preventing 
their  being  used  on  himself  or  his  asso- 
ciates, then  he  is  not  guilty.  U.  S.  v. 
Durkee,  (1866)  McAli.  196,  26  Fed.  Gas. 
No.  16,000. 

Under  commission  by  nn  enemy, —  In  a 
state  of  war  existing  betw^een  two  nations, 
either  may  commission  private  armed  ves- 
sels to  carry  on  war  against  the  enemy  on 
the  high  seas,  and  the  commission  will 
afford  protection,  even  in  the  judicial 
tribunals  of  the  enemy  against  the  charge 
of  the  crime  of  robbery,  or  piracy.  Such 
a  conmiission  WDidd  be  a  good  defense 
against  an  indictment  under  this  section. 
U.  S.  t\  Baker,  (1861)  5  Blatchf.  6,  23 
Fed.  Gafi.  No.  14,601.  But  see  section 
304,  infrUf  this  title. 

R,  8,  sec,  5328 y  embodied  in  section  326, 
infra,  this  title,  limits  this  section  so  that 
the  federal  courts  eannot  take  jurisdiction 
of  a  charge  of  taking  witli  violence  certain 
property  from  a  passenger  on  one  of  the 
ferry  boats  plying  between  Washington 
and  Alexandria,  on  the  Potomac  river,  on 
tide  water.  Ex  p.  Ballinger,  (D.  G.  Va. 
1882)    88  Fed.  781. 


Sec.  285.  [Arson  of  dwelling  house.]  Whoever  shall  willfully  and  mali- 
ciously set  fire  to,  bum,  or  attempt  to  burn,  or  by  means  of  a  dangerous 
explosive  destroy  or  attempt  to  destroy,  any  dwelling  house,  or  any  store, 
bam,  stable,  or  other  building,  parcel  of  a  dwelling  house,  shall  be  impris- 
oned not  more  than  twenty  years.     [35  Stat  L,  1144.] 

This  section  was  drawn  from  K.  S.  sec.  5386  (Act  of  March  3,  1825,  ch.  66,  4  Stat. 
L.  lid) ,  which  was  repealed  by  section  341.  infra,  this  title,  and  which  read  aa  follows: 

"  Sec.  5385.  EJvery  person  who,  within  any  fort,  dock-yard,  navy-yard,  arsenal, 
armory,  or  magazine,  the  site  whereof  is  under  the  jurisdiction  of  the  United  States, 
or  on  the  site  of  any  light-liouse,  or  other  needful  Duildins  belonging  to  the  Unii-c 
States,  the  site  whereof  is  under  their  jurisdiction,  wiUfuTly  and  maliciously  bums 
any  dwelling-house,  or  mansion-house,  or  any  store,  barn,  stable,  or  other  building, 
parcel  of  any  dweUing  or  mansion-house,  shall  suffer  death." 
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The  Act  of  Jan.  15,  18»7,  ch.  29,  |  2,  29  Stat.  L.  487,  likewise  repealed  by  section  341, 
infra,  this  title,  substituted  imprisonment  at  hard  labor  for  life  tor  the  death  penalty 
prescribed  by  the  section  here  quoted. 

This  section  is  amended  so  as  to  punish  the  destruction  or  attempted  destruction 
of  the  buildings  enumerated  by  means  of  a  dangerous  explosive,  and  also  by  reducing 
the  maximum  penalty  from  imprisonment  for  life  to  not  exceeding  twenty  years,  and 
the  provisions  relating  to  "  hard  labor  "  have  been  omitted. 


PUce  where  offense  must  he  conunitted, 
see  section  272,  supra,  this  title  and  chap- 
ter, p.  890. 

Inaictment. —  In  U.  S.  t*.  Oardish,  (E. 
D.  Wis.  1906)  145  Fed.  242,  the  indict- 
ment described  the  building  burned  and 
the  persons  whose  hiibitation  it  was,  as 
follows:  '*A  certain  dwelling  house  of 
the  United  States  of  America  there  situ- 
ate, such  dwelling  house  being  then  and 
there  known  as  the  'Girls'  Building  of 
tl>e  Menominee  Indian  Training  School,' 
and  then  and  there  occupied  and  used  as 
such  dwelling  house  of  the  United  States 
of  America  by  the  teachers  of  the  said 
United  States  in  the  Indian  service,  and 
by  other  persons,  sucli  teachers  and  other 
persons  being  to  the  grand  jury  un- 
known." Denying  a  motion  to  quash  the 
indictment,  Quarles,  J .,  said :  **  It  is 
claimed  that  a  sehoolhouse  is  not  a  house 
or  dwelling  at  the  common  law.  Stated 
broadly,  this  is  true.  But  it  was  well 
settled  at  the  common  law  that  a  build- 
ing, to  constitute  a  dwelling  house,  need 
not  be  used  exclusively  for  that  purpose. 
If  one  part  of  the  building  is  used  as  a 
habitation,  it  gives  the  character  of  a 
dwelling  house  to  the  entire  building,  if 
there  be  an  internal  communication-  be- 
tween the  two.  .  .  .  But  it  is  alleged  that 
the  essence  of  the  common-law  crime  of 
arson  is  the  burning  of  the  building  of 
another,    and    that    this    indictment    is 


faulty  in  not  specifying  by  name  the  per- 
sons who  were  then  occupying  and  dwell- 
ing in  the  building.  It  is  claimed  that 
in  no  other  way  can  the  strict  rule  of  the 
common  law  be  met,  and  only  thus  can  it 
be  made  to  appear  that  the  building  was 
not  in  the  occupancy  of  the  accused.  It 
is  argued  that,  if  the  persons  who  occu- 
pied the  building  were  'to  the  grand  jury 
unknown,'  it  might  well  be  that  they  were 
the  accused.  At  the  bottom  of  this  rule 
lies  the  simple  proposition  that  at  the 
common  law  a  man  was  not  guilty  of 
arson  who  burned  his  own  house  while 
he  occupied  the  same.  The  indictment, 
therefore,  must  in  some  way  negative  that 
proposition,  not  by  any  prescribed  for- 
mula of  words,  but  sufficiently  to  show 
that  the  building  burned  was  not  that  of 
the  defendants.  I  find  an  early  authority 
which  sanctions  the  very  form  employed 
in  this  indictment  in  Rex  t?.  Rickman, 
[1789]  2  East.  P.  S.  (Eng.)  1034,  where 
a  parish  pauper  set  fire  to  a  house  in 
which  he  was  put  to  reside  by  the  over- 
seers, and  it  was  not  known  who  the 
trustees  were  in  whom  the  legal  owner- 
ship wajB  vested.  It  was  held  that  it 
might  be  described  as  *  the  house  of  the 
overseer,  or  of  persons  unknown.'  I  think 
that  the  averments  of  the  indictment  are 
sufficient  to  indicate  that  the  building 
was  the  habitation  of  another,  within 
the  fair  intendment  of  the  law." 


Sec.  286.  [Arson  of  other  buildings,  etc.]  Whoever  shall  maliciously  set 
fire  to,  burn  or  attempt  to  bum,  or  by  any  means  destroy  or  injure,  or 
attempt  to  destroy  or  injure,  any  arsenal,  armory,  magazine,  ropewalk,  ship 
house,  warehouse,  blockhouse,  or  barrack,  or  any  storehouse,  barn,  or  stable, 
not  parcel  of  a  dwelling  house  or  any  other  building  not  mentioned  in  the 
section  last  preceding,  or  any  vessel  built,  building,  or  undergoing  repair, 
or  any  light-house,  or  beacon,  or  any  machinery,  timber,  cables,  rigging,  or 
other  materials,  or  appliances  for  building,  repairing,  or  fitting  out  vessels, 
or  any  pile  of  wood,  boards,  or  other  lumber,  or  any  military,  naval,  or 
victualing  stores,  arms,  or  other  munitions  of  war,  shall  be  fined  not  more 
than  five  thousand  dollars  and  imprisoned  not  more  than  twenty  years.  [35 
Stat.  L.  1144,] 

This  section  was  drawn  from  R.  S.  sec.  5*86  (Act  of  March  3,  1826,  ch.  65,  4  Stat. 
L.  115),  which  was  repealed  by  section  341,  infra,  this  title,  and  which  read  as  follows: 

•*  Sec.  5386.  Every  person  who,  in  any  of  the  places  mentioned  in  the  preceding 
section,  maliciously  sets  fire  to,  or  burns,  any  arsenal',  armory,  magazine,  rope- walk, 
8hip-house,  ware-house,  block-house,  or  barrack,  or  any  store-house,  bam,  or  stable, 
*~oi  parcel  of  a  dwelling-house,  or  any  other  building  not  mentioned  in  such  section, 
or  any  vessel  built,  or  begun  to  be  built,  or  repairing,  or  any  light-house,  or  beacon, 
or  any  timber,  cables,  rigging,  or  other  materials  for  building,  repairing,  or  fitting  out 
vessels^  or   any  pile  of   wood,  boards,  or  oilier   lumber,  ur    any   military,  naval,  or 
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victualing  stores,  arms,  or  other  munitions  of  war,  shall  be  punished  by  a  fine  of 
not  more  than  five  thousand  dollars,  and  by  imprisonment  at  hard  labor  not  more  than 
ten  years.^' 

IL  fi.  see.  6387  (Act  of  March  3,  1825,  eh.  65,  4  Stat.  L.  117),  likewise  repealed  by 
flection  341,  infra,  this  title,  was  as  follows: 

**Sec.  5387.  Every  person  who  maliciousljr  sets  on  fire,  or  burns,  or  otherwise 
destroys,  any  vessel  of  war  of  the  United  States,  afloat  on  the  hifjh  seas,  or  in  any 
arm  of  the  sea,  or  in  any  river,  haven,  creek,  basin,  or  bay  within  the  admiralty  juris- 
diction of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular  State,  shall 
suffer  death." 

The  Act  of  Jan.  15,  1887,  ch.  29,  S  2,  29  Stat.  L.  487,  also  repealed  by  section  341, 
infra,  this  title,  substituted  imprisonment  at  hard  labor  for  life  for  the  death  penalty 
imposed  by  the  section  here  quoted. 

This  section  is  changed  so  as  to  punish  the  destruction  or  attempted  destruction  of 
the  buildings  enumerated  therein,  and  also  by  reducing  the  maximum  penalty  from 
life  imprisonment  to  fine  and  imprisonment  for  twenty  years. 

Place  where  offense  must  be  committed, 
see  section  272,  supra,  this  title  and  chap* 
ter,  p.  890. 


Sec.  287.  [Larceny.]  Whoever  shall  take  and  carry  away,  with  intent  to 
steal  or  purloin,  any  personal  property  of  another,  shall  be  punished  as  fol- 
lows :  If  the  property  taken  is  of  a  value  exceeding  fifty  dollars,  or  is  taken 
from  the  person  of  another,  by  a  fine  of  not  more  than  ten  thousand  dollars, 
or  imprisonment  for  not  more  than  ten  years,  or  both ;  in  all  other  cases,  by 
a  fine  of  not  more  than  one  thousand  doUai's,  or  by  imprisonment  not  more 
than  one  year,  or  both.  If  the  property  stolen  consists  of  any  evidence  of 
debt,  or  other  written  instrument,  the  amount  of  money  due  thereon,  or 
secured  to  be  paid  thereby,  and  remaining  unsatisfied,  or  which  in  any  con- 
tingency might  be  collected  thereon,  or  the  value  of  the  property  the  title  to 
which  is  shown  thereby,  or  the  sum  which  might  be  recovered  in  the  absence 
thereof,  shall  be  deemed  to  be  the  value  of  thQ  property  stolen.  [35  Stat. 
L.  1144.] 

This  section  was  based  upon  R.  S.  set.  6356  (Act  of  April  30,  1790,  ch.  9.  1  Stat.  L. 
11«;  Act  of  Aug.  23,  1842,  ch.  188,  5  Stat.  L.  517),  which  was  repc^aled  by  section  341, 
infra,  this  title,  and  which  read  as  follows: 

"  Sec.  5356.  Every  person  who,  upon  the  high  seas,  or  in  any  place  under  the 
exclusive  jurisdiction  of  the  United  States,  takes  and  carries  away,  with  intent  to 
steal  or  purloin,  the  personal  goods  of  another,  shall  be  punished  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  imprisonment  not  more  than  one  year,  or  by  both  such 
fine  and  imprisonment." 

This  section  follows  the  law  in  a  large  majority  of  the  States  by  dividing  larceny 
into  two  classes  and  grading  the  punishment  accordingly. 

For  provisions  relating  to  larceny  by  or  from  Indians,  see  sees.  328,  329,  infra,  this 
title. 

For  provisions  relating  to  larceny  of  goods  in  interstate  commerce,  see  Interstate 
Commerce. 

Stealing  property  of  the  United  States  is  made  a  crime  in  sec.  47,  supra,  this  title, 
p.  612. 


See  article  Labceny,  17  R.  C.  L.  1. 

Place  where  offense  must  be  committed, 
see  section  272,  supra,  this  title  and  chap- 
ter, p.  890,  and  notes  thereto. 

Goods  originaUy  stolen  in  another  ju- 
risdiction.—In  U.  S.  V.  Tolson,  (1803)  1 
Cranch  C.  C.  269,  28  Fed.  Gas.  No.  16,530, 
the  defendant  was  indicted  for  stealing  a 
watch  in  the  county  of  Washington,  and 
the  evidence  was  that  he  had  brought  it 
mto  that  county  after  stealing  it  in  Mary- 


land. It  was  held  that  he  was  properly 
convicted.  Followed  in  U.  S.  t?.  Hankey, 
(1812)  2  Cranch  C.  C.  65,  26  Fed.  Gas. 
No.  16,328,  and  U.  S.  r.  Mason,  (1823) 
2  Cranch  C.  C.  410,  26  Fed.  Cas.  No. 
15,738,  in  which  latter  case  thojproperty 
was  originally  stolen  in  North  Oarolina. 
See  also  article  Lo/rceny,  17  R.  C.  L.  45 
et  seq, 

**  Personal  goods  of  another,"  the  phrase 
in  R.  S.  sec.  5356,  above  quoted,  included 
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personal  goods  of  the  United  States.  U.  S. 
t\  Maxon,  (1806)  5  Blatchf.  360,  26  Fed. 
Cas.  No.  16,748. 

Bank  biUSi  as  well  as  foreisn  and  do- 
mestic coin,  are  "  personal  goods  '*  within 
the  intent  of  the  statute.  U.  S.  v.  Moul- 
ton,  (1830)  6  Mason  637,  27  Fed.  Cas.  No. 
15,827.  See  also  U.  S.  i?.  Murray,  (1803) 
1  Oranch  C.  C.  141,  27  Fed.  Cas.  No. 
15,842. 

Choses  in  action  are  not  "personal 
goods."  U.  S.  i*.  Davis,  (1829)  5  Mason 
356,  25  Fed.  Cas.  No.  14,930. 

''A  dead  man  could  not  have  goods  and 
chattels,"  and  therefore  there  could  be 
no  conviction  under  an  indictment  which 
charged  the  stealing  of  a  pistol  '*  of  the 
goods  and  chattels  of  Edward  Rumney, 
deceased.*'  U.  S.  v.  Mason,  (1823)  2 
Cranch  C.  C.  410,  26  Fed.  Cas.  No.  15,738. 

Larceny  by  servant  and  bailee. — ^In  U.  S. 
t\  Holland,  (1843)  2  N.  Y.  Leg.  Obs.  55, 
26  Fed.  Cas.  No.  15,378,  where  the  defend- 
ant was  cook  and  steward  of  a  vessel,  in 
custody  of  the  provisions  of  the  vessel, 
and  was  charged  with  stealing  such  pro- 
visions and  disposing  of  them  to  steerage 
passengers,  the  jury  rendered  a  verdict  of 
guilty  after  being  mstructed  by  Betts,  J., 
as  follows :  "  That  in  order  to  constitute 
a  larceny  there  must  be  a  taking  of  the 
goods  either  actual  or  constructive;  l^at 
an  actual  taking  of  the  goods  was  where 
the  owner  retained  possession  and  the 
goods  were  taken  against  his  will,  or 
without  his  consent;  that  where  there  is 
a  constructive  taking  the  owner  may  in 
fact  deliver  the  goods  to  another,  but  in 
law  he  is  deemed  to  retain  possession  of 
them ;  that  a  taking  from  the  constructive 
posfiession  of  the  owner  in  the  present 
case  was  sufficient,  and  it  became  a  mere 
question  of  fact  for  the  jury  to  deter- 
mine, whether  the  goods  had  been  ob- 
tained by  the  prisoner  with  a  felonious 
intent;  that  if  they  believed  the  prisoner 
had  intended  to  make  away  with  the  pro- 
visions of  the  vessel  when  he  received 
them  for  cooking,  that  in  such  a  case  it 
was  larceny  for  all  the  goods  he  had 
disposed  of;  that  if  the  jury  believed  that 
he  bad  taken  possession  of  the  provisions 
in  the  ftrst  instance  fairly  and  without 
a  felonious  intent,  they  ought  to  acquit 
the  prisoner  under  the  indictment." 

See,  in  general,  as  to  larceny  by  bailee, 
servant,  or  agent,  article  Labcbny,  17 
R.  C.  L.  47,  48 

An    indictment    must    allege    that    the 

glace  where  the  offense  ia  alleged  to  have 
een  committed  is  "  under  the  sole  and 
exclusive     jurisdiction     of     the     United 


States."    U.  S.  v.  Davis,  (1829)  6  Mason 
356,  26  Fed.  Cas.  No.  14,930. 

In  U.  S.  !?.  Bwing,  (D.  C.  S.  D.  1891 ) 
47  Fed.  809,  the  venue  of  the  offense  was 
laid  in  the  indictment  as  being  **  in  the 
county  of  Charles  Mix,  in  the  district 
aforesaid,  and  at  a  place  in  said  county 
of  Charles  Mix  within  the  Great  Sioux 
Indian  reservation  and  within  the  Indian 
country,"  and  the  court  said:  "The  in- 
dictmeut  clearly  charges  that  the  offenae 
was  committed  in  the  Indian  country 
within  Charles  Mix  county,  in  the  district 
and  state  of  South  Dakota,  and  hence 
the  venue   is   properly   laid." 

It  is  not  necessary  that  the  value  of 
the  property  be  alleged  in  the  indictment, 
as  tne  statute  does  not  make  the  offense 
dependent  upon  such  value,  nor  grade  the 
punishment  according  to  value.  Brown 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1906)  146 
Fed.  975,  77  C.  C.  A.  173,  affirming  judg- 
ment in  Herd  I?.  U.  S.,  (1904)  13  Okla. 
512,  75  Pac.  291. 

An  indictment  charging  the  defendant 
with  stealing  goods,  the  property  of  per- 
sons unknown,  was  sumcient  to  admit 
evidence  thereunder,  the  defendant  having 
a  right,  however,  to  move  in  arrest  of 
judgment  if  the  proof  was  thought  to  be 
insufficient.  U.  S.  v.  Davis,  (1841)  2 
N.  Y.  Leg.  Obs.  36,  25  Fed.  Cas.  No. 
14,931.  "A  description  of  the  owners  of 
the  property  as  *  unknown  *  is  very  com- 
mon and  is  legal."  U.  S.  r.  Stetaou, 
(1847)  3  Woodb.  &  M.  164,  27  Fed.  Cas. 
No.  16,890,  denying  a  motion  in  arrest 
of  judgment,  where  the  court  also  said: 
''  No  difficulty  is  seen  in  objecting  to  the 
evidence'  at  the  trial,  if  it  states  the 
owners  to  be  known,  when  in  the  indict- 
ment they  are  described  as  unknown.*' 

As  to  the  competency  as  a  witness  of 
the  owner  of  the  property  alleged  to  have 
been  stolen,  under  section  16  of  the  Act 
of  1790,  from  which  this  section  was 
taken,  see  U.  S.  v.  Murphv,  (1842)  16 
Pet.  203,  10  U.  S.  (L.  ed.)  937.  See 
also  U.  S.  r.  Hare,  (1802)  1  Cranch  0.  C. 
82,  26  Fed.  Cas.  No.  16,302;  U.  S.  v. 
Clancey,  (1801)  1  Cranch  C.  C.  13,  25 
Fed.  Oas.  No.  14,800. 

A  sentence  of  imprisonment  in  a  state 
penitentiary  cannot  be  imposed  upon  eon- 
viction  under  this  statute.  Its  limita- 
tion being  to  one  year,  it  cannot  be  en- 
forced in  a  state*  penitentiary.  In  re 
Bonner,  (1894)  151  U.  S.  242,  14  S.  Ot. 
323,  38  U.  S.  (L.  ed.)  149.  See  R.  S. 
sees.     5541,     5542^     in     Pbisons     and 

PtLISONERS. 


Sec.  288.  [Beceiving,  etc.,  stolen  goods.]  Whoever  shall  buy,  receive,  or 

'  conceal,  any  money,  goods,  bank  notes,  or  other  thing  which  may  be  the 

subject  of  larceny,  which  has  been  feloniously  taken,  stolen,  or  embezzled, 

from  any  other  person,  knowing  the  same  to  have  been  so  taken,  stolen,  or 

embezzled,  shall  be  fined  not  more  than  one  thousand  dollars  and  imprisoned 
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not  more  than  three  years;  and  such  person  may  be  tried  either  before  or 
after  the  conviction  of  the  principal  offender.     [35  Stat.  L.  1145.] 

This  section  was  drawn  from  R.  S.  sec.  5357  (Act  of  March  3,  1825,  ch.  65,  4  Stat. 
L.  116;  Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  116),  which  was  repealed  by  section  341, 
tti/ra,  this  title,  and  which  read  as  follows: 

"  Sec.  5367.  Every  person  who,  upon  the  high  seas,  or  in  any  place  under  the  exclu- 
sive jurisdiction  of  the  United  States,  buys,  receives,  or  conceals  any  money,  goods, 
bank-notes,  or  other  thing  which  may  be  the  subject  of  larceny,  and  which  nas  been 
feloniously  taken  or  stolen  from  any  other  person,  knowing  tne  same  to  have  been 
taken  or  stolen,  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars, 
atid  by  imprisonment  at  hard  labor  not  more  than  three  years." 

This  section  is  amended  so  as  to  punish  the  receiving  of  money  which  has  been 
embezzled,  and  also  by  authorizing  the  trial  of  the  receiver  of  such  money  before  the 
trial  of  the  principal  offender,  and  the  words  ''  at  hard  labor  "  have  been  omitted  from 
the  provision  relating  to  imprisonment. 

Receiving  stolen  goods  is  also  an  offense  denounced  in  sees.  48  and  194,  supra,  thia 
title,  pp.  613,  754. 


Place  where  offense  must  be  committed, 
see  section  272,  supra,  this  title  and 
chapter,  p.  890. 

Gx>od8  stolen  in  another  jurisdiction. — 
In  U.  S.  !?.  Mortimer,  (1845)  1  Hayw.  & 
H.  (D.  C.)  215,  27  Fed.  Cas.  No.  15,821, 
H  was  held  "  upon  consideration  of  the 
authorities  cited"  by  counsel  in  the  re- 
port of  the  case,  that  '*the  receiving  in 
the  coimty  of  Alexandria,  of  stolen  goods, 
with  knowledge  on  the  part  of  the  re- 
eeiver  that  the  said  goods  had  been  stolen 
in  the  state  of  Maryland,  and  brought  by 
the  thief  in  said  county  of  Alexandria  is 
an  offense  within  the  jurisdiction  of  the 
criminal  court  of  the  District  of  Ck)lum- 
bia."  See  the  heading  Qooda  Stolen  M 
Another  Btate  •  or  County  in  article 
Labcent,  17  R.  O.  L.  85. 

What  must  appear  for  conviction. — In 
order  to  convict  a  person  for  the  crime  of 
receiving  stolen  property  it  must  appear, 
first,  that  the  property  was  stolen  by 
some  person  other  than  the  defendant; 
second,  that  the  defendant  received  the 
property  and  converted  it  to  his  own  use; 
and,  third,  that  the  defendant  knew  that 
the  property,  when  he  received  it,  had 
been  stolen.  Harless  p.  U.  S.,  (1898)  1 
Indian  Ter.  447,  45  S.  W.  133.  Motion 
to  dismiss  writ  of  error  denied  in  (C.  C. 
A.  8th  Oir.  1898)  88  Fed.  97,  59  U.  S. 
App.  745,  31  C.  C.  A.  397. 

See  the  division  Receiving  Btolen  Goods 
in  article  Labceny,  17  R.  C.  L.  83  et  seq. 

The  word  ''  knowing  "  was  construed  in 
Peterson  v.  U.  8.,  (C.  C.  A.  9th  Cir.  1914) 
213  Fed.  920,  130G.  G.A.  398,  as  follows: 
"  Congress  used  the  word  *  knowing,'  and 
defluMl  the  crime  as  the  purchase  of  stolen 
property  by  one  having  knowledge  of  the 
theft.  It  might  have  denounced  as  a 
crime  the  receipt  of  stolen  property  under 
conditions  sufficient  to  create  a  suspicion 
in  the  mind  of  a  reasonable  man,  but  it 
did  not  do  so.  The  gist  of  the  offense  is 
the  actual  state  of  the  defendant's  mind 
when  he  purchases  the  property,  and  not 
what,  under  like  circumstances,  might  be 
the  state  of  mind  of  some  other  person ; 


the  standard  bv  which  guilty  knowledge 
is  to  be  imputed  is  the  defendant's  mental 
attitude,  and  not  that  of  the  imaginary 
average  man.  It  is  doubtless  true,  as  was 
said  by  the  court,  that  it  is  not  necessary 
to  show  knowledge  by  direct  testimony, 
ncM*  is  it  essential  that  the  accused  have 
actual  or  positive  knowledge  such  as  one 
acquires  by  personal  observation  of  a  fact. 
It  is  not  required  that  he  should  see  the 
thief  taking  the  property,  or  that  the 
thief  should  have  told  him  he  stole  the 
property.  Knowledge  may  be  inferred 
from  circumstances.  Anything  amounting 
to  notice,  whether  such  notice  be  direct 
or  indirect,  positive  or  inferential,  will 
satisfy  the  statute.  But,  even  so,  the 
ultimate  fact  which  the  jury  must  find 
before  a  conviction  is  warranted  is  that 
the  defendant  had  such  knowledge  and 
the  knowledge  is  something  more  than  a 
su^icion.  Moreover,  circumstances  which 
would  create  a  strong  suspicion  in  the 
mind  of  one  man  might  have  little  signifi- 
cance for  another,  and  one  is  not  to  be 
convicted  of  a  crime  because  he  is  of  a  less 
suspicious  nature  than  the  ordinary  man, 
and  where,  therefore,  he  may  have  acted 
in  entire  good  faith  in  the  face  of  con- 
ditions which  might  have  put  another 
upon  his  guard.  These  considerations  are 
peculiarly  pertinent  here,  where,  as  it  ap- 
pears, the  full  value  was  paid  for  the 
property,  there  was  no  secrecy  in  the  pur- 
chase, no  subsequent  ccMicealment  or  de- 
nial of  the  purchase,  no  attempt  to  dispose 
of  the  cattle  for  an  inadequate  price,  and 
the  vendor  was  without  a  bad  reputation. 
As  was  said  of  a  similar  instruction  in  the 
case  of  State  v.  Rountree,  [1908]  80  S.  C. 
387,  61  S.  E.  1072,  22  L.  R.  A.  (N.  S.) 
833:  *  There  is  no  doubt  as  to  the  well- 
settled  rule  in  civil  actions  that  knowl- 
edge of  Biich  facts  as  are  suflicient  to  put 
a  reasonably  prudent  man  on  inquiry  is 
equivalent  to  notice,  but  such  is  not  the 
rule  in  cases  arising  under  the  foregoing, 
section  of  the  Criminal  Code.  ...  It 
cannot  be  successfully  contended  that  a 
mere  inadvertent  failure  to  pursue  an  in- 
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quiry  with  reasonable  diligence  is  the 
equivalent  of  guilty  knowledge  and  of 
fraudulent  intent,  which  are  essential 
elements  of  the  crime,  as  otherwise  a  per- 
son could  be  punished  under  the  statute 
for  negligence,  unaccompanied  with  inten- 
tional wrong.  Knowledge  of  the  theft 
on  the  part  of  the  receiver  is  an  essential 
element  of  the  offense,  and  such  knowledge 
must  exist  at  the  moment  the  property 
is  received.'" 

Indictment. —  See  also  cases  cited  in 
notes  to  sections  48  and  194,  suf^ra,  this 
title,  pp.  613,  754. 

In  Bise  «.  U.  S.,  (C.  C.  A.  8th  Cir. 
1906)  144  Fed.  374,  74  C.  C.  A.  1,  7 
Aim.  Cas.  165,  affirming  (1904)  6  Indian 
Ter.  602,  82  S.  W.  921,  it  was  held  not 
necessary  t'o  allege  in  the  indictment  that 
the  stolen  property  was  received  without 
the  consent  of  the  owner  or  with  intent 
to  deprive  him  of  its  use  and  benefit,  the 
court  saying :     **  The  statute  defining  the 


offense  does  not  in  terms  make  it  an 
element  thereof  that  the  stolen  property 
shall  be  received  without  the  consent  of 
the  owner  or  with  intent  to  deprive  him 
of  its  use  and  benefit;  and,  while  the  stat- 
ute is  manifestly  not  designed  to  punish 
one  who  with  lawful  intent  receives  stolen 
property,  as  where  he  receives  it  with  the 
consent  of  the  owner,  or  for  his  use  and 
benefit,  we  think  the  words  *  unlawfully, 
feloniously '  as  used  in  the  indictment 
mean  that  the  act  which  they  characterize 
proceeded  from  a  criminal  intent  and  evil 
purpose  and  thus  exclude  all  color  of  right 
and  excuse  for  the  act.  .  .  .  The  in- 
dictment conforms  to  precedents  given  in 
standard  works.^ 

In  instructing  the  jury  it  is  not  error 
that  the  court  fails  to  use  the  word 
"  feloniously "  as  applied  to  "  stolen." 
Harleas  v.  U.  S.,  (1898)  1  Indian  T». 
447,  45  S.  W.  13S. 


Sec.  289.  [Laws  of  states  adapted  for  punishing  wrongful  acts,  etc.] 

Whoever,  within  the  territorial  limits  of  any  State,  organized  Territory,  or 
District,  but  within  or  upon  any  of  the  places  now  existing  or  hereafter 
reserved  or  acquired,  described  in  section  two  hundred  and  seventy-two 
of  this  Act,  shall  do  or  omit  the  doing  of  any  act  or  thing  which  is  not  made 
penal  by  any  law  of  Congress,  but  which  if  committed  or  omitted  within 
the  jurisdiction  of  the  State,  Territory,  or  District  in  which  such  place  is 
situated,  by  the  laws  thereof  now  in  force  would  be  penal,  shall  be  deemed 
guilty  of  a  like  offense  and  be  subject  to  a  like  punishment ;  and  every  such. 
State,  Territorial,  or  District  law  shall,  for  the  purposes  of  this  section,  con- 
tinue in  force,  notwithstanding  any  subsequent  repeal  or  amendment 
thereof  by  any  such  State,  Territory,  or  District.    [35  8iat  L.  1145,] 

This  section  was  drawn  from  K.  S.  sec.  5391  (Act  of  March  3,  1825,  ch.  65,  4  Stat. 
L.  115;  Act  of  April  5,  1866,  ch.  24,  14  Stat.  L.  13),  and  the  Act  of  July  7,  1898,  ch. 
576,  S  2,  30  Stat.  L.  717,  both  of  which  were  repealed  by  section  341,  infra,  this  title. 
The  first  cited  section  was  as  foUows: 

''SEa  5391.  If  any  offense  be  committed  in  any  place  which  has  been  or  may  here- 
after be,  ceded  to  and  under  the  jurisdiction  of  the  Ignited  States,  which  offense  is  not 
prohibited,  or  the  punishment  thereof  is  not  specially  provided  for,  by  any  law  of  the 
Ignited  States,  such  offense  shall  be  liable  to,  and  receive,  the  same  punishment  ba  the 
laws  of  the  State  in  which  such  place  is  situated,  now  in  force,  provide  for  the  like 
offense  when  committed  within  the  jurisdiction  of  such  State;  and  no  subsequent  repeal 
of  any  such  State  law  shall  affect  any  prosecution  for  such  offense  in  any  court  of  the 
United  States." 

The  Act  of  July  7,  1898,  ch.  57i6,  S  2,  was  as  foUows: 

"Sec.  2.  That  when  any  offense  is  committed  in  any  place,  jurisdiction  over  which 
has  been  retained  by  the  United  States  or  ceded  to  it  by  a  State,  or  which  has  been 

Surchased  with  the  consent  of  a  State  for  the  erection  of  a  fort,  magazine,  arsenal, 
ockyard,  or  other  needful  building  or  structure,  the  punishment  for  which  offense  ia 
not  provided  for  by  any  law  of  the  United  States,  the  person  committing  such  offense 
shaU,  upon  conviction  in  a  circuit  or  district  court  of  the  United  States  for  the  district 
in  which  the  offense  was  committed,  be  liable  to  and  receive  the  same  pimishment  aa 
the  laws  of  the  State  in  which  such  place  is  situated  now  provide  for  the  like  offense 
when  committed  within  the  jurisdiction  of  such  State,  and  the  said  courts  are  hereby 
vested  with  jurisdiction  for  such  purpose;  and  no  subsequent  repeal  of  any  such  State 
law  shall  affect  any  such  prosecution. 

Section  1  of  this  Act  is  noted  under  §  44,  «*pra,  p.  610. 

R.  S.  sec.  5391  provided  that  if  any  offense  **  be  committed,  etc.,  which  offense  "  is  not 
prohibited  or  punished  by  any  law  of  Congress,  such  "  offense  "  shall  receive  the  same 
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punishment  as  Ib  attached  thereto  by  the  law  of  the  state  within  which  the  place  upon 
which  it  is  committed  is  situated.  An  act  which  is  not  forbidden  by  law,  and  to  the 
commission  of  which  no  penalty  is  attached,  can  in  no  legal  sense  be  denominated  an 
*' offense."  Tlie  section  has  therefore  been  rewritten  so  as  correctly  to  express  what 
Congress  intended  when  it  enacted  the  section  referred  to. 

Section  272,  of  this  Code,  mentioned  in  the  text,  is  given  sujyrOy  p.  890. 


This  section  is  to  be  limited  to  the 
laws  of  the  several  states  in  force  at  the 
time  of  its  enactment.  U.  S.  v.  Paul, 
'1832)  6  Pet.  141,  8  U.  S.  (L.  ed.)  348; 
tJ.  S-  r.  Bamabv,  (C.  C.  Mont.  1892)  51 
Fed.  20;  U.  S.  r.  Barney,  (1866)  6 
Blatchf.  294,  24  Fed.  Oas.  No.  14,524. 

This  section  is  not  referable,  for  the 
purpose  of  ascertaining  the  state  laws  ap- 
plicable, fjo  the  date  when  it  was  first 
enacted,  in  1825,  but  to  the  date  of  the 
adoption  of  the  Revised  Statutes,  in  1878, 
by  sections  5595  and  5596,  by  which  the 
prior  act  wa«  superseded  and  repealed, 
in  no  event  could  such  section  relate  back 
to  an  earlier  date  than  April  5,  1866, 
when  the  old  act  was  substantially  re- 
enacted.  U.  S.  V.  Tucker,  (W.  D.  Ky. 
1903)    122  Fed.  518. 

"The  object  of  the  Act  of  iSas  [now 
this  section]  was  to  provide  for  the  pun- 
ishment of  offenses  committed  in  places 
under  the  jurisdiction  of  the  United 
States,  where  the  offense  was  not  before 
punishable  by  the  courts  of  the  United 
States  under  the  actual  circumstances  of 
its  commission."  U.  S.  i?.  Davis,  (1829) 
5  Mason  356,  25  Fed.  Cas.  No.  14,930. 

Delegation  of  power  by  Congress. —  In 
Franklin  r.  U.  S.,  (1910)  216  U.  S.  659, 
30  S.  Ct.  434,  54  U.  S.  (L.  ed.)  615,  it 
was  held  that  the  claim  that  power  of 
legislation  is  unconstitutionally  delegated 
to  the  state  l^islatures  by  the  act  adopt- 
ing such  punishment  for  offenses  commit- 
ted in  places  under  the  exclusive  juris- 
diction and  control  of  the  United  States 
as  the  laws  of  the  state  in  which  such 
places  are  situated  "  now  provide  "  for  a 
like  offense,  the  punishment  therefor  not 
l)eing  otherwise  provided  for  by  any  law 
of  the  United  States,  is  too  clearly  un- 
found^  to  serve  as  the  basis  of  a  writ  of 
error  from  a  federal  Supreme  Court  to  a 
Circuit  Court. 

Construction. —  Punishment  in  the  fed- 
eral courts  as  an  offense  against  the 
United  States,  but  only  in  the  way  and 
to  the  extent  that  such  offense  would 
have  been  punishable  if  the  territory  em- 
braced by  the  government  reservation 
where  the  crime  was  committed  had  re- 
mained subject  to  the  jurisdiction  of  the 
state,  is  what  was  intended  by  this -sec- 
tion adopting  such  punishment  for  offenses 
committed  in  places  under  the  exclusive 
jurisdiction  and  control  of  the  United 
States  as  the  laws  of  the  state  in  which 
such  places  are  situated  now  provide  for 
a  like  offense,  the  punishment  tnerefor  not 
being  otherwise  provided  for  by  any  law 
of  the  United  States.  U.  S.  t\  PrcHs 
Pub.  Co..    (1911)    210  U.  S.   1,  31   S.  Ct. 


212,  55  U.  S.  <L.  ed.)   65,  21  Ann.  Oas. 
942. 

Such  laws  stand  as  if  the  Act  of  Con- 
gress had  defined  the  offenses  in  the  very 
words  of  the  state  law;  and  if  the  crime 
be  a  felony  by  state  statute,  it  is  a  felony 
under  the  Act  of  Congress.  U.  S.  r. 
Coppersmith,  (W.  D.  Tenn.  1880)  4  Fed. 
198. 

This  section  and  Act  July  7,  1898,  ch. 
576,  30  Stat.  71,  the  former  of  which 
provides  that  in  case  of  any  offense  com- 
mitted in  any  place  ceded  to  ajid  under 
the  jiirisdiction  of  the  United  States, 
"which  offense  is  not  prohibited  or  the 
punishment  thereof  is  not  specially  pro- 
vided for  by  any  law  of  the  United  States, 
such  offense  shall  be  liable  to  and  receive 
the  same  punishment  as  the  laws  of  the 
state  in  wtiich  such  place  is  situated  now 
in  force  provide  for  the  like  offense,"  and 
the  latter  of  which  contains  similar  pro- 
visions respecting  offenses  committed  in 
any  place  jurisdiction  over  which  has  been 
retained  by  the  Ignited  States  or  ceded  to 
it,  etc.,  "  tne  punishment  for  which  offense 
is  not  proviaed  for  by  any  law  of  the 
United  States,"  are  neither  of  them  lim- 
ited to  the  fixing  of  punishment  for 
offenses  expressly  created  by  the  federal 
laws,  but  they  apply  to  and  make  punish- 
able any  act  committed  in  such  places 
not  so  provided  for,  but  which  is  an 
offense  under  the  laws  of  the  state.  U.  S. 
17.  Franklin,  (S.  D.  N.  Y.  1909)  174  Fed. 
163. 

Crime  committed  in  federal  building. — 
Under  this  act  a  federal  court  has  juris- 
diction to  prosecute  and  punish  for  a 
crime  denounced  by  the  state  law,  com- 
mitted in  a  post  oflSce  building  owned  and 
occupied  by  the  United  States  within  a 
state  over  which  legislative  jurisdiction 
has  been  ceded  by  the  state.  U.  S.  v. 
Andem,  (D.  C.  N.  J.  1908)    158  Fed.  996. 

Criminal  libel  in  government  reserva- 
tion.--In  U.  S.  r.  Press  Pub.  Co.,  (1911) 
219  U.  S.  1,  31  S.  Ct.  212,  55  U.  S.  (L. 
ed.)  65,  21  Ann.  Cas.  942,  it  was  held 
that  the  circulation  in  the  government 
reservation  at  West  Point  and  in  the 
post  office  building  in  New  York  city  of 
copies  of  a  newspaper  containing  a  crim- 
inal libel  printed  and  primarily  publishr^ ' 
in  such  city,  could  not  be  punished  in  the 
federal  court«  under  the  Act  of  July  7, 
1898,  sec.  2,  providing  that  offenses  com- 
mitted in  places  under  the  exclusive  jur- 
isdiction and  control  of  the  United  States, 
when  not  expressly  made  criminal  by  any 
law  of  the  United  States,  shall  be  pun- 
ishe<I  in  accordance  with  the  laws  of  tlio 
Rtate  in   which,  such  places  are  situnte<I. 
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siuce  the  state  laws  afforded  adequate 
punisliment  for  the  offenses,  without  re- 
sorting to  the  federal  courts,  and  their 
plain  purpose  was  that  there  should  be 
but  a  single  prosecution  and  conviction 
for  a  criminal  libel. 

District  tf  Alaska.— The  "Aab  provid- 
ing a  civil  government  for  Alaska"  (23 
Stat.  li.  24)  provided  that  the  laws  of  the 
state  of  Oregon  should  be  the  law  of  the 
district  so  far  as  thev  may  be  applicable, 
and  further  provided  that  *'  the  la\v&  of 
the  United  States,  not  locally  inapplicable 
to  said  district,  and  not  inconsistent  with 
the  provisions  of  this  Act,  are  hereby  ex- 
tended thereto."  "  The  organic  act  did 
not  give  to  Alaska  any  power  of  legisla- 
tion, but  in  making  the  general  laws  of 
Oregon,  then  in  force,  applicable  to  the 
district,  the  evident  intention  of  Congress 
was  to  furnish  it  with  a  ready-made  code 
of  laws^  which  shouM  stand  in  immediate 
•tead  of  the  oodes  which  in  other  ter- 


ritories have  been  enacted  by  th.e  le^Br 
latwTQs.  It  retained,  however,  as  superior 
to  the  lawA  of  Oregon,  all  the  general  laws 
of  the  United  States  which  were  applicable 
to  all  territories  and  other  plao^  under 
the  exclusive  jurisdiction  of  the  United 
States,  and  which  were  not  locally  in- 
applicable to  Alaska."  U.  S.  v.  Clark, 
(D.  C.  Alaska  1891)  46  Fed.  633. 

Limitation. —  This  section  doea  not  in- 
corporate into  the  federal  law  the  general 
statute  of  limitations  of  the  state  relating 
to  crimes,  but  a  prosecution  thereunder 
is  governed  as  to  limitation  by  the  federal 
statute.  U.  S.  i?.  Andem,  (D.  C.  N.  J. 
1908)   158  Fed.  996. 

An  indictment  need  not  aver  that  the 
crime  is  not  punishable  by  any  law  of 
Congress,  and  is  pimishable  b^r  the  state 
laws.  The  court  must  take  judicial  notice 
of  the  state  laws.  U.  S.  v.  Wright,  ( 1871 ) 
15  Int  Rev.  Eec.  9,  28  Fed.  Caa.  Na 
16,774. 


Chapter  Twblvb 


PIRACY  AKD  OTHER  OFFENSES  UPON  THE  SEAS 


Beo. 

290.  Piracy  under  the  law  of  nations. 

291.  Maltreatment  of  crew  by  officers  of 

vessel. 

292.  Inciting  revolt  or  mutiny  on  ship- 

board. 

293.  Revolt  and  mutiny  on  shipboard. 

294.  Seaman  laying  violent  hands  on  his 

commander. 

295.  Abandonment  of  mariners  in  foreign 

ports. 

296.  Conspiracy  to  cast  away  vessel. 

297.  Plundering  vessel  in  distress,  etc. 

298.  Attacking     vessel     with     intent     to 

plunder. 

299.  Breaking    and    entering    vessel,   etc. 

300.  Owner  destroying  vessel  at  sea. 

301.  Other  person  destroying  or  attempt- 

ing to  destroy  vessels  at  sea. 

Common-law  offenses. — "  It  is  well  settled  that  there  are  no  conunon-law  off^iaes 
against  the  United  States."  U.  S.  t?.  Eaton,  (1892)  144  U.  S.  677,  687,  12  S.  Ct.  764, 
767,  36  U.  S.  (L.  ed.)  591,  594.  See  also  cases  cited  in  Judiciabt,  vol.  4,  at  p.  1001, 
nnder  side-head  Common-law  jurisdiction. 


Sec. 

302.  RobbeiT  on  shore  by  crew  of  piratical 

vessel. 

303.  Arming     vessel    to    cruise     against 

citizens  of  the  United  States. 

304.  Piracy  under  coloi*  of  a  foreign  com- 

mission. 

305.  Piracy  by  subjects  or  citissens  of  a 

foreign  state. 

306.  Running  away  with  or  yielding  up 

vessel  or  cargo. 

307.  Confederating,  etc.,  with  pirates. 

308.  Sale   of   arms   and   intoxicants    for- 

bidden in  Pacific  islands. 

309.  Offenses     under     preceding     section 

deemed  on  high  seas. 

310.  "  Vessels  of  the  United  States "  de- 

fined. 


Sec.  290.  [Piracy  under  the  law  of  nations.]  Whoever,  on  the  high  seas, 
commits  the  crime  of  piracy  as  defined  by  the  law  of  nations,  and  is  after- 
wards brought  into  or  found  in  the  United  States,  shall  be  imprisoned  for 
life.     [35  Stat  L,  1145.] 

Common-law  offenses. — "  It  is  well  settled  that  there  are  no  common-law  offenses 
li.  613;  Act  of  May  15,  1820,  ch.  113,  3  Stat.  L.  600;  Act  of  Jan.  30,  1823,  ch.  7,  3 
Stat.  L.  721),  which  was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which 
read  as  follows : 

**  Seo.  5368.  EiVery  person  who,  on  the  high  seas,  oonunits  the  crime  of  piracy  as  de- 
fined by  the  law  of  naticms,  and  ifl  afterward  brought  into  or  found  in  the  United 
States,  shall  suffer  death.'' 
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This  and  the  following  8ecti(»i  here  quoted  were  modiiled  t>7  the  Act  of  Jaa.  16,  1807, 
ch.  20,  §  2,  29  8tat.  L.  487,  likewise  repealed  by  section  341  of  this  Oode,  infra,  p.  980, 
which  substituted  imprisonment  at  hard  labor  for  life  for  the  deatib  penalty,  and  as  so 
modified  it  was  carried  into  the  teit  with  but  slight  change  ezeept  the  omisnon  of  the 
provision  for  punishment  '*  at  hard  labor." 

R.  8.  sec.  5372  (Act  of  April  80,  1790,  ch.  9,  1  Stat.  L.  118),  repealed  by  eacticm  341 
of  this  Code,  infra,  p.  989,  was  as  follows: 

"  Sec.  5372.  Every  person  who  oommits  upon  the  high  seas^  or  in  any  river,  harbor, 
basin,  or  bay,  out  of  the  jurisdiction  of  any  particular  State,  murder  or  robbery,  or  any 
other  offense  which,  if  committed  within  the  oody  of  a  county,  would  be  punishable  with 
death  by  the  laws  of  the -United  States,  *is  a  pirate,  and  shall  suffer  death." 

The  provisions  of  tliis  section  were  also  carried  in  part  in  Code  sees.  278,  284,  mipra, 
pp.  905,  932. 

For  general  provisions  relating  to  piracy,  see  Pikaot. 


"Piracy"  defined. — With  reference  to 
what  constitutes  piracy  it  has  been  said: 
"  What  the  law  of  nations  on  this  subject 
is,  may  be  ascertained  by  consulting  the 
words  of  jurists,  writing  professedly  on 
public  law;  or  by  the  general  usage  and 
practice  of  nations;  or  by  judicial  de- 
cisions reoogniaing  and  enforcing  that  law. 
There  is  scarcely  a  writer  on  the  law  of 
nations  who  does  not  allude  to  piracy  as 
a  crime  of  a  settled  and  determinate 
nature;  and  whatever  may  be  the  diver- 
sity of  definitions  in  other  respects,  all 
writers  concur  in  holding  that  robbery, 
or  forcible  depredations  up^n  the  sea, 
animo  furandi,  is  piracy.  'Die  same  doc- 
trine is  held  by  all  the  great  writers  on 
maritime  law,  m  terms  that  admit  of  no 
reasonable  dmibt.  The  common  law,  too, 
recognizes  and  punishes  piracy  as  an  of- 
fense, not  against  its  own  municipal  code, 
but  as  an  offense  against  the  law  of 
nations  (which  is  part  of  the  common 
law),  as  an  offense  a^^ainst  the  universal 
law  of  society,  a  pirate  being  deemed 
an  enemy  of  the  human  race.  Indeed, 
untU  the  statute  of  28th  of  Henry  VIII., 
ch.  15,  piracy  was  punishable  in  iilngland 
only  in  the  admiralty  as  a  civil  law 
offense;  and  that  statute,  in  changing  the 
jurisdiction,  has  been  universally  admit- 
ted not  to  have  changed  the  nature  of 
the  offense.  Sir  Charles  Hedges,  in  his 
charge  at  the  admiralty  sessions,  in  the 
case  of  Rex  v,  Oawson  (5  State  Trials), 
declared  in  emphatic  terms,  that  'piracy 
is  only  a  sea  term  for  robbery,  piracy 
being  a  robbery  committed  within  the 
juri^iction  of  the  admiralty.'  Sir  Leo- 
line  Jenkins,  too,  on  a  like  occasion,  de- 
clared that  '  a  robbery,  when  committed 
upon  the  sea,  is  what  we  call  piracy;  * 
and  he  cited  the  civil  law  writers,  in 
proof.  And  it  is  manifest  from  the  lan- 
guage of  Sir  William  Blackstone,  in  his 
comments  on  piracy,  that  he  considered 
the  common  law  definition  as  distinguish- 
able in  no  essential  respect  from  that  of 
the  law  of  nations.  So  that,  whether  we 
advert  to  writers  on  the  common  law,  or 
the  maritime  law,  or  the  law  of  nations, 
we  shall  find  that  they  universally  treat 
of  piracy  as  an  offense  against  the  law 
of  nations,  and  that  its  true  definition  by 
that  law  is  robbery  upon  the  sea.     And 


the  general  practice  of  all  nations  in 
puni^ng  all  persons,  whether  natires  or 
foreigners,  who  have  committed  this  of- 
fense against  any  persons  whatsoerer, 
with  whom  they  are  in  amity,  is  a  con- 
clusive proof  tliat  the  offense  is  supposed 
to  depend,  not  upon  the  particular  pro- 
visions of  any  municipal  code,  but  upon 
the  law  of  nations,  both  for  its  definition 
and  punisliment.  We  have,  therefore,  no 
hesitation  in  declaring  that  piracy,  by  the 
law  of  nations,  is  robbery  upon  the  sea." 
U.  S.  V.  Smith,  ( 1820)  5  Wheat  158,  5 
U.  S.  (L.  ed.)  57. 

"Piracy  has  two  aspects:  (a)  Aa- a 
violation  of  the  comnum  right  of  nations, 
punishable  under  the  common  law  of  na- 
tions by  the  seizure  and  oondemnation 
of  the  vessel  only,  in  prise  courts;  (b)  its 
liability  to  punishment  criminally  by  the 
municipal  law  of  the  place  where  the 
offenders  are  tried.  Aocc^dingly,  the 
definitions  of  piracy,  aside  from  *  statu- 
tory piracy,'  fall  naturally  into  two 
classes,  according  as  the  offense  is  viewed 
more  especially  as  it  affects  the  lights  of 
nations,    or    as    amenable    to    criminal 

Punishment  under  the  municipal  law.** 
he  Ambrose  Light,  (S.  D.  N.  Y.  1885) 
25  Fed.  408,  distinguished  The  Itata, 
(C.  C.  A.  9th  Oir.  1893)  56  Fed.  505, 
15  U.  S.  App.  1,  5  C.  C.  A.  608. 

"  A  pirate  is  one  who  acts  solely  on  hie 
own  authority,  without  any  commission 
or  autiiority  from  a  sovereign  state,  seiz- 
ing by  force,  and  appropriating  to  hiinself, 
without  discrimination,  every  vessel  he 
meets  with;  and  hence  pirates  have  al- 
ways been  compared  to  robbers.  Tlie 
only  difference  between  them  is,  that  the 
sea  is  the  theatre  of  action  for  the  one, 
and  the  land  for  the  other."  Davison  v. 
Seal-Skins,  (1835)  2  Paine  824,  7  Fed. 
Gas.  No.  3,661. 

''High  seas"  defined.— 'Hie  words 
"  high  seas  "  mean  any  waters  on  the  sea- 
coast,  whidi  are  without  the  boundaries 
of  low  water  mark,  although  such  waters 
may  be  in  a  roadstead  or  bay  within  the 
jurisdictional  limits  of  a  foreign  govern- 
ment. U.  S.  V.  Ross,  (1813)  1  Gall.  624, 
27  Fed.  Cas.  No.  16,196.  See  U.  S.  f?. 
Gourlav,  (1828)  2  Wheel.  Orim.  (N.  Y.) 
102,  25  Fed.  Cas.  No.  15,241. 

It  is  competent  for  a  jury  to  find  that 
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a  vessel  within  a  marine  league  of  the 
shore,  at  anchor  in  an  open  roadetead, 
where  vessels  only  ride  under  the  shelter 
of  the  land,  at  a  season  when  the  course 
of  the  winds  is  invariable,  is  upon  the 
high  seas.  U.  S.  t\  Griffen,  (1820)  5 
Wheat.  204,  5  U.  S.    (L.  ed.)    69. 

Citizenship  and  national  character  of 
vessel. —  The  crime  of  robbery  committed 
by  a  person  on  the  high  seas,  on  board  of  a 
ship  belonging  exclusively  to  subjects  of 
a  foreign  state,  is  not  piracy  under  this 
statute.  U.  S.  r.  Palmer,  (1818)  3  Wheat. 
610,  4  U.  S.  (L.  ed.)  471.  See  also  U.  S. 
r.  Gilbert,  (1834)  2  Sumn.  19,  25  Fed. 
Cas.  No.  16,204;  (1839)  3  Op.  Atty.-Gen. 
489;  U.  S.  V.  Unicorn,  (1796),  3  Am.  L. 
J.  188,  27  Fed.  Cas.  No.  15,979a. 

In  U.  S.  f.  Bowers,  (1820)  5  Wheat. 
192,  5  U.  S.  (L.  ed.)  66,  the  court  said 
that  Palmer's  case  does  not  apply  to  the 
cafle  of  a  crew,  whose  conduct  is  such  as 
to  set  at  naught  the  idea  of  acting  under 
allegiance  to  any  acknowledged  power. 
"  From  which  it  follows,  that  when  em- 
barked on  a  piratical  cruise,  every  indi- 
vidual becomes  equally  punishable  under 
the  law  of  1790,  whatever  may  be  his  na- 
tional character,  or  whatever  may  have 
been  that  of  the  vessel  in  which  he  sailed, 
or  of  the  vessel  attacked."  See  also  U.  S. 
V,  Klintock,  (1820)  5  Wheat.  144,  6  U.  S. 
(L.  ed.)  66;  U.  S.  v.  Holmes,  (1820)  6 
Wheat  412,  6  U.  S.  (L.  ed.)  122. 

If  the  offenses  charged  were  committed 
on  board  of  a  vessel  l^longing  exclusively 
to  subjects  of  a  foreign  state,  sailing  un- 
der a  flag  of  a  foreign  state,  whose  au- 
thority is  acknowledged,  they  are  not 
piracy  within  the  true  intent  and  mean- 
ing of  the  statute,  and  the  United  States 
courts  have  not  jurisdiction.  U.  S.  r. 
Kessler,  (1829)  Baldw.  16,  26  Fed.  Oas. 
No.  15,628. 

Sale  of  vessel  and  cargo. —  It  is  not 
statutory  piracy  for  the  captain  of  a  ves- 
sel, to  whom  the  vessel  and  cargo  had 
been  consigned  with  instructions  to  pro- 
ceed to  the  Pacific,  and  there  sell  vessel 
and  cargo,  and  remit  the  proceeds  to  the 
owners,  to  fail  to  remit  such  proceeds 
after  having  made  sale  according  to  in- 
structions.    (1825)   2  Op.  Atty.-Gen.  19. 

Jurisdiction. —  Prosecution  for  alleged 
acts  of  piracy  committed  on  the  liigh 
seas,  as  m  any  place  out  of  the  juris- 
diction of  any  particular  state,  should 
take  place  in  the  district  where  the  of- 
fender is  apprehended,  or  into  which  he 
may  be  first  brought.  (1816)  1  Op. 
Atty.-G«n.  185. 

Indictment. — An  indictment  which 
avers  that  the  offense  was  committed 
on  board  of  an  American  vessel,  on  the 
high  seas,  within  the  jurisdiction  of  the 
court  and  within  the  admiralty  and 
maritime  jurisdiction  of  the  United 
States,  and  not  within  the  jurisdiction 
of  any  particular  state  of  the  Union, 
sufficient^    alleges    the    locality    of    the 


offense.  St.  aair  t*.  U.  S..  (1894)  154 
U.  S.  134,  14  S.  Ct.  1002,  38  U.  S. 
(L.  ed.)    936. 

Condemnation  of  vessel. —  *'  Condemna- 
tion of  the  vessel  as  piratical  does  not 
necessarily  imply  a  criminal  liability  of 
her  officers  or  crew.  The  vessel  might 
be  condemned  for  being  engaged  upcm  a 
piratical  expedition  only,  or  for  attempts 
at  piratical  aggression  or  restraint.  In 
such  a  case  no  indictment  for  piracy 
would  lie,  because  criminal  pimisnment 
is  inflicted  only  according  to  the  munici- 

Sal  law  of  the  captors;  and  our  statutes 
o  not  make  criminally  punishable  pi- 
ra<tical  undertakings  or  aggresmons 
merely."  The  Ambrose  Light,  (S.  D.  N. 
Y.  1885)  25  Fed.  408,  distinguished  The 
Itata,  (C.  C.  A.  9th  Cir.  1893)  56  Fed. 
505,  15  U.  S.  App.  1,  5  C.  C.  A.  608. 

Under  former  R.  S.  sec.  537a. —  The 
words  "  out  of  the  jurisdiction  of  any 
particular  state  "  mean  out  of  the  iuris- 
diction  of  anv  particular  state  01  the 
Union.  U.  S.  v.  Griffen,  (1820)  5  Wheat. 
204,  6  U.  S.  (L.  ed)  69. 

The  words  "  out  of  the  jurisdiction  of 
any  particular  state  **  refer  to  such  places 
without  any  of  the  United  States  and  not 
without  foreign  states.  U.  S.  v.  Ross. 
(1813)  1  Gall.  624,  27  Fed.  Oas.  No. 
16,196. 

It  is  not  the  offense  committed,  but 
the  bav  in  which  it  is  committed,  which 
must  be  out  of  the  jurisdiction  of  the 
state.  U.  S.  V.  Bevans,  (1818)  3  Wheat. 
336.  4  U.  S.   (L.  ed.)  404. 

The  death  as  well  as  the  mortal  stroke 
must  happen  on  the  high  seas  to  consti- 
tute the  offense  a  murder  there  under 
this  section.  U.  S.  r.  M'Gill,  (1806)  4 
DaU.  (Pa.)  426,  1  U.  S.  (L.  ed.)  894,  26 
Fed.  Oas.  No.  16,676. 

Where  the  discovery  of  the  body  after 
the  crime  is  impossible,  the  fact  of  death 
may  be  proved  by  other  means.  U.  S.  v. 
Williams,  (1868)  1  Cliff.  6,  28  Fed.  Gas. 
No.  16,707. 

Murder  on  board  a  ship  of  war.  See 
U.  S.  V.  Mackenzie.  1  N.  Y.  L^.  Obs. 
371,  30  Fed.   Gas.  No.  18,313. 

The  term  robbery,  as  used  in  the  stat- 
ute, must  be  understood  in  the  sense  in 
which  it  is  recognized  and  defined  at 
common  law.  U.  S.  v.  Palmer,  (1S18)  3 
Wheat.  610,  4  U.  S.   (L.  ed.)   471. 

The  words  '*  other  offense  "  are  not  em- 
ployed for  the  purpose  of  limiting  pirati- 
cal murder  ana  robbery  to  that  descrip- 
tion of  these  offenses  which  is  punishable 
with  death  if  committed  on  land,  but 
for  the  purpose  of  adding  other  offenses, 
should  tnere  be  any,  which  were  not  par- 
ticularly recited,  and  which  were  ren- 
dered capital  by  tlie  laws  of  the  United 
States,  if  committed  within  the  body  of 
a  county.  U.  S.  i?.  Palmer,  (1818)  3 
Wheat.  610,  4  U.  S.  (L.  ed.)  471. 

An  indictment  alleged  that  the  defend- 
ants  did   "  then   and   there   piratically, 
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uillfiily,  feloniously,  and  with  malice 
afuretliought  strike  and  beat  the  said 
Maurice  Fitzgerald,  then  and  there  giving 
to  the  said  Maurice  Fitzgerald  severid 
grievous,  dangerous,  and  mortal  wounds, 
and  did  then  and  there«  to  wit,  at  the 
time  and  place  last  above  mentioned,  him 
the  said  Maurice  Fitzgerald  cast  and 
throw  from  and  out  of  the  said  vessel 
into  the  sea,  and  plunge,  sink,  and  drown 
him,  the  said  Maurice  Fitzgerald,  in  the 
sea  aforesaid."  The  words  "  piratically, 
willfully,  feloniously,  and  with  malice 
aforethought "  refer  not  only  to  the  strik- 
ing and  beating  of  the  deceased,  whereby 
mortal  wounds  were  inflicted  upon  him, 
but  to  the  casting  and  throwing  of  him 
into  the  sea,  whereby  he  was  drowned. 
St.  Clair  t'.  U.  S.,  (1894)  154  U.  S.  134, 
14  S.  Ct.  1002,  38  U.  S.  (L.  ed.)  936. 
An  objection  to  an  indictment  against 


three  defendants,  that  it  does  not  show 
which  one  or  more  of  the  defendants  com- 
mitted the  alleged  assault,  is  without 
merit,  where  it  charged  that  the  defend- 
ants, acting  jointly,  killed  and  murdered 
the  deceased.  The  offense  is  one  which 
in  its  nature  might  be  committed  by  one 
or  more  of  the  defendants.  St.  Clair  v. 
U.  S.,  (1894)  154  U.  S.  134,  14  S.  Ct. 
1002,  38  U.  S.    (L.  ed.)    936. 

An  indictment  is  sufficient  which  al- 
leges that  the  murder  was  committed  on 
board  a  certain  vessel,  "  owned  by  a  cer- 
tain person  or  persons  to  the  said  jurors 
unknown,  being  a  citizen  or  citizens  of 
the  United  States  of  America,"  without 
fuller  allegations  as  to  the  national  char- 
acter of  the  vessel.  U.  S.  v.  Demarchi. 
(1862)  5  Blatchf.  84,  25  Fed.  Cas.  No. 
14,944. 


Sec.  291.  [Maltreatment  of  crew  by  oflOicers  of  vessel.]  Whoever,  being 
the  master  or  officer  of  a  vessel  of  the  United  States,  on  the  high  seas,  or  on 
any  other  waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  beats,  wounds,  or  without  justifiable  cause,  imprisons  any 
of  the  crew  of  such  vessel,  or  withholds  from  them  suitable  food  and  nour- 
ishment, or  inflicts  upon  them  any  cruel  and  unusual  punishment,  shall  be 
fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  five 
years,  or  both.  Nothing  herein  contained  shall  be  construed  to  repeal  or 
modify  section  forty-six  hundred  and  eleven  of  the  Revised  Statutes.  [35 
Stat  L,  1145.] 

This  section  was  drawn  from  R.  S.  see.  5347  (Act  of  March  3,  1835,  ch.  40,  4  Stat 
L.  776),  as  amended  by  an  Act  of  March  3,  1897,  ch.  389,  {  18,  29  Stat.  L.  691,  which 
was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which,  as  amended,  read  as 
follows : 

"  Sec.  5347.  Every  master  or  other  officer  of  any  American  vessel  on  the  high  seas, 
or  on  any  other  waters  within  the  admiralty  and  marine  jurisdiction  of  the  United 
States,  who,  without  justifiable  cause,  beats,  wounds,  or  imprisons  any  of  the  crew  of 
such  vessel,  or  withholds  from  them  suitable  food  and  nourishment,  or  inflicts  upon 
them  any  cruel  and  unusual  pimishment,  shall  be  punished  by  a  fine  of  not  more  than 
one  thousand  doUars,  or  by  imprisonment  not  more  than  five  years,  or  by  both." 

Said  amending  Act  of  March  3,  1897,  ch.  439,  |  18,  contained  a  provision  identical 
with  that  of  the  last  sentence  of  the  text. 

The  language  of  this  section  has  been  slightly  transposed  and  the  words  '^  vessel  of 
the  United  States  "  have  been  substituted  for  the  words  "  American  vessel." 

H.  S.  sec.  4611,  mentioned  in  the  last  sentence,  abolishing  flogging  and  other  forma 
of  corporal  punishment,  is  given  under  Sbambn. 


Scope  of  notes. —  The  cases  hereunder 
were  all  decided  under  the  former  R.  S. 
sec.  5347,  now  embodied  in  the  text  sec- 
tion, and  prior  to  the  amendment  of  R.  S. 
sec.  4611  (given  in  Seamen),  abolishing 
flogging  and  other  forms  of  corporal  pun- 
ishment, and  should  be  considered  with 
reference  to  such  amendment. 

"Crew"  defined. —  The  word  '*crew" 
was  intended  to  include  the  officers  as 
well  as  the  common  seamen,  and  the  mas- 
ter is  liable  under  the  statute  for  an 
imprisonment  of  the  first  mate  of  the 
ship.  U.  S.  r.  Winn,  (1838)  3  Sumn. 
209,  28  Fed.  Cas.  No.  16,740. 


The  Act  waa  intended  to  protect  every 
individual  composing  the  ship's  crew,  in 
the  ordinary  acceptation  of  the  term, 
from  an  abuse  of  power  by  those  in 
higher  authority ;  and  while  the  ordinary 
seamen  are  protected  from  injury  by  the 
"  master  or  other  officer "  the  inferior 
officers  have  a  like  protection  from  injury 
by  the  master  of  the  sliip.  U.  S.  v. 
Winn,  (1838)  1  Law.  Rep.  63,  28  Fed. 
Cas.  No.   16,739o. 

One  who  secretes  himself  on  board  a 
vessel  before  sailing  and  discovers  him- 
self after  the  vessel  is  at  sea  is  not  one 
of  the  crew  though  the  master  requires 
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him  to  work  as  a  conditiun  for  his  hav- 
ing food,  and  he  does  work.  U.  S.  t?. 
Small,  (1855)  2  Curt.  241,  27  Fed.  Cas. 
No.   16,314. 

Authority  of  master. —  The  master  has 
generally  the  sole  authority  when  on 
board  of  his  ship  to  authorize  punish- 
ment to  be  inflicted  on  any  of  the  crew. 
U.  S.  t?.  Harriman,  (1876)  1  Hughes  525, 
26  Fed.  Oas.  No.  16,311. 

There  is  a  limit  to  the  authority  of  the 
master.  The  crew  ai'e  not  bound  to  in- 
flict punishment  upon  his  mere  caprice. 
Any  seaman  has  a  right  to  refuse  to  in- 
flict punishment  unless  some  justifiable 
cnuae  is  pointed  out  to  him.  lie  has  a 
right  to  do  this  for  his  own  protection. 
U.  S.  f?.  Winn,  (1838)  1  Law.  Rep.  63, 
28  Fed.  Cas.  No.  16,739a. 

Authority  of  subordinate. —  The  author- 
ity of  any  subordinate  officer  to  punish 
exists  only  when  it  is  at  the  very  moment 
absolutely  required  by  the  necessities  of 
the  ship's  service  to  compel  the  perform- 
ance of  dutv.  The  master  stands  in  this 
respect  in  the  relation  of  a  parent  to  the 
seaman,  and  is  bound  to  exercise  his  own 
judgment  as  to  the  time,  the  manner,  and 
the  circumstances  under  which  punish- 
ment is  to  be  inflicted  on  the  crew  for 
any  past  misdemeanors  or  any  present 
misdemeanors  not  immediately  ana  mate- 
rially  affecting  the  ship's  service  or  secu- 
rity. U.  S.  V.  Taylor,  (1837)  2  Sumn. 
584,  28  Fed.  Oas.'Xo.  16,442;  U.  S.  c. 
Harriman,  (1876)  1  Hughes  525,  26  Fed. 
('as.  No.   16,311. 

Liability  of  master. — The  master  of  a 
ship  is  indictable  for  acts  of  violence  to  a 
seaman  on  board  of  his  ship.  (1856)  T 
(jp.  Atty.-Gen.  732. 

Liability  of  master  for  acts- of  others, — 
The  master  when  on  board  has  generally 
tlie  sole  authority  to  authorize  punish- 
ment to  be  inflicted  on  any  of  the  crew^; 
and  if  he  is  present  when  any  punish- 
ment is  inflicted  by  a  subordinate  officer, 
and  can  prevent  it  and  does  not,  he  is 
personally  responsible  for  the  act.  And 
neither  the  male  nor  any  subordinate 
officer  has  authority  to  punish  any  sea- 
man, even  for  improper  behavior  or  mis- 
conduct to  himself  personally,  when  the 
master  is  on  board,  except  by  the  author- 
ity express  or  implied  of  the  master. 
U.  S.  V.  Tavlor,  (1837)  2  Sumn.  584,  28 
Fed.  Cas.  No.  16,442. 

Who  liable  as  officer. — Any  one  who  by 
authority  exercises  the  function  of  com- 
mand over  the  actions  of  the  crew  while 
on  duty,  or  any  of  them,  is  an  officer 
pro  hac  vice,  and  liable  to  the  penalties 
of  this  statute  as  such,  if  he  violate  its 
provisions.  U.  S.  r.  Trice,  (W.  D.  Tenn. 
1887)  30  Fed.  490. 

None  but  the  master  ever  had  the 
power  to  punish,  or  has  now;  but  if  any 
assume  it  by  virtue  of  his  office,  be  that 
office  what  it  mav,  thereby  he  becomes 


to  all  intents  and  purposes  of  this  stat- 
ute amenable  to  all  the  penal  conse- 
quences if  he  abuse  that  power  which 
he  assumes.  U. '  S.  v.  Trice,  ( W.  D. 
Tenn.  1887)   30  Fed.  490. 

Juatifiable  cause. —  If  the  punishment 
inflicted  is  flogging  it  is  without  justifi- 
able cause.  U.  B.  v.  Cutler,  (1853)  1 
Curt.  501,  26  Fed.  Cas.  No.  14,910. 

In  case  of  desertion  and  persistent  re- 
fusal to  perform  duty,  the  master  may 
inflict  punishment  and  use  means  of  co- 
ercion; but  they  must  not  be  such  as 
would  be  permanently  injurious  to  the 
lieaith  or  constitution  of  the  seaman. 
U.  S.  V.  Alden,  (1844)  1  Sprague  95,  24 
Fed.  Cas.  No.   14,427. 

Quantum  of  punishment. —  When  it  is 
apparent  that  punishment  is  merited,  the 
court  will  not  undertake  to  adjust  very 
exactly,  according  to  its  own  ideas  of 
fltness  and  propriety,  the  balance  between 
the  gravity  of  the  offense  and  the  quan- 
tum of  punishment,  and  will  not  award 
damages  unless  the  punishment  is  raani- 
festlv  excessive.  Butler  v.  McClellan, 
(1831)  1  Ware  220,  4  Fed.  Cas.  No. 
2,242. 

Coercive  measuies. —  The  master  of  a 
ship  has  a  right  to  use  coercive  measures 
to  compel  ob^ence  to  his  lawful  orders. 
U.  S.  i\  Alden,  (1844)  1  Sprague  9d,  24 
Fed.  Cas.  No.  14,427. 

SOiort  allowance  of  food  —  QeneraUy. — 
The  captain  is  bound  to  provide  a  reason- 
able surplus,  a  reasonable  margin,  for  all 
known  contingencies  of  the  sea;  and  if  ho 
sails  without  doing  so,  and  in  consequence 
of  not  having  made  such  provision  there 
is  a  short  allowance,  the  withholding  is 
not  justiflable,  because  he  ought  to  have 
seen  that  the  vessel  was  supplied  with 
proper  provisions.  U.  S.  v.  Keed,  (S.  D. 
N.  Y.  1897)  86  Fed.  308. 

Due  to  change  of  route. —  If  a  master 
meets  with  difficulty,  with  trouble  at  sea, 
if  he  be  blown  out  of  his  course,  it  is  his 
duty  before  changing  his  route  for  a  very 
much  longer  one  to  exercise  exactly  the 
same  care  to  see  that  he  is  properly  pro- 
visioned for  the  new  voyage  as  for  the 
former  route;  and  to  provision  his  vessel 
by  any  practical  methods  that  the  circum- 
stances reasonably  admit.  U.  S.  v.  Reed, 
(S.  D.  N.  Y.  1897)  86  Fed.  308. 

Due  to  detention. —  If  a  vessel  sails  on 
her  voyage  well  provisioned  with  all  that 
is  required,  and  bv  stress  of  weather  she 
is  detained  long  beyond  the  usual  pas- 
sage, and  there  are  no  ports  where  any 
food  can  be  procured,  so  that  the  allow- 
ance must  be  shortened  in  order  to  en- 
able the  vessel  to  reach  a  port,  it  is  very 
plain  that  the  shortening  of  the  allow- 
ance is  necessary,  and  the  crew  are  there- 
fore put  on  what  is  called  a  short  allow- 
ance, that  is,  shorter  than  is  prescribed. 
That  is  a  justifiable  cause.  Under  those 
circumstances  the  necessary  food  may  be 
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lessened,  and  there  is  nu  criminality  in 
that,  because  it  is-  justifiable.  U.  S.  V. 
Reed,   (S.  D.  N.  Y.  1897)   86  Fed.  308. 

Elements  of  the  offense. —  In  U.  S.  V. 
Reed,  (S.  D.  N.  Y.  18^7)  86  Fed.  308, 
prior  to  the  amendment  of  the  former 
k.  S.  sec.  5347,  it  was  held  that  the  three 
main  elements  which  enter  into  the  of- 
fense of  withholding  suitable  food  and 
nourishment,  and  which  are  to  be  consid- 
ered by  the  jury,  are,  first,  whether  there 
was  a  lack  of  suitable  food  supply;  sec- 
ond, if  there  was,^  then  whether  this  was 
withheld  without  justifiable  cause;  and 
finally,  if  so,  whether  this  was  done  for 
malice,  hatred,. or  revenge.  In  order  to 
convict  a  defendant  the  jury  must  find 
that  each  of  these  three  elements  existed 
in  the  case  and  beyond  a  reasonahle  doubt. 
See  also  U.  S.  v.  Taylor,  (1837)  2  Sumn. 
684,  28  Fed.  Cas.  No.  16,442. 

Malice. —  Prior  to  the  amendment  of  the 
former  R  S.  sec.  6347  by  striking  there- 
from the  words  "malice,  hatred  or  re- 
venge" it  was  held  in  U.  S.  v.  Reed,  (8. 
D.  N.  Y.  1807)  86  Fed.  308,  that  a  cap- 
tain of  a  vessel  was  not  to  be  condemned 
for  any  mere  error  of  judgment,  nor  for 
mere  negligence,  if  it  was  nothing  more 
than  that,  in  providing  a  proper  supply 
of  food  for  the  crew ;  but  he  was  to  be  con- 
demned if  the  additional  element  of  malice 
in  connection  witli  them  was  found  to  ex- 
ist, not  as  a  malignant  intention  to  do  a 
particular  harm  to  anybody,  but  in  the 
sense  of  a  wilful  disregard  of  what  he 
knew  to  be  his  duty.  The  wilful  disre- 
garding of  an  obligation  which  the  cap- 
tain knew  and  understood,  knowing  that 
his  act  was  liable  to  produce  injury  to 
the  crew,  was  malice  in  the  sense  of  the 
law.  See  also  U.  S.  t?.  Taylor,  (1837)  2 
Sumn.  584,  28  Fed.  Cas.  No.  16,442;  U. 
S.  r.  Cutler,  (1853)  1  Curt.  601,  25  Fed. 
Cas.  No.  14,910;  U.  S.  v.  Harriman, 
(1876)  1  Hughes  525,  26  Fed.  Cas.  No. 
16,311. 

Evidence. —  The  fact  that  every  seaman 
on  board  a  ship  was  afflicted  with  scurvy 
is  sufficient  evidence  for  the  jury  to  attrib- 
ute it  to  the  cause  of  the  lack  of  proper 
variety  of  food,,  and  particularly  a  vege- 
table food,  where  there  is  no  other  evi- 
dence showing  some  other  cause  for  the 
prevalence  of  the  disorder.  U.  S.  v.  Reed, 
(S.  D.  N.  Y.  1897)   86  Fed.  308. 

Corporal    punishment. —  See    U.    S.    t;. 


Trice,  (W.  D.  Tenn.  1887)  30  Fed.  490; 
Riley  i\  Allen,  (W.  D.  Tenn.  1885)  23 
Fed.  46. 

Liability  for  resisting  ofBLcer. —  If  a  sed- 
man  is  attacked  without  provocation  or 
disobedience  on  his  part,  he  can  defend 
himself;  and  under  all  excessive  blows 
and  punishment  for  disrespect  or  disobe- 
dience he  can  justify  as  a  child  or  appren- 
tice or  scholar  resisting  the  excess.  Fuller 
v.  Colby,  (1846)  3  Woodb.  &  M.  I,  9  Fed. 
Cas.  No.  5,149. 

Extradition  for  different  offense. — ^A 
prisoner  having  been  extradited  upon  a 
charge  of  murder  on  the  high  seas  under 
R.  S.  sec.  6339,  now  embodied  in  sec  273 
of  the  Code,  supra,  p.  906,  the  federal 
court  has  no  jurisdiction  to  put  him  to 
trial  upon  an  indictment  under  this  sec- 
tion charging  him  with  cruel  and  unusual 
punishment  of  the  same  man;  he  being 
one  of  the«crew  of  an  American  vessel  of 
which  the  defendant  was  an  officer  and 
such  punishment  consisting  of  the  iden- 
tical acts  proved  in  the  extradition  pro- 
ceedings. U.  S.  17.  Rauscher,  (1886)  119 
U.  S.  407,  7  S.  Ct.  234,  30  U.  S.  (L.  ed.) 
426. 

Jurisdiction. —  The  law  of  the  United 
States,  especially  this  section,  follows  an 
American  vessel  wherever  she  may  be  on 
navigable  waters,  so  that  an  offense  com- 
mitted on  board  such  vessel  is  an  offense 
against  the  United  States  though  the  ves- 
s3  be  in  the  harbor  or  river  of  a  foreign 
country.  U.  8.  v.  Bennett,  (1877)  3 
Hughes  466,  24  Fed.  Cas.  No.  14,574. 

The  courte  of  the  United  States  have 
jurisdiction  over  a  tort  committed  by  one 
of  the  ship's  company  on  another  on  board 
of  a  ship  or  Vessel  of  the  United  States 
while  lying  in  the  harbor,  although  she 
may  be  within  the  body  of  a  county. 
Roberts  v.  Skolfield,  (1868)  3  Ware  184, 
20  Fed.  Cas.  No.  11,917. 

Indictment. —  The  Act  describes  four 
distinct  offenses, —  beating  or  wounding, 
imprisoning,  deprivation  of  suitable  food 
and  nouriiSiment,  infliction  of  any  cruel 
and  unusual  punishment.  Each  of  these 
is  a  substantive  criminal  act  when  pro- 
ceeding without  justifiable  cause,  and  one 
of  these  offenses  cannot  be  properly  de- 
scribed in  the  indictment  by  words  used 
in  the  Act  of  Congress  to  describe  another 
offense.  U.  S.  v.  Collins,  (1854)  2  Curt. 
194,  25  Fed.  Cas.  No.  14,836. 


Sec.  292.  [Inciting  revolt  or  mutiny  on  shipboard.]  Whoever,  being  of 
the  crew  of  a  vessel  of  the  United  States,  on  the  high  seas,  or  on  any  other 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
endeavors  to  make  a  revolt  or  mutiny  on  board  such  vessel,  or  combines, 
conspires,  or  confederates  with  any  other  person  on  board  to  make  such 
revolt  or  mutiny,  or  solicits,  incites,  or  stirs  up  any  other  of  the  crew  to  dis- 
obey or  resist  the  lawful  orders  of  the  master  or  other  officer  of  such  vessel, 
or  to  refuse  or  ncgrlect  tlieir  proper  duty  on  board  thereof,  or  to  betray  their 
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proper  trust,  or  assembles  with  others  in  a  tumultuous  and  mutinous  man- 
ner, or  makes  a  riot  on  board  thereof,  or  unlawfully  confines  the  master  or 
other  commanding  officer  thereof,  shall  be  fined  not  more  than  one  thousand 
dollars,  or  imprisoned  not  more  than  five  years,  or  both.    [35  Stat.  L,  114B,] 

This  section  was  drawn  from  R.  S.  sec.  6359  (Act  of  March  3,  1835,  ch.  40,  4  Stat.  L. 
776;  Act  of  April  30  1790,  ch.  9,  1  Stat.  L.  116),  which  was  repealed  by  secUon  341  of 
this  Code,  infra,  p.  989.  and  which  read  as  follows: 

"  Sec.  6369.  If  any  one  of  the  crew  of  any  American  yessel  on  the  hif?h  seas,  or 
other  waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States,  en- 
deavors to  make  a  revolt  or  mutiny  on  board  such  vessel,  or  combines,  conspires,  or 
confederates  with  any  other  person  on  board  to  make  such  revolt  or  mutiny,  or  solicits, 
incites,  or  stirs  up  any  other  of  the  crew  to  disobey  or  resist  the  lawful  orders  of  the 
master  or  other  officer  of  such  vessel,  or  to  refuse  or  neglect  their  proper  duty  (m  board 
thereof,  or  to  betray  their  proper  trust,  or  assembles  with  others  in  a  timiultuoos 
and  mutinous  manner,  or  makes  a  riot  on  board  thereof,  or  unlawfuUy  confines  the 
master,  or  other  commanding  officer  thereof,  he  shall  be  punished  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  imprisonment  not  more  than  five  years,  or  by  both 
such  fine  and  imprisonment." 

Very  little  change  was  made  in  this  section  except  the  substitution  of  the  words 
**  vessel  of  the  United  States  "  ior  the  words  "American  vessel." 


I.  Construction  and  application,  gener- 
ally, 946 
II.  Endeavor  to  make  revolt,  947 
III.  Confining  master,  960 

i.  constbuciioit    and    applioatioif, 
Generally 

Effect  of  later  Acts. —  This  section  is 
not  repealed'  by  the  provisions  of  the  Act 
of  June  9,  1874,  ch.  260.  (See  Seamen.) 
In  re  Simpson,  (D.  C.  Me.  1901)  119  Fed. 
620. 

This  section  was  not  repealed  by  impli- 
cation by  paragraph  7  of  R.  S.  sec. 
4596  ( see  Seamen  ) ,  which  paragraph  was 
omitted  from  that  section  by  the  amend- 
ing Act  of  Dec.  21,  1898,  ch.  28,  sec.  19. 
In  re  Simpson,  (D.  C.  Me.  1901)  119 
Fed.  620. 

When  section  applicable. —  It  was  not 
the  intention  of  these  statutes  to  make  the 
courts  of  the  United  States  a  place  to 
discipline  every  member  of  a  ship^s  crew 
who  IB  guilty  of  simple  disobedience  of  the 
master's  orders,  but  every  case  of  mere 
resistance  to  his  free  and*  lawful  exercise 
of  authority  and  command  on  board  is 
so  punishable  if  accompanied  by  force, 
fraud,  intimidation,  violence,  or  conspir- 
acy among  the  men.  U.  S.  f.  Huff,  ( W.  D. 
Tenn.  1882)  13  Fed.  630. 

American  vessel — Generally. — The  char- 
acter of  the  vessel  must  be  proved  to  be 
an  American  vessel,  but  the  title  of  the 
ship  may  be  proved  by  parol.  U.  S.  f?. 
Crawford,  (1843)  1  N.  Y.  Leg.  Obs.  388, 
25  Fed.  Cas.  No.  14,890. 

On  the  trial  of  an  indictment  for  an  en- 
deavor to  make  a  revolt  on  board  of  an 
American  vessel  in  a  foreign  port  it  is 
not  necessary  to  give  documentary  proof 
establishing  the  national  character  of  the 
vessel,  but  it  is  sufficient  to  prove  orally 
that  die  is  owned  by  an  American  citizen. 
U.  S.  V.  Seagrist,  (1860)  4  Blatchf.  4i>0, 
87  Fed,  Cas.  No.  16,246, 


To  render  a  vessel  American  so  far  as 
to  punish  offenees  on  board  of  her,  it  is 
enough  to  show  that  she  sailed  from  and 
to  an  American  port,  and  was  apparently 
owned  and  controlled  by  citizens  of  the 
United  States.  U.  S.  v.  Peterson,  (1846) 
1  Woodb.  &  M.  305,  27  Fed.  Cas.  No. 
16,037. 

Vessel  not  registered  or  licensed. — ^A 
ship  engaged  in  a  whaling  voyage  without 
having  surrendered  her  register  or  taken 
out  an  enrollment  and  license  pursuant 
to  law  is  not  an  American  ship  within 
the  purview  of  tihis  section,  and  an  indict- 
ment will  not  hold  under  this  section 
against  the  crew  for  an  endeavor  to  make 
a  revolt.  U.  S.  v.  Rogers,  (1838)  3  Sumn. 
342,  27  Fed.  Cas.  No.  16,189. 

Where  the  crew  of  an  American  whaling 
vessel  were  convicted  of  an  attempt  to 
revolt  on  a  whaling  voyage  to  the  South 
seas,  and  it  appeared  on  the  trial  that 
the  vessel  had  not  been  enrolled  and 
licensed  under  the  Act  of  Congress,  the 
case  did  not  come  within  the  operation  of 
thia  Act,  the  prisoners  were  improperly 
convicted,  and  they  were  entitled  to  an 
arrest  of  judgmoit.  U.  S.  €.  Jenkins, 
(184*3)  1  N.  Y.  L^.  Obe.  344,  26  Fted. 
Cas.  No.  15,473o. 

Who  are  seamen — Generally. — ^A  cooper 
of  the  ship  ia  a  seaman  within  the  pro- 
visions of  the  Act.  U.  S.  f>.  Thompson, 
(1832)  1  Sumn.  168,  28  Fed.  Cas.  No. 
16,492. 

Seamen  not  articled, —  Seamen  of  the 
United  States,  put  on  board  a  vessel  of 
the  United  States  b^  a  consul,  are  within 
the  meaning  of  this  Act,  and  they  are 
bound  by  the  same  obligations  which  exist 
in  cases  of  articled  seamen.  U.  S.  v.  Sharp, 
(1815)  Pet.  C.  C.  118,  27  Fed.  Cas.  No. 
16,264. 

Foreigners. —  Persons  who  were  not  cit- 
izens of  the  United  States,  and  had  en- 
listed on  board  of  an  American  vessel, 
could  not  be  punished  for  disobedience  of 
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orders  in  the  absence  of  a  treaty  with  the 
government  to  which  they  belonged,  un- 
less such  act  of  disobedience  amounted  to 
a  violation  of  the  law  of  nations.  U.  S.  V. 
Crawford,  (1843)  1  N.  Y.  Leg.  Obs.  38^, 
25  Fed.  Gas.  No.  14,S90. 

Foreign  seamen  on  board  American 
ships  are  as  much  subject  to  punishment 
for  disobedience  or  violence  as  Americans, 
and  are  alike  to  be  protected  and  redressed 
on  their  return  home.  U.  S.  v.  Peterson, 
(1846)  1  Woodb.  &  M.  305,  27  Fed.  Gas. 
Ko.  16,037. 

Officers  —  Mate, —  The  provisions  of 
this  section  apply  to  the  mate  and  other 
officers  of  a  vessel  aa  well  as  to  ordinary 
seamen.  U.  S.  v.  Huflf,  (W.  D.  Tenn. 
1882)    13  Fed.  630. 

The  fact  that  a  mate  of  a  ves- 
sel is  deposed  from  his  position  as 
mate  does  not  take  him  from  the  au- 
thority of  the  captain  as  long  as  he  is  on 
board,  and  while  he  or  any  member  of  the 
crew  remains  on  board,  no  matter  in  what 
capacity,  he  is  bound  to  obedience  and 
subordination  to  all  proper  control  and 
discipline  to  the  ship's  officers  in  au- 
thor! tv  over  him.  U.  S.  t\  Huff.  (W.  D. 
Tenn.*  1882)   13  Fed.  630. 

Pilot, — ^The  pilot  is  an  officer  of  the 
ghip  when  on  board  to  pilot  the  vessel  to 
or  from  the  s^a,  and  the  crew  are  bound 
to  obey  his  orders  as  such;  but  when  the 
captain  is  on  board,  he  is  master  of  the 
vessel,  and  the  orders  of  the  pilot  are  in 
law  considered  as  the  master's.  U.  S.  t*. 
Forbes,  (1845)  Grabbe  568,  25  Fed.  Gas. 
No.  15,129. 

The  pilot  of  a  vessel  cleared  at  the 
custom  house  andf  ready  for  sea  with  the 
crew  on  board  is  an  officer  of  said  ship 
and  vessel  within  the  meaning,  spirit,  and 
intent  of  the  Act.  U.  S.  v.  Lynch,  (1843) 
2  N.  Y.  Leg.  Obs.  51,  26  Fed.  Gas.  No. 
15,648. 

While  the  master  and  mates  of  the  ves- 
sel had  gone  on  shore,  the  pilot  had  au- 
thority to  order  the  crew  to  duty,  and  a 
disobedience  of  his  orders  rendered  the 
prisoners  liable  to  indictment  under  tJi(» 
Act.  U.  S.  V.  Lynch,  (1843)  2  N.  Y.  Leg. 
Obs.  51,  26  Fed.  Gas.  No.  15,648. 

Change  of  master. —  The  contract  of  sea- 
men for  the  voyage  is  not  suspended  or 
extinguished   by  the   death,   removal,   or 
resignation   of  the  original  master;   but 
they  are  bound  to  perform  the  voyage  un- 
der any  person  who  is  lawfully  substituted 
in  his  stead.    U.  S.  v.  Gassedy,  (1837)   2 
Sumn.  582,  25  Fed.  Cas.  No.  14,745. 
^     The   crew   of  a  ship  who  have  signed 
I  shipping   articles  for   a   voyage  imder  a 
particular  master  without  any  clause  pro- 
viding for  a  change  of  master  are  not  dis- 
j  charged  from  the  articles  by  the  dismissal 
[of  the  master  by  reason  of  sickness  or  any 
J  other  repsonabie  cause,  and  the  appoint- 
'ment  of  a  new  master;  but  they  are  bound 
I  to  obey  the  new  master.    If  in  such  case 


they  combine  together  to  refuse  all  duty 
on  board  and  to  refuse  obedience  to  the 
new  majster,  that  is  an  endeavor  to  make 
a  revolt.  U.  S.  v.  Haines,  (1829)  5 
Mason  272,  26  Fed.  Gas.  No.  15,275. 

Disability  of  master. — If  the  master  of 
a  ship  after  the  commencement  of  the  voy- 
age is  by  sickness  disabled  from  pursuing 
it,  and  a  new  master  is  appointed,  the 
shipping  contract  with  the  seamen  is  not 
dissolv^  thereby.  U.  S.  v.  Hamilton, 
(1818)  1  Mason  443,  26  Fed.  Gas.  No. 
15,291. 

II.  Endbavok  to  MAKB  BjBirOLT 

** Endeavor  to  maJce  a  revolt^  defined. 
— "The  offense  consists  in  the  endeavor 
of  the  crew  of  a  vessel,  or  any  one  or  more 
of  them,  to  overthrow  the  l^itimate  au- 
thority of  her  commander  with  intent  to 
remove  him  from  his  command,  or  against 
his  will  to  take  possession  of  the  vessel  by 
assuming  the  government  and  navigation 
of  her,  or  by  transferring  their  obedience 
from  the  lawful  commander  to  some  other 
person."  U.  S.  v,  Kellv,  (1826)  11  Wheat. 
417,  6  U.  S.  (L.  ed.)  508;  U.  8.  v.  Smith, 
(1811)  8  Wash.  7«,  27  Fed.  Caa.  No. 
16,344. 

''In  truth,  I  consider  the  definition 
given  by  the  Supreme  Court  not  to  have 
been  designed  to  have  more  than  an 
affirmative  operation;  that  is,  to  declare 
that  such  Acts  would  amount  to  the  of- 
fense, and  not  negatively  that  none  others 
would."  Story,  J.,  in  U.  S.  ©.  Haines, 
(1829)  5  Mason  272,  26  Fed.  Oas.  No. 
15,275. 

Any  conspiracy  to  accomplish  the 
usurpation  oi  the  authority  and  command 
of  the  ship  and  to  overthrow  that  of  the 
master  or  commanding  officer,  oi*  to  resist 
a  lawful  command  of  the  master  for  such 
purposie,  or  any  endeavor  to  stir  up  others 
of  the  crew  to  such  resistance,  is  an  en- 
deavor 1^  commit  a  revolt,  within  the 
meaning  of  the  section.  U.  S.  v,  Hem- 
mer,  (1825)  4  Mason  105,  26  Fed.  Cas. 
No.  15,345;  U.  S.  v.  Smith,  (1816)  1 
Mason  147,  27  Fed.  Or«.  No.  16,387. 

Intent. — An  endeavor  to  commit  a  re- 
volt may  be  complete,  not  merely  by  stir- 
ring up,'  encouraging,  or  combining  with 
others  of  the  ship's  crew  to  proauce  a 
general  disobedience  of  all  orders,  but  also 
by  stirring  up,  encouraging,  and  combin- 
ing with  any  one  or  more  of  the  crew  to 
produce  a  deliberate  disobedience  to  any 
one  lawful  order  of  the  master  or  other 
officers;  for  to  this  extent  it  is  an  en- 
deavor to  commit  a  mutiny  and  to  over- 
throw the  lawful  authority  of  the  master 
and  officers.  But  there  must  be  a  clear 
intent  to  produce  such  a  revolt,  and  not 
merely  gross  or  insolent  language  used  by 
the  party  which  may,  undesignedly,  en- 
courage others  to  such  disobedience.  U. 
S.  i;.  Thompson,  (1832)  1  Sumn,  168,  28 
Fed.  Cas.  No.  16,492. 
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Endeavor  to  incite  othen. —  The  offense 
is  not  committed  if  the  party  does  nut 
attempt  or  endeavor  to  combine  or  incite 
others  of  the  crew  to  aid  in  his  unlawful 
purposes.  U.  S.  f.  Smith,  (1S16)  1  Mason 
147,  27  Fed.  Oas.  No.  16,337. 

To  constitute  an  endeavor  to  cumuiit  a 
revolt  it  is  necessary  that  there  sliould  be 
some  effort  or  act  to  stir  up  others  of  the 
crew  to  disobedience  of  I  he  muster.  U. 
8.  r.  Savage,  (1830)  6  Mason  460,  27  Fed. 
Cas.  Xo.  16.225. 

To  sustain  an  indictment  for  an  en- 
deavor to  commit  a  revolt  a  confederacy 
or  combination  must  be  shown  between 
two  or  more  of  the  seagnen  tu  refuse  to  do 
further  duty  on  board  the  ship  and  to 
resist  the  lawful  commands  of  the  officers. 
U.  S.  t\  Cassedy,  (1837)  2  Sumn.  582,  25 
Fed.  Oas.  No.  14,746. 

Prior  combination. —  Neither  a  previous 
deliberate  combination  for  mutual  aid  and 
encouragement  nor  any  preconcerted  plan 
is  necessary  to  bring' it  within  the  Act. 
U.  S.  V.  Morrison,  (1833)  1  Sumn.  448, 
26  Fed.  Cas.  No.   15,818. 

Disobedience. —  A  mere  act  of  disobedi- 
ence to  a  lawful  command  of  the  officers 
is  not  of  itself  an  endeavor  to  make,  a 
revolt.  But  to  amount  to  the  offense  it 
must  be  combined  with  an  attempt  to  in- 
cite others  of  the  crew  to  a  general  resist- 
ance or  disobedience  of  orders  or  a  general 
neglect  and  refusal  of  duty.  U.  S.  t*. 
Smith,  (I8I6)  1  Mason  147,  27  Fed.  Oas. 
No.  16,337. 

A  mere  passive  act  of  disobedience  on 
the  part  of  a  single  member  of  the  crew, 
unaccompanied  by  any  element  of  force, 
intimidation,  or  fraud  upon  the  master  or 
other  officer  in  command,  and  free  from 
all  conspiracy  with  and  incitement  of 
others  of  the  crew  to  join  in  the  act,  is 
not  a  violation  of  this  section  or  section 
5360.  U.  S.  f.  Huff,  (W.  D.  Tenn.  1882) 
13  Fed.  630. 

A  mere  disobedience  of  orders  l>y  a  sea- 
man without  encouraging  or  aiding  or  co- 
operating with  others  in  the  same  act  is 
not  an  endeavor  to  commit  a  revolt. 
U.  S.  r.  Thompson,  (1832)  1  Sumn.  168, 
28  Fed.  Cas.  No.  16,492. 

When  one  of  the  crew  came  on  deck, 
apparently  to  see  what  was  the  cause  of 
a  disturbance  going  on,  and  was  ordered 
peremptorily  to  go  below,  and  neglected 
to  do  so,  he  was  guilty  of  disobedience  of 
orders  and  might  be  punished  under  the 
Act  of  Congress  for  disobedience  of  orders 
and  an  endeavor  to  make  a  revolt.  U.  S. 
V.  Roberts,  27  Fed.  Cas.  No.  16,172. 

A  mere  refusal  to  do  duty  on  the  part 
of  a  seaman  without  any  attempt  to  en- 
courage or  aid  or  influence  anv  others  of 
the  crew  to  the  same  act  would  certainly 
not  amount  to  an  endeavor  to  commit  a 
revolt.  There  must  be  some  effort  or 
act  to  incite  or  encourage  others  to  dis- 
obedience or  some  common  combination 
or  understanding  to  act  together  for  mu- 


tual encouragement  or  support  in  sneh 
disobedience.  U.  S.  v.  Haines,  (1829)  5 
Mason  272,  26  Fed.  Cas.  No.  15,275. 

Combination  not  to  do  duty. —  If  the 
crew  combine  together  not  to  do  duty  it 
is  an  endeavor  to  make  a  revolt,  although 
no  orders  are  actually  given  afterwards. 
U.  S.  t\  Barker,  (1829)  5  Mason  404,  24 
Fed.  Cas.  No.  14,616. 

If  the  crew  combine  together  to  refuse 
to  do  duty  and  actually  refuse  until  the 
master  complies  with  some  improper  re- 
quest on  their  part,  it  is  an  endeavor 
to  make  a  revolt.  U.  S.  v,  Gardner, 
(1820)  5  Mason  402,  25  Fed.  Cas.  No. 
15,188. 

Combination  to  resist  single  order. —  If 
the  crew  were  to  combine  together  to 
resist  a  single  lawful  order  of  the  master, 
or  to  compel  him  by  force  to  yield  up  his 
authority  in  a  single  case,  and  were  to 
proceed  in  the  executi<m  of  their  purpose, 
all  their  acts  done  towards  its  accomplish- 
ment might  perhaps  be  properly  deemed 
endeavors  to  make  a  revolt.  U.  S.  r. 
Smith,  (1816)  1  Mason  147,  27  Fed.  Cas. 
No.   16,337. 

Resisting  punishment. — ^Where  the  mas- 
ter directed  one  of  his  crew  to  be  pun- 
ished for  gross  misbehavior,  and  the  crew 
interposed  and  prevented  the  infliction  of 
the  punishment,  compelling  the  master  by 
acts  of  violence  and  intimidation  to  de- 
sist therefrom,  this  was  held  to  be  an 
endeavor  to  conunit  a  revolt  within  the 
Act.  U.  S.  17.  Morrison,  (1833)  1  Sumn. 
448,  26  Fed.  Cas.  No.  15,818. 

Such  combination  and  intimidation  may 
be  lawful  if,  from  the  improper  conduct 
of  the  captain,  the  crew  "have  good  reason 
to  believe,  and  do  believe,  that  they  will 
be  subjected  to  imlawful  and  cruel  or 
oppressive  treatment,  or  that  a  great 
wrong  is  about  to  be  inflicted  on  one  of 
their  number;  they  have  a  right  to  take 
reasonable  measures  for  his  or  their  pro- 
tection. U.  S.  t*.  Borden,  (1857)  1  Sprague 
374,  24  Fed.  Cas.  No.  14,625. 

Resisting  sailing  of  unseaworthy  vessel 
—  On  an  indictment  for  an  endeavor  to 
commit  a  revolt,  it  is  sufficient  defense 
of  the  parties  accused  that  the  combina- 
tion charged  as  an  endeavor  was  to  com- 
pel the  master  to  return  into  port  be- 
cause of  the  imseaworthiness  of  the  ves- 
sel, if  they  act  bona  fide  and  the  vessd 
is  actually  imseaworthy;  so  also  if  they 
act  bona  fide  and  upon  reasonable  groim^ 
and  apparent  unseaworthiness,  and  it  is 
doubtnu  whether  the  vessel  be  seaworthy. 
But  if  the  vessel  in  such  case  be  clearly- 
seaworthy,  it  is  no  defense.  U.  S.  v» 
Ashton,  (1834)  2  Sumn.  13,  24  Fed.  Gas. 
No.  14,470. 

Resisting  deviation. —  Where  there  is  a 
deviation  from  the  voyage  in  the  shippin^'j 
articles,  a  refusal  of  the  seamen  subse- 
quently to  do  duty  on  that  account  does^ 
not  amount  in  law  to  an  endeavor  to, 
commit   a   revolt-      U.   S.   v,   Matthewi,! 
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(1837)   2  Sumii.  470,  26  Fed.  Cm.  No. 
16,742. 

Wlbere  the  refasal  of  seamen  to  pro- 
ceed on  a  Yoyaffe  has  been  charged  against 
them  criminally  as  constituting  the  of- 
fense of  "  endeavoring  to  make  a  revolt/' 
or  is  set  up  as  woiking  a  forfeiture  of 
wages,  the  courts  refer  at  once  to  the 
shipping  articles  for  the  purpose  of  de- 
termining the  rights  and  responsibilities 
between  the  sailor  and  the  puolic  and  the 
master  and  owners.  The  law  upon  this 
subject  is  unequivocal  and  imperative, 
declaring  that  the  shipping  articles  must 
contain  a  statement  oi  the  precise  voyage 
or  voyages  for  which  the  sailor  contracts, 
and  if  a  deviation  from  such  speculation 
is  carried  out  not  caused  by  a  "vis 
major,"  without  the  consent  of  the  mar- 
iner, by  going  to  intermediate  ports  and 
lan<Un^  or  receiving  on  board  passengers 
or  freight,  or  an  ulterior  voyage  is  at- 
tempted to  be  superadded  or  substituted, 
and  the  sailors  refuse  to  do  further  duty, 
such  conduct  on  their  part  is  justifiable 
and  does  not  either  forfeit  their  wages 
or  render  them  liable  criminally  under 
the  Act  in  question  for  an  "  endeavor  to 
make  a  revolt."  U.  S.  f.  White,  (1848) 
6  N.  Y.  Leg.  Obs.  230,  28  Fed.  Gas.  No. 
16,683. 

Where  seainen  on  board  of  a  vessel  re- 
fused to  do  dut^  on  the  ground  that  they 
were  not  bound  to  go  the  voyage  by  the 
terms  of  the  shipping  articles,  and  to  do 
the  duty  which  they  were  ordered  to  do, 
it  was  held  that  they  should  have  made 
such  objection  at  the  time  of  the  dis- 
obedience of  or d  ere.  U.  S.  v.  Lynch,  ( 1843) 
2  N.  Y.  Leg.  Obs.  51,  26  Fed.  Gas.  No. 
15,648. 

Where  seamen  shipped  under  articles 
for  a  voyage  from  New  Orleans  to  Havre, 
thence  to  one  or  more  ports  in  Europe, 
and  thence  back  to  a  port  of  discharge  in 
the  United  States,  ana  the  master,  intend- 
ing to  make  Charleston  the  final  port  of 
discharge,  stopped  at  New  Yorx,  and 
landed  passengers  and  freight,  it  was  held 
that  the  seamen  were  not  guilty  of  the 
offense  of  "  endeavoring  to  make  a  revolt " 
in  refusing  to  get  the  ship  under  way  and 
doing  further  duty  for  the  purpose  of  pro- 
ceeding to  Gharleston.  U.  S.  V.  White, 
(1848)  6  N.  Y.  Leg.  Obs.  230,  28  Fed.  Gas. 
No.  16,683. 

Detention  of  vessel. — ^A  combination  by 
the  crew  to  prevent  the  vessel  from  going 
to  eea  pursuant  to  the  orders  of  the  mas- 
ter is  an  attempt  to  commit  a  revolt.  U. 
S.  V.  Nye,  (1855)  2  Ourt.  225,  27  Fed. 
Ofts.  No.  15,906. 

Effort  to  resist  arrest. — ^A  seaman  is  not 
justified  in  brandishing  a  knife  or  an  axe, 
Qsing  them  to  prevent  his  arrest,  whether 
it  be  for  his  original  disobedience  or  for 
the  use  of  the  knife.  Fuller  t\  Colby, 
(1846)  3  Woodb.  &  M.  1,  9  Fed.  Cas.  Xo 
6,149. 

AYOiding  injury. —  If  the  master  use  an 


unlawful  weapon  or  the  seaman  is  exposed 
to  danger  of  nia  life  or  limbs,  he  may  re- 
sort to  any  necessary  species  of  defense  to 
avoid  this  dangetr.  U.  S*.  r.  Smith,  (1811) 
3  Wash.  78,  27  Fed.  Gas.  No.  16,344. 

Offensiye  language. —  Mere  offensive  or 
insolent  language  does  not  constitute  this 
crime.  U.  S.  t?.  Forbes,  (1845)  Crabbe 
558,  25  Fed.  Gas.  No.  15,129. 

Foreign  port. — ^An  endeavor  to  commit 
a  revolt  is  an  offense  if  committed  in  a 
foreign  port.  The  section  does  not  con- 
fine Sie  penalty  to  cases  on  the  high  seas. 
U.  S.  V.  Keefe,  (1824)  3  Ma«on  475,  26 
Fed.  Gas.  No.  15,509. 

Jurisdiction. —  On  an  indictment  for  an 
endeavor  to  make  a  revolt  in  a  ship  it  is 
not  necessary  to  prove  that  it  was  com- 
mitted on  the  high  seas.  U.  S.  v.  Hamil- 
ton, (1818)  1  Mason  443,  26  Fed.  Gas.  No. 
15,291.  See  also  U.  S.  v.  Keefe,  (1824)  3 
Mason  475,  26  Fed.  Gas.  No.  15,509. 

An  indictment  was  held  to  lie  in  the 
United  States  Oircuit  Court  (now  the 
District  Court)  in  admiralty  against  the 
crew  of  a  vessel  who  had  endeavored  to 
commit  a  revolt  and  mutiny  on  board  of 
the  ship  while  she  lay  at  anchor  about 
sixty  yards  from  the  wharf  in  the  city  of 
Now  York,  ready  for  sea,  and  in  the 
stream  of  the  East  river  where  the  tide 
ebbed  and  flowed.  U.  S.  t?.  Lynch,  (1843) 
2  N.  Y.  Leg.  Obs.  51,  26  Fed.  Gas.  No. 
15y648,  where  it  was  said  that  although 
the  state  courts  might  have  jurisdiction 
of  certain  offenses  committed  on  board 
of  vessels  while  lying  within  the  mimici- 
pal  territory  of  such  state,  yet  the  Cir- 
cuit Court  (now  the  District  Court) 
of  the  United  States  would  take  luris- 
diction  and  exercise  their  authority  in 
cases  of  mutiny  and  revolt,  or  endeavor 
to  make  a  revolt,  on  board  of  such  ves- 
sels, by  virtue  of  the  power  conferred  in 
the  Act. 

Indictment  —  Oenerally, —  In  an  indict- 
ment for  an  endeavor  to  commit  a  revolt 
and  for  confining  the  master  of  a  ship  on 
the  hiffh  seas,  it  is  not  necessary  to  allege 
that  the  master  was  at  the  time  in  the 
peace  of  the  United  States  or  that  he  was 
an  American  citizen.  U.  S.  t>.  Thompson, 
(1832)  1  Sumn.  168,  28  Fed.  Gas.  No. 
16,492. 

The  crime  of  endeavoring  to  make  a  re- 
volt on  board  a  vessel  is  one  agamst  the 
master  of  the  vessel,  and  it  is  suflacient  to 
charge  it  with  the  words  of  the  Act  to 
fjive  the  court  cognizance  of  it.  U.  S.  v. 
Seagrist,  ( 1860)  4  Blatchf.  420,  27  Fed. ' 
Cas.  No.  16,245. 

Where   an    indictment   against  several  | 
prisoners   diarges   all   simply   and   alike 
with  "  making  a  revolt,"  this  is  not  such  | 
a   dear    and   specific   description   of   the 
offense  of  each  of  the  defendants  a«  may 
be  given  under  the  language  of  the  Act, 
and  is  insufficient,  there  being  four  dis-' 
tinct  classes  of  unlawful  acts  which  are 
included  by  the  section  in  the  definition 
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of  a  maritime  revolt.     U.  S.  v.  Almeida, 
(1847)  24  Fed.  Cas.  No.  14,433. 

If  there  be  two  counts  in  one  indictment 
for  offenses  committed  at  the  same  time* 
and  place  and  of  the  same  class,  but  dif- 
ferent in  degree,  as  one  for  a  revolt,  and 
another  for  an  attempt  to  excite  it,  the 
judgment  will  not  be  arrested,  though  a 
verdict  of  guilty  is  returned  on  both.  U. 
S.  V.  Peterson,  (1846)  1  Woodb.  &  M.  305, 
27  Fed.  Cas.  No.  16,087. 

Variance. —  If  in  an  indictment  for  an 
endeavor  to  ooniniit  a  revolt  it  is  averred 
to  be  on  the  high,  seas,  the  aV  'f^ution  is 
not  material  to  oe  proved;  and  if  the  of- 
fense is  proved  to  have  been  committed  in 
a  foreign  port,  it  is  sufficient.  U.  «S.  v. 
Keefe,  (1824)  3  Mason  475,  26  Fed.  Cas. 
Xo.  15,509. 

An  indictment  for  confining  the  captain 
and  for  an  assault  with  a  dangerous 
weapon  committed  on  the  high  seas  in  the 
"  outer  road  "  off  St.  Domingo,  in  a  vessel 
belonging  to  citizens  of  the  United  States, 
is  supported  by  proving  thone  offenses  to 
have  been  done  in  the  "  inner  **  road  and 
in  port.  U.  S.  v.  Stevens,  (1825)  4  Wash. 
.547,  27  Fed.  Cas.  No.  16,394. 

Evidence  —  Title  of  vessel. —  The  title 
of  the  vessel  mav  be  prove<l  bv  parol.  U. 
S.  i\  Crawford.  7l843)  1  N.  Y.  J>eg.  Obs. 
3«8,  25  Fed.  Cas.  No.  14,890;  U.  S.  v. 
Seagriflt,  (1860)  4  Blatchf.  420,  27  Fed. 
Cas.  No.  16,246. 

Log  hook. —  The  log  book  kept  by  the 
master  is  not  evidence  in  an  indictment 
for  a  revolt  and  confining  the  master.  U. 
S.  V.  Sharp,  (1816)  Pet.  C.  C.  118,  27  Fed. 
Cas.  No.  16,264. 

Shipping  articles. —  On  charge  of  revolt 
against  seamen,  a  copy  of  the  shipping 
articles  purporting  to  be  signed  by  the 
prisoners  cannot  be  given  in  evidence  to 
show  that  the  prisoners  were  part  of  the 
crew,  without  proof  of  loss  or  destruc- 
tion of  the  origmal  articles.  The  original 
articles  cannot  be  given  in  evidence  unless 
the  handwriting  of  the  prisoner  is  proved. 
U.  S.  V.  Doughtv,  (1885)  25  Fed.  Cas.  No. 
14,987. 

III.  Confining  Masteb 

General  definition. —  The  confinement 
forbidden  by  the  statute  need  not  neces- 
sarily be  a  physical  confinement  of  the 
master's  person  by  depriving  him  of  the 
use  of  his  limbs  or  shutting  him  in  the 
cabin.  If  he  is  prevented  by  either  force 
or  intimidatitm  from  the  free  use  of  every 
part  of  the  vessel,  or  by  threats  of  bodily 
injury  in  the  performance  of  his  proper 
functione  as  master,  or  if  he  is  in  any  way 
restrained  by  conduct  on  the  part  of  his 
crew,  or  any  of  them,  such  as  would  rea- 
sonably intimidate  a  firm  man,  in  every 
such  pr  like  case  it  is  in  law  a  confine- 
ment. U.  S.  V.  Huff,  (W.  D.  Tenn.  1882) 
13  Fed.  630;  U.  S.  v.  Sharp,  (1816)  Pet. 

!  C.  C.  118,  27  Fed.  Cas.  No.  16,264;  U.  S. 

.  r.  Smith,  (1811)  3  Wash.  78,  27  Fed.  Cas. 


No.  16,344;  U.  S.  t?.  Hcmmer,   (1825)   4 
Mason  106,  26  Fed.  Cas.  No.  16,345. 

The  master  going  armed  to  every  part 
of  tlie  vessel,  if  it  was  necessary  for  his 
safety  that  he  should  so  protect  himself, 
does  not  alter  tlie  case.  IT.  S.  t?.  Balden, 
(1816)  Pet.  C.  C.  213,  24  Fed.  Gas.  No. 
14,606. 

Nature  of  offense. —  In  The  Ulysses, 
(1800)' 24  Fed.  Cas.  No.  14,330,  it  was 
held  that  the  offense  of  revolt  or  that  of 
confining  the  master  was  not  a  felony. 
And  in  U.  S.  f.  Henry,  (1824)  4  Wash. 
428,  26  Fed.  Cas.  No.  15,351  it  was  held 
that  to  constitute  the  offense  of  confining 
the  captain  the  act  of  confining  must  hi 
feloniously  done. 

Intent. —  To  confine  the  master  without 
lawful  authority  for  so  doing  is  a  misde- 
meanor, consummated  in  doing  the  act, 
whether  accompanied  by  an  endeavor  to 
commit  a  revolt  or  any  other  offense.  Lan- 
der V.  U.  S.,  (1844)  14  Fed.  Gas.  No. 
8,039. 

It  can  accordingly  be  no  protection 
to  the  accused  to  prove  he  had  no  other 
offense  in  view  and  that  he  seized  the 
captain  only  to  restrain  his  doing  what 
the  sailor  wished  to  prevent.  He  must 
prove  more  —  that  the  confining  was  justi- 
fiable, or  that  it  was  under  circumstances 
from  which  it  might  be  supposed  to  be 
involuntary  on  the  part  of  the  seaman. 
Lander  v.  U.  S.,  (1844)  14  Fed.  Caa.  No. 
8,039;  U.  S.  V.  Savage,  (1830)  6  Mason 
460.  27  Fed.  Cas.  No.  16,225. 

Momentary  restraint. —  Seizing  the  per- 
son of  the  master,  although  the  restraint 
be  but  momentary,  is  a  confinement  pro- 
hibited by  the  law,  and  such  conduct  is 
not  excused  or  justified  by  a  previous 
battery  on  the  seaman,  whose  duty  it  was 
to  have  obeyed  the  command  of  the  cap- 
tain which  was  enforced  by  such  battery. 
U.  S.  r.  Bladen,  (1816)  Pet.  C.  C.  213, 
24  Fed.  Cas.  No.  14,606. 

The  seizing  of  the  master  and  holding 
him  back  against  the  ship's  rail  against 
his  will  is,  in  the  sense  of  the  Act,  a  clear 
case  of  confinement  of  the  master;  and  it 
matters  not  whether  it  was  for  a  long  or 
short  time,  for  a  minute  or  for  an  hour 
or  for  a  day.  The  law  looks  to  the  fact 
and  not  to  the  duration  of  the  confine- 
ment. Lander  v.  U.  S.,  (1844)  14  Fed. 
(as.  No.  8,039;  U.  S.  r.  Bladen,  (1816) 
Pet.  C.  C.  213,  24  Fed.  Cas.  No.  14.606; 
U.  S.  r.  Thompson,  (1832)  1  Sunm.  168, 
28  Fed.  Cas.  No.  16,492. 

If  the  person  of  t^e  master  is  in  fact 
seized,  or  if  he  is  in-  fact  held  in  personal 
restraint  (whether  for  a  long  or  a  short 
time  is  immaterial),  it  is  a  confinement 
within  the  meaning  of  the  statute.  U.  S. 
r.  Savage,  (1830)  6  Mason  460,  27  Fed. 
Cas.  No.  16,225. 

Purpose  of  seissure. —  It  matters  not 
that  the  seizure  or  restraint  was  prin- 
cipally or  wholly  for  the  purpose  of  in- 
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Aiding  personal  chastisement  upon  the 
master;  that  it  was  to  beat  or  to  wound 
him,  not  to  deprive  him  of  his  command 
or  authority  on  board  the  ship;  or  that 
the  confinement  was  a  means  of  personal 
punishment  and  not  an  end.  The  law 
looks  to  the  act  and  not  merely  to  the  in- 
tent. If  jthe  seizure  is  unlawful  it  is  a 
confinement.  The  law  esteems  the  person 
of  the  master  sacred,  and  protects  him 
from  all  restraint  which  is  unlawful,  U. 
S.  V.  Savage,  (1830)  5  Mason  460,  27 
Fed.  Cas.  No.  16^5. 

Resisting  master. —  If  in  endeavoring  to 
resist  force  necessary  to  bring  a  seaman 
to  lawful  obedience  the  seaman  confined 
the  master,  such  act  would  be  unlawful, 
and  an  offense  within  the  statute.  Lander 
V.  U.  S.,  (1844)   14  Fed.  Oaa.  No.  8,039. 

Assault  and  battery  by  a  seaman  upon 
the  master  of  a  vessel  does  not  amount  to 
a  confinement  of  the  commander  nor  an 
attempt  to  excite  a  revolt  within  the  Act 
of  Congress.  U.  S.  v.  Lawrence,  (1802)  1 
Cranch  C.  C.  94,  2«  Fed.  Cas.  No.  15,575. 

Justification  for  restraint. — A  master  of 
a  vessel  may  so  conduct  himself  as  to 
justify  the  officers  and  crew  in  placing  re- 
straint upon  him  to  prevent  his  commit- 
ting acts  which  might  endanger  the  lives 
of  the  seatnen  or  the  lives  of  all  persons 
on  board;  but  such  measures  should  cease 
the  moment  the  occasion  for  them  ceases. 
U.  S.  V.  Sharp,  (1815)  Pet.  C.  C.  118,  27 
Fed.  Cas.  No.  16,264;  U.  S.  v.  Thompson, 
(1832)  1  Sumn.  188,  28  Fed.  Oas.  No.' 
16,492. 


Every  confinement  is.  not  an  offense 
within  the  Act.  It  must  be  an  illegal  con- 
finement or  restraint.  If  the  master  is 
about  to  do  an  illegal  act,  and  especially 
to  do  a  felony,  a  seaman  may  lawfully 
confine  or  restrain  him.  So  a  seaman 
may  confine  the  roaster  in  justifiable  self- 
defense.  U.  S.  V.  Thompson.  (1832)  1 
Sumn.  168,  28  Fed.  Cas.  No.  16,-492. 

Accessories. —  One  who  joins  in  the  gen- 
eral conspiracy  and  by  his  presence  coun- 
tenances acts  of  violence,  but  who  does 
not  individually  use  force  or  threats  to 
compel  the  master  to  resign  the  command 
of  his  vessel,  is  guilty  of  the  offense  of 
confining  IJie  master.  U.  S.  v.  Sharp, 
(181&)  Pet.  C.  C.  118,  27  Fed.  Cas.  No. 
16,264. 

Evidence. — ^To  warrant  a  conviction  un- 
der this  section  all  of  the  essential  ingre- 
dients of  the  offenses  set  forth  in  the  sec- 
tion must  be  established  beyond  a  reason- 
able doubt.  It  must  be  proved  that  the 
offense  was  committed  on  the  high  seas, 
on  a  vessel  of  the  United  States,  that  the 
defendants  were  members  of  the  crew,  that 
the  person  derived  of  command  was  the 
master  or  officer  in  command  and  that 
while  in  command  the  defendants  felon- 
iously confined  him  and  deprived  him  of 
his  authority,  and  that  after  the  commis- 
sion of  the  offense  charged  they  were  €tp- 
prehended  when  first  brought  into  the  dis- 
trict where  the  indictment  was  found.  U. 
S.  V.  Reid,  (D.  C.  Del.  1913)  210  Fed. 
496. 
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Sec.  293.  [Bevolt  and  mutiny  on  shipboard.]  Whoever,  being  of  the 
crew  of  a  vessel  of  the  United  States,  on  the  high  seas,  or  on  any  other 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
unlawfully  and  with  force,  or  by  fraud,  or  intimidation,  usurps  the  com- 
mand of  such  vessel  from  the  master  or  other  lawful  officer  in  command 
thereof,  or  deprives  him  of  authority  and  command  on  board,  or  resists  or 
prevents  him  in  the  free  and  lawful  exercise  thereof,  or  transfers  such 
authority  and  command  to  another  not  lawfully  entitled  thereto,  is  guilty 
of  a  revolt  and  mutiny,  and  shall  be  fined  not  more  than  two  thousand  dol- 
lars and  imprisoned  not  more  than  ten  years.     [35  Stat.  L.  1146.] 

This  section  waa  drawn  from  K.  S.  sec.  5360  (Act  of  March  3,  1836,  ch.  40,  4  Stat. 
L.  775;  Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  113),  which  was  repealed  by  section  341 
of  this  Code,  infra,  p.  989,  and  which  read  as  follows: 

"  Sec.  5360.  If  any  one  of  the  crew  of  an  American  vessel  on  the  high  seas,  or  on  any 
other  waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
unlawfully  and  with  force,  or  by  fraud,  or  intimidation,  usurps  the  command  of  such 
vessel  from  the  master  or  other  lawful  officer  in  command  thereof,  or  deprives  him  of 
authority  and  command  on  board,  or  resists  or  preventa  him  in  the  free  and  lawful 
exercise  thereof,  or  transfers  such  authority  and  command  to  another  not  lawfully 
entitled  thereto,  he  is  guilty  of  a  revolt  and  mutiny,  and  shall  be  punished  by  a  fine 
of  not  more  than  two  thousand  dollars,  and  by  imprisonment  at  hard  labor  not  more 
than  ten  years." 

The  only  material  changes  made  in  this  section  were  the  substitution  of  the  words  "  a. 

(vessel  of  the  United  States  "  for  the  words  "  an  American  vessel,"  and  the  omission  of 
the  words  '*  at  hard  labor  "  in  the  provision  relating  to  punishment. 
*     R.  S.  sec.  4596,  given  under  Ssamen.  provided  a  penalty  for  *'  assaulting  any  master 
'  or  mate  in  whatever  trade  engaged." 
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Revolt  defined. — ^A  revolt  is  an  open  re- 
bellion or  mutiny  of  the  crew  against  the 
authority  of  the  master  in  the  command, 
navigation,  or  control  of  the  ahip.  If  the 
crew  in  a  mutiny  were  to  displace  him 
from  the  aetual  command  of  the  ship  and 
appoint  another  in  his  stead,  that  would 
clearly  be  a  revolt.  It  would  be  an  actual 
usurpation  of  his  authority  on  board  of 
the  ship  and  an  ouster  of  him  from  the 
possession  and  control  of  it.  U.  S.  i\ 
Haines,  (1829)  5  Mason  272,  26  Fed.  Gas. 
No.  15,276;  U.  S.  v.  Forbes,  (1845) 
Crabbe  658,  25  Fed.  Cas.  No.  15,129. 

The  unlawful  acts  which  now  fall  within 
the  definition  of  a  maritime  revolt  are 
distributed  by  the  language  of  this  sec- 
tion into  four  categories  of  classes:  (1) 
simple  resistance  to  the  exercise  of  the 
captain's  authority;  (2)  the  deposition  of 
the  captain  from  his  command;  (3)  the 
transfer  of  the  captain's  power  to  a  third 
person;  (4)  the  usurpation  of  the  cap- 
tain's power  by  the  party  accused.  U.  S. 
V.  Almeida,  (1847)  24  Fed.  Cas.  No. 
14,433. 

Master  compelled  to  do  will  of  crew. — 
There  may  be  a  revolt  independent  of  the 
appointment  of  another  to  the  command. 
It  the  crew  should  compel  the  master 
against  his  will,  by  threats  or  otherwise, 
to  navigate  the  ship  or  manage  her  con- 
cerns according  to  their  own  directions, 
and  prevent  him  from  the  free  exercise 
of  his  own  judgment,  that  would  be  an 
effectual  usurpation  of  the  command  of 
the  ship,  and  in  the  sense  of  law  a  revolt. 
U.  S.  t?.  Haines,  (1829)  6  Mason  27?,  26 
Fed.  Oas.  No.  15,275;  U.  S.  v.  Forbes, 
(1845)  Crabbe  568,  25  Fed.  Cas.  No. 
16,129. 

A  positive  refusal  to  perform  any  duty 
on  board  until  the  master  has  yielded  lo 
some  illegal  demand  of  the  crew,  when 
it  has  produced  a  suspension  of  his  power 
of  command,  or  when  by  a  general  com- 
bination the  crew  refuse  obedience  to  the 
lawful  orders  of  the  master,  i.^  a  revolt. 
U.  S.  V.  Forbes,  (1S45)  Crabbe  r^oS,  •>.! 
Fed.  Cas.  No.  15,129;  U.  S.  v.  Haines, 
(1829)  5  Mason  272,  26  Fed.  Cas.  No. 
15,275. 

Suspension  of  free  command. — Wlior- 
ever  by  the  overt  acts  of  the  crew  the 
authority  of  the  master  in  the  free  navi- 
gation or  management  of  the  ship,  or  in 
the  free  exercise  of  his  rights  and  duties 
on  board,  is  entirely  overthrown,  and 
there  is  intentionally  caused  by  sucli  acts 
a  suspension,  actual  or  constructive,  of 
his  power  of  command,  it  is  a  revolt  of 
the  crew.  U.  S.  v.  Haines,  (1829)  5 
Mason  272,  26  Fed.  Cas.  No.  15,275. 

Direct  or  positive  force  upon  or  ooa- 
straint  or  imprisonment  of  the  master  is 
not  essential.  U.  S.  v.  Forbes,  (1846) 
Crabbe  668,  25  Fed.  Cas.  No.  16,129. 

Revolts  on  shipboard  consists  not  only 
in  attempts  to  usurp  the  command  from 


the  master,  or  to  transfer  it  to  another, 
or  to  deprive  him  of  it,  for  any  purpose, 
by  violence,  but  in  resisting  him  in  the 
free  and  lawful  exercise  of  his  authority. 
U.  S.  V.  Peterson,  (1846)  1  Woodb.  &  M.^ 
305,  27  Fed.  Cas.  No.  16,037. 

Forcible  displacement. — ^Where  a  por- 
tion of  the  crew  of  the  steamer  forcibly 
displaced  the  master  thereof  ffom  com- 
mand and  took  possession  of  the  vessel, 
this  did  not  constitute  the  offense  of 
piracy  but  of  mutiny.  (1872)  14  Op. 
Atty.-Gen.  589. 

Incompetent  master. —  If  a  person  sub- 
stituted as  master  be  grossly  incompe- 
tent to  perform  the  duties  of  his  station 
from  want  of  skill  or  bad  habits,  or  prof- 
ligate and  cruel  behavior,  the  seamen 
may  be  justified  in  refusing  to  do  duty  or 
to  remain  by  the  sliip.  U.  S.  t?.  Cassedy, 
(1837)  2  Sumn.  582,  25  Fed.  Cas.  No. 
14,745. 

Disarming  master. —  The  crew  have  no 
riglit  to  disarm  the  captain,  though  using 
8  deadly  weapon,  if  tney  are  in  a  muti- 
nous state  and  using  personal  violence 
to  resist  his  lawful  commands.  U.  S.  r. 
Peterson,  (1846)  1  Woodb.  &  M.  305, 
27   Fed.  Cas.  No.   16,037. 

Resisting  lawful  commands.^A  ma;ster 
is  prevented  in  the  free  and  lawful  exer- 
cise of  his  authority,  within  the  meaning 
of  the  Act,  if  he  be  prevented  from  carry- 
ing into  effect  any  one  lawful  command; 
and  a  command  to  continue  the  business 
of  whaling  is  prima  facie  lawful.  U.  S. 
V.  Borden,  (1857)  1  Sprague  374,  24 
Fed.  Cas.  No.  14,625. 

A  combination  to  refuse  to  pursue  such 
business  is  not,  of  itself,  the  intimidation 
required  as  an  element  to  constitute  the 
crime,  but  it  may  be  the  means  of  intimi- 
dation. U.  S.  r.  Borden,  (1857)  1  Sprague 
374,  24  Fed.  Cas.  No.  14,625. 

Disobedience  of  orders. —  A  mere  dis- 
obe<lience  of  orders  by  one  or  two  of  the 
seamen,  without  combining  with  the  others 
to  produce  a  deliberate  disobediejice,  al- 
though it  is  highly  censurable  and  may 
be  punished  by  the  master  on  board  the 
ship  or  by  forfeiture  of  wages,  is  not  a 
revolt.  U.  S.  r.  Forbes,  (1845)  Crabbe 
658,  25  Fed.  Cas.  No.   15,129. 

Resisting  sailing  of  nnseaworthy  Tea- 
sel.—  If  subsequent  to  the  shipment  ajid 
commencement  of  service  the  vessel  is  be- 
lieved not  to  be  seaworthy,  the  seamen 
cannot  refuse  obedience,  but  may  ask  a 
survey  if  in  port,  and  if  not,  but  within 
sight  of  land,  request  the  master  to  return 
and  have  the  survey.  Should  he  then 
conduct  himself  unreasonably,  or  in  any 
way  treat  them  with  unnecessary  severity, 
their  remedy  is  at  law  after  their  return, 
and  not  a  resort  to  violence  unless  in 
danger  of  the  actual  loss  of  life,  and  theni 
atmeir  peril  as  the  result  may  turn  out. 
U.  S.  T.  Staly,  (1846)  1  Woodb.  &  M.I 
338,  27  Fed.  Cas.  No.  16,374. 
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II  aeaxnen  have  reason  to  beHeve,  and 
do  beUeve,  a  yessel  is  iinseaworthY  before 
the  voyage  its  b^gun,  they  may  lawfully 
refuse  to  go  to  sea  in  her.  But  they  must 
prove  these  facts.  U.  S.  t?.  Nye,  (1856) 
2  Curt.  225,  27  Fed.  Gas.  No.  15,906. 

If  the  crew  of  a  vessel,  acting  in  good 
faith  and  upon  reasonable  grounds  of  be- 
lief, refuse  to  go  to  sea  Wause  of  the 
unseaworthiness  of  the  vessel,  they  can- 
not be  found  guilty  of  revolt,  even  though 
the  jury  should  not  upon  all  the  evidence 
be  in  doubt  as  to  the  actual  seaworthiness 
of  the  vessel.  U.  S.  v.  Givings,  (1844)  1 
Sprague  76,  26  Fed.  Cas.  No.   16,212. 

If  the  seamen  as  soon  as  they  could  ex- 
amine the  vessel  and  her  sails  after  com- 
ing on  board,  and  decide  on  her  seawor- 


thiness, did  so,  and  then  reasonably  ob- 
jected to  enter  on  their  contract,  they 
were  not  punishable  as  criminals  for  re- 
fusing merely  to  begin  to  serve  at  all 
under  their  contract.  U.  S.  t".  Staly, 
(1846)  1  Woodb.  &  M.  338,  27  Fed.  Caa. 
No.   16,374. 

No  actual  revolt  made. —  If  no  actual 
revolt  is  made,  R.  S.  sec.  5359  (now  em- 
bodied in  the  preceding  section  292)  pun- 
ishes, though  in  a  milder  manner,  at- 
tempts to  commit  a  revolt  and  various 
acts  likely  to  lead  to  mutiny,  and  among 
them  to  assemble  with  others  on  board 
''  in  a  tumultuous  and  mutinous  manner.'* 
U.  S.  V.  Peterson,  (1846)  1  Woodb.  &  M. 
306,  27  Fed.  Gas.  No.  16,037. 


Seo.  294.  [Seaman  laying  violent  hands  on  his  commander.]  Whoever, 
being  a  seaman,  lays  violent  hands  upon  his  commander,  thereby  to  hinder 
and  prevent  his  fighting  in  defense  of  his  vessel  or  the  goods  intrusted  to 
him,  is  a  pirate,  and  shall  be  imprisoned  for  life.    [35  Stat  L.  1146.] 

This  section  was  drawn  in  part  from  R.  S.  sec.  5369  (Act  of  April  30,  1790,  ch.  9,  1 
Stat.  L.  113),  which  was  repealed  by  section  341  of  this  Code,  infrat  p.  989,  and  which 
read  as  follows: 

^  *'  Sbo.  5369.  Every  seaman  who  lays  violent  hands  upon  his  commander,  thereby  to 
hinder  and  prevent  his  fighting  in  defense  of  his  vessel  or  the  goods  intrusted  to  him,  is 
a  pirate,  and  shall  suffer  death." 

The  section  here  quoted  was  modified  by  the  Act  of  Jan.  15,  1897,  ch.  29,  %  2,  29 
Stat.  L.  487,  which  was  likewise  repealed  by  section  341  of  this  Code,  infra,  p.  989, 
and  which  substituted  imprisonment  at  hard  labor  for  life  for  the  death  penalty,  and  as 
so  modified  was  carried  into  the  text  section  without  material  change,  except  the  omis- 
sion of  the  provisions  relating  to  hard  labor,  which  does  not  afiTect  the  power  of  the 
court  to  impose  that  form  of  punishment  in  view  of  section  338,  infra,  p.  988. 


Sec.  295.  [Abandonment  of  mariners  in  foreign  ports.]  Whoever,  being 
master  or  commander  of  a  vessel  of  the  United  States,  while  abroad,  mali- 
ciously and  without  justifiable  cause  forces  any  officer  or  mariner  of  such 
vessel  on  shore,  in  order  to  leave  him  behind  in  any  foreign  port  or  place,  or 
refuse  to  bring  home  again  all  such  officers  and  mariners  of  such  vessel 
whom  he  carried  out  with  him,  as  are  in  a  condition  to  return  and  willing  to 
return,  when  he  is  ready  to  proceed  on  his  homeward  voyage,  shall  be  fined 
not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than  six  months, 
or  both.    [35  Stat  L,  1146.] 

This  section  was  drawn  from  B.  S.  sec.  5363  (Act  of  March  3,  1825,  ch.  65,  4  Stat. 
L.  117),  which  was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which  read 
as  follows: 

"  Sec.  5363.  Every  master  or  commander  of  any  vessel  belonging,  in  whole  or  part, 
to  any  citizen  of  the  United  States,  who,  during  his  beinff  abroad,  maliciously  and 
without  justifiable  cause  forces  any  officer  or  mariner  of  su(£  vessel  on  shore,  in  order 
to  leave  him  behind  in  any  foreign  port  or  place,  or  refuses  to  bring  home  again  all  such 
officers  and  mariners  of  such  vessel  whom  he  carried  out  with  him  as  are  in  a  condition 
to  return  and  willing  to  return,  when  he  is  ready  to  proceed  on  his  homeward  voyage, 
shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment 
not  more  than  six  months." 

In  view  of  hoc.  310  of  tliis  Code,  mfra,  p.  964,  which  defines  what  shall  constitute 
a  **  vessel  of  the  United  States,"  these  words  have  been  inserted  in  the  text  and  the 
words  "  belonging  in  whole  or  in  part,  to  any  citizen  of  the  United  States  "  have  been 
omitted.  The  words  "  or  both  "  have  been  added  in  the  provision  relating  to  fine  or 
imprisonment. 
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Scope  of  section. —  This  section  enu- 
merates three  distinct  offenses,  via.,  (1) 
maliciously  and  without  justifiable  cause 
forcing  an  officer  or  mariner  on  shore  in 
a  foreign  port;  or  (2)  maliciously  and 
without  justifiable  cause  leaving  any  offi- 
cer or  mariner  behind  in  a  foreign  port; 
or  (3)  maliciously  and  without  justifiable 
cause  refusing  to  bring  home  again  all 
the  officers  and  mariners  of  the  ship  in 
a  condition  to  return  and  willing  to  re- 
turn. It  is  not  necessary,  to  complete  the 
first  or  second  of  the  enumerated  offenses, 
that  the  officer  or  mariner  should  be  in 
a  condition  to  return  and  willing  to  re- 
turn. These  latter  words  apply  only  to 
the  third  and  last  of  the  enumerated 
offenses.  U.  S.  r.  Netcher,  (1840)  1 
Story  307,  27  Fed.  Cas.  No.  15,866. 

'* Officers  and  mariners"  defined. —  The 
terms  "  officers  and  mariners,''  here  used, 
apply  to  all  persons  other  than  the  cap- 
tain employed  under  shipping  articles  on 
the  vessel  in  any  capacity.  Chinese  La- 
borers' Case,  (C.  C.  Cal.  1882)  13  Fed. 
291. 

|f aHce. —  "  Maliciously ,"  in  the  statute, 
means  with  a  wilful  disregard  of  right 
and  duty,  or  doing  the  act  against  a 
man's  own  conviction  of  duty.  Story,  J., 
in  U.  S.  V.  Ruggles,  (1828)  5  Mason  192, 
27  Fed.  Cas.  No.  16,205. 

"  Maliciously  "  means  wilfully,  against 
a  knowledge  of  duty.  U.  S.  v.  Ooffin, 
(1833)  1  Sumn.  394,  25  Fed.  Oaa.  No. 
14,824. 

Wliere  a  mariner  applied  for  a  dis- 
charge, which  was  refused  by  the  master, 
and  he  thereupon  used  abusive  language 
to  the  master,  for  which  he  was  impris- 
oned by  the  master,  so  that  he  was  unable 
to  return,  and  the  ship  sailed  without 
him,  it  was  held  that  the  leaving  him  be- 
hind was  an  offense  within  the  intent  of 
this  section.  V.  S.  r.  Netcher,  (1840)  I 
Story  307,  27  Fed.  Cas.  No.  15,866. 

Justifiable  cause. — '' Justifiable  cause" 
does  not  mean  such  a  cause  as  in  the  mere 
maritime  law  might  authorize  a  dis- 
charge; but  such  a  cause  as  the  known 
policy  of  the  American  laws  on  this  sub- 
ject contemplates,  as  a  case  of  moral 
necessity,  for  the  safety  of  the  ship  and 
crew  or  the  due  performance  of  the  vov- 
affe.  U.  S.  V.  Coffin,  (1833)  1  Sumn. 
394,  2f5  Fed.  Oas.  No.   14,824. 

^'The  maritime  policy  of  the  country, 
as  well  as  the  contract  of  the  men,  make 
it  the  duty  of  the  master  to  bring  home 
everv  seaman  he  takes  out  with  him.  If 
he  leaves  any  man  abroad,  except  for 
certain  causes,  he  is  liable  to  the  man 
in  a  civil  action,  and  is  liable  on  his 
bond  at  the  custom  house.  If,  in  addi- 
tion to  this,  he  leaves  a  man  maliciously, 
he  is  liable  to  a  criminal  indictment. 
The  justification  set  up  here  is,  that  it 

Sec.  296.  [Ooxuipiracy  to  cast  away  vessel.]    Whoever,  on  the  high  seas, 
or  within  the  United  States,  willfully  and  corruptly  conspires,  c(Habines, 


was  dangerous  to  bring  these  men  hiHne 
in  the  vessel.  Tliey  were  the  leaders  in 
the  mutiny.  To  justify  the  leaving  them 
in  a  foreign  port,  there  must  be  a  neces- 
sity. This  is  not  necessarily  a  physical 
necessity,  but  may  be  a  moral  necessity. 
By  a  moral  necessity,  in  this  connection, 
is  meant  such  an  exigency  as  would  con- 
trol the  judgment  of  m«i  of  reasonable 
firmness  for  shipmasters.  A  greater  exi- 
gency would  be  required  to  justify  the 
leaving  a  man  in  a  distant  port,  where 
there  was  no  consul  and  no  Axnerican 
residents,  or  where  the  government  is 
not  recognised  as  an  enlightened  nation, 
than  in  a  port  of  easy  communication, 
where  there  is  a  consul,  and  where  the 
government  is  on  friendly  and  full  terms 
of  diplomatic  intercourse  with  our  own. 
But  the  law  is  very  jealous  of  this  leav- 
ing of  American  seamen  in  foreign  ports, 
especially  if  they  are  confined  in  jail 
there  so  that  they  are  placed  under  the 
control  of  persons  not  amenable  to  our 
laws.  Only  a  stringent  necessity  will 
justify  it."  U.  S.  t\  Lunt,  (1855)  26 
Fed.  Cas.  No.   15,642. 

Mistaken  sense  of  duty.— The  forcing 
a  mariner  on  shore  must  be  done  not  only 
without  justifiable  cause,  but  also  mali- 
ciously, to  justify  a  conviction,  ^  If  done 
under  a  mistaken  sense  of  duty  it  is  not 
a  case  for  conviction.  U.  S.  v.  Kuggles, 
(1828)  5  Mason  192,  27  Fed.  Cas.  Na 
16,205. 

If  the  master  acts  under  an  honest 
mistake  of  judgment,  especially  after  tak- 
ing advice  of  proper  persons,  he  is  not 
guilty  criminally.  If  ne  acts  in  known 
violation,  or  in  wilful  indifference,  or  in 
disregard  of  duty,  he  is  guilty.  U.  S.  r. 
Lunt,    (1865)   26  Fed.  Cas.  No.  15.642. 

Physical  force. —  The  offense  of  forcing 
an  officer  or  mariner  on  shore  may  be 
committed,  although  no  physical  force 
was  used;  as  if  the  person  left  the  ship 
under  a  wdl-foundea  fear  of  his  life 
had  he  remained  on  board.  U.  S.  t'.  Rid- 
dle, (1827)  4  Wash.  644,  27  Fed.  Caa. 
No.  16,162. 

Citisenship  of  seamen. —  This  section  is 
equally  applicable  to  all  seamen  consti- 
tuting"^ a  part  of  the  crew  of  an  American 
ship,  whether  foreigners  or  citizens.  U.  S. 
V.  Cofiin,  (1833)  1  Sumn.  394,  25  Fed. 
Cas.  No.  14,824. 

Consent. —  The  leaving  upon  an  unin- 
habited guano  island  of  three  men  be- 
longing to  a  vessel,  with  their  consent, 
to  look  after  property  on  such  island 
belonging  to  persons  for  whom  the  vessel 
was  acting,  is  not  an  offense  within  the 
meaning  of  the  statute,  though  the  mas- 
ter of  the  vessel  promised  to  send  a  vessel 
to  take  the  men  off  but  failed  to  do  so. 
(1889)   19  Op.  Atty.-Gen,  391. 
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and  confederates  with  any  other  person,  such  other  person  being  either 
within  or  without  the  United  States^  to  cast  away  or  otherwise  destroy  any  . 
vessel,  with  intent  to  injure  any  person  that  may  have  underwritten  or  may 
thereafter  underwrite  any  policy  of  insurance  thereon  or  on  goods  on  board 
thereof,  or  with  intent  to  injure  any  person  that  has  lent  or  advanced,  or 
may  lend  or  advance,  any  money  on  such  vessel  on  bottomry  or  responden- 
tia ;  or  whoever,  within  the  United  States,  builds,  jBits  out,  or  aids  in  build- 
ing or  fitting  out,  any  vessel  with  intent  that  the  same  be  cast  away  or 
destroyed,  with  the  intent  hereinbefore  mentioned,  shall  be  fined  not  more 
than  ten  thousand  dollars  and  imprisoned  not  more  than  ten  years.  [35 
Stat.  L.  1146,] 

This  section  was  drawn  from  R.  S.  sec.  5964  (Act  of  March  3,  1825,  ch.  65,  4  Stat 
L.  122),  which  was  repealed  by  section  341  of  this  Code,  tn/ra,  p.  98d,  and  which  read 
as  follows: 

''  Sec.  5364.  Every  person  who,  on  the  high  seas,  or  within  the  United  States,  will- 
fully and  corruptly  conspires,  combines,  and  confederates  with  any  other  person,  such 
oUier  person  being  either  within  or  without  the  United  States,  to  cast  away  or  other- 
wise destroy  any  vessel,  with  intent  to  injure  any  person  that  may  have  underwritten 
or  may  thereafterward  underwrite  any  policy  of  insurance  thereon  or  on  goods  on  board 
thereof,  or  with  intent  to  injure  any  person  that  has  lent  or  advanced,  or  may  lend  or 
advance,  any  money  on  such  vessel  on  bottomry  or  respondentia ;  and  every  person  who, 
within  the  United  States,  builds,  or  fits  out,  or  aids  in  building  and  fitting  out,  any 
vessel  with  intent  that  the  same  be  cast  away  or  destroyed  with  the  intent  hereinbefore 
mentioned,  shall  be  punished  by  a  fine  of  not  more  than  ten  thousand  dollars,  and  by 
imprisonment  at  hard  labor  not  more  than  ten  years." 

The  only  material  change  made  in  this  section  was  the  omission  of  the  words  "  at 
hard  labor  "  in  the  provision  relating  to  punishment. 


Constitutionality. —  The  provisions  from 
which  this  section  was  drawn  were  held 
to  be  constitutional  in  U.  S.  r.  Cole, 
(1853)  5  McLean  513,  25  Fed.  Cas.  N^o. 
14,832. 

Application. — The  provisions  from  which 
the  section  was  drawn  were  held  to  apply 
to  the  internal  as  well  as  to  the  foreign 
commerce  of  the  United  States.  U.  S.  t?. 
Cole,  (1S53)  6  McLean  513,  25  Fed.  Cas. 
No.  14,832. 

Intent. —  The  intent  to  injure  under- 
writers is  an-  essential  ingredient  of  the 
crime,  and  without  the  averment  of  such 
intention  no  offense  is  described  in  viola- 
tion of  any  Act  of  Congress.  U.  S.  r. 
Hand,  (1854)  6  McLean  274,  26  Fed.  Gas. 
No.  15,296. 

Necessity  of  actual  injury. —  The  burn- 
ing of  the  vessel  is  not  necessary  to  com- 
plete the  offense.  Anv  combination  of  two 
or  more  persons  to  destroy  the  vessel  or 
cargo  consummates  the  offense  under  the 
law,  though  neither  the  vessel  nor  the 
cargo  is  injured.     The  act  strikes  at  the 


incipient  stages  of  the  crime.  In  its  ob- 
ject it  is  preventive,  by  punishing  the 
design  to  do  ^e  act.  U.  S.  r.  Cole, 
(1853)  5  McLean  513,  25  Fed.  Caa.  No. 
14,832. 

Destruction  of  TesseL — The  destruction 
of  the  vessel  by  the  defendants  or  by 
any  one  of  them  identified  with  the  de- 
fendants as  conspirators  is  conclusive 
against  them,  though  the  burning  of  the 
vessel  is  not  punishable  under  the  former 
section.  U.  S.  v.  Cole,  (1853)  5  McLean 
513,  25  Fed.  Cas.  No.  14,832. 

Recognizance. —  A  recognizance  taken 
by  the  commissioner  of  the  Circuit  Court 
conditioned  for  the  appearance  of  the 
principal  "  to  answer  the  charge  of  a  wil- 
ful and  corrupt  conspiracy  to  bum  the 
steamboat  Martha  Washington  on  the 
Mississippi  River,"  is  void  as  not  describ- 
ing an  offense  made  pimishable  by  an  Act 
of  Congress  and  cognizable  by  the  Circuit 
Court.  U.  S.  17.  Hand,  (1854)  6  McLean 
274,  26  Fed.  Cas.  No.  16,296. 


Sec.  297.  [Plundering  vessel  in  distress,  etc.]  Whoever  plunders,  steals, 
or  destroys  any  money,  goods,  merchandise,  or  other  effects,  from  or  belong- 
ing to  any  vessel  in  distress,  or  wrecked,  lost,  stranded,  or  cast  away,  upon 
the  sea,  or  upon  any  reef,  shoal,  bank,  or  rocks  of  the  sea,  or  in  any  other 
place  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
shall  be  fined  not  more  than  five  thousand  dollars  and  imprisoned  not  more 
than  ten  years;  and  whoever  willfully  obstructs  the  escape  of  any  person 
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endeavoring  to  save  his  life  from  such  vessel,  or  the  wreck  thereof;  or 
whoever  holds  out  or  shows  any  false  light,  or  extinguishes  any  true  light, 
with  intent  to  bring  any  vessel  sailing  upon  the  sea  into  danger,  or  distress, 
or  shipwreck,  shall  be  imprisoned  not  less  than  ten  years  and  may  be 
imprisoned  for  life.    [35  Stat  L.  1146.] 

This  section  was  drawn  from  R.  S.  sec.  5368  (Act  of  March  3,  1826,  ch.  65,  4  Stat. 
L.  116),  which  was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which 
read  as  follows: 

"  Seo.  5358.  Every  person  who  plunders,  steals,  or  destroys  any  money,  goods,  mer- 
chandise, or  other  effects,  from  or  oelonging  to  any  vessel  in  distress,  or  wrecked,  lost, 
stranded,  or  cast  away,  upon  the  sea,  or  upon  any  reef,  shoal,  bank,  or  rocks  of  the 
sea,  or  in  any  otlier  place  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  ^Stales;  and  every  pei'son  who  willfuUy  obstructs  the  escape  of  any  person 
endeavoring  to  save  his  life  from  such  vessel,  or  tlie  wreck  thereof;  and  every  person 
who  holds  out  or  shows  any  false  light,  or  extinguishes  any  true  light,  with  intent  to 
bring  any  vessel,  sailing  upon  the  sea,  into  danger,  or  distress,  or  shipwreck,  shall  be 
punished  by  a  6ne  of  not  more  than  five  thousand  dollars,  and  imprisonment  at  hard 
labor  not  more  than  ten  years." 

A  separate  penalty  lias  been  imposed  for  a  violation  of  the  first  part  of  this  sectinn, 
and  the  penalty  imposed  for  violating  the  latter  part  of  the  section  has  been  changed 
by  omitting  the  w^ords  **  at  hard  labor  "  and  providing  that  imprisonment  may  be 
for  life. 


Constitutionality. —  Under  the  grant  of 
power  to  regulate  commerce.  Congress  had 
power  to  pass  the  provisions  from  which 
this  section  was  drawn.  U.  S.  v.  Coombs, 
(1838)   12  Pet.  72,  9  U.  S.   (L.  ed.)    1004. 

The  offense. —  This  section  does  not  de- 
fine several  offenses,  but  a  single  offense, 
namel}',  that  of  plundering,  stealing,  or 
destroying  money,  goods,  etc.,  from  a  ves- 
sel in  distress  or  wrecJced,  in  any  place 
within  the  admiraltv  or  maritime  juris- 
diction of  the  United  States,  whether  the 
goods  were  taken  from  off  the  wreck 
itself,  from  out  oJ  the  water,  or  while 
cast  away  upon  the  shore.  No  Hpecilic 
intent  is  necessary  to  constitute  the 
offense,  and  any  intent  is  unlawful  except 
that  alone  of  taking  the  goods  for  the  pur- 
pose of  restoring  them  to  the  officers  of 
the  vessel  or  to  their  ultimate  rightful 
owner.  Xor  is  the  time  when  the  unlaw- 
ful intent  is  conceived  material,  nor  tlie 
manner  of  taking,  whether  by  open  force, 
stealth,  or  otherwise.  U.  S.  v.  Stone,  (VV. 
D.  Tenii.  1881)   8  Fed.  232. 

"Plunder"  defined. —  A  vessel  may 
properly  be  said  to  be  plundered,  not  only 
if  openly  attacked  and  robbed,  but  if 
property  be  taken  from  her  furtively,  in 
the  nighttime,  or  after  she  has  been  aban- 
doned by  the  crew.  U.  S.  i\  Pitman, 
(1852)  1  Sprague  196,  27  Fed  Cas.  No.  16,- 
051. 

Property  abandoned. —  This  section  does 
not  apply  to  property  which  has  been 
abandoned  by  its  owners.  Property  thus 
abandoned  may  be  acquired  by  any  one 
who  has  the  energy  ana  enterprise  to  seek 
its  recovery  without  violating  the  statute. 
U.  S.  r.  Smilev,  (1864)  6  Saw  v.  640,  27 
Fed.  Cas.  No.  16,317. 

"Belonging  to  any  ship  or  vesseL''— 


The  courts  of  the  United  States  have 
jurisdiction  over  the  offense  of  plunder- 
ing or  stealing  property  from  or  belong- 
ing to  a  vessel,  although  she  may  be 
lying  upon  the  shore,  and  even  if  the 
property  had  been  plundered  after  it  had 
been  separated  from  the  vessel  and 
thrown  upon  the  shore.  U.  S.  v.  Pitman, 
(1852)  1  Sprague  196,  27  Fed.  Caa.  No. 
16,061. 

The  plundering,  stealing,  or  destroying 
need  not  be  from  any  ship  or  vessel.  It 
is  sufficient  if  it  be  of  property  "  belong- 
ing to  any  ship  or  vessel."  It  is  nowhere 
stated  that  tliis  property  belonging  to 
any  ship  or  vessel  shall  be  in  any  of  the 
enumerated  places  when  the  offense  is 
committed,  but  only  that  it*  shall  be  prop- 
erty belonging  to  the  ship  or  vessel  which 
is  in  distress  or  wrecked,  lost,  stranded, 
or  cast  away.  Locality  is  attached  to  the 
ship  or  vessel  and  not  to  the  property 
plundered,  stolen,  or  destroyed.  U.  S.  r. 
(\H)mb8,  (1838)  12  Pet.  72,  »  U.  S.  (L.  ed.) 
1004. 

Locality  of  offense. —  This  section  pun- 
ishes thefts  of  goods  belonging  to  vessels 
in  distress,  though  committed  above  high- 
water  mark.  U.  S.  r.  Coombs,  (1838) 
12  Pet.  72,  9  U.  S.  (L.  ed.)   1004. 

Property  stolen  while  being  sabred.— 
After  a  vessel  has  been  stranded  upon  a 
beach  within  the  jurisdiction  of  the 
United  States,  money  which  had  been 
taken  out  of  her  was  stolen  while  being 
transported  by  boat  to  another  vessel.  It 
was  hcJd  tiiat  the  offense  was  within  the 
meaning  of  the  statute,  and  the  courts  of 
the  United  States  had  Jurisdiction 
thereof.  U.  S.  v.  Pitman,  (1852)  1 
Sprague  196,  27  Fed.  Gas.  No.  16,061. 
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'  Sec.  298.  [Attacking  vessel  with  intent  to  plunder.]  Whoever,  upon  the 
high  seas  or  on  any  other  waters  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  by  surprise  or  by  open  force,  maliciously 
attacks  or  sets  upon  any  vessel  belonging  to  another,  with  an  intent  unlaw- 
fully to  plunder  the  same,  or  to  despoil  any  owner  thereof  of  any  moneys, 
goods,  or  merchandise  laden  on  board  thereof,  shall  be  jfined  not  more  than 
five  thousand  dollai's  and  imprisoned  not  more  than  ten  years.  [35  Stat.  L. 
1147,] 

This  section  was  drawn  from  R.  S.  sec,  5361  (Act  of  March  3,  1825,  ch.  65,  4  Stat. 
L.  116),  which  was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which  read 
as  follows: 

**  Sbc.  5361.  Every  person  who,  upon  the  high  seas,  or  in  any  arm  of  the  sea,  or  in 
any  river,  haven,  creek,  basin,  or  bay,  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular  State,  by  surprise  or 
by  open  force,  maliciously  attacks  or  sets  upon  any  vessel  belonging  to  another,  with 
an  intent  unlawfully  to  plunder  the  same,  or  to  despoil  any  owner  thereof  of  any 
moneys,  goods,  or.  mercliandise  laden  on  board  thereof,  ^all  be  punished  by  a  fine  of  not 
more  than  five  thousand  dollars,  and  by  imprisonment  at  hard  labor  not  more  than  ten 
years." 

In  view  of  sec.  272  of  this  Code,  supra,  p.  890,  the  enumeration  of  the  waters  upon 
which  the  commission  of  the  offense  defined  in  this  section  may  be  punished  is  omitted 
as  unnecessary,  the  section  is  broadened  so  as  to  punish  the  offense  whether  committed 
within  or  without  the  jurisdiction  of  any  state,  and  the  words  *'  at  hard  labor  "  have 
been  omitted  from  the  provision  relating  to  imprisonment. 

Sec.  299.  [Breaking  and  entering  veesel,  etc.]  Whoever,  upon  the  high 
Be^is  or  on  any.  other  waters  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular  State, 
breaks  or  enters  any  vessel,  with  intent  to  commit  any  felony,  or  maliciously 
cuts,  spoils,  or  destroys  any  cordage,  cable,  buoys,  buoy-rope,  head-fast,  or 
other  fast,  fixed  to  the  anchor  or  moorings  belonging  to  any  vessel,  shall  be 
fined  not  more  than  one  thousand  dollars  and  imprisoned  not  more  than  five 
years.     [35  Stat,  L.  1147.] 

This  section  was  drawn  from  R.  S.  sec.  5362  (Act  of  March  3,  1825,  ch.  65,  4  Stat. 
L.  116),  which  was  repealed  by  section  341  of  this  Code,  infra,  p.  9S9,  and  which 
read  as  follows: 

*'  Sec.  5362.  Every  person  who,  upon  the  high  seas,  or  in  anv  other  of  the  places 
mentioned  in. the  preceding  section,  with  intent  to  commit  any  felony,  breaks  or  enters 
any  vessel,  or  maliciously  cuts,  spoils,  or  destroys  any  cordage,  cable,  buoys,  buoy-rope, 
head-fast,  or  other  fast  fixed  to  the  anchor  or  moorings  belonging  to  any  vessel,  shaU 
be  punished  by  a  fine  of  not  more  than  one  thousand  dollars,  and  by  imprisonment  at 
hard  labor  not  more  than  five  years." 

This  section  has  been  narrowed  in  its  operation  so  as  to  punish  the  offenses  defined 
therein  only  w^hen  committed  "out  of  the  jurisdiction  of  any  particular  State,"  and 
the  words  "  at  hard  labor  "  which  appeared  in  the  provision  relating  to  imprisonment 
have  been  omitted. 

Sec.  300.  [Owner  destrojring  vessel  at  sea.]  Whoever,  upon  the  high 
seas  or  on  any  other  waters  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  willfully  and  corruptly  casts  away  or  othei'wise 
destroys  any  vessel,  of  which  he  is  owner,  in  whole  or  in  part,  with  intent 
to  prejudice  any  person  that  may  underwrite  any  policy  of  insurance 
thereon,  or  any  merchant  that  may  have  goods  thereon,  or  any  other  owner 
of  such  vessel,  shall  be  imprisoned  for  life  or  for  any  term  of  years.  [35 
Stat.  L,  1147,] 

This  section  was  drawn  from  R.  S.  sec.  6365  (Act  of  March  26,  1804,  ch.  40,  2  Stat, 
L.  290),  as  amended  by  an  Act  of  Aug.  6,  1894,  ch.  227.  li  1,  28  Stat.  L.  23.3.  Both 
the  soetion  and  the  amending  Act  were  repealed  by  section  341  of  this  C<Kle,  infra,  p. 
OSO,  and  the  section,  as  so  amended,  was  as  follows: 


958 


7  FED.  STAT.  ANN.  (2d  Ed.) 


"Sec,  6366.  Every  person  who,  on  the  high  seas,  willfullv  and  corruptly  casts  away 
or  otherwise  destroys  any  vessel  of  which  he  is  owner,  in  wnole  or  in  part,  with  intent 
to  prejudice  any  person  that  may  underwrite  any  policy  of  insurance  thereon,  or  any 
merchant  that  may  have  goods  thereon,  or  any  other  owner  of  such  vessel,  shall  be 
punished  by  imprisonment  for  life,  or  for  any  term  of  years." 

This  section  is  broadened  so  as  to  punish  the  acts  denounced  therein  when  committed 
not  only  upon  the  high  seas,  but  also  **  on  any  other  waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States." 


**  High  seas." — An  offense  committed  in 
a  bay  (in  the  island  of  Bermuda),  which 
is  entirely  land-locked  and  inclosed  by 
reefs,  is  not  committed  on  the  high  seas 
within  the  purview  of  the  former  R.  S. 
sec.  6365,  which  was  limited  solely  to 
offenses  *'  on  the  high  seas."  V.  »^.  V. 
Robinson,  (1826)  4  Mason  307,  27  Fed. 
cas.  Ko.  16,1 7'6. 

"Destroy." — The  legal  meaning  of  the 
term  "  destroy "  as  u.sed  in  the  Act  of 
Congress  is  to  unfit  the  vessel  for  service 
beyond  the  hopes  of  recovery  by  ordinary 
means.  This  as  to  the  extent  of  the  in- 
jury is  synonymous  with  "  cast  away." 
Both  mean  such  an  act  as  causes  the  ves- 
sel to  perish  —  to  be  lost  —  to  be  irre- 
coverable by  ordinary  means.  U.  S.  r. 
Johns,  (1806)  1  Wash.  363,  26  Fed.  Cas. 
No.  15,481. 

Intent  to  injure  nnderwriten. — ^I'he 
words  in  an  indictment,  that  the  defend- 
ant destroyed  the  vessel  "with  intent  to 
gain  corrupt  advantage  to  himself,"  are 
mere  surplusage  and  need  not  be  proved. 
It  is  necessary  to  state  that  "the  intent 
was  to  prejudice  the  underwriters."  U.  S. 
V.  Johns,  (1806)  1  Wash.  363,  26  Fed. 
Cas.  No.  16,481. 

Underwriters  on  caxgo. —  The  law  does 
not  nuike  it  an  offense  in  the  owner  to 
destroy  his  vessel  to  the  prejudice  of  the 
underwriters  on  the  cargo,  and  no  evi- 
dence can  be  given  to  establish  a  charge 
against  the  defendant  for  such  destruc- 


tion to  the  prejudice  of  the  underwriters 
on  the  cargo,  even  if  such  a  charge  was 
contained  in  the  indictment.  Evidence  of 
the  value  of  the  propertv  insured  may  be 
given  for  the  purpose  of  showing  induce- 
ments to  destroy  or  preserve  it.  IT.  S.  r. 
Johns,  (1806)  1  Wash.  363,  26  Fed.  Cas. 
No.  15,481. 

Corporation  insurer  as  **  person."— A 
corporation  insurer  is  a  person  within 
the  meaning  of  this  Act.  U.  S.  r.  Amedv, 
(1826)  11  Wheat.  392,  6  U.  S.  (L.  ed.) 
502. 

Invalid  insurance. —  It  is  not  necessary 
that  the  policy  should  have  been  valid  so 
that  a  recovery  could  be  had  thereon. 
The  crime  is  complete  if  the  vessel  was 
destroyed  with  intent  to  prejudice  an 
underwriter  de  facto.  U.  S.  r.  Amedy, 
(1826)  11  Wheat.  392,  6  U.  S.  (L.  ed.) 
502,  ovemiUng  U.  S.  r.  Johns,  (1806)  1 
Wash.  363.  26  Fed.  Cas.  No.  15.481. 

Proof  of  insurance. —  Upon  the  trial  of 
an  indictment  for  destroying  a  vessel 
with  intent  to  defraud  an  incorporated 
insurance  company,  the  act  of  incorpora- 
tion being  proved,  it  is  only  necessary  to 
show  that  the  company  was  de  facto  or- 
ganized and  acting  as  a  corporation,  and 
that  the  usually  acting  officers  of  the 
company  executed  the  policy;  their  au- 
thority to  bind  the  company  need  not  be 
otherwise  proved.  U.  S.  v.  Amedy,  (1826) 
11  Wheat.  392,  6  U.  S.  (L.  ed.)  502. 


Sec.  301.  [Other  person  destroying  or  attempting  to  destroy  vessel  at 
sea.]  Whoever,  not  being  an  owner,  upon  the  high  seas  or  on  any  other 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
willfully  and  corruptly  casts  away  or  otherwise  destroys  any  vessel  of  the 
United  States  to  which  he  belongs,  or,  willfully,  with  intent  to  destroy  the 
same,  sets  fire  to  any  such  vessel,  or  otherwise  attempts  the  destruction 
thereof,  shall  be  imprisoned  not  more  than  ten  years.    [35  Stat.  L.  1147.] 

This  section  was  drawn  from  the  combined  provisions  of  R.  S.  sec.  6366  (Act  of 
March  2,  1804,  ch.  40,  2  Stat.  L.  290),  as  amended  by  Act  of  Aug.  6,  1894,  ch.  227, 
i  2,  28  Stat.  L.  233,  and  R.  S.  sec.  5367  (Act  of  July  29,  1850,  ch.  27,  9  Stat.  L.  441), 
both  of  which  sections,  together  with  the  amending  Act,  being  repealed  by  section  341 
of  this  Code,  infra,  p.  989. 

R.  S.  sec.  6366,  as  amended  by  substituting  imprisonment  for  the  death  penalty,  was 
as  follows: 

"  Sec.  5366.  Every  person,  not  being  an  owner,  who,  on  the  high  seas,  willfully  and 
corruptly  casts  away  or  otherwise  destroys  any  vessel  to  which  he  belongs,  being  the 
property  of  any  citizen,  shall  be  punished  by  imprisonment  for  life,  or  for  any  term 
of  years.*' 

R.  S.  sec.  5367  was  as  follows: 

"Sec.  5367.  Every  person,  not  being  an  owner,  who,  on  the  high  seas,  willfully, 
with  intent  to  destroy   the  same,  sets  fire  to  any  vessel,  or  otherwise  attempts  the 
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destruction  thereof,  being  the  property  of  any  citizen,  dhall  suffer  imprisonment  ftt 
hard  labor  for  a  term  not  more  than  ten  years  nor  less  than  three  years." 

The  provisions  of  these  two  sections  have  been  combined  and  broadened  so  aa  to  ptkn- 
ish  the  acts  denoimced  therein  when  committed  not  only  upon  the  high  seas,  but  also 
'*on  any  other  waters  within  tlie  admiralty  and  maritime  jurisdiction  of  the  United 
States/'  and  the  punishment  has  been  changed. 


"High  seas."— In  Miller's  Case,  (1867) 
Brown  Adm.  166,  17  Fed.  Cas.  No.  9,5.58, 
it  was  held  that  the  Great  Lakes  were 
not  a  part  of  the  **  high  seas "  within 
the  meaning  of  the  Act  from  which  the 
Sevised  Statutes  sections  embodied  in  this 
section  were  drawn.  A  similar  holding 
was  made  in  Ex  p,  Byers,  (E.  D.  Mich. 
1887)  32  Fed.  404,  with  respect  of  a 
similar  provision  in  R.  S.  sec.  5346,  now 
embodied  in  Penal  Laws,  §  276,  but  a  con- 
trary holding  was  made  with  respect  of 
said  R.  S.  sec.  5346  in  U.  S.  v.  Rodgers, 
(1893)  160  U.  S.  249,  14  S.  Ct.  109,  37 
U.  S.  (L.  ed.)  1071.  However,  the  text 
section  is  now  broadened  to  cover 
offenses  not  only  on  the  high  seas  but  on 
'*  any  other  waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  United 
States."  Under  the  former  provisions  of  • 
R.  S.  sec.  6366  it  was  held,  in  U.  S.  v. 
Wilson,  (1856)  3  Blatchf.  435,  28  Fed. 
Cas.  No.  16,731,  that  it  was  necessary  in 
order  to  give  the  federal  court  jurisdic- 
tion of  an  offense  that  it  should  have? 
been  committed  upon  the  high  seas  and 
not  merely  upon  waters  within  the  juris- 
diction of  the  United  States,  and  that  the 
section  did  not  cover  the  wilful  destruc- 
tion of  a  vessel  lying  in  the  East  River 
between  City  Island  and  Hart  Island, 
within  the  territorial  limits  of  the  town 
of  Pelhara,  in  the  county  of  Westchester 
and  state  of  New  York. 

Persons  liable. —  Under  provisions  of  a 
former  statute  now  incorporated  in  this 
section  it  was  held,  in  U.  S.  v.  Lockman, 
(1848)  26  Fed.  Cas.  No.  15,620,  that  a 
minor  who  shipped  on  board  a  vessel 
without    the    knowledge    of    his    parents 


might  be  convicted  of  the  offense  of  set- 
ting fire  to  a  vessel  on  the  high  seas. 

Consent  of  owner. —  It  is  an  offense 
under  this  section  for  the  mate  of  a  vessel 
to  wilfully  destroy  the  same,  though  he 
had  no  interest  therein  and  the  plan  for 
destroying  the  yessel  was  laid  before  the 
sailing  by  the  owner  himself,  there  being 
insurance  on  both  vessel  and  eaigo.  U.  S. 
V.  Vanranst,  (1812)  8  Wash.  146,  28  Fed. 
Oas.  No.  16,608. 

The  master  may  be  indicted  for  wilfully 
destroying  a  vessel  with  intent  to  defraud 
her  underwriters^  though  the  owner  be  on 
board  and  consent  to  or  command  the  de- 
struction of  the  vessel.  U.  S.  v.  Jacobson, 
(1817)  26  Fed.  Cas.  No.  15,461. 

What  conatitates  destruction. — There 
is  destruction  within  the  meaning  of  the 
statute  whe^e  the  vessel  was  left  on  the 
high  seas  completely  water -logged,  beyond 
the  power  of  the  vessel  upon  which  the 
master  and  crew  were  taken  to  save  her, 
without  any  other  vessel  in  sight,  and  fill- 
ing with  such  rapidity  as  to  render  her 
loss  almost  certain,  and  the  chance  of  her 
being  saved  by  ordinary  means  altogether 
hopeless,  and  there  was  no  evidence  of  her 
having  been  heard  of  up  to  the  time  of 
trial,  nine  months  after  ner  abandonment. 
U.  S.  V,  Vanranst,  (1812)  3  Wash.  146, 
28  Fed.  Cas.  No.  16,608. 

Indictment. — ^The  offense  of  wilfully 
setting  fire  to  a  ship  at  sea  with  intent  to 
burn  her,  being  charged  in  the  indictment, 
in  the  words  of  the  statute  creating  the 
crime,  the  allegation  is  sufficient  without 
adding  the  word  "feloniously."  U.  S.  v, 
McAvoy,  (1860)  4  Blatchf.  418,  26  Fed. 
Cas.  No.  15,654. 


Sec.  302.  [Bobbery  on  shore  by  crew  of  piratical  vessel.]  Whoever, 
being  engaged  in  any  piratical  cruise,  or  enterprise,  or  being  of  the  crew 
of  any  piratical  vessel,  lands  from  such  vessel,  and  on  shore  commits  rob- 
bery, is  a  pirate,  and  shall  be  imprisoned  for  life.     [35  Stat.  L.  1147,] 

This  section  was  dra\vn  from  R.  8'.  sec.  5371  (Act  of  May  15,  1820,  ch.  113,  3  Stat. 
L.  ^00),  which  was  repealed  by  sectioYi  341  of  this  Code,  infra,  p.  98^,  and  which  read 
as  follows: 

"Sec.  5371.  Every  person  engaged  in  any  piratical  cruise  or  enterprise,  or  being  of 
the  crew  of  any  piratical  vessel,  who  lands  from  such  vessel  and  on  shore  commits  rob- 
bery, is  a  pirate,  and  shall  suffer  death." 

The  section  here  quoted  was  modified  by  'the  Act  of  Jan.  16,  1897,  ch.  29,  $  2,  29 
Stat.  L.  487,  likewise  repealed  by  section  341  of  this  Code,  infra,  p.  989,  which  sub- 
stituted imprisonment  at  hard  labor  for  life  for  the  death  penalty.  As  carried  in  the 
text,  howover,  the  words  "  at  hard  labor  "  are  omitted,  in  view  of  section  338,  infra, 
p.  988. 


Sec.  303.  [Arming  veBsel  to   cruise  against  citizens  of  the  United 
States.]  Whoever,  being  a  citizen  of  the  United  States,  without  the  limits 
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thereof,  fits  out  and  arms,  or  attempts  to  fit  out  and  arm,  or  procures  to  be 
fitted  out  and  armed,  or  knowingly  aids  or  is  concerned  in  furnishing,  fitting 
out,  or  arming,  any  private  vessel  of  war  or  privateer,  with  intent  that  such 
vessel  shall  be  employed  to  cruise  or  commit  hostilities  upon  the  citizens  of 
the  United  States,  or  their  property,  or  whoever  takes  the  command  of  or 
enters  on  board  of  any  such  vessel,  for  such  intent,  or  who  purchases  any 
interest  in  any  such  vessel  with  a  view  to  share  in  the  profits  thereof,  shall 
be  fined  not  more  than  ten  thousand  dollars  and  imprisoned  not  more  than 
ten  years.  The  trial  for  such  offense,  if  committed  without  the  limits  of  the 
United  States,  shall  be  in  the  district  in  which  the  offender  shall  be  appre- 
hended or  first  brought.     [35  Stat.  L.  1147.] 

This  section  was  drawn  from  R.  S.  sec.  6284  (Act  of  April  20,  1818,  ch.  88,  3  Stat. 
L.  448),  which  was  repealed  by  section  Ml  of  this  Code,  infra,  p.  989. 

The  only  changes  made  in  this  section  were  the  substitution  of  the  initial  words 
"  Whoever,  being  a  citizen  of  the  United  States  "  for  the  words  "  Every  citizen  of  the 
United  States  who,'*  which  originally  appeared;  the  substitution  of  the  word  "who- 
ever "  for  the  word  "  who  "  following  the  words  "  property  or,"  and  the  omission  of  the 
words  "  be  deemed  guilty  of  a  high  misdemeanor  and  "  which  formerly  appeared  before 
the  word  "  fined." 

See  generally  Neutbalitt;  Wab  Depabtment  and  Militabt  EsTABLisHifENr. 


Sec.  304.  [Piracy  under  color  of  a  foreign  commission.]  Whoever,  being 
a  citizen  of  the  United  States,  commits  any  murder  or  robbery,  or  any  act 
of  hostility  against  the  United  States,  or  against  any  citizen  thereof,  on 
the  high  seas,  under  color  of  any  commission  from  any  foreign  prince,  or 
state,  or  on  pretense  of  authority  from  any  person,  is,  notwithstanding  the 
pretense  of  such  authority,  a  pirate,  and  shall  be  imprisoned  for  life.  [35 
Stat.  L.  1147.] 

This  section  was  dra'wn  from  R.  S.  sec.  5973  (Act  of  April  30,  1790,  ch.  9,  1  Stat  L. 
114),  which  was  repealed  by  section  341  of  this  Code,  tnfra,  p.  989,  and  which  read 
as  follows. 

"  Sec.  5373.  Every  citizen  who  commits  any  murder  or  robbery,  or  any  act  of  hos- 
tility against  the  United  States,  or  against  any  citizen  thereof,  on  the  high  seas,  under 
color  of  any  commission  from  any  foregn  prince,  or  state,  or  on  pretense  of  authority 
from  any  person,  is,  notwithstanding  the  pretense  of  such  authority,  a  pirate,  and  shall 
suffer  death." 

The  section  here  quoted  was  modified  by  an  Act  of  Jan.  15,  18^7,  ch.  29,  {  2,  29 
Stat.  L.  487,  likewise  repealed  by  section  341  of  this  Code,  infra,  p.  989,  which  substi- 
tuted imprisonment  at  hard  labor  for  life  in  lieu  of  the  death  penalty,  and  as  so  modi- 
fied it  was  carried  into  the  text  with  but  alight  changes,  except  the  omission  of  the 
words  "  at  hard  labor  "  in  view  of  section  338,  infraj  p.  988. 

"Citizen." — The  provisions  from  which 
this  section  was  drawn  have  been  held  to 
be  applicable  only  to  citizens,  and  not  to 
foreigners.  U.  S.  v.  Baker,  (1861)  5 
Blatdif.  6,  24  Fed.  Cas.  No.  14,501.  See 
also  (1836)  3  Op.  Attv.-Gen.  120;  (1818) 
1  Op.  Atty.-Gen.  249.  * 

A  Texan  armed  schooner  could  not  be 
treated  as  a  pirate  under  the  Act  of 
June  30,  1790,  from  which  R.  S.  sec.  " 
5373,  now  embodied  in  this  section,  was 
drawn,  for  capturing  an  American  mer- 
chantman, on  the  alleged  ground  that  she 
was  laden  with  provisions,  stores  and 
munitions  of  war  for  the  army  of  Mexico, 
with  the  government  of  whicli  Texas,  at 
the  time,  was  in  a  state  of  revolt  and 
civil  war.     (1836)   3  Op.  Atty.-Gen.  120. 


Good  faith. —  Whether  a  person  acting 
in  good  faith  under  a  commission  issued 
by  one  acting  as  a  brigadier  of  a  republic 
of  whose  existence  the  court  knows  noth- 
ing, may  or  may  not  be  guilty  of  piracy, 
it  was  held  that  the  transaction  disclosed 
demonstrated  that  the  vessel  taken  was 
not  captured  jure  belli,  but  seized  animo 
furandi.  U.  S.  v.  Klintock,  (1820)  5 
Wheat.  144,  6  U.  S.  (L.  ed.)  56. 

A  blank  commissdon,  filled  up  by  the 
person  to  whom  it  was  issued,  was  held  a 
good  defense  to  an  indictment  for  piracy 
under  this  statute.  U.  S.  t?.  Bass,  (1819) 
24  Fed,  Cas.  No.  14,537. 

See  Charge  to  Grand  Jury,  (1861)  2 
Sprague  279,  3D  Fed.  Gas.  No.  18,266. 
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Sec.  305.  [Piracy  by  subjects  or  citisens  of  a  foreign  state.]  Whoever, 
being  a  citizen  or  subject  of  any  foreign  state,  is  found  and  taken  on  the 
sea  making  war  upon  tiie  United  States,  or  cruising  against  the  vessels  and 
property  thereof,  or  of  the  citizens  of  the  same,  contrary  to  the  provisions 
of  any  treaty  existing  between  the  United  States  and  the  state  of  which  the 
offender  is  a  citizen  or  subject,  when  by  such  treaty  such  acts  are  declared 
to  be  piracy,  is  guilty  of  piracy,  and  shall  be  imprisoned  for  life.  [35  Stat. 
L.  1147,] 

This  section  was  drawn  from  R.  S.  sec.  6374  (Act  of  March  3,  1874,  ch.  51,  9  Stat.  L. 
175),  wliic'li  was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which  read 
as  follows: 

"^a  5374.  V^ery  subject  or  citizen  of  any  foreign  state,  who  is  found  and  taken 
on  the  sea  making  war  upon  the  United  States,  or  cruising  against  the  vessels  and 
property  thereof,  or  of  the  citizens  of  the  same,  contrary  to  the  provisions  of  any 
treaty  existing  between  the  United  States  and  the  state  of  which  [the]  offender  is  a 
citizen  or  subject,  when  by  such  treaty  such  acts  are  declared  to  be  piracy,  is  guilty  of 
piracy,  and  shall  suffer  death." 

The  section  here  quoted  was  modified  by  the  Act  of  Jan.  15,  1897,  ch.  29,  §  2,  29 
Stat.  L.  487,  likewise  repealed  by  section  341  of  this  Code,  infra,  p.  989,  which  substi- 
tuted imprisonment  at  hard  labor  for  life  in  lieu  of  the  death  penalty,  and  as  so 
modified  was  carried  into  the  text  without  material  change  except  the  omission  of  the 
words  "  at  hard  labor,"  which  is  not  material  in  view  of  section  338,  infra,  p.  988. 


Authority  for  enactment. — The  power 
to  r^ulate  commerce  is  sufficient  au- 
thority for  the  enactment  of  this  statute. 
**  Whether  any,  or  all,  of  the  acts  which 
by  these  statutes  are  denominated  piracy, 
or  piratical,  be  deemed  such  by  the  law 
of  nations,  is  clearly  immaterial,  so  far 
as  the  protection  of  our  own  commerce  is 
concerned;  and  Congress,  having  imques- 


tionably  the  power  to  make  such  acts 
criminal  when  committed  against  our 
own  commerce,  and  to  punish  them  with 
any  degree  of  severity,  may  adopt  any 
nomenclature  they  see  fit."  Charge  to 
Grand  Jury,  (1861)  2  Sprague  285,  30 
Fed.  Cas.  No.  18,277.  see  Charge  to 
Grand  Jury,  (1861)  2  Sprague  279,  30 
Fed.  Gas.  No.  18,256. 


Sec.  306.  [Bunning  away  with  or  yielding  up  vessel  or  cargo.]  Whoever, 
being  a  captain  or  other  oflBcer  or  mariner  of  a  vessel  npon  the  high  seas  or 
on  any  other  waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  piratically  or  feloniously  runs  away  with  such  vessel,  or  with 
any  goods  or  merchandise  thereof,  to  the  value  of  fifty  dollars,  or  who  yields 
up  such  vessel  voluntarily  to  any  pirate,  shall  be  fined  not  more  than  ten 
thousand  dollars,  or  imprisoned  jnot  more  than  ten  years,  or  both.  [35  Stat. 
L,  1148.] 

This  section  was  drawn  from  R.  S.  sec.  5383  (Act  of  Aug.  8,  1846,  ch.  98,  9  Stat.  L. 
78;  Act  of  April  30,  1790,  di.  9,  1  Stat.  L.  113)  which  was  repealed  hy  section  341  of  this 
Code,  infra,  p.  989,  and  which  read  as  follows: 

"  Skc.  5383.  Every  captain,  other  ofiieer,  or  mariner,  of  a  vessel  on  the  high  seas, 
or  on  any  other  waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  who  piratically  or  feloniously  runs  away  with  such  vessel,  or  with  any  goods 
or  merchandise  thereof,  to  the  value  of  fifty  dollars,  or  who  yields  up  such  vessel 
voluntarily  to  any  pirate,  shall  be  fined  not  more  than  ten  thousand  dollars,  or 
imprisoned  at  hard  labor  not  more  than  ten  years,  or  both." 

The  only  material  change  in  this  section  was  the  omission  of  the  words  *'at  hard 
labor  '*  in  the  provision  relating  to  punishment,  in  view  of  section  338,  infra,  p.  988. 


"  High*  seas.'' —  Tlie  words  **  high  seas  " 
in  the  provisions  from  which  thiH  section 
was  drawn  mean  any  waters  on  the  sea- 
coast  which  are  without  the  boundaries 
of  low- water  mark,  although  such  waters 
may  be  in  a  roadstead  or  bay  within  the 
jurisdictional  limits  of  foreign  govern- 
ment. U.  S.  V.  Ross,  (1813)  1  gJi.  624, 
27  Fed.  Cas.  No.  16,196. 


Physical  force. —  To  constitute  the 
offense  of  piracy  within  the  Act  from 
whidi  this  section  was  drawn,  by  '*  pi- 
ratically and  feloniously  "  running  away 
with  a  vessel,  personal  force  and  violence 
is  not  necessary.  The  piratically  and 
feloniously  running  away  with  a  vessel 
within  the  Act  is  the  running  away  with 
a  vessel  with   the  wrongful  and  fraudu- 
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lent  intent  thereby  to  convert  the  same 
to  the  taker's  own  use,  and  to  mak«i  the 
sanie  his  own  property  against  the  will  of 
the  owner.  The  intent  must  be  animus 
furandi.  U.  S.  v.  TuUy,  (1812)  1  G«ll. 
247,  28  Fed.  Cas.  No.  16,545. 

Citizenship  of  persons  and  nationality 
of  vessels. — The  crimes  of  piracy  men- 
tioned in  the  eighth  section  oi  the  Act  for 
the  punishment  of  certain  crimes  passed 
April  30,  1790,  1  Stat.  L.  112  (incorpo- 
rated in  R.  S.  sec.  5393,  from  which  this 
section  was  drawn),  are  such  as  arc  com- 
mitted by  citizens  of  the  United  States, 
or  on  board  of  vessels  of  the  United 
States,  and,  therefore,  the  tenth  and  elev- 
enth sections,  as  to  accessories,  refer  to 
the  acts  of  piracy  mentioned  in  the  eighth 
section.  U.  S.  r.  Howard,  (1818)  3 
Wash.  340,  26  Fed.  Cas.  No.  16,404. 

A  confederacy  by  citizens  on  land,  or 
on  board  of  an  American  vessel,  with  sea 
robbers  or  pirates  by  the  law  of  nations, 
or  the  yielding  up  of  the  vessel  by  a  citi* 
zen  to  such  pirates,  is  within  the  provi- 
sions of  the  eighth  section  of  the  Act  of 
Congress  (incorporated  m  R.  S.  sec.  5383, 
from  which  this  section  was  drawn).  U. 
S.  r.  Howard,  (1818)  3  Wash.  340,  26 
Fed.  Cas.  No.  15,404. 

The  court  has  no  jurisdiction  under 
this  section  of  the  oifense  of  piratically 


running  ay^y  with  a  vessel  or  the  goods 
or  merchandise  thereof  where  the  vessel 
was  a  foreign  vessel  belonging  exclusively 
to  foreign  owners  and  sailing  under  a 
foreign  nag,  whether  the  offense  was  com- 
mitted within  or  without  a  marine  l<?ague 
of  the  coast  of  the  United  States.  U.  8. 
r.  Kessler,  (1829)  Baldw.  15,  26  Fed. 
Cas.  No.  15,528. 

Embezzlement  by  master. —  It  is  not 
statutory  piracy  for  the  captain  of  a  ves- 
sel to  whom  the  vessel  and  cargo  liave 
been  consigned  with  instructions  to  pro- 
ceed to  the  Pacific,  and  there  sell  vessel 
and  cargo,  and  remit  the  proceeds  to  the 
owners,  to  fail  to  remit  such  proeeeda 
after  having  made  sale  according  to  in- 
structions. Nor  has  the  government  the 
right  to  order  a  captain  thus  in  default 
to  be  seized  and  brought  to  the  United 
States  to  be  tried  for  his  conduct.  Such 
a  seizure  would  be  false  imprisonment, 
for  which  the  captain  might  recover  dam- 
ages.    (1826)  Op.  Atty.-Gen.  19. 

Commission  from  foreign  government. 
—  It  is  a  sufficient  defense  to  an  indict- 
ment for  piracy  that  the  defendant,  an 
American  citizen,  shows  a  commission 
from  a  foreign  government,  though  issued 
in  blank  and  afterwards  filled  up  by  the 
person  intrusted  with  it.  U.  S.  v.  Bass, 
(1819)  24  Fed.  Cas.  No.  14,637. 


Sec.  307.  [Confederating,  etc.,  with  piratet.]  Whoever  attempts  or 
endeavors  to  corrupt  any  commander,  master,  officer,  or  mariner  to  yield 
up  or  to  run  away  with  any  vessel,  or  with  any  goods,  wares,  or  merchan- 
dise, or  to  turn  pirate,  or  to  go  over  to  or  confederate  with  pirates,  or  in  any 
wise  to  trade  with  any  pirate,  knowing  him  to  be  such,  or  furnishes  such 
pirate  with  any  ammunition,  stores,  or  provisions  of  any  kind,  or  fits  out 
any  vessel  knowingly  and,  with  a  design  to  trade  with,  supply,  or  corre- 
spond with  any  pirate  or  robber  upon  the  seas;  or  whoever  consults,  com- 
bines, confederates,  or  corresponds  with  any  pirate  or  robber  upon  the  seas, 
knowing  him  to  be  guilty  of  any  piracy  or  robbery;  or  whoever,  being  a 
seaman,  confines  the  master  of  any  vessel,  shall  be  fined  not  more  than  one 
thousand  dollars  and  imprisoned  not  more  than  three  years.  [35  Stat.  L. 
1148.] 

This  section  with  but  slight  verbal  changes,  from  R.  S.  sec.  5384  (Act  of  April  30, 
1790,  ch.  9,  1  Stat.  L.  llo),  which  was  repealed  by  section  341  of  this  Code,  infrtk, 
p.  989,  and  which  read  as  follows: 

**  Sec.  5384.  If  any  person  attempts  or  endeavors  to  corrupt  any  commander,  master, 
officer,  or  mariner  to  yield  up  or  to  run  away  with  any  vessel,  or  with  any  ^^ooda, 
wares,  or  merchandise,  or  to  turn  pirate,  or  to  go  over  to  or  confederate  with  pirates, 
or  in  any  wise  to  trade  with  any  pirate,  knowing  liim  to  be  such,  or  furnishes  such 
pirate  with  any  ammunition,  stores,  or  provisions  of  any  kind,  or  fits  out  any  vessel 
knowingly  and  with  a  design  to  trade  with,  supply,  or  correspond  with  any  pirate 
or  robber  upon  the  seas;  or  if  any  person  consults,  combines,  confederates,  or 
corresponds  with  any  pirate  or  robber  upon  the  seas,  knowing  him  to  be  guilty  of  any 
piracy  or  robbery;  or  if  any  seaman  confines  the  master  of  any  vessel,  he  shall  be 
imprisoned  not  more  than  tliree  years,  and  fined  not  more  than  one  thousand  dollars.'' 

Application. — The  piracies  intended  by  1790,  ch.  9.  §  8,  embodied  in  R.  S.  sees, 

the  Revised  vSLatute.s  section  on  which  this  5369  and  5372,  which  were  incorporated 

section    was    based    were    not    those    de-  in  Penal  Laws,  {  294,  supra,  p.  963,  and 

clared  to  be  such  by  the  Act  of  April  30,  §  273,  supra,  p.  905,  but  are  such  as  are 
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defined  and  punished  by  the  law  of 
nations.  U.  S.  v,  Howard,  (1818)  3 
Wash.  340,  26  Fed.  Cas.  No.  15,404. 

Any  intercourse,  however  inefficient  or 
remote,  which  has  a  reference  to  the  of- 
fense with  which  the  pirates  are  charge- 
able, and  which  has  a  tendency  or  is  in- 
tended to  promote  their  views,  is  an 
offense  under  this  statute.  U.  S.  v.  How- 
ard, (1818)  3  Wash.  340,  26  Fed.  Gas.  No. 
15,404. 

Intent. — ^There  must  be  something  of  a 


criminal  intention  in  the  person  who  con- 
federates and  corresponds  with  the  pi- 
rates. "  The  correspondence  may  be  per- 
fectly innocent;  it  may  be  for  the  pur- 
pose of  bringing  the  guilty  persons  to 
punishment;  or  to  dissuade  them  from  a 
further  prosecution  of  their  guilty  prac- 
tices. To  convict  the  defendants,  some- 
thing like  a  criminal  participation  must 
be  shown."  U.  S.  r.  Howard,  (1818)  3 
Wash.  340,  26  Fed.  Cas.  No.  16,404. 


Sbg.  308.  [Sale  of  arms  and  intoxicants  forbidden  in  Pacific  islands.] 
Whoever,  being  subject  to  the  authority  of  the  United  States,  shall  give, 
sell,  OP  otherwise  supply  any  arms,  ammunition,  explosive  substance,  intoxi- 
cating liquor,  or  opium  to  any  aboriginal  native  of  any  of  the  Pacific  islands 
lying  within  the  twentieth  parallel  of  north  latitude  and  the  fortieth  par- 
allel of  south  latitude,  and  the  one  hundred  and  twentieth  meridian  of 
longitude  west  and  one  hundred  and  twentieth  meridian  of  longitude  east 
of  Greenwich,  not  being  in  the  possession  or  under  the  protection  of  any 
civilized  power,  shall  be  fined  not  more  than  fifty  dollars,  or  imprisoned 
not  more  than  three  months,  or  both.  In  addition  to  such  punishment,  all 
articles  of  a  similar  nature  to  those  in  respect  to  which  an  offense  has  been 
committed,  found  in  the  possession  of  the  offender,  may  be  declared  for- 
feited. If  it  shall  appear  to  the  court  that  such  opium,  wine,  or  spirits 
have  been  given  bona  fide  for  medical  purposes,  it  shall  be  lawful  for  the 
coTirt  to  dismiss  the  charge.    [35  Stat.  L.  1148.] 

^  This  section  was  drawn  from  an  Act  of  Feb.  14,  1902,  ch.  18,  §f  1,  2,  32  Stat.  L.  33, 
which  (together  with  section  3  of  said  Act  noted  under  the  following  section  300  of 
this  Code),  was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which  read 
as  follows: 

''6iBa  1.  That  any  person  subject  to  the  authority  of  the  United  States  who  shall 
nyey  sell,  or  otherwise  supply'  any  arms,  ammunition,  explosive  substance,  intoxicating 
uquor,  or  opium  to  any  aboriginal  native  of  any  of  the  Pacific  islands  lying  within  the 
twentieth  parallel  of  north  latitude  and  the  fortieth  parallel  of  south  latitude  and  the 
one  hundred  and  twentieth  meridian  of  longitude  west  and  one  himdred  and  twentieth 
meridian  of  longitude  east  of  Greenwich,  not  being  in  the  possession  or  under  the  pro- 
tection of  any  civilized  power,  shall  be  punishable  by  imprisonment  not  exceeding  three 
montJis,  with  or  without  hard  labor,  or  a  fine  not  exceeding  fifty  dollars,  or  both.  And 
in  addition  to  such  punishment  all  articles  of  a  similar  nature  to  those  in  respect  to 
which  an  offense  has  been  committed  found  in  the  possession  of  the  offender  may  be 
declared  forfeited. 

"Sec.  2.  That  if  it  shall  appear  to  the  court  that  such  opium,  wine,  or  spirits  have 
been  given  bona  fide  for  medical  purposes  it  shall  be  lawful  for  the  court  to  digmiss  the 
charge." 

No  material  changes  were  made  in  this  section  except  the  omission  of  the  words 
"at  hard  labor  "  which  formerly  appeared  in  the  provision  relating  to  punishment. 

For  provisions  relating  to  the  sale  of  intoxicating  liquors,  arms,  ammunition,  etc., 
to  the  American  Indians  see  Indians.  ' 


Sso.  309.  [Offenses  under  preceding  section  deemed  on  high  seas.]  AH 
offenses  against  the  provisions  of  the  section  last  preceding,  committed  on 
any  of  said  islands  or  on  the  waters,  rocks,  or  keys  adjacent  thereto,  shall  be 
deemed  committed  on  the  high  seas  on  board  a  merchant  ship  or  vessel 
belonging  to  the  United  States,  and  the  courts  of  the  United  States  shall 
have  jurisdiction  accordingly.    [35  Stat.  L.  1148.] 

This  section  was  drawn  from  an  Act  of  Feb.  14,  1902,  ch.  18,  §  3,  32  Stat.  L.  33, 
which  (together  with  sections  1  and  2  of  said  Act  noted  under  the  preceding  section  308 
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of  this  Code)  was  repealed  by  section  341  of  this  Code^  infra,  p.  9S9,  and  which  read 
as  follows. 

"  Sec.  3.  That  all  offenses  against  this  Act  committed  on  any  of  said  islands  or  on 
the  waters^  rocks,  or  keys  adjacent  thereto  shall  be  deemed  committed  on  the  high 
seas  on  board  a  merchant  ship  or  vessel  belonging  to  the  United  iStiites,  and  the  courts 
of  the  United  States  shall  have  jurisdiction  accordingly." 

The  only  changes  made  in  this  section  were  those  made  necessary  for  the  purpose  of 
revision. 

Sec.  310.  [*'  Vessel  of  the  United  States  "  defined.]  The  words  "  ves- 
sel of  the  United  States,"  wherever  they  occur  in  this  chapter,  shall  be 
construed  to  mean  a  vessel  belonging  in  whole  or  in  part  to  the  United 
States,  or  any  citizen  thereof,  or  any  corporation  created  by  or  under  the 
laws  of  the  United  States,  or  of  any  State,  Territory,  or  District  thereof. 
[35  Stat  L.  1148,] 

This  section  is  new,  and  is  a  section  of  definition. 

Chapter  Thirteen 
certain  offenses  in  the  territoribs 

Sec.  Sec. 

311.  Places  within  which  sections  of  this       317.  Incest. 

chapter  shaU  apply.  818.  Fornication. 

312.  Circulation    of    obscene    literature;       319.  Certificates  of  marriage;  penalty  for 

promoting  abortion.  failure  to  record. 

313.  Polygamy.  320.  Prize  fights,  bull  tights,  etc. 

314.  Unlawful  cohabitation.  321.  Definition  of  "  pugilistic  encounter." 

315.  Joinder  of  counts.  322.  Train  robberies  in  Territories,  etc 

316.  Adultery. 

Conunon-law  offenses. — ^"It  is  well  settled  that  there  Aire  no  common-law  offenses 
against  the  United  States."  U.  S.  v.  Eaton,  (1892)  144  U.  S.  677,  687,  12  S.  Ct.  764, 
767,  36  U.  S.  (L.  ed.)  591,  594.  See  also  cases  cited  in  Jui>iciaby,  vol.  4,  at  p.  1001, 
under  side-head  Common-law  jurisdiction. 

Sec.  311.  [Places  i^tbin  which  sections  of  this  chapter  shall  apply.] 

Except  as  otherwise  expressly  provided,  the  offenses  defined  in  this  chapter 
shall  be  punished  as  hereinafter  provided,  when  committed  within  any 
Territory  or  District,  or  within  or  upon  any  place  within  the  exclusive 
jurisdiction  of  the  United  States.     [35  Stat,  L.  1148.] 

This  section  is  new,  its  purpose  being  to  avoid  repeating  in  each  section  of  this 
chapter  the  places  within  which  the  several  sections  of  the  chapto*  shall  apply. 

Constitutionality. — Confess  has  con-  .to  save  the  right  to  punish  such  offenses 
stitutional  power  to  provide  for  the  pun-  after  the  territories  become  a  state.  U.  S. 
ishment  of  offenses  in  the  territories  and       i\  Baum,  (C.  C.  Utah  1896)  74  Fed.  43. 

Sec.  312.  [Circulation  of  obscene  literature ;  promoting:  abortion.]  Who- 
ever shall  sell,  lend,  give  away,  or  in  any  manner  exhibit,  or  oflfer  to  sell, 
lend,  give  away,  or  in  any  manner  exhibit,  or  shall  otherwise  publish  or  offer 
to  publish  in  any  manner,  or  shall  have  in  his  possession  for  any  such  pur- 
pose, any  obscene  book,  pamphlet,  paper,  writing,  advertisement,  circular, 
print,  picture,  drawing,  or  other  representation,  figure,  or  image  on  or  of 
paper  or  other  material,  or  any  cast,  instrument,  or  other  article  of  an 
immoral  nature,  or  any  drug  or  medicine,  or  any  article  whatever,  for  the 
prevention  of  conception,  or  for  causing  unlawful  abortion,  or  shall  adver- 
tise the  same  for  sale,  or  shall  write  or  print,  or  cause  to  be  written  or 
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printed,  any  card,  circular,  hock,  pamphlet,  advertisement,  or  notice  of  any 
kind,  stating  when,  where,  how,  or  of  whom,  or  by  what  means,  any  of  the 
articles  above  mentioned  can  be  purchased  or  obtained,  or  shall  manufac- 
ture, draw,  or  print,  or  in  anywise  make  any  of  such  articles,  shall  be  fined 
not  more  than  two  thousand  dollars,  or  imprisoned  not  more  than  five  years, 
or  both.     [35  Stat  L.  1149.] 

This  section  was  drawn  from  R.  S.  sec.  5380  (Act  of  March  3,  1873,  ch.  268,  17 
Stat.  L.  598),  which  was  repealed  by  section  341  of  this  Code,  t»/m,  p.  989,  and 
which  read  as  follows: 

"Sec.  5389.  Every  person  who,  within  the  District  of  Columbia  or  any  of  the 
Territories  of  tlie  I7nited  States,  or  other  place  within  the  exclusive  jurisdiction  of  the 
United  States,  sells,  or  lends,  or  gives  away,  or  in  any  manner  exhibits,  or  offers  to 
Bell,  or  to  lend,  or  to  give  away,  or  in  any  manner  to  exhibit,  or  otherwise  publishea 
or  offers  to  publish  in  any  manner,  or  has  in  his  possession,  for  any  such  purpose,  any 
t>b8cene  book,  pamphlet,  paper,  writing,  advertisement,  circular,  print,  picture,  drawing, 
or  other  representation,  figure,  or  inia;]u^e  on  or  of  paper  or  other  material,  or  any  cast, 
instrument,  or  other  articles  of  an  immoral  nature,  or  any  drug  or  medicine,  or  any 
article  whatever,  for  the  prevention  of  conception,  or  for  causing  unlawful  abortion, 
or  who  advertises  the  same  for  sale,  or  writes  or  prints,  or  causes  to  be  written  or 
printed,  any  card,  circular,  book,  pamphlet,  advertisement,  or  notice  of  any  kind, 
stating  when,  where,  how,  or  of  whom,  or  by  what  means,  any  of  the  articles  in  this 
section  hereinbefore  mentioned  can  be  purchased  or  obtained,  or  manufactures,  draws, 
or  prints,  or  in  any  wise  makes  any  of  such  articles,  shall  be  imprisoned  at  hard  labor 
in  the  penitentiary  for  not  less  than  six  months  nor  more  than  five  years  for  each 
ofTense,  or  fined  not  less  than  one  hundred  dollars  nor  more  than  two  thousand 
donars,  with  costs  of  court." 

The  only  material  changes  made  in  this  section  were  the  omission  of  the  words 
"  at  hard  labor  "  in  the  provisions  relating  to  puni^ment,  the  omission  of  the  minimum 
term  of  imprisonment  and  the  minimum  line,  the  omission  of  the  words  "with  costs 
of  court "  which  appeared  in  the  provision  relating  to  the  fine,  and  the  addition  of  the 
wordfl  "  or  both  **  at  the  end  of  the  section.  The  omission  of  the  places  within  which 
the  section  shall  apply  is  of  no  effect,  in  view  of  the  provisions  of  the  preceding 
section  312  of  this  Code. 

Articles  similar  to  those  enumerated  in  the  text  were  rendered  nonmailable  by 
section  211  of  this  Code,  supra,  p.  788. 

Preparation  and  possMsion  of  obscene  with    intent   to   publish:    thus   showing 

matter. — "  This  section  [Act  of  March  3,  clearly  that  Congress  did  not  intend  that 

1873,  ch.  258,  §  1,  embodied  herein]  does  the   preparation   of  a   paper   or   writing 

not    punish    the    preparation    of    an    ob-  should  be  regarded  as  the  publication  of 

scene  paper  or  writing,  but  the  publishing  it."     U.   S.   v.   Williams,    (£.   D.   N.   Y. 

it  after  it  is  prepared;  nor  does  it  forbid  1880)  3  Fed.  484. 
the  possession  of  the  same,  but  possession 

Sec.  313.  [Polygamy.]  Every  person  who  has  a  husband  or  wife  living, 
who  marries  another,  whether  married  or  single,  and  any  man  who  simul- 
taneously, or  on  the  same  day,  marries  more  than  one  woman,  is  guilty  of 
polygamy,  and  shall  be  fined  not  more  than  five  hundred  dollars  and  impris- 
oned not  more  than  five  years.  But  this  section  shall  not  extend  to  any  per- 
son by  reason  of  any  former  marriage  whose  husband  or  wife  by  such  mar- 
riage shall  have  been  absent  for  five  successive  years,  and  is  not  known  to 
such  person  to  be  living,  and  is  believed  by  such  person  to  be  dead,  nor  to 
any  person  by  reason  of  any  former  marriage  which  shall  have  been  dis- 
solved by  a  valid  decree  of  a  competent  court,  nor  to  any  person  by  reason 
of  any  former  marriage  which  shall  have  been  pronounced  void  by  a  valid 
decree  of  a  competent  court,  on  the  ground  of  nullity  of  the  marriage  con- 
tract.   [35  Stat  L,  1149,] 

This  section  was  drawn  from  R.  S.  sec.  5362  (Act  of  Jnly  1,  1802,  di.  126,  12  Stat.  L. 
501) ,  as  amended  by  an  Act  of  March  22,  1882,  ch.  47,  I  1,  22  Stat.  L.  30,  which  was 
rerieahHl  by  section  341  of  this  Code,  infra,  p.  ^89,  and  which,  as  amended,  read  as 
follows: 
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*'  Sec.  5352.  Every  person  wlio  has  a  husbwid  or  wife  living  who,  in  a  Territory  or 
other  place  over  which  the  United  States  have  exclusive  jurisdiction,  hereafter  marries 
another,  whether  married  or  single,  and  any  man  who  hereafter  simultaneously,  or  on 
the  same  day,  marries  more  than  one  woman,  in  a  Territory  or  other  place  over  which 
the  United  States  have  exclusive  jurisdiction,  is  guilty  of  polygamy,  and  shall  he 
pimished  by  a  fine  of  not  more  than  five  hundred  dollars  ana  by  imprisonment  for  a 
term  of  not  more  than  five  years;  but  this  section  shall  not  extend  to  any  person  by 
reason  of  any  former  marriage  whose  husband  or  wife  by  such  marriage  shall  have 
been  absent  for  five  successive  years,  and  is  not  known  to  such  person  to  be  living,  and 
is  believed  by  such  person  to  be  dead,  nor  to  any  person  by  reason  of  any  former 
marriage  which  shall  have  been  dissolved' by  a  valid  decree  of  a  competent  court,  nor  to 
any  person  by  reason  of  any  former  marriage  which  shall  have  been  pronounced  void 
by  a  valid  decree  of  a  competent  court,  on  the  ground  of  nullity  of  the  marriage 
contract." 

The  only  material  change  made  in  this  section  was  the  omission  of  the  words  "in 
a  Territory  or  other  place  over  which  the  United  States  have  exclusive  jurisdiction'' 
and  the  omission  is  of  no  effect  in  view  of  the  provisions  of  section  311  of  this  Code, 
supra,  p.  964. 

For  other  provisions  relating  to  bigamy,  polygamy,  etc.,  see  Bigamy,  Polioamt,  and 
Unlawful  Interootjbse,  vol.  1,  p.  1224. 


Constitutionality. —  Legislation  prohib- 
iting polygamy  is  constitutional.  Late 
Corp.  of  Church  of  Jesus  Christ,  etc.,  v, 
U.  S.,  (1890)  136  U.  S.  1,  10  S.  Ct.  792, 
34  U.  S.  (L.  ed.)  481. 

Punitive  legislation  against  bigamy 
and  polygamy  is  not  invalid  as  prohibit- 
ing the  free  exercise  of  religion.  Davis  v. 
Beason,  (1890)  133  U.  S.  333,  10  S.  Ct. 
299,  33  U.  S.  (L.  ed.)  637. 

Religious  belief. — ^That  the  defendant 
married  the  second  time  in  pursuance  of 
and  in  conformity  with  what  he  believed 
at  the  time  to  be  a  religious  duty,  does 
not  offer  a  valid  defense.  The  law,  from 
the  commission  of  the  act,  implies  the 
criminal  intent.  Reynolds  v,  U.  S.,  (1879) 
98  U.  S.  146,  26  U.  S.  (L.  ed.)  244. 

ETidence  of  marriage. — ^The  second  wife 
is  not  competent  as  a  witness  against  the 
defendant  touching  the  first  marriage, 
when  the  fact  of  the  first  marriage  is  the 
only  issue  in  the  case.  Only  when  the 
first  marriage  is  not  controverted,  or  has 
been  duly  established  by  other  evidence, 
the  second  wife  may  testify  as  to  the  sec- 
ond marriage.  Miles  v.  U.  S.,  (1881)  103 
U.  S.  304,  26  U.  S.  (L.  ed.)  481. 

The  admission  and  declarations  of  the 
defendant  may  be  admitted  to  prove  the 
fact  of  the  first  marriage,  and  it  is  for 
the  jury  to  determine  whether  what  he 
said  was  an  admission  that  he  had  been 
legally  married  according  to  the  laws  of 
the  country  where  the  marriage  was  sol- 
emnized. Miles  v\  U.  S..  (1881)  103  U.  S. 
304,  26  U.  S.  (L.  ed.)  481. 

In  order  to  prove  the  first  marriage  on 
an  indictment  for  polygamy,  it  is  not  nec- 
essary to  produce  eye  witnesses  to  the 
ceremony.  Neither  is  it  necessary  to 
produce  a  marriage  certificate  or  other 
record  evidence.  Marriage  may  be 
proven  by  the  declarations  and  admis- 
sions of  the  accused,  and  such  declara- 
tions are  proper  to  be  considered  by  the 
jury  as  tending  to  prove  an  actual  mar- 
riage. If  such  declarations  convince  the 
jurv  bevond  a  reasonable  doubt,  that  the 


parties  were  married,  that  is  all  that  is 
required.  U.  S.  i\  Simpson,  (1885)'  4 
Utah  227,  7  Pac.  267. 

Confessions  and  corroborating  circum- 
stances are  sufficient  evidence  to  prove 
the  second  marriage.  U.  S.  c.  Baseett, 
(1887)  6  Utah  131,  13  Pac.  237;  U.  S.  v. 
Tenney,   (1886)   2  Ariz.  127,  11  Pac.  472. 

QnaUficationa  of  jurors. — ^The  exclusion 
of  jurors  found  dis<}ualified  by  reason  of 
bias,  after  examination  op  their  voir  dire 
by  three  triers  according  to  the  criminal 
procedure  of  the  territory  of  Utah,  is  not 
error.  Miles  v.  U.  S.,  (1881)  103  U.  S. 
304,  26  U.  S.  (L.  ed.)  481.  '  As  also  when 
tried  by  the  court  without  the  aid  of 
triers.  Reynolds  f.  U.  S.,  ( 1879)  98  U.  S. 
145,  25  U.  S.  (L.  ed.)  244,  affirming 
(1876)   1  Utah  319. 

Instmctions. —  Strictures  by  the  court 
in  the  charge  to  the  jury  as  to  the  evils 
attending  the  practice  of  polygamy,  make 
no  just  cause  for  complaint.  Reynolds  t*. 
U.«S.,  (1879)  98  U.  S.  145,  26  U.  S.  (U 
ed.)  244,  affirming  (1876)  1  Utah  319; 
U.  S.  V.  Tenn^,  (1886)  2  Ariz.  127,  U 
Pac.  472. 

Territorial  legislation.— The  Act  of 
Congress  defining  and  punishing  bigamy 
in  the  territories  made  it  a  crime  againrt 
the  United  States,  and  did  not  restrict 
the  right  of  the  territory  to  legislate 
upon  it  as  an  offense  against  the  terri- 
tory, so  long  as  the  territorial  legislation 
did  not  conflict  w^ith  the  punishment  of 
the  crime  by  the  United  States  and  no 
immunity  was  offered.  In  re  Murphy, 
(1895)  5  Wyo.  297,  40  Pac.  398. 

AppUcability  to  Creek  Nation.— R.  S. 
sec.  5352  (embodied  herein)  was  never  in 
force  in  the  Creek  Nation  in  the  Indian 
Territory,  among  the  members  of  said 
tribe,  who  intermarried  according  to  the 
tribal  usages  and  customs,  and  while  the 
tribal  relations  were  maintained  and 
recognized  by  the  United  States  govern- 
ment. Oklahoma  Land  Co.  t?.  Tnomas, 
(1912)    34  Okla.  681,  127  Pftc  8. 
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Sec.  314.  [Unlawful  cohabitation.]  If  any  male  person  cohabits  with 
more  than  one  woman,  he  shall  be  fined  not  more  than  three  hundred  dol- 
lars, or  imprisoned  not  more  than  six  months,  or  both.    [35  Stat  L,  1149. \ 

This  section  was  drawn  from  an  Act  of  March  22,  1882,  ch.  47,  S  a,  22  Stat.  L.  31, 
which  was  repealed  by  section  341  of  this  Code,  infray  p.  989,  and  which  read  as 
follows : 

"  Sbc.  3.  That  if  any  male  person,  in  a  Territory  or  other  place  over  which  the 
United  States  have  exclusive  jurisdiction,  -hereafter  cohabits  with  more  than  one 
woman,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than  three  hundred  dollars,  or  by  imprisonment 
for  not  more  than  six  months,  or  by  both  said  punishments,  in  the  discretion  of  the 
court." 

The  words  "  shall  be  deemed  guilty  of  a  misdemeanor  "  were  omitted  from  this  sec- 
tion, and  the  omission  of  the  places  within  which  this  section  shall  apply  haa  no 
effect  in  view  of  the  provisions  of  section  311  of  this  Code,  supra,  p.  964. 

AUegations  of  indictment. — An  indict^ 
ment  under  this  section  (section  3,  Act  of 
March  22,  1882,  ch.  47,  embodied  herein) 
is  suflBcient  if  it  follow  the  words  of  the 
statute,  so  that  it  does  not  need  to  allege 
the  cohabiting  witli  two  women  as  wives 
or  as  persons  held  out  as  wives.  The  case 
of  U.  S.  r.  Carll,  (1882)  105  U.  S.  611, 
26  U.  S.  (L.  ed.)   1135. 

An  objection  that  an  indictment  under 
this  section  did  not  allege  that  the  de- 
fendant was  a  male  person  was  made  tcK) 
late  after  the  jury  was  sworn  and  a  wit- 
ness called,  imder  the  Criminal  Procedure 
Act  of  Utah,  of  Feb.  22,  1878.  Cannon  P. 
U.  S„  (1885)    116  U.  S,  56,  6  S.  Ct.  278, 

29  U.  S.  (L.  ed.)  561,  affirmvng  4  Utah 
122,  7  Pac.  369. 

In  Cannon  v.  U.  S.,  (1886)  118  U.  S. 
355,  6  S.  Ct.  1064,  30  U.  S.  (L.  ed.)  220, 
the  writ  of  error  in  the  foregoing  case 
was  dismissed  for  want  of  jurisdiction  for 
the  reasons  given  in  the  case  of  Snow  v. 
U.  S.,  (1886)   118  U.  S.  346,  6  S.  a.  1059, 

30  U.  S.   (L.  ed.)  207. 
Evidence. —  Evidence  may  be  given  of 

the  marriage  of  the  parties  before  the  law 
took  effect,  as  tending  to  show  the  pres- 
ent relation  unlawful.     U.  S.  v.  Musser, 

(1885)  4  Utah  163,  7  Pac.  389. 
Proof  may  be  admitted  of  certain  facts 

occurring  in  another  territory  several 
years  prior,  as  tending  to  show  the  rela- 
tion  of   the   parties.     U.    S.    c.    Tenney, 

(1886)  2  Ariz.  127,  11  Pac.  472. 
Conviction  as   bar  to  prosectitioiL  for 

adultery. —  Conviction  of  the  crime  of 
unlawful  cohabitation  is  a  bar  to  a  sub- 
sequent prosecution  for  the  crime  of 
adultery  under  section  316,  infra,  p.  968. 
Nielsen,  Petitioner,  (1889)  131  U.  S. 
176,  9  S.  a.  672,  33  U.  S.  (L.  ed.)  118. 

Effect  of  admission  of  territory  to 
statehood. —  Congress  had  the  constitu- 
tional power  to  save  the  right  to  punish 
the  ofllense  of  adultery  in  Utah,  after 
that  territory  became  a  state.  The  power 
to  punish  crime  is  independent  of  any 
territorial  sovereignty  over  the  place  of 
its  commission.  U.  S.  v.  Baum,  (O.C. 
Utah  1896)  74  Fed.  43. 


Intent  of  legislation. — "  It  is  the  prac- 
tice of  unlawful  cohabitation  with  more 
than  one  woman  that  is  aimed  at;  a  co- 
habitation   classed    with    polygamy    and 
having  its  outward  semblance.    It  is  not, 
on  the  one  hand,  meretricious  unmarital 
intercourse  with  one  woman.    Xor  on  the 
other  hand  does  the  statute  pry  into  the 
intimacies  of  the  marriage  relation.    But 
it  seeks  not  only  to  punish  bigamy  and 
polygamy  when  direct  proof  of  the  exist- 
ence of  those  relations  can  be  made,  but 
to  prevent  a  man  from  flaunting  in  the 
face  of  the  world  the  ostentation  and  op- 
portunities of  a  bigamous  household,  with 
all  the  outward  appearances  of  the  con- 
tinuance of  the  same  relations  before  the 
Act  was  passed;    and  without  reference 
to  what  may  occur  in  the  privacy  of  those 
relations.''    Cannon  r.  U.  S-,   (1885)    116 
U.  S.  55,  6  S.  Ct.  278,  29  U.  S.   (L.  ed.) 
561,  affirmitio  ( 1886 )  4  Utah  122, 7  Pac.  369. 
The  purpose  of  the  law  was  the  protec- 
tion  of  the   monogamous   marriage,   and 
the  suppression  of  unlawful  cohabit aticm 
was  but  a  means  to  that  end.     U.  S.  v, 
Musser,   (1885)   4  Utah  163,  7  Pac.  389. 
Elements  of  offense. — The  weight  of  au- 
thority is  to  the  effect  that  the  crime  of 
unlawful  cohabitation,  as  defined  in  the 
statute,   is   made   out   without   proof   of 
sexual  intercourse,  and  that  proof  of  non- 
intercourse  is  not  a  defense.    Cannon  v.  U. 
S.,   (1885)    116  U.  S.  65,  6  S.  Ct.  278,  29 
U.   S.    (L.   ed.)    561,  affirming    (1885)    4 
Utah  122;    In  re  Snow,  (1887)  120  U.  S. 
274,  7  S.  Ct.  566,  30  U.  S.   (L..  ed.)  658; 
U.   S.  V.  Musser,    (1885)    4  Utah   153,  7 
Pac  389;    U.  S.  v,  Peay,   (1887)   5  Utah 
263,  14  Pac.  342. 

Continuous 'offense. — The  offense  of  co- 
habiting with  more  than  one  woman  is  a 
continuous  (me,  having  duration,  and  not 
an  offense  consisting  of  an  isolated  act.  A 
continuous  offense  can  be  committed  but 
once  for  the  purposes  of  indictment  prior 
to  the  time  the  prosecution  is  instituted. 
After  judgment  on  the  second  prosecution 
the  defendant  may  be  releasecl  on  habeas 
corpus.  Nielsen,  Petitioner,  (1889)  131 
U.  S.  176,  9  S.  Ct.  672;  In  re  Snow, 
(1887)  120  U.  S.  274,  7  S.  Ct.  656,  30  U. 
S.  (L.  ed.)  668. 
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Sec.  315.  [Joinder  of  counts.]  Counts  for  any  or  all  of  the  offenses 
named  in  the  two  sections  last  preceding  may  be  joined  in  the  same  informa- 
tion or  indictment.    [35  Stat.  L,  1149.] 

This  section  was  drawn  from  an  Act  of  March  22,  1882,  ch.  47,  §  4,  22  Stat.  L.  31, 
whidi  was  repealed  by  section  341  of  this  Code,  infra,  p.  989. 

The  only  changes  made  were  the  substitution  of  the  words  "the  two  sections  last 
preceding  "  for  the  words  "  sections  one  and  three  of  •  this  Act,"  which  was  rendered 
necessary  for  purposes  of  revision,  said  "  sections  one  and  three "  having  been 
embodied  in  said  *'  two  sections  last  preceding ''  of  the  Code. 

Sec.  316.  [Adultery.]  Whoever  shall  commit  adultery  shall  be  impris- 
oned not  more  than  three  years ;  and  when  the  act  is  committed  between  a 
married  woman  and  a  man  who  is  unmarried,  both  parties  to  such  act  shall 
be  deemed  guilty  of  adulteiy ;  and  when  such  act  is  committed  between  a 
married  man  and  a  woman  who  is  unmarried,  the  man  shall  be  deemed 
guilty  of  adultery.    [35  Stat.  L.  1149.] 

This  section  was  a  re-enactment,  without  material  changes,  of  the  Act  of  March  3, 
1887,  ch.  a97,  §  3,  24  Stat.  L.  635,  which  was  repealed  by  section  341  of  this  Code, 
infra,  p.  989,  and  whicli  read  as  follows: 

"  Seo.  3.  That  whoever  commits  adultery  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  exceeding  three  years ;  and  when  the  act  is  committed  between  a  mar- 
ried woman  and  a  man  who  is  unmarried,  both  parties  to  such  act  shaU  be  deemed 
guilty  of  adultery;  and  when  such  act  is  committed  between  a  married  man  and  a 
woman  who  is  unmarried,  the  man  shall  be  deemed  guilty  of  adultery." 


Infamous  crime  —  writ  of  error. — 
Adultery  punishable  by  imprisonment  not 
exceeding  three  years,  is  an  infamous 
crime,  and  a  writ  of  error  could  not  be 
taken  to  the  C?ircuit  Court  of  Appeals  but 
must  be  taken  direct  to  the  Supreme 
Court.  U.  S.  f.  Sutton,  (C.  C.  A.  9th 
Cir.  1891)    47  Fed.   129,  2  C.  C.  A.  115. 

Commission  of  offense  on  Indian  terri- 
tory.— A  Cherokee  Indian  by  blood  and  a 
recognized  member  of  the  Cherokee  tribe 
.  charged  with  committing  adultery  with 
an  unmarried  white  woman,  both*  resid- 
ing at  the  time  within  the  limits  of  the 
territory  of  the  Cherokee  Nation,  is  only 
amenable  to  the  courts  of  the  Cherokee 
Nation.  In  re  Mavfield,  (1891)  141  U.  S, 
107,  11  S.  Ct,  939,  35  U.  S.  (L.  ed.) 
635. 

Indictment. —  In     an     indictment     for 


adultery  against  a  married  man,  it  is  not 
essential  to  allege  that  the  woman  with 
whom  the  offense  is  charged  to  have  been 
committed  was  either  married  or  unmar- 
ried. U.  S.  f.  Meyers,  (1908)  14  N.  M. 
522,  99  Pac.   336.' 

A  single  man  committing  the  act  with 
a  married  woman  may  be  found  guilty 
though  the  indictment  charges  that  he  is 
a  married  msji.  U.  S.  v.  Cook,  (1900)  16 
N.  M.  124,  103  Pac.  305. 

Conviction  under  section  314  as  bar.— 
A  conviction  of  the  crime  of  unlawful 
cohabitation  under  section  314,  supra, 
p.  967,  is  a  bar  to  a  subsequent  prosecu- 
tion for  the  crime  of  adultery  under  this 
section.  Nielsen,  Petitioner,  (1889)  131 
U.  S.  176,  9  S.  Ct.  672,  83  U.  S.  (L.  ed.) 
118. 


Sec.  317.  [Incest.]  Whoever,  being  related  to  another  person  within  and 
not  including  the  fourth  degree  of  consanguinity  computed  according  to  the 
rules  of  the  civil  law,  shall  marry  or  cohabit  with,  or  have  sexual  intercourse 
with  such  other  so  related  person,  knowing  her  or  him  to  be  within  said 
degree  of  relationship,  shall  be  deemed  guilty  of  incest,  and  sh^ll  be  impris- 
oned not  more  than  fifteen  years.    [35  Stat.  L.  1149.] 

This  section  was  drawn  from  an  Act  of  March  3,  1887,  ch.  397,  §  4,  24  Stat.  L.  636, 
whicli  was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which  read  as 
follows : 

"  Sec.  4.  That  if  any  person  related  to  another  person  within  and  not  including  the 
fourth  degree  of  consanguinity  computed  according  to  the  rules  of  the  civil  low,  shall 
marry  or  cohabit  with,  or  have  sexual  intercourse  with  such  other  so  related  person, 
knowing  her  or  him  to  be  within  said  degree  of  relationship,  the  person  so  offending 
sluill  be  deemed  guilty  of  incest,  and,  on  conviction  thereof,  shaU  be  punished  hj 
imprisonment  in  the  penitentiary  not  less  than  three  years  and  not  more  than  fifteOL 
years." 
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The  only  material  change  made  in  this  section  was  the  omission  of  the  minimum 
penalty  of  three  years'  imprisonment. 

Tndiana. —  Section    4    of    the    Act    of  Alaska. —  The     crime     of     fornication 

March  3,  1887,  ch.  3&7,  (embodied  herein)  committed  in  Alaska  is  governed,  not  by 

was  held  to  he  not  in  force  on  Indian  this    section,    but   by   the   Alaska    Code. 

reservationB  where   both   parties  to  the  U.  S.  v.  Worcester,  (1910)  4  Alaska  239. 
alleged    act   are   Indians.     Eo  p.   Hart, 
(D.  C,  Ore.  19C7)   167  Fed.  130. 


Sec.  318.  [FomicatioiL]  If  any  unmarried  man  or  woman  commits  for- 
nication, each  shall  be  fined  not  more  than  one  hundred  dollars,  or  impris- 
oned not  more  than  six  months.   [35  Stat.  L.  1149,] 

This  section  was  drawn  from  an  Act  of  March  3,  18S7,  ch.  397,  §  5,  24  Stat.  L.  63d, 
which  was  repealed  by  section  341  of  this  Code,  infreij  p.  989. 

Aside  from  a  slight  transposition  of  the  words,  no  change  whatever  waa  made  in 
this  section. 


Sbo.  319.  [GertiflcatM  of  marriage;  penalty  for  failure  to  record.] 
Every  ceremony  of  marriage,  or  in  the  nature  of  a  marriage  ceremony  of 
any  kind,  whether  either  or  both  or  more  of  the  parties  to  such  ceremony  be 
lawfully  competent  to  be  the  subjects  of  such  marriage  or  ceremony  or  not, 
shall  be  certified  by  a  certificate  stating  the  fact  and  nature  of  such  cere- 
mony, the  full  name  of  each  of  the  parties  concerned,  and  the  full  name  of 
every  oflScer,  priest,  and  person,  by  whatever  style  or  designation  called  or 
known,  in  any  way  taking  part  in  the  performance  of  such  ceremony,  which 
certificate  shall  be  drawn  up  and  signed  by  the  parties  to  such  ceremony 
and  by  every  officer,  priest,  and  person  taking  part  in  the  performance  of 
such  ceremony,  and  shall  be  by  the  officer,  priest,  or  other  person  solemniz- 
ing such  marriage  or  ceremony  filed  in  the  office  of  the  probate  court,  or,  if 
there  be  none,  in  the  office  of  the  court  having  probate  powers  in  the  county 
or  district  in  which  such  ceremony  shall  take  place,  for  record,  and  shall  be 
immediately  recorded,  and  be  at  all  times  subject  to  inspection  as  other 
pnblic  records.  Such  certificate,  or  the  record  thereof,  or  a  duly  certified 
copy  of  such  record,  shall  be  prima  facie  evidence  of  the  facts  required  by 
this  section  to  be  stated  therein  in  any  proceeding,  civil  or  criminal,  in 
which  the  matter  shall  be  drawn  in  question.  But  nothing  in  this  section 
shall  be  held  to  prevent  the  proof  of  marriages,  whether  lawful  or  unlawful, 
by  any  evidence  otherwise  legally  admissible  for  that  purpose.  Whoever 
shall  willfully  violate  any  provision  of  this  section  shall  be  fined  not  more 
than  one  thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both. 
The  provisions  of  this  section  shall  apply  only  within  the  Territories  of  the 
United  States.   [35  Stat,  L.  1149.] 

This  section  was  drawn  from  the  Anti-Polygamy  Act  or  Edmunds-Tucker  Act  of 
March  3,  1887,  ch.  397,  §§  9,  10,  24  Stat.  L.  636,  which  were  repealed  by  section  341 
of  this  Code,  infra,  p.  989,  and  whidh  were  as  follows: 

"  Sec  9.  That  every  ceremony  of  marriage,  or  in  the  nature  of  a  marriage  ceremony, 
of  any  kind,  in  any  of  the  Territories  of  &e  United  States,  whether  either  or  both  or 
more  of  the  parties  to  sudi  ceremony  be  lawfully  competent  to  be  the  subjects  of  such 
marriage  or  ceremony  or  not,  shall  be  certified  by  a  certificate  stating  the  fact  and 
nature  of  such  ceremony,  the  full  name  of  each  of  the  parties  concerned,  and  the  full 
name  of  every  officer,  priest,  and  person,  by  whatever  style  or  designation  called  or 
known,  in  any  way  taking  part  in  the  performance  of  such  ceremony,  which  certificate 
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shall  be  drawn  up  and  signed  by  the  parties  to  such  ceremony  and  by  every  officer, 
priest,  and  person  taking  part  in  the  performance  of  such  ceremony,  and  shall  be  by 
the  officer^  priest,  or  other  person  solonnising  such  marriage  or  ceremony  filed  in  the 
ofiice  of  the  probate  court,  or,  if  there  be  none,  in  the  office  of  court  having  probate 
powers  in  the  countj  or  district  in  which  such  cerem<my  shall  take  place,  for  recced, 
and  shall  be  immediately  recorded,  and  be  at  all  times  subject  to  inspection  as  other 
public  records.  Such  certificate,  or  the  record  thereof,  or  a  duly  certified  copy  of  such 
record,  shall  be  prima  facie  evidence  of  the  facts  required  by  this  act  to  be  stated 
therein,  in  any  proceeding,  civil  or  criminal,  in  which  the  matter  shall  be  drawn  in 
questi(Mi.  Any  person  who  shall  willfully  violate  any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanpr,  and  shall,  on  conviciion  thereof,  be  punished 
by  a  fine  or  not  more  than  one  thousand  dollars,  or  by  imprisonment  not  longer  than 
two  years,  or  by  both  said  punishments,  in  the  discretion  of  the  court.'' 

"  Sso.  10.  That  nothing  m  this  act  shall  be  held  to  prevent  the  proof  of  marriages, 
whether  lawful  or  unlawful,  by  any  evidence  now  legally  admissible  for  that  purpose/' 

The  words  "  be  deemed  guilty  of  a  misdemeanor  "  were  omitted  and  the  language 
of  this  section  slightly  transposed;  otherwise  but  little  change  was  made. 

Sec.  320.  [Prise  fights,  bull  fights,  etc.]  Whoever  shall  voluntarily 
engage  in  a  pugilistic  encounter  between  man  and  man  or  a  fight  between  a 
man  and  a  bull  or  any  other  animal,  for  money  or  for  other  thing  of  value, 
or  for  any  championship,  or  upon  the  result  of  which  any  money  or  any- 
thing of  value  is  bet  or  wagered,  or  to  see  which  any  admission  fee  is  directly 
or  indirectly  charged,  shall  be  imprisoned  not  more  than  five  years.  The 
provisions  of  this  section  diall  apply  only  within  the  Territories  of  the 
United  States  and  the  District  of  Columbia.   [35  Stat.  L,  1150.] 

This  section  was  drawn  from  an  Act  of  Feb.  7,  1896,  ch.  12,  S  h  29  Stat  L.  5, 
which  was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which  read  aa 
follows : 

*'  [Sec.  1.]  That  any  person  who,  in  any  of  the  Territories  or  the  District  of  Ooluni- 
bia,  shall  voluntarily  engage  in  a  pugilistic  encounter  between  man  and  man  or  a  fight 
between  a  man  and  a  bull  or  any  other  animal,  for  money  or  for  other  thing  of  value, 
or  for  any  championship,  or  upon  the  result  of  which  any  money  or  any  thing  of 
value  is  bet  or  wagered,  or  to  see  which  any  admission  fee  is  charged,  either  directly 
or  indirectly,  shall  be  deemed  guilty  of  a  felony,  and  upon  conviction  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  one  nor  more  than  five  years." 

(Section  2  of  the  Act  nere  quoted  is  noted  under  the  following  section  321  of  th'i 
Code. 

But  little  change  has  been  made  in  this  section,  the  last  sentence  being  equivalent 
to  the  matter  dropped  from  the  first  part  of  it. 

The  lTnderwoo<i  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  sec.  I,  Schedule  N,  f  380,  provides 
that  photographic  films  when  admitted  to  the  United  8)tates  under  said  section  shall 
be  subject  to  such  censorship  as  may  be  ifliposed  by  the  Secretary  of  the  Treasury. 
See  Customs  Duties. 

The  Act  of  July  31,  1912,  ch.  263,  forbids  the  importation  or  interstate  transporta- 
tion by  mail,  express,  etc,  of  motion  picture  films  or  other  pictorial  representation  of 
prize  fights,  etc.,  designed  to  be  used  for  public  exhibition,    dee  Motion  PicruBEa 

Sec.  321.  [Definition  of  "  pugilistic  encounter."]  By  the  term  "  pugil- 
istic encounter/'  as  used  in  the  section  last  preceding,  is  meant  any  volun- 
tary fight  by  blows  by  means  of  fists  or  otherwise,  whether  with  or  without 
gloves,  between  two  or  more  men,  for  money  or  for  a  prize  of  any  character, 
or  for  any  other  thing  of  value,  or  for  any  championship,  or  upon  the  result 
of  which  any  money  or  anything  of  value  is  bet  or  wagered,  or  to  see 
which  any  admission  fee  is  directly  or  indirectly  charged*  [35  StcU.  L, 
1150.]  . 

This  section  is  drawn  frcmi  the  Act  of  Feb.  7«  1896,  ch.  12,  |  2,  29  Stat.  L.  5,  which 
was  repealed  by  section  341  of  this  Code,  infra,  p.  989. 
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The  only  changes  made  in  this  section  were  the  substitution  of  the  words  "  in  the 
section  last  preening"  for  the  words  "in  this- bill/'  and  the  transposition  of  the  word 
"  charged  "  to  the  end  of  the  section^  it  formerly  having  appeared,  before  the  word 
"directly/'  and  the  omission  of  the  word  "either/'  which  appeared  after  the  word 
"  charged/' 

Secti<Hi  1  of  the  Act  here  cited  is  noted  imder  the  preceding  section  320  of  this  Code. 
See  the  notes  to  said  section. 

Sec.  322.  [Train  robberies  in  territories,  etc.]  Whoever  shall  willfully 
and  maliciously  trespass  upon  or  enter  upon  any  railroad  train,  railroad 
ear,  or  railroad  locomotive,  with  the  intent  to  commit  murder,  or  robbery, 
shall  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more 
than  twenty  years,  or  both.  Whoever  shall  willfully  and  maliciously  tres- 
pass upon  or  enter  upon  any  railroad  train,  railroad  car,  or  railroad  locomo- 
tive, with  intent  to  commit  any  unlawful  violence  upon  or  against  any  pas- 
senger on  said  train,  or  car,  or  upon  or  against  any  engineer,  conductor, 
fireman,  brakeman,  or  any  officer  or  employee  connected  with  said  locomo- 
tive, train,  or  car,  or  upon  or  against  any  express  messenger  or  mail  agent 
on  said  train  or  in  any  car  thereof,  or  to  commit  any  crime  or  offense  against 
any  person  or  property  thereon,  shall  be  fined  not  more  than  one  thousand 
dollars,  or  imprisoned  not  more  than  one  year,  or  both.  Whoever  shall 
counsel,  aid,  abet,  or  assist  in  the  perpetration  of  any  of  the  offenses  set 
forth  in  this  section  shall  be  deemed  to  be  a  principal  therein.  Upon  the 
trial  of  any  person  charged  with  any  offense  set  forth  in  this  section,  it  shall 
not  be  necessary  to  set  forth  or  prove  the  particular  person  against  whom 
it  was  intended  to  commit  the  offense,  or  that  it  was  intended  to  commit 
such  offense  against  any  particular  person.     [35  Stat  L,  1150,] 

This  section  was  drawn  from  the  Act  of  July  1,  1902,  ch.  1376,  {§  1-3,  32  Stat.  Ik 
727,  which  was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which  read  as 
follows : 

"  [Sec.  1.]  That  if  any  person  shall  willfully  and  maliciously  trespass  upon  or  enter 
upon  any  railroad  train,  railroad  car,  or  railroad  locomotive,  within  any  Territory  of 
the  United  States,  or  any  place  subject  to  the  exclusive  jurisdiction  or  control  thereof, 
with  the  intent  to  commit  murder,  robbery,  or  any  unlawful  violence  upon  or  against 
any  passenger  on  said  train  or  car,  or  upon  or  against  any  engineer,  conductor,  fire- 
man, brakeman,  or  any  officer  or  employee  connected  with  said  locomotive,  train,  or 
car,  or  upon  or  against  any  express  messenger  or  mail  agent  on  said  train,  or  in  any 
such  car  thereof,  or  to  commit  any  crime  or  offense  against  any  persofi  or  property 
thereon,  such  person  shall  be  punished  by  imprisonment  not  exceeding  twenty  years, 
or  by  fine  not  exceeding  five  thousand  dollars,  or  both,  at  the  discretion  of  the  court. 

"  Sec.  2.  That  any  person  who  shall  counsel,  aid,  abet,  and  assist  in  the  perpetration 
of  an^  of  the  offenses  set  forth  in  the  preceding  section  shall  be  deemed  to  be  principals 
therein. 

"  Sbc.  3.  That  upon  the  trial  of  any  person  charged  with  any  offense  set  forth  in 
this  Act  it  shall  not  be  necessary  to  set  forth  or  prove  the  particular  person  against 
whom  it  was  intended  to  commit  the  offense,  or  that  it  was  intended  to  commit  such 
offense  against  any  particular  person.'* 

The  provisions  of  these  three  sections  have  been  combined  and  the  language  trans- 
'  posed.  The  words  "  within  any  Territory  of  the  United  States  or  any  place  subject 
to  the  exclusive  jurisdiction  or  control  thereof  "  have  been  omitted  in  view  of  section 
511  of  this  Code,  9upra,  p.  964,  two  distinct  offenses  have  been  defined,  and  punish- 
ment provided  for  each. 

For  the  provisions  of  the  Act  of  Feb.  13,  1913,  ch.  50,  relating  to  the  larceny^  etc.^ 
of  goods  in  interstate  commerce^  see  Inizbstaib  CoKMSBcaL 
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Chapter  Foubtbbn* 


CBBNBRAL  AND  gPBOIAL  PBOVISIONS 


Sec 

323.  Punishment  of  death  hy  hanging. 

324.  No  conviction  to  work  corruption  of 

blood  or  forfeiture  of  estate. 

325.  Whipping  and  the  pillory  abolished. 

326.  Jurisdiction  of  state  courts. 

327.  Pardoning  power. 

328.  Indians  committing  certain  crimes; 

how  punished. 

329.  Crimes  committed  on  Indian  reser- 

vations in  South  Dakota. 

330.  Qualified  verdicts  in  certain  cases. 
831.  Body   of  executed   offender  may  be 

ddivered  to  surgeon  for  dissection. 
332.  Who   are  principals. 


Sec. 

333.  Punishment  of  accessories. 

334.  Accessories  to  robbery  or  piracy. 

335.  Felonies  and  misdemeanors. 

336.  Murder    and    manslaughter;    place 

where  crime  deemed  to  have  been 
committed. 

337.  Construction  of  certain  words. 

338.  Omission  of  words  "  hard  labor ''  not 

to  deprive  court  of  power  to  im- 
pose. 

339.  Arrangement    and    dassification   of 

sections. 

340.  Jurisdiction   of  circuit  and  district 

courts. 


Common-law  offenses. — "  It  is  well  settled  that  there  are  no  common-law  offenses 
against  the  United  States."  U.  S.  v.  Eaton,  (1802)  144  U.  S.  677,  687,  12  S.  Ct  764, 
767,  36  U.  S.  (L.  ed.)  591,  594.  See  also  cases  cited  in  Jitdiciabt,  vol.  4,  at  p.  1001, 
under  side-head  Oommcn-ldw  jurisdiotion. 

Sec.  323.  [Puiuushineiit  of  death  by  hanging.]  The  manner  of  inflicting 
the  punishment  of  death  shall  be  by  hanging.   [35  Stat  L.  1151.] 

This  section  was  a  re-enactment,  with  no  change  whatever,  of  R.  S.  sec.  6326  (Act 
of  April  30,  1790,  ch.  9,  1  Stat  L.  119),  which  was  repeaJed  by  seetion  d41  of  this 
Code,  infra,  p.  989. 

R.  S.  sec.  5329  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  119)  was  repealed  by  Code 
section  341,  tn/ra,  p.  989,  but  its  provisions  were  not  carried  into  the  C?ode.  It  was 
as  follows : 

"  Sec.  5329.  The  benefit  of  clergy  shall  not  be  used  or  allowed,  upon  conviction  of 
any  crime  for  which  the  punishment  is  deatii." 

The  Act  of  Jan.  15,  1897,  ch.  29,  29  Stat  L.  487,  repealed  by  Code  section  341,  tnfro, 
p.  989,  provided  in  section  2  thereof,  as  follows: 

"  Sec.  %.  That  except  offenses  mentioned  in  sections  fifty-three  hundred  and  thirty- 
two,  thirteen  hundred  and  forty-two,  sixteen  hundred  and  twenty-four,  fift}-three 
hundred  and  thirty-nine,  and  fifty-throe  hundred  and  forty-five,  Revised  Statutes, 
when  a  person  is  convicted  of  any  offense  to  which  the  punishment  of  death  is  now 
specifically  affixed  by  the  laws  of  {he  United  States,  he  shall  be  sentenced  to  imprison- 
ment at  hard  labor  for  life,  and  when  any  person  is  convicted  of  an  offense  to  whidi 
the  punishment  of  death,  or  a  lesser  puniSbnent,  in  the  discretion  of  the  court,  is 
affixed,  the  maximum  punishment  shall  be  imprisonment  at  hard  labor  for  Ufe." 

With  respect  of  the  remainder  of  the  Act,  section  3  aholished  the  death  penalty  in 
all  cases  except  those  mentioned  in  the  section  enumerated  in  the  section  here  quoted, 
section  4  excepted  pending  cases,  and  offenses  conunitted  prior  to  the  i>assage  of  the 
Act,  and  furtner  provided  that  the  jury  might  qualify  their  verdict  in  such  cases 
according  to  the  provisions  of  section  1  of  the  Act  which  is  noted  under  Code,  §  330, 
infra,  p.  983,  and  section  5  is  noted  under  Code  section  328,  infra,  p.  976.  With 
respect  of  the  provisions  mentioned  in  the  section  2  here  ouoted,  R.  S.  sec.  5332  was 
embodied  in  Code  section  2,  supra,  p.  420,  and  is  noted  tnereunder;  R.  S.  sec.  1^2 
is  given  under  Abticles  of  Wab,  vol.  1,  p.  441 ;  R.  S.  sec.  1624  is  given  in  Abticles  fob 
THE  GovKBNHEiTT  OF  THE  Navy,  vol.  1,  p.  416;  R.  S.  SCO.  5339  is  embodied  in  C'<ide 
section  273,  supra,  p.  905,  and  noted  thereunder,  and  R  S.  sec.  5345  is  embodied  in 
Code  section  278,  supra,  p.  924,  and  is  noted  thereunder. 

Death  warrant. —  In  the   early   period  upon  the  point  whether  the  ccmvict  should 

of  the  government,  there  was  irregularity  be  executed  on  a  warrant  of  the  court  by 

in    the    practice    regarding    capital    sen-  which  he  was  tried,  or  of  the  President, 

tences   under  Acts  of   Congress,  that  is.  But  in  the  administration   ol  President 

*  District  of  Columbia. —  This  chapter  is  not  applicable  to  the  District  of  Columbia. 
Johnson  r.  U.  S.,  (1912)  225  U.  S.  405,  32  S.  Ct.  748,  56  U.  S.  (L.  ed.)   1142. 

Most  of  the  sections  of  this  chapter  are  continuatioms  of  the  sections  of  the  Revised 
Statutes  or  of  former  Acts  of  Congress.  Johnson  i;.  U.  6.,  (1912)  225  U.  S.  405,  32 
8.  Ct.  748,  56  U.  S.   (L.  ed.)   1142. 
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•Jackson,  it  was  determined,  and  made 
known  by  circular  from  the  office  of  the 
Attomey-Oeneral,  in  all  cases  to  leave 
the  execution  of  the  sentence  of  the  law 
to  the  discretion  of  the  court,  in  confi- 
dence that  the  courts  would  pve  a  rea- 
sonable time  for  the  interposition  of  ex- 
ecutive clemency  in  cases  where  it  ought 
to  be  interposed.  (1856)  7  Op.  Atty.- 
6en.    561. 

In  an  earlier  opinion  of  the  Attorney- 
General  than  that  above  it  was  said  that 
the  President  would  issue  death  warrants 
in  order  to  give  effect  to  the  laws  in 
cases  where  "uiey  were  necessary  by  the 
practice  of  the  state  in  which  the  sen- 
tence was  passed.  (1818)  1  Op.  Atty.- 
Gen.  228. 

Pnniahment  of  death  in  former  terri- 
tory of  Utah.— In  Wilkerson  v.  Utah, 
(1879)  99  U.  S.  130,  26  U.  S.  (L.  ed.) 
345^  it  was  held  that  duly  organized  ter- 
ritoriee  were  invested  with  legislative 
power  which  extended  to  all  rightful  sub- 


jects of  legislation  not  inconsistent  with 
the  Constitution  and  laws  of  the  United 
States.  By  virtue  of  that  power  the 
legislative  branch  of  the  territories  could 
define  offenses  and  prescribe  the  punish" 
ment  of  the  offenders,  subject  to  the  pro- 
hibition of  the  Constitution  that  cruel 
and  unusual  punishments  should  not  be 
inflicted.  By  the  law  of-  the  territory  of 
Utah  prior  to  1876,  the  punishment  of 
death  was  to  be  executed  by  the  con- 
victed person  being  shot,  hung,  or  be* 
headed.  Subsequently  the  Revised  Penal 
Code  provided  that  every  person  guilty 
of  murder  in  the  first  degree  should  suffer 
death,  without  any  regulation  as  to  the 
mode  of  executing  the  sentence,  and  the 
duty  devolved  upon  the  court  authorused 
to  pass  the  sentence  to  determine  the 
mode  of  execution  and  to  impose  the  sen- 
tence prescribed,  and  the  court  had  au- 
thority to  pass  sentence  that  the  prisoner 
be  publicly  shot. 


Seo.  324.  [No  conviction  to  work  corruption  of  blood  or  forfeiture  of 
estate.]  No  conviction  or  judgment  shall  work  corruption  of  blood  or  any 
forfeiture  of  estate.   [35  Stat,  L.  1151.] 

This  section  is  a  re-enactment,  with  no  change  whatever,  of  K.  8.  sec.  6926  (Act  of 
April  30,  1790,  ch.  9,  1  Stat.  L.  117),  which  was  repealed  by  section  341  of  t^s  Code^ 
infra,  p.  989. 

Sbc.  325.  [Whipping  and  the  pillory  abolished.]  The  punishment  of 
whipping  and  of  standing  in  the  pillory  shall  not  be  inflicted.  [35  Stat,  L. 
1151.] 

This  section  was  a  re-enactment,  with  no  change  whatever,  of  R.  S.  see.  5327  (Act 
of  Feb.  28,  1839,  ch.  36,  5  Stat.  L.  322) ,  which  was  repealed  by  section  341  of  this  Oode» 
infra,  p.  989. 


Sec.  326.  [Jurisdiction  of  state  courts.]  Nothing  in  this  Title  shall  be 
h«ld  to  take  away*,  or  impair  the  jurisdiction  of  the  courts  of  the  several 
States  under  the  laws  thereof.    [35  StQt,  L,  1151.] 

This  section  is  a  re-enactment,  with  no  change  whatever,  of  B.  S.  sec  5328  (Act  of 
March  3,  1S25,  ch.  65,  4  Stat.  L.  122) ,  which  was  repealed  by  section  341  of  this  Code, 
infra,  p.  980. 

The  words  "  this  Title,"  as  used  in  the  text,  refer  to  the  Penal  Laws,  of  which  it  is 
a  part,  whereas  the  words  "  this  Title,"  as  used  in  the  original  Bevised  Statntee  eectioiif 
referred  to  title  70,  "  Crimes,"  of  the  Revised  Statutes. 


Rule  stated. —  It  is  settled  law  that 
the  same  act  may  constitute  an  offense 
against  the  United  States  and  against 
a*  state,  subjecting  the  guilty  party  to 
punishment  under  the  laws  of  each  gov- 
ernment, and  may  embrace  two  or  more 
offenses.  Orosslev  v.  California,  (1898) 
168  U.  S.  640,  18  S.  Ct.  242,  42  U.  S. 
(L.  ed.)  610;  U.  S.  r.  Wells,  (1872)  7 
Am.  L.  Rev.  366,  28  Fed.  Cas.  No.  16,666; 
Sligh  r.  Kirkwood,  (1013)  65  Fla.  123, 
61  So.  186;  People  v.  Welch,  (18D4)  141 
'X.  Y.  266,  36  N.  E.  328,  38  A.  S.  R.  793, 
.24  L,  R.  A.  117,  affirming  ( 1893)  74  Hun 


474,  26  K.  Y.  S.  694;  People  17.  W^est- 
chester  County,  (1852)  2  Edm.  Sel.  Gas. 
(N.  Y.)    324. 

Making  certain  offenses  against  the 
laws  of  the  United  States  punishable 
does  not  prevent  the  states  from,  talcing 
hold  of  any  offenses  which  may  be  in* 
volved  that  are  contrary  to  state  laws, 
and  not  cognizable  under  Itie  United 
States  law.  Ea  p.  Houghton,  (D.  C.  Vt. 
1881)   8  Fed.  897. 

"  It  v-;oes  not  impair  the  jurisdiction 
of  the  state  court,  because  the  same 
transactions  may  constitute  a  violatioa 


974 


7  FED.  STAT.  ANN.   (2d  Bd.) 


also  of  the  federal  law."    Well  t\*  Black, 
(1916)    76  W.  Va.  686,  86  S.  B.  666. 

Perjury. —  A  witness  who  giveB  his 
testimony  in  a  case  pending  in  a  court  or 
other  judicial  tribunal  of  the  United 
States,  whether  he  testifies  in  the  presenoe 
of  that  tribunal,  or  before  any  magistrate 
or  officer  (either  of  the  nation  or  of  the 
state)  designated  by  act  of  Gongresa  for 
the  {>urpo8c,  is  accountable  for  the  truth 
of  his  testimony  to  tlie  United  States 
only;  and  perjury  committed  in  so  testi- 
fying is  an  offense  against  the  public 
justice  of  the  United  States  and  within 
the  exclusive  jurisdiction  of  the  courts 
of  the  United  States.  Testimony  taken 
with  the  single  object  of  being  returned 
to  and  considered  by  the  House  of  Repre- 
sentatives of  the  United  States  exercis- 
ing the  judicial  power,  vested  in  it  by 
the  Constitution,  of  judging  of  the  elec- 
tions of  its  members,  and  taken  before 
an  officer  designated  by  Congress  as  com- 
petent for  this  purpose  and  deriving  his 
authority  to  do  this  from  no  other  source, 
stands  upon  the  same  ground  as  testi- 
monv  taken  before  any  judge  or  officer 
of  the  United  States,  and  perjury  in  giv- 
ing such  testimony  is  punishable  in  the 
courts  of  the  United  States.  A  petf- 
.tioner  will  be  discharged  by  the  United 
States  courts  upon  writ  of  habeas  corpus 
where  it  appears  that  he  is  held  by  state 
officers  under  a  warrant  of  arrest  charg- 
ing him  with  perjury  committed  in  giving 
his  deposition  before  a  notary  puMic  in 
the  case  of  a  contested  election  of  a 
member  of  the  House  of  Representatives 
of  the  United  States.  In  re  Loney,  (1890) 
134  U.  S.  372,  10  8.  Ct.  684,  33  U.  8. 
(L.  ed.)   949. 

The  writ  of  habeas  corpus  is  a  proper 
remedy  where  a  person  has  been  con- 
victed by  a  state  court  of  an  offense 
within  the  exclusive  jurisdiction  of  the 
United  States  court.  Ex  p.  Houghton, 
(D.  C.  Vt.   1881)    8  Fed.   897. 

In  New  York  v.  Ekio,  (1894)  156  U.  S. 
89,  15  S.  Ct.  30,  39  U.  S.  (L.  ed.)  80, 
upon  a  petition  for  writ  of  habeas  corpus, 
the  court  said  that  whether  .the  offenses 
described  in  the  indictments  (false  en- 
tries in  books  of  a  national  bank)  in  the 
state  court  were  offenses  against  that 
state  and  punishable  under  its  laws,  or 
were  made  by  existing  statutes  offenses 
also  against  the  United  States  and  were 
exclusively  cognizable  by  courts  of  the 
United  States;  and  whether  the  same 
acts,  upon  the  part  of  the  accused,  could 
be  offenses  against  both  the  national  and 
state  governments  and  punishable  in  the 
judici^  tribunal  of  each  government, 
without  .infringing  upon  the  constitu- 
tional guarantv  against  being  twice  put  in 
jeopardy  of  hmb  for  the  same  offense; 
these  were  questions  whicli  the  state  court 
was  competent  to  decide  in  the  first  in- 
stance, and  if  the  final  judgment  of  the 


highest  court  of  the  state  was  adVens 
to  him,  he  could  then  invoke  the  juris- 
diction of  this  court  for  his  protection 
in  respect  of  any  federal  right  distinctly 
asserted  by  him.  In  commenting  on  and 
distinguishing  In  re  Loney,  (1890)  134 
U.  S.  372,  10  S.  Ct.  684,  33  U.  S.  (L.  ed.) 
949,  the  court  said  that  that  case  was  one 
of  urgency,  involving  in  a  substantial 
sense  the  authoritv  and  operation  of  the 
general  government.  The  effect  of  Loney's 
arrest  was  to  embarrass  one  of  the  par- 
ties in  the  contested  elciction  case  in  ob- 
taining evidence  in  his  behalf,  intimidate 
witnesses,  and  delay  the  preparation  of 
the  case  for  final  determination  by  the 
House  of  Representatives. 

When  state  courts  have  exclusive  jjnris- 
diction. —  The  state  courts  have  jurisdic- 
tion of  offenses  committed  on  all  arms 
of  the  sea,  creeks,  havens,  basins,  and 
bays,  within  the  ebb  and  flow  of  the  tide, 
when  those  places  are  within  the  body 
of  a  county,  and  when  an  assault  is  oom- 
mitted  in  such  a  place  United  States 
courts  have  no  jurisdiction.  U.  S.  v. 
Grush,  (1829)  6  Mason  290,  26  Fed. 
Cas.  No.   15,2d«. 

Offense  committed  within  body  of 
coiinty. — ^Where  an  arm  of  the  sea,  or 
creek,  haven,  basin,  or  bay,  is  so  narrow 
that  a  person  standing  on  one  shore  can 
reasonably  discern  and  distinctly  see  by 
the  naked  eye  what  is  doing  on  the  oppo- 
site shore,  the  waters  are  within  the 
body  of  a  county.  In  such  waters  it 
seems  that  the  admiralty  and  common- 
law  courts  have  concurrent  jurisdiction. 
U.  S.  V.  Crush,  (1829)  6  Mason  290,  26 
Fed.  Cas.  No.  16,268. 

Passing  counterfeit  coin. — ^The  fifth  and 
sixlJ^  clauses  of  the  eighth  section  of  the 
first  article  of  the  Constitution  invest 
Congress  with  the  power  to  coin  money, 
regulate  the  value  therec^  and  of  foreign 
coin,  and  to  provide  for  the  punishmoit 
of  counterfeiting  the  current  coin  of  the 
United  States.  The  language  of  the  Con- 
stitution is  limited  to  the  facts,  or  to 
the  faculty  in  Congress  of  coining  and 
stamping  the  standard  of  value  upon 
what  the  government  creates  or  shall 
adopt,  and  of  punishing  the  offense  of 
proaucing  a  false  representation  of  what 
may  have  been  so  created  or  adopted. 
This  does  not  prevent  the  exercise  by  the 
state  of  jurisdiction  of  the  c^^ise  of  psas- 
ing,  with  fraudulent  intent,  a  counterfeit 
coin.  Fox  r.  Ohio,  (1847)  5  How.  410, 
12  U.  R.  (L.  ed.)  213;  Ew  p.  Oeisle/, 
(N.  D.  Tex.  1882)  60  Fed.  411. 

Passing  counterfeit  bank  note.— The 
offense  of  passing  a  counterfeit  national 
bank  note,  knowing  it  to  be  counterfeited, 
is  one  within  the  exclusive  jurisdiction  of 
the  federal  courts,  and  a  person  who  has 
been  sentenced  by  a  state  court  to  im- 
prisonment on  an  indictment  chargioj^ 
such  an  offense  will  be  released  on  a  writ 
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of  habeas  corpus.  Ew  p,  Houghton,  (D.  C. 
Vt.  1881)  8  Fed.  8»7. 

Breaking  and  entering  post  office. —  In 
People 't?.  Burke,  (1910)  161  Mich.  397, 
126  N.  W.  446,  the  defendants  were  held 
properly  convicted  under  a  state  statute 
of  breaking  and  entering  a  post  office  with 
intent  to  commit  larceny  notwithstanding 
that  a  federal  statute  provided  a  punish- 
ment for  the  same  acts. 

Extortion. —  In  Sexton  v.  California, 
(1903)  189  U.  S.  319,  23  S.  Ct.  643,  47 
U.  S.  (L.  ed.)  833,  (affirming  (1901) 
132  Cal.  37,  64  Pac.  107),  it  was  held 
that  the  state  court  of  California  had  ju- 
risdiction of  an  indictment  alleging  the 
offense  of  extortion  imder  a  state  statute 
consisting  in  a  threat  to  accuse  one  of 
the  crime  of  having  in  violation  of  the 
laws  of  the  United  States-  of  America,  sold 
Rud  delivered  cigars  in  a  form  otiier  than 
.1  a  new  box  notwithstanding  that  a  fed- 
eral statute  (see  section  145,  supra,  p. 
703)    also  punished  extortion. 

Forging  draft  on  national  bank. —  The 
plaintiff  in  error,  bookkeeper  in  the  bank, 
was  convicted  <^.the  crime  of  forging  a 
draft  for  one  thousand  dollars,  purporting 
to  be  drawn  by  the  Merchants'  Nationiu 
Bank  of  Peoria  upon  the  Merchants'  Ex- 
change National  Bank  of  New  York. 
Upon  the  hearing  of  the  petition  for  writ 
of  error  the  court  held  that  the  offense 
did    not   come   within    the   operation    of 


R.  S.  sec.  5209  (see  the  title  Natioital 
Banks,  vol.  6,  p.  770)  and  that  the  state 
court  had  jurisdiction.  Hoke  v.  People, 
(1887)  122  111.  511,  13  N.  E.  823. 

Murder  committed  by  derailing  mail 
train. —  In  Crossley  r.  California,  (1898) 
168  U.  S.  640,  18  S.  Ct.  242,  42  U.  S. 
(L.  ed.)  610,  it  was  held  that  the  state 
courts  oi  California  had  jurisdiction 
under  a  st&te  statute  of  a  murder  com- 
mitted by  derailing  a  mail  train  resulting 
in  the  death  of  the  engineer. 

Perjury. —  In  the  early  case  of  Brown 
f),  U.  S.,  ( 1875)  2  Woods  428,  4  Fed.  Cas. 
No.  1,862,  it  was  held  that  perjuror  com- 
mitted in  the  course  of  a  juaicial  investi- 
gation, conducted  under  the  authority'  of 
acts  of  Congress,  was  an  offense  against 
the  public  justice  of  the  United  States, 
and  was  exclusively  cognizable  in  the 
courts  of  the  United  States. 

Robbery  on  ferryboat. — ^A  charge  of 
robbery,  alleged  to  have  been  committed 
on  board  a  ferryboat  while  on  its  way 
from  Washington,  D.  C,  to  Alexandria, 
Va.,  was  hela  cognizable  by  the  proper 
court  of  the  District  of  Columbia  for  try- 
ing common-law  offenses,  and  the  petition- 
ers, held  by  United  States  officers  upon  a 
charge  of  piracy,  based  upon  former  R.  S. 
sec  6370,  now  repealed,  would  be  released 
on  writ  of  habeas  corpus.  JBx  p.  Ballinger, 
(D.  C.  Va.  1882)  88  Fed.  781. 


Sbc.  327.  [Pardoning  power.]  Whenever,  by  the  judgment  of  any  court 
or  judicial  officer  of  the  United  States,  in  any  criminal  proceeding,  any 
person  is  sentenced  to  two  kinds  of  punishment,  the  one  pecuniary  and 
the  other  corporal,  the  President  shall  have  full  discretionary  power  to 
pardon  or  remit,  in  whole  or  in  part,  either  one  of  the  two  kinds,  without, 
in  any  manner,  impairing  the  legal  validity  of  the  other  kind,  or  of  any 
portion  of  either  kind,  not  pardoned  or  remitted.    [35  Stat,  L.  1151.] 

This  section  was  a  re-enactment,  with  no  change  whatever,  of  R.  8.  sec.  5330  (Act  of 
Feb.  20,  1863,  ch.  46,  12  Stat.  L.  666),  which  was  repealed  by  section  341  of  this  Code, 
infra,  p.  989. 


Amnesty  contrasted. —  There  is  a 
marked  difference  between  amnesty  and 
pardon.  They  are  of  different  diaracter 
and  have  different  purposes.  The  one 
overlooks  offense;  the  other  remits  punish- 
ment. The  first  is  usually  addressed  to 
crimes  against  the  sovereignty  of  the 
state,  to  political  offenses,  forgiveness  be- 
ing deemed  more  expedient  for  the  public 
Welfare  than  prosecution  and  punishment. 
The  second  condones  infractions  of  the 
peace  of  the  state.  Amnesty  is  usually 
general,  addressed  to  classes  or  even  com- 
munities, a  legislative  act,  or  under  legis- 
lation, constitutional  or  statutory,  the  act 
of  the  supreme  magistrate,  ^rdick  v. 
U.  S.,  (1916)  236  U.  S.  79,  36  S.  Ot  267, 
59  U.  S.  (L.  ed.)  476. 

Legislative  immunity  contrasted. — 
There  is  a  substantial  difference  between 


immunity  and  pardon.  The  latter  carries 
an  imputation  of  guilt;  acceptance  a  con- 
fession of  it.  The  former  has  no  such 
imputation  or  confession.  It  is  tanta- 
mount to  the  silence  of  the  witness.  It  is 
noncommittal.  It  is  the  unobtrusive  act 
of  the  law  giving  protection-  against  a 
sinister  use  of  his  testimony,  not  like  a 
pardon  requiring  him  to  confess  his  guilt 
in  order  to  avoid  a  conviction  of  it.  Bur- 
dick  V.  U.  S.,  (1916)  236  U.  S.  79,  35  S. 
Ct.  267,  59  U.  S.  (L.  ed.)  476. 

Pardon  before  conviction. — There  are  a 
number  of  opinions  by  attorneys-general  to 
the  effect  that  the  President  of  the  United 
States  h«is  the  constitutional  power  to 
pardon  ««  well  before  trial  and  convicticm 
as  aftemard;  but  it  is  a  power  only  to 
be  exercised  with  reserve,  and  for  excep- 
tional considerations,  (1853)  6  Op.  Atty,- 
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Gen.  20;  (1829)  2  Op.  Atty.-Gen.  275j 
(1820)    1  C)p.  Atty.-Gen.  341. 

But  in  Burdick  v,  U.  S.,  (1915)  23«  U. 
8.  79,  as  S.  Ct.  267,  59  U.  S.  (L.  ed.)  476, 
it  is  left  an  open  question  whether  the 
President  could  pardon  a  person  before 
]u«  conviction. 

Remission  of  fine. —  In  U.  S.  v.  Lukins, 
(1841)  26  Fed.  Gas.  No.  15,638,  the  de- 
fendant was  convicted  and  sentenced  *'  to 
six  months  imprisonment,  to  pay  a  fine 
of  one  hundred  and  fifty  dollars,  and  the 
costs  of  prosecution."  The  President 
granted  a  pardon,  reciting  '*  that  Nathan 
Lukins  was  confined  in  the  gaol  of  Phila- 
delphia under  sentence  of  the  circuit  court 
of  the  United  States,  whereby  he  was 
bound  to  pay  a  pecuniary  fine  to  the 
United  States,  and  to  stand  committed 
until  the  fine  and  costs  should  be  fully 
satisfied,"  and  proceeding  to  state  that 
the  President  "  remits  the  fine  aforesaid ; 
.hereby  ruling  and  requiring  that  Nathan 
Lukins,  on  payment  of  the  costs  of  prose- 


cution, be  forthwith  discharged  from  im- 
prisonment." At  the  foot  of  the  record  of 
conviction,  whidi  had  been  transmitted  t^ 
the  executive,  was  written  by  the  Presi- 
dent :  "  Let  the  fine  be  remitted  on  pav- 
ment  of  costs."  The  court  said:  "The 
intention  of  the  president  is  manifest,  it 
was  to  remit  the  fine  onlv.  The  faie  onlv 
being  pardoned,  the  president  cannot  order 
the  prisoner  to  be  discharged  from  the 
residue  of  the  sentence.  If  he  pardons 
generally,  remission  of  fine  and  disdiarge 
follow,  of  course.  But  if  the  pardon  an* 
ply  only  to  the  fine,  an  order  to  discharge 
from  imprisonment  will  not  justify  the 
marshal  in  discharging  the  prisoner." 

Remission  of  fine  after  death. — Where 
a  sentence  to  pay  a  fine  has  been  imposed, 
and  the  defendant  dies  without  having 
paid  the  fine,  the  President  has  the  power 
to  remit  the  fine,  and  so  relieve  the  prop- 
erty of  the  decedent  from  liability  to  exe- 
cution to  satisfy  the  sentence.  Cald{well*B 
Case,  (1864)   11  Op.  Atty.-Gen.  35. 


Sec.  328.  [Indians  committing  certain  crimes;  how  pnnished.]    All 

Indians  committing  against  the  person  or  property  of  another  Indian  or 
other  person  any  of  the  following  crimes,  namely  —  murder,  manslaughter, 
rape,  assault  with  intent  to  kill,  assault  with  a  dangerous  weapon,  arson, 
burglary,  and  larceny,  within  any  Territory  of  the  United  States,  and 
either  within  or  without  an  Indian  reservation,  shall  be  subject  therefor 
to  the  laws  of  such  Territory  relating  to  said  crimes,  and  shall  be  tried 
therefor  in  the  same  courts  and  in  the  same  manner  and  shall  be  subject 
to  the  same  penalties  as  are  all  other  persons  charged  with  the  commission 
of  said  crimes,  respectively ;  and  the  said  courts  are  hereby  given  jurisdic- 
tion in  all  such  cases.*  And  all  such  Indians  committing  any  of  the  above- 
named  crimes  against  the  person  or  property  of  another  Indian  or  other 
person  within  the  boundaries  of  any  State  of  the  United  States,  and  within 
the  limits  of  any  Indian  reservation,  shall  be  subject  to  the  same  laws,  tried 
in  the  same  courts  and  in  the  same  manner,  and  be  subject  to  the  same 
penalties  as  are  all  other  persons  committing  any  of  the  above  crimes 
within  the  exclusive  jurisdiction  of  the  United  States :  Provided,  That  any 
Indian  who  shall  commit  the  offense  of  rape  upon  any  female  Indian  within 
the  limits  of  any  Indian  reservation  shall  be  imprisoned  at  the  discretion 
of  the  court.     [35  Stat,  L.  1151.] 

This  section,  down  to  the  proviso,  was  drawn  from  an  Act  of  March  8,  1886,  ch.  341, 
I  9,  23  Stat.  L.  385,  which  was  repealed  by  section  341  of  this  Code,  infra,  p.  980. 
The  only  changes  were  the  insertion  of  the  words  "  assault  with  a  dangerous  weapon  * 
in  the  first  sentence,  the  insertion  of  the  word  "named"  between  the  words  "above" 
and  "  crimes  "  near  the  beginning  of  the  second  sentence,  and  the  insertion  of  the 
word  "  be  "  between  the  words  "  and  *'  and  "  subject "  preceding  the  words  **  to  the 
same  penalties  "  where  they  last  appear  before  the  proviso. 

Tlie  proviso  of  the  section  was  drawn  from  the  Act  of  Jan.  15>  1897,  ch.  29,  {  5,  29 
Stat.  L.  487,  which  was  repealed  by  section  341  of  this  Code,  tn/ro,  p.  989,  and  the 
first  sentence  of  which  waa  as  follows: 

"  Sec.  5.  That  any  Indian  who  shall  commit  the  offense  of  rape  within  the  limiU 
of  any  Indian  reservation  shall  be  pimished  by  imprisonment  at  the  discretion  of  the 
court." 

The  second  sentence  of  the  section  here  quoted  repealed  so  much  of  the  previously 
cited  Act  of  March  3,  1885,  ch.  341,  §  9,  as  was  inconsistent  therewith*    As  carri^ 
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iu  the  proTiso  of  the  text,  the  only  material  change  in  thiis  sentence  was  the  insertion 
of  the  words  "  upon  any  female  Indian." 
Provisions  relating  to  assault  and  arson  in  the  Indian  country  were  made  by  R.  S. 
2142  and  2143,  given  in  Indians,  voL  3,  p.  809. 


n. 
ni. 

IV. 

V. 

VI. 

VII. 

vin. 

IX. 


Constitutionality,  scope  and  effect, 

977 
Indians,  977 
Indian  reservation,  978 
Laws  of  territories,  980 
Crimes  enumerated,  980 
Proviso,  981 
Indictment,  981 

Conclusiveness  of  judgment,  961 
Review,  981 


L  Constitutionality,  Scope  aitd  Effb»t 

Constitutionality. —  This  Act  is  consti- 
tutional in  both  parte  thereof.  U.  S.  v, 
Kagama,  (1886)  118  U.  S.  376,  6  S.  Ct. 
1100,  30  U.  S.  (L.  ed.)  228. 

Scope  and  effect. — ''  The  United  States, 
prior  to  the  act  of  congress  of  Inarch  S, 
1885  (23  U.  S.  Stat,  at  L,  ch.  341),  in 
mattere  jurisdictional  of  the  person  and 
property  of  the  Indians,  determined  its 
relation  to  the  tribes  by  treaty  rights. 
This  act  was  a  departure  from  the  treaty 
method  of  dealing  with  them  in  that  par- 
ticular, and  was  declaratory  of  the  right 
of  the  United  States  to  assume  juris- 
diction, and  also  of  the  right  to  adopt  the 
laws,  and  confer  jurisdiction  upon  the 
courts,  of  a  territory  of  the  United  States 
as  to  certain  crimes  when  committed  by 
an  Indian  against  the  person  or  property 
of  an  Indian  or  other  person 'upon  a  reser- 
ration.  .  .  .  The  effect  of  the  act  of 
March  3,  1886,  was  confined  to  acts  of 
a  criminal  character,  committed  by  an 
Indian,  a  member  of  some  tribe,  and  com- 
mitted within  the  limits  of  a  reservation. 
It  did  not  interfere  with  the  process  of 
the  state  courts  within  the  reservation, 
nor  with  the  operation  of  the  state  laws 
upon  the  white  people  found  therein/' 
Tn  re  Now-ge-ahuoK,  (1004)  00  Kaa.  410, 
W  Pac.  877. 

"  This  law  changed  the  practice  as  to 
the  prosecution  of  crimes  committed  on 
indian  reservatione,  both  in  the  territories 
and  in  the  states.  Prior  to  this  act,  as 
we  have  before  stated,  it  was  the  universal 
practice  to  prosecute  ofTenees  committed 
on  an  Indian  reservation  within  the  bor- 
ders of  a  state  in  the  state  courts,  and  to 
proeecute  all  crimes  committed  on  a 
reservation  in  a  territory  in  the  United 
States  courts.  This  act  gives  the  United 
States  courts  jurisdiction  to  punish  the 
offenees  of  murder,  manalaughter,  rape, 
assault  with  intent  to  kill,  arson,  burglary 
and  larceny,  when  comraittod  by  an  Indian 
on  an  Indian  reservation  in  a  state,  and 
confers  upon  the  territorial  courts  the 
jurisdiction  to  punish  Indians  committing 
either  of  such  crimes  on  an  Indian  reser- 
vation in  a  territory.  But  it  makes  no 
change  in  the  law  as  to  crimes  committed 
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by  persons  other  than  Indians  on  Indian 
reservations."  Goodson  v,  U.  S.,  (1898) 
7  Okla.  117,  54  Pac.  423. 

This  Act  makes  all  Indians  amenable  to 
the  criminal  laws  of  the  United  States, 
and  subject  to  the  jurisdiction  of  its 
courts  for  all  offenses  designated  in  said 
Act,  committed  against  uie  person  or 
property  of  any  other  Indian,  or  any  other 
person.  In  re  Sah  Quah,  (D.  C.  Alaska 
1886)  31  Fed.  327.  Kitto  v.  State,  (1916) 
98  Neb.  164,  152  N.  W.  380,  L,  R.  A. 
1916F  587. 

Notice  to  Indians  of  the  provisions  of 
the  Act  of  March  3,  1885  now  incor^ 
ponated  in  this  section  was  held  unneces- 
sary to  its  taking  effect  in  U.  S.  17.  Whaley, 
(S.  D.  Oal.  1888)   37  Fed.  145. 

Kffect  on  R.  S.  sees.  2145,  3146. — As  1^ 
the  effect  of  this  section  on  K.  S.  sees. 
2145,  2146,  see  the  title  Indians,  voL  Z, 
pp.  810,  812. 

n.  Indians 

In  general. — The  Act  gives  to  the 
United  States  courts  no  jurisdiction  of 
offenses  committed  on  an  Indian  reser- 
vation unless  the  offender  be  an  Indian. 
U.  S.  f?.  Hadley,  (C.  C.  Wash.  1900)  90 
Fed.  437;  U.  S.  r.  Logan,  (C.  C.  Ore. 
1900)   105  Fed.  240. 

•Where  the  offender  is  other  than  an 
Indian,  the  general  provisions  of  the 
United  States  statutes  have  application, 
under  R.  S.  sec.  2145  (see  the  title  In- 
dians, vol.  3,  p.  810).  U.  S.  V,  Ewing, 
(D.  C.  S.  D.  1891)  47  Fed.  809. 

"  That  the  state  courts  have  jurisdiction 
over  offenses  committed  by  parties  oth^ 
than  Indians  on  Indian  reservations  is, 
we  think,  well  established;  and  this  gen- 
eral rule  is  not  affected  by  a  provision  in 
the  Enabling  Act  of  a  state  taking  ae- 
count  of  Indian  lands  or  Indian  reser- 
vations within  the  territory  or  providing 
that  such  Indian  lands  should  remain  un- 
der the  absolute  jurisdiction  and  contr<J 
of  the  Congress  of  the  United  States. 
Draper  v.  U.  S.,  [1896]  1«4  U.  S.  240,  17 
S.  Ct.  107,  41  U.  S.  (L.  ed.)  419.  In  the 
case  of  U.  S.  v.  McBratney,  [1882]  104 
U.  S.  621,  26  U.  S.  (L.  ed.)  869,  the  Su- 
preme Ck)urt  of  the  United  States  said: 
'  Whenever,  upon  the  admissicm  of  a  state 
into  the  Union,  Congress  has  intended  to 
except  out  of  it  an  Indian  reservation,  or 
the  sole  and  exclusive  jurisdiction  over 
that  reservation,  it  has  done  so  by  ex- 
press wordi^.  The  Kansas  Indians,  [1867] 
5  Wall.  737,  [18  U.  S.  (L.  ed.)  667];  U. 
S.  !?.  Ward,  [1863]  Woolw.  17,  [28  Fed. 
Cae.  No.  16,639].*  In  that  ease  it  was 
held  that  a  state,  by  its  admission  into 
the  Union  upon  an  equal  footing  with  the 
original  states,  hadj  without  an  exception 
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express]^'  act  forth  in  the  Knahling  Ad 
of  admisBion,  criminal  jurisdiction  over 
its  own  citizenH  and  persons  other  than 
Indians  on  reservations  throughout  the 
whole  of  the  territory  within  its  limits, 
including  an  Indian  reservation,  even 
where  such  reservation  existed  prior  fo 
the  organization  and  admission  of  the 
state.  This  decision,  however,  took  into 
account  9uch  exceptions  as  might  arise  by 
reason  of  the  express  declaration  on  the 
part  of  Congress  made  in  contemplation 
of  existing  treaties  entered  into  between 
the  Indians  and  the  government  prior  to 
the  admission  of  the  state.  Such  a  con- 
dition does  not  exist  in  the  case  at  bar." 
In  re  Crosby,  (1915)  38  Nev.  389,  149 
P«c.  989. 

White  persons. —  The  federal  courts 
have  no  jurisdiction  under  this  act  of  the 
prosecution  of  one  white  person  for  killing 
another  white  person.  U.  S.  v.  La  Plant, 
(D.  C.  S.  D.  1911)  200  Fed.  92. 

Who  is  an  "  Indian."- ~  In  U.  S.  r. 
Gardner,  (E.  D.  Wis.  1911)  189  Fed.  690, 
which  was  a  case  brought  under  this  sec- 
tion, the  court  said:  "  The  first  contenticMi 
of  the  defendant  is  that  he  is  not  an 
Indian  within  the  meaning  of  the  statute; 
that  his  father  was  a  white  man,  ^nd  that 
his  mother  was  d  part  blood  Indian  who 
was  never  enrolled  in  the  tribe.  There 
is  no  virtue  in  this  contention.  The  de- 
fendant is  a  mixed  blood  Indian  who  for 
manv  years  has  been  enrolled  as  a  member 
of  the  Rockbridge  and  Muiisee  tribe  in 
Wisconsin,  and  recognised  as  such  by  the 
tribe  and  by  the  government.  As  8u6h 
Indian,  so  enrolled,  he  became  an  allottee. 
For  many  years  he  had  lived  within  the 
limits  of  the  reservation  which  was  under 
the  care  of  an  Indian  agent  and  policed 
by  the  Indian  police.  The  situation  as 
to  blood  and  enrollment  was  almost  iden- 
tical in  State  t?.  Campbell,  (1893)  53  Minn. 
364,  56  N.  W.  653,  21  L.  R,  A.  169,  and  it 
was  held  that  Belonge  was  an  Indian 
within  the  meaning  of  the  '  crimes  act,'  so 
called.  Under  these  circumstances,  the  de- 
fendant cannot  be  heard  to  say  that  he  is 
not  an  Indian  within  the  meaning  of  the 
statute." 

The  son  of  a  negro  father  and  an  Indian 
mother  is  not  an  Indian  within  the  mean- 
ing of  thi«  Act.  U.  S.  r.  Ward,  (S.  D. 
Cal.  1890)  42  Fed.  320. 

Where  the  half-breed  children  of  un- 
married Indian  mothers  are  never  recog- 
nized by  their  white  parents,  but  are  left 
to  grow  up  among  Indians  and  live  as 
Indians,  they  are  as  much  the  subject  of 
governmental  concern,  as  Indians  of  full 
blood;  but  when  bom  under  the  sanction 
of  marriage  and  recognized  by  their 
fathers,  and  separated  from  their  tribal 
relations,  thev  are  entitled  to  all  the 
rights,  privileges,  and  immunities  of  citi- 
zens. U.  S.  r.  Hadley,  (C.  C.  Wash.  1900) 
99  Fed.  437, 


But  in  U.  S.  V.  Sanders,  (1847) 
llempst.  483,  27  Fed.  Cas.  No.  16,220,  ii 
w«s  said  that  the  child  of  an  Indian 
woman  must  be  considered  an  Indian, 
whether  the  father  be  an  Indian  or  a 
white  man. 

Indians  not  maintaining  tribal  relatioM 
were  held  to  be  not  affected  by  the  Act  of 
March  3,  18|^5.  St|ite  v.  Howard.  (1903) 
33  Wash.  iTSO,  74  Pac.  382;  SState  c. 
Smokalem,  (1905)  37  Wash.  91,  79  Pac. 
603;  State  t?.  Williams,  (1895)  13  Waflh. 
335,  43  Pac.  15. 

State  courts  have  no  jurisdiction  over 
the  Indians  within  the  state,  and  on  tbdr 
reservation,  tor  crime  committed  by  and 
against  each  other,  so  long  as  they  main- 
tain their  tribal  relations.  Ex  p,  Croaa, 
(1886)   20  Neb.  417,  30  N.  W.  428. 

In  a  prosecution  for  murder,  the  jurii- 
dictioQ  of  the  court  was  challenged  oa  the 
ground  that  the  defendant  and  deceased 
were  Indians;  that  the  crime  was  com- 
mitted, on  a  reservation,  and  that  the 
proof  did  not  show  that  defendant  had 
severed  his  tribal  relations.  While  the 
first  two  points  were  sustained  by  evi- 
dence, the  defendant's  own  testimony  aa 
to  the  latter  was  that  he  was  not  by 
birth  a  member  of  the  tribe  on  whose 
reservation  the  crime  was  committed; 
nor  did  he  show  that  he  had  in  any  other 
manner  become  allied  with  that  tribe,  or 
that  he  ever  Hved  wiihin  the  limits  of 
the  reservation,  but  that  he  bad  lived 
for  a  number  of  years  with  members  of 
his  own  family,  am<nig  wiiite  pec^le,  and 
away  from  luiy  Indian  tribe  or  reserva- 
tion. It  was  held  to  show  that  the  de- 
fendant sustained  no  tribal  relation. 
State  V.  Howard,  (1903)  88  Wash.  250, 
74  Pac.  382. 

Citisenship  ol  In4i|in  $»  cffAPtteg  his 
liahiUty.—  Xhe  jurisdiction  of  the  federal 
courts  over  the  crime  of  murder  com- 
mitted by  Injdians  on  an  Indian  reserva- 
tion is  not  affected  by  the  citizenship  of 
t^e  defendant.  Apapfu  v.  U.  S.,  (1914) 
233  U.  S.  587,  34  S.  Ct.  70#,  58  U.  a 
(L.  ed.)  1104. 

When,  on  scire  faciM  Qp  a  fosfeitel 
recognisance,  1;^e  record  did  not  difdoie 
that  the  accused  was  an  Indian  or  that 
he  stole  the  property  charged  from  an- 
otlier  Indian,  it  was  held  that  he  was 
not  subject  to  this  section.  HolJister  €. 
U.  S.,  (C.  C.  A.  8th  CSr.  1906)  145  Fed. 
773,  76  C.  C.  A.  337. 

III.  Indian   Rsbbbvateon 

In  general  —  ReMtrictUm  on  poi0«r  of 
state. —  By  this  Act,  Congress  nas  enu- 
merated all  the  acts  which,  in  its  judg- 
ment, should  be  crimes  when  committed 
by  Indians,  and  the  state  cannot  extend 
its  criminal  laws  over  Indians  on  reser- 
vations within  its  boundaries.  State  r. 
Campbell,  (1893)  53  Minn.  354,  56  K.  W. 
553,  21  L.  R:  A.  169;  In  re  Bladcbird, 
(W.  D.  Wis.  1901)    109  Fed.  139, 
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But  lui  Indian  is  aubject  to  ^tate  laws 
and  amenable  to  tlie  juriadietion  of  atate 
courts  for  uiTenseK  crmipiitted  outside  tbe 
limits  of  his  reservation.     Pablo  v.  Peo- 

£le,  (1896)   23  Colo.  134,  46  Pac.  ,636,  37 
u    R.    A.    636;    State   v.   Spotted   Hawk, 
(1899)     22    Mont.    33,    55    Pac.     1026; 
State  i\  Utile  Whirlwind,  (1899)  22  Mont. 
425,  56  Pbc.  820. 

Crimea  committed  on  Ijidian  renerva- 
tiQn  within  the  state  of  New  York  are 
•ubject  to  the  jurisdiction  of  federaj 
courts.  People  r.  Daley,  (1914)  212 
>\  Y.  183,  105  X.  E.  1048,  Ann.  Cas. 
191 5D  367. 

Tuscarora  reservation. —  In  People  c. 
Daly,  (1912)  78  Misc.  657,  188  N.  Y.  S. 
817,  it  was  held  that  the  Tuscarora  reser- 
vation in  New  York  was  not  an  **  Indian 
reeervation"  within  the  meiining  ckf  this 
section,  as  the  Tuscarora  Indians  came 
originally  from  North  Carolina  and  pux- 
ehaaed  the  lands  known  its  their  reser- 
vation from  the  Seneca  Nation  of  In- 
dians and  the  Holland  Land  Company. 
The  court  said :  "  It  does  not  appear 
that,  aa  in  the  case  of  the  western  In- 
diana, the  United  States  Crovernoaent  ever 
settled  th«n  on  such  lands  or  set  i^e 
same  apart  for  their  use.  An  Iii^iaA 
reservation  within  the  meaning  of  the 
act  of  March  3,  1885  (now  U.  S.  Crijqi. 
Code,  S  328,  Act  of  March  4,  1909), 
above  auoted,  may  be  defined  as  bei^g  'a 
part  of  the  public  domain  set  apart  by 
proper  authority  for  the  use  and  occupa- 
tion of  a  tribe  or  tribes  of  Indians.  It 
may  be  set  apart  by  act  of  congress,  by 
treaty  or  by  executive  order.'  Forty- 
three  Cases  *Cognac  Brandy,  etc.,  [C.  C. 
Minn.  1882J  14  Fed.  539.  It  was  said 
in  the  ca«e  of  U.  S.  v.  Thomaa,  L1894] 
151  U.  S.  577,  585,  [14  S.  Ct.  4^6,  38 
U.  S.  (L.  ed.)  .276],  decided  long  aftor 
the  relator's  leading  case  of  U.  S.  v. 
Kagama,  [1886]  118  U.  S.  375,  [6  S.  Ct. 
1109,  30  U.  S.  (L.  ed.)  228],  that  *The 
Indians  of  the  country  are  considered 
as  ijne  wards  of  the  nation,  and  whenever 
the  United  States  set  apart  any  land  of 
their  own  as  an  Inaian  reservation, 
whet}\er  within  a  state?  or  territory,  tl^ey 
have  full  autliority  to  pass  such  laws  and 
authorise  auoh  mefiaures  as  may  be  neces- 
sary to  give  these  people  full  protection 
in  their  nersons  and  property,  and  to 
punifili  all  offenses  agam^  them  or  by 
them  within  such  reservation.'  If  a  tribe 
of  Indians  purchases  its  own  domain  and 
voluntarily  locates  itseU  thereon,  the 
tract  48  not  a  *  reservation,'  nor  outside 
the  sovereignty  and  jurisdiction  of  the 
state.  The  policy  of  the  state  has  been 
to  extend  its  civil  and  criminal  jurisdic- 
tion over  the  Tuscarora  '  reservation  '  and 
to  me  this  policy  seems  wise  and  proper, 
in  the  interests  of  law  and  order,  for  the 
protection  of  the  Indians  themselves  and 
for  the  preservation  of  the  public  peace." 
Kight  of  way. —  An  ''  Indian  reserva- 


tion "  does  not  include  the  right  of  way 
of  a  railroad  conipany  running  through 
the  reservation.  jRx  p»  Tilden,  (D.  C. 
Idaho  1914)  218  Fed.' 920;  State  f.  Til- 
den, (1915)  27  Idaho  262,  147  Pac.  1056. 

School  l^nds  ceded  to  state. —  This  Act 
does  not  apply  to  crimes  committed  within 
portions  of  reservations  ceded  to  a  state 
for  the  use  of  schools  and  afterwards  sold 
by  the  state.  U.  S.  f.  Thomas,  (W.  D. 
Wis.  1891)  47  Fed.  488. 

Indian  allottees. —  It  has  been  liold  that 
the  jurisdiction  of  federal  courts  over 
crimes  committed  by  Indians  on  Indian 
reservations  is  not  abandoned  by  Act  of 
Feb.  8,  1887,  i  6  (see  the  title  Indians, 
vol.  3,  p.  830),  which  provides  that  In- 
dians to  whom  lands  have  been  allotted 
shall  be  subject  to  the  laws  of  the  state 
in  which  they  reside.  State  i?.  Columbia 
George,  (1^10)   39  Ore.  127,  65  Pac.  604. 

But  there  is  authority  that  the  Act 
of  Congress  of  Feb.  8,  1887  (24  U.  8.  Stat. 
L.,  ch.  119),  providing  for  the  allotment 
of  lands  constituting  a  reservation  to  the 
Indiane  in  severalty  and  the  issuing  of 
patents  to  the  allottees  therefor,  anii  fur- 
ther providing  that,  upon  the  completion 
of  said  allptipents  and  the  issuing  of  pat- 
ents to  each  of  the  allottees  constituting 
.the  tribe,  each  allottee  should  have  the 
benefit  'of,  and  be  subject  to,  the  laws, 
both  civil  and  criminal,  of  the  state  in 
which  J|ie  might  reside,  confers  jurisdic- 
tion on  the  state  courts  to  try  and  pun- 
ish ah  allottee  for  any  violation  of  the 
laws  of  the  state,  though  the  offense  oom- 
xnitted  be  one  against  the  person  or  prop* 
erty  of  ftn  Indian  or  other  person  within 
the'  limits  of  an  Indian  reservation.  In 
re  Xow-ge-j^iuck,  (1904)  efi  Kan.  410,  76 
Pac.  877. 

This  seotion  does  not  apply  to  Indians 
whose  reservation  was  thrown  open,  and 
who  received  allotments,  under  the  pro- 
visions of  the  Act  of  Congress  of  Feb.  8, 
1887,  known  as  the  Dawes  Act,  prior  to 
the  amendment  of  that  Act  by  the  Act 
of  Congress  of  May  S,  1906,  ch.  2348,  34 
Stat.  L.  182.  State  v.  Lott,  (1912)  21 
Idaho  646,  123  Pac.  491. 

Land  within  the  Tulalip  Indian  reser- 
vation, in  the  state  of  Washington,  al- 
lotted and  patented  in  severalty,  pursu- 
ant to  the  treaty  with  the  Omahas  of 
March  16,  1854,  10  Stat.  L.  1043,  and 
the  treaty  of  Point  Elliot  of  Jan.  22,  1855, 
12  Stat.  L.  927,  which  providje  for  a  con- 
ditional alienation  only,  is  not,  by  reason 
of  such  allotment  and  patent,  excepted 
from  the  reservation,  so  as  to  defeat  the 
exclusive  jurisdiction  of  the  federal  courts 
under  this  section  of  crimes  committed 
on  such  land  by  one  Indian  upon  the  per- 
son of  another.  U.  S.  r.  Celestine,  (1909) 
216  U.  S.  278,  30  S.  Ct.  93,  54  U.  S.  (L. 
ed.)    195. 

"  We  are  unable  to  find  any  decision 
holding  that  an  offense  committed  by  one 
Indian  against  another  Indian  on  an  In- 
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dfian  allotment  upon  the  public  domain 
outside  the  boundaries  ana  limits  of  an 
Indian  reservation,  and  within  the  limits 
of  a  state,  is  within  the  exclusive  jnris- 
diction  of  the  United  States  courts.  Every 
decision  cited  by  appellant  is  based  upon 
the  fact  that  the  otlense  under  considera- 
tion was  committed  by  one  Indian  against 
another  Indian  within  the  boundaries  and 
limits  of  an  Indian  reservation,  over 
which  the  United  States  and  the  courts 
thereof  have  exclusive  jurisdiction.  .  .  . 
In  the  case  of  United  States  v.  Kagama, 
the  necessary  inference  to  be  drawn  from 
tlie  language  of  the  court  in  construing 
the  act  of  Congress  of  March  3,  1885  (c. 
341,  23  Stat.  362),  is  that  an  offense 
committed  by  one  Indian  against  another 
Indian,  not  on  the  reservation,  that  the 
state  court  has  jurisdiction;  and  that 
case  has  been  frequently  cited  by  courts 
of  last  resort  as  sustaining  the  jurisdic- 
tion of  the  state  court."  Ex  p.  Moore, 
(1911)  28  S.  D.  339,  133  N.  W.  817,  Ann. 
Cas.  19UB  648. 

Burden  of  proof. —  The  burden  is  on  an 
Indian,  accused  by  the  state  of  an  offense 
against  another  Indian,  to  show  that  the 
offense  was  committed  on  a  reservation, 
so  as  to  give  the  federal  courts  exclusive 
jurisdiction,  under  the  express  terms  of 
this  section.  State  v.  Buckaroo  Jack, 
( 1908)   30  Nev.  326,  96  Pac.  497. 

Evidence. —  That  a  homicide  occurred 
at  a  house  about  a  quarter  of  a  mile 
from  an  Indian  day  school  was  held  to  be 
insufficient  to  show  that  it  occurred  on  a 
reservation.  State  v,  Buckaroo  Jack, 
(1908)   30  Nev.  326,  96  Pac.  497. 

IV.  Laws  of  Terkitobibs 

By  this  statute,  the  Indians  are  sub- 
jected, not  to  the  criminal  laws  of  the 
United  States,  but  to.  the  laws  of  the 
territory.  The  statute  does  not  even  de- 
fine the  crimes  enumerated,  but  this  must 
be  governed  by  the  laws  of  the  territory, 
so  far  as  they  furnish  any  definition  of 
the  crime.  Territorial  courts,  when  try- 
ing these  crimes,  sit  as  territorial  courts 
only,  and  not  as  United  States  courts. 
Gon-shay-ee,  Petitioner,  (1889)  130  U.  S. 
343,  9  S.  Ct.  642,  32  U.  S.  (L.  ed.)  973. 

V.   CBIME8  ElTUlOaULTBD 

Arson. —  This  section  uses  the  term 
"  arson  "  in  its  common-law  meanii^^  and 
is  in  effect  an  extension  of  the  provisions 
of  E.  8.  sec.  6385  (now  section  285  of 
the  Penal  Laws  set  out  aupra,  p.  933), 
punishing  the  offense  of  arson  within  a 
fort,  dockyard,  etc.,  to  the  same  offense 
committed  by  an  Indian  on  a  reservation; 
and  an  indictment  charging  an  Indian 
with  the  burning  of  a  "  building "  on  a 
•-ftservation,  not  averred  to  have  been  a 
dwelling  hou.se,  nor  occupied  as  such,  does 
not  state  an  offense  thereunder.  U.  S.  <?. 
C^ardish,  (E.  p.  Wis.  1906)   143  Fed.  640. 


Assault. —  Neither  this  Act,  nor  any 
other  United  States  statute,  provides  for 
the  puniedmient  of  the  crime  of  simple 
assault  or  assault  with  intent  to  commit 
murder  in  any  such  place  as  an  Indian 
reservation.  U.  S.  r.  Bamaby,  (C.  C. 
Mont.    1892)    61    Fed.   20. 

The  crime  of  assault  by  defendant,  an 
allottee  Indian  in  Nebraska,  and  within 
the  limits  of  an  Indian  reservartion,  not 
being  one  reserved  by  any  Act  of  Oon- 
gross  to  the  jurisdiction  of  the  federal 
courts,  is  within  the  jurisdiction  of  the 
courts  of  that  state.  Kitto  v.  State, 
(1916)  9S  Neb.  164,  162  N.  W.  380, 
L.  R.  A.  1916F  687. 

Assault  with  intent  to  commit  rape.— 
The  crime  of  assault  with  intent  to  com- 
mat  rape  is  not  provided  for  in  this  Act 
or  in  any  United  States  statute;  and, 
where  committed  by  an  Indian  upon  an 
Indian  is  not,  under  R.  S.  sec.  2146  (see 
vol.  3,  p.  812),  within  the  jurisdiction  of 
the  United  States  courts.  U.  S.  i-.  King, 
(E.  D.  Wis.  1897)  81  Fed.  625.  But  see 
now  as  to  assault  with  intent  to  commit 
rape,  section  276,  supra,  this  title,  p.  918. 

Larceny  committed  on  an  Indian  reser- 
vation by  one  Indian  against  the  prop- 
erty of  another  is  punishable  only  in  the 
federal  courts.  State  r.  Condon,  (1914) 
79  Wash.  97,  139  Pac.  871. 

Mnrder.— In  Donnelly  t?.  U.  S.,  (1913) 
228  U.  S.  243,  33  S.  Ct.  449,  57  U.  S. 
(L.  ed.)  820,  Ann.  Cas.  1913E  710,  it 
was  insisted  t^at  this  section  constitutes 
the  only  legislation  of  C!ongress  providing 
for  punishing  the  crime  of  murder  when 
committed  upon  an  Indian  within  the 
limits  of  an  Indian  reservation,  and  that 
it  operated  to  repeal  section  2145,  but 
the  court  said:  ''This  argument  is 
plainly  untenable.  The  act  of  1885,  of 
itself,  provides  for  the*  punishment  of 
crimes  committed  by  Indians  only.  So 
far  from  impliedly  repealing  §  2145,  Rev. 
Stat.,  it  manifestly  repeals  in  part  the 
limitation  that  was  imposed  by  §  2146 
upon  the  effect  of  S  2146.  It  was  pointed 
out  by  thie  court  in  Ea  p.  Crow  Dog, 
(1883)  109  U.  S.  566,  571,  [3  S.  Ct.  396, 
27  U.  S.  (Lr.  ed.)'  1030],  that  *The  pro- 
visions now  contained  in  §{  2145  and 
2146  of  the  Revised  Statutes  were  first 
enacted  in  {  26  of  the  Indian  Intercourse 
Act  of  June  30,  1834,  4  Stat.  729,  733, 
c.  161.  Prior  to  that,  by  the  Act  of 
May  19,  1796,  1  Stat.  469,  c.  30,  and  the 
Act  of  March  30,  1802,  2  Stat  139,  c.  13, 
offenses  committed  by  Indians  against 
white  persons,  and  by  white  persons 
against  Indians,  were  specifically  enum- 
erated and  defined,  and  those  by  Indiaiia 
against  each  other  were  left  to  be  dealt 
with  by  each  tribe  for  itself,  according 
to  its  local  customs.  The  policy  (rf  the 
government  in  that  respect  has  been 
uniform.'  The  point  decided  was  that 
certain  general  expressions  in  the  treaty 
with  the  Sioux  Indians  made  in  1868  had 
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not  the  effect  of  impliedly  repealing  the 
express  limitation  contained  in  {  2146. 
As  Jt  result.  Crow  Do^  went  unpunished 
by  the  federal  authority  for  the  murder 
of  Spotted  Tail,  another  Indian.  And 
this  no  doubt  was  one  of  the  causes  that 
led  to  the  enactment  of  §  9  of  this  Act  of 
March  3,  1885,  23  Stat.  385,  as  was 
pointed  out  in  U.  S.  v.  Kagama,  (1886) 
118  U.  S.  375,  383,  [6  S.  Ot.  110»,  30 
U.  S.  (L.  ed.)  228]  where  §  9  was  sus- 
tained as  valid  and  constitutional  in  both 
its  hranches,  namely,  that  which  provides 
for  the  punishment  of  the  crimes  enum- 
erated wnen  committed  by  Indians  within 
the  territories,  and  that  which  provides 
for  the  punishment  of  the  same  crimes 
when  committed  by  an  Indian  on  an 
Indian  reservation  within  a  state  of  the 
Union;  and  see  In  re  Wilson,  11891] 
140  U.  S.  576,  578,  [11  S.  Ot.  870,  36 
U.  S.   (L.  ed.)  513]." 

The  murder  of  one  Indian  by  another 
at  the  Pine  Kidge  Agency  m  the  state  of 
South  Dakota  was  lield  to  give  jurisdic- 
tion to  the  United  States  Court  to  pun- 
ish the  crime  with  death.  Good  Shot  9. 
U.  S.,  (C.  C.  A.  8th  Oir.  1900)  104  Fed. 
257,  43  C.  C.  A.  625. 

The  New  York  State  Conservation  Law 
does  not  apply  to  tribal  Indians  livine 
on  reservations  within  the  territoriaS 
limits  of  that  state.  U.  S.  v.  Hamilton, 
(W.  B.  N.  Y.   1915)    233  Fed.  686. 

VI.  Proviso 
This  proviso  is  confined  to  Indians  who 
shall  commit  the  offense  of  rape  "  within 
the  limits  of  any  Indian  reservation,'* 
and  the  simple  allotment  of  lands  in 
severalty  does  not  abrogate  the  reserva- 
tion. U.  S.  t\  Kiya,  (D.  C.  N.  D.  1903) 
126  Fed.  879. 

VII.  ImaciMSSfT 

Under  this  section  extending  all  crim- 
inal laws  to  all  Indians,  excepting  of- 
fenses committed  upon  a  reservation  by 
one  Indian  against  another,  it  is  not 
necesseury  that  a  state  indictment  against 
one  Indian,  for  an  offense  against 
another,  charge,  and  that  the  state  prove, 
that  the  offense  was  committed  off  a 
reservation,  since  it  is  not  necessary,  in 


a  state  prosecution,  to  negative  the  fed- 
eral jurisdiction,  nor  for  the  state  to 
prove  more  tlian  that  the  offense  was 
committed  within  the  county.  State  t*. 
Buckaroo  Jack,  (1908)  30  Nev.  325,  96 
Pac.  497. 

An  indictment  in  a  federal  court  for 
a  homicide  committed  within  an  Indian 
reservation  should  allege  that  the  de- 
fendant is  an  Indian.  U.  S.  v.  La  Plant, 
(D.  C.  S.  D.  1911)   200  Fed.  92. 

VIII.    CONGLUSIVENESa   OF  JUDGICBRT 

Where  an  Indian  was  indicted  in  a  fed- 
eral court  within  the  district  of  Oregon 
for  an  offense  committed  on  an  Indian 
reservation,  and  was  convicted  and  sen- 
tenced on  a  plea  of  not  guilty,  it  was 
held  that  the  judgment  constituted  a 
conclusive  adjudication  that  he  was  a 
nonallotted  Indian,  and  therefore  triable 
in  the  federal  coiurt,  and  hence  that  he 
could  not  obtain  his  disdharge  on  habeas 
corpus  on  the  ground  that  ooth  he  and 
his  victim  were  allotted  Indians,  and  that 
the  federal  court  had  no  jurisdiction  to 
try  him.  Ea  p.  Savage,  (C.  0.  Kan. 
1908)   158  Fed.  206. 

IX.  RUVIBW 

Habeas  corpus  is  not  the  proper  ronedy 
to  review  a  conviction  of  an  Indian  imder 
this  section  for  assault  with  intent  to 
kill,  the  question  for  review  beitag 
whether  in  view  of  the  fact  that  the  de- 
fendant was  an  Indian  allottee  and 
citizen  under  Act  of  Feb.  8,  1887,  |  6  (see 
the  title  Indians,  vol.  3,  p.  830),  this 
section  applied.  The  proper  remedy 
would  be  a  writ  of  error,  in  re  Black- 
bird,  (E.  D.  Wis.  1895)    66  Fed.  541. 

Jurisdiction  first  diallenged  on  appeal. 
—  In  a  prosecution  of  an  Indian  for 
murder,  the  jurisdiction  of  the  state 
courts  on  the  ground  that  the  defendant 
and  deceased  were  both  Indians,  and  that 
the  crime  was  committed  within  the 
limits  of  an  Indian  reservation,  and  that 
there  was  no  proof  that  defendant  had 
severed  his  tribal  relations,  can  be  chal- 
lenged for  the  first  time  on  appeaL  State 
V.  Howard,  (1903)  33  Wash.  250,  74  Pac. 
382. 


Sec.  329.  [Grimes  committed  on  Indian  reservations  in  South  Dakota.] 

The  circuit  and  district  courts  of  the  United  States  for  the  district  of  South 
Dakota  shall  have  jurisdiction  to  hear,  try,  and  determine  all  actions  and 
proceedings  in  which  any  persons  shall  be  charged  with  the  crime  of  mur- 
der, manslaughter,  rape,  assault  with  intent  to  kill,  assault  with  a  danger- 
ous weapon,  arson,  burglary,  or  larceny,  committed  within  the  limits  of 
any  Indian  reservation  in  the  State  of  South  Dakota.  Any  person  con- 
victed of  murder,  manslaughter,  rape,  arson,  or  burglary,  committed  within 
the  limits  of  any  such  reservation,  shall  be  subject  to  the  same  punishment 
as  is  imposed  upon  persons  committing  said  crimes  within  the  exclusive 
jurisdiction  of  the  United  States:    Provided,  That  any  Indian  who  shall 
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commit  the  crime  of  rape  upon  any  female  Indian  within  any  such  reserva- 
tion shall  be  imprisoned  at  the  discretion  of  the  court.  Any  person  con- 
victed of  the  crime  of  assault  with  intent  to  kill,  assault  with  a  dangerous 
weapon,  or  larceny,  committed  within  the  limits  of  any  such  reservation, 
shall  be  subject  to  tihe  same  punishment  as  is  provided  in  cases  of  other 
persons  convicted  of  any  of  said  crimes  under  the  laws  of  the  State  of  South 
Dakota.  This  section  is  passed  in  pursuance  of  the  cession  of  jurisdiction 
contained  in  chapter  one  huhdred  and  six.  Laws  of  South  Dakota,  nineteen 
hundred  and  one.    [35  Stat,  L.  1151.] 

The  first  sentence  of  this  section,  down  to  the  words  "Any  person  convicted  of  mur- 
der," etc.,  was  a  re-^nactrtient,  with  but  slight  verbal  transposition,  of  the  Act  of 
Feb.  2,  1903,  ch.  351,  §  1,  32  Stat.  L.  7»3,  which,  together  with  remaining  sections  2,  3, 
and  4  of  said  A<*t,  were  repealed  by  section  341  of  this  Code,  infra,  p.  989.  ITiis 
sentence  was  superseded  by  the  re-enactment  of  its  provisions  in  section  28  of  the 
Judicial  Code,  omitting  any  reference  to  the  circuit  courts,  which  were  abolished  by 
section  289  of  said  Judicial  Code.    See  Judioiary. 

The  remainder  of  this  section,  beginning  with  the  words  **Any  person  convicted  of 
murder,"  etc.,  to  the  end  thereof,  was  drawn  from  said  sections  2,  3,  and  4  of  the 
previously  cited  Act  of  Feb.  2,  1903,  ch.  361.  Aside  from  a  few  slight  verbal  changes 
rendered  necessary  by  the  revision,  no  change  was  made  except  the  insertion  of  the 
words  "  upon  any  female  Indian  "  after  tfce  word  "  rape  "  where  it  first  appears  in 
the  proviso. 


Constitutionality. — The  assumptions  of 
jurisdiction  found  in  this  section  comes 
fairly  within  the  power  of  Congress  as 
an  instrumentality  employed  in  the  dis- 
charge of  the  national  duty  toward  the 
Indians.  Moreover  this  jurisdiction  was 
assumed  with  the  assent  of  the  people 
of  South  Dakota.  Hollister  v,  U.  S., 
(C.  C.  A.  8th  Cir.  1906)  145  Fed.  773,  76 
L.'.  v/.  i\*  o«57. 

Persona  affected  by  section. — This  sec- 
tion provides,  "  In  which  any  person  shall 
be  charged  with  the  crime  of  murder." 
etc.,  thereby  making  the  section  apply  to 
all  persons  whomsoever,  whether  Indians 
or  whites.  State  r.  Ximrod,  (19l2)  30 
S.  D.  239,  138  K.  W.  377. 

After  extinguisliment  of  Indian  title. — 
The  provisions  of  this  section  do  not 
apply  to  the  territory  of  any  reservation 
within  the  difttrict  of  South  *l)akota  after 
the  extinguiRlmient  of  the  Indian  title 
to  such  reservation,  U.  S.  r.  LaPlant, 
(D.  C.  S.  D.   1911)    200  Fed.  92. 

Bigamy  is  not  a  crime  which  a  United 
States  court  has  jurisdiction  of  under 
this  section.  State  r.  Nimrod,  (1912)  30 
S.  D.  239,   138  N.  W,  377. 

Punishment. — "  Objection  is  made  .  .  . 
because  it  adopts  the  punishment  for  thte 
crime  of  larceny  as  provided  by  the  state 
of  South  Dakota.  This  kind  of  legiHla- 
tion  first  found  expression  in  Act  March 
3,  1825  (chapter  65,  4  Stat.  115),  and 
subsequently  m  Act  July  7,  1898,  c.  676, 
30  Stat.  717.  In  U.  S.  f.  Paul,  [18321 
6  Pet.  141,  g  U.  S.  (L.  ed.)  .348,  the 
Supreme  Court  had  under  consideration 
the  third  section  of  the  act  of  1825, 
which  reads:  *  That  if  any  ofl'ense  shall 
be  committed  in  any  of  the  places  afore- 
said   [referring  to   forts   and  other  pub- 


lic  places  the  sites   of  which  had  been 
ceded  to  the  United  States]  the  punish- 
ment  of  which  offense  is  not  sp^ially 
provided  for  by  any  law  of  the  United 
States,   such  offense  shall,  upon   a  con- 
viction in  any  court  of  the  United  States 
having   cognisance  thereof,   be  liable  to 
and  receive  the  same  punislunent  as  the 
laws   of   the   state   iii   which   such  fori, 
etc.,  is  situated,  provide  for  the  like  of- 
fenses when  committed  within  the  body 
of  any  countv  of  such  state.'    The  court, 
by  Chief  Justice  Marshall,  held  that  thut 
section  adopted  the  punishment  prorrided 
for  by  state  statutes  in  effect  at  the  time 
when  the  act  of  Congress  was  passed,  and 
must  be  so  limited.     That   decision  has 
been  accepted  as  the  lafw  from  that  day  to 
this.    The  act  of  February  2,  1908,  sUpra, 
is    not    inconsistent    with    the    rule   so 
announee<l.     It  employs  the  present  tense 
in  referring  to  the  punishments  provided 
by  the  laws  of  South  Dakota,  which  it 
aaopts.     The    language    is :       '  Shall   be 
subject  to  the  same  penalties  and  pun- 
ishments  as   are   all   other  persons  con- 
victed   of    either    of    said    crimes   under 
the  laws  of  the  state  of  South  Dakota.' 
It  does   not  purport  to  delegate  to  the 
state  of  Soutn  Dakota  authority  at  any 
time  in  the  future  to  fix,  ad  libitum,  the 
punishment  of  federal  offenses.     This  it 
could   not   do.     Congress   seems  to  have 
been  willing  to  adopt  the  punishment  as 
fixed  in  1903  by  the  laws  of^ South  Dakota 
for  the  crime  of  larceny,  and  such  adop- 
tion was,  in  our  opinion,  competent  legis- 
lation.    U.  S.  t>.  Paul,  supra;  U.  S.  r. 
Bamaby,    (C.  C.   [Mont.  1892])   51  Fed. 
20;    U.  S.  V,  Barney,   [1866]    5  Blatchf. 
294,  [24]  Fed.  Cas.  m.  14,524."    Hollis- 
ter V.  U.  S.,  (C.  C.  A.  8th  Cir.  1906)  145 
Fed.  773,  76  C.  C.  A.  337. 
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Sec.  330.  [Qualifted  verdicts  in  certain  cases.]  In  all  cases  where  the 
accused  is  found  guilty  of  the  crime  of  murder  in  the  first  degree,  or  rape, 
the  jury  may  qualify  their  verdict  by  adding  thereto  **  without  capital 
punishment ; ' '  and  whenever  the  jury  shall  return  a  verdict  qualified  as 
aforesaid,  the  person  convicted  shall  be  sentenced  to  imprisonment  for  life. 
[35  Stat  1. 1152.] 

This  section  was  drawn  from  the  Act  of  Jan.  16,  1897,  ch.  29,  29  Stat.  L.  487,  which 
was  repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which  was  iCb  foliowe: 

**  [Sec.  1.]  That  in  all  cases  where  the  accused  is  found  guilt j  of  the  crime  of 
murder  or  of  rape  under  section  fifty-three  hundred  and  thirty-nine  or  fifty-three  hun- 
dred and  forty-nve.  Revised  Statutes,  the  jury  may  qualify  their  verdict  by  adding 
thereto  *  without  capital  punis^ent;'  and  whenever  the  jury  shall  return  a  verdict 
qualified  as  aforesaid  the  person  convicted  shaU  be  sentenced  to  imprisonmtot  at  hiard 
labor  for  life." 

The  changes  in  this  seotioti  connsted  in  the  insertion  of  the  words  **  in  the  first 
degree"  after  the  word  '* murder";  the  omission  of  the  reference  to  R.  S.  sec.  5339, 
which  was  embodied  in  Code  section  273;  sufH'a,  p.  905,  and  noted  thereunder;  the 
omission  of  the  reference  to  R.  S.  sec.  5345,  which  was  embodied  in  Code  section  27S> 
supra,  p.  924,  and  noted  thereunder,  and  the  omission  of  the  words  *'  at  hard  labor  " 
in  the  provision  relating  to  imprisonment. 


Rieceaaity  of  mitigating  circumstances. 
—  The  Act  does  not  itself  prescribe,  nor 
authorize  the  court  to  prescribe,  any  rule 
defining  or  circumscribing  the  exercise 
of  this  right  to  qualify  a  verdict  of 
^Ity;  but  commits  the  whole  matter  of 
ita  exerciee  to  the  judgment  and  the  con- 
sciences of  the  jury.  The  authority  of  the 
jury  to  decide  that  the  accused  shall  not 
be  punished  capitally  is  not  limited  to 
caseri  in  which  the  court,  or  the  jury,  is 
of  opinion  that  there  are  palliating  or 
mitigating  circumstancea.  But  it  extends 
to  every  case  in  which,  upon  a  view  of  the 
whole  evidence,  the  jury  is  of  opinion  that 
it  vrould  not  be  just  or  wise  to  impoee 
capital  punishment.  How  far  considera- 
tions of  age,  B^x,  ignorance,  iUne&s,  or  in- 
toxication, of  human  passion  or  weakness, 
of  sympathy  or  clemency,  or  the  irrevoc- 
ablenees  of  an  executed  sentence  of  death, 
or  an  apprehension  that  explanatory  facts 
may  exist  which  have  not  been  brought  to 
light,  or  any  other  consideration  whatever, 
should  be  allowed  weight  in  deciding  the 
question  whether  the  accused  should  or 
should  not  be  capitally  punished,  is  com- 
mitted by  the  Act  of  Congress  to  the 
sound  discretion  of  the  jury,  and  of  the 


jury  alone.  Winston  i;.  U.  S.,  (1899)  172 
U.  S.  303,  19  S.  Ct.  212,  43  U.  S.  (L.  ed.) 
466;  U.  8.  c.  Williams,  (W.  D.  Tex.  1900) 
103  Fed.  938.  See  U.  S.  p.  Lewis,  (W.  D. 
Tex.  1901)   111  Fed.  630. 

A  verdict  of  guilty  "  without  capital 
punishment"  may  be  rendered  in  a  rape 
ceAe  even  if  there  are  no  mitigating  or 
palliating  circumetanees.  Vickers  v.  U.  S., 
( 1906 )  1  Okla.  Crim.  452,  98  Pac.  467. 

Jurisdiction  on  writ  of  error. — ^The 
power  given  to  a  jury  by  this  Act,  to 
qualify  the  verdict  of  guilty  by  adding 
son  of  the  fact  that  the  punishment 
does  not  make  the  crime  of  murder  any- 
thing less  than  a  capital  offense,  or  a 
conviction  for  murder  anything  less  than 
a  conviction  for  a  ^capital  crime,  by  rea- 
son '  of  the  fact  that  the  punishment 
actually  imposed  is  imprisonment  for 
life.  The  test  is  not  the  punishment 
which  is  imposed,  but  that  which  may  be 
imposed,  so  that  the  jurisdiction  of  the 
Supreme  Court  on  a  writ  of  error  in  such 
cases  is  not  restricted.  Fitiqiatrick  t7.  U. 
S.,  (1900)  178  U.  S.  304,  20  S.  Ct.  944, 
44  U.  8.  (L.  ed.)  107«;  Good  Shot  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1900)  104  Fed. 
267,  4a  C.  C.  A.  625. 


Sec.  331.  [Body  of  executed  oflTender  may  be  delivered  to  surgeon  for 
dfflseetioil.]  The  court  before  which  any  person  is  convicted  of  murder  in 
the  first  degree,  or  rape,  may,  in  its  discretion,  add  to  .the  judgment  of 
death,  that  the  body  of  the  offender  be  delivered  to  a  surgeon  for  dissection  ; 
and  the  marshal  who  executes  such  judgment  shall  deliver  the  body,  after 
execution,  to  such  surgeon  as  the  court  may  direct;  and  such  surgeon,  or 
some  person  appointed  by  him,  shall  receive  and  take  away  the  body  at  the 
time  of  execution.     [35  Stat.  L,  1152,] 


This  section,  was  drawn  from  R.  S.  sec.  5340  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
113),  which  was  repealed  by  Bection  341  of  this  Code,  infra,  p.  989.    The  only  changes 
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made  were  the  insertion  of  the  words  "in  the  first  degree,  or  rape"  after  the  word 
"  murder/*  and  the  transposition  of  the  words  "  by  him  "  to  follow,  mstead  of  preceding, 
the  word  "  appointed." 

Provisions  relating  to  the  rescue,  after  execution,  of  the  body  of  an  offender  were 
made  by  Code  section  144,  supra,  p.  702. 


Sec.  332.  [Who  are  principals.]  Whoever  directly  commits  any  act  con- 
stituting an  oflfense  defined  in  any  law  of  the  United  States,  or  aids,  abets, 
counsels,  commands,  induces,  or  procures  its  commission,  is  a  principal. 
[35  Stat.  L.  1152.] 

This  section  was  drawn  from  R.  S.  sec.  5323  (Act  of  April  30,  1790,  eh.  9,  1  Stai.  L. 
114),  and  R.  S.  sec.  5427  (Act  of  July  14,  1870,  ch.  254,  16  Stat.  L*  254),  which  w«e 
repealed  by  section  341  of  this  Code,  infra,  p.  989,  and  which  read  as  follows: 

*'  Sec.  5323.  Every  person  who  knowingly  aids,  abets,  causes,  procures,  commands^  or 
counsels  another  to  commit  any  murder,  robbery,  or  other  piracy  upon  the  seas,  is  an 
accessory  before  the  fact  to  such  piracies,  and  every  such  person  heing  thereof  con- 
victed shaU  suffer  death." 

"Sec.  5427.  Every  person  who  knowingly  and  intentionally  aids  or  abets  any  per- 
son in  the  commission  of  any  felony  denounced  in  the  three  preceding  sectionB,  or 
attempts  to  do  any  act  therein  made  felony,  or  counsels,  advises,  or  procures,  or 
attempts  to  procure,  the  commission  thereof,  shall  be  punished  in  the  same  manner 
and  to  the  same  extent  as  the  principal  party." 

The  "  three  preceding  sections  "  referred  to  in  the  text  were  R.  S.  sees.  5424,  5425, 
5426,  which  were  embodied  in  Code  sections  76,  77,  78,  supra,  pp.  633,  634,  636. 

The  change  in  this  section  consists  in  making  it  general  in  its  applicati<m. 


In  general. —  This  section  is  partly 
taken  from  R.  S.  sees.  5323  and  5427, 
but  is  enlarged  -and  made  of  general  ap- 
plication. In  it  there  is  no  distinction 
made  between  misdemeanors  and  felonies, 
and  it  is  applicable  alike  to  both  classes 
of  offenses.  The  doctrine  at  common  law 
was  that  as  to  misdemeanors  all  persone 
who  aided  and  abetted,  or  who  commanded, 
advised,  or  encouraged  another  to  commit 
an  offense,  were  principals,  and  could  be 
indicted,  tried  and  convicted  as  such,  but 
this  doctrine  did  not  apply  to  felonies. 
The  effect  of  this  section  is  to  abolish  the 
distinction  between  principals  and  acces- 
sories in  offenses  defined  in  the  laws  of 
the  United  States,  whether  the  same  be 
felonies  or  misdemeanors.  Prior  to  the 
enactment  of  this  section  similar  statutes 
had  been  adopted  in  many  of  the  states, 
and  the  section  under  consideration  is  a 
recognition  by  Congress  that  the  old  dis- 
tinction between  principals  and  accessories 
which  pertained  to  felonies  is  generally 
abrogated,  and  that  a  charge  against  one 
formerly  known  as  an  accessory  is  good 
against  him  as  principal.  Ronnev  r.  U. 
S.,  (C.  C.  A.  9th  Cir.  1913)  203  Fed.  928, 
122  C.  C.  A.  230;  Davev  r.  U.  S.,  (C.  C. 
A.  7th  Cir.  1913)  208  Fed.  237,  125  C.  C. 
A.  437. 

Aiding  and  abetting. — A  person  not  fall- 
ing within  the  class  descriJbed  in  a  penal 
statute  may  nevertheless,  under  the  rules 
of  the  common  law,  be  charged  with  aid- 
ing and  abetting  another  person,  embraced 
in  the  statute,  in  the  commission  of  the 
crime.  U.  S.  r.  Williams,  (N.  D.  Ala. 
1908)  159  Fed.  310;  U.  S.  t\  Martin, 
(N.  D.  la,  1910)    176  Fed.  110.     See  also 


U.  S.  r.  Van  Schaick,  (S.  D.  N.  Y.  1904) 
134  Fed.  592. 

So  where  a  common  carrier  issued  an 
interstate  free  pasa  to  one  of  ita  em- 
ployees and  said  employee  delivered  such 
interstate  free  pasa  to  a  person  not  au- 
thorized by  the  statute  to  receive  or  use 
said  paas  and  the  said  party  used  the 
same  on  an  interstate  journey  he  was 
held  to  have  violated  the  Act  of  June  29, 
1906,  ch.  3591  (title  IsiTEBSTATE  Com- 
merce, vol.  4,  p.  3d9)  ;  and  the  emj^oyee' 
who  delivered  to  said  person  such  pass 
was  guilty  of  aiding  and  abetting  in  said 
violation.  U.  S.  17.  Williams,  (N.  D,  Ala. 
1908)  159  Fed,  310;  U.  S.  f\  Martin,  (N. 
D.  Ta.  1910)   176  Fed.  110. 

So  likewise  all  peraons  who  join  with  a 
bankrupt  in  the  commissicxn  of  offenses 
created  by  section  29  of  the  Bankruptcy 
Act  (title  Bankruptcy,  vol.  1,  p.  844) 
and  who  are  present  aiding,  commandinfr, 
or  abetting  are  deemed  principals.  U.  S. 
f*.  Yoimg,  etc.,  Co.,  (C.  C.  R.  I.  1909) 
170  Fed.  110,  modified  Roukous  i?.  IT.  S., 
(C.  C.  A.  Ist  Cir.  1912)  195  Fed.  363, 
115  C.  C.  A.  255. 

Offenses  against  postal  service. —  It  is 
well  settled  that  aU  who  aid,  abet,  pro- 
cure, or  advise  the  commissi  on  of  a  mis- 
demeanor are  guilty  as  principals.  And 
this  is  the  rule  whether  the  misdemeanor 
is  created  by  statute  or  by  the  conunon 
law.  So  where  one  was  jointly  indicted 
with  a  postmaster  under  section  1  of  the 
Act  of  June  17,  1878,  ch.  259  (embodied 
in  section  206,  supra,  p.  784)  for  hav- 
ing wilfully,  etc.,  made  a  false  return  for 
the  purpose  of  fraudulently  increasing  the 
compensation  of  the  postmaster,   it  wrs 
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held  that  although  audi  person,  not  being 
postmaster  was  incapable  of  being  the 
principal  actor  in  the  commission  of  the 
crime,  he  could  nevertheless  be  held  as  an 
aider,  procurer  and  abettor,  and  therefore, 
in  law,  as  a  principal.  U.  S.  t*.  Snyder, 
(C.  C.  Minn.  1882)   14  Fed.  554. 

So,  in  an  indictment  under  R.  S.  6480 
(embodied  in  section  215,  supra,  p.  812), 
for  the  use  of  the  mails  to  promote  frauds, 
it  was  held  that  a  clerk  in  the  employ  of 
a  principal  who  knowingly  engaged'  in  the 
act  of  his  principal  was  as  much  a  party 
to  the  fraud  as  the  principal  himself. 
Where  the  clerk  knows  the  purposes  of 
his  employer  from  the  outset,  or  at  any 
time  before  the  fraud  is  consummated,  and 
co-(^erates  in  it,  he  is  guilty  as  the  prin- 
cipaL  U.  S.  V.  Flemming,  (N.  D.  111. 
lfe3)   18  Fed.  907. 

Likewise  in  U.  S.  f.  Hughes.  (N.  D.  Tex. 
1888)  d4  Fed.  732,  wherein  the  defendants 
were  indicted  separately  and  charged  with 
robbinff  a  earner  of  the  United  States 
mail  of  mich  mail,  the  coifrt  in  charging 
the  jury  said:  "All  persons  acting  to- 
gether in  the  commission  of  an  otfense  are 
principals,  and  each  is -equally  chargeable 
with  all  that  is  done  by  himself  and  by 
each  of  the  others  in  the  commission  of 
the  offense." 

Offenses  against  internal  revenue. —  In 
U.  S.  V.  Sykes,  (N.  D.  N.  C.  1893)  58  Fed. 
1000,  on  the  trial  of  an  indictment  for 
the  unlawful  removing  and  selling  of  spir- 
ituous liquors  the  court  charged  the  jury 
that  while  the  statute  made  the  aiding  or 
abetting  in  the  removal  of  distilled  spirits, 
on  which  the  proper  tax  had  not  been 
paid,  a  substantive  and  distinct  criminal 
offense,  nevertheless  a  person  so  aiding 
and  abetting  might  be  convicted  as  a  prin- 
cipal in  accordance  with  the  well  settled 
and  long  established  rule  of  law  making 
all  participants  in  misdemeanors  liable 
as  principals. 

In  U.  8.  9.  Johnson,  (W.  D.  Tenn.  1916) 
228  Fed.  251,  it  ai^>eared  that  the  defend- 
ant was  tried  and  convicted  under  an 
indictment  charging  him  first,  with  aid- 
ing, abetting,  inducing  and  procuring  the 
eonuniaeion  of  an  act  constituting  an  of- 
fense against  the  United  States  as  defined 
by  the  Harrison  Narcotic  Law,  (Act  of 
Dec.  17,  1914,  ch.  1,  title  Internal 
Revenue,  vol.  4,  p.  177),  by  inducing  one 
M.  to  ship  cooked  opium  for  smoking  pur- 
poses, from  New  Orleans,  La.,  to  Memphis, 
Tenn.;  the  said  M.  not  being  duly  regis- 
tered and  not  having  paid  the  special  tax, 
as  required  under  section  1  of  said  Act; 
and  second,  charging  him  with  unlawfully 
receiving,  concealing  and  buying  opium 
cooked  up  for  smoking  purposes,  knowing 
the  same  to  have  been  imported  contrary 
to  law.  It  was  sought  to  hold  the  defend- 
ant as  a  principal.  The  court  held  that 
tbe  government  naving  alleged'  and  proved 
that  1£  had  not  registered  and  paid  the 


special  tax  as  reouired  by  section  1  of 
the  act  and  that  ne  was  not  one  of  the 
persons  exempted  under  the  proviso  of 
said  fourth  section  of  said  act,  and  that 
he  was  guilty  of  the  offense  of  sending, 
shipping,  carrying  or  delivering  a  parcel 
of  said  drugs  mentioned  in  said  act,  and 
it  also  having  proved  that  the  defendant 
ordered,  requested  and  induced  M.  to  ship 
him  the  opium,  that  under  this  section 
he  was  guilty  as  a  principal. 

Offenses  against  naturalization  laws. — 
One  ^ilty  of  aiding,  abetting,  counseling, 
advising,  or  procuring  aliens,  who  are  not 
entitled  to  naturalization,  to  obtain  cer- 
tificates of  citizenship  by  fraud  and  false 
statements,  is  a  principal  within  this  sec- 
tion. Levin  t).  tj.  S.,  (C.  C-  A.  8th  Cir. 
1904)    128  Fed.  826,  63  CCA.  476. 

Offenses  upon  the  seas. —  Upon  an  in- 
dictment imder  E.  S.  sec.  5323  (embodied 
herein),  charging  that  the  prisoner  felo- 
niously and  piratically  entered  a  certain 
vessel,  assaulting  the  captain,  and  felo- 
niously, etc.,  stealing,  etc.,  out  of  said 
vessel  certain  enumerated  articles,  the 
court  charged  the  jury  that  if  a  number 
of  persons  visit  a  vessel  for  a  lawful  pur- 
pose, and  all  but  one  of  the  party  commit 
felony,  though  in  the  presence  of  that  one, 
but  without  his  paxticipation,  the  crime 
of  his  companions  is  not  imputable  to 
him.  U.  8.  V.  Jones,  (1813)  3  Wash.  209, 
26  Fed.  Cas.  No.  15,494. 

Aiding  and  abetting  corporation. — ^A 
corporation  can  act  only  through  human 
agencies.  So  where  a  corporation  com- 
mits a  criminal  offense,  and  individuals 
knowingly,  willfully  and  actively  aid, 
abet  and  procure  its  commission,  such  in- 
dividuals become  principal  offenders 
within  the  express  language  of  this  sec- 
tion and  are  indictable  and  punishable 
as  such.  Wood  t).  U.  S.,  (C  C.  A.  4th 
Cir.  1913)  204  Fed.  66,  122  C  C  A.  369; 
Kaufman  r.  U.  S.,  (0.  C  A.  2d  Cir.  1914) 
212  Fed.  613,  129  C.  C.  A.  149,  Ann.  Cas. 
1916C  466. 

Prior  conviction  of  principal. —  Even  in 
the  absence  of  a  statute  abolishing  dis- 
tinction bet^'een  principal  and  accessory 
in  felonies,  the  rule  is  well  settle  that 
all  who  are  present  aiding  and  abetting 
when  a  felony  is  committed  are  princi- 
pals either  in  the  first  or  second  degree, 
and  if  in  the  second  degree,  they  mnj  be 
arraigned  and  tried  before  the  principal 
in  the  first  degree,  and  that  they  may  be 
convicted,  even  though  the  party  charged 
us  principal  in  the  first  degree  is  ac- 
ciiiitted.  Roonev  i?.  U.  S.,  (C  C  A.  9th 
Cir.  1913)  203  Fed.  928,  122  C.  C.  A. 
230. 

And  likewise  where  the  offense  charged 
is  a  misdemeanor,  in  whidi  all  involved 
are  principals,  a  convioticm  for  aiding  and 
abetiing  may  be  had,  without  the  convic- 
tion of  the  alleged  principal.  Bliss  v, 
U.  S.,  (CCA.  Ist  Or.  1909)  106  Fed. 
508,  44  C  C  A.  324. 
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It  is  not  neeecaary  that  a  bankrupt 
ehould  first  be  convicted  before  bringing 
to  trial  one  charged  with  aiding  and  abet- 
ting in  the  concealment  of  aHsets  from  a 
trustee  in  bankruptcy'.  Kaufman  i*.  U.  S., 
(C.  C.  A.  2d  Cir.  1914)  212  Fed.  613,  129 
C.  C.  A.  149,  Ann.  Cas.  1916C  466. 

Death  of  principal. —  Under  R.  S.  sec. 
5209  (title  Xahonal  Banks,  vol.  6, 
p.  770),  it  was  held  that  the  death  of  a 
principal  prior  to  his  indictment  did  not 
oar  the  trial  and  punishment  of  one 
charged  with  aiding  him  in  the  commis- 
sion of  the  alleged  offense  under  that  sec- 
tion. Gallot  f.  U.  S.,  (C.  C.  A.  5th  Cir. 
1898)  87  Fed.  446,  58  U.  S.  App.  243,  31 
C.  C.  A.  44. 

Indictment.— Under  R.  S.  sec.  5823 
(embodied  herein),  it  was  held  that  an 
indictment  was  good  which  charged  the 
prisoners  with  murder  by  doing  acts  aid- 
ing and  abetting  its  perpetration  in  their 
presence.  The  section  did  not  make  the 
aiding  and  abetting  an  act  of  murder  by 
personal  presence  and  assistance  a  sepa- 
rate and  distinct  offense.  U.  S.  v.  Doug- 
lass. (1851)  2  Blatchf.  207,  26  Fed.  Cas. 
No.   14,989. 


DttpUcity, — ^An  indictment  which  charged 
the  teller  of  a  national  bank  with  the  ab- 
straction of  the  moneys  or  funds  of  the 
bank  and  that  he  embezzled  the  moneys 
or  funds  of  the  bank,  and  which  in  the 
same  counts  charged  tliat  other  defend- 
ants aided  and  abetted  him  in  jnich  ab- 
straction, or  misapplication  or  embeezle- 
ment,  was  held  not  demurrable  for  du- 
plicity, since  under  this  section  such  aid- 
ers and  abettors  become  principals  in  ihe 
same  offense.  U.  S.  <?.  Rogers,  (N.  D. 
N.  Y.  1915)  226  Fed.  612. 

Instructions. —  For  charge  to  jury  upon 
an  indictment  under  R.  S.  sec.  '5323  (em- 
bodied herein),  for  being  present,  aiding 
and  abetting  in  a  murder  on  the  high 
seas,  see  U.  S.  v.  Ross,  (1813)  1  Gall. 
624,  27  Fed.  Cas.  No.  16,196. 

Cited. —  This  section  was  cited  in  Wood 
V.  U.  S.,  (C.  C.  A.  4th  Cir.  1913)  20i 
Fed.  65,  122  C.  C.  A.  369 ;  U.  S.  r.  Rosen- 
stein,  (E.  D.  N.  Y,  1914)  211  Fed.  738; 
Hoss  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1916} 
232  Fed.  328,  146  C.  C.  A.  376;  Oppen- 
heim  f?.  U.  S.,  (C.  C.  A.  2d  Cir.  1917) 
241  Fed.  625,  164  C.  C.  A.  383,  revertk^ 
(N.  D.  N.  Y.  1915)  228  Fed.  220. 


Sec.  333.  [Punuhment  of  aocessories.]  Whoever,  except  as  otherwise 
expressly  provided  by  law,  being  an  accessory  after  the  fact  to  the  commiB- 
sion  of  any  offense  defined  in  any  law  of  the  United  States,  shall  be  impris- 
oned not  exceeding  one-half  the  longest  term  of  imprisonment,  or  fined  not 
exceeding  one-half  the  largest  fine  prescribed  for  the  punishment  of  the 
principal,  or  both,  if  the  principal  is  punishable  by  both  fine  and  imprison- 
ment ;  or  if  the  principal  is  punishable  by  death,  then  an  accessory  shall  be 
imprisoned  not  more  than  ten  years.     [35  Stat.  L,  1152.] 

This  section  was  drawn  from  R.  S.  sec.  5533  (Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
114),  R.  S.  sec.  5534  (Act  of  June  8,  1872,  eh.  335,  17  Stat.  L.  320),  and  R.  S.  sec. 
5535  (Act  of  July  2,  1836,  ch.  270,  6  Stat.  L.  88) ,  all  of  which  were  repealed  by  sectiw 
341  of  this  Code,- in/rfl,  p.  989,  and  which  read  as  follows: 

"Sec.  5533.  Every  accessory  after  the  fact  to  murder,  robbery,  or  piracy,  shall  be 
imprisoned  not  more  than  three  years,  and  lined  not  more  than  five  hundred  doUars." 

*  Seo.  5534.  Every  accessory  after  the  fact  to  anv  robbery  of  the  carrier,  agent,  or 
other  person  intrusted  with  the  mail,  of  such  mail  or  of  any  part  thereof,  shall  be 
lined  not  more  than  two  thousand  dollars,  and  be  imprisoned  at  hard  labor  not  man 
than  ten  yei^rs." 

^*  Sec.  5535.  Every  accessory  after  the  fact  to  the  offense  of  stealing  or  taking  any 
letter,  or  other  mail-matter,  or  any  inclosure  therein,  shall  be  fined  not  mqre  thai 
one  thousand  dollars,  and  be  imprisoned  not  more  than  five  years.'' 

The  change  in  this  section  consists  in  making  it  general  in  its  application. 


Under  prior  legislation. — ^The  Acts  of 
Congress  before  the  Revised  Statutes  pro- 
vided that  the  "  accessory  after  the  fact 
may  be  tried,  convicted",  and  punished 
without  the  principal  offender  bemg  first 
tried,  when  said  principal  offender  has 
fled  from  justice,  or  cannot  be  found  to 
be  put  on  trial."  An  offense  charged 
thereunder  was  governed  by  the  same 
principles  as  the  offense  at  common  law, 
except  that  if  the  principal  could  not  be 
found  the  accewsory  might  be  convicted. 
It  was  not  sufficient  to  show  that  the 
tiffense  was  committed  by  the  principal. 


but,  if  found,  he  must  have  been  oon* 
victed  of  the  offense  before  the  accessory 
could  be  punished.  U.  S.  r.  Crane,  (1847) 
4  McLean  317,  26  Fed.  Cas.  No.  14,888. 
And  in  such  case  the  indict^nent  must 
have  alleged  that  the  principal  offender 
had  either  been  convictea  as  the  principal, 
or  had  fled  from  justice,  or  could  not  be 
found  to  be  put  on  trial.  U.  S.  r.  New, 
(1859)    27  Fed.  Cas.  No.   I5,866a. 

Cited. —  This  section  was  cited  in  U.  S. 
f.  Rosenstein,  (E.  D.  N.  Y.  1914)  211 
Fed.  738. 
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Seo.  334.  [Acceworios  to  robbery  or  ]iiracy.]  Whoever,  without  lawful 
authority,  receives  or  takes  into  custody  any  vessel,  goods,  or  other  prop- 
erty, feloniously  taken  by  any  robber  or  pirate  against  the  laws  of  the 
United  States,  knowing  the  same  to  have  been  feloniously  taken,  and  who- 
ever, knowing  that  such  pirate  or  robber  has  done  or  committed  any  such 
piracy  or  robbery,  on  the  land  or  at  sea,  receives,  entertains,  or  conceals 
any  such  pirate  or  robber,  is  an  accessory  after  the  fact  to  such  robbery 
or  piracy,  and  shall  be  imprisoned  not  more  than  ten  years.  [35  Stat,  L. 
1152.] 

This  section  was  drawn  from  R.  S.  sec.  5333.  noted  under  the  preceding  Code  section 
333,  and  R.  S.  sec.  6324  (Act  of  April  30,  1790,  ch.  9,  i  Stat.  L.  U4),  which  was 
repealed  by  section  341  of  this  Ck)de,  infra ^  p.  989,  and  which  read  as  loUows: 

**Sbc.  53^4.  Every  person  who  receives  or  takes  into  custody  any  vessel,  goods,  or 
other  property  feloniously  taken  bv  any  robber  or  pirate  against  the  laws  of  the 
United  States,  knowing  the  same  to  have  been  feloniously  taken,  and  every  person  who, 
knowing  that  such  pirate  or  robber  has  done  or  committed  any  auch  piracy  or  robbery, 
on  the  land  or  at  sea,  receives,  entertains,  or  conceals  any  such  pirate  or  robber,  is  an 
accessory  after  the  fact  to  such  robbery  or  piracy.'* 

The  words  ''  without  lawful  authority  "  in  the  first  line  are  added,  and  the  max- 
imum imprisonment  is  inereaaed  from  three  to  ten  years  and  the  fine  omitted. 

fenses  committed  on  land,  connected  with 
piracies  and  felonies  on  the  high  /waa. 
U.  S.  r.  Coombs,  (1838)  12  Pet.  72,  9 
U.  S.   (L.  ed.)    1004. 


Piracy.—  Under  the  delegation  of  power 
**  to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states,"  it 
is  within  the  power  of  Congress  to  pro- 
vide  for   the   punishment   of   certain   of- 


Sbc.  335.  [Felonies  and  miademeanors.]  All  offenses  which  may  be 
punished  by  death,  or  imprisonment  for  a  term  exceeding  one  year,  shall  be 
deemed  felonies.  All  other  offenses  shall  be  deemed  misdemeanors.  [35 
Stat.  L.  1152.] 

This  section  is  new. 

''Ought  to  be  repealed."— In  U.  S.  v. 
Gaag,  (D.  C.  Mont.  1916)  237  Fed.  728, 
the  eourt  said  of  this  section  that  it 
"  harks  back  to  barbaric  days,  and  ought 
to  be  repealed/' 

A  viouitiDn  of  the  Anti-Drug  Act  of 
Dec.  17,  1914  (see  vol.  4,  p.  187),  though 
but  a  mere  statutory  infraction,  and  not 
a  true  crime,  is  by  the  arbitrary  classifi- 
cation of  this  section  a  felony.  U.  IS.  r. 
Gaag,  (D.  C.  Mont.  1916)   237  Fed.  728. 

Applicability  to  internal  revenue  lawi. 
—  In  Wood  17.  U.  8.,   (C.  C.  A.  4th  Cir. 


1913)  204  Fed.  55,  122  C.  G.  A.  369,  it 
waa  held  unnecessary  to  4ecide  whether 
this  section  was  applicable  to  breaches  of 
the  internal  revenue  laws. 

Effect  on  R.  S.  sec.  5209. —  This  section 
has  no  effect  upon  R.  S.  sec.  5209  (see 
the  title  National  Bakes,  yoL.  6,  p.  770) , 
except  to  define  aa  a  felony  the  offense 
therein  described.  Hoss  i*.  U.  S.,  (C.  C. 
A.  8th  Cir.  1916)  232  Fed.  328,  146  C.  C. 
A.  376;  Sheridan  p.  U.  S.,  (C.  C.  A.  9th 
Cir.  1916)  236  Fed.  305,  149  0.  C.  A. 
437. 


Sec.  336.  [Murjder  «xm1  manslaugli,tQr;  place  where  crime  deemed  to 
have  been  committed.]  In  all  cases  of  murder  or  manslaughter,  the  crime 
shall  be  deemed  to  have  been  committed  at  the  place  where  the  injury  was 
inflicted,  or  the  poison  administered,  or  other  means  employed  which 
cauBed  the  death,  without  regard  to  the  place  where  the  death  occurs. 
[35  8tait.  L.  1152.] 

Murder  and  manslaughter  were  defined  by  Code  seetiona  273  and  274,  supra,  pp.  906, 
919. 


"PUoe    wiMre    injury    infllctad.^— In 

Havill  V.  U.  S.,  (1911)  5  Okla.  Crim. 
334,  116  Pac.  119,  it  was  held  that  mur- 
der or  manslaughter  was  committed 
within  the  ceDtral  district  of  the  Indian 


Territory  if  the  felonioua  act  was  com- 
mitted there,  although  the  death  occurred 
in  the  state  of  Texas.  The  court  said: 
"  The  anarchist  Guiteau  shot  President 
Garfield  in  the  District  of  Columbia.    Th€ 
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pii'sident  was  conveyed  outside  of  that 
jurisdiction,  and  died  in  New  Jersey, 
His  assassin  was  tried,  convicted,  and  ex- 
ecuted in  the  District  of  Columbia.  U.  S. 
V.  Guiteau,  (1882)  1  Mackey  (D.  C.) 
498." 

Early  authorities. —  In  U.  S.  v.  Bladen, 
(1809)  1  Cranch  C.  C.  548,  24  Fed.  Cas. 
Xo.  14,605,  wherein  there  was  an  indict- 
ment for  manslaughter  in  the  Circuit 
Court  of  the  District  of  Columbia,  it  ap- 
peared that  the  mortal  blow  was  given  in 
Alexandria,   and   the  death   happened   in 


Maryland.  It  was  held  that  the  court 
did  not  have  jurisdiction  of  the  offense 
as  a  homicide  because  it  was  comp^leted 
in  Maryland,  but  that  it  had  jurisdic- 
tion of  the  assault  and  battery. 

In  U.  S.  r.  Armstrong,  (1855)  2  Curt. 
446,  24  Fed.  Cas.  No.  14,467,  it  was  held 
that  lliere  was  no  Act  of  CongresB  mak- 
ing punishable  an  unlawful  stroke  on  the 
sea  without  malice,  follow^ed  by  death  on 
shore,  but  that  the  giiilty  person  might 
be  convicted  of  an  assault  wuth  a  danger- 
ous weapon. 


Sec.  337.  [Construction  of  certain  words.]  Words  used  in  this  title  in 
the  present  tense  include  the  future  as  well  as  the  present;  words  used 
in  the  masculine  gender  include  the  feminine  and  neuter ;  the  singular  num- 
ber includes  the  plural,  and  the  plural  the  singular;  the  word  **  person  '' 
and  the  word  *'  whoever,"  include  a  coi*poration  as  well  as  a  natural  per- 
son; writing  includes  printing  iJid  typewriting,  and  signature  or  sub- 
scription includes  a  mark  when  the  person  making  the  same  intended  it  as 
such.  The  words  **  this  title/'  wherever  they  occur  herein,  shall  be  con- 
strued to  mean  this  Act.    [35  IStat,  L,  1152.] 

This  section  \%  new,  and  is  a  section  of  definition. 

Sec.  338.  [Omission  of  words  ''  hard  labor  "  not  to  deprive  court  of 
power  to  impose.]  The  omission  of  the  words  **  hard  labor  *'  from  the  pro- 
visions prescribing  the  punishment  in  the  various  sections  of  this  Act,  shall 
not  be  construed  as  depriving  the  court  of  the.power  to  impose  hard  labor 
as  a  part  of  the  punishment,  in  any  case  where  such  power  now  exists. 
[35  Stat.  L.  1153.] 

This  section  is  new,  and  is  inserted  so  as  to  avoid  a  possible  construction  that  the 
omission  of  the  words  *^  hard  la1)or  ''  from  the  various  sections  of  this  Act  indicated  an 
intention  on  the  part  of  C.*ongress  that  "  hard  labor  "  should  no  longer  form  a  part 
of  the  punishment  which  might  be  imposed. 


Effect  of  section.^ — Hard  labor  is  not 
required  to  be  imposed  by  the  section, 
but  is  only  authorized.  O'Brien  f.  Mc- 
Claughry,  (C.  C.  A.  8th  Cir.  1913)  20» 
Fed.  816,  126  C.  C.  A.  640. 

Prior  to  the  passage  of  this  section,  if 
a  statute  did  not  provide  for  punishment 
at  hard  labor  it  was  error  to  include  it 
in  the  sentence.  Ha\Ties  r.  U.  S.,  (C.  C. 
A.  8th  Cir.  1900)  101  Fed.  817,  42  C.  C. 
A.  34;   Jackson  v.  U.  S.,    (C.  C.  A.  9th 


Cir.  1900)  102  Fed.  473,  42  C.  C.  A.  452. 
Counterfeiting,  etc. —  In  Linninger  f. 
Morgan,  (C.  C.  A.  8th  Cir.  1917)  241 
Fed.  646,  154  C.  C.  A.  403,  it  was  held 
that  by  virtue  of  this  section  a  person 
convicted  under  section  163  (see  aupray 
p.  721)  could  be  sentenced  to  hard  labor, 
although  that  section  omitted  the  words 
**  hard  labor,"  it  appearing  that  the  ear- 
lier statute  on  which  it  was  based  con- 
tained those  words. 


Sec.  339.  [Arrangement  and  classifloation  of  sections.]  The  arrange- 
ment and  claasifieation  of  the  several  sections  of  this  title  have  been  made 
for  the  purpose  of  a  more  convenient  and  orderly  arrangement  of  the  same, 
and  therefore  no  inference  or  presumption  of  a  legislative  construction  is 
to  be  drawn  by  reason  of  the  chapters  under  which  any  particular  section 
is  placed.    [35  Stat,  L.  1153.] 

This  section  is  new,  and  may  be  termed  one  of  definition  or  oonatniotioau 

Notwithstanding  the  provisions  of  this  determining     its     prroper     constniction. 

section,  tlie  history  of  the  origin,  classi-  U.  S.  i?.  Gradwell,   (1917)   243  U.  S.  476. 

lit-ation.    und    use    made   of   a    particular  37  S.  Ct.  407,  61  U.  8.   (L.  ed.)  .      , 

section,  may  have  a  just  signiHcance  in 
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Sec.  340.  [Jurisdiction  of  oircnit  and  district  courts.]  The  crimes  and 
offenses  defined  in  this  Title  shall  be  cognizable  in  the  circuit  and  district 
courts  of  the  United  States,  as  prescribed  in  sections  five  hundred  and 
sixty-three  and  six  hundred  and  twenty-nine  of  the  Revised  Statutes. 
[35  Stat  L.  1153.] 

This  section  is  new,  and  is  a  declaration  that  the  several  Circuit  and  DiBtrict  Courts 
shall  continue  to  exercise  the  jurisdiction  with  respect  to  the  crimes  defined  herein  that 
they  formerly  possessed. 

flowever,  by  Judicial  Code,  {{  280-291  (in  Judiciabt,  vol.  6,  p.  1082),  the  Circuit 
Oourts  were  abolished  and  their  powers  and  duties  conferred  on  tne  District  Courts. 

H.  S.  sees.  563  and  629  mentioned  in  the  text  were  incorporated  into  said  Judicial 
CJode,  chiefly  in  chapter  2  thereof  (JrDiciABY,  vol.  4,  p.  838  et  aeq,),  and  were  repealed 
by  section  297  of  said  Code,  in  Judiciaiiy,  vol.  6,  p.  1086. 

The  Act  of  Sept.  4,  1890,  ch.  874,  §  2,  provided  as  follows: 

"  SEa  2.  That  the  circuit  and  district  courts  of  the  United  States,  respectively,  are 
hereby  vested  with  the  same  jurisdiction  in  respect  of  the  oflfenses  mentioned  in  the 
first  section  of  this  act  that  they  by  law  have  and  possess  in  respect  of  the  otTenses 
in  said  chapter  and  title  in  the  first  section  of  this  act  mentioned,  and  said  courts, 
respectively,  are  also  for  the  purposes  of  this  act  vested  with  all  and  the  same  jurisdic- 
tion they,  respectively,  have  by  force  of  title  thirteen,  chapter  three,  and  title  thirteen, 
chapter  seven,  of  the  Revised  Statutes  of  the  United  States." 

iSection  1  of  this  Act,  to  which  the  quoted  section  refers,  is  given  in  the  notes  to 
section  272,  »upra,  this  title,  p.  800.  While  thitf  Act  has  not  been  repealed,  it  appears 
to  be  of  no  effect  now. 

Title  13,  ch.  3,  and  title  13,  ch.  7,  of  tlie  Revised  Statutes,  mentioned  in  the  section 
here  quoted,  related  to  the  District  and  Circuit  Courts.  They  were  for  the  most  part 
embodied  in  the  Judicial  Code,  and  repealed  thereby.    See  Judiciabt,  vol.  4,  p.  800. 

Exclusive  of  State  Coiir<*.— Judicial  Code,  §  266,  in  Judiciabt,  vol.  5,  pp.  921,  922, 
provides  that  the  jurisdiction  of  federal  courts  **  shall  be  exclusive  of  the  courts  of  the 
several  states  ...  of  all  crimes  and  offenses  cognizable  under  the  authority  of  the 
United  States." 

Venue  of  prosecutions. —  R.  S.  sec.  663,  to  which  the  text  refers,  provided  that  the 
district  courts  should  have  jiuisdiction :  "  First,  of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States,  committed  witMn  their  respectvce  districts*' 
etc.  This  provision  was  re-enacted,  without  the  words  above  printed  in  italics,  in 
Judicial  Code,  S  24,  par.  second,  in  Judiciabt,  voL  4,  pp.  839,  999,  and  R.  S.  sec  663 
was  expressly  repealed  in  Judicial  Code,  §  297,  in  JuniciABY,  vol.  5,  p.  1085.  But 
the  Federal  Constitution.,  art.  Ill,  §  2,  provides  that  the  trial  of  crimes  "shall  be 
held  in  the  state  where  the  said  crimes  shall  have  been  committed,''  and  t^e  Sixth 
Amendment  provides  that  "  in  all  criminal  prosecutions  the  trial  shall  be  by  a 
'  jury  of  the  state  and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law.'  ** 


Chapter  Fiptebn 

BEPEAIilNG  PROVISIONS 

Sec.  Sec. 

341.  Sections,  acts,  and  parts  of  acts  re-       343.  Prosecutions  and  punishments. 

pealed.  344.  Acts  of  limitation. 

342.  Accrued  rights,  etc.,  not  affected.  345.  Date  this  Act  shall  be  effective. 

Sbo.  341.  [Sections,  Act»,  and  parts  of  Acts  repealed.]  The  following 
sections  of  the  Revised  Statutes  and  Acts  and  parts  of  Acts  are  hereby 
repealed : 

Sections  four  hundred  and  twelve,  fifteen  hundred  and  fifty-three,  six- 
ten  hundred  and  sixty-eight;  sections  seventeen  hundred  and  eighty  to 
seventeen  hundred  and  eighty-three,  both  inclusive ;  sections  seventeen  hun- 
dred and  eighty-five,  seventeeii  hundred  and  eighty-seven,  seventeen  hun- 
dred and  eighty-eight,  seventeen  hundred  and  eighty-nine,  twenty-three 
hundred  and  seventy-three,  twenty-four  hundred  and  twelve,  thirty-five 
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hundred  and  eighty-threfe,  ttiirty-seven  hundred  and  eight,  thirty-seven 
hundred  and  thirty-nine,  thirty-seven  hundred  and  forty,  thirty-seven  hun- 
dred and  forty-two,  thirty-eight  hundred  and  thirty-two,  thirty-eight 
hundred  and  fifty-one,  thirty-eight  hundred  and  isi3rty-nine,  thirty-eight 
hundred  and  eighty-seven;  sections  thirty-eight  hundred  and  ninety  to 
thirty-eight  hundred  and  ninety-four,  both  inclusive;  section  thirty-eight 
hundred  and  ninety-nine;  sections  thirty-nine  hundred  and  twenty -two 
to  thirty-nine  hundred  and  twenty-five,  both  inclusive ;  sections  thirty-nine 
hundred  and  forty-seven,  thirty-nine  hundred  and  fifty-four,  thirty-nine 
hundred  and  seventy-seven,  thirty-nine  hundred  and  seventy-nine;  sec- 
tions thirty-nine  hundred  and  eighty-one  to  thirty-nine  hundred  and 
eighty-six,  both  inclusive;  sections  thirty-nine  hundred  and  eighty-ei^t, 
thirty-nine  hundred  and  ninety-two,  thirty-nine  hundred  and  ninety-five, 
thirty-nine  hundred  and  ninety-six,  four  thousand  and  thirteen,  four  thou- 
sand and  sixteen,  four  thousand  and  thirty,  four  thousand  and  fifty-three, 
fifty-one  hundred  and  eighty-eight,  fifty-one  hundred  and  eighty-nine; 
sections  fifty-two  hundred  and  eighty-one  to  fifty-two  hundred  and  ninety- 
one,  both  inclusive;  sections  fifty-three  hundred  and  twenty -three  to  fifty- 
three  hundred  and  ninety-five,  both  inclusive ;  sections  fifty-three  hundred 
and  ninety -eight  to  fifty-four  hundred,  and  ten,  both  inclusive;  sections 
fifty-four  hundred  and  thirteen  to  fifty-four  hundred  and  eighty-four,  both 
inclusive ;  sections  fifty- four  hundred  and  eighty-seven  to  fifty-five  hundred 
and  ten,  both  inclusive;  sections  fifty-five  hundred  and  sixteen,  fifty-five 
hundred  and  eighteen,  fifty-five  hundred  and  nineteen;  sections  fifty-five 
hundred  and  twenty-four  to  fifty-five  hundred  and  thirty-five,  both  inclu- 
sive; sections  fifty-five  hundred  and  fifty-one  to  fifty-five  hundred  and 
sixty-seven,  both  inclusive,  of  the  Revised  Statutes : 

That  part  of  section  thirty-eight  hundred  and  twenty-nine  of  the  Revised 
Statutes  which  reads  as  follows:  **And  every  person  who,  without  author- 
ity from  the  Postmaster-Gteneral,  sets  up  or  professes  to  keep  any  office  or 
place  of  business  bearing  the  sign,  name,  or  title  of  post-office,  shall,  for 
every  such  offense,  be  liable  to  a  penalty  of  not  more  than  five  hundred 
dollars;  " 

That  part  of  section  thirty-eight  hundred  and  sixty-seven  of  the  Revised 
Statutes  which  reads  as  follows:  **And  any  person  not  connected  with 
the  letter-carrier  branch  of  the  postal  service  who  shall  wear  the  uniform 
which  may  be  prescribed  shall,  for  every  such  offense,  be  punishable  by  a 
fine  of  not  rttore  than  one  hundred  dollars,  or  by  imprisonment  for  not 
more  than  six  months,  or  both ;  " 

That  part  of  section  four  thousand  and  forty-six  of  the  Revised  Statutes 
which  reads  as  follows:  **  Every  postmaster,  assistant,  clerk,  or  other  per- 
son employed  in  or  connected  with  the  business  or  operations  of  any  money- 
order  office  who  converts  to  his  own  use,  in  any  way  whatever,  or  loans, 
or  deposits  in  any  bank,  except  as  authorized  by  this  title,  or  exchanges  for 
other  funds,  any  portion  of  the  public  money-order  funds,  shall  be  deemed 
guilty  of  embezzlement;  and  any  such  person,  as  well  as  every  other  person 
advising  or  participating  therein,  shall,  for  every  such  offense,  be  impris- 
oned fornot  less  than  six  months  nor  more  than  ten  years,  and  be  fined  in 
a  sum  equal  to  the  amount  embezzled;  and  any  failure  to  pay  over  or  pro- 
duce any  money-order  funds  intrusted  to  such  person  shall  be  taken  to  be 
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prima  facie  evidence  of  embezzlement;  and  upon  the  trial  of  any  indict- 
ment against  any  person  for  such  embezzlement,  it  shall  be  prima  facie 
evidence  of  a  balance  against  him  to  produce  a  transcript  from  the  money- 
order  account  books  of  the  Sixth  Auditor.  But  nothing  herein  contained 
shall  b^  construed  to  prohibit  any  postmaster  depositing,  under  the  direc- 
tion of  the  Postmaster-General,  in  a  national  bank  designated  by  the  Secre- 
tary of  the  Treasury  for  that  purpose,  to  his  own  credit  as  postmaster,  any 
money  order  or  other  funds  in  his  charge,  nor  prevent  his  negotiating 
drafts  or  other  evidences  of  debt  through  such  bank,  or  through  United 
States  disbursing  officers,  or  otherwise,  when  instructed  or  required  to  do 
so  by  the  Postmaster-General,  for  the  purpose  of  remitting  surplus  money- 
order  funds  froih  one  post-office  to  another,  to  be  used  in  payment  of  money 
orders." 

**An  Act  to  protect  lines  of  telegraph  constructed  or  used  by  the  United 
States  from  malicious  injury  and  obstruction,"  approved  June  twenty- 
third,  eighteen  hundred  and  seventy-four ; 

**An  Act  to  protect  persons  of  foreign  birth  against  forcible  constraint 
or  involuntary  servitude,"  approved  June  twenty -third,  eighteen  hundred 
and  seventy-four; 

That  part  of  **An  Act  making  appropriations  for  the  service  of  the 
Post-Office  Department  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  seventy-five,  and  for  other  purposes, '  *  approved  June  twenty- 
third,  eighteen  hundred  and  seventy-four,  which  reads  as  follows:  **  That 
any  postmaster  who  shall  affix  his  signature  to  the  approval  of  any  bond 
of  a  bidder  or  to  the  certificate  of  sufficiency  of  sureties  in  any  contract 
before  the  said  bond  or  contract  is  signed  by  the  bidder  or  contractor  and 
his  sureties,  or  shall  knowingly,  or  without  the  exercise  of  due  diligence, 
approve  any  bond  of  a  bidder  with  insufficient  sureties,  or  shall  knowingly 
make  any  false  or  fraudulent  certificate,  shall  be  forthwith  dismissed  from 
office  and  be  thereafter  disqualified  from  holding  the  office  of  postmaster, 
and  shall  also  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
be  punished  by  a  fine  not  exceeding  five  thousand  dollars,  or  by  imprison- 
ment not  exceeding  one  year,  or  both;  " 

Sections  one,  two,  and  three  of  **An  Act  to  protect  ornamental  and  other 
trees  on  Government  reservations  and  on  lands  purchased  by  the  United 
States,  and  for  other  purposes,  *  *  approved  March  third,  eighteen  hundred 
and  seventy-five; 

**An  Act  to  punish  certain  larcenies  and  the  receivers  of  stolen  goods," 
approved  March  third,  eighteen  hundred  and  seventy -five; 

**An  Act  to  amend  section  fifty-four  hundred  and  fifty-seven  of  the 
Revised  Statutes  of  the  United  States,  relating  to  counterfeiting,"  approved 
January  sixteenth,  eighteen  hundred  and  seventy -seven ; 

That  part  of  section  five  of  **An  Act  establishing  post-roads,  and  for 
other  purposes,"  approved  March  third,  eighteen  hundred  and  seventy- 
seven,  which  reads  as  follows:  *'And  if  any  person  shall  make  use  of  any 
such  official  envelope  to  avoid  the  payment  of  postage  on  his  private  letter, 
package,  or  other  matter  in  the  mail,  the  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor  and  subject  to  a  fine  of  three  hundred 
dollars,  to  be  prosecuted  in  any  court  of  competent  jurisdiction;" 

That  part  of  section  one  of  ''An  Aot  making  appropriations  for  the  serv« 
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ice  of  the  Post-Oflfice  Department  for  the  year  ending  June  thirtieth,  eigh- 
teen hundred  and  seventy-nine,  and  for  other  purposes,"  approved  June 
seventeenth,  eighteen  hundred  and  seventy-eight,  which  reads  as  follows: 
''And  any  postmaster  who  shall  make  a  false  return  to  the  auditor,  for 
the  purpose  of  fraudulently  increasing  his  compensation  under  the  pro- 
visions of  this  or  any  other  Act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  fined  in  a  sum  not  less  than  fifty  nor 
more  than  five  hundred  dollars,  or  imprisoned  for  a  term  not  exceeding 
one  year,  or  punished  by  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court;  and  no  postmaster  of  any  class,  or  other  person  connected  with 
the  postal  service,  intrusted  with  the  sale  or  custody  of  postage  stamps, 
stamped  envelopes,  or  postal  cards,  shall  use  or  dispose  of  them  in  the 
payment  of  debts  or  in  the  purchase  of  merchandise  or  other  salable  articles, 
or  pledge  or  hypothecate  the  same,  or  sell  or  dispose  of  them  except  for 
cash,  or  sell  or  dispose  of  postage  stamps  or  postal  cards  for  any  larger  or 
less  sum  than  the  values  indicated  on  their  faces,  or  sell  or  dispose  of 
stamped  envelopes  for  a  larger  or  less  sum  than  is  charged  therefor  by  the 
Post-OflSce  Department  for  like  quantities,  or  sell  or  dispose  of  postage 
stamps,  stamped  envelopes,  or  postal  cards  otherwise  than  as  provided  by 
law  and  the  regulations  of  the  Post-OflSce  Department ;  and  any  postmaster 
or  other  person  connected  with  the  postal  service  who  shall  violate  auy  of 
these  provisions  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  convic- 
tion thereof,  shall  be  fined  in  any  sum  not  less  than  fifty  nor  more  than 
five  hundred  dollars,  or  imprisoned  for  a  term  not  exceeding  one  year;  '* 

**An  Act  to  amend  section  fifty-four  hundred  and  ninety-seven  of  the 
Revised  Statutes,  relating  to  embezzlement  by  officers  of  the  United  States," 
approved  Februaiy  third,  eighteen  hundred  and  seventy-nine; 

That  part  of  section  one  of  **An  Act  making  appropriations  for  the 
service  of  the  Post-Office  Department  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  eighty,  and  for  other  purposes,"  approved 
March  third,  eighteen  hundred  and  seventy-nine,  which  reads  as  follows: 
**  That  nothing  contained  in  section  thirty-nine  hundred  and  eighty-two  of 
the  Revised  Statutes  shall  be  construed  as  prohibiting  any  person  from 
receiving  and  delivering  to  the  nearest  post-office  or  postal  car  mail  matter 
properly  stamped."  Also  sections  thirteen,  twenty-three,  twenty-seven, 
and  twenty-eight  of  said  Act ; 

**An  Act  to  amend  section  fifty-four  hundred  and  forty  of  the  Revised 
Statutes,"  approved  May  seventeenth,  eighteen  hundred  and  seventy-nine; 

Sections  one,  three,  and  four  of  "An  Act  to  amend  section  fifty -three 
hundred  and  fifty-two  of  the  Revised  Statutes  of  the  United  States,  in  refer- 
ence to  bigamy,  and  for  other  purposes,"  approved  March  twenty -second, 
eighteen  hundred  and  eighty-two ; 

Sections  eleven,  twelve,  thirteen,  fourteen,  and  fifteen  of  ''An  Act  to 
regulate  and  improve  the  civil  service  of  the  United  States,"  approved 
January  sixteenth,  eighteen  hundred  and  eighty-three ; 

"An  Act  making  it  a  felony  for  a  person  to  falsely  and  fraudulently 
assume  or  pretend  to  be  an  officer  or  employee  acting  under  authority  of 
the  United  States  or  any  department  or  officer  thereof,  and  prescribing  a 
penalty  therefor,"  approved  April  eighteenth,  eighteen  hundred  and 
eighty-four ; 
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"An  Act  to  prevent  and  punish  the  counterfeiting  within  the  United 
States  of  notes,  bonds,  or  other  securities  of  foreign  governments," 
approved  May  sixteenth,  eighteen  hundred  and  eighty-four ; 

Section  nine  of  ''An  Act  making  appropriations  for  the  current  and 
contingent  expenses  of  the  Indian  Department  and  for  fulfilling  treaty 
stipulations  with  various  Indian  tribes  for  the  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty-six,  and  for  other  purposes,"  approved  March 
thirds  eighteen  hundred  and  eighty-five ; 

Section  two  of  **An  Act  to  amend  the  Act  entitled  *An  Act  to  modify 
the  money-order  system,  and  for  other  purposes,'  approved  March  third, 
eighteen  hundred  and  eighty-three,"  approved  January  third,  eighteen 
hundred  and  eighty-seven ; 

Sections  three,  four,  five,  nine,  and  ten  of  "An  Act  to  amend  an  Act 
entitled  'An  Act  to  amend  section  fifty-three  hundred  and  fifty-two  of  the 
Revised  Statutes  of  the  United  States,  in  reference  to  bigamy,  and  for 
other  purposes,'  approved  March  twenty-second,  eighteen  hundred  and 
eighty-two, ' '  approved  March  third,  eighteen  hundred  and  eighty-seven  j 

Section  two  of  **An  Act  relating  to  permissible  marks,  printing  or  writ- 
ing, upon  second,  third,  and  fourth  class  matter,  and  to  amend  the  twenty- 
second  and  twenty-third  seconds  of  an  Act  entitled  'An  Act  making 
appropriations  for  the  service  of  'the  Post-Office  Department  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty,  and  for  other  pur- 
poses, '  ' '  approved  January  twentieth,  eighteen  hundred  and  ei^ty-eight ; 

*'An  Act  to  amend  section  fifty-three  hundred  and  eighty-eight  of  the 
Revised  Statutes  of  the  United  States  in  relation  to  timber  depredations," 
approved  June  fourth,  eighteen  hundred  and  eighty-eight; 

' '  An  Act  relating  to  postal  crimes,  and  amendatory  of  the  statutes  therein 
mentioned,"  approved  June  eighteenth,  eighteen  hundred  and  eighty-eight; 

"An  Act  amendatory  of  'An  Act  relating  to  postal  crimes  and  amenda- 
tory of  the  statutes  therein  mentioned, '  approved  June  eighteenth,  eighteen 
hundred  and  eighty-eight,  and  for  other  purposes,"  approved  September 
twenty-sixth,  eighteen  hundred  and  eighty-eight ; 

' '  An  Act  to  punish,  as  a  felony,  the  carnal  and  unlawful  knowing  of  any 
female  under  the  age  of  sixteen  years, ' '  approved  February  ninth,  eighteen 
hundred  and  eighty-nine; 

Sections  one  and  two  of  "An  Act  to  punish  dealers  and  pretended  dealers 
in  counterfeit  money  and  other  fraudulent  devices  for  using  the  United 
States  mails,"  approved  March  second,  eighteen  hundred  and  eighty-nine; 

Section  one.  of  "An  Act  to  amend  certain  sections  of  the  Revised  Statutes 
relating  to  lotteries,  and  for  other  purposes,"  approved  September  nine- 
teenth, eighteen  hundred  and  ninety ; 

"An  Act  further  to  prevent  counterfeiting  or  manufacture  of  dies,  tools, 
or  other  implements  used  in  counterfeiting,  and  providing  penalties  there- 
for, and  providing  for  the  issue  of  search  warrants  in  certain  cases," 
approved  February  tenth,  eighteen  hundred  and  ninety-one ; 

"An  Act  to  amend  sections  fifty-three  hundred  and  sixty-five  and  fifty- 
three  hundred  and  sixty-six  of  the  Revised  Statutes  relating  to  barratry  on 
the  high  seas, ' '  approved  August  sixth,  eighteen  hundred  and  ninety-four ; 

Sections  one  and  two  of  "An  Act  for  the  suppression  of  lottery  traffic 
through  jiational  and  interstate  commerce  and  the  postal  service,  subject 
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to  the  jurisdiction  and  laws  of  the  United  States, ' '  approved  March  second, 
eighteen  hundred  and  ninety-five ; 

**An  Act  to  prohibit  prize  fighting  and  pugilism  and  fights  between  men 
and  animals,  and  to  provide  penalties  therefor  in  the  Temtories  and  the 
District  of  Columbia/'  approved  February  seventh,  eighteen  hundred  and 
ninety-six ; 

That  part  of  **An  Act  making  appropriations  for  the  Department  of 
Agriculture  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
ninety-five,"  approved  August  eighth,  eighteen  hundred  and  ninety-four, 
and  that  part  of  "An  Act  making  appropriations  for  the  Department  of 
Agriculture  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
ninety-six,*'  approved  March  second,  eighteen  hundred  and  ninety-five,  and 
that  part  of  *'An  Act  making  approprriations  for  the  Department  of  Agri- 
culture for  thte  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
ninety-seven,"  approved  April  twenty-fifth,  eighteen  hundred  and  ninety- 
six,  which  reads  as  follows:*  "Any  person  who  shall  knowingly  issue  or 
publish  any  weather  forecasts  or  warnings  of  weather  conditions  falsely 
representing  such  forecasts  or  warnings  to  have  been  issued  or  published 
by  the  Weather  Bureau,  United  States  Signal  Service,  or  other  branch  of 
the  government  service,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  for  each  offense  be  fined  in  a  sum  not  exceeding  five 
hundred  dollars,  or  imprisoned  not  to  exceed  ninety  days,  or  be  both  fined 
and  imprisoned,  in  the  discretion  of  the  court;  " 

That  part  of  "An  Act  making  appropriations  for  current  and  contingent 
expenses  of  the  Indian  Department  and  fulfilling  treaty  stipulations  with 
various  Indian  tribes  for  the  fiscal  year  ending  Jun^e  thirtieth,  eighteen 
hundred  and  ninety-seven,  and  for  other  purposes, ' '  approved  June  tenth, 
eighteen  hundred  and  ninety-six,  which  reads  as  follows:  **  Provided 
further,  That  hereaft^rit  shall  be  unlawful  for  any  person  to  destroy, 
deface,  change,  or  retneve  to  another  place  and  [any?]  section  corner, 
quarter-section  comer,  or  meander  post  on  any  Government  line  of  survey, 
or  to  cut  down  any  witness  tree  or  any  tree  blaeed  to  mark  the  line  of  a 
Government  survey,  or  to  deface,  change,  or  remove  any  monument  or 
bench  mark  of  any  Government  survey.  That  any  persons  who  shall  offend 
against  any  of  the  provisions  of  this  paragraph  shall  be  deemed  'guilty  of 
a  misdemeanor,  and,  upon  conviction  thereof  in  any  court,  shall  be  fined 
not  exceeding  two  hundred  and  fifty  dollars  or  be  imprisoned  not  more 
than  one  hundred  days.  All  the  fines  accruing  under  this  paragraph  shall 
be  paid  into  the  Treasury,  and  the  informer  in  each  case  of  conviction  shall 
be  paid  the  sum  of  twenty-five  dollars;  " 

"An  Act  to  reduce  the  cases  in  which  the  penalty  of  death  may  be 
inflicted, ' '  approved  January  fif  teenth^  eighteen  hundred  and  ninety-seven ; 

"An  Act  to  prevent  the  carrying  of  obscene  literature  and  articles 
designed  for  indecent  and  immoral  use  from  one  State  or  Territory  into 
another  State  or  Territory,"  approved  February  eighth,  eighteen  hundred 
and  ninety -seven ; 

"An  Act  to  prevent  forest  fires  on  the  public  domain,"  approved  Febru- 
ary twenty-fourth,  eighteen  hundred  and  ninety-seven; 

A.n  Act  to  prevent  the  purchasing  of  or  speculating  in  claims  against 
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the  Federal  Govemm^it  by  United  States  officers,"  ai^proved  February 
twenty-fifth,  eighteen  hundred  and  ninety-seven ; 

**An  Act  to  amend  section  fifty-four  hundred  and  fifty-nine  of  the 
Revised  Statutes,  prescribing  the  punishment  for  mutilating  United  States 
coins,  and  for  uttering  or  passing  or  attemptinif  to  utter  or  pass  such  muti- 
lated coins,*'  approved  March  third,  eighteen  hundred  and  ninety-seven; 

Section  eighteen  of  '*An  Act  to  amend  the  laivB  relating  to  navigation/' 
approved  Match  third,  eighteen  hundred  and  ninety-seven ; 

That  part  of  section  one  of  "An  Act  making  appropriations  for  the 
serviee  of  the  Post-Offiee  Department  for  the  fiscal  year  ending  June  thir- 
teenth, eighteeii'  hundred  and  ninety-nine,'*  approved  June  thirteenth, 
eighteen  hundred  and  ninety-eight,  which  reads  as  follows:  '*  Provided, 
That  any  person  or  persons  who  shall  place  or  cause  to  be  placed-  any  mat- 
ter in  the  mails  during  the  regular  weighing  period,  for  the  purpose  of 
increasing  the  weight  of  the  mails  with  intent  to  cause  an  increase  in  the 
compensation  of  the  railroad  mail  carrier  over  whose  route  such  mail  matter 
may  pass,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  on  conviction 
thereof  be  fined  not  less  than  five  hundred  dollars  nor  more  than  twenty 
thousand  dollars,  and  shall  be  imprisoned  at  hard  labor  not  less  than  thirty 
days  nor  more  than  fivef  years ;  " 

Section  seventeen  of  **An  Act  to  provide  revenue  for  the  Government, 
and  to  encourage  the  industries  of  the  United  States,''  approved  July 
twenty-fourth,  eighteen  hundred  and  ninety-seven ; 

Section  three  of  an  Act  entitled  ''An  Act  making  appropriations  for  the 
serviee  of  the  Post-Office  Department  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  four,  and  for  other  purposes,"  approved 
March  third,  nineteen  hundred  and  liiree ; 

*  *  An  Act  to  protect  the  harbor  defenses  and  fortifications^  constructed  or 
used  by  the  United  States  from  malicious  injury,  and  for  other  purposes, ' ' 
approved  July  seventh,  eighteen  hundred  and  ninety-eight ; 

'* An  Act  to  amend  an  Act  entitled  'An  Act  to  prevent  forest  fires  on  the 
public  d(Hnain,'  approved  February  twenty-fourth,  eighteen  hundred  and 
ninety-seven,"  approved  May  fifth,  nineteen  hundred; 

Sections  two,  three,  and  four  of  "An  Act  to  enlarge  the  powers  of  the 
Department  of  Agriculture,  prohibit  the  transportation  by  interstate  com- 
merce of  gaane  killed  in  violation  of  local  laws,  and  for  other  purposes, ' ' 
approved  May  twenty-fifth,  nineteen  hundred ; 

"An  Act  to  prevent  the  sale  of  firearms,  opium,  and  intoxicating  liquors 
in  certain  islands  of  the  Pacific, ' '  approved  February  fourteenth,  nineteen 
hundred  and  two; 

"An  Act  for  the  suppression  of  train  robbery  in  the  Territories  of  the 
United  States  and  elsewhere,  and  for  other  purposes, ' '  ai^oved  July  first, 
nineteen  hundred  and  two ; 

"An  Act  conferring  jurisdiction  upon  the  circuit  and  district  courts  for 
the  district  of  South  Dakota  in  certain  cases,  and  for  other  purposes^" 
approved  February  second,  nineteen  hundred  and  three ; 

"An  Act  to  amend  section  three  of  the  'Act  further  to  prevent  counter- 
feiting or  manufacturing  of  dies,  tools,  or  other  implements  used  in  maau- 
faeturihg,'  and  so  forth,  approved  February  tenth,  eighteen  hundred  and 
ninety^one,"  approved  March  third,  nineteen  hundred  and  three; 
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*'An  Act  for  the  protection  of  the  Bull  Run  Forest  Reserve  and  the 
sources  of  the  water  supply  of  the  city  of  Portland,  State  of  Oregon," 
approved  April  twenty-eighth,  nineteen  hundred  and  four; 

**An  Act  to  amend  the  Act  of  February  eighth,  eighteen  hundred  and 
ninety-seven,  entitled  *An  Act  to  prevent  the  carrying  of  obscene  litera- 
ture and  articles  designed  for  indecent  and  immoral  use  from  one  State  or 
Territory  into  another  State  or  Territory,'  so  as  to  prevent  the  importation 
and  exportation  of  the  same,"  approved  February  eighth,  nineteen  hun- 
dred and  five; 

*' An  Act  to  amend  section  thirteen  of  chapter  three  hundred  and  ninety- 
four  of  the  Supplement  to  the  Revised  Statutes  of  the  United  States,*' 
approved  March  second,  nineteen  hundred  and  five ; 

Section  five  of  "An  Act  to  amend  sections  forty-four  hundred  and  seven- 
teen, forty-four  hundred  and  fifty-three,  forty-four  hundred  and  eighty- 
eight,  and  forty-four  hundred  and  ninety-nine  of  the  Revised  Statutes 
relating  to  misconduct  by  officers  or  owners  of  vessels,"  approved  March 
third,  nineteen  hundred  and  five ; 

"An  Act  to  punish  the  cutting,  chipping,  or  boxing  of  trees  on  the  pubUc 
lands,"  approved  June  fourth,  nineteen  hundred  and  six. 

Sections  sixteen,  seventeen,  and  nineteen  of  "An  Act  to  establish  a 
bureau  of  immigration  and  naturalization,  and  to  provide  for  a  uniform 
rule  for  the  naturalization  of  aliens  throughout  the  United  States,'' 
approved  June  twenty-ninth,  nineteen  hundred  and  six. 

An  Act  entitled  "An  Act  to  prohibit  corporations  from  making  money 
contributions  in  connection  with  political  elections,"  approved  January 
twenty-sixth,  nineteen  hundred  and  seven. 

An  Act  entitled  "An  Act  to  amend  sections  one,  two,  and  three  of  an 
Act  entitled  ^An  Act  to  prohibit  shanghaiing  in  the  United  States,' 
approved  June  twenty-eighth,  nineteen  hundred  and  six,"  approved  March 
second,  nineteen  hundred  and  seven. 

An  Act  entitled  "An  Act  to  promote  the  safe  transportation  in  inter- 
state commerce  of  explosives  and  other  dangerous  articles,  and  to  provide 
penalties  for  its  violation,"  approved  May  thirtieth,  nineteen  hundred  and 
eight. 

An  Act  entitled  An  "Act  to  amend  section  fifty-four  hundred  and 
thirty-eight  of  the  Revised  Statutes,"  approved  May  thirtieth,  nineteen 
hundred  and  eight. 

Also  all  other  sections  and  parts  of  sections  of  the  Revised  Statutes  and 
Acts  and  parts  of  Acts  of  Congress,  in  so  far  as  they  are  embraced  within 
and  superseded  by  this  Act,  are  hereby  repealed;  the  remaining  portioift 
thereof  to  be  and  remain  in  force  with  the  same  effect  and  to  the  same  extent 
as  if  this  Act  had  not  been  passed.    [35  Stat.  L.  1153-1159.] 

The  various  sections  of  the  Revised  Statutes  and  the  Acts  and  parts  of  Acts  repealed 
by  this  section  are  set  out  or  noted  under  the  preceding  sections  of  this  Code  into 
which  these  provisions  have  been  carried. 

Sec.  342.  [Accrued  rights,  etc.,  not  affected.]  The  repeal  of  existing 
laws  or  modifications  thereof  embraced  in  this  title  shall  not  affect  any  act 
done,  or  any  right  acciniing  or  accrued,  or  any  suit  or  proceeding  had  or. 
commenced  in  any  civil  cause  prior  to  said  repeal  or  modifications,  but  all 
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liabilities  under  said  laws  shall  continue  and  maj'  be  enforced  in  the  same 
manner  as  if  said  repeal  or  modifications  had  not  been  made.  [35  Stat,  L, 
1159.] 

Prior  offense. —  Where   an  offense  waa  615,    affirming   judgment    (S.    D.    N.    Y 

committed   prior   to   the   pasaing  .of   the  1910)    1.75   Fed,    852,   writ   of   certiorari 

Penal  I^ws,  the  offender  should,  in  view  granted   (1912)   223  U.  S.  730,  32  S.  Ct 

of  the  saving  clause  of  this   section,  be  527,  56  U.  S.   (L.  ed.)   633,  judgment  af 

prosecuted  in  the  same  manner  and  under  firmed   (1913)    227  U.  S.  131,  33  S.  Gt 

the  same  procedure  as  if  the  laws  had  ^26,   57  U.   S.    (L.   ed.)    450,   Ann.   Gas 

not  been  passed.    Heike  t?.  U.  S.,  (C.  G.  A.  1914C  128. 
2d  Cir.  1911)    192  Fed.  83,  112  C.  C.  A. 

Sec.  343.  [Prosecutions  and  pnnishments.] .  All  offenses  commit'fed,  and 
all  penalties,  forfeitures,  or  liabilities  incurred  pridr  to  the  taking  effect 
hereof,  under  any  law  embraced  in,  or  changed,  modified,  or  repealed  by 
this  title,  may  be  prosecuted  and  punished  in  the  same  manner  and  with 
the  same  effect  as  if  this  Act  had  not  been  passed.    [35  8 fat.  L,  1159»] 

Sec:  344.  [Acts  of  limitation.]  All  acts  of  limitation,  whether  appli- 
cable to  civil  causes  and  proceedings,  or  for  the  recovery  of  penalties  or 
forfeitures,  embraced  in,  modified,  changed,  or  repealed  by  this  title,  shall 
not  be  affected  thereby ;  and  all  suits  or  proceedings  for  causes  arising  or 
acts  done  or  committed  prior  to  the  taking  effect  hereof  may  be  commenced 
and  prosecuted  within  the  same  time  and  with  the  same  effect  as  if  said 
repeal  had  not  been  made.    [35  Stat.  L.  1159.] 

Seo.  345.  [Date  this  Act  shall  be  effective.]  This  Act  shall  take  effect 
and  be  in  force  on  and  after  the  first  day  of  January,  nineteen  hundred 
and  ten.    [35  Stat.  L.  1159.] 

For  a  general  discussion  aa  to  when  statutes  become  operative,  see  the  article 
Staitcteb  and  Statutobt  CJowsTBUcnox,  vol.  1,  p.  10,  i  2. 
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IL  Pensions  Qenerallyt  1010. 
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R.S.  4713-    Commencement  of  Pensions  for  Prior  Wars,  1026« 
R.  S.  4714.    Declaration  of  Clamants,  1026. 
»R.  S.  4715.    (My  One  Pensim  at  a  Time,  1026. 
R.  S.  4716.    Loyalty,  1027. 
R.  S.  4719.    Undaimed  Pensions,  1028. 
R.  S.  4720.     Pensions  under  Special  Acts  of  Congress,  1028. 
R.  S.  4721.    Indian  Claims,  1029. 

R.  S.  4722.     Provisions  Extended  to  Missouri  State  MiUtia,  1029. 
R.  g.  4723.    Colored  Soldiers  Enrolled  as  "  Slaves,''  1030. 
R.  S.  4725.    Half' Pay  to  Widows,  etc,,  under  Laws  Prior  to  June  S, 

1868,  .1030. 
R.  S.  4726.     To  Widow  for  Life,  and  to  Children  under  Sixteen,  etc,,  1031. 
R.  5.  4727.    Jllalf 'Monthly  Pay  Not  to  Exceed  That  of  Lieutenant- 

Calomel,  1031. 
R.  S.  4728.     Navy  Pen^qns,  1031. 

R.  S.  4729.     Naval  Pensions  to  Widows  and  Children,  1032. 
R.  S.  4730.     Pensions  to  Soldiers  of  Mexican  War,  1032. 
R.  S.  4731.     Widows  and  Children  of  Mexican  War  Pensioners,  1032. 
R.  S.  4732.    Widows  and  Children  of  Pensioners  of  War  of  181S,  and 

Indian  Wars,  1033. 
R.  8.  4733.    Continuance  of  Pensions,  1033. 
R.  S.  4734.     Pensions  Not  to  Be  Withheld,  1033. 
R.  $.  4735.     Time  for  Which  a  Widow  Shall  Not  Receive  a  Pension, 

1034. 
R.  S.  4741.     Pensions  to  Officers  and  Seamen  of  Revenue-Cutters,  1034. 
R.  S.  4742.    Certain  Claims  for  Revolutionary   Pensions   Prohibited, 

1084. 
R.  S.  4743.    Evidence   Necessary  to  Enable  Widow  of  Revolutionary 

Soldier  to  Get  Pension,  1036. 
R.  S.  4744.    Detail  of  Persons  to  Examine  Pension  and  Bounty  Land 

Claims  for  Fraud  —  Powers,  1035. 
R.  S.  4745.     Pledge  or  Transfer  of  Pension,  or  Retaining   Pension 

Certificate   Unlawful  —  Penalty,  1037. 
R.  S.  4746.     Penalty  for   Making  False   Affidavit,    etc..    Postdating 

Voucher,  or  Making  False  Certificate  as  to  Presence  of 

Affiant,  etc.,  1038. 
R.  S.  4747.     Pension  Not  Liable  to  Attachment,  etc.,  1041. 
R.  S.  4748.    Commissioner  to  Furnish   Printed  Instructions,  Free  of 

Charge,  1043. 
R.  S.  4749.    Certain  Soldiers  and  Sailors  Not  to  Be  Deemed  Deserters, 

etc.,  1044. 
R.  S.  4750.    Secretary  of  Navy  Trustee  of  Navy  Pension  Fund,  1044. 
R.  S.  3667.     Estimates  by  Secretary  of  Navy  of  Claims,  etc.,  on  Navy 

Pension  Fund,  1045. 
R.  S.  4753.     Naval  Pension  Fund,  How  to  Be  Invested,  1045. 
R.  S.  4754.    Rate  of  Interest  on  Naval  Pension  Fund,  1046. 
R.  S.  4755.     Navy  Pensions  Payable  from  Fund,  1046. 
R.  S.  4756.    Half 'Rating  to  Disabled  Enlisted  Persons  or  Petty  Officers 

Serving  Twerdy  Years  in  Navy  or  Marine  Corps,  1046. 
R.  S.  4757.    Serving  Not  Less  Than  Ten  Years,  May  Receive  What 

Aid,  1046. 
R.  S.  4758.    Secretary  of  Navy  Trustee  of  Privateer  Pension  Fund,  1047. 
R.  S.  4761.     Wounded,  etc.,  Privaleersmen  to  Be  Placed  on  Pension 

List,  1047. 
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R.  S.  4762.    Commanding  Officers  of  Privateers  to  Enter  Names,  etc., 

in  a  Joumaly  1047. 
R.  S.  4763.     Transcript  of  Journals  to  Be  Transmitted  to  Secretary  of 

the  Navy,  1047. 
R.  S.  4766.     Payment  of  Pensions —  To  Pensioners  only — In  Case 

of  Disahilities  —  When  in  Cash  —  In  Case  of  Desertion 

of  Family,  or  in  Soldiers'  Home  —  Widovfs  Right  to 

Pension  Generally,  1048. 
R.  S.  4775.     Special  Examination,  1051. 
R.  S.  4777.    Appointment  of  Civil  Examining- Surgeons,  1052. 
R.  S.  4783.     Penalty  for  Embezzlement,  etc.,  by  Guardian,  1053. 
R.  S.  4785.    Fees  of  Attorney  for  Prosecuting  Claims,  1054. 
R.  S.  5485.    Attorney  for  Pensions  Demanding  More  Than  Legal  Fee, 

etc.,  1055. 
R.  S.  4786.    Agreement  for  Amount  of  Fee  to  Be  Filed  —  Fee  Where  No 

Agreement   Is   Filed  —  Amount   of  Fee   AUouxMe  — 

Penalty  for  Violalion  of  Provisions,  1056. 

Act  of  May  21,  1872,  ch.  178,  1063. 

Penalty  for  Retaining  vriihout  Consent  or  Refusing  to  Deliver  Dis- 
charge Papers  or  Land  Warrants,  1063. 

Act  of  June  6,  1874,  ch.  219,  1064. 

Pensioners  under  Special  Acts  to  Ha»e  Benefiis  of  General  Law,  1064. 

Act  of  June  18,  1874,  ch.  298,  1064. 

Sec.  1.  Increase  of  Pension  for  Total  Helplessness,  1064. 
2.  Effect,  1065. 

Act  of  March  3,  1876,  ch.  ISO,  1065. 

Sec.  1.  Compensation  for  Investigaling  Pension  Frauds,  1066. 

Act  of  Feb.  28,  1877,  ch.  73,  1065. 

Pensions  for  Loss  of  One  Hand  and  One  Foot,  etc.,  1065. 

Act  of  March  3,  1877,  ch.  120,  1066. 

Persons  Aiding  Rebellion,  afterwards  Disabled  in  U.  S.  Army  or 
Navy,  1066. 

Act  of  March  3,  1877,  ch.  121,  1066. 

Pensions  to  Engineers  in  Navy  to  Be  According  to  Relative  Rank, 
1066. 

Act  of  March  9,  1878,  ch.  28,  1066. 

Sec.  1.  Pensions  to  Soldiers  and  Sailors  of  War  of  1812  and  Their 
Widows,  1066. 
2.  Rate  of  Pensions  —  Existing  Pensions,  1067. 
S.  Proof  of  Right  —  Perjury  —  Loss  of  Certificate  of  Dis- 
charge, 1068. 

4.  Act  to  Apply  to  AU  Applications  —  Extension  of  Existing 

Laws,  1068. 

5.  Restoration  of  Pensioners  Stricken  from  Rolls  for  Aiding 

Rebellion,  1069. 

6.  Pension  to  Widows  of  Those  Who  Were  So  Stricken  off  and 

Died  before  Restoration^  1069. 

7.  Repeal,  1069. 

Act  of  June  17,  1878,  ch.  261,  1070. 

Pension  for  Loss  of  Both  Hands,  Feet,  or  Eyes,  1070. 

Act  of  June  18,  1878,  ch.  268,  1070. 

Lieutenant-Commanders*  Pension,  1070. 
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Ad  of  Jan.  25,  1879,  ch,  2S,  1070. 

Sec.  L  Commencement  of  Pensions  for  Death,  Wounds,  etc.,  in  War 
of  Rebellion,  1070. 
X.  Regulations  for  Payment  of  Arrears,  1071. 
4'  Attorneys  Not  Entitled  to  Fees  on  Applications  for  Arrears 

of  Pensions,  1071. 
S,  Repeal,  1071. 

Ad  of  March  3,  1879,  ch.  187,  1072. 

Sec.  1,  Rate  of  Arrears  oflnvaiid  Pensions  —  Disability  Occurring 
after  Cessation  of  Hostilities,  1072. 
2.  Arrears  of  Pension  Granted  for  Causes  Originating  Since 
March  4,  1861  —Ldmitation,  1072. 

Ad  of  March  3, 1879,  ch.  200,  1073. 

Pension  on  Account  of  Total  Blindness,  1073. 

Ad  of  June  21,  1879,  ch.  S4,  1073. 

Sec.  3.  Special  Examinations  of  Pensioners — Increase  or  Redudion 
of  Pensions  —  Fractional  Currency  Reserve  in  Payment 
of  Pensions,  1073. 

Ad  of  June  9, 1880,  ch,  166,  1073. 

Pensions  AUoived  Prior  to  July  26, 1866,  Not  to  Be  Reduced  by 
Subsequent  Ads  —  To  Be  Restored  if  Already  Reduced,  1073. 

Ad  of  June  16,  1880,  ch,  236,  1074. 

Sec.  1.  Increase  of  Pension  for  Total  Helplessness,  1074. 
2.  Date  from  Which  Increase  Takes  Effed,  1075. 

Ad  of  July  26,  1882,  ch.  349,  1075. 

Sec.  3.  Subpoenas  to  Witnesses  to  Give  Depositions  —  Fees  of 
Witnesses,  1075. 
4-  Examining  Surgeons  —  Boards  of  Surgeons  —  Reviewing 
Boards  —  Examinations  —  Fees,  1076. 

5.  Pension  Not  to  Be  Drawn  under  Both  General  and  Special 

Laws,  1078. 

Ad  of  Aug.  7,  1882,  ch.  438,  1078. 

Sec.  2.  Marriages,  How  Proved  —  Adulterous  Cohabitation  of 
Widow,  1078. 

Ad  of  March  3,  1883,  ch.  91,  1078. 

Pension  for  Loss  of  Hand,  Foot,  Arm,  or  Leg,  or  in  Case  of  Incapacity 
to  Perform  Manxial  Labor,  1078. 

Ad  of  July  4,  1884,  ch.  181,  1079. 

Sec.  2.  Pension  Certificates  to  Be  Sent  to  Agent  with  Contrad  for 
Attorney's  Fee,  Which  Is  to  Be  Paid  and  Deducted,  1079. 

6.  Commissioner  May  Rejed  Contracts  for  Fees,  if   Undue 

Advantage  Taken,  1079. 

Ad  of  March  3,  1885,  ch.  340,  1079. 

Applicants  for  Pensions  Presumed  Not  to  Be  Disabled  on  Entering 
Service,  1079. 

Ad  of  March  19, 1886,  ch.  22,  1079. 

Sec.  1.  Increased  Pensions  to  Widows,  Minor  Children,  and  De* 
pendent  Relatives,  1079. 
2.  Claim  Agents  Not  to  Receive  Compensation,  1080. 

Ad  of  Aug.  4,  1886,  ch.  899,  1080. 

Increase  of  Pension  for  Loss  of  Hand,  Foot,  Arm,  or  Leg,  1080. 
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iid  of  Jan.  29,  1887,  ch,  70,  1081. 

Sec,  1.  Pensions  to  Mexican  War  Soldiers,  etc.,  and  Their  Widows^ 
1081. 
2.  Rate  of  Pension —  Extsting  Pensions,  1081. 
S.  Proof  of  Right  —  Perjury  —  Loss  of  CertifUxie  of  Discharge^ 

1082. 
-4-  Pension  Laws  Made  Applicable,  1082. 

5.  Persons  Engaged  in  the  R^Uion  Not  Exduded,  1082. 

6,  P&rsons  under  Political  LHseinltty  Excluded,  1082. 

Act  of  June  7,  1888,  ch.  S69,  1082. 

Sec.  1,  Widow's  Pension  to  Date  from  Death  of  Husband,  1082. 

Act  of  Aug,  27,  1888,  cL  91S,  1083. 

Increase  of  Pension  for  Deafness,  1088. 

Act  of  Fa.  12,  1889,  ch,  1S2,  1083. 

Increase  of  Pension  for  Loss  of  BoOi  Hands,  1083. 

Ad  of  March  4,  1890,  ch,  25,  1083. 

Increase  of  Pension  for  ToUd  Helplessness,  1088. 

Act  of  June  27,  1890,  ch.  634  {"June  Act'),  1084. 

Sec,  1.  Dependent  Parents  —  Evidence  Required  —  Beginning  and 
Continuante  of  Pensions,  1084. 

2.  Disability  Pensions  to  Soldiers  and  Sailors  of  Ciml  War,  1084. 
S,  Pensions  to  Dependent  Widows  or  to  Minor  or  Helpless 

Children,  1086. 
4'  Fees  of  Attorneys  for  Prosecuting  Claims,  and  How  Paid  — 
Penalty  for  Illegal  Fees  or  Withholding  Pension,  1086. 

Act  of  July  1,  1890,  ch.  646,  1087. 

Oaths  in  Pension,  Bounty,  and  Pay  Cases;  before  Wham  Taken  — 
Certification,  1087. 

Res.  of  Sept.  1,  1890,  No.  43,  1088. 

Certification  of  Official  Character,  etc.,  of  Offi^cers   before  Whom 
Declarations,  etc..  Are  Verified,  1088. 

Act  of  March  3,  1891,  ch.  548,  1088. 

Sec,  1.   No  Pension  Allowed  to  Persons  in  Army,  Navy,  or  Marine 
Corps  &n  Adive  or  Retired  List,  1088. 
Fee  Reduced  in  Increased  Claims,  etc. —  Penally  for  Taking 
Illegal  Fee  —  Pending  Cmtracts,  1089. 

3.  AU  Special  Examiners  May  Administer  Oaths,  1089. 

Ad  of  March  3,  1891,  ch.  668,  1090. 

Pensions  to  PoweiVs  Battalion,  Missouri  Mounted  VolurUeers,- 1090. 

Ad  of  July  13,  1892,  ch.  161,  1090. 

Balance  of  Appropriation  for  Arrears  of  Pension  Covered  Into 
Treasury,  1090. 

Ad  of  July  14,  1892,  ch.  169,  1090. 

Pension  for  Disability  Requiring  Frequent  and  Periodical  Attend- 
ance, 1090. 

Ad  of  July  26,  1892,  ch.  255,  1091. 

Sec.  1.  Declarations  of  Claimants,  before  Whom  Made  —  Certifioate 
of  0ffi4yial  Character,  1091. 

2.  Declarations  in  Foreign  Countries  —  of  Indians,  1091. 

3.  Defedive  Declarations  Already  Filed^  How  Cured,  1091. 

4.  Repeal,  1092. 

Ad  of  July  27,  1892,  ch.  277,  1092. 

»Siec.  1.  Pensions  to  Soldiers,  etc,,  in  Indian  Wars,  and  to  Their 
Widows,  1092. 
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See.  2.  Rate  and  Duration,  1002. 

S.  Proof  of  Rig^  —  Perjury  —  Lo8&  (Sf  Certifieaie  of  Dw- 

charge^  1092. 
4'  Applicahan.  of  Ad  —  Easing  Penrione,  1099. 

5.  Existing  Laws  AppHtdble]  1098* 

6,  Perli&M  BngtV^^  ReMli(^  Not  Bxdtukd,  1093. 

Act  of  Aug.  S,  1892,  ch.  879,  109S. 

Sei.  f.  PeAaioM  to  ArMy  NtarHs,  1003. 

2,  Agents  Prosecuting  Claims  Not  to  Receive  FeeSt  1094. 

Ad  of  Jim.  S,  1899,  ch.  18,  1094. 

Increase  of  Mexican  War  Pensions,  1094. 

Act  ofF^.  S,  1899,  dSr.  68,  1004: 

Residence  Ptoof  of  Citizenship  of  Indian  War  Pensioner,  1094. 

Act  of  tet.  21, 1^9,  ck.  a?,  109S. 

Pension,  a  Vested  Right  —  Cannot  Be  Suspended  or  Withheld  vnth' 
out  Hearing  On  Notice,  1095. 

Act  of  July  fi,  1894,  ch.  I4I,  1096. 

Inspedion  of  Examining  Sutgeons'  Report,  lp96. 

Res.  of  FA.  IB,  id§B,  No.  IS,  1096. ' 

Missouri  State  Militia  to  Have  Benefit  of  Dependent  Pension  Laws, 
1096. 

Ad  of  March  g,  1895,  ch.  161,  1096. 

Minimum  Rate  of  Fuiure  Pensions,  1696. 

Ad  of  Manch  «,  1896,  ch.  199, 1097. 

Accrued  Pensions  —  Payment  —  Not  Assets  of  Estate,  1097. 

Ad  of  March  6, 1896,  ch.  48,  lOOij. 

Pension  to  Date  from  First  Application,  1099. 

Ad  of  Mdrch  IS,  1896,  ch.  64,  1099. 

Soldier's  Death  Presumed  after  Seven  Yeartf  Unexplained  Absence, 
1099. 

Ad  (^  Feb.  17, 1897,  ch.  948,  1100. 

P^MfUms  to  Or  ay's  Battalion,  Arkansas  Volunteers,  1100. 

Ad  of  Mdrdi  U,  1898,  ch.  60,  1100. 

Pensions  Not  to  Be  Paid  NoriresideTi^  on  Powers  of  Attorney,  1100. 

Ad  of  April  18, 1900,  ch.  244,  HOb. 

Persons  Aidiiig  IM>ettion  Afterwards  Serving  in  War  with  Spain, 
1100. 

Ad  of  AprU  SS;  19bO,  ch.  $61,  1101. 

Extension  qf  Provisions  for  I'hci^ase  of  Meriean  War  Pensiofis,  1101. 

A)d  of  Jiine  97, 190t,  ch.  1166,  1101. 

Extension  of  ProHsions  of  Indian  Wars  Pension  Ad,  1101. 

Res.  6fM^  1,  1902,  No.  4X,  1102. 

Sec.  1.  Construdion  of  Disability  Pension  Ad  of  June  27,  1890 ^ 
ch.  6S4,  1102. 
g.  Effed  ofFifM  Honorable  Discharge,  1102. 

Ad  of  Jan.  16, 190S,  ch.  190,  1103. 

Increase  of  Pension  for  Total'  Deafness,  1103. 

Acts  of  Feb.  28, 1908,  ch.  868,  1104. 

See.  2.  Widows  Entitled  to  Pension  Who  Failed  to  Draw  Pension 
because  of  Remarriage,  1104. 
i.  Agents' Fees  Prohibited,  1104. 
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Ad  of  March  2, 190S,  ch.  977,  1104.. 

Increase  of  Pension  for  Loss  of  Limbs y  1104. 

Act  of  March  S,  1903,  ch.  1021,  1106. 

Increase  of  Mexican  War  Pensions,  1105. 

Act  of  April  8,  1904,  ch.  945,  1106. 

Increase  of  Pension  for  Total  Blindness,  1106. 

Act  of  March  3,  1906,  ch.  1483,  1106. 

Sec,  1.  Investigation  of  Burial  Expenses —  Use  of  Accrued  Fefh 
sions,  1106. 

Ad  of  Feb.  6,  1907,  ch.  468  C'Age  Law,"  "  McComber  Ad,"  "  Service 
Pension  Ad"),  1106. 
Sec.  1.  Pensions  —  Allowed  ai  Age  of  Sixty4.wo  for  Service  in  CivU 
and  Mexican  Wars  —  RaHng  —  Present  Pensioners  and 
Applicants  Entitled  —  Double  Pensions  Prohibited  — 
Restridion,  1106. 
;9^  Rank  in  Service  Not  Considered,  1106. 
3.  Agents  Not  Entitled  to  Compensation,  1107. 

Ad  of  March  4, 1907,  ch.  2920,  1107. 

Age  Made  Permanent  Specific  Disability,  1107. 
Benefits  of  Certain  Ads  Extended,  1107. 

Ad  of  May  28,  1908,  ch.  208,  1107. 

Soldiers'  Homes,  etc. —  Payments  to  Inmates  of,  Dired,  1107. 
Examining  Surgeons  —  Fee  —  Reports,  1108. 
Inspedion  of  Reports  of  Special  Examiners,  1108. 
Pay  for  Securing  Special  Legislation  —  Penalty,  1108. 

Ad  of  April  19, 1908,  ch.  147  ("  Widows'  Pension  Ad  "  or  the  "  SuOorny 
Ad"),  1109. 
Sec.  1.  Increase  of  Pensions  to  Widows  and  Minors,  1109. 

2.  Widows  of  Soldiers  and  Sailors  Who  Served  90  Days,  etc, 

1109. 

3.  Attorneys',  etc.,  Fees  Restricted,  1109. 

Ad  of  May  SO,  1908,  ch.  230  ("  Texas  Volunteer  Pension  Ad  "),  lUO. 
Indian  Wars  —  Pensions  f^  Service  in,  Extended  to  Texas  Volun- 
teers, etc. —  Surviving  Widows  Induded  —  Proofs  —  Contracts 
with  Attorneys,  1110. 

Ad  of  March  4,  i909,  ch.  302,  1110. 

Additional  Pension  because  of  Hdpless    Child  —  Prior  Rate  to 

Widow  Not  Affected,  1110. 
Reimbursement  for  Burial,  etc.,  Expenses,  1111. 

Res.  of  FA.  27,  1911,  No.  13,  1111. 

Military  Records  —  Proviso  in  Laws  Correding,  Not  to  Prevent 
Pensions  Applied  for  after  Passage,  1111. 

Ad  of  May  11, 1912,  ch.  123  ("  Old  Age  Pension  Ad.''),  1111. 

Sec.  1.  Service  Pensions  —  Rate  —  Permanent  Disability,  1111. 

2.  Rank  Not  Considered,  1112. 

3.  Fees  for  Services  Limited  to  Applications  for  Original  Pen- 

sion, 1112. 
4-  Pensioners  Induded,  1113. 
5.  Record  of  Pensiorhs  Granted  —  Tdbvlatums  —  Increase  vriik 

Advancing  Age  without  Further  Application,  1113. 

Ad  of  Aug.  17, 1912,  ch.  301,  1113. 
Sec.  1.  Agents  Abolished,  1113. 

^.  Arrangement  of  Pensioners  in  Groups  —  Payments  Quar- 
terly—  Fradional  Payments,  1114. 
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Sec.  S.  Checks  withoiU  Separate  Vouchera  to  Be  Sent  Pensioners  — 
Delivery  of  Pension  Mail  by  Postal  Authorities  Re^ricted, 
1114. 
4-  Punishment  for  Forging^  etc.f  Checks,  1115. 
6,  Payment  Due  Inmates  of  Volunteer  Soldiers^  Homes,  1115. 

Act  of  FA.  19,  191S,  ch.  69,  1116.  ' 

Indian  War  Pensions  —  Rate  Increased,  1116. 

Act  of  March  S,  1916,  ch.  8S,  1116. 

Sec.  L  Double  Pensions  for  Death  or  Injury  ReetiUing  from  Aviation 
AcdderU,  1116. 

Ilf.  Artificial  Limbs  and  Trusses,  1116. 

R.  S.  4787.    Artificial  Limbs,  etc.,  to  Be  Furnished  Every  Three  Years, 

1116. 
R.  S.  4788.    Commutation  Rates  in  Money  Value  for  Limb,  etc.,  1117. 
R.  S.  4789.    Money  Commutation,  How  to  Be  Paid,  1117. 
R.  S.  4790.    Money  Commutation  to  Those  Who  Cannot  Use  Artificial 

Limb,  1117. 
R.  S.  4791.     Transportation  for  Persons  to  Whom  Artificial  Limbs  art 

Furnished,  1118. 

Act  of  Aug.  16,  1876,  ch.  SOO,  1118. 

Sec.  1.  Artificial  Limbs,  How  Furnished  or  Commuted,  1118. 
2.  Transportation  to  Have  Limbs  Fitted,  1118. 

Ad  (4  Mardi  S,  1891,  ch.  642,  1119. 

Commutation  for  Artificial  Limbs  —  No  Fee  to  Agent,  1119. 

R.  S.  1177.  Application  for  Truss,  1119. 
R.  S.  1178.  Trusses,  Purchase  of,  1119. 

Act  of  March  S,  1879,  ch.  17S,  1119. 
Trusses,  to  Whom  Furnished,  1119. 

Act  of  May  27,  1908,  ch.  200,  1120. 

Permanent  Appropriation  for  Trusses  Repealed  —  Estimates,  1120. 

CROSS-SBFBRENCSS 

In  Coast  Ouard  Service,  see  COAST  GUARD. 

To  Inmates  of  Oovemmeni  Soldiers'  Homes  and  Insane  Hospitals,  see 

HOSPITALS  AND  ASTLVMS. 
Authority  of  Secretary  of  Interior,  see  INTERIOR  DEPARTMENT. 
Of  Militiamen,  see  MILITIA. 
Relief  from  Charge  of  Desertion,  see  NAVY;  WAB  DEPARTMENT  AND 

MILITARY  ESTABLISHMENT. 
False  Demand  or  Fraudulent  Power  of  Attorney,  see  PENAL  LAWS. 
False  Personation  of  Claimant,  see  PENAL  LAWS. 
Privateer  Pension  Fund,  see  PRIZE. 


L    OOMMISSIONEB  OF  PENSIONS 

Sec.  470.  [Commissioner  of  Pensions.]  There  shall  be  in  the  Depart- 
ment of  the  Interior  a  Commissioner  of  Pensions,  who  shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
shall  be  entitled  to  receive  a  salary  of  four  thousand  dollars  a  year.    [R.  8.] 

Act  of  March  2,  1833,  ch.  54,  4  Stat.  L.  619,  622;  Act  of  March  3,  1835,  ch.  46,  4 
{§iat.  U  779;  Act  of  March  3,  1837,  ch.  43,  5  Stat.  L.  187;  Act  of  March  4,  1S40|  ch.  4, 


1006 


7  FED.  STAT.  ANN.  (2d  Ed.) 


5  etat.  L.  369,  370;  AQt  of  Jan.  20,  1843,  ch.  4,  5  Stat.  L.  5&7;  Act  of  Jan.  14.  1846, 
ch.  4,  9  Stat.  L.  8;  Act  of  Jan.  19,  1849,  ch.  20,  9  Stat.  L.  341 ;  Act  of  March  3,  1873, 
ch.  226,  17  Stat.  L.  50B. 

Sections  470-474  constitute  chapter  5  ("  The  Commissioner  of  Pensicms  ")  of  title  11 
("  The  Department  of  the  Interior  ")  of  the  ]^eyiBe4  Statutes.  . 

Tfie  salary  of  the  ConimiBsioner  lias  been  increased  from  time  to  .time.  The  LegisU- 
tive.  Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915,  ch.  141,  38  Stat.  L. 
1031,  provided  for  a  "  Commissioner,  $6,0iX).'' 

For  provisions  relating  to  the  avit^oritj  of  the  Sec^etiiiry  of  the  Interior,  see 
Interiob  Department,  vol.  3,  p.  944. 


J^cUl  itt^ctiio^  of  peAsio^  ^uieiiu. — 
The  pension  bureau  is  not  a  court  nor  are 
its  officers  invested  with  judicial  func- 
tions. In  re  McLean,  (E.  D.  N.  Y.  1888) 
37  F^.  648. 

Commissioner  as  United  States  officer. — 
The  commissioner  of  pensions  is  an  officer 
of  1^  United  States.  U.  S.  f.  Van 
Leuven,   (is\  D.  la.  1894)   62  Fed.  62. 

Cominissioii^r  as  head  of  department — 
Although  the  commissioner  is  an  officer  of 
the  United  States,  he  is  not  the  head  of 
.tho  49|Hu:lment  wiihiii  t^e  meaning  of 
article    2    of    the    Federal    Constitution. 


U.  S.  V,  Germaine,  ( 1^78)  99  U.  8.  606, 
25  U.  S.  (L.  ed.)  482;  U.  S.  c.  Van 
Leuven,  (K.  D.  la.  1894)  62  Fed.  62. 

Natu^ft  of  Jifowe;:  of  lia$m»t  Q?pa^- 
ment. —  "  Nothing  is  plainer  tKan  that  the 
interior  department  is  a  special  tribu- 
nal of  judicial  or  ^uo^i-judicial  powers, 
appointed  by  law  to  jt^certatn  4ad  deter- 
mine all  the  facts  and  to  adjudipate  and 
allow  a  pension  to  the  .pacty  .entitled, 
and  that  its  action  is  final  and  conclu- 
sive.'* tr.  S.  r.  Scott,  (S.  D.  Ohio  1885) 
25  Fed.  470. 


Sec.  47i1-  [Z)utiQ0  |0f  the  OoqiaussioxiflrO  The  Cqmn^ssiaaer  of  Pen- 
sions shall  perform,  under  the  direction  of  the  Secretary  of  the  Interior, 
such  duties  in  *the  execution  of  the  v^ous  pension  and  bQunty-iaiKl  Jaws  as 
may  be.pr^serjl>ed  by  the  President.    [£.  8.] 

Act  of  March  2,  1833,  ch.  54,  4  Stat.  L^  619,  622;  Act  of  March  3,  1835,  ch.  46^  4 
Stat.  L.  779;  Act  of  March  3,  1937,  ch.  43,  5  6tat.  L.  187;  Act  of  March  4,1840,  ch.  4, 
5  Stat.  L.  369,  370;  Act  of  Jan.  20,  1843»  ch.  4,  5  SUt.  L.  597. 


Nature  of  office. —  "The  conunissioner 
of  pensions  is  the  officer  provided  by  law 
in  Wjho^e  hands  the  Presid^t,  ajs  the  ex- 
ecutive head  of  the  nation,  snail  place  this 
part  of  the  administration,  to  wit,  the 
execution  of  the  pension  and  bounty  laitd 
laws."  Pensions,  (1882)  17  Op. 'Atty.- 
Gen.  339. 

.  Putiep  of  co^Bumiaffio.mer* — The  commis- 
sioner of  pensions  is  generally  charged 
with  the  administration  of  the  pension 
laws  subject  to  the  supervision  dt  the 
Secretary  of  the  Interior.  U.  S.  i>.  Scott, 
(S.  J>.  Ohio  ia85)  26  JFed.  470;  (1^82) 
17  Op.  Atty.-Gen.  339;  (1888)  19  Op. 
Atty.-Gen.  210;  Stokely  r.  De  Gamp, 
(1849)  -2  G^ant  Gas.  (Pa.)  17. 
.The  commissioner  or  pensions  is  subject 
by  law  to  the  direction  and  control  of  the 
Secretary  of  the  Interior.  Medkirk  i\ 
U.  S.,   (1910)   45  Ct.  CI.  395. 

By  R.  S.  sec.  4744,  infra,  p.  1035,  the 
commissioner  is  specifically  charged  with 
the  duty  of  making  special  examinatiims 
into  the  merits  of  pe^ion  claims,  whether 
pending  or  adjudicated,  and  to  aid  in  the 
proMcutjian 'of  Any  parties  who  inay  j^p- 
pear  on  such  examination  to  be  guilty  of 
fraud  in  the  prosecution  or  procuring  of 
Buch  oiUinuB.  (1S88)  19  Op.  Atty.-Gen. 
210. 

Conclusiveness  of  commissioner's  rul- 
Isfi. —  The  rulings  of  the  oonunissioner 


of  pensions  are  not  condusiTe  npon  the 
government  nor  is  he  a  judici^  officer, 
and  where  a  pension  is  ffcanted  by  him 
upon  improper  or  frauauloit  evidence 
the  money  thereafter  paid  by  the  govern- 
ment on  such  pension  may  be  recovered 
back.  U.  S.  f.  Lalone,  (K  D.  Wis.  1890) 
44  Fed.  475. 

Power  o|  i«did«Ty.—  Tbe  whole  nviUer 
of  ascertaining,  determining,  and  certify- 
ing the  gratuity  authorized  to  be  bestowed 
on  account  of  military  seryiee  is  oonftded 
to  certain  executive  officers  and  nowhere 
to  the  judiciary.  Ko  right  to  a  pension 
is  fixed  until  those  officers  declare  it  so. 
II  they  decide  against  the  right  thiere  ii 
no  appeal  from  that  decision  except  to 
Congress.     Daily  t?.  U.  S.,   (1881)   17  Ct. 

CI.  145. 

Aig^epate  pow«r  of  courts.— fV^ere  the 
commissioner  of  pensions  lias  not  refused 
to  act  or  decide,  but  has  adopted  an  inter- 
pretation of  the  law  and  his  decision  is 
confirmed  by  the  Secretary  of  the  Interior, 
the  courts  will  not  interfere  by  man- 
damus, as  they  have  no  appellate  power 
over  the  commissioner  and  40  right  to  re- 
view his  decision.  Such  decisions  are 
made  in  the  exercise  of  his  official  func- 
tions and  are  by  no  means  merely  minis, 
terial  acts.  U.  S.  t?.  Black,  (1888)  128 
U.  S.  40,  9  S.  Ct.  12,  32  U.  8,  (L.  ed.) 
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Jurisdiction  of  Court  of  Claims. —  The 
Court  ijf  Claims  has  no  jurisdiction  to 
hear  and  decide  an  action  for  a  pension 
even  thougli  founded  upon  a  certificate 
insued  by  the  commissioner  of  pensions. 
Cole  r.  U.  S.,   (18»4)   29  Ct.  CI.  50. 

Review  lyy  3ecnUry  of  Iitterior. —  In 
U.  S.  r.  Black,  (1888)  128  U.  S.  40,  0 
S.  Ct.  12,  32  U.  S.  (I^  ed.)  354,  it  was 
lield  that  an  appeal  might  be  had  to  the 
Secretary  of  the  Interior  from  a  decision 
of  the  'commisaioner.  This  case  was 
cited  in  Knight  t.  U.  S.  Land  Ass'n, 
(1801)  142  U.  S.  161,  12  S.  Ct.  258,  36 
U.  S.  (L.  ed.)  974,  in  connection  with 
the  obiter  statement  that,  while  there  is 
no  express  power  jgiven  to  the  Secretary 
of  the  Interior  to  hear  such  appeals,  yet 
the  power  is  exercised  without  question. 

Reriew  by  President. —  There  can  be  no 
appeal  to  the  President  from  a  decision 
of  the  commissioner.  (1846)  4  Op.  Atty.- 
Gen.  515. 

Mandamus  to  enforce  directions  of  Sec- 
retary of  Znterlor. —  An  appeal  may  be 
had  to  the  Secretary  of  the  Interior  from 
a  decision  by  the  commissioner  of  pen- 
sions, but  the  Secretary  has  no  power  to 
enforce  hia  decisions  by  mandamus,  and  a 
report  to  a  judicial  tribunal  would  seem 
to  be  necessary  in  order  to  afford  a  rem- 
edy to  the  party  injured  by  the  refusal 
of  the  commissioner  to  carry  out  the  de- 
cision of  the  Secretary.  If  "  the  commis- 
sioner of  pensions  refuses  to  carry  out 
the  decision  of  his  superior  officer  there 
would  seem  to  be  prima  facie  ground  for 
at  least  calling  upon  him  to  show  cause 
why  a  mandamus  should  not  issue.''  U.  8. 
i\  Black,  (1888)  128  U.  S.  40,  9  S.  Ct. 
12,  32  U.  S.  (L.  ed.)  354. 

Ifliandamus  to  commissioner  with  discre- 


tio|iary  power. —  Where  the  Secretary  of 
the  Interior  has  instructed  the  commis- 
sioner of  pensions  to  issue  a  certain  pen- 
sion, but  has  left  open  the  question  of  the 
construction  of  the  Act  of  June  16,  1880, 
ch.  236,  infra,  p.  1074,  and  the  determina- 
tion of  the  petitioner's  rights  to  an  in- 
crease of  pension  thereunder,  and  where 
the  commissioner  has  fnlftUed  all  the  spe- 
cific instructions  of  the  Secretary,  but  has 
determined  that  the  petitioner  was  not 
entitled  to  an  increase  of  pension  under 
that  Act,  mandamus  wiU  not  lie  to  com- 
pel the  commissioner  to  grant  such  in- 
crease on  the  ground  that  he  has  failed 
to  obey  the  instructions  of  the  Secretary. 
U.  S.  t>.  Raum,  (1890)  136  tJ.  S.  200,  10 
S.  Ct.  820,  34  U.  S.  (L.  ed.)   105. 

Poweiv  of  acoovntiaf  officers. —  It  is 
not  within  the  proTlnce  of  the  accounting 
officers  of  the  Treasury  to  construe  the 
pension  laws  and  ffive  instructions  to  pen- 
sion agents  as  to  the  payment  of  pensions. 
This  properly  belongs  to  the  commissioner 
of  pensions,  whose  duty  it  is,  under  the 
direction  of  the  Secretary  of  tJie  Interior, 
to  administer  these  laws.  (1882)  17  Op. 
Atty.-Gen.  339. 

Remoral  of  dories* —  When  the  head  of 
the  pension  department,  acting  within  his 
discretion  as  to  capacity  between  several 
ctoks,  removes  a  derk,  his  oonduqt  can- 
not be  reviewed  by  the  court.  Medjkirk  v, 
U.  S.,  (1910)  45  Ct.  CI.  395. 

Reports. —  When  the  reports  which  are 
required  of  the  head  of  the  department  of 
pensions  are  ratified  by  the  Secretary  of 
the  Interior  they  become  the  act  of  the 
Secretary,  and  judicial  notice  must  be 
taken  of  these  regulations  and  the  nrac- 
tice  of  the  department  under  them.  3(ed- 
kirk  V.  U.  S.,  (1910)  45  Ct.  CI.  395. 


Sec.  472.  [Deputy  Oommissioner.]  There  shall  be  in  the  Department 
of  the  Interior  a  Deputy  Comiaissioner  of  Pensions,  who  shall  be  appointed 
by  the  President,  by  and  with  the  adviee  and  consent  of  the  Senate,  who 
fihall  be  charged  with  such  duties  in  the  Pension  Bureau  as  may  be  pro^ 
scribed  by  the  Secretary  of  the  Interior,  or  noay  be  required  by  law,  and  in 
case  of  death,  resignation,  absence,  or  sickness  of  the  Commissionjer,  his 
duties  sh^ll  devolve  upon  the  Deputy  Commissioner,  until  a  successor  is 
appointed  or  suoh  absence  or  sickness  ceases.  The  Dep.uty  Commissioner 
shall  be  entitled  to  receive  an  fmnual  aalary  of  twenty-five  hundred  dollars. 
[KS.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  676. 

There  is  no  general  law  establishing  the  oflSoes  of  ''  first  deputy  commissioner  "  or 
''  second  deputy  commissioner  ''  of  pensions.  But  by  the  Act  of  March  3,  18SI,  ch.  130, 
21  Stat.  L.  408,  appropriation  was  made  for  the  salary  of  a  ''  first  depu^  commis- 
sioner **  and  a  "  deputy  commispioner.''  The  Act  of  Aug.  6,  1882,  ch.  389,  22  Stat.  L. 
248,  provided  as  follows: 

**  That  the  duties  of  first  and  second  deputy  commissioners  shaU  be  such  as  are  now 
fixed  by  law  for  the  deputy  commissiotier  of  pensions;  and  in  ca.se  of  death,  resignation, 
absence,  or  sickness  of  the  Ck)mmiseioner  hia  duties  shall  devolve  upon  the  first  deputy 
commisaioner  until  his  successor  is  appointed,  or  such  absence  or  sickness  ceases, 
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and  in  case  of  the  like  absence  of  the  GommisBioner  and  first  deputy  commissioner, 
the  second  deputy  commissioner  shall  act  as  Commissioner  in  like  manner." 

However,  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  i, 
1915,  ch.  141,  38  Stat.  L.  1031,  provided  for  a  "  deputy  commissioner,  $3,600." 

Sec.  473.  [Person  to  sign  bounty-land  warrants.]  The  Commissioner 
of  Pensions  is  authorized,  with  the  approval  of  the  Secretary  of  the  Interior, 
to  appoint  a  person  to  sign  the  name  of  the  Commissioner  to  certificates  or 
warrants  for  bounty<lands ;  and  certifi.cates  or  warrants  so  signed  shall  be 
as  valid  as  if  signed  by  the  Commissioner.    [B,  8,] 

Act  of  Feb.  20,  1856,  ch.  1,  11  Stat.  L.  1. 

Prior  to  this  Act  it  was  held,  in  Signa-  pensions,   the   Secretary  of  the  Interior 

ture    of    Public    Officers,    (1855)    7    Op.  having   delegated   such   act  to   the  com- 

Atty.-Gen.  594,  that  the  signature  of  land  missioner,  but  that  such  power  could  not 

warrants  must  be  made  by  the  Secretary  lawfully  be  delegated  to  any  other  person 

of  the  Interior  or  by  the  commissioner  of  except  the  commissioner. 

Sec.  474.  [Investigation  of  attempts  at  fraud.]  The  Commissioner  of 
Pensions  is  authorized  to  detail,  from  time  to  time,  any  of  the  clerks  in  his 
Office  to  investigate  any  suspected  attempts  to  defraud  the  United  States, 
in  or  affecting  the  administration  of  any  law  relative  to  pensions,  and  to  aid 
in  prosecuting  any  person  implicated,  with  such  additional  compensation  as 
is  customary  in  cases  of  special  service.  Any  person  so  detailed  shall  lave 
the  power  to  administer  oaths  in  the  course  of  any  sach  investigation. 
IB.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  575. 

R.  S.  sec.  4744,  infray  p.  1035.  was  originally  in  the  same  language  as  the  above  sec- 
tion, but  was  amended  by  the  Act  of  July  25,  1882,  ch.  349,  S  2,  no  mention  being  made 
of  the  above  section,  which  may  possibly  be  deeracNd  superseded  by  said  amendment. 

Sec.  4776.  [Medical  referee  and  examining  surgeons.]  The  Secretary 
of  the  Interior  is  authorized  to  appoint  a  duly  qualified  surgeon  as  medical 
referee  who,  under  the  control  and  direction  of  the  Commissioner  of  Pen- 
sions,  shall  have  charge  of  the  examination  and  revision  of  the  reports  of 
examining  surgeons,  and  such  other  duties  touching  medical  and  surgical 
questions  in  the  Pension-Oflfice,  as  the  interests  of  the  service  may  demand; 
and  his  salary  shall  be  two  thousand  five  hundred  dollars  per  annum.  And 
the  Secretary  of  the  Interior  ils  further  authorized  to  appoint  such  qualified 
surgeons  (not  exceeding  four)  as  the  exigencies  of  the  service  may  require, 
who  may  perform  the  duties  of  examining  surgeons  when  so  required,  and 
who  shall  be  borne  upon  the  rolls  as  clerks  of  the  fourth  class;  but  such 
appointments  shaU  not  increase  the  clerical  force  of  said  Bureau.    [J8.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  677. 

The  L^islative,  Executive  and  Judicial  Appropriation  Act  of  March  4,  1916,  ch.  141, 
38  Stat.  L.  1031,  provided  for  a  medical  referee,  $3,000;  assistant  medical  referee, 
$2,260^  and  two  qualified  surgeons  at  $2,000  each. 

Supervising  examiners. — The  special  au-  number   for   the   District   aa   for  places 

thority  given  by  the  Act  of  July  11,  1888,  other  than  the  District, 

ch.  616,  26  Stat.  L.  286,  to  appoint  or  AppUcation  of  dM  service  rules. — The 

detail  five  supervising  examiners  in  the  officers  in  the  pension  bureau  described  as 

bureau  of  pensions,  with  headquarters  in  medical  referee,  assistant  medical  referee, 

the  District  of  Columbia,  is  psohibitory  medical  examiners,  and  law  clerk  are  ex- 

of  the  appointment  or  detail  of  a  greater  clusively   professional   and   are   excepted 
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from  tlie  operation  of  the  Civil  Service 
Law,  but  those  described  as  principal  ex- 
amineors  for  review  board  are  not  excepted. 
(1886)  18  Op.  Atty.-Gen.  187.  For  gen- 
eral provisions  relating  to  the  civil  serv- 
ice, see  Civil  Sesvicb,  vol.  2,  p.  146. 

Eztrii  compeiiMtion. —  It  certainly  was 
never  intended  by  Congress  in  this  section 
or  in  R.  S.  sec.  4776,  infra,  p.  1051,  that 
the  medical  referee  or  his  asdistant,  whose 
salaries  are  fixed  by  law,  should  be  en- 
titled to  receive  any  additional  pay  or 
extra  allowance  for  services  rendered  by 
them  within  the  line  of  their  official  du- 
ties. It  is  nowhere  exproeaiy  jprovided  by 
law,    that  the  assistant  medical   referee 


shall  receive  any  compensation  additional 
to  his  regular  salary  lor  services  rendered 
by  him  on  an  examining  board  of  sur- 
geons, and  without  such  express  provision 
of  law,  no  compensation  can  be  allowed. 
Graham  v.  U.  S.,  (1894)  29  Ct.  CI.  404. 

Compatibility  of  duties  of  assistant 
medical  referee  and  of  examining  surgeon. 
—  The  duties  of  an  assistant  medical  ref- 
eree in  the  pension  bureau  are  not  com- 
patible with  those  of  an  examining  sur- 
geon, and  payment  for  both  services  is 
prohibited  by  R.  S.  sees.  1763  1765, 
(Public  Officers  and  Employees)  nor 
are  the  two  positions  distinct  offices. 
Graham  r.  U.  S.,   (1894)  29  Ct.  CI.  404. 


[Oommiflsioner  of  Pensknu  to  report  aimxiBl  additions  and  reductioiui.] 

•  •  •  In  the  annual  report  of  Commissioner  of  Pensions ;  and  hereafter 
he  shall  report  the  total  annual  amount  paid  for  additions  also  reductions 
on  the  annual  pension  rolls.    [19  Stat  L.  223.] 

This  is  from  the  Act  of  Jan.  19,  1877,  ch.  27,  making  appropriations  for  the  payment 
of  invalid  and  other  pensions. 


[Ctommissioner  of  pensions  to  report  number  of  pensioners  and  aggre^^ 
gate  payments.]  •  •  •  That  hereafter  the  Commissioner  of  Pensions 
shall,  so  far  as  may  be  practicable,  in  his  annual  reports  state  the  amount 
paid  for  pensions  during  the  fiscal  year  for  which  the  report  is  made,  in 
such  manner  as  will  indicate,  separately,  the  number  of  pensioners  and  the 
aggregate  paym«9.ts  for  pensions  on  aecount  of  each  of  the  wars  for  which 
pensions  have  been  authorized,  and  on  account  of  military  and  naval 
services  since  the  close  of  the  late  war.    [26  8tai,  L.  40.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  April  4,  1890,.  eh.  SS. 


[Rednetion  of  force  in  Pension  Offioe  —  pr^erence  to  honorably  dis- 
ehai^ed  soldiers,  etc.]  •  •  •  Pension  Office :  •  •  •  That  in  mak- 
ing reduction  of  force,  from  the  number  before  provided  for,  the  Head  of 
the  Bureau  and  Department  shall  in  preference  retain  those  persons  who 
have  been  honorably  discharged  from  the  military  or  naval  forces  of  the 
United  States  and  the  widows  and  daughters  of  deceased. soldiers  and  sail- 
ors, unless  there  be  other  just  cause  for  not  retaining  the  same  than  said 
reduction.     [30  Stat  L.  306,] 

TliiH  in  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  I'S, 
1898,  ch.  68.  A  similar  proviuion  of  the  Act  of  Aug.  15,  1876»  ch.  287»  i  3,  applying  to 
all  departments,  is  given  in  Civil  Skrvice,  vol.  2,  p.  162. 
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[Seo.  1.]  [Private  secretary  to  OommiBsioner  of  Pensions.]    •   •  • 

Private  secretary,  to  be  selected  and  appointed  by  the  Commissioner  of 
Pensions,  $2,000.    [38  Stai.  L,  1031.] 

This  was  a  provision  of  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of 
March  4,  1915,  ch.  141.  Similar  provisions  have  appeared  in  appropriaticm  Acts  for 
previous  years. 


n.    PENSIONS  OENERALLT 

Sec.  4692.  [Who  may  have  pensions.]  Every  person  specified  in  the 
several  classes  enumerated  in  the  following  section,  who  has  been,  since  the 
fourth  day  of  March,  eighteen  hundred  and  sixty-one,  or  who  is  hereafter 
disabled  under  the  conditions  therein  stated,  shall,  upon  making  due  proof 
of  the  fact,  according  to  such  forms  and  regulations  as  are  or  may  be  pro- 
vided in  pursuance  of  law,  be  placed  on  the  list  of  invalid  pensioners  of  the 
United  States,  and  be  entitled  to  receive,  for  a  total  disability,  or  a  perma- 
nent specific  disability,  such  pension  as  is  hereinafter  provided  in  such 
cases ;  and  for  an  inferior  disability,  except  in  cases  of  permanent  speeifie 
disability,  for  which  the  rate  of  pension  is  expressly  provided,  an  amount 
proportionate  to  that  provided  for  total  disability ;  and  such  pension  shall 
commence  as  hereinafter  provided,  and  continue  during  the  existence  of  the 
disabiUty.    [B.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  666,  567. 
Sections  469^-4791  constitute  title  57  of  the  Revised  Statutes, ''  Pennons." 
The  Act  of  March  1,  1893,  ch.  187,  27  Stat.  L.  524,  provided  ''  That  from  and  afto 
July  first,  eighteen  hundred  and  ninety-three,  no  pension  shaU  be  paid  to  a  nonieii' 
dent,  who  is  not  a  citizen  of  the  United  States,  except  for  actual  disabilities  incurred 
in  the  service."  This  provision  was  expresely  repealed  by  the  Act  of  March  2,  1895» 
ch.  161,  28  Stat.  L.  703. 


Nature  of  pension. — ^"A  pension  is  a 
periodical  allowance  of  money  to  a  per- 
son in  the  nature  partly  of  a  gratuity  and 
partlv  of  payment  for  past  benefits  con- 
lerrea;  payment  because  it  is  supposed  to 
be  in  consideration  of  previous  services 
rendered  to  the  government  or  the  public, 
for  which  the  compensation  before  made, 
if  any,  was  inadequate  in  proportion  to 
the  benefits  received  and  tne  ability  of 
the  nation  in  its  prosperity  to  pay;  a 
ffratuitv  because  it  is  not  ordinarily 
foundea  on  contract,  and  in  such  case 
cannot  be  demanded  as  a  legal  right  until 
the  government  has  acknowledged  its 
moral  obligation  and  made  the  grant.  As 
it  is  purely  voluntary,  its  payment  must 
be  made  and  accepted  in  exact  conformity 
with  the  terms  of  the  grant,  and  must  be 
subject  to  all  the  limitations,  conditions, 
and  exceptions  therein  'contained."  Don- 
nelly V,  U.  8.,  (1881)    17  Ct.  CI.  106. 

A  pension  is  a  gratuity,  involving  no 
claim  of  riffht,  no  a^eement  of  parties, 
and,  as  it  is  not  assignable,  no  acquired 
rights  of  third  parties.  Harrison  r.  U.  S., 
(1885)  20  Ct.  01.  122. 


A  pension  is  but  a  bounty  of  the  gor* 
emment  in  which  the  pensioner  has  no 
vested  lesal  right  and  which  Congress  may 
give,  witlihold,  distribute,  or  recall  in  iti 
discretion.  Walton  r.  Cotton,  (1857)  19 
How.  355,  15  U.  S.  (L.  ed.)  658;  U.  S.  9. 
TeUer,  ( 1882)  107  U.  S.  64,  2  S.  Ct.  39, 27 
U.  S.  (L.  ed.)  852;  Frisbie  v.  U.  S.,  (1895) 
157  U.  S.  160,  15  S.  Ct  586,  39  U.  S.  (L. 
ed. )  657 ;  U.  8.  v.  Moyers,  ( W.  D.  Tena. 
1882)  15  Fed.  411;  Harrison  r.  U.  &» 
(1885)  20  Ct.  CI.  122;  Lochren  9.  U.  S^ 
(1895)  6  App.  Cas.  (D.  C.)   486. 

Part  of  military  esUblishment.— "  The 
whole  system  of  pensions  and  bounty  landi 
is  a  part  of  the  military  establishment 
of  the  United  States."  Signature  of  Pub- 
lic Officers,  (1865)  7  Op.  Atty.-Gen.  594. 

Power  of  Congreta. —  The  entire  control 
of  the  matter  of  pensions  belongs  to  Con- 
gress. Frisbie  r.  U.  S.,  (1895)  157  U.  S. 
160,  15  S.  Ct.  686,  39  U.  S.  (L.  ed.)  867. 

Under  authority  to  maintain  anniss." 
There  is  no  express  power  granted  to 
Congress  by  the  Federal  Constitution  to 
allow  pensions  or  bounties  to  soldiers, 
but  the  ri^ht  to  do  so  may  be  ezerciied 


PENSIONS 


1011 


under  the  general  authority  to  raise 
and  support  armies.  U.  S.  v.  Fairchilds, 
(1867)  1  Abb.  74,  25  Fed.  Cas.  No.  15,067. 

Conditions  and  regulations  by  Congress. 
—  In  granting  a  pension  the  conditions 
under  which  it  shall  be  given  may  be  de- 
clared by  Congress  and  the  application 
thereof  to  the  purpose  for  which  it  is  be- 
stowed regulated.  Hodge  «.  Leaning, 
(1884)   2  Dem.   (N.  Y.)   553. 

What  constitutes  "  disability."—  The 
word  "  disabled "  in  an  Act  authorizing 
pensions  for  certain  disabled  persons, 
means  any  degree  of  personal  disability 
which  renders  the  individual  less  able  to 
provide  for  his  subsistence.  (1832)  2  Op. 
Atty.-Gen.  642. 

"A  disability  may  properly  be  said  to 
be  permanent  when  it  appears  to  be 
chronic  or  of  indefinite  future  duration.^ 
RevcnuerCutter  Service,  (1895)  21  Op. 
Atty.-Gen.  286. 

Effect  of  declaring  a  disability  perma- 
nent. —  "The  granting  of  a  pension  for 
'permanent  specific  disability'  does  not 
neceasarily  imply  an  adjudication  that 
the  disability  is  one  which  cannot  ter- 
minate." Revenue-Cutter  Service,  (1896) 
21  Op.  Atty.-Gen.  286. 

Application. —  "An  application  is  the 
first  regular  substantial  step  taken  by  a 
elainuint  to  obtain  a  pension.    In  the  ad- 


ministration of  the  pension  laws  literal 
adherence  to  form  or  the  strict  pleading 
of  the  courts  of  law  is  not  required.  If 
the  claimsnt  is  identified,  the  time  and 
place  of  his  service  and  the  injury  or 
disease  which  constitute  the  ground  of 
his  claim  are  substantially  set  forth,  the 
form  is  immaterial.  Substance  and  merit 
in  the  application  are  controlling.  The 
original  application  may  be  only  sufficient 
to  identify  the  claim  and  claimant  and 
will  yet  be  a  valid  application,  for  it  is 
subject  to  amendment  for  defective  state- 
ments." Arrears  of  Pension,  (1888)  19 
Op.  Atty.-Gen.  190. 

Pension  to  wrong  person. —  The  fact 
that  a  certificate  for  a  pension  is  issued 
and  payment  made  thereon  to  the  wrong 
person  will  not  deprive  the  person  entitled 
thereto  of  his  right  to  a  pension.  Gigo'g 
Case,  (1857)  8  Op.  Atty.-Gen.  377. 

Judicial  knowledge  of  pension  statutes. 
■ — "The  court  is  M>und  to  take  judicial 
knowledge  of  the  existence  of  the  statutes 
authorizing  the  payment  of  pensions  upon 
proper  application  and  proof  being  made 
by  the  applicant,  and  also  of  the  statutes 
creating  the  office  of  commissioner  of  pen- 
sions, and  defining  his  duties  and  powers." 
XT.  S.  t?.  Van  Leuven,  (N.  D.  la  1894)  62 
Fed.  62. 


Sec.  4693.  [Classes  enumerated.]  The  persons  entitled  as  beneficiaries 
tinder  the  preceding  section  are  as  follows : 

First.  Any  oflScer  of  the  Army,  including  regulars,  volunteers,  and  militia, 
or  any  officer  in  the  Navy  or  Marine  Corps,  *or  any  enlisted  man,  however 
employed,  in  the  military  or  naval  service  of  the  United  States,  or  in  its 
Marine  Corps,  whether  regularly  mustered  or  not,  disabled  by  reason  of 
any  wound  or  injury  received,  or  disease  contracted,  while  in  the  service  of 
the  United  States  and  in  the  line  of  duty. 

Second.  Any  master  serving  on  a  gun-boat,  or  any  pilot,  engineer,  sailor, 
or  other  person  not  regularly  mustered,  serving  upon  any  gun-boat  or  war- 
vessel  of  the  United  States,  disabled  by  any  wound  or  injury  received,  or 
otherwise  incapacitated  while  in  the  line  of  duty,  for  procuring  his  sub- 
sistence by  manual  labor. 

Third.  Any  person  not  an  enlisted  soldier  in  the  Army,  serving  for  the 
time  being  as  a  member  of  the  militia  of  any  State,  under  orders  of  an  offi- 
cer of  the  United  States,  or  who  volunteered  for  the  time  being  to  serve  with 
any  regularly  organized  military  or  naval  force  of  the  United  States,  or 
who  otherwise  volunteered  and  rendered  service  in  any  engagement  with 
rebels  or  Indians,  disabled  in  consequence  of  woUnds  or  injury  received  in 
the  line  of  duty  in  such  temporary  service.  But  no  claim  of  a  State  militia- 
man, or  non-enlisted  person,  on  account  of  disability  from  wounds,  or  injury 
received  in  battle  with  rebels  or  Indians,  while  temporarily  rendering  serv- 
ice, shall  be  valid  unless  prosecuted  to  a  successful  issue  prior  to  the  fourth 
day  of  July,  eighteen  hundred  and  seventy-four. 

Fourth.  Any  acting  assistant  or  contract  surgeon  disabled  by  any  wound 
or  injury  received  or  disease  contracted  in  the  lin^  of  duty  while  actually 
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performiug  the  duties  of  assistant  surgeon  or  acting  asfflstaut  surgeon  with 
any  military  force  in  the  field,  or  in  transitu,  or  in  hospital. 

Fifth.  Any  provost-marshal,  deputy  provost-marshal,  or  enroUing-oflScer 
disabled,  by  reason  of  any  wound  or  injury,  received  in  the  discharge  of  his 
duty,  to  procure  a  subsistence  by  manual  labor.     [R.  8,] 

Aot  of  March  3,  1873,  vl\.  234,  17  Stat.  L.  566,  567. 

The  claases  of  persons  entitled  to  receive  pensions  have  been  increaaed  by  the  Tarions 
Acts  passed  subsequent  to  the  Revised  Statutes  and  given  within  this  title. 


First  subdivision. —  "  The  first  subdivi- 
vision  includes  an  enlisted  man  in  the 
*  military  service,'  whether  he  be  in  the 
regulars,  volunteers,  or  militia,  *  however 
employed.'  *'  Pension  —  Knlisted  Man, 
(1892)  20  Op.  Atty.-Gen.  322. 

Clauei  of  first  ajud  third  subdivisions 
distinguished. — ' '  The  d  i st  i  n ct  i  on  1  )et  w een 
the  elasaes  covered  by  the  first  and  third 
subdivisions  of  this  section  is  found  in 
the  fact  that  those  referred  to  in  the  first 
ffubdivision  arc  the  enlisted  militia  — 
those  who  have  been  regularly  organized 
into  c(»npanies  and  regiments,  and  as  such 
organizations  received  into  the  service  of 
the  general  government  upon  some  definite 
status;  while  the  third  subdivision  covers 
the  unenlisted  militia,  or  other  persons; 
that  is,  thof^e  ^who  may  never  have  been 
enlisted  or  in  any  manner  regularly  or- 
ganized for  or  received  into  such  service. 
but  who,  nevertheless,  as  need  requires, 
do  volunteer,  and  as  '  minutemen  '  render 
io  the  gorerament  aooeptable  'teiaporary 
service.' "  Pension  —  Enlisted  Man, 
(1892)  20  Op.  Atty.-Gen.  322. 

Use  of  word  "muster." — "The  use  of 
ihe  word  '  muster '  at  all  ordinarily  im- 
plies an  anteoedent  enlistment.  The  fact 
that  the  word  is  used  in  the  first  sub- 
division, and  not  in  the  third,  therefore, 
indiea^ies  that  the  first  subdivision  has 
reference  to  the  enlisted  or  organized 
militia,  and  the  third  to  the  unorganized 
militia  or  other  persons."  Pension  — 
EnliBted  Man,  (1892)  20  Op.  Atty.-Gen. 
322. 

Enlisted  Tolunteer  not  mastered  in.  — A 
penon  who  enlists  in  a  regiment  pur- 
suant to  the  President's  proclamation  for 
volunteers  to  serve  a  certain  number  of 
montlie,  ia  entitled  to  a  pension  If  disabled 
as  provided  by  the  pension  laws  even  if 
the  regiment  was  not  actually  mustered 
into  the  service  of  the  United  States,  but 
was  engaged  in  such  service  under  the 
command  of  a  United  States  Army  officer. 
Pension  —  Enlisted  Man,  (1892)  20  Op. 
Atty.-Gen.  322. 

Contact  anrgooB. — The  fact  that  a  pen- 
sion is  granted  to  a  contract  surgeon  by 
the  express  terms  of  the  statute  will  not 
authorize  a  court  to  hold  by  construction 
that  it  was  because  he  was  an  officer  in 
the  army.  Byrnes  v.  U.  S.,  (1891)  26 
Ct.  CI.  302. 

''The  dependent  mother  of  a  contract 
surgeon  dymg  of  disease  is  entitled  to  be 
enrolled  as  a  pensioner  if  the  disease  was 


contracted  in  Uie  line  of  duty  in  any  one 
of  three  conditions,  namelv:  (1)  while 
actually  performing  medical  duty  with  a 
military  force  in  the  field,  or  (2)  while 
proceeding  from  one  point  to  another  un- 
der orders,  or  (3)  while  on  duty  in  a 
hospital.  .  .  .  These  several  ooiiiditions 
are  entirely  distinct  and  independent  of 
one  another  and  were  intendea  to  define 
the  several  predicaments  happening  in  the 
line  of  duty  in  some  one  of  which  a  con- 
tract surgeon  must  have  been  flmitten  by 
mortal  illness  in  order  to  transmit  th« 
right  to  a  pension.'*  Pension  — Dependent 
Relation,  (1882)   17  Op.  Atty.-Gen.  457. 

Surgeon's  rights  to  Ungevity  pay.— 
The  fact  that  a  contract  surgeon  is  en- 
titled to  a  pension  imder  this  section  does 
not  enlarge  his  rights  under  Act  of  March 
3,  1883,  22  Stat.  L.  473,  providing  for 
longevity  pay.  Byrnes  r.  U.  S.,  (1891) 
26  Ct.  CI.  302. 

Professors  of  Military  Academy.— The 
prolessors  of  the  Military  Academy  at 
West  Point  are  commissioned  officers  of 
the  Army,  whose  pay  and  allowances  are 
assimilated  to  those  of  a  lientenant- 
colonel  and  a  colonel ;  and  in  case  of  suoh 
disability  as  is  described  in  this  section, 
they  are  entitled  to  pensions  at  the  same 
rate  with  officers  of  the  rank  of  lieutenant- 
colonel.     (1882)   17  Op.  Aity.-Gen.  359. 

When  transitus  begins.-  -  **  When  an 
officer  is  ordered  to  go  to  a  given  point 
for  duty  and  has  set  about  his  prepara- 
tions to  do  so,  .  .  .  his  transitus  has 
begun.  To  hold  otherwise  would  be  to 
disregard  the  liberal  policy  on  which  the 
pension  laws  have  uniformly  been  ad- 
ministered." Pension  —  Dependent  Re- 
lation, (1882)   17  Op.  Atty.-Gen.  457. 

A  contract  surgeon,  on  entering  the 
service,  was  ordered  to  duty  in  a  post 
hospital  at  a  distant  place,  and  in  obedi- 
ence to  the  order  went  aboard  a  steamer 
to  proceed  thither,  but  before  the  depart- 
ure of  the  boat  became  too  sick  to  go  on, 
and  was  removed  to  a  hospital,  where  he 
died  in  a  few  days  of  typhoid  fever,  leav- 
ing a  dependent  mother,  but  no  widow  or 
child,  and  it  was  held  that,  under  the 
provisions  of  the  preceding  R.  S.  sec. 
4692.  this  section,  and  R.  S.  sec.  4707, 
infra,  p.  1021,  the  dependent  mother  was 
entitled  to  be  enrolled  as  a  pensioner,  on 
the  ground  that  the  deceased,  when  taken 
down  with  sickness,  was  ''  in  transitu " 
under  orders.  (1882)  17  Op.  Atty.-Geft. 
457. 
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Sec.  4694.  [PeniMm  for  womids  veoeiv^  «r  disMSM  eontnetod  only 
in  line  of  dniy,  etc.]  No  person  shall  be  entitled  to  a  pension  by  reason  of 
wounds  or  injury  received  or  disease  contracted  in  the  service  of  the  United 
States  subsequent  to  the  twenty-seventh  day  of  July,  eighteen  hundred  and 
sixty-eight,  unless  the  person  who  was  wounded,  or  injured,  or  contracted 
the  disease  was  in  the  line  of  duty ;  and,  if  in  the  military  service,  was  at 
the  time  actually  in  the  field,  or  on  the  march,  or  at  some  post,  fort,  or  gar- 
rison, or  en  route,  by  direction  of  competent  authority,  to  some  post,  fort, 
or  garrison ;  or,  if  in  the  nayal  service,  was  at  the  time  borne  on  the  books 
of  some  ship  or  other  vessel  of  the  United  States,  at  sea  or  in  harbor, 
actually  in  commission,  or  was  at  some  naval  station,  or  on  his  way,  by 
direction  of  competent  authority,  to  the  United  States,  or  to  some  other 
vessel  or  naval  station,  or  hospital.    [JB.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  567. 

''line  of  duty''  construed. —  ''In  fine, 
the  phrase,  'line  of  duty/  is  an  apt  one 
to  denote  that  an  act  or  dut^  performed 
mufift  have  relation  of  causation,  mediate 
or  immediate,  to  the  wound,  the  casualty, 
the  injury,  or  the  disease  producing  dis- 
ability or  death."  (1856)  7  Op.  Attv.- 
Gen.  149;  (1881)  17  Op.  Atty.-Gen.  172; 
Rhodes  v.  V.  S.,  (C.  C..A.  8th  Cir.  1897) 
79  Fed.  740,  4»  U.  S.  App.  156,  25  0.  C. 
A.  186. 

"The  phrase  'line  of  duty,'  has  been 
uniformly  used  in  the  statutes  ...  in 
defining  the  right  to  pensions."  (1881) 
17  Op.  Atty.-Gen.  172. 

Service  in  duty  necessary. —  "  The  senr- 
ice  must  have  been  the  cause  of  the 
disease  and  not  merely  coincident  with  it 
in  time.  This  is  the  patent  and  natural 
meaning  of  the  language  of  the  statute. 
It  places  the  service  and  the  discharge  of 
dufy  in  the  relation  of  causes  to  the 
injuries  and  diseases  that  warrant  the 
grant  of  pensions."  Rhodes  v.  U.  S.,  (C. 
C.  A.  8th  Cir.  1897)  79  Fed.  740,  49  U.  S. 
App.  156,  25  0.  G.  A.  186. 

Injury  or  disease  during  time  of  duty 
only. —  "Neither  injury  nor  disease  can 
autiioriee  the  grant  of  a  pension  tuider  the 
Acts  of  Congress  unless  it  is  caused  by 
the  presence  of  its  victim  in  the  line  of 
duty  when  it  was  received  or  contracted." 
Rhodes  v.  U.  S.,  (C.  C.  A.  8th  Oir.  1897) 
79  Fed.  740,  49  U.  S.  App.  156,  25  C.  C.  A. 
186. 

The  widow  of  a  sailing  master  who 
died  in  1813  but  not  in  consequence  of 
disease  contracted,  or  of  injury  received, 
while  in  the  service,  is  not  entitled  to  be 
placed  on  the  pension  list  —  the  laws 
respecting  the  navy  fund  not  making  any 
provision  for  such  a  case.  (1834)  2  Op. 
Atty.-Gen.  662. 


A  seaman  disabled  by  puniahmeoit  in- 
flicted bv  an  enemv  for  endeavoring  to 
escape  Kiier  having  been  taken  prisoner  is 
within  the  spirit  of  an  act  graatiag  pen- 
sions to  seamen  disabled  whUe  in  the  line 
of  duty.     (1821)   1  Op.  Atty.-Gen.  461. 

Recurrence  of  prior  cured  disease. — Al- 
though one  might  have  contracted  the 
disease  before  he  entered  the  service,  yet 
if  he  was  cured  of  it  so  that  he  was  a 
sound  man  when  he  enlisted,  and  he  sub-, 
sequently  contracted  it  again  while  he  was 
in  the  service  and  in  the  line  of  duty,  hi>8 
statement  in  his  application  to  the  govern- 
ment was  not  false  and  the  United  States 
could  not  recover.  Rhodes  v.  U.  S.,  (C. 
C.  A.  8th  Cir.  1897)  79  Fed.  740,  40  U.  S. 
App.  156,  25  C.  C.  A.  186. 

Acts  outside  line  of  duty. — ^"A  wound 
or  injury  inflicted  up<»i  himself  by  a 
soldier  or  received  by  him  while  hunting 
wild  animals  or  squabbling  with  his  eom* 
rades  for  his  own  amusement^  or  while 
doing  any  other  act  not  in  the  line  of  his 
duty,  would  form  no  basis  for  a  pension." 
Rhodes  r.  U.  R.,  (C.  C.  A.  8th  Cir.  1897) 
79  Fed.  740,  49  U.  S.  App.  166,  25  C.  C. 
A.  196. 

If  an  assault  is  committed  on  a  claim- 
ant, whether  it  was  the  result  of  his  own 
misconduct,  or  whether  it  may  be  deemed 
received  **  in  the  line  of  duty "  must  de- 
pend upon  the  particular  facts  of  the  case 
involved.      (1881)    17  Op.  Atty.-Gen.  172. 

Prior  to  this  statute  it  was  held  that 
the  widow  of  a  nirvy  officer  who  died  at  a' 
navy  yard  or  station,  of  a  disease  con- 
tracted while  on  duty  there,  was  not  en- 
titled to  a  peneion  under  the  Act  of  Con- 
gress of  July  27,  1868,  sec.  2,  such  case 
not  being  covered  by  the  statate.  Naval 
Pensions,  (1870)  13  Op.  Atty.-Gen.  328. 


Sec.  4695.  [Bates  of  pension  for  total  disability.]  The  pension  for  total 
disability  shall  be  as  follows,  namely :  For  lientenant-colonel  and  all  oflScers 
of  higher  rank  in  the  military  service  and  in  the  Murine  Corps,  and  for  cap- 
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tain,  and  all  officers  of  higber  rank,  oonunander,  surgeon,  paymaster,  and 
chief  engineer,  respectively  ranking  with  commander  by  law,  lieutenant 
commanding  and  master  commanding,  in  the  naval  service,  thirty  dollars  per 
month;  for  major  in  the  military  service  and  in  the  Marine  Corps,  and 
lieutenant,  surgeon,  paymaster,  and  chief  engineer,  respectively  ranking 
with  lieutenant  by  law,  and  passed  ajSNsistant  surgeon  in  the  naval  service, 
twenty-five  dollars  per  month ;  for  captain  in  the  military  service  and  in 
the  Marine  Corps,  chaplain  in  the  Army,  and  provost-marshal,  professor  of 
mathematics,  master,  assistant  surgeon,  assistant  paymaster,  and  chaplain 
in  the  naval  service,  twenty  dollars  per  month ;  for  first  lieutenant  in  the 
military  service  and  in  the  Marine  Corps,  acting  assistant  or  contract  sur- 
geon, and  deputy  provost-marshal,  seventeen  dollars  per  month ;  for  second 
lieutenant  in  the  military  service  and  in  the  Marine  Corps,  first  assistant 
engineer,  ensign,  and  pilot  in  the  naval  service,  and  enroUing-officer,  fifteen 
dollars  per  month;  for  cadet-midshipman,  passed  midshipman,  midship- 
men, clerks  of  admirals  and  paymasters  and  of  other  officers  commanding 
vessels,  second  and  third  assistant  engineer,  master's  mate,  and  all  warrant- 
officers  in  the  naval  service,  ten  dollars  per  month ;  and  for  all  other  persons 
whose  rank  or  oflSce  is  not  mentioned  in  this  section,  eight  dollars  per  month ; 
and  the  masters,  pilots,  engineers,  sailors,  and  crews  upon  the  gun-boate 
and  war-vessels  shall  be  entitled  to  receive  the  pension  allowed  herein  to 
those  of  like  rank  in  the  naval  service.    [B,  8,] 

'  Act  of  March  3,  1873,  eh.  234,  17  Stat.  L.  567. 

By  an  Act  of  June  18,  1878,  ch.  268,  infra,  p.  1070,  this  section  was  amended  with 
respect  of  lieutenant-commanders  in  the  navy. 

Sec.  4696.  [Pension  according  to  rank.]  Every  commissioned  officer  of 
the  Army,  Navy,  or  Marine  Corps  shall  receive  such  and  only  such  pension 
as  is  provided  in  the  preceding  section,  for  the  rank  he  held  at  the  time  he 
received  the  injury  or  contracted  the  disease  which  resulted  in  the  dis- 
ability, on  account  of  which  he  mio^  be  entitled  to  a  pension ;  and  any  com- 
mission or  presidential  appointment,  regularly  issued  to  such  person,  shall 
be  taken  to  determine  his  rank  from  and  after  the  date,  as  given  in  the  body 
of  the  commission  or  appointment  conferring  said  rank :  Provided,  That 
a  vacancy  existed  in  the  rank  thereby  conferred ;  that  the  person  commis- 
sioned was  not  disabled  for  military  duty;  and  that  he  did  not  vdllfuUy 
neglect  or  refuse  to  be  mustered.    [B,  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  567. 
See  the  note  to  the  preceding  R.  S.  sec.  4695. 

-Determination  of  rank. —  The  amount  his  brevet  rank  but  by  his  lineal  rank, 
of  an  officer's  pension  is  not  determined  by       Pensiont^,  ( 1853 )  6  Op.  Atty.-Gen.  88. 

Sec.  4697.  [Pensions  for  permanent  spedflc  disability  prior  to  June 
4,  1872.]  For  the  period  commencing  July  fourth,  eighteen  hundred  and 
sixty-four,  and  ending  June  third,  eighteen  hundred  and  seventy-two, 
those  persons  entitled  to  a  less  pension  than  hereinafter  mentioned,  who 
shall  have  lost  both  feet  in  the  military  or  naval  service  and  in  the  line  of 
duty,  shall  be  entitled  to  a  pension  of  twenty  dollars  per  month ;  for  the 
same  period  those  persons  who,  under  like  circumstances,  shall  have  lost 
both  hands  or  the  sight  of  both  eyes,  shall  be  entitled  to  a  pension  of  twenty- 
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five  dollars  per  month ;  and  for  the  period  commeneing  March  third,  eigh- 
teen hundred  and  sixty-five,  and  ending  June  third,  eighteen  hundred  and 
seventy-two,  those  persons  who  under  like  circumstances  shall  have  lost  one 
hand  and  one  foot,  shall  be  entitled  to  a  pension  of  twenty  dollars  per 
month ;  and  for  the  period  commencing  June  sixth,  eighteen  hundred  and 
sixty-six,  and  ending  June  third,  eighteen  hundred  and  seventy-two,  those 
persons  who  under  like  circumstances  shall  hiave  lost  one  hand  or  one  foot, 
shall  be  entitled  to  a  pension  of  fifteen  dollars  per  month ;  and  for  the  period 
commencing   June   sixth,   eighteen  hundred   and  sixty-six,   and  ending 
June  third,  eighteen  hundred  and  seventy-two,  those  persons  entitled 
to  a  less  pension  than  hereinafter  mentioned,  who  by  reason  of  injury 
received  or  disease  contracted  in  the  military  or  naval  service  of  the 
United  States  and  in  the  line  of  duty,  shall  have  been  permanently  and 
totally  disabled  in  both  hands,  or  who  shall  have  lost  the  sight  of  one  eye, 
the  other  having  been  previously  lost,  or  who  shall  have  been  otherwise  so 
totally  and  x>6rmanently  disabled  as  to  render  them  utterly  helpless,  or  so 
nearly  so  as  to  require  regular  personal  aid  and  attendance  of  another  per- 
son, i^all  be  entitled  to  a  pension  of  twenty-five  dollars  per  month ;  and  for 
the  same  period  those  who  under  like  circumstances  shall  have  been  totally 
and  permanently  disabled  in  both  feet,  or  in  one  hand  and  one  foot,  or 
otherwise  so  disabled  as  to  be  incapacitated  for  the  performance  of  any 
manual  labor,  but  not  so  much  as  to  require  regular  personal  aid  and  atten- 
tion, shall  be* entitled  to  a  pension  of  twenty  dollars  per  month;  and  for  the 
same  period  all  persons  who  under  like  circumstances  shall  have  been 
totally  and  permanently  disabled  in  one  hand,  or  one  foot,  or  otherwise  so 
disabled  as  to  render  their  inability  to  perform  manual  labor  equivalent  to 
the  loss  of  a  hand  or  foot,  shall  be  entitled  to  a  pension  of  fifteen  dollars  per 
month.     [R.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  568. 

This  section  has  been  practically  superseded  as  to  the  rate  of  pensions  by  various 
lubeequent  Acts.    See  the  note  to  the  toUowing  R.  S.  sec.  46^. 

Sec.  4698.  [Pensions  for  permanent  specific  disabiUtiee  after  June  4, 
1872.]  Prom  and  after  June  fourth,  eighteen  hundred  and  seventy-two, 
all  persons  entitled  by  law  to  a  less  pension  than  hereinafter  specified,  who, 
while  in  the  military  or  naval  service  of  the  United  States,  and  in  line  of 
duty,  shall  have  lost  the  sight  of  both  eyes,  or  shall  have  lost  the  sight  of 
one  eye,  the  sight  of  the  other  having  been  previously  lost,  or  shall  have 
lost  both  hands,  or  shall  have  lost  both  feet,  or  been  permanently  and 
totally  disabled  in  the  same,  or  otherwise  so  pennanently  and  totally  dis- 
abled as  to  render  them  utterly  helpless,  or  so  nearly  so  as  to  require  the 
regular  personal  aid  and  attendance  of  another  person,  shall  be  entitled  to 
a  pension  of  thirty-one  dollars  and  twenty-five  cents  per  month ;  and  all 
persons  who,  under  like  circumstances,  shall  have  lost  one  hand  and  one 
foot,  or  been  totally  and  permanently  disabled  in  the  same,  or  otherwise  so 
disabled  as  to  be  incapacitated  for  performing  any  manual  labor,  but  not  so 
much  as  to  require  regular  personal  aid  and  attendance,  shall  be  entitled 
to  a  pension  of  twenty-four  dollars  per  month ;  and  all  persons  who,  under 
like  circumstances,  shall  have  lost  one  hand,  or  one  foot,  or  been  totally  and 
permanently  disabled  in  the  same,  or  otherwise  so  disabled  as  to  render 
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fheir  incapacity  to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or 
foot,  shall  be  entitled  to  a  pension  of  eighteen  dollars  per  month :  Provided, 
That  all  persons  who,  under  like  circumstances,  have  lost  a  leg  above  the  knee, 
and  in  consequence  thereof  are  so  disabled  tiiat  they  cannot  use  artificial 
limbs,  shall  be  rated  in  the  second  class  and  receive  twenty-four  dollars  per 
month  from  and  after  June  fourth,  eighteen  hundred  and  seventy-two ;  and 
all  persons  who,  under  like  circumstances,  shall  have  lost  the  hearing  of  both 
ears,  shall  be  entitled  to  a  pension  of  thirteen  dollars  per  month  from  the 
same  date:  Provided,  That  the  pension  for  a  disability  not  permanent, 
equivalent  in  degree  to  any  provided  for  in  this  section,  shall,  during  the 
continuance  of  the  disability  in  such  degree,  be  at  the  same  rate  as  that 
herein  provided  for  a  permanent  disability  of  like  degree.     [R.  8.] 

Act  of  March  3,  1S73,  ch.  234,  17  Stat.  L.  560. 

This  section  haA  been  practically  superseded  as  to  the  rate  of  pension  for  various 
disabilities  by  the  provisions  of  the  Acts  following. 

Total  helplessness,  see  Acts  of  June  18,  1874,  eh.  298,  infra,  p.  1064;  June  16,  1880, 
ch.  236,  infra,  p.  1074;  March  4,  1890,  ch.  25,  infra,  p,  1083. 

Disability  requiring  frequent  and  periodical  attendance,  see  Act  of  July  14,  1802, 
ch.  169,  infra,  p.  1090. 

Incapacity  to  perform  manual  labor,  see  Act  of  March  3,  1883,  ch,  91,  infra,  p.  1078. 

Loss  of  one  hand  and  one  foot,  see  Act  of  Feb.  28,  1877,  ch.  73,  infra,  p.  1065. 

Losa  of  both  hands,  feet  or  eyes,  see  Acts  of  June  17,  1878,  ch.  261,  infra,  p.  1070; 
Feb.  12,  1889,  ch.  132,  infra,  p.  1083,  and  the  Act  of  April  8,  1904,  ch.  946,  tn/ra,  p.  1105. 

Total  blindness,  see  Act  of  March  3,  1879,  ch.  200,  infra,  p.  1073. 

Loss  of  hand,  foot,  arm,  or  leg,  see  Acts  of  March  3,  1883,  ch.  91,  infra,  p.  107&; 
Aug.  4,  1886,  ch.  899,  infra,  p.  1080;  March  2,  1903,  ch.  977,  infra,  p.  1104. 

Deafness,  see  Acts  of  Aug.  27,  1888,  ch.  913,  infra,  p.  1083;  Jan.  16,  1903,  ch.  190, 
infra,  p.  1103. 

Sec.  46981/2.  [Increase  of  pensians.]  Except  in  eases  of  permanent 
specific  disabilities,  no  increase  of  pension  shall  be  allowed  to  commence 
prior  to  the  date  of  the  examining  surgeon's  certificate  establishing  the 
same  made  nnder  the  pending  claim  for  increase ;  and  in  this,  as  well  as  all 
other  cases,  the  certificate  of  an  examining  surgeon,  or  of  a  board  of  exam- 
ing  surgeons,  shall  be  subject  to  the  approval  of  the  Commissioner  of  Pen- 
sions.    [R,  S,] 

Act  of  March  8,  1873,  ch.  234,  17  Stat.  L.  669. 
See  the  note  to  the  preceding  R.  S.  sec.  4698. 


What  constitute  specific  disabilities. — 
"The  disabilities  which  are  to  be  deemed 
*  specific '  are  those  specified  in  the  stat- 
utes—  such  as  the  loss  of  a  hand,  foot,  or 
eye.  Injuries  requiring  medical  examina- 
tion to  ascertain  and  declare  their  nature 
and  extent  and  as  to  the  effect  of  which 
there  ia  room  for  difference  of  opinion  are 
not  *  specific  '  disabilities.''  Specific  Dis- 
abilities in  Pension  Cases,  (1879)  16  Op. 
Atty.-Gen.  330. 

An  examining  surgeon  found  that  the 
injury  to  the  arm  occasioned  the  loss  "f 
fourteen-eighteenths  of  its  original  vigor, 
and,  therefore,  certified  that  the  soldier 
was  unable  to  do  any  manual  labor.  It 
was  held  that  the  disability  in  this  case 
waa  not   "  specific "   within   the  meaning 


of  thia  section,  and  that  no  increase  of 
pension  was  allowable  to  the  soldier  in 
respect  of  such  disability,  commencing 
prior  to  the  date  of  the  examining  sur- 
geon's certificate.  Specific  Disabilities  in 
Pension  Oases,  (1879)  16  Op.  Atty.-Gen. 
330. 

Purpose  of  certificate  of  board  of  sur- 
geons.—  •*  It  cannot  be  doubted  that  the 
certificates  of  the  board  of  examining  sur- 
geons are  intended  to  be  submitted  to  the 
commissioner  of  pensions  for  his  approval, 
and  the  fact«  and  statements  therein  certi- 
fied to  are  intended  to  guide  and  influence 
his  action  in  regard  to  the  ap]^icationH 
for  pensions  pending  before  him."  U.  S. 
!?.  Van  Leuven,  (N.  D.  la.  1894)  62 
Fed.  62. 


Sec.  4699.  [Pensions  for  disability  not  otherwise  provided  for.]  The 

rate  of  eighteen  dollars  per  month  may  be  proportionately  divided  for  any 
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degree  of  disability  established  for  which  section  forty-six  hundred  and 
ninety-five  makes  no  provision.     [B.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  669. 

The  Act  of  March  3,  1883,  ch.  91,  infra,  p.  1078,  and  the  Act  of  Aug.  4,  1880,  ch.  899, 
infra f  p.  1080,  fixing  the  pension  for  the  los^  of  a  hand,  foot,  arm,  or  leg,  both  pro- 
vided that  nothing  therein  contained  should  be  construed  to  repeal  the  section  given 
in  the  text. 

Sec.  4700.  [Absentees.]  Officers  absent  on  sick-leave,  and  enlisted  men 
absent  on  sick-furlough,  or  on  veteran-furlough  with  the  organization  to 
which  they  belong,  shall  be  regarded  in  the  administration  of  the  pension- 
laws  in  the  same  manner  as  if  they  were  in  the  fidd  or  hospital.    [B.  8.] 

Act  of  March  3,  1873,  cb.  234,  17  Stat.  U  569. 


Sec.  4701 .  [Period  of  servioe,  how  eonstrued.]  The  period  of  service 
of  all  persons  entitled  to  the  benefits  of  the  pension-laws,  or  on  account  of 
whose  death  any  person  may  become  entitled  to  a  pension,  shall  be  con- 
strued to  extend  to  the  time  of  disbanding  the  organization  to  which  such 
persons  belonged,  or  until  their  actual  discharge  for  other  cause  than  the 
expiration  of  the  service  of  such  organization.    [B.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  569. 

Sec.  4702.  [Pensions  to  widows  or  to  children  under  sixteen  yean^ 

etc.]  If  any  person  embraced  within  the  provisions  of  sections  forty-six 
hundred  and  ninety-two  and  forty-six  hundred  and  ninety-three  has  died 
since  the  fourth  day  of  March,  eighteen  hundred  and  sixty-one,  or  here- 
after dies,  by  reason  of  any  wound,  injury,  or  disease  which  under  the  con- 
ditions and  limitations  of  such  sections  would  have  entitled  him  to  an 
invalid  pension  had  he  been  disabled,  his  widow  or  if  there  be  no  widow, 
or  in  case  of  her  death  without  payment  to  her  of  any  part  of  the  pension 
hereinafter  mentioned,  his  child  or  children  under  sixteen  years  of  age, 
shall  be  entitled  to  receive  the  same  pension  as  the  husband  or  father  would 
have  been  entitled  to  had  he  been  totally  disabled,  to  commence  from  the 
death  of  the  husband  or  father,  to  continue  to  the  widow  during  her  widow- 
hood, and  to  his  child  or  children  until  they  severally  attain  the  age  of 
sixteen  years,  and  no  longer ;  and  if  the  widow  remarry,  the  child  or  chil- 
dren shall  be  entitled  from  the  date  of  remarriage,  except  when  such  widow 
has  continued  to  draw  the  pension-money  after  her  remarriage,  in  contra- 
vention of  law,  and  such  child  or  children  have  resided  with  and  been  sup- 
ported by  her,  their  pension  will  commence  at  the  date  to  which  the  widow 
was  last  paid.    [B.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  669. 

This  section  was  amended  to  read  a£  aboire  by  tlie  Act  <^  Aug.  7)  18S2,  oh.  438,  |  1, 
22  Stat.  L.  345.  The  amendment  consiste  in  the  addition  of  the  closing  provlsionB  of 
the  section  beginning  with  the  words,  "  except  when  such  widow  has  continued,"  etc. 

Section  2  of  aaid  Act  of  Aug.  7,  18S2,  ch.  438,  is  given  infra,  p.  1078. 

Commencement  of  pension  to  widow  on  death  of  husband  from  came  origiaatiiig  in 
ike  service,  see  Act  of  June  7,  1888,  ch.  369,  infra^  p.  1082. 
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Accrued  pension  on  death  of  pensioner,  0ee  Act  of  March  2,  1895,  eh.  103,  infra, 
p.  1097. 

Increase  of  pension  to  widows,  children,  or  dependent  i^atives,  see  Act  of  March  19, 
1886,  ch.  22,  infra,  p.  1079. 


^atnre  of  pension  to  widow  and  chil- 
dren.—  "The  right  of  pension  does  not 
depend  on  the  necessities  of  the  parties. 
It  is  g^ven  to  the  widows  and  chil- 
dren of  officers  and  men,  of  rich  and 
poor,  without  regard  to  their  circum- 
stances. It  is  in  the  nature  of  an  abeo- 
lute  engagement  or  promise  made  to  those 
officers  and  men  that  if  they  fall  in  the 
service  of  their  country,  so  much  shall  be 
paid  to  their  wives  and  children  without 
inquiry  into  the  fact  whether  they  stand  in 
need  of  it  or  not.  Nor  is  there  any  con- 
dition annexed  to  the  promise,  that  the 
money  shall  be  paid  if  applied  for  in  a 
given  time,  or  in  a  given  state  of  things. 
It  is  bottomed  only  on  the  single  condition 
that  the  husband  and  father  shall  die  in 
the  service  of  his  countrv,  on  the  happen- 
ing of  which  condition  the  public  engage- 
ment becomes  a  debt,  whicn  is  as  much 
property,  and  the  property  of  the  widow 
and  the  children,  as  any  bond  which  the 
deceased  may  have  left  to  them  by  his 
will."  Pensions  to  Widows,  (1836)  3  Op. 
Atty.-Gen.  71. 

Ilie  policy  of  the  pension  laws  is  to 
equalize  the  means  of  support  for  the 
three  classes  of  pensioners  designated  iii 
R.  S.  sec  4692,  supra,  p.  1010,  and  when 
death  ensues,  the  financial  loss  being  the 
same  to  the  family  in  each  class,  the 
same  pension  is  allowed  to  the  widow, 
that  is  the  amount  given  for  total  dis- 
ability. Burnett  v.  U.  S.,  (1885)  20  Ct. 
CI.  190. 

Death  in  railway  accident. —  This  sec- 
tion does  not  apply  to  a  pensioner  killed 
by  negligence  in  a  railway  accident.  St. 
Louis,  etc.,  R.  Co.  r.  Maddry,  (1893)  57 
Ark.  306,  21  S.  W.  472. 

Amount  allowed  a  widow. —  **  It  is  not 
to  be  doubted  that  the  words  'total  dis- 
ability '  in  the  pension  laws  have  a  tech- 
nical signification  which  cannot  be  di»- 
rogarded.  And  when  the  statute  fixes 
$30  per  month  as  the  pension  in  case  of 
total  disability  .  .  .  and  declares  that 
his  widow  shall  receive  the  same  pension 
as  her  husband  would  have  received  had 
he  been  *  totally  disabled,'  there  is  no 
room  left  for  a  construction  that  would 
give  her  a  pension  in  excess  of  that 
amount."  Burnett  v.  U.  S.,  (1885)  116 
U.  S.  158,  6  S.  Ct.  327,  29  U.  S.  (L.  ed.) 
586.  See  also  Widow's  Pension,  (1884) 
18  Op.  Atty.-Gen.  39;  Burnett's  Claim, 
(1884)   18  Op.  Atty.-Gen.  73. 

This  section  entitles  the  widow  to  a 
peti'sion  equal  to  that  provided  for  total 
disability    but   does   not    allow    her   the 


same  pension  which  her  husband  had  been 
receivmg  at  the  time  of  his  death.  Bur- 
nett f.  U.  S.,  (1886)  20  Ct.  CL  190, 
affirmed  (1885)  116  U.  S.  158,  6  S.  Ct. 
327,  29  U.  S.  (L.  ed.)   586. 

Remarriage. —  The  theory  of  military 
pensions  is  that  the  government  will  main- 
tain those  who  have  been  deprived  of  the 
support  which  a  father,  husband,  or  a  son 
mignt  have  provided  had  he  not  devoted 
himself  to  the  military  service  of  his 
country.  Upon  nothing  short  of  clear  and 
positive  enactments  can  the  government 
DO  required  to  give  to  a  woman  the  pen- 
sion of  one  husband  while  she  is  being 
supported  by  another.  Poucher  v,  U.  8., 
(1865)    1  Ct.  CL.  207. 

In  U.  S.  V,  Hayes,  (W.  D.  Mo.  1884) 
20  Fed.  710,  it  appeared  that  a  deserted 
wife,  believing  her  husband  to  be  dead, 
married  a  second  time,  and  continued  to 
live  with  her  second  husband  after  discov- 
ering that  the  first  husband  was  alive. 
The  latter  was  subsequently  killed  in 
military  service,  and  it  was  held  that  the 
wife  was  not  entitled  to  a  pension. 

Hie  widow  of  a  deceased  naval  officer 
was  allowed  a  pension  from  June  23,  1843, 
the  date  of  his  death,  up  to  April  8,  1847, 
the  date  of  her  second  marriage,  after 
which  it  was  discontinued.  In  1854  she 
obtained  a  divorce  from  her  second  hus- 
band for  intemperance  and  cruelty.  She 
alleged  that  the  latter,  at  the  time  of 
her  marriage  with  him,  had  a  wife  living, 
and  that  she  was  cogniasant  of  this  when 
she  instituted  her  suit  for  divorce,  but 
remained  silent  as  to  the  fact,  and  she 
claimed  a  restoration  of  the  pension  for- 
merly allowed  her  as  the  widow  of  said 
officer,  on  the  ground  that  her  second 
marriage  was  illegal  and  her  right  to  the 
pension  was  not  determined  thereby.  It 
was  held,  however,  that  by  promoting  said 
suit,  and  procuring  a  decree  which  in 
effect  affirmed  the  validity  of  her  marriage 
while  declaring  its  dissolution,  the  claim- 
ant had  rendered  the  objection  of  illegal- 
ity of  the  marriage  unavailable  in  sup- 
port of  her  claim,  so  long  as  that  decree 
stood  unvacated  or  judicially  unim- 
peached,  and  she  was  not  entitled  to  a 
pension.      (1873)    14  Op.  Atty.-Gen.  220. 

Right  to  set  aside  fxmndnlent  diyoroe.— 
A  widow  who  would  be  entitled  to  a  pen- 
sion from  the  death  of  her  husband  has 
sudb  a  right  of  property  that,  althou^ 
the  pension  is  a  mere  bounty  of  the  gov- 
ernment, she  would  be  entitled  to  main- 
tain an  action  to  set  aside  a  decree  of 
divorce  fraudulently  obtained  by  the  hus- 
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band  before  Ill's  death.  Lawr^ce  v.  Nel- 
son,  (1901)  113  la.  277,  85  N.  W.  84, 
57  L.  R.  A.  583. 

RiSht  of  childzen.—  "  His  child  or  chil- 
dren, one  or  many,  shall  be  entitled.  It 
is  clear  that  the  whole  is  given  to  the 
offspring  of  the  father  as  a  class.  If 
there  is  more  than  one  child  they  have  a 
joint  estate,  so  to  speak,  in  the  pension. 
The  statute  disposes  of  the  whole.  No 
part  of  it  reverts  or  falls  back  to  the 
government  until  the  last  child  arrives 
at  the  age  of  sixteen  years  or  until  his 
death  before  reaching  that  age."  Pen- 
sions, (1882)  17  Op.  Atty.-Gen.  339. 

Right  of  a  iiirviving  child. —  ''The  sur- 
viving child  (the  widow  and  other  chil- 
dren being  dead)  is  entitled  to  the  whole 


of  the  pension  the  father  would  be  en- 
titled to  were  he  living,  not  to  such  frac- 
tional part  thereof  only  as  he  (the 
Sfurvivor)  would  have  had  the  benefit  of  if 
the  other  children  or  any  of  them  were 
living."  Pensions,  (1882)  17  Op.  Atty.- 
Gen.  339. 

Beneficiaries. —  The  law  dearly  contem- 
plates that  the  widow  and  children,  as 
provided  by  the  statute,  shall  be  the  bene- 
ficiaries and  not  the  general  creditors  of 
the  pensioner,  and  unless  the  payment  has 
been  legally  received  by  the  pensioner,  it 
is  incumbent  on  those  intrusted  with  the 
administration  of  the  law  neither  to  make 
nor  allow  payment  to  be  made  to  say 
other  person.    ( 1887)  19  Op.  Atty.-Gen.  1. 


Sec.  4703.  [increased  pensioii  to  widows,  etc.]  The  pensions  of 
widows  shall  be  increased  from  and  after  the  twenty-fifth  day  of  July, 
eighteen  hundred  and  sixty-six  at  the  rate  of  two  dollars  per  month  for 
each  child  nnder  the  age  of  sixteen  years,  of  the  husband  on  account  of 
whose  death  the  claim  has  been,  or  shall  be,  granted.  And  in  every  case 
in  which  the  deceased  husband  has  left,  or  shall  leave,  no  widow,  or  where 
his  widow  has  died  or  married  again,  or  where  she  has  been  deprived  of 
her  pension  under  the  provisions  of  the  pension-^law,  the  pension  granted 
to  such  child  or  children  shall  be  increased  to  the  same  amount  x>er  month 
that  would  be  allowed  under  the  foregoing  provisions  to  the  widow,  if  living 
and  entitled  to  a  pension :  Provided,  That  the  additional  pension  herein 
granted  to  the  widow  on  account  of  the  child  or  children  of  the  husband 
by  a  former  wife  shall  be  paid  to  her  only  for  such  period  of  her  widow- 
hood as  she  has  been,  or  shall  be,  charged  with  the  maintenance  of  such 
child  or  children;  for  any  period  during  which  she  has  not  been,  or  she 
shall  not  be,  so  charged,  it  shall  be  granted  and  paid  to  the  guardian  of 
such  child  or  children:  Provided  further,  That  a  widow  or  guardian  to 
whom  increase  of  pension  has  been,  or  shall  hereafter  be,  granted  on  account 
of  minor  children,  shall  not  be  deprived  thereof  by  reason  of  their  being 
maintained  in  whole  or  in  part  at  the  expense  of  a  State  or  the  public  in 
any  educational  institution,  or  in  any  institution  organized  for  the  care 
of  soldiers'  orphans.    [B.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  570. 

Further  provisions  relating  to  this  subject  were  made  by  the  Act  of  March  19,  1886, 
ch.  22,  infra,  p.  1Q79;  the  Act  of  June  27,  1890,  ch.  634,  infra,  p.  1084;  the  Act  of 
April  19,  1906,  ch.  147,  infra^  p.  1109,  and  R.  S.  sec.  4708,  given  as  amended,  i/nfra, 
p.  1022. 


Sight  of  child  to  accounting;. —  The 
amount  of  money  received  by  the  widow  of 
a  deceased  soldier  ''  for  each  child  "  means 
because  of  the  existence  of  such  child,  and 
not  for  ita  use  to  be  accounted  for  by 


the  widow  to  the  child  after  he  attains 
his  majority  as  money  had  and  received 
for  his  benefit.  Greekbaum  v.  Sohner, 
(1894)  1  Ohio  Dec.  267,  1  Ohio  N.  P.  M. 


Sec.  4704.  [What  children  deemed  legitimate.]    In  the  administration 
of  the  pension-laws,  children  bom  before  the  marriage  of  their  parents,  if 
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acknowledged  by  the  father  before  or  after  the  marriage,  shall  be  deemed 
legitimate.     [R.  S.] 

Act  of  March  3,  1873,  eh.  234,  17  Stat.  L.  570. 

Illegitimate  child.— Under  this  section  Cranch    C.    C.    367,    27    Fed,.    Om.   No. 

an  illegitimate  child  who  becomes  legiti-  16,308. 

mate  bv  the  intermarriage  of  the  parents  Adopted    child. —  In    U.    S.    f?.    Skam, 

and  recognition  thereafter  by  the  father  (1837)   5  Cranch  C.  C.  367,  27  Fed.  Cas. 

is  entitled  to  receive  a  pension  on  account  No.   16,308,  it  was  held  that  an  adapted 

of  the  father.     U.  S.  r.  Skam,   (1837)   6  child  was  not  entitled  to  a  pension. 

Sec.  4705.  [Widows  of  colored  and  Indian  soldien,  etc.]  The  widows 
of  colored  and  Indian  soldiers  and  sailors  who  have  died,  or  shall  hereafter 
die,  by  reason  of  wounds  or  injuries  received,  or  casualty  received,  or  dis- 
ease contracted,  in  the  military  or  naval  service  of  the  United  States,  and 
in  the  line  of  duty,  shall  be  entitled  to  receive  the  pension  provided  by  law 
without  other  evidence  of  marriage  than  satisfactory  proof  that  the  parties 

•  were  joined  in  marriage  by  some  ceremony  deemed  by  them  obligatory,  or 
habitually  recognized  each  other  as  man  and  wife,  and  were  so  recognized 
by  their  neighbors,  and  lived  together  as  such  up  to  the  date  of  enlistment, 
when  such  soldier  or  sailor  died  in  the  service,  or,  if  otherwise,  to  date  of 
death ;  and  the  children  born  of  any  marriage  so  proved  shall  be  deemed  and 
held  to  be  lawful  children  of  such  soldier  or  sailor,  but  this  section  shall 
not  be  applicable  to  any  claims  on  account  of  persons  who  enlist  after  the 
third  day  of  March,  one  thousand  eight  hundred  and  seventy-three.  [B.  8,] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  h.  670. 

Provisions  relating  to  the  proof  of  marriage,  except  such  as  are  mentioned  in  the 
section  given  in  -the  text,  were  made  bv  the  Act  of  Aug.  7,  1882,  eh.  438,  §  2,  infroy 
p.  1078. 

Vatidity    ef    marriage. —  In    U.    S.    v.  sure  of  slavery  has  been  removed  the  law 

Route,    (£.   D.   Mo.    1887)    33   Fed.   ^6,  succeeding  it,Vhen  required  by  the  pres- 

it  was  held  that  in  Missouri  *'  no  ceremony  entation  of  competent  new  qaestions,  will 

was  necessary,  either  before  a  minister  or  generallv  consider  that  like  institution  as 

a  civil  magistrate,  to  constitute  a  valid  having  been  marriage  under  whatever  cir- 

*  marriage.    If  two  persons  of  age  to  make  cumstances    would    have    made    it    sooh 
a  contract  mutually  agreed  to  become  bus-  amongst  free  persons."    Bounty  of  Colored 
band  and  wife  at  the  time  of  the  agree-  Soldiers,  (1879)   16  Op.  Atty.-Gen.  630. 
ment,  and  not  merely  at  some  future  day,  Proof  of  marriage. —  *'  What  at  oommon 

.  and  thereafter  cohabited  together  as  hus-  law  is  only  presumptive  evidence  of  mar- 
band  and  wife,  such  agreement  and  co-  riage  has  by  statute,  for  the  purposes  of 
habitation  constituted  a  valid  marriage.  the  pension 'laws,  with  slight  change,  been 
...  .  The  rule  is  ospacitily  applicable  to  made  proof  of  the  marriage  of  the  soldier 
a  ma.rriage  between  slaves.  .  .  .  Any  who  earned  the.  pensi<Hi."  Bounty  of  Cbl- 
sort  of  ceremony  gone  through  with  by  ored  Soldiers,  (1879)  16  Op.  Atty.-Gen. 
such  people,  such  as  was  customary  among  630. 

slaves,  if  intended  as  a  marriage  and  fol-  "  The  distinction  made  by  statutory  law 
lowed  by  cohabitation  should  be  esteemed  of  the  United  States  between  colored  and 
a  valid  marriage."  other  soldiers  in  re^rd  to  proof  of  mar- 
Marriage  of  colored  people,  free  and  in  riage  in  pension  cases,  etc.,  extends  only 
slavery. —  *'  Under  the  system  of  slavery,  to  the  marriage  of  the  soldier  and  does 
it  was  held  that  slaves  could  not  be  parties  not  affect  that  of  his  parents  or  otiier 
to  marriage.  There  was,  nevertheless,  a  relatives."  Bounty  of  Olored  Soldier*, 
like  institution  recognized  as  existing  (1879)  16  Op.  Atty.«(}en.  6a*. 
iunong  them.    It  seems  that  after  the  pres- 

Sec.  4706.  [Abandonment,  etc.,  by  widow.]  If  any  person  has  died, 
or  shall  hereafter  die,  leaving  a  widow  entitled  to  a  penman  by  reason  of 
his  death,  and  a  child  or  children  under  sixteen  years  of  age  by  such  widow, 
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and  it  shall  be  duly  certified  under  seal  by  any  court  having  probate  juris- 
diction, that  satisfactory  evidence  has  been  produced  before  such  court, 
upon  due  notice  to  the  widow,  that  she  has  abandoned  the  care  of  such  child 
or  children,  or  that  she  is  an  unsuitable  person,  by  reason  of  immoral  con- 
duct, to  have  the  custody  of  the  same,  on  presentation  of  satisfactory  evi- 
dence thereof  to  the  Commissioner  of  Pensions,  no  pension  shall  be  allowed 
to  such  widow  until  such  child  or  children  shall  have  attained  the  age  of  six- 
teen years,  any  provisions  of  law  to  the  contrary  notwithstanding ;  and  the 
said  child  or  children  shall  be  pensioned  in  the  same  manner,  and  from 
the  same  date,  as  if  no  widow  had  survived  such  person,  and  such  pensix)n 
shall  be  paid  to  the  guardian  of  such  child  or  children ;  but  if  in  any  case 
payment  of  pension  shall  have  been  made  to  the  widow,  the  pension  to  the 
cJhild  or  children  shijl  commence  from  the  date  to  which  her  pension  has 
been  paid.    [R.  8,] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  570. 

Sec.  4707.  [Succession  of  dependent  relatives.]  If  any  person  embraced 
within  the  provisions  of  sections  forty-six  hundred  and  ninety-two  and 
forty-six  hundred  and  ninety-three  has  died  since  the  fourth  day  of  March, 
eighteen  hundred  and  sixty-one,  or  shall  hereafter  die,  by. reason  of  any 
wound,  injury,  casualty,  or  disease,  which,  under  the  conditions  and  limita- 
tions of  such  sections,  would  have  entitled  him  to  an  invalid  pension,  and 
has  not  left  or  shall  not  leave  a  widow  or  legitimate  child,  but  has  left  or 
shall  leave  other  relative  or  relatives  who  were  dependent  upon  him  for 
support,  in  whole  or  in  part,  at  the  date  of  his  death,  such  relative  or  rela- 
tives shall  be  entitled,  in  the  following  order  of  precedence,  to  receive  the 
same  pension  as  such  person  would  have  been  entitled  to  had  he  been  totally 
disabled,  to  commence  from  the  death  of  such  person,  namely:  first,  the 
mother;  secondly,  the  father;  thirdly,  orphan  brothers  and  sisters  under 
sixteen  years  of  age,  who  shall  be  pensioned  jointly :  Provided,  That  where 
orphan  children  of  the  same  parent  have  different  guardians,  or  a  portioti 
of  them  only  are  under  guardianship,  the  share  of  the  joint  pension  to 
which  each  ward  shall  be  entitled  shall  be  paid  to  the  guardian  of  such 
ward :  Provided,  That  if  in  any  case  said  person  shall  have  left  father  and 
mother  who  were  dependent  upon  him,  then,  on  the  death  of  the  mother" 
the  father  shall  become  entitled  to  the  pension,  e(Hnmencing  from  and  after 
the  death  of  the  mother ;  and  upon  the  death  of  the  mother  and  father,  or 
upon  the  death  of  the  father  and  the  remarriage  of  the  mother,  the  depend- 
ent brothers  and  sisters  under  sixteen  years  of  age  shall  jointly  become 
entitled  to  such  pension  until  they  attain  the  age  of  sixteen  years  respec- 
tively, commencing  from  the  death  or  remarriage  of  the  party  who  had  the 
prior  right  to  the  pension :  Provided,  That  a  mother  shall  be  assumed  to 
have  been  dependent  upon  her  son  within  the  meaning  of  this  section  if,  at 
the  date  of  his  death,  she  had  no  other  adequate  means  of  support  than  the 
ordinary  proceeds  of  her  own  manual  labour  and  the  contributions  of  Said 
son  or  of  any  other  persons  not  legally  bound  to  aid  in  her  support ;  tod 
if,  by  actual  contributions,  or  in  any  other  way,  the  son  had  recognized 
his  obligations  to  aid  in  support  of  his  mother,  or  was  by  Itw  boixnd  to 
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such  support,  and  that  a  father  or  minor  brother  or  sister  shall,  in  like 
manner  and  under  like  conditions,  be  assumed  to  have  been  dependent, 
except  that  the  income  which  was  derived  or  derivable  from  his  actual  or 
possible  manual  labor  shall  be  taken  into  account  in  estimating  a  father's 
means  of  independent  support :  Provided  further,  That  the  pension  allowed 
to  any  person  on  account  of  his  or  her  dependence,  as  hereinbefore  pro- 
vided, shall  not  be  paid  for  any  period  during  which  it  shall  not  hp.  neces- 
sary as  a  means  of  adequate  subsistence.    [£.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  671. 

R.  S.  sees.  4692  and  4093,  mentioned  in  the  text,  are  given  supra,  pp.  1010,  1011. 


Style  of  support. —  "The  mother  is  en- 
titled to  support  according  to  the  style  in' 
which  she  has  been  liying.  If  that  has 
been  humble  and  inexpensive  the  amount 
necessary  to  provide  for  her  would  neces- 
sarily be  less  than  if  she  had  been  living 
in  a  more  expensive  style.  The  policy  of 
the  government  is  not  to  reduce  the  sur- 
viving relatives  of  the  soldier  who  has 
lost  his  life  in-  the  service  down  to  the 
lowest  standard  of  life,  but  it  is  to  con- 
strue the  dependent  clause,  so  far  as  the 
obligation  of  the  statute  is  concerned,  ac- 
cording to  the  mode  in  which  the  widow 
had  been  living."  U.  S.  v.  Purdy,  ( S.  D. 
Ohio  1889)  38  Fed.  902. 

Use  of  cApitaL — Where  a  mother  has 
capital  of  her  own,  she  is  not  bound  to 
use  it  up  for  her  support,  but  she  has  a 
right,  so  far  as  the  construction  of  this 
statute  is  concerned,  to  keep  that  money 
at  interest,  depend  upon  the  income  from 
it,  and  to  treat  herself  as  dependent  upon 
her  sons  for  whatever  might  be  necessary 


for  her  support  over  and  above  that  in- 
come. U.  S.  V.  Purdy,  (S.  D.  Ohio  1889) 
38  Fed.  902. 

Use  of  farm  left  to  son. —  If  the  use  of 
a  farm  left  to  a  son  by  a  deceased  soldier 
is  necessary  for  the  widow's  support  she 
would  be,  at  least  in  part,  dependent  upon 
her  son  for  support.  U.  S.  v.  Purdy,  (S. 
D.  Ohio  1889)  38  Fed.  902. 

Contract  for  support. —  If  a  person  has 
a  contract  for  her  support  which  is  ade- 
quate for  that  purpose  there  can  be  no 
allowance  of  her  pension.  U.  S.  r.  Purdy, 
(S.  D.  Ohio  1889)  38  Fed.  902. 

False  statements  in  application.— The 
mere  fact  that  there  were  false  statements 
in  an  application  for  a  pension  under  this 
section,  even  if  th^  were  intentionally 
false  is  not  sufficient  to  invalidate  the 
pension.  "It  must  further  appear  that 
they  were  material,  that  the  false  state- 
ments were  necessary  to  the  granting  of 
the  pension."  U.  S.  v.  Purdy,  (S.  D.  Ohio 
1889)  38  Fed.  902. 


Sec.  4706.  [Kemamage  of  widow,  dependent  mother  or  dependent 
sister — subsequent  widowhood  —  helpless  child.]  The  remarriage  of  any 
widow,  dependent  mother,  or  dependent  sister  entitled  to  pension  shall  not 
bar  her  right  to  such  pension  to  the  date  of  her  remarriage,  whether  an 
application  therefor  was  filed  before  or  after  such  marriage;  but  on  the 
remarriage  of  any  widow,  dependent  mother,  or  dependent  sister  having 
a  pension  such  pension  shall  cease :  Provided,  however.  That  any  widow 
who  was  the  lawful  wife  of  any  officer  or  enlisted  man  or  other  person  in 
the  Army,  Navy,  or  Marine  Corps  of  the  United  States,  as  described  in 
paragraphs  one,  two,  and  three  of  section  forty-six  hundred  and  ninety- 
three  of  the  Revised  Statutes  of  the  United  States,  during  the  period  of 
his  service  in  any  war,  and  whose  name  was  placed  or  shall  hereafter  be 
placed  on  the  pension  roll  because  of  her  husband's  death  as  the  result 
of  wound  or  injury  received  or  disease  contracted  in  such  military  or  naval 
service,  and  whose  name  has  been  or  shall  hereafter  be  dropped  from  said 
pension  roll  by  reason  of  her  marriage  to  another  person  who  has  since  died 
or  shall  hereafter  die,  or  from  whom  she  has  been  heretofore  or  shall  be 
hereafter  divorced,  upon  her  own  application  and  without  fault  on  her 
part,  and  if  she  is  without  means  of  support  other  than  her  daily  labor,  as 
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defined  by  the  Acts  of  June  twenty-seventh,  eighteen  hundred  and  ninety, 
and  May  ninth,  nineteen  hundred,  shall  be  entitled  to  have  her  name  again 
placed  on  the  pension  roll  at  the  rate  now  provided  for  widows  by  the  Acts 
of  July  fourteenth,  eighteen  hundred  and  sixty-two,  March  third,  eighteen 
hundred  and  seventy-three,  and  March  nineteenth,  eighteen  hundred  and 
eighty-six,  such  pension  to  commence  from  the  date  of  the  filing  of  her 
application  in  the  Pension  Bureau  after  the  approval  of  this  Act:  And 
provided  further,  That  where  such  widow  is  already  in  receipt  of  a  pension 
from  the  United  States  she  shall  not  be  entitled  to  restoration  under  this 
Act :  And  provided  further,  That  where  the  pension  of  said  widow  on  her 
second  or  subsequent  marriage  has  accrued  to  a  helpless  or  idiotic  child, 
or  a  child  or  children  under  the  age  of  sixteen  years  she  shall  not  be  entitled 
to  restoration  under  this  Act  unless  said  helpless  or  idiotic  child,  or  child 
or  children  under  sixteen  years  of  age,  be  then  a  member  or  members  of  her 
family  and  cared  for  by  her,  and  upon  the  restoration  of  said  widow  the 
payment  of  pension  to  said  child  or  children  shall  cease.    [B.  8,] 

This  section,  originaUy  drawn  from  an  Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
571,  was  first  amended  by  an  Act  of  March  3,  1901,  ch.  865,  §  1,  31  Stat.  L.  1445. 
The  amendment  consisted  in  the  addition  of  the  three  provisos,  beginning  with  the 
words,  *'  Provided,  hoicever,  That  any  widow  who  was  the  lawful  wife  of  any  officer  or 
enlisted  man  in  the  Army,  Navr,  or  Marine  Corps  of  the  United  States,  during  the 
period  of  his  service  in  any  war,''  to  the  end  of  the  section  as  here  given. 

The  section  was  again  amended  by  an  Act  of  February  28,  1903,  ch.  858,  32  Stat.  L. 
920,  by  causing  §aid  iirst  proviso  to  read  as  given  in  the  text,  making  no  change  in 
the  second  and  third  provisos. 

Sections  2  and  3  oi  the  amendatory  Act  of  Feb.  28,  1903,  ch.  958,  are  given  infra, 
p.  1104. 

The  Act  of  June  27,  1890,  ch.  634,  mentioned  in  the  text,  as  amended  by  the 
Act  of  May  9,  1900,  ch,  385,  also  mentioned  in  this  section,  is  giver  if»/ra,  p.  1084. 

R.  S.  sec.  4693  mentioned  in  the  text  is  given  supra,  p.  1011. 

The  Act  of  July  14,  1862,  ch.  166,  12  Stat.  L.  566,  mentioned  in  this  section,  was 
superseded  by  the  Act  of  March  3,  1873,  ch.  234,  also  mentioned  in  the  text,  which 
was  incorporated  in  R.  S.  sees.  4702,  4703,  supra,  pp.  1017,  1019. 

The  Act  of  March  19,  1886,  ch.  22,  mentioned  in  the  text,  is  given  infra,  p.  1079. 


Remarriage. —  Upon  nothing  short  of  a 
clear  and  positive  enactment  can  the  gov- 
ernment be  required  tu  give  to  a  woman 
the  pension  of  one  husband  while  she  is 
.being  supported  by  another.  Poucher  t?. 
U.  S.,  (1865)   1  Ct.  CI.  207. 

niegal  marriage. — ^A  widow  who  re- 
marries cannot  claim  a  pension  as  the 
widow  of  her  first  husband,  even  though 
her  second  marriage  was  illegal,  where  she 
did  not  repudiate  such  second  marriage 
as  being  illegal.  U.  S.  v.  Hays,  (W.  D. 
Mo.  1884)    20  Fed.  710. 

Divorce. —  Where  a  woman  marries  a 
pensioner  and  thereafter  obtains  a  decree 
of  absolute  divorce  from  him  she  is  not 
entitled  after  his  death  to  receive  a  pen- 
sion as  his  widow.  Burr's  Claim,  (1863) 
11  Op.  Atty.-Gen.  1. 

R.  S.  Sec.  4709.  This  section  was  as  follows: 

**  Sec.  4709.  All  pensions  which  have  been,  or  which  may  hereafter  be,  granted  in  con- 
sequence of  death  occurring  from  a  cause  which  originated  in  the  service  since  the 
fourth  day  of  March,  eighteen  hundred  and  sixty-une,  or  in  consequence  of  wounds  or 
injuries  received  or  disease  contracted  since  that  date^  shall  commence  from  the  death 


Where  a  widow  pensioner  lost  her  right 
to  a  pension  by  remarrying  and  after- 
wards secured  a  divorce  from  her  second 
husband  for  intemperance  and  cruelty,  it 
was  held  that  she  could  not,  in  a  claim  for 
a  restoration  of  her  pension,  set  up  the 
fact  that  the  second  marriage  was  illegal 
because  her  second  husband  had  at  the 
time  a  wife  living,  where  she  was  aware 
of  this  fact  and  remained  silent  about  it 
when  she  instituted  her  suit  for  divorce. 
Pensions,  (1873)   14  Op.  Atty.-Gen.  220. 

Prior  statutes. —  For  cases  construing 
prior  statutes  of  similar  nature  see  Pen- 
sions to  Widows,  (1856)  3  Op.  Atty.-Gen. 
71;  Pension  to  Widows  and  Children, 
(1825)  2  Op.  Atty.-Gen.  1. 
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or  discharge  oi  tht  person  on  whose  account  the  claim  has  been  or  is  hereafter  granted, 
or  from  the  termination  of  the  right  of  party  having  prior  title  to  such  pension;  pro- 
vided the  application  for  such  pension  has  been  or  is  nereafter  filed  with  the  Commis- 
sioner of  Pensions  within  five  years  after  the  right  thereto  has  accrued;  otherwise  the 
pension  shall  commence  from  the  date  of  filing  the  last  evidence  necessary  to  establish 
the  same.  But  the  limitation  herein  prescribed  shall  not  apply  to  claims  by  or  in 
behalf  of  insane  persons  and  children  under  sixteen  years."  Act  of  March  3,  1873,  ch. 
234,  17  Stat  L.  572. 

It  was  directly  repealed  by  Act  of  March  3,  1879,  ch.  187,  §  3,  20  Stat.  L.  470,  and 
other  provisions  covering  the  same  subject  enacted  by  section  2  of  such  Act,  which 
is  set  forth  infra,  p.  1072. 

Sec.  4710.  [When  pexudon  deemed  to  have  accrued.]  In  construing 
the  preceding  section,  the  right  of  persons  entitled  to  pensions  shall  be 
recognized  as  accruing  at  the  date  therein  stated  for  the  commencement 
of  such  pension,  and  the. right  of  a  dependent  father  or  dependent  brother 
to  pension  shall  not  in  any  case  be  held  to  have  accrued  prior  to  the  sixth 
day  of  June,  eighteen  hundred  and  sixty-six;  and  the  right  of  all  other 
classes  of  claimants,  if  applying  on  account  of  the  death  of  a  person  who 
was  regularly  mustered  into  the  service,  or  regularly  employed  in  the  Navy 
or  upon  the  gun-boats  or  war-vessels  of  the  United  States,  shall  not  b€ 
held  to  have  accrued  prior  to  the  fourteenth  day  of  July,  eighteen  hun- 
dred and  sixty-two;  if  applying  on  account  of  a  chaplain  of  the  Army, 
their  right  shall  not  be  held  to  have  accrued  prior  to  the  ninth  day  of 
April,  eighteen  hundred  and  sixty-four;  if  applying  on  account  of  ao 
enlisted  soldier  who  was  not  mustered,  or  a  non-enlisted  man  in  temporary 
service,  their  right  shall  not  be  held  to  have  accrued  prior  to  the  fourth 
day  of  July,  eighteen  hundred  and  sixty-four;  if  applying  on  account  of 
an  acting  assistant  or  contract  surgeon,  their  right  ahall  not  be  held  to 
have  accrued  prior  to  the  third  day  of  March,  eighteen  hundred  and  sixty- 
five;  if  applying  on  account  of  persons  enlisted  as  teamsters,  wagoners, 
artificers,  hospitaUstewards,  or  farriers,  their  right  shall  not  be  hel(J  to  have 
accrued  prior  to  the  sixth  day  of  June,  eighteen  hundred  and  sixty-six; 
and  the  right  of  all  classes  of  claimants  applying  on  account  of  a  provost- 
marshal,  deputy  provost-marshal,  or  enrolling-officer,  shall  not  be  held  to 
have  accrued  prior  to  the  tw^enty-fifth  day  of  July,  eighteen  hundred  and 
sixty-six.  But  the  right  of  a  widow  or  dependent  mother  who  married 
prior,  and  did  not  apply  till  subsequent  to  the  twenty-seventh  day  of  July, 
eighteen  hundred  and  sixty-eight,  shall  not  be  held  to  have  accrued  prior 
to  that  date.    [B.  8.] 

Mi  of  March  3,  1873,  ch.  234,  17  Stat.  L.  672. 

The  "  preceding  section  "  mentioned  in  the  text  was  R.  S.  sec.  4709,  given  in  the  note 

receding  the  text.     This  section  was  repealed  by  an  Act  of  March  3,  1879,  ch.  187, 
3,  20  Stat.  L.  470,  section  2  of  which  Act,  infra,  p.  1072,  contained  other  proyiaions 
-covering  the  same  subject. 

Sec.  47 11.  [Arrears  of  pension.]  It  shall  be  the  duty  of  the  Commis- 
sioner of  Pensions,  upon  any  application  by  letter  or  otherwise  by  or  on 
behalf  of  any  pensioner  entitled  to  arrears  of  pension  under  section  forty- 
seven  hundred  and  nine,  or  if  any  such  pensioner  has  died,  upon  a  similar 
application  by  or  on  behalf  of  any  person  entitled  to  receive  the  accrued  pen- 
aion  due  such  pensioner  at  his  death,  to  pay  or  cause  to  be  paid  te  such 
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pensioner,  or  other  person,  all  such  arrears  of  pension  as  the  pensioner  may 
be  entitled  to,  or,  if  dead,  would  have  been  entitled  to  under  the  provisions 
of  that  section  had  he  survived ;  and  no  claim-agent  or  other  persons  shall 
be  entitled  to  receive  any  compensation  for  services  in  making  application 
for  arrears  of  pension.    [JB.  8,] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  672. 

R.  S.  sec.  4709  has  been  repealed  and  substitute  proyisions  enacted  therefor  as 
stated  in  the  note  to  the  preceding  R.  S.  sec.  4710. 

Similar  provisions  with  respect  of  compensation  for  services  in  making  application 
for  arrears  of  pensions  were  made  by  the  Act  of  Jan.  25,  1879,  ch.  23,  §  4,  in/ra, 
p.  1071,  and  R.  S.  sec.  478ff,  as  amended,  infra,  p.  1056. 


Nature  of  arrean  and  persons  entitled 
thereto. — ^A  pension  to  a  widow  is  a  vested 
right,  ceasing  upon  her  marriage  as  a 
further  claim  upon  the  government  but 
remaining  valid  for  arrears.  (1836)  3 
Op.  Atty.-Gen.  68. 

The  rights  of  a  surviving  husband  to 
the  arrears  of  pension  due  his  deceased 
wife  depend  u]>on  the  laws  of  the  state 
where  the  parties  resided  at  the  time  of 
the  wife's  demise.  (1836)  3  Op.  Atty.- 
Gen.  68. 

Arrears  of  pension  due  a  navy  pensioner 
at  the  time  of  his  death  must  be  paid  over 
to  his  legal  representatives.  It  does  not 
revert  to  the  navy  pension  fund.  (1839) 
9  Op.  Atty.-Oen.  436  ( for  provisions  relat- 
ing to  the  navy  pension  fund  see  R.  S. 
sees.  4760,  4762-4755,  infra,  pp.  1044, 
1045). 

A  retired  officer  of  the  army  is  not  en- 
titled to  draw  an  invalid  pension  or 
arrears  of  pensions.  (1896)  21  Op.  Attv.- 
Gen.  463  reversing  (1896)  21  Op.  Attv.- 
Qen.  408  (see  the  Act  of  March  3,  1891, 
cJi.  548.  sec.  1,  infra,  p.  1088). 

Arrearages  of  pensions  claimed  and  ad- 
judicated belong  to  Uie  representatives  of 
the  party  on  his  decease  as  a  debt  due  from 
the  government.  Secus,  when  the  right  to 
claim  a  pension  exists,  but  the  right  has 
not  been  asserted  by  the  party  in  his  life- 
time. An  exception  to  this  rule  has  been 
established  in  practice,  by  misconstruetion 


of  the  statute  in.  favor  of  the  children  of 
persons  entitled  by  reason  of  service  in 
the  Revolutionary  War.  While  it  may  be 
inexpedient  to  disturb  this  practice  now, 
it  cannot  be  extended,  by  further  miscon- 
struction, beyond  the  case  of  children. 
(1856)  7  Op.  Atty.-Gen.  717.  See  also 
(1856)   7  Op.  Atty.-Gen.  619. 

Where  the  arrears  of  a  pension  due  at 
the  decease  of  ihe  widow  of  a  revolu- 
tionary officer  were  paid  to  the  adminis- 
trator* appointed  in  one  county  of  the 
state  of  Indiana,  uad  an  administrator 
subsequently  appointed  in  another  county 
preferred  a  claim  for  the  same  amount,  it 
was  held  that  the  Secretary  of  War  who 
made  the  payment  executed  all  the  power 
conferred  by  Congress  in  respect  to  it. 
(1849)  5  Op.  Atty.-Gen.  62. 

Under  a  former  statute  providing  in 
case  any  pensioner  who  was  a  widow 
should  die  leaving  children,  the  amount 
of  pension  due  at  the  time  of  her  death 
should  be  paid  to  the  executor  or  adminis- 
trator for  the  benefit  of  her  children,  or 
should  be  paid  to  the  children  direct,  it 
was  held  that  a  widow  conld  not  dispose 
of  her  arrears  of  pension  by  will,  nor 
could  her  executor,  having  received  the 
same,  retain  it  for  purpose  of  adminis- 
tration, but  that  each  <mild  was  entitled 
to  an  equal  share  and  might  recover  the 
same  of  the  executor.  Fogg  v,  Perkins, 
(1948)   19  K.  H.  101. 


Sec.  4712.  [Provisio&s  of  pension  laws  extanded,  etc.]  The  provisions 
of  this  Title  in  respect  to  the  rates  of  pension  to  persons  whose  right  accnied 
since  the  fourth  day  of  March,  eighteen  hundred  and  sixty-one,  are  extended 
to  pensioners  whose  right  to  pension  accrued  under  general  acts  passed 
since  the  war  of  the  Revolution  and  prior  to  the  fourth  day  of  March,  eigh- 
teen hundred  and  sixty-one,  to  take  effect  from  and  after  the  twenty-flf th 
day  of  July,  eighteen  hundred  and  sixty-six;  and  the  widows  of  revolu- 
tionary soldiers  and  sailors  receiving  a  less  sum  shall  be  paid  at  the  rate 
of  eight  dollars  per  month  from  and  after  the  twenty-seventh  day  of  July, 
eighteen  hundred  and  sixty-eight.    [B.  8,] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  572. 

"This  title"  above  mentioned  is  title  LVII  of  the  Revised  Statutes  ("Pensions"), 
comprising  sections  4692-^791. 

The  operation  of  this  section  was  limited  by  the  Act  of  June  9,  1880,  ch.  160,  iv^a, 
p.  1073. 
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Sec.  4713.  [Oommenoement  of  pennons  for  prior  wars.]  In  all  cases 
in  which  the  cause  of  disability  or  death  originated  in  the  service  prior  to 
the  fourth  day  of  March,  eighteen  hundred  and  sixty-one,  and  an  applica- 
tion for  pension  shall  not  have  been  filed  within  three  years  from  the  dis- 
charge or  death  of  the  person  on  whose  account  the  claim  is  made,  or  within 
three  years  of  the  termination  of  a  pension  previously  grants  on  account 
of  the  service  and  death  of  the  same  person,  the  pension  shall  commence 
from  the  date  of  filing  by  the  party  prosecuting  the  claim  the  last  paper 
requisite  to  establish  the  same.  But  no  claim  allowed  prior  to  the  sixth 
day  of  June,  eighteen  hundred  and  sixty-six,  shall  be  affected  by  anything 
herein  contained.    [Bl  S.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  573. 

See  further  the  Act  of  Jan.  25,  187ft,  ch.  23,  infra,  p.  1070. 

Half -pay  pennons. —  The  provisions  in      infra,  p.  1030.    Half-pay  Pensiona,  (1881) 
this  section  are  applicable  to  naif-pay  pen-       17  Op.  Atty.-Gen.  221. 
Bions   allowable   under   R.    S.    sec.    4725, 

Sec.  4714.  [Declaration  of  claimants.]  Declarations  of  pension  claim- 
ants shall  be  made  before  a  court  of  record,  or  before  some  officer  thereof 
having  custody  of  its  seal,  said  officer  hereby  being  fully  authorized  and 
empowered  to  administer  and  certify  any  oath  or  affirmation  relating  to 
any  pension  or  application  therefor :  Provided,  That  the  Commissioner  of 
Pensions  may  designate,  in  localities  more  than  twenty-five  miles  distant 
from  any  place  at  which  such  court  is  holden,  persons  duly  qualified  to 
administer  oaths,  before  whom  declarations  may  be  made  and  testimony 
taken,  and  may  accept  declarations  of  claimants  residing  in  foreign  coun- 
tries, made  before  a  United  States  minister  or  consul,  or  before  some  officer 
of  the  country  duly  authorized  to  administer  oaths  for  general  purposes, 
and  whose  official  character  and  signature  shall  be  duly  authenticated  by 
the  certificate  of  a  United  States  minister  or  consul ;  declarations  in  claims 
of  Indians  made  before  a  United  States  agent;  and  declarations  in  claims 
under  the  provisions  of  this  Title  relating  to  pensions  for  services  in  the 
war  of  eighteen  Hlindred  and  twelve,  made  before  an  officer  duly  author- 
ized to  administer  oaths  for  general  purposes,  when  the  applicants,  by 
reason  of  infirmity  of  age,  are  unable  to  travel :  Provided,  That  any  decla- 
ration made  before  an  officer  duly  authorized  to  administer  oaths  for  gen- 
eral purposes  shall  be  accepted  to  exempt  a  claim  from  the  limitation  as  to 
date  of  filing  prescribed  in  section  forty-seven  hundred  and  nine.    [J2.  S.] 

Act  of  March  3,  1873,  eh,  234,  17  Stat.  L.  673. 

With  the  ei^ception  of  the  last  proviso,  this  eection  would  appear  to  be  superseded 
by  the  Act  of  July  26,  1892,  ch.  265,  infra,  p.  1091.  K.  S.  sec.  4700  mentioned 
in  said  last  proviso  was  repealed,  as  noted  supra,  p.  1023,  by  an  Act  of  March  3,  187fl, 
ch.  187,  f  3,  20  Stat.  L.  470,  section  2  of  which  Act,  infra,  p".  1072,  oontained  provisions 
covering  the  same  subject. 

Application    of    proviso. —  The    proviso  filing  pension  claims;  and  a  declaration 

m  R.  S.  sec.  4714  is  to  be  construed  as  made    in    accordance    therewith   may   be 

applicable    to    the    new    limitation    pre-  accepted   to   exempt   a  claim   from  such 

scribed  by  the  Act  of  March  3,  1879,  ch.  limitation.       Declarations     in      Pension 

187,   I   2,  infra,  p.    1072,   as   to  date   of  Cases,   ( 1882)    17  Op.  Atty.-Gen.  356. 

Sec.  4715.  [Only  one  pension  at  a  time.]  Nothing  in  this  Title  shall 
be  so  construed  as  to  allow  more  than  one  pension  at  the  same  time  to  the 
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same  person,  or  to  persons  entitled  jointly;  but  any  pensioner  who  shall  so 
elect  may  surrender  his  certificate,  and  receive,  in  lieu  thereof,  a  certificate 
for  any  other  pension  to  which  he  would  have  been  entitled  had  not  the 
surrendered  certificate  been  issued.  But  all  payments  previously  made 
for  any  period  covered  by  the  new  certificate  shall  be  deducted  from  the 
amount  allowed  by  such  certificate.     [B.  S!] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  573. 

Similar  provisions  were  made  by  the  Act  of  July  25,  1882,  ch.  349,  infra,  p.  1076; 
the  Act  of  Feb.  6,  1907,  ch.  468,  infra,  p.  1106;  and  the  Act  of  May  11,  1912,  ch.  123, 
I  1,  infra,  -p,  1111. 


Power  of  commiMioner.— "  Every  duty 
imposed  by  this  section  is  within  the  ad- 
ministrative powers  of  the  commissioner." 
Double  Penaions,  (1888)  19  Op.  Attv.- 
Gen.  214. 

Authority  of  treasury  over  agent's  ac- 
coaats. — "  It  is  not  within  the  province  of 
the  accounting  officers  of  the  wreaHury, 
upon  learning  of  any  order  made  by  the 
commissioner  of  pensions  to  a  pension 
agent  for  the  payment  of  pensions,  to 
notifv  such  agent  of  what  their  decision 
wiU  be  upon  his  account  when  rendered." 
Double  Pensions,  (1888)  19  Op.  Attv.-Gen. 
214. 

Double  pensions.— In  U.  S.  r.  Teller, 
(1882)  107  U.  S.  64,  2  S.  Ct.  39,  27  U.  S. 
(L.  ed.)  352,  it  appeared  that  b)[  a  special, 
act  one  B  was  allowed  a  pension  which 
was  paid  him  until  he  claimed  and  re- 
ceivea  under  a  subsequent  general  act  a 
larger  pension.  It  was  held  that  he  was 
not  entitled  to  take  under  both  acta,  lliis 
decision  was  in  conflict  with  a  prior  ruling 
made  by  the  Attorney-Cxeneral  in  the  same 
case  (1882)  17  Op.  Atty.-Gen.  416,  but 
was*  in  accord  with  a  former  ruling  of 
that  department  (1837)  3  Op.  Atty.-Gen. 
200. 

Authority  of  treasury  department  to 
disaUow  payments  ordered  by  conmis- 
sioner. — ^"A  person  to  whom  a  pension 


certificate  was  granted  as  a  widow  of  a 
soldier  in  the  war  of  the  rebellion  was 
also  granted  a  pensloa  certificate  as  the 
widow  of  a  soldier  in  the  war  of  1812,  and 
drew  pensions  upon  both  certificates  from 
March  9,  1876,  to  Dec.  3,  1883.  The  com- 
missioner of  pensions,  on  discovering  this, 
required  her  to  make  an  election,  and 
she  having  elected  to  hold  the  first-men- 
tioned certificate,  he  ordered  the  amount 
which  had  been  paid  to  her  upon  the  other 
certificate  to  be  withheld  in  instalments 
of  six  dollars  per  month  from  payments 
thereafter,  and  issued  an  order  to  the 
pension  agent  accordingly.  Advised,  that 
the  order  made  in  this  case,  being  within 
the  gene'ral  jurisdiction  of  the  commis- 
sioner, is  obligatory  on  the  pension  agent, 
and  that  the  accounting  ofiicers  of  the 
treasury  have  no  power  to  .  disallow 
payments  made  by  the  agent  pursuant 
thereto."  Double  Paisrions,  (1888)  19 
Op.  Atty.-Gen.  214. 

Amounts  withheld  from  pension  for 
double  pa3rment.— ^  In  the  case  stated  in 
preceding  point,  the  whole  of  the  monthly 
pension   under   the   certificate   which   th6 

gensioner  elected  to  hold  should  be  with- 
eld  until  the  amounts  so  withheld  shall 
equal  the  sum  paid  the  pensioner  under 
the  other  certificate.  Double  Pensions, 
(1888)  19  Op.  Atl7.-Gen.  214. 


Sec.  4716.  [Loyalty.]  No  money  on  account  of  pension  shall  be  paid 
to  any  person,  or  to  the  widow,  children,  or  heirs  of  any  deceased  person, 
who  in  any  manner  voluntarily  engaged  in,  or  aided  or  abetted,  the  late 
rebellion  against  the  authority  of  the  United  States.    [B.  8,] 

Act  of  March  3,  ch.  234,  17  Stat.  L.  573. 

With  respect  of  various  classes  of  persons,  this  section  was  directly  or  indirectly 
repealed  by  the  Act  of  March  3,  1877,  ch.  120,  given  as  amended,  infra,  p.  1066;  the  Act 
of  March  9,  1878,  ch.  28,  §  5,  infra,  p.  1069;  the  Act  of  Jan.  29,  1887,  ch.  70,  infra, 
p.  1081;  the  Act  of  July  27,  1892,  ch.  277,  infra,  p.  1092;  the  Act  of  April  18,  1900, 
ch.  244,  infra,  p.  1100;  and  the  Kes.  of  July  1,  1902,  No.  42,  infra,  p.  1102. 

This  section  was  repealed  in  toto  by  a  provision  of  the  Army  Appropriation  Act  of 
Aug.  29,  1916.  See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Annot.,  p.  197;  1918  Suppl  Fed. 
Stat.  Annot. 


Implied  repeal —  The  provisions  of  this 
section  are  not  repealed  by  the  Act  of 
June  27,  1890,  infra,  p.  1084,  but  are  ap- 
plicable to  peneions  granted  under  that 
Act.  U.  S.  f.  Hampton,  (C.  C.  A.  4th  Cir. 
1900)   101  Fed.  714,  41  C.  C.  A.  625. 

Honcombatant  resident  of  Confederate 
■tatae^— A  peneioner  ci  the  United  Statee 


residing  in  the  Confederate  states  during- 
the  civil  war  who  did  not  take  up  arms 
against  the  United  States  nor  give  aid  or 
encouragement  to  its  enemies,  at  the  ter- 
mination of  the  war  was  entitled  to  pen- 
sion money  due  to  him  from  the  nme 
when  the  war  began.  Saul's  Case,  ( 1866 ) 
11  Op.  Atty.-Oen.  442. 
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R.  S.  sec  47x7.    This  section  wm  m  follows: 

"  ^a.  4717.  No  claim  for  pension  not  prosecuted  to  saccessful  iBsue  within  five  years 
from  the  date  of  filing  the  same  shall  be  admitted  without  record-evidence  from  the  W&r 
or  Navy  Department  of  the  injury  or  the  disease  whidi  resulted  in  the  disability  or 
death  of  the  ^rson  on  whose  account  the  claim  is  made :  Providedy  That  in  anv  case  in 
which  the  limitation  prescribed  by  this  section  bars  the  further  prosecution  of  tne  claim, 
the  claimant  may  present,  through  the  Pension-Office,  to  the  Adjutant-General  of  tiie 
Army,  or  the  Surgeon-General  of  the  Navy,  evidence  that  the  disease  or  injury  which 
resulted  in  the  disability  or  death  of  the  person  on  whose  account  the  claim  is  made, 
originated  in  the  service  and  in  the  line  of  duty;  and  if  such  evidence  is  deemed  satis- 
factory by  the  officer  to  whom  it  may  be  submitted,  he  shall  cause  a  record  of  the  fact 
so  proved  to  be  made,  and  a  copy  of  the  same  to  be  transmitted  to  the  Commissioner  of 
Pensions,  and  the  bar  to  the  prosecution  of  the  claim  shall  thereby  be  removed."  Act 
of  March  3,  1873,  ch.  284,  17  Stat.  L.  673. 

It  was  expressly  repealed  by  Act  of  Jan.  25,  1879,  ch.  23,  §  3,  2D  Stat.  L.  265.  Sections 
1  and  2  of  said  repealing  Act  are  given,  infra,  pp.  1070,  1071. 

R.  S.  sec.  47x8.    This  section  waa  as  follows: 

''  Sec.  4718.  If  any  pensioner  has  died  or  shall  hereafter  die;  or  if  any  person  entitled 
to  a  pension,  having  an  application  therefor  pending,  has  died  or  shall  hereafter  die, 
his  widow,  or  if  there  is  no  widow,  the  child  or  children  of  such  person  under  the  age 
of  sixteen  years,  shall  be  entitled  to  receive  the  accrued  pension  to  tiie  date  of  the  death 
of  such  person.  Such  accrued  pension  shall  not  be  considered  as  a  part  of  the  assets  of 
the  estate  of  deceased,  nor  liable  to  be  applied  to  the  payment  of  the  debts  of  said 
estate  in  any  case  whatever,  but  shall  inure  to  the  sole  and  exclusive  benefit  of  the 
wido\^  or  children;  and  if  no  widow  or  child  survive,  no  pay^nent  whatsoever  of  the 
accrued  pension  shall  be  made  or  allowed,  except  so  much  cm  may  be  necessary  to  re- 
imburse the  person  who  bore  the  expenses  of  the  last  sickness  and  burial  of  the  decedent^ 
in  cases  where  he  did  not  leave  sufficient  assets  to  meet  such  expenses."  Act  of  March 
3,  1873,  ch.  234,  17  Stat.  L.  574. 

It  was  superseded  by  the  provisions  of  the  Act  of  March  2,  18^6,  ch.  193,  infra, 
p.  1097. 

SbC.  4719.  [Unclaimed  pensions.]  The  failure  of  any  pensioner  to  claim 
his  pension  for  three  years  after  the  same  shall  have  beeome  due  shall  be 
deemed  presumptive  evidence  that  such  pension  has  legally  terminated  by 
reason  of  the  pensioner's  death,  remarriage,  recovery  from  the  disability,  or 
otherwise,  and  the  pensioner's  name  shall  be  stricken  from  the  list  of  pen- 
sioners, subject  to  the  right  of  restoration  to  the  same  on  a  new  application 
by  the  pensioner,  or,  if  the  pensioner  is  dead,  by  the  widow  or  minor  chil- 
dren entitled  to  receive  the  accrued  pension,  accompanied  by  evidence  satis- 
factorily accounting  for  the  failure  to  claim  such  pension,  and  by  medical 
evidence  in  cases  of  invalids  who  were  not  exempt  from  biennial  examina- 
tions as  to  the  continuance  of  the  disability.    [22.  8.] 

Act  of  March  3,  1873,  ch.  234, 17  Stat.  L.  5'74. 


Inheritable  lights. —  llie  aets  of  Con- 
gress granting  pensions,  or  in  the  nature 
of  pensions,  to  officers  and  soldiers  of  the 
Revolution,  and  to  the  widows  of  such 
officers  and  soldiers,  did  not  confer  any 
heritable  rights  descending  to  personal 
representatives;  but,  by  misconception, 
those  acts  came  to  be  construed  other- 
wise at  an  earlv  period,  so  far  as  regards 
the  children  of  such  officers  or  soldiers, 
and  the  children  of  such  widows;  and  it 
is  too  late  now  to  retreat  from  this  mis- 
constniotioii.  (1866)  8  Op.  Atty.-Gen. 
198. 


Semaniage. —  Hie  hiiflband  of  a  woman, 
after  her  marriage,  in  her  right  may  re- 
ceive that  portion  of  the  pension  which 
accrued  to  her  during  h^  widowhood; 
but  all  the  laws  discontinue  the  pension 
on  her  marriage,  so  that  nothing  can 
accrue  after  that  event.  (1828)  2  Op. 
Atty.-Gen.  95. 

If  a  widow  has  neglected  to  receive  all 
the  pension  money  due  her  up  to  the  time 
of  her  nmrriage,  before  marriage,  she  may 
claim  it  afterwards.  (18^)  2  Op.  Atly.- 
G^rai.  1. 


Sec.  4720.  [Pensions  under  special  acts  of  Oongress.]  When  the  rate, 
commencement,  and  duration  of  a  pension  allowed  by  special  act  are  fixed 
by  such  act,  they  ^all  not  be  subject  to  be  varied  by  the  proviaons  and 
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limitations  of  the  general  pensicm-laws,  but  when  not  thus  fixed  the  rate 
^d  continuance  of  the  pension  shall  be  subject  to  variation  in  accordance 
with  the  general  laws,  and  its  commencement  shall  date  from  the  passage  of 
the  special  act,  and  the  Commissioner  of  Pensions  shall,  upon  satisfactory 
evidence  that  fraud  was  perpetrated  in  obtaining  such  special  act,  suspend 
payment  thereupon  until  the  propriety  of  repealing  the  same  can  be  con- 
sidered by  Congress.     [B.  S.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  U  574. 

B^  the  Act  of  June  6,  1874,  ch.  219,  infra,  p.  1064,  persons  entitled  to  pensions  under 
special  acts  were  declared  entitled  to  the  benefits  of  the  general  pension  laws. 


Rights  of  pensioner  under  special  Act. — 
•*  When  an  individual  by  name  is  placed 
on  the  roll  of  navy  pensioners  by  special 
Aet,  he  becomes  entitled  only  to  such 
allowances  and  under  such  circumstances 
AS  if  he  had  been  placed  on  tiie  roll  in  the 
ordinary  course  of«dmiiustration,  in  com- 
inon  with  all  other  pensioners  of  the  same 
class."  Navy  Pensions,  (1864)  6  Op. 
Atty.-Gen.  718. 

Special  legislation  ai  affecting  rights 
under  general  law. — **  An  individual  ap- 
plies to  Congress  for  compensation  for 
services  rendered  to  the  public  and  a  spe- 
cial provisi(Mi  is  made  for  his  relief.    And 


if  a  law  should  be  passed  at  the  same 
session  making  general  provision  for  the 
payment  of  similar  services,  ...  it 
could  not  be  «uccessfuiiy  oontended  tiiat 
such  individual  could  claim  under  the 
general  law.  The  merits  of  bis  claim  hav- 
ing been  considered  and  decided  by  Con* 
grese  he  can  only  claim  under  the  special 
provision  made  for  him.  But  .  .  .  the 
elaimant  having  received  tinder  the  gen- 
eral law  as  large,  if  not  a  larger  benefac- 
tion than  was  given  imder  the  special 
law,  her  ri^t  under  the  latter  is  extin- 
guished." Deoatur  v,  Paulding,  (1840) 
14  Pet.  497,  10  U.  S.  (L.  ed.)  559. 


Sec.  4721 .  [Indian  olaiSM.]  The  term  of  limitation  prescribed  by  sec- 
tions forty-seven  hundred  and  nine  and  forty-sevea  hundred  and  seven- 
teen shall,  in  pending  claims  of  Indians,  be  extended  to  two  years  from  and 
after  the  third  day  of  March,  eighteen  hundred  and  seventy-three ;  all  proof 
which  has  heretofore  been  taken  before  an  Indian  agent,  or  before  an 
officer  of  any  tribe,  competent  according  to  the  rules  of  said  tribe  to  admin- 
ister oaths,  ^all  be  held  and  regarded  by  the  Pension-Office,  in  the  examin- 
ing and  determining  of  claims  of  Indians  now  on  file,  as  of  the  same  validity 
as  if  taken  before  an  officer  recognized  by  the  law  at  the  time  as  competent 
to  administer  oaths;  all  proof  wanting  in  said  claims  hereafter,  as  well  as 
in  those  filed  after  the  third  day  of  March,  eighteen  hundred  and  seventy- 
three,  shall  be  taken  before  the  agent  of  the  tribe  to  which  the  claimants 
respectively  belong ;  in  regard  to  dates,  all  applications  of  Indians  now  on 
file  shall  be  treated  as  though  they  were  made  before  a  competent  officer  at 
their  respective  dates,  and  if  found  to  be  in  all  other  respects  conclusive, 
they  shall  be  allowed ;  and  Indians  shall  be  exempted  from  the  obligation 
to  take  th^e  oath  to  support  the  Constitution  of  the  United  Btates.    [fi.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  574. 

R.  S.  sec.  4709,  mentioned  in  the  text,  is  noted,  supra,  p.  1028.  It  was  repealed  by 
an  Act  of  March  3,  1879,  ch.  187,  §  3,  20  Stat.  L.  470,  section  2  of  whioh  Aet,  fn/ra>  p. 
1072,  contained  other  provisions  relating  to  the  sajne  subject. 

R.  S.  sec.  4717,  mentioned  in  the  text  and  noted,  8upra,  p.  1028,  was  repealed  by  an 
Act  of  Jaa.  26,  1879,  eh.  23,  |  3, 20  Stat.  L.  265.  Seetkmi  1  and  2  (d  said  repealhig  Act 
are  given  infra,  pp.  1070,  1071. 

Sec.  4722.  [Provisions  extended  to  BliBsoiui  State  militia.]  The  pro- 
visions of  this  Title  are  extended  to  the  officers  and  privates  of  the  Missouri 
State  militia,  and  the  provisional  Missouri  militia,  disabled  by  reason  of 
injury  received  or  disease  contracted  in  the  line  of  duty  while  such  militia 
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was  co-operating  with  United  States  forces,  and  the  widow  or  children  of 
any  such  person,  dying  of  injury  received  or  disease  contracted  under  the 
circumstances  herein  set  forth,  shall  be  entitled  to  the  benefits  of  this  Title. 
But  the  pensions  on  account  of  such  militia  shall  not  commence  prior  to  the 
third  day  of  March,  one  thousand  eight  hundred  and  seventy-three.  [B.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  570. 

"This  title,"  above  mentioned,  is  title  LVII  ("Pensions")  of  the  Revised  Statutes, 
comprising  sections  4692-47^1. 
See  further,  on  this  subject,  the  Act  of  March  3,  18^1,  ch.  568,  infra,  p.  1090. 

«  Provisional  Missouri  maitia.'*— "  By  the  *  enrolled  Missouri  MiUtia.' "  EnroUed 
the  *  provisional  Missouri  militia'"  is  Missouri  Militia >— Homestead,  (1878)  16 
meant    "  what    is    known    elsewhere    as       Op.  Atty.-Gen.  147. 

Sec.  4723.  [Colored  soldiers  enrolled  as  ' '  slaves. ' ']  All  colored  persons 
whjo  enlisted  in  the  Army  during  the  war  of  the  rebellion,  and  who  are  now 
prohibited  from  receiving  bounty  and  pension  on  account  of  being  borne  on 
the  rolls  of  their  regiments  as  "  slaves,''  shall  be  placed  on  the  same  footing, 
as  to  bounty  and  pension,  as  though  they  had  not  been  slaves  at  the  date  of 
their  enlistment.     [B,  8.] 

Act  of  March  3,  187»,  ch.  262,  17  Stat.  L.  601. 


Purpose  of  statute. —  **The  purpose  of 
thiq  enactment  .  .  .  is  to  do  away 
with  the  discrimination  previously  made 
between  colored  soldiers  who  had  been 
in  slavery  and  were  borne  on  the  rolls 
as  slaves,  and  other  colored  soldiers." 
Bounty  to  Colored  Soldiers,  (1878)  15 
Op.  Atty.-Gen.  474. 

Heirs  or  legal  representatives. — "The 
heirs  or  legal  representatives  of  deceased 
colored  soldiers  enlisted  during  the  re- 
bellion and  borne  on  the  rolls  as  slaves, 
are,  by  virtue  of  the  Act  of  March  3, 
1873,  ch.  26<2  (section  4723,  R.  S.)  en- 
titled to  bounty;  the  effect  of  that  stat- 


ute being  to  extend  the  provisions  of  the 
bounty  acts  alike  to  all  colored  soldiers, 
whatever  their  former  status  might  have 
been."  Bounty  to  Colored  Soldiers,  (1878) 
15  Op.  Atty.-Gen.  474. 

Heirs  of  colored  soldiers  enroUed  as 
slaves. —  **  In  cases  where,  under  the 
bounty  laws,  the  heirs  of  deceased  colored 
soldiers  not  appearing  on  the  rolls  as 
slaves  would  be  entitled  to  bounty,  in  such 
cases  the  heirs  of  deceased  colored  soldiers 
borne  on  the  rolls  as  slaves,  must  also 
be  deemed  to  be  entitled  to  bounty." 
Bounty  to  Colored  Soldiers,  (1878)  15 
Op.  Atty.-Gen.  474. 


R.  S.  sec.  4734*  This  section  was  as  follows: 

*'  Sec.  4724.  No  person  in  the  Army,  Navy,  or  Marine  Cordis  shall  draw  both  a  pension 
as  an  invalid,  and  the  pay  of  his  rank  or  station  in  the  service,  unless  the. disability  for 
which  the  pension  was  granted  be  such  as  to  occasion  his  employment  in  a  lower  grade, 
or  in  the  civil  branch  of  the  service." 

Act  of  April  30,  1844,  ch.  15,  5  Stat.  L.  667;  Act  of  Aug.  16,  1841,  ch.  8,  6  Stat  L.  440. 

It  was  superseded  by  the  provisions  of  the  Act  of  March  3,  18W,  ch.  548,  f  1,  tn/ro, 
p.  1088. 

« 

Sec.  4725.  [Half-pay  to  widows,  etc.,  under  laws  prior  to  June  8, 
1868.]  All  those  surviving  widows  and  minor  children  who  have  been 
allowed  five  years  *  half -pay ,  under  the  provisions  of  any  general  laws  passed 
prior  to  the  third  day  of  June,  eighteen  hundred  and  fifty-eight,  are  granted 
a  continuance  of  such  half-pay,  to  commence  from  the  date  of  the  last  pay- 
ment under  the  respective  acts  of  Congress  granting  the  same,  and  on  the 
terms  and  limitations  provided  in  the  following  section.     [B.  8.] 

Act  of  June  3,  1858,  ch.  86,  11  Stat.  L.  309. 

Provisions  for  rentwala.—  The  general  When   half -pay   pensions   commeBce.-r- 

pension  laws  make  no  provision  for  the  The  half -pay  pensions  continued  by  this 

renewal  of  pensions,  other  than  that  con-  section  conunence  at  the  period  inaicated 

tained  in  this  section.    Half-Pay  Pensions,  therein,  excepting  in  cases  where  the  ap- 

(1881)    17  Op.  Atty.-Oen.  221.  plication  therefor  has  not  been  filed  with  1:1 
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three  years   of   the   tennmatiaii   of   the  the  date  of  filing  the  last  paper  reqpiisite 

previously  granted  half -pay  pensitm;   in  to  establish  the  same.    Half -Pay  Penaions, 

such  cases  by  R.  S.  sec.  4713,  supra,  p.  (1881)   17  Op.  Atty.-Gen.  221. 
1026,  the   pension   must  commence  from 

Sec.  4726.  [To  widow  for  life,  and  to  children  under  sixteen,  etc.] 

Such  half-pay  is  granted  to  such  widows  during  life,  and,  where  there  is  no 
widow,  to  the  children,  while  under  the  age  of  sixteen  years ;  but  in  case  of 
the  remarriage  or  death  of  any  such  widow,  the  half -pay  shall  go  to  the 
children  of  the  decedent  on  account  of  whose  services  it  is  claimed,  while 
such  children  are  under  sixteen  years  of  age,  and  no  longer.     [B.  8.] 

Act  of  June  3,  1858,  ch.  85,  11  !^at.  L.  300. 

Sec.  4727.  [Half -monthly  pay  not  to  exceed  that  of  lieutenant-colonel.] 

The  half -pay  of  such  widows  and  children  shall  be  half  the  monthly  pay  of 
the  officers,  non-commissioned  officers,  musicians,  and  privates  of  the  infan- 
try of  the  Regular  Army,  and  no  more,  and  no  greater  sum  shall  be  allowed 
to  any  such  widow  or  minor  children  than  the  half-pay  of  a  lieutenant- 
colonel.  But  the  two  preceding  sections  shall  not  be  construed  to  apply  to 
or  embrace  the  case  of  any  person  receiving  a  pension  for  life  on  the  third 
day  of  June,  eighteen  hundred  and  fifty-eight ;  and,  wherever  half -pay  has 
been  granted  by  any  special  act  of  Congress,  and  renewed  or  continued 
under  the  provisions  of  those  sections,  the  same  shall  continue  from  the  date 
above  named :  Provided,  That  pensions  under  this  and  the  two  preceding 
sections,  shall  be  varied  in  accordance  with  the  provisions  of  section  four 
thousand  seven  hundred  and  twelve  of  this  Title.     [B,  8.] 

Act  of  June  3,  1858^  ch.  86,  11  Stat.  L.  309. 

R.  S.  sec.  4712,  mentioned  in  the  text,  is  given  supray  p.  1025. 

Sec.  4728.  [Navy  pensions.]  If  any  officer,  warrant  or  petty  officer, 
seaman,  engineer,  first,  second,  or  third  assistant  engineer,  fireman  or  coal- 
heaver  of  the  Navy  or  any  marine  has  been  disabled  prior  to  the  fourth  day 
of  March  eighteen  hundred  and  sixty-one  by  reason  of  any  injury  received 
or  disease  contracted  in  the  service  and  line  of  duty,  he  shall  be  entitled  to 
receive  during  the  continuance  of  his  disability  a  pension  proportionate  to 
the  degree  of  his  disability  not  exceeding  half  the  monthly  pay  of  his  rank 
as  it  existed  in  January,  eighteen  hundred  and  thirty-five.  But  the  pension 
of  a  chief -engineer  shall  be  the  same  as  that  of  a  lieutenant  of  the  Navy; 
the  pension  of  a  first  assistant  engineer  the  same  as  that  of  a  lieutenant  of 
marines ;  the  pension  of  a  second  or  third  assistant  engineer  the  same  as  that 
of  a  forward  officer;  the  pension  of  a  fireman  or  coal-heaver  the  same  as 
that  of  a  seaman;  but  an  engineer,  fireman  or  coal-heaver  shall  not  be 
entitled  to  any  pension  by  reason  of  a  disability  incurred  prior  to  the 
thirty-first  day  of  August,  eighteen  hundred  and  forty-two.    [B.  8.] 

Act  of  Aug.  11,  1848,  ch.  156,  9  Stat.  L.  283. 

See  further,  the  Act  of  March  3,  1877,  ch.  121,  tn/ra,  p.  106^. 

Scope    of   section. —  The   provisions    of  the  passage  of  the  Act,  and  since  Congress 

the    Act    from    which    this    section    was  neglected  to  provide,  in  terms,  for  widows 

drawn    emhraced    aU    such    widows    and  of  second  lieutenants  of  marines,  it  may 

children  as  were  receiving  pensions  under  be  inferred  that  it  intended  to  refer,  in 

any  of  the  laws  of  Congress  passed  prior  the  provision,  to  -lieutenants  without  any 

to  Aug.  1,  1841,  while  the  other  class  com-  other  designation.     (1846)    5  Op..  Atty.- 

|iosed  all  those  widows  and  children  who  Gen.  24. 
leceiyed  pensions   at  any  time  prior  to 
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Sec.  4729.  [Naval  pensions  to  widows  and  oUldron.]    If  any  person 

referred  to  in  the  preceding  section  has  died  in  the  service,  of  injury 
received  or  disease  contracted  under  the  conditions  therein  stated,  his 
widow  shall  be  entitled  to  receive  half  the  monthly  pay  to  which  the  deceased 
was  entitled  at  the  date  of  his  death ;  and  in  case  of  her  death  or  marriage, 
the  child  or  children  under  sixteen  years  of  age  shall  be  entitled  to  the 
pension.  But  the  rate  of  pension  herein  allowed  shall  be  governed  by  the 
pay  of  the  Navy  as  it  existed  in  January,  eighteen  hundred  and  thirty-five ; 
and  the  pension  of  a  widow  of  a  chief  engineer  shall  be  the  same  as  that  of 
a  widow  of  a  lieutenant  in  the  Navy ;  the  pension  of  the  widow  of  a  first 
assistant  engineer  shall  be  the  same  as  that  of  the  widow  of  a  lieut^ianl  of 
marines ;  the  pension  of  the  widow  of  a  second  or  third  assistant  engineer 
the  same  as  that  of  the  widow  of  a  forward  officer ;  the  pension  of  the  widow 
of  a  fireman  or  coal-heaver  shall  be  the  same  as  that  of  the  widow  of  a  sea- 
man. But  the  rate  of  pension  prescribed  by  this  and  the  preceding  section 
shall  be  varied  from  and  after  the  twenty-fifth  day  of  July,  eighteen  hun- 
dred and  sixty-^ix  in  accordance  with  the  provisions  of  section  four  thou- 
sand seven  hundred  and  twelve  of  this  Title ;  and  the  widow  of  an  engineer, 
fireman,  or  coal-heaver  shall  not  be  entitled  to  any  pension  by  reason  of  the 
death  of  her  husband  if  his  death  was  prior  to  the  thirty-first  day  of  August, 
eighteen  hundred  and  forty-two.     [JR.  S.] 

Act  of  Aug.  11,  1848,  ch.  155,  9  Stat.  L.  283. 

See  the  notes  to  the  ''  preceding  section  "  4728.  R.  S.  sec.  4712,  mentioned  in  the  teoct, 
i»  given  «vpr«,  p.  1025. 

Death  in  service  rtqiiired. — "  The  death  ing  to  the  navy  of  the  United  States,' 

must  take  place  while  the  party  is  in  serr-  who  is  killed  or  dies,  but  a  person  who 

ice.     If  he  dies  after  his  discharge,  it  is  has  been  such  officer,  seaman,  or  marine." 

not  *  an  officer  of  the  navy  or  marines/  Pensions  to  Widows  and  Orphans  of  Navy 

nor  'an  officer,  seaman,  or  marine  belong-  Officers,  (1838)  3  Op.  Atty.-Gen.  338. 

Sec.  4730.  [Pensions  to  soldiers  of  Mexicaii  war.]  Any  officer,  non-com- 
missioned officer,  musician  or  private,  whether  of  the  Regular  Army  or 
volunteers  disabled  by  reason  of  injury  received  or  disease  contracted  while 
in  the  line  of  duty  in  actual  service  in  the  war  with  Mexico,  or  in  going  to  or 
returning  from  the  same,  who  received  an  honorable  discharge,  shall  be 
entitled  to  a  pension  proportionate  to  his  disability,  not  exceeding  for  total 
disability  half  the  pay  of  his  rank  at  the  date  at  which  he  received  the 
wound  or  contracted  the  disease  which  resulted  in  such  disability.  But  no 
pension  shall  exceed  half  the  pay  of  a  lieutenant-colonel.    [B.  8,] 

Act  of  May  13,  1846,  ch.  16,  9  Stat.  L.  10.  • 

Further  provisions  relating  to  pensions  for  service  in  the  war  with  Mexico  were  made 
by  the  Act  of  Jan.  29,  1887,  ch.  70,  infra,  p.  1081;  the  Act  of  March  3,  1891,  ch.  568,- 
infra  p.  1090;  the  Act  of  Jan.  5,  1893,  ch.  18,  infra,  p.  1094;  the  Act  of  Feb.  17,  1897, 
ch.  24S  'infra,  p.  1100;  the  Act  of  April  23,  1900,  ch.  251,  infra,  p.  1101;  the  Act  of 
March  3,  1903,  ch.  1021,  infra,  p.  1105;  the  Act  of  Feb.  6,  1907,  ch.  468,  infra,  p.  1106; 
and  the  Act  of  May  11,  1912,  ch.  23,  infra,  p.  1111. 

Sec.  4731 .  [Widows  and  children  of  Mexican  war  pensionmi.]    If  any 

officer  or  other  person  referred  to  in  the  preceding  section  has  died  or  shall 
hereafter  die  by  reason  of  any  injury  received  or  disease  contracted  under 
the  circumstances  therein  set  forth,  his  widow  shall  be  entitled  to  receive 
the  same  pension  as  the  husband  would  have  been  entitled  to  had  he  been 


PENSIONS 


1033 


totally  disabled ;  and  in  case  of  her  death  or  remarriage,  the  child  or  chil- 
dren of  such  officer  or  other  person  referred  to  in  the  preceding  section^ 
while  under  the  age  of  sixteen  years,  shall  be  entitled  to  receive  the  pen- 
sion. But  the  rate  of  pension  prescribed  by  this  and  the  preceding  section 
shall  be  varied  after  the  twenty-fifth  day  of  July,  eighteen  hundred  and 
sixty-six  in  accordance  with  the  provisions  of  section  four  thousand  seven 
hundred  and  twelve  of  this  Title.     [B.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  672. 

See  the  note  to  the  preceding  R.  S.  sec.  4730.    R.  S.  sec.  4712,  mentioned  in  the  text, 
18  given  M/pra,  p.  1025. 


Sec.  4732.  [WidowB  and  children  of  pensioners  of  war  of  1812^  and 
Indian  wars.]  The  widows  and  children  under  sixteen  years  of  age  of  the 
officers,  non-commissioned  ofiBcers,  musicians  and  privates  of  the  regulars, 
militia,  and  volunteers  of  the  war  of  one  thousand  eight  hundred  and 
twelve  and  the  various  Indian  wars  since  one  thousand  seven  hundred  and 
ninety  who  remained  at  the  date  of  their  death  in  the  military  service  of 
the  United  States,  or  who  received  an  honorable  discharge  and  have  died 
or  shall  hereafter  die  of  injury  received  or  disease  contracted  in  the  service 
and  in  the  line  of  duty  shall  be  entitled  to  receive  half  the  monthly  pay  to 
which  the  deceased  was  entitled  at  the  time  he  received  the  injury  or  con- 
tracted the  disease  which  resulted  in  his  death.  But  no  half-pay  pension 
shall  exceed  the  half-pay  of  a  lieutenant-colonel  and  such  half-pay  pension 
shall  be  varied  after  the  twenty-fifth  day  of  July  one  thousand  eight  hun- 
dred and  sixty-six  in  accordance  with,  the  provisions  of  section  four  thou- 
sand seven  hundred  and  twelve  of  this  Title.    [B.  8.] 

Act  of  Feb.  14, 1871,  ah.  50,  16  Stat.  L.  411. 
R.  S.  sec.  4712,  mentioned  in  the  text,  is  given  supra,  p.  1026. 

Further  provisions  relating  to  pensions  for  service  in  the  war  of  1812  were  made  by 
the  Act  of  March  9,  1878,  ch.  28,  infra,  p.  106^. 

SbC.  4733.  [Oontmnanoe  of  pensions.]  All  pensioners  whose  names 
are  now  on  the  pension-roll  or  who  are  entitled  to  restoration  to  the  roll 
under  any  act  of  Congress,  shall  be  entitled  to  the  continuance  of  such 
X>ensions  under  the  provisions  and  limitations  of  this  Title,  and  to  such 
further  increase  of  pension  as  is  herein  provided.    [B,  8,] 


Sec.  4734.  [Pensions  not  to  be  withheld.]  The  provisions  of  law 
which  allow  the  withholding  of  the  compensation  of  any  person  who  is  in 
arrears  shall  not  be  construed  to  authorize  the  pension  of  any  pensioner  of 
the  United  States  to  be  withheld.    [B.  8.] 

'    Act  of  May  20^  1836,  ch.  77,  5  Stat.  L.  31. 

See  the  provisions  of  the  Act  of  Dec.  21,  1893,  ch.  3,  infra,  p.  1095. 


Conttmction. —  The  Act  from  which  this 
section  was  drawn  placed  pensioners  on 
precisely  the  same  tooting  as  if  the  Act 
to  prevent  defalcations  (Act  of  Jan.  2o, 
1828,  ch.  2,  4  Stat.  L.  246,  embodied  in 
R.  S.  sec.  1766  given  in  Public  Officers 
AND  £mplotebs)  had  never  been  passed. 
Consequently  all  moneys  which  may  have 
been  withheld  from  pensioners  under  the 
construction  theretofore  given  to  the  Act 
to  prevent  defalcations  should  be  refunded. 
(1836)  3  Op.  Atty.-Gen.  136. 


Amounts   overpaid   on  pension.— If   a 

person  entitled  to  a  pension  from  the  gov- 
ernment be  overpaid  by  mistake  or  by  the 
application  of  some  wrong  principle  of 
computation,  and  yet  have  a  further  claim 
againat  the  government,  the  claim  may  be 
set  off  against  the  said  overpayment.  Ad- 
justment of  Overpayments  of  Pensions, 
(1842)  4  Op.  Atty.-Gen.  70.  However,  a 
contrary  opinion  was  formerly  expressed. 
Bee  (1832)  2  Op.  Atty.-Oen.  532. 
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Sec.  4735.  [Time  for  which  a  widow  shall  not  receive  a  pension.]   No 

pension  shall  be  granted  to  a  widow  for  the  same  time  that  her  husband 
received  one.    [B.  8.] 

Act  of  April  30,  1844,  ch.  15,  5  Stat.  L.  657. 

Application  prior  to  statute. — All  decla-       inference  of  this   restriction.      (1845)   4 
rations  made  prior  to  the  Act  from  which       Op.  Atty.-Gten.  376. 
this  section  was  drawn  were  free  from  the 

R.  S.  sees.  4756-4740.  These  sections  may  be  regarded  as  obsolete  and  superseded  by 
the  more  comprehensive  provisions  of  the  Act  of  March  9,  1878,  ch.  28,  infra,  p.  lOW, 
under  which  they  are  noted. 

Sec.  4741 .  [Pensions  to  officers  and  seamen  of  revenne-cutters.]    The 

officers  and  seamen  of  the  revenue-cutters  of  the  United  States,  who  have 
been  or  may  be  wounded  or  disabled  in  the  discharge  of  their  duty  while 
co-operating  with  the  Na\'y  by  order  of  the  President,  shall  be  entitled  to 
be  placed  on  the  Navy  pension-list,  at  the  same  rate  of  pension  and  under 
the  same  regulations  and  restrictions  as  are  provided  by  law  for  the  officers 
and  seamen  of  the  Navy.  [B,  8,] 

Act  of  April  18,  1814,  ch.  65,  3  Stat.  L.  127. 

By  the  Act  of  May  27,  1908,  ch.  200,  S  1,  pensions  were  not  to  be  allowed  or  paid  to 
any  commissioned  ofticer,  warrant  officer  or  enlisted  man  in  the  Revenue  Cutter  service 
either  on  the  active  or  retired  list.  By  the  Act  of  Jan.  28,  1916,  ch.  20,  the  Revenue 
Cutter  service  was  consolidated  with  the  Life-Saving  service  to  form  the  Coaat  Guard. 
Both  Acts  are  given  under  Coast  Guabd. 


Co-operation  with  navy  at  intervals 
only. — **  The  fact  that  the  order  is  so 
general  as  to  show  that  the  revenue  cut- 
ters may  have  been  engaged  during  the 
same  period  in  protecting  the  collection 
of  the  revenue  of  the  United  States,  and 
were  only  at  intervals  thereof  co-operat- 
ing with  the  navy  of  the  United  States, 
.  .  .  win  not  prevent  the  latter  service 
from  being  a  co-operation  with  the  navy 
by  order  of  the  President.  It  4S  only 
necessary  that  the  wounds  or  disabilities 
should  have  been  incurred  because  of  serv- 
ice in  such  co-operation  with  the  navy 
and  while  it  was  being  rendered."  Go- 
operation  of  Revenue  Cutters  with  the 
Navy,  (1890)    19  Op.  Atty.-Gen.  505. 

Wounds  received  protecting  commerce 
from  rebeU. — "  If  any  of  the  officers  or 
seamen    of    the    revenue    cutters    of    the 


United  States  were  wounded  or  disabled 
in  the  discharge  of  their  duty  in  carrying 
out  the  order  of  the  President  in  arrest- 
ing rebel  depredations  on  American  com- 
merce and  transportation,  and  in  captur- 
ing rebels  engaged  therein,  sUch  wotmds 
or  disabilities  would  have  been  suffered 
while  they  were  '  co-operating  with  the 
navy  by  order  of  the  President,*  within 
the  language  of  section  4741,  and  they 
would  iS,  therefore,  entitled  to  the  bene- 
fits conferred  by  that  section.  .  .  .  The 
fact  that  the  expenses  of  such  co-opera- 
tions were  defrayed  by  the  treasury  de- 
partment or  that  the  cutters  contmued 
to  act  under  the  secretary  of  the  treasury 
cannot  affect  the  question."  Co-operation 
of  Revenue  Cutters  with  the  Navy,  ( 1890) 
19  Op.  Atty.-Gen.  505. 


Sec.  4742.  [Certain  claims  for  Bevolutionary  pensions  prohibited.] 

Prom  and  after  the  second  day  of  April,  eighteen  hundred  and  sixty-two, 
no  claim  for  a  pension,  or  for  an  increase  of  pension,  shall  be  allowed  in 
favor  of  the  children  or  other  descendants  of  any  person  who  served  in  the 
war  of  the  Revolution,  or  of  the  widow  of  such  person,  when  such  peraou 
or  his  widow  died  without  having  established  a  claim  to  a  pension.    [B.  8.] 


Act  of  April  2,  1862,  ch.  53,  12  Stat.  L.  376. 

Conatruction  — "  Children,"—  The  word 
"  children  "  as  used  in  similar  former  pro- 
visions was  held  to  embrace  the  grand- 
I'hildren  of  a  deceased  pensioner,  whether 
their    parents    died   before    or    after    his 


decease.      Walton    r.    Cotton,    11857)    19 
How.  365,  15  U.  S.  (L.  ed.)  658. 

E8tablishexl,—  T]\e  word  **  establinhed," 
in  the  Act  of  April  2,  1862,  from*  which 
this  section   was  drawn,  prohibiting  the 
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aBowanoe  or  payment  of  pensionB  in  cer- 
tain caees  to  the  children  of  officers  and 
eoMiers  of  the  Revolution^  "  refers  not  to 
the  intrinsic  merits  of  a  claim,  but  to  the 
adjudicati<m  which  has  resulted  in  its 
approval  and  allowance."  Pensions  of 
Descendants  of  Revolutionary  Soldiers, 
(1862)  10  Op.  Atty.-G«a.  336. 

Pension  improperly  disallowed. —  "  If  a 
soldier  of  the  Revolution,  or  the  widow  of 
such  soldier,  in  his  or  her  lifetime  made 
an  application  for  a  pension,  which  was 
disallowed  by  the  pension  bureau,  and  it 
should  now  satisfactorily  appear  to  the  de- 
partment that  the  proofs  then  filed  in  the 
pension  bureau  were  sufficient  to  authorize 
the  pension,  and  that  the  same  should 
then  nave  been  allowed,  but  that  the  appli- 
cant died  before  the  passage  of  the  law  in 
question,  the  children  of  such  applicant 
are  not  now  entitled  to  the  pension  which 
should  then  have  been  allowed."  Pensions 
of  Descendants  of  Revolutionary  Soldiers, 
(1862)   10  Op.  Atty.-Gen.  336. 

Pension  at  improper  rate.—"  If  a  soldier 
of  the  Revolution,  or  the  widow  of  such  a 
soldier,  in  his  or  her  lifetime  made  appli- 


cation for  a  penaion,  which  was  allowed, 
and  the  proofs  on  file  in  the  pension 
bureau  and  upon  which  the  pension  was 
allowed  clearly  show  that  the  person  was 
entitled  to  a  hiffher  rate  of  pension  than 
that  allowed,  the  children  of  such  pen- 
sioner (he  or  she  now  being  dead)  are  not 
entitled  to  the  increased  amount  which 
their  ancestor  oug^t  to  have  received.** 
Pensions  of  Descendants  of  Revolutionary 
Soldiers,  (1862)   10  Op.  Atty.-Gen.  336. 

Increan  of  pension  improperly  dis- 
allowed.— "  If  in  the  case  last  stated,  the 
soldier  or  widow  after  being  allowed  a 
pension  had  made  an  application  for  an 
mcreased  rate  of  pension,  accompanied  by 
new  and  additional  proofs,  but  the  claim 
was  disallowed  by  the  pension  bureau,  and 
it  should  now  appear  that  upon  the  proof 
then  filed  the  increased  pension  snould 
then  have  been  allowed,  such  increase  of 
pension  cannot  now  be  allowed  to  the 
children  of  such  soldier  or  widow,  he  or 
she  being  dead."  Pensions  of  Descendants 
of  Revolutionary  Soldiers,  (1868)  10  Op. 
Atty.-Gen.  336. 


Sec.  4743.  [Evidence  necessary  to  enable  widow  of  Bevolutionary 
soldier  to  get  pension.]  In  all  cases  where  a  pension  has  been  granted  to 
any  officer  or  soldier  of  the  Eevolntion  in  his  life-time,  the  evidence  upon 
which  such  pension  was  granted  shall  be  conclusive  of  the  service  of  such 
officer  or  soldier  in  the  application  of  any  widow,  or  woman  who  may  have 
been  the  widow,  of  such  officer  or  soldier,  for  a  pension;  and  upon  proof 
by  her  that  she  was  married  to  any  such  officer  or  soldier,  and  that  she  is  a 
widow,  she  shall  thereupon  be  placed  upon  the  pension-rolls  at  the  same 
rate  that  such  officer  or  soldier  received  during  his  life-time.    [B.  S,] 

Res.  No.  13,  of  July  1,  1848,  9  Stat.  L.  336. 
This  section  may  be  regarded  as  obsolete. 

Sec.  4744.  [Detail  of  persons  to  examine  pension  and  bounty  land 
claims  for  fraud  —  powers.]  The  Commissioner  of  Pensions  is  authorized 
to  detail  from  time  to  time  clerks  or  persons  employed  in  his  office  to  make 
special  examinations  into  the  merits  of  such  pension  or  bounty  land  claims, 
whether  pending  or  adjudicated,  as  he  may  deem  proper,  and  to  aid  in  the 
prosecution  of  any  party  appearing  on  such  examinations  to  be  guilty  of 
•  fraud,  either  in  the  presentation  or  in  procuring  the  allowance  of  such 
claims;  and  any  person  so  detailed  shall  have  power  to  administer  oaths 
and  take  affidavits  and  depositions  in  the  course  of  such  examinations,  and 
to  orally  examine  witnesses,  and  may  employ  a  stenographer,  when  deemed 
necessary  by  the  Commissioner  of  Pensions,  in  important  cases,  such  stenog- 
rapher to  be  paid  by  such  clerk  or  person,  and  the  amount  so  paid  to  be 
allowed  in  his  accounts.    [B,  8.] 

This  section  was  amended  to  read  as  above  by  the  Pensions  Appropriation  Act  of 
July  26,  1882,  eh.  349,  f  2,  22  Stat.  L.  174.    The  section  originaUy  read  as  follows: 

"  Sbc.  4744.  The  Commissioner  of  Pensions  is  authorized  to  detail,  from  time  to  time, 
clerks  in  his  office  to  investigate  suspected  attempts  at  fraud  on  the  Government, 
through  and  by  virtue  of  the  provisionR  of  the  pension-laws,  and  to  aid  in  proacvniting 
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any  person  so  offending,  with  sttcli  additional  compMisatian  aa  ia  customary  in  eaaea  of 
special  service ;  and  any  person  so  detailed  shall  have  the  power  to  administer  oat  ha  and 
take  affidavits  in  the  course  of  any  sneh  investigation."  Aet  of  March  3,  1873,  eh.  234, 
17  Stat.  L.  575. 

R.  S.  sees.  474  and  4744  were  identical.    The  Aet  above  mentioned  substituted  new 
provisions  for  section  4744^  but  made  no  mention  of  aeetion  474,  which  is  given  supra^. 
p.  1008. 

See  further  the  Act  of  March  3,  1875;  ch.  130,  f  1,  infra,  p.  lOOS,  and  the  note  thereta 


Duties  of  Gommiationer  of  Pensiona. — 
Under  this  section  the  Commissioner  of 
Pensions  is  specifically  charged  with  the 
duty  of  making  special  exammations  into 
the  merits  of  pension  claims,  whether 
pending  or  adjudicated,  and  to  aid  in  the 
prosecution  of  any  parties  who  may  ap- 
pear on  auch  examination  to  be  guilty  of 
fraud  in  the  prosecution  or  procuring  of 
such  claims.  (1888)  19  Op.  Atty.-Gen. 
210. 

Effeet  of  amendment. —  The  amendatory 
Act  of  July  25,  1882,  ch.  349,  sec.  2,  was 
in  the  form  of  a  revision  of  this  section 
and  may  be  regarded  as  a  legislative  con- 
struction oi  it.  Harrison  v.  U.  S.,  (1886) 
20  Ct.  CI.  126. 

Effect  of  state  legislation.—"  The  whole 
subject  of  the  pensions  paid  to  the  soldiers 
and  sailors  of  the  United  States  is  a  mat- 
ter wholly  within  federal  jurisdiction  and 
wholly  outside  the  plane  of  state  control. 
The  state  cannot,  either  by  legislative  en- 
actment or  by  judicial  action,  create  or 
deny  the  right  to  a  pension  under  the 
laws  of  the  United  States,  nor  direct,  pre- 
scribe, or  control  the  mode  of  obtaining 
pensions,  the  manner  of  submitting  evi- 
dence in  support  thereof,  the  kind  or 
amount  of  evidence  needed  to  establish  a 
claim,  or  the  methods  to  be  followed  by 
the  United  States  in  examining  into 
claima  presented,  or  the  safeguards  to  be 
adoptea  to  prevent  frauds  upon  the  fed- 
eral government."  In  re  Waite,  (N.  D. 
Ia.  1897)  81  Fed.  359. 

State  statutes  as  test  of  legality  of  ez- 
aminefs  acts. —  llie  state  statutes  do  not 
furnish  the  test  of  the  legality  of  the  acts 
done  by  the  pension  examiner  when  en- 
gaffed  in  investigating  the  merit  of  the 
claim  presented  under  the  pension  laws. 
In  re  Waite,  (N.  D.  Ia.  1897)  81  Fed.  359. 

State  control  of  examiner. — "  llie  mode 
or  manner  in  which  the  officer  or  agent 
imdertakes  to  perform  the  duty  imposed 
upon  him  by  the  laws  or  authority  of  the 
United  States  is  not  a  matter  of  state  cogni- 
zance, for  the  criminal  statutes  of  the 
state  are  not  applicable  to  acts  done  with- 
in the  plane  of  federal  jurisdiction  and 
under  the  authority  of  the  United  States." 
In  re  Waite,  (N.  D.  Ia.  1897)  81  Fed.  369. 

Prosecution  of  pension  claimant  by 
state.— "The  legality  of  the  acts  of  the 
pension  claimant  in  support  of  his  claim 
cannot  be  determined  by  the  state  stat- 
utes. They  are  not  the  test  of  what  he 
may  or  may  not  do.  So  long  am  the  acts 
of  the  pension  claimant  in  support  of  his 
claim  do  not  violate  the  provisions  of  the 


laws  of  the  United  States  he  cannot  be 
held  to  account  criminally  therefor."  In 
re  Waite,   (N.  D.  Ia.  1897)   81  Fed.  359. 

Nature  of  examination.— "  This  exami- 
nation provided  for  the  pension  examiners 
is  almost  purely  and  entirely  inquisitorial, 
and  no  saieffuards  are  thrown  around  the 
witness  for  his  protection."  U.  S.  v.  Bell, 
(W.  D.  Tenn.  1897)  81  Fed.  830. 

Constitutional  rights  of  witneaa.— "  The 
least  that  courts  can  require  of  these  ex- 
aminers so  armed  with  such  dangerous 
power  and  invested  with  such  tempting 
opportunities  to  invade  the  constitutional 
guaranty  ia  that  they  shall  conduct  their 
examinations  in  such  a  manner  that  the 
citizen  shall  be  fully  warned  of  hia  con- 
stitutional right  and  offered  an  opportun- 
ity to  assert  it  by  a  refusal  to  answer; 
and  where  the  witness  is  ignorant  and 
helpless  and  audi  warning  is  Bi^lected, 
protection  can  be  afforded  to  him  by  the 
courts  in  no  other  way  than  by  refusing 
to  give  any  effect  to  the  examination  by 
way  of  anv  criminal  prosecution  to  sup- 
port it  and  its  objects.  If  one  asserts  his 
privilege  and  refuses  to  answer,  then  will 
arise  the  important  (jueation,  whether 
under  existing  legislation  above  noted, 
there  be  any  jurisdiction  anywhere  to  com- 
pel him  or  to  protect  him  by  limiting  the 
examination  within  constitutional  bounds. 
Until  Congress  shall  set  about  improving 
the  system  of  inquisition,  it  is  not  to  be 
expected  that  the  courts  shall  aid  its  ine- 
fulness  at  the  expense  of  the  conatitu- 
tional  protection  of  every  citizen."  U.  S. 
V.  Bell,  (W.  D.  Tenn.  1897)  81  Fed.  830. 

Examination  as  evidence  agaiast  wit- 
ness.— "  Unless  a  witness  manifestly  ignor- 
ant of  hie  privilege  is  informed  of  it  by 
the  examiner,  so  that  he  may  nroteot  him- 
self, consult  counsel  if  he  desiree,  and 
assert  his  right  to  remain  silent,  the  ex- 
amination cannot  be  used  in  evidence 
against  him,  even  on  an  indictment  for 
false  swearing  in  the  progress  of  the  ex- 
amination itself.  The  examiner  must  do 
what  the  courts  generally  if  not  always 
do,  in  examining  a  witnesa  in  danger  of 
incriminating  himself,  warn  him  of  the 
danger  and  advise  him  of  his  constitu- 
tional privilege."  U.  8.  t.  BeU,  (W.  D. 
Tenn.  1897)  81  Fed.  830. 

Indictment. — ^An  indictment  for  perjury 
in  a  depofiition  made  before  a  special  ex- 
aminer of  the  pension  bureau  which 
charged  that  the  oath  was  wilfully  and 
corruptly  taken  before  a  certain  deeig* 
nated  special  examiner  of  the  pension 
bureau   of   the  United   States,   then    and 
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there  a  competent  officer,  aad  having  law-  acter  «ad  autboriify  of  the  officer  beiore 

fill  authority  to  administer  said  oath,  was  whom  the  oath  was  taken.     Markham  v. 

sufficient  in  connection  with  the  statute  U.  S.,   (1895)    160  U.  S.  319,  16  S.  Ct 

to  inform  the  accused  of  the  official  char-  2S8,  40  U.  S.   (L.  ed.)  441. 

Sec.  4745.  [Pledsre  or  transfer  of  penaioii,  or  retaining  pension  oertdfl- 
cate  unlawful  —  penalty.]  Any  pledge,  mortgage,  sale,  assignment,  or 
transfer  of  any  right,  claim,  or  interest  in  any  pension  whieh  has  been, 
or  may  hereafter  be,  granted,  shall  be  void  and  of  no  effect,  and  any  person 
who  shall  pledge,  or  receive  as  a  pledge,  mortgage,  sale,  assignment  or  trans- 
fer of  any  right,  claim,  or  interest  in  any  pension,  or  pension  certificate, 
which  has  been,  or  may  hereafter  be  granted  or  issued,  or  who  shall  hold 
the  same  as  collateral  security  for  any  debt,  or  promise,  or  upon  any  pre- 
text of  such  security,  or  promise,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  a  sum  not  exceeding  one  hundred 
dollars  and  the  costs  of  the  prosecution ;  and  any  person  who  shall  retain 
the  certificate  of  a  pensioner  and  refuse  to  surrender  the  same  upon 
the  demand  of  the  Commissioner  of  Pensions^  or  a  United  States  pension 
agent,  or  any  other  person,  authorized  by  the  Commissioner  of  Pensions, 
or  the  pensioner,  to  receive  the  same  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  a  sum  not  exceeding  one  hundred 
dollars  and  the  costs  of  the  prosecution.    [R.  8,] 

Xhia  seciiaii  was  amended  to  read  as  above  by  the  Act  of  Feb.  28»  1888,  eh.  58«  S  % 
22  Stat.  L.  431.    This  section  originaUy  read  as  follows: 

'*  Sec.  4745.  Any  pledge,  mortgage,  sale,  assignment,  or  transfer  of  any  right,  claim, 
or  iatereat  an  any  pension  which  Ium  been,  oar  may  hereafter  be,  granted,  riiafl  be  void 
and  of  no  effect;  and  any  person  acting  as  attorney  to  receive  and  receipt  for  money  for 
and  in  behalf  of  any  persmi  entitled  to  a  pension  shaU,  before  receiving  such  money, 
take  and  subscribe  an  oath,  to  be  filed  with  the  pension-agent,  and  by  him  to  be  trans- 
mitted, witii  the  vouchers  now  req^oired  by  law,  to  the  proper  accounting  officer  of  the 
Treasury,  that  he  has  no  interest  m  such  money  by  any  pledge,  mortgage,  sale,  assign- 
ment,  or  transfer,  and  that  he  does  not  know  or  believe  tnat  the  same  has  been  so  die- 
poeed  of  to  any  person/'    Act  of  March  3,  1873,  ch.  234,  17  6tat.  L.  575. 

The  r^erence  to  United  States  Pension  Agent  made  by  the  text  was  auperaeded  bj 
the  abolition  of  pen«ion  agencies  by  the  Act  of  Aug.  17,  1912,  ch.  301,  f  1,  infra,  p.  1113. 


Scope  of  language. —  The  language  "  any 
pledge,  mortgage,  sale,  assignment,  or 
transfer,"  etc.,  found  in  this  section,  re- 
fers to  the  pension  before  it  has  been 
-reduced  to  the  possession  of  the  pensioner 
and  taken  into  his  custody  and  control. 
Omane  v.  Beeman,  (1910)  66  Misc.  625, 
124  N.  y.  S.  166. 

Gift.— A  gift  of  a  pension  check  by  the 
pensioner  to  his  wife  is  valid  as  against 
her  husband's  creditors.  Farmer  v.  Turner, 
(1884)  64  la.  690,  21  N.  W.  140;  Holmes 
V,  Tallada,  (1889)  125  Pa.  St.  133,  17 
Atl.  238,  11  A.  S.  R.  880,  3  L.  R.  A.  219; 
Falkenberg  v.  Johnson,  (1898)  102  Ky. 
543,  44  S.  W.  80,  80  A.  S.  R.  369;  Bui- 
lard  V,  Goodno,  (1901)  73  Vt.  88,  50  Atl. 
544. 

Rights  of  third  parties. — ^A  pension  is  a 
gratuity.  It  involves  no  claim  of  right, 
no  agreement  of  parties,  and  as  it  is  not 
assignable,  no  acquired  rights  of  third 
parties.  Harrison  v.  U.  S.,  (1885)  20 
Ct.  a.  122. 

Verbal  promise  to  pay  debt  from  pen- 
tiaa. —  If    a   pensioner    makes    a   verbal 


promise  to  pay  a  debt  out  of  his  pension 
money  when  he  may  receive  it,  it  is  not 
such  a  pledge,  mortgage,  sale,  assignment, 
or  transfer  of  a  pensioner's  rights  as  is 
forbidden  by  tius  section.  Crane  v,  Lin- 
neus,  (1885)  77  Me.  59. 

Agreement  to  give  agent  or  atteraey 
part  of  pension. — ^An  i^^reement  with  an 
agent  or  attorney  whereby  he  is  given  a 
part  of  a  pension  in  return  for  services  in 
procuring  the  pension,  is  prohibited  by 
the  provisions  of  this  section.  Payne  t*. 
WoodhuU,  (1856)  6  Ihier  (N.  Y.)  169; 
Powell  V.  Jennings,  (1856)  48  N.  €.  547. 

When  it  appeared  that  B,  y/ho  was  the 
son  of  a  widow  supposedly  entitled  to  a 
pension,  agreed  with  A,  in  the  event  of 
the  letter's  obtaining  it,  to  pay. him  one- 
half  of  the  stun  obtained,  it  wae  held,  in 
an  action  by  A  against  B  for  a  breach 
of  the  agreement,  that  it  was  an  agree- 
ment by  B  personally  and  not  as  an  agent 
of  his  mother,  and  was  not  invalid  as  in 
contravention  of  the  laws  forbidding  the 
sale  of  pensions.  Mashy  v.  Hunter, 
(1848)  31  N.  G.  119, 
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In  Lowe  9.  Moore,  (1826)  1  McCord  Eq. 
(S.  C.)  243,  it  appeared  that  the  pen- 
flioner  w«ia  aged,  infirm,  ignorant,  and 
poor,  and  in  order  to  secure  a  pension, 
assigned  one-half  thereof  to  the  agent  who 
secured  it,  and  it  was  held,  in  view  of  the 
condition  of  the  pensioner,  that  he  would 
not  be  treated  as  in  pari  delicto  with  the 
assignee  so  as  io  prevent  his  requiring  an 
accounting  of  the  money  received  by  the 
assignee. 

Agreement  with  sub-agents — Where  It 
appeared  that  a  sub-agent  received  a  pen- 
sion under  an  agreement  with  the  pen- 
sioner that  one-half  of  it  was  to  be  paid 
to  the  agent's  principal,  and  before  any 
demand  or  objection  was  made  by  the 
pensioner,  one-half  waa  accordingly  paid 
to  flruch  agent's  principal,  it  was  held  that 
no  action  would  lie  for  its  recovery  from 
the  8ub-agent.  Bridgers  v.  McNeil,  ( 1859) 
61  N.  C.  311. 

Surrender  of  pension  to  soldiers'  home. 
—  Where  the  rules  of  a  soldiers'  home 
provide  that  all  peneion  money  received 
oy  the  inmates   in   excess   of   a  certain 


amount  shall  be  surrendered  to  the  board 
governing  the  home,  the  provisions  of  this 
Act  are  not  violated  tnereby.  Ball  r. 
Evans,  (1896)  98  la.  708,  68  N.  W.  435; 
Loser  v.  Soldiers'  Home,  (1892)  92  Mich. 
633,  52  N.  W.  956;  Brooks  17.  Uaatings, 

(1899)  192   Pa.   St.   378,   43   Atl.   1075; 
O'Donohue  v.  Home  for  Disabled  Soldiers, 

(1900)  65  N.  J.  L.  484,  47  Atl.  452. 

.  An  exception  to  the  provisions  of  this 
statute  is  provided  in  R.  S.  sec.  4832  (see 
Hospitals  and  Asylums,  vol.  3,  p.  585), 
which  requires  the  aseignment  of  pensione 
by  the  inmates  of  a  soldiers'  home  to  the 
board  of  managere  of  that  home.  Na- 
tional Home  for  Volunteer  Soldiers, 
( 1879)   16  Op.  Atty.-Gen.  374. 

Counterclaim. —  In  an  action  to  recover 
a  pension  certificate,  it  is  no  defense  that 
the  certificate  was  given  as  security  for 
goods  sold  and  delivered,  and  that  there 
is  a  balance  due  on  said  goods,  and  the 
balance  due  cannot  be  set  off  by  way  of 
counterclaim.  Moffatt  v.  Van  Doren, 
(1859)   4  Bosw.  (N.  Y.)  609. 


Sec.  4746.  [Penalty  for  makiiig  false  afBdavit^  etc.,  poBtdating  voucher, 
or  making  false  certificate  as  to  presence  of  affiant^  etc.]  That  every  per- 
son who  knowingly  or  willfully  makes  or  aids,  or  assists  in  the  making,  or 
in  any  wise  procures  the  making  or  presentation  of  any  false  or  fraudulent 
affidavit,  declaration,  certificate,  voucher,  or  paper  or  writing  purporting 
to  be  such,  concerning  any  claim  for  pension  or  payment  thereof,  or  per- 
taining to  any  other  matter  within  the  jurisdiction  of  the  Commissioner  of 
Pensions  or  of  the  Secretary  of  the  Interior,  or  who  knowingly  or  will- 
fully makes  or  causes  to  be  made,  or  aids  or  assists  in  the  making,  or  pre- 
sents or  causes  to  be  presented  at  any  pension  agency  any  power  of  attorney 
or  other  paper  required  as  a  voucher  in  drawing  a  pension,  which  paper 
bears  a  date  subsequent  to  that  upon  which  it  was  actually  signed  or 
acknowledged  by  the  pensioner,  and  every  person  before  whom  any  decla- 
ration, affidavit,  voucher,  or  other  paper  or  writing  to  be  used  in  aid  of  the 
prosecution  of  any  claim  for  pension  or  bounty  land  or  payment  thereof 
purports  to  have  been  executed  who  shall  knowingly  certify  that  the  decla- 
rant, affiant,  or  witness  named  in  such  declaration,  affidavit,  voucher,  or 
other  paper  or  writing  personally  appeared  before  him  and  was  sworn 
thereto,  or  acknowledged  the  execution  thereof,  when,  in  fact,  such  decla- 
rant, affiant,  or  witness  did  not  personally  appear  before  him  or  was  not 
sworn  thereto,  or  did  not  acknowledge  the  execution  thereof,  shall  be  pun- 
ished by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  for 
a  term  of  not  more  than  five  years.    [B.  8.] 

This  section  was  amended  "  to  read  as  "  above  by  the  Act  of  July  7,  1S98,  ch.  578,  SO 
Stat.  li.  718.    The  section  originally  read  as  foUows: 

"  Ssa  4746.  Every  person  who  knowingly  or  wilfully  in  anywise  procures  the  making 
or  presentation  of  any  false  or  fraudulent  affidavit  concerning  any  claim  for  pension,  or 
payment  thereof,  or  pertaining  to  any  other  matter  withm  the  jurisdiction  of  the 
(\immis8ioner  of  Pensions,  or  who  knowingly  or  willfully  presents  or  causes  to  be  pre- 
sented at  any  pension- agency  any  power  of  attorney  or  other  paper  required  as  a 
voucher  in  drawine  a  pension,  which  paper  bears  a  date  subsequent  to  that  on  which  it 
was  actuaUy  signed  or  executed,  shalfbe  punished  by  a  fine  not  exceeding  flye  hundred 
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dollars,  or  by  impriflonment  for  a  term  not  esceeding  three  years,  or  by  both."  Act  of 
March  3,  1873,  ch.  234,  17  Stat.  L.  676. 

As  to  the  aboHtion  of  pension  agencies,  see  the  note  to  the  preceding  R.  S.  sec  4746. 

Forging  deeds,  powers  of  attorney,  contracts,  etc.,  or  uttering  or  causing  to  be 
uttered,  etc.,  such  false  documents,  etc.,  was  made  punishable  by  R.  S.  sec.  6421,  which 
was  incorporated  in  Penal  Laws,  sec.  29,  and  repealed  l^  section  341  thereof.  See 
Penal  Laws,  ante,  p.  504. 


Effect  on  other  statutes. —  This  section 
did  not  repeal  R.  S.  sec.  5438  (now  em- 
bodied in  Pena)  Laws,  sec.  36  and  re- 
pealed by  sec  941  thereof;  see  Pbnal 
Laws,  ante,  p  523),  making  it  penal  to 
make  or  cause  to  be  made  for  the  purpose 
of  obtaining  nr  aiding  to  obtain  payment 
or  approval  of  any  claim  agamst  the 
United  States,  any  false  deposition,  know- 
ing the  same  to  contain  any  fraudulent  or 
fictitious  statement.  Edgington  v.  U.  S., 
(1896)  164  U.  S.  361,  17  S.  Ct.  72,  41 
U.  S.  (L.  ed.)  4«7. 

T])e  jfords  "makes  or  aids,  or  assists 
in  the  making  or,*'  are  new.  They  do  not 
relate  to  the  procuring  of  a  crime  by  an- 
other person;  and  they  impose  a  penalty 
direi.ily  on  the  individual  who  himself 
prepares  the  false  or  fraudulent  paper  or 
assista  therein.  Pooler  v,  U.  S.,  (C.  C.  A. 
Ist  Cir.  1904)  127  Fed.  509,  62  C-  C.  A. 
307. 

Intent. —  If  acts  are  committed  with  the 
intent  to  defraud  the  Undted  States,  they 
would  constitute  an  offense  under  R.  S. 
sec.  5421  (now  embodied  in  Penal  Laws, 
sec.  21*  and  repealed  by  sec.  341  thereof; 
see  Penal  Laws,  ante,  p.  504 ) .  The  same 
acts  if  not  done  with  that  intent  would  not 
constitute  that  offense,  because  that  intent 
is  made  an  essential  element  by  the  lan- 
guage of  the  statute  itself.  Under  the 
text  section,  however,  no  such  intent  is 
required,  and  an  offense  under  that  stat- 
ute would  be  committed  if  a  person  should 
knowingly  and  wilfully  procure  the  pre- 
sentment of  a  false  or  fraudulent  affidavit 
in  support  even  of  a  just  claim.  U.  S.  v, 
Hansee,  (S.  D.  N.  Y.  1897)   79  Fed.  303. 

The  gist  of  an  offense  under  thia  section 
is  not  in  an  effort  to  defraud  the  United 
States,  but  it  consists  in  knowingly  pro- 
curing the  making  or  presentation  of  a 
false  or  fraudulent  afiicfavit  concerning  a 
daim  for  pension,  or  the  payment  thereof, 
or  other  matter  within  the  jurisdiction  of 
the  commiasioner  of  pensions.  The  stat- 
ute does  not,  in  terras,  make  an  intent  or 
purpose  to  defraud  the  United  States  an 
element  in  the  offense.  U.  S.  v.  Van 
Leuven,   (N.  D.  la.  1894)  62  Fed.  69. 

Nature  of  offense.— In  U.  S.  v.  Tod,  (8. 
D.  Ohio  1885)  25  Fed.  815,  it  was  held 
that  aa  a  crime  charged  under  this  section 
would,  upon  conviction,  authorize  a  sen- 
tence to  the  penitentiary  and  in  fact  sub- 
ject the  accused  to  a  term  at  hard  labor, 
it  is  infamous  and  cannot  be  prosecuted 
by  information.  But  in  U.  S.  v.  Daubner, 
(E.  D.  Wis.  1883)  17  Fed.  793,  it  was  held 
that  an  off^n^e  under  this  section  is  npt 


a  felony  and,  therefore,  the  defendant  haa 
no  right  to  more  than  three  peremptory 
challenges  of  jurors. 

Offenses  included. — In  U.  S.  v.  Kuenta^ 
ler,  (S.  D.  N.  Y.  1896)  74  Fed.  220,  it 
was  said  that  this  R.  S.  sec.  4746  plainly 
contemplates  a  grade  of  (Senses  inferior 
to  those  contemplated  by  R  S.  sec.  5421 
(now  embodied  in  Penal  Laws,  sec.  29 
and  repealed  by  section  341  thereof;  see 
Pknal  Laws,  ante,  p.  504) .  It  covers  only 
two  classes  of  cases:  (1)  where  a  person 
procures  the  making  or  presentation  of  a 
false  or  fraudulent  affidavit  concerning  a 
pensi(Hi  claim;  (2)  where  a  person  pre- 
sents or  oaoeea  to  be  presented  any  post- 
dated power  of  attorney  or  other  pension 
voucher.  The  first  dass,  that  of  procur- 
ing the  making  or  presentation  of  a  false 
or  fraudulent  affidavit,  does  not  apply  to 
the  person  who  makes  the  false  affidavit 
or  to  the  person  who  presents  it.  It  ap- 
plies only  to  the  suborner  who  induces  or 
procures  another  person  to  make  or  to 
present  the  false  affidavit.  The  two  sec- 
tions of  the  Revised  Statutes  are  to  be 
construed  in  the  same  way.  Whatever  is 
included  in  the  provisions  of  R.  S.  sec. 
4746  is  indictable  under  that  section 
alone. 

False  swearing  to  material  matter. — 
If  material  matter  in  support  of  an  appli- 
cation for  a  pension  is  falsely  sworn  to, 
the  person  so  swearing  may  be  prosecuted 
for  perjury.  U.  S.  v.  Hampton,  (C.  C.  A. 
4th  Oir.  1900)  101  Fed.  714,  41  C.  C.  A. 
625;  U.  S.  V,  Boggs,  (S.  D.  lU.  1887) 
31  Fed.  337. 

Necessity  of  false  pension  claim. — "  This 
section  does  not  require  that  the  pension 
claim  must  be  false,  concerning  which 
the  false  affidavit  is  presented."  U.  S.  v. 
Adler,  (S.  D.  la.  1892)  49  Fed.  733. 

Sufficient  false  statements  to  invalidate 
pension. —  The  mere  fact  that  there  were 
false  statements  in  the  application  is  not 
"sufficient  to  invalidate  tne  pension.  It 
must  appear  further  that  they  were  ma- 
terial, that  false  statements  were  neces- 
sary to  the  granting  of  the  pension."  U. 
S.  f?.  Purdy,  (S.  D.  Ohio  1889)  38  Fed. 
902. 

False  voucher. — ^An  indictment  for  using 
a  false  voucher  cannot  be  sustained  under 
this  act.  Pooler  v.  U.  S.,  (C.  0.  A.  1st 
Cir.  1904)   127  Fed.  609,  62  0.  C.  A.  307. 

Antedating  power  of  attorney. —  This 
statute  makes  it  a  crime  to  antedate  any 
power  of  attorney  or  other  paper  required 
as  a  voucher  in  drawing  a  pension.  It 
follows  that  the  antedating  of  any  paper 
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not  within  this  deiori^<w  i»  noi  witbin 

the  statute.  In  this  ease  it  was  argued 
that  this  clause  of  the  statute  is  reatricted 
to  papers  used  as  youchers  in  drawing 
pensions,  because  false  dating  of  all  other 
writing  had  been  provided  for  in  the 
clause  which  relates  to  making  false  affi- 
davits, etc.  But  the  phrase  "  false  and 
fraudulent  writings  "  in  thie  latter  clause 
is  broad  enough  to  include  powers  of  at- 
torney and  other  papers  used  as  vouchers. 
Therefore,  it  is  obvious  that  the  provision 
as  to  antedating,  etc.,  was  not  intended 
to  provide  for  a  class  of  false  papers  al- 
ready provided  for,  but  wa»  intended  to 
reacn  an  act  not  punishable  under  the 
provisions  relatiiu^  to  false  papers.  U.  S. 
17.  Wood,  (C.  C.  Ore.  1903)    127  Fed.  171. 

False  papm  xeUting  to  entry  of  coal 
lands. —  Making  and  presenting  false,  fic- 
titious, and  fraudulent  papers  in  connec- 
tion with  entrv  of  ooal  lands  is  not  made 
criminal  by  this  section,  as  amended  by 
the  Act  of  July  7,  1S98,  because  such 
amendatory  statute,  in  repeating  the  urig-, 
inal  words,  "  concerning  any  claim  for 
pension  or  payment  thereof,  or  pertaining 
to  any  other  matter  within  the  juris- 
diction of  the  Commissioner  of  Pensions," 
adds  the  words  "  or  of  the  Secretary  of 
the  Interior,"  since  such  section  as  origi- 
nally enacted  related  exclusively  to  pension 
or  bounty  land  claims,  and  every  enumer- 
ation or  description  of  new  acts  or  papers 
in  addition  to  those  embraced  in  the  sec- 
tion prior  to  the  amendment,  alone  con- 
cerns pensicm  or  bounty  land  claims.  U. 
S.  V.  Keitel,  (1908)  211  U.  S.  370.  29 
S.  Ct.  123,  63  U.  S.  (L.  ed.)  230;  U.  S.  i\ 
Herr,  (1908)  211  U.  S.  40*,  29  S:  Ot. 
134,  63  U.  S.  (L.  ed.)  251;  U.  S.  17. 
Herr,  (1908)  211  U.  S.  406,  29  S.  Ct.  136, 
63  U.  S.  (L.  ed.)  262;  London  v.  U.  S., 
(C.  0.  A.  8th  Cir.  1909)  171  Fed.  82, 
96  C.  C.  A.  186. 

Conspiracy. —  Under  the  provisions  of 
this  section  it  is  a  criminal  offense  to 
knowingly  procure  the  making  or  presenta- 
tion of  any  false  or  fraudulent  affidavit 
concerning  a  claim  for  a  pension;  and  a 
conspiracy  to  procure  the  making  or  pres- 
entation of  any  false  or  fraudulent  affi- 
davit concerning  a  pension  claim  would 
be  a  ccmspiracy  to  commit  an  offense 
against  the  United  States  within  the 
meaning  of  R.  S.  sec.  6440  (i\ow  em- 
bodied in  Penal  Laws,  sec.  37,  and  repealed 
by  sec  341  thereof;  see  Pen  ax  LiA^ws, 
ante,  p.  989).  U.  S.  v.  Van  Leuven,  (N. 
D.  la.  1894)  62  Fed.  62. 

Nature  of  affidavit. —  In  Chicago,  etc., 
R.  Co.  V,  Blunt,  (C.  C.  A.  8th  Cir.  1913) 
206  Fed.  426,  124  C.  C.  A.  307,  it  was 
said,  with  reference  to  an  instruction 
touching  the  credibility  of  a  witness  in 
an  action  for  personal  injuries,  that  this 
section  punishes  the  making  of  any  false 
or  fraudulent  affidavit,  but  does  not  pun- 
ish the  procuring  of  an  affidavit  which 


is  not  false  and  fraudulent,  althoii^  it 
may  be  used  in  the  support  of  a  fraud- 
ulent claim. 
Genuine  affidavit  with  false  statemeats. 

—  A  person  may  be  indicted  for  know- 
ingly presenting  a  genuine  affidavit  whidi 
contains  false  statements.  U.  S.  t?.  Staats, 
(1850)  8  How.  41,  12  U.  S.  (L.  ed.)  979; 
U.  S.  V,  Gowdy,  (E.  D.  S.  C.  1889)  37 
Fed.  332;  U.  8.  v,  Hartman,  (E.  D.  Mo. 
1894)  65  Fed.  490. 

True  affidavit  falsely  subscribed^ — If  the 
statements  in  an  affidavit  are  true,  it  is 
not  a  false  affidavit,  even  though  it  is  not 
subscribed  and  sworn  to  by  the  person 
whose  affidavit  it  purports  to  be.  This 
would  be  a  forged  affidavit,  punishable 
under  R.  S.  sec.  6421  (now  incorporated  in 
Penal  Laws,  sec.  29,  and  repealed  by  sec. 
341  thereof;  see  I^nal  La.ws,  ante,  p. 
989).  U.  S.  V,  Wood,  (C.  C.  Ore,  1903) 
127  Fed.  171. 

Affidavit  in  support  of  pension  claim. — 
An  affidavit  which  is  to  be  used  in  the 
furtherance  of  a  pension  claim  in  support 
thereof,  is  not  included  under  the  pro- 
visions of  this  section.  U.  S.  v.  Wood, 
(C.  C.  Ore.  1903)    127  Fed.  171. 

Fa}se  date. — ^A  false  statement  as  to  tlie 
date  of  the  subscription  and  oath  does  not 
make  an  affidavit  a  false  or  fraudulent 
one.  U.  S.  17.  Wood,  (0.  C.  Ore.  190a) 
127  Fed.  171. 

False  deposition. —  In  Edgington  v,  U. 
S..  (1896)  164  U.  S.  361,  17  S.  Ct.  72, 
41  U.  S.  (L.  ed.)  4ffl,  it  was  held,  prior 
to  this  Act,  that  the  offense  "of  making 
a  false  deposition  in  aid  of  a  fraudulent 
pension  claim  is  properly  within  section 
6438,  and  not  witnin  section  4746  which 
is  in  terms  applicable  only  to  the  offense 
of  procuring  another  person  to  ccmunit  the 
offense," 

Swearing  witness. —  Under  this  section 
as  amended  which  subjects  to  punishment 
one  who  knowingly  certifies,  when  not 
true,  that  a  witness  has  been  sworn  to  an 
affidavit  to  be  used  in  a  pension  case,  ad- 
ministering the  oath  immediately  before 
the  taking  down  of  the  statement  there- 
under, equally  with  administering  it  after 
taking  down  such  statement,  is  swearing 
the  witness  to  such  affidavit  within  tlie 
statute.  U.  S.  v.  Medina,  (1909)  16  N. 
M.  204,   103  Bac.  976. 

Indictment. — ^An  indictm^it  under  tliis 
section  need  not  charge  that  the  offense 
was  committed  with  intent  to  defraud  the 
United  States.  U.  S.  t*.  Van  Leaven,  (N. 
D.  la.  1894)  62  Fed.  69. 

Where  an  indictment  under  this  sec- 
tion sets  out  the  affidavit  which  it  charges 
to  be  false,  and  also  charges  the  affidavit 
to  be  false,  ana  expressly  alleges  that  the 
same  was  false  because  of  the  false  and 
forged  signature  thereto,  and  that  the  de- 
fendant knowingly  procured  the  presenta- 
tion of  such  false  affidavit,  it  is  sufficient. 
The  essentials  of  th^  offense  designated  in 
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thia  section  are  '*  knowingly  procuring  the 
presentation  of  a  false  affidavit  concerning 
a  claim  for  a  pension."  U.  S.  i\  Adler, 
(S.  D.  la,  1892)  49  Fed.  733. 

An  indictment  under  this  section,  as 
amended  by  Act  of  July  7,  1808,  which 
charges  that  the  defendants  "did  know- 
ingly and  wilfully  procure  the  presenta- 
tion to  the  Commissioner  of  Pensions  of 
a  false  and  fraudulent  paper  writing," 
etc.,  is  insufficient  where  it  does  not  state 
the  manner  of  presentation,  or  tlie  name 
of  the  person  procured  to  present  it,  or 
that  his  name  is  unknown.  Miller  r.  b. 
S.,  (C.  C.  A.  7th  Cir.  1905)  136  Fed.  581, 
69  C.  C.  A.  365. 

Under  this  section  as  amended  which 
penalizes  the  making  of  a  false  or  fraud- 
ulent affidavit,  it  is  not  sufficient  simply 
to  allege  that  the  affidavit  was  false. 
There  must  be  a  clear  averment  of  the 
respect  in  which  it  is  false,  equivalent 
to  the  assignment  in  perjury  cases.    U.  S. 


t.  Medina,  (1909)   15  N.  M.  204,  103  Pac. 
976. 

Seoovery  by  United  States  from  bank 
on  pension  checks  bearing  false  indorse'- 
ment —  The  right  of  the  United  States  to 
recover  back  moneys  paid  to  a  bank  on 
pension  checks  bearing  the  forged  indorse- 
ments of  the  payees  is  not  conditioned 
either  upon  demand  or  the  giving  of 
notice  of  the  discovery  of  the  forgeries, 
since  the  bank,  by  presenting  the  checks 
for  payment,  warrants  their  genuineness, 
and  the  United  States  cannot,  especially 
in  view  of  the  provision  of  R.  S.  sees.  . 
4764,  4765  noted  infra,  pp.  1047,  1048, 
contemplating  departmental  regulations 
for  establishing  the  identity  of  pension-  , 
ers,  be  charged  with  knowledge  of  their 
signatures.  U.  S.  a  National  Exch.  Bank, 
(1909)  214  U.  S.  302,  ^  S.  Ct.  665,  53 
U.  S.  (L.  ed.)  1006,  16  Ann.  Cas.  1184,  * 
reversing  (C.  C.  A-  1st  Cir.  1907)  161 
Fed.  402,  80  C.  C-  A.  632. 


Sec.  4747.  [Pension  not  liable  to  attachment,  etc.]    No  sum  of  money 
due,  or  to  become  due,  to  any  pensioner  shall  be  liable  to  attachment^  levy, 
or  seizure  by  or  under  any  legal  or  equitable  process  whatever,  whether  the  ^ 
same  remains  with  the  Pension-OflBce,  or  any  officer  or  agent  thereof,  or  is 
in  course  of  transmission  to  the  pensioner  entitled  thereto,  but  shall  inure  . 
wholly  to  the  benefit  of  such  pensioner.    [B.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  t.  676. 


Parpose  of  statute. —  The  purpose  of 
the  statute  is  to  render  it  certain  that 
the  government's  bounty  shaU  come  into 
the  hands  of  the  beneficiary  and  shaU  not 
be  seized  for  his  debts  before  it  reaches 
hfan.  Webb  v.  Holt,  (1882)  67  la.  712, 
11  N.  W.  658. 

This  statute  should  not  be  strained  to 
enable  a  pensioner  to  avoid  the  duty  of 
supporting  his  wife  under  a  state  law 
compelling  him  so  to  do.  Tully  v.  TuUy, 
(1893)   169  Mass.  91,  34  N.  E.-  79. 

To  what  pensions  applicable. —  The 
words  "  due  or  to  become  due  "  were  em- 
ployed to  render  it  certain  that  the  bene- 
fit of  the  statutory  exemption  was  in- 
tended  for  pensioners  to  whom  pensions 
had  already  been  granted,  as  well  as  to 
those  to  whom  pensicms  should  be  granted 
after  the  statute  was  enacted.  Folachow 
v.  Werner,  { 1881 )  61  Wis.  86,  7  N.  W. 
911. 

General  rule  of  exemption  _  rule 
stated. —  Thia  statute  protects  pension 
money  from  attachment  so  long  as  it  re- 
mains  due  to  the  pensioner,  but  not  after 
it  has  been  actually  paid  over  to  the  pen- 
sioner and  has  come  into  his  possession. 
Spelman  r.  Aldrich,  (1879)  126  Mass. 
113;  Friend  r.  Garcelon,  (1885)  77  Me. 
25,  62  Am.  Rep.  739;  Rozelle  v.  Rhodes, 
(1887)  116  Pa.  St.  129,  9  Atl.  160,  2 
A.  S.  R.  591;  Price  v.  Society  for  Sav- 
ings, 64  Conn.  362,  30  Atl.  139,  42  A.  S.  R. 
7  F.  S.  A,—  34 


198;  Crans  v.  White,  (1882)  27  Kan.' 
319,  41  Am.  Rep.  406;  Johnson  v,  Elkins, 
(1890)  90  Ky.  16^,  13  S.  W.  448,  8 
L.    R.    A.    562;    Hudspeth    r.    Harrison, 

(1884)  6  Kv.  h.  Rep.  i abstracts)  304; 
Robion  v.  Walker,  (1884)  82  Ky.  60, 
56  Am.  Rep.  878,  overruling  Eckert  r.  Mc- 
Kee,  (1872)  9  Bush.  (Ky.)  355;  King- 
wood  Bank  r.  Murdock,  (1900)  48  W. 
Va.  301,  37  S.  B.  548;  Webb  v.  Holt, 
(1882)  57  la.  712,  11  N.  W.  668;  Triplett 
V.  Graham,   (1882)   58  la.  135,  12  N.  Wi 

'l43:    Farmer  v.   Turner,    (1884)    64  la. 
690,  21   N.   W.    140;    Orane  v.  Linneus, 

(1885)  77  Me.  69;  Kellogg  t?.  Waite, 
(1866)  12  Allen  (Ma88\)  629 1  MIcFar- 
land  r.  Fish,  (1890)  34  W.  Va.  648,  128, 
E.  548;  In  re  Ferguson,  (1909)  140  Wfi. 
583,  123  N.  W.  123,  17  Ann.  Cas,  1189/ 
Omans  r.  Beman,  (1910)  66  Misc.  626, 
124  N.  Y.  S.  166;  In  ire  Jones,  (D.  C.  Me. 
1909)    166   Fed.    337;    Faurote  t?.   Carr, 

(1886)  108  Ind.  123,  9  N.  E.  360, 

"  This  section  does  not  purport  to  pro- 
tect money  after  it  has  inurcMi  wholly  to 
the  benefit  of  the  pensioner,  but  to  protect 
it  while  in  the  pension  office  or  .in  the 
hands  of  its  agents  or  oflieers,  and  while 
in  the  course  of  transmission  to  the  pen-' 
sioner."  In  re  Stout,  (W.  D.  Mo.  1900) 
109  Fed.  794;  Martin  r.  Hurlburt,  (1888) 
60  Vt.  364,  14  Atl.  649. 

*'  The  exemption  provided. 'by  the  Act 
protects  the  fund  only  while  in  the  course 
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of  transmission  to  the  pensioner.  When 
the  money  has  been  paid  to  him,  it  has 
inured  wholly  to  his  Denefit  and  is  liable 
to  seizure  as  opportunity  presents  itself. 
The'  pensioner,  however,  may  use  the 
mohey  in  any  manner  for  his  own  benefit 
and  to  secure  the  comfort  of  his  family 
free  from  the  attacks  of  creditors;  and 
his  action  in  so  doing  will  not  be  a  fraud 
upon  them."  Mcintosh  v.  Aubrey,  ( 1902) 
185  U.  S.  122,  22  8.  Ct.  561,  46  U.  S. 
{If.  ed.)  834,  overruling  Reiff  v.  Mack, 
(1894)  160  Pa.  ISt.  266)  28  Atl.  699,  40 
A.  S.  R.  720;  Folschow  f?.  Werner,  (1881) 
51  Wis.  85,  7  N.  W.  911,  and  In  re  Besji, 
(D.  C.  Vt.  1900)  100  Fed.  262. 

The  proceeds  of  a  pension  in  the  hands 
of  the  pensioner  are  liable  to  attachment. 
Crane  v,  Linneus,  (1885)  77  Me.  59. 

After  pension  money  is  received  by  the 
pensioner  it  stands  at  the  same  level  with 
any  other  money  he  may  hAVe.  Faurote 
V.  Carr,  (1886)  108  Ind.  123,  9  N.  E. 
860. 

Balance  in  bank. —  This  statute  applies 
to  monev  due  or  to  become  due  and  not 
to  moh^  paid  and  in  ^BSesaicm;  there- 
fore tile  balance  of  a  general  accofont  in  a 
bank  by  a  deposit  in  pension  checks  to 
the  credit  of  the  pensioner  is  liable  for 
the  pensioner's  deots.  Cranz  v.  White, 
(1882)  27  I^an.  919,  41  Am.  Rep.  408; 
Webb  V.  Holt,  (1882)  57  la.  7^2,  II  N. 
W.  658. 

Money  deposited  with  bailee. — ^'Under 
this  statute  pension  money  is  exempt  only 
in  the  course  of  transmission  to  tne  pen- 
sioner, and  where  it  is  received  by  him 
and  deposited  with  a  bailee  for  safekeep- 
ing it  then  becomes  subject  to 'attachment 
upon  execution  for  the  pensioner's  debts. 
Rozelle  v.  Rhodes,  (1887)  116  Pa.  St.  129, 
9  Atl.  160,  2  A.  S.  It.  591. 

Money  in  transmission. — ^Pension  money 
in  the  hands  of  the  agents  appointed  for 
its  distribution,  or  in  the  course  of  trans* 
mission  to  the  party  entitled  to  receive 
it,  is  not  subject  to  seiEure  under  any 
l^;al  or  equitable  process;  after  it  reaches 
the  pensioner  or  is  in  his  personal  control, 
it  is  liable  as  other  money.  State  v.  Fair- 
ton  Sev.  Fund,  etc.,  Ass'n,  (1882)  44 
N.  J.  L.  876. 

Pension  money  paid  to  the  guardian  of 
an  insane  pensioner,  and  by  him  loaned, 
is  in  process  of  transmi-ssion  to  the  pen- 
sioner, and  still  under  control  of  the  fed- 
eral government,  and  is  so  exempted  from 
taxation.  Manning  v.  Spry,  (1908)  121 
la.  191,  96  N.  W.  873. 

Money  distinguished  from  check. —  In 
McFarland  v.  Fish,  ( 1890)  34  W.  Va.  548, 
12  8.  £.  648,  it  was  held  that  property 
bought  ^ith  cash,  the  proceeds  of  a  pen- 
sion check,  was  not  exempt;  this  caae  was 
distinguished  from  Hissen  v,  Johnson, 
(1886)  27  W.  Va.  644,  55  Am.  Rep.  327, 
in  which  land  was  held  exempt  when 
bought  bv  transferring  a  pension  check  to 


a  third  party  who  purchased  the  property 
and  Uien  deeded  it  to  the  pensioner*^  wife, 
the  court  sayinc  that  the  benefits  of  pen- 
sions are  carefully  guarded  by  federal 
statutes  for  the  use  of  the  pensioner  and 
his  family,  aAd  holding  such  property 
exempt  from  the  payment  of  judgments 
existing  at  the  time  the  pension  drafts 
were  received. 

Property  purchased  with  pension  money. 
—  The  intention  of  Congress  is  clearly 
expressed.  "  It  is  not  that  pension  money 
shall  be  exempt  from  -attacmnent  in  all  of 
its  situations  and  transmutations.  II  is 
only  to  be  exempt  in  one  situation,  to  wit, 
when  due,  or  to  becomfe  due^"  Money  re- 
ceived is  not  money  due,  and  real  estate 
is  not  money  at  all;  thet-efore,  land  pur- 
chased with  pension  money  is  not  under 
this  statute  exempt  from  liability  to  be 
taken  on  execution  to  satisfy  the  claim  of 
a  creditor.  Mcintosh  f.  Aubrey,  (1902) 
185  U.  a  122,  22  S.  Ct.  661,  46  U.  6. 
(L.  ed.)  834,  overruling  Crow  ©.'Brown, 
(1892)  86  la.  741,  53  N.  W.  131.  To 
the  same  effect  see  In  re- Ferguson.  (1909) 
140  Wis.  583,  123  iN".  W.*  123,  17  Afin, 
Cas.  1189. 

Liability  of  land  purchased  by  pen- 
sioner.—  When  a  pensioner  has  collected 
his  pension  money  and  put  it  into  the 
land,  it  is  his  property  to  do  with  as  hh 
pleases,  and  the  immunity  giten  to  it  by 
the  federal  statute  Has  then  ceased.  In  re 
S^out,  (W.  D.  Mo.  1W>)  100  FiBd.  794'; 
Cavanaugh  v.  Smith,  (1882)  84  Ind.  380; 
Cranz  v.  White,  ( 18?2)  2T.  Kan.  319,  41 
Am.  Rep.  408;  Kellogg  v,  Waite,  (1866) 
12  Allen  (Mass.)  529. 

Land  bought  by  another  with  pension 
check  for  pensioner. —  Where  a  pensioner 
reeeiTes  his  pension  check  and  transfers  it 
to  another  to  buy  land  with,  for  the  bene> 
fit  of  the  pensioner,  sudi  land  is  subject  to 
seizure  and  sale  under  execution  for  a 
debt  existing  before  the  purchase.  Curtis 
9.  Helton,  (1900)  100  Ky.  498,  59  S.  W. 
746,  95  A.  S.  R.  388.   ' 

Land  bought  by  another  with  pension 
check  for  wife  of  pensioner. —  Where  a 
pensioner  indorsed  his  pension  check  to 
another,  who  drew  the  money  due  thereon, 
bought  land  therewith,  and  conveyed  *  it 
td  the  wife  of  the  pensioner,  the  land  is 
not  exempt,  as  when  the  pension  money  is 
so  paid  out  it  is  no  longer  in  transmission. 
Johnson  v.  Elkins,  (1990)  90  Ky.  163,  18 
S.  W.  448,  8  L.  R.  A.  652. 

Interest  od  pension  money. —  Under  this 
section  providing  that  no  pension  money 
due  to  any  pensioner  shall  be  liable  to 
seisure  under  process  while  in  the  course 
of  transmission  to  the  pensioner,  and  the 
Iowa  statute  (Code,  sees.  1809,  4009)  pro- 
viding that  the  term  "  credit "  in  the 
chapter  relating  to  assessment  of  taxes 
shall  include  every  claim  or  demand  due 
or  to  become  due  for  money,  and  every 
annuity  or  sum  of  money  receivable  $^ 
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stated  periods,  but  United  States  peottosw 
are  not  included,  and  declaring  th»t  all 
pension  nuHiey  snail  be  exempt  from  exe- 
cution, interest  received  on  pension  money 
loaned  out  by  a  pensioner  i$  not  exempt 
from  taxation.  Bednar  v.  Carroll,  (1908) 
138  la-  338,  lie  N.  W.  316, 

Bankruptcy. —  The  words  "  inure  wholly 
to  the.  benefit  of  such  pensioner  "  as  used 
in  this  section  meiui  only  that  the  pension 
funds  should  be  protected  until  they  had 
come  safely  into  the  hands  of  the  pen- 
sion^, after  which  th^  wjere  liable  for- 
his  d^bts;  and  hence  pension  money,  ia 
the  hande  of  a  bankrupt  at  the  time  of 
tl|e  adjudication,  neither  inyested  nor 
nuingled  with  other  funds,  was  not  exempts 
In  re  Jones,  (D.  C.  Me.  1909)  16«  Fed. 
337. 

A  ctmtraxy  holding  was  made  in  In  re 
Beaq,  (Q,  G.  Vt.  1900)  100  Fed.  266, 
which  was  overruled  in  Mcintosh  t?.  Au- 
brey, (1902)  186  U.  S.  122,  22  S.  Ct.  661, 
46  U.  &  (L.  ed.)  834. 

Landa  bought  by  wife  with  pension 
check  giyen  her. —  ''The  pensioner  may 
nse  the  money  in  any  manner  he  may  see 
proper,  for  his  own  benefit  and  to  seenre 
the  comfort  of  his  family,  free  from  the 
attacks  oC  creditors."  So  where  a  pen- 
sioner indorsed  his  pension  check  and  gave 
it  to  his  wi(e  and  she  bought  land  there^ 
with,  the  land  was  held  exempt  from 
liability  for  her  husband's  debt.  Holmes 
V.  TaUad«,  (1889)  125  Pa.  St  133^  17 
Atl.  238,  11  A.  S.  R.  880,  3  L.  R.  A.  219; 
Farsder  v.  Turner,  (1884)  64  la.  690, 
21  N.  W.  140. 

In  Marquardt  i?.  Mason,  (1893)  87  la. 
136,  64  N.  ^%  72,  it  was  held  that  prop- 
erty purchased  by  pension  money  is  ex- 
empt. In  this  case  the  money  was  given 
to  the  wife  of  the  pensioner  and  the  prop- 
er^ bought  by  her. 

Gift  of  pension. — A  gift  of  a  pension 
check  by  the  pensioner  to  his  wife  is  valid 
as  against  her  husband's  creditorH.  Dul- 
lard t?.  Goodno,  ( 1901 )  73  Vt.  88,  60  Atl. 
644i  Falkenburg  v,  Johnson,  (1898[  102 
Ky.  643,  44  S.  W.  80,  80  A.  S,  R.  369. 

Considered  as  resources  in  determining 
alimony. —  A  pension  may  be  considered 


aa  a  part  of  a  pensioner's  resources 'ia  the 
determination  of  how^  much  alimony  ha. 
should  pay  his  divorced  wife.  Tha  exemp- 
tion under  this  statute  covers  nension 
money  during  its  transmission^  only,  and 
after  the  pensioner  has  reoeivad  it  it  ia  • 
subject  aa  other  moneys  to  the  Mnaioaer^ 
liability.  Bailey  v.  Bailey,  (1904)  7«  Vt 
264,  56  Atl.  1014,  104  A.  S.  R.  936»  66 
L.  R.  A.  332. 

In  fixing  the  amoimt  of  alimony  whidi 
a  pensioner  should  pay  hie  wife  who  di- 
vorced him  the  amount  of.  his  pena&on  ia 
properly  taken  into  account,  notwithstand- 
ing this  section.  Wheeler  I7.  Wheeler, 
(N.  J.  1912)  94  Atl.  86i  wherein  the  court 
said:  ''Defendant's  income  from  hia  sal- 
ary is  $150  per  month,  and  from  a  vet- 
eran's pension  $12  per  month.  The  Pen- 
sion Act  (R.  S.  4747)  provides  that  no 
money  due  or  to  beeome  due  to  a  pensioner 
shall  be  liable  to  seizure  under  any  legal 
or  equitable  process,  whether  the  same  re- 
mains with  the  Pension  Office^  or  any 
(^cer  or  agent  thereof,  or  is  in  course  of 
transmission  to  the  pensioner,  but  shall 
inure  wholly  to  the  benefit  of  the  pen- 
sioner. It  was.  oonteaded  that>  by  virtue 
of  this  section,  the  amount  of  the  pension 
when  received  should  not  be  considered  in 
estimating  the  amount  of  his  annual  in- 
come. But  Mcintosh  t^.  Aubrey,  [1901] 
186  U.  S.  12»,  22  8.  Ct.  661,  46  U.  b. 
(L(.  ed.)  834,  the  Supreme  Court  decision 
cited,  settles  that  the  exeaiption  from 
liability  to  process  protected  the  pension 
money  only  while  retained  in  the  pension 
office  or  in  the  course  of  transmission  to 
the  pensioner ;  and  that  the  pension  money, 
when  received  by  the  pensions,  was  sub- 
ject in  his  hands  to  liability  to  process. 
The  provision  of  the  act  that  the  pension 
*  shaU  inure  wholly  to  his  benefit '  was 
effectuated  by  the  payment  to  him.  Under 
this  decision  it  seems  clear  that  the 
amount  of  the  pensipn  money  to  be  re- 
ceived may  be  tiucen  into  account  in  esti- 
mating the  total  income.  The  payment  of 
the  permanent  alimony  in  this  case  is 
basea  wholly  on  the  liability  to  contribute 
after  receipt  of  his  salary  and  pensiOQ." 


Sec,  4748.  [Oommissioner  to  fnrnish  printed  iiifltnictiom,  free  of 
charge.]  Tbat  the  Commissioner  of  Pensions,  on  application  being  made 
to  him  in  person,  or  by  letter,  by  any  claimant  or  applicant  for  peni^ion, 
bonnty-land,  or  other  allowance  required  by  law  to  be  adjusted  or  paid  by 
the  Pension-Office,  shall  furnish  such  person,  free  of  all  expense,  all  such 
printed  instructionR  and  forms  as  may  be  necessary  in  establishing  and 
obtaining  said  claim;  and  on  the  issuing  of  a  certificate  of  pennon  or  of  a 
bonnty-land  warrant,  he  shall  forthwith  notify  the  claimant,  and  also  the 
agent  or  attorney  in  the  case,  if  there  be  one,  that  such  certificate  has  been 
issued,  or  allowance  made,  and  the  date  and  amount  thereof.    [£.  S.\ 

Act  of  March  3,  1873,  ch.  234, 17  Stat.  L.  578. 
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RegvUtioBS  for  verification.—  Fnder 
this  statute,  regulations  of  the  Commis- 
sioner of  Pensions  as  to  the  verification 
of  evidence  in  a  claim  are  proper.  U.  S. 
V,  Boggs,  (S.  D.  111.  1887)  31  Fed.  337. 
*  Authority  of  justices  of  peace  to  ad- 
minister oaths. — "  Congress  having  di- 
rected the  Commissioner  of  Pensions  to 
fumiflh  printed  instruction  to  pension 
claimants  to  be  followed  hv  them  in  estab- 


lisliing  and  obtaining  their  claims,  and 
that  officer  having  designated  justices  of 
the  peace  as  persons  before  whom  proof 
in  aid  of  pension  claims  can  be  made,  had 
the  power  to  make  such  a  regulation,  the 
same  having  the  force  and  effect  of 
positive  law;  and  such  officers  so  desig- 
nated possessed  competent  authority  to 
administer  such  oaths."  U.  S.  r.  Boggs, 
(S.  D.  111.  1887)  31  Fed.  337. 


Sec.  4749.  [Certain  soldiers  and  sailors  not  to  be  deemed  deserters, 
etc.]  No  soldier  or  sailor  shall  be  taken  or  held  to  be  a  deserter  from  the 
Army  or  Navy  who  faithfully  served  according  to  his  enlistment  until  thp 
nineteenth  day  of  April,  eighteen  hundred  and  sixty-five,  and  who,  without 
proper  authority  or  leave  first  obtained,  quit  his  command  or  refused  to 
serve  after  that  date ;  but  nothing  herein  contained  shall  operate  as  a  remis- 
sion of  any  forfeiture  incurred  by  any  such  soldier  or  sailor  of  his  pension; 
but  this  section  shall  be  construed  solely  as  a  removal  of  any  disability  such 
soldier  or  sailor  may  have  incurred  by  the  loss  of  his  citizenship  in  conse- 
quence of  his  desertion.    [R.  S,] 

Act  of  July  19,  1867,  ch.  28,  15  Stat.  L.  14. 

See  Wab  Department  axd  Military  Establishmeivt. 

Sec.  4750.  [Secretary  of  Navy  trustee  of  navy  pension  fund.]    The 

Secretary  of  the  Navy  shall  be  trustee  of  the  Navy  pension-fund.     [B.  S.] 

Act  of  July  10,  1832,  ch.  1»4,  4  Stat.  L.  672. 

R.  S.  sec.  475 ly  relating  to  suits  for  penalties,  has  in  effect  been  repealed  by  subse- 
quent legislation.    See  Timber  Lands  and  Forest  Reserves. 

R.  S.  sec  4752,  providing  that  prize  money  accruing  to  the  United  States  should 
remain  a  fund  for  pensions,  is  given  under  Pki2^ 


Control  by  Secretary  of  Navy. — ^Tbe 
Act  from  which  this  section  wuh  di*awn 
transferred  to  the  Secretary  of  the  Xavy 
all  the  powers  theretofore  possessed  by 
the  commissioners  of  the  navy  pension 
fund  to  make  regulations  for  the  admis- 
sion of  persons  upon  the  roll  of  navy  pen- 
sions, and  for  the  payment  of  such  pen- 
sions.    (1848)   5  Op.  Atty,-Gen.  41. 

The  Act  from  wnich  the  section  was 
drawn  devolved  upon  the  Secretary  of  the 
Navy  the  duty  of  deciding  whether  the 
disability  is  such  as  to  enable  applicants 
to  admission  on  the  roll  of  navy  pen- 
sioners, and  what  amount  they  shall  re- 
ceive.    (1832)    2  Op.  Atty.-Gen.  542. 

Duties  of  Secretary  of  Navy. —  "The 
Secretary  of  the  Navy  is  constituted  the 
trustee  of  the  navy  pension  fund,  and  as 
such  it  is  made  his  duty  to  grant  and 
pay  the  pensions  according  to  the  terms 
of  the  Acts  of  Congress?*  Decatur  i\ 
Paulding,  (1840)  14  Pet.  497,  10  U.  S. 
(L.  ed.)  559. 

Nature  of  duties  and  discretion  of  sec- 
retary.—  In  Decatur  v.  Paulding,  (1840) 
14  Pet.  497,  10  U.  S.  (L.  ed.)  659,  it  was 
said  by  Ijir,  Justice  Baldwin,  in  an  opinion 
concurring  with  the  court  but  upon  a 
different  ground,  that  "  the  acts  to  be 
performed  by  the  secretary  of  the  navy  in 


relation  to  the  payment  of  a  pension, 
either  under  the  general  laws  or  the 
special  resolution  in  favor  of  the  pen- 
sioner, if  by  their  fair  construction  the 
pensioner  was  entitled  to  the  extent  of  her 
claim,  are  of  a  purely  ministerial  nature. 
.  .  .  The  duty  of  a  secretary  is  not  judi- 
cial; it  is  not  his  province  to  construe 
laws,  which  enjoin  on  him  the  perform- 
ance of  definite  acts,  differently  from 
what  the  courts  have  done  or  may  do. 
Where  the  law  directs  him  to  act,  he 
must  act  according  to  law  on  all  matters 
where  his  duty  is  prescribed  so  as  to  re- 
strain his  discretion.  As  the  commis- 
sioner of  the  navy  pension  fund  he  decides 
whether  the  applicant  comes  within  the 
law  on  the  evidence  adduced  before  him; 
but  when  he  has  decided  that  a  pension 
is  due,  or  when  the  law  declares  that  a 
person  named  is  entitlea  to  one  and  pre- 
scribes the  amount,  he  has  no  longer  a 
discretion  to  withhold  it.  The  asoertwn- 
ment  of  the  date  at  which  the  pension 
commenced,  its  amount  and  duration,  are 
ministerial  acts  on  which  discretion  is 
excluded,  for  its  exercise  cannot  alter 
either.  If  the  payment  is  &  right  of  the 
applicant,  the  law  makes  it  a  duty  to 
pay  or  give  a  warrant  for  payment  by 
the  officer  who  holds  the  fun4«" 
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Sec.  3667.  [Estimates  by  Secretary  of  Navy  of  claims,  etc.,  .on  Navy 
pension  fund.]  The  Secretary  of  the  Navy  shall  annually  submit  to  Con- 
gress estimates  of  the  claims  and  demands  chargeable  upon  and  payable 
out  of  the  naval  pension  fund.    [B.  8.] 

Act  of  July  11,  1870,  ch  238,  16  Stat.  L.  222. 

Bee  generally  E^btimaibs,  Affbofbiations  and  Bepobss. 

Sec.  4753.  [Naval  pension  fund,  how  to  be  invested.]  The  Secretary 
of  the  Navy,  as  trustee  of  the  naval  pension-fund,  is  directed  to  cause  to  be 
invested  in  the  registered  securities  of  the  United  States,  on  the  first  day  of 
January  and  the  first  day  of  July  of  each  year,  so  much  of  such  fund  then 
in  the  Treasury  of  the  United  States  as  may  not  be  required  for  the  pay- 
ment of  naval  pensions  for  the  then  current  fiscal  year;  and  upon  the 
requisition  of  the  Secretary,  so  much  of  the  fund  as  may  not  be  required 
for  such  payment  of  pensions  accruing  during  the  current  fiscal  year  shall 
be  held  in  the  treasury  on  the  days  above  named  in  each  year,  subject  to 
his  order,  for  the  purpose  of  such  immediate  investment ;  and  the  interest 
payable  in  coin  upon  the  securities  in  which  the  fund  may  be  invested,  shall 
be  so  paid,  when  due,  to  the  order  of  the  Secretary  of  the  Navy,  and  he  is 
authorized  and  directed  to  exchange  the  amount  of  such  interest  when 
paid  in  coin,  for  so  much  of  the  legal  currency  of  the  United  Sti&tes  as 
may  be  obtained  therefor  at  the  current  rates  of  premium  on  gold,  and  to 
deposit  the  interest  so  converted  in  the  Treasury  to  the  credit  of  the  naval 
pension-fund ;  but  nothing  herein  contained  shall  be  construed  to  interfere 
with  the  payment  of  naval  pensions  under  the  supervision  of  the  Secretary 
of  the  Interior,  as  regulated  by  law.    [£.  8.] 

Bes.  No.  62,  of  July  1,  1864,  18  Stat  L.  414. 

Authority    of    secretary    to     transfer       a  part  of  the  navy  pension  fund  is  la- 
bonds.  —  The  Secretary  of  the  Navy  has       vested.      (1841)    3  Op.  Atty.-Gen.  719. 
authority  to  transfer  the  bonds  in  which 

0  1 

SeO^  4754.  [Bate  of  interest  on  naval  pension  fund.]  The  interest  on 
the  naval  pension-fund  shall  hereafter  be  at  the  rate  of  three  per  eentum 
per  annum  in  lawful  money.    [£.  8.] 

Act  of  July  23,  1868,  ch.  22»,  15  ©tat.  L.  170. 

Sec.  4755.  [Navy  pensions  payable  from  fond.]  The  Navy  pensions 
shall  be  paid  from  the  Navy  pension-fund,  but  no  payments  shall  be  made 
therefrom  except  upon  appropriations  authorized  by  Congress.     [B.  8,] 

Act  of  July  23,  1868,  ch.  ^20,  15  Stat.  L.  170;  Act  of  July  11,  1870,  ch.  238,  16  Stat. 
L.222. 

The  Act  of  March  1,  1815,  ch.  70,  38  Stat.  L.  817,  making  appropriations  for  Army 
and  Navy  pensions,  contained  a  proviso  as  follows :  "  That  the  appropriation  aforesaia 
for  Navy  pensions  shall  be  paid  from  the  income  of  the  Navy  pension  fund,  so  far  as 
the-  same  shall  be  sufficient  for  that  purpose."  Similar  provisions  have  appeared  in 
prior  Acts. 

Sec.  4756.  [Half-rating  to  disabled  enlisted  persona  or  petty  officers 
serving  twenty  years  in  Navy  or  Marine  Corps.]  There  shall  be  paid  ont 
of  the  naval  pension-fund  to  every  person  who,  from  age  or  infirmity,  is 
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disabled  from  sea-service,  but  who  has  senred  as  an  enlisted  person  or  as 
an  appointed  petty  officer,  or  both,  in  the  Navy  or  Marine  Corps  for  the 
period  of  twenty  years,  and  not  been  discharged  for  misconduct,  in  lieu  of 
being  provided  with  a  home  in  the  Na^^al  Asyltftn,  Philadelphia,  if  he  so 
elects,  a  sum  equal  to  one-half  the  pay  of  his  rating  at  the  time  he  was 
discharged,  to  be  paid  to  him  qtiarteriy,  under  the  direction  of  the  Com- 
missioner of  Pensions;  and  applications  for  such  pension  shall  be  made 
to  the  Secretaly  of  the  Navy,  who,  ut>on  being  satisfied  liiat  the  applicant 
eotnes  within  the  provi^tions  of  this  section,  shall  certify  the  same  to  the 
Commissioner  of  Pensions,  and  such  certificate  shall  be  his  warrant  for 
making  payment  as  herein  authorized.    [B.  8-] 

Act  of  March  2,  1807,  ch.  174,  14  Stat.  L.  516. 

This  section  was  amended  by  the  Act  of  Dee.  23,  1886,  oh.  9,  24  fitat.  L.  853,  to  read 
as  above  girch.  The  amendment  consisted  in  inserting  -after  the  words  "  as  an  enlisted 
person  "  the  word«  ''  or  as  an  appointed  petty  officer,  or  both,"  as  above  given. 


Nature  «f  |»«nlon. —  It  hias  been  ruM 
by  the  .pension  office  that  the  money 
benefits  granted  by  the  foregoing  and  the 
following  text  erections  are  not  pensions 
in  the  usual  and  ordinary  acceptation  of 
the  term,  and  accordingly  that  R.  S. 
sec.  4715,  suprttf  p.  1026,  and  other  en- 
actments prohibiting  the  allowance  of 
more  than  one  pension  at  the  same  time 
to  the  same  person  constitute  no  bar  to 
the  allowance  of  such  money  benefits  to 
persons  who  receive  pensions'  under  other 
laws.      (1903)    25  Op.  Atty.-Gen.  85. 

'Exclusive  juti^lctlon  of  secretary. — 
This  section  seems  to  confer  upon  the 
Secretary  of  the  Navy  exclusive  jurisdic- 
tion to  determine  the  facts  and  decide  the 
law.     Until  he  has  decided  the  case  and 


given  the  certifloate  there  seems  to  be 
no  liability  on  the  part  of  the  government 
which  can  be  enforced  in  the  Court  of 
Claims.  Duvidson  r.  U.  S-,  (1888)  21 
Ct.  01.  298. 

Accrued  benefits. — There  is  no  authority 
of  law  for  the  payment  to  the  personal 
representatives  of  a  deceased  beneficiary 
of  money  benefits  which  may  have  accrued 
under  this  and  the  following  sections, 
between  the  date  of  the  last  quarterly 
payment  atid  the  date  of  death;  nor  may 
such  money  be  paid  to  the  Naval  Home  in 
cases  where  the  beneficiary  has  been  eared 
for  and  subsiBted  bv  that  Institution 
between  the  date  of  the  last  quarterly 
payment  and  the  date  of  death.  (1903) 
25' Op.  Atty.-Gen.  85. 


Sec.  4757.  [Serving  not  less  than  ten  years,  may  receive  -WhsSt  idd.] 

Every  disabled  person  who  has  served  in  the  Navy  or  Marine  Corps  as  an 
enlisted  man  or  as  an  appointed  petty  ofllcer,  or  botk,  for  a  period  not  less 
than  ten  years,  and  not  been  discharged  for  miscondnet,  may  apply  to 
the  Secretary  of  the  Navy  for  aid  from  tlie  surplus  income  of  the  naval 
pension-fund ;  and  the  Secretary  of  the  Navy  is  authorized  to  convene  a 
board  of  not  less  than  three  naval  officers,  one  of  whom  shall  l)e  a  surgeon, 
to  examine  into,  the  condition  of  the  applicant,  and  to  recommend  a  suitable 
amount  for  his  relief,  and  for  a  specified  time,  and  upon  the  approval  of 
such  recommendation  by  the  Secretary  of  the  Navy,  and  certificate  thereof 
to  the  Commissioner  of  Pensions,  the  amount  shall  be  paid  in  the  same 
manner  as  is  provided  in  the  preceding  section  for  .the  payment  to  persons 
disabled  by  long  service  in  the  Navy ;  but  no  allowance  so  made  shall  exceed 
the  rate  of  a  pension  for  full  disability  corresponding  to  the  grade  of  the 
applicant,  nor,  if  in  addition  to  a  pension,  exceed  one-fourth  the  rate  of 
such  pension.     [B,  S.] 

Act  of  March  2,  1867,  ch.  174,  14  Stat.  L.  516. 

This  section  was  amended  hy  the  A<Jt  of  Dec.  28, 1886,  oh.  a,  24  Stat.  L.  S53,  hy  insert- 
ing the  words  *'  or  as  an  appointed  petty  officer,  or  both,''  after  the  words  "  As  an 
enlisted  man." 

See  the  notes  to  the  preceding  R.  S.  sec.  4766. 
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Sec.  4758.  [Secretary  6t  Kavy  trustee  of  privateer  pension  fund.] 

The  Secretary  of  the  Navy  shall  be  trustee  of  the  privateer  pension-fund. 
[B.  8.] 

Act  of  July  10,  I8d2,  ch.  194,  4  Stat.  L.  572. 

For  R.  S.  sees.  4759,  4760,  relating  to  the  BOiiroe  and  diBposition  of  the  privateer 
pension  fund,  see  FluzE. 

Sec.  4761 .  [Wounded,  etc.,  privateersnien  to  be  placed  on  pension  list.] 

The  Secretary  of  the  Interior  is  required  to  place  on  the  pension-list,  under 
the  like  regulations  and  restrictions  as  are  used  in  relation  to  the  Navy  of 
the  United  States,  any  officer,  seaman,  or  marine,  who,  on  board  of  any 
private  armed  vessel  bearing  a  commission  of  letter  of  marque,  shall  have 
been  wounded  or  otherwise  disabled  m  any  engagement  with  the  erieniy, 
or  in  the  line  of  their  diity  as  o&cers,  seamen,  or  marines  of  siuch  private 
armed  vessel ;  allowing  to  the  captain  a  sum  not  exceeding  twenty  dollars 
per  month;  to  lieutenants  and  sailing-master  a  sum  not  exceeding  twelve 
dollars  each  per  month;  to  marine  officer,  boatswain,  gunner,  carpenter, 
master's  mate,  and  prize-masters,  a  sum  not  exceeding  ten  dollars  each  per 
month;  to  all  other  officers  a  sum  not  exceeding  eight  4ollars  each  per 
month,  for  the  highest  rate  of  disability,  and  so  in  proportion;  and  to  a 
seaman,  or  acting  as  a  marine,  the  sum  of  six  dollars  per  month,  for  the 
highest  rate  of  disability,  and  so  in  proportion;  which  several  pensions 
shall  be  paid  from  moneys  appropriated  for  the  payment  of  pensions. 
[B.  8.] 

Act  of  Feb.  13,  1813,  ch.  22,  2  Stiat.  L.  799;   Act  of  Aug.  2,  1813,  ch.  58,  3  Stat.  L.  86. 

Sec.  4762.  [Commanding  officers  of  privateers  to  enter  names,  etc., 
fn  a  jonnial.]  The  commanding  officer  of  every  vessel  having  a  commis- 
sion, or  letters  of  marque  and  reprisal,  shall  enter  in  his  journal  the  name 
and  rank  of  any  officer,  and  the  name  of  any  seaman,  who,  during  his  cruise, 
is  wounded  or  disabled,  describing  the  manner  and  extent,  as  far  as  practi- 
cable, of  such  wound  or  disability.    [JB.  8.] 

Act  of  Feb.  13,  1813,  ch.  22,  2  Stat.  L.  800. 


^C.  4763.  [Transcript  of  journals  to  be  transmitted  to  Secretary  of 
the  Navy.]  Every  collector  shall  transmit  quarterly  to  the  Secretary  of  the 
Navy  a  transcript  of  such  journals  as  may  have  been  reported  to  him,  so 
far  as  it  gives  a  list  of  the  officers  and  crew,  and  the  description  of  wounds 
and  disabilities,  the  better  to  enable  the  Secretary  to  decide  on  claims  for 
pensions.    [B.  8,] 

Act  of  Feb.  13,  1813,  ch,  22,  2  Stat.  L.  800. 

R.  S.  sec.  4704*    Ihis  section  was  as  folltiws : 

"  Sec.  4764.  Within  fifteen  days  immediately  preceding  the  fourth  day  of  March, 
June,  September,  and  December  in  eadi  year,  the  several  agents  for  the  payment  of 
pensions  shall  prepare  a  (quarterly  voucher  for  every  person  whose  pension  is  payable 
at  his  agency,  ana  transmit  the  same  by  mail,  directed  to  the  address  of  the  pensioner 
named  in  such  voucher,  who,  on  or  after  the  fourth  day  of  March,  June,  September, 
afid  December  next  succeeding  the  date  of  such  voucher,  may  execute  and  return  the 
same  to  the  agency  at  which  it  was  prepared,  and  at  which  the  pension  of  mxch  person 
is  due  and  payable." 

Act  of  July  8,  1870,  oh.  225,  10  Stat.  L.  193. 
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It  was  superseded  by  the  repeal  of  the  provisionB  authorizing  pension  agencies  and 
tile  abolition*  of  such  agencies,  by  the  Act  of  Aug.  17,  1912,  ch.  301,  infra,  p.  1113. 

Said  Act  also  superseded  provisions  of  the  Act  of  March  3,  1891,  ch.  548,  |  2,  26 
Btat.  L.  1082,  amending  R.  S.  sec.  4764  in  certain  particulars. 

Said  Act  also  superseded  the  Act  of  March  1,  1889,  ch.  332.  25  Stat.  L.  782;  the 
Act  of  Aug.  23,  1894,  ch.  319,  28  Stat.  L.  499,  and  the  Act  of  June  26,  1910,  ch.  418, 
36  Stat.  L.  848,  which  prescribed  tlie  officers  authorized  to  administer  oaths  to  pen- 
oioners  and  witnesses  in  the  execution  of  their  youchera. 

It  has  been  said  that  the  superseded  United  States  commissioners  are  not 
Act  of  March  1,  1889,  ch.  332,  25  Stat.  L.  required  to  administ€fr  oaths  to  pensioners 
782,  with  reference  to  administering  oa'ths  and  their  witnesses  in  the  execution  of 
to  pensioners  free  of  charge,  only  applies  pension  vouchers  free  of  charge.  Pen- 
to  the  officers  authorized  to  administer  sions  —  United  States  Com'rs,  (1898)  22 
oaths  at  the  time  of  the  passage  of  that  Op.  Atty.-Gen.  86. 
Act.  Pensions  —  United  States  Com'rs, 
(1898)    22  Op.  Atty.-Gen.  86. 

R,  S.  sec.  4765.     This  section  was  as  follows: 

"Sec.  4765.  Upon  the  receipt  of  such  voucher,  properly  executed,  and  the  identity 
of  the  pensioner  being  established  and  proved  in  the  manner  prescribed  by  the  Secre- 
tary of  the  Interior,  the  agent  for  the  payment  of  pensions  shall  immediately  draw  his 
check  on  the  proper  assistant  treasurer  or  designated  depositary  of  the  United  States 
for  the  amount  due  such  pensioner,  payable  to  his  order,  and  transmit  the  same  by 
mail,  directed  to  the  address  of  the  pensioner  entitled  thereto;  but  any  pensioner  may 
be  required,  if  thought  proper  by  the  Commissioner  of  Pensions,  to  appear  personally 
and  receive  his  pension.*' 

Act  of  July  8,  1870,  ch.  226,  16  Stat.  L.  194. 

It  was  superseded  by  the  Act  of  Aug.  17,  1912,  ch.  301,  infray  p.  1113.  See  the 
notes  to  R.  S.  sec.  4764,  set  out  in  the  preceding  note. 
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Sec.  4766.  [Payment  of  pensions — te  •  pensioners  only — in  case  of 
disabilities  -^  when  in  cash — in  case  of  desertion  of  family,  or  in  Soldiers* 
Home  —  widow's  right  to  pension  genersJly.]  Hereafter  no  pension  slutll 
be  paid  to  any  person  other  than  the  pensioner  entitled  thereto,  nor  other- 
wise than  according  to  the  provisions  of  this  title ;  and  no  warrant,  power 
of  attorney,  or  other  paper  executed  or  purporting  to  be  exeeujted  by  any 
pensioner  to  any  attorney,  claim  agent,  broker,  or  other  person  shall  be 
recognized  by  any  agent  for  the  payment  of  pensions,  nor  shall  any  pension 
be  paid  thereon ;  but  the  payment  to  persons  laboring  under  legal  disabil- 
ities may  be  made  to  the  guardians  of  such  persons  in  the  manner  herein 
prescribed,  and  pensions  payable  to  persons  in  foreign  countries  may  be 
made  according  to  the  provisions  of  existing  laws :  Provided,  That  in  case 
of  an  insane  invalid  pensioner  having  no  guardian,  but  having  a  wife  or 
diildreii  dependent  upon  him  (the  wife  being  a  woman  of  good  character), 
the  Commissioner  of  pensions  is  hereby  authorized,  in  his  discretion,  to 
cause  the  pension  to  be  paid  to  the  wife,  upon  her  properly-executed 
voucher,  or  in  case  there  is  no  wife,  to  the  guardian  of  the  children,  upon 
the  properly-executed  voucher  of  such  guardian,  and  in  like  manner  to 
cause  the  pension  of  invalid  pensioners  who  are  or  may  hereafter  be  impris- 
oned as  punishment  for  offenses  against  the  laws  to  be  paid  while  so 
imprisoned  to  their  wives  or  the  guardians  of  their  children.  And  pensions 
to  Indian  pensioners  residing  in  the  Indian  Territory  may  be  paid  in  per- 
son by  the  pension  agent,  upon  a  suitable  voucher,  at  some  convenient  point 
in  said  Territory,  which,  together  with  the  form  and  manner  of  identifica- 
tion of  the  pensioners,  may  be  prescribed  by  the  Secretary  of  the  Interior; 
such  payments  to  be  made  in  standard  silver,  at  least  once  in  each  current 
year.    And  payments  in  person  shall  be  made  to  the  pensioner,  in  cash,  by 
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the  pension  agent  whenever  in  the  discretion  of  the  Commissioner  of  Pen- 
sions such  personal  payment  shall  be  by  him  deemed  necessary  or  proper 
to  secure  to  the  pensioner  his  rights ;  and  the  necessary  and  actual  expenses 
of  such  pension  agent  in  making  such  payments  shall  be  paid  by  the  Secre- 
tary of  the  Interior  upon  properly-executed  vouchers,  out  of  the  contingent 
fund  appropriated  for  the  use  of  the  Pension  Office.  The  Commissioner 
of  Pensions  may,  when  in  his  judgment  it  shall  be  deemed  necessary  or 
proper,  visit  in  person,  for  the  purpose  of  examination  and  inspection, 
or  may  send  any  one  or  more  of  the  oflBcers  of  his  bureau  for  that  purpose, 
any  of  the  pension  agencies  or  medical  examining  boards  or  surgeons ;  and 
the  necessary  actual  expenses  of  such  visits  shall  be  paid  by  the  Secretary 
of  the  Interior,  upon  properly  executed  vouchers,  out  of  the  contingent  fund 
of  said  bureau. 

Provided  further,  That  in  case  a  resident  pensioner  of  the  United  States 
shall  for  a  period  of  over  six  months  desert  his  lawful  wife,  she  being  a 
woman  of  good  moral  character  and  in  necessitous  circumstances,  or,  if  he 
have  no  lawful  wife,  shall  desert  his  legitimate  minor  child  or  children 
under  sixteen  years  of  age,  or  his  permanently  helpless  and  dependent 
child,  the  Commissioner  of  Pensions  is  hereby  directed,  upon  being  satisfied 
by  competent  evidence  of  such  desertion,  to  cause  one-half  of  the  pension 
due  or  to  become  due  said  pensioner  during  the  continuance  of  such  deser- 
tion to  be  paid  to  the  wife,  or  in  ease  there  is  no  wife,  to  the  legal  guardian 
of  the  child  or  children :  Provided  further,  That  when  a  soldier  or  sailor 
enters  into  a  State  home  for  soldiers  or  sailors  as  an  inmate  thereof,  one- 
half  of  his  pension  accruing  during  his  residence  therein  shall  be  paid  to 
liis  wife,  she  being  a  woman  of  good  moral  character  and  in  necessitous 
circumstances,  or  if  there  be  no  wife,  then  to  his  child  or  children  under 
sixteen  years  of  age,  or  his  permanently  helpless  and  dependent  child,  if 
any,  unless  such  wife  and  children  shall  also  be  inmates  of  the  same  institu- 
tion or  of  some  home  provided  for  the  wives  and  children  of  soldiers  and 
sailors:  Provided  further,  That  if  any  such  pensioner  is  or  shall  become 
an  inmate  of  a  National  Soldiers'  Home  one-half  of  the  pension  drawn  in 
his  behalf  or  to  which  he  may  become  entitled  during  his  residence  therein 
shall  be  paid  by  the  treasurer  of  that  institution  to  such  pensioner's  wife, 
she  being  in  necessitous  circumstances  and  a  woman  of  good  moral  character, 
or,  if  there  be  no  wife,  to  the  legal  guardian  of  the  minor  child  or  children, 
or  the  permanently  dependent  and  helpless  child  or  children  of  such  pen- 
sioner, on  the  order  of  the  Commissioner  of  Pensions:  Provided  further. 
That  hereafter  no  pension  under  any  law  of  the  United  States  shall  be 
granted,  allowed,  or  paid  to  the  widow  of  a  soldier,  sailor,  officer,  naval  or 
military,  marine,  marine  officer,  or  any  other  male  person  entitled  to  a  pen- 
sion under  any  law  of  the  United  States,  unless  it  shall  be  proved  and  estab- 
lished that  the  marriage  of  such  widow  to  the  soldier,  sailor,  officer,  marine, 
or  other  person  on  account  of  whose  service  the  pension  is  asked,  was  duly 
and  legally  contracted  and  entered  into  prior  to  the  passage  of  this  Act,  or 
unless  such  wife  shall  have  lived  and  cohabited  with  such  soldier,  sailor, 
officer,  marine,  marine  officer,  or  other  person  continuously  from  the  date  of 
the  marriage  to  the  date  of  his  death,  or  unless  the  marriage  shall  take  place 
hereafter  and  prior  to  or  during  the  military  or  naval  service  of  the  soldier, 
sailor,  officer,  marine,  or  other  person  on  account  of  whose  service  the  pen- 
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sion  is  asked  or  claimed.  This  proviso  shall  not  apply  to  or  affect  the  ^idow 
of  any  soldier,  sailor,  marine,  officer,  or  marine  officer  serving  or  who  has 
served  in  the  war  between  the  United  States  and  the  Kingdom  of  Spain. 

In  all  cases  the  questions  of  desertion,  entrance  into  a  home,  necessitous 
circumstances,  and  of  good  moral  character  shall  be  ascertained  and  deter- 
mined by  the  Commissioner  of  Pensions  under  such  rules  and  regulations  as 
he  shall  prescribe,  and  the  treasurers  or  governors  of  the  several  soldiers' 
and  sailors'  homes  shall  be  advised  of  such  action  from  time  to  time.  [R.  8,] 

This  section  was  amended  to  read  as  above  by  the  Acts  of  Aug.  8,  1882,  ch.  469,  22 
Stat.  L.  373,  and  March  3,  189f),  ch.  460,  30  Stat.  L.  1379.  The  amendment  of  Aug.  8, 
1882,  substituted  for  the  section  as  originally  enacted  the  provisions  of  the  first  para- 
graph above  set  out.  The  amendment  of  SuLrch  8,  1890,  added  the  additi<Mial  provi- 
sions beginning  with  the  words  *'  Provided  further,  that  in  case  a  resident  pensioiier,'' 
etc.,  and  running  to  the  close  of  the  section  as  above  given. 

The  section  was  originally  as  foUows: 

"  Seo.  4766.  Hereafter  no  pension  shall  be  paid  to  any  person  other  than  the  pen- 
sioner entitled  tliereto,  nor  otherwise  than  according  to  the  provisions  of  this  Title, 
and  no  warrant,  power  of  attorney,  or  other  paper  executed  or  purporting  to  be  executed 
by  any  pensioner  to  any  attorney,  claim-agent,  brewer,  or  other  person,  shaU  be  recog- 
nised  by  any  agent  for  the  payment  of  pensions,  nor  shaU  any  pension  be  paid  thereon. 
But  payment  to  persons  laboring  under  legal  disabilities  may  be  made  to  the  guardians 
of  such  persons  in  the  manner  nerein  prescribed;  and  pensions  payable  to  persons  in 
foreign  countries  may  be  made  according  to  the  provisions  of  existing  laws."  Act  of 
Julv  8,  1870,  ch.  225,  16  Stat.  L.  194. 

The  provisions  in. the  text  relating  to  pension  agencies  were  superseded  by  the  repeal 
of  the  provisions  authorizing  such  agencies  by  the  Act  of  Aug.  It,  1912,  dh.  301,  infra, 
p.  1113. 

The  references  in  the  text  to  the  "  Indian  Territory  *'  were  superseded  by  the  admis- 
sion of  said  territory  as  a  part  of  the  state  of  Oklahoma  by  the  Act  of  June  16,  1906, 
ch.  3335,  34  Stat.  L.  267.    See  Statbb. 

By  the  Act  of  March  14,  1898,  ch.  60,  infra,  p.  1100,  it  was  provided  that  no  pensions 
should  be  paid  upon  power  of  attorney  from  pensioners  residing  in  foreign  countries, 
thereby  in  effect  repealing  the  part  of  tne  text  relating  to  that  matter. 


Effect  on  other  statutes. —  This  section, 
providing  that  pension  money  shall  be 
paid  to  the  pensioner  only,  is  not  in  con- 
flict with  R.  S.  sec.  5485,  infra,  p.  1055, 
wrongfully  withholding  pension  money 
from  the  pensioner,  as  it  must  be  pre- 
sumed that  it  was'  the  intention  that  if 
under  any  circumstances  while  a  person 
was  instrumental  in  prosecuting  a  claim 
or  pension,  the  money  of  a  pensioner  came 
into  his  hands  and  he  unlawfully  with- 
held it,  he  would  be  subjected  to  punish- 


ment.     U.   S.   V,   CJonnally,    (D.   C.   Ind. 
1880)  1  Fed.  779. 

Right  of  action  on  agent's  bond  for  un- 
lawful payment.-^A  payment  by  an  agent, 
in  violation  of  the  statute,  tp  a  jjerson 
other  than  the  pensioner,  does  not  give  to 
the  pensioner  a  right  of  action  on  the 
agent's  bond,  nor  against  him^  personally, 
if  such  payment  was  authorized  by  the 
pensioner,  though  it  is  otherwise  if  such 

gayment   was   unauthorized.     Hughea  v. 
lotton,   (1878)    15  Bush   (Ky.)   696. 


R.  S.  sees.  4767-4769.    These  sections  were  as  follows: 

"  Sec.  4767.  The  Secretary  of  the  Interior  shall  cause  suitable  blanks  for  the  voudi* 
ers  mentioned  in  section  forty-seven  hundred  and  sixty-four  to  be  printed  and  dis- 
tributed to  l^e  agents  for  the  payment  of  pensions,  upon  which  he  shall  cause  d  note  to 
be  printed  informing  pensioners  of  the  fact  that  hereafter  no  pension  will  be  paid,  except 
upon  the  vouchers  issued  as  herein  directed." 

Act  of  July  8,  1870,  ch.  225,  16  Stat.  L.  194. 

"Sec.  4768.  The  Commissioner  of  Pensions  shall  forward  the  certificate  of  pension, 
granted  in  any  case,  to  the  agent  for  paying  pensions  where  sucli  certificate  is  made 
payable,  and  at  the  same  time  forward  therewith  one  of  the  articles  of  agreement  filed 
mthe  case  and  approved  by  the  Commissioner,  setting  forth  the  fee  agreed  upon 
between  the  claimant  and  the  attorney  or  agent,  and  where  no  agreement  is  on  file,  as 
hereinbefore  provided,  he  shall  direct  that  a  fee  of  ten  dollars  only  be  paid  the  agent  or 
attorney." 

Act  of  July  8,  1870,  ch.  225,  16  Stat.  L.  196. 

This  section  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  262,  by 
striking  out  after  the  words  "  shall  forward  the  certificate  of  *  the  word  *'  pensions,^ 
and  inserting  in  lieu  thereof  the  word  *•  pension,"  as  above  given. 

'*  Sec.  4769.  It  shall  be  the  duty  of  the  agent  paying  such  pension  to  deduct  from  the 
amount  due  the  pensioner  the  amount  of  fee  so  agreed  upon  or  directed  by  the  Com- 
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missioner  to  be  paid  where  no  agreement  ie  filed  and  approved,  and  to  forward  or  cause 
to  be  forwarded  to  the  agent  or  attorney  of  record  named  in  such  agreement,  or,  in  case 
there  is  no  agreement,  to  the  agent  prosecutinjg;  the  case,  the  amount  of  the  proper  fee, 
deducting  therefrom  the  sum  of  thirty  cents  m  payment  of  his  services  in  forwarding 
the  same.'' 

Act  of  July  8,  1870,  ch.  225,  16  Stat.  L.  193. 

These  sections  were  superseded  by  the  repeal  of  the  provisions  authorizing  pension 
agencies  and  the  abolition  of  such  agencies  by  the  Act  of  Aug.  17,  1912,  eh.  301,  iti/ra, 
p.  1113. 


The  provisions  of  the  Revised  Statutes 
giving  the  thirty  cents  in  payment  for 
services  named  were  expressly  repealed  by 
the  Act  of  June  14,  1878,  ch.  188,  20 
Stat.  L.  112.  "They  could  not  be  re- 
vived by  the  implied  repeal  of  this  latter 
Act  (R.  S.  sec.  12),  [eee  Statuctb]  nor 
can  it  be  resjsonably  said  that  there  was 
intended  to  be  an  express  recognition  of 


the  right  to  this  allowance  or  payment, 
because,  as  claimed  in  the  two  Acts  sub- 
sequent to  the  repealing  act,  section  4769 
is  referred  to  in  express  words;  else  there 
is  no  force  in  the  words  'in  lieu  of  the 
percentage,  fees,  pay,  and  allowances  now 
allowed  by  law.'"  Fees  of  Pension 
Agents,   (18S5)    18  Op.  Attj.-Qea.  21^1. 


R.  S.  sees.  4770~4773-    These  sections  were  as  follows: 

"  SEa  4770.  In  place  of  original  checks  issued  for  pensions,  when  lost,  stolen,  or 
destroyed,  disbursing  officers  and  agents  of  the  United  States  are  authorised,  after  the 
expiration  of  six  months  from  the  date  of  such  diecks,  to  iesne  duplicate  chedcs,  and 
the  Treasurer,  assistant  treasurers,  and  designated  depositaries  of  the  United  States 
are  directed  to  pay  suc^  checks,  drawn  in  pursuance  of  law  by  such  officers  or  agents, 
upon  notice  and  proof  of  the  loss  of  the  original  checks,  under  such  regulations  in 
regard  to  their  issue  and  payment,  and  upon  the  execution  of  such  bonds,  with  sureties, 
to  iifdemnify  the  United  States,  as  the  Secretary  of  the  Treasury  may  prescribe.  But 
this  section  shall  not  apply  to  any  check  exceeding  in  amount  the  sum  of  five  hundred 
dollars.*'    Act  of  April  19,  1871,  ch.  JO,  17  Stat.  L.  4. 

This  section  was  directly  repealed  by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.^  2ff2, 
which  provided  that  "  Section  forty-seven  hundred  and  seventy  is  struck  out.^' 

"  Sec.  4771.  In  all  cases  of  application  for  the  payment  oi  pensions  to  invalid  pen- 
sioners to  the  fourth  day  of  September  of  a3a  odd  year,  the  certificate  of  aa  examining 
surgeon  duly  appointed  by  the  Commissioner  of  Pensions,  or  of  a  sui^eon  of  the  Army 
or  Navy,  stating  the  ccmtinuance  of  the  disability  for  which  the  pension  was  orisinally 
Chanted,  describing  it,  and  the  degree  of  such  disability  at  the  tune  of  making  tibe  cer- 
tificate, shall  be  required  to  accompany  the  vouchers,  and  a  duplicate  thereoi  shall  be 
filed  in  the  office  of  the  Oommissioner  of  Pensions ;  and  if  in  a  case  of  continued  dis- 
ability it  shall  be  stated  at  a  d^ree  below  that  for  which  the  pension  was  originally 
granted,  or  was  last  paid,  the  pensioner  shall  only  be  paid  for  the  quarter  then  due  at 
the  rate  stated  in  the  certiflca£s.  But  where  the  pension  was  originally  granted  for  a 
disability  in  consequence  of  tiie  loss  of  a  limb,  or  other  essential  portion  of  the  body, 
or  for  other  cause  which  oannot,  either  in  whole  or  in  part,  be  removed,  or  when  a 
disability  is  certified,  by  competent  examining  surgeons,  to  the  satisfaction  of  the  OoaX' 
sioner  of  Pensions,  to  have  become  permanent  in  a  degree  equal  to  the  whole  rate  of 
pension,  the  above  certificate  shAll  not  be  necessary  to  entitle  the  pensioner  to  pay- 
ment."   Act  of  March  3,  1873,  ch.  234,  17  Stat.  I/.  576. 

''  Sbc.  4772.  Nothing  in  the  preceding  section  ^all  be  construed  to  prevent  the  Oom- 
missioner of  Pensions  from  requiring  a  more  frequent  eoaunination,  if,  in  his  judgment, 
it  is  necessary."    Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  576. 

*'  Sec.  4773.  The  biennial  certificate  to  two  unappointed  civil  surgeons  shall  not  be 
accepted  in  any  ease,  except  upon  satisfactory  evidence  that  an  examination  by  a  oom- 
miaeioned  or  duly  appointed  surgeon  is  impracticable."  Act  of  July  4,  1864,  ch.  247, 
13  Stat.  L.  387. 

These  sections  4771-4773  were  repealed  by  the  Act  of  June  21,  1879,  ch.  34,  |  3, 
infra,  p.  1073. 

JL  S.  sec.  4774.    This  section  was  as  follows: 

"6]ia  4774.  The  Gonttnissioner  of  Pensions  is  autboriMd  to  organize,  at  his  discre- 
tion, boards  of  examining  surgeons,  not  to  exceed  three  members,  and  each  member  of 
a  board  thus  organised  who  is  actually  present  and  makes,  in  connection  with  otlier 
members  or  member,  an  ordered  or  periodical  examination,  shaU  be  entitled  to  the 
fee  of  one  dollar,  on  the  receipt  oi  a  proper  certificate  of  such  examinaticm  by  the 
OMDmissioner  of  Pensions."    Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  676. 

It  was  superseded  by  the  Act  of  July  25,  1882,  eh.  349,  f  4,  mfr;  p.  1976. 

■ 

Sec.  4775.  [Special  exuninatiaii,]  Examining  sa[r]geoiis  duly 
appointed  by  the  Commissioner  of  Pensions,  and  such  other  qualified  sur- 
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geons  as  may  be  employed  in  tlie  Pension-Office,  may  be  required  by  him, 
from  time  to  time,  as  he  deems  for  the  interests  of  the  Government,  to  make 
special  examinations  of  pensioners,  or  applicants  for  pension,  and  such 
examination  shall  have  precedence  over  previous  examinations,  whether 
special  or  biennial ;  but  when  injustice  is  alleged  to  have  been  done  by  an 
examination  so  ordered,  the  Commissioner  of  Pensions  may,  at  his  discre- 
tion, select  a  board  of  three  duly  appointed  examining  surgeons,  who  shall 
meet  at  a  place  to  be  designated  by  him,  and  shall  review  such  cavses  as  may 
be  ordered  before  them  on  appeal  from  any  special  examination,  and  the 
decision  of  such  board  shall  be  final  on  the  question  so  submitted  thereto, 
provided  the  Commissioner  approve  the  same.  The  compensation  of  each  of 
such  surgeons  shall  be  three  dollars,  and  shall  be  paid  out  of  any  appro- 
priations made  for  the  payment  of  pensions,  in  the  same  manner  as  the 
ordinary  fees  of  appointed  surgeons  are  or  may  be  authorized  to  be  paid. 
[R,  S.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  676. 
R.  S.  sec.  4776i  is  given  supra,  p.  1008, 


Reason  for  authority  of  Commissioner 
of  Pensions. — The  authority  conferred  on 
the  Commissioner  of  Pensions  by  tlie  first 
clause  of  this  section  was  evidently  given 
for  the  .purpose  of  guarding  against  a 
fraud  or  mistake  in  the  examinations  of 
pensions.  Graham  v.  U.  S.,  (1894)  29 
Ct.  CI.  404. 


What  surgeons  may  be  appointed. — 
This  clearly  means  that  the  board  selected 
shall  be  from  the  duly  appointed  examin- 
ing surgeons  outside  of  the  pension  •office, 
and  not  from  the  qualified  surgeons  who 
may  be  employed  in  the  pension  office. 
Graham  v.  U.  S.,  (1894)  29  Ct.  CL  404. 


Sec.  4777.  [Appointment  of  civil  examining  surgeons.]  The  Commis- 
sioner of  Pensions  is  empowered  to  appoint,  at  his  discretion,  civil  surgeons 
to  make  the  periodical  examiniations  of  pensioners  which  are  or  may  be 
required  by  law,  and  to  examine  applicants  for  pension,  where  he  deems  an 
examination  by  a  surgeon  appointed  by  him  necessary ;  and  the  fee  for  such 
examinations,  and  the  requisite  certificates  thereof  in  duplicate,  including 
postage  on  such  as  are  transmitted  to  pension-agents,  shall  be  two  dollars, 
which  shall  be  paid  by  the  agent  for  paying  pensions  in  the  district  within 
which  the  pensioner  or  claimant  resides,  out  of  any  money  appropriated  for 
the  payment  of  pensions,  under  such  regulations  as  the  Commissioner  of 
Pensions  may  prescribe.    [B.  8,] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  576. 


Nature  of  office  of  civil  surgeon. — '*  The 
surgeon  is  only  to  act  when  called  on  by 
the  Commissioner  of  Pensions  in  some 
special  ease,  as  when  some  pensioner  or 
claimant  of  a  pension  presents  himself  for 
examination.  He  may  make  fifty  of  these 
examinations  in  one  year,  or  none.  He  is 
required  to  keep  no  place  of  business  for 
the  public  use.  He  gives  no  bond  and 
takes  no  oath  unless  by  some  order  of 
the  Commiasioner  of  Pensions  of  which  we 
are  not  advised.  No  regular  appropria- 
tion is  made  to  pay  his  compensation, 
■which  is  two  dollars  for  every  certificate 
of  examination,  but  it  is  paia  out  of  the 
money  appropriated  for  paying  pensions 
in  his  district,  under  regulations  to  be 
prescribed  by  the  commissioner.     He  is 


but  an  agent  of  the  oommissioner,  ap- 
pointed by  him  and  removable  by  him  at 
his  pleasure,  to  procure  information 
needed  to  aid  in  the  performance  of  his 
own  ofiScial  duties.  He  may  appoint  one 
or  a  dozen  persons  to  do  the  same  thins. 
The  compensation  may  amount  to  five  dol- 
lars or  five  hundred  dollars  per  annum." 
U.  S.  t\  Germaine,  (1878)  99  U.  S.  506, 
25  U.  S.  (L.  ed.)  482. 

An  officer  of  United  States. —  Civil  sur- 
geons, appointed  by  the  Commissioner  of 
Pensions  under  R.  &  sec.  4777,  are  not 
officers  of  the  United  States.  U.  S.  r. 
Germaine,  (1878)  99  U.  S.  508,  26  U.  S. 
(L.  ed.)  482.  See  also  Auffmordt  v, 
Hedden,  (1890)  137  U.  S.  310,  11  S.  Ct 
103,  34  U.  S.   (L.  ed.)   674. 
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R.  S.  sec.  4778.    This  section  waa  as  follows : 

"  Sec.  4778.  The  President  is  authorized  to  appoint,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  all  pension-agents,  who  shall  hold  their  respective  offices  for  the 
term  of  four  years,  unless  sooner  removed  or  suspended,  as  provided  by  law,  and  irntil 
their  successors  are  appointed  and  qualified." 

Act  of  Feb.  5,  1867,  ch.  32,  14  Stat.  L.  3W ;  Act  of  March  2,  1867,  ch.  154,  14  Stat.  L. 
430;   Act  of  April  6,  1869,  ch.  10,  16  Stat.  L.  6,  7. 

It- was  repealed,  to  take  effect  after  Jan.  31,  1913,  bv  an  Act  of  Aug.  17,  1912,  ch. 
801,  $  1,  infra,  p.  1113. 

Said  repealing  Act  thereby  superseded  an  Act  of  March  8,  1878,  ch.  25,  20  Stat.  L.  26, 
which  had  amended  K.  S.  sec.  4778,  and  an  Act  of  June  30,  1890,  ch.  639,  26  Stat.  L. 
188,  providing  for  agents  in  case  of  sickness  or  unavoidable  absence  of  any  pension 
agent  from  his  office. 

Construction. —  For    decisions    constru-  Atty.-Gen.  214;    (1890)    19  Op.  Atty.-Gen. 

ing    these    repealed   and    superseded    pro-  681;   (1891)  20  Op.  Atty.-Gen.  178;  U.  S. 

visions  see  (1872)   14  Op.  Atty.-Gen.  147;  v.  White,  (1851)  Taney  152,  28  Fed.  Gas. 

(1877)     15    Op.    Attv.-Gen.    246;     (1S82)  No.  16,684. 
17    Op.   Atty.-Gen.    339;    (1888)    19   Op. 

R.  S.  sec.  4779.    This  section  was  as  follows: 

**  Sec,.  4779.  All  pension- agents  shall  give  bond,  with  good  and  sufficient  sureties,  for 
such  amount  and  in  such  form  as  the  Secretary  of  the  Interior  may  approve." 

Act  of  Feb.  6,  1867,  ch.  32,  14  Stat.  L.  391. 

It  was  superseded  by  the  Act  of  Aug.  17,  1912,  ch.  301,  §  1,  infra,  p.  1113,  which 
repealed  the  provisions  authorizing  the  establishment  of  pension  agencies  and  provided 
that  such  agencies  should  be  abolished. 

R.  S.  sec.  4780.     This  section  was  as  follows: 

**  Sec.  4780.  The  President  is  authorized  to  establish  agencies  for  the  payment  of 
pensions  wherever,  in  his  judgment,  the  public  interests  and  the  convenience  of  the 
pensioners  require ;  but  the  number  of  pension-agencies  in  anv  State  or  Territory  shall 
m  no  case  be  increased  hereafter  so  ae  to  exceSi  three,  and  no  such  agency  shall  be 
established  in  addition  to  those  now  existing  in  any  State  or  Territory  in  which  the 
whole  amount  of  pensions  paid  during  the  fiscal  year  next  preceding  shall  not  have 
exceeded  the  sum  of  five  hundred  thousand  dollars.*' 

Act  of  Feb.  5,  1867,  ch.  32,  14  Stat.  L.  391. 

It  was  repealed  by  an  Act  of  Aug  17,  1912,  ch.  301,  S  1»  w/ra,  p.  1113.  Said 
Act  also  superseded  an  Act  of  June  30,  1890,  ch.  639,  26  Stat.  L.  189,  which  provided 
that  rooms  for  agencies  should  be  set  apart  in  public  buildings. 

R.  S.  sera.  4781,  4782.     These  sections  were  as  follows: 

"  Sec.  4781.  Agents  for  paying  pensions  shall  receive  two  per  centum  on  all  dis- 
bursements made  by  them  to  pensioners.  There  shall  be  allowed,  however,  over  and 
above  such  compensation,  to  every  pension -agent  .disbursing  fifty  thousand  dollars 
annually,  not  exceeding  five  hundred  dollars  a  year  for  clerk-hire,  office-rent,  and  office- 
expenses;  to  every  agent  disbursing  one  hundred  thousand  dollars  annually,  not  exceed- 
ing seven  hundred  and  fifty  dollars  a  year;  and  for  every  fifty  thousand  dollars  addi- 
tional not  exceeding  two  hundred  and  fifty  dollars  a  year,  for  like  purposes.  But  in 
no  case  shall  the  aggregate  amount  of  compensation  to  any  one  agent,  paying  both 
Army  and  Xavv  pensions,  exceed  four  thousand  dollars  a  year."  Act  of  Feb.  20,  1847, 
ch.  13,  9  Stat.  L.  127;  Res.  No.  70  of  July  17,  1868,  12  Stat.  L.  629;  Act  of  June  30, 
1864,  ch.  183,  13  Stat.  L.  325. 

*'  Sec.  4782.  In  addition  to  the  compensation  allowed  in  this  Title,  each  pension- 
agent  shall  be  allowed,  a*  full  compensation  for  all  service,  including  postage  required 
by  the  provisions  of  sections  forty-seven  hundred  and  sixty-four  and  forty-seven  hun- 
dred and  sixty-five,  the  sum  of  thirty  cents,  and  no  more,  for  each  voucher  prepared 
and  paid  bv  him,  which  amount  shall  be  paid  by  the  United  States.'*  Act  of  July  8, 
1870,  ch.  225,  16  Stat.  L.  191. 

Both  sections  were  superseded  by  an  Act  of  June  14,  1878,  ch.  188,  20  Stat.  L.  112, 
which  was  in  turn  superseded  by  the  Act  of  July  4,  1884,  ch.  181,  23  Stat.  L.  99,  and 
the  Act  of  March  3,  1885,  ch.  340,  23  Stat.  L.  362.  These  Acts  were  superseded  by  the 
Act  of  Aug.  17,  1912,  ch.  301,  section  1  of  which,  infra,  p.  1113,  repealed  the  provi 
aions  authorizing  the  establishment  of  pension  agencies,  and  provided  that  such 
agencies  should  be  abolished.  Said  repealing  Act  also  supersedecf  a  provision  of  the 
Act  of  March  4,  1909,  ch.  302,  35  Stat.  L.  1058  (provisions  similar  to  which  had 
appeared  in  prior  Acts),  relating  to  the  apportionment  of  clerk-hire. 

Sec.  4783.  JPenaltj  for  embesBlement,  etc.,  by  guardian.]  Every  guard- 
ian, conservator,  curator,  committee,  tutor,  or  other  person  having  charge 
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and  custody  in  a  fiduciary  capacity  of  the  pension  of  his  ward,  who  shall 
embezzle  the  same  in  violation  of  his  trast,  or  fraudulently  convert  the  same 
to  his  own  use,  shall  be  punished  by  fine  not  exceeding  two  thousand  dollars 
or  imprisonment  at  hard  labor  for  a  term  not  exceeding  five  years,  or  both, 
at  the  discretion  of  the  court.    [JB.  8.] 

This  section  was  amended  to  read  as  above  by  the  Act  of  Feb.  10,  1891,  ch.  130,  26 
Stst.  L.  746.    It  originally  read  as  follows : 

"Sec.  4783.  Every  guardian  having  the  charge  and  custody  of  the  pension  of  his 
ward  who  embezzles  the  same  in  violation  of  his  tnwt,  or  fraudulently  converts  the 
same  to  his  own  use,  shall  be  punished  by  fine  not  exceeding  two  thousand  dollars 
or  imprisonment  at  hard  labor  for  a  term  not  exceeding  five  years,  or  both."  Act  of 
March  3,  1873,  ch.  234,  17  Stat.  L.  576. 

R.  S.  sec.  5486  was  as  follows: 

"SEa  5486.  If  anv  guardian  having  the  charge  and  custody  of  the  pension  of  his 
ward  shall  embezzle  the  same  in  violation  of  his  trust,  or  fraudulently  convert  the  same 
to  his  own  use,  he  shall  be  punished  by  fine  not  exceeding  two  thousand  dollars,  or 
imprisonment  at  hard  labor  lor  a  term  not  exceeding  five  years,  or  both,  at  the  dis- 
cretion of  the  coturf    Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  575. 

It  was  amended  by  Act  of  Feb.  10,  1891,  ch.  130,  26  Stat.  L.  746,  to  read  the  same 
as  R.  8.  sea  4788  as  amended  by  said  Act. 

Constitutional  power  of  Congress. — Con-  an  offense  against  the  United  States  and 

gress  has  under  the  Constitution  power  to  to   vest  the  proper   Circuit   Court  with 

aeclare  that  the  embezzlement  or  fraud-  jurisdiction  to  tr^'  and  punish  him  there- 

ulent   conversion    to   his   own   use   by   a  for.     U.  S.  V,  Hall,   (1879)   98  IT.  S.  343, 

guardian  of  the  money  which  he,  on  be-  25  U.  S.   (L.  cki.)   180.    See  also  U.  S.  r. 

half  of  his  wards,  has  received  from  the  McCready,   (W.  D.  Tenn.   1882)    11  Fed. 

government  as  a  pension  due  to  them,  is  225. 

R.  S.  sec  4784.    This  section  was  as  follows: 

''  Sbc.  4784.  Agents  for  the  paj^ment  of  pensions,  and  any  clerks  appointed  by  them 
and  designated  in  writing  for  that  purpose,  which  demgnation  shall  be  returned  to  and 
filed  in  the  office  of  the  Commissioner  of  Pensions,  are  required,  without  any  fee  there- 
for, to  take  and  certify  the  aifidavits  of  all  pensioners  and  their  witnesses  who  nmy 
personally  appear  before  them  for  that  purpose,  in  which  case  the  check  for  the  pension, 
when  due  and  payable,  shall  be  ^ven  direct  to  the  hand  of  the  party  entitled  thereto, 
if  desKred,  aad  not  mailed  to  his  address  as  required  by  section  forty-seven  hundred 
and  sixty-five."    Act  of  July  8,  1870,  ch.  225,  16  Stat.  L.  194. 

It  was  directly  repealed  by  Act  of  March  23,  1896,  ch.  66,  29  Stat.  L.  74,  which  can- 
tains  nothing  but  the  repealing  provision. 

Sec.  4785.  [Fees  of  attorney  for  prosecuting  claims.]  No  agent  or  attor- 
ney or  otiier  person  shall  demand  or  reeeiye  any  other  compensation  for  his 
services  in  prosecuting  a  claim  for  pension  or  bounty  land  than  such  as  the 
Commissioner  of  Pensions  shall  direct  to  be  paid  to  him,  not  exceeding 
twenty-five  dollars;  nor  shall  such  agent,  attorney  or  other  person  demand 
or  receive  such  compensation,  in  whole  or  in  part,  until  such  pension  or 
bounty-land  claim  shall  be  allowed:  Provided,  That  in  all  claims  allowed 
since  June  twentieth  eighteen  hundred  and  seventy-eight  where  it  shall 
appear  to  the  satisfaction  of  the  Commissioner  of  Pensions  that  the  fee  of 
ten  dollars,  or  any  part  thereof,  has  not  been  paid,  he  shall  cause  the  same 
to  be  deducted  from  the  pension,  and  the  pension  agent  to  pay  the  same  to 
the  recognized  attorney.    [B.  8.] 

This  section  originaJUj  read  aa  follows: 

"  Sbc.  4786.  No  agent  or  attorney  or  other  person  shall  demand  or  receive  any  other 
compensation  for  his  services  in  prosecuting  a  claim  for  pension  or  bounty-land  than 
Buohaa*  the  Comxaiasioner  of  Fusions  shaU  direct  to  be  paid  to  him,  not  osceeding 
tweni^-fiv^  dollars."    Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  675. 
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It  was  directly  repealed  by  the  Act  of  June  20,  1878,  ch.  367,  |  2,  20  Stat.  L.  243. 
It  waa  re-enacted  and  amended  so  as  to  read  as  given  in  the  text  by  the  Act  of  July  4, 
1884,  ch.  181,  S  3,  23  Stat.  L.  99. 

The  Act  of  June  20,  1878,  ch.  367,  above  mentioned,  entitled  ''An  Act  relating  to 
claim  agents  and  attorneys  in  pension  cases,"  was  as  follows: 

[Sbc  1.]  "  It  fihall  be  unlawful  for  any  attorney,  agent  or  other  person  to  demand  or 
receive  for  hia  services  in  a  pension  ca«e  &  ^eater  sum  than  ten  <v)UaJ8.  No  fee  con- 
tract shall  hereafter  be  filed  with  the  Commissioner  of  Pensions  in  any  case.  In  pend- 
ing cases  in  whiich  a  fee  contract  has  heretofore  been  filed,  if  the  pension  shall  be 
allowed,  the  Commissioner  of  Pensions  shal}  approve  the  same  as  to  the  amount  of 
the  fee  to  be  paid  i|t  the  amount  specified  in  the  contract.  Sections  forty-seven  hun- 
dred and  sixty-eight,  forty-seven  hundred  and  sixty-nine  and  forty-seven  hundred  and 
eighty-sijp  of  the  Revised  Statutes  shall  not  apply  to  any  case  or  claim  hereafter  filed, 
nor  to  any  pending  claim  in  which  the  claimant  has  not  been  represented  by  an  agent 
or  attorney  prior  to  the  passage  of  this  Act.     [20  Stat.  L.  ZlfS.'] 

"Sbc,  2.  Section  forty-seven  hundred  and  eighty-five  of  the  Revised  Statutes  is 
hereby  repealed,"     [20  Stat,  L.  2i3.} 

It  was  provided  by  the  Act  of  March  3,  1881,  ch.  130,  21  Stat.  L.  408,  that  "  the 
provisione  of  section*  fifty-four  hundred  and  eighty-five  of  the  Revised  Statutes  shall 
be  applicable  to  any  person  who  ahall  violate  the  provisions  ol  an  act, entitled  'An 
act  relating  to  claim  agents  and  attorneye  in  pension  cases,'  approved  June  twentieth, 
eighteen  hundred  and  seventy-eight." 

It  was  further  provided  by  the  Aot  of  Aug.  5,  1882,  ch.  389,  22  Stat.  L.  248,  as 
follows:  **And  the  provisions  of  section  fifty-four  hundred  and  eighty-five  of  the 
Revised  Statutes  shall  be  applicable  to  any  person  who  shall  violate  the  provisions 
of  an  act  entitled  *An  act  relating  to  claim  agents  and  attorneys  in  pension  cases,* 
approved  June  twentieth  eighteen  hundred  and  seventy  eight." 

All  these  provisions  were  su'perseded  by  the  provisions  of  Act  of  July  4,  1884,  ch.  181, 
23  Stat.  L.  99,  as  follows:  "That  the  act  entitled  *An  act  relating  to  claim  agents 
and  attorneys  in  pension  cases,'  aj^roved  June  twentieth,  eighteen  hundred  and 
seventy-eight,  is  hereby  repealed:  provided,  Kowevw,  ^That  the  ri^te  of  the  parties 
shall  not  be  abridged  or  affected  as  to  contracts  in  pending  cases,  as  provided  for  in 
said  act;  but  siich  contracts  shall  be  deemed  to  be  and  remain  in  full  force  and  virtue, 
and  shall  be  recoghized  as  contemplated  by  said  act." 

Other  statutes. —  See  the  following  R.  S.  the  legal  fee  although  he  paid  such  excess 

sees.  5485,  5486,  and  the  annotations  to  voluntarily  without  demand  or  undue  in> 

the  laiter  section.  fiuence.    Ladd  r.  Barton,  (1886)  64  X.  H. 

Purpose  of  Act.— "The  design  of  the  613,  6  Atl.  483;  Smart  i\  Wliito,  (1882) 
Act  was  to  prevent  exorbitant  charges  7  Me.  332,  40  Am.  Rep.  356;  Hall  t;.  Kim- 
being  extorted  by  pension  solicitors  from  a  mer,  (1886)  61  Mich.  269,  28  N.  W.  96, 
class  of  persons  \mo  are  usually  illy  able  1  A.  S.  R.  575. 

to   pay   them   or   to   assert   their   rights  Contract  for  care  during  life. — ^A  con- 

against   parties  who  hold  the  money  in  traet  by  a  son -for  the  care,  protection, 

their  hands.     It  was  intended   to  fix  a  and  maintenance  of  his  fatlier  during  the 

fair  compensation  for  the  labor  usually  remainder  of  his  life,  and  his  burial  after 

and  ordinarily  necessary  in   obtaining  a  his    death,    in    consideration    of    pension 

pension,  but  not  for  extraordinary  services  money  collected  by  the  son  for  the  father 

Serformed  in  a  different  departnient  for  a  is  not  unlawful.     Schwab  i?.  Qinkinger^ 

ifferent  purpose,  although  the  ultimate  (1897)    181  Pa.  St.  8,  37  Atl.  125. 

object  of  those  services  may  be  the  ob-  Recovery  on  quantum  meruit^ — The  at* 

taiaing  of  a  pension."     U.   S.  i\   Snow,  tomey  cannot  recover  more  than  the  fee 

(1877)    2    Flipp.    1,    27    Fed.    Cas.    No.  prescribed   by   statute   upon    a  quantum 

16,350.  meruit.    Morgan  r.  Davis,  (1874)  47  Vtk 

Contract    for   larger   fee. — ^A   contract  610< 

made  with  the  applicant  for  a  larger  fee  Expenses. — "  Clearly  the  statute  covers 

than    that    allowed    by    statute    is    void.  only  services,  and  the  attorney  would  still 

Christie  r.  Steger,   (Ky.  1900)    56  S.  W.  be  entitled  to  charge  for  expenses  incurred 

521;    Caverlv    v,    Robbins,     (1889)     149  in  procuring  testimony."    U.  S.  i*.  Snow, 

Mass.  16,  20  N.  E.  450,  2  L.  R.  A.  745.  (1877)     2    Flipp.    1,   27    Fed.    Cas.    No. 

Recovery  of  excess  fees. — ^A  pensioner  16,350. 
may  recover  amounte  paid  in  excess  of 


Sec.  5485.  [Attorney  for  pensions  demanding  more  than  legal  fee,  eto.] 
Any  agent  or  attorney,  or  any  other  person  instrumental  in  prosecuting 
any  claim  for  pension  or  bounty  land,  who  shall  directly  or  indirectly  con- 
tract for,  demand,  or  receive  or  retain  any  greater  compensation  for  his 
services,  or  instrumentality  in  prosecuting  a  claim  for  pension  or  bounty 
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land  than  is  provided  in  the  Title  pertaining  to  pensions,  or  who  shall 
wrongfully  withhold  from  a  pensioner  or  claimant  the  whole  or  any  part 
of  the  pension  or  claim  allowed  and  due  such  pensioner  or  claimant^  or  the 
land- warrant  issued  to  any  such  claimant,  shall  be  deemed  guilty  of  a  high 
misdemeanor,  and,  upon  conviction  thereof,  shall  for  every  such  offense  be 
fined  Ttfit  exceeding  five  hundred  dollars,  or  imprisonment  at  hard  labor  not 
exceeding  two  years,  or  both,  at  the  discretion  of  the  court.    [B,  8.] 

Act  of  March  3,  1873,  eh.  234,  17  Stat.  L.  575. 

This  section  was  not  incorporated  in  or  repealed  by  the  Penal  Laws  of  1909.  See 
Penal  Laws. 

The  last  paragraph  of  the  following  R.  S.  sec.  4786  as  amended  contains  proyisions 
almost  identical  with  those  of  the  text.    See  the  annotations  to  said  section. 

Sec.  4786.  [Agreement  for  amount  of  fee  to  be  filed  —  fee  where  no 
agreement  is  filed  —  amount  of  fee  allowable  —  penalty  for  violation  of 
proviflionB.]  The  agent  or  attorney  of  record  in  the  prosecution  of  the  case 
may  cause  to  be  filed  with  the  Commissioner  of  Pensions,  duplicate  articles 
of  agreement,  without  additional  cost  to  the  claimant,  setting  forth  the  fee 
agreed  upon  by  the  parties,  which  agreement  shall  be  executed  in  the  pres- 
ence of  and  certified  by  some  ofiicer  competent  to  administer  oaths.  In  all 
cases  where  application  is  made  for  pension  or  bounty  land,  and  no  agree- 
ment is  filed  with  the  Commissioner  as  herein  provided,  the  fee  shall  be  ten 
dollars  and  no  more.  And  such  articles  of  agreement  as  may  hereafter  be 
filed  with  the  Commissioner  of  Pensions  are  not  authorized,  nor  wiU  they 
be  recognized  except  in  claims  for  original  pensions,  claims  for  increase  of 
pension  on  account  of  a  new  disability,  in  claims  for  restoration  where  pen- 
sioner's  name  has  been  or  may  hereafter  be  dropped  from  the  pension  rolls 
on  testimony  taken  by  a  special  examiner,  showing  that  the  disability  or 
cause  of  death,  on  account  of  which  the  pension  was  allowed,  did  not  origi- 
nate in  the  lino  of  duty,  and  in  cases  of  dependent  relatives  whose  names 
have  been  or  may  hereafter  be,  dropped  from  the  rolls  on  like  testimony, 
upon  the  ground  of  non-dependence,  and  in  such  other  cases  of  difficulty 
and  trouble  as  the  Commissioner  of  Pensions  may  see  fit  to  recognize  them: 
Provided,  That  no  greater  fee  than  ten  dollars  shall  be  demanded,  received, 
or  allowed  in  any  claim  for  pension  or  bounty  land  granted  by  special  act 
of  Congress,  nor  in  any  claim  for  increase  of  pension  on  ccount  of  the 
increase  of  the  disability  for  which  the  pension  had  been  allowed:  And 
provided  furtJier,  That  no  fee  shall  be  demanded,  received,  or  allowed  in 
any  claim  for  arrears  of  pension  or  arrears  of  increase  of  pension  allowed 
by  any  act  of  Congress  passed  subsequent  to  the  date  of  the  allowance  of 
the  original  claims  in  which  such  arrears  of  pension,  or  of  increase  of  pen- 
sion, may  be  allowed. 

The  articles  of  agreement  herein  provided  for  shall  be  in  substanoe  as 

follows,  to  wit: 

Abticlbs  of  Agbeemext. 

Whereas  I, ,  late  a in  company ,  of  the regiment  of 

volunteers,  war  of  eighteen  hundred  and  sixty-one  (or,  if  the  service  be  different, 

hej-e  state  the  same),  having  made  application  for  pension  under  the  laws  of  the  United 
States: 

Now,  this  agre^ement  witnesseth,  that  for  and  in  consideration  of  services  done  and 

to  be  done  in  the  premises.  I  hereby  agree  to  allow  my  attorney,  of 

,  the  fee  of dollars,  which  shall  include  all  amoimts  to  be  paid  for  any 

service  in  furtherance  of  said  claim ;  and  said  fee  shall  not  be  demanded  hj  or  payable 
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to  my  said  attorney  (or  attorneys),  in  whole  or  in  part,  except  in  caae  of  the  granting 
of  my  pension  by  the  Commissioner  of  Pensions;  and  then  the  same  shall  be  paid  to 
him  (or  them)  in  accordance  with  the  provisions  of  sections  forty-seven  hiudred  and 
sixty-eight  and  forty-seven  himdred  and  sixty-nine  of  the  Revised  Statutes. 

(Claimant's  signature.) 
(Two  witnesses'  signatures.) 

State  op ) 

County  of. {  *•• 

Be  it  known  that  on  this,  the day  of ,  anno  Domini  eighteen  hundrevl 

and  eighty ,  perHonally  appeared  the  above-named ,  who,  after  havinj< 

had  read  over  to  ,  in  tne  hearing  and  presence  of  the  two  attesting  witnessen, 

the  contents  of  the  foregoing  articles  of  agreement,  voluntarily  signed  and  acknowl- 
edged the  same  to  be •  free  act  and  deed. 

(Official  signature.) 

And  now,  to  wit,  this  day  of  ,  anno  Domini  eighteen  hundred  and 

eighty  ,  1    (or  we)    accept  the  provisions  contained  in  the  foregoing  articles  of 

■agreement,  and  will,  to  the  best  of  my  (or  our)  ability,  endeavor  faithhilly  to  represent 
the  interest  of  the  claimant  in  the  premises. 

Witness  my  (or  our)  hand,  the  day  and  year  first  above  written. 

(Signature  of  Attorney.) 

State  of  ) 

County  of  ]  **' 

Personally  came ,  whom  I  know  to  be  the  person  he  represents  him- 
self to  be,  and  who,  having  signed  above  acceptance  of  agreement,  acknowledged  the 

aame  to  be free  act  and  deed. 

(Official  signature.) 


And  if  in  the  adjudication  of  any  claim  for  pension  in  which  such  arti- 
cles of  agreement  have  been,  or  may  hereafter  be,  filed,  it  shall  appear  that 
the  claimant  had,  prior  to  the  execution  thereof,  paid  to  the  attorney  any 
sum  for  his  services  in  such  claim,  and  the  amount  so  paid  is  not  stipulated 
therein,  then  every  such  claim  shall  be  adjudicated  in  the  same  manner  as 
though  no  articles  of  agreement  had  been  filed,  deducting  from  the  fee  of 
ten  dollars  allowed  by  law  such  sum  as  claimant  shall  show  that  he  has  paid 
to  his  said  attorney. 

Any  agent  or  attorney  or  other  person  instrumental  in  prosecuting  any 
claim  for  pension  or  bounty  land,  who  shall  directly  or  indirectly  contract 
for,  demand  or  receive  or  retain  any  greater  compensation  for  his  services 
or  instrumentality  in  prosecuting  a  claim  for  pension  or  bounty  land  than 
is  herein  provided,  or  for  payment  thereof  at  any  other  time  or  in  any  other 
manner  than  is  herein  provided,  or  who  shall  wrongfully  withhold  from  a 
pensioner  or  claimant  the  whole  or  any  part  of  the  pension  or  claim  allowed 
and  due  such  pensioner  or  claimant,  or  the  land  warrant  issued  to  any  such 
claimant,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  for  every  such  oflFense  be  fined  not  exceeding  five  hundred 
dollars,  or  imprisoned  at  hard  labor  not  exceeding  two  years,  or  both,  in 
the  discretion  of  the  court.  [R.  S,] 

This  section  was  amended  to  read  as  above  by  the  Act  of  July  4,  1884,  ch.  181,  sec.  4, 
23  Stat.  L.  f)9.    It  originally  read  as  follows: 

"Sec.  4786.  It  shall  be  the  duty  of  the  agent  or  attorney  of  record  in  the  prose- 
cution of  the  case  to  cause  to  be  filed  with  the  Commissioner  of  Pensions,  for  hia 
approval,  duplicate  articles  of  agreement,  without  additional  cost  to  the  claimant, 
setting  forth  the  fee  agreed  upon  by  the  parties,  which  agreement  shall  be  executed 
in  the  presence  of  aiid  certified  by  some  officer  competent  to  administer  oaths.  In 
all  cases  where  application  is  made  for  pension  or  bountyland,  and  no  agreement  ie 
filed  with  and  approved  by  the  Commissioner  as  herein  provided,  the  fee  shall  be  ten 
dollars  and  no  more."    Act  of  July  8,  1870,  ch.  225,  16  Stat.  L.  194. 

The  last  paragraph  of  this  section  would  appear  to  supersede  R.  S.  sec.  5485  given  in 
the  preceding  paragraph  of  the  text. 

Provisions  relating  to  fees  in  claims  for  increase  were  made  by  the  Act  of  March 
3,  1891,  ch.  548,  infra,  p.  1088. 
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Con8titatlo]ift1ity.—  Thi8  statute  is  con- 
8tituti<mal.  U.  S.  v.  Fairchilda,  (1867)  1 
Abb.  74,  25  Fed.  Cas.  No.  16,067;  U.  S. 
17.  Marks,  (1869)  2  Abb.  533;  U.  S.  r.  Vftn 
Leuven,  (N.  D.  la.  1894)  62  Fed.  52; 
Friftbie  i\  U.  S.,  (1895)  167  U.  S.  160, 
16  S.  Ct.  586,  39  U.  S.   (L.  ed.)   057. 

Right  of  government  to  control  its  pen- 
sions.— "No  nwin  has  anj'  claim  to- this 
money  as  a  matter  of  fight  —  ito  pen- 
sioner. It  is  paid  to  every  pensioner  as 
a  bounty  from  the  government.  Every 
man  as  a  matter  of  duty  owes  his  serv- 
ices as  a  soldier  to  the  government^  and 
thousa^ids  of  men  render  those  services 
and  never  receive  any  compensation  ex- 
cept while  a  soldier;  but  the  government 
has  allowed  and  does  allow  these  pensions 
and  these  rewards  to  the  soldiers  them- 
selves while  thSy  are  disabled,  and  to 
those  who  are  dependent  on  them  when 
they  are  deceased.  Then  it  is  not  a  right: 
it  18  a  bounty;  and  if  the  government 
chooses  to  say  that  the  money  shall  go 
absolutely  to  the  pensioner,  irrespective 
of  the  claims  of  any  creditor  or  any  one 
else,  it  has  a  right  to  say  so.''  U.  S.  t*. 
Moyers,  (W.  D.  Tenn.  1882)  16  Fed. 
411. 

Nature  and  object  of  statute. —  The  ob- 

i'ect  of  this  statute  is  the  protection  of 
he  pension  claimant  from  the  exacting 
of  exorbitant  charges  by  an  attorney  or 
agent.  U.  S.  v.  Van  Leuven,  (N.  D.  la. 
1894)  62  Fed.  62;  U.  S.  v.  Snow,  (1877) 
2  Flipp.  1,  27  Fed.  Cas.  No.  16.350;  Chris- 
tie V.  Steger,  (Ky.  1900)  56  S.  W.  521; 
Wolcott  V.  Frissell,  (1883)  134  Mass.  1, 
45  Am.  Rep.  272;  U.  S.  v.  Dowdell,  (D.  C. 
Ind.  1881)    8  Fed.  881. 

The  statute  is  a  beneficent  <me,  in- 
tended for  the  protection  of  the  soldier 
and  his  family  from  unreasonable  and  un- 
just exactions  on  the  part  of  the  agents 
who  assume  to  act  in  his  interest  in  col- 
lecting his  pension,  and  it  should  be  ap- 
plied in  all  cases  when  invoked  in  such 
manner  as  to  secure  the  object  and  afford 
the  protection  intended.  Hall  ih  Kimmer, 
(1886)  61  Mich.  269,  28  N.  W.  96,  1 
A.  S.  R.  575. 

The  purpose  of  this  statute  is  also  to 
discourage  the  prosecution  of  unjust 
claims,  thereby  protecting  the  govern- 
ment. U.  S.  V.  Van  Leuven,  (N.  D.  la. 
1894)  62  Fed.  52;  Christie  v.  Steger,  (Ky. 
1900)   66  S.  W.  521. 

The  preceding  R.  S.  sec.  5485,  which  is 
similar  to  the  last  clause  of  this  section 
is  not  in  conflict  with  R.  S.  sec.  4766, 
suprat  1048,  as  it  must  be  presumed  that 
it  was  the  intention  that  if  under  any 
circumstances  while  a  person  w^as  instru- 
mental in  prosecuting  a  claim  as  pension, 
the  money  of  a  pensioner  came  into  his 
hands  and  he  unlawfully  withheld  it  he 
w*ould  be  subject  to  punishment.  U.  S.  t\ 
Connally,   (D.  C.  Ind.   1880)    1  Fed.  779. 

Construction. — "  The  section  .  .  .  being 
not   only   penal  in   its   character,  but   in 


derogation  of  tiie  common-law  right  of 
every  person  to  make  his  own  bargain, 
should  receive  a  strict  construction.''  U. 
S.  t?.  Snov*',  (1877)  2  Flipp.  1,  27  Fed. 
Cas.  No.  16,350:  U.  S.  v.  Stam,  (D.  C. 
N.  J.  1883)   17  Fed.  435. 

"It  is  a  fundamental  rule,  in  the  ad- 
ministration of  criminal  law,  that  penal 
statutes  are  to  be  construed  strictly,  and 
that  cases  within  the  like  mischief  are  not 
to  be  drawn  within  a  clause  imposing  a 
forfeiture  or  a  penalty,  imless  the  words 
clearly  comprehend  the  case."  U.  S.  f. 
Stam,  (D.  C.  X.  J.  1883)    17  Fed.  435. 

"  In  construing  a  statute  we  ought  un- 
doubtedly to  look  at  the  public  mischiefs 
which  are  sfmght  to  be  suppressed,  as  well 
as  the  obvious  object  and  intent  of  the 
legislature  in  enacting  it;  and  in  doubt- 
ful cases  these  have  great  influence  on  the 
judgment  in  arriving  at  its  meaning. 
But  where  the  law-making  power  dis- 
tinctly states  its  design,  no  place  is  left 
for  construction."  U.  S.  t*.  Stam,  (D. 
C.  N.  J.  1883)    17  Fed.  436. 

Scope  of  statute. — *'The  statute  pre- 
scribes the  punishment  for  two  offenses  in 
relation  to  the  prosecution  of  a  claim  for 
pension  —  one,  the  contracting  for,  de- 
manding, receiving,  or  retaining  of  a 
greater  compensation  for  the  agent's  serv- 
ices than  allowed  by  law;  the  other,  the 
withholddng  by  the  agent  of  the  whole 
or  any  part  of  the  claim  allowed.  The 
plain  pumose  of  all  those  stringent  pro- 
visions of  the  pension  laws  .  .  .  is  to 
secure  absolutely  to  the  pensioner  the 
bounty  of  the  government.  It  cannot  on 
any  pretext  be  lawfully  diverted,  directly 
or  indirectly,  while  on  its  way  to  the  pen- 
sioner. It  is  not  assets  for  the  payment 
of  debts  and  can  be  in  no  way  pledged 
or  impounded  for  that  purpose,  and  all 
dealings  in  that  direction  are  null  and 
void.  .  .  .  Congress  has  by  the  most 
stringent,  special  legislation  sought  to 
protect  these  pensioners,  so  munificently 
endowed,  again^it  all  possibility  of  being 
defraudeid  by  the  agents  they  employ  to 
collect  their  dues  from  the  government. 
Nothing  less  than  the  unconditional  pay- 
ment of  the  full  amount,  less  the  small 
fee  allowed,  will  discharge  the  agent  from 
the  penalties  of  the  statute,  whenever,  by 
any  contrivance  of  his,  he  comes  into  pos- 
session of  the  warranta  or  the  money  they 
represent.  All  else  is  a  wrongful  with- 
holding under  this  statute.  It  is  the  duty 
of  the  courts  and  juries  to  so  enforce 
these  legislative  commands  that  there 
shall  be  no  evasion  of  them."  U.  S.  r. 
Moyers,  (W.  D.  Tenn.  1882)  15  Fed.  411, 
quoting  IT.  S.  v.  Ryckman,  (W.  D.  Tenn. 
1882)   12  Fed.  46. 

"  There  can  be  no  doubt  that  section 
5485  [similar  to  the  last  paragraph  of 
this  section]  deals  with  two  offenses  in  ji 
person  employed  as  a^ent  or  attorney,  or 
who  ie  instrumental  m  obtaining  a  pen- 
sion.   One  ia  the  obtaining  compensatiun 
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n«ater  than  iliat  allowed  by  law,  either 
oy  contracting  for  it,  demanding  it,  re- 
ceiving it,  or  retaining  it.  U.  S.  t\  Brown, 
(£E.  D.  S.  C]  1889)  40  Fed.  [457]  458. 
The  other  is  withholding  it  under  any 
other  pretense  or  without  pretense."  U.  S. 
o.  Reynolds,  (D.  C.  S.  C.  1881)  48  Fed. 
215. 

"The  words  of  the  statute  do  not  in 
terms  confine  the  offense  to  a  wrongful 
withholding  of  money  collected  &a  the 
claim,  which  would  of  course,  be  a  viola- 
tion of  it,  but  extend  to  '  the  whole  or  any 
5 art  of  the  pension  or  claim  allowed  or 
ue  such  pensioner  or  claimant.' "  U.  S. 
V.  Ryckman,  (W.  D.  Tenn.  1882)  12  Fed. 
46. 

Kature  of  offense — As  a  coniiniious 
crime. —  "  The  crime  .  .  .  was  not  a  con- 
tinuous one  to  the  time  of  the  indict- 
ment." U.  S.  V.  Irvine,  (1879)  98  U.  S. 
450,  25  U.  S.    (L.  ed.)    193. 

Retaining  more  than  legal  fee  by  any 
scheme  whatever, —  "Any  scheme  or  con- 
trivance by  which,  under  the  guise  of  a 
loan,  a  mortgage,  or  a  gift,  or  other  deal- 
ing, the  claim  agent  retains  more  than 
the  legal  fee,  is  a  violation  of  this  sec- 
tion." U.  S.  V.  Brown,  (E.  D.  S.  C.  1880) 
40  Fed.  457. 

"  In  the  prosecution  of  claims  like  this, 
there  can  be  no  scheme  whereby  this  stat- 
ute may  be  evaded;  and  any  contrivance 
that  the  ingenuity  of  the  agent  or  attor- 
ney can  devise,  even  with  the  coxvsent  of 
the  party  entitled  to  the  pension,  to  pay 
a  larger  fee  than  $10,  violates  the  statute. 
It  is  immaterial  whether  the  pensioner 
consents  to  it  or  not;  nor  how  much  he 
may  be  willing  to  waive  this  statute  and 
pay  the  agent  or  attorney  more  than*  the 
law  allows  him.  Under  no  possible  con- 
struction of  any  contract  that  they  make 
or  any  agreement  that  the  pensioner 
makes,  can  the  agent  receive  or  retain 
more  than  $10;  and  by  no  sort  of  con;* 
trivance  or  device,  either  under  the  dis- 
guise of  a  loan  or  the  purchase  of  prop- 
erty, or  a  gift,  or  any  other  scheme,  can 
he  demand  or  receive  or  retain  aiu'  more 
than  the  fee  allowed  by  law.  The  law 
protects  this  pension  fund  as  long  as  the 
relation  of  the  agent  or  attorney  exists; 
and  it  makes  no  difference  what  the  re- 
lation is  or  how  it  is  created  —  whether 
by  the  ordinary  contract  of  an  agent  and 
attorney,  or  by  any  implied  contract  of 
an  agent  and  attorney,  which  he  holds  or 
siMtaine  in  the  case."  U.  S.  t*.  Meyers, 
(W.  D.  Tenn.  1882)  15  Fed.  411. 

Prevention  of  emheiszlement,  not  lar- 
ceny,— "The  purpose  ol  the  statute  in 
punishing  a  witlmolding  by  certain  per- 
sons standing  in  a  fiduciary  relation  to 
the  pensioner  is  consistent  only  with 
the  theory  that  Congress  was  legislating 
to  prevent  an  embezzlement  of  pension 
money,  not  a  larceny  thereof  from  the 
pensioner  or  the  obtaining  of  the  same 


from  him  by  false  pretenees."  Ballew  r. 
U.  S.,  (1895)  160  U.  8.  187,  16  S.  Ct. 
263,4017.  S.  (L.  ed.)  388. 

Xnteafcy  knowledge  of  statute,  fraud,  etc. 
—  If  an  attorney  has  received  or  de- 
manded more  than  the  amount  allowed, 
the  offense  is  complete,  and  all  questions 
relating  to  intent,  knowledge  of  the  stat- 
ute, reasonableness  of  the  fee,  or  fraud, 
or  extortion,  are  innnaterial.  U.  S.  v. 
Moore,  (C.  C.  Ky.  1883)  18  Fed.  686; 
U.  S.  17.  Koch,  (£.  D.  Mo.  1884)  21  Fed. 
873;  Smart  v.  White,  (1882)  73  Me.  322, 
40  Am.  Rep.  956. 

If  an  agent  receives  money  for  the  par- 
pose  of  paying  debts  that  the  pensioner 
wants  him  to  pay,  tnat  is  not  a  wrongful 
receipt;  but  if  he  receives  it  for  the  pur- 
pose of  appropriating  it  to  the  benefit  of 
hinraelf,  the  law  implies,  from  the  fact 
that  he  appropriates  it  to  hie  own  use 
after  he  receives  it,  an  intention  on  his 
part  to  violate  this  statute,  unless  he  can 
sIkvw  that  he  has  received  it  for  seme 
other  purpose  and  applied  it  to  that  pur- 
pose. U.  S.  f.  Moyers,  (W.  D.  Tenn.  1882) 
15  Fed.  411. 

"  If  a  person  kept  the  money  with  the 
consent  of  the  pensioner  for  aAiy  other 
purpose  than  retaining  it  for  his  own  use, 
such  retention  would  be  lawful ;  but  when- 
ever it  takes  the  form  of  appropriating 
it  to  his  own  use  the  law  implies  an 
animus  to  violate  this  statute,  and  the 
only  way  to  negative  that,  is  to  show 
that  it  was  received  with  some  other  in- 
tention and  appropriated  according  to 
that  intention."  U.  S.  v,  Moyers,  (W.  D. 
Tenn.  1882)   15  Fed.  411. 

What  constitutes  violation  generally. — 
It  is  a  violaticm  of  this  section  if  an  agent 
contracts  with  a  pensi<mer  to  render  his 
services  in  obtaining  or  securing  a  pen- 
sion,  for  more  than  $25;  or  if  there  were 
no  contract  and  the  agent  having  rendered 
the  service  demands  from  the  pensioner 
when  he  hae  received  his  check  or  any 
time  thereafter  more  than  $25  for  such 
services;  or  the  pensioner  having  received 
his  check,  the  agent  drawing  or  assisting 
in  drawing  the  money  withholds  more 
than  ^5  for  his  services;  or  if  the  pen- 
sioner having  come  into  the  possession  of 
his  money  gives  to  the  agent  more  than 
$25  in  consequence  of  some  promise  made 
to  the  agent  or  pursuant  to  any  contract 
made  between  them,  or  induced  by  any 
understanding  or  agreement,  direct  or  in- 
direct, express  or  implied,  or  by  any  legal 
or  moral  obligation  whatsoever,  between 
them,  either  admitted  by  the  pensioner  or 
set  up  by  the  agent,  and  the  agent  so  re- 
ceived the  money.  U.  S.  v.  Brown,  (E.  D. 
S.  C.  1889)  40  Fed.  457. 

Persons  included. —  "  The  penal  legisla- 
tion therein  contained  had  respect  to  deal- 
ings between  a  pens>ioner  or  claimant  for 
a  pension,  and  his  agent  or  attorney,  or 
other  person  prosecuting  his  dalm."    U. 
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S.  V.  Nicewonger,    (W.  D.  Pa.   1884)    20 
Fed.  438. 

Attorneys  included. —  Tlie  statute  plainly 
is  not  intended  to  be  confined  to  the  regu- 
lar attorney  for  the  pension  claimant^ 
recognized  as  such  at  the  pension  office; 
for  the  language  is  "  any  agent  or  attor- 
ney, or  any  other  person."  U.  S.  v. 
Schindler,  (S.  D.  N.  Y.  1880)  10  Fed. 
547;  Oaverly  v,  Robbins,  (1880)  149 
Mass.  16,  20  N.  E.  460,  2  L.  R.  A.  746. 

One  not  a  pension  agent. — ^Although  a 
person  is  not  a  regular  pension  agenit  or 
attorney  he  may  be  prosecuted  for  a  vio- 
lation of  this  statute.  It  is  immaterial 
what  was  his  regular  profession  or  avoca- 
tion; it  is  sufficient  that  even  temporarily 
he  engaged  in  the  work  of  preparing,  pre- 
senting, and  prosecuting  a  claim  for  a  pen- 
sion. I>oing  that,  he  brings  himself  within 
the  requironents  of  the  statute.  Frisbie 
f>,  U.  a,  (1896)  157  U.  8.  160,  16  S.  Ct. 
586,  39  U.  S.  (L.  ed.)  667. 

Attorney  filling  blanks  and  taking  affi- 
davits.— ^An  attorney  who  fills  out  the 
blanks  and  takes  the  necessary  affidavits 
to  enable  a  pensioner  to  obtain  his  pay- 
ments is  liable  under  this  section  as  a 
"person  instrumental  in  prosecuting  a 
claim,''  if,  upon  obtaining  the  money  on  a 
check  sent  to  the  pensioner  in  his  care,  he 
keeps  back  a  certain  amount  as  his  fee, 
even  though  the  claim  were  establislieci 
and  the  papers  all  prepared  by  another. 
U.  8.  V.  Reynolds,  (E.  D.  S.  C.  1892)  48 
Fed.  721. 

Bank  instrumental  by  collection  of 
check. —  "Any  person  who  becomes  instru- 
mental in  the  prosecution  of  the  claim  and 
the  collection  of  the  money  is  liable  under 
the  provisions  of  these  statutes  if  violated. 
If  the  pensioner  carries  one  of  these 
checks  to  the  bank,  and  the  bank  takes  it 
for  collection,  and  collects  the  money,  the 
bank  becomes  a  person  instrumental  in 
the  prosecution  of  that  claim,  and  if  the 
bank  fails  to  pay  it  over,  irrespective  of 
any  discount,  the  bank  would  be  liable 
under  this  statute."  U.  S.  v.  Moyers,  (W. 
D.  Tenn.  1882)  16  Fed.  411. 

Banker  as  agent  for  collection. —  "The 
mere  fact  that  a  banker  or  other  person 
agrees  to  collect  a  check  paid  to  a  pen- 
sioner by  a  pension  agent  does  not  thereby 
make  him  an  agent  for  the  prosecution  of 
the  claim  for  the  pension,  but  only  an 
ordinary  agent  for  the  collection  of  the 
check,  and  if  the  pensioner  accepts  a  cer- 
tificate of  deposit  in  lieu  of  the  check  of  a 
pension  agent  the  ordinary  relation  of 
debtor  ana  creditor  is  created."  U.  S.  f?. 
Howard,  (1876)  7  Biss.  66,  26  Fed.  Cas. 
No.  16,400. 

Formal  demand. —  "  It  is  not  necessary 
that  there  should  be  any  formal  demand. 
This  statute  means  that  any  request, 
direct  or  indirect,  made  by  the  agent  for  a 
larger  fee  than  $10  is  a  violation  of  the 
statute;  and  any  receipt  of  it  which  is  a 


receipt  for  the  purpose  of  violating  thia 
statute  and  retaining  or  getting  more 
than  the  law  allows  for  his  services  is  un- 
lawful." U.  S.  17.  Moyers,  (W.  D.  T«iii. 
1882)   15  Fed.  411. 

Gift. —  If  the  pensioner  gives  the  agent 
the  money  of  her  own  free  will,  wiSout 
demand  on  his  part,  it  not  being  withheld 
or  retained  by  him  against  her  wish, 
whoUy  as  a  gratuity,  out  of  gratitude  to 
him  for  a  friendly  service,  not  induced 
by  the  fact  that  a  promise  or  understand- 
ing existed  by  which  he  should  be  com- 
pensated for  his  services,  or  by  his  setting 
up  or  insisting  upon  sudi  a  promise  or 
understanding,  or,  in  the  absence  of  it,  by 
his  claiming  some  merit  or  desert  on  his 
part  for  such  service;  in  other  words,  if 
the  money  was  paid  to  him  without  any 
demand,  request,  urgency,  or  action  on 
his  part  by  her,  of  her  own  motion,  he  has 
not  violated  the  section.  U.  S.  v.  Brown, 
(E.  D.  S.  C.  1889)  40  Fed.  467;  U.  S.  ©. 
Moore,  (0.  C.  Ky.  1883)  18  Fed.  686; 
Schwab  V.  Ginkinger,  (1897)  181  Pa.  ^. 
8,  37  Atl.   126. 

A  voluntary  gift  of  pension  money  to 
an  attorney  or  agent  does  not  violate  this 
statute,  even  though  the  reason  of  the 
gift  was  the  obtaining  of  the  pension. 
Schwab  t?.  Ginkinger,  (1897)  181  Pa.  St. 
8,  37  Atl.  126. 

Loans,  etc.,  to  agent. — After  the  pen- 
sioner receives  his  money  it  is  his  own, 
and  he  may  do  with  it  what  he  pleases, 
except  to  pay  to  his  agent  or  attorney  any 
greater  sum  than  $10,  directly  or  indi- 
rectly. An  agent  or  attorney  cannot  re- 
ceive such  payment  directly  or  indirectly; 
if  he  does,  he  becomes  liable  under  this 
statute,  whether  it  is  paid  out  of  the 
pension  fund  or  not.  Outside  of  this,  the 
pensioner  may  lend  him  money  or  buy 
property  of  him,  paying  him  for  the  same, 
whether  it  be  witn  pension  money  or  any 
other  money,  if  it  M  a  transaction  made 
in  good  faith,  and  not  a  device  to  evade 
this  statute.  But  under  any  such  device, 
no  matter  what  form  it  takes,  if  this  be 
the  object  the  statute  is  violated.  U.  S. 
V.  Moyers,  (W.  D.  Tenn.  1882)  15  Fed. 
411;  U.  S.  t?.  Moore,  (C.  C.  Ky.  1883) 
18  Fed.  686. 

Expenses  and  borrowed  money. — An  at- 
torney may  be  reimbursed  for  expenses 
incurred  in  procuring  a  pension  or  for 
money  advanced  for  the  same  purpose.  U. 
S.  V,  Moore,  (C.  C.  Ky.  1883)  18  Fed. 
686;  Morgan  t?.  Davis,  (1874)  47  Vt 
610. 

Payment  partly  for  expenses,  partly  as 
compensation. — "  Tlie  defendant  is  en- 
titled to  be  reimbursed  any  money  ad- 
vanced by  him  or  expended  tor  actual  ex- 
penses in  the  preparation  or  prosecution 
of  these  claims;  but  the  fact  that  the 
money  received  by  defendant  was  partly 
to  reimburse  him  for  money  advanced  and 
expended  by  him  for  actual  expenses  in- 
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carred  in  the  preparation  and  prosecution 
of  these  claims,  or  either  of  them,  will 
not  prevent  the  receipt  of  money  being 
unlawful  if  more  than  $10  was  paid  to 
and  received  by  him  as  compensation  for 
his  services."  U.  S.  v.  Moore,  (C.  C.  Ky. 
1883)  18  Fed.  686. 

Repayment  of  borrowed  money. — Where 
a  pensioner  borrows  money  to  prosecute 
and  establish  his  claim  to  a  pension,  and 
agrees  that  his  creditor  ahall  be  repaid 
out  of  the  pension  money  when  received, 
the  provisions  of  this  section  do  not  forbid 
that  such  repayment  should  be  made. 
Crane  v.  Linneus,  (1885)   77  Me.  59. 

Expenses  in  removing  charge  of  deser- 
tion.—  To  an  indictment  for  retaining  a 
greater  sum  than  the  statutory  allowance 
for  collecting  a  widow's  pension,  it  is  a 
good  plea  that  the  husband  of  the  appli- 
cant, for  whose  services  the  pension  was 
sought,  was  charged  on  the  roUfi  of  the 
war  department  as  a  deserter,  and  that 
it  waa  agreed  between  defendant  and  the 
applicant  that  he  should  receive  one-half 
of  the  first  payment  on  account  of  the 
poision,  less  costs  and  expenses,  for  his 
services  in  causing  such  charge  to  be 
removed.  U.  S.  v.  Snow,  (1877)  2  Flipp. 
1,  27  Fed.  Caa.  No.  16,350. 

Expenses  of  guardian. —  In  Southwick 
V.  Evans,  (1890)  17  R.  I.  198,21  Atl.  104, 
compensation  was  allowed  to  a  guardian 
for  Buch  services  and  expenses  in  procur- 
ing a  pension  for  his  ward  ba  would  ordi- 
narily have  been  performed  and  incurred 
by  the  pensioner  himself,  independently  of 
his  attorney,  had  he  been  of  capacity.  The 
court  held  that  such  services  were  not 
rendered  in  procuring  a  pension  within 
the  meaning  of  the  statute,  but  were 
rather  in  preparation  for  the  prosecution 
of  the  claim. 

Verbal  promise  by  third  party.—  These 
provifliona  forbid  the  receiving,  from  any 
person  whatever,  any  compensation  for 
services  in  procuring  a  pension  other  or 
greater  than  that  provided  by  the  stat- 
ute; therefore,  an  action  cannot  be  main- 
tained against  a  third  party  by  a 
pension  attorney  on  a  promise  by  that 
third  party  of  a  larger  tee.  In  this  case 
the  promise  was  verbal.  Woleott  v.  Fris- 
sell,  (1883)  134  Mass.  1,  46  Ann.  Rep. 
272. 

Foi|;ed  indorsements. —  "  The  offense 
cannot  be  restricted  to  withholding  money 
collected  on  valid  indorsements,  and  the 
statute  construed  to  turn  1(H)8c  all  who  by 
forgery  or  other  frauds  succeed  in  captur- 
ing the  warrant,  notwithstanding  these 
prohibitions,  collect  the  money  or  obtain 
its  value,  and  neglect  to  pay  it  to  the 
pensioner.*'  U.  S.  v.  Ryckman,  (W.  D. 
Tenn.  1882)   12  Fed.  46. 

"Withholding"  defined.— " The  word 
'  withholding '  has  a  definite  signification, 
and  contemplates  as  u^ed  in  the  statute 
not   the   fraudulent   obtaining    of    money 


from  a  pensioner,  but  the  withholding  of 
the  money  before  it  reaches  the  hands 
of  the  pensioner  and  passes  under  his 
dominion  and  absolute  control."  Ballew 
t\  U.  S.,  (1896)  160  U.  S.  187,  16  S.  Ct. 
263,  40  U.  S.  (L.  ed.)  388. 

Wrongful  withholding,  not  obtaining.— 
"  The  penalty  is  imposed  for  the  wrcmgful 
withliolding  of  the  whole  or  any  part  of 
the  pension  claim  allowed  and  due  such 
pensioner,  and  not  for  a  wrongful  obtain- 
ing of  the  same.*'  Ballew  v.  U.  S.,  ( 1896) 
160  U.  S.  187,  16  S.  Ct.  263,  40  U.  S. 
(L,  ed.)  388. 

What  "  claimant "  intended.—  "  The  of- 
fense described  is  ^  withholding  from  a 
pensioner  or  other  claimant  the  whole  or 
any  part  of  the  claim  allowed  and  due 
aaid  pensioner  or  claimant,'  and  it  is  but 
a  just  limitation  of  the  word  '  claimant,' 
that  he  should  be  a  claimant  under 
that  Act,  a  claimant  before  the  penaion 
bureau."  U.  S.  t\  Benecke,  (1879)  98 
U.  S.  447,  26  U.  S.  (L.  ed.)   192. 

Time  of  taking  or  withholding.—  <<  The 
taking  of  money  is  made  criminal  whether 
done  before  payment  to  the  pensioner,  at 
the  time  of  such  payment,  or  at  any  other 
time.  Withholding,  on  the  contrary,  is* 
confined  to  money  due,  which  in  no  so&se 
embraees  that  which  has  been  actuaUy 
paid  over  to  a  pensioner  and  has  passed 
under  his  complete  control."  Ballew  t?. 
U.  S.,  (1896)  160  U.  S.  187,  16  S.  CJt.  263, 
40  U.  S.  (L.  ed.)  388. 

When  withholding  begins. —  "A  with- 
holding of  the  pension  (fan not  commence, 
of  course,  until  the  money  is  received  by 
the  party  charged.  Nor  can  it  commence 
then  unless  there  is  a  duty  of  immediate 
payment  to  the  pensioner.  A  reasonable 
time  must  certainly  be  allowed  for  thia. 
What  that  is  must  depend  in  each  case 
on  its  own  circumstances.  A  refusal  to 
pay  on  demand  without  just  excuse  would 
constitute  withholding  at  once.  Such  de- 
lay as  would  show  an  intention  to  evade 
payment  would  constitute  a  withholding. 
If  there  i«  nothing  but  careless  delay  the 
party  might  hold  the  money  for  some  time 
without  incurring  this  severe  penalty  of 
two  years'  imprisonment.  In  snort,  there 
must  be  such  unreajsonable  delay,  some 
refusal  to  pay  on  demand,  or  some  such 
intent  to  keep  the  money  wrongfully  from 
the  pensioner,  as  woidd  constitute  an  un- 
lawful withholding  in  the  meaning  of  the 
law."  U.  S.  V.  Irvine,  ( 1879)  96  U.  S.  460, 
26  U.  S.  (L.  ed.)  193. 

Offense  of  withholding  limited  to  what 
persona. —  "The  fact  that  the  offense  of 
withholding  is  limited  to  any  agent  or 
attorney  or  other  person  instrumental  in 
prosecuting  any  claim  for  pension  demon- 
strates that  Congress  intended  to  legis- 
late merely  against  the  wrongful  with- 
holding by  certain  individuals  who,  by 
reason  of  their  relation  to  the  pensioner 
and  his  dlaim,  might  lawfully  obtain  poa- 
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Be8&iuii  of  the  same  from  the  governm^itj 
and  upon  whom  rested  the  duty  of  paying 
it  over  to  the  pensioner."  BaJU^w  v,  U. 
S.,  (1895)  150  U.  S.  187,  16  S.  Gt.  263, 
40  U.  S.  (L.  ed.)  .388.. 

Full,  unconditiopal  paypiept  neceulaxy. 
— "  Nothing  leas  than  the  unconditional 
payment  of  the  full  amount  less  the  small 
fee  allowed  will  discharge  the  agent  from 
the  penalties  of  this  statute,  wheneyer, 
by  any  contrivance  of  his,  he  comes  into 
possession  of  the  warrants  or  the  money 
they  represent.  All  else  is  wrongful  with- 
holding- under  this  statute."  U.  S.  v. 
Ryckman,  (W.  D.  Tenn.  1882)  12  Fed.  46. 

Payment  oi  debt  of  pensioner. —  The 
payment  by  an  agjent,  imder  agreement, 
of  a  debt  of  the  pensioner  out  of  pension 
money  in  the  hands  of  the  agent,  if  a 
bona  fide  transaction,  is  not  a  withholding 
ot  pension  money  within  the  meaning  of 
this  section.  U.  S.  v,  Hewitt,  (D.  O.  N.  J. 
1882)   11  Fed.  243. 

Finding  and  keeping  pension  cbeok. — 
''  If  a  person  should  find  one  of  these  pen- 
sion drafts  in  the  road  and  thereby  be- 
came the  po^essor  and  holder  of  it,  and 
should  undertake  to  collect  it,  and  kept 
•the  money,  he  would  become  an  instru- 
ment in  the  collection  of  tliat  pension 
claim  and  would  be  liable."  U.  S.  v. 
Movers,  (W.  D.  Tenn.  1882)   15  Fed.  411. 

Application  to  services  for  procuring 
pay. —  "  There  is  here  no  provision  in  re- 
gard to  services  for  procuring  pay,  nor 
any  provision  in  the  Act  r^arding  it. 
The  pensions  to  soldiers,  their  widows  and 
orphans,  are  not  pay,  and  the  provisions 
for  paying  them  are  not  under  that  Act. 
Arrearages  of  pay  were  not  collected  im- 
der any  pension  Law,  or  through  the  pen- 
sion office.  .  .  .  Since  the  Act  in  which 
this  offense  is  described  miakes  no  pro- 
vision for  pay  or  for  botmty,  and  the 
feed  regulated  and  the  acts  forbidden  are 
those  done  in  regard  to  that  Act,  it  seems 
a  reasonable  construction  of  the  penal 
part  of  the  statute  that  withholding  pay 
and  bounty,  which  are  not  mentioned 
there,  are  not  intended  to  be  punished 
by  the  Act."  U.  S.  v.  Benecke,  (1879) 
98  U.  S.  44»7,  25  U.  S.  (L.  ed.)  192. 

Receiving  money  to  deposit  for  pen- 
sioner.—  "If  [the  agent]  receives  the 
money  for  the  purpose  of  depositing  it 
in  the  bank,  and  he  does  that  with  it, 
this  is  not  a  wrongful  receipt  of  it."  U. 
S.  V,  Moyers,  (W.  D.  Tenn.  1882)  15 
Fed.  411. 

Pension  money  collected  and  used  un- 
der power  of  attorney. —  Where  a  pension 
agent  is  authorized  by  power  of  attorney 
to  receive  all  the  letters  sent  to  the  pen- 
sioner, to  sign  all  papers  and  indorse  all 
checks,  his  receiving  the  check  or  warrant 
of  the  treasury  sent  to  the  pensioner  and 
indorsing  the  pensioner's  mark  thereon, 
and  applying  the  proceeds  thereof  partly 
for  his  own  benefit,  is  a  violation  of  this 


statute.  It  is  the  duty  of  the  agent  to 
deliver  the  check  itself  to  the  pensioner, 
and  his  failure  to  do  ib  such  violation 
unless  he  collects  the  money  on  it  and 
pays  it  to  the  pensioner.  Even  if  tJie 
power  of  attorney  operate  to  authori£e 
the  agent  to  collect  and  receive  the  money, 
the  money  itself  when  so  collected  is 
under  the  protection  of  this  statute  until 
unconditionally  paid  to  the  pensioner.  U. 
S.  V.  Ryckman,  <W.  D.  Tenn.  1882)  12 
Fed.  46. 

Expenses  of  Uat  sicknoM  and  teritl.— 

One  who  has  borne  the  expenses  of  the 
last  sickness  end  burial  ol  a  pensi<mer 
may  be  allowed  reimbursement  out  of  his 
accrued  pension,  the  pensioner  not  having 
left  sufficient  assets  to  meet  such  expeasBa. 
The  provisions  of  the  above  statute  are 
not  applicable  to  such  cases.  U.  S.  v. 
Nicewonger,  <W.  D.  Pa.  1884)  90  Fed. 
438. 

Retention  ol  pension  money  lor  ontaidt 
services. —  The  retention  by  the  agent  oi 
a  part  of  the  pension  money  for  profes- 
sional fees  in  other  matters  not  connected 
with  the  pension,  in  pursuance  of  an 
agreement  with  the  pensioner,  is  not  an 
unlawful  withholding.  U.  S.  t^.  Hewitt, 
(D.  C.  N.  J.  1882)   11  Fed.  248, 

Effect  of  repayment— "After  the  of- 
fense has  been  committed,  in  wrongfully 
withholding  the  money,  the  mere  fact  tluit 
he  repents  and  agrees  to  pay  it  hade, 
either  under  the  stress  of  threatened 
prosecution  or  of  some  demand  that  is 
made  of  him,  would  not  relieve  the  offense 
of  its  criminal  character.  The  subeequent 
payment  mu^  be  made  under  circum- 
stances that  convince  you  that  the  original 
withholding  was  not  for  a  wrongful  pur- 
pQ0e."  U.  S.  V.  Movers,  (W.  X).  Tenn. 
1882)   15  Fed.  411. 

Wken  sUtute  of  limiUtiona  bepaa  to 
run. — ''  Whenever  the  act  or  series  ol  acts  , 
necessary  to  constitute  a  criminal  with- 
holding of  the  money  have  transpired  tiie 
crime  is  complete,  and  from  that  day  the 
statute  of  limitations  begins  to  run 
against  the  prosecution."  U.  S.  9.  Irrine, 
(1879)  98  U.  S.  45Q,  26  U.  S.  {h,  ed.) 
193. 

Judicial  knowledge  ol  statvtea.— A  de- 
fendant's demurrer  to  an  indictment  for 
unlawful  withholding  of  a  part  of  the 
pension  money  due  a  pensioner  cannot  be 
sustained  on  the  fpround  that  an  the  law 
requires  all  pension  money  to  be  paid 
directly  to  the  pensioner  the  court  mast 
judicially  know  that  it  is  inpoeeible  for 
an  agent  or  attorney  to  wrcmgfuUy  with- 
hold it.  U.  S.  V,  Maeon,  (S.  0.  Ohio 
1881)  8  Fed.  412;  U.  S.  V.  OoonaUy,  (D. 
0.  Ind.  1880)  1  Fed.  779. 

Indictment. —  "An  indictment  for  a 
statutory  offense  may,  in  charging  the 
offense,  merely  use  de  language  of  the 
statute.*'  U.  S.  v,  Reynolds,  (D.  C.  S.  C 
1<S91)   48  Fed.  2U. 
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The  indictment  following  the  language 
of  the  statute,  charging  that  the  defend- 
ant unlawfully  received  for  hU  seryiced 
and  instrumentality  in  prosecuting  a 
claim  for  a  pension  from  the  United 
Rtatee  a  greaier  compensation  than  is 
allowed  by  law,  is  sufiicient  to  set  forth 
the  offense  in  the  words  of  the  statute  if 
the  words  themselves  duly  set  forth  all 
the  elements  necessary  to  constitute  the 
offense  and  apprise  the  accused  with 
reasonable  certainty  of  the  accusation 
against  him.  XJ.  S.  r.  Wilson,  (D.  C, 
Mass.  1886)  29  Fed.  286. 

An  indictment  is  suflScient  if  it  states 
that  the  defendant  was  instrumental  in 
getting  the  claim;  it  is  not  necessary 
that  it  should  state  in  what  capacity 
or  in  what  way  he  was  instrumental. 
U,  S.  f.  Reynolds,  (D.  C.  S.  C,  1891)  48 
Fed.  215;  U.  S.  r.  Koch,  (E.  D.  Mo. 
1884)  21  Fed.  873. 

Evidence. —  "  To  obtain  a  conviction  un- 
der this  statute  it  must  be  shown:  Ist. 
That  the  person  from  whom  it  is  alleged 
that  the  whole  or  any  part  of  a  pension 
is  wrongfully  withheld,  is  a  pensioner  of 
the  United  States.  2d.  That  the  amount 
alleged  to  be  wTongfully  withheld  is  the 
whole  or  part  of  a  pension  or  claim  jJ- 
lowed  and  due  such  pensioner  or  claim- 
ant. 3d.  That  the  person  charged  with 
the  wrongful  withholding  wa«  an  agent  or 
attorney  of  the  pensioner,  instrumental 
in  prosecuting  the  pensioner's  claim  for 
pension,  or  if  not  an  agent  or  attorney 
was  a  person  through  whose  instrumen- 
tality the  claim  was  prosecuted.  4th. 
That  the  whole  or  part  of  the  pension  or 
claim  allowed  and  due  such  pensioner  or 
claimant  was  wrongfully  withheld  from 
the  pensioner  or  claimant  by  such  agent 
or  attorney,  or  other  person  instrumeiltal 
in  prosecuting  the  claim  for  pension."  U. 
S.  t.  Howard,  (1875)  7  Biss.  56,  26  Fed. 
Cas.  No.  16,400. 

Conclusiveness  of  commissioner's  deci- 
sion fts"  to  right  to  pension. —  Where  the 
commissioner  of  pensions  has  passed  upon 
a  claim  and  found  the  applicant  entitled 


to  a  pension  it  is  conclusive  of  the  pen- 
sioners right  to  the  pension  as  against 
a  defoidant  attorney  indicted  itnder  this 
section,  that  the  pension  had  been  allowed 
and  was  due  witliin  the  meaning  of  this 
section.    U.  S.  v.  Schindler,  (S.  D.  N.  Y. 

1880)  10  Fed.  54)7. 

Guilt  of  accused. —  The  Question  .of  the 
guilt  of  a  defendant  under  tnis  section  does 
not  depend  upon  the  amount  of  the  excess. 
Frisbie  t?.  U.  S.,  (1896)  157  U.  S.  WO,  16 
S.  Ot.  586,  39  U.  S.  (L.  ed.)  667. 

The  guilt  or  innocence  of  a  defendant 
does  not  turn  on  the  question  whether  he 
is,  or  is  not,  successful  in  obtaining  the 
pension  for  which  he  is  Applying.  Frisbie 
t?.  U.  S.,  (1895)  llr7  U.  S.  160,  15  S.  Ct. 
686,  339  U.  S.  (L.  ed.)  657. 

Nor  does  guilt  depend  upon  whether  he 
takes  the  sum  in  excess  of  ten  dpllars  out 
of  tlie  particular  pension  money  received 
by  the  applicant.  Frisbie  i*.  U.  S.,  (1895) 
157  U.  S.  160,  15  S.  Ot.  586,  39  U.  S.  (L. 
ed.)  667. 

Prior  Acta. —  For  cases  showing  the 
effect  of  prior  Acts  upon  the  sections  from 
which  this  Act  was  aerived  and  the  effect 
of  the  repeal  of  such  Acts,  see  U.  S.  v, 
Reisinger,  (1888)  128  U.  S.  398,  9  S.  Ct. 
99,  32  U.  S.  (L.  ed.)  480;  U.  S.  r. 
Sapinkow,  (S.  D.  N.  Y.  1898)  190  Fed. 
6.54;  U.  S.  V.  Wilson  (D.  C.  Mass.  1886) 
29  Fed.  286;  U.  S.  t\  Van  Vliet,  (E.  D. 
Mich.  1885)  23  Fed.  36  reversing  (E.  D. 
Mich.  1885)  22  Fed.  641;  U.  S.  f>.  Mat- 
hewe,  (S.  D.  Ohio  1885)  23  Fed.  74;  U. 
S.  V.  Hague.  (W.  D.  Pa.  1884)  22  Fed. 
706;  U.  S.  r.  Goodwin,  (C.  C.  N.  H.  1884) 
20  Fed.  237;  U.  S.  r.  Moore,  (C.  C.  Ky, 
1883)  18  Fed.  686;  U.  S.  r.  Starn,  (D.  C. 
N.  J.  1883)  17  Fed.  435;  U.  S.  v.  Jessup, 
(D.  C.  Md.  1883)  16  Fed.  790;  U.  S.  r. 
Jenson,  (D.  V.  la.  1883)  15  Fed.  138; 
U.  S.  r.  Hewitt,  (D.  C.  N.  J.  1882)  11 
Fed.  243;   V.  S.  f>.  Mason,    (S.   O.  Ohio 

1881)  8  Fed.  412;  U.  S.  V.  Dowell,  (D.  C. 
Ind.  1881)  8  Fed.  881;  U.  S.  r.  Bennett, 
(1874)  12  Blatchf.  345,  24  Fed.  Cas.  No. 
14,570. 


An  act  to  prohibit  the  retention  of  soldiers'  dischargee  by  claim-agente 

wd  attorneys. 

[Act  of  May  21, 1872,  ch.  178, 17  Stat.  L.  137.] 

[Penalty  for  retaining  without  consent  or  refusing  to  deliver  disohaige 
papers  or  land  warrants.]  That  any  claim^agent,  attorney,  or  other  person 
engaged  in  th^  ooUeetion  of  claims  for  pay,  bounty,  pensioA»  or  other  allow- 
ances for  any  soldier,  sailor,  or  marine,  or  for  any  commissioned  officer  of 
the  military  or  naval  forces,  or  who  may  have  been  a  soldier,  sailor,  marine, 
or  officer  of  the  regular  or  volunteer  forces  of  the  United  States,  and  honor- 
ably discharged,  who  shall  retain,  without  the  consent  of  the  owner  or 
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owners  thereof,  or  shall  refuse  to  deliver  or  account  for  the  same  upon 
demand  duly  made  by  the  owner  or  owners  thereof,  or  by  their  agent  or 
attorney,  the  discharge-papers  or  land-warrant  of  any  such  soldier,  sailor, 
or  marine,  or  commissioned  officer,  which  may  have  been  placed  in  his 
hands  for  the  purpose  of  collecting  said  claims,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  upon  conviction,  be  punished  by  fine  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  not  exceeding  six  months,  or  both, 
at  the  discretion  of  the  court,  and  shall  thereafter  be  debarred  from  prose- 
cuting any  such  claim  in  any  executive  department  of  the  government. 
[17  Stai.  L.  137.] 

See  K.  S.  sec.  4746,  supray  p.  1037. 

Repeal  in  part. —  This  Act  as  far  as  it  and  by  implication  repeals  the  ppovisiona 

embraces  land  warrants  had  been  repealed  with    regard    to    lana    warrants    of    the 

before  tlie  enactment  of  the  Revised  Stat-  above  Act;  but  as  a  repeal  by  implication 

utes.     Hut  as  regards  discharge  papers  it  goes   no   further   than   the   inconsistency 

was  not  repealed  either  by  the  revision  between  the  later  and  the  earlier  statute 

nor   by   R.   S.   sec.   5485,  ftupra^  p.   1055.  in  respect  to  discharge  papers,  the  above 

That   section  was   taken   textualfy   from  'Act  is  still  in  force.     U.  S.  «.  Wdjhater, 

section  31  of  the  Act  of  March  3,  1878,  (D.  C.  Ind.  1884)  21  Fed.  187. 


An  act  to  equalize  pensions  in  certain  cases. 

[Act  of  June  6,  1874,  ch.  219,  18  Stat.  L.  6L] 

[Pensioners  under  special  acts  to  have  benefits  of  general  law.]  That  all 
persons  entitled  to  pensions  under  special  acts  fixing  the  rate  of  such  pen- 
sions, and  now  receiving  or  entitled  to  receive  a  leas  pension  than  that 
allowed  by  the  general  pension  laws  under  like  circumstances,  are,  in  lieu 
of  their  present  rate  of  pension,  hereby  declared  to  be  entitled  to  the  benefits 
and  subject  to  the  limitations  of  the  general  pension  laws  entitled  **An  act 
to  revise,  consolidate,  and  amend  the  laws  relating  to  pensions, ' '  approved 
March  third,  eighteen  hundred  and  seventy-three ;  and  that  this  act  go  into 
effect  from  and  after  its  passage :  Provided,  That  this  act  shall  not  be  con- 
strued to  reduce  any  pension  granted  by  special  act.    [18  Stat,  L,  61,] 

The  provisions  of  the  Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  666,  here  referred 
to,  are  fncorporated  into  Revised  Statutes,  with  sections  4692-47S5. 
See  R.  S.  sec.  4720,  suprOy  p.  1028. 

Special  pensions.  —  When  an  individual  placed  on  the  roll  in  the  ordinary  course 

by  name  is  placed  on  the  roll  of  navy  of   administration,   in  common   with   aJl 

pHensioners  by  special  act,  he  becomes  en-  other     pensioners     of     the     same    clae& 

titled  only  to  such  allowances  and  imder  (1854)  6  Op.  Atty.-Gen.  718. 
such    circumstances   as   if   he   had   been 


An  act  to  inerease  the  pensions  of  soldiers  and  sailors  who  have  been 

totally  disabled. 

[Act  of  June  18,  1874,  ch.  398,  18  Stat.  L.  78.] 

[Seo.  1.]  [Increase  of  pension  for  total  helplessness.]    That  section  four 

of  the  act  entitled  ''An  act  to  revise,  consolidate,  and  amend  the  laws  relat- 
ing to  pensions,"  and  approved  March  third,  eighteen  hundred  and  seventy- 
three,  be  so  amended  that  all  persons  who,  while  in  the  military  or  naval 
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service  of  the  United  States,  and  in  the  line  of  duty,  shall  have  been  so 
permanently  and  totally  disabled  as  to  require  the  regular  personal  aid  and 
attendance  of  another  person,  by  the  loss  of  the  sight  of  both  eyes,  or  by  the 
loss  of  the  sight  of  one  eye,  the  sight  of  the  other  having  been  previously 
lost,  or  by  the  loss  of  both  hands,  or  by  the  loss  of  both  feet,  or  by  any  other 
injury  resulting  in  total  and  permanent  helplessness,  shall  be  entitled  to  a 
pension  of  fifty  dollars  per  month ;  and  this  shall  be  in  lieu  of  a  pension  of 
thirty-one  dollars  and  twenty-five  cents  per  month  granted  to  such  person 
by  said  section :  Provided,  That  the  increase  of  pension  shall  not  be  granted 
by  reason  of  any  of  the  injuries  herein  specified  unless  the  same  have 
resulted  in  permanent  total  helplessness  requiring  the  regular  personal  aid 
and  attendance  of  another  person.    [18  Stat.  L.  78,] 

Section  4  lierein  referred  to  is  incorporated  in  the-  Revised  Statutes  as  section  4698, 
9upra,  p.  1015. 

The  amounts  allorwed  by  this  section  were  increased  by  an  Act  of  June  16,  1880, 
ch.  236,  infra,  p.  1074. 

See  the  notes  to  R,  S.  sec.  4698,  8upr€t,  p.  1015. 

Sec.  2.  [Effect.]  That  this  act  shall  take  effect  from  and  after  the  fourth 
day  of  June,  eighteen  hundred  and  seventy-four.    [18  Stai,  L.  78.] 


[Sec.  1.]  [Oompensation  for  investigating  pension  frauds.]    •    •    • 

That  the  additional  compensation  authorized  by  section  four  thousand  seven 
hundred  and  forty-lour  of  the  Revised  Statutes,  to  be  paid  to  clerks  detailed 
to  investigate  suspected  attempts  of  fraud  upon  the  Government  through 
and  by  virtue  of  the  pension-laws,  shall  be  the  actual  and  necessary  expenses 
of  transportation,  and  a  per  diem  allowance  in  lieu  of  subsistence,  not 
exceeding  four  dollars  per  diem.    [18  Stat  L.  374.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1875,  ch.  130. 

"Since  1882,  Aug.  6,  ch.  389,  22  Stat.  L.  248,  the  annual  appropriation  Acts  have 
limited  the  allowance  for  subsistence  of  special  examiners  in  pension  cases  to  not 
exceeding  $3  per  diem,  although  the  above  provision  has  never  been  repealed." 
Compilers'  note,  1  Supp*  R,  8.  75. 

R.  S.  sec.  4744  mentioned  in  the  text  is  given  su^pra,  p.  1036.  See  the  notes  to 
section. 


An  act  to  allow  a  pension  of  thirty-Bix  dollars  per  month  to  soldiers  who 

have  lost  both  an  arm  and  a  leg. 

[Act  of  Feb.  28, 1877,  ch.  73,  19  Stat.  L.  264.] 

[Pensions  for  loss- of  one  hand  and  one  foot,  etc.]  That  all  persons  who, 
while  in  the  military  or  naval  service  of  the  United  States,  and  in  the  line 
of  duty,  shall  have  lost  one  hand  and  one  foot,  or  been  totally  or  perma- 
nently disabled  in  both,  shall  be  entitled  to  a  pension  for  each  of  such  dis- 
abilities, and  at  such  a  rate  as  is  provided  for  by  the  provisions  of  the 
existing  laws  for  each  disability :  Provided,  That  this  act  shall  not  be  so 
construed  as  to  reduce  pensions  in  any  case.    [19  Stat.  L.  264.] 

See  the  note  to  R.  S.  sec.  4698,  «tf|M-a^  p.  lOlfi. 
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An  act  amending  the  pension  law  so  as  to  remove  the  disability  of  those 
who,  having  participated  in. the  rebellion,  have  since  its  termination 
enlisted  in  the  Army  of  the  tJniied  States,  and  become  disabled. 

[Act  of  March  3, 1877,  ch.  120,  19  Stat  L.  403.] 

[persons  aic^ing  rebellion,  8(fterwards  disabled  in  U.  8.  Army  or  Navy.] 

That  the  law  prohibiting  the  payment  of  any  money  on  account  of  pensions 
to  any  person,  or  to  the  widow,  children,  or  heirs  of  any  deceased  person 
who,  in  any  manner,  engaged  in  or  aided  or  abetted  the"  late  rebellion 
against  the  authority  of  the  United  States,  shall  not  be  construed  to  apply 
to  such  persons  as  afterward  voluntarily  enlisted  in  either  the  Navy  or 
Army  of  the  United  States,  and  who,  while  in  such  service,  incurred  dis- 
ability from  a  wound  or  injury  received  or  disease  contriacted  in  the  line 
of  duty.    [19  Stat.  L.  403,  as  amended  by  27  Stat.  L.  340.] 

The  amendment  of  this  section  by  the  Act  of  Aug.  1,  1892,  ch.  351,  27  Stat.  L.  340, 
consisted  in  the  substitution  in  place  of  the  words  "the  Army"  as  it  originaUy 
appeared^  of  the  words  "  either  the  Navy  or  Army,"  as  above  given. 

See  R,  S.  sec.  4716,  t^pra,  p.  1027,  and  the  note  thereto. 


Mu  act  equaluing  pensions  of  certain  officers  in  the  navy. 

.  [Act  of  March  3, 1877,  ch.  121,  19  Stat.  L.  403.] 

[Pensions  to  engineers  in  iTavy  to  be  according  to  relative  rank.]  That 
from  and  after  the  passage  of  this  act,  the  pension  for  total  disability  of 
passed  assistant  engineers,  assistant  engineers,  and  cadet  engineers  in  the 
naval  service,  respectively,  shall  be  the  same  as  the  pensions  allowed  to 
officers  of  the  line  in  the  naval  service  with  whom  they  have  relative  rank ; 
and  that  all  acts  or  parts  of  acts  inconsistent  herewith  be,  and  are  hereby, 
repealed.     [19  Stat.  L.  403.] 

Tlie  grade  of  "  cadet  engineer  "  has  been  abolished  and  the  ffrade  otherwise 
nated.    See  Natal  Aoa^omt,  vol.  6,  p.  1007,  R.  S.  sec.  1512  and  note. 


An  act  amending  the  lawB  granting  pensions  to  the  soldiers  and  saflors 
of  the  war  of  eighteen  hundred  and  twelve,  and  their  widows,  and 
for  other  purposes. 

[Act  of  March  9, 1878,  ck.  28,  20  Stat.  L.  27.] 

[Sec.  1.]  [Pensions  to  soldiers  and  sailors  of  War  of  1812  and  their 
widows.]  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized and  directed  to  place  on  the  pension-rolls  the  names  of  the  surviving 
officers  and  enlisted  and  drafted  men,  without  regard  to  color,  including 
militia  and  volunteers,  of  the  military  tod  naval  service  of  the  United 
States,  who  served  for  fourteen  days  in  the  war  with  Great  Britain  of 
eighteen  hundred  and  twelve,  or  who  were  in  any  engagement,  and  were 
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honorably  flischarged,  and  fbe  surviving  widows  of  snch  offlccnrs'imd' enlisted 
and  drafted  men.    [^  Stat,  L.  ^.] 

See  th€  notes  to  R.  S.  sec.  4608,  ftupra,  p.  1015.  This  Act  may  fte  deemed  to  have 
•tiperteded  R.  S.  sees.  4736-4740,  which  were  aa  follows: 

''Swx  4736.  The  g^fetary  of  the  InteHor  is  directed  to. place  on  the  pension-roll 
the  names  of  the  surviying  officers  and  enlisted  and  draited  men,  including  militia  and 
volunteers,  of  the  militarv  and  naval  service  of  the  United  Stat^,  who  served  sixty 
days  in  tlie  War  with  Great  Britain  of  eighteen  hundred  and  twelve,  and  were 
honorably  discharged,  and  $ueh  other  officers  and  soldiers  as  mav  hate  been  personally 
named  in  any  resolution  of  Conj^ress  for  any  specific  service  .m  that  war,  although 
their  term  of  service  may  have  been  less  than  sixty  days;  subject,  h6>t^i^6r,  to  the 
proviiitMs  of  section  forty-fteven  hundred  and  sixteen." 

Act  of  yeb.  14,  1871,  ch.  60,  16  Stat.  L,  411. 

'^  Sec.  47.37.  Pensions,  under  the  preceding  section,  shall  be  at  the  rate  of  eight 
dollars  ptiFr  month,  and  shall  be*^aid  to  the  persons  entitled  thereto  for  the  term  6f 
tiwtr  lives,  f^m  and  "SEftfer  tihe  fourteenth  day  of  February,  eighteen  hundred  AM 
seventy-one.  'But  that  section  shall  not  apply  to  any  person  who  is  receiving  a  pen- 
sion at  the  rate  of  eight  dollars  or  more  per  month;  nor  to  any  person  who  is  receiv- 
ing a  pensidn  lete  ihAh  eight  dollars  per  month,  except  for  tiie  differtoee  betweien  the 
pensibn  now  received  and  eight  dollars  per  month." 

Act  of  Feb.  14,  1871,  ch.  60,  16  Stat.  L.  411. 

"Sec.  4738.  The  surviving  widows  of  such  persons  as  are  embraced  within  the 
wovi8i6f)s  of  the  two  preceding  Sections,  shall  be  allowed,  on  the  conditions  and 
umitations  therein  expressed,  the  same  peneion  that  snch  persons  themselves  ^oiM. 
have  been  entitled  to  receive  thereunder  if  living  on  the  fourteenth  day  of  February, 
eighteen  hundt'ed  and  sdventy-one;  Provided,  hcwever,  Such  widdWs  were  married  to 
the  husbands,  on  account  of  whofie  services  the  pension  is  claimed,  prior  to  the 
treaty  of  peace  which  terminated  the  w«r  of  eighteen  hundred  and  twelve,  and  have 
not  remarried.'' 

Act  of  Feb.  14,  1871,  ch.  60,  16  Stat.  L.  411. 

"  l^c.  4739.  Before  the  name  of  any  person  is  placed  upon  the  pension-roll  under 
{he  ttiree  preceding  sections,  proof  iJhtfil  be  maae,  tinder  such  regnlations  afi  the 
Secretary  of  the  Interior  may  prescribe,  that  the  applicant  is 'entitled  to  a  pensicn 
under  the  provisions  of  the  sections  herein  cited;  and  the  Secretary  of  the  Interior 
shall  caUse  to  be  stricken  from  the  pension-roll  the  name  of  any  person  whenever 
it  appears,  bv  proof  satisfactory,  that  snch  name  was  put  upon  such  roll  through  false 
or  fraudnleht  representations." 

Act  of  Feb.  14,  1871,  eh.  50.  16  Stat.  L.  411. 

''  Sec.  4740.  The  loss  of  a  certificate  of  discharge  shall  not  deprive  an  applicant  of 
the  benefits  of  sections  forty-seven  hundred  and  thirty-six,  forty-seven  hundred  and 
thirty-seven,  and  forty-seven  hundred  and  thirty-eight,  but  other  proof  of  setVices 
performed  and  of  an  honorable  discharge,  if  deemed  satisfactory,  shall  be  sufficient." 

Act  of  Teb.  14,  1«71,  ch.  50,  16  Stat.  L.  411. 


Service  aifter  ratification  of  treaty  of 
peace. —  This  provision  does  not  include 
service  performed  by  the  land  or  naval 
forces  alter  the  ratification  of  the  treaty 
of  peace  between  the  United  States  and 
Great  Britian,  w^iich  took  place  Feb.  17, 
1815.  Pensiona  for  Service  in  War  of 
1812,  (1878)   16  Op.  Atty.-Oen.  134. 


When  war  terminated. —  This  Act  is  to 
be  construed  in  connection  with  the  Act 
of  Feb.  14,  1871,  ch.  60,  wherein  the  "War 
with  Great  Britain,"  referred  to  above,  is 
expressly  declared  to  have  been  terminated 
by  the  treaty  of  peace.  Pensions  for  Serv- 
ice in  War  of  1812,  (1878)  16  Op.  Atty.- 
Gen.  134. 


Seo.  2.  [Bate  of  pensioiui  —  exuting  ]>en8ioltt.]  That  this  act  shall  not 
apply  to  any  person  who  is  receiving  a  pension  at  the  rate  of  eight  dollars 
per  month  or  mcfre,  nor  to  any  person  receiving  a  pension  of  less  than  eight 
dollars  per  month  except  for  the  difference  between  the  pension  now 
received  (if  less  than  eight  dollars  per  month)  and  eight  dollars  per  month. 
Pensions  nndeir  this  feet  shall  be  at  the  rate  of  eight  dollars  per  month, 
except  as  herein  provided,  and  shall  be  paid  to  the  persons  entitled  thereto, 
from  ted  after  the  passage  of  this  act,  for  and  during  their  natural  lives : 
Provided,  That  the  pensions  to  widows  provided  for  in  this  act  shall  cease 
when  they  shall  marry  again.    [20  Stat.  L.  28.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 
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Sec.  3.  [Proof  of  right  —  perjury — loss  of  certificate  of  discharge.] 

That  before  the  name  of  any  person  shall  be  placed  upon  the  pension-roUs 
under  this  act,  proof  shall  be  made,  under  such  rules  and  regulations  as  the 
Commissioner  of  Pensions,  with  the  approval  of  the  Secretary  of  the 
Interior,  shall  prescribe,  that  the  applicant  is  entitled  to  a  pension  under 
this  act;  and  any  person  who  shall  falsely  take  any  oath  required  to  be 
taken  under  the  provisions  of  this  act  shall  be  guilty  of  perjury;  and  the 
Secretary  of  the  Interior  shall  cause  to  be  stricken  from  the  rolls  the 
name  of  any  person,  when  it  shall  appear,  by  proof  satisfactory  to  him, 
that  such  name  was  put  on  said  rolls  by  or  through  false  or  fraudulent 
representations,  or  by  mistake  as  to  the  right  of  such  person  to  a  pension 
under  this  act.  The  loss  or  lack  of  a  certificate  of  discharge  shall  not 
deprive  the  applicant  of  the  benefit  of  this  act,  but  other  proof  of  the  service 
performed  and  of  an  honorable  discharge,  if  satisfactory,  shall  be  deemed 
sufficient;  and  when  there  is  no  record  evidence  of  such  service  and  such 
discharge,  the  applicant  may  establish  the  same  by  other  satisfactory  testi- 
mony :  Provided,  That  when  any  person  has  been  granted  a  land-warrant 
under  any  act  of  Congress  for  and  on  account  of  service  in  the  said  war 
of  eighteen  hundred  and  twelve,  such  grant  shall  be  prima-f  acie  evidence  of 
his  service  and  honorable  discharge,  so  as  to  entitle  him,  if  living,  or  his 
widow,  if  he  be  dead,  to  a  pension  under  this  act ;  but  such  evidence  shall 
not  be  conclusive,  and  may  be  rebutted  by  evidence  that  such  land-warrant 
was  improperly  granted.    [20  Stat.  L.  28.] 

Provisions  aimilar  to  those  of  this  seoiion  were  contained  in  R.  8.  sec.  473i>>  aM 
out  in  the  notes  to  section  1  of  this  Act,  supra,  p.  1067. 


Decisions  under  fo'rmer  R.  S.  sec.  4739 
—  PenaUm  bureau's  potoer  of  revision. — 
The  revision  of  the  decisions  as  to  pen- 
sions by  the  pen-sion  bureau  itself  is  a 
power  inherent  in  the  pension  bureau,  giv- 
ing it  the  right  to  striKe  from  the  pension 
roll  the  names  of  persons  not  entitled  to 
pensions,  and  to  reduce  the  amount  of  the 
pension  when  the  pensioner  is  not  entitled 
to  receive  so  large  an  amount.  Harrison 
t?.  U.  S.,  (1885)  20  Ct.  CI.  122;  Lochren 
f?.  U.  S.,  (189i5)  6  App.  Cas.  (D.  C.)  486. 

Who  included. —  'ITie  latter,  clause  of 
this  section  is  broad  enough  to  include  all 
pensioners.  It  has  no  restrictive  words. 
Harrison  v.  U.  S.,  (1885)  20  Ct.  CI.  122. 

Ex  parte  investigation. —  The  secretary 
has  the  right  to  strike  from  the  list 
of  invalid  pensioners  a  name  which  he 
has  found,  upon  evidence  furnished  him 


through  an  ex  parte  investigation  by  spe- 
cial agents,  was  placed  there  by  false  and 
fraudulent  representations.  Harrison  p. 
U.  S.,  (1885)  20Ct  CI.  122. 

Evidence  for  recovery  of  money  paid 
on  fraudulent  pension. —  The  government 
may  recover  money  paid  on  a  penaion  ob- 
tained through  fraud,  but  the  evidence 
tending  to  prove  the  fraud  and  npon 
which  to  found,  a  verdict  or  decree  must 
be  clear  and  satisfactory.  It  may  be  cir- 
cumstantial, but  it  must  be  persuasive.  A 
mere  preponderance  of  evidence,  whic^  at 
the  same  time  is  vague  or  ambiguous,  is 
not  sufficient  to  warrant  a  findin-g  of 
fraud,  and  will  not  sustain  a  judgmoit 
based  on  such  finding.  Lalone  r.  U.  S.. 
(1896)  164  U.  S.  226,  17  S.  Ct.  74,  41  U. 
S.   (L.  ed.)   426. 


Sec.  4.  [Act  to  apply  to  all  applications  —  extension  of  existing  laws.] 

That  all  applications  for  pensions  of  the  classes  provided  for  in  this  act 
heretofore  or  which  may  hereafter  be  made  shall  be  considered  and  decided 
as  though  made  under  this  act;  and  all  laws  now  in  force  in  regard  to  the 
manner  of  paying  pensions,  and  in  reference  to  the  punishment  of  frauds, 
shaU  be  applicable  to  all  claims  under  the  provisions  of  this  act  [20  8t<U, 
L.  28.] 


See  the  notes  to  section  1  of  this  Act,  supra,  p.  1067. 
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Seo.  5.  [Bestoration  of  pensioners  stricken  from  rolls  for  aiding  rebel- 
lion.] That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized 
and  directed  to  restore  to  the  pension-rolls  the  names  of  all  persons  now 
surviving  heretofore  penisioned  on  account  of  service  in  the  war  of  eighteen 
hundred  and  twelve  against  Great  Britain,  or  for  service  in  any  of  the 
Indian  wars,  and  whose  names  were  stricken  from  the  rolls  in  pursuance 
of  the  act  entitled  *'An  act  authorizing  the  Secretary  of  the  Interior  to 
strike  from  the  pension-rolls  the  names  of  such  persons  as  have  taken  up 
arms  against  the  government,  or  who  have  in  any  manner  encouraged  the 
rebels,"  approved  February  fourth,  eighteen  hundred  and  sixty-two;  and 
that  the  joint  resolution  entitled  **  Joint  resolution  prohibiting  payment 
by  any  oflBcer  of  the  government  to  any  person  not  known  to  have  been 
opposed  to  the  rebellion  and  in  favor  of  its  suppression,"  approved  March 
second,  eighteen  hundred  and  sixty-seven,  and  section  four  thousand  seven 
hundred,  and  sixteen  of  the  Kevised  Statutes  of  the  United  States,  shall 
not  apply  to  the  persons  provided  for  by  this  act :  Provided,  That  no  money 
shall  be  paid  to  any  one  on  account  of  pensions  for  the  time  during  which 
his  name  remained  stricken  from  the  rolls.    [20  Stat.  L.  28,] 

The  Act  of  Feb.  4,  1862,  ch.  18,  12  Stat.  L.  937,  above  mentioned,  is  not  included  in 
the  Revised  Statutes.  It  directed  the  striking  from  the  pension  rolls  of  the  names  of 
aUpersons  who  had  taken  up  arms  against  the  government  or  encouraged  the  rebels. 

llie  joint  resolution  here  referred  to  of  March  2,  1867,  No.  46,  14  Stat.  L.  571,  is 
incorporated  into  Kevised  Statutes  as  section  3480.    See  Claims,  vol.  2,  p.  188. 

R.  S.  sec.  4716  mentioned  in  the  latter  part  of  this  section  is  given  supra,  p.  1027. 

See  the  notee  to  section  1  of  this  Act,  supra,  1067. 

Seo.  6.  [Pension  to  widows  of  those  who  were  so  stricken  off  and  died 
before  restoration.]  That  the  surviving  widow  of  any  pensioner  of  the  war 
of  eighteen  hundred  and  twelve  where  the  name  of  said  pensioner  was 
stricken  from  the  pension-rolls  in  pursuance  of  the  act  entitled  **An  act 
authorizing  the  Secretary  of  the  Interior  to  strike  from  the  pension-rolls 
the  names  of  such  persons  as  have  taken  up  arms  against  the  government, 
or  who  have  in  any  manner  encouraged  the  rebels,"  approved  February 
fourth,  eighteen  hundred  and  sixty-two,  and  where,  under  the  existing  pro- 
visions of  law,  said  pensioner  died  without  his  name  being  restored  to  the 
rolls,  shall  be  entitled  to  make  claim  for  a  pension  as  such  widow  after  the 
passage  of  this  aet:  Provided,  That  no  such  arrearages  shall  be  paid  for 
any  period  prior  to  the  time  of  the  removal  of  the  disability  of  the  pen- 
sioner, aa  provided  in  section  five :  And  provided  further.  That  under  this 
act  any  widow  of  a  Revolutionary  soldier  who  served  fourteen  days  or 
was  in  any  engagement  shall  be  placed  upon  the  pension-rolls,  of  the  United 
States,  and  receive  a  pension  at  the  rate  of  eight  dollars  per  month.  [20 
Stat.  L.  28.] 

See  the  note«  to  eection  1  of  this  Act,  supra,  p.  1067. 

■ 

Sec.  7.  [Repeal.]  That  all  laws  and  clauses  of  laws  in  conflict  with  this 
aet  be,  and  they  are  hereby,  repealed.    [20  Stat.  L.  29.] 
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An  act  to  ixurease  the  pennon,  of  certain  pensioned  soldiers  and  sailors 
who  have  lost  both  their  hands  or  both  their  feef  or  the  sight  of  both 
eyes  in  the  service  of  the  country. 

[Act  of  June  17, 1878,  ch.  261^  20  8taL  U  lU.] 

[Pensio:^  far  loss  of  bpth  hands,  feiet^  or  eyes.]  That  (m  and  after  the 
passage  of  this  act,  all  soldiers  and  sailors  who  have  lost  either  both  their 
hands  or  both  their  feet  or  the  sight  of  botji  eyes  in  the  service  of  th^ 
United  States,  shall  receive,  in  lieu  of  all  pensions  now  pai<i  tfiepi  by  the 
Goyernment  of  the  United  States,  and  there  shall  be  paid  to  them,  in  the 
same  manner  as  pensions  are  now  paid  to  such  persons,  the  sum  of  seventy 
two  dollars  per  month.    [20  Stat.  L,  144.] 

A.  pfe^unble  to  the  Act  wa«  as  foUow3: 

"  Whereas,  it  ia  apparent  that  the  present  peasion  pai4  to  sc^diers  an4  sailor^ .  who 
have  lost  both  their  hands  or  both  their  feet  in  the  service  of  the  country  is  gr^tly 
inadfiquate  to  the  support  of  such  as  have  families:    Therefore,"  etc.  « 

See  the  not^s  to  R.  Sr  sec.  4698,  supra,  p.  1016. 

Tbie.  Act  increased  the  amount  allowed  by  the  Act  of  June  18,  1874,  ch.  208^  S,  1, 
Mwpra,  p.  IOCS. 

The  amounts  aUowed  were  increased  by  the  Act  of  Fehu  12,  1880^  ch.  139^  imfr^, 
p.  1083,  and  the  Act  of  AprU  8,  1904,  ch.  945,  infra,  p.  1105. 

This  Act  was  construed  to  include  certain  classes  of  soldiers  .and  saUors  by.the.A9t 
of  Jdaich  3,  1879,  ch.  200,  infra,  p.  1073. 


An  aot  to  amend  section  forty-six  hnndred  and  ninety-flve^  (tf  the  Bevised 

Statutes  of  the  United  States. 

[Act  of  June  18, 1878,  (*.  268,  20  8M.  L.  1€6.] 

[I4entenaiit-coin]nan4er8!  pjen^ion,]  That  fi*om  and  after  July  sixt€«n;th 
eighte;en  hundred  and  sixty-two  pensions  granted  to  lieutenant-commandeis 
in  the  Navy  for  disability,  or  on  account  of  their  death,  shall  be  the  same 
as  .theretofore  provided  for  lieutenianta^commanding.    [20  Stat.  L.  166.] 

B.  S.  sec.  4695  amended  by  the  text  is  given  9upra,  p.  lOlSw 


An  aot  to  provide  that  all  pensions  on  account  d  deaitli,  or  wounds 
received,  or  disease  contracted  in  the  service  of  the  United  Statss 
during  the  late  watvOf  the  rebeUk)n>  which  have  been  granted,  or 
which  shaU  hereafter  be  granted,  shall  commence  from  the  dale  of 
death  or  discharge  from  the  service  of  the  United  Stales;  for  tiie 
*  payment  of  arrears  of  |>ensiensy  and  other  purposes. 

[Act  of  Jan.  25, 1879,  ch.  23,  20  Stat.  L.  265.] 

,  [Sbo.  1.]  [Ck>mmencement  of  pensions  for  death,  wounds,  etc.,  in  war 
of  rebellion.]  That  all  pensions  which  have  been  granted  under  the  general 
laws  regulating  pensions,  or  may  hereafter  be  granted,  in  consequence  of 
death  from  a  cause  1  which  originated  in  the  United  States  service  during 
the  continuance  of  the  late  war  of  the  rebellion,  or  in  consequence  of 
I  wounds,  injuries,  or  disease  received  or  contracted  in  said  service  during 
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said  war  of  the  rebellion,  shall  comiuence  from  the  date  of  the  death  or 
discharge  from  said  service  of  the  person  on  whose  account  the  claim  has 
been  or  shall  hereafter  be  granted,  or  from  the  termination  of  the  right  of 
the  party  leaving  prior  title  to  such  pension :    •.   •    *    [20  Stat  L.  265.] 


The  omitted  part  of  the  section  was  as  foUows: 

"  Provided,  The  rate  of  pension  for  the  intervening  tbpe  for  which  arrears  of 
pension  are  hereby  granted  shall  be  the  same  per  month  for  which  the  pension  was 
originally  granted/' 

It  was  superseded  by  the  provisions  of  the  Act  of  March  3j  197^*  <^*  1^7,  f  h 
infra,  f.  1072. 

Section  3  of  this  Act  repealed  R.  S.  4717,  noted  supra,  p.  1028. 


Construed  with  former  statutes. —  This 
Act  Is  really  an  extension  of  former  stat- 
utes and  must  be  read  and  construed  in 
connectimi  ^ith  them.  I>oaneny's  Case, 
(1881)   17  a.  d.  106. 

• "  Right "  and  **  prior  title  **  constmsd.— 
"There  is  no  reason  to  restrict  the  ex- 
pressions '  ri^t '  Slid  '  prior  titte  *  to  thie 
case  ol  enjoyment  alone.  They  include 
that,  no  doubt,  but  they  also  include  the 
case  of  a'  soldier  who,  under  the  title 
which  the  statutes  gave  him,  has  a  right 
to  pension 'which  he  declines  to  reduce  into 
cnjoymtent."  Widow  Pensioner,  (187d)  16 
Op.  Atty.-Gen.  039. 

Widow's  right  generally. —  "The  pen- 
sions' allowed  to  soldiers  are  no  greater 
because  of  their  having  wives  and  chil- 
dren ;  the  unmarried  man  receives  as  much 
as  the  married.  The  wife  of  a  disabled 
soldier  has  no  statua  before  the  pension 


office  to  make^avaU  in  any  way  of  the 
pension  which"  her  husband  declineH  to 
draw.  It  is  only  after  she  has  become  a 
widow  that  tkp  law,  takes  her  case  into 
consideration.  Before  that  it  is  supposed 
that  her  husband  as  husblBind,  and  not  as 
pensioner,  has  provided^  for  her  support, 
it  is  the  death  of  the  husband  therefore, 
and  not  of  the  pensioner,  that  is  im- 
portant to  her  right.** '  Widow  Pensioner, 
(1879)  Id  <^.  Aity.-Oen.  6^9. 

Sight  of  widow  to  arrears  of  pension. — 
Where  an  officer  contracts  a  disease  in  th0 
service,  and  dies  therefrom  subsequent  to 
his  discharge,  but  has  never  been  a  pen- 
sioifter  nor  hius  ever  applied  for  a  pension, 
his  widow  is  not  entitled  to  arrears  of 
pension  from  the  date  of  his  discharge. 
Widow  Paisioneir,  (1879)  16  Op.  Atty.- 
Gen.  639. 


Sec.  2.  [Begulations  for  payment  of  arrears.]  That  the  Commissioner 
of  Pensions  is  hereby  authorized  and  directed  to  adopt  snch  rules  and  .regu- 
lations for  the  payment  of  the  arrears  of  pensions  hereby  granted  as  will 
be  necessary  to  6ause  to  be  paid  to  such  pensioners,  or,  if  the  pensioners 
shall  have  died,  to  the  person  or  persons  entitled  to  the  same,  all  such 
arrears  of  pension  as  the  pensioner  may  be,  or  would  have  been,  entitled  to 
under  this  Act.    [^  Stia.  L.  26S.] 

See  the  notes  to  the  preceding  section  1  ol  this  Act. 


Uckta  of  administrator. —  Hie  issuanoe      ment  whieh  survives  to  the  adttiiniafcrator. 
of  a  certificate  for  arrears  of  peusioais      DonneUyls  Case,  (1881,)  17  Ot,  CI.  106. 
does  not  create  a  debt  againat  the  govem- 

Seo.  4.,  [AttomeyB  not  entitled  to  fees  on.  applications  for  arrears  of 
pensions,]    N^  claim  agent  or  otter  person  shall  be  entitled  to  receive  ai^y  ^ 
compensation  for  services  in  making,  application  for  arrears  of  pension.  * 
[20  Stat  r.  265.] 


A  aimilar  provision  wm  made  by  R.  & 

4711,  mfprtt,  p.  1024. 


47^6,  mif>ra,  p.  1064,  and  in  R.  S.  sec 


Sbg.^  5.  [It#p€!Al<]  That  all  acta  or  parta  of  acts  so  far  as  they  may  con- 
flict with  the  provisions  of  this  act  be,  and  the  same  are  hereby,  repealed, 
[20  Stai.  L.  265.] 


1072 


7  FED.  STAT.  ANN.  (2d  Ed.) 


[Sec.  1.]  [Bate  of  arrears  of  invalid  pensions — disability  occurring 
after  cessation  of  hostilities.]  •  •  •  That  the  rate  at  which  the  arrears 
of  invalid  pensions  shall  be  allowed  and  computed  in  the  cases  which  have 
been  or  shall  hereafter  be  allowed  shall  be  graded  according  to  the  degree 
of  the  pensioners  disability  from  time  to  time  and  the  provisions  of  the 
pension  laws  in  force  over  the  period  for  which  the  arrears  shall  be  com- 
puted. That  section  one  of  the  act  of  January  twenty-fifth,  eighteen- 
hundred  and  seventy-nine,  granting  arrears  of  pensions  shall  be  construed 
to  extend  to  and  include  pensions  on  account  of  soldiers  who  were  enlisted 
or  drafted  for  the  service  in  the  war  of  the  rebellion,  but  died  or  incurred 
disability  from  a  cause  originating  after  the  cessation  of  hostiliti«j;  and 
before  being  mustered  out :  Provided,  That  in  no  case  shall  arrears  of  pen- 
sions be  allowed  and  paid  from  a  time  prior  to  the  date  of  actual  disability. 
[20  Stat  R  470,] 

The  provisions  of  this  and  the  following  section  2  are  from  the  Pension  Appropria- 
tion Act  of  March  8,  1879,  ch.  187. 

Section  3  of  this  Act  repealed  R.  S.  sec.  4709,  noted  supra,  p.  1023. 

The  Act  of  Jan.  25,  1879,  ch.  23,  mentioned  in  this  section  is  flnven  9upra^ 
p.  1071. 


Nature  and  effect. —  This  section  is  a 
re-enactment  of  the  provisions  of  R.  S. 
sec.  4709  (noted,  supra,  p.  1023  as  re- 
pealed by  sec.  3  of  this  Act)  with  some 
modifications  thereof.  Among  these  modi- 
fications  is  the  introduction  of  a  new  limi- 
tation for  filing  applications  for  pensions 
which  affects  the  commencement  of  the 
pension  and  which  takes  the  place  of  the 
limitation  prescribed  in  the  latter  section. 
The  former  section  may  well  be  regarded 
as  intended  by  Congress  to  be  a  substitute 
for  the  latter,  and  such  it  undoubtedly  is 
in  legal  effect.  Declarations  in  Pension 
Oases,  (1882)   17  Op.  Atty.-Gen.  355. 

Application  by  letter. — "If  the  letter 


or  written  application  made  peraonally  by 
the  claimant  is  sufiioient  to  identify  the 
claimant  and  the  claim  he  makes,  and 
was  placed  upon  file  as  a  part  of  the 
record  in  his  case  before  the  first  day  of 
July,  1880,  and  was  not  abandoned,  or 
if  delay  in  its  prosecution  has  been  satis- 
factorily accounted  for  by  sickness,  and 
the  csfie  by  subsequent  proceedings  was 
shown  to  be  meritorious  and  was  granted, 
the  application  by  letter  is  sufficient  to 
warrant  the  granting  of  arrears  provided 
for  by  the  second  section  of  the  Act  of  tiie 
3d  of  March,  1879."  Arrears  of  Pearion, 
(1888)   19  Op.  Atty.-Gen.  190. 


Sec.  2.  [Arrears  of  pension  granted  for  causes  origiJiatmg  since  March 
Af  1861  —  limitation.]  All  pensions  which  have  been,  or  which  may  here- 
after be,  granted  in  consequence  of  death  occurring  from  a  cause  which 
originated  in  the  service  sin6e  the  fourth  day  of  March,  eighteen  hundred 
and  sixty  one,  or  in  consequence  of  wounds  or  injuries  received  or  disease 
contracted  since  that  date  shall  commence  from  the  death  or  discharge  of 
the  person  on  whose  account  the  claim  has  been  or  is  hereafter  granted 
if  the  disability  occurred  prior  to  discharge,  and  if  such  disability  occurred 
after  the  discharge  then  from  the  date  of  actual  disability  or  from  the  ter- 
mination of  the  right  of  party  having  prior  title  to  such  pension ;  Provided, 
The  application  for  such  pension  has  been  or  is  hereafter  filed  with  the 
Commissioner  of  Pensions  prior  to  the  first  day  of  July  eighteen  hundred 
and  eighty,  otherwise  the  pension  shall  commence  from  the  date  of  filing 
the  application;  but  the  limitation  herein  prescribed  shall  not  apply  to 
claims  by  or  in  behalf  of  insane  persoins  and  children  under  sixteen  years 
of  age.    [20  atat.  L.  470.] 


I .  > 


See  the  note  to  the  preceding  section  \  of  this  Act. 
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An  act  for  the  relief  of  soldiers  and  sailors  becomiBg  totally  blind  in  the 

service  of  the  country. 

[Act  of  March  3, 1879,  ch.  200,  20  Stat  L.  484,] 

[Pension  on  account  of  total  blindness.]  That  the  act  of  June  seven- 
teenth, eighteen  hundred  and  seventy  eight,  entitled  *'An  act  to  increase 
the  pensions  of  certain  soldiers  and  sailors  who  have  lost  both  their  hands 
or  both  their  feet,  or  the  sight  of  both  eyes,  in  the  service  of  the  country  '  *, 
be  so  construed  as  to  include  all  soldiers  and  sailors  who  have  become  totally 
blind  from  causes  occurring  in  the  service  of  the  United  States.  [20  Stat, 
L.  484.] 

See  the  notes  to  R.  S.  sec.  46&8,  aupra,  p.  1015. 

The  Act  of  June  17»  1S78,  ch.  201,  mentioned  in  the  text  i«  given,  9upra,  p.  1070. 


Sec.  3.  [Special  examinations  of  pensioners — increase  or  reduction  of 
pensions  —  fractional  currency  reserve  in  payment  of  pensions.]  That 
sections  forty-seven  hundred  and  seventy-one,  forty-seven  hundred  and 
seventy-two,  and  forty-seven  hundred  and  seventy-three  of  the  Revised 
Statutes  of  the  United  States,  providing  for  biennial  examinations  of  pen- 
sioners, are  hereby  repealed:  Provided,  That  the  Commissioner  of  Pen- 
sions shall  have  the  same  power  as  heretofore  to  order  special  examinations, 
whenever,  in  his  judgment,  the  same  may  be  necessary,  and  to  increase  or 
reduce  the  pension  according  to  right  and  justice ;  but  in  no  case  shall  a 
pension  be  withdrawn  or  reduced  except  upon  notice  to  the  pensioner  and 
a  hearing  upon  sworn  testimony,  except  as  to  the  certificate  of  the  examin- 
ing surgeon.  In  order  to  provide  for  the  speedy  payment  of  arrearages 
of  pensions,  the  Secretary  of  the  Treasury  is  hereby  authorized  and  directed 
to  issue  immediately  in  payment  thereof,  as  they  may  be  adjusted,  the  legal- 
tender  currency,  now  in  the  United  States  Treasury,  held  as  a  special  fund 
for  the  redemption  of  fractional  currency  under  section  one  of  joint  resolu- 
tion number  seventeen  of  the  Congress  of  the  United  States,  approved 
July  twenty-second,  eighteen  hundred  and  seventy-six.  And  fractional  cur- 
rency prcssented  for  redemption  shall  be  redeemed  in  any  moaeyB  in  the 
Treasury  not  otherwise  appropriated.    [21  Stat  L.  30.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  21, 
1879,  ch.  34. 

Res.  of  July  22,  1876,  No.  17,  is  given  in  Goinagk,  Mjivts,  aivd  Assay  OrncBS, 
vol.  2,  p.  339. 


An  aet  to  restore  pensions  in  certain  cases. 

[Act  of  June  9, 1880,  ch.  166,  21  Stat.  L.  170.] 

[Pensions  allowed  prior  to  July  26,  1866,  not  to  be  reduced  by  subse- 
quent acts  —  to  be  restored  if  already  reduced.]  That  section  three  of  an 
act  entitled  **An  act  increasing  the  pensions  of  widows  and  orphans,  and 
for  other  purposes/'  approved  July  twenty-fifth,  eighteen  hundred  and 
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thirty-six,  and  section  thirteen  of  an  act  entitled  *'An  act  relating  to  pen- 
sions,'* approved  July  twenty-seventh,  eighteen  hundred  and  sixty-eight, 
and  section  forty-seven  hundred  and  twelve  of  the  Revised  Statutes,  shall 
pot  operate  to  reduce  the  rate  of  any  pension  which  had  actually  been 
allowed  to  the  commissioned,  non-commissioned,  or  petty  officers  of  the  Navy 
or  their  widows  or  minor  children,  prior  to  the  twenty-first  day  of  July, 
eighteen  hundred  and  sixty-six ;  and  the  Secretary  of  the  Interior  is  hereby 
directed  to  restore  all  such  pensions  as  have  already  been  so  reduced  tx) 
the  rate  originally  granted  and  allowed,  to  take  effect  from  the  date  of 
such  reduction,    [21  Siai.  L.  170.] 

The  provisions  of  the  sections  mentioned  in  the  text  were  superseded  by  the  provi- 
sions  of  R.  S.  sec.  4712,  as  amended,  which  ie  given  supra,  p.  1025. 


An  act  to  increase  the  pensions  of  certain  pensioned  soldiers  and  sailors 
who  are  utterly  helpless  from  injuries  received  or  disease  contracted 
while  in  the  United  States  service. 

[Act  of  June  16,  1880,  ch,  236,  21  Stat.  L.  281.] 

[Skc.  1.]  [Increase  of  pension  for  total  helplessness.]  That  all  soldiers 
and  sailors  who  are  now  receiving  a  pension  of  fifty  dollars  per  month, 
under  the  provisions  of  an  act  entitled  **An  act  to  increase  the  pension  of 
soldiers  and  sailors  who  have  been  totally  disabled,"  approved  June  eigh- 
teenth, eighteen  hundred  and  seventy-four,  shall  receive,  in  lieu  of  all  pen- 
sions now  paid  them  by  the  Government  of  the  United  States,  and  there 
shall  be  paid  them  in  the  same  manner  as  pensions  are  now  paid  to  such 
persons,  the  sum  of  seventy  two  dollars  per  month.    [21  Stat.  L.  281.] 

See  note  to  R.  S.  sec.  4698,  aupra,  p.  1015.    See  also  Act  of  March  4,  1890,  ch.  25, 
infra,  p.  1803. 
The  Act  of  June  18,  1874,  ch.  298,  mentioned  in  the  t€iKt  it  given  tiipra,  p.  1064. 


Constniction. —  **  To  say  that  only  those 
who  on  the  16th  of  June,  1880,  were  upon 
the  pension  roU  imder  the  Act  of  1874 
are  entitled  to  the  increase,  is  to  put  too 
literal  and  narrow  a  construction  upon 
the  statute.  The  words  '  now  receiving  ' 
in  the  Act  of  1880  should  be  construed  to 
mean  'now  entitled  to  receive.'"  Bur- 
nett's Case,  (1882)  17  Op.  Atty.-Gen.  327. 

Relation  of  Acts  increasing  pensions. — 
The  Act  of  June  18,  1874,  ch.  298,  supra, 
p.  1064,  was  an  amendment  of  the  fourth 
section  of  the  general  pension  law  of 
March  3,  1873  (R.  S.  sec.  4698),  in  this 
particular  only,  thut  it  raised  the  pen- 
sions of  those  who  were  entitled  to  $31.25 
per  month,  under  the  law  of  1873,  to  $50. 
Then  the  Act  of  June  16,  1880,  comes  in 
and  simply  increases  the  pensions  of  the 
same  class  of  pensioners  to  $72  per  month. 
It  is  a  substitute  for  the  Act  of  1874  and 
abrogates  it.  Burnett's  Case,  (1882)  17 
Op.  Atty.-Gen.  ^7. 

Who  entitled  to  increase. —  "The  pen- 
sioners who,  under  the  general  law,  were 
on    June    16,    1880|    ^ititled    to    receire 


$3i.26  per  month  are,  under  the  Act  of 
June  16,  1880,  entitled  to  $72  per  month. 
.  .  .  The  are  entitled  to  the  increase  no 
matter  when  they  make  applicaticm  for  it. 
The  facts  showing  hiB  right  to  be  upon 
the  pension  roU,  not  the  time  when  hia 
name  was  placed  there,  are  the  important 
and  governing  consideration."  Burnett's 
Case,  (1882)  17  Op.  Atty.-Gen.  827. 

The  intent  and  spirit  of  the  Act  of 
June  16,  1880,  is  that  aU  those  soldiers 
and  sailoi^  whose  present  right  it  was  at 
the  time  of  its  passage  to  demand  and  re- 
ceive a  pension  of  $50  a  month  under  the 
Act  of  June  18,  18174,  di.  298,  aupra,  p. 
1064,  should  have  the  same  increased  to 
$72."  Burnett's  Case,  (1882)  17  Op. 
Atty.-Gen.  327. 

Subsequent  pensioneia. —  This  Act, 
whicli  provides  for  an  increase  of  pension 
for  certain  pensioners  '  now  receiving  a 
pension  of  $50  per  month '  under  the  Act 
of  June  18,  1874,  ch.  298,  supra,  p.  1064, 
being  'in  terms  limited  to  those  who  «t 
the  time  of  its  enactment  were  receiving 
a  pension  of  $50  per  month  under  t|i9 
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Act  of  1874,  its  benefits  csjinot  be  ex- 
tended to  those  who  may  thereafter  be- 
come entitled  to  receive  a  pension  of  the 
same  amount  under  the  Act  of  1874.  In- 
crease of  Pensions,  (1880)  16  Op.  Atty.- 
Gen.  594. 

Under  spedil  and  general  laws. —  In 
Burnett's  Case,  ( 1882)  17  Op.  Atty.-Gen. 
B27,  it  wsfi  held  by  Attorney-Qeneral 
Brewster,  that,  where  a  person  was  receiv- 


ing a  peDsioh  under  the  general  law  and 
thereafter  bj  a  special  Act  he  was  given  a 
lai^er  p^sion  *'  m  lieu  of  the  pension  he 
now  reoeiyes,"  and  subsequent  u>  the  spe- 
cial Act  the  pension  to  which  he  would 
be  entitled  was  increased  by  this  Act,  he 
was  entitled  to  have  two  pension  certifi- 
cates, issued  to  him,  one  under  this  Act, 
and  the  other  under  the  special  Act. 


Seo.  2.  [Date  from  which  increase  takes  effect.]  All  pensioners  whose 
pensions  shall  be  increased  by  the  provisions  of  this  act  from  fifty  dollars 
per  month  to  seventy  two  dollars  per  month  shall  be  paid  the  difference 
between  said  sums  monthly,  from  June  seventeenth,  eighteen  hundred  and 
seventy  eight,  to  the  time  of  the  taking  effect  of  this  act.    [SI  Stat.  L.  261.] 


Sec.  8.  [Subpoenas  to  witnesses  to  give  depositioiis  —  feee  of  wit- 
nesses.] That  in  addition  to  the  authority  conferred  by  section  one  hundred 
and  eighty-four,  title  four  of  the  Revised  Statutes,  any  judge  or  clerk  of 
any  court  of  the  United  States  in  any  State,  District,  or  Territory  shall 
have  power,  upon  the  application  of  the  Commissioner  of  Pensions,  to  issue 
a  subpoena  for  a  witness,  being  within  the  jurisdiction  of  such  court,  to 
appear,  at  a  time  and  place  in  the  subpoena  stated,  before  any  officer 
authorized  to  take  depositions  to  be  used  in  the  courts  of  the  United  States, 
or  before  any  officer,  clerk,  or  person  from. the  Pension  Bureau  designated 
or  detailed  to  investigate  or  examine  into  the  merits  of  any  pension  claim 
and  authorized  by  law  to  administer  oaths  and  take  affidavits  in  such 
investigation  or  examination,  there  to  give  full  and  true  answers  to  such 
written  interrogatories  and  cross  interrogatories  as  may  be  propounded, 
or  to  be  orally  examined  and  cross-examined  upon  the  subject  of  such 
claims;  and  witnesses  subpoenaed  pursuant  to  this  and  the  preceding  sec- 
tion shall  be  allowed  the  same  compensation  as  is  allowed  witnesses  in  the 
courts  of  the  United  States,  and  paid  in  the  same  manner.  [22  Stat.  L, 
175.] 

The  provisions  of  this  and  the  following  sections  4  and  5  are  from  the  Pensioii 
Appropriation  Act  of  July  25,  18S2,  di.  349. 
Section  2  of  this  Act  amended  B.  S.  Sec.  4744,,  supro,  p.  109&. 
For  R.  S.  sec.  184,  mentioned  in  the  text,  see  Claims,  toI.  2,  p.  175. 


Constitntioiiality. —  This  statute  is  con- 
stitutional. In  re  Gross,  (E.  D.  La.  1897) 
78  Fed.  107,  disapproving  In  re  McLean, 
(B.  D.  N.  y.  1888)  37  Fed.  648. 

As  a  constmction  of  prior  Act. —  This 
Act  is  in  the  form  oi  it  revision  of  R.  S. 
4744,  supra,  p.  1035,  and  may  be  regarded 
as  a  legislative  construction  of  it.  Har- 
rison V.  U.  S.,  ( 1885.)  20  Ct.  01.  122. 

Judicial  power. —  With  rt*gard  to  the 
issuance  of  a  subpoena,  under  this  act,  it 
was  held  in  Jn  re  McLean  (£.  D.  N.  Y. 
1888)  37  Fed.  648,  by  Benedict,  J.,  in  a 
district  court,  that  the  federal  courts 
could  subpoena  witnesses  only  in  cases 
pending  in  those  courts;  and  that  the  in- 
Testigations    t:ontemplated>    by    this    Act 


were  not  cases  in  the  courts  and  that  Con- 
gress could  not  permit  the  judicial  power 
to  be  invoked  in  aid  of  an  executive  ex- 
amination pending  in  an  executire  de- 
partment ;  following  the  reasoning  in  Mat- 
ter of  Pacific  R.  Commission,  (N.  D.  Oal. 
1887)  32  Fed.  241,  wherein  it  was  sub- 
stantially held,  by  Justice  Field,  that  the 
judicial  power  of  t^e  United  States  was 
limited  to  cases  in  the  courts,  and  that 
Congress  could  not  make  the  ooarts  its  in- 
struments in  conducting  mere  lesialative 
examination.  Thereafter  it  was  held,  by 
Judge  Gresham,  in  In  re  interstate  Com- 
merce Commission,  (N.  D.  IlL  1S02)  63 
Fed.  47i6,  that  so  much  of  the  Interstate 
Commerce  A^M  authorized  Circuit  Courts 
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to  enforce  subpoenal  imnied  by  the  Inter- 
state Commerce  Gommiflnon  waa  imocm- 
stitutional.  Thia  dedaion,  howenrer,  waa 
reversed  by  the  Supreme  Court  in  Inter* 
state  Commerce  Commission  a,  Brimaon, 
(1804)  154  U.  S.  447,  14  S.  a.  1125,  3« 
U.  S.  (L.  ed.)  1047,  wherein  it  was  held 
that  the  judicial  power  of  the  United 
States  extended  to  the  application  of  the 
eommiasion  to  the  Circuit  Court  to  en- 
force obedience  to  the  subpoenas  of  such 
commission.  Following  the  reasoning  in 
the  last-oited  case  it  was  held,  by  Par- 
lange,  D.  J.,  in  the  Circuit  Court,  in  In  re 
Gross,  (E.  D.  La.  1897)  78  Fed.  107,  that 
the  principal  upon  which  the  Supreme 
Court  based  its  decision  was  applicable  to 
this  Act,  and  tliat  in  the  light  of  that 
decision  this  Act  must  be  held  to  be  con- 
stitutional, and  that  under  it  the  courts 
may  compel  witnesses  to  appear  and  testify 
before  the  officers  mentioned  in  the  Act 
on  the  subject  of  pension  claims. 

Scape  of  inyestigation. —  Both  this  Act 
and  R.  S.  sec.  184  (see  Claims,  vol.  2,  p. 
175 )  provide  only  for  investigation  **  upon 
the  subject*'  of  the  claim.  While  this 
language  is  not  so  restrictive  as  to  re- 
quire that  investigations  under  this  Act 
must  be  confined  to  the  **  merits  "  of  pen- 
sion claims,  yet  it  ia  clear  that  Congress 
intended  to  limit  the  scope  of  the  investi- 
gation and  that  an  examination  which 
would  not  be  ''  upon  the  subject "  of  a 
pension  claim  would  not  be  within  the 
purviefw  of  the  Act.  In  re  Gross,  (K.  D. 
lA.  (1807)  78  Fed.  107. 


A  special  pension  axaminer  has  neither 
power  nor  right  to  extort  a  confeaaion  of 
▼iolationa  of  the  criminal  provisions  of 
the  peneton  lawi  by  a  witaees  at  a  speci- 
examination,  though  there  is  no  intention 
of  prosecuting  the  witness  therefor.  In  r« 
O'Shea,  (D.  C.  N.  J.  1908)   166  Fed.  180. 

Notice  to  claimants. —  Special  examina- 
tions aa  to  the  merits  of  penaion  claims, 
authorized  by  this  section,  can  only  be 
lield  on  notice  to  the  claimants.  In  re 
O'Shea,  (D.  C.  N,  J.  1908)   166  Fed.  180. 

Contents  of  subpoena. —  The  application 
for  a  subpoena  should  be  drawn  with  rea- 
sonable certainty  and  precision,  so  that  it 
shall  clearly  appear  upon  its  face  to  be 
in  accordance  with  the  Act,  and  the  pen- 
sion claims  in  which  the  teistimony  is  re- 
quired should  be  reasonablv  identified.  In 
re  Gross,  (E.  D.  La.  1897)^78  Fed.  107. 

Presence  of  attorney. —  A  special  pen- 
sion examination  authorized  by  this  sec- 
tion is  not  a  aecret  proceeding,'  and  hence 
a  witness  subpoenaed  to  testify  is  entitled 
to  have  her  attorney  present  at  the  exam- 
ination so  long  as  he  conducts  himself 
prcmerly  and  does  not  unlawfully  interfere 
with  the  examination.  In  re  O'Shea,  (D. 
C.  N.  J.  1908)  166  Fed.  180. 

Cross-ezamination. —  Witnesses  subpoe- 
naed for  examination  as  to  the  merits  of 
pension  claims,  as  authorized  by  this  sec- 
tion, are  subject  both  to  examine  ti<m  and 
cross-examination.  In  re  (yShea,  (D.  C. 
X.  J.  1908)  166  Fed.  18a 


Sbg.  4.  [Examining  surgeons  — boards  of  surgeons  —  reviawing  boards 
—  examinations -*- fees.]  That  the  Commissioner  of  Pensions  is  hereby 
authorized  to  appoint  surgeons  who,  under  his  control  and  direction  shall 
make  such  examination  of  pensioners  and  claimants  for  pension  or  increased 
pension  as  he  shall  require;  and  he  shall  organize  boards  of  surgeons,  to 
consist  of  three  members  each,  at  such  points  in  each  State  as  he  shall  deem 
necessary,  and  all  examinations,  so  far  as  practicable,  shall  be  made  by  the 
boards,  and  no  examination  shall  be  made  by  one. surgeon  excepting  under 
such  circumstances  as  make  it  impracticable  for  a  claimant  to  present  him- 
self before  a  board :  Provided^  That  the  Commissioner  may,  when  in  his 
opinion  the  exigencies  of  the  service  require  it,  organize  a  board  of  three 
surgeons  who,  under  his  direction,  shall  review  the  work  of  any  regularly- 
appointed  board  or  surgeon :  Provided  further,  That  aU  examinations  shall 
be  thorough  and  searching,  and  the  certificate  contain  a  full  description  of 
the  physical  condition  of  the  claimant  at  the  time,  which  shall  include  all 
the  physical  and  rational  signs  and  a  statement  of  all  structural  changes. 
The  fee  for  each  examination,  and  satisfactory  certificate  thereof,  shall  be 
two  dollars  to  each  member  when  made  by  a  board,  and  two  dollars  when 
made  by  one  surgeon :  Provided,  That  when  a  claimant  is  so  disabled  as 
not  to  be  able  to  present  himself  to  a  board  of  surgeons  for  examination, 
^the  Commissioner  may  order  a  surgeon  to  make  the  examination  ^%  the 
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'  claimant's  residence;  and  the  fee  for  such  examination  shall  be  two  dollars 
in  addition  to  the  payment  of  the  actual  traveling  expenses  of  the  surgeon : 
Provided  further,  That  no  fee  shall  be  allowed  or  paid  to  any  member  of 
such  board  of  examining  surgeons  who  does  not  actually  participate  in  such 
6xaminati<m  and  sign  the  certificate  thereof.  The  Gcmimissioner  may,  when 
in  his  judgment  the  degree  of  disability  cannot  be  determined  truthfully 
or  satisfactorily  excepting  by  expert  examination,  employ  an  expert,  not  a 
regularly  appointed  surgeon,  to  make  the  examination;  and  the  fee  for 
such  examination  shall  be  five  dollars :  Provided,  That  the  fee  for  an  expert 
examination  shall  not  be  paid  to  any  regularly-appointed  examining  sur- 
geon. The  fee  for  the  examination  of  claimants  who  reside  out  of  the 
United  States  shall  not  exceed  ten  dollars,  which  shall  be  paid,  upon  the 
presentation  of  satisfactory  vouchers,  out  of  the  appropriation  for  the  pay- 
ment of  the  examining  surgeons,  and  through  the  United  States  consulate 
nearest  to  the  claimant's  place  of  residence.    [22  8tai.  L.  175,] 

See  the  notes  to  the  preceding  section  3  of  this  Act. 

By  the  Act  of  June  H,  1»10,  ch.  297,  36  Stat.  L.  511,  it  was  provided,  "  That  no 
vacancy  hereafter  occurring  upon  the  Board  of  Pension  Appeals,  as  now  constituted, 
ahaU  be  fiUed  by  original  appointment,  transfer,  or  otherwise."  By  the  Act  of 
lj;arch  4,  1911,  ch.  237,  38  Stat.  L.  1214,  it  was  provided  that  on  and  after  July  1, 
1^11,  the  duties  of  the  Board  of  F»nsion  Appeals  should  be  transferred  to  the  office 
of  tile  Assistant  Attorney-General  for  the  Department  of  the  Interior. 


•  Nature  of  offloe. —  "An  ezaminini^  sor- 
ffeon  is  not  an  officer  of  the  United  States; 
but  ...  he  is  a  person .  acting  for  or  on 
behalf  of  the  United  States  in  an  official 
capacity,  under  and  by  virtue  of  the  au- 
thority of  an  office  of  the  government,  to 
wit,  the  department  of  pensions."  U.  S. 
9.  Van  Leuven,  (N.  D.  la.  1894)  62  Fed.  62. 

In  U.  S.  t?.  Germaine,  (1878)  99  U.  S. 
608,  25  U.  S.  (L.  ed.)  482,  it  was  held 
that  an  examining  surgeon  appointed  by 
the  commissioner  of  pensions  was  not  an 
officer  of  the  United  States  within  the 
meaning  of  section  12  of  the  Act  of  1825 
(4  Stat  L.  118),  which  declared  that 
"every  officer  of  the  United  States  who 
is  guilty  of  extortion  under  color  of  his 
office  e^all  be  punished,''  etc. 

Nature  of  authority  of  surgeons. — 
"  The  commissioner  of  pensions  is  an  c^- 
cer  of  the  government  in  charge  of  the 
office  of  the  government  which  deals  with 
pension  matters;"  the  commissioner  has 
the  authority  to  *'  appoint  examining  sur- 
geons and  to  organize  examining  boards 
of  surgeons.  Therefore,  the  j^rsons  thus 
appointed  act  under  or  by  virtue  of  the 
authority  lawfully  exercised  by  the  pen- 
sion office  through  its  head,  the  commis- 
sioner, the  same  being  an  office  of  the 
government.  The  authority  imder  which 
they  act  is  derived  from  the  office  uf  pen- 
sions, and  their  action  is  official  in  that 
they  act  on  behalf  of  an  office  of  the  gov- 
ernment; and  they  -act  in  an  official  ca- 
pacity, because  they  are  representatives 
of  the  pension  office  and  their  services  are 
in  aid  of  the  official  duties  committed  to 
that  office."  U.  S.  v.  Van  Leuven,  (N.  D. 
la.  1894)  62  Fed.  62. 


Duties   and   powen  of  boaxd.— "The 

board  of  surgeons  cannot  decide  the  ques- 
tion of  the  granting  or  increasinjg  of  a 
pension,  ncnr  do  they  finaUy  decide  the 
rating  of  the  applicant;  but  they  are  re- 
quired to  thoroughly  examine  the  claim- 
ant and  to  give  a  certificate  containing 
a  full  description  of  the  physieal  o(Midi- 
tion  of  the  claimant  and  of  all  structural 
changes.  This  requires  of  the  board  a 
proper  consideration  of  the  symptoms  or 
evidences  of  disease  or  disability,  and  the 
result  thereof  is  a  decision  of  the  board 
upon  the  question  of  the  claimant's  physi- 
cal condition.  The  certificate  whicn  the 
board  is  required  to  make  out,  in  effect, 
is  both  a  decision  of  the  board  and  action 
by  the  board,  and  tho  meootbers  thereof, 
upon  a  question  or  matter  submitted  to 
them  for  their  official  action  and  decision, 
within  the  meaning  of  section  5501  (em- 
bodied in  Penal  Laws,  §  117,  and  re- 
. pealed  by  section  341  thereof;  see  Pknai. 
Laws).*'^  U.  S.  t?.  Van  Leuven,  (N.  D.  la. 
1894)  62  Fed.  62. 

Indictment  of  suigeons  for  bribery. — 
Members  of  boards  of  surgeons,  appointed 
by  the  commissioner  of  pensions,  under 
the  provisions  of  this  Act,  come  within 
the  provisions  of  the  R.  S.  sec.  5501 
(embodied  in  Penal  Laws,  i  117,  and  re- 
pealed by  section  341  thereof;  see  Pbnal 
Laws  ) ,  relating  to  bribery,  and  an  indict- 
ment cannot  b^  held  baa  on  the  theory 
that  such  boards,  and  the  members 
thereof,  are  not  acting  in  an  "  official  ca- 
pacity," as  defined  in  that  section.  U.  S. 
i;.  Van  Leuven,  (N.  D.  la.  1894)  62  Fad. 
62. 
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Sec.  5.  [Pension  not  to  be  drawn  under  both  general  and  special  laws.] 

That  no  person  who  is  now  receiving  or  shall  hereafter  receive  a  pension 
under  a  special  act  shall  be  entitled  to  receive  in  addition  thereto  a  pen- 
sion under  the  general  law,  unless  the  special  act  expressly  states  that  the 
pension  granted  thereby  is  in  addition  to  the  pension  which  said  person  is 
entitled  to  receive  under  the  general  law.    [22  Stat,  L.  176.] 

See  the  notes  to  section  3  of  this  Act,  supra,  p.  1075. 

dera  his  pension  under  a  special  Act  in 
order  to  receive  the  larger  p^sion  to 
which  he  became  entitled  on  the  passase 
of  the  general  Act  of  June  16,  1880,  cL 
236,  supra,  p.  1074,  he  is  not  entitled  to 
any  pension  money  upon  the  certificate 
under  the  special  Act  unless  he  waives  hia 
right  to  receive  the  larger  pension  given 
him  by  the  general  law.  U.  S.  c.  Teller, 
(1883)  107  U.  S.  M,  2  S.  Ct.  39,  27 
U.  &    (L.  ed.)    962. 


Constitutionality. —  "  It  was  competent 
for  Congress  to  pass  this  Act.  No  pen- 
sioner has  a  vested  legal  right  to  his 
pension.  Pensions  are  the  bounties  of  the 
government,  which  Congress  has  the  right 
to  give,  withhold,  distribute,  or  recall  at 
its  discretion."  U.  S.  tx  Teller,  (1883) 
107  U.  S.  64,  2  S.  Ct.  39,  27  U.  S.  (L.  ed.) 
352. 

Surrender  of  pension  under  special  Act. 
—  Where  a  pensioner  voluntarily  surren- 


Sec.  2.  [Marriages,  how  proved  —  adulterous  cohabitation  of  widow.] 

That  marriages,  except  such  as  are  mentioned  in  section  forty-seven  hun- 
dred and  five  of  the  Revised  Statutes  shall  be  proven  in  pension  cases  to  be 
legal  marriages  according  to  the  law  of  the  place  where  the  parties  resided 
at  the  time  of  marriage  or  at  the  time  when  the  right  to  pension  accrued ; 
and  the  open  and  notorious  adulterous  cohabitation  of  a  widow  who  is  a 
pensioner  shall  operate  to  terminate  her  pension  from  the  commencement 
of  such  cohabitation.     [22  Stivt,  L.  345.] 

This  is  from  the  Act  of  Aug.  7,  1882,  ch.  438,  entitled  "An  act  to  amend  section 
forty-seven  hundred  and  two,  title  fifty-seven.  Revised  Statutes  of  the  United  States, 
and  for  other  purposes.''  Section  1  of  the  Act  amends  R.  S.  sec.  4702  given  supra^ 
p.  1017. 

R.  S.  sec.  4705,  mentioned  in  the  text  is  given  supra,  p.  1020. 


An  act  to  amend  the  pension  laws  by  increasing  the  pensions  of  soldiers 
and  sailors  who  have  lost  an  arm  or  leg  in  the  service,  and  for  other 
purposes. 

[Act  of  March  3,  1883,  ch.  91,  22  Stat  L.  453.] 

• 

[Pension  for  loss  of  hand,  foot,  arm,  or  leg,  or  in  case  of  incapacity  to 
perform  manual  labor.]'  That  from  and  after  the  passage  of  this  act  all 
persons  on  the  pension-roll,  and  all  persons  hereafter  granted  a  pension, 
who,  while  in  the  military  or  naval  service  of  the  United  States,  and  in  the 
line  of  duty,  shall  have  lost  one  hand  or  one  foot,  or  been  totally  or  perma- 
nently disabled  in  the  same,  or  otherwise  so  disabled  as  to  render  their 
incapacity  to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or  a 
foot,  shall  receive  a  pension  of  twenty-four  dollars  per  month ;  that  all  per- 
sons now  on  the  pension-roll,  and  all  persons  hereafter  granted  a  pension, 
who  in  like  manner  shall  have  lost  either  an  arm  at  or  above  the  elbow, 
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or  a  leg  at  or  above  the  knee,  or  shall  have  been  otherwise  so  disabled  as  to 
be  incapacitated  for  performing  any  manual  labor,  but  not  so  much  as  to 
require  regular  personal  aid  and  attendance,  shall  receive  a  pension  of  thirty 
dollars  per  month:  Provided,  That  nothing  contained  in  this  act  shall  be 
construed  to  repeal  section  forty-six  hundred  and  ninety-nine  of  the  Revised 
Statutes  of  the  United  States,  or  to  change  the  rate  of  eighteen  dollars  per 
month  therein  mentioned  to  be  proportionately  divided  for  any  degree  of 
disability  established  for  which  section  forty-six  hundred  and  ninety-five 
makes  no  provision.    [22  Stat.  L.  453.] 

See  R.  S.  sec.  4698,  8upra,  p.  1016,  and  the  notes  thereto. 
R.  S.  see.  4099  mentioned  in  the  text  is  given  supra,  p.  1016. 


Sec.  2.  [Pension  certificates  to  be  sent  to  agent  with  contract  for  attor- 
ns's  fee/wbich  is  to  be  paid  and  deducted.]  That  sections  forty-seven 
hundred  and  sixty-eight,  forty-seven  hundred  and  sixty-nine,  and  forty- 
seven  hundred  and  eighty-six  of  the  Revised  Statutes  are  hereby  made 
applicable  also  to  all  cases  hereafter  filed  with  the  Commissioner  of  Pen- 
sions, and  to  all  cases  so  filed  since  June  twentieth,  eighteen  hundred  and 
seventy-eight,  and  which  have  not  been  heretofore  allowed,  except  as  here- 
inafter provided.    [23  Stat.  L.  99.] 

This  and  the  following  section  6  are  from  the  Pension  Appropriation  Act  of  July  4, 
1884,  ch.  181. 

R.  S.  sees.  4768,  4769  are  noted  as  supereeded,  supra,  p.  1050. 

R.  S.  sec.  4786,  mentioned  in  the  text  is  given,  as  amended  by  section  4  of  this  Act, 
tfupra,  p.  1056. 

Sec.  6.  [Commissioner  may  reject  contracts  for  fees,  if  undue  advantage 
taken.]  The  Commissioner  shall  have  power,  subject  to  review  by  the 
Secretary,  to  reject  or  refuse  to  recognize  any  contract  for  fees,  herein  pro- 
vided for,  whenever  it  shall  be  made  to  appear  that  any  undue  advantage 
has  been  taken  of  the  claimant  in  respect  to  such  contract.  [23  Stat.  L. 
101.] 

See  the  note  to  the  preceding  section  2  of  this  Act. 

The  reference  to  contracts  for  fees  ''  herein  provided  for  "  is  to  provisions  made  by 
section  4  of  this  Act  which  amended  R.  S.  sec.  4786,  supra,  p.  1056. 


[Applicants  for  pensions  presumed  not  to  be  disabled  on  entering 
service.]  •  •  •  That  all  applicants  for  pensions  shall  be  presumed  to 
have  had  no  disability  at  the  time  of  enlistment ;  but  such  presumption  may 
be  rebutted.    [23  Stat.  L.  362.] 

This  is  from  the  Pensions  Appropriation  Act  of  March  3,  1886,  ch.  340. 


An  act  to  increase  the  pensions  of  widows  and  dependent  relatives  of 

deceased  soldiers  and  sailors. 

[Act  of  March  19, 1886,  ch.  22,  24  Stat.  L.  5.] 

[Sec.  1.]  [Increased  pensions  to  widows,  minor  children,  and  dependent 
relatives.]    That  from  and  after  the  passage  of  this  act  the  rate  of  pension 
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for  widows^  minor  children,  and  dependent  relatives  now  on  the  pension- 
roll,  or  hereafter  to  be  placed  on  the  pension-roll,  and  entitled  to  receive  a 
less  rate  than  hereinafter  provided,  shall  be  twelve  dollars  per  month ;  and 
nothing  herein  shall  be  construed  to  affect  the  existing  aUowanee  of  two 
dollars  per  month  for  each  child  under  the  age  of  sixteen  years:  Pro- 
vided, That  this  act  shall  apply  only  to  widows  who  were  married  to  the 
deceased  soldier  or  sailor  prior  to  its  passage  and  to  those  who  may  hereafter 
marry  prior  to  or  during  the  service  of  the  soldier  or  sailor.  And  all  acts 
or  parts  of  acts  inconsistent  with  the  provisions  of  this  act  are  hereby 
repealed.    [24  Stat.  L,  5.] 

See  the  notes  to  R-  S.  sec.  4Cd8,  supra,  p.  101*5. 

Sec.  2.  [Claim  agents  not  to  receive  compensation.]  That  no  claim  agent 
or  attorney  shall  be  recognized  in  the  adjudication  of  claims  under  this  act, 
nor  shall  any  such  person  be  entitled  to  receive  any  compensation  whatever 
for  services  or  pretended  services  in  making  applications  thereunder.  [24 
Stat,  L.6.] 


An  act  to  amend  the  pension  laws  by  increasing  the  pensions  of  soldiers 
and  sailors  who  have  lost  an  arm  or  leg  in  the  service. 

[Act  of  Aug.  4,  1886,  ch.  899,  24  Stat,  L.  220.] 

[Increase  of  pension  for  loss  of  hand,  foot,  arm,  or  leg.]  That  from  and 
after  the  passage  of  this  act  all  persons  on  the  pensions  rolls,  and- all  per- 
sons hereafter  granted  a  pension,  who,  while  in  the  military  or  naval  service 
of  the  United  States  and  in  line  of  duty,  shall  have  lost  one  hand  or  one 
foot,  or  been  totally  disabled  in  the  same,  shall  receive  a  pension  of  thirty 
dollars  a  month ;  that  all  persons  now  on  the  pension  rolls,  and  all  persons 
hereafter  granted  a  pension,  who  in  like  manner  shall  have  lost  either  an 
arm  at  or  above  the  elbow  or  a  leg  at  or  above  the  knee,  or  been  totally  dis- 
abled in  same,  shall  receive  a  pension  of  thirty-six  dollars  per  month;  and 
that  all  persons  now  on  the  pension  rolls,  and  all  persons,  hereafter  granted 
a  pension  who  in  like  manner  shall  have  lost  either  an  arm  at  the  shoulder 
joint  or  a  leg  at  the  hip-joint,  or  so  near  the  joint  as  to  prevent  the  use  of  an 
artificial  limb,  shall  receive  a  pension  at  the  rate  of  forty-five  dollars  per 
month  :  Provided,  That  nothing  contained  in  this  act  shall  be  construed  to 
repeal  section  forty-six  hundred  and  ninety-nine  of  the  Revised  Statutes  of 
the  United  States,  or  to  change  the  rate  of  eighteen  dollars  per  month 
therein  mentioned  to  be  proportionately  divided  for  any  degree  of  disability 
established  for  which  section  forty-six  hundred  and  ninety-five  makes  no 
provision.    [24  Stat.  L.  220.] 

See  note  to  R.  S.  sec.  4698,  supra,  p.  1016,  and  the  Act  of  March  3,  1S83,  ch.  91, 
supra,  p.  1078. 

This  Act  superseded  the  provisions  of  the  Act  of  June  18,  1874,  ch.  299,  18  Stat.  L. 
78,  entitled  "An  Act  to  increase  pensions  in  certain  cases,"  as  follows: 

[Sec.  1.]  "  That  all  persons  wno  are  now  entitled  to  pensions  under  existing  laws 
and  who  have  lost  either  an  arm  at  or  cUl>ove  the  elbow,  or  a  leg  at  or  above  the 
knee,  shaU  be  rated  in  the  second  class,  and  shall  receive  twenty-four  doUars  per 
month :  Provided,  That  no  artificial  limbs,  or  commutation  therefor,  shall  be  furnished 
to  such  persons  as  shall  be  entitled  to  pensions  under  this  act. 
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"Seo.  2.  That  this  Act  shall  take  effect  from  aad  after  the  fourth  day  of  June, 
eighteen  hundred  and  sesventy-four." 

See  further,  Act  of  Aug.  16,  1876,  eh.  300,  infra,  p.  1118. 

Tlie  above  Act  also  superseded  the  provisions  of  the  Act  of  March  3,  1879,  ch.  198, 
20  Stat.  L.  483,  as  follows:  ''That  all  pensioners  now  on  the  pension-rolls,  or  who 
may  hereafter  be  placed  thereon,  for  amputation  of  either  leg  at  the  hip  joint,  shall 
receive  a  pension  at  the  rate  of  thirty-seven  dollars  and  fifty  cents  per  month  from 
the  date  of  the  approval  of  this  act." 

The  abov^  Act  also  supersedes  the  provisions  of  the  Act  of  March  3,  1885,  ch.  352, 
23  Stat.  L.  437,  as  follows:  ''That  all  soldiers  and  sailors  of  the  United  States  who 
have  liad  an  arm  taken  off  at  the  shoulder-joint,  caused  by  injuries  received  in  the 
service  of  their  country  while  in  the  line  of  duty,  and  who  are  now  receiving  pensions, 
shall  have  their  pensions  increased  to  the  same  amount  that  the  law  now  gives  to 
soldiers  and  sailors  who  have  lost  a  leg  at  the  hip- joint;  and  this  act  shall  apply  to  all 
who  shall  be  hereafter  placed  on  the  pension-roll." 


An  act  grantiiig  pensions  to  the  soldiers  and  sailors  of  the  Mexioan  war^ 

aad  for  other  purposes. 

[Act  of  Jan.  29,  1887,  ch.  70,  24  Stat.  L.  371.] 


[Sec.  1.]  [Pensions  to  Mexican  war  soldiers,  etc.,  and  their  widows.] 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and 
directed  to  place  on  the  pension-roll  the  names  of  the  surviving  officers  and 
enlisted  men,  including  marine,  militia,  and  volunteers,  of  the  military  and 
naval  service  of  the  United  States,  who  being  duly  enlisted,  actually  served 
sixty  days  with  the  Army  or  Navy  of  the  United  States  in  Mexico,  or  on  the 
coasts  or  frontier  thereof,  or  en  route  thereto,  in  the  war  with  that  nation, 
or  were  actually  engaged  in  a  battle  in  said  war,  and  were  honorably  dis- 
charged, and  to  such  other  officers  and  soldiers  and  sailors  as  may  have  been 
personally  named  in  any  resolution  of  Congress  for  any  specific  service  in 
said  war,  and  the  surviving  widow  of  such  officers  and  enlisted  men :  Pro- 
vided, That  such  widows  have  not  remarried :  Provided,  That  every  such 
officer,  enlisted  man,  or  widow  who  is  or  may  become  sixty-two  years  of 
age,  or  who  is  or  may  become  subject  to  any  disability  or  dependency 
equivalent  to  some  cause  prescribed  or  recognized  by  the  pension  laws  of 
the  United  States  as  a  sufficient  reason  for  the  allowance  of  a  pension,  shall 
be  entitled  to  the  benefits  of  this  act ;  but  it  shall  not  be  held  to  include  any 
person  not  within  the  rule  of  age  or  disability  or  dependence  herein  defined, 
or  who  incurred  such  disability  while  in  any  manner  voluntarily  engaged  in 
or  aiding  or  abetting  the  late  rebellion  against  the  authority  of  the  United 
States.    [24  Stat.  L.  371.] 

■ 

Seo.  2.  [Bate  of  pension  —  existing  pensions.]  That  pensions  under  sec- 
tion one  of  this  act  shall  be  at  the  rate  of  eight  dollars  per  month  and  pay- 
able only  from  and  after  the  passage  of  this  act,  for  and  during  the  natural 
lives  of  the  persons  entitled  thereto,  or  during  the  continuance  of  the  dis- 
ability for  which  the  same  shall  be  granted :  Provided,  That  section  one  of 
this  act  shall  not  apply  to  any  person  who  is  receiving  a  pension  at  the  rate 
of  eight  dollars  per  month  or  more,  nor  to  any  person  receiving  a  pension 
of  less  than  eight  dollars  per  month,  except  for  the  difference  between  the 
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pension  now  received  (if  less  than  eight  dollars  per  month)  and  eight  aoliars 
per  month.    [24  Stat  L,  371.] 

The  rate  of  pension  allowed  for  service  in  the  Mexican  war  was  increased  by  the 
Act  of  Jan.  5,  1893.  ch.  18,  infra,  p.  1094;  the  Act  of  April  23,  1900,  ch.  251,  tnfra, 
p.  1101;  the  Act  of  Feb.  6,  1907,  ch.  4d8,  infra,  p.  1106;  and  the  Act  of  May  11.  1912, 
ch.  123,  infra,  p.  1111. 


Sec.  3.  [Proof  of  right  —  perjury  —  loss  of  certificate  of 

That  before  the  name  of  any  person  shall  be  placed  on  the  pension-roll 
under  this  act,  proof  shall  be  made,  under  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  prescribe,  of  the  right  of  the  applicant  to  a 
pension;  and  any  person  who  shall  falsely  and  corruptly  take  any  oath 
required  under  this  act  shall  be  deemed  guilty  of  perjury ;  and  the  Secre- 
tary of  the  Interior  shall  cause  to  be  stricken  from  the  pension-roll  the  name 
of  any  person  whenever  it  shall  be  made  to  appear  by  proof  satisfactory  to 
him  that  such  name  was  put  upon  such  roll  through  false  and  fraudulent 
representations,  and  that  such  person  is  not  entitled  to  a  pension  under  this 
act.  The  loss  of  the  certificate  of  discharge  shall  not  deprive  any  person 
of  the  benefits  of  this  act,  but  other  record  evidence  of  enlistment  and  service 
and  of  an  honorable  discharge  may  be  deemed  sufficient:  Provided,  That 
when  any  person  has  been  granted  a  land-warrant,  under  any  act  of  Con- 
gress, for  and  on  account  of  service  in  the  said  ^ar  with  Mexico,  such  grant 
shall  be  prima  facie  evidence  of  his  service  and  honorable  discharge;  but 
such  evidence  shall  not  be  conclusive,  and  may  be  rebutted  by  evidence 
that  such  land-warrant  was  improperly  granted.     [24  Stat.  L.  371.] 

See  the  note  to  the  preceding  section  2  of  this  Act. 

Sec.  4.  [Pension  laws  made  applicable.]  That  the  pension  laws  now  in 
force  which  are  not  inconsistent  or  in  conflict  with  this  act  are  hereby  made 
a  part  of  this  act,  so  far  as  they  may  be  applicable  thereto.  [24  Stat.  L. 
371.] 

Sec.  5.  [Persons  engaged  in  the  Rebellion  not  ezclnded.]  That  section 
forty-seven  hundred  and  sixteen  of  the  Revised  Statutes  is  hereby  repealed 
so  far  as  the  same  relates  to  this  act  or  to  pensioners  under  this  act,  [24 
Stat.  L.  372.] 

R.  S.  sec.  4716,  in  part  repealed  by  this  section,  is  given  stipra,  p.  1027. 

Sso.  6.  [Persons  under  political  disability  excluded.]  That  the  provi- 
sions of  this  act  shall  not  apply  to  any  person  while  under  the  political  dis- 
abilities imposed  by  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.    [24  Stat.  L.  372.] 

The  political  disabilities  mentioned  in  the  text  were  removed  by  the  Act  of  Jime  6, 
1898,  ch.  389,  30  Stat.  L.  432.    See  Pubuc  Officsbs  and  Emflotebs. 


[Sec.  1.]  [Widow's  pension  to  date  from  death  of  husband.]    •    •    • 

That  all  pensions  which  have  been,  or  which  may  hereafter  be,  granted  under 
the  general  laws  regulating  pensions  to  widows  in  consequence  of  death 
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occurring  from  a  cause  which  originated  in  the  service  since  the  fourth  day 
of  March,  eighteen  hundred  and  sixty-one,  shall  commence  from  the  date 
of  death  of  the  husband.    [25  Stat  L.  173.] 

This  u  from  the  Pensions  Appropriation  Act  of  June  7,  1988^  ch.  369. 


An  act  anthoruing  an  increase  in  pensions  in  cases  of  deafness. 

[Act  of  Aug.  27,  1888,  ch.  913,  25  Stat.  L.  449.] 

[Increase  of  pension  for  deafness.]    That  from  and  after  the  passage  of 

this  act  all  persons  on  the  pension-rolls  of  the  United  States,  or  who  may 
hereafter  be  thereon,  drawing  pensions  on  account  of  loss  of  hearing,  shall 
be  entitled  to  receiye,  in  lieu  of  the  amount  now  paid  in  case  of  such  disabil- 
ity, the  sum  of  thirty  dollars,  in  cases  of  total  deafness,  and  such  proportion 
thereof  in  cases  of  partial  deafness  as  the  Secretary  of  the  Interior  may 
deem  equitable ;  the  amount  paid  to  be  determined  by  the  degree  of  disabil- 
ity existing  in  each  case.    [25  Stat.  L.  449.  ] 

See  R.  S.  sec.  4ff98,  siipra,  p.  1016,  and  the  note  thereto. 

This  Act  was  affected  by  the  Act  of  Jan.  15,  1903,  ch.  190,  infra,  p.  1103L 


An  act  to  increase  pensions  in  certain  cases. 

[Act  of  Feb.  12, 1889,. ch.  132,  25  Stat.  L,  659.] 

[Increase  of  pension  for  loss  of  both  hands.]  That  from  and  after  the 
passage  of  this  act  all  persons  who,  in  the  military  or  naval  servico  of  the 
United  States  and  in  the  line  of  duty,  have  lost  both  hands,  shall  be  entitled 
to  a  pension  of  one  hundred  dollars  per  month.    [25  Stat.  L.  €59J\ 

See  B.  S.  sec.  4698,  supra,  p.  1015,  and  the  note  thereto. 


An  act  to  increase  the  pensions  of  certain  soldiers  and  sailors  who  are 
totally  helpless  from  injuries  received  or  diseases  contracted  while  in 
the  service  of  the  United  States. 

[Act  of  March  4, 1890,  ch.  25,  26  Stat.  L,  16.] 

[Increase  of  pension  for  total  helplessness.]  That  all  soldiers,  sailorsr, 
and  marines  who  have  since  the  sixteenth  day  of  June,  eighteen  hundred 
and  eighty,  or  who  may  hereafter  become  so  totally  and  permanently  help- 
less from  injuries  received  or  disease  contracted  in  the  service  and  line  of 
duty  as  to  require  the  regular  personal  aid  and  attendance  of  another  per- 
son, or  who,  if  otherwise  entitled,  were  excluded  from  the  provisions  of 
*'An  act  to  increase  pensions  of  certain  pensioned  soldiers  and  sailors  who 
are  utterly  helpless  from  injuries  received  or  disease  contracted  while  in 
the  United  States  service,"  approved  June  sixteenth,  eighteen  hundred  and 
eighty,  shall  be  entitled  to  receive  a  pension  at  the  rate  of  seventy-two  dol- 
lars per  month  from  the  date  of  the  passage  of  this  act  or  of  the  certificate 
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of  the  examining  surgeon  or  board  of  surgeons  showing  such  degree  of 
disability  made  subsequent  to  the  passage  of  this  act.     [^6  Stat.  L.  16.] 

See  note  to  R.  S.  eec.  4698,  9u/pra,  p.  10] 5. 

T]ie  Aot  of  June  16,  1880,  ch.  2M,  mentioned  in  the  text,  i»  given  supra,  p.  1074. 


An  ad  granting  pensioiis  to  soldiers  and  sailors  who  are  incapacitated 
for  the  performance  of  manual  labor,  and  providing  for  pensions  to 
widows,  minor  children,  and  dependent  paroits. 

[Act  of  Jum  27y  1890,  ch.  634,  26  Stat.  L.  182,] 

[Sec.  1.]  [Dependent  parents  —  evidence  required — beginning  and 
continuance  of  pensions.]  That  in  considering  the  pension  claims  of  depend- 
ent parents,  the  fact  of  the  soldier's  death  by  reason  of  any  wound,  injury, 
casualty,  or  disease  which,  under  the  conditions  and  limitations  of  existing 
laws,  would  have  entitled  him  to  an  invalid  pension,  and  the  fact  that  the 
soldier  left  no  widow  or  minor  children  having  been  shown  as  required  by 
law,  it  shall  be  necessary  only  to  show  by  competent  and  sufficient  evidence 
that  such  parent  or  parents  are  without  other  present  means  of  support 
than  their  own  manual  labor  or  the  contributions  of  others  not  legally 
bound  for  their  support :  Provided,  That  all  pensions  allowed  to  dependent 
parents  under  this  act  shall  commence  from  the  date  of  the  filing  of  the 
application  hereunder  and  shall  continue  no  longer  than  the  existence  of 
the  dependence.     [26  Stat.  L.  182.] 


This  is  the  first  section  of  the  "  June  Act." 


Effect  of  Act  on  other  sections. —  De- 
pendent parents  have  been  heretofore  pro- 
vided for  in  R.  S.  sec.  4707.  supra,  p.  1021, 
and  in  the  Act  approved  March  19,  ISSe^ 
ch.  22,  supra,  p.  1079.  This  latter  Act 
simply  increased  the  amount  of  the  pen- 
sion, but  did  not  change  the  require- 
ments with  reference  to  parents.  The 
first  aection  of  the  Act  of  June  27, 
1890,  is  to  be  regarded,  therefore,  as 
an  amendment  to  said  K.  S.  sec.  4707 
aAd  should  be  considered  with  that 
section  to  give  it  a  proper  construction. 
The  effect  of  the  amendment  is  simply 
to  render  it  unnecessary  for  parents  of 
the  person  whose  service  is  the  cause  of 
the  pension  to  show  that  they  had  before 
been  dependent  on  such  person  or  that  he 
had  recognized  an  obli^tion  to  support 
them  —  facts  which  were  required  by  the 
original  R.  S.  sec.  4707.  Pension  —  De- 
pendent Parent,  (1890)  19  Op.  Atty.-Gen. 
586. 


"  Soldier  "  includes  "  saUor  "  and  **  ma- 
rine."— "The  first  three  sections  are  in 
pari  materia,  and  in  the  absence  of  some 
express  statement  of  an  intention  of  Con- 
gress to  make  the  distinction  between  sol* 
diers  and  sailors  and  marines,  the  mean- 
ing of  '  soldier '  cannot  be  limited  to  men 
engaged  in  the  militarv  service  of  the 
United  States  but  must  be  held  to  include 
at  least  the  three  —  soldiers,  sailors,  and 
marines."  Pension  —  Dependent  Parent^ 
(1890)   19  Op.  Attv.-Gen.  686. 

Assignments  and  false  affidavits. —  Pen- 
sions under  this  Act  are  affected  by  the 
provisions  of  the  Revised  Statutes  pro- 
viding that  pensions  could  not  be  attacned, 
or  assigned,  or  pledged,  and  persona  pre- 
senting false  affidavits  concerning  claims 
for  pensions  under  that  Act  can  be  pun- 
ished under  the  sections  of  the  general 
Act.  U.  S.  c.  Hampton,  (C.  C.  A.  4th 
Gir.  1900)   101  Fed.  714.  41  G.  G.  A.  026. 


Sec.  2.  [Disability  pensions  to  soldiera  and  sailors  (tf  oivil  war.]  That 

all  persons  who  served  ninety  days  or  more  in  the  military  or  naval  service 
of  the  United  States  during  the  late  war  of  the  rebellion  and  who  have  been 
honorably  discharged  therefrom,  and  who  are  now  or  who  may  hereafter  be 
suffering  from  any  mental  or  physical  disability  or  disabilities  of  a  perma- 
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nent  character,  not  the  result  of  their  own  vicious  habits,  which  so  incapaci- 
tates them  from  the  performance  of  maunal  labor  as  to  render  them  unable 
to  earn  a  support,  shall,  upon  making  due  proof  of  the  fact,  according  to 
such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  provide,  be 
placed  upon  the  list  of  invalid  pensioners  of  the  United  States,  and  be 
entitled  to  receive  a  pension  not  exceeding  twelve  dollars  per  month  and 
not  less  than  six  dollars  per  month,   proportioned  to  the  degree  of  inability 
to  earn  a  support ;  and  in  determining  such  inability  each  and  every  infirm- 
ity shall  be  duly  considered,  and  the  aggregate  of  the  disabilities  shown  be 
rated,  and  such  pension  shall  commence  from  the  date  of  the  filing  of  the 
application  in  the  Bureau  of  Pensions,  after  the  passage  of  this  Act,  upon 
proof  that  the  disability  or  disabilities  then  existed,  and  shall  continue  dur- 
ing the  existence  of  the  same :    Provided,  That  persons  who  are  now  receiv- 
ing pensions  under  existing  laws,  or  whose  claims  are  pending  in  the 
Bureau  of  Pensions,  may,  by  application  to  the  Commissioner  of  Pensions, 
in  such  form  as  he  may  prescribe,  showing  themselves  entitled  thereto, 
receiye  the  benefits  of  this  Act;  and  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  any  pensioner  thereunder  from  prosecuting  his 
claim  and  receiving  his  pension  under  any  other  general  or  special  Act: 
Provided,  however,  That  no  person  shall  receive  more  than  one  pension 
for  the  same  period :   And  provided,  further.  That  rank  in  the  service  shall 
not  be  considered  in  applications  filed  under  this  Act.    [26  Stat,  L.  182,  as 
amended  by  31  Stat.  L.  170.] 

This  section  was  amended  to  read  as  above  by  the  "Dependent  Pension  Act''  or 
"Disability  Pension  Act"  of  May  9,  1900,  ch.  386.    It  originally  read  as  follows: 

"  Sbc.  2.  That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval 
service  of  the  United  States  during  the  late  war  of  the  rebellion  and  who  have  been 
hcmorably  discharged  therefrom,  and  who  are  now  or  who  may  hereafter  be  suffering 
from  a  mental  or  physical  disability  of  a  permanent  character,  not  the  result  of  their 
own  vicious  habits,  which  incapacitates  them  from  the  performance  of  manual  labor 
in  eruch  a  degree  as  to  render  them  unable  to  earn  a  support,  shall,  upon  making  due 
proof  of  the  fact  according  to  such  rules  and  regiilations  as  the  Secretary  of  the 
Interior  may  provide,  be  placed  upon  the  |ist  of  invalid  pensioners  of  the  United 
States,  and  be  entitled  to  receive  a  pension  not  exceeding  twelve  dollars  per  month, 
and  not  less  than  six  dollars  per  month,  proportioned  to  the  degree  of  inability  to  earn 
a  support;  and  such  pension  shall  commence  from  the  date  of  the  filing  of  the  applica- 
tion in  the  Pensicm  Oi&ce,  after  the  passage  of  this  act  upon  proof  that  the  disability 
then  existed,  and  shall  continue  during  the  existence  of  the  same:  Provided,  That 
persons  who  are  now  receiving  pensions  under  existing  laws,  or  whose  claims  are 
pending  in  the  Pension  Office,  may,  by  application  to  the  Commissioner  of  Pensions, 
in  such  form  as  he  may  prescribe,  showing  themselves  entitled  thereto,  receive  the 
benefits  ol  this  act;  and  nothing  herein  contained  shall  be  so  construed  as  to  prevent 
any  pensioner  thereimder  from  prosecuting  his  claim  and  receiving  his  pension  under 
any  other  general  or  special  act:  Provided,  however,  That  no  person  shall  receive  more 
than  one  pension  for  the  same  periods  And  provided  further,  That  rank  in  the 
service  shall  not  be  considered  in  applications  fil^  under  this  act." 

The  provisions  of  this  Act  wore  extended  by  the  Res.  of  Feb.   15,  18ft5,  No.   18, 
infra,  p.  1096. 

Pensions  under  this  Act  were  to  date  from  the  first  application  by  a  provision  of  the 
Act  of  March  6",  1896,  ch.  46,  infra,  p.  1099. 

This  Act  was  construed  by  a  Res.  of  July  1,  1902,  No.  42,  infra,  p.  1102. 


Purpose  and  effect  of  Act. —  "This  Act 
of  June  27,  1890,  was  a  short  act  of  four 
sections  the  purpose  of  which  was  to  en- 
large the  existing  acts  so  as  to  give  a 
pension  to  United  States  soldiers  and 
sailors  of  the  war  of  the  rebellion  who 
were  incapacitated  to  such  a  degree  as  to 
be  unable  to  earn  a  support,  and  also  to 


Srovide  pensions  for  their  widows,  chil- 
ren,  and  dependent  parents.  It  doeo  not 
in  express  terms  repeal  any  eziatin^  acts, 
not  even  those  inconsistent  with  it.  It 
simply  odlarges  the  class  of  persons  who 
may  obtain  pensions  and  guardedly  re- 
frains from  affecting  any  existing  laws 
with  regard  to  pensions."    U.  S.  i>.  Hamp- 
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ton,    (C.  C.  A.  4th  Cir.   1900)    101   Fed. 
714,  41  C.  C.  A.  625. 

Conclusiveness  of  discharge. —  In  deter- 
mining the  pensionable  status  of  a  person 
who  served  in  the  civil  war  under  this 
Act,  the  Department  of  the  Interior  is 
concluded  by  the  terms  of  a  discharge 
granted  by  the  War  or  Navy  Department 
as  "honorable."  (190»)  28  Op.  Atty.- 
Gen.  83. 


Confederate  service. —  This  Act  does  not 
by  implication  repeal  R.  S.  sec.  4716,  9U- 
prOf  p.  1027,  providing  that  no  pensions 
shall  be  paid  by  the  United  States  to  the 
soldiers  of  the  Confederate  army,  and  a 
statement  that  an  applicant  was  not  in 
the  Confederate  army  is  material  to  the 
inquiry.  U.  S.  v.  Hampton,  (C.  C.  A.  4th 
Cir.  1900)   101  Fed.  714,  41  C.  C.  A.  625. 


Sec.  3.  [Pensions  to  dependent  widows  or  to  minor  or  helpless  children.] 

That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the 
Army  or  Navy  of  the  United  States  during  the  late  war  of  the  rebellion, 
and  who  was  honorably  discharged  has  died,  or  shall  hereafter  die,  leaving 
a  widow  without  means  of  support  other  than  her  daily  labor,  and  an  actual 
net  income  not  exceeding  two  hundred  and  fifty  dollars  per  year,  or  minor 
children  under  the  age  of  sixteen  years,  such  widow  shall,  upon  due  proof 
of  her  husband's  death,  without  proving  his  death  to  be  the  result  of  his 
army  service,  be  placed  on  the  pension  roll  from  the  date  of  the  application 
therefor  under  this  Act,  at  the  rate  of  eight  dollars  per  month  during  her 
widowhood,  and  shall  also  be  paid  two  dollars  per  month  for  each  child  of 
such  officer  or  enlisted  man  under  sixteen  years  of  age ;  and  in  case  of  the 
death  or  remarriage  of  the  widow,  leaving  a  child  or  children  of  such  offi- 
cer or  enlisted  man  under  the  age  of  sixteen  years,  such  pension  shall  be 
paid  such  child  or  children  until  the  age  of  sixteen :  Provided,  That  in  case 
a  minor  child  is  insane,  idiotic,  or  otherwise  physically  or  mentally  helpless, 
the  pension  shall  continue  during  the  life  of  said  child,  or  during  the  period 
of  such  disability;  and  this  proviso  shall  apply  to  all  pensions  heretofore 
granted  or  hereafter  to  be  granted  under  this  or  any  former  statute;  and 
such  pensions  shall  commence  from  the  date  of  application  therefor  after  the 
passage  of  this  Act :  And  pravidsd  further,  That  said  widow  shall  have 
married  said  soldier  prior  to  the  passage  of  the  said  Act  of  June  twenty- 
seventh,  eighteen  hundred  and  ninety.  [26  Stat.  L.  182,  as  amended  by  31 
Stat,  L,  171.] 

This  section  was  amended  to  read  as  above  given  b^  an  Act  of  May  9,  1900,  ch.  386, 
31  "Stat.  L.  171.  The  amendment  consisted  in  the  msertion  in  the  first  sentence  of 
the  words  "  and  an  actual  net  income  not  exceeding  two  himdred  and  fifty  dollars 
per  year,"  and  in  the  insertion,  in  the  last  proviso,  in  lieu  of  the  words  "  This  Act " 
whidi  originally  appeared,  the  words  "  the  said  Act  of  June  twenty-seventh,  eighteen 
hundred  and  ninety." 

See  the  notes  to  R.  S.  eec.  4698,  supra,  p.  1015,  and  to  the  preceding  section  2  of 
this  Act. 


Nature  of  right.— This  is  a  new  right 
conferred  upon  the  widow  and  young  chil- 
dren and  not  an  old  right  passing  from 
the  deceased  to  them.  St.  Louis,  etc.,  R. 
Ca  p.  Maddry,  (1893)  57  Ark.  306,  21 
S.  W.  472. 

Rights  of  older  children.—  ^his  right  is 
conditional  and  not  absolute.  It  is  con- 
fined to  the  widow  and  children  under  six- 
teen, and  the  older  children  do  not  share 


in  it.    St.  Louis,  etc,  R.  Co.  v,  Maddry, 
(1893)  67  Ark.  306,  21  S.  W.  472. 

Pensioner  kiUed  in  railway  accident. — 
The  conditional  provisions  for  the  widow 
and  children  under  this  Act  should  not  be 
considered  in  mitigation  of  damages  for 
the  death  of  the  pensioner  kiUed  in  a 
railway  accident.  St.  Louis,  etc,  R.  Co. 
V.  Maddry,  (1893)  57  Ark.  306,  21  S.  W. 
472. 


Sec.  4.  [Fees  of  attorneys  for  prosecuting  claims,  and  how  paid  —  pen- 
ally  for  illegal  fees  or  withholding  pension.]  That  no  agent,  attorney,  or 
other  person  engaged  in  preparing,  presenting,  or  prosecuting  any  claim 
under  the  provisions  of  this  act  shall,  directly  or  indirectly,  contract  fo^:, 
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demand,  receive,  or  retain  for  such  services  in  preparing,  presenting  or 
prosecuting  such  claim  a  sum  greater  than  ten  dollars,  which  sum  shall  be 
payable  only  upon  the  order  of  the  Commissioner  of  Pensions,  by  the  pen- 
sion agent  making  payment  of  the  pension  allowed,  and  any  person  who 
shall  violate  any  of  the  provisions  of  this  section,  or  who  shall  wrongfully 
withhold  from  a  pensioner  or  claimant  the  whole  or  any  part  of  a  pension  or 
claim  allowed  or  due  such  pensioner  or  claimant  under  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall,  for  each 
and  every  such  offence,  be  fined  not  exceeding  five  hundred  dollars,  or  be 
imprisoned  at  hard  labor  not  exceeding  two  years,  or  both,  in  the  discretion 
of  the  court.    [26  Stat.  L.  183.] 

See  the  notes  to  section  2  of  this  Act,  supra,  p.  1085. 

Constitutionality.— This  Act  is  consti-  tee  f?.  Bond,  (1906)  102  Md.  379,  62  Atl. 

tutional.     Frisbie  r.   U.   S.,    (1895)    167  691,  111  A.  S.  R,  385,  6  Ann.  Cos.  915,  it 

U.  S.  160,  15  S.  Ct.  586,  39  IT.  S.  (L.  ed.)  was  held  that  one  convicted  of  making 

657.  an  overcharge  for  prosecuting  a  pension 

Scope. —  The  scope  of  the  statute  and  claim,  in  violation  of  this  section,  and 
the  evident  purpose  of  Congress  are  to  subject  to  imprisonment  in  the  discretion 
prevent  an  applicant  lor  a  pension  from  of  the  court,  nad  not  been  convicted  of  a 
being  mulcted  in  any  sum  above  t«n  dol-  '*  crime  rendering  him  infamous  accord- 
lars  by  any  one  assisting  in  the  matter.  ing  to  law,"  within  the  Maryland  statute 
The  guilt  or  innocence  of  the  accused  does  (Code  Pub.  Gen.  Laws,  art.  93,  §  51) 
not  turn  on  the  Question  whether  he  is  or  making  one  convicted  of  a  "  crime  render- 
is  not  oucoessful  in  obtaining  the  pen-  ing  him  infamous  according  to  law," 
sion  for  which  he  is  applying,  nor  whether  disqualified  from  acting  as  executor, 
he  takes  the  ten  dolkirs  out  of  the  par-  though  it  be  assumed  that  in  the  contem- 
ticular  pension  money  received  by  the  ap-  plation  of  the  federal  jurisdiction  the 
plicant.  Frisbie  v.  U.  S.,  (1895)  157  offense  be  deemed  an  infamous  one. 
U.  S.  160,  15  S.  Ct.  586,  39  U.  S.  (L.  ed.)  Indictment.— See  Frisbie  v,  U.  S.,  (1895) 
657.  157  U.  S.  160,  15  S.  Ct.  58d,  39  U.  S.  (L. 

Conviction  of  infamous  crime. — In  Gari-  ed.)  657. 


An  act  in  relation  to  oaths  in  pension  and  other  cases. 

[Act  of  July  1,  1890,  ch.  646,  26  Stat  L.  209.] 

[Oaths  in  pension,  bounty,  and  pay  cases ;  before  whom  taken  —  certifi- 
cation.] That  any  and  all  affidavits  and  declarations  to  be  hereafter  made 
or  used  in  any  pension  or  bounty  cases,  or  in  claims  against  the  QoTemment 
for  back  pay  or  arrears  or  increase  of  pension,  or  for  quarterly  vouchers, 
may  be  taken  by  any  officer  authorized  to  administer  baths  for  general  pur- 
poses in  the  State,  City,  or  county  where  said  officer  resides.  If  such  officer 
has  a  seal  and  uses  it  upon  such  paper,  no  certificate  of  a  county  deri^,  or 
prothonotary,  or  clerk  of  a  court  shall  be  necessary;  but  when  no  seal  is 
used  by  the  officer  taking  such  affidavit,  then  a  clerk  of  a  court  of  record, 
or  a  county  or  city  clerk,  shall  affix  his  official  seal  thereto,  and  shall  certify 
to  the  signature  and  official  character  of  said  officer.    [26  Stat.  L.  209.] 

See  the  Act  of  July  2S,  1892,  ch.  255,  infra,  p.  1091,  the  foUowing  paragraph  of 
the  text,  and  the  note  thereto. 

Oaths  in  homestead  cases.—  **  There  is  davits  and  declarations  to  be  made  or 

no  law  of  the  United  States  authorizing  used  in  any  pension  or  bounty  cases.  .  .  . 

a  notary  public  to  take  the  proofs  and  A  soldier's  additional  homestead  is  to  be 

administer  the  oath  in  homestead  cases,  treated  as  ...  in  the  nature  of  a  bounty 

but  by  the  provisions  of  the  Act  of  Con-  or  gift  extended  by  the  government  to  its 

gresB  of  July  1,  1890,  26  Stat.  L.  209,  any  soldiers  in  the  war  of  the  rebeUion/'  and 

officer  authorized  to  administer  oaths  for  a  notary  public  is  authorized  to  adminis- 

general   purposes   in   the   state,   city,   or  ter  oaths  in  such  cases.     U.  S.  v.  Lair, 

county  where  such   officer   resides  is  au-  (E.  D.  Ark.  1902)  118  Fed.  98. 
thorized  to  administer  oaths  to  all  affi- 
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Joint  resolation  amending  and  construing  the  act  approved  July  firsts 
eighteen  hundred  and  ninety,  in  relation  to  oaths  in  pension  and  other 
cases. 

[Bes.  of  Sept.  1, 1890,  No.  43,  26  Stat.  L.  679.] 

[Certification  of  official  character,  etc.,  of  officers  before  whom  declara- 
tions, etc.,  are  verified.]  That  the  act  approved  July  first,  eighteen  hun- 
dred and  ninety,  entitled  **An  act  in  relation  to  oaths  in  pension  and  other 
cases,"  be  and  the  same  is  hereby,  amended  and  construed  to  mean  that 
when  declarations,  affidavits,  and  other  papers  are  verified  by  justices  of 
the  peace  and  other  officers  duly  authorized  by  law  to  administer  oaths  for 
general  persons,  but  not  required  by  law  to  have  seals,  the  official  character, 
signature,  and  term  of  service  of  such  justice  or  other  officer  shall  be  certi- 
fied by  the  clerk  of  the  county  or  court  of  record  or  other  proper  officer, 
under  the  seal  of  such  county  or  court  or  public  officer,  in  the  department 
or  bureau  in  which  such  papers  are  to  be  used ;  and  one  such  certificate  duly 
filed  in  such  department  or  bureau,  or  with  any  pension  agent,  shall  be 
sufficient  as  to  all  verifications  of  such  officer  during  his  official  term,  and 
all  papers  heretobefore  [sic]  or  hereafter  filed  shall  be  subject  to  this  rule. 
[26  Stat.  L.  679.] 

• 

The  Act  of  July  1,  1S90,  ch.  646,  mentioned  here  is  given  in  the  preceding  paragrajrii 
of  the  text.  The  provisionB  of  said  Act,  of  the  Act  given  in  the  text,  and  of  R.  S. 
sec.  4714,  supra,  p.  1026,  in  so  far  as  they  relate  to  oaths  in  pension  casM^  were 
saperaeded  bj  the  Act  of  July  26,  1892,  ch.  255,  infra,  p.  1001. 


[Skc.  1.]  [No  pension  allowed  to  persons  in  army,  navy,  or  marine 
corps  on  actiye  or  retired  list.]  •  •  •  That  hereafter  no  pension  shall 
be  allowed  or  paid  to  any  officer,  non  commissioned  officer,  or  private  in 
the  Army,  Navy,  or  Marine  Corps  of  the  United  States,  either  on  the  active 
or  retired  list.    [26  Stat.  L.  1082.] 

This  and  the  following  two  paragraphs  of  the  text  are  from  the  PeoBions  Appropria- 
tions Act  of  March  3,  1891,  ch.  548.  This  provision  superseded  a  provision  of  the 
Act  of  Aug.  29,  1890,  ch.  820,  §  2,  26  Stat.  L.  371,  which  read  as  follows: 

"Seo.  2.  Hereafter  no  officer  of  the  Army,  Navy  or  Marine  Oorps  on  the  retired 
list  shaU  draw  or  receive  any  pension  under  any  law." 

This  section  also  superseded  R.  S.  sec.  4724<,  noted  supra,  p.  1030. 


Retired  effloer. — "A  retired  officer  of  the 
army  is  not  entitled  to  draw  an  invalid 
pension,  nor  arrears  of  pension."  Invalid 
Pension  to  Retired  Officer,  (1896)  21  Op. 
Atty.-Gen.  453,  overruling  (1896)  21  Op. 
Atty.-Gen.  408. 

Officer  on  duty. —  "No  officer  can  re- 
ceive at  the  same  time  pay  as  an  officer 
on  duty  and  as  a  pensioner."  Pensions  to 
Officers  Receiving  Regular  Pay,  (1847)  4 
Op.  Atty.-Gen.  5«7. 

"A  lieutenant  otherwise  entitled  to  a 
pension  is  not  entitled  to  receive  it  whilst 
on  duty  and  in  receipt  of  his  pay  as  an 
officer  of  the  navy.  Nor  can  ne  receive 
it  when  not  on  (Juty  whilst  in  receipt  of 
the  pay  allowed  to  nis  grade."    Pensions 


io  Officers  of  the  Nary,  (1847)  4  Op^ 
Atty.-Gen,   682. 

Officers  awaiting  orflexB. —  In  Pensions 
to  Officers  Receiving  Regular  Pay,  (1847) 
4  Op.  Atty.-Gen.  587,  it  waa  held  that 
"  officers  who  mav  he  waiting  orders,  or 
on  leave,  or  furlough,  can  receive  only 
so  much  on  account  of  their  pensionB  as^ 
added  to  their  pay  when  so  on  leave,  etc., 
will  amount  to  the  pay  of  their  grade 
when  on  duty." 

Partial  disability.—  In  Brownell's  Case, 
(1857)  8  Op.  Atty.-Gen.  321,  it  was  also 
held  that  '^the  statutes  concerning  dis- 
ability pensions  in  the  navy  r^er  to  two 
species  of  disability  —  one  the  partieular 
disability  in  right  of  which  the  pai^s 
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name  wtA  placed  on  tlie  pension  roll  and 
which  may  not  necessarily  unfit  such 
party  for  sea  service;  ...  in  which  lat- 
ter case  only^  pension  may  be  cumulated 
upon  pay  to  a  prescribed  amount,  to  be 
determined  according  to  the  destination 
given  to  the  party  by  the  secretary  of  the 
navy." 

Minister  at  Constantinople. —  The  case 
of  the  minister  at  Constantinople  does 
not  fail  within  the  Act,  which  seems  con- 
fined to  persons  in  the  naval  service. 
Pensions  to  Ministers,  (1842)  4  Op.  Atty.- 
Gen.  39. 


**  Commodore  Porter,  who  is  borne  on 
the  pension  roll  at  the  rate  of  forty  dol- 
lars per  month,  is  entitled  to  both  his  pen- 
sion and  his  regular  pay  as  minister  at 
Constantinople.'^  Pensions  to  Ministers, 
(1842)   4  Op.  Atty.-Gen.  39. 

Effect  of  statute  on  arxeais. —  This  stat- 
ute, however,  is  ''not  necessarily  to  be 
construed  as  intended  to  cut  off  arrears 
already  due  to  persons  who  were  already 
on  the  pension  roll."  Arrears  of  Pension, 
(1896)  21  Op.  Atty.-Gen.  408. 


[Fee  reduced  in  increase  claim»,  etc. —  penalty  for  taking  illegal  fee  — 
pending  contracts.]  •  •  •  That  hereafter  no  agent  or  attorney  shall 
demand,  receive,  or  be  allowed  any  compensation  under  existing  law  exceed- 
ing two  dollars  in  any  claim  for  increase  of  pension  on  account  of  the 
increase  of  the  disability  for  which  the  pension  has  been  allowed,  or  for 
services  rendered  in  securing  the  passage  of  any  special  act  of  Congress 
granting  a  pension  or  an  increase  of  pension  in  any  case  that  has  been 
presented  at  the  Pension  Office  or  is  allowable  under  the  general  pension 
laws:  A7id  provided  further,  That  any  agent,  attorney,  or  othet  person 
instrumental  in  prosecuting  any  claim  for  increase  of  pension  on  account 
of  the  increase  of  disability  for  w^hich  pension  was  allowed,  or  who  has  ren- 
dered services  in  procuring  the  passage  of  any  special  act  of  Congress 
granting  a  pension  or  an  increase  of  pension  in  any  case  that  has  been 
presented  at  the  Pension  Office  or  is  allowable  under  the  general  pension 
laws,  who  shall  directly  or  indirectly  contract  for,  demand,  receive,  or  retain 
any  compensation  for  such  services,  except  as  hereinbefore  provided,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall,  for 
each  and  every  such  offense,  be  fined  not  exceeding  five  hundred  dollars 
or  imprisoned,  not  exceeding  two  years  or  both,  in  the  discretion  of  the 
court:  Provided,  however,  That  the  foregoing  provisions  in  relation  to 
fees  of  agents  or  attorneys  shall  not  apply  to  any  case  now  pending  where 
there  is  an  existing  lawful  contract  express  or  implied.    [26  Stat,  L.  1082.] 

See  tlie  note  to  the  preceding  paragraph  of  the  text. 

Section  2  of  this  Act  was  superseded  by  the  Act  of  Aug.  17,  1912,  ch.  301,  infra, 
p.  1113. 

Sec.  3.  [All  special  examiners  may  administer  oaths.]  That  the  same 
power  to  administer  oaths  and  take  affidavits  which  by  virtue  of  section 
forty-seven  hundred  and  forty-four  of  the  Revised  Statutes  is  conferred 
upon  clerks  detailed  by  the  Commissioner  of  Pensions  from  his  office  to 
investigate  suspected  attempts  at  fraud  on  the  Government  through  and  by 
virtue  of  the  pension  laws,  and  to  aid  in  prosecuting  any  person  so  offend- 
ing, shall  be,  and  is  hereby,  extended  to  all  special  examiners  or  additional 
special  examiners  employed  under  authority  of  Congress  to  aid  in  the  same 
purpose.    [26  Stat.  L.  1083.] 


See  the  note  to  the  preceding  section  1  of  this  Act. 

R.  S.  aec.  4744,  mentioned  in  thiB  section,  is  given  suprUf  p.  lOM. 
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An  act  granting  pensions  to  Powell's  Battalion  of  Kissonri  Mounted 

Volunteers. 

[Act  of  March  5, 1891,  ch,  568,  26  Stat  L.  1418.] 

[Pensions  to  Powell's  Battalion,  Missouri  Mounts  Volunteers.]  That 
the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed 
to  place  on  the  pension-roll  the  names  of  all  of  the  honorably  discharcred 
surviving  officers  and  enlisted  men  of  Powell's  Battalion  of  Missouri 
Mounted  Volunteers,  raised  under  the  act  of  Congress  of  May  thirteenth, 
eighteen  hundred  and  forty -six,  for  sei'vice  during  the  war  with  Mexico; 
and  the  names  of  the  surviving  widows  of  such  officers  and  enlisted  men, 
subject  to  the  limitations  and  regulations  of  the  pension  laws  of  the  United 
States  for  pensioning  the  survivors  of  the  war  with  Mexico.  [26  Stat.  L. 
1418.] 

TliiH  and  the  Act  of  Feb.  17,  181)7,  ch.  248,  infra,  p.  1100,  were  placed  among  the 
Private  Acta  of  the  Statutes  at  Large. 


[Balance  of  appropriation  for  arrears  of  pension  covered  into  Treas- 
ury.] •  •  •  And  any  unexpended  balance  of  the  appropriation  for  the 
payment  of  the  arrears  of  pensions  granted  by  the  act  of  Congress  approved 
January  twenty-fifth,  eighteen  hundred  and  seventy-nine,  made  by  the  act 
approved  March  third,  eighteen  hundred  and  seventy-nine,  is  hereby 
covered  into  the  Treasury.    [27  Stat.  L.  119.] 

This  is  from  the  Pensions  Appropriation  Act  of  July  13,  1892,  ch.  161.  The  perma- 
nent appropriation  hereby  repealed  is  of  the  balance  of  $25,000,000  made  by  the  Act 
of  March  3,  1879,  ch.  187,  20  Stat.  L.  469.    See  section  1  of  said  Act,  supra,  p.  1072. 


An  act  to  establish  an  intermediate  rate  of  pension  between  thirty  dollars 

and  seventy-two  dollars  per  month. 

[Act  of  J^dy  14,  1892,  ch.  169,  27  Stat.  L.  149.] 

[Pension  for  disability  requiring  frequent  and  periodical  attendance.] 

That  soldiers  and  sailors  who  are  shown  to  be  totally  incapacitated  for 
performing  manual  labor  by  reason  of  injuries  received  or  disease  con- 
tracted in  the  service  of  the  United  States  and  in  line  of  duty,  and  who  are 
thereby  disabled  to  such  a  degree  as  to  require  frequent  and  periodical, 
though  not  regular  and  constant,  personal  aid  and  attendance  of  another 
person,  shall  be  entitled  to  receive  a  pension  of  fifty  dollars  per  month 
from  and  after  the  date  of  the  certificate  of  the  examining  surgeon  or  board 
of  examining  surgeons  showing  such  degree  of  disability,  and  made  subse- 
quent to  the  passage  of  this  act.     [27  Stat.  L.  149.] 

See  note  to  R.  S.  sec.  4698,  supra,  p.  1015. 
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An  act  in  rdatlon  to  the  execution  of  dedarationB  and  other  papers  in 

pension  claims. 

[Act  of  Jul/y  26,  1892,  cfc.  255,  27  Stat  L.  272,] 

[Sec.  1.]  [Declarations  of  claimants,  before  whom  made  —  certificate 
of  official  character.]  That  declarations  of  pension  claimants  shall  be  made 
before  a  court  of  record,  or  before  some  officer  thereof  having  custody  of 
its  seal,  or  before  some  officer  who,  under  the  laws  of  his  State,  city  or 
county,  has  authority  to  administer  oaths  for  general  purposes;  and  said 
officers  are  hereby  fully  authorized  and  empowered  to  administer  and 
certify  any  oath  or  affirmation  relating  to  any  pension  or  application  there- 
for: Provided,  That  where  such  declaration  or  other  papers  are  executed 
before  an  officer  authorized  as  above  but  not  required  by  the  laws  of  his 
State  to  have  and  use  a  seal  to  authenticate  his  official  acts,  he  shall  file 
in  the  Pension  Bureau  a  certificate  of  his  official  character,  showing  his 
official  signature  and  term  of  office,  certified  by  a  clerk  of  a  court  of  record 
or  other  proper  officer  of  the  State  as  to  the  genuineness  thereof ;  and  when 
.said  certificate  has  been  filed  in  the  Bureau  of  Pensions  his  own  certificate 
will  be  rec(^nized  during  his  term  of  office.    [27  Stat.  L,  272.] 

This  Act  superseded  in  part  R.  S.  soc.  4714,  supra,  p.   1025;   the  Act  of  July  1, 
1890,  ch.  646,  8upm,  p.  10S7;  and  Res.  of  Sept.  1890,  No.  43,  aupra,  p.  1088. 

Court   of   record. —  The   power   to   fine  acts  or  proceedings  is,  and  such  a  court 

and  imj^rison   is  not  in  this  country   a  must  have  a  seal  by  which  its  acts  and 

distinguishing  mark  of  a  court  of  record,,  proceedings  are  authenticated  and  proved, 

but  the  enrolling  or  recording  of  their  •  ( 1883)   17  Op.  Atty.-Gen.  510. 

Sec.  2.  [Declarations  in  foreign  conntries — of  Indians.]  That  the 
Commissioner  of  Pensions  may  accept  declarations  and  other  papers  of 
claimants  residing  in -foreign  countries  made  before  a  United  States  minis- 
ter or  consul  or  other  consular  oflScer,  or  before  some  ofScer  of  the  country 
duly  authorized  to  administer  oaths  for  general  purposes,  and  whose  ofScial 
character  and  signature  shall  be  duly  authenticated  by  the  certificate  of  a 
United  States  minister  or  consul  or  other  consular  ofBicer ;  and  declarations 
in  claims  of  Indians  may  be  made  before  a  United  States  Indian  agent. 
[27  Stat.  L.  272.] 

See  the  notes  to  the  preceding  section  1  d  this  Act. 

Sec.  8.  [Defectiye  declarations  already  filed,  how  cured.]  That  any 
and  all  declarations  or  affidavits  now  on  file  in  the  Pension  Bureau  which 
are  considered  informal  by  reason  of  not  having  been  executed  in  conform- 
ity to  the  laws  heretofore  in  force  covering  such,  and  in  which  it  is  shown 
or  may  be  hereafter  shown  by  proper  evidence  that  the  same  were  executed 
by  and  before  an  officer  who  was  duly  authorized  to  administer  oaths  for 
general  purposes  at  said  date  of  execution,  shall  be  accepted  as  formal  as 
from  date  of  filing  such  declarations  or  affidavits.    [27  Stat.  L.  272.] 

See  the  notea  to  the  preceding  section  1  of  this  Aot. 
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Sec.  4.  [Bepeal.]    That  all  acts  and  parts  of  acts  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed.     [^7  Stai.  L,  272.] 

See  the  notee  to  section  1  of  this  Act,  supra,  p.  1091. 


An  act  granting  pensions  to  the  survivors  of  the  Indian  wars  of  eighteen 
hundred  and  thirty-two  to  eighteen  hundred  and  forty-two,  inchi- 
sive,  known  as  the  Black  Hawk  war,  Greek  war,  Cherokee  distorb- 
anoes,  and  the  Seminole  war. 

[Act  of  July  27, 1892,  ch,  277,  27  Stai.  L.  281.] 

[Seo.  1.]  [Pensions  to  soldiers,  etc.,  in  Indian  wars,  and  to  their 
widows.]  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized and  directed  to  place  on  the  pension  roll  the  names  of  the  surviving 
officers  and  enlisted  men,  including  marines,  militia,  and  volunteers  of  the 
military  and  naval  service  of  the  United  States,  who  served  for  thirty  days 
in  the  Black  Hawk  war,  the  Creek  war,  the  Cherokee  disturbances,  or  the 
Florida  war  with  the  Seminole  Indians,  embracing  a  period  from  eighteen 
hundred  and  thirty-two  to  eighteen  hundred  and  forty-two,  inclusive,  and 
were  honorably  discharged,  and  such  other  officers,  soldiers,  and  sailors  as 
may  have  been  personally  named  in  any  resolution  of  Congress,  for  any 
specific  service  in  said  Indian  wars,  although  their  term  of  service  may 
have  been  less  than  thirty  days,  and  the  surviving  widows  of  such  officers 
and  enlisted  men :  Provided,  That  such  widows  have  not  remarried :  Pro- 
vided further,  That  this  act  shall  not  apply  to  any  person  not  a  citizen  of 
the  United  States.    [27  Stat.  L,  281.] 

The  provisions  of  this  Act  were  extended  by  the  Act  of  June  27,  1902,  oh.  IIM, 
infra,  p.  1101,  and  the  Act  of  May  30,  1908,  eh.  230,  infra,  p.  1110. 

By  Act  of  Feb.  3,  1893,  ch.  68,  infra,  p.  1094,  residence  in  the  United  States  at  the 
date  of  application  is  to  be  actepted  as  sufficient  proof  of  dtueenship. 

Seo.  2.  [Bate  and  duration.]  That  pensions  under  this  act  shall  he  at 
the  rate  of  eight  dollars  per  month,  and  payable  from  and  after  the  passage 
of  this  act,  for  and  during  the  natural  lives  of  the  persons  entitled  thereto. 
[27  Stat.  L.  282.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

The  rate  fixed  by  this  section  was  increased  by  the  Act  of  Feb.  19,  1913,  oh.  59, 
infra,  p.  1115. 

Seo.  8.  [Proof  of  right — perjury  —  loss  of  certificate  of  dischaxve.] 

That  before  the  name  of  any  person  shall  be  placed  on  the  pension  roll 
under  this  act,  proof  shall  be  made,  under  such  rules  and  regulations  as 
the  Secretary  of  the  Interior  may  prescribe,  of  the  right  of  the  applicant 
to  a  pension ;  and  any  person  who  shall  falsely  and  corruptly  take  any  oath 
required  under  this  act  shall  be  deemed  guilty  of  perjury ;  and  the  Secre- 
tary of  the  Interior  shall  cause  to  be  stricken  from  the  pension  roll  the 
name  of  any  person  whenever  it  shall  be  made  to  appear  by  proof  satisfac- 
tory to  him  that  such  name  was  put  upon  such  roll  through  false  and 
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fraudulent  representations  and  that  such  person  is  not  entitled  to  a  pension 
under  this  act.  The  loss  of  the  certificate  of  discharge  shall  not  deprive 
any  person  of  the  benefits  of  this  act,  but  other  evidence  of  service  per- 
formed and  of  an  honorable  discharge  may  be  deemed  sufiScient.  [27  Stat 
L,  263.] 

See  the  notes  to  section  1  of  this  Act,  sv^ay  p.  1092. 

Sec.  4.  [Application  of  act  —  exiiting  peBsioiis.]  That  this  act  shall 
not  apply  to  any  person  who  is  receiving  a  pension  at  the  rate  of  eight  dol- 
lars per  month  or  more,  nor  to  any  person  receiving  a  pension  of  less  tiian 
eight  dollars  per  month,  except  for  the  difference  between  the  pension  now 
received  (if  less  than  eight  dollars  per  month)  and  eight  dollars  per  month. 
[27  Stat.  L.  282.] 

See  the  notes  to  section  1  ol  this  Act,  wpra,  p.  1092. 

Sec.  5.  [Existing  laws  applicable.]  That  the  pension  laws  now  in  force, 
which  are  not  inconsistent  or  in  conflict  with  this  act,  are  hereby  made  a 
part  of  this  act,  so  far  as  they  may  be  applicable  thereto.    [27  Stat.  L.  282.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  1092. 

Sec.  6.  [Persons  engaged  in  Rebellion  not  excluded.]  That  section 
forty-seven  hundred  and  sixteen  of  the  Revised  Statutes  is  hereby  repealed, 
so  far  as  the  same  relates  to  this  act  or  to  pensioners  under  this  act.  [27 
Stat.  L.  282.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  1092. 

B.  S.  sec  4716j  in  part  repealed  by  the  text,  is  given  supra,  p.  lOfiT. 


An  act  granting  pensions  to  army  nurses. 

[Act  .of  Aug.  5,  1892,  ch.  379,  27  Stat.  L.  348.] 

[Sbo.  1.]  [Pensions  to  army  nurses.]  That  all  women  employed  by  the 
Surgeon  General  of  the  Army  as  nurses  under  contract  or  otherwise,  during 
the  late  war  of  the  rebellion,  or  who  were  employed  as  nurses  during  such 
period  by  authority  which  is  recognized  by  the  War  Department,  and  who 
rendered  actual  service  as  nurses  in  attendance  upon  the  sick  or  wounded 
in  any  regimental,  post,  camp,  or  general  hospital  of  the  armies  of  the 
United  States  for  a  period  of  six  months  or  more,  and  who  were  honorably 
relieved  from  such  service,  and  who  are  now  or  may  hereafter  be  unable  to 
earn  a  support,  shall,  upon  making  due  proof  of  the  fact  according  to  such 
rules  and  regulations  as  the  Secretary  of  the  Interior  may  provide,  be 
placed  upon  the  list  of  pensioners  of  the  United  States  and  be  entitled  to 
receive  a  pension  of  twelve  dollars  per  month,  and  such  pension  shall  com- 
mence from  the  date  of  filing  of  the  application  in  the  Pension  Office  after 
the  passage  of  this  act :  Provided,  That  no  person  shall  receive  more  than 
one  pension  for  the  same  period.    [27  Stat.  L.  348.] 
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Sec.  2.  [Agents  prosecuting  claims  not  to  receive  fees.]  That  no  f<;e, 
compensation,  or  allowance  shall  be  paid  to,  received,  or  accepted  by  any 
agent,  attorney,  or  other  person  instrumental  in  the  prosecution  of  any 
claim  for  pension  under  this  act;  and  any  person  who  may  make  any  claim 
upon  any  applicant  for  any  fee,  compensation,  or  allowance  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  exceeding  five 
hundred  dollars,  or  imprisoned  at  hard  labor  not  exceeding  one  year,  or 
both,  in  the  discretion  of  the  court ;  and  it  shall  be  the  duty  of  the  Interior 
and  War  Departments  to  render  all  proper  aid  to  applicants  under  this  act 
[27  Stat.  L.  349.] 


An  act  granting  increase  of  pension  to  soldiers  of  the  Mezicaii  war  in 

certain  cases. 

[Act  of  Jan.  5,  1893,  ch.  18,  27  Stat,  L,  413.] 

[Increase  of  Mexican  war  pensions.]  That  the  Secretary  of  the  Interior 
be,  and  he  is  hereby,  authorized  to  increase  the  pension  of  every  pensioner 
who  is  now  on  the  rolls  at  eight  dollars  per  month  on  account  of  services 
in  the  Mexican  war  and  who  is  wholly  disabled  for  manual  labor,  and  is  in 
such  destitute  circumstances  that  eight  dollars  per  month  are  insufficient 
to  provide  him  the  necessaries  of  life,  to  twelve  dollars  per  month.  [27  Stai. 
L.  413,] 

See  the  notes  to  R.  S.  aec.  4698,  supra,  p.  1015. 

The  provisions  of  the  Act  were  extended  by  the  Act  of  April  23,  1900,  ch.  25 1, 

infra,  p.  1101. 

The  rate  fixed  by  this  Act  was  increased  by  the  Act  of  Feb.  6,  1907,  ch.  408,  |  L 
infra,  p.  1106,  and  the  Act  of  May  11,  1912,  ch.  123,  S  1,  infra,  p.  1111. 


An  act  relating  to  proof  of  cituensliip  of  applicants  for  Indian-war  pm- 
sions  under  the  act  of  Congress  approved  July  twenty-seventhp 
eighteen  hundred  and  ninety-two. 

[Act  of  Feb.  3, 1893,  ch.  68,  27  Stat.  L.  429.] 

[Residence  proof  of  citizenship  of  Indian  war  pensioner.]  That  the  Com* 
missioner  of  Pensions  be,  and  he  is  hereby,  authorized  and  directed  to  accept 
as  sufficient  proof  of  the  citizenship  of  an  applicant  for  pension  under  said 
act  of  July  twenty-seventh,  eighteen  hundred  and  ninety-two,  the  fact  that 
such  applicant  at  the  date  of  the  application  was  an  actual  and  bona  fide 
resident  of  the  United  States.    [27  Stat.  L.  429.] 

The  Act  of  July  27,  1802,  ch.  277,  mentioned  in  the  text  is  given,  MprO)  p.  lOOSL 
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[Pension,  a  vested  right  —  cannot  be  suspended  or  withheld  without 
hearing  on  notice.]  •  •  •  That  any  pension  heretofore  or  that  may 
hereafter  be  granted. to  any  applicant  therefor  under  any  law  of  the  United 
States  authorizing  the  granting  and  payment  of  pensions,  on  application 
made  and  adjudicated  upon,  shall  be  deemed  and  held  by  all  officers  of  the 
United  States  to  be  a  vested  right  in  the  grantee  to  that  extent  that  payment 
thereof  shall  not  be  withheld  or  suspended  until,  after  due  notice  to  the 
grantee  of  not  less  than  than  [sic]  thirty  days,  the  Commissioner  of  Pen- 
sions, after  hearing  all  the  evidence,  shall  decide  to  annul,  vacate,  modify, 
or  set  aside  the  decision  upon  which  such  pension  was  granted.  Such 
notice  to  grantee  must  contain  a  full  and  true  statement  of  any  charges 
or  allegations  upon  which  such  decision  granting  such  pension  shall  be 
sought  to  be  in  any  manner  disturbed  or  modified.    [28  8iat.  L,  18,1 

This  is  from  the  Deficiency  Appropriation  Act  of  Dec.  21,  1S93,  ch.  3. 


To  what  officers  applicable  —  cancella- 
tion of  fraudulent  pensions. —  Notwith- 
standing the  crude  phraseology  of  this 
statute,  by  which  its  mere  letter  carries 
it  beyond  any  reasonable  purpose,  it  has 
its  place  in  the  general  legislation  about 
pensions  and  is  fully  satisfied  by  holding 
that  it  applies  only  to  executive  officers, 
including  especially  the  commissioner  of 
pensions.  It  does  not  bar  the  United 
States  from  canceling  fraudulent  pensions, 
nor  does  it  give  the  pensioner  such  a 
fixed  and  specific  vest^  right  that  aU 
proceedings  against  him,  in  reference 
thereto,  whether  criminal  or  civU,  in  tiie 
United  States  courts,  are  barred  until 
action  has  been  taken  by  the  commis- 
sioner of  pensions  as  provided  therein. 
Pooler  I?.  U.  S.,  (C.  C.  A.  Ist  Cir.  1904) 
127  Fed.  509,  62  C.  0.  A.  307. 

To  what  pensions  applicable. —  The 
statute  refers  to  the  actual  detention  of 
the  money,  not  to  the  issuance  of  an 
order  directing  that  the  money  be  de- 
tained. *'  It  applies,  therefore,  to  pen- 
sion moneys,  the  withholding  of  wnich 
has  already  been  ordered.''  Suspension 
of  Pensions,  (1894)  20  Op.  Atty.-Gen. 
735. 

Continuing  act. —  The  withholding  or 
ouspensi<m  of  a  pension  is  a  continuing 
act.  Suspension  of  Pensions,  (1894)  20 
Op.  Atty.-Gen.  736. 

Suspension  pending  notice. —  This  Act 
applies  to  every  certificate  that  has  been 
"granted  by  the  pension  ofiice,  whether 
the  evidence  upon  which  the  office  acted 
was  complete  or  incomplete,  honest, 
fraudulent,  or  forged.  Such  certificate 
may  stijl,  of  course,  be  canceled  upon 
charges  made,  but  until  the  thirty  days' 
notice  is  given,  the  evideivie  received,  and 
a^  decision  reached,  the  money  must  con- 
tinue to  be  paid,  even  though  the  crime 
has  been  confessed  and  the  criminal  may 
be  already  serving  his  term  of  sentence. 


In  fact  the  state  practically  abolishes  the 
right  to  suspend  payments  pendente  lite." 
Suspension  of  Pensions,  (18M)  20  Op. 
Atty.-Gen.  736. 

Suspension  without  notice  prior  to  Act 
— Where,  prior  to  the  passage  of  this  Act, 
the  commissioner,  upon  reliable  informa- 
tion that  a  pension  was  obtained  by  ftaud 
or  forgery,  had  ordered  the  suspension  of 
the  payment  of  the  pension,  and  was 
proceeding  in  the  investigation  of  the 
case,  but  without  having  given  such  notice 
as  was  contemplated  in  the  said  proviso  of 
said  Act,  he  must  on  the  passage  of  said 
Act  revoke  such  prior  order  of  suspension 
and  allow  payment  of  such  pension  to  be 
resumed  imtil  he  shall  have  given 
such  notice  and  have  definitely  act^  in 
the  case  after  the  lapse  of  time,  not  less 
than  thirty  days  named  in  such  notice. 
Suspension  of  Pensions,  (1894)  20  Op. 
Atty.-GJen.  736. 

Reopening  decision  of  commissioner. — 
''  The  decision  of  the  commissioner  of  pen- 
sions ...  is  not  necessarily  a  final 
and  irrevocable  decision.  It  may  oocasion- 
ally  happen  that,  while  at  the  expiration 
of  the  thirtv  days  the  evidence  before  him 
seems  dearly  to  require  a  revocation  of 
the  pension,  the  pensioner  is  still  promis- 
ing to  procure  further  testimony  in  sup- 
port of  his  claim  and  begging  for  delay." 
The  commissioner  is  not  "  put  in  a  di- 
lemma requiring  him  either  to  continue 
paying  money  on  an  apparentlv  fraudu- 
lent claim,  or,  on  the  other  hand,  to  fore- 
close forever  all  rights  of  the  pensioner. 
On  production  of  further  evidence  he 
would  have  jurisdiction  to  reopen  the 
case.  His  proper  course,  therefore,  would 
be  to  make  a  decision  at  the  close  of  the 
thirty  days,  on  the  evidence  before  him, 
and  if  further  testimony  thereafter  pro- 
duced should  alter  the  case,  to  reopen  his 
decision  and  reinstate  the  pension,  allow- 
ing to  the  penaioner  as  arreara  any  in- 
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kalments  which  may  meanwhile  have  ac- 
cnied.^'  SuspenaioQ  of  Pensions,  (1894)  20 
Op.  Atty.-Gen.  736. 

GoYenuaent's  right  to  recover  from 
bank  cashing  fraudulent  pension  checks. — 
Where  a  fraudulent  pension  was  granted 
to  W.,  and  while  the  same  was  in  full 
force^  and  before  oancellation  on '  the 
notice  prescribed  by  such  act,  the  defend- 


ant bank  cashed  a  number  of  penoion 
checks  drawn  to  her  order,  which  on  pres- 
entation were  paid  by  the  government,  it 
was  held  that  the  government  could  not 
recover  the  money  from  the  bank  on  the 
theory  that  the  pen«ion  was  fraudulent 
and  invalid.  U.  S.  v.  North  Wilkesboro 
Bank,  (C.  C.  A.  4th  Cir.  1910)  183  Fed. 
759,  106  C.  C.  A.  471. 


[Inspeotion  of  flmiTnlniTig  surgeoiui'  report.]    •    •    •    Provided,  That 
the  report  of  such  examining  surgeons  when  filed  in  the  Pension  Office  shall 
be  open  to  the  examination  and  inspection  of  the  claimant  or  his  attorney, 
under  such  reasonable  rules  and  regulations  as  the  Secretary  of  the  Interior  * 
may  provide.    [28  Stat  L,  113,] 

This  is  from  the  Pensions  Appropriation  Act  of  July  18,  1894,  ch.  14L 


Joint  resolution  to  restore  the  status  of  the  KUbsouxI  militia  who  serred 

during  the  late  war. 

[Res,  of  Feb.  15,  1895,  No,  13,  28  Stat.  L.  970,] 

[Missouri  state  militia  to  have  benefit  of  dependent  pensioii  laws.] 

That  the  provisions  of  the  Act  of  June  twenty-seventh,  eighteen  hundred 
and  ninety,  be,  and  are  hereby,  extended  to  include  the  officers  and  privates 
of  the  Missouri  State  Militia  and  the  Provisional  Missouri  Militia  who 
served  ninety  days  during  the  late  war  of  the  rebellion,  and  were  honorably 
discharged,  and  to  the  widows  and  minor  children  of  such  persons.  The 
provisions  of  this  Act  shall  include  all  such  persons  now  on  the  pension 
rolls,  or  who  may  hereafter  apply  to  be  admitted  thereto.    [28  Stai,  L.  970,] 

The  Act  of  June  27,  1890,  ch.  634,  mentioned  in  the  text  is  given  siifMno^  p.  1084. 


Inimum  rate  of  future  pensions.]  •  •  •  That  from  and  after  the 
passage  of  this  Act,  all  pensioners  now  on  the  rolls,  who  are  pensioned  at 
less  than  six  dollars  per  month,  for  any  degree  of  pensionable  disability, 
shall  have  their  pensions  increased  to  six  dollars  per  month ;  and  that  here- 
after, whenever  any  applicant  for  pension  would,  under  existing  rates,  be 
entitled  to  less  than  six  dollars  for  any  single  disability,  or  several  combined 
disabilities,  such  pensioner  shall  be  rated  at  not  less  than  six  dollars  per 
month :  Provided  also.  That  the  provisions  hereof  shall  not  be  held  to  coTer 
any  pensionable  period  prior  to  the  passage  of  this  Act,  nor  authorize  a 
re-rating  of  any  claims  for  any  part  of  such  period,  nor  prevent  the  allow- 
ance of  lower  rates  than  six  dollars  per  month,  according  to  the  eidsting 
practice  in  the  Pension  Office  in  pending  cases  covering  any  pensionable 
period  prior  to  the  passage  of  this  Act.     [28  Stat.  L.  704.] 

This  ifl  from  the  Pensions  Appropriation  Act  of  March  2,  1896,  ch.  161. 
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4n  act  to  pityvide  for  tbe  payment  of  acoraed  penstomi  in  oertain  cases. 

[Act  of  March  2, 1895,  eh,  193, 28  Siat,  L.  964.] 

[Accrued  penstoiu  —  payment — not  assets  of  estate.]  That  from  and 
after  the  twenty-eighth  day  of  Sept^nber,  eighteen  hundred  and  ninety- 
two,  the  accrued  pension  to  the  date  of  the  death  of  any  pensioner,  or  of 
any  person  entitled  to  a  pension  having  an  application  therefor  pending, 
and  whether  a  certificate  therefor  shall  issue  prior  or  subsequent  to  the 
death  of  such  person,  shall,  in  the  case  of  a  person  pensioned  or  applying 
for  pension,  on  account  of  his  disabilities  or  service,  be  paid,  first,  to  his 
widow ;  second,  if  there  is  no  widow,  to  his  child  or  children  under  the  age 
of  sixteen  years  at  his  death ;  third,  in  case  of  a  widow,  to  her  minor  chil- 
dren under  the  age  of  sixteen  years  at  her  death.  Such  accrued  pension 
shall  not  be  considered  a  part  of  the  assets  of  the  estate  of  such  deceased 
person,  nor  be  liable  for  the  payment  of  the  debts  of  said  estate  in  any 
case  whatsoever,  but  shall  inure  to  the  sole  and  exclusive  benefit  of  the 
widow  or  children.  And  if  no  widow  or  child  survives  such  pensioner, 
and  in  the  case  if  his  last  surviving  child  who  was  such  minor  at  his  death, 
and  in  case  of  a  dependent  mother,  father,  sister,  or  brother,  no  pay- 
ment whatsoever  of  their  accrued  pension  shall  be  made  or  allowed  except 
so  much  as  may  be  necessary  to  reimburse  the  person  who  bore  the  expense 
of  their  last  sickness  and  burial,  if  they  did  not  leave  sufficient  assets  to 
meet  such  expense.  And  the  mailing  of  a  pension  check  drawn  by  a  pen- 
sion agent  in  pa3m[ient  of  a  pension  due,  to  the  address  of  a  pensioner,  shall 
constitute  payment  in  the  event  of  the  death  of  a  pensioner  subsequent  to 
the  execution  of  the  voucher  therefor.  And  all  prior  laws  relating  to  the 
•payment  of  accrued  pension  are  hereby  repealed.    [28  Stat,  L.  964.] 

This  section  superseded  R.  S.  sec.  4718,  noted  supra,  p.  1028,  and  the  provisions  of 
the  Pensions  Appropriation  Acts  of  March  1,  1889,  ch.  332,  26  Stat.  L.  782,  and 
June  30,  1890,  ch.  639,  f  1,  26  Stat.  L.  187,  the  last  cited  Act  reading  as  foUows: 

"  That  hereafter  a  check  or  checks  drawn  by  a  pension  aaeat  in  payment  of  pension 
due,  and  mailed  by  him  to  the  address  of  the  pensioner,  shall  constitute  payment  within 
the  meaning  of  section  forty-seven  hundred  and  sixty-five.  Revised  Statutes,  in  the 
event  of  the  death  of  a  pensioner  subsequent  to  ihe  mailing  and  before  the  receipt  of 
said  check ;  and  the  amount  which  may  have  accrued  on  the  pension  of  any  pensioner 
subsequent  to  the  last  quarterly  payment  on  aeeoont  thereof  and  pr^or  to  the  death 
of  8ucn  pensioner  ahaU  in  the  case  of  a  husband  to  be  paid  to  his  widow,  or  if  there 
be  no  widow  to  his  surviving  minor  children  or  the  guardian  thereof,  and  in  the  case 
of  a  widow  to  her  minor  children:  Provided  further,  That  hereafter  whenever  a 
pension  certificate  shall  have  been  issued  and  the  pensioner  mentioned  therein  dies 
before  payment  shall  have  been  made,  leaving  no  widow  and  no  surviving  minor 
children,  the  accrued  pension  due  on  said  certificate  to  the  date  of  the  death  of  said 
pensioner  may,  in  the  discretion  of  the  Secretary  of  the  Interior,  be  paid  to  the  legal 
representatives  of  said  pensioner." 

The  reference  to  a  pension  agent  in  the  text  was  sujjerseded  by  the  re^al  of  the 

S revisions  authorizing  pension  agencies  and  the  abolition  of  such  agencies  by  the 
at  of  Aug.  17,  19ia,  ch.  301,  infra,  p.  1113. 


Purpose. —  The  purpose  of  a  former 
similar  statute  was  to  give  the  accrued 
pension  to  the  widow  or  the  child;  and  at 
the  death  of  the  father  each  acquired  a 
distinct  contingent  interest;  the  widow's 
being  contingent  on  her  survival  until 
aUowance  and  payment,  the  child's  being 
contingent  on  the  death  of  the  mother 
prior  to,  and  its  own  survival  until, 
pa3rment.  Payment  of  Accrued  Pension, 
(ISSl)  17  Op.  Atty.-Gen.  190. 


Effect  on  other  Acts. —  This  provision 
that  "  accrued  pension  "  shall  not  be  con- 
sidered as  a  part  of  the  assets  of  the  es- 
tate is  applicable  to  and  governs  the  Act 
of  Jan.  26,  18T9,  ch.  23,  supra,  p.  1970, 
which  provides  for  the  ascertainment  and 
allowance  of  "arrears  of  pension"  and 
does  not  use  the  term  "  accrued  pension." 
Donnelly  v.  U.  S.,  (1&81)   17  Ct.  01.  105. 

"Accrued  pension."-  The  phrase  "ac- 
crued peneion,"  a«  used  in  a  former  timi- 
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lar  Acty  meant  the  amount  of  mon^  un- 
paid by  the  government  to  which  a  pen- 
sioner, or  one  who  had  a  valid  pending 
claim  for  pension,  would  be  entitled  at 
the  time  or  his  death.  Accrued  Peneions, 
(1887)   19  Op.  Atty.-Gen.  1. 

To  what  pensions  applicable. —  In  Ac- 
crued Penmcm,  (1889)  19  Op.  Atty.-Gen. 
359,  it  was  held,  prior  to  the  passage  of 
this  Act,  that  the  proviso  in  the  Act  of 
March  1,  1889,  ch.  332,  25  Stat.  L.  787, 
authorizing  payment  to  a  deceased  pen- 
sioner's legal  representatives  in  certain 
contingencies  of  the  accrued  pension  due 
on  his  pension  certificate  at  the  time  of 
his  death,  is  to  be  construed  as  applicable 
to  all  outstanding  pension  certificates, 
wheUier  issued  before  or  since  the  passage 
of  the  Act;  but  the  pensioner  must  have 
died  since  the  passage  of  that  Act  to  en- 
title his  l^al  representatives  to  claim 
such  accrued  pension. 

Rights  of  widow. —  The  pension  money 
is  payable  to  the  widow  in  ner  own  name, 
and  she  has  the  right  to  invest  it  in  lands, 
taking  the  title  thereto  in  her  own  name. 
Jones  V,  Porter,  (Tex.  Civ.  App.  1895)  30 
S.  W.  1119. 

Children's  interest. —  While  the  widow 
survives,  the  children  have  no  interest. 
Jones  r.  Porter,  (Tex.  Civ.  App.  1895) 
30  S.  W.  1119. 

Age  of  child  at  father's  death. —  The 
former  similar  Act  may  be  as  fairly  con- 
strued to  mean  that  the  child  shail  not 
be  over  sixteen  when  the  father  dies  as 
when  the  pension  is  allowed.  Payment  of 
Accrued  Pension,  (1881)  17  Op.  Atty.- 
Gen.  190. 

Child's  right  to  pension  pending  at  time 
of  death. —  In  a  case  where  a  petitioner 
dies  while  his  claim  for  pension  was 
pending,  leaving  a  daughter  under  sixteen 
years  of  age  and  a  widow,  and  after  the 
child  attained  the  age  of  sixteen  years  the 
mother  died,  and  still  later  the  pension 
was  allowed  and  the  certificate  tnerefor 
was  issued,  it  was  held  that  under  this 
section  the  daughter  was  entitled  to  the 
pension  which  had  accrued  up  to  the  death 
of  her  father.  Payment  of  Accrued  Pen- 
sion, ( 1881 )  17  Op.  Atty.-Gen.  190. 

« ChUdren ". defined.— The  word  "chil- 
dren "  has  he&D.  held,  prior  to  the  passage 
of  this  Act,  to  include  grandchildren. 
W«Iton  f>.  Cotton,  (1857)  19  How.  355, 
15  U.  S.  (L.  ed.)  658. 

When  paid  to  legal  representatives. — 
With  reference  to  the  similar  provisions 
of  a  former  Act  it  has  been  said  that  it 
imposes  upon  the  officers  of  the  govern- 
ment the  obligation  to  neither  make  nor 
allow  to  be  made  any  payment  of  the  "  ac- 
crued pension "  to  the  executors  or  ad- 
ministrators of  the  decedent  for  the  gen- 
eral payment  of  debts  or  distribution, 
with  the  possible  single  exception  that  if 
they  have  borne  the  necessary  expenses  of 
his  last  sickness  and  burial  and  he  shall 


have  died  without  suiBcient  funds  to  t&m- 
burse  them,  so  much  of  the  accrued  pen- 
sion may  be  paid  tibem  as  they  shall  have 
paid  for  those  purposes.  In  no  event 
can  they  receive  any  part  of  the  "  aocmed 
pension"  merely  as  the  legal  representa- 
tives of  the  decedent.  Accrued  Pensions, 
(1887)   19  Op.  Atty.-Gen.  1. 

To  whom  paid. —  "  The  law  clearly  con- 
templates that  the  widow  and  children,  as 
provided  by  the  statute,  shall  be  the 
beneficiaries,  and  not  the  general  credit- 
ors of  the  pensioner,  and  unless  the  pay- 
ment has  been  legally  received  by  the 
pensioner  it  is  incumbent  on  those  in- 
trusted with  the  administration  of  the 
law  neither  to  make  nor  allow  payment 
to  be  made  to  any  other  person."  Accrued 
Pensions,  (1887)   19  Op.  Atty.-Gen.  1. 

When  pension  becomes  assets  of  estate. 
— "  Unless,  then,  the  pension  was  paid  to 
the  decedent  in  his  lifetime,  and  became  a 
part  of  his  general  assetS)  it  cannot  pass 
to  his  legal  representatives  so  as  to  be 
subjected  to  the  payment  of  the  d^ts  of 
the  decedent."    Accrued  Pensions,  (1887) 

19  Op.  Atty.-Gen.  1. 

Pension  money  received  not  ezempL — 
This  section  ex^npts  only  the  accrued 
pension  not  received  by  the  pensioner. 
Pension  money  received  by  the  pensioner 
is  not  exempt  by  this  statute,  out  is  a 
part  of  the  assets  of  the  deceased  estate, 
and  is  liable  to  the  payment  of  debts. 
Beecher  v.  Barber,    (1888)    6  Dem.   120, 

20  N.  Y.  St.  Rep.  136. 

Pension  charged  as  assets  by  admiidB- 
trator. — An  a^ninistrator  who,  in  the 
mistaken  belief  that  uncollected  accrued 
pensions  constitute  a  part  of  the  assets 
of  his  decedent,  charges  himself  with  the 
am0unt  as  assets,  is  entitled  to  be  cred- 
ited With  that  amount  upon  final  sectle- 
ment.  Tartt  v.  Wahl,  (1898)  77  lU.  Appu 
578. 

Accrued  pension  as  property  of  pen- 
sioner.—  "This  section  expressly,  as  do 
the  pension  laws  generally,  treats  aoenied 
unpaid  pensions  as  the  property  of  and 
belonging  to  the  paisioner  thou^  mud 
but  quarterly.  They  would  be  his  floso- 
lute  propertv,  a  part  of  his  estate  and 
liable  for  his  debts,  but  that  this  section 
provides,"  where  no  widow  or  child  sur- 
vives, that  after  the  pensioner's  deosaae, 
'*  the  accrued  pension  shall  not  be  paid  at 
all,  except  to  reimburse  the  person  who 
has  defrayed  the  expenses  of  the  last 
sickness  and  burial;  so  that  the  section 
appropriates  so  much  of  what  would  be 
the  property  of  the  pensioner,  if  living, 
to  reimburse  the  payment  of  these  last 
expenses."  Burial  Expenses  of  Pensioner, 
(1901)   23  Op.  Atty.-Gen.  428. 

Check  issued  to  deceased  pensioner. — 
Where  a  pension  check  is  issued  to  a  pen- 
sioner after  her  death,  it  is  utterly  vcad, 
and  an  amount  paid  through  a  bank  to 
one  forging  the  deceased  pensioner's  sig- 
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nature  to  such  void  check  may  be  recoT- 
ered  from  the  bank  by  the  United  States. 
U.  S.  t?.  CoffeyviUe  First  Nat.  Bank,  (C. 
C.  Kan.  1897)  82  Fed.  410. 

Check  received  and  indorsed  but  not 
transferred  before  death.— Prior  to  the 

fassage  of  this  Act  it  was  held  in  Accrued 
•ensions,  (1887)  19  Op.  Atty.-Gen.  1, 
that  "  the  receipt  of  a  check  by  a  pen- 
sioner which  he  has  only  indorsed  but 
which  has  not  been  transferred  by  him 
in  his  lifetime  is  not  a  payment,  but  is 
only  one  step  in  the  process  of  payment. 
The  amount  yet  remains  as  *  accrued  pen- 
sion,' and  only  payable  accordingly  to 
those  entitled  thereto.  The  indorsement 
alone  by  the  decedent  does  not  constitute 
a  transfer.  An  indorsement  and  delivery 
are  both  eeeential.'' 

Right  to  audit  accounts  for  last  sick- 
ness and  buriaL —  The  commissioner  of 
pensions  is  not  invested  with  power  to 
audit  and  adjust  accounts  for  the  last 
sickness  and  burial  of  deceased  pensioners 
arising  under  this  section.  Tnis  power 
belongs  solely  to  the  proper  accounting 
officers  of  the  treasury  by  virtue  of  R.  S. 
sec.  236,  given  in  Tkbasttbt  Departmbnt. 
Expenses  of  Lest  Sickness,  (1882)  17.  Op. 
Atty.-Gen.  440. 

lliere  is  no  ground  whatever  for  hold- 
ing that  this  section  was  intended  to  re- 
strict or  qualify  the  declaration  contained 


ih  R.  S.  sec.  236,  given  in  Tbbasurt  Dib- 
PABTiCENT,  that  all  demands  and  accounts 
whatever  against  the  government  shall  be 
audited  and  adjusted  in  the  treasury. 
Expenses  of  Last  Sickness,  (1882)  17  Op. 
Atty.-Gen.  440. 

Who  may  be  reimbursed  for  expenses 
of  last  sickness  and  burial. —  In  Burial 
Expenses  of  P^isioner,  (1901)  23  Op. 
Atty.-Gen.  428,  it  was  held,  prior  to  the 
passage  of  this  Act,  that  witn  regard  to 
the  Act  immediately  preceding,  the  pur- 
pose is  ''to  reimburse  to  the  extent  and 
m  the  manner  provided,  from  what  would 
be  the  property  of  the  pensioner,  if  living, 
the  expenses  paid  for  his  last  sickness 
and  burial.  And  this  purpose*  can  have 
little  regard  for  the  question  who  the 
person  is  who  has  paid  these  expenses, 
or  whether  it  was  a  natural  or  artificial 
person,  or,  if  a  corporation,  whether  pri- 
vate or  mimicipal.  The  whole  object  is 
accomplished  when,  from  what  woilld  have 
been  the  pensioner's  property  if  living, 
these  expenses  are  repaid,  and  equally  so 
whether  the  person  who  originally  de- 
frayed them  was  a  natural  person  or  a 
municipal  corporation.  And  it  can  make 
no  difference  in  this  respect,  or  with  the 
purpose  of  the  statute,  that  upon  grounds 
of  public  policy  it  was  made  the  duty  of 
such  municipality  to  thus  provide  for  the 
destitute.'' 


[Pension  to  date  ftom  first  application.]  •  •  •  That  whenever  a 
daim  for  pension  under  the  Act  of  June  twenty-seventh,  eighteen  hundred 
and  ninety,  has  been,  or  shall  hereafter  be,  rejected,  suspended,  or  dis- 
missed, and  a  new  application  shall  have  been,  or  shall  hereafter  be,  filed, 
and  a  pension  has  been,  or  shall  hereafter  be,  allowed  in  such  claim,  such 
pension  shall  date  from  the  time  of  filing  the  first  application,  provided  the 
evidence  in  the  case  shall  show  a  pensionable  disability  to  have  existed,  or  to 
exist,  at  the  time  of  filing  such  first  application,  anything  in  any  law  or 
ruling  of  the  Department  to  the  contrary  notwithstanding.  [29  Stat.  L, 
45.] 

This  is  from  the  Pensions  Appropriation  Act  of  March  6,  1896,  ch.  46. 

The  Act  of  June  27,  1890,  ch.  634,  mentioned  in  the  text  is  given  m^pra,  p.  1084. 


An  Aet  Begulating  proof  of  death  in  certain  Pension  cases. 

[Act  of  March  13, 1896,  ch.  54,  29  Stat,  L.  57.] 

[Soldier's  death  presumed  after  seven  years'  unexplained  absence.] 
That  in  considering  claims  filed  under  the  pension  laws,  the  death  of  an 
enlisted  man  or  officer  shall  be  considered  as  sufficiently  proved  if  satisfac- 
tory evidence  is  produced  establishing  the  fact  of  the  continued  and  unex- 
plained absence  of  such  enlisted  man  or  officer  from  his  home  and  family 
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lor  a  period  of  seven  years,  during  which  period  no  intelligence  of  his 
existence  shall  have  been  received.  And  any  pension  granted  under  this 
Act  shall  cease  upon  proof  that  such  oflScer  or  enlisted  man  is  still  living. 
[29  Stat  L.  57.] 


An  Act  Granting  pensions  to  Gray's  Battalion  of  Arkansas  Volunteen. 

[Act  of  Feb.  17, 1897,  ch.  248,  29  Stat  L,  805.] 

[Pensions  to  Gray's  Battalion,  Arkansas  Volonteers.]  That  the  Secre- 
tary of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed  to  place 
on  the  pension  roll  the  names  of  all  of  the  honorably  discharged  surviving 
officers  and  enlisted  men  of  Gray's  Battalion  of  Arkansas  Volunteers, 
raised  under  the  Act  of  Congress  of  May  thirteenth,  eighteen  hundred  and 
forty-six,  for  service  during  the  war  with  Mexico ;  and  the  names  of  sur- 
viving widows  of  such  officers  and  enlisted  men,  subject  to  the  limitations 
and  regulations  of  the  pension  laws  of  the  United  States  for  pensioning  the 
survivors  of  the  war  with  Mexico.    [29  Stat.  L.  805.] 

This  and  the  Act  of  March  3,  1S91,  ch.  568,  suprct,  p.  1000^  were  printed  among  the 
Private  Acts  in  the  Statutes  at  Large. 
See  the  notea  to  R.  S.  sec.  4698,  supra,  p.  1015.  ' 


[Pensions  not  to  be  paid  nonregidents  on  powws  of  attorney*]  *  *  * 

That  hereafter  no  pensions  shall  be  paid  upon  power  of  attorney  from  pen- 
sioners residing  in  foreign  countries.    [30  Stat.  L.  276.] 

Tills  is  from  the  Pensions  Appropriation  Act  of  March  14,  1898,  ch.  60. 

**  This  Act  in  effect  repeals  the  provision  of  R.  S.  sec.  4766  [supra,  p.  1048],  b.% 
amended  hv  1882,  Aug.  8,  ch.  469,  '  and  pensions  payable  to  persona  in  foreign  •coun- 
tries may  oe  made  according  to  the  provisions  of  existing  laws/  and  brings  such  pay- 
ments i¥ithin  the  general  provisions  of  that  section  and  of  R.  S.  aeca.  4764-4766 
l9upra,  pp  1047,  1048]."    OampUer's  note,  2  8upp.  R.  B^  p.  73^. 


An  Act  Repealing  section  forty-seven  hundred  and  sixteen  of  the  Revised 
Statutes,  so  far  as  the  same  may  be  applicable  to  the  claims  of  depend- 
ent parents  of  soldiers,  sailors,  and  marines  who  served  in  the  Amiy 
or  Navy  of  the  United  States  during  the  war  with  Spain. 

[Act  of  April  18, 1900,  ch.  244,  31  Stat  L.  136.] 

[Persons  aiding  rebellion  afterwards  serving  in  war  wifh  Bpainu]  That 
section  forty-seven  hundred  and  sixteen  of  the  Revised  Statutes  be,  and  the 
same  is  hereby,  repealed,  so  far  as  the  same  may  be  applicable  to  the  claims 
to  pension  of  dependent  parents  of  soldiers,  sailors,  and  marines  who 
served  in  the  Army  or  Navy  of  the  United  States  during  the  war  with 
Spain,    [31  Stat.  L.  136.] 

R.  S.  sec.  4716,  in  part  repealed  by  the  text,  is  given  supra,  p.  1027.  See  tlie  Bete  to 
•aid  section. 
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An  Act  To  extend  the  provisions  of  an  Act  entitled  ''An  Act  granting, 
increase  of  pensions  to  soldiers  of  the  Mesdcan  war  in  certain  cases/' 
approved  January  fifth,  eighteen  hundred  and  ninety-three. 

[Act  of  April  23,  1900,  ch,  251,  31  Stat  L.  137,] 

[Extension  of  provisions  for  increase  of  Mexican  war  pensions.]    That 

the  benefits  of  the  Act  entitled  **Aii  Act  granting  increase  of  pension  to 
soldiers  of  the  Mexican  war  in  certain  cases/'  approved  January  fifth, 
eighteen  hundred  and  ninety-three,  be,  and  they  are  hereby,  extended  to 
all  survivors  of  the  MexiciA  war  who  are  pensionable  under  existing  Mexi- 
can war  service  pension  laws,  and  who  have  become  or  may  hereafter 
become  wholly  disabled  for  manual  labor  and  in  such  destitute  circum- 
stances that  eight  dollars  per  month  are  insufficient  to  provide  them  the 
necessaries  of  life,  irrespective  of  the  date  of  the  granting  of  the  said 
service  pension.    [31  Stat.  L.  127.] 

The  Act  of  Jan.  5,  1893,  ch.  18,  mentioned  in  the  text,  is  given  9upra,  p.  1004.    See 
the  notes  to  said  Act. 


An  Aet  To  extend  the  provisions,  limitations,  and  benefits  of  an  Aet 
entitled  "An  Act  granting  pensions  to  the  survivors  of  the  Indian 
wars  of  eighteen  hundred  and  thirty-two  to  eighteen  hundred  and 
f orty-twoy  inelusive,  known  as  the  Black  Hawk  war,  Creek  war, 
Oherokee  disturbances,  and  the  Seminole  war,"  approved  July 
twenty-seventh,  eighteen  hundred  and  ninety-two. 

[Act  of  June  27,  1902,  ch.  1156,  32  Stat.  L.  399.] 

[Extension  of  provisions  of  Indian  wars  pension  act.]  That  the  pro- 
visions, limitations,  and  benefits  of  the  Act  entitled  ''An  Act  granting  pen- 
sions to  survivors  of  the  Indian  wars  of  eighteen  hundred  and  thirty-two 
to  ei^teen  hundred  and  fortyrtwo,  inclusive,  known  as  the  Black  Hawk 
war,  Greek  war,  Cherokee  disturbances,  and  the  Seminole  war,"  approved 
July  twenty-seventh,  eighteen  hundred  and  ninety-two,  be,  and  the  same 
are  hereby,  extended,  from  the  date  of  the  passage  of  this  Act,  to  the  sur- 
viving officers  and  enlisted  men,  including  marines,  militia,  and  volunteers 
of  the  military  and  naval  service  of  the  United  States  who  served  for 
thirty  days  or  more  and  were  honorably  discharged  under  the  United  States 
military,  State,  Territorial,  or  provisional  authorities  in  the  Florida  and 
Georgia  Seminole  Indian  war  of  eighteen  hundred  and  seventeen  and 
eighteen  hundred  and  eighteen;  the  Fevre  Biver  Indian  war  of  Illinois 
of  eighteen  hundred  and  twenty-seven;  the  Sac  and  Fox  Indian  war  of 
eighteen  hundred  and  thirty-one ;  the  Sabine  Indian  disturbances  of  eigh- 
teen hundred  and  thirty-six  and  eighteen  hundred  and  thirty-seven;  the 
Cayuse  Indian  war  of  eighteen  hundred  and  forty-seven  and  eighteen  hun- 
dred and  forty-eight,  on  the  Pacific  coast ;  the  Florida  wars  with  the  Semin- 
ole Indians,  from  eighteen  hundred  and  forty-two  to  eighteen  hundred  and 
fifty-eight,  inclusive;  the  Texas  and  New  Mexico  Indian  war  of  eighteen 
hundred  and  forty-nine  to  eighteen  hundred  and  fifty-six;  the  California 
Indian  disturbances  of  eighteen  hundred  and  fifty-one  and  eighteen  hun- 
dred and  fifty-two ;  the  Utah  Indian  disturbances  of  eighteen  hundred  wd 
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fifty  to  eighteen  hundred  and  fifty-three,  inclusive,  and  the  Oregon  and 
Washington  Territory  Indian  wars  from  eighteen  hundred  and  fifty-one  to 
eighteen  hundred  and  fifty-six,  inclusive ;  and  also  to  include  the  surviving 
widows  of  such  ofl&cers  and  enlisted  men :  Provided,  That  such  widows  have 
not  remarried:  And  provided  further,  That  where  there  is  no  record  of 
enlistment  or  muster  into  the  service  of  the  United  States  in  any  of  the 
wars  mentioned  in  this  Act  the  record  of  pay  by  the  United  States  shall  be 
accepted  as  full  and  satisfactory  proof  of  such  enlistment  and  service :  And 
provided  further.  That  all  contracts  heretofore  made  between  the  bene- 
ficiaries under  this  Act  and  pension  attorneys  and  claim  agents  are  hereby 
declared  null  and  void.     [32  Stat,  L,  399.] 

The  Act  of  July  27,  1892,  ch.  277,  mentioned  in  the  text,  in  given  supra,  p.  1092. 
See  the  notes  to  section  1  of  said  Act. 


Joint  Resolution  Oonstraing  the  Act  approved  Jane  twenty-seventlii 
eighteen  hundred  and  ninety »  entitled  ''An  Act  granting  pensions  to 
soldiers  and  sailors  who  are  incapacitated  for  the  perf ormanoe  of 
manual  labor,  and  providing  for  pensions  to  widows,  minor  children, 
and  depMident  parents,  and  for  other  purposes." 

[Res.  of  July  1,  1902,  No.  42,  32  Stat.  L.  750.] 

[Seo.  1.]  [Construction  of  disability  pension  act  of  June  27, 1890,  ch. 
634.]  That  the  Act  approved  June  twenty-seventh,  eighteen  hundred  and 
ninety,  entitled  "An  Act  granting  pensions  to  soldiers  and  sailors  who  are 
incapacitated  for  the  performance  of  manual  labor,  and  providing  for  pen- 
sions to  widows,  minor  children,  and  dependent  parents,"  is  construed  and 
held  to  include  all  persons  and  the  widows  and  minor  children  of  all 
deceased  persons,  subject  to  the  limitations  of  said  Act,  who  served  for 
ninety  days  in  the  military  or  naval  service  of  the  United  States  during  the 
late  war  of  the  rebellion,  and  who  have  been  honorably  discharged  there- 
from, and  section  forty-fieven  hundred  and  sixteen,  Bevised  Statutes, 
United  States,  is  amended  accordingly :  Provided,  however,  That  the  fore- 
going shall  not  apply  to  those  who  served  in  the  First,  Second,  Third, 
Fourth,  Fifth,  and  Sixth  regiments  United  States  Volunteer  Infantry 
who  had  a  prior  service  in  the  Confederate  army  or  navy  and  who  enlisted 
in  said  regiments  while  confined  as  prisoners  of  war  under  a  stipulation 
that  they  were  not  to  be  pensionable  under  the  laws  of  the  United  States, 
nor  to  those  who,  having  had  such  prior  service,  enlisted  in  the  military  or 
naval  service  of  the  United  States  after  the  first  day  of  January,  eighteen 
hxmdred  and  sixty-five.     [32  Stat.  L.  750.] 

The  Act  of  June  27,  1890,  ch.  634,  mentioned  in  the  text,  is  given  aupra,  p.  1084. 
R.  S.  sec.  4716,  also  mentioned  by  the  text  and  in  part  repealed  thereby,  U  given 
tupra,  p.  1027.    See  the  notes  thereto. 

Sec.  2.  [Effeot  of  final  honorable  discharge.]  That  in  the  administratioii 
of  the  pension  laws  any  enlisted  man  or  commissioned  officer  of  the  Army, 
includinip  regulars,  volunteers,  and  militia,  or  any  appointed  or  enlisted 
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man  or  commissioned  officer  of  tlie  Navy  or  Marine  Corps,  who  was  honor- 
ably discharged  from  any  subsequent  contract  of  service  entered  into  by 
him  during  the  late  war  of  the  rebellion,  shall  be  held  and  considered  to 
have  been  honorably  discharged  from  all  previous  contracts  of  service  as 
commissioned  officer  or  enlisted  man  previously  entered  into  by  him  with 
the  United  States  during  said  war:  Provided,  That  such  enlisted  or 
appointed  man  or  commissioned  officer  served  not  less  than  six  months 
under  any  subsequent  enlistment,  appointment,  or  commission;  that  his 
entire  service  under  any  said  subsequent  enlistment,  appointment,  or  com- 
mission was  faithful,  and  that  he  did  not  receive  by  reason  of  said  enlist- 
ment, appointment,  or  commission  any  bounty  or  gratuity  other  than  from 
the  United  States  in  excess  of  that  to  which  he  would  have  been  entitled 
if  he  had  continued  to  serve  faithfully  until  honorably  discharged  under 
any  contract  of  service  previously  entered  into  by  him,  either  in  the  Army, 
Navy,  or  Marine  Corps,  during  tite  war  of  the  rebellion.  [32  Stat.  L.  750, 
as  amended  by  34  Stat.  L.  836,] 

As  originally  enacted  this  section  was  as  follows: 

**  Sec.  2.  That  in  the  administration  of  the  pension  laws  any  enlisted  man  of  the 
Army,  including  regulars,  volunteers,  and  miHtia,  or  any  appointed  or  enlisted  man  of 
the  Navy  or  Marine  Corps,  who  was  honorably  discharged  from  the  last  contract  of 
service  entered  into  by  him  during  the  late  war  of  the  rd«llion,  shall  be  held  an4  con- 
sidered to  have  been  honorably  discharged  from  all  similar  contracts  of  service 
previously  entered  into  by  him  with  the  United  States  during  said  war:  Provided, 
That  such  enlisted  or  appointed  man  served  not  less  than  six  months  under  said  last 
enlistment  or  appointment,  that  his  entire  service  under  said  last  enlistment  or  appoint- 
ment was  faithful,  and  that  he  did  not.  receive  by  reason  of  said  last  enlistment  or 
appointment  any  bounty  or  gratuity  other  than  from  the  United  States  in  excess  of  that 
to  which  he  would  have  been  entitled  if  he  had  continued  to  serve  faithfully  until 
honorably  discharged  under  any  contract  of  service  previously  entered  into  by  him, 
either  in  the  Army,  Navy,  or  Marine  Corps,  during  the  war  of  the  rebellion." 

It  was  amended  to  read  as  given  in  the  text  by  a  Res.  of  June  28,  1906,  No.  39,  34 
Stat.  L.  836.  entitled  *' Joint  Resolution  Amending  section  two  of  joint  resolution 
approved  July  first,  nineteen  hundred  and  two,  construing  the  Act  of  June  twenty- 
seventh,  eighteen  hundred  and  nin^,  and  for  other  purposes." 


An  Act  To  increase  pension  for  total  deafness. 

[Act  of  Jan.  15,  1903,  ch.  190,  32  Stat,  L.  773J] 

[Increase  of  pensions  for  total  deafness.]  That  from  and  after  the  pas- 
sage of  this  Act  all  persons  on  the  pension  roll  of  the  United  States,  or  who 
may  hereafter  be  placed  thereon,  receiving  pension  for  total  loss  of  hearing 
due  to  causes  originating  in  the  military  or  naval  service  of  the  United 
States  and  in  the  line  of  duty,  shall  be  entitled  to  receive,  in  lieu  of  the 
amount  now  paid  in  case  of  such  disability,  the  sum  of  forty  dollars  per 
month :  Provided,  That  said  increase  shall  in  no  manner  affect  the  rate  of 
pension  now  being  paid  and  allowable  for  partial  deafness,  the  rating  for 
which  shall  be  continued  and  determined  in  accordance  with  the  provisions 
of  existing  law.    [32  Stat.  L.  773.] 

8«e  the  note  to  R.  S.  sec.  469S,  supra,  p.  1016, 
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Sec.  2.  [Widows  entitled  to  pensioii  who  failed  to  draw  pension  because 
of  remarriage.]  That  the  provisions  of  this  Act  shall  be  extended  to  those 
widows  otherwise  entitled  whose  husbands  died  of  wounds,  injuries,  or 
disease  contracted  daring  the  period  of  their  military  and  naval  service, 
but  who  were  deprived  of  pension  under  the  Act  of  March  third,  eighteen 
hundred  and  sixty-five,  because  of  their  failure  to  draw  any  pension  by 
reason  of  their  remarriage.    [32  Stat.  i.  921.] 

This  and  the  following  paragraph  are  from  an  Act  of  Feb.  28,  1903.  ch.  868, 
entitled  "An  Act  To  amena  an  Act  entitled  *An  Act  amending  section  forty-sevwi 
hundrcHl  and  eight  of  the  Revised  Statutes  of  the  United  States,  in  relation  to  pensiona 
to  remarried  widows,'  approved  March  third,  nineteen  hundred  and  one." 

Section  1  of  this  Act  amended  R.  S.  sec.  4708,  mipra^  p.  1022. 

The  Act  of  March  3,  1865,  ch.  84,  13  Stat.  L.  499,  mentioned  in  the  text  was  gaper- 
seded  by  subsequent  Acts  which  were  incorporated  into  R.  S.  sees.  4702,  4703,  suprt^ 
pp.  1017,  1019. 


Sec.  3.  [Agents'  fees  prohibited.]  That  no  claim  agent  or  other  person 
shall  be  entitled  to  receive  any  compensation  for  services  in  making  appli- 
cation for  pension  under  this  Act.    [32  Stat.  L.  921,] 

See  the  note  to  the  preceding  section  2  of  this  Act. 

Similar  provisions  were  made  by  the  Act  of  March  3,  1901,  ch.  866,  |  2,  31  Stat.  L. 
1446,  section  1  of  which  Act  constituted  an  amendment  to  R.  B.  sec.  4708,  9t»pra^ 
p.  1022. 


An  Act  To  increase  the  pensions  of  those  who  have  lost  limbs  in  the  mili- 
tary or  naval  service  of  the  United  States. 

[Act  of  March  2,  1903,  ch.  977,  32  Stat.  L.  944.] 

[Increase  of  pension  for  loss  of  limbs.]  That  from  and  after  the  passage 
of  this  Act  all  persons  on  the  pen«on  roll,  and  all  persons  hereafter  granted 
a  pension,  who,  while  in  the  military  or  naval  service  of  the  United  States 
and  in  the  line  of  duty,  shall  have  lost  one  hand  or  one  foot,  or  been  totally 
disabled  in  the  same,  shall  receive  a  pension  at  the  rate  of  forty  dollars 
per  month ;  that  all  persons  who,  in  like  manner,  shall  have  lost  an  arm  at  or 
above  the  elbow  or  a  leg  at  or  above  the  knee,  or  been  totally  disabled  in  the 
same,  shall  receive  a  pension  at  the  rate  of  forty-six  dollars  per  month; 
that  all  persons  who,  in  like  manner,  shall  have  lost  an  arm  at  the  shonlder 
joint  or  a  leg  at  the  hip  joint,  or  so  near  the  shoulder  or  hip  joint  or  where 
the  same  is  in  such  a  condition  as  to  prevent  the  use  of  an  artificial  limb,  shall 
receive  a  pension  at  the  rate  of  fifty-five  dollars  per  month,  and  that  all 
persons  who,  in  like  manner,  shall  have  lost  one  hand  or  one  foot  or  been 
totally  disabled  in  the  same,  shall  receive  a  pension  at  the  rate  of  sixty  dol- 
lars per  month ;  and  that  all  persons  who,  in  like  manner,  shall  have  lost 
both  feet  shall  receive  a  pension  at  the  rate  of  one  hundred  dollars  per 
month:  Provided,  however,  That  this  Act  shall  not  be  so  construed  as  to 
reduce  any  pension  under  any  Act,  public  or  private,    [32  Stat.  L.  944.] 

See  the  notes  to  R.  S.  sec.  4698,  su^a,  p.   1015« 
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An  Act  To  increase  fhe  pension  of  Mexican  war  surriyors  to  twelye> 

dollars  per  montlt 

[Act  of  March  3, 1903,  ch.  1021,  32  8tai.  L.  1288.] 


[Increase  of  Mexican  war  pensions.]  That  the  Secretary  of  the  Interior 
be,  and  he  is  hereby,  authorized  and  directed  to  place  on  the  pension  roll, 
at  the  rate  of  twelve  dollars  per  month,  all  Mexican  war  survivors  now  on 
the  roll,  or  who  may  hereafter  be  placed  on  the  roll,  under  the  Acts  of 
January  twenty-ninth,  eighteen  hundred  and  eighty-seven,  March  third, 
eighteen  hundred  and  ninety-one,  and  February  fifth,  eighteen  hundred  and 
ninety-seven.     [32  Stat.  L.  1228.] 

The  Act  of  Jan.  29,  1887,  ch.  70,  mentioned  in  the  text  is  given,  iupra,  p.  1081. 

The  Act  of  Miarch  3,  1891,  ch.  568,  mentioned  in  the  text  is  given,  supra,  p.  1090. 

The  reference  in  the  text  to  the  Act  of  Feh.  5,  1897,  was  evidently  intended  to  be  to 
the  Act  of  Feb.  17,  1S97,  ch.  248,  supra,  p.  1100. 

See  the  note  to  R.  B.  sec.  4698,  si^pra,  p.  1015,  and  see  the  Act  of  May  11,  1912, 
eh.  123,  t  1,  infra,  p.  1111. 


An  Aet  To  increase  the  pensions  of  those  who  have  lost  both  eyes  or 
have  become  totaUy  blind  from  causes  occurring  in  the  military  or 
naval  service  of  the  United  States. 

[Act  of  April  8,  1904,  ch.  945,  33  Stat.  L.  163.] 

[Aicrease  of  pension  for  total  blindness.]  That  from  and  after  the  pas- 
sage of  this  Act  all  persons  on  the  pension  roll,  and  all  persons  hereafter 
granted  a  pension,  who,  while  in  the  military  or  naval  service  of  the  United 
States  and  in  the  line  of  duty,  shall  have  lost  both  eyes,  or  who  have  become 
totally  blind  from  causes  occurring  in  the  service  of  the  United  States, 
shall  receive  a  pension  at  the  rate  of  one  hundred  dollars  per  month :  Pro- 
vided, however,  That  this  Act  shall  not  be  so  construed  as  to  reduce  any 
pension  under  any  Act,  public  or  private.    [33  Stat.  L.  163.] 

See  the  note  to  R.  S.  sec.  4098,  si^pra,  p.  1016. 


[Sec  1.]  [Investigation  of  burial  expenses  —  use  of  accrued  pensions.] 
•  •  •  That  the  investigation  of  claims  for  the  reimbursement  of 
expenses  of  the  last  sickness  and  burial  of  deceased  pensioners  shall  be  at 
the  instance  and  under  the  direction  of  the  Secretary  of  the  Treasury,  and 
no  part  of  any  accrued  pension  shall  hereafter  be  used  to  reimburse  any 
State,  counly,  or  municipal  corporation  for  expenses  incurred  by  such 
State,  county,  or  municipal  corporation  under  State  law  for  expenses  of  the 
last  sickness  or  burial  of  a  deceased  pensioner.     [33  Stat.  L.  1169.] 

This  i«  from  the  Sundry  Civil  Appropriation  Act  of  iMarch  3,  1905,  ch.  1483. 

Similar  provisifms  appeared  in  the  Appropriation  Acts  for  several  preceding  years. 

The  provisiona  of  the  text  limited  those  of  the  Act  of  March  2,  1S95,  ch.  193,  9itpra, 
p.  1097. 

The  provisions  of  the  text  relating  to  the  investigation  of  claims,  etc.,  were  super- 
seded by  the  second  paragraph  of  the  Act  of  March  4,  1909,  ch,  302,  infra,  p.  1110. 
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pensions  to  certain  enlisted  men, -soldiers,  and  officers 
who  served  in  the  civil  war  and  the  war  with  Mexico. 

[Act  of  February  6, 1907,  eft.  468,  34  Stat  L.  879.] 


[Seo.  1.]  [Pensions  —  allowed  at  age  of  sixty-two  for  service  in  civil 
and  Mexican  wars. —  rating  —  present  pensioners  and  applicants  enlMed 
—  double  pensions  prohibited  —  restriction.]  That  any  person  who  served 
ninety  days  or  more  in  the  military  or  naval  service'  of  the  United  States 
during  the  late  civil  war  or  sixty  days  in  the  war  with  Mexico  and  who  has 
been  honorably  discharged  therefrom,  and  who  has  reached  the  age  of  sixty- 
two  years  or  over,  shall,  upon  making  proof  of  such  facts  according  to  such 
rules  and  regulations  as  the  Secretary  of  the  Interior  may  provide,  be 
placed  upon  the  pension  roll,  and  be  entitled  to  receive  a  pension  as  follows : 
In  case  such  person  has  reached  the  age  of  sixty-two  years,  twelve  dollars 
per  month ;  seventy  years,  fifteen  dollars  per  month ;  seventy-five  years  or 
over,  twenty  dollars  per  month;  and  such  pension  shall  commence  from 
the  date  of  the  filing  of  the  application  in  the  Bureau  of  Pensions  after  the 
passage  and  approval  of  this  Act:  Provided,  That  pensioners  who  are 
sixty-two  years  of  age  or  over,  and  who  are  now  receiving  pensions  under 
existing  laws,  or  whose  claims  are  pending  in  the  Bureau  of  P^asions,  may 
by  application  to  the  Commissioner  of  Pensions  in  such  form  as  he  may 
prescribe,  receive  the  benefits  of  this  Act;  and  nothing  herein  contained 
shall  prevent  any  pensioner  or  person  entitled  to  a  pension  from  prosecut- 
ing his  claim  and  receiving  a  pension  under  any  other  general  or  special 
Act:  Provided,  That  no  person  shall  receive  a  pension  under  any  other 
law  at  the  same  time  or  for  the  same  period  that  he  is  receiving  a  pension 
under  the  provisions  of  this  Act :  Provided  further,  That  no  person  who 
is  now  receiving  or  shall  hereafter  receive  a  greater  pension  under  any 
other  general  or  special  law  than  he  would  be  entitled  to  receive  under  the 
provisions  herein  shall  be  pensionable  under  this  Act    [34  Stat.  L.  879.] 

This  is  known  as  the  ''Age  Law/'  the  "McGomber  Act,"  or  the  '*Seryioe  Ptensicm 
Act." 

The  benefits  of  this  Act  were  extended  by  the  Act  of  March  4,  1907,  ch.  2920>  infra, 
p.  1107. 

The  proyislons  of  this  Act  were  aifected  by  those  of  the  Act  of  Blay  11,  1012,  ch.  128, 
t  1,  ffi/m,  p.  1111. 


HonoiaUs  diechaigs. —  By  the  use  of 

the  words  *'  honorably  discharged  "  in  this 
Act,  Congress  intended  to  adopt  or  act 
upon  the  actual  past  discharges  as  honor- 
ablet,  if  ol  a  kind  generaUy  so  regarded 
by  tibe  War  and  Navy  D^artmento,  and 
military  men  of  the  branches  in  question 
at  the  time  the  separation  or  discharge 
took  place.  (1909)  28  Op.  Atty.-Gen.  83. 
Conclusiveness  of  discharge. —  In  deter- 
mining the  pensionable  status  of  a  person 
who  served  in  the  oyH  war,  under  this 


Act,  the  Department  of  the  Interior  it 

concluded  by  the  terms  of  a  discharge 
granted  by  the  War  or  Kavy  Departmoit 
as  ''honorable."  (190&)  28  Op.  Atty.- 
Qen.  83. 

Pardon. — ^A  pardon  of  one  who  has  been 
dismissed  from  the  serviee  by  oourt>mar- 
tial,  does  not  operate  to  make  Mm  eligible 
to  a  pension  under  this'  section,  which 
requires  an  honorable  discharge.  (19C9) 
27  Op.  Atty.-GoL  178. 


Sbo.  2.  [Bank  in  serrlee  not  considered.]    That  rank  in  the  service 
shall  not  be  considered  in  applications  filed  hereunder.    [34  Stat.  L.  879.] 

See  the  notes  to  the  preceding  section  1  of  this  Act^ 
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Sec.  3.  [Agents  aot  entiU/ed  to  wmpmuMimi.']  That  no  pension  attor- 
ney, claim  ag^it,  or  other  person  shall  be  entitled  to  receive  any  compen- 
sation for  services  rendered  in  presenting  any  claim  to  the  Bureau  of 
Pensions,  or  seeuring  any  pension,  under  this  Act.    [34  Stat.  L.  879. \ 

See  the  notes  to  section  1  of  this  Act,  aupra^  p.  1106. 


[Age  made  permanent  specific  disability.]  •  •  •  That  hereafter  the 
age  of  sixty-two  years  and  over  shall  be  considered  a  permanent  specific 
disability  within  the  meaning  of  the  pensions  laws.    [34  Stat,  L.  1406, \ 

The  proTisionB  of  this  and  the  following  paragraph  of  the  text  are  from  the  Pensions 
Appropriation  Act  of  March  4,  1907,  ch.  2920. 

A  Bimilar  provision,  ^nthout  the  word  "  hereafter,"  appeared  in  the  similar  Act  of 
April  24,  1906,  ch.  1862,  34  Stat.  L.  183. 

[Benefits  of  certain  Aets  extended.]  •  •  •  That  the  benefits  of  the 
Act  of  February  sixth,  nineteen  hundred  and  seven,  entitled  ^'An  Act 
granting  pensions  to  certain  enlisted  men,  soldiers,  and  officers  who  served 
in  the  civil  war  and  the  war  with  Meodco,"  are  hereby  extended  to  include 
any  person  who  served  the  period  of  time  therein  specified  during  the  late 
civil  war  or  in  the  war  with  Mexico  and  who  is  now  or  may  hereafter  become 
entitled  to  pension  under  the  Acts  of  June  twenty-seventh,  eighteen  hun- 
dred and  ninety,  February  fifteenth,  eighteen  hundred  and  ninety-five, 
and  the  joint  resolution  of  July  first,  nineteen  hundred  and  two,  or  the 
Acts  of  January  twenty-ninth,  eighteen  hundred  and  eighty-seven,  March 
third,  eighteen  hundred  and  ninety-one,  and  February  seventeenth,  eigh- 
teen hundred  and  ninety-seven.     [34  Stat.  Z.  1406.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

The  Act  of  Feb.  6,  H)07,  ch.  468,  mentioned  in  the  text,  is  givoi  mpra,  p.  1106. 

The  Act  of  June  27,  1890,  ch.  634,  is  given  supra,  p.  1084. 

Res.  of  Feb.  15,  1895,  No.  13,  is  given,  «u^a,  p.  1096. 

Res.  of  July  1,  1902,  No.  42,  is  given  s^ipra,  p.  1102. 

Tlie  Act  of  Jan.  20,  18S7,  ch.  70,  is  given  supra,  p.  1081. 

The  Act  of  March  3,  1891,  ch.  568,  is  given  supra,  p.  1090l 

The  Act  of  Feb.  17,  1897,  ch.  248,  is  given  supra,  p.  1100. 


[Soldiers'  homes,  etc. —  pasrments  to  inmates  of»  direct.]  •  •  •  That 
from  and  after  the  passage  of  this  Act  all  pensioners  who  may  be  inmates 
of  any  soldiers'  and  sailors'  home,  or  other  institution  maintained  by  any 
State  for  the  benefit  of  dependent  or  other  disabled  volunteer  soldiers,  shall 
have  their  respective  pensions  paid  to  them  directly  instead  of  to  the 
treasurer  or  other  officer  of  the  home  or  institution  at  which  they  may  be 
respectively  located.    [35  Stat.  L.  419.] 

The  provisions  of  this  and  the  following  three  paragraphs  of  the  text  are  ttom  the 
Pensions  Appropriation  Act  of  May  28,  1908,  ch.  208. 

For  provisions  relating  to  the  payment  of  pensions  to  inmates  of  national  homesi 
HosnTAts  AND  Asylums,  vol.  3,  p.  588. 
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[Ezamining  surgeons — fee  —  reports.]  And  hereafter  each  member 
of  ^ach  examining  board  shall  receive  the  sum  of  three  dollars  for  the 
examination  of  each  applicant  whenever  five  or  a  less  number  shall  be 
examined  on  any  one  day  and  one  dollar  for  the  examination  of  each  addi- 
tional applicant  on  such  day :  Provided,  That  if  twenty  or  more  applicants 
appear  on  one  day  no  fewer  than  twenty  shall,  if  practicable,  be  examined 
on  said  day,  and  that  if  fewer  examinations  be  then  made,  twenty  or  more 
having  appeared,  then  there  shall  be  paid  for  the  first  examinations  made 
on  the  next  examination  day  the  fee  of  one  dollar  only  until  twenty  exam- 
inations shall  have  been  made,  and  the  fee  shall  be  three  dollars  when  the 
examination  is  made  by  one  surgeon,  and  the  fee  for  each  examination  at 
the  claimant's  residence  provided  his  residence  is  outside  of  the  corporate 
limits  of  the  place  of  the  regular  meeting  of  the  examining  board  or  of 
the  place  of  residence  of  the  surgeon,  making  the  examination  shall  be  five 
dollars  in  addition  to  the  payment  of  the  actual  traveling  expenses  of  the 
surgeon :  Provided  further,  That  no  fee  shall  be  paid  to  any  member  of  an 
examining  board  unless  personally  present  and  assisting  in  the  examina- 
tion of  applicant :  And  provided  further,  That  the  report  of  such  examin- 
ing surgeons  shall  specifically  state  the  rating  which  in  their  judgment  the 
applicant  is  entitled  to,  and  the  report  of  such  examining  surgeons  shall 
specifically  and  accurately  set  forth  the  physical  condition  of  the  applicant, 
each  and  every  existing  disability  being  fully  and  carefully  described. 
[35  Stat.  L,  419.] 

See  the  note  to  the  preceding  paragraph  of  this  Act. 

Provisions  similar  to  those  of  this  paragraph  have  appeared  in  the  Penaions  Appro- 
priation Acts  for  many  previous  years. 

[Inspection  of  reports  of  special  examiners.]    The  reports  of  the  special 

examiners  of  the  Bureau  of  Pensions  shall  be  open  to  inspection  and  copy 
by  the  applicant  or  his  attorney,  under  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  prescribe:     [35  Stat.  L.  419.] 

See  the  note  to  the  first  paragraph  of  this  Act,  supra,  p.  1107. 

Similar  provisions  have  appeared  in  the  Pensions  Appropriation  Acta  for  many  prior 
years. 

See  the  Act  of  July  18,  1894,  ch.  141,  suftra,  p.  1096. 

[Pay  for  securing  special  legislation  —  penalty.]  That  hereafter  no 
pension  attorney,  claim  agent,  or  other  person  shall  be  entitled  to  receive 
any  compensation  for  services  rendered  in  securing  the  introduction  of  a 
bill  or  the  passage  thereof  through  Congress  granting  pension  or  increase 
6f  pension,  and  any  person  who  shall,  directly  or  indirectly,  contract  for, 
demand,  receive,  or  retain  any  compensation  for  such  services  shall  be 
deemed  guilty  of  an  offense,  and  upon  conviction  thereof  shall,  for  each  and 
every  such  offense,  be  fined  not  exceeding  five  hundred  dollars  or  impris- 
oned not  exceeding  two  years,  or  both,  in  the  discretion  of  the  court. 
[35  Stat.  L.  419.] 

iSee  the  note  to  the  first  paragraph  of  this  Act  supra,  p.  1107. 
Provisions  similar  to  those  of  the  text  have  appeared  in  prior  PensionB  Appropriation 
Acts. 
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An  Act  To  inoTMM  the  pension  of  ^vidows,  minor  dUldren,  and  bo  f ortli» 
of  deceased  soldiers  and  sailors  of  the  late  eivil  war,  the  war  with 
Mexico,  the  yarions  Indian  warSi  and  so  forth,  and  to  grant  a  pen- 
sion to  certain  widows  of  the  deceased  soldiers  and  sailors  of  the 
late  civil  war. 

[Aci  of  April  19,  1908,  ch.  147,  35  Stat.  L.  €4.] 

[Seo.  1.]  [Increase  of  pensions  to  widows  and  minors.]  That  from  and 
after  the  passage  of  this  Act  the  rate  of  pension  for  widows,  minor  chil- 
dren under  the  age  of  sixteen  years,  and  helpless  minors  as  defined  by 
existing  laws,  now  on  the  roll  or  hereafter  to  be  placed  on  the  pension  roll 
and  entitled  to  receive  a  less  rate  than  hereinafter  provided,  shall  be  twelve 
dollars  per  month;  and  nothing  herein  shall  be  construed  to  affect  the 
existing  allowance  of  two  dollars  per  month  for  each  child  under  the  age 
of  sixteen  years  and  for  each  helpless  child ;  and  all  Acts  or  parts  of  Acts 
inconsistent  with  the  provisions  of  this  Act  are  hereby  repealed :  Provided, 
however,  That  this  Act  shall  not  be  so  construed  as  to  reduce  any  pension 
under  any  Act,  public  or  private.    [35  Stat.  L.  64.] 

This  is  the  first  section  of  the  *'  Widows'  Pension  Act/'  or  the  ''  Sulloway  Act.* 
See  the  notes  to  R.  S.  sec.  4698,  supra,  p.  1015. 

Sec.  2.  [Widows  of  soldiers  and  sailors  who  served  00  days,  etc.]  That 
if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Army 
or  Navy  of  the  United  States  during  the  late  civil  war  and  who  has  been 
honorably  discharged  therefrom  has  died  or  shall  hereafter  die,  leaving  a 
widow,  such  widow  shall,  upon  due  proof  of  her  husband's  death,  without 
proving  his  death  to  be  the  result  of  his  army  or  navy  service,  be  placed 
on  the  pension  roll  from  the  date  of  the  filing  of  her  application  therefor 
under  this  Act  at  the  rate  of  twelve  dollars  per  month  during  her  widow- 
hood, provided  that  said  widow  shall  have  married  said  soldier  or  sailor 
prior  to  June  twenty-seventh,  eighteen  hundred  and  ninety ;  and  the  bene- 
fits of  this  section  shall  include  those  widows  whose  husbands  if  living 
would  have  a  pensionable  status  under  the  Jomt  Besolutions  of  February 
fifteenth,  eighteen  hundred  and  ninety-five,  July  first,  nineteen  hundred 
and  two,  and  June  twenty-eighth,  nineteen  hundred  and  six.  [35  Stat. 
L.  64.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

Res.  of  Feb.  15,  IS&S^  No.  13,  mentioned  in  the  text,  is  given  supra,  p.  1006. 
Bee.  of  July  1,  1902,  No.  42,  is  given,  as  amended  by  the  Res.  of  June  2S,  1006^ 
No.  39,  supra,  p.  1102. 

Sec.  3.  [AttomeyB*,  etc.,  fees  restricted.]  That  no  claim  agent  or  attor- 
ney shall  be  recognized  in  the  adjudication  of  claims  under  the  first  section 
of  this  Act,  and  that  no  agent,  attorney,  or  other  person  engaged  in  pre- 
paring, presenting,  or  prosecuting  any  claim  under  the  provisions  of  the 
second  section  of  this  Act  shall,  directly  or  indirectly,  contract  for,  demand, 
receive,  or  retain  for  such  services  in  preparing,  presenting,  or  prosecuting 
such  claim  a  sum  greater  than  ten  dollars,  which  sum  shall  be  payable  only 
upon  the  order  of  the  Commissioner  of  Pensions  by  the  pension  agent  mak- 
ing payment  of  the  pension  allowed ;  and  any  person  who  shall  violate  any 
of  the  provisions  of  this  section  or  who  shall  wrongfully  withhold  from 
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tlie  pensioaoter  or  daimaiLt  the  whde  or  any  part  of  a  pension  or  claim 
allowed  or  due  such  pensioner  or  claimant  under  this  Act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  oomviction  thereof  shall,  for  each  and 
every  such  offense,  be  fined  not  exceeding  five  hundred  dollars  or  be  impris- 
oned at  hard  labor  not  exceeding  two  years,  or  both,  in  the  diseretrax  of 
the  court.    [35  Stat.  L.  64.] 

See  the  notes  to  section  1  of  thiB  Act,  supra,  p.  IIOO, 


•  

An  Aet  Pensioning  the  surviving  officers  and  enlisted  men  of  the  Texas 
volunteers  employed  in  the  defense  of  the  frontier  of  that  State 
against  Mexican  marauders  and  Indian  depredations  from  eighteen 
hundred  and  fifty-five  to  eighteen  hundred  and  sixl^,  inchunve,  and 
for  other  purposes. 

[Act  of  May  30,  1908,  ek.  230,  35  Stat.  L.  553.] 

[Indian  wars  —  pensions  for  service  in,  extended  to  Texas  volunteers, 
etc. —  surviving  widows  included  —  proofs  —  contracts  with  attorneys.] 

That  the  provisions,  limitations,  and  benefits  of  an  Act  entitled  "An  Act 
granting  pensions  to  survivors  of  the  Indian  wars  of  eighteen  hundred 
and  thirty-two  to  eighteen  hundred  and  forty-two,  inclusive,  known  as  the 
Black  Hawk  war.  Creek  war,  Cherokee  disturbances,  and  the  Seminole 
war,"  approved  July  twenty-seventh,  eighteen  hundred  and  ninety-two, 
be,  and  the  same  are  hereby,  extended  from  the  date  of  the  passage  of  this 
Act  to  the  surviving  officers  and  enlisted  men  of  the  Texas  volunteers  who 
served  in  the  defense  of  the  frontier  of  that  State  against  Mexican 
marauders  and  Indian  depredations  from  the  year  eighteen  hundred  and 
fifty-five  to  the  year  eighteen  hundred  and  sixty,  inclusive;  and  also  to 
include  the  surviving  widows  of  such  of  said  officers  and  enlisted  men: 
Provided,  That  such  widows  have  not  remarried :  Provided  further y  That 
where  there  is  no  record  of  enlistment  or  muster  into  the  service  of  the 
United  States  in  the  service  mentioned  in  this  Act  the  fact  of  reimburse- 
ment to  Texas  by  the  United  States,  as  evidenced  by  the  muster  rolls  and 
vouchers  on  file  in  the  War  Department,  shall  be  accepted  as  full  and 
satisfactory  proof  of  such  enlistment  and  service :  And  provided  further, 
That  all  contracts  heretofore  made  between  the  beneficiaries  under  this 
Act  and  pension  attorneys  and  claim  agents  are  hereby  declared  null  and 
void.     [35  Stat.  L.  553.] 

ThiB  is  known  as  the  "Texas  Volunteer  Pension  Act." 

Th«  Act  of  Julj  27,  189^,  ch.  277,  mentioned  in  the  text,  is  given  ntpra,  p.  1092. 


[Additional  pension,  because  of  helpleaa  child  —  prior  rate  to  wid«w 
not  affected.}  •  •  •  That  when  an  additional  pension  has  been,  or  may 
hereafter  be,  granted  by  special  act  to  a  widow  or  guardian  on  account  of 
a  helpless  child,  such  additional  pension  shall  in  no  wise  affect  the  rate  of 
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pension  the  widow  may  be  entitled  to  independent  of  such  additional 
allowance.    [35  Stat.  L.  1058.] 

This  and  the  following  paragraph  of  the  text  are  from  the  Peasione  Appropriation 
Act  of  March  4,  1909,  ch.  302. 

[Seimlmzvemenk  for  burial,  etc.,  ezpenseB.]  *  *  *  That  hereafter 
the  settlement  of  all  claims  for  the  reimbursement  of  expenses  of  the  last 
sickness  and  burial  of  deceased  pensioners  shall  be  under  the  direction 
of  the  Commissioner  of  Pensions.    [35  Stat.  L.  1058.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

TbiB  paragraph  superseded  in  part  the  Act  of  March  8,  1906,  ch.  1483,  I  1,  given 
Miprai  p.  1106. 


Jomk  BesotetiM  MocUfymg  eertein  laws  relatin;  to  the  military  reoorde 

of  certain  soldiers  and  sailors. 

[Bes.  of  Feb.  27,  1911,  No.  13,  36  Stat.  L.  1458,] 

[Military  records  —  proviso  in  laws  correcting,  not  to  prevent  pensions 
applied  for  after  passagre.]  That  in  all  laws  approved  during  the  Sixty- 
first  Congress  having  for  their  object  the  removal  of  disabilities  accruing 
from  defective  records  in  the  military  or  naval  service  of  the  United  States, 
the  words  "  Provided,  That,  other  than  as  above  set  forth,  no  bounty,  pay, 
pension,  or  other  emolument  shall  accrue  prior  to  or  by  reason  of  the  pas- 
sage of  this  Act  *'  shall  not  prohibit  or  prevent  the  granting  of  a  pension 
on  an  application  made  after  the  approval  of  this  Act,  and  accruing  only 
from  the  date  of  said  application.    [36  Stat.  L.  1458.] 


An  Act  Granting  pensions  to  certain  enlisted  men,  soldiers,  and  officers 
who  served  in  the  Oivil  War  and  the  War  with 


[Act  of  May  11, 1912,  ch.  123,  37  Stat.  L.  112.] 

• 

[Sec.  1.]  [Service  pensions  —  rate  —  permanent  disability.]  That  any 
person  who  served  ninety  days  or  more  in  the  military  or  naval  service  of 
the  United  States  during  the  late  Civil  War,  who  has  been  honorably  dis- 
charged therefrom,  and  who  has  reached  the  age  of  sixty-two  years  or  over, 
shall,  upon  making  proof  of  such  facts,  according  to  such  rules  and  regula- 
tions as  the  Secretary  of  the  Interior  may  provide,  be  placed  upon  the  pen- 
sion roll  and  be  entitled  to  receive  a  pension  as  follows :  In  case  such  person 
has  reached  the  age  of  sixty- two  years  and  served  ninety  days,  thirteen  dol- 
lars per  month ;  six  months,  thirteen  dollars  and  fifty  cents  per  month ;  one 
year,  fourteen  dollars  per  month ;  one  and  a  half  years,  fourteen  dollars  and 
fifty  cents  per  month ;  two  years,  fifteen  dollars  per  month ;  two  and  a  half 
years,  fifteen  dollars  and  fifty  cents  per  month ;  three  years  or  over,  sixteen 
dollars  per  month.  In  case  such  person  has  reached  the  age  of  sixty-six 
years  and  served  ninety  days,  fifteen  dollars  per  month ;  six  months,  fifteen 
dollars  and  fifty  cents  per  month;  one  year,  sixteen  dollars  per  month;  one 
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and  a  half  years,  sixteen  dollars  and  fifty  cents  per  month ;  two  years,  seven- 
teen dollars  per  month;  two  and  a  half  years,  eighteen  dollars  per  month; 
three  years  or  over,  nineteen  dollars  per  month.  In  ease  such  person  has 
reached  the  age  of  seventy  years  and  served  ninety  days,  eighteen  dollars 
per  month ;  six  months,  nineteen  dollars  per  month ;  one  year,  twenty  dollars 
per  month ;  one  and  a  half  years,  twenty-one  doUars  and  fifty  cents  per 
month ;  two  years,  twenty-three  dollars  per  month ;  two  and  a  half  years, 
twenty-four  dollars  per  month ;  three  years  or  over,  twenty-five  dollars  per 
month.  In  case  such  person  has  reached  the  age  of  seventy-five  years  and 
served  ninety  days,  twenty-one  dollars  per  month ;  six  months,  twenly-two 
dollars  and  fifty  cQuts  per  month ;  one  year,  twenty-four  dollars  per  month; 
one  and  a  half  years,  twenty-seven  dollars  per  month;  two  years  or  over, 
thirty  dollars  per  month. 

That  any  person  who  served  in  the  military  or  naval  service  of  the  United 
States  during  the  Civil  War  and  received  an  honorable  discharge,  and  who 
was  wounded  in  battle  or  in  line  of  duty  and  is  now  unfit  for  mamial  labor 
by  reason  thereof,  or  who  from  disease  or  other  causes  incurred  in  line  of 
duty  resulting  in  his  disability  is  now  unable  to  perform  manual  labor,  shall 
be  paid  the  maximum  pension  imder  this  Act,  to  wit,  thirty  dollars  per 
month,  without  regard  to  length  of  service  or  age. 

That  any  person  who  has  served  sixty  days  or  more  in  the  military  or 
naval  service  of  the  United  States  in  the  War  with  Mexico  and  has  been 
honorably  discharged  therefrom,  shall,  upon  making  like  proof  of  such 
service,  be  entitled  to  receive  a  pension  of  thirty  dollars  per  month. 

All  of  the  aforesaid  pensions  shall  commence  from  the  date  of  filing  of  the 
applications  in  the  Bureau  of  Pensions  after  the  passage  and  approval  of 
this  Act :  Provided,  That  pensioners  who  are  sixty-two  years  of  age  or  over, 
and  who  are  now  receiving  pensions  under  existing  laws,  or  whose  claims 
are  pending  in  the  Bureau  of  Pensions,  may,  by  application  to  the  Commis- 
sioner of  Pensions,  in  such  form  as  he  may  prescribe,  receive  the  benefits  of 
this  Act ;  and  nothing  herein  contained  shall  prevent  any  pensioner  or  per- 
son entitled  to  a  pension  from  prosecuting  his  claim  and  receiving  a  pension 
under  any  other  general  or  special  Act:  Provided,  That  no  person  shall 
receive  a  pension  under  any  other  law  at  the  same  time  or  for  the  same 
period  that  he  is  receiving  a  pension  under  the  provisions  of  this  Act: 
Provided  further,  That  no  person  who  is  now  receiving  or  shall  hereafter 
receive  a  greater  pension,  under  any  other  general  or  special  law,  than  he 
would  be  entitled  to  receive  imder  the  provisions  herein  shall  be  pensionable 
under  this  Act.     [37  Stat,  L,  112,] 

This  is  the  first  section  of  the  ''  Old  Age  Pension  Act." 

Seo.  2.  [Bank  not  considered.]  That  rank  in  the  service  shall  not  be 
considered  in  applications  filed  hereunder.     [37  Stat.  L,  113,] 

Sec.  3.  [Fees  for  services  limited  to  applications  for  onginal  pension.] 

That  no  pension  attorney,  claim  agent,  or  other  person  shall  be  entitled  to 
receive  any  compensation  for  services  rendered  in  presenting  any  claim  to 
the  Bureau  of  Pensions,  or  securing  any  pension,  under  this  Act,  except  in 
applications  for  original  pension  by  persons  who  have  not  heretofore 
received  a  pension.    [37  Stat.  L.  113.] 
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Sec.  4.  [Pensioners  included.]  That  the  benefits  of  this  Act  shaU 
include  any  person  who  served  during  the  late  Civil  War,  or  in  the  War 
with  Mexico,  and  who  is  now  or  may  hereafter  become  entitled  to  pensaon 
under  the  Acts  of  June  twenty-seventh,  eighteen  hundred  and  ninety, 
February  fifteenth,  eighteen  hundred  and  ninety-five,  and  the  joint  resolu- 
tions of  July  first,  nineteen  hundred  and  two,  and  June  twenty-eighth, 
nineteen  hundred  and  six,  or  the  Acts  of  January  twenty-ninth,  eighteen 
hundred  and  eighty-seven,  March  third,  eighteen  hundred  and  ninety-one, 
and  February  seventeenth,  eighteen  hundred  and  ninety-seven.  [37  Stat 
L.  113.] 

The  Act  of  June  27,  1890,  ch.  034,  mentioned  in  the  text,  is  given  «upra,  p.  1084. 
The  Res.  of  Feb.  15,  1895,  No.  13,  is  given  supra,  p.  1096. 

The  Bes.  of  July  1,  1902,  No.  42,  as  amended  by  the  Res.  of  June  28,  1906,  No.  39, 
is  given  supra,  p.  1102. 

The  Act  of  Jan.  29,  1887,  ch.  70,  ia  given  swpra,  p.  1081. 
The  Act  of  March  3,  1891,  ch.  568,  is  given  supra,  p.  1090. 
The  Act  of  Feb.  17,  1897,  ch.  248,  is  given  supra^  p.  1100. 

Sec.  5.  [Record  of  pensions  granted — tabulations — increase  with 
advancing  age  without  further  application.]  That  it  shall  be  the  duty  of 
the  Commissioner  of  Pensions,  as  each  application  for  pension  filed  under 
this  Act  is  adjudicated,  to  cause  to  be  kept  a  record  showing  the  name, 
length  of  service,  and  age  of  each  claimant,  the  monthly  rate  of  payment 
granted  to  or  received  by  him,  and  the  county  and  State  of  his  residence ; 
and  shall  at  the  end  of  the  fiscal  year  nineteen  hundred  and  fourteen  tabu- 
late the  records  so  obtained  by  States  and  counties,  and  to  furnish  certi- 
fied copies  thereof  upon  demand  and  payment  of  such  fee  therefor  as  is 
provided  by  law  for  certified  copies  of  records  in  the  executive  depart- 
ments; and  that  further  increase  of  rate  under  this  Act  on  account  of 
advancing  age  shall  be  made  without  further  application  by  pensioner 
and  shall  take  effect  and  commence  from  the  date  he  is  shown  by  the  afore- 
said record  to  have  attained  the  age  provided  by  this  Act  as  a  basis  of 
rating :  Provided,  That  where  a  claim  has  been  heretofore  adjudicated  and 
the  record  therein  does  not  sufficiently  establish  the  date  of  birth  of  the 
soldier  or  sailor  pensioner  nothing  herein  shall  prevent  such  further  inves- 
tigation as  is  deemed  necessary,  in  order  to  establish  a  record  upon  which 
future  increases  of  rate  under  this  Act,  on  account  of  advancing-  age,  may 
be  possible,  the  object  being  to  advance  automatically  the  rate  of  pension, 
as  provided  for  by  this  Act,  without  unnecessary  expense  to  the  pensioner. 
[37  Stat.  L.  113,  as  amended  by  37  Stat.  L.  1019.] 

This  section  was  amended  to  read  as  here  given  by  the  Act  of  March  4,  1913,  ch.  109. 
OriginaUy  this  section  was  as  follows : 

"  Sbo.  5.  That  it  shaU  be  the  duty  of  the  Commissioner  of  Pensions,  as  each  appli- 
cation for  pension  under  this  Act  is  adjudicated,  to  cause  to  be  kept  a  record  shonnng 
the  name  and  length  of  service  of  each  claimant,  the  monthly  rate  of  payment  granted 
to  or  received  by  him,  and  the  county  and  State  of  his  residence;  and  shaH  at  the 
end  of  the  fiscal  year  nineteen  hundred  and  fourteen  tabulate  the  record  so  obtained 
by  States  and  counties,  and  shaU  furnish  certified  copies  thereof  upon  demand  and 
the  payment  of  such  fee  therefor  as  is  provided  by  law  for  certified  copies  of  records 
in  tiie  eoEecutive  department.'' 


[Seo.  1.J  [Agents  abolished.]    •    •    •    Section  forty-seven  hundred 
and  seventy-eight  of  the  Revised  Statutes  of  the  United  States  authorizing 
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the  appointment  of  agents  for  the  payment  of  pensions,  and  section  forty- 
seven  hundred  and  eighty  of  the  Revised  Statutes  of  the  United  States, 
authorizing  the  establishment  of  agencies  by  the  President  of  the  United 
States  are  hereby  repealed  to  take  effect  from  and  after  the  thirty-first 
day  of  January,  nineteen  hundred  and  thirteen,  and  the  existing  pension 
agencies  are  abolished  from  and  after  said  date.    [37  Stat,  L.  312,] 

The  foregoing  section  1  and  the  foUowine  sections  2,  3,  4,  and  6  are  from  the  Pen- 
sions Appropriation  Act  of  Aug.  17,  1912,  (m.  301. 

Other  provisions  of  this  section  1,  together  with  section  5  of  this  Act,  are  given 
under  Inixkiob  Depabtment,  vol.  8,  pp.  952,  953. 

Sbo.  2.  [Arrangement  of  pensioiierB  in  groups  —  payments  quaarterly 
—  fractional  payments.]  That  the  Secretary  of  the  Interior  is  authorized 
in  the  payment  of  pensions  to  arrange  the  pensioners  in  three  groups  as  he 
may  think  proper,  and  may  from  time  to  time  change  any  pensioner  or  class 
of  pensioners  from  one  group  to  another  as  he  may  deem  convenient  for  the 
transaction  of  the  public  business. 

The  pensioners  in  the  first  group  shall  be  paid  their  quarterly  pensions 
on  January  fourth,  April  fourth,  July  fourth,  and  October  fourth  of  each 
year;  the  pensioners  in  the  second  group  shall  be  paid  their  quarterly 
pensions  on  February  fourth.  May  fourth,  August  fourth,  and  November 
fourth,  of  each  year ;  the  pensioners  in  the  third  group  shall  be  paid  their 
quarterly  pensions  on  March  fourth,  June  fourth,  September  fourth,  and 
December  fourth  of  each  year. 

The  Secretary  of  the  Interior  is  authorized  to  cause  payments  of  pension 
to  be  made  for  the  fractional  parts  of  a  quarter  which  may  be  made  neces- 
sary by  the  transfer  of  a  pensioner  from  one  group  to  another.  [37  Stai. 
L.  312.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

The  Act  of  Miaxch  3,  1891,  ch.  548,  §  2,  26  Stat.  L.  1082,  authorizing  the  grouping 
of  pension  agencies,  wae  superseded  hy  the  text. 

Discontinttance   of   pension  agencies. —  to  the  reduction  or  consolidation  of  such 

The  President's  power  to  reduce  or  con-  agencies  with  the  three  groups  directed 

solidate  the  agencies  for  the  payment  of  to  be  establiahed.     (1911)   28  Op.  Atty.- 

federal  pensions,  is  limited  by  this  Act  Gen.  617. 

Seo.  3.  [Oheoks  without  separate  vouchers  to  be  sent  pensioneni  — 
delivery  of  pension  mail  by  postal  authorities  restricted.]  That  not  later 
than  January  first,  nineteen  hundred  and  thirteen,  x>ensions  shall  be  paid 
by  checks  drawn,  under  the  direction  of  the  Secretary  of  the  Interior,  in 
such  form  as  to  protect  the  United  States  against  loss,  without  separate 
vouchers  or  receipts,  and  payable  by  the  proper  assistant  treasurer  or  desig- 
nated depositary,  except  in  the  case  of  any  pensioner  in  which  the  law 
authorizes  the  pension  to  be  paid  to  some  person  other  than  the  pensioner, 
or  in  which  the  Secretary  of  the  Interior  may  consider  a  voucher  necessary 
for  the  protection  of  the  (Government.  Such  checks  shall  be  transmitted 
by  mail  to  the  payee  thereof  at  his  last  known  address. 

That  postmasters,  delivery  clerks,  letter  carriers,  and  all  other  postal 
employees  are  prohibited  from  delivering  any  such  mail  to  any  person 
whomsoever,  if  the  addressee  has  died  or  removed,  or  in  the  case  of  a  widow 
believed  by  the  postal  employee  intrusted  with  the  delivery  of  such  mail 
to  have  remarried ;  and  the  postmaster  in  every  such  case  shall  forthwith 
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return  such  mail  wiUi  a  statement  of  tlie  reasons  lor  m  doizig,  and  if  beoanae 
of  death  or  remarriage,  the  date  thereof,  if  known.  Cheeks  returned  as 
herein  provided  on  account  of  the  death  of  remarriage  of  the  pensioner 
shaU  be  canceled.    [37  8iat  L.  312.] 

See  the  note  to  section  1  ci  thU  Act,  supfu,  p.  1114. 

This  section  superseded'  R.  S.  sees.  4764,  4765,  noted  9upra,  pp.  1047,  1048. 

The  Pensions  Appropriation  Act  of  March  4,  1909,  ch.  302,  36  Stat.  L.  1058,  con- 
tained the  following  provision: 

"That  the  Secretary  of  the  Interior  shaU  hereafter  furnish  free  to  aU  pensioners 
franked  or  penalty  envelopes,  properly  addtessed,  to  be  used  by  said  pensioners  only 
for  the  return  of  their  pension  youchers." 

See  Postal  Sebyige. 

When  check  is  completed. —  **  The  infer-  sioner  is  not  a  completed  instrument  until 
ence  is  strong  that  tne  check  issued  and  the  pensioner  has  indorsed  it."  U.  8.  v. 
made  payable  to  the  ordw  of  the  pen-       Albert,  (N.  D.  Fla.  1891)  45  l^ed.  562. 


Sec.  4.  [Punishment  for  forging,  etc.,  checks.]  That  whoever  shall 
forge  the  indorsement  of  the  person  to  whose  order  any  pension  check  shall 
be  drawn,  or  whoever  with  the  knowledge  that  such  indorsement  is  forged 
shall  utter  such  check,  or  whoever,  by  falsely  personating  such  person,  shall 
receive  from  any  person,  firm,  corporation,  or  officer  or  employee  of  the 
United  States  the  whole  or  any  portion  of  the  amount  represented  by  such 
check,  shall  upon  conviction  be  punished  by  a  fine  of  not  more  than  one 
thousand  dollars  or  be  imprisoned  not  more  than  five  years  or  both 
[37  St€tt.  L.  313.] 

See  the  note  to  section  1  of  this  Act,  Mipra,  p.  1114. 


Sec.  6.  [Payment  due  inmates  of  Volunteer  Soldiers'  Homes.]  That 
nothing  in  this  Act  shall  be  construed  as  amending  or  repealing  that  portion 
of  the  sundry  civil  appropriation  Act  for  the  fiscal  year  eighteen  hundred 
and  eighty-three  (Statutes  at  Large,  volume  twenty-two,  page  three  hun- 
dred and  twenty-two)  concerning  the  payment  of  pensions  due  inmates  of 
the  National  Home  for  Disabled  Volunteer  Soldiers.    [37  Stat  L.  313.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  1114. 

The  provision  of  the  Act  of  Ang.  7,  1882,  ch.  433,  to  which  reference  is  made  in  this 
section,  is  given  in  Hospitals  and  Asylxtics,  toI.  8,  p.  688. 


An  Act  To  increase  the  pensions  of  surviving  soldiers  of  Indian  wan  in 

oertain  oases. 

[Act  of  Feb.  19,  1913,  ch.  59,  37  Stat.  L.  679.] 

[Indian  war  pensions — rate  increased.]  That  from  and  after  the  pas- 
sage of  this  Act  the  rate  of  pension  to  surviving  soldiers  of  the  various 
Indian  wars  who  are  now  on  the  pension  roll  or  who  may  hereafter  be 
placed  thereon  under  the  Acts  of  July  twenty-seventh,  eighteen  hundred 
and  ninety-two,  June  twenty-seventh,  nineteen  hundred  and  two,  JBtnd  May 
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thirtieth,  nineteen  hundred  and  eight,  shall  be  twenty  dollars  per  mcmth. 
[37  Stat.  L,  679.] 

See  the  notea  to  R.  S.  sec.  4698,  swpra,  p.  1015. 

The  Act  of  July  27,  1892,  ch.  277,  mentioned  in  the  text,  is  given  supra,  p.  1092. 

The  Act  of  June  27,  1902,  ch.  115ff,  is  given  mpra,  p.  1101. 

The  Act  of  May  30,  1908,  ch.  230,  is  given  supra,  p.  1110. 


[Sec.  1.]  [Double  pensions  for  death  or  Injury  resulting  ttom  aviation 
accident.]  *  *  •  In  all  cases  where  an  officer  or  enlisted  man  of  the 
Navy  or  Marine  Corps  dies,  or  whore  an  enlisted  man  of  the  Navy  or 
Marine  Corps  is  disabled  by  reason  of  any  injury  received  or  disease  con- 
tracted in  line  of  duty,  the  result  of  an  aviation  accident,  received  while 
employed  in  actual  flying  in  or  in  handling  air  craft,  the  amount  of  pen- 
sion allowed  shall  be  double  that  authorized  to  be  paid  should  death  or  the 
dJtobility  have  occurred  by  reason  of  an  injury  received  or  disease  con- 
tracted in  line  of  duty,  not  the  result  of  an  aviation  accident.  [38  Stat. 
L.  940.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1915,  ch.  83. 


m.   ARTIFICIAL  LIMBS   AND   TKUSSES 

Sec.  4787.  [Artlflcial  limbs,  etc.,  to  be  furnished  every  three  years.] 

Every  officer,  soldier,  seaman,  and  marine  who  was  disabled  during  the  war 
for  the  suppression  of  the  rebellion,  in  the  military  or  naval  service,  and 
in  the  line  of  duty,  or  in  consequence  of  wounds  received  or  disease  con- 
tracted therein,  and  who  was  furnished  by  the  War  Department  since  the 
seventeenth  day  of  June,  eighteen  hundred  and  seventy,  with  an  artificial 
limb  or  apparatus  for  resection,  who  was  entitled  to  receive  such  limb  or 
Apparatus  since  said  date,  shall  be  entitled  to  receive  a  new  limb  or  appara- 
tus at  the  expiration  of  every  three  years  thereafter,  under  such  regulations 
as  have  been  or  may  be  prescribed  by  the  Surgeon-General  of  the  Army. 
[B.  S.] 

Act  of  July  27,  1868,  ch.  264,  16  Stet.  L.  237 ;  Act  of  June  17,  1870,  ch.  132,  16  Stat. 
L.  153;  Act  of  June  30,  1870,  ch.  179,  16  Stat.  L.  174. 

This  section  was  amended  by  the  Act  of  March  3,  1891,  ch.  662,  26  Stat.  L.  1103, 
entitled  ''An  act  to  amend  section  forty-seven  hundred  and  eighty-seven  of  the  Revised 
Statutes  of  the  United  States,"  to  read  as  above.  The  Act  provided  "That  section 
forty-seven  hundred  and  eighty-seven  of  the  Revised  Statutes  of  the  United  Statea  be 
amended  by  striking  out  the  word  '  five '  where  it  occurs  therein,  and  inserting  in  liea 
thereof  the  word  *  iiree '  so  that  when  amended  said  section  wiU  read  as  follows.'* 

Then  followed  the  provisions  above  set  out,  the  only  change  from  the  section  aa 
originally  enacted  being  in  the  substitution  of  the  word  "  three  "  for  the  word  "  five  " 
as  therein  mentioned. 

The  section  had  been  previously  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19 
Stat.  L.  262,  '*  by  adding  at  the  end  of  the  section  the  following:" 

"The  provisions  of  tms  section  shall  apply  to  all  officers,  non-conunissioned  oflScers, 
enlisted  and  hired  men  of  the  land  and  naval  forces  of  the  United  States,  ivho,  in  the 
line  of  their  duty  as  such,  shall  have  lost  limbs  or  sustained  bodily  injuries  depriving 
them  of  the  use  of  any  of  their  limbs,  to  be  determined  by  the  Surgeon-General  of  the 
Army;  and  the  term  of  five  years  herein  specified  shall  be  held  to  commence  in  each 
case  with  the  filing  of  the  application  for  the  benefits  of  this  section." 
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This  amendment  was  carried  into  the  aeoond  edition  of  the  Reviaed  Statutes  as  a 
part  of  the  section.  No  mention  was  made  in  the  Act  of  March  3,  IS&l,  of  this  amend- 
ment. 


Retroactive  effect  of  amended  section. — 
This  amendment  is  not  to  be  given  a 
retroactive  effect  so  that  those  entitled 
to  the  benefit  of  the  Act  can  now  demand 
the  additional  number  of  artificial  limbs, 
or  the  money  commutation  therefor,  that 
they  would  have  received  had  the  original 
Act  contained  the  word  "  three ''  instead 
of  "five."  Fuller  v.  U.  S.,  (N.  D.  la. 
I8»l)    48  Fed.  654. 

"The  word  'thereafter'  has  no  refer- 
ence to  June  17,  1870,  but  refers  to  the 
time  since  that  date  when  any  artificial 
limb  or  apparatus  should  have  been  fur- 
nished, which  time  is  to  be  the  point  from 
which  are  to  be  reckoned  the  periods  of 
three  years.  There  is  no  ground  in  the 
law  for  the  pretension  that  June  17,  1870, 
is  the  point  from  which  the  periods  of 


three  years  are  to  be  reckoned.  The  law 
was  not  intended  to  have  a  retrospective 
operation,  for  it  says  that  a  new  limb  or 
apparatus  shall  be  given  '  at  the  expira- 
tion of  every  three  vears  thereafter,' 
which  shows  the  legislative  purpose  to 
have  been  to  provide  for  periods  of  three 
years  in  the  tuture  and  not  in  the  past." 
Artificial  Limbs  —  Commutation  into 
Money,  (1891)  20  Op.  Atty.-Gen.  83. 

Right  to  inoney  commutation  every 
three  years. — **  As  an  artificial  limb  or 
apparatus  is  demandable  under  this  sec- 
tion, as  amended,  every  three  years  in- 
stead of  every  Ave,  the  money  commuta- 
tion for  such  limb  or  apparatus  is  also 
demandable  every  three  years."  Artificial 
Limbs — Commutation  into  Mcmey,  (18&1) 
20  Op.  Atty.-Gen.  83. 


Sec.  4788.  [Commutation  rates  in  money  value  for  limb,  eto.]    Every 

person  entitled  to  the  benefits  of  the  preceding  section  may,  if  he  so  elects, 
receive,  instead  of  such  limb  or  apparatus,  the  money  value  thereof,  at  the 
following  rates,  namely :  For  artificial  legs,  seventy-five  dollars ;  for  arms, 
fifty  dollars;  for  feet,  fifly  dollars;  for  apparatus  for  resection,  fifty 
dollars.    [B.  8.] 

Act  of  June  17,  1870,  ch.  132,  16  Stat.  L.  163. 

Sec.  4789.  [Money  commutation,  how  to  be  paid.]  The  Sur^on- 
General  shall  certify  to  the  Commissioner  of  Pensions  a  list  of  all  soldiers 
who  elect  to  receive  money  commutation  instead  of  limbs  or  apparatus, 
with  the  amount  due  to  each,  and  the  Commissioner  of  Pensions  shall  cause 
the  sanie  to  be  paid  to  such  soldiers  in  the  same  manner  as  pensions  are 
paid.    [JR.  Sf.] 

Act  of  June  17,  1870,  ch.  132,  16  Stat.  L.  153. 

This  section  was  in  part  superseded  by  the  Act  of  Aug.  16^  1876,  ch.  300,  infrOf 
p.  1118. 


Payment  of  money  commutation  by 
surgeon-general. — ^''The  repeal  of  section 
4789  ( '  the  commissioner  of  .  pensions 
shall  cause  the  same  to  be  paid  to  such 
soldiers  in  the  same  manner  that  pen- 
sions are  paid ' )  by  the  Act  of  Aug.  15, 
1876  (the  limbs  shall  be  furnished  or 
commutation  paid  '  under  such  regula- 
tions as  the  surgeon-general  of  the  Army 
may  prescribe'),  is  not  as  clear  as  it 
might  be;  but  the  interpretation  put  upon 
it  not  only  by  executive  officers  but  by 
Congress  itself,   leads  to  the  conclusion 


that  the  purpose  of  that  Act  was  to  unite 
under  the  surgeon-general  the  payment 
of  commutation  with  the  issue  of  the 
artificial  limbs  and  to  discontinue  the 
anomaly  of  the  surgeon^general  expend- 
ing so  much  of  the  appropriation  as  was 
necessary  to  pay  for  the  limbs  and  ap- 
pliances required,  and  the  commissioner 
of  pensions  disbursing  so  much  as  was. 
needed  for  those  who  elected  to  receive 
commutation."  Appropriation  for  Arti- 
ficial Limbs,  (1881)  17  Op.  Atty.-Gen. 
233. 


Sec.  4790.  [Monqr  commutation  to  those  who  cannot  use  artificial 
limb.]  Every  person  in  the  military  or  naval  service  who  lost  a  limb  dur- 
ing the  war  of  the  rebellion,  or  is  entitled  to  the  benefits  of  section  forty- 
seven  hundred  and  eighty-seven,  but  from  the  nature  of  his  injury  is  not 
able  to  use  an  artificial  limb,  shall  be  entitled  to  the  benefits  of  section 
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forty-seven  hundred  and  eighty-eight,  and  shall  receive  money  eommnlation 
as  therein  provided.    [B.  8.] 

Act  of  June  17,  1870,  ch.  132,  16  Stat.  L.  153. 

TTiis  section  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  89,  19  Stat.  L.  252,  by 
adding  after  the  word  "  rebellion  *'  the  words  "  or  is  entitled  to  the  benefits  of  section 
forty-seven  hundred  and  eighty-seven  *'  as  given  here. 

Sec.  4791.  [Tranq»ortatian  for  persons  to  whom  artificial  limbs  are 
famished.]  The  Secretary  of  War  is  authorized  and  directed  to  furnish 
to  the  persons  embraced  by  the  provisions  of  section  forty-seven  hundred 
and  eighty-seven,  transportation  to  and  from  their  homes  and  the  place 

■ 

where  they  may  be  required  to  go  to  obtain  artificial  limbs  provided  for 
them  under  authority  of  law.  The  transportation  allowed  for  having  arti- 
ficial limbs  fitted  shall  be  furnished  by  the  Quartermaster-Qeneral  of  the 
Army,  the  cost  of  which  shall  be  refunded  from  the  appropriations  for 
invalid  pensions.    [£.  8,] 

Act  of  July  28,  1866,  ch.  305,  14  Stat  L.  342. 

Ihis  section  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  252,  by 
addinff  the  last  sentence,  "  The  transportation  allowed  for  having  artificial  limbs  fitted 
shaU  be  furnished  by  the  Quartermaster-General  of  the  Army,  5ie  cost  of  which  shall 
be  refunded  from  the  appropriations  for  invalid  pensions,''  as  above  given. 


An  act  to  regulate  the  isaue  of  artificial  limbs  to  disabled  soldiers,  seamen 

and  others. 

[Act  of  Aug.  15,  1876,  ch,  300, 19  8tat.  L.  203.] 

[Sbo.  1.]  [Artificial  limbs,  how  furnished  or  commuted.]  That  every 
offieer,  soldier,  seaman  and  marine,  who,  in  the  line  of  duty,  in  the  military 
or  naval  service  of  the  United  States,  shall  have  lost  a  limb,  or  sustained 
bodily  injuries,  depriving  him  of  the  use  of  any  of  his  limbs,  shall  receive 
once  every  five  years  an  artificial  limb  or  appliance,  or  commutation  there- 
for, as  provided  and  limited  by  existing  laws,  under  such  regulations  as  the 
Surgeon-General  of  the  Army  may  prescribe ;  and  the  period  of  five  years 
shall  be  held  to  commence  with  the  filing  of  the  first  application  after  the 
seventeenth  day  of  June,  in  the  year  eighteen  hundred  and  seventy.  [19 
8iat  L.  203.] 

lime  changed  to  every  three  years  by  R.  S.  sec.  4787,  as  amended.    See  aupra,  p.  1116. 
See,  however,  R.  8.  sec.  4789,  supra ^  p.  1117,  and  note  thereunder. 

Sec.  2.  [Transportation  to  have  limbs  fitted.]  That  necessary  transpor- 
tation to  have  articial  limbs  fitted  shall  be  furnished  by  the  Quartermaster- 
General  of  the  Army,  the  cost  of  which  shall  be  refunded  out  of  any  money 
appropriated  for  the  purchase  of  artificial  limbs :  Provided,  That  this  act 
shall  not  be  subject  to  the  provisions  of  an  act  entitled  **  An  act  to  increase 
pensions,"  approved  June  eighteenth,  eighteen  hundred  and  seventy-four. 
[19  Stat.  L.  203.] 

The  Act  of  June  18,  1874,  ch.  299,  §  1,  18  Stat.  L.  78,  provided  that  no  artificial 
Umbs  or  commutation  should  be  given  to  persons  entitled  to  pensions  under  it  for  loss 
of  limb.    It  was  superseded  by  Act  of  Aug.  4,  1886,  ch.  899,  supra,  p.  1080. 

By  whom  appropriation  expended. — ^The  pended  under  the  direction   of  the   war 

appropriation     for    furnishing    artificial  department.     Appropriation  for  Artificial 

Umbs    and    i^^pliances,    or    commutation  Limbs,    (1881)    17  Op.  Atty.-6en.  233. 
therefor,  and  transportation,  should  be  ex- 
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[Oommutation  for  artificial  limbs  —  no  fee  to  agent.]  Artificial  limbs : 
For  furnishing  artificial  limbs  and  apparatus,  or  commutation  therefor, 
•  •  •  and  hereafter  in  ease  of  ccMnmutation  the  money  shall  be  paid 
directly  to  the  soldier,  sailor,  or  marine,  and  no  fee  or  compensation  shall  be 
allowed  or  paid  to  any  agent  or  attorney.    [26  Stat.  L.  .979.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1891,  ch.  642. 


Sec.  1 1 77.  [Application  for  truss.]  Application  for  such  truss  shall  be 
made  by  the  ruptured  soldier,  to  an  examining  surgeon  for  pensions,  whose 
duty  it  shall  be  to  examine  the  applicant,  and  when  found  to  have  a  rup- 
ture or  hernia,  to  prepare  and  forward  to  the  Surgeon-General  an  applica- 
tion for  such  truss  without  charge  to  the  soldier.    [R,  8.] 

Act  of  May  28,  1872,  ch.  228,  17  Stat.  L.  164. 

This  and  the  following  section  1178  extended  to  petty  officers,  seamen,  and  madnes 
of  the  naval  service,  by  provisions  of  the  Act  of  March  3,  1879,  ch.  173,  infra,  this  page. 

Sec.  1 1 78.  [Trusses,  purchase  of.]  The  Surgeon-General  is  authorized 
and  directed  to  purchase  the  trusses  required  for  such  soldiers,  at  whole- 
sale prices,  and  the  cost  of  the  same  shall  be  paid  upon  the  requisition  of  the 
Surgeon-General  out  of  any  moneys  in  the  Treasury  not  otherwise  appro- 
priated.   [B,  8.] 

Act  of  May  28,  1S72,  ch.  228,  17  Stat.  L.  164. 

This  section  was  in  part  repealed  by  the  Act  of  May  27»  1908,  ch.'200,  infra,  p.  1120. 

See  the  following  paragraph  of  the  text. 


An  Act  to  amend  the  act  entitled  "An  act  to  provide  for  fumisMng! 
trusses  to  disabled  soldiers,"  approved  Hay  twenty-eighth,  eighteen 
hundred  and  seventy-two. 

[Act  of  MiMrck  3,  1879,  ch.  173,  20  Stut.  L.  353.] 

• 

[Trusses,  to  whom  furnished.]  That  section  one  of  the  act  entitled  "An 
act  to  provide  for  furnishing  trusses  to  disabled  soldiers,"  approved  May 
twenty-eighth,  eighteen  hundred  and  seventy-two,  be,  and  the  same  is 
hereby  amended  so  that  said  section  shall  read  as  follows : 

That  every  soldier  of  the  Union  Army,  or  petty-oflficer,  seaman,  or  marine 
in  the  naval  service,  who  was  ruptured  while  in  the  line  of  duty  during  the 
late  war  for  the  suppression  of  the  rebellion,  or  who  shall  be  so  ruptured 
thereafter  in  any  war,  shall  be  entitled  to  receive  a  single  or  double  truss 
of  such  style  as  may  be  designated  by  the  Surgeon-General  of  the  United 
States  Army  as  best  suited  for  such  disability ;  and  whenever  the  said  truss 
or  trusses  so  furnished  shall  become  useless  from  wear,  destruction,  or  loss, 
such  soldier,  petty-oflficer,  seaman,  or  marine  shall  be  supplied  with  another 
truss  on  making  a  like  application  as  provided  for  in  section  two  of  the 
original  act  of  which  this  is  an  amendment :  Provided,  That  such  applica- 
tion shall  not  be  made  more  than  once  in  two  yeai*s  and  six  months ;  And 
provided  further,  That  sections  two  and  three  of  the  said  act  of  May 
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twenty-eighth,  eighteen  hundred  and  seventy-two,  shall  be  construed  so  as 
to  apply  to  petty-officers,  seamen,  and  marines  of  the  naval  service,  as  well 
as  to  soldiers  of  the  Army.    [20  Stat.  L.  353,] 

Section  1  of  the  Act  mentioned  in  the  text  was  incorporated  in  the  Revised  Statutes 
as  section  1176.  Sections  2  and  3  were  incorporated  in  the  Revised  Statutes  as  sections 
1177,  1178. 

R.  S.  sec.  1 176.    This  section  was  as  follows: 

"  Sec.  1176.  Every  soldier  of  the  Union  Army  who  was  ruptured  while  in  the  line 
of  duty  during  the  war  for  the  suppression  of  the  rebellion,  is  entitled  to  receive  a 
single  or  double  truss,  of  such  style  as  may  be  designated  by  the  Surgeon-General,  as 
beat  suited  for  his  disability."    Act  of  May  28,  1872,  ch.  228,  17  Stat.  L.  164. 

This  section  was  apparently  superseded  by  the  provisions  of  the  Act  of  March  3, 
1879,  ch.  173,  given  in  the  text,  amending  the  Act  of  May  2S,  1872,  ch.  228,  {  1,  incor- 
porated in  this  section  of  the  Revised  Statutes. 

Style  of  truss  to  be  furnished. — ''Con-  he  may  furnish  different  styles  in  dif- 

gress  intended  to  furnish  soldiers  of  the  ferent  cases;   but  always  the  style  best 

Union  army  who  were  ruptured  while  in  suited  to  the  circumstances  of  the  case  in 

the  line  of  dutv,  with  the  best  truss  that  which  it  is  furnished.''    Trusses  for  Di»- 

could  be  procured,  but  at  the  same  time  abled  Soldiers,  (1872)    14  Op.  Atty.-Gen. 

it  is  left  discretionary  with  the  surgeon-  72. 
general  to  adopt  one  style  in  all  cases,  or 

[Permanent  appropriation  for  trasses  repealed  —  estimates.]    •    •    • 

So  much  of  section  eleven  hundred  and  seventy-eight  of  the  Revised  Stat- 
utes of  the  United  States  as  makes  a  permanent  indefinite  appropriation  to 
purchase  trusses  for  soldiers  is  repealed,  to  take  effect  after  June  thirtieth, 
nineteen  hundred  and  nine,  and  estimates  of  sufl&cient  sums  for  the  purchase 
of  such  trusses  shall  be  submittjed  to  Congress  for  the  fiscal  year  nineteen 
hundired  and  ten,  and  annually  thereafter,  in  the  regular  Book  of  Estimates. 
[35  Stat.  L,  367,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  May  27,  1908,  ch.  20a 
R.  S.  sec.  1178,  in  part  repealed  by  the  text,  is  given  supra,  p.  1119. 


PEONAGE  ABOLITION  ACT 

See  Penal  Laws 


PERFORMANCE  OF  ENGAGEMENTS 
BETWEEN  THE  UNITED  STATES 
AND    INDIANS 

See  Indians 


PERJURY 

R.  S.  5396 •    Form  of  Indictment  for  Perjury,  1121. 
R.  S,  5397.    Indictment  for  Subornation  of  Perjury,  1125. 
R.  S.  1023.    McUters  Set  Forth  in  Prosecutions  for  Perjury  before  a  Naval 

Court-Martial,  1127. 


CROSS-R£F£RENCBS 

By  one  in  Naval  Service  making  Claim  against  United  States,  see  ARTI- 
CLES FOB  THE  OOVEBNMENT  OF  THE  NAVY. 

By  one  in  Military  Service  making  Claim  against  United  States,  see  ARTI- 
CLES OF  WAR. 

By  Census  Employee,  see  CENSUS. 

By  one  applying  to  sue  as  Poor  Person,  see  COSTS. 

Relating  to  Duties,  see  CUSTOMS  DUTIES. 

By  Consul  in  Verifying  Accounts,  see  DIPLOMATIC  AND  CONSULAR 
OFFICERS. 

By  one  making  Deposition  before  Consular  Officer,  see  DIPLOMATIC 
AND  CONSULAR  OFFICERS. 

Extradition  for  Perjury,  see  EXTRADITION. 

Before  Immigration  Officer,  see  IMMIGRATION . 

By  Internal  Revenue  Oficer,  see  INTERNAL  REVENUE. 

By  Witnesses  in  Proceedings  before  Interstate  Commerce  Commission,  see 
INTERSTATE  COMMERCE. 

In  Proceedings  relating  to  Public  Lands,  see  ALASKA;  MINERAL 
LANDS,  MINES  AND  MINING;  PUBLIC  LANDS;  TIMBER 
LANDS  AND  FOREST  RESERVES. 

Definition  and  Punishment,  see  PENAL  LAWS. 

In  Naturalization  Proceedings,  see  PENAL  LAWS. 

By  Claimants  in  Pension  Cases,  see  PENSIONS. 

By  Surety  to  Bond  of  Bidder  for  Contract  for  Carrying  Mail,  see  POSTAL 
SERVICE. 

Copies  in  Returns  Office  as  Evidence  against  Officer,  see  PUBLIC  CON- 
TRACTS. 


Sec.  5396.  [Fonn  of  indictment  for  perjury.]  In  every  presentment  or 
indictment  prosecuted  against  any  person  for  perjury,  it  shall  be  sufficient 
to  set  forth  the  substance  of  the  offense  charged  upon  the  defendant,  and  by 
what  court,  and  before  whom  the  oath  was  taken,  averring  such  court  or 
person  to  have  competent  authority  to  administer  the  same,  together  with 
the  proper  averment  to  falsify  the  matter  wherein  the  perjury  is  assigned, 
without  setting  forth  the  bill,  answer,  information,  indictment,  declaration, 

[1121] 


1122 
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or  any  part  of  any  record  or  proceeding,  either  in  law  or  equity,  or  any  affi- 
davit, deposition,  or  certificate,  other  than  as  hereinbefore  stated,  and  with- 
out setting  forth  the  commission  or  authority  of  the  court  or  person  before 
whom  the  perjury  was  committed.    {B.  8.] 

Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  116. 

Sections  5392,  5393,  6396,  and  5397,  relating  to  perjury,  were  a  part  of  chapter  4, 
**  Grimes  Against  Justice,"  of  title  30,  "  Crimes,"  of  the  Revised  Statutes.  Of  these 
sections  5392  and  5393,  relating  to  perjury  and  suhornation  of  perjury,  were  incor- 

S orated  in  the  Penal  Lielws  of  1909  as  sections  126  and  126,  and  repealed  by  section 
41  thereof.    See  Penal  Laws.    R.  S.  sees.  5396  and  5397  have  not  been  repealed  and 
are  here  given. 


Source  of  statute. — The  requirement 
that  it  shall  be  siifficient  in  an  indict- 
ment for  perjury  to  set  forth  the  substance 
of  the  offense,  was  the  same  as  the  pro- 
vision of  the  Act  of  23  Geo.  II.,  ch.  11. 
The  substance  of  the  charge  is  intended  in 
opposition  to  its  details.  Markham  r.. 
U.  S.,  (1895)  160  U.  S.  319,  16  S.  Ct.  288, 
40  U.  S.  (L.  ed.)  441;  U.  S.  r.  Cuddy, 
(S.  D.  Cal.  1889)  39  Fed.  696;  U.  S.  r. 
Walsh,  (C.  C.  Mass.  1884)  22  Fed.  644. 
See  Bucklin  v.  U.  S.,  (1895)  159  U.  S. 
682,  16  S.  Ct.  182,  40  U.  S.  (L.  ed.) 
305. 

Effect  of  R.  S.  sec.  1025. —  R.  S.  sec. 
1026  (title  Criminal  Law,  vol.  2,  p.  681 ) , 

Sroviding  that  no  indictment  shall  be 
eemed  insufficient  by  reason  of  any  de- 
fect or  imperfection  in  matter  of  form 
only,  is  not  to  be  interpreted  as  dispens- 
ing with  the  requirement  in  this  section 
that  an  indictment  must  set  forth  the 
substance  of  the  offense  charged.  Mark- 
ham  V.  U.  S.,  (1895)  160  U.  S.  319,  16  S. 
Ct.  288,  40  U.  S.  (L.  ed.)  441. 

Requisites  in  general. —  Since,  as  be- 
fore, the  enactment  of  R.  S.  sec.  1025 
(title  Criminal  Law,  vol.  2,  p.  681), 
providing  that  no  indictment  shall  be 
held  insufficient  for  defects  in  matter  of 
form  only,  and  this  section,  relating  to 
indictments  for  perjury,  every  indictment 
for  perjury  in  a  federal  court  must  con- 
tain allegations  showing  (a)  judicial  pro- 
ceedings or  course  of  justice;  (6)  that 
the  defendant  was  sworn  to  give  evi- 
dence therein;  (c)  the  testimony  given  by 
him;  (d)  its  falsity;  and  (e)  its  mate- 
riality to  the  issue  or  inquiry.  Hogue  t\ 
U.  S.,  (C.  C.  A.  6th  Cir.  1910)  184  Fed. 
245,  106  C.  C.  A.  387. 

Setting  forth  substance  of  offense.— An 
indictment  that  does  not  set  forth  the 
subsftance  of  the  offense  will  not  author- 
ize judgment  upon  a  verdict  of  guilty. 
Markham  r.  U.  S.,  (1895)  160  U.  S.  319, 
16  S.  Ct.  288,  40  U.  S.    (L.  ed.)   441. 

In  describing  the  proceeding  in  which 
the  false  oath  is  alleged  to  have  been 
taken,  it  is  not  enough  to  alloge  that  the 
persons  named  are  charged  witli  an  of- 
fense against  the  law,  but  the  particular 
charge  should  be  stated.  U.  S.  r.  Wilcox, 
(1859)  4  Blatchf.  391,  28  Fed.  Cas.  No. 
16,692.     An    indictment    under    this    sec- 


tion, charging  the  defendant  with  perjure- 
in  falsely  swearing  that  material  changes 
were  made  in  a  certa.n  document  before 
he  signed  it,  was  insufficient,  where  it  did 
not  show  the  substance  at  least  of  the 
change  which  it  was  charged  that  he  tes- 
tified was  made.  Hogue  v.  U.  S.,  <C.  C. 
A.    5th    Cir.    1910.)     184    Fed.    246,    106 

V/.     Vy.    .A.,     vo/. 

Naming  the  offense. —  It  is  sufficient  to 
allege  such  acts  as  constitute  perjury 
without  concluding  by  charging,  in  terms, 
that  the  defendant  committeJi  perjurv.  V. 
S.  f.  Wood,  (C.  C.  R.  I.  1891)  44  Fed*.  753. 
See  also  U.  S.  v.  Lehman,  (E.  D.  Mo. 
188^)  39  Fed.  768,  that  if  the  indictment 
also  alleges  the  commission  of.  the  crime 
of  perjury  it  will  be  treated  as  surplusage. 

That  defendant  was  sworn. —  It  must 
be  stated  in  apt  words  that  the  defend- 
ant was  sworn.  It  is  not  sufficient  that  it 
so  appears  by  inference  or  argument,  so 
that  an  allegation  that  he  did  **  depose 
and  swear  "  is  not  sufficient  to  show  that 
the  oath  was  duly  administered.  U.  S.  r. 
McConaughty,  (D.  C.  Ore.  1887)  33  Fed. 
168;  U.  S.  t\  Hearing,  (C.  C.  Ore.  1886) 
26  Fed.  744. 

Scienter. — The  indictment  should  state 
that  the  defendant  knew  that  he  aiwore 
falsely.  U.  S.  r.  Babcock,  (1846)  4  Mc- 
Lean 113,  24  Fed.  Cas.  Ko.  14,486. 
.  An  allegation  that  the  defendant  swore 
to  matter  that  he  knew  to  be  false  covers 
the  element  of  the  offense  that  he  swore 
to  matter  that  he  did  not  believe  to  be 
true.  U.  S.  r.  Cuddv,  (S.  D.  Cal.  1889) 
39  Fed.  696. 

**  Wilfully."— The  indictment  must  al- 
l^e  that  the  false  oath  was  "wilfully" 
taken;  to  allege  that  it  was  corruptly 
taken  is  not  following  the  lan^sge  w 
R.  S.  sec  5392  (incorporated  m  renal 
Laws,  sec.  126,  and  repesded  by  section  341 
thereof;  see  Penal  Laws).  U.  S.  v. 
Edwards,  (S.  D.  Ala.  1890)  4S  Fed.  67. 
See  also  U.  S.  i;.  Lake,  (£.  D.  Ark.  190i) 
129  Fed.  499;  People  v.  Turner,  (1898) 
122  Cal.  679,  55  Pac.  685. 

The  indictment  is  sufficient  if  only  the 
word  *'  wilfully  "  be  used,  and  the  word 
"  knowiiipriy '»  be  omitted,  as  it  conforms 
to  the  language  of  R.  S.  sec.  6392  (incor- 
porated in  Penal  Laws,  sec.  125,  and  re- 
pealed  by   sec.    341   thereof;    see  Pkzcal 
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Laws).    U.  S.  v.  Pettni,  (W.  D.  Tenn. 
1897)  84  Fed.  791. 
"  Deliberately  and  comptty.**—  It  need 

not  be  allied  that  the  oath  was  taken 
"deliberately  and  corruptly,"  but  it  is 
Buificient  if  the  language  oi  the  statute  be 
followed.  U.  S.  i;.  Hearing,  (C.  C.  Ore. 
1886)  26  Fed.  744. 

Setting  ont  false  instrument—The  affi- 
davit upon  which  the  charge  is  based  need 
not  be  set  out  in  hsec  verbis.  U.  8.  v. 
Law,  (W.  D.  Va.  1892)  50  Fed.  915. 

"Averment  to  falsify  the  matter."— An 
indictment  must  include  direct  and  spe- 
cific allegations  negativing  the  truth  of 
the  allied,  false  testimony,  .together  with 
affirmative  averments  setting  up  the  truth 
by  way  of  antithesis.  Bartlett  r.  U.  S., 
(C.  C.  A.  9th  Cir.  1901)  106  Fed.  884,  46 

v/.    V^«     A»    lOt 

Designation  of  court  before  whom  oath 
was  taken. — ^The  true  and  proper  designa- 
tion of  the  court,  or  the  name  and  official 
title  of  the  officer  before  whom  the  oath 
was  taken,  should  be  stated.  If  he  is 
not  alleged  to  hold  an  office  which  appar- 
ently confers  upon  him  authority  to  ad- 
minister the  oath,  the  facts  should  be 
stated  showing  from  what  source  his 
powers  are  derived.  An  allegation  that 
the  oath  was  taken  before  one,  "  a  com- 
miesioner  of  the  United  States,  duly 
appointed  according  to  law,  and  having 
competent  authority  and  jsower  to  arrest 
offenders  for  any  crime,"  is  not  sufficient 
to  show  authority  to  administer  the  oath. 
U.  S.  r.  Wilcox,  (1859)  4  Blatchf.  391,  29 
Fed.  Cas.  No.  16,692. 

The  indictment  should  designate  the 
court  with  a  distinct  averment  that  the 
oath  was  made  before  it,  but  need  not 
name  the  nerson  holding  the  court.  The 
word  "  ana "  should  be  construed  "  or." 
U.  S.  V.  Wakh,  (C.  C.  Mass.  1884)  22 
Fed.  644. 

An  indictment  alleging  perjury  to 
have  been  committed  on  a  hearing  "de- 
pending before  the  Honorable  John  Davis, 
then  and  ever  since  being  judge  of  the 
District  Court  of  the  United  States," 
does  not  set  forth  that  the  hearing  was 
before  the  judge  in  his  official  or  judi- 
cial capacity,  and  cannot  be  sustained. 
U.  S.  t?.  Clark,  (1813)  1  Gall.  497,  25  Fed. 
Cas.  No.  14,804. 

Authority  of  court  or  officer  to  admin- 
ister oath. — Where  the  false  swearing  is 
alleged  to  have  been  committed  in  a  pro- 
ceeding in  open  court  the  allegation  must 
be  suincient  to  show  that  the  proceeding 
was  one  in  which  the  court  was  competent 
to  act.  U.  S.  V.  Cuddy,  ^S.  D.  Cal.  1889) 
39  Fed.  696. 

In  an  indictment  for  perjury  in  a  land- 
office  contest,  it  is  not  necessary  to  aver 
or  khow  that  the  land  officer  had  juris- 
diction of  the  contest  cases  in  which  ilie 
alleged  perjury  was  committed.  This  stat- 
ute is  much  broader  and  more  compre- 


hensive, and  makes  false  swearing  punish* 
able  as  perjury  when  committed  by  a 
person  who,  having  taken  an  oath  before 
a  competent  tribunal,  officer,  or  person 
in  any  case  in  which  a  law  of  the  United 
States  authorises  an  oath  to  be  adminis' 
tered,  that  he  will  testify,  declare,  depose, 
or  certify  truly,  or  that  any  written  tes- 
timony, declaration,  deposition,  or  certifi- 
cate by  him  subscribea  is  true,  wilfully 
and  contrary  to  «uch  oath  states  or  sub- 
scribes any  material  matter  which  he  does 
not  believe  to  be  true.  It  is  not  neces- 
sary under  this  statute  that  the  false 
testimony  should  be  given  in  a  judicial 
proceeding,  but,  if  the  oath  is  taken  before 
a  competent  tribunal,  officer,  or  person,  in 
any  ease  in  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  adminis- 
tered, and  the  matter  sworn  to  is  mate- 
rial and  false,  it  is  perjury.  Peters  t?. 
U.  S.,  (1894)  2  Okla.  116,  33  Pac.  1031, 
affirmed  on  rehearing  (1894)  2  Okla.  138, 
37  Pac.  1081.  Hee  also  Rich  v.  U.  S., 
(1894)  2  Okla.  146,  37  Pac.  1083,  modiftr 
ing  on  rehearing  (1893)  1  Okla.  354,  33 
Pac.  804. 

Under  R.  S.  sec.  4744,  as  amended  by 
Act  of  July  25,  1882,  ch.  349,  and  by 
section  3  of  the  Act  of  March  3,  1891,  oh. 
548  (title  Pensions),  the  commissioner 
of  pensions  is  authorized  to  detail  special 
examiners  as  to  the  merits  of  pension  or 
bounty-land  claims,  with  power  to  admin- 
ister oaths.  An  averment  in  an  indict- 
ment in  a  charge  of  perjury  that  the  oath 
was  taken  "  before  O.  C.  Loom  is,  then 
and  there  a  special  examiner  of  the  pen- 
sion bureau  of  the  United  States,  and  then 
and  there  a  competent  officer,  and  having 
lawful  authority  to  administer  said  oath,'^ 
sufficiently  sets  forth  the  official  author- 
ity of  the  officer  before  whom  the  oath 
was  taken.  Markham  v.  U.  S.,  (1895)  160 
U.  S.  319,  16  S.  a.  288,  40  U.  S.  (L.  ed.) 
441. 

In  an  indictment  for  verifying  a  false 
report  to  the  comptroller  of  the  currency, 
required  by  R.  S.  sec.  5211  (in  National 
Banks,  vol.  6,  p.  790),  an  averment  that 
the  report  was  made  to  the  comptroller 
of  the  currency  and  verified,  as  aforesaid, 
as  by  law  required,''  is  sufficient  after 
verdict  to  warrant  judgment.  U.  S.  v. 
Bartow,  (S.  D.  N.  Y.  1882)  10  Fed.  873. 

R.  S.  sec.  2249,  as  amended  by  Act 
Cong.  March  4,  1904,  ch.  394,  33  Stat. 
L.  59  (title  PuBUC  Lands),  authorizes 
proof  of  homesead  claims  to  be  made 
before  United  States  commissioners  in  the 
land  district  in  which  the  lands  are  situ- 
ated, and  this  section  declares  that  every 
person  who  having  taken  an  oath  before  a 
competent  officer  in  any  case  in  which  the 
law  of  the  United  St  at  en  authorises  an 
oath  to  be  administered  that  he  will  tes- 
tify truly,  etCf  wilfully  and  oontrary  to 
his  oath  states  or  subscribes  any  mufcerial 
matter  which  he  does  not  believe  to  be 
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true  18  yuilty  of  perjury.  An  indictment 
for  perjury  in  support  of  a  homestead 
claim,  Bwom  to  before  a  United  States 
commissioner,  alleged  that  the  commis- 
sioner was  an  officer  who  was  authorized 
by  the  laws  of  the  United  (States  to  admin- 
ister an  oath  and  take  testimony  in  such 
proceeding,  and  was  then  and  there  en- 
gaged in  taking  testimony  on  the  appli- 
cation of  W.  to  make  final  homestead 
proof,  etc.,  that  it  thereupon  became  ma- 
terial that  the  commissioner  should  be  in- 
formed by  the  testimony  whether  W.  had 
settled  and  resided  on  the  land  in  good 
faith;  and  that  to  prevent  the  commis- 
sioner from  knowing  the  true  facts  the 
defendant  wilfully,  corruptly,  and  falsely 
testified  to  facts  specific  which  he  did 
not  believe  to  be  true.  It  was  held  that 
under  such  allegations  the  court  would 
take  judicial  notice  that  the  commissioner 
had  competent  authority  to  administer 
the  oath  to  defendant  in  the  particular 
proceeding,  and  that  the  indictment  was 
not,  therefore,  defective  for  failure  to 
allege  the  conunissioner's  authority  to 
administer  the  oath  on  which  the  perjury 
was  based.  Barnard  v,  U.  S.,  (C.  C.  A. 
»th  ar.  1908)  162  Fed.  618,  89  C.  C.  A. 
376. 

The  indictm^it  need  not  set  out  the 
special  authority  of  the  officer  to  adminis- 
ter the  oath.  U.  S.  f>.  Boggs,  (S.  D.  111. 
1887)  31  Fed.  337;  U.  S.  t?.  Rhodes,  (W. 
D.  Mo.  1887)  30  Fed.  431.  See  U.  S.  t?. 
SonachaU,  (1864)  4  Biss.  485,  27  Fed. 
Cas.  No.  16,352. 

It  is  sufficient  to  aver  that  the  officer 
was  authorized  by  statute  of  the  United 
States  to  administer  the  oath,  and  that 
the  material  testimony  in  question  was 
taken  within  the  general  scope  of  his  au- 
thority. It  need  not  be  averred  that  such 
exercise  was  expressly  authorized  or 
rightly  invoked  in  the  instant  examina- 
tion. Baskin  F.  U.  S.,  (C.  C.  A.  7  th  Cir. 
1913)  209  Fed.  740,  126  C.  C.  A.  464. 

Perjury  in  support  of  pension  claim. — 
In  an  indictment  for  perjury  in  taking  a 
false  oath  in  support  of  a  pension  claim, 
the  allegation,  "in  a  case  then  pending 
before  the  commissioner  of  pensions  of  the 
United  States,  being  a  special  examina- 
tion into  the  merits  of  the  pension  claim 
of  one  Edwin  Brackett,"  etc.,  was  held 
sufficient,  althou^  it  was  not  averred 
that  the  Edwin  Brackett  named  therein 
was  the  same  Edwin  Brackett  who,  ajB  a 
late  member  of  Companv  F,  2d  R.  I.  Vols., 
made  an  application  for  a  pension,  be- 
cause in  pleading  this  judgment  in  bar 
of  another  prosecution,  the  defendant 
could  allege  and  prove  that  the  offense 
there  alleged  was  the  same  offense  for 
which  he  was  formerly  convicted.  U.  S.  r. 
Wood,  (C.  C.  R.  I.  1891)  44  Fed.  753. 

In  an  indictment  charging  the  making 
a  false  deposition  in  support  of  a  fraud- 
ulent pension  claim,  it  must  be  alleged 


that  the  claim  was  false;  but  it  need  not 
aver  that  the  claim  had  already  been  pre- 
sented.   U.  S.  V,  Khodes,  (W.  D.  Mo.  1887) 

30  Fed.  431. 

Perjury  in  Und  office  contest — It  is 
not  necessary,  in  an  indictment  for  per- 
jury alleged  to  have  been  committed  in 
a  land  office  contest,  to  set  fortii  the 
grounds  upon  which  it  was  sought  to 
have  an  entry  canceled.  Peters  r.  U.  S., 
(1894)  2  Okla.  138,  37  U.  S.  (L.  ed.) 
1081. 

In  an  indictment  for  perjury  alleged 
to  have  been  committed  in  a  land  office 
contest,  the  following  language  appear- 
ing :  "A  certain  land  contest  was  pending, 
wherein  one  William  P.  Mitchell  sought 
to  have  the  homestead  entry  of  one  John 
Backea,  for  the  northeast  quarter  of  sec- 
tion twenty-one,  etc.,  canceled  and  for- 
feited to  the  United  States,"  it  was  held 
that  if  it  were  necessary  to  set  forth  the 
fact  that  Backes  had  an  entry  on  the 
land  described  in  the  indictment,  the 
same  sufficiently  appeared  therein.  Finch 
V.  U.  S.,  (1803)  1  Okla.  396,  33  Pac.  638. 
See  Fisher  v,  U.  S.,  (1892)    1  Okla.  252, 

31  Pac.  195. 

Perjury  in  nataralisation. —  In  an  in- 
dictment for  perjury  committed  in  a 
declaration  of  intention  to  become  a  citi- 
zen under  R.  S.  sec.  5305  (incorporated 
in  Penal  Laws,  sec  80,  and  repealed  by 
sec.  341  thereof;  see  TIbnal  Lavs),  the 
declaration  need  not  be  set  out.  U.  S. 
r.  Walsh,  (C.  C.  Mass.  1884)  22  Fed 
644. 

Perjury  in  contested  election  caae. — 
An  indictment  for  perjury  committed  in 
the  hearing  of  a  contested  election  case, 
alleging  that  the  defendant  swore  falsely 
in  certain  particulars,  is  defective  where 
it  does  not  go  on  to  set  forth  the  fact  or 
circumstance  which  is  to  be  relied  upon 
by  the  government  to  show  that  the  de- 
fendant's oath  was  false.  U.  S.  p.  Pettus, 
(W:  D.  Tenn.  1897)  84  Fed.  791. 

Materiality  of  facts  sworn  to. — ^The  ma- 
teriality of  the  facts  sworn  to  must  be 
expressly  averred,  or  it  must  be  clearly 
disclosed  by  the  facts  as  stated  on  he 
face  of  the  indictment  U.  S.  r.  Single- 
ton, (S.  D.  Ala.  1892)  54  Fed.  488;  U.  S. 
r.  Shinn,  (C.  C.  Ore.  1882)  14  Fed.  447; 
Rich  1?.  U.  S.,  (1893)  Okla.  354,  33  Pac 
804;  U.  S.  V.  McHenry,  (1860)  6  Blatchf. 
503,  26  Fed.  Cas.  No.  15,681. 

Tliere  should  be  an  averment  that  the 
false  allegations  were  material  to  the 
matter  in  issue,  but  all  the  circumstances 
which  render  them  material  need  not  be 
set  forth.  Markham  t>.  U.  S.,  (1895)  160 
U.  S.  319,  16  S.  Ot.  288,  40  U.  S.  (L.  ed.) 
441. 

But  if  the  facts  be  set  out  and  they  show 
that  they  were  not  material  to  the  issues 
being  tried,  a  demurrer  to  the  indictment 
will  be  8U8tairev\  U.  S.  v.  Pettus,  (W.  D. 
Tenn.  1897)  84  Fed.  791. 
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In  an  indictment  for  perjury  charged  to 
liave  been  committed  before  a  referee  in 
bankruptcy  on  an  inquiry  as  to  assets 
and  liaoilities,  an  allegation  that  the  in- 
quiry as  to  assets  or  financial  statement 
was  material,  was  held  to  be  a  sufficient 
ayerment  of  fact. '  U.  S.  t\  Rosenstein, 
(E.  D.  N.  Y.  1914)   211  Fed.  738. 

But  an'  indictment  which  fails  to  show 
that  the  alleged  false  testimony  was  ma- 
terial to  the  issue  involved  in  the  proceed- 
ing before  the  referee  in  bankruptcy  is  de- 
fective. It  must  appear  from  uie  allega- 
tions of  the  indictment  that  the  testi- 
mony given  before  the  referee  was  mate- 
rial to  the  matter  or  proceeding  pending 
before  him.    U.  S.  r.  Rhodes,  (S.  D.  Ala. 

1913)  212  Fed.  518. 

And  materiality  of  the  perjurous  state- 
ment may  be  shown  either  by  an  allega- 
tion simply  or  by  pleading  the  setting 
from  which  the  court  may  determine  the 
materiality.    U.  S.  r.  Salen,  (S.  D.  N.Y. 

1914)  216  Fed.  420. 

Date  of  offense. —  The  time  when  the 
false  oath  is  alleged  to  have  been  taken 
must  be  stated.  U.  S.  v.  Bowman,  ( 1808) 
2  Wash.  328,  24  Fed.  Oas.  No.  14,631. 

The  day  of  the  alleged  commission  of 
the  offense  should  be  stated,  and  not  left 

"  the day  of  September,  1891." 


U.  S.  t?.  Law,  (W.  D.  Va.  1892)   60  Fed. 
916. 


Conclusion. — ^A  conclusion  **  In  contempt 
of  the  laws  of  the  United  States"  was 
held  bad,  as  not  adequately  charging  the 
offense  to  have  been  committed  against 
any  statute  of  the  United  States.  U.  S. 
r.  Andrews,  (1892)  2  Paine  461,  24  Fed. 
Cas.  No.  14,466. 

See  U.  S.  t>.  Lehman,  (E.  D.  Mo.  1889) 

39  Fed.  768,  that  a  conclusion  ''contrary 
to  the  form  of  the  statutes  of  the  United 
States  "  is  good. 

Variance. — ^Any  discrepancy  between 
what  defendant  swore  to  and  what  is  set 
out  in  the  indictment  is  fatal  to  convic- 
tion. U.  S.  V.  Coons,  (1866)  1  Bond  1,  26 
Fed.  Gas.  No.  14,860. 

The  perjury  was  assigned  in  swearing 
at  a  trial  on  the  19th  day  of  May,  1811; 
the  record  of  the  trial  diowed  thai  the 
court  was  first  held  on  the  20th  day  of 
May,  the  IMh  being  Sunday;  the  vari- 
ance was  held  fatal.  U.  S.  v.  McNeal, 
(1813)  1  Gall.  387,  26  Fed.  Oaa.  No.  16,- 
700. 

That  the  evidence  showed,  aooording 
to  stenographer's  notes,  that  the  defend- 
ant swore  on  the  6th  of  June,  instead  of 
on  the  7th  as  alleged  in  the  indictment, 
is  not  a  material  variance.  Stenogra- 
phers' notes  are  not  records.  M^tthewt  v. 
U.  S.,  (1896)  161  U.  S.  600,  16  S.  Ct.  640, 

40  U.  S.  (L.  ed.)  786. 


Sec.  5397.  [Indictment  for  subornation  of  perjury.].  In  every  present- 
ment  or  indictment  for  subornation  of  perjury,  it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offense  charged  upon  the  defendant,  without  set- 
ting forth  the  bill,  answer,  information,  indictment,  declaration,  or  any 
part  of  any  record  or  proceeding  either  in  law  or  equity,  or  any  affidavit, 
deposition,  or  certificate,  and  without  setting  forth  the  commission  or 
authority  of  the  court  or  person  before  whom  the  perjury  was  committed,  or 
was  agreed  or  promised  to  be  committed.    [B.  8.] 

Act  of  AprU  aO,  1790,  ch.  9,  1  SUt.  L.  116. 
See  the  note  to  the  preceding  R.  S.  sec.  5396. 


Requisites. — It  must  appear  that  the 
oath  was  taken  in  a  proceeding  where  an 
oath  or  affirmation  was  required  under  the 
laws  of  the  United  States.  U.  S.  r.  Wil- 
cox, (1859)  4  Blatchf.  393,  28  Fed.  Cas. 
No.  16,693.  See  also  U.  S.  v.  Wilcox, 
(1859)  4  Blatchf.  391,  28  Fed.  Gas.  No. 
16,692. 

Averment  as  to  nature  of  proceeding. — 
The  use  of  the  words  "  trial "  and 
**  issue  **  in  an  indictment,  in  referring  to 
a  hearing  before  a  United  States  com- 
missioner, in  which  the  alleged  perjured 
testimony  was  given  does  not  render  such 
indictment  defective  on  the  ground  that 
a  United  States  commissioner  is  without 
jurisdiction  to  try  any  issue  between  the 
United  States  and  the  person  charged 
with  crime.  Cohen  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1914)  214  Fed.  23,  120  C.  C.  A.  417. 

In.  an    indictment   for    subornation    of 


perjury  before  a  federal  grand  jury,  the 
following  description  of  the  proceedmg  in 
which  the  perjury  was  committed,  "ait- 
ting  as  a  grand  jury  .  .  .  and,  amongst 
other  matters,  mquirins  into  certain 
criminal  violations  of  the  laws  of  the  said 
United  States  relating  to  the  public  lands 
and  the  disposal  of  the  same,  and  the 
imlawful  fencing  thereof,  which  had  then 
lately  before  been  conunitted  within  the 
said  district,"  was  held  to  be  adequate. 
Hendricks  v.  U.  8.,  (1912)  223  U.  S.  178, 
32  S.  Ct.  313,  56  U.  S.  (L.  ed.)  394. 

In  Markham  r.  U.  S.,  (1896)  160  U.  S. 
319,  16  S.  Ct.  288,  40  U.  S.  (L.  ed.)  441, 
the  description  in  the  indictment  speci- 
fied "  an  inquiry  then  pending  before  and 
within  the  jurisdiction  of  the  Commis- 
sioner of  Pensions  of  the  United  States,  at 
Washington,  in  the  District  of  Columbia," 
and  was  held  to  be  sufficiently  definite. 
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Authority  to  administer  the  oath. — 
There  need  be  no  allegation  of  the  au- 
thority to  administer  oaths  or  take  affi- 
davits, as  the  court  will  take  judicial 
notice  of  qualification.  Babcock  t\  U.  S., 
(C.  C,  Colo.  1888)  »4  Fed.  873;  Peters  t?. 
U.  S.,  (1804)  2  Okla.  138,  37  Pac.  1081. 

Knowledge  of  lalse  testimony. —  It 
must  be  alleged  that  the  defendant  knew 
that  the  wi&iess  had  knowledge  of  the 
falsity  of  his  testimony.  U.  S.  v.  Evans, 
(D.  C.  Oal.  1884)  19  Fed.  912;  U.  S.  t?. 
Wilcox,  (1859)  4  Blatchf.  39<3,  28  Fed. 
Cas.  No.  1«,693. 

An  indktanent  must  allege  that  the  de- 
fendant knew  that  the  testimony  which  he 
instigated  the  witness  to  give  was  false, 
and  that  the  defendant  knew  that  the 
witness  knew  that  the  teetimony  she  was 
instigated  to  give  was  false.  U.  8.  i*. 
Dennee,  (1877)  3  Woods  39,  25  Fed.  Gas. 
No.  14,947. 

An  indictment  is  sufficient  which  al- 
leges that  the  witness  knew  the  testimony, 
to  be  false,  and  that  the  defendant,  know- 
ing it  was  perjury,  procured  the  witness 
to  commit  it.  Babcock  r.  U.  S.,  (0.  C. 
Colo.  1888)  U  Fed.  873.  See  U.  S.  v. 
Thompson,  (C.  C.  Ore.  1887)  31  Fed.  331. 

Designation,  of  court. —  An  indictment 
for  subornation  of  perjury  must  desig- 
nate the  court  in  which  the  perjury  oc- 
curred [^specific  averment  or  equivalent 
words.  Where  the  capticm  and  commence-  . 
ment  show  the  court  in  which  the  indict- 
ment was  found,  further  averments  with 
reference  to  the  proceedings  in  which  the 
allied  perjury  was  committed,  reciting 
them  to  have  been  in  "  said  court,"  are 
not  sufficient.  U.  S.  v.  Howard,  (W.  D. 
Tenn.  1904)   132  Fed.  3^. 

Averment  that  witness  was  sworn. — 
Under  the  settled  rule  that  an  indictment 
for  subornation  of  perjury  must  contain 
all  the  averments  necessarv  in  one  charg- 
ing the  crime  of  perjury  against  the  wit- 
ness suborned,  such  an  indictment  with 
respect  to  perjury  committed  in  court 
must,  by  direct  averment  or  equivalent 
words,  show  that  the  suborned  witness 
was  sworn  to  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.  It  is 
not  sufficient  to  charge  that  defendant 
procured  the  witness  falsely  upon  oath 
to  depose,  etc.,  since  such  averment  re- 
lates to  the  acts  of  defendant,  and  not  of 
the  witness;  nor  is  the  defect  cured  by 
further  expressions  which  assume,  with- 
out stating,  that  the  witness  was  sworn  — 
such  ajs  that  "  when  he  was  so  sworn,"  or 
*'  when  he  so  swore,"  he  did  not  believe 
the  things  to  which  he  testified  to  be 
true.  U.  S.  V.  Howard,  (W.  D.  Tenn. 
1904)   132  Fed.  325. 

Averment  of  materiality  of  false  tefti- 
mony. — An  indictment  for  subornation  of 
perjury  must  show  that  the  testimony  of 
which  the  perjury  is  predicated  was  mate- 
rial, either  by  an  averment  in  terms  that 


it  was  material  or  by  stating  facts. show- 
ing its  materiality.  U.  S.  i^.  Howard,  (W. 
D.  Tenn.  1904)   132  Fed.  325. 

Omission  of  date. — An  indictment  for 
subornation  of  perjury,  under  R.  S.  see. 
6393  (incorporated  in  Penal  Laws,  sec. 
126,  and  repealed  by  sec.  Ml  thereof; 
see  Penal  Laws),  which  charges  that 
the  offense  was  committed  "on  the  — 
day  of  December,  1893,"  is  defective^ 
but  the  date  not  bein^  of  the  essence  of 
the  offense,  the  defect  is  one  of  form  only, 
and  is  cured  by  R.  S.  sec.  1025  (title 
C^MiNAL  Law,  vol.  2,  p.  681 ) ,  which  pro- 
vides that  no  indictment  shall  be  deened 
insufficient  by  reason  of  any  defect  or  im- 
perfection in  matter  of  form  only^  which 
shall  not  tend  to  the  prejudice  of  the  de- 
fendant. U.  S.  V.  Howard,  (W.  D.  Tom. 
1904)  132  Fed.  325. 

Omission  of  word  ''wilfil.'' — ^The  crime 
of  perjury,  as  defined  in  R.  S.  sec.  5392 
(incorporated  in  Penal  Laws,  sec.  125, 
and  repealed  by  sec.  341  thereof;  see 
Pe.xal  Laws),  consists  in  a  witness 
wilfully  stating  contrary  to  his  oath 
anv  material  matter  which  he  does  not 
believe  to  be  true;  and  while,  in  an  in- 
dictment for  subornation  of  perjury,  the 
omission  of  the  identical  word  "wilful" 
in  charging  the  false  swearing  by  the 
witness  may  not  be  fatal,  the  indictment 
must  in  such  case  contain  equivalent- 
words,  themselves  free  from  ambiguity  or 
equivocation.  Such  requiremeBt  is  not 
met  by  an  averment  that  the  defendant 
knew  at  the  time  of  the  subornation 
that  the  testimony  to  be  given  by  the 
witness  was  "  false,  wilful,  and  contrary 
to  the  oath  "  to  be  taken  by  the  witness, 
which  relates  to  the  knowledge  of  defend- 
ant, and  not  to  the  state  of  mind  of  the 
witness.  U.  S.  v.  Howard,  (W.  D.  Tenn. 
1904)   132  Fed.  325. 

Perjury  respecting  public  lamds. — An 
indictment  for  subornation  of  perjury  in 
procuring  another  to  make  a  false  oadh  or 
affidavit  before  the  receiver  of  a  land 
office  to  secure  an  entry  of  land,  whidi 
averred  that  such  oath  or  affidavit  was 
made  in  support  of  "  a  certain  applica- 
tion in  writing  to  enter  under  the  ncmie- 
stead  laws  of  the  United  States,  subject 
to  entry  at  said  Land  Office,"  certain  land 
described,  was  held  to  be  sufficient  after 
verdict  as  showing  that  the  laud  de> 
scribed  was  at  the  time  public  land  of  the 
United  States,  subject  to  homestead  entry 
at  such  land  office.  Numberger  v.  U.  6., 
(C.  C.  A.  9th  Oir.  1907)  156  Fed.  721,  84 
C.  C.  A.  377. 

Evidence. —  On  the  trial' of  a  defendant 
charged  with  subornation  of  perjury  in 
procuring  homestead  entrymen  to  make 
the  required  oath  that  the  entry  was  not 
made  for  the  benefit  of  any  other  person, 
when  in  fact  they  had  agreed  to  convey 
the  land  to  the  defendant  for  a  stipu- 
lated price  as  soon  as  they  obtained  titles 
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It  was  held  to  be  error  tu  refuse  to  permit  constitute  the  crime  charged.    Nurnberger 

the  defendant  to  testify  that  he  made  no  v.  U.  S.,  (C.  C.  A.  8th  Cir,  1907)  156  Fed. 

such  agreements,  but  that  the  agreements  721,  84  C.  C.  A.  377. 
actually   made,   as  he   understood   them,  Objection   after  verdict. — ^An   objection 

left    the    conveyance    optional    with    the  to  duplicity  comes  too  late  after  verdict, 

other    parties   or   to   other   facts,    which  Babcock  i\  U.  S.,   (C.  C.  Colo.  1888)   34 

tended  to  show  that  his  act  was  not  wilful  Fed.  873. 
nor  corrupt,  as  required  by  the  statute  to 

Sec.  1023.  [Hatters  set  forth  in  prosecutions  for  perjury  before  a 
naval  oonrt-martial.]  In  prosecutions  for  perjury,  committed  on  examina- 
tion before  a  naval  general  court-martial,  or  for  the  subornation  thereof,  it 
shall  be  sufficient  to  set  forth  the  offense  charged  on  the  defendant,  without 
setting  forth  the  authority  by  which  the  court  was  held,  or  the  particular 
matters  brought  before,  or  intended  to  be  brought  before,  said  court. 
[B.  S.l 

Act  of  July  17,  1862,  ch.  204,  12  SUt.  L.  604. 

Section  1023  is  from  chapter  18  ("Procedure")  of  title  13  ("Judiciary")  of  the 
Revised  Statutes.  This  title  has  to  a  large  extent  been  incorporated  in  the  Judicial 
Code  and  repealed  thereby.    See  Judiciary,  vol.  4,  p.  800. 

For  provisions  relating  to  naval  courts-martial  see  Articles  for  the  Government  of 
THE  Navy  ;  Navy. 


PERMANENT  APPROPRIATIONS 

See  Estimates,  Appeopriations  and  Bbpobto 


PERMANENT  CENSUS  ACT 

See  Census 


PERMITS  FOR  TRANSPORTATION 

INLAND 

See  Customs  Duties 


PHARMACY 

Practice  in  China,  see  Pood  and  Drtjos 


PHILIPPINE  GOVERNMENT  ACTS 

See  Philippine  Islands 
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PHILIPPINE  ISLANDS 

I.  Civil  Government,  1133. 
II.  Public  and  Mineral  Lands,  1156. 
III.  Bonds  for  Public  Improvements,  1173. 

IV.  FHANCfflSBS,  1178. 

V.  Coins  and  Coinage,  1180. 
VI.  Tariff  and  Revenue,  1186. 


I.  Civil  Qovernment,  1133. 

Act  of  July  1,  1902,  ch.  1S69  ("  Lodge  Ad,''  "  Philippine  Organic  Ad," 
*'  Philippine  Government  Act  "),  1133. 
Sec.  1.  Temporary   Civil   Government   Established  in   PhiUppine 
Islands,    Ratified — Laws   Applicable  —  Civil  Appoint- 
ments, 1133. 

5.  Commercial  Intercourse  During  Hostilities,  1139. 

4'  Philippine  Citizenship  —  kxknsion  of  Right  by  Legislatwre, 
1139. 

6.  Declaration  of  Rights,  1140.         V^ 

6.  Census,  1144. 

7.  Legislative    Assembly    Established  —  'Election    Districts  — 

Qualifi4XLtions  of  Electors  —  Term  of  0§ce  —  Powers  and 
Dvtdes  of  Legislative  Assembly,  1144.       >^ 

8.  Commissioners  to  United  States,  1146.  ^ 

9.  Courts  and  Judges  —  Jurisdiction,  1146.  ^ 

10.  Appeal,  etCy  to  United  States  Supreme  Court,  11*6- 

11,  Improvemerits  of  Rivers  and  Harbors  —  Protection^  ^^^' 

gation,  etc,,  1147. 
IS.  Transfer  of  Property,  etc,  to    Philippine  GovernnV^'^ 
Military  and  Other  Reservations,  1147. 

65,  Authority  Conferred  to  Acquire,  etc..  Real  and  PersV^ 

Property,  1148. 
64.  Acquisition  of  Property  of  Religious  Orders,  etc. —  Issue  • 
.  Bonds  Authorized,  1148. 

66.  Disposition  of  Property  Acquired  —  Deferred   Payments 

etc. —  Use  of  Proceeds  —  Preference  Rights  of  SetUers, 
etc.,  1149. 

84'  United  States  Shipping,  Customs,  etc.,  Laws  Made  Appli- 
cable, 1149. 

86.  Depositories  of  Public  Money,  1150. 

86.  Right  to  Annul  All  Laws  Reserved  by  Congress,  1150. 

88.  Repeal,  1151. 

Act  of  March  8,  1902,  ch.  llfi,  1151. 

Sec.  9.  Treason —  Evidence  Necessary  to  Convict  Accused,  1151. 

Act  of  Feb.  9,  1903,  ch.  629,  1151. 

Sec.  1.  Offenders  against  United  States  —  Arrest  and  Removal,  1151. 
2.  Fugitives  from  Justice,  1151. 

11128] 
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Ad  of  Feb.  6, 1905,  cfc.  m,  1162. 

Sec.  1.  Application  of  Laws  Relating  to  Extradition^  1152. 

18.  Application  of  Laws  Rdaiing  to  Escape  of  Prisonere,  1152 

Act  of  Feb.  6,  1905,  ch.  45S,  1152. 

Sec.  6.  Immigration  Laws  —  Enforcement  —  Use  of  Funds,  1152. 

7.  Supreme  Court  —  Judges  —  Compensation  —  Traveling 

Expenses,  1153. 

8.  Governor-General  to  Be  Title  of  CivU  Governor,  1153. 

Act  of  April  29,  1908,  ch.  152,  1153. 

Sec.  1.  Inter-Island  Traffic  —  Power  to  Regulate,  Granted  Tempore 
arily  to  Philippine  Government,  1153. 
S:  Restrictions  on  Foreign  Vessels  Removed,  1154. 
4'  Licenses  to  Harbor  Vessels,  1154. 

6.  Philippine  Government  to  Enforce  Navigation  Laws,  1154. 
6.  Repeal,  1154. 

Act  of  May  11,  1908,  ch.  164,  1154. 

Sec.  1.  Philippine  Commission  —  Additional  Member  Authorized, 
1154. 
2.  New  ExecuHve  Department  Created,  1155. 

Act  of  May  22,  1908,  ch.  186,  1155. 
.  Sec.  1.  Resident  Commissioners  —  Salary,  1156. 

Res.  of  April  9,  1910,  No.  19,  1155. 

Terms  of  Supreme  Court  at  Baguio,  etc.,  1155. 

Act  of  Feb.  16, 1911,  ch.  81,  1155. 

Sec.  1.  Members  of  Assembly  to  be  Elected  for  Four   Years  — 
Regular  Sessions  of  Legislature^  1155. 
2.  Resident  Commissioners^  1156. 
S.  Repeal,  1156. 

IL  Public  and  Mineral  Lands,  1156. 

Ad  of  July  1,  1902,  ch.  1369,  1156. 

Sec.  IS.  Public  Lands  —  Disposal  —  Regulations,  1156. 

14.  Perfecting  Titles  by  Present  Owners  — Issuance  of  Patents, 

1156. 
IB.  Limit  of  Sales  to  Settlers  —  Occupancy,  Improvement,  etc., 
1157. 

16.  Preference  to  Actual  Occupants  —  Limit  of  Area,  1158. 

17.  Protection  of  Forests  —  Use  of  Receipts,  1158. 

15.  Forest  Laws,  etc.,  Continued  —  Timber  Licenses,  1168. 

19.  Basis  of  Water  Privileges,  1168. 
to.  Disposal,  1159. 

£1.  Purchase,   etc.,   by  Citizens  —  Minerals  on    Unpatented 

Agricultural  Lands,  1159. 
t2.  Locating  of  Mineral  Claims  —  Regulations,  1159. 
£S.  Demarcation  of  Claims,  1160. 
t4'  Marking  Lines  of  Claims  —  Surveys,  1160. 
£S.  Removal  of  Posts  Unlawful,  1161. 
t6.  Location  Lines,  1161. 

£7.  Restrictions —  Prior  Claims  Not  Prejudiced,  1161. 
t8.  Claims  of  Full  Size  —  Application  and  Affidavit,  1161. 
t9.  Fractional  Claims  —  Dedaration  —  Description  —  Sketch 

Plan  —  Innocent  Noncompliance  with  Regulations,  1161. 
SO.  Difficult  Demarcations,  1162. 
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Sec.  SI,  Recording  ClaimSy  1162. 
St.  Disputes,  1162. 

55.  Limit  of  Claims,  1163. 
S4'  Abandonment,  1163. 

85.  Proofs  of  Citizenship,  1163. 

56.  Mining  Regulations  —  Ann\wl  Labor  or  Improvements  — 

Relocation  on  Noncompliance  with  Regulations  —  DeUn- 
quent  Part  Owners,  1163. 

57.  Patents,  How  Obtained,  1164. 

58.  Oaih,  etc.,  of  Nonresident  Applicants,  1166. 

59.  Adverse  Claims  —  Proceedings  and  Determination,  1165. 
J^.  Claims  upon  Surveyed  Lands  —  On   Unsurveyed  Lands, 

1166. 
4L  BuUding-Stone  Entries,  1166. 
4£.  Petroleum,  etc.,  Entries,  1167. 
45.  Placer  Claims  —  Limit,  1167 . 

44.  Placer  Claims  on  Surveyed  Land,  1167. 

45.  EstablishmerU  of  Right  to  Patent  —  Prior  Liens,  1167. 

Ji6.  Appointment  of  Deputy  Surveyors  —  Expenses  —  Charges 
for  Surveys,  1168. 

47.  Verification  of  Affidavits  —  Testimony,  etc —  Contests, 

1168. 

48.  PaJterds  of  Nonmineral  Lands,  etc.,  for  Milling,  etc. —  MUl 

Site  Patents,  1169. 

49.  Rides  for  Mines,  etc. —  Bonds  of  Deputy  Mineral  Sur- 

veyors, 1169. 

60.  Protection  to  Vested  Water  Rights  —  Damages,  1169. 

61.  Patents  Subject  to  Vested  Water  Rights,  1169. 

62.  Establishment  of  Land  Districts,  etc.,  1170. 

65.  Coal  Land  Entries,  1 170. 

64'  Preference  Right  of  Entry  of  Coal  Lands,  1170. 

66.  Declaratory  Statement  in  Such  Case,  1170. 

66.  Limit  to  Entries  to  Coal  Lands  —  SaUne  Lands,  1171. 

67.  Conflicting  Claims  to  Coal  Lands,  1171. 

68.  Saline  Lcmds  —  Auction  and  Private  Sales,  1171. 

69.  Mineral  Lands  Reserved  from  Grants  for  Public  Works, 

1172. 

60.  Prior  Mining  Concessions  Not  Affected,  1172. 

61.  Future  Mining  Rights,  1172. 

6£.  Cancellation  of  Perfected  Spanish  Concessions,  1172. 

III.  Bonds  for  Public  Improyements,  1173. 

Act  of  July  1,  1902,  ch.  1S69,  1178. 

Sec.  66.  Municipal  Bonds  for  Public  Improvements  —  Limit  of 
Indebtedness,  1173. 

67.  Denomination  of  Bonds  —  Interest  —  Taxes,  1173. 

68.  Use  of  Funds  Received  from  Sale  of  Bonds,  1 174. 

69.  Taxes  to  Pay  Bond  Obligations  —  Reimbursement,  1174. 

70.  Manila  —  Issue  of  Bonds  for  Sewers,  Water  Supply,  etc. — 

Limit,  117 A. 

71.  Denomination  of  Bonds  — Interest  —  Taxes,  1174. 
7IB.    Use  of  Funds,  1174. 

73.  Taxes  to  Meet  Bond  Obligations  —  Reimbursement,  1174. 

Act  of  Feb.  6,  1906,  ch.  463,  1175. 

Sec.    1.  Bonds  Exempt  from  Taxation,  1175. 

If.  Issue  of  Bonds  for  Pvblic  Improvement  Authorized,  1176. 
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Sec.   4'  GovemmerU  Aid  to  RaUroada  —  QuaranJty  of  Interest  on 
Bonds,  1176. 
CondUtons  of  Guaranty ,  1176. 
Eestridions  on  Execution  of  Guaranty  Contract,  1177. 
Lien  for  Interest  Paid,  1177. 
Limit  on  Amount  of  Guaranty  1177. 
,  Supervision  over  Roads,  etc. —  Appointment  of  Directors  — 
Reports  of  Receipte  and  Expenditures,  1177. 
Powers  of  Supreme  Court  over  Aided  Roads,  1178. 
Franchise  Grants,  1178. 
It.  Repeal,  1178. 

IV.  Franchises,  1178. 

Act  of  July  1,  1902,  ch.  1S69,  1178. 

Sec,  74.  AtUharity  to  Grant  Franchises  —  Taking  of  Private  Prop- 
erty  —  Amendment  of  Franchises  —  Stock  —  Dividends 
—  Sbwe  Labor  ProkOrUed,  1178. 

76,  Real  Estate  Holdings  of  Corporations  —  Maximum  — 

Locms,  1170. 

V.  Coins  and  Coinage,  1180. 

Act  of  July  1,  190!B,  ck,  1S69,  1180. 

Sec.  76.  Mint  at  Manila  Authorized  —  United  States  Laws  Applu 
cable,  1180. 

77,  Coinage  of  Subsidiary  Silver  Coins,  1180. 

79,  Minor  Coins  —  Alloy  —  Weight,  1180. 

80,  Purchase  of  Metal  for  Subsidiary  and  Minor  Coins,  1181. 

81,  Place  of  Coinage  of  Subsidiary  and  Minor  Coins,  1181. 
8X,  Devices  andlnscriptions,  1\S1, 

83,  Redemption  and  Reissue  of  Defedive  Coins,  etc,  1181. 

Act  of  March  2, 1903,  ch.  980,  1181. 

Sec.    1,    Unit  of  Value  Gold  Peso,  1181. 
i.  Silver  Coins  —  Silver  Peso,  1182. 

5.  Silver  Peso  Legal  Tender,  1182. 

6,  Coinage  —  Recoinage  —  Legal  Tender  Value  of  Subsidiary 

Coins,  1182. 

6.  Limitations  —  Maintenance  of  Parity  between  Gold  and 

Silver  —  Temporary  Certificates  of  Indebtedness,  1182. 

7.  Silver  Coins  Now  in  Use,  1183. 

8.  Issue  of  Certificates  for  Pesos  Deposited  —  Substitution  of 

United  States  Gold  for  Reserve  —  Maximum  Amount^ 
,1184. 
P.  Purchase  of  Bullion,  WM, 

10,  Place  of  Coiruige,  1184. 

11,  Devices  and  Inscriptions,  llS4t, 

liS,  Preparation  of  Notes  and  Certificates,  1185. 
IS.  Repeal,  1185. 

Ad  of  June  23, 1906,  ch.  3621 ,  1 186. 

Sec.  1.  Philippine  Coinage  —  Change  in  Weight  and  Fineness^ 
Silver  Coins  —  Subsidiary  Coins  —  Minimum  Fineness^ 
1185. 

VI.  Tariff  and  Revenue,  1186. 

Act  of  March  8,  1902,  ch,  HO,  1186. 

Sec,  6,  Drawbacks  and  Internal  Revenue  Tax  Exemptions  as  tc 
Goods  Shipped  from  the   United  States,  1 186. 
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Sec,  7.  Re-Exportation  to  the  PkilippineSf  1186. 

8,  Customs  Administration  and  Tariff  Laws  Appltcablej  1186. 

Act  of  Oct,  S,  191S,  ch.  16,  1187. 

Sec,  IV,  C.  Duties  on  Articles  Exported,  Imported,  etc,,  1187. 

Act  of  Feb.  6;  1905,  ch.  453,  1188. 

Sec,  6,  Construction,  etc..  Material  Admitted  Free  of  Duty,  1188. 

Act  of  Aug.  6,  1905,  ch,  8  (*'  Philippine  TaHff  Act  "),  1188. 
Sec.  1.  The  Tariff,  1188. 
2,  General  Rules,  1189. 
S.  Prohibited  Importations,  ll9i* 
4'  Abbreviations,  1195. 

5,  Definitions,  1195. 

6,  Payment  of  Duties,  1196. 

7,  Metric  System,  IIW. 

8,  Rates  of  Duties,  1196.  ^ 

Class  I,  Stones,  Earths,  Glass  and  Ceramic  Products, 
1196. 
//.  Coal,    Schists,    Bitumens,    and    Derivatives 

Thereof,  1199. 
///.  Metals  and  Manufactures  Thereof ^  1199. 
IV.  Substances   Employed  in    Pharmacy,   and 
Chemical  Indiistries;   Drugs,    Chemicals, 
Pigments,  and  Varnishes,  1204. 
V.  Cotton  and  Manufactures  Thereof,  1208. 
VI.  Manufactures  of  Hemp,  Flax,  Aloe,  Jute,  and 
Vegetable  Fibers,  Not  Otherwise  Provided 
for,  1211. 
VII.  Wool,    Bristles,    Hair,    and   Manufactures 

Thereof,  1213. 
VIII,  Silk  and  Manufactures  Thereof,  1214. 
IX,  Paper  and  Manufactures  Thereof,  1214. 
X,  Wood  arid  Other  M(iteriah,  and  Manufactures 

Thereof,  1215. 
XI,  Animals  and  Animal  Products,  and  Wastes, 

1216. 
XII,  Instruments,  Apparatus,  Machinery^  Vehi- 
cles, and  Boats,  1218. 

XIII,  Alimentary  Substances,  1220. 

XIV,  Miscellaneous,  1227. 

9,  Free  List,  1230. 

10,  Free,  Subject  to  Express  Conditions,  1232. 

11,  Free    Upon  Compliance  with  Corresponding  Regulations, 

1234. 

12,  Free  Admission  of  Certain  United  States  Products,  1236. 
14,  Wharfage,  1236. 

16,  Consignee  Deemed  Owner  of  Imports,  1236. 

16,  Invoices  —  Contenls  —  Number,  1237. 

17,  Necessity  of  Irwoice  —  Exception  —  Eviderux,  1237. 

18,  Production  before  American  Consul  —  Exceptions  —  Dedar- 

alien  by  Purchaser,  1238. 

19,  Report  of  Frauds,  etc,,  1238. 

W,  Inspection  of  United  Stales  OovemmerU  Vessels,  1239. 

£1.  Drawback  —  Fuel,  12S9, 

22,  Drawback  —  Articles  of  Imported  MalefHals,  etc,,  1239. 

28,  Return  of  CorUainers,  etc.,  1240. 
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Sec.  ^4.  Internal  Revenue  Tax  on  Imports,  1240. 
26.  Enforcement  of  Act,  1240. 

£6.  Trademarks  —  Jurisdiction  of  Philippine  Courts,  1240. 
i^.  Repeal  —  Saving  Clause,  1240. 
«S.  Eiect,  1241. 

CROSS-R£F£R£NCES 

Cadets  in  MUitary  Academy,  see  MILITARY  ACADEMY. 

Public  Documents  for  Library  in  Manila,  see  PUBLIC  DOCUMENTS. 

Acknowledgment   of   Deeds    and    Other   Instruments,   see    NOTARIES 

PUBLIC. 
Philippine  Constabulary  and  Philippine  Scouts,  see  WAR  DEPARTMENT 

AND  MILITARY  ESTABLISHMENT. 


L  CIVIL  OOVEBNMENT 

An  Act  Temporarily  to  provide  for  the  administration  of  the  affairs  of 
civil  government  in  the  Philippine  Islands,  and  for  other  purposes. 

[Act  of  July  1,  1902,  ch.  1369,  32  Stat.  L.  691.] 

[Sec.  1.]  [Temporary  civil  government  established  in  Philippine  Islands, 
ratified — laws  applicable  —  civil  appointments.]  That  the  action  of  the 
President  of  the  United  States  in  creating  the  Philippine  Commission  and 
authorizing  said  Commission  to  exercise  the  powers  of  government  to  the 
extent  and  in  the  manner  and  form  and  subject  to  the  regulation  and  con- 
trol set  forth  in  the  instructions  of  the  President  to  the  Philippine  Com- 
mission, dated  April  seventh,  nineteen  hundred,  and  in  creating  the  offices 
of  civil  governor  and  vice-governor  of  the  Philippine  Islands,  and  author- 
izing said  civil  governor  arid  vice-governor  to  exercise  the  powers  of  govern- 
ment to  the  extent  and  in  the  manner  and  form  set  forth  in  the  Executive 
order  dated  June  twenty-first,  nineteen  hundred  and  one,  and  in  establish- 
ing four  executive  departments  of  government  in  said  Islands  as  set  forth 
in  the  Act  of  the  Philippine  Commission,  entitled  **An  Act  providing  an 
organization  for  the  departments  of  the  interior,  of  commerce  and  police, 
of  finance  and  justice,  and  of  public  instruction,"  enacted  September  sixth, 
nineteen  hundred  and  one,  is  hereby  approved,  ratified,  and  confirmed,  and 
until  otherwise  provided  by  law  the  said  Islands  shall  continue  to  be  gov- 
erned as  thereby  and  herein  provided,  and  all  laws  passed  hereafter  by  the 
Philippine  Commission  shall  have  an  enacting  clause  as  follows:  **  By 
authority  of  the  United  States  be  it  enacted  by  the  Philippine  Commis- 
sion." The  provisions  of  section  eighteen  hundred  and  ninety-one  of  the 
Revised  Statutes  of  eighteen  hundred  and  seventy-eight  shall  not  apply  to 
the  Philippine  Islands. 

Future  appointments  of  civil  governor,  vice-governor,  members  of  said 
Commission  and  heads  of  executive  departments  shall  be  made  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate.  [32  Stat.  L. 
691.] 

This  is  the  first  section  of  the  Act  vftrlous^  known  as  the  '•  Lodge  Act,"  the  "  PliiUp- 
pine  Organic  Act/'  and  the  "Philippine  Govemment  Act."     The  Act  oonsisted  of 
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eighty<eight  sections,  of  which  the  foregoing  section  1  and  sections  3-12,  &3-65,  84-86, 
and  88  are  given  within  this  subdivision.  Sections  13-62  are  given  in  subdivision  II 
of  this  title.  Sections  66-73  are  given  in  aubdiviaion  III  of  this  title.  Sectiona  74-76 
are  given  in  subdivision  lY  of  this  title.  Sectionn  76-88  are  given  as  noted  under 
subdivision  V  of  this  title. 
R.  S.  sec.  1891,  above  mentioned,  ia  given  under  the  title  Tebbxt(»]XS. 

Section  2  of  this  Act  was  as  follorws: 

''  Sec.  2.  That  the  action  of  the  President  of  tbe  United  States  heretofore  taken  bj 
virtue  of  the  authority  vested  in  him  as  Commander  in  Chief  of  the  Army  and  Xavy^ 
as  set  forth  in  his  order  of  July  twelfth,  eighteen  hundred  and  nin^y-efght,  Whereby 
a  tariff  of  duties  and  taxes  as  set  forth  by  said  order  was  to  be  levied  and  oolleeted 
at  all  ports  and  places  in  the  Philippine  Islands  upon  passing  into  the  occupation 
and  possession  of  the  forces  of  the  United  States,  together  with  the  subsequent  amend- 
ments of  said  order,  are  hereby  approved,  ratified,  and  confirmed,  and  the  actians  of  the 
authorities  of  the  government  of  the  Philippine  Islands,  taken  in  accordanoe  wiUi  the 
provisions  of  said  order  and  subsequent  amendments,  are  hereby  approved:  Prowded^ 
That  nothing  contained  in  this  section  shall  be  held  to  amend  or  repeal  an  Act  entitled 
'An  Act  temporarily  to  provide  revenue  for  the  Philippine  Islands,  and  for  other  pur- 
poses,' approved  March  eighth,  nineteoi  hundred  and  two." 

This  section,  as  well  as  the  Act  of  March  8,  1002,  ch.  140,  32  Stat.  L.  64,  mentioned 
therein,  was  superseded  by  subsequent  provisiona  given  under  subdivision  VI  of  this 
title,  infra,  p.  1186. 

Section  10  of  this  Act  was  embodied  in  JudiciiU  Code,  |  248.  See  Judiciabt,  voL 
5,  p.  907. 

Section  87  of  this  Act  organized  the  Bureau  of  Insular  Affairs  in  the  War  I>e9art- 
ment.    See  War  Department  and  Military  Establishment. 

ITie  Act  of  May  11,  1908,  ch.  164,  infra,  p.  1164,  authorized  the  appointment  of  an 
additional  member  of  the  Philippine  Conunission,  and  the  creation  of  a  new  executive 
department. 

The  Act  of  Feb.  6,  1905,  ch.  45.%  §  8,  infra,  p.  1153,  provided  that  the  civil  governor 
of  the  Philippine  Islands  should  be  known  as  fiie  governor-general. 

This  Act  superseded  the  Act  of  March  2,  1901,  ch.  803,  31  Stat.  L.  910^  which  con- 
tained the  provision  that  "  all  military,  civil,  and  judiciai  powers  necessary  to  govern 
the  Philippme  Islands  .  .  .  shall,  until  otherwise  provided  by  Congress,  be  vested  in 
Bueh  person  and  persons  and  shall  be  exercised  in  such  manner  aa  the  Preaident  of 
the  United  States  shall  direct." 

Superseded. —  This  Act  was  to  a  large  extent  superseded  by  the  Act  of  Aug.  29,  1916, 
ch.  416,  which  provided  a  more  autonomous  government  for  the  Philippine  Islands.  See 
Pamph.  Supp.  No.  8,  Fed.  I^tat  Ann.,  p.  201,  1918  Supp.  Fed.  Stat.  Ann. 

The  treaties  with  respect  of  the  Philippine  Islanda,  which  were  concluded  between 
the  United  States  and  Spain,  were  as  follows: 

Treaty  of  Peace  between  the  United  States  of  America  and  the  Kingdom  of  Spam. 
Siffned  at  Paris,  December  10, 1898;  roHfioation  advised  by  the  Senate,  February  6, 
1899;  ratified  by  the  President,  February  €,  1899;  ratified  by  her  Majesty  the 
Queen  Regent  of  Spain,  March  19,  1899;  ratifications  exchanged  at  W(uh4ngUm, 
April  11,  1899;  proclaimed,  Washington,  April  11,  1899. 

Bt  CHB  PUBSIDBNT  of  the  UlOnD  BfBAXSB  -ov  Amhoa. 

A  PROCLAMATION. 

Whereas,  a  Treaty  of  Peace  between  the  United  States  of  America  and  Her  Majesty 
the  Queen  Kegent  of  Spain,  in  the  name  of  her  August  Son,  Don  Alfonso  XIII,  was 
concluded  and  signed  by  their  respective  plenipotentiaries  at  Paris  on  the  tenth  day  oi 
I>ecember,  1898,  the  original  of  which  Convention  being  in  the  fiogliah  and  SiMaiiali 
languagea,  is  word  for  word  as  follows:     [The  Spanish  version  is  here  omitted.] 

'fiiE  United  States  of  America  and  Her  Majesty  the  Qubew  Rboeitt  op  Sfaiw, 
IN  THE  Name  of  His  Aitoust  3ok  Don  Au^onso  XIII,  desiring  to  end  the  state  of  war 
now  existing  between  the  two  countries,  have  for  that  purpose  appointed  aa  Pleni- 
potentiaries : 

The  President  of  the  United  States, 

WiL£xuc  R.  DAT,  GnsHMAN  K.  Davis,  W^luam  P.  Fbyb,  Gbobos  OMay,  and  Whccb- 
LAW  Reid,  citizens  of  the  United  States; 

And  Her  Majesty  the  Queen  Regent  of  Spain, 

Don  Buobnio  Montebk)  Rios,  I^resident  of  the  Senate, 

Don  Buenaventura  de  Ababzuza,  Senator  of  the  Kingdom  and  ex-Minister  of  the 

Crowni 

Don  Joa  dk  QdkJunoA,  Deputy  to  the  Oortea  tod  Aaaooi^te  Jvatice  of  the  Suprom 
Court; 
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DoK  WtaOBSLAo  Ramirez  de  ViLUL-UmtmA,  E<iivoy  Extraordinary  and  Minister 
Plenipotentiary  at  Bruss^gj  and 

Don  Ratabl  Cebbbo,  Qenerai  of  Division^ 

Who,  having  aasembled  in  Paris,  and  having  exchanged  their  full  powers,  which 
were  iound  to  be  in  due  and  proper  'form,  have,  after  discussion  of  the  matters  before 
them,  agreed  upon  the  foUowing  articles: 

AsnotA  I. 

Spain  relinquishes  all. claim  of  sovereignty  over  and  title  to  Cuba. 

^d  as  the  island  is,  upon  its  evacuation  by  Spain,  to  be  occupied  by  the  United 
States,  the  United  States  will,  so  long  as  such  occupation  shall  last,  assume  ami 
discharge  the  obligations  that  m«y  under  international  law  result  from  the  fact  of  its 
occupation,  for  the  protection  of  life  and  property. 

m 

Article  II. 

Spain  cedes  to  the  United  States  the  island  of  Porto  Rico  and  other  islands  now 
und«r  Spanish  sovereignty  in  the  West  Indies,  and  the  island  of  Guam  in  the  Marianas 
or  LadnMies. 

ABTiGLa  in. 

Spain  cedes  to  the  United  States  the  archipelago  known  aa  the  Philippine  Island*, 
and  comprehending  the  islands  lying  within  the  foUowing  line: 

A  line  running  from  west  to  east  along  or  near  the  twentieth  parallel  of  north 
latitude,  and  through  the  middle  of  the  navigable  ehaimel  of  Bachi,  frcxn  the  one 
hundred  and  eighteenth  (118th)  to  the  one  hundred  and  twenty  seventh  (l£7th)  d^ree 
meridian  of  longitude  east  of  Greenwich,  thence  along  the  one  hundred  and  twenty 
seventh  ( 1^7th )  degree  meridian  of  longitude  east  of  Greenwich  to  the  parallel  of  four 
degrees  and  forty  five  minutes  (4"*  4d')  north  latitude,  thence  along  the  parallel  of 
four  degrees  and  forty  five  minutes  (4**  45')  north  latitude  to  its  intersection  with  the 
meridian  of  longitude  one  hundred  and  nineteen  degrees  and  thirty  five  minutes  (119'' 
35')  east  of  Gre^iwich,  thence  along  the  meridian  of  longitude  one  hundred  and  nine- 
teen degrees  and  thirty  five  minut^  (119**  35')  east  of  Greenwich  to  the  parallel  of 
latitude  seven  degrees  aiid  forty  minutes  (7°  4(K)  north,  thence  along  the  parallel  of 
latitude  seven  degrees  and  forty  minutes  (7°  40^)  north  to  its  intersection  with  the 
one  hundred  and  sixteenth  (110th)  degree  meridian  of  longitude  east  of  Greenwich, 
thence  by  a  direct  line  to  the  intersection  of  the  tenth  (10th)  degree  parallel  of  north 
latitude  with  the  one  hundred  and  eighteenth  (118th)  degree  meridian  of  longitude 
east  of  Greenwich,  and  thence  along  uie  one  hundred  and  eighteenth  (118th)  degree 
.  meridian  of  longitude  east  of  Greenwich  to  the  point  of  beginning. 

The  United  States  will  pay  to  Spain  the  sum  of  twenty  million  dollars  ($20,000,000) 
within  three  months  after  the  eocchange  of  the  ratification  of  the  present  treaty. 

ABnouB  IV. 

The  United  States  will,  for  the  term  of  ten  years  fr<Hn  the  date  of  the  exchange  of  the 
ratifications  of  the  present  treaty,  admit  Spanish  ships  and  merchandise  to  the  ports 
of  the  Philippine  Islands  on  the  same  terms  as  ships  and  merchsjidise  of  the  United 
States. 

AXTKXM  V. 

The  United  States  will,  upon  the  signature  of  the  present  treaty,  send  back  to  Spain, 
at  its  owii  cost,  the  Spanish  soldiers  taken  as  prisoners  of  war  on  the  capture  of 
Manila  by  the  American  forces.  The  arms  of  the  soldiers  in  question  shall  be  restored 
to  them. 

Spain  will,  upon  the  exchange  of  the  ratifications  of  the  present  treaty,  proceed  to 
evacuate  the  Philippines,  as  well  as  the  island  of  Guam,  on  terms  similar  to  those 
agreed  upon  by  the  Commissioners  appointed  to  arrange  for  the  evacuation  of  Porto 
Rico  and  other  islands  in  the  West  Indies,  under  the  Protocol  of  August  12,  18^8, 
whi(^  is  to  continue  in  force  till  its  provisions  are  completely  executed. 

The  thne  within  which  the  evacuation  of  the  Philippine  Islands  and  Guam  shall  be 
completed  shall  be  fixed  by  the  two  Governments.  Stands  of  colors,  uncaptured  war 
vessels,  small  arms,  guns  of  all  calibres,  with  their  carriages  and  accessories,  powder, 
ammunition,  live  stock,  and  materials  and  supplies  of  all  kind,  belonging  to  the  land 
and  naval  force  of  Spain  in  tha  Philippines  sjid  Guam,  remain  the  property  of  Spain. 
Pieces  of  heavy  ordnance,  exclusive  of  field  artillery,  in  the  fortifications  and  coast 
defences,  shall  remain  in  l^eir  emplacements  for  the  term  of  six  months,  to  be  reckoned 
from  the  exchange  of  ratifications  of  the  treaty;  and  the  United  States  may,  in  the 
mean  time,  purchase  such  material  from  Spain,  if  a  satisfactory  agreement  between  the 
two  Governments  on  the  subject  shall  be  reached. 


U36  7  FED.  STAT.  ANN.  (2d  Bd.) 

AxnoM  VL 

Spain  will,  upon  the  signature  of  the  present  treaty,  release  all  prisoners  of  war, 
and  all  persons  detained  or  imprisoned  lor  political  offenses,  in  connection  with  the 
insurrections  in  Cuba  and  the  Philippines  and  the  war  with  the  United  States. 

Reciprocally,  the  United  States  will  release  all  persons  made  prisoners  of  war  by  the 
American  forces,  and  will  undertake  to  obtain  the  release  of  all  Spanish  prisoners  in 
the  hands  of  the  insurgents  in  Cuba  and  the  Philippines. 

The  government  of  the  United  States  will  at  its  own  cost  return  to  Spain  and  the 
Government  of  Spain  will  at  its  own  cost  return  to  the  United  States,  Cuba,  Porto- 
Rico,  and  the  Philippines,  according  to  the  situation  of  their  respective  homes, 
prisoners  released  or  caused  to  be  released  by  them,  respectively,  under  this  article. 

Article  VII. 

The  United  States  and  Spain  mutually  relinquish  all  claims  for  indemnity^  national 
and  individual,  of  every  kind,  of  either  'Government,  or  of  its  citizens  or  subjects, 
against  ihe  other  Government,  that  may  have  arisen  since  the  beginning  of  the  late 
insurrection  in  Cuba  and  prior  to  the  exchange  of  ratifications  of  the  present  treaty, 
including  all  claims  for  indemnity  for  the  cost  of  the  war. 

The  United  States  will  adjudicate  and  settle  l^e  claims  of  its  citizens  against  Spain 
relinquished  in  this  article. 

Abticea  VIII. 

In  conformity  with  the  provisions  of  Atiicles  I,  II,  and  III  of  this  treaty,  l^ain 
relinquishes  in  Cuba,  and  cedes  in  Pbrto  Rico  and  other  islands  in  the  West  Indies,  in 
the  island  of  Guam,  and  in  the  Philippine  Archipelago  all  the  buildings,  wharves, 
barracks,  forts,  structures,  public  highways  and  other  immovable  property  which,  in 
conformity  with  law,  belong  to  the  public  domain,  and  as  such  belong  to  the  Crown  of 
Spain. 

And  it  is  hereby  declared  that  the  relinquishment  or  cession,  as  the  case  may  be, 
to  which  the  preceding  paragraph  refers,  cannot  in  any  respect  impair  the  property 
or  rights  which  by  law  belong  to  the  peaceful  possession  of  property  of  all  kinoB,  of 
provinces,  municipalities,  public  or  private  establishments,  ecclesiastical  or  civic 
bodies  or  i^y  other  associations  having  legal  capacity  to  acquire  and  possess  property 
in  the  aforesaid  territories  renounced  or  ceded,  or  of  private  individuals,  of  whatsoever 
nationality  such  individuals  may  be. 

The  aforesaid  relinquishment  or  cession,  as  the  case  may  be,  include  all  documents 
exclusively  referring  to  the  sovereignty  relinquished  or  ceded  that  may  exist  in  the 
archives  of  the  Peninsula.  Where  any  document  in  such  archives  only  m  part  relate 
to  said  sovereignty,  a  copy  of  such  part  will  be  furnished  whenever  it  shall  be 
requested.  Like  rules  shall  be  reciprocally  observed  in  favor  of  Spain  in  respect  of 
documents  in  the  archives  of  the  islands  above  referred  to. 

In  the  aforesaid  relinquishment  or  cession,  as  the  case  may  be,  are  also  included 
such  rights  as  the  Crown  of  Spain  and  its  authorities  possess  in  respect  of  the  official 
archives  and  records,  executive  as  well  as  judicial,  in  the  islands  ahove  referred  to, 
which  relate  to  said  islands  or  the  rights  and  property  of  their  inhabitants.  Such 
archives  and  records  shall  be  carefully  preserved,  and  private  persons  shall  without 
distinction  have  the  right  to  require,  in  accordance  with  law,  authenticated  copies 
of  the  contracts,  wills  and  other  instruments  forming  part  of  notarial  protoedis  or 
files,  or  which  may  be  contained  in  the  executive  or  judicial  archives,  be  the  latter 
in  Spain  or  in  the  islands  aforesaid. 

Abtioub  IX. 

Spanish  subjects,  natives  of  the  Peninsula,  residing  in  the  territory  over  whieh  Spain 
by  the  present  treaty  relinquishes  or  cedes  her  sovereignty,  may  remain  in  such  terri- 
tory or  may  remove  therefrom,  retaining  in  either  event  all  their  rights  of  propertyi 
including  the  right  to  sell  or  dispose  of  such  property  or  of  its  proceeds;  ana  they 
shall  also  have  the  right  to  carry  on  their  industry,  commerce  ana  professions,  being 
subject  in  respect  thereof  to  such  laws  as  are  applicable  to  other  foreigners.  In  case 
they  remain  in  the  territory  they  may  preserve  their  allegiance  to  the  Crown  of  Spain 
by  making,  before  a  court  of  record,  within  a  ^ear  from  the  date  of  the  exchange  of 
ratifications  of  this  treaty,  a  declaration  of  their  decision  to  preserve  such  alliance; 
in  default  of  which  declaration  they  shall  be  held  to  have  renounced  it  and  to  have 
adopted  the  nationality  of  the  territory  in  which  they  may  reside. 

The  civil  rights  and  political  status  of  the  native  innabitants  of  the  territories 
hereby  ceded  to  th»  United  States  shall  be  determined  by  the  Congress. 

Abtiolb  X. 

The  inhabitants  of  the  territories  over  which  Spain  relinquishee  or  cedes  her  aover- 
eignty  shall  be  secured  in  the  free  exercise  of  their  reli^on^ 
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ABTICX.B  XI. 

The  Spaniards  reetding  in  the  territories  over  which  Spain  by  this  treaty  cedes  or 
relinquishes  her  sovereignty  shall  be  subject  in  matters  civil  as  well  as  criminal  to 
the  jurisdiction  of  the  courts  of  the  country  wherein  they  reside,  pursuant  to  the 
ordinary  laws  governing  the  same;  and  th^  shall  have  the  right  to  appear  before 
such  courts^  and  to  pursue  the  same  course  as  citizens  of  the  country  to  which  the 
courts  belong. 

AsncLB  XII. 
Judic'.'i  proceedings  pending  at  the  time  of  the  exchange  of  ratifications  of  this 
treaty  in  the  territories  over  whdch  Spain  relinquishes  or  cedes  her  sovereignty  shall 
be  determined  according  to  the  following  rules: 

1.  Judgments  rendered  either  in  civil  suits  between  private  individuails,  or  in  criminal 
matters,  before  the  date  mentioned,  and  with  respect  to  which  there  is  no  recourse  or 
right  of  review  imder  the  Spanish  law,  shall  be  deemed  to  be  final,  and  shall  be  exe- 
cuted in  due  form  by  competent  authority  in  the  territory  within  which  such  judg- 
ments should  be  carried  out. 

2.  Civil  suits  between  private  individuals  which  may  on  the  date  mentioned  be  unde- 
termined shall  be  prosecuted  to  judgment  before  the  court  in  which  they  may  then  be 
pending  or  in  the  court  that  may  be  substituted  therefor. 

3.  Criminal  actions  pending  on  the  date  mentioned  before  the  Supreme  Court  of 
Spain  against  citizens  of  the  territory  by  this  treaty  ceases  to  be  Spanish  shall 
continue  under  its  jurisdiction  until  final  judgment;  but,  such  judgment  having  been, 
rendered,  the  execution  thereof  shall  be  committed  to  the  competent  authority  of  the 
place  in  which  the  case  arose. 

abticlb  xm. 

The  rights  of  property  secured  by  copyrights  and  patents  acquired  by  Spaniards  in 
the  island  of  Cuba,  and  in  Porto  Rico,  the  Philippines  and  other  ceded  territories,  at 
the  time  of  the  exchange  of  the  ratifications  of  this  treaty,  shall  continue  to  be 
respected.  Spanish  scientific,  literary  and  artistic  works,  not  subversive  of  public 
order  in  the  territories  in  question,  shall  continue  to  be  admitted  free  of  duty  into 
such  territories,  for  the  period  of  ten  years,  to  be  reckoned  from  the  date  of  the 
exchange  of  the  ratifications  of  this  treaty. 

AsnoLB  XIV. 

Spain  shall  have  the  power  to  establish  consular  officers  in  the  ports  and  places  of 
the  territories,  the  sovereignty  over  which  has  been  either  relinquished  or  ceded  by  the 
present  treaty. 

AsnOLB  XV. 

The  Government  of  each  country  will,  for  the  term  of  ten  years,  accord  to  the  mer- 
chant vessels  of  the  other  country  the  same  treatment  in  respect  of  all  port  charges, 
including  entrance  and  clearance  dues,  light  dues,  and  tonnage  duties,  as  it  accords 
to  its  own  merchant  vessels,  not  engaged  in  the  coastwise  traae. 

This  article  may  at  any  time  be  terminated  on  six  months'  notice  given  by  either 

Government  to  the  other.  

ARTICX.S  XVI. 

It  is  understood  that  any  obligations  assumed  in  this  treaty  by  the  United  States 
with  respect  to  Cuba  are  limited  to  the  time  of  its  occupancy  thereof;  but  it  will 
upon  the  termination  of  such  occupancy,  advise  any  Government  established  in  the 
island  to  assume  the  same  obligations. 

Artiole  XVII. 
The  present  treaty  shall  be  ratified  by  the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate  thereof,  and  by  Her  Majesty  the  Queen 
Regent  of  Spain;  and  the  ratifications  shall  be  exchanged  at  Washington  within  six 
months  from  the  date  hereof,  or  earlier  if  possible. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this  treaty  and 
have  hereynto  affixed  our  seals. 

Done  in  duplicate  at  Paris,  the  tenth  day  of  December,  in  the  year  of  Our  Lord  one 
thousand  eight  hundred  and  ninety  eight. 

[seal]  William  R.  Day 

[seal]  Cushman  K.  Davis 

[seal]  Wm  p.  Fbte 

[seal]  Geo.  Gbat 

[seal]  Whitelaw  Rbid 

[seal]  Eugbnio  Montbbo  Rrw 

[seal]  B.  de  Ababzxjza 

[seal]  J.  DE  GABNICA 

[seal]  W  R  DE  Villa  Usbutu 

[SKAL]  Rafael  Cebebo 

7  F.  S.  A.— 57 
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And  whereas,  the  said  Gonventioa  hma  been  duly  ratified  on  both  parts,  and  the 
ratifications  of  the  two  Goyemments  were  exchanged  in  the  City  of  Washington,  on 
4he  eleventh  day  of  April,  one  thousand  eight  hundred  and  ninety -nine;  . 

Now,  therefore,  be  it  known  that  I,  William  McKinley,  President  of  the  United 
States  of  America,  have  caused  the  said  Convention  to  be  made  -public,  to  the  end 
that  the  same  and  every  article  and  clause  thereof  may  be  observed  and  fulfilled  with 
good  faith  by  the  Unit^  States  and  the  citizens  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  United 
^ates  to  be  affixed. 

Done  at  the  City  of  Washington,  this  eleventh  day  of  April,  in  the  year  of  Our  Lord 
one  thousand  eight  hundred  and  ninety -nine,  and  of  the  Independence  of  the  United 
States  the  one  hundred  and  twenty-third. 

[SEAL]  William  MoKuruir 

By  the  President: 
John  Hay, 

Secretary  of  State, 

Treaty  between  the  United  States  and  Spain  for  the  cession  to  the  United  States  of 
any  and  all  islands  of  the  Philippine  archipelago  lying  outside  of  the  lines  described 
in  Article  III  of  the  treaty  of  peace  of  December  10,  1898.  Signed  at  Washington, 
November  7,  1900;  raiificaiion  advised  by  the  Senate  January  22y  lOOl;  ratified 
by  the  President  January  30,  1901;  ratified  by  Spain  February  25,  1901;  ratifi- 
cations ewchanged  at  Wa^shington  March  23,  1901;  proclaimed  March  2S,  1901, 

Bt  the  Pbesident  of  the  Uihted  States  of  America 

A  PROOLAMATION. 

Whereas  a  Convention  between  the  United  States  of  America  and  Spain,  providing 
for  the  cession  to  the  United  States  of  any  and  all  islands  of  the  Philippine  Archi- 
pelago lying  outside  of  the  lines  described  in  Article  III  of  the  Treaty  of  Peace  con- 
cluded by  them  at  Paris  on  December  10,  1893,  was  concluded  and  signed  by  their 
respective  plenipotentiaries  at  the  City  of  Washington  on  the  seventh  day  of  Novem- 
ber, 1900,  which  Convention,  being  in  the  English  and  Spanish  languages,  ia  word 
for  word  as  follows:     [The  Spanish  version  is  here  omitted.] 

The  United  States  of  America  and  Her  Majesty  the  Queen  I^gent  of  Spain,  in  the 
name  of  Her  August  Son,  Don  Alfoneo  XIII,  desiring  to  remove  any  ground  of  mis- 
understanding growing  out  of  the  interpretation  of  Article  III  of  the  Treaty  of  Peace 
concluded  between  thera  at  Paris  the  tenth  day  of  December,  one  tJiousand  eight 
hundred  and  ninety-eight,  whereby  Spain  cedes  to  the  United  States  the  archipelago 
known  as  the  Philippine  Islands  and  comprehending  the  islands  lying  within  certain 
described  lines,  and  having  resolved  to  conclude  a  Treaty  to  acQomplish  that  end, 
have  for  that  purpose  appointed  as  their  respective  plenipot^itiaries : 

The  President  of  the  United  States,  John  Hay,  Secretary  of  State  of  the  United 
States; 

and  Her  Majesty  the  Queen  Regent  of  Spain,  the  Duke  de  Arcos,  Envoy  Extraordi- 
nary and  Minister  Plenipotentiary  of  Spain  to  the  United  States; 

who,  having  met  in  the  city  of  Washington  and  having  exchanged  their  full  powers, 
which  were  found  to  be  in  due  and  proper  form,  have  agreed  upon  the  following  sole 
article: 

Sole  Article 

Spain  relinquishes  to  the  United  States  all  title  and  claim  of  title,  which  she  may 
have  had  at  the  time  of  the  conclusion  of  the  Treaty  of  Peace  of  Paris,  to  any  and 
all  islands  belonging  to  the  Philippine  Archipelago,  lying  outside  the  lines  described 
in  Article  III  of  that  Treaty  and  particularly  to  the  islands  of  Cagayan,  Sulu  and 
Sibuttt  and  their  dependencies,  and  agrees  that  all  .such  islands  shall  be  comprdended 
in  the  cession  of  the  Archipelago  as  fully  as  if  they  had  been  expressly  indudtod  within 
those  lines. 

The  United  States,  in  consideration  of  this  relinquishment,  will  pay  to  Spain  the 
sum  of  one  hundred  thousand  dollars  ($100,000)  within  six  months  after  the  exchange 
of  the  ratifications  of  the  present  Treaty. 

The  present  Treaty  shall  be  ratified  by  the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate  thereof,  and  by  Her  Majesty  the  Queen 
Regent  of  Spain,  after  approval  by  the  Cortes  of  the  Kingdom,  and  the  ratifications 
shall  be  exchanged  at  Washington  as  soon  as  possible. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this  Treaty  and 
have  hereunto  affixed  our  seals. 

Done  in  duplicate  at  the  city  of  Washington,  the  7th  day  of  November,  in  the  year 
of  Our  Lord  one  thousand  nine  hundred. 

John  Hat      [seal] 
Abcos  [seal] 
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And  whereas  the  said  Oonvention  has  been  duly  ratiHed  on  both  partg,  and  the  rati- 
fications of  the  two  Governments  were  exchanged  in  the  city  of  Washington  on  the 
twenty-third  day  of  March,  one  thousand  nine  hundred  and  one; 

Now,  therefore,  be  it  known  that  I,  William  McKinley,  President  of  the  United 
States  of  America,  hkve  caused  the  said  Convention  to  be  made  public,  to  the  end  that 
the  same  and  every  article  and  clause  thereof  may  be  observed  and  fulfilled  with  good 
faith  b^  the  United  States  and  the  citizens  thereof. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  United 
States  to  be  affixed. 
Done  at  the  City  of  Washington  this  23rd  day  of  March,  in  the  year  of  Our  Lord 
[sbal]     one  thousand  nine  hundred  and  one,  and  of  the  Independence  of  the  United 
States  the  one  hundred  and  twenty-^fth. 

William  MoKinlet 
By  the  President: 

John  Hat 

Secretary  of  State, 


Congress  had  fnll  authority  to  author- 
ize a  temporary  government  for  the  Phil- 
ippine Islands.  Dorr  v,  U.  S.,  (1904)  195 
U.  S.  138,  24  S.  Ct.  808,  49  U.  S.  (L.  ed.) 
128,  1  Ann.  Cas.  697. 

Postal  service. —  The  postal  service  in 
the  Philippine  Islands  is  not  subject  to 
the  genenu  laws  of  the  United  States, 
reguEiting  mails  under  the  administration 
of  the  United  States  Post  Office  Depart- 
ment (1902)  24  Op.  Atty.-Gen.  534; 
(1912)   29  Op.  Atty.-(3en.  380. 

Indictment  for  inf amove  crime. —  The 
requirement  of  the  Fifth  Amendmoit  to 
the  Federal  Constitution,  that  infamous 


crimes  must  be  presented  by  indictment, 
has  no  application  to  the  Philippine 
Islands.  Dowdell  r.  U.  S.,  (1911)  221 
U.  S.  326,  31  S.  Ct.  690,  65  U.  S.  (L.  ed.) 
763. 

Trial  by  jury  is  not  a  necessary  incident 
of  judicial  procedure  in  the  Philippine 
Islands  where  demand  for  trial  by  that 
method  has  been  msde  by  the  accused 
and  denied  by  the  courts  established  in 
the  islands.  Dorr  r.  U.  S.,  (1904)  195 
U.  S.  138,  24  S.  Ct.  808,  49  U.  S.  (L. 
ed.)  128,  1  Ann.  Cas.  697;  Dowdell  v. 
U.  S.,  (1911)  221  U.  S.  326,  31  S.  Ct. 
590,  66  U.  S.   (L.  ed.)   763. 


Sec.  3.  [Commeroial  intercourse  during  hostilities.]  That  the  President 
of  the  United  States,  dnring  such  time  as  and  whenever  the  sovereignly  and 
authority  of  the  United  States  encounter  armed  resistiance  in  the  Philippine 
Islands,  until  otherwise  provided  by  Congress,  shall  continue  to  regulate 
and  control  commercial  intercourse  with  and  within  said  Islands  by  such 
general  rules  and  regulations  as  he,  in  his  discretion,  may  deem  most  con- 
ducive to  the  public  interests  and  the  general  welfare.     [32  Stat.  L.  €92,] 

Sec.  4.  [Philippine  dtixenship  —  extension  of  right  by  legislature.] 
That  aU  inhabitants  of  the  Philippine  Islands  continuing  to  reside  therein 
who  were  Spanish  subjects  on  the  eleventh  day  of  April,  eighteen  hundred 
and  ninety-nine,  and  then  resided  in  said  islands,  and  their  children  bom 
subsequent  thereto,  shall  be  deemed  and  held  to  be  citizens  of  the  Philip- 
pine Islands  and  as  such  entitled  to  the  protection  of  the  United  States, 
except  such  as  shall  have  elected  to  preserve  their  allegiance  to  the  Grown 
of  Spain  in  accordance  with  the  provisions  of  the  treaty  of  peace  between 
the  United  States  and  Spain  signed  at  Paris  December  tenth,  eighteen  hun- 
dred and  ninety-eight :  Provided,  That  the  Philippine  Legislature  is  hereby 
authorized  to  provide  by  law  for  the  acquisition  of  Philippine  citizenship  by 
those  natives  of  the  Philippine  Islands  who  do  not  come  within  the  forego- 
ing provisions,  the  natives  of  other  insular  possessions  of  the  United  States, 
and  such  other  persons  residing  in  the  Philippine  Islands  who  could  become 
citizens  of  the  United  States  under  the  laws  of  the  United  States  if  residing 
therein.    [32  Stat,  L.  692,  as  amended  by  37  Stat,  L,  77.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  March  23,  1912, 

ch.  65,  the  amendment  consisting  in  the  addition  of  the  proTiso  at  the  end  of  the  text. 

Thift  aection  has  been  superseded.  See* the  notes  to  section  1  of  this  Act,  mtpra. 
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Citizenship. — ^The  attitude  of  the  execu- 
tive and  legislative  departments  of  the 
government  has  been,  and  is,  that  the 
native  inhabitants  of  the  Philippine 
Islands  did  not  become  citizens  of  the 
United  States  by  virtue  of  the  cession  of 
the  islands  by  Spain  by  means  of  the 
treaty  of  Paris.  ( 1901 )  23  Op.  Attv-Gen. 
370. 

Seamen  born,  in  the  Philippine  Islands, 
being  persons  whose  civil  and  political 
status  is,  by  the  treaty  of  peace  with 
Spain,  declared  to  be  a  matter  for  the 
future  determination  of  Congress,  are  not 
citizens  of  the  United  Statess  within  the 
meaning  of  any  statute  concerning  sea- 
men or  any  other  statute  or  law  of  the 


United  States.     (1901)  23  Op.  Atty.-Gen. 
400. 

Spanish  nationality  could  only  be  lost 
in  the  Philippine  Inlands  by  a  continu- 
ous residence  in  the  islands  and  failure  to 
declare  an  intention  of  retaining  it  within 
the  time  specified  in  the  treaty  of  Paris. 
So  where  a  Spanish  subject  was  absent 
from  the  islands  during  the  whole  period 
allowed  for  making  such  declarations  and 
remained  away  for  more  than  a  year  and 
a  half,  he  continued  to  remain  a  Spaniard 
and  did  not  become  a  citizen  of  the  Philip- 
pine Islands.  Bosque  v.  U.  S.,  (1908)  209 
U.  S.  91,  28  S.  Ot.  501,  52  U.  S.  (L.  ed.) 
6^. 


Sec.  5.  [Declaration  of  rights.]  That  no  law  shall  be  enacted  in  said 
islands  which  shall  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  or  deny  to  any  person  therein  the  equal  protection  of 
the  laws. 

That  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  be 
heard  by  himself  and  counsel,  to  demand  the  nature  and  cause  of  the  accusa- 
tion against  him,  to  have  a  speedy  and  public  trial,  to  meet  the  witnesses 
face  to  face,  and  to  have  compulsory  process  to  compel  the  attendance  of 
witnesses  in  his  behalf. 

That  no  person  shall  be  held  to  answer  for  a  criminal  offense  without  due 
process  of  law;  and  no  person  for  the  same  offense  shall  be  twice  put  in 
jeopardy  of  punishment,  nor  shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself. 

That  all  persons  shall  before  conviction  be  bailable  by  sufficient  sureties, 
except  for  capital  offenses. 

That  no  law  impairing  the  obligation  of  contracts  shall  be  enacted. 

That  no  person  shall  be  imprisoned  for  debt. 

That  the  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  in  cases  of  rebellion,  insurrection,  or  invasion  the  public  safety 
may  require  it,  in  either  of  which  events  the  same  may  be  suspended  by  the 
President,  or  by  the  governor,  with  the  approval  of  the  Philippine  CJom- 
mission,  wherever  during  such  period  the  necessity  for  such  suspension 
shall  exist. 

That  no  ex  post  facto  law  or  bill  of  attainder  shall  be  enacted. 

That  no  law  granting  a  title  of  nobility  shall  be  enacted,  and  no  person 
holding  any  office  of  profit  or  trust  in  said  islands,  shall,  without  the  consent 
of  the  Congress  of  the  United  States,  accept  any  present,  emolument,  office, 
or  title  of  any  kind  whatever  from  any  king,  queen,  prince,  or  foreign 
State. 

That  excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishment  inflicted. 

That  the  right  to  be  secure  against  unreasonable  searches  and  seizures 
shall  not  be  violated. 

That  neither  slavery,  nor  involuntary  servitude,  except  as  a  punishment 
for  crime  whereof  the  party  shall  have  been  duly  convicted,  shall  exist  in 
said  islands. 

That  no  law  shall  be  passed  abri^^g  the  freedom  of  speech  or  of  the 
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press,  OT  the  right  of  the  people  peaceably  to  assemble  and  petition  the 
(jovemment  for  redress  of  grievances. 

That  no  law  shaU  be  made  respecting  an  establishment  of  religion  or  pro- 
hibiting the  free  exercise  thereof,  and  that  the  free  exercise  and  enjoyment 
of  religious  profession  and  worship,  without  discrimination  or  preference, 
shall  forever  be  allowed. 

That  no  money  shall  be  paid -out  of  the  treasury  except  in  pursuance  of 
an  appropriation  by  law. 

That  the  rule  of  taxation  in  said  islands  shall  be  uniform. 

That  no  private  or  local  bill  which  may  be  enacted  into  law  shall  embrace 
more  than  one  subject,  and  that  subject  shall  be  expressed  in  the  title  of  the 
bill. 

That  no  warrant  shall  issue  but  upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing  the  place  to  be  searched  and  the 
person  or  things  to  te  seized. 

That  all  money  collected  on  any  tax  levied  or  assessed  for  a  special  pur- 
pose shall  be  treated  as  a  special  fund  in  the  treasury  and  paid  out  for  such 
purpose  only.    [32  Stat.  L.  692.] 

This  section  has  been  superseded.  See  the  notes  to  section  1  of  this  Act,  9upra, 
p.  1133. 


Construction. —  This  declaration  of 
righU  is  in  the  language  of  the  Bill  of 
Rights,  as  found  in  tlie  first  nine  amend- 
ments to  the  Constitution,  slightly 
changed  in  form  but  not  in  substance,  and 
must  be  given  the  same  construction  that 
has  been  placed  upon  the  instrument 
from  which  the  provisions  were  taken. 
Kepner  r.  U.  S.,  (1904)  1»5  U.  S.  100, 
24  8.  Ct.  797,  49  U.  S.  (L.  ed.)  114,  1  Ann. 
Cas.  665;  Serra  v.  Mortiga,  (1907)  204 
U.  S.  470,  27  S.  Ot.  343,  61  U.  S.  (L.  ed.) 
571. 

Jeopardy. — ^An  accused  is  not  placed 
twice  in  jeopardy  for  the  same  offense 
within  the  meaning  of  this  section  because 
the  Supreme  Court  of  the  Philippine 
Islands,  upon  reversing  judgment  below  in 
a  criminal  case,  on  an  appeal  taken  by 
the  accused,  convicted  him,  on  the  same 
facts,  of  a  different  offense,  carrying  an 
increased  sentence.  Trono  v.  U.  S.,  (1905) 
199  U.  S.  521.  26  S.  Ct.  121,  50  U.  S.  (L. 
ed.)  292,  4  Ann.  Cas.  773;  Flemiat«r  v, 
U.  S.,  (1«07)  207  U.  S.  372,  28  S.  Ct.  129, 
52  U.  S.  (L.  ed.)  252. 

Treating  as  two  different  offenses  as- 
saults on  two  different  individuals  does 
not  place  the  acou«ed  twice  in  jeopardy 
for  tne  same  offense,  even  if  these  ^jisaults 
occurred  verv  near  each  other,  in  one  con- 
tinuing  attempt  to  defy  the  law.  Flem- 
ister  t?.  U.  S.,  (1907)  207  U.  S.  372,  28 
S.  Ct.  129,  52  U.  8.  (L.  ed.)  252. 

The  offenses  of  behaving  in  an  indecent 
manner  in  a  public  place,  open  to  public 
view,  punishable  under  municipal  ordi- 
nance, and  of  insulting  a  public  officer  by 
deed  or  word  in  his  presence,  contrary  to 
P.  I.  Pen.  Code,  art.  257,  are  not  identical, 
so  that  a  conviction  of  the  first  will  bar  a 


prosecution  for  the  other,  although  the 
acts  and  words  of  the  accused  set  forth  in 
both  charges  are  the  same.  Gavieres  r. 
U.  S.,  (1911)  220  U.  S.  338,  31  S.  Ct.  421, 
55  U.  S.   (L.  ed.)  489. 

An  acQuittal  of  homicide,  as  defined  in 
the  Penal  Code  of  the  Philippine  Islands, 
art.  404,  is  a  bar  to  a  subsequent  convic- 
tion of  the  same  offense  arising  out  of 
the  same  facts,  under  an  information 
charging  the  higher  crime  of  assassina' 
tion,  as  defined  by  article  403,  since  if  not 
guilty  of  the  lesser  crime  the  accused 
could  not,  for  the  same  acts,  be  guilty  of 
the  offense  of  higher  grade.  Grafton  v. 
U.  S.,  (1907)  206  U.  S.  333,  27  S.  Ct.  740, 
51  U.  S.  (L.  ed.)  1084,  11  Ann.  Cas.  640. 

One  acquittal  by  a  military  court  of 
competent  jurisdiction  of  the  crime  of 
homicide,  as  defined  by  the  Penal  Code  of 
the  Philippine  Islands,  art.  404,  cannot  be 
tried  a  second  time  in  a  civil  court  of 
those  islands  for  the  same  offense.  Graf- 
ton V,  i:.  S.,  (1907)  206  U.  8.  333,  27  8. 
Ct.  749,  51  U.  8.  (L.  ed.)  1084,  11  Ann. 
Cas.  640. 

A  military  order,  amended  by  an  Act  of 
the  Philippine  Commission,  in  so  far  as  it 
undertook  to  permit  an  appeal  by  the 
government  after  acquittal,  was  repealed 
by  this  section,  providing  immunity  from 
second  jeopardy  for  the  same  criminal  of- 
fense. This  section  provides  that  no  per- 
son shall  be  put  twice  in  jeopardv  of 
punishment  for  the  same  offense.  "  While 
section  9  recognizes  the  established  juris- 
diction of  the  courts  of  the  islanas.  It 
was  not  intended  to  repeal  the  specific 
guaranty  of  section  5,  which  is  direct 
legislation  pertaining  to  the  particular 
subject.    It  is  a  well-settled  principle  of 
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conaftruotion  that  sp^ifio  terms  coTering 
the  given  sulgect-matter  will  prevail  over 
general  language  of  the  same  or  another 
statate  whidi  might  otherwise  prove  con- 
trolling." Kepner  v.  U.  S.,  (1»(>4)  195 
U.  S.  100,  24  S.  Ct.  7W,  49  U.  S.  (L.  ed.) 
114,  1  Ann.  Cas.  655. 

llie  provision  against  double  jeopardy, 
in  this  section,  is  in  terms  restricted  to 
instances  where  the  second  jeopardy  is 
''for  the  same  offense"  as  was  the  first. 
mux  V.  U.  S.,  (1912)  223  U.  R.  442,  32  S. 
C?t  250,  66  U.  S.  (L.  ed.)  500,  Ann.  Caa. 
1913C  1138. 

Jeopardy  clause  aa  affecting  appeals.— 
In  Ooampo  v.  U.  S.,  (1914)  234  U.  S.  91, 
34  S.  Ot.  712,  58  U.  S.  (L.  ed.)  1231,  it 
was  held  that  the  Supreme  Court  of  the 
Philippines,  on  appeal  by  the  defendant  in 
a  criminal .  case,  had  jurisdiction  to  in- 
creaae  the  punishment.  The  court  said: 
"The  court  waa  established  by  act  No. 
186  of  the  Philippine  Commission  (June 
11,  1901),  with  original  and  appellate 
jurisdiction.  By  §  18  it  was  given  appel- 
late jurisdiction  over  the  courts*  of  first 
instance  j  and  by  fi  39  it  was  enacted 
that  'the  existing  audiencia  or  supreme 
court  is  hereby  abolished,  and  the  supreme 
court  provided  by  this  act  is  substituted 
in  place  thereof.'  It  is  in  effect  conceded 
that  under  the  Spanish  system  the  courts 
of  ftrst  instance  were  deemed  examining 
courts,  having  a  sort  of  preliminary  ju- 
risdiction, and  that  their  judgments  of 
conviction  or  acauittal  were  not  final 
until  the  case  had  been  passed  upon  in  the 
audiencia  or  supreme  court.  But  it  is 
contended  that  this  was  so  far  changed  by 
General  Orders,  No.  58,  §f  42,  43,  44,  and 
50,  and  by  act  No.  194  of  the  Philippine 
Commission,  §  4  (August  10,  1901),  that 
the  judgments  of  tlie  court  of  first  in- 
stance are  final  unless  an  appeal  be 
taken.  And  so  it  was  held,  witti  respect 
to  cases  other  than  capital,  in  Kepner  t\ 
U.  S.,  [1904]  195  U.  S.  100,  121,  49  U.  S. 
(li.  ed.)  114,  121,  24  S.  Ct.  797,  1  Ann. 
Oas.  655.  But  this  does  not  settle  the 
question  of  the  jurisdiction  of  the  su- 
preme court  of  the  islands  where  an  ap- 
peal is  taken.  In  the  acts  referred  to, 
the  right  of  the  government,  as  well  as 
of  the  defendant,  to  appeal  from  the 
judgment  in  a  criminal  case,  was  recog- 
nized. In  the  Kepner  Case  it  was  held 
that  §  6  of  the  act  of  Congress  of  July  1, 
1902,  in  declaring  that  *  no  person  for 
the  same  offense  shall  be  twice  put  in 
jeopardy  of  punishment,'  prevented  an 
appeal  hy  the  government  from  a  judg- 
ment of  acquittal  in  the  court  of  first 
instance.  But  in  Trono  r.  U.  S.,  [1905] 
199  U.  S.  521,  50  U.  S.  (L.  ed.)  292,  26 
S.  Ot  121,  4  Ann.  Oas.  773,  where  the  de- 
fendants appealed  from  a  judgment  of  the 
court  of  first  instance,  which,  upon  an  in- 
dictment for  murtter,  had  found  them 
guilty  of  the  lower  crime  of  homicide, 
it  was  hdd  that  the  supreme  court  of  the 


islands  had  power  to  reverse  tlie  judg- 
ment and  find  the  accused  guilty  of  the 
higher  crime  of  murder;  distinguishing 
the  Kepner  Case.  In  Flemister  r.  U.  S., 
[1907]  207  U.  S.  372,  52  U.  S.  (L.  ed.) 
252,  28,  S.  Ot.  129,  a  judgment  of  the  in- 
sular supreme  court,  increasing  the  sen- 
tence imposed  by.  the  court  of  first  in- 
stance, was  affirmed.  See  also  Do«wdell  r. 
U.  S.,  [1911]  221  U.  S.  325,  327,  55  U.  S. 
(L.  ed.)  753,  756,  31  S.  Ct.  590;  Pico  p. 
U.  S.,  [1913]  228  U.  S.  225,  230,  57  U.  S. 
(L.  ed.)  812,  814,  33  S.  Ct.  482.  In 
8hort,  the  appellate  jurisdiction  of  the  su- 
preme court  of  the  Philippine  Islands  in 
criminal  cases  is  not  confined  to  mere 
errors  of  law,  but  extends  to  a  review  of 
the  whole  case.  And  such  is  the  settled 
practice  of  that  court." 

Due  process  of  law. —  The  due  process 
of  law  secured  to  4:he  people  of  the  Phil- 
ippine Islands  by  this  Act  was  not  denied 
by  the  afilrmanice  in  the  Supreme  Court 
of  the  Philippine  Islands  of  a  conviction 
of  the  offense  described  in  Philippine 
Penal  Code,  art.  343,  which  was  repHmled 
after  the  conviction  and  sentence  in  the 
court  of  the  first  instance  by  the  Act  of 
the  Philippine  Commission  of  Oct.  9, 
1907,  Act  No.  1757,  the  repealing  Act  also 
providing  for  the  'punishment  of  the  same 
offense,  and  within  limitations  not  ex- 
ceeded by  the  sentence  imposed  under  the 
former  Act.  Ong  Chang  Wing  v.  U.  S., 
(1910)  18  U.  S.  272,  31  S.  Ct.  15,  64 
U.  S.  (L.  ed.)  1040. 

Due  process  of  law  was  not  denied  by 
the  action  of  the  Supreme  Court  of  the 
Philippine  Islands  in  making  an  order 
upon  its  own  motion  when  the  accused 
were  ahsent  from  the  court,  requiring 
the  judge  and  clerk  of  court  below  to 
supply  deficiencies  in  the  record.  Dow- 
dell  V.  V.  S.,  (1911)  221  U.  S.  325,  31 
S.  Ct.  690,  55  U.  S.   (L.  ed.)   753. 

Due  process  of  law  and  criminal  appeaL 
— The  refusal  of  the  Supreme  Court  of 
the  Philippine  Islands,  on  an  appeal  in  a 
criminal  case,  to  entertain  an  objection 
to  the  sufficiency  of  the  complaint,  because 
such  objection  was  not  raised  before  final 
judgment  in  the  trial  court,  does  not 
amount  to  a  conviction  of  the  accused 
without  informing  them  of  the  nature  and 
character  of  Ihe  offense  charged,  or  to  a 
conviction  without  due  process  of  law,  in 
violation  of  ttiis  section,  although  the 
coui-t,  on  appeal,  has  power  to  re-examine 
both  the  law  and  the  facts,  where,  as  a 
necessary  consequence  of  the  facts  found, 
the  testimony  offered  at  the  trial,  without 
objection  or  exception  in  any  form,  estab- 
lished every  ingredient  of  the  crime. 
Serra  f>.  Mortiga,  (1907)  204  U.  S.  470» 
27  S.  Ct.  343,  51  U.  S.  (L.  ed.)   571. 

Advised  of  nature  and  cause  of  accosa- 
tion. — ^The  requirement  of  the  Philippine 
Bill  of  Rights,  that  the  accused  be  ad- 
vised of  the  nature  and  cause  of  the  ac- 
cusation against  him,  is  satisfied  where 
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such  ecMnplaint,  however  open  it  may  be 
to  criticism  on  demurrer,  auppoaing  the 
strict  rules  of  the  old  common  law  to  be 
applied,  leaves  no  doubt  in  the  mind  of 
a  person  of  rudim^itary  intelligence  that 
it  means  to  charge  the  accused  with  falsi- 
fication of  documents,  contrary  to  the 
Philippine  Penal  Code.  Paraiso  v.  U.  S., 
(1907)  207  U.  S.  368,  28  S.  Ot  127,  62 
U.  S.  (L.  ed.)  249. 

Confronting  witnesses. — The  right  of 
the  accused,  under  this  section,  to  meet 
the  vdtneeses  face  to  face  was  not  in- 
fringed by  the  action  of  the  Supreme 
Court  fd  the  Philippine  Islands  upon  sug- 
gestion of  diminution  of  the  record,  ui 
ordering  the  judge  and  clerk  of  the  court 
below  to  supply  the  failure  of  the  record 
to  show  whcfther  the  accused  pleaded  to 
the  c(»nplaint,  and  were  present  iiv  court 
during  tilie  entire  trial,  uowdell  v.  U.  S., 
(1911)  221  U.  8.  325,  31  S.  Ct.  690,  65 
U,  S.  (L.  ed.)  753. 

Cmel  and  unusual  punishment. —  Cruel 
and  unusual  punishment,  forbidden  by 
the  Philippine  Bill  of  Rights,  is  inflicted 
by  the  provisions  of  the  Philippine  Penal 
Code  under  which  the  falsification  by  a 
public  official  of  a  public  and  official 
document  must  be  punished  by  fine  and 
imprisonment  at  hard  and  painful  labor 
for  a  period  ranging  from  twelve  years 
and  a  day  to  twenty  years,  the  pris- 
oner being  subject,  as  accessories  to 
the  main  punishment,  to  carrying,  dur- 
inff  his  imprisonment,  a  chain  at  the 
amcle,  hangmg  from  the  wrist,  to  dep- 
rivation during  the  term  of  imprison- 
ment of  civil  rights,  and  to  perpetual 
absolute  disqualification  to  enjoy  political 
rights,  hold  office,  etc.,  and  to  surveillance 
of  the  authorities  during  life.  Weems  v. 
U.  S.,  (1910)  217  U.  S.  349,  30  S.  Ct. 
544,  54  U.  S.  (L.  ed.)  793,  19  Ann.  Cas. 
705. 

Imprisonment  for  debt. —  Imprisomnent 
for  debt,  contrary  to  this  section,  is  not 
provided  by  the  Philippine  Penal  Code, 
under  which  a  person  convicted  of  em- 
bezzlement may  be  made  to  suffer  a  sub- 
sidiary imprisonment  for  a  term  not  ex- 
ceeding one-third  of  the  principal  penalty, 
in  lieu  of  the  restoration  of  the  sum  found 
to  be  embezzled,  with  the  right  to  be  re- 
leased from  such  subsidiary  punishment 
upon  payment  of  the  money  wrongfully 
convmed.  Freeman  r.  U.  S.,  (1910)  217 
U.  S.  539,  30  S.  Ct.  592,  64  U.  S.  (L.  ed.) 
874,  19  Ann.  Cas.  766. 

Self-crimination. — ^An  accused  perscm 
cannot  claim  to  have  been  compelled  to 
be  a  witness  against  himself,  in  violation 
of  Ihis' section,  because  of  the  denial  of  a 
motion  to  compel  the  provincial  fiscal  to 
return  a  statement  made  by  accused  in 
ignorance  of  his  rights,  and  to  prohibit 
the  fiscal  from  using  the  statement,  where 
such  statement  was  not  afterwards  used 
in  any  way.     Pendleton  v,  U.  S.,   (1910) 


216  U.  8.  306»  30  S.  Ct.  315,  64  U.  a 

(L.  ed.)  49L 

Presentment  or  indictment  by  grand 
jury. — ^This  section  of  the  Act  of  Con- 
gress contains  no  specific  requirement  of 
a  presentment  or  indictment  bv  grand 
jury,  such  as  is  contained  in  the  Fifth 
Amendment  of  the  Constitution  of  the 
United  States.  And  in  this  respect  tlie 
Constitution  does  not,  of  its  own  force, 
apply  to  the  Islands.  That  the  require- 
ment of  an  indictment  by  grand  jury  is 
not  included  within  the  guaranty  of  "  due 

Srocess  of  taw  "  is  of  course  well  settled, 
campo  r.  U.  S.,  ( 1914)  234  U.  S.  91,  34 
8.  a.  712,  58  U.  8.  (L.  ed.)   1231. 

"Right  to  be  heard  by  himself  and 
oounseL"— In  Diaz  t*.  U.  S.,  (1912)  223 
U.  S.  442,  32  S.  Ct.  250,  66  U.  S.  (L.  ed.) 
600,  Ann.  Cas.  1913C  1138,  the  court  con- 
struing the  provision  in  this  section,  se- 
curing to  the  accused  in  all  criminal  pros- 
ecutions **  the  right  to  be  heard  by  him- 
self and  counsel,"  said :  "  An  identical 
or  similar  provision  is  found  in  the  c<Mi8ti- 
tutions  of  the  several  states,  and  its  sub- 
stantial equivalent  is  embodied  in  the 
Sixth  Amendment  to  the  Constitution  of 
the  United  States.  It  is  the  right  which 
these  constitutional  provisions  secure  to 
persons  accused  of  crime  in  this  country 
that  was  carried  to  the  Philippines  by 
the  congressional  enactment,  and,  there- 
fore, according  to  a  familiar  rule,  the 
prevailing  course  of  decision  here  may 
and  should  be  accepted  as  determinative 
of  the  nature  and  measure  of  the  right 
there.  .  .  .  As  the  offense  in  this  instance 
was  a  felony,  we  may  put  out  of  view 
the  decisions  dealing  with  this  right  in 
cases  of  misdemeanor.  In  cases  of  felony 
our  eourte,  with  substantial  accord,  have 
regarded  it  as  extending  to  every  stage 
of  the  trial,  inclusive  of  the  empaneling 
of  the  jury  and  the  reception  of  the  ver- 
dict, and  as  being  scarcely  less  important 
to  the  accused  than  the  right  of  trial 
itself.  And  with  like  accord  they  have 
regarded  an  accused  who  is  in  custcMdy  and 
one  who  is  charged  with  a  capital  offense 
as  incapable  of  waiving  the  right;  the  one 
because  his  presence  or  absence  is  not 
within  his  own  control,  and  the  other 
because,  in  addition  to  being  usually  in 
custody,  he  is  deemed  to  suffer  the  con- 
straint naturally  incident  to  an  apprehen- 
sion of  the  awful  penalty  that  would  fol- 
low conviction.  But  where  the  offense  is 
not  capital  and  the  accused  is  not  in  cus- 
tody, the  prevailing  rule  has  been,  that 
if,  after  the  trial  has  begun  in  his  pres- 
ence, he  voluntarily  absents  himself,  this 
does  not  nullify  what  has  been  done  or 
prevent  the  completion  of  the  trial,  but, 
on  the  contrary,  operates  as  a  waiver  of 
his  right  to  be  present  and  leaves  the 
court  free  to  proceed  with  the  trial  in 
like  manner  and  with  like  effect  as  if  he 
were  present." 
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**  Probable  cause." — The  function  of  de- 
termining that  probable  cause  exists  for 
the  arrest  of  a  person  is  a  quasi  judicial 
act  and  may  be  delegated  to  a  prosecuting 
attorney.  Ocampo  t?.  U.  S.,  (1914)  234 
U.  S.  91,  34  S.  Ct.  712,  58  U.  S.  (L.  ed.) 
1231. 

Deportation  of  aliens. — "  Sovereign 
states  have  inherent  power  to  deport 
aliens.  Congress  is  not  deprived  of  this 
power  by  the  Constitution  of  the  United 
States,    and    since   this   is   so  the   Phil- 


ippine Government  cannot  be  presented 
bv  the  Philippine  Bill  of  Rights  alone." 
Tiaco  V,  Forbes,  (1913)  228  U.  8.  549, 
33  S.  Ct.  585,  57  U.  S.  (L.  ed.)  960.  See 
also  Sui  V,  McCoy,  (1915)  2»9  U.  &  199, 
6  6.  Ct.  95,  50  U.  S.  (L.  ed.)   183. 

Territorial  uniformity. —  The  guaranty 
of  e^ual  protection  of  the  laws  does  not 
require  territorial  uniformity.  Ocampo  t?. 
U.  S.,  (1914)  234  U.  S.  91,  34  S.  Ct  712, 
68  U.  S.  (L.  ed.)  1231. 


Sec.  6.  [Census.]  That  whenever  the  existing  insiirrection  in  the 
Philippine  Islands  shall  have  ceased  and  a  condition  of  general  and  com- 
plete peace  shall  have  been  established  therein  and  the  fact  shall  be  certified 
to  the  President  by  the  Philippine  Commission  the  President,  upon  being 
satisfied  thereof,  shall  order  a  census  of  the  Philippine  Islands,  to  be  taken 
by  said  Philippine  Commission ;  such  census  in  its  inquiries  relating  to  the 
population  shall  take  and  make  so  far  as  practicable  full  report  for  all  the 
inhabitants,  of  name,  age,  sex,  race,  or  tribe,  whether  native  or  foreign 
bom,  literacy  in  Spanish,  native  dialect  or  language,  or  in  English,  school 
attendance,  ownership  of  homes,  industrial  and  social  statistics,  and  such 
other  information  separately  for  each  island,  each  province,  and  municipal- 
ity, or  other  civil  division,  as  the  President  and  said  Commission  may  deem 
necessary:  Provided,  That  the  President  may,  upon  the  request  of  said 
Commission,  in  his  discretion,  employ  the  service  of  the  Census  Bureau  in 
compiling  and  promulgating  the  statistical  information  above  provided  for, 
and  may  commit  to  such  Bureau  any  part  or  portion  of  such  labor  as  to 
him  may  seem  wise.    [32  Stat.  L,  693,] 

This  section  has  apparently  been  superseded.    See  the  notes  to  section  1  of  this  Act, 
«upra,  p.  1133. 

Sec.  7.  [Legislative  assembly  established — election  districts  —  qualifi- 
cations of  electors  —  term  of  office — powers  and  duties  of  legislative 
assembly.]  That  two  years  after  the  completion  and  publication  of  the 
census,  in  case  such  condition  of  general  and  complete  peace  with  recogni- 
tion of  the  authority  of  the  United  States  shall  have  continued  in  the  terri- 
tory of  said  Islands  not  inhabited  by  Moros  or  other  non-Christian  tribes 
and  such  facts  shall  have  been  certified  to  the  President  by  the  Philippine 
Commission,  the  President  upon  being  satisfied  thereof  shall  direct  said 
Commission  to  call,  and  the  Commission  shall  call,  a  general  election  for 
the  choice  of  delegates  to  a  popular  assembly  of  the  people  of  said  terri- 
tory in  the  Philippine  Islands,  which  shall  be  known  as  the  Philippine 
assembly.  After  said  assembly  shall  have  convened  and  organized,  all  the 
legislative  power  heretofore  conferred  on  the  Philippine  Commission  in 
all  that  part  of  said  Islands  not  inhabited  by  Moros  or  other  non-Christian 
tribes  shall  be  vested  in  a  legislature  consisting  of  two  houses  —  The  Philip- 
pine Commission  and  the  Philippine  assembly.  Said  assembly  shall  consist 
of  not  less  than  fifty  nor  more  than  one  hundred  members  to  be  apportioned 
by  said  Commission  among  the  provinces  as  nearly  as  practicable  according 
to  population :  Provided,  That  no  province  shall  have  less  than  one  mem- 
ber :    And  provided  further,  That  provinces  entitled  by  population  to  more 


PHILIPPINE  ISLANDS  1145 

than  one  member  may  be  divided  into  such  convenient  districts  as  the  said 
Commission  may  deem  best. 

Public  notice  of  such  division  shall  be  given  at  least  ninety  days  prior  to 
such  election,  and  the  election  shall  be  held  under  rules  and  regulations  to 
be  prescribed  by  law.  The  qualification  of  electors  in  such  election  shall  be 
the  same  as  is  now  provided  by  law  in  case  of  electors  in  municipal  elec- 
tions. The  members  of  assembly  shall  hold  oflBce  for  two  years  from  the  first 
day  of  January  next  following  their  election,  and  their  successors  shall  be 
chosen  by  the  people  every  second  year  thereafter.  No  person  shall  be 
eligible  to  such  election  who  is  not  a  qualified  elector  of  the  election  dis- 
trict in  which  he  may  be  chosen,  owing  allegiance  to  the  United  States, 
and  twenty-five  years  of  age. 

The  legislature  shall  hold  annual  sessions,  commencing  on  the  first  Mon- 
day of  February  in  each  year  and  continuing  not  exceeding  ninety  days 
thereafter  (Sundays  and  holidays  not  included)  and  the  first  meeting  of 
the  legislature  shall  be  held  upon  the  call  of  the  governor  within  ninety 
days  after  the  first  election:  Provided,  That  the  Philippine  Legislature 
after  its  first  meeting  as  herein  provided  may  by  law  fix  a  date  other  than 
the  first  Monday  of  February  in  each  year  for  the  commencement  of  its 
annual  sessions :  And  provided  further,  That  if  at  the  termination  of  any 
session  the  appropriations  necessary  for  the  support  of  government  shall 
not  have  been  made,  an  amount  equal  to  the  sums  appropriated  in  the  last 
appropriation  bills  for  such  purposes  shall  be  deemed  to  be  appropriated; 
and  until  the  legislature  shall  act  in  such  behalf  the  treasurer  may,  with 
the  advice  of  the  governor,  make  the  payments  necessary  for  the  purposes 
aforesaid. 

The  legislature  may  be  called  in  special  session  at  any  time  by  the  civil 
governor  for  general  legislation,  or  for  action  on  such  specific  subjects  as  he 
may  designate.  No  special  session  shall  continue  longer  than  thirty  days, 
exclusive  of  Sundays. 

The  assembly  shall  be  the  judge  of  the  elections,  returns,  and  qualifica- 
tions of  its  members.  A  majority  shall  constitute  a  quorum  to  do  business, 
but  a  smaller  number  may  adjourn  from  day  to  day  and  may  be  authorized 
to  compel  the  attendance  of  absent  members.  It  shall  choose  its  speaker 
and  other  ofScers,  and  the  salaries  of  its  members  and  officers  shall  be  fixed 
by  law.  It  may  determine  the  rule  of  its  proceedings,  punish  its  members 
for  disorderly  behavior,  aiid  with  the  concurrence  of  two-thirds  expel  a 
member.  It  shall  keep  a  journal  of  its  proceedings,  which  shall  be  pub- 
lished, and  the  yeas  and  nays  of  the  members  on  any  question  shall,  on  the 
demand  of  one-fifth  of  those  present,  be  entered  on  the  journal.  [32  8tat. 
L.  693,  as  amended  by  35  Stat.  L.  659.] 

As  originaUy  enacted,  the  first  proviso  of  the  third  paragraph  of  this  eection  wa« 
as  follows :  "  That  the  first  meeting  of  the  legislature  shall  be  held  xv^n  the  call  of 
the  governor  within  ninety  days  of  the  first  election."  This  was  omitted  and  said 
first  proviso  changed  to  authorize  a  date  to  be  fixed  for  the  annual  session  of  the 
legislature  by  an  Act  of  Feb.  27,  1909,  ch.  227. 

The  provisions  of  the  second  paragraph  of  the  text  prescribing  the  term  of  membera 
of  the  assembly  were  superseded  by  the  Act  of  Feb.  16,  1911,  ch.  81^  S  1>  in/ra,  p.  1155. 

This  entire  section  has  probably  been  superseded.  6ee  the  notes  to  section  1  of  this 
Act,  SftprOf  p.  1133b 
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Sec.  8.  [Gommissioners  to  United  States.]  That  at  the  same  time  with 
the  first  meeting  the  the  Philippine  legislature,  and  biennially  thereafter, 
there  shall  be  chosen  by  said  legislature,  each  house  voting  separately,  two 
resident  commissioners  to  the  United  States,  who  shall  be  entitled  to  an 
oflScial  recognition  as  such  by  all  departments  upon  presentation  to  the 
President  of  a  certificate  of  election  by  the  civil  governor  of  said  islands, 
and  each  of  whom  shall  be  entitled  to  a  salary  payable  monthly  by  the 
United  States  at  the  rate  of  five  thousand  dollars  per  annum,  and  two 
thousand  dollars  additional  to  cover  all  expenses.  Provided,  That  no  per- 
son shall  be  eligible  to  such  election  who  is  not  a  qualified  elector  of  said 
islands,  owing  allegiance  to  the  United  States,  and  who  is  not  thirty  years 
of  age.     [32  Stat  L,  694.] 

This  section  ha^  been  superseded.  See  the  notes  to  section  1  of  this  Act,  aupra^ 
p.  1133. 

Section  10  of  this  Act  was  superseded  by  Judioial  Code,  f  S^i8.  See  JtrDicrABY,  vol.  6, 
p.  907. 

Sec.  9.  [Gourte  and  judges  —  jurisdiction.]  That  the  Supreme  Court 
and  the  courts  of  first  instance  of  the  Philippine  Islands  shall  possess  and 
exercise  jurisdiction  as  heretofore  provided  and  such  additional  jurisdiction 
as  shall  hereafter  be  prescribed  by  the  government  of  said  Islands,  subject 
to  the  power  of  said  Government  to  change  the  practice  and  method  of 
procedure.  The  municipal  courts  of  said  Islands  shall  possess  and  exer- 
cise jurisdiction  as  heretofore  provided  by  the  Philippine  Commission, 
subject  in  all  matters  to  such  alteration  and  amendment  as  may  be  hereafter 
enacted  by  law ;  and  the  chief  justice  and  associate  justices  of  the  supreme 
court  shall  hereafter  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  shall  receive  the  compensation  heretofore 
prescribed  by  the  Commission  until  otherwise  provided  by  Congress.  The 
judges  of  the  court  of  first  instance  shall  be  appointed  by  the  civil  governor, 
by  and  with  the  advice  and  consent  of  the  Philippine  Commission:  Pro- 
vided, That  the  admiralty  jurisdiction  of  the  supreme  court  and  courts  of 
first  instance  shall  not  be  changed  except  by  Act  of  Congress.  [32  Stat. 
L.  695.] 

This  section  has  been  superseded.  (See  the  notes  to  section  1  of  this  Act,  suprOf 
p.  1133. 


IriAbility  for  official  acts.— Philippine 
Supreme  Court  judges,  like  other  judges 
of  the  United  States  courts,  cannot  be 
held  Hable  for  their  judicial  acts  in  a  civil 
action.  Alzua  v,  Johnson,  ( 1913)  231  U. 
S.  106,  34  S.  Ct.  27,  58  U.  S.  (L.  ed.) 
14Q,  wherein  the  couit  said :  "  Whatever 
may  have  been  the  Spanish  law  this  is  a 
principle  so  deep  seated  in  our  system 
that  we  should  regard  it  as  carried  into 
the  Philippines  by  implication  as  soon  as 
we  estabtish  courts  in  those  islands." 

Hearing  on  appeal — ^The  Supreme  Court 


of  the  Philippine  Islands,  in  reviewing  the 
judgment  of  the  court  of  first  instance, 
in  a  criminal  case,  may  determine  for 
itfielf  the  guilt  or  innocence  of  the  defend- 
ant, upon  the  proofs  presented  at  the 
trial.  Pendleton  t;.  U.  S.,  (1910)  216 
U.  a  305,  30  S.  a.  316,  64  U.  S.  (L.  ed.) 
491. 

Modification  of  practice  and  proceduro 
by  the  government  are  clearly  warranted 
by  this  section.  Ocampo  v.  U.  S.,  (1914) 
234  U.  S.  91,  34  S.  Ct.  712,  68  U.  S. 
(Ia   ed.)    1231. 


Sec.  10.  [Appeal,  etc.,  to  United  States  Supreme  Oourt]  That  the 
Supreme  Court  of  the  United  States  shall  have  jurisdiction  to  review, 
revise,  reverse,  modify,  or  aflfirm  the  final  judprments  and  decrees  of  the 
supreme  court  of  the  Philippine  Islands  in  nil  actions,  cases,  causes,  and 
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proceedings  now  pending  therein  or  hereafter  determined  thereby  in  which 
the  Constitution  or  any  statute,  treaty,  title,  right,  or  privilege  of  the 
United  States  is  involved,  or  in  causes  in  which  the  value  in  controversy 
exceeds  twenty-five  thousand  dollars,  or  in  which  the  title  or  possession  of 
real  estate  exceeding  in  value  the  sum  of  twenty-five  thousand  dollars,  to  be 
ascertained  by  the  oath  of  either  party  or  of  other  competent  witnesses,  is 
involved  or  brought  in  question ;  and  such  final  judgments  or  decrees  may 
and  can  be  reviewed,  revised,  reversed,  modified,  or  afiSrmed  by  said 
Supreme  Court  of  the  United  States  on  appeal  or  writ  of  error  by  the  party 
aggrieved,  in  the  same  manner,  under  the  same  regulations,  and  by  the 
same^  procedure,  as  far  as  applicable,  as  the  final  judgments  and  decrees  of 
the  circuit  courts  of  the  United  States/    [32  Stat.  L.  695.] 

This  section  was  re-enacted,  almost  without  change,  in  Judicial  Code,  f  ^8,  given 
and  annotated  in  Jxtbiciabt,  vol.  5,  p.  907,  and,  while  it  was  not  expressly  repealed 
by  the  Code,  it  must  be. deemed  repealed  by  implication  thereby. 

« 

AmtotationSi — For  cases  decided  under  dicial  Code  and  the  notes  thereunder,  in 
this  section,  see  section  248  of  the  Ju-       title  Judioiabt,  vol.  5,  p.  907. 

Seo.  11.  [Improvements  of  riven  and  harbors  —  protection  to  navigin- 
tion,  etc.]  That  the  government  of  the  Philippine  Islands  is  hereby 
authorized  to  provide  for  the  needs  of  commerce  by  improving  the  harbors 
and  navigable  waters  of  said  islands  and  to  construct  and  maintain  in  said 
navigable  waters  and  upon  the  shore  adjacent  thereto  bonded  warehouses, 
wharves,  piers,  lighthouses,  signal  and  life-saving  stations,  buoys,  and  like 
instruments  of  commerce,  and  to  adopt  and  enforce  regulations  in  r^ard 
thereto,  including  bonded  warehouses  wherein  articles  not  intended  to  be 
imported  into  said  islands  nor  mingled  with  the  property  therein,  but 
brought  into  a  port  of  said  islands  for  reshipment  to  another  country,  may 
be  deposited  in  bond  and  reshipped  to  another  country  without  the  pay- 
ment of  customs  duties  or  charges.    [32  Stat.  L.  €95.] 


Sec.  12.  [Transfer  of  property,  etc.,  to  Philippine  QoTemment-^  mili- 
tary and  other  reservations.]  That  all  the  property  and  rights  which  may 
have  been  acquired  in  the  Philippine  Islands  by  the  United  States  under  llie 
treaty  of  peace  with  Spain,  signed  December  tenth,  eighteen  hundred  and 
ninety-eight,  except  such  land  or  other  property  as  shall  be  designated  by 
the  President  of  the  United  States  for  military  and  other  reservations  of 
the  (Jovemment  of  the  United  States,  are  hereby  placed  under  the  control 
of  the  government  of  said  islands  to  be  administered  for  the  benefit  of  the 
inhabitants  thereof,  except  as  provided  in  this  Act.     [32  Stat.  L,  695.] 

This  section  has  been  superseded.  See  the  notes  to  section  1  of  this  Act,  Bupra, 
p.  1133. 


JorisdiGtion  not  conferred. —  This  sec- 
tion, which  reserved  to  the  United  States 
in  the  Philippine  Islands  '*  such  land  or 
other  property  as  ehall  be  designated  by 
the  President  of  the  United  ^ates  for 
military  and  other  reservations,"  does 
not  confer  upon  him  the  power  to  with- 
draw the  reservation  completely  from  the 
local  jurisdiction  and  place  it  under  the 
luriadlciion    of    the    Navy    Department, 


thereby  erecting  a  new  and  independent 
authoritv  for  all  purposes  of  civil  govern- 
ment.    (l90d)   26  Op.  Atty.-Gen.  1>1. 

Transfer  of  reserved  lands. — The  Presi- 
dent has  authority  to  transfer  the  use  and 
control  of  lands  in  the  Philippine  lalands, 
reserved  bv  executive  order  for  naval  pur- 
poses, to  the  War  Department  for  military 
purposes.  By  this  act,  authority  was 
given. to  the  President  to  make 
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eepiions  out  of  the  general  grant  of 
"  control "  of  lands  in  the  Islands.  Thie 
autliority  was  full  and  complete.  There 
were  no  limitations'  upon  the  discretion 
of  the  President  beyond  this,  that  the 
lands  and  property  excepted  were  to  be 
designated  for  **  military  and  other  reser- 
vations of  the  Government  of  the  United 
States."  They  were  not,  as- in  the  public 
domain  in  the  United  States,  reserved 
from  the  public  lands  for  public  uses  to  be 
afterwards  restored  to  the  condition  of 
those  public  lands  under  general  laws. 
Lands  being  excepted  under  this  authority 
from  the  lands  placed  under  the  control 
of  the  Philippine  government,  a  reasonable 
construction  of  t^e  statute  would  be  that 
they  could  be  dedicated  to  any  necessary 
purposes  of  the  Government  of  the  United 
States.  That  they  might,  at  one  time, 
have  been  specifically  designated  for  the 


use  of  the  military  forces  or  of  the  navy 
forc'CK  would  not  deprive  the  President  of 
the  power  to  use  them,  if  he  thought 
proper,  for  some  other  purposes  required 
by  the  United  States.  The  power  dele- 
gated to  designate  the  lands  for  "  military 
and  other  purposes"  does  not  mean  that 
a  particular  use  should  be  designated  for 
each  parcel  at  the  time  it  is  selected  or 
excepted,  and  that  that  designation  ex- 
hausted the  power  of  the  President  so 
that  he  could  not  afterwards  devote  it  to 
some  other  needed  use.  The  right  of  ex- 
ception is  to  provide  for  the  necessities 
of  the  Government  of  the  United  States 
in  whatever  form  they  might  ariSe.  By 
these  provisions  of  the  act  any  interfer- 
ence with  the  general  control  of  the  public 
lands  in  the  Philippine  Islands  is  avoided. 
(I&IO)  2S  Op.  Atty.-Gen.  252. 


AUTHORITY  FOR  THE  PHILIPPINE   ISLANDS  GOVERNMENT  TO  PURCHASE  LANDS 
OF  RELIGIOUS  ORDERS  AND  OTHERS  AND  ISSUE  BONDS  FOR  PURCHASE  PRICE. 

Sec.  63.  [Authority  conferred  to  acquire,  etc.,  real  and  personal  prop- 
erty.] That  the  government  of  the  Philippine  Islands  is  hereby  author- 
ized, subject  to  the  limitations  and  conditions  prescribed  in  this  Act,  to 
acquire,  receive,  hold,  maintain,  and  convey  title  to  real  and  personal  prop- 
erty, and  may  acquire  real  estate  for  public  uses  by  the  exercise  of  the  right 
of  eminent  domain.    [32  Stat  L.  706,] 

Eminent   domain. —  The   power   of  em-       government  by  this  section.      (1903)   24 
inent  domain  is  vested  in  the  Philippine      Op.  Atty.-Gen.  640. 


Seo.  64.  [Acquisition  of  property  of  religious  orders,  etc. —  issue  of 
bonds  authorized.]  That  the  powers  hereinbefore  conferred  in  section 
sixty-three  may  also  be  exercised  in  respect  of  any  lands,  easements,  appur- 
tenances, and  hereditaments  which,  on  the  thirteenth  of  August,  eighteen 
hundred  and  ninety-eight,  were  owned  or  held  by  associations,  corporations, 
communities,  religious  orders,  or  private  individuals  in  such  large  tracts  or 
parcels  and  in  such  manner  as  in  the  opinion  of  the  Commission  injuriously 
to  affect  the  peace  and  welfare  of  the  people  of  the  Philippine  Islands.  And 
for  the  purpose  of  providing  funds  to  acquire  the  lands  mentioned  in  this 
section  said  government  of  the  Philippine  Islands  is  hereby  empowered  to 
incur  indebtedness,  to  borrow  money,  and  to  issue,  and  to  sell  at  not  less 
than  par  value,  in  gold  coin  of  the  United  States  of  the  present  standard 
value  or  the  equivalent  in  value  in  money  of  said  Islands,  upon  such  terms 
and  conditions  as  it  may  deem  best,  registered  or  coupon  bonds  of  said  gov- 
ernment for  such  amount  as  may  be  necessary,  said  bonds  to  be  in  denom- 
inations of  fifty  dollars  or  any  multiple  thereof,  bearing  interest  at  a  rate 
not  exceeding  four  and  a  half  per  centum  per  annum,  payable  quarterly, 
and  to  be  payable  at  the  pleasure  of  said  government  after  dates  named  in 
said  bonds  not  less  than  five  nor  more  than  thirty  years  from  the  date  of 
their  issue,  together  with  interest  thereon,  in  gold  coin  of  the  United  States 
of  the  present  standard  value  or  the  equivalent  in  value  in  money  of  said 
Islands ;  and  said  bonds  shall  be  exempt  from  the  payment  of  all  taxes  or 
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duties  of  said  government,  or  any  local  authority  therein,  or  of  the  Gov- 
ernment of  the  United  States,  as  well  as  from  taxation  in  any  form  by  or 
under  State,  municipal,  or  local  authority  in  the  United  States  or  the 
Philippine  Islands.  The  moneys  which  may  be  realized  or  received  from  the 
issue  and  sale  of  said  bonds  shall  be  applied  by  the  government  of  the 
Philippine  Islands  to  the  acquisition  of  the  property  authorized  by  this 
section,  and  to  no  other  purposes.    [32  Stat,  L,  706.] 

Sec.  65.  [Disposition  of  property  acquired  —  deferred  payments,  etc. — 
use  of  proceeds — preference  right  of  settlers,  etc.]  That  all  lands  acquired 
by  virtue  of  the  preceding  section  shall  constitute  a  part  and  portion  of  the 
prublic  property  of  the  government  of  the  Philippine  Islands,  And  may  be 
held,  sold,  and  conveyed,  or  leased  temporarily  for  a  period  not  exceeding 
three  years  after  their  acquisition  by  said  government  on  such  terms  and 
conditions  as  it  may  prescribe,  subject  to  the  limitations  and  conditions 
provided  for  in  this  Act:  Provided,  That  aU  deferred  payments  and  the 
interest  thereon  shall  be  payable  in  the  money  prescribed  for  the  payment 
of  principal  and  interest  of  the  bonds  authorized  to  be  issued  in  payment 
of  said  lands  by  the  preceding  section  and  said  deferred  payments  shall 
bear  interest  at  the  rate  borne  by  the  bonds.  All  moneys  realized  or 
received  from  sales  or  other  disposition  of  such  lands  or  by  reason  thereof 
shall  constitute  a  trust  fund  for  the  payment  of  principal  and  interest  of 
said  bonds,  and  also  constitute  a  sinking  fund  for  the  payment  of  said 
bonds  at  their  maturity.  Actual  settlers  and  occupants  at  the  time  said 
lands  are  acquired  by  the  government  shall  have  the  preference  over  all 
others  to  lease,  purchase,  or  acquire  their  holdings  within  such  reasonable 
time  as  may  be  determined  by  said  government.    [32  Stat.  L.  707.] 

Sec.  84.  [United  States  shipping,  customs,  etc.,  laws  made  applicable.] 
That  the  laws  relating  to  entry,  clearance,  and  manifests  of  steamships  and 
other  vessels  arriving  from  or  going  to  foreign  ports  shall  apply  to  voyages 
each  way  between  the  Philippine  Islands  and  the  United  States  and  the 
possessions  thereof,  and  all  laws  relating  to  the  collection  and  protection 
of  customs  duties  not  inconsistent  with  the  Act  of  Congress  of  March  eighth, 
nineteen  hundred  and  two,  *'  temporarily  to  provide  revenue  for  the  Philip- 
pine Islands,*'  shall  apply  in  the  case  of  vessels  and  goods  arriving  from 
said  Islands  in  the  United  States  and  its  aforesaid  possessions. 

The  laws  relating  to  seamen  on  foreign  voyages  shall  apply  to  seamen  on 
vessels  going  from  the  United  States  and  its  possessions  aforesaid  to  said 
Islands,  the  customs  oflScers  there  being  for  this  purpose  substituted  for 
consular  officers  in  foreign  ports. 

The  provisions  of  chapters  six  and  seven,  title  forty-eight.  Revised  Stat- 
utes, so  far  as  now  in  force,  and  any  amendments  thereof,  shall  apply  to 
vessels  making  voyages  either  way  between  ports  of  the  United  States  or  its 
aforesaid  possessions  and  ports  in  said  Islands ;  and  the  provisions  of  law 
relating  to  the  public  health  and  quarantine  shall  apply  in  the  case  of  ail 
vessels  entering  a  port  of  the  United  States  or  its  aforesaid  possessions  from 
said  Islands,  where  the  customs  officers  at  the  port  of  departure  shaU  per- 
form the  duties  required  by  such  law  of  consular  officers  in  foreign  ports. 

Section  three  thousand  and  five,  Revised  Statutes,  as  amended,  and 
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othci'  existing  laws  concerning  the  transit  of  merchandise  through  the 
United  States,  shall  apply  to  merchandise  arriving  at  any  port  of  the  United 
States  destined  for  any  of  its  insular  and  continental  possessions,  or 
destined  from  any  of  them  to  foreign  countries. 

Nothing  in  this  Act  shall  be  held  to  repeal  or  alter  any  part  of  the  Aot 
of  March  eighth,  nineteen  hundred  and  two,  aforesaid,  or  to  apply  to 
Guam,  Tutuila,  or  Manua,  except  that  section  eight  of  an  Act  entitled 
**An  Act  to  revise  and  amend  the  tjEtriff  laws  of  the  Philippine  Archi- 
pelago,*' enacted  by  the  Philippine  Commission  on  the  seventeenth  of  Sep- 
tember, nineteen  hundred  and  one,  and  approved  by  an  Act  entitled  **An 
Act  temporarily  to  provide  revenues  for  the  Philippine  Islands,  and  for 
other  purposes,*'  approved  March  eighth,  nineteen  hundred  and  two,  is 
hereby  amended  so  as  to  authorize  the  Civil  Governor  thereof  in  his  disr 
cretion  to  establish  the  equivalent  rates  of  the  money  in  circulation  in  said 
Islands  with  the  money  of  the  United  States  as  often  as  once  in  ten  days. 
[32  Stat  L,  711.] 

See  the  notes  to  section  1  of  this  Act,  supra ^  p.  1133. 

For  the  laws  relating  to  entry,  clearance  and  manifests  of  vessels,  mentioned  in  the 
first  paragraph  of  this  section,  see  Customs  Duties;  Shipping  and  Navigation..  For 
the  laws  relating  to  collection,  etc.,  of  cuntoms  duties,  see  Customs  Duties.  The  Act 
of  March  8,  1902,  ch.  140,  32  Stat.  L.  54,  has  been  superseded  by  subsequent  provisions, 
as  noted  under  subdivision  VI  of  this  title,  inf retry  p.  1189. 

For  the  laws  relating  to  seamen  on  foreign  voyages,  see  Se;amen. 

For  the  provisions  of  chapters  6,  7,  title  48,  Revised  Statutes,  mentioned  in  the  third 
paragraph  of  this  section,  see  Carriebs;  Limitation  of  Vessel  Owners'  Liability; 
Log  Books.  And  for  provisions  relating  to  public  health  and  quarantine,  see  Health 
AND  Quarantine. 

R.  S.  sec.  3005,  mentioned  in  fourth  paragraph  of  this  section,  is  given  in  Cus- 
toms Duties. 

The  Act  of  March  8,  1902,  ch.  140,  32  Stat.  L.  54,  has  been  superseded  to  a  large 
extent  by  subsequent  tariff  Acts,  as  noted  under  subdivision  VI  of  this  title,  infrtk, 
p.   1186. 

Sec.  85.  [Depositories  of  public  money.]  That  the  treasury  of  the 
Philippine  Islands  and  such  banking  associations  in  said  islands  with  a  paid 
up  capital  of  not  less  than  two  million  dollars  and  chartered  by  the  United 
States  or  any  State  thereof  as  may  be  designated  by  the  Secretary  of  War 
and  the  Secretary  of  the  Treasury  of  the  United  States  shall  be  depositories 
of  public  money  of  the  United  States,  subject  to  the  provisions  of  existing 
law  governing  such  depositories  in  the  United  States :  Provided,  That  the 
treasury  of  the  government  of  said  islands  shall  not  be  required  to  deposit 
bonds  in  the  Treasury  of  the  United  States,  or  to  give  other  specific  securi- 
ties for  the  safe-keeping  of  public  money  except  as  prescribed,  in  his  dis- 
cretion, by  the  Secretary  of  War.    [32  Stat.  L.  711.] 

Sec.  86.  [Bight  to  annul  all  laws  reserved  by  Congress.]  That  aU  laws 
passed  by  the  government  of  the  Philippine  Islands  shall  be  reported  to 
Congress,  which  hereby  reserves  the  power  and  authority  to  annul  the  same, 
and  the  Philippine  Commission  is  hereby  directed  to  make  annual  report 
of  all  its  receipts  and  expenditures  to  the  Secretary  of  War.  [32  Stat,  L. 
712.] 

Section  87  of  this  Act  established  the  Bureau  of  Insular  Affairs  of  the  War  Depart- 
ment.   See  War  Department  and  Military  Establishment. 
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Sec.  88.  [Bepeal.]    That  all  Acts  and  parts  of  Aets  inconsistent  n^th 
this  Act  are  hereby  repealed.    [32  Stat,  L,  712.] 


Sec.  9.  [Treason — eyidenoe  necessary  to  convict  accused.]  That  no 
person  in  the  Philippine  Islands  shaU,  under  the  authority  of  the  United 
States,  be  convicted  of  treason  by  any  tribunal,  civil  or  military,  unless  on 
the  testimony  of  two  witnesses  to  the  same  overt  act,  or  ou  confession  in 
open  court.    [32  Stat.  L.  55.] 

This  is  from  an  Act  of  March  8,  1902,  ch.  140,  entitled  "An  Act  Temporarily  to 
provide  revenue  for  the  Philippine  Islands,  and  for  other  purposes."  The  other  sec- 
tiona  of  this  Act  have  been  superseded  by  subsequent  tariff  Acts.  See  subdivision  VI 
€f  this  title,  infra^  p.  1186. 


▲n  Act  To  provide  for  the  removal  of  persons  accused  of  crime  to  and 

from  the  Philippine  Islands  for  trial. 

[Aci  of  Feb.  9,  1903,  ch.  529,  32  Stat.  L.  806.] 

[Sec.  1.]  [Offenders  against  United  States  —  arrest  and  removal.] 

That  the  provisions  of  section  ten  hundred  and  fourteen  of  the.  Revised 
Statutes,  so  far  as  applicable,  shall  apply  throughout  the  United  States. for 
the  arrest  and  removal  therefrom  to  the  Philippine  Islands  of  any  fugitive 
from  justice  charged  with  the  commission  of  any  crime  or  offense  against 
the  United  States  within  the  Philippine  Islands,  and  shall  apply  within 
the  Philippine  Islands  for  the  arrest  and  removal  therefrom  to  the  United 
States  of  any  fugitive  from  justice  charged  with  the  commission  of  any 
crime  or  offense  against  the  United  States.  Such  fugitive  may,  by  any 
judge  or  magistrate  of  the  Philippine  Islands,  and  agreeably  to  the  usual 
mode  of  process  against  offenders  therein,  be  arrested  and  imprisoned,  or 
bailed,  as  the  case  may  be,  pending  the  issuance  of  a  warrant  for  his  removal 
to  the  United  States,,  which  warrant  it  shall  be  the  duty  of  a  judge  of  the 
court  of  first  instance  seasonably  to  issue,  and  of  the  oflScer  or  agent  of 
the  United  States  designated  for  the  purpose  to  execute.  Such  officer  or 
agent,  when  engaged  in  executing  such  warrant  without  the  Philippine 
Islands,  shall  have  all  the  powers  of  a  marshal  of  the  United  States  so  far 
as  such  powers  are  requisite  for  the  prisoner's  safekeeping  and  the  execu- 
tion of  the  warrant.    [32  Stat,  L.  806.] 

R.  fi.  sec.  1014  mentioned  in  the  text  is  given  in  Cbimiital  Law,  voL  2,  p.  664. 

Sec.  2.  [Fugitives  from  justice.]  That  the  provisions  of  sections  fifty- 
two  hundred  and  seventy-eight  aiid  fifty-two  hundred  and  seventy-nine  of 
the  Revised  Statutes,  so  far  as  applicable,  shall  apply  to  the  Philippine 
Islands,  which,  for  the  purposes  of  said  sections,  shall  be  deemed  a  Terri- 
tory within  the  meaning  thereof.    [32  Stat.  L.  807.] 

R,  S.  sees.  5278  and  5270  are  given  in  Bxtsadition,  voL  3,  pp.  2S5,  311. 
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An  Aet  To  extend  certain  proyisions  of  the  Revised  Statntes  of  the 

States  to  the  Philippine  Islands. 

[Act  of  Feb.  6,  1905,  ch.  454,  33  Stat  L.  698.] 

.[Seo.  1.]  [Application  of  laws  relating  to  extradition.]  That  the  pro- 
visions of  sections  fifty-two  hundred  and  seventy,  fifty-two  hundred 
and  seventy-one,  fifty-two  hundred  and  seventy-two,  fifty-two  hundred  and 
seventy-three,  fifty-two  hundred  and  seventy-four,  fifty-two  hundred  and 
seventy-five,  fifty-two  hundred  and  seventy-six,  and  fifty-two  hundred 
and  seventy-seven  of  the  Revised  Statutes  (as  amended  by  the  Act 
approved  August  third,  eighteen  hundred  and  eighty-two),  so  far  as  appli- 
cable, shall  apply  to  the  Philippine  Islands  for  the  arrest  and  removal 
therefrom  of  any  fugitives  from  justice  charged  with  the  commission 
within  the  jurisdiction  of  any  foreign  government  of  any  of  the  crimes 
provided  for  by  treaty  between  the  United  States  and  such  foreign  nation, 
and  for  the  delivery  by  a  foreign  government  of  any  person  accused  of 
crime  committed  within  the  jurisdiction  of  the  Philippine  Islands.  Such 
fugitive  from  justice  of  a  foreign  country  may,  upon  warrant  duly  issued  by 
any  judge  or  magistrate  of  the  Philippine  Islands,  and  agreeably  to  the 
usual  mode  of  process  against  offenders  therein,  be  arrested  and  brought 
before  such  judge  or  magistrate,  who  shall  proceed  in  the  matter  in  accord- 
ance with  the  provisions  of  the  Revised  Statutes  hereby  made  applicable  to 
the  Philippine  Islands :  Provided,  That  for  the  purposes  of  this  section  the 
order  or  warrant  for  delivery  of  a  person  committed  for  extradition  pre- 
scribed by  section  fifty-two  hundred  and  seventy-two  of  the  Revised  Stat- 
utes shall  be  issued  by  the  governor  of  the  Philippine  Islands  under  his 
hand  and  seal  of  oflSce,  and  not  by  the  Secretary  of  State.  [33  Stat.  L. 
698.] 

R.  S.  sees.  6270-5277,  and  the  Act  of  Aug.  3,  1882,  ch.  378,  mentioned  in  this  section, 
are  given  in  Exthadition,  vol.  3,  p.  265. 

Sec.  2.  [Application  of  laws  relating  to  escape  of  prisoners.]  That 
the  provisions  of  sections  fifty-four  hundred  and  nine  and  fifty-four  hun- 
dred and  ten  of  the  Revised  Statutes  are  hereby  made  applicable  to  pro- 
ceedings in  extradition  from  the  Philippine  Islands,  either  to  the  United 
States  under  an  Act  entitled  **  An  Act  to  provide  for  the  removal  of  persons 
accused  of  crime  to  and  from  the  Philippine  Islands  for  trial,"  approved 
February  ninth,  nineteen  hundred  and  three,  or  to  foreign  countries  under 
the  provisions  of  this  Act.     [33  Stat.  L.  698.] 

R.  S.  sees.  5409  and  5410  mentioned  in  the  text  were  incorporated  in  the  Criminal 
Code,  H  138  and  139,  and  repealed  by  section  341  thereof.    See  Penal  Laws. 
The  Act  of  Feb.  9,  1903,  ch.  529,  mentioned  in  the  text,  is  given  supra,  p.  1151. 


Sec.  6.  [Immigration  laws  —  enforcement — use  of  fnnds.l    That  the 

immigration  laws  of  the  United  States  in  force  in  the  Philippine  Islands 
shall  be  administered  by  the  officers  of  the  general  government  thereof 
designated  by  appropriate  legislation  of  said  government,  and  all  moneys 
collected  under  said  laws  as  duty  or  head  tax  on  alien  immigrants  coming 
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into  said  islands  shall  not  be  covered  into  the  general  fund  of  the  Treasury 
of  the  United  States,  but  shall  be  paid  into  the  treasury  of  said  islands  to 
be  used  and  expended  for  the  government  and  benefit  of  said  islands. 
[33  Stat  L.  692.]     ' 

This  and  the  following  sections  7  and'  8  are  a  part  of  the  Act  of  Feb.  6,  1905,  ch. 
453.     See  the  note  to  section  1  of  this  Act,  supra,  p.  1152. 

The  text  6ui)erseded  a  similar  provision  of  the  Act  of  March  18,  1904,  ch.  716,  §  1, 
3S  Stat.  L.  139. 

Sec.  7.  [Supreme  court  —  judges  —  compensation — traveling  expenses.] 
That  the  government  of  the  Philippine  Islands  is  hereby  authorized  to 
prescribe  the  compensation  for  the  chief  justice  and  associate  justices  of 
the  supreme  court  of  the  islands,  not  to  exceed  ten  thousand  five  hundred 
dollars  for  the  chief  justice  and  ten  thousand  dollars  for  each  associate 
justice  per  annum.  Whenever,  by  reason  of  temporary  disability  of  any 
judge  of  the  supreme  court  or  by  reason  of  vacancies  occurring  therein,  a 
quorum  of  the  court  shall  not  be  present  for  business  the  governor-general 
of  said  islands  is  authorized  to  designate  a  judge  or  judges  of  the  court  of 
first  instance  in  the  islands  to  sit  and  act  temporarily  as  a  judge  or  judges 
of  the  supreme  court  in  order  to  constitute  a  quorum  of  said  supreme  court 
for  business.  If  a  judge  so  designated  shall  not  have  his  usual  place  of 
residence  at  the  city  of  Manila,  he  shall  be  allowed  his  traveling  expenses 
from  his  usual  place  of  residence  to  Manila  and  return  and  the  sum  of 
ten  pesos,  Philippine  currency,  a  day  for  the  period  during  which  he  is 
engaged  in  the  supreme  court,  the  period  to  be  calculated  from  the  time 
he  leaves  his  usual  place  of  residence  until  his  return  from  Manila.  [33  Stat, 
692.] 

This  section  was  in  part  and  the  following  section  5  of  this  Act  was  entirely  super- 
seded hy  the  Act  of  Aug.  29,  1916,  ch.  416.  See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann., 
p.  201 ;  1918  Supp.  Fed.  Stat.  Ann. 

Skc.  8.  [Governor-general  to  be  title  of  civil  governor.]  That  the  civil 
governor  of  the  Philippine  Islands  shall  hereafter  be  known  as  the  governor- 
general  of  the  Philippine  Islands.    [33  Stat.  L.  692.] 

See  the  notes  to  the  preceding  section  7  of  this  Aok 


An  Act  To  repeal  an  Act  approved  April  thirtieth,  nineteen  hundred  and 
six,  entitled  ''An  Act  to  regulate  shipping  in  trade  between  ports  of 
the  United  States  and  ports  or  places  in  the  Philippine  Archipelsigo, 
between  ports  or  places  in  the  Philippine  Archipelago,  and  for  other 
purposes/'  and  for  other  purposes. 

[Act  of  April  29,  1908,  ch.  152,  35  Stat.  L.  70.] 

[Sbo.  1.]  [Inter-island  traffic  —  power  to  regulate,  granted  tempo- 
rarily to  Philippine  government.]  That  until  Congress  shall  have  author- 
ised the  registry  as  vessels  of  the  United  States  of  vessels  owned  in  the 
Philippine  Islands,  the  government  of  the  Philippine  Islands  is  hereby 
authorized  to  adopt,  from  time  to  time,  and  enforce  regulations  governing 
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the  transportation  of  merehandise  and  passengeirs  between  ports  or  places 
in  the  Philippine  Archipelago.    [35  Stat  L.  70.] 

For  section  2  of  this  Act,  relating  to  tonnage  duties,  see  Tonnage  Duties. 

Sec.  3.  [Restrictions  on  foreign  vessels  removed.]  That  the  provisions 
of  law  restricting  to  vessels  of  the  United  States  the  transportation  of  pas- 
sengers and  merchandise  directly  or  indirectly  from  one  port  of  the  United 
States  to  another  port  of  the  United  States  shall  not  be  applicable  to  foreign 
vessels  engaging  in  trade  between  the  Philippine  Islands  and  the  United 
States.    [35  Stat,  L,  70,] 

Sec.  4.  [Licenses  to  harbor  vessels.]  That  the  Philippine  Commission 
shall  be  authorized  and  empowered  to  issue  licenses  to  engage  in  lighterage 
or  other  exclusively  harbor  business  to  vessels  or  other  craft  actually 
engaged  in  such  business  at  the  date  of  the  passage  of  this  Act  and  to  vessels 
or  other  craft  built  in  the  Philippine  Islands  or  in  the  United  States  and 
owned  by  citizens  of  the  United  States  or  by  inhabitants  of  the  Philippine 
Islands.    [35  Stat,  L.  70,] 

The  Act  of  March  2,  1902,  ch.  140,  §  3,  32  Stat.  L.  54,  containing  similar  provisions, 
waa  superseded  by  the  text. 

Sec.  5.  [Philippine  government  to  enforce  navigation  laws.]  That  such 
of  the  navigation  laws  of  the  United  States  as  are  in  force  in  the  Philip- 
pine Islands  in  regard  to  vessels  arriving  in  the  Philippine  Islands  from 
the  mainland  territory  and  other  insular  possessions  of  the  United  States 
shall  continue  to  be  administered  by  the  proper  officials  of  the  government 
of  the  Philippine  Islands.    [35  Stat,  L,  70,] 

Sec.  6.  [Repeal.]  That  the  Act  entitled  '*An  Act  to  regulate  shipping 
in  trade  between  ports  of  the  United  States  and  ports  or  places  in  the 
Philippine  Islands,  between  ports  or  places  in  the  Philippine  Islands,  and 
for  other  purposes,"  approved  April  thirtieth,  nineteen  hundred  and  six, 
and  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this  Act, 
are  hereby  repealed.    [35  Stat,  L,  70,] 

The  Act  of  April  30,  1906,  ch.  2071,  34  Stat.  L.  154,  which  was  repealed  by  the  text, 
superseded  the  Act  of  April  15,  1904,  ch.  1314,  33  Stat.  L.  181,  which  related  to  the 
same  subject. 


An  Act  To  increase  the  membership  of  the  Philippine  Com^iission  by  ona 

member,  and  for  other  purposes. 

[Act  of  May  11,  1908,  ch,  164,  35  Stat.  L.  125.] 

[Seo.  1.]  [Philippine  Commission  —  additional  member  authorised.] 
That  the  number  of  Commissioners  constituting  the  Philippine  Commission 
is  hereby  increased  by  one  additional  member,  making  the  Commission  con- 
sist of  nine  members.  Said  additional  member  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,. and  shall 
receive  the  same  salary  and  emoluments  as  is  now,  or  may  hereafter,  be 
prescribed  by  law.    [35  Stat.  L.  125.] 

This  and  the  following  section  2  of  this  Act  were  superseded  by  the  Act  of  Aug.  29, 
19ie,  ch.  416,  I  22.  See  Pamph.  Sapp.  No.  8,  Fed.  Stat.  Ann.,  p.  209,  1918  Bupp.  Fed. 
Stat.  Ann. 
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Sec.  2.  [New  executive  department  createcL]  That  the  President  is 
hereby  authorized  in  his  discretion  to  create  by  Executive  order,  and  name, 
a  new  executive  department  in  the  Philippine  government,  and  to  embrace 
therein  such  existing  bureaus  as  he  may  designate  in  the  order ;  and  in  his 
appointment  of  any  commission  member  he  shall  specify  in  his  message  to 
the  Senate  the  department,  if  any,  of  which  the  appointee  shall  be  the 
secretary.    [35  Stat,  L,  125.] 

See  the  note  to  the  preceding  section  1  of  thie  Act. 


Sec.  1.  [Resident  commissioners  —  salary.]  *  *  *  the  salary  of 
each  of  the  Besident  Commissioners  from  the  Philippine  Islands  shall  be  the 
same  as  that  of  the  Besident  Commissioner  from  Porto  Rico.  [35  Stat.  L. 
188,] 

This  is  a  provision  of  the  Legislative,  Executive,  and  Judicial  Appropriation  Act 
of  May  22,  1908,  ch.  186. 

The  salarv  of  Resident  Commissioner  from  Porto  Rico  was  fixed  at  $7,500  per  annum 
by  a  provision  of  the  Act  of  Feb.  26,  1907,  ch.  Iff3«,  §  4,  34  Stat.  L.  99a,  given  in  Cow- 
»,  vol.  2,  p.  511. 


Joint  Besolution  Fixing  the  terms  of  conrt  in  the  Philippine  Isilands. 

[Joint  Besolution  of  April  9,  1910,  No.  19.] 

[Terms  of  Supreme  Conrt  at  Bagnio,  etc.]  That  the  supreme  court  of  the 
Philippine  Islands  is  authorized  to  hold  such  special  term  or  terms  in  each 
year  at  Bagnio^  in  the  Province  of  Benguet  or  at  any  other  suitable  place 
in  the  Philippine  Islands,  as  may  be  provided  by  order  of  the  court,  and  to 
make  such  orders  with  reference  to  the  transfer  of  records  and  the  issuing 
of  process  as  shall  be  necessary  to  make  the  orders,  decrees,  and  judgments 
entered  by  the  court  in  such  special  term  or  terms  effective.  [36  Stai.  L, 
877.] 


▲n  Act  Providing  for  the  quadrennial  election  of  members  of  the  Philip- 
pine Assembly  and  Besident  Commissioners  to  the  United  States,  and 
for  other  purposes. 

[Act  of  Feh.  15,  1911,  ch.  81,  36  Stat.  L.  910.] 

[Sec.  1.]  pMEembers  of  Assembly  to  be  elected  for  four  years  —  regular 
seesions  of  legislature.]  That  the  present  members  of  the  Philippine 
Assembly  shall  hold  office  until  the  sixteenth  day  of  October,  anno  Domini 
nineteen  hundred  and  twelve,  and  their  successors  shall  be  chosen  by  the 
people  in  the  year  nineteen  hundred  and  twelve,  and  in  every  fourth  year 
thereafter,  and  shall  hold  office  for  four  years  beginning  on  the  sixteenth 
day  of  October  next  following  their  election.  At  its  next  regular  session 
after  the  passage  of  this  Act  the  Philippine  Legislature  shall  fix  the  date 
for  the  commencement  of  its  annual  sessions.     [36  Stat.  L.  910.] 

This  Act  superseded  the  Aet  of  June  14,  1910,  ch.  291,  36  Stat.  L.  467,  which  related 
to  the  same  subject,  and  was  itself  superseded  by  the  Act  of  Aug.  29.  1016,  ch.  416. 
See  Pamph.  Supp.  Ko.  S,  Fed.  Stat.  Ann.,  p.  200,  191S  Supp.  Fed.  Stat.  Ann. 
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Sec.  2.  [Resident  Commissioners.]  That  the  present  Eesident  Commis- 
sioners shall  hold  office  until  their  successors  shall  have  been  duly  elected 
and  qualified.  Their  successors  may  be  elected  by  the  present  Philippine 
Legislature,  and  if  so  elected  shall  hold  office  until  March  fourth,  nineteen 
hundred  and  thirteen.  At  the  regular  session  beginning  in  nineteen  hun- 
dred and  twelve,  and  quadrennially  thereafter,  the  Philippine  Legislature 
shall  in  the  manner  now  provided  by  law  elect  two  Eesident  Commissioners 
to  thB  United  States,  each  of  whom  shall  hold  office  for  the  term  of  four 
years  beginning  upon  the  fourth  day  of  March  next  ensuing  his  election. 
Each  of  said  Resident  Commissioners  shall,  in  addition  to  the  salary  and 
expenses  now  allowed  by  law,  be  allowed  the  same  sum  for  stationery  and 
the  pay  of  necessary  clerk  hire  as  is  now  allowed  to  the  Members  of  the 
House  of  Representatives  of  the  United  States,  and  the  franking  privilege 
now  enjoyed  by  Members  of  the  House  of  Representatives,  [36  Stai;,  L. 
910.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

Seo.  3.  [Bepeal.]  That  all  Acts  or  parts  of  Acts  inconsistent  herewith 
are  hereby  repealed  so  far,  and  so  far  only,  as  they  conflict  with  the  pro- 
visions of  this  Act.     [36  Stat.  L.  910.] 

8«e  the  note  to  section  1  of  this  Act,  supra,  p.  1165. 


n.  PUBUO  AND  MINERAL  LANDS 

Sec.  13.  [Public  lands  —  disposal  — ^regulations.]  That  the  government 
of  the  Philippine  Islands,  subject  to  the  provisions  of  this  Act  and  except  as 
herein  provided,  shall  classify  according  to  its  agricultural  character  and 
productiveness,  and  shall  immediately  make  rules  and  regulations  for  the 
lease,  sale,  or  other  disposition  of  the  public  lands  other  than  timber  or 
mineral  lands,  but  such  rules  and  regulations  shall  not  go  into  effect  or  have 
the  force  of  law  until  they  have  received  the  approval  of  the  President  and 
when  approved  by  the  President  they  shall  be  submitted  by  him  to  Congress 
at  the  beginning  of  the  next  ensuing  session  thereof  and  unless  disapproved 
or  amended  by  Congress  at  said  session  they  shall  at  the  close  of  such 
period  have  the  force  and  effect  of  law  in  the  Philippine  Islands :  Provided, 
That  a  single  homestead  entry  shall  not  exceed  sixteen  hectares  in  extent. 
[32  Stat.  L.  695.] 

This  and  the  following  sections  14-62  axe  a  part  of  the  Act  of  July  1,  1902,  ch.  13^. 
See  the  notes  to  section  1  of  this  Act,  8Upra  p.  1133. 

The  Act  of  Aug.  29,  1916,  ch.  416,  §  9  (see  Pamph.  Supp.  No.  8,  Fed.  Stat  Ann., 
p.  203,  1918  Supp.  Fed.  Stat.  Ann.),  provided,  with  certain  exceptions,  that  property 
and  lands  should  be  placed  under  the  control  of  the  government  of  the  Philippine 
Islands,  and  the  l^islature  thereof  should  have  power  to  legislate  with  reference  to 
such  matters.  This  Act,  in  the  event  of  action  by  the  legislature,  would  seem  to 
supersede  the  sections  given  in  this  subdivision. 

Sec.  14.  [Perfecting  titles  by  present  owners  —  issuances  of  patents.] 

That  the  government  of  the  Philippine  Islands  is  hereby  authorized  and 
empowered  to  enact  rules  and  regulations  and  to  prescribe  terms  and  con- 
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ditions  to  enable  persons  to  perfect  their  title  to  public  lands  in  said 
Islands,  who,  prior  to  the  transfer  df  sovereignty  from  Spain  to  the  United 
States,  had  fulfilled  all  or  some  of  the  conditions  required  by  the  Spanish 
laws  and  royal  decrees  of  the  Kingdom  of  Spain  for  the  acquisition  of  legal 
title  thereto  yet  failed  to  secure  conveyance  of  title;  and  the  Philippine 
Commission  is  authorized  to  issue  patents,  without  compensation,  to  any 
native  of  said  Islands,  conveying  title  to  any  tract  of  land  not  more  than 
sixteen  hectares  in  extent,  which  were  public  lands  and  had  been  actually 
occupied  by  such  native  or  his  ancestors  prior  to  and  on  the  thirteenth  of 
August,  eighteen  hundred  and  ninety-eight.     [32  8tat,  L,  696.] 

See  the  notes  to  the  preceding  section  13  of  this  Act. 


Titles  of  natives.— "It  is  true  that  by 
section  14  the  government  of  the  Philip- 
pines is  empowered  to  enact  rules  and 
prescribe  terms  for  perfecting  titles  to 
public  lands  where  some  but  not  al!l 
Spanish  conditions  had  been  fulfilled,  and 
to  issue  patents  to  natives  for  not  more 
than  sixteen  hectares  of  public  lands  actu- 
ally occupied  by  the  native  or.  his  an- 
cestors before  August  13,  1898.  But  this 
section  might  be  satisfied  if  confined  to 
ca«es  where  the  occupation  was  of  land 
admitted  to  be  public  land  and  had  not 
continued  for  such  a  length  of  time  and 
under  such  circimfistances  as  to  give  rise  to 
the  understanding  that  the  occupants  were 
owners  at  that  date.  We  hesitate  to 
suppose  that  it  was  intended  to  declare 
every  native  who  had  not  a  proper  title  a 
trespasser  and  to  set  the  claims  of  all 
the  wilder  tribes  afloat."  So  where  the 
United  States  olaims  title  to  land  which 
for  more  than  60  years  before  the  treaty 


of  peace  with  Spain  has  been  held  by  a 
native  and  his  ancestors,  claiming  title, 
every  presumption  should  be  against  the 
United  States.  When  as  far  back  as 
testimony  or  memory  goes,  land  has  been 
held  by  individuals  under  a  claim  of 
private  ownership,  it  will  be  presumed  to 
nave  been  held  in  the  same  way  from  be- 
fore the  Spanish  conquest,  and  never  to 
have  been  public  land.  Carino  r.  Insular 
Government,  (1909)  212  U.  S.  449,  29 
S.  Ct.  334,  53  U.  S.    (L.  ed.)   594. 

Corporations. —  Belgian  corporations  en- 
joy the  same  rights  and  advantages  in  the 
Philippine  Islands  as  American  corpora- 
tions; the  only  distinction  being  that  the 
exploration  and  occupation  of  mineral 
lands  and  the  purchase  of  nonmineral 
agricultural  public  land  is  confined  to 
citizens  of  tne  United  States  and  the 
Philippine  Islands.  (1912)  29  Op.  Atty.- 
Gen.  435. 


Sec.  15.  [Liinit  of  sales  to  settlers — occupancy,  improvement,  etc.] 

That  the  government  of  the  Philippine  Islands  is  hereby  authorized  and 
empowered,  on  such  terms  as  it  may  prescribe,  by  general  legislation,  to 
prpyide  for  the  granting  or  sale  and  conveyance  to  actual  occupants,  and 
settlers  and  other  citizens  of  said  islands  such  parts  and  portions  of  the 
public  domain,  other  than  timber  and  mineral  lands,  of  the  United  States 
in  said  islands  as  it  may  deem  wise,  not  exceeding  sixteen  hectares  to  any 
one  person  and  for  the  sale  and  conveyance  of  not  more  than  one  thousand 
and  twenty-four  hectares  to  any  corporation  or  association  of  persons: 
Provided,  That  the  grant  or  sale  of  such  lands,  whether  the  purchase  price 
be  paid  at  once  or  in  partial  payments,  shall  be  conditioned  upon  actual  and 
continued  occupancy,  improvement,  and  cultivation  of  the  premises  sold 
for  a  period  of  not  less  than  five  years,  during  which  time  the  purchaser 
or  grantee  can  not  alienate  or  encumber  said  land  or  the  title  thereto ;  but 
such  restriction  shall  not  apply  to  transfers  of  rights  and  title  of  inherit- 
ance under  the  laws  for  the  distribution  of  the  estates  of  decedents.  [32 
Stat  L.  696.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1160. 

Fdar  lands  in  Philippine  Islands.—  The  chased  by  the  Philippine  government  from 

limitations  in  this  section  of  the  amount  religious  orders  pursuant  to  the  authority 

of  public  land  which  may  be  acquired  by  of  sections  ©3,  W  and  65.     (1909)  28  Op. 

individuals  and  corporations  in  the  Philip-  Atty.-Gen.  103. 
pine  Islands  do  not  apply  to  estates  pur- 
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Sec.  16.  [Preference  to  actual  occupants  —  limit  of  area.]  That  in 
granting  or  selling  any  part  of  the  public  domain  under  the  provisions  of 
the  last  preceding  section,  preference  in  all  cases  shall  be  given  to  actual 
occupants  and  settlers;  and  such  public  lands  of  the  United  States  in  the 
actual  possession  or  occupancy  of  any  native  of  the  Philippine  Islands  shall 
not  be  sold  by  said  government  to  any  other  person  without  the  consent 
thereto  of  said  prior  occupant  or  settler  first  had  and  obtained :  Provided, 
That  the  prior  right  hereby  secured  to  an  occupant  of  land,  who  can  show 
no  other  proof  of  title  than  possession,  shall  not  apply  to  more  than  sixteen 
hectares  in  any  one  tract.    [32  Stat.  L.  696.] 

See  the  notes  to  section  13  of  this  Act,  BufMra,  p.  1159. 

Seo.  17.  [Protection  of  forests — use  of  receipts.]  That  timber,  trees, 
forests,  and  forest  products  on  lands  leased  or  demised  by  the  government 
of  the  Philippine  Islands  under  the  provisions  of  this  Act  shall  not  be  cut, 
destroyed,  removed,  or  appropriated  except  by  special  permission  of  said 
government  and  under  such  regulations  as  it  may  prescribe. 

All  moneys  obtained  from  lease  or  sale  of  any  portion  of  the  public 
domain  or  from  licenses  to  cut  timber  by  the  government  of  the  Philippine 
Islands  shall  be  covered  into  the  insular  treasury  and  be  subject  only  to 
appropriation  for  insular  purposes  according  to  law.     [32  St(U,  L.  696. \ 

See  the  notes  to  section  13  of  this  Act,  aupra,  p.  115ff. 

Sec.  18.  [Forest  laws,  etc.,  continued  —  timber  licenses.]  That  the 
forest  laws  and  regulations  now  in  force  in  the  Philippine  Islands,  with 
such  modifications  and  amendments  as  may  be  made  by  the  government  of 
said  islands,  are  hereby  continued  in  force,  and  no  timber  lands  forming 
part  of  the  public  domain  shall  be  sold,  leased,  or  entered  until  the  govern- 
ment of  said  islands,  upon  the  certification  of  the  forestry  bureau  that  said 
lands  are  more  valuable  for  agriculture  than  for  forest  uses,  shall  declare 
such  lands  so  certified  to  be  agricultural  in  character :  Provided,  That  the 
said  government  shall  have  the  right  and  is  hereby  empowered  to  issue 
licenses  to  cut,  harvest,  or  collect  timber  or  other  forest  products  on 
reserved  or  unreserved  public  lands  in  said  islands  in  accordance  with  the 
forest  laws  and  regulations  hereinbefore  mentioned  and  under  the  provis- 
ions of  this  Act,  and  the  said  government  may  lease  land  to  any  per- 
son or  persons  holding  such  licenses,  sufiicient  for  a  mill  site,  not  to  exceed 
four  hectares  in  extent,  and  may  grant  rights  of  way  to  enable  such  person 
or  persons  to  get  access  to  the  lands  to  which  such  licenses  apply.  [32 
Stat.  L.  696.] 

See  the  notes  to  section  13  of  this  Act,  aupra,  p.  1159. 

Forestry  laws  may  be  extended  to  the  military  reservations  on  the  islandfl.  (1900) 
26  Op.  Atty.-Gen.  62. 

Sec.  19.  [Basis  of  water  privileges.]  That  the  beneficial  use  shall  be  the 
basis,  the  measure,  and  the  limit  of  all  rights  to  water  in  said  islands,  and 
the  government  of  said  islands  is  hereby  authorized  to  make  such  roles  and 
regulations  for  the  use  of  water,  and  to  make  such  reservations  of  public 
lands  for  the  protection  of  the  water  supply,  and  for  other  public  purposes 
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not  in  conflict  with  the  provisions  of  this  Act,  as  it  may  deem  best  for  the 
public  good.    [32  Stat.  L.  697.] 

See  the  notes  to  eection  13  of  this  Act^  9upra,  p.  1156* 

MINEBAIi  LANDS 

Sec.  20.  [Disposal.]  That  in  all  cases  public  lands  in  the  Philippine 
Islands  valuable  for  minerals  shall  be  reserved  from  sale,  except  as  other- 
wise expressly  directed  by  law.    [32  Stat  L,  697.] 

See  the  notes  to  seotion  13  of  this  Act,  mtpra,  p.  1156. 

Seo.  21.  [Purchase,  etc.»  by  citiseiui  —  minerals  on  unpatented  agricoL 
tnral  lands.]  That  all  valuable  mineral  deposits  in  public  lands  in  the 
Philippine  Islands,  both  surveyed  and  unsurveyed,  are  hereby  declared  to 
be  free  and  open  to  exploration,  occupation,  and  purchase,  and  the  land  in 
which  they  are  found  to  occupation  and  purchase,  by  citizens  of  the  United 
States,  or  of  said  Islands :  Provided,  That  when  on  any  lands  in  said  islands 
entered  and  occupied  as  agricultural  lands  under  the  provisions  of  this 
Act,  but  not  patented,  mineral  deposits  have  been  found,  the  working  of 
such  mineral  deposits  is  hereby  forbidden  until  the  person,  association,  or 
corporation  who  or  which  has  entered  and  is  occupying  such  lands  shall 
have  paid  to  the  government  of  said  islands  such  additional  sum  or  sums  as 
will  make  the  total  amount  paid  for  the  mineral  claim,  or  claims  in  which 
said  deposits  are  located  equal  to  the  amount  charged  by  the  government 
for  the  same  as  mineral  claims.    [32  Stat.  L.  697.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

Sec.  22.  [Locating  of  mineral  claims  —  regulations.]  That'  mining  claims 
upon  land  containing  veins  or  lodes  of  quartz  or  other  rock  in  place-bearing 
gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  deposits  located 
after  the  passage  of  this  Act,  whether  located  by  one  or  more  persons  quali- 
fied to  locate  the  same  under  the  preceding  section,  shall  be  located  in  the 
following  manner  and  under  the  following  conditions :  Any  person  so  quali- 
fied desiring  to  locate  a  mineral  claim  shall,  subject  to  the  provisions  of  this 
Act  with  respect  to  land  which  may  be  used  for  mining,  enter  upon  the 
same  and  locate  a  plat  of  ground  measuring,  where  possible,  but  not  exceed- 
ing three  hundred  meters  in  length  by  three  hundred  meters  in  breadth,  in 
as  nearly  as  possible  a  rectangular  form ;  that  is  to  say,  all  angles  shall  be 
right  angles,  except  in  cases  where  a  boundary  line  of  a  previoui^ly  surveyed 
claim  is  adopted  as  common  to  both  claims,  but  the  lines  need  not  neces- 
sarily be  meridional.  In  defining  the  size  of  a  mineral  claim  it  shall  be 
pleasured  horizontally,  irrespective  of  inequalities  of  the  surface  of  the 
ground.    [32  Stat.  L.  697,  as  amended  by  33  Stat.  L,  692.] 

This.seiction  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  6,  1905,  ch. 
453,  S  9.  The  amendment  consisted  of  substituting  300  meters  for  1,000  feet.  Said, 
section  9  also  amended  sections  23-^,  29,  31,  36,  37,  39,  53,  and  5S  of  this  Act,  given 
in  the  following  pages  of  the  text,  the  amendment  of  said  sections  consisting  of 
"  reducing  all  measurements  therein,  whether  of  distance,  area,  or  value,  to  the  metric 
system,  to  wit,  feet  to  meters,  acres  to  hectares,  miles  to  kilometers,  and  also  dollars 
to  pesos.'' 

See  the  notes  to  section  13  of  this  Act,  8%i/pra,  p.  1156. 
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Sec.  23.  [Demaxcation  of  claims.]  That  a  mineral  claim  shall  be  marked 
by  two  posts,  placed  as  nearly  as  possible  on  the  line  of  the  ledge  or  vein, 
and  the  posts  shall  be  numbered  one  and  two,  and  the  distance  between  posts 
numbered  one  and  two  shall  not  exceed  three  hundred  meters,  the  line 
between  posts  numbered  one  and  two  to  be  known  as  the  location  line ;  and 
upon  posts  numbered  one  and  two  shall  be  written  the  name  given  to  the 
mineral  claim,  the  name  of  the  locator,  and  the  date  of  the  location.  Upon 
post  numbered  one  there  shall  be  written,  in  addition  to  the  foregoing, 
''  Initial  post,"  the  approximate  compass  bearing  of  post  numbered  two, 
and  a  statement  of  the  number  of  meters  lying  to  the  right  and  to  the  left 
of  the  line  from  post  numbered  one  to  post  numbered  two,  thus :  *  *  Initial 
post.  Direction  of  post  numbered  two  .  meters  of  this  claim  to  lie 
on  the  right  and  meters  on  the  left  of  the  line  from  number  one  to 

number  two  post.''  All  the  particulars  required  to  be  put  on  number  one 
and  number  two  posts  shall  be  furnished  by  the  locator  to  the  provincial 
secretary,  or  such  other  officer  as  by  the  Philippine  government  may  be 
described  as  mining  recorder,  in  writing,  at  the  time  the  claim  is  recorded, 
and  shall  form  a  part  of  the  record  of  such  claim.  [32  Stat.  L.  697,  oi 
amended  by  33  Stat.  L,  693.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  6,  1905, 
ch.  4^3,  §  9.  The  amendment  consisted  in  the  substitution  of  the  words  "  three  hun- 
dred meters  "  for  the  words  "  one  thousand  feet "  and  the  Biibstitution  of  the  word 
"  meters  "  wherever  it  occurs  for  the  word  "  feet." 

8ee  the  notes  to  sections  13  and  22  of  this  A*ct,  supra,  pp.  1156,  lld9. 

Sec.  24.  [Marking  lines  of  claimB  —  surve]rB.]  That  when  a  claim  has 
been  located  the  holder  shall  immediately  mark  the  line  between  posts 
numbered  one  and  two  so  that  it  can  be  distinctly  seen.  The  locator  shall 
also  place  a  post  at  the  point  where  he  has  found  minerals  in  place,  on  which 
shall  be  written  *  *  Discovery  post : ' '  Provided,  That  when  the  claim  is  sur- 
veyed the  surveyor  shall  be  guided  by  the  records  of  the  claim,  the  sketch 
plan  on  the  back  of  the  declaration  made  by  the  owner  when  the  claim  was 
recorded,  posts  numbered  one  and  two,  and  the  notice  on  number  one,  the 
initial  post. 

EXAMPLES  OP  VABIOUS  MODES  OP  LAYING  OUT  CLAIMS. 

1.  2.  3. 

No.  2  poet.  No.  2  post.  No.  2  post. 


ISO  meters 


150  m. 


°    Disoovety    ^ 
B  post       O 


a 


§ 


100  m. 


150  m. 


No.  1  poet. 


No.  1  post. 


No.  1  post. 


[32  Stat.  L.  698,  as  amended  hy  33  Stat.  L.  693J] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  6,  1906, 
eh.  453,  §  9,  the  amendment  consisting  of  substituting  meters  for  feet. 
See  tlie  notes  to  sections  13  and  22  of  this  Act,  supra,  pp.  1150,  1159. 
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Seo.  25.  [Bemoval  of  posts  unlawful.]  That  it  shall  not  be  lawful  to 
move  number  one  post,  but  number  two  post  may  be  moved  by  the  deputy 
mineral  surveyor  when  the  distance  between  posts  numbered  tne  and  two 
exceeds  three  hundred  meters,  in  order  to  place  number  two  post  three 
hundred  meters  from  number  one  post  on  the  line  of  location.  When  the 
distance  between  posts  numbered  one  and  two  is  less  than  three  hundred 
meters,  the  deputy  mineral  surveyor  shall  have  no  authority  to  extend  the 
claim  beyond  number  two.  [32  Stat  L,  696,  as  amended  iy  S3  Stat.  L. 
€93.] 

This  section  was  amended  to  read  as  given,  in  the  text  by  an  Act  of  Feb.  6,  1905> 
ch.  453,  $  9,  by  substituting  the  words  "  three  hundred  meters,"  wherever  they  appear, 
for  the  words  **  one  thousand  feet."  See  the  notes  to  sections  13  and  22  of  this  Act, 
supra,  pp.  1156,  1159. 

Sec.  26.  [Location  lines.]  That  the  **  location  line  "  shall  govern  the 
direction  of  one  side  of  the  claim,  upon  which  the  survey  shall  be  extended 
according  to  this  Act.     [32  Stat,  L.  698.] 

See  the  notes  to  secticm  13  of  this  Act,  supra,  p.  1156. 

Sbc.  27.  [Bastriotions  —  prior  claims  not  prejudiced.]  That  the  holder 
of  a  mineral  claim  shall  be  entitled  to  all  minerals  which  may  lie  within  his 
claim,  but  he  shall  not  be  entitled  to  mine  outside  the  boundary  line  of  his 
claim  continued  vertically  downward :  Provided,  That  this  Act  shall  not 
prejudice  the  rights  of  claim  owners  nor  claim  holders  whose  claims  have 
been  located  under  existing  laws  prior  to  this  Act.    [32  Stat.  L.  696.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

Sec.  28.  [Claims  of  full  size — application  and  affidavit.]  That  no  min- 
eral claim  of  the  full  size  shall  be  recorded  without  the  application  being 
accompanied  by  an  affidavit  made  by  the  applicant  or  some  person  on  his 
behalf  cognizant  of  the  facts  —  that  the  legal  notices  and  posts  have  been 
put  up ;  that  mineral  has  been  found  in  place  on  the  claim  proposed  to  be 
recorded ;  that  the  ground  applied  for  is  unoccupied  by  any  other  person. 
In  the  said  declaration  shall  be  set  out  the  name  of  the  applicant  and  the 
date  of  the  location  of  the  claim.  The  words  written  on  the  number  one 
and  number  two  posts  shall  be  set  out  in  full,  and  as  accurate  a  description 
as  possible  of  the  position  of  the  claim  given  with  reference  to  some  natural 
object  or  permanent  monuments.    [32  Stat.  L.  699.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

Sec.  29.  [Fractional  claims  —  declaration  —  description  —  sketch  plan 
—  innocent  noncompliance  with  regulations.]  That  no  mineral  claim  which, 
at  the  date  of  its  record,  is  known  by  the  locator  to  be  less  than  a  full-sized 
mineral  claim,  shall  be  recorded  without  the  word  '  fraction  *  being  added 
to  the  name  of  the  claim,  and  the  application  being  accompanied  by  an 
afiKdavit  or  solemn  declaration  made  by  the  applicant  or  some  person  on  his 
behalf  cognizant  of  the  facts :  That  the  legal  posts  and  notices  have  been  put 
up ;  that  mineral  has  been  found  in  place  on  the  fractional  claim  proposed 
to  be  recorded ;  that  the  ground  applied  for  is  unoccupied  by  any  other  per- 
son.   In  the  said  declaration  shall  be  set  out  the  name  of  the  applicant  and 
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the  date  of  the  location  of  the  claim.  The  words  written  on  tiie  posts 
numbered  one  and  two  shall  be  set  out  in  full,  and  as  accurate  a  description 
as  possible  of  the  position  of  the  claim  given.  A  sketch  plan  shall  be  drawn 
by  the  applicant  on  the  back  of  the  declaration,  showing  as  near  as  may  be 
the  position  of  the  adjoining  mineral  claims  and  the  shape  and  size, 
expressed  in  meters,  of  the  claim  or  fraction  desired  to  be  recorded :  Pro- 
vided, That  the  failure  on  the  part  of  the  locator  of  a  mineral  claim  to 
comply  with  any  of  the  foregoing  provisions  of  this  section  shall  not  be 
deemed  to  invalidate  such  location  if,  upon  the  facts,  it  shall  appear  that 
8\ich  locator  has  actually  discovered  mineral  in  place  on  said  location  and 
that  there  has  been  on  his  part  a  bona  fide  attempt  to  comply  with  the  pro- 
visions of  this  Act,  and  that  the  nonobservance  of  the  formalities  hereinbe- 
fore referred  to  is  not  of  a  character  calculated  to  mislead  other  persons 
desiring  to  locate  claims  in  the  vicinity.  [32  Stat  L,  699,  (is  amended  by 
33  Stat.  L.  693.] 

This  flection  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  6,  1906, 
oh.  463,  §  9,  by  substituting  the  word  "  meters  "  for  the  word  "  feet." 
See  the  notes  to  sections  13  and  22  of  this  Act,  supra,  pp.  1156,  1150. 

Sec.  30.  [Difficult  demarcations.]  That  in  cases  where,  from  the  nature 
or  shape  of  the  ground,  it  is  impossible  to  mark  the  location  line  of  the 
claim  as  provided  by  this  Act  then  the  claim  may  be  marked  by  placing 
posts  as  nearly  as  possible  to  the  location  line,  and  noting  the  distance  and 
direction  such  posts  may  be  from  such  location  line,  which  distance  and 
direction  shall  be  set  out  in  the  record  of  the  claim.     [32  Stat.  L.  699.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

Sec.  31.  [Becording  claims.]  That  every  person  locating  a  mineral 
claim  shall  record  the  same  with  the  provincial  secretary,  or  such  other 
officer  as  by  the  government  of  the  Philippine  Islands  may  be  described 
as  mining  recorder  of  the  district  within  which  the  same  is  situate,  within 
thirty  days  after  the  location  thereof.  Such  record  shall  be  made  in  a  book 
to  be  kept  for  the  purpose  in  the  office  of  the  said  provincial  secretary  or 
such  other  officer  as  by  said  government  [may  be]  described  as  mining 
recorder,  in  which  shall  be  inserted  the  name  of  the  claim,  the  name  of  each 
locator,  the  locality  of  the  mine,  the  direction  of  the  location  line,  the 
length  in  meters,  the  date  of  location,  and  the  date  of  the  record.  A  claim 
which  shall  not  have  been  recorded  within  the  prescribed  period  shall  be 
deemed  to  have  been  abandoned.  [32  Stat.  L.  699,  as  amended  by  33  Stat. 
L.  694.] 

This  section  was  amended  to  read  as  given  in  tht  text  by  an  Act  of  Feb.  6,  1905,  ch. 
453,  §  9,  by  substituting  the  word  "  meters  "  for  the  word  **  feet.*' 
See  the  notes  to  sections  13  and  22  of  this  Act,  supra^  pp.  1156,  1159. 

Sec.  32.  [Disputes.]  That  in  case  of  any  dispute  as  to  the  location  of  a 
mineral  claim  the  title  to  the  claim  shall  be  recognized  according  to  the 
priority  of  such  location,  subject  to  any  question  as  to  the  validity  of  the 
record  itself  and  subject  to  the  holder  having  complied  with  all  the  terms 
and  conditions  of  this  Act.     [32  Stat.  L.  699.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1159. 
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Sec.  33.  [Limit  of  claims.]  That  no  holder  shall  be  entitled  to  hold  in 
his,  its,  or  their  own  name  or  in  the  name  of  any  other  person,  corporation, 
or  association  more  than  one  mineral  claim  on  the  same  vein  or  lode.  [32 
Stat  L.  700.] 

See  the  notes  tu  section  13  of  thU  Act,  supra,  p.  1156. 

Sec.  34.  [Abandonment.]  That  a  holder  may  at  any  time  abandon  any 
mineral  claim  by  giving  notice,  in  writing,  of  such  intention  to  abandon,  to 
the  provincial  secretary  or  such  other  officer  as  by  the  government  of  the 
Philippine  Islands  may  be  described  as  mining  recorder ;  and  from  the  date 
of  the  record  of  such  notice  all  his  interest  in  such  claim  shall  cease.  [32. 
Stat.  L.  700.] 

See  the  notes  to  section  13  of  this  Act,  aupra,  p.  1156. 

Sec.  35.  [Proofs  of  citisenship.]  That  proof  of  citizenship  under  the 
clauses  of  this  Act  relating  to  mineral  lands  may  consist,  in  the  case  of  an 
individual,  of  his  own  affidavit  thereof ;  in  the  case  of  an  association  of  per- 
sons unincorporated,  of  the  affidavit  of  their  authorized  agent,  made  on  his 
own  knowledge  or  upon  information  and  belief;  and  in  the  case  of  a  cor- 
poration organized  under  the  laws  of  the  United  States,  or  of  any  State  or 
Territory  thereof,  or  of  the  Philippine  Islands,  by  the  filing  of  a  certified 
copy  of  their  charter  or  certificate  of  incorporation.     [32  Stat.  L.  700.] 

See  the  notes  to  section  13  of  this  Act,  aupra,  p.  1156. 

Sec.  36.  [Mining  regulations  —  annual  labor  or  improvements — reloca^ 
tion  on  noncompliance  with  regulations  —  delinquent  part  owners.]  That 
the  United  States  Philippine  Commission  or  its  successors  may  make  regu- 
lations, not  in  conflict  with  the  provisions  of  this  Act,  governing  the  loca- 
tion, manner  of  recording,  and  amount  of  work  necessary  to  hold  possession 
of  a  mining  claim,  subject  to  the  following  requirements : 

**  On  each  claim  located  after  the  passage  of  this  Act,  and  until  a  patent 
has  been  issued  therefor,  not  less  than  two  hundred  pesos'  worth  of  labor 
shall  be  performed  or  improvements  made  during  each  year:  Provided, 
That  upon  a  failure  to  comply  with  these  conditions  the  claim  or  mine  upon 
which  such  failure  occurred  shall  be  open  to  relocation  in  the  same  manner, 
as  if  no  location  of  the  same  had  ever  been  made,  provided  that  the  original 
locators,  their  heirs,  assigns,  or  legal  representatives  have  not  resumed  work 
upon  the  claim  after  failure  and  before  such  location.  Upon  the  failure 
of  any  one  of  several  coowners  to  contribute  his  proportion  of  the  expendi- 
tures required  thereby,  the  coowners  who  have  performed  the  labor  or 
made  the  improvements  may,  at  the  expiration  of  the  year,  give  such  delin- 
quent coowners  personal  notice  in  writing,  or  notice  by  publication  in  the 
newspaper  published  nearest  the  claim,  and  in  two  newspapers  published  at 
Manila,  one  in  the  English  language  and  the  other  in  the  Spanish  language, 
to  be  designated  by  the  chief  of  the  Philippine  insular  bureau  of  public 
lands,  for  at  least  once  a  week  for  ninety  days,  and  if,  at  the  expiration  of. 
ninety  days  after  such  notice  in  writing  or  by  publication,  such  delinquent 
shall  fail  or  refuse  to  contribute  his  proportion  of  the  expenditure  required 
by  this  section,  his  interest  in  the  claim  shall  become  the  property  of  his 
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coowners  who  have  made  the  required  expenditures.  The  period  within 
which  the  work  required  to  be  done  annually  on  all  unpatented  mineral 
claims  shall  commence  on  the  first  day  of  January  succeeding  the  date  of 
location  of  such  claim.    [32  Stat,  L.  700,  as  amended  by  33  Stat.  L.  694.] 

This  section  was  amended  to. read  as  given  in  the  text  by  an  Act  of  Feb.  6,  1905, 
ch.  493,  §  9,  by  substituting  the  words  **two  hundred  pesos"  for  the  words  '*one 
hundred  dollars." 

See  the  notes  to  sections  13  and  22  of  this  Act,  Bupra,  pp.  1156,  1159. 

Sec.  37.  [Patents,  how  obtained.]     That  a  patent  for  any  land  claimed 
and  located  for  valuable  mineral  deposits  may  be  obtained  in  the  follow- 
ing manner :    Any  person,  association,  or  corporation  authorized  to  locate 
a  claim  under  this  Act  having  claimed  and  located  a  piece  of  land  for  such 
purposes  who  has  or  have  complied  with  the  terms  of  this  Act,  may  file  in  the 
ofSce  of  the  provincial  secretary,  or  such  other  officer  as  by  the  government 
of  said  islands  may  be  described  as  mining  recorder  of  the  province  wherein 
the  land  claimed  is  located,  an  application  for  a  patent,  under  oath,  showing 
such  compliance,  together  with  a  plat  and  field  notes  of  the  claim  or  claims 
in  common,  made  by  or  under  the  direction  of  the  chief  of  the  Philippine 
insular  bureau  of  public  lands,  showing  accurately  the  boundaries  of  the 
claim,  which  shall  be  distinctly  marked  by  monuments  on  the  ground,  and 
shall  post  a  copy  of  such  plat,  together  with  a  notice  of  such  application 
for  a  patent,  in  a  conspicuous  place  on  the  land  embraced  in  such  plat 
previous  to  the  filing  of  the  application  for  a  patent,  and  shall  file  an  affi- 
davit of  at  least  two  persons  that  such  notice  has  been  duly  posted,  and 
Ediall  file  a  copy  of  the  notice  in  such  office,  and  shall  thereupon  be  entitled 
to  a  patent  for  the  lands,  in  the  manner  following :  The  provincial  secre- 
tary, or  such  other  officer  as  by  the  Philippine  government  may  be  described 
as  mining  recorder,  upon  the  filing  of  such  application,  plat,  field  notes, 
notices,  and  affidavits,  shall  publish  a  notice  that  such  an  application  has 
been  made,  once  a  week  for  a  period  of  sixty  days,  in  a  newspaper  to  be  by 
him  designated  as  nearest  to  such  claim,  and  in  two  newspapers  published 
at  Manila,  one  in  the  English  language  and  one  in  the  Spanish  language,  to 
be  designated  by  the  chief  of  the  Philippine  insular  bureau  of  public  lands; 
and  he  shall  also  post  such  notice  in  his  office  for  the  same  period.    The 
claimant  at  the  time  of  filing  this  application,  or  at  any  time  thereafter 
within  the  sixty  days  of  publication,  shall  file  with  the  provincial  secretary, 
or  such  other  officer  as  by  the  Philippine  government  may  be  described  as 
mining  recorder,  a  certificate  of  the  chief  of  the  Philippine  insular  bureau 
of  public  lands  that  one  thousand  pesos'  worth  of  labor  has  been  expended 
or  improvements  made  upon  the  claim  by  himself  or  grantors;  that  the 
plat  is  correct,  with  such  further  description  by  such  reference  to  natu- 
ral objects  or  permanent  monuments  as  shall  id^itify  the  claim,  and  fur- 
nish an  accurate  description  to  be  incorporated  in  the  patent.    At  the 
expiration  of  the  sixty  days  of  publication  the  claimant  shall  file  his  affi- 
davit, showing  that  the  plat  and  notice  have  been  posted  in  a  conspicuous 
place  on  the  claim  during  such  period  of  publication.    If  no  adverse  claim 
shall  have  been  filed  with  the  provincial  secretary,  or  such  other  officer  as 
by  the  government  of  said  islands  may  be  described  as  mining  recorder, 
at  the  expiration  of  the  sixty  days  of  publication,  it  shall  be  assumed  that 
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the  applicant  is  entitled  to  a  patent  upon  the  payment  to  the  provincial 
treasurer,  or  the  collector  of  internal  revenue,  of  twenty-five  pesos  per 
hectare,  and  that  no  adverse  claim  exists ;  and  thereafter  no  objection  from 
third  parties  to  the  issuance  of  a  patent  shall  be  heard,  except  it  be  shown 
that  the  applicant  has  failed  to  comply  with  the  terms  of  this  Act:  Pro- 
vided, That  where  the  claimant  for  a  patent  is  not  a  residmt  of  or  within 
the  province  wherein  the  land  containing  the  vein,  ledge,  or  deposit  sought 
to  be  patented  is  located,  the  application  for  patent  and  the  affidavits 
required  to  be  made  in  this  section  by  the  claimant  for  such  patent  may  be 
made  by  his,  her  or  its  authorized  agent  where  said  agent  is  conversant  with 
the  facts  sought  to  be  established  by  said  affidavits.  [32  Stat.  L.  700,  as 
amended  hy  33  Stat.  L.  695.] 

This  section  waa  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  6,  190d, 
ch.  453,  §  9,  by  substituting  the  words  "  one  thousand  pesos "  for  the  words  "  five 
hundred  doUars/'  and  by  substituting  the  words  "twenty-five  pesos  per  hectare''  for 
the  words  *'five  doUars  per  acre." 

See  the  notes  to  sections  13  and  22  of  this  Act,  supra,  pp.  1156,  1150. 

Sec.  38.  [Oath^  etc.,  of  nonresident  applicants.]  That  applicants  for 
mineral  patents,  if  residing  beyond  the  limits  of  the  province  or  military 
department  wherein  the  claim  is  situated,  may  make  the  oath  or  affidavit 
required  for  proof  of  citizenship  before  the  clerk  of  any  court  of  record,  or 
before  any  notary  public  of  any  province  of  the  Philippine  Islands,  or  any 
other  official  in  said  islands  authorized  by  law  to  administer  oaths.  [32 
Stat.  L.  701.] 

See  the  notes  to  section  13  of  thia  Act,  tupra,  p.  1166. 

Sec.  39.  [Adverse  claims  —  proceedings  and  determination.]  That 
where  an  adverse  claim  is  filed  during  the  period  of  publication  it  shall  be 
upon  oath  of  the  person  or  persons  making  the  same,  and  shall  show  the 
nature,  boundaries,  and  extent  of  such  adverse  claim,  and  all  proceedings, 
except  the  publication  of  notice  and  making  and  filing  of  the  affidavits 
thereof,  shall  be  stayed  until  the  controversy  shall  have  been  settled  or 
decided  by  a  court  of  competent  jurisdiction  or  the  adverse  claim  waived. 
It  shall  be  the  duty  of  the  adverse  claimant,  within  thirty  days  after  filing 
his  claim,  to  commence  proceedings  in  a  court  of  competent  jurisdiction  to 
determine  the  question  of  the  right  of  possession  and  prosecute  the  same 
with  reasonable  diligence  to  final  judgment,  and  a  failure  so  to  do  shall  be 
a  waiver  of  his  adverse  claim.  After  such  judgment  shall  have  been  ren- 
dered the  party  entitled  to  the  possession  of  the  claim,  or  any  portion 
thereof,  may,  without  giving  further  notice,  file  a  certified  copy  of  the  judg- 
ment roll  with  the  provincial  secretary,  or  such  other  officer  as  by  the  gov- 
ernment of  the  Philippine  Islands  may  be  described  as  mining  recorder, 
together  with  the  certificate  of  the  chief  of  the  Philippine  insular  bureau 
of  public  lands  that  the  requisite  amount  of  labor  has  been  expended  or 
improvements  made  thereon,  and  the  descripticm  required  in  other  cases, 
and  shall  pay  to  the  provincial  treasurer  or  the  collector  of  internal  revenue 
of  the  province  in  which  the  claim  is  situated,  as  the  case  may  be,  twenty- 
five  pesos  per  hectare  for  his  claim,  together  with  the  proper  fees,  where- 
upon the  whole  proceedings  and  the  judgment  roll  shall  be  certified  by  the 
provincial  secretary,  or  such  other  officer  as  by  said  government  may  be 
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described  as  mining  recorder,  to  the  secretary  of  the  interior  of  the  Philip- 
pine Islands,  and  a  patent  shall  issue  thereon  for  the  claim,  or  such  portion 
thereof  as  the  applicant  shall  appear,  from  the  decision  of  the  court,  rightly 
to  possess.  The  adverse  claim  may  be  verified  by  the  oath  of  any  duly 
authorized  agent  or  attorney  in  fact  of  the  adverse  claimant  cognizant  of 
the  facts  stated ;  and  the  adverse  claimant,  if  residing  or  at  the  time  being 
beyond  the  limits  of  the  province  wherein  the  claim  is  situated,  may  make 
oath  to  the  adverse  claim  before  the  clerk  of  any  court  of  record,  or  any 
notary  public  of  any  province  or  military  department  of  the  Philippine 
Islands,  or  any  other  oflScer  authorized  to  administer  oaths  where  the 
adverse  claimant  may  then  be.  If  it  appears  from  the  decision  of  the 
court  that  several  parties  are  entitled  to  separate  and  different  portions 
of  the  claim,  each  party  may  pay  for  his  portion  of  the  claim,  with  the 
proper  fees,  and  file  the  certificate  and  description  by  the  chief  of  the 
Philippine  insular  bureau  of  public  lands,  whereupon  the  provincial  sec- 
retary or  such  other  oflScer  as  by  the  government  of  said  islands  may  be 
described  as  mining  recorder  shall  certify  the  proceedings  and  judgment 
roU  to  the  secretary  of  the  interior  for  the  Philippine  Islands,  as  in  the 
preceding  case,  and  patents  shall  issue  to  the  several  parties  according  to 
their  respective  rights.  If,  in  any  action  brought  pursuant  to  this  section, 
title  to  the  ground  in  controversy  shall  not  be  established  by  either  party, 
the  court  shall  so  find,  and  judgment  shall  be  entered  accordingly.  In  such 
case  costs  shall  not  be  allowed  to  either  party,  and  the  claimant  shall  not 
proceed  in  the  office  of  the  provincial  secretaiy  or  such  other  officer  as  by 
the  government  of  said  islands  may  be  described  as  mining  recorder  or  be 
entitled  to  a  patent  for  the  ground  in  controversy  until  he  shall  have 
perfected  his  title.  Nothing  herein  contained  shall  be  construed  to  prevent 
the  alienation  of  a  title  conveyed  by  a  patent  for  a  mining  claim  to  any 
person  whatever.     [32  Stat.  L.  701,  as  amended  ly  33  Stat,  L,  695.] 

This  section  was  amended  by  an  Act  of  Feb.  6,  1905,  ch.  453,  §  9,  by  substituting 
the  words  "  twenty-five  pesos  per  hectare  "  for  the  words  **  five  dollars  per  acre." 
See  the  notes  to  sections  13  and  22  of  this  Act,  aupra,  pp.  1156,  llo9. 

.  Sec.  40.  [Olaims  upon  surveyed  lands  —  on  unsuryeyed  lands.]  That 
the  description  of  mineral  claims  upon  surveyed  lands  shall  designate  the 
location  of  the  claim  with  reference  to  the  lines  of  the  public  surveys,  but 
need  not  conform  therewith ;  but  where  a  patent  shall  be  issued  for  claims 
upon  unsurveyed  lands  the  chief  of  the  Philippine  insular  bureau  of  public 
lands  in  extending  the  surveys  shall  adjust  the  same  to  the  boundaries  of 
such  patented  claim  according  to  the  plat  or  description  thereof,  but  so 
as  in  no  case  to  interfere  with  or  change  the  location  of  any  such  patented 
claim.     [32  Stat  L,  702.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1166. 

Seo.  41.  [Building-stone  entries.]  That  any  person  authorized  to  enter 
lands  under  this  Act  may  enter  and  obtain  patent  to  lands  that  are  chiefly 
valuable  for  building  stone  under  the  provisions  of  this  Act  relative  to 
placer  mineral  claims.     [32  Stat.  L.  702.] 

See  the  notes  to  section  13  of  this  Act^  mtpra,  p.  1160. 
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Sec.  42.  [Petroleum,  etc.,  entries.]  That  any  person  authorized  to  enter 
lands  under  this  Act  may  enter  and  obtain  patent  to  lands  containing 
petroleum  or  other  mineral  oils  and  chiefly  valuable  therefor  under  the 
provisions  of  this  Act  relative  to  placer  mineral  elaims.    [32  Stat.  L,  702.] 

See  the  notee  to  section  13  of  thifl  Act,  ««pra,  p.  1156. 

Sec.  43.  [Placer  claims  —  limit.]  That  no  location  of  a  placer  claim 
shall  exceed  sixty-four  hectares  for  any  association  of  persons,  irrespective 
of  the  number  of  persons  composing  such  association,  and  no  such  location 
shall  include  more  than  eight  hectares  for  an  individual  claimant.  Such 
locations  shall  conform  to  the  laws  of  the  United  States  Philippine  Com- 
mission, or  its  successors,  with  reference  to  public  surveys,  and  nothing 
in  this  section  contained  shall  defeat  or  impair  any  bona  fide  ownership 
of  land  for  agricultural  purposes  or  authorize  the  sale  of  the  improvements 
of  any  bona  Me  settler  to  any  purchaser.    [32  Stat.  L.  702.] 

See  the  notes  to  aeotion  18  of  tiiie  Act,  supra,  p.  1166. 

Sec.  44.  [Placer  claims  on  surveyed  land.]  That  where  placer  claims 
are  located  upon  surveyed  lands  and  conform  to  legal  subdivisions,  no 
further  survey  or  plat  shall  be  required,  and  all  placer  mining  claims 
located  after  the  date  of  passage  of  this  Act  shall  conform  as  nearly  as 
practicable  to  the.  Philippine  system  of  public-land  surveys  and  the  regu- 
lar subdivisions  of  such  surveys;  but  where  placer  claims  can  not  be  con- 
formed to  legal  subdivisions,  survey  and  plat  shall  be  made  as  on  unsur- 
veyed  lands;  and  where  by  the  segregation  of  mineral  lands  in  any  legal 
subdivision  a  quantity  of  agricultural  land  less  than  sixteen  hectares  shall 
remain,  such  fractional  portion  of  agricultural  land  may  be  entered  by 

any  party  qualified  by  law  for  homestead  purposes.    [32  Stat,  L.  703.] 

■> 

See  the  notee  to  section  13  of  this  Act,,  aupra,  p.  1150. 

Sec.  45,  [Establishment  of  right  to  patent — prior  liens.]  That  where 
such  person  or  association,  they  and  their  grantors  have  held  and  worked 
their  claims  for  a  period  equal  to  the  time  prescribed  by  the  statute  of 
limitations  of  the  Philippine  Islands,  evidence  of  such  possession  and 
working  of  the  claims  for  such  period  shall  be  sufficient  to  establish  a 
right  to  a  patent  thereto  under  this  Act,  in  the  absence  of  any  adverse 
claim;  but  nothing  in  this  Act  shall  be  deemed  to  impair  any  lien  which 
may  have  attached  in  any  way  whatever  prior  to  the  issuance  of  a  patent. 
[32  Stat.  L,  703.] 

See  the  notes  to  eeetion  13  of  thie  Act,  «upra,  p.  1156. 


Application  and  pnrpoee  of  section. — 
Thie  section  applies  to  possession  main- 
tain^ for  a  sufficient  time  before  and 
until  the  statute  went  into  effect.  The 
period  of  prescription  at  tiiat  time  was 
ten  years.  The  section  must  be  taken  to 
refer  to  the  conditions  as  they  were  be- 
fore the  United  States  had  come  into 
rrer  and  ^especiaUy  must  it  be  supposed 
have  had  in  view  the  natives  of  the 
islands  and  to  have  intended  to  do  liberal 


justice  to  them.  Reavis  v.  Fianza,  (1909) 
»15  U.  S.  1«,  so  S.  Ct.  1,  54  U.  S.  {h. 
ed.)  72. 

Adverse  claims. — ^An  adverse  claim 
which  will  defeat  the  right  to  a  patent 
under  this  section  when  natives  and  their 
ancestors  have  held  possession  and  worked 
mining  claims  in  the  Philippine  Islands 
for  the  period  required  by  that  section, 
cannot  be  based  upon  entry  and  staking 
of  claim    and   filing   notice   of  location, 
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where    such    posseBaion    was    continuous  CUim    of    title The   possession    and 

down  to  the  bringing  of  suit  to  restrain  working  a  mining  claim  in  the  Philippine 

the    person    relying   upon    such    acts   as  Islands  for  the  time  requisite,  under  this 

amounting  to  an  adverse  claim  from  set-  section,  in  order  to  establish  a  right  to 

ting    up    title    or    interfering    with    the  patent,  need  not  have  been  under  a  claim 

claims.    Beavis  t?.  Fianza,  (1909)  216  U.  of  title.     Reavis  v.   Fianza,    (1909)    216 

S.  18,  30  S.  Ct.  1,  54  U.  S.  (L.  ed.)  72.  U.  S.  16,  30  S.  Ct.  1,  54  U.  S.  (L.  ed.)  72. 


Sec.  46.  [Appointment  of  deputy  surveyors  —  expenses  —  charges  for 
surveys.]  That  the  chief  of  the  Philippine  insular  bureau  of  public  lands 
may  appoint  competent  deputy  mineral  surveyors  to  survey  mining  claims. 
The  expenses  of  the  survey  of  vein  or  lode  claims  and  of  the  survey  of 
placer  claims,  together  with  the  cost  of  publication  of  notices,  shall  be 
paid  by  the  applicants,  and  they  shall  be  at  liberty  to  obtain  the  same  at 
the  most  reasonable  rates,  and  they  shall  also  be  at  liberty  to  employ  any 
such  deputy  mineral  surveyor  to  make  the  survey.  The  chief  of  the  Philip- 
pine insular  bureau  of  public  lands  shall  also  have  power  to  establish  the 
maximum  charges  for  surveys  and  publication  of  notices  under  this  Act; 
and  in  case  of  excessive  charges  for  publication  he  may  designate  any 
newspaper  published  in  a  province  where  mines  are  situated,  or  in  Manila, 
for  the  publication  of  mining  notices  and  fix  the  rates  to  be  charged  by 
such  paper;  and  to  the  end  that  the  chief  of  the  bureau  of  public  lands 
may  be  fully  informed  on  the  subject  such  applicant  shall  file  with  the 
provincial  secretary,  or  such  other  officer  as  by  the  government  of  the 
Philippine  Islands  may  be  described  as  mining  recorder,  a  sworn  statement 
of  all  charges  and  fees  paid  by  such  applicant  for  publication  and  surveys, 
and  of  all  fees  and  money  paid  the  provincial  treasurer  or  the  collector 
of  internal  revenue,  as  the  case  may  be,  which  statement  shall  be  trans- 
mitted, with  the  other  papers  in  the  case,  to  the  secretary  of  the  interior 
for  the  Philippine  Islands.     [32  Stat  L.  703,] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

« 

Sec.  47.  [Veriflcation  of  affidavits  —  testimony,  etc. —  contests.]  That 
all  affidavits  required  to  be  made  under  this  Act  may  be  verified  before 
any  officer  authorized  to  administer  oaths  within  the  province  or  military 
department  where  the  claims  may  be  situated,  and  all  testimony  and  proo& 
may  be  taken  before  any  such  officer,  and,  when  duly  certified  by  the  officer 
taking  the  same,  shall  have  the  same  force  and  effect  as  if  taken  before  the 
proper  provincial  secretary  or  such  other  officer  as  by  the  government 
of  the  Philippine  Islands  may  be  described  as  mining  recorder.  In  cases 
of  contest  as  to  the  mineral  or  agricultural  character  of  land  the  testimony 
and  proofs  may  be  taken  as  herein  provided  on  personal  notice  of  at  least 
ten  days  to  the  opposing  party;  or  if  such  party  can  not  be  found,  then 
by  publication  at  least  once  a  week  for  thirty  days  in  a  newspaper  to  be 
designated  by  the  provincial  secretary  or  such  other  officer  as  by  said 
government  may  be  described  as  mining  recorder  published  nearest  to  the 
location  of  such  land  and  in  two  newspapers  published  in  Manila,  one  in 
the  English  language  and  one  in  the  Spanish  language,  to  be  designated 
by  the  chief  of  the  Philippine  Insular  bureau  of  public  lands;  and  the 
provincial  secretary  or  such  other  officer  as  by  said  government  may  be 
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described  as  mining  recorder  shall  require  proofs  that  snch  notice  has  been 
givOT.    [32  Stat.  L.  703.\ 

See  the  notes  to  section  13  of  thia  Act,  supra,  p.  1156. 

Sec.  48.  [Patents  of  nonmineral  lands,  etc.,  for  milling,  etc. —  mill  site 
patents.]  That  where  nonmineral  land  not  contiguous  to  the  vein  or  lode 
is  used  or  occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or 
milling  purposes,  such  nonadjacent  surface  ground  may  be  embraced  and 
included  in  an  application  for  a  patent  for  such  vein  or  lode,  and  the  same 
may  be  patented  therewith,  subject  to  the  same  preliminary  requirements 
as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes ;  but  no  location 
of  such  nonadjacent  land  shall  exceed  two  hectares,  and  payment  for  the 
same  must  be  made  at  the  same  rate  as  fixed  by  this  Act  for  the  superficies 
of  the  lode.  The  owner  of  a  quartz  mill  or  reduction  works  not  owning  a 
mine  in  conneetinn  therewith  may  also  receive  a  patent  for  his  mill  site 
as  provided  in  this  section.    [32  Stat.  L.  704.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

Sec.  49.  [Bules  for  mines,  etc. —  bonds  of  deputy  mineral  surveyors.] 
That  as  a  condition  of  sale  the  Gk>vernment  of  the  Philippine  Islands  may 
provide  rules  for  working,  policing,  and  sanitation  of  mines,  and  rules 
concerning  easements,  drainage,  water  rights,  right  of  way,  right  of  Ck)v- 
emment  survey  and  inspection,  and  other  necessary  means  to  their  com- 
plete development  not  inconsistent  with  the  provisions  of  this  Act,  and 
those  conditions  shall  be  fully  expressed  in  the  patent.  The  Philippine 
Commission  or  its  successors  are  hereby  further  empowered  to  fix  the  bonds 
of  deputy  mineral  surveyors.     [32  Stat.  L.  704.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

Sec.  50.  [Protection  to  vested  water  rights  —  damages.]  That  when- 
ever by  priority  of  possession  rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes  have  vested  and  accrued  and 
the  same  are  recognized  and  acknowledged  by  the  local  customs,  laws,  and 
the  decisions  of  courts,  the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  same,  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for  the  purposes  herein  specified 
is  acknowledged  and  confirmed,  but  whenever  any  person,  in  the  construc- 
tion of  any  ditch  or  canal,  injures  or  damages  the  possession  of  any  settler 
on  the  public  domain,  the  party  committing  such  injury  or  damage  shall 
be  liable  to  the  party  injured  for  such  injury  or  damage.  [32  Stat.  L. 
704.] 

m 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

Sec.  51.  [Patents  subject  to  vested  water  rights.]  That  all  patents 
granted  shall  be  subject  to  any  vested  and  accrued  water  rights,  or  rights 
to  ditches  and  reservoirs  used  in  connection  with  such  water  rights  as  may 
have  been  acquired  under  or  recognized  by  the  preceding  section.  [32 
Stat.  L.  704.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1166. 
7  F.  S.  A.—  38 


1170  7  FED.  STAT.  ANN.  (2d  Ed.) 

Sec.  52.  [Establishmeut  of  land  districts,  etc.]  That  the  Govermnetit 
of  the  Philippine  Islands  is  authorized  to  establish ;  land  districts  and 
provide  for  the  appointment  of  the  necessary  officers  wherever  they  may 
deem  the  same  necessary  for  the  public  convenience,  and  to  further  pro- 
vide that  in  districts  where  land  offices  are  established  proceedings  required 
by  this  Act  to  be  had  before  provincial  officers  shall  be  had  before  the 
proper  officers  of  such  land  offices.     [32  Stat,  L.  704.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1166. 

Sec.  53.  [Coal  land  entries.]  That  every  person  above  the  age  of 
twenty-one  years  who  is  a  citizen  of  the  Uijiited  States  or  of  the  Philippme 
Islands,  or  who  has  acquired  the  right  of  a  native  of  said  islands  under  and 
by  virtue  of  the  treaty  of  Paris,  or  any  association  of  persons  severally 
qualified  as  above,  shall,  upon  application  to  the  proper  provincial  treas- 
urer,  have  the  right  to  enter  any  quality  of  vacant  coal  lands  of  said  islands, 
not  otherwise  appropriated  or  reserved  by  competent  authority,  not  exceed- 
ing sixty-four  hectares  to  such  individual  person,  or  one  hundred  and 
twenty-eight  hectares  to  such  association  upon  payment  to  the  provincial 
treasurer  or  the  collector  of  internal  revenue,  as  the  case  may  be,  of  not 
less  than  fifty  pesos  per  hectare  for  such  lands,  where  the  same  shall  be 
situated  more  than  twenty-five  kilometers  from  any  completed  railroad  or 
available  harbor  or  navigable  stream,  and  not  less  than  one  hundred  pesos 
per  hectare  for  such  lands  as  shall  be  within  twenty-five  kilometers  of  such 
road,  harbor,  or  stream:  Provided,  That  such  entries  shall  be  taken  in 
squares  of  sixteen  or  sixty-four  hectares,  in  conformity  with  the  rules  and 
regulations  governing  the  public-land  surveys  of  the  said  islands  in  plotting 
legal  subdivisions.     [32  Stat.  L.  704,  as  amended  hy  33  Stat,  L,  696,] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  6,  1905, 
ch.  453,  §  9.  The  amendment  consisted  of  the  substitution  of  the  words  "  fifty  pesos '' 
for  the  words  "twenty-five  dollars,"  the  substitution  of  the  words  ''one  hundred 
pesos"  for  the  words  "  fifty  dollars,"  and  the  substitutioii  of  the  words  **  twenty-fiTB 
kilometers,"  where  they  twice  appear,  for  the  words  "  fiifteen  miles." 
See  the  notes  to  sections  13  and  22  of  this  Act,  supra,  pp.  1156,  1159. 

Sec.  54.  [Preference  right  of  entry  of  coal  lands.]  That  any  person  or 
association  of  persons,  severally  qualified  as  above  provided,  who  have 
opened  and  improved,  or  shall  hereafter  open  and  improve,  any  coal  mine 
or  mines  upon  the  public  lands,  and  shall  be  in  actual  possession  of  the 
same,  shall  be  entitled  to  a  preference  right  of  entry  under  the  preceding 
section  of  the  mines  so  opened  and  improved.    [32  Stat,  L.  705.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

« 

Sec.  55.  [Declaratory  statement  in  such  case.]  That  all  claims  under 
the  preceding  section  must  be  presented  to  the  proper  provincial  secretary 
within  sixty  days  after  the  date  of  actual  possession  and  the  commence- 
ment of  improvements  on  the  land  by  the  filing  of  a  declaratory  statement 
therefor;  and  where  the  improvements  shall  have  been  made  prior  to  the 
expiration  of  three  months  from  the  date  of  the  passage  of  this  Act,  sixty 
days  from  the  expiration  of  such  throe  months  shall  be  allowed  for  the 
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filing  of  a  declaratory  statement;  and  no  sale  under  the  provisions  of  this 
Act  shall  be  allowed  until  the  expiration  of  six  months  from  the  date  of 
the  passage  of  this  Act.    [32  Stat.  L.  705.] 

See  the  notes  to  section  18  of  this  Act,  aupra,  p.  1156. 

Sec.  56.  [Limit  to  entries  to  coallands  —  saline  lands.]  That  the  three 
preceding  sections  shall  be  held  to  authorize  only  one  entry  by  the  same 
person  or  association  of  persons ;  and  no  association  of  persons,  any  member 
of  which  shall  have  taken  the  benefit  of  such  sections,  either  as  an  individual 
or  as  a  member  of  any  other  association,  shall  enter  or  hold  any  other  lands 
under  the  provisions  thereof;  and  no  member  of  any  association  which  shall 
have  taken  the  benefit  of  such  section  shall  enter  or  hold  any  other  lands 
under  their  provisions ;  and  fill  persons  claiming  under  section  fifty-eight 
shall  be  required  to  prove  their  respective  rights  and  pay  for  the  lands  filed 
upon  within  one  year  from  the  time  prescribed  for  filing  their  respective 
claims;  and  upon  failure  to  file  the  proper  notice  or  to  pay  for  the  land 
within  the  required  period,  the  same  shall  be  subject  to  entry  by  any  other 
qualified  applicant.     [32  Stat,  L,  705.] 

See  the  notes  to  section  13  of  this  Act,  &upra,  p.  1156. 

Sec.  57.  [Oonflicting  claims  to  coal  lands.]  That  in  case  of  conflicting 
claims  upon  coal  lands  where  the  improvements  shall  be  commenced  after 
the  date  of  the  passage  of  this  Act,  priority  of  possession  and  improvement, 
followed  by  proper  filing  and  continued  good  faith,  shall  determine  the 
preference  right  to  purchase.  And  also  where  improvements  have  already 
been  made  prior  to  the  passage  of  this  Act,  division  of  the  land  claimed 
may  be  made  by  legal  subdivisions,  which  shall  conform  as  nearly  as  prac- 
ticable with  the  subdivisions  of  land  provided  for  in  this  Act,  to  iaelude 
as  near  as  may  be  the  valuable  improvements  of  the  respective  parties. 
The  Government  of  the  Philippine  Islands  is  authorized  to  issue  all  needful 
rules  and  regulations  for  carrying  into  effect  the  provisions  of  this  and  pre- 
ceding sections  relating  to  mineral  lands.     [32  Stat.  L.  705.] 

See  the  notes  to  section  13  of  ihifl  Act,  ^upra,  p.  1156. 

Sec.  58.  [Saline  lands  —  auctioh  and  private  sales.]  That  whenever  it 
shall  be  made  to  appear  to  the  secretary  of  any  province  or  the  commander 
of  any  military  department  in  the  Philippine  Islands  that  any  lands  within 
the  province  are  saline  in  character,  it  shall  be  the  duty  of  said  provincial 
secretary  or  commander,  under  the  regulations  of  the  government  of  the 
Philippine  Islands,  to  take  testimony  in  reference  to  such  lands,  to  ascertain 
their  true  character,  and  to  report  the  same  to  the  secretary  of  the  interior 
for  the  Philippine  Islands  ,•  and  if  upon  such  testimony  the  secretary  of  the 
interior'  shall  find  that  such  lands  are  saline  and  incapable  of  being  pur- 
chased xinder  any  of  the  laws  relative  to  the  public  domain,  then  and  in 
such  case  said  lands  shall  be  offered  for  sale  at  the  office  of  the  provincial 
secretary,  or  such  other  officer  as  by  the  said  government  may  be  described 
as  mining  recorder  of  the  province  or  department  in  which  the  same  shall 
be  situated,  as  the  case  may  be,  under  such  regulations  as  may  be  pre- 
scribed by  said  government  and  sold  to  the  highest  bidder  for  cash  at  a 
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price  of  not  less  than  six  pesos  per  hectare ;  and  in  case  such  lands  fail  to 
sell  when  so  offered,  then  the  same  shall  be  subject  to  private  sale  at  such 
office,  for  cash,  at  a  price  not  less  than  six  pesos  per  hectare,  in  the  same 
manner  as  other  lands  ?n  the  said  islands  are  sold.  All  executive  procla- 
mations relating  to  the  sales  of  public  saline  lands  shall  be  published  in 
only  two  newspapers,  one  printed  in  the  English  language  and  one  in  the 
Spanish  language,  at  Manila,  which  shall  be  designated  by  said  secretary 
of  the  interior.     [32  Stat,  L.  706,  as  amended  by  33  Stat,  L.  697,] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  6,  1905, 
ch.  453;  S  &.  The  amendment  consisted  in  the  substitution  of  the  words  ''  six  pesos/' 
where  they  twice  appear,  for  the  words  "  three  doUars." 

See  the  notes  to  sections  19  and  22  of  this  Act,  supra,  pp.  1156,  1159. 

Seg.  59.  [Mineral  lands  reserved  from  grants  for  public  works.]  That 
no  Act  granting  lands  to  provinces,  districts,  or  municipalities  to  aid  in  the 
construction  of  roads,  or  for  other  public  purposes,  shall  be  so  construed 
as  to  embrace  mineral  lands,  which,  in  all  cases,  are  reserved  exclusively, 
unless  otherwise  specially  provided  in  the  Act  or  Acts  making  the  grant. 
[32  Stat,  L,  706,] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

Sec.  60.  [Prior  mining  concessions  not  affected.]  That  nothing  in  this 
Act  shall  be  construed  to  affect  the  rights  of  any  person,  partnership,  or 
corporation  having  a  valid,  perfected  mining  concession  granted  prior  to 
April  eleventh,  eighteen  hundred  and  ninety-nine,  but  all  such  concessions 
shall  be  conducted  under  the  provisions  of  the  law  in  force  at  the  time  they 
were  granted,  subject  at  all  times  to  cancellation  by  reason  of  illegality  in 
the  procedure  by  which  they  were  obtained,  or  for  failure  to  comply  with 
the  conditions  prescribed  as  requisite  to  their  retention  in  the  laws  under 
which  they  were  granted :  Provided,  That  the  owner  or  owners  of  every 
such  concession  shall  cause  the  corners  made  by  its  boundaries  to  be  dis- 
tinctly marked  with  permanent  monuments  within  six  months  after  this  Act 
has  been  promulgated  in  the  Philippine  Islands,  and  that  any  concessions 
the  boundaries  of  which  are  not  so  marked  within  this  period  shall  be  free 
and  open  to  explorations  and  purchase  under  the  provisions  of  this  Act. 
[32  Stat,  L,  706,] 

See  the  no^es  to  section  13  of  this  Act,  supra,  p.  1166. 

Sec.  61.  [Future  mining  rights.]  That  mining  rights  on  public  lands  in 
the  Philippine  Islands  shall,  after  the  passage  of  this  Act,  be  acquired  only 
in  accordance  with  its  provisions.     [32  Stat,  L,  706.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  1156. 

Sec.  62.  [Cancellation  of  perfected  Spanish  concessions.]  That  all  pro- 
ceedings for  the  cancellation  of  perfected  Spanish  concessions  shall  be  con- 
ducted in  the  courts  of  the  Philippine  Islands  having  jurisdiction  of  the 
subject-matter  and  of  the  parties,  unless  the  United  States  Philippine  Com- 
mission, or  its  successors,  shall  create  special  tribunals  for  the  determination 
of  such  controversies.     [32  Stat.  L,  706,] 

See  the  notes  to  8eoti/>n  13  of  this  Act,  supra ,  p.  1156. 
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m.   BONDS   FOB  PTTBLIC  IMPBOVEMENTS 

MUNICIPAL  BONDS  FOR  PUBLIC  IMPROVEMENTS 

Sec.  66.  [Municipal  bonds  for  public  improvements  —  limit  of  indebt- 
edness.] That  for  the  purpose  of  providing  funds  to  construct  necessary 
sewer  and  drainage  facilities,  to  secure  a  suflScient  supply  of  water  and 
necessary  buildings  for  primary  public  schools  in  municipalities,  the  gov- 
ernment of  the  Philippine  Islands  may,  where  current  taxation  is  inade- 
quate for  the  purpose,  under  such  limitations,  terms,  and  conditions  as  it 
may  prescribe,  authorize,  by  appropriate  legislation,  to  be  approved  by  the 
President  of  the  United  States,  any  municipality  of  said  islands  to  incur 
indebtedness,  borrow  money,  and  to  issue  and  sell  (at  not  less  than  par 
value  in  gold  coin  of  the  IJnited  States)  registered  or  coupon  bonds,  in 
such  amount  and  payable  at  such  time  as  may  be  determined  to  be  neces- 
sary by  the  government  of  said  islands,  with  interest  thereon  not  to  exceed 
five  per  centum  per  annum :  Provided,  That  the  entire  indebtedness  of  any 
municipality  shall  not  exceed  five  per  centum  of  the  assessed  valuation  of 
the  real  estate  in  said  municipality,  and  any  obligation  in  excess  of  such 
limit  shall  be  null  and  void.  [32  Stat.  L.  707,  as  amended  by  33  Stat,  L. 
€90,] 

This  aiid  the  foUowing  sections  67-73  are  a  part  of  the  Act  of  July  1,  1902>  ch.  1369. 
See  the  notes  to  section  1  of  this  Act,  supra,  p.  1133. 

This  section  was  amended  to  read  as  given  in  the  text  by  the  Act  of  Feb.  6,  1906, 
ch.  453,  S  3.    As  originally  enacted  it  waa  as  follows: 

'*Sec.  66.  That  for  the  purpose  of  providing  funds  to  construct  sewers,  to  furnish 
adequate  sewer  and  drainage  facilities,  to  secure  a  sufficient  supply  of  water,  and  to 
provide  all  kinds  of  municipal  betterments  and  improvements  m  municipalities,  the 
government  of  the  Philippine  Islands,  under  such  limitations,  terms,  and  conditions 
as  it  may  prescribe,  with  the  consent  and  approval  of  the  President  and  the  Congress 
of  the  United  -States,  may  permit  any  municipality  of  said  islands  to  incur  indebted- 
ness, borrow  money,  and  to  issue  and  sell  (at  not  less  than  par  value  in  gold  coin  of 
the  United  States)  registered  or  coupon  bonds  in  such  amount  and  payable  at  such 
time  as  may  be  determined  by  the  government  of  said  islands,  with  interest  thereon 
not  to  exceed  five  per  centum  per  annum:  Provided,  That  the  entire  indebtedness  of 
any  municipality  under  this  section  shall  not  exceed  five  per  centum  of  the  assessed 
valuation  of  the  property  in  said  municipality,  and  any  obligation  in  excess  of  such 
Umit  shaU  be  null  and  void." 

Bonds. —  The  issuance  of  bonds  in  the  provisions  of  the  act  of  the  Philippine 

sum  of  $126,000  for  the  purpose  of  pro-  l^islature,  approved  March  29,  1911,  as 

viding   funds   for   certain   municipal   im-  herein  construed,  i»  valid.     (1911)  29  Op. 

provements  in  the  municipality  of  Cpbu,  Atty.-Qen.  102. 
P.  I.,  when  made  in  accordance  with  the 

• 

Sec.  67.  [Denomination  of  bonds — interest  —  taxes.]  That  all  munici- 
pal bonds  shall  be  in  denominations  of  fifty  dollars,  or  any  multiple  thereof, 
bearing  interest  at  a  rate  not  exceeding  five  per  centum  per  annum,  pay- 
able quarterly,  such  bonds  to  be  payable  at  the  pleasure  of  the  government 
of  the  Philippine  Islands,  after  dates  named  in  said  bonds  not  less  than  five 
nor  more  than  thirty  years  from  the  date  of  their  issue,  together  with  the 
interest  thereon,  in  gold  coin  of  the  United  States  of  the  present  standard 
value,  or  its  equivalent  in  value  in  money  of  the  said  Islands;  and  said 
bonds  shall  be  exempt  from  the  payment  of  all  taxes  or  duties  of  the  govern- 
ment of  the  Philippine  Islands,  or  any  local  authority  therein,  or  the 
Government  of  the  United  States.     [32  Stat.  L.  707.] 
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Sec.  68.  [Use  of  funds  received  from  sale  of  bonds.]  That  all  moneys 
which  may  be  realized  or  received  from  the  issue  and  sale  of  said  bonds 
shall  be  utilized  under  authorization  of  the  government  of  the  Philippine 
Islands  in  providing  the  municipal  improvements  and  betterment  which 
induced  the  ifisue  and  Bale  of  said  bonds,  and  for  no  other  purpose.  [32 
Stat  L.  708.] 

Sec.  69.  [Taxes  to  pay  bond  obligations  —  reimbursement.]  That  the 
government  of  the  Philippine  Islands  shall,  by  the  levy  and  collection  of 
taxes  on.  the  municipality,  its  inhabitants  and  their  property,  -or  by  other 
means,  make  adequate  provision  to.  meet  the  obligation  of  the  bonds  of  such 
municipality,  and  shall  create  a  sinking  fund  sufScient  to  retire  them  and 
pay  the  interest  thereon  in  accordance  with  the  terms  of  issue :  Provided, 
That  if  sai^  bonds  or  any  portion  thereof  shall  be  paid  out  o{  the  funds  of 
the  government  of  said  islands,  such  municipality  shall  reimburse  said 
government  for  the  sum  thus  paid,  and  said  government  is  hereby  empow- 
ered to  coUect  £faid  sum  by  the  levy,  and  collection  of  taxes  on  such 
municipality.    [32  Stat  L.  708,] 

Sec.  70.  [Manila  —  issue  of  bonds  for  sewers,  water  supply,  etc. — 
limit.]  That  for  the  purpose  of  providing  funds  to  construct  sewers  in  the 
city  of  Manila  and  to  furnish  it  with  an  adequate  sewer  and  drainage  system 
and  supply  of  water  the  government  of  the  Philippine  Islands,  with  the 
approval  of  the  President  of  the  United  States  first  had,  is  hereby  author- 
ized to  permit  the  city  of  Manila  to  incur  indebtedness,  to  borrow  money, 
and  to  issue  and  sell  (at  not  less  than  par  value  in  gold  coin  of  the  United 
States),  upon  such  terms  and  conditions  as  it  may  deem  best,  registered  or 
coupon  bonds  of  the  city  of  Manila  to  an  amount  not  exceeding  four  million 
dollars  lawful  money  of  the  United  States,  payable  at  such  time  or  times 
as  may  be  determined  by  said  government,  with  interest  thereon  not  to 
exceed  five  per  centum  per  annum.     [32  Stat.  L.  708.] 

Sec.  71.  [Denomination  of  bonds — interest  —  taxes.]  That  said  coupon 
or  registered  bonds  shall  be  in  denominations  of  fifty  dollars  or  any  multiple 
thereof,  bearing  interest  at  a  rate  not  exceeding  five  per  centum  per  annum, 
payable  quarterly,  such  bonds  to  be  payable  at  the  pleasure  of  the  govern- 
ment of  the  Philippine  Islands,  after  dates  named  in  said  bonds  not  less 
than  five  nor  more  than  thirty  years  from  the  date  of  their  issue,  together 
with  the  interest  thereon  in  gold  coin  of  the  United  States  of  the  present 
standard  value,  or  the  equivalent  in  value  in  money  of  the  said  Islands; 
and  said  bonds  shall  be  exempt  from  the  payment  of  all  taxes  or  duties  of 
the  government  of  the  said  Islands,  or  of  any  local  authority  therein,  or  of 
the  Government  of  the  United  States.    [32  Stat.  L.  708.] 

Si^c.  72.  [Use  of  funds.]  That  all  moneys  which  may  be  realized  or 
received  from  the  issue  and  sale  of  said  bonds  shall  be  utilized  under  author- 
ization of  said  government  of  the  Philippine  Islands  in  providing  a  suitable 
:^ewer  and  drainage  system  and  adequate  supply  of  water  for  the  city  of 
Manila  g,nd  for  no  other  purpose.    [32  Stat.  L.  708,] 

Sec.  73.  [Taxes  to  meet  bond  obligations  —  reimbursement.]  That  the 
government  of  the  Philippine  Islands  shall,  by  the  levy  and  collection  of 
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taxes  on  the  city  of  Manila,  its  inhabitants  and  theit  property,  or  by  other 
means,  make  adequate  provision  to  meet  the  obligation  of  said  bonds  and 
shall  create  a  sinking  fund  sufficient  to  retire  them  and  pay  the  interest 
thereon  in  accordance  with  the  terms  of  issue :  Provided,  That  if  said  bonds 
or  any  portion  thereof  shall  be  paid  out  of  the  funds  of  the  government  of 
said  islands,  said  city  shall  reimburse  said  government  for  the  sum  thus 
paid,  and  said  government  is  hereby  empowered  to  collect  said  sum  by  the 
levy  and  collection  of  taxes  on  said  city.    [S2  Sfa^.  L,  708,] 


An  Act  to  amend  an  Act  approved  July  first,  nineteen  hundred  and  two, 
entitled  ''An  Act  temporarily  to  provide  for  the  adnunistratibn  of 
the  affairs  of  civil  government  in  the  Philippine  Islands,  and  for 
other  purposes,"  and  to  amend  an  Act  approved  March  eighth,  nine- 
teen hundred  and  two,  entitled  ''An  Act  temporarily  to  provide  reve- 
nue for  the  Philippine  Islands,  and  for  other  purposes, ' '  and  to  amend 
an  Act  approved  March  second,  nineteen  hundred  and  three,  entitled 
"An  Act  to  establish  a  standard  of  value  and  to  provide  for  a  coinage 
system  in  the  Philippine  Islands,"  and  to  provide  for  the  more 
efficient  administration  of  civil  government  in  the  Philippine  Islands, 
and  for  other  purposes. 

[Act  of  Feb.  6,  1905,  ch.  453,  33  Stat  L.  689.] 

[Skc.  1.]  [Bonds  exempt  from  taxation.]  That  all  bonds  issued  by  the 
government  of  the  Philippine  Islands,  or  by  its  authority,  shall  be  exempt 
from  taxation  by  the  Government  of  the  United  States,  or  by  the  govern- 
ment of  the  Philippine  Islands  or  of  any  political  or  municipal  subdivision 
thereof,  or  by  any  State,  or  by  any  county,  municipality,  or  other  munici- 
pal subdivision  of  any  Stat^  or  Territory  of  the  United  States,  or  by  the 
District  of  Columbia.    [33  Stat.  L.  689,] 

Section  3  of  this  Act  amended  the  Act  of  July  1,  1902,  ch.  1309,  §  66,  supra,  p.  1173. 

Section  5  of  tliis  Act  is  given  under  Bubdivision  VI  of  this  title,  infra,  p.  1188. 

Sections  6-8  of  this  Act  are  giren  under  subdivision  I  of  this  title,  supra,  pp.  1152, 
1153. 

Section  »  of  this.  Act  amended  the  Act  of  July  1,  1902,  ch.  1369,  §§  22-35,  29,  31, 
36,  37,  39,  63,  and  68,  set  out  in  the  various  subdivisions  of  this  title. 

Section  10  of  this  Act  amended  the  Act  of  March  2,  1903,  ch.  980,  §  8,  infra,  p.  1184. 

Section  11  of  this  Act  was  as  foUows: 

''Sec.  11.  That  the  government  of  the  Philippine  Islands  is  herebv  authorized  to 
modify,  suspend,  or  repeal  the  provisions  respecting  tonnage  dues  set  forth  in  sections 
four.teen  and  fifteen  of  an  Act  entitled  *An  Act  to  revise  and  amend  the  tariff  laws  of 
the  Philippine  Arqhipelago,'  enacted  by  the  Philippine  Commission  on  the  seventeenth 
day  of  September,  nmeteen  hundred  and  one,  and  confirmed  by  an  Act  of  Qongress 
approved  March  eighth,  nineteen  hundred  and  two,  entitled  *An  Act  temporarily  to 
provide  revenue  for  the  Philippine  Islands,  and  for  other  purposes.' " 

This  was  superseded  by  the  Act  of  March  3,  1905,  ch.  1408,  §f  14r-15,  33  Stat.  L.  975. 
See  notes  to  tne  first  paragraph  of  the  Act  of  Aug.  5,  1909,  ch.  8,  infra,  p.  1189. 

Sec.  2.  [Issue  of  bonds  for  public  improvement  authorized.]  That  for 
the  purpose  of  providing  funds  to  construct  port  and  harbor  works, 
bridges,  roads,  buildings  for  provincial  and  municipal  schools,  court-houses, 
penal  institutions,  and  other  public  improvements  for  the  development  of 
the  Philippine  Islands  by  the  general  government  thereof,  the  said  govern- 
ment is  authorized  from  time  to  time  to  incur  indebtedness,  borrow  money. 
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and  to  issue  and  sell  therefor  (at  not  less  than  par  value  in  gold  coin  of 
the  United  States)  registered  or  coupon  bonds  of  such  denominations  and 
payable  at  such  time  or  times,  not  later  than  forty  years  after  the  date  of 
the  approval  of  this  Act,  as  may  be  determined  by  said  government,  with 
interest  thereon  not  to  exceed  four  and  one-half  per  centum  per  annum: 
Provided,  That  the  entire  indebtedness  of  said  government  created  by  the 
authority  conferred  by  this  section  shall  not  exceed  at  any  one  time  the 
sum  of  five  million  dollars :  And  provided  fvrther.  That  the  law  of  said 
government  creating  the  indebtedness  and  authorizing  the  issue  of  the 
bonds  under  this  section  shall  be  approved  by  the  President  of  the  United 
States.     [33  Stat  L.  689.] 

See  the  notes  to  section  1  of  this  Act,  supra y  p.  1175. 


Sec.  4.  [Oovemment  aid  to  railroads — guaranty  of  interest  on  bonds.] 

That  for  the  purpose  of  aiding  in  the  construction,  equipment,  operation, 
and  maintenance  of  such  railroads,  using  steam,  electricity,  or  other  power, 
in  the  Philippine  Islands  as  the  Philippine  government  may  hereafter 
specifically  authorize,  the  said  government  is  empowered  to  enter  into  a  con- 
tract of  guaranty  with  any  railroad  company  organized  pursuant  to  the 
laws  of  said  government  or  of  the  United  States  or  any  State  thereof  under- 
taking to  construct,  equip,  operate,  and  maintain  any  such  railroad,  whereby 
the  said  government  shall  guarantee  interest,  at  not  exceeding  four  per 
centum  per  annum  upon  first  lien  bonds  to  be  issued  by  such  company, 
properly  seeured  by  mortgage  or  deed  of  trust  upon  the  said  railroad,  its 
equipment,  franchises,  and  other  property,  real,  personal,  and  mixed,  then 
owned  and  thereafter  to  be  acquired.    [33  Stat.  L.  690. \ 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  117S. 

[Sec.  4,  Cont'd.]  [Conditions  of  guaranty.]  Such  contract  of  guar- 
anty shall  be  signed  on  behalf  of  said  government  by  the  governor-general 
thereof,  and  on  behalf  of  the  railroad  company  undertaking  the  construc- 
tion, equipment,  maintenance,  and  operation  of  said  railroad  by  the  chief 
ofl&cer  thereof,  thereunto  duly  authorized  by  the  stockholders  and  directors 
of  the  same,*  and  shall  contain,  among  others,  the  following  provisions : 

First.  That  the  total  amount  of  bonds  the  interest  upon  which  is  to  be 
guaranteed  shall  in  no  event  exceed  the  amount  actually  invested  in  cash 
in  the  construction  and  equipment  of  such  railroad,  to  be  determined  as 
hereinafter  provided. 

Second.  That  no  debt  except  as  above  provided  shall  be  incurred  by  the 
said  undertaking  railroad  company,  its  successors  or  assigns,  by  which  a  lien 
shall  be  created  upon  such  railroad,  its  equipment  or  other  property,  prior 
to  the  lien  of  said  government  to  secure  the  repayment  of  the  interest  paid 
by  it  under  said  guaranty  without  the  consent  of  the  Congress. 

Third.  That  the  said  railroad  shall  be  constructed  and  equipped  within 
the  time  limited  in  the  first  instance  by  the  Philippine  government,  or  any 
extension  of  said  time  granted  by  said  government  for  good  cause  shown. 

Fourth.  That  after  the  construction  and  equipment  of  said  railroad  in 
accordance  with  the  foregoing  provisions  and  all  others  of  the  contract  of 
guaranty,  the  railroad  shall  apply  its  gross  earnings  as  follows :    First,  to 
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tlie  necessary  operating  expenses,  including  reasonable  expenses  of  the  cor- 
poration ;  second,  to  the  necessary  and  ordinary  repairs  of  said  railroad  and 
its  equipment ;  third,  to  such  betterments  and  extraordinary  repairs  of  said 
railroad  or  equipment  as  may  be  first  by  the  governor-general  of  the  islands, 
in  writing,  expressly  consented  to ;  fourth,  to  the  payment  of  the  interest  on 
the  bonds,  the  interest  on  which  to  any  extent  shall  have  been  guaranteed 
by  the  Philippine  government  under  this  section.     [33  Stat,  L,  690.] 

[Sec.  4,  Cont'd.]  [BestrictioBS  on  execution  of  guaranty  contract.] 
The  contract  of  guaranty  shall  be  in  substance  indorsed  upon  said  bonds 
and  signed  by  the  treasurer  of  said  government,  and  the  said  contract  of 
guaranty  shall  not  be  executed  except  upon  satisfactory  proof  of  the  com- 
pletion of  the  railroad  in  sections  of  not  less  than  twenty  continuous  miles 
each,  and  in  such  proportion,  to  be  fixed  from  time  to  time  by  said  govern- 
ment, as  the  actual  capital  invested  in  completed  road  and  acquired  equip- 
ment shall  bear  to  the  capital  required  for  the  completion  and  equipment 
of  the  entire  road,  to  be  determined  by  the  said  government.  [33  Stat,  L. 
'691.] 

[Sec.  4,  Cont'd.]  [Lien  for  interest  paid.]  All  payments  made  under 
any  such  guaranty  shall  be  from  the  time  the  same  are  paid  a  lien  upon 
said  railroad  and  its  property  then  owned  and  thereafter  to  be  acquired 
subject  only  to  the  lien  of  the  mortgage  or  deed  of  trust  executed  to  secure 
the  bonds,  the  interest  upon  which  shall  have  been  so  guaranteed,  and  the 
total  sum  paid  under  such  guaranty  shall  at  the  expiration  thereof  be  pay- 
able to  said  Philippine  government  upon  demand,  and  in  default  of  such 
payment  the  said  lien  shall  be  immediately  forecloseable.    [33  Stat.  L.  691,] 

[Sec.  4,  Cont'd.]  [Limit  on  amount  of  guaranty.]  Provided,  That  in 
no  event  shall  the  total  annual  contingent  liability  of  said  government 
under  the  guaranties  authorized  by  this  section  at  any  time  exceed  the  sum 
of  one  miUion  two  hundred  thousand  dollars,  and  no  such  guaranty  shall 
continue  for  a  longer  period  than  thirty  years.    [33  Stat.  L.  691.] 

[Seo.  4,  Cont'd.]  [Supervision  over  roads,  etc* — appointment  of 
directors  —  reports  of  receipts  and  expenditures.]  For  the  further  secur- 
ity of  the  Philippine  government  said  government  shall  declare  the  proper 
rules  for  ascertaining  clearly  the  cash  capital  actually  invested  in  said 
railroads,  and  the  net  income  actually  received  on  said  capital  so  invested, 
and  shall  provide  for  supervision  by  said  Philippine  government,  through 
the  auditing,  engineering  and  railroad  bureaus  thereof  and  by  such  other 
agencies  as  may  be  fixed  by  law,  of  the  conduct  of  the  finances  of  the  road, 
and  of  its  location,  construction,  operation,  and  maintenance. 

The  Philippine  government  shall  appoint  two  members  of  the  board  of 
directors  of  any  undertaking  company  the  interest  on  whose  bonds  shall  be 
guaranteed  as  provided  in  this  section. 

Each  such  railroad  company  shall  make  such  reports  from  time  to  time 
as  to  its  receipts  and  expenditures,  in  such  form  and  substance  and  sworn 
to  by  such  officii  Is,  as  may  be  prescribed  by  the  Philippine  government. 
[33  Stat.  L.  691.] 
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[Sec.  4,  Cont'd.]  [Powers  of  supreme  court  over  aided  roads.]  The 
supreme  court  of  the  Philippine  Islands  shall  have  original  and  exclusive 
jurisdiction  in  all  actions,  proceedings  or  suits  at  law  or  in  equity  brought 
by  the  Philippine  government  against  any  person  or  corporation  involving 
the  construction  of  this  section  or  any  right  existing  under,  duty  enjoined 
or  act  prohibited  by  said  section  or  any  contract  made  in  pursuance  thereof ; 
and  jurisdiction  is  hereby  vested  in  the  supreme  court  to  make  such  order, 
to  enter  such  judgment  or  decree  and  to  take  such  proceedings  in  enforce- 
ment thereof  as  may  be  proper.  During  the  vacations  of  said  court  the 
chief  justice  or  any  judge  thereof  shall  have  all  the  power  to  grant  restram- 
ing  orders,  orders  of  injunction,  to  appoint  receivers,  or  to  do  any  other 
act  under  authority  herein  granted,  that  a  judge  of  a  court  of  general 
jurisdiction  may  do  in  the  vacation  of  court.    [33  Stat,  L.  691,] 

[Sec.  4,  Cont'd.]  [Franchise  grants.]  Section  seventy-four  of  an  Act 
entitled  *' An  Act  temporarily  to  provide  for  the  administration  of  the  affairs 
of  civil  government  in  the  Philippine  Islands,  and  for  other  purposes," 
approved  July  first,  nineteen  hundred  and  two,  so  far  as  the  same  is  not  in 
conflict  with  the  provisions  of  this  section,  is  hereby  made  applicable  to  the 
corporations  the  interest  upon  whose  bonds  or  any  part  thereof  shall  be 
guaranteed  under  the  provisions  hereof.    [33  Stat.  L,  691,] 

Spanish  concessions. —  As  to  the  status       ceived   from    Spain,    see    (1900)    23   Op. 
of  railwBy  and  telegraph  concessions  re-       Atty.-Gen.    181. 

Sec.  12.  [Repeal.]  That  all  Acts  or  parts  of  Acts  inconsistent-  with  the 
provisions  of  this  Act  are  hereby  repealed.    [33  Stat.  L,  698*] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  1175. 


IV.    FRANCHISES 

Sec.  74.  [Authority  to  grant  franchises  —  taking  of  private  property — 
amendment  of  franchises  —  stock  —  dividends  —  slave  labor  prohibited.] 

That  the  government  of  the  Philippine  Islands  may  grant  franchises, 
privileges,  and  concessions,  including  the  authority  to  exercise  the  right 
of  eminent  domain  for  the  construction  and  operation  of  works  of  public 
utility  and. service,  and  may  authorize  said  works  to  be  constructed  and 
maintained  over  and  across  the  public  property  of  the  United  States,  includ- 
ing streets,  highways,  squares,  and  reservations,  and  over  similar  property 
of  the  government  of  said  islands,  and  may  adopt  rules  and  regulations 
under  which  the  provincial  and  municipal  governments  of  the  islands  may 
grant  the  right  to  use  and  occupy  such  public  property  belonging  to  said 
provinces  or  municipalities :  Provided,  That  no  private  property  shall  be 
taken  for  any  purpose  under  this  section  without  just  compensation  paid  or 
tendered  therefor,  and  that  such  authority  to  take  and  occupy  land  shall  not 
authorize  the  taking,  use,  or  occupation  of  any  land  except  such  as  Ls 
required  for  the  actual  necessary  purposes  for  which  the  franchise  is 
granted,  and  that  no  franchise,  privilege,  or  concession  shaU  be  granted  to 
any  corporation  except  under  the  conditions  that  it  shall  be  subject  to 
amendment,  alteration,  or  repeal  by  the  Congress  of  the  United  States,  and 
that  lands  or  rights  of  use  and  occupation  of  lands  thus  granted  shall  revert 
to  the  governments  by  which  they  wqyq;  respectively  granted  upon  the 
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termination  of  the  franchises  and  concessions  under  which  they  were 
granted  or  upon  their  revocation  or  repeal.  That  all  franchises,  privileges, 
or  concessions  granted  under  this  Act  shall  forbid  the  issue  of  stock  or  bonds 
except  in  exchange  for  actual  cash,  or  for  property  at  a  fair  valuation, 
equal  to  the  par  value  of  the  stock  or  bonds  so  issued ;  shall  forbid  the  declar- 
ing of  stock  or  bond  dividends,  and,  in  the  case  of  public-service  corpora- 
tions, shall  provide  for  the  effective  regulatio^  of  the  charges  thereof,  for 
the  official  inspection  and  regulation  of  the  books  and  accounts  of  such  cor- 
porations, and  for  the  payment  of  a  reasonable  percentage  of  gross  earnings 
into  the  treasury  of  the  Philippine  Islands  or  of  the  province  or  municipal- 
ity within  which  such  franchises  are  granted  and  exercised :  '  Provided 
further,  That  it  shall  be  unlawful  for  any  corporation  organized  under  this 
Act,  or  for  any  person,  company,  or  corporation  receiving  any  grant,  fran- 
chise, or  concession  from  the  government  of  said  Islands,  to  use,  employ,  or 
contract  for  the  labor  of  persons  claimed  or  alleged  to  be  held  in  involun- 
tary servitude ;  and  any  person,  company,  or  corporation  so  violating  the 
provisions  of  this  Act  shall  forfeit  all  charters,  grants,  franchises,  and  con- 
cessions for  doing  business  in  said  Islands,  and  in  addition  shall  be  deemed 
guilty  of  an  offense,  and  shall  be  punished  by  a  fine  of  not  less  than  ten 
thousand  dollars.     [32  Stat  L.  709,] 

This  and  the  following  section  75  are  a  part  of  the  Act  of  July  1,  1902,  eh.  1369. 
See  the  notes  to  section  1  of  this  Act,  «upra,  p.  1133. 

This  section  would  seem  to  be  superseded  by  the  Act  of  Aug.  29,  1916,  ch.  416,  §  28. 
See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.  212,  1918  Supp.  Fed.  Stat.  Ann. 

Agricultural  banks. —  As  to  the  estab-  Philippine  assembly,  see  (1908)  26  Op. 
lishment   of   agricultural   banks   by   the      Atty.-6en.  593. 

Sec.  75.  [Real  estate  holdings  of  corporations  —  maximam — loans.] 

That  no  corporation  shall  be  authorized  to  conduct  the  business  of  buying 
and  selling  real  estate  or  be  permitted  to  hold  or  own  real  estate  except  such 
as  may  be  reasonably  necessary  to  enable  it  to  carry  out'  the  purposes  for 
which  it  is  created,  and  every  corporation  authorized  to  engage  in  agricul- 
ture shall  by  its  charter  be  restricted  to  the  ownership  and  control  of  not  to 
exceed  one  thousand  and  twenty-four  hectares  of  land;  and  it  shall  be 
Unlawful  for  any  member  of  a  corporation  engaged  in  .agriculture  or  min- 
ing and  for  any  corporation  organized  for  any  purpose  except  irrigation 
to  be  in  any  wise  interested  in  any  other  corporation  engaged  in  agricul- 
ture or  in  mining.  Corporations,  however,  may  loan  funds  upon  real- 
estate  security  and  purchase  real  estate  when  necessary  for  the  collection 
of  loans,  but  they  shall  dispose  of  real  estate  so  obtained  within  five  years 
after  receiving  the  title.  Corporations  not  organized  in  the  Philippine 
Islands,  and  doing  business  therein,  shall  be  bound  by  the  provisions  of  this 
section  so  far  as  they  are  applicable.    [32  Stat.  L.  709,] 

See  the  notes  to  the  preceding  section  74  of  this  Act. 

Corporation  holding  real  estate. —  The  hold  more  than  one  thousand  and  twenty- 
provision  of  this  section  restricting  the  four  hectares  of  land  in  the  Philippine 
ownership  and  control  of  land  is  not  direc-  Islands.  (1910)  28  Op.  Atty.-Gen.  258. 
tory  but  is  an  absolute  prohibition.  Foreign  corporations. — Fpreign  corpora- 
Neither  a  foreign  corporation  formed  to  tions  may  freely  engage  in  industrial  pur- 
acquire  and  possess  lands  in  the  Philip-  suits  in  the  Philippine  Islands,  provided 
pine  Islands,  nor  any  other  foreign  or  they  obtain  a  license  from  the  Philippine 
domestic  corporation  authorized  to  engage  government  for  that  purpose.  (1912)  29 
in   agriculture  may  legaUy   purchase   or  Op.  Atty.-Gen.  4d5. 


1180  7  FED.  STAT.  ANN.  (2d  Ed.) 


V.    COINS  AND  COINAGE 

COINAGE 

Sue.  76.  [Mint  at  Manila  authorized — United  States  laws  applicable.] 

That  the  government  of  the  Philippine  Islands  is  hereby  authorized  to 
establish  a  mint  at  the  city  of  Manila,  in  said  islands,  for  coinage  purposes, 
and  the  coins  hereinafter  authorized  may  be  coined  at  said  mint.  And  the 
said  government  is  hereby  authorized  to  enact  laws  necessary  for  such  estab- 
lishment: Provided,  That  the  laws  of  the  United  States  relating  to  mints 
and  coinage,  so  far  as  applicable,  are  hereby  extended  to  the  coinage  of  said 
islands.     [32  Stat.  L,  710.] 

This  and  the  following  sections  77,  79-83  are  a  part  of  the  Act  of  July  1,  1902,  ch. 
.13©9.    See  the  notes  to  section  1  of  this  Act,  supra,  p.  1133. 

Further  provisions  relating  to  coinage  were  made  hy  the  Act  of  March  2,  1903,  ch. 
«80,  infra,  p.  1181. 

Sec.  77.  [Coinage  of  subsidiary  silver  coins.]  That  the  government 
f)f  the  Philippine  Islands  is  authorized  to  coin  for  use  in  said  islands  a  coin 
of  the  denomination  of  fifty  centavos  and  of  the  weight  of  two  hundred 
and  eight  grains,  a  coin  of  *the  denomination  of  twenty  centavos  and  of  the 
weight  of  eighty-three  and  ten  one-hundredths  grains,  and  a  coin  of 
the  denomination  of  ten  centavos  and  of  the  weight  of  forty-one  and  fifty- 
five  one-hundredths  grains;  and  the  standard  of  said  silver  coins  shall  be 
such  that  of  one  thousand  parts,  by  weight,  nine  hundred  shall  be  of  pure 
metal  and  one  hundred  of  alloy,  and  the  alloy  shall  be  of  copper.  [32  Stat. 
L.  710,  as  amended  hy  32  Stat.  L.  953.] 

This  section  was  amended  to  read  as  given  in  the  text  hy  an  Act  of  March  2,  1903, 
ch.  980,  §  4.    As  originally  enacted  it  was  as  follows: 

"Sec.  77.  That  the  government  of  the  Philippine  Islands  is  authorized  to  coin,  for 
use  in  said  islands,  a  coin  of  the  denomination  of  fifty  centavos  and  of  the  weight  of 
one  hundred  and  ninety-two  and  nine-tenth  grains,  a  coin  of  the  denomination '  of 
twenty  centavos  and  of  the  weight  of  seventy-seven  and  sixteen  one-hundredths  grains, 
and  a  coin  of  the  denomination  of  ten  centavos  and  of  the  weight  of  thirty-eight  and 
fifty-eight  one-hundredths  grains,  and  the  standard  of  said  silver  coins  shaU  be  such 
that  of  one  thousand  parts  by  weight  nine  hundred  shall  be  of  pure  metal  and  one 
hundred  of  alloy,  and  tne  alloy  shall  be  of  copper." 

Sec.  78  of  this  Act  was  as  foUpws: 

''  Sec.  78.  That  the  subsidiary  silver  coins  authorized  by  the  preceding  section  shall 
he  coined  under  the  authority  of  the  government  of  the  Philippine  Islands  in  such 
amounts  as  it  may  determine,  with  the  approval  of  the  Secretary  of  War  of  the  United 
iStates,  from  silver  bullion  purchased  by  said  government,  with  the  approval  of  the 
Secretary  of  War  of  the  bnited  States:  Provided,  That  said  government  may^  in 
addition  and  in  its  discretion  recoin  the  Spanish  Filipino  dollars  and  subsidiary  silver 
coins  issued  under  the  authority  of  the  Spanish  Government  for  use  in  said  islands 
into  the  subsidiary  coins  provided  for  in  the  preceding  section  at  such  rate  and  under 
such  regulations  as  it  may  prescribe,  and  the  subsidiary  silver  coins  authorized  by  this 
section  shall  be  legal  tender  in  said  islands  to  the  amount  of  ten  dollars." 

It  was  repealed  by  the  Act  of  March  2,  1903,  ch.  980.  S  13,  infra,  p.  1186,  section  6  of 
which,  infra,  p.  1182,  made  other  provisions  relating  to  this  subject. 

Seo.  79.  [Minor  coins  —  alloy  —  weight.]  That  the  government  of  the 
Philippine  Islands  is  also  authorized  to  issue  minor  coins  of  the  denomina- 
tions of  one-half  centavo,  one  ccntavo,  and  five  centavos,  and  such  minor 
coins  shall  be  legal  tender  in  said  islands  for  amounts  not  exceeding  one 
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dollar.  The  alloy  of  the  five-centavo  piece  shall  be  of  copper  and  nickel,  to 
be  composed  of  three-fourths  copper  and  one-fourth  nickel.  The  alloy  of 
the  one-centavQ  and  one-half  centavo  pieces  shall  be  ninety-five  per  centum 
of  copper  and  five  per  centum  of  tin  and  zinc,  in  such  proportion  as  shall 
be  determined  by  said  government.  The  weight  of  the  five-centavo  piece 
shall  be  seventy-seven  and  sixteen-hundredths  grains  troy,  and  of  the  one- 
centavo  piece  eighty  grains  troy,  and  of  the  one-half  centavo  piece  forty 
grains  troy.    [32  Stat.  L.  710.] 

Sec.  80.  [Purchase  of  metal  for  subsidiary  and  minor  coins.]  That  for 
the  purchase  of  metal  for  the  subsidiary  and  minor  coinage,  authorized  by 
the  preceding  sections,  an  appropriation  may  be  made  by  the  government 
of  the  Philippine  Islands  from  its  current  funds,  which  shall  be  reimbursed 
from  the  coinage  under  said  sections;  and  the  gain  or  seigniorage  arising 
therefrom  shall  be  paid  into  the  treasury  of  said  Islands.    [32  Stat.  L.  710,] 

Sec.  81.  [Place  of  coinage  of  subsidiary  and  minor  coins.]  That  the 
subsidiary  and  minor  coinage  hereinbefore  authorized  may  be  coined  at  the 
mint  of  the  government  of  the  Philippine  Islands  at  Manila,  or  arrange- 
ments may  be  made  by  the  said  government  with  the  Secretary  of  the  Treas- 
ury of  the  United  States  for  their  coinage  at  any  of  the  mints  of  the  United 
States,  at  a  charge  covering  the  reasonable  cost  of  the  work.  [32  Stat.  L. 
710.] 

Sec.  82.  [Devices  and  inBcriptions.]  That  the  subsidiary  and  minor 
coinage  hereinbefore  authorized  shall  bear  devices  and  inscriptions  to  be 
prescribed  by  the  government  of  the  Philippine  Islands  and  such  devices 
and  inscriptions  shall  express  the  sovereignty  of  the  United  States,  that  it 
is  a  coin  of  the  Philippine  Islands,  the  denomination  of  the  coin,  and  the 
year  of  the  coinage.     [32  Stat.  L.  711.] 

Sec.  83.  [Redemption  and  reissue  of  defective  coins,  etc.]  That  the 
government  of  the  Philippine  Islands  shall  have  the  power  to  make  all 
necessary  appropriations  and  all  proper  regulations  for  the  redemption  and 
reissue  of  worn  or  defective  coins  and  for  carrjdng  out  all  other  provisions 
of  this  Act  relating  to  coinage.    [32  Stat.  L.  711.] 


An  Act  To  establish  a  standard  of  value  and  to  provide  for  a  coinage 

system  in  the  Philippine  Islands. 

[Act  of  March  2, 1903,  ch.  980,  32  Stat.  i.  952.] 

[Sec.  1.]  [Unit  of  value  gold  peso.]  That  the  unit  of  value  in  the 
Philippine  Islands  shall  be  the  gold  peso  consisting  of  twelve  and  nine- 
tenths  grains  of  gold,  nine-tenths  fine,  said  gold  peso  to  become  the  unit  of 
value  when  the  government  of  the  Philippine  Islands  shall  have  coined  and 
ready  for,  or  in  circulation  not  less  than  five  million  of  the  silver  pesos 
hereinafter  provided  for  in  this  Act,  and  the  gold  coins  of  the  United  States 
at  the  rate  of  one  dollar  for  two  pesos  hereinafter  authorized  to  be  coined 
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shall  be  legal  tender  for  all  debts,  public  and  private,  in  the  Philippine 
Islands.    [32  Stat.  L.  952.] 

Section  4  of  this  Act  amended  the  Act  of  Jnly  1,  1902,  ch.  1369,  f  77,  supra  p.  1180. 

Skc.  2.  [Silver  coins  —  silver  peso.]  That  in  addition  to  the  coinage 
authorized  for  use  in  the  Philippine  Islands  by  the  Act  of  July  first,  nine- 
teen hundred  and  two,  entitled  '*An  Act  temporarily  to  provide  for  the 
administration  of  the  affairs  of  civil  government  in  the  Philippine  Islands, 
and  for  other  purposes,"  the  government  of  the  Philippine  Islands  is 
authorized  to  coin  to  an  amount  not  exceeding  seventy-five  million  pesos,  for 
use  in  said  islands,  a  silver  coin  of  the  denomination  of  one  peso  and  of  the 
weight  of  four  hundred  and  sixteen  grains,  and  the  standard  of  said  silver 
coins  shall  be  such  that  of  one  thousand  parts,  by  weight,  nine  hundred 
shall  be  of  pure  metal  and  one  hundred  of  alloy,  and  the  alloy  shall  be  of 
copper.     [32  Stat,  L,  953.] 

The  proyisions  of  the  Act  of  July  1,  1902,  oh.  1369,  mentioned  in  the  text,  were  con- 
tained in  sections  76,  77,  79-83  thereof,  given  supra,  pp.  1180,  1181. 

Sec.  3.  [Silver  peso  legal  tender.]  That  the  silver  Philippine  peso 
authorized  by  this  Act  shall  be  legal  tender  in  the  Philippine  Islands  for 
all  debts,  public  and  private,  unless  otherwise  specifically  provided  by  con- 
tract: Provided,  That  debts  contracted  prior  to  the  thirty-first  day  of 
December,  nineteen  hundred  and  three,  may  be  paid  in  the  legal-tender  cur- 
rency of  said  islands  existing  at  the  time  of  the  making  of  said  contracts, 
unless  otherwise  expressly  provided  by  contract.    [32  Stat.  L.  953.] 

See  the  note  to  section  1  of  this  Act,  supra,  this  page. 

Seo.  5.  [Coinage — recoinage  —  legal  tender  value  of  subsidiary  coins.] 

That  the  Philippine  peso  herein  authorized  and  the  subsidiary  silver  coins 
authorized  by  section  seventy-seven  of  the  Act  of  July  first,  nineteen  hun- 
dred and  two,  as  amended  by  the  preceding  section  of  this  Act,  shall  be 
coined  under  the  authority  of  the  government  of  the  Philippine  Islands  in 
such  amounts  as  it  m^y  determine,  with  the  approval  of  the  Secretary  of 
War  of  the  United  States,  except  as  limited  in  section  two  of  this  Act,  from 
silver  bullion  purchased  by  said  government,  with  the  approval  of  the 
Secretary  of  War  of  the  United  States:  Provided,  That  said  government 
may,  in  its  discretion,  in  lieu  of  the  purchase  of  bullion,  recoin  any  of  the 
silver  coins  now  in  or  hereafter  received  by  the  treasury  of  the  government 
of  the  Philippine  Islands  into  the  coins  provided  for  in  this  Act  or  in  the 
Act  of  July  first,  nineteen  hundred  and  two,  ais  herein  amended,  at  such 
rate  and  under  such  regulations  as  it  may  prescribe;  and  the  subsidiary 
silver  coins  authorized  by  this  Act  and  by  the  Act  of  July  first,  nineteen 
hundred  and  two,  shall  be  legal  tender  in  said  islands  to  the  amount  of  ten 
dollars.    [32  Stat.  L.  953.] 

Similar  provisions  were  made  by  the  Act  of  July  1,  1902,  ch.  1369,  S  7S,  noted  under 

section  77  thereof,  supra,  p.  1180,  as  repealed  by  section  13  of  this  Act. 

Sec.  6.  [Limitations  —  maintenance  of  parity  between  gold  and  silver 
^  temporary  certificates  of  indebtedness.]    That  the  coinage  authorized 
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by  thisr  Act  shall  be  subject  to  the  conditions  and  limitations  of  the  provis- 
ions of  the  Act  of  July  first,  nineteen  hundred  and  two,  entitled  "An  Act 
temporarily  to  provide  for  the  administration  of  the  affairs  of  civil  govern- 
ment in  the  Philippine  Islands,  and  for  other  purposes,"  except  as  herein 
otherwise  provided;  and  the  government  of  the  Philippine  Islands  may 
adopt  such  measures  as  it  may  deem  proper,  not  inconsistent  with  said  Act 
jf  July  first,  nineteen  hundred  and  two,  to  maintain  the  value  of  the  silver 
Philippine  peso  at  the  rate  of  one  gold  peso,  and  in  order  to  maintain  such 
perity  between  said  silver  Philippine  pesos  and  the  gold  pesos  herein  pro- 
vided for,  and  for  no  other  purpose,  may  issue  temporary  certificates  of 
indebtedness,  bearing  interest  at  a  rate  not  to  exceed  four  per  centum 
annually,  payable  at  periods  of  three  months  or  more,  but  not  later  than  one 
year  from  the  date  of  issue,  which  shall  be  in  the  denominations  of  twenty- 
five  dollars,  or  fifty  pesos,  or  some  multiple  of  such  sum,  and  shall  be 
redeemable  in  gold  coin  of  the  United  States,  or  in  lawful  money  of  said 
islands,  according  to  the  terms  of  issue  prescribed  by  the  government  of 
said  islands;  but  the  amount  of  such  certificates  outstanding  at  any  one 
time  shall  not  exceed  ten  million  dollars,  or  twenty  million  pesos,  and  said 
ceilificates  shall  be  exempt  from  the  payment  of  all  taxes  or  duties  of  the 
government  of  the  Philippine  Islands,  or  any  local  authority  therein,  or  of 
the  government  of  the  United  States,  as  well  as  from  taxation  in  any  form 
by  or  under  any  State,  municipal,  or  local  authority  in  the  United  States 
or  the  Philippine  Islands :  Provided,  That  all  the  proceeds  of  said  certificates 
shall  be  used  exclusively  for  the  maintenance  of  said  parity,  as  herein  pro- 
vided, and  for  no  other  purpose,  except  that  a  sum  not  exceeding  three  mil- 
lion dollars  at  any  one  time  may  be  used  as  a  continuing  credit  for  the 
purchase  of  silver  bullion  in  execution  of  the  provisions  of  this  Act.  [33 
Stat  L.  953.] 

The  provisions  of  the  Act  of  July  1,  1902,  ch.  1369,  mentioned  in  the  text  were 
contained  in  sections  76,  77,  79-83  thereof,  given  supra,  pp.  1180,  1181. 

In  order  to  carry  out  the  provisions  of  this  section,  a  change  in  the  weight  and 
fineness  of  coins  was  authorized  by  the  Act  of  June  23,  1906,  ch.  3521,  S  1>  i»fra, 
p.  1185. 


Proliibiting  exportation  of  PhiUppine 
coin. —  The  owner  of  Philippine  silver  coin 
i»  not  deprived  of  his  property  therein 
without  due  process  of  law,  contrary  to 
the  Act  of  July  1,  1902,  by  the  prohibition 
against  the  exportation  of  such  coin  from 
the  Philippine  Islands,  under  penalty  of 
forfeiture  and  fine  or  imprisonment,  which 
is  made  by  the  Philippine  law  No.  1411, 
enacted  hj  the  Philippine  Commission  in 
the  exercise  of  the  power  under  the  Act 


of  Congress  of  March  2,  1903  (92  Stat.  L. 
952,  ch.  9SQ),  sec.  6,  to  adopt  such  meas- 
ures as  are  deemed  proper,  not  inconsist- 
ent with  the  organic  act,  to  maintain  the 
parity  between  gold  and  silver  pesos,  but 
such  statute  is  within  the  limits  of  the 
police  power.  Ling  Su  Fan  v.  U.  S., 
(1910)  218  U.  S.  302^  31  S.  Ct.  21,  54 
U.  S.  (L.  ed.)  1049,  30  U.  S.  (L.  ed.) 
1176. 


Sec.  7.  [Silver  coins  now  in  use.]  That  the  Mexican  silver  dollar  now 
in  use  in  the  Philippine  Islands  and  the  silver  coins  heretofore  issued  by 
the  Spanish  Government  for  use  in  said  islands  shall  be  receivable  for  public 
dues  at  a  rate  to  be  fixed  from  time  to  time  by  the  proclamation  of  the  civil 
governor  of  said  islands  until  such  date,  not  earlier  than  the  first  day  of 
January,  nineteen  hundred  and  four,  as  may  be  fixed  by  public  proclama- 
tion of  said  civil  governor,  when  such  coins  shall  cease  to  be  so  receivable : 
Provided,  That  the  public  offices  of  the  government  of  said  islands  shall  give 
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a  preference  for  all  public  dues  to  the  silver  pesos  and  the  silver  certificates 
authorized  by  this  Act,  and  may  at  any  time  refuse  to  receive  such  Mexican 
dollars  and  Spanish  coins  as  may  appear  to  be  counterfeit  or  defective. 
[32  Stat.  L.  954,] 

Sec.  8.  [Issue  of  certificates  for  pesos  deposited — snbstitntioii  of 
United  States  gold  for  reserve  —  maximum  amount.]  That  the  treasurer 
of  the  Philippine  Islands  is  hereby  authorized,  in  his  discretion,  to  receive  at 
the  treasury  of  the  government  of  the  said  islands  or  any  of  its  branches 
deposits  of  the  standard  silver  coins  of  one  peso  authorized  by  this  Act  to  be 
coined,  in  sums  of  not  less  than  twenty  pesos,  Philippine  currency,  and  to 
issue  certificates  therefor  in  denominations  of  not  less  than  two  pesos  nor 
more  than  five  hundred  pesos,  and  coin  so  deposited  shall  be  retained  in  the 
treasury  and  held  for  the  payment  of  such  certificates  on  demand,  and  used 
for  no  other  purpose.  Such  certificates  shall  be  receivable  for  customs, 
taxes,  and  for  all  public  dues  in  the  Philippine  Islands,  and  when  so 
received  may  be  reissued,  and  when  held  by  any  banking  association  in  said 
islands  may  be  counted  as  a  part  of  its  lawful  reserve :  Provided,  That  the 
treasurer  of  the  Philippine  Islands,  with  the  approval  of  the  governor- 
general,  may  substitute  for  any  part  of  such  silver  pesos  hereafter  deposited, 
gold  coin  of  the  United  States  legally  equivalent  in  value,  and  redeem  the 
certificates  hereafter  issued  in  either  silver  pesos  or  such  gold  coin  of  equiv- 
alent value  at  the  option  of  the  Treasurer:  Provided  further,  That  the 
amount  of  gold  coin  held  in  such  reserve  shall  not  at  any  time  exceed  sixty 
per  centum  of  the  total  amount  of  certificates  outstanding.  [32  Stat.  L, 
954,  as  amended  by  33  Stat.  L.  697,  34  Stat.  L.  453.] 

This  section  was  first  amended  by  an  Act  of  Feb.  6,  1905,  ch.  4s53,  §  10,  by  inserting 
the  words  **  five  hundred  "  as  above  given,  in  place  of  the  word  "  ten  "  which  appeared 
in  the  section  as  originally  enacted.  It  was  again  amended  to  read  as' given  m  the 
text  by  an  Act  of  June  23,  1906,  ch.  3521,  §  2,  the  amendment  consisting  of  several 
slight  verbal  changes,  and  the  addition  of  the  two  provisos  at  the  end  of  the  section. 

Sec.  9.  [Purchase  of  bullion.]  That  for  the  purchase  of  metar  for  the 
silver  Philippine  peso  authorized  by  this  Act,  an  appropriation  may  be  made 
by  the  government  of  the  Philippine  Islands  from  its  current  funds,  or  as 
hereinbefore  authorized,  which  shall  be  reimbursed  from  the  coinage  under 
said  sections.     [32  Stat.  L.  954.] 

Sec.  10.  [Place  of  coinage.]  That  the  silver  Philippine  pesos  herein- 
before authorized  may  be  coined  at  the  mint  of  the  government  of  the 
Philippine  Islands  at  Manila,  or  arrangements  may  be  made  by  the  said 
government  with  the  Secretary  of  the  Treasury  of  the  United  States  for 
their  coinage  or  any  portion  thereof  at  any  of  the  mints  of  the  United 
States,  at  a  charge  covering  the  reasonable  cost  of  the  work.  [32  Stat.  L. 
954.] 

I 

Sec.  11.  [Devices  and  inscriptions.]    That  the  silver  Philippine  peso 

hereinbefore  authorized  shall  bear  devices  and  inscriptions  to  be  pre- 
scribed by  the  government  of  the  Philippine  Islands,  and  such  devices  and 
inscriptions  shall  express  the  sovereignty  of  the  United  States,  that  it  is  a 
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coin  of  the  Philippine  Islands,  the  denomination  of  the  coin,  and  the  year 
of  the  coinage.    [32  Stat,  L,  954,] 

Sbc.  12.  [Preparation  of  notes  and  oertificates.]  That  the  Secretary 
of  the  Treasury  is  hereby  authorized  and  directed,  when  requested  by  the 
government  of  the  Philippine  Islands,  to  cause  to  be  made  and  prepared 
any  drawings,  designs,  and  plates,  and  execute  any  coinage,  engraving,  or 
printing  of  notes  and  certificates  authorized  by  this  Act,  and  to  m^ke  a 
proper  charge  for  the  same,  covering  as  nearly  as  may  be  the  actual  cost, 
which  shall  be  defrayed  from  the  revenues  of  said  islands.  [32  Stat.  L. 
954.] 

Sec.  13.  [Sepeal.]  That  section  seventy-eight  of  the  Act  of  July  first, 
nineteen  hundred  and  two,  and  all  Acts  and  parts  of  Acts  inconsistent 
with  the  provisions  of  this  Act,  and  all  provisions  of  law  in  force  in  the 
Philippine  Islands  making  any  form  of  money  legal  tender  after  December 
thirty-first,  nineteen  hundred  and  three,  except  as  provided  in  this  Act, 
are  hereby  repealed.    [32  Stat.  L,  955.] 

Section  78  of  the  Act  of  July  1,  1902,  eh.  1369,  repealed  by  this  dection  is  noted 
under  aeotion  77  of  Badd  Act,  supra,  p.  1180. 


An  Act  To  amend  an  Act  approved  March  second,  nineteen  hundred  and 
three,  entitled  "An  Act  to  establish  a  standard  of  value  and  to  pro- 
vide for  a  coinage  system  in  the  Philippine  Islands. ' ' 

[Act  of  June  23 y  1906,  ch.  3521,  34  Stat.  L.  453.] 

• 

[Sec.  1.]  [Philippine  coinage  —  change  in  weight  and  fineness,  silver 
coins  —  subsidiary  coins  —  minimum  fineness.]  That,  with  the  approval 
of  the  President  of  the  United  States,  the  government  of  the  Philippine 
Islands  is  hereby  authorized,  whenever  in  its  opinion  such  action  is  desira- 
ble, in  order  to  carry  out  the  provisions  of  section  six  of  the  Act  approved 
March  second,  nineteen  hundred  and  three,  entitled  *'An  Act  to  establish 
a  standard  of  value  and  to  provide  for  a  coinage  system  in  the  Philippine 
Islands, '*  to  change  the  weight  and  fineness  of  the  silver  coins  authorized 
by  said  Act,  and  may  in  its  discretion  provide  a  weight  and  fineness  pro- 
portionately less  for  subsidiary  coins  than  for  the  standard  Philippine 
pesos,  and  may  also  in  its  discretion  reeoin  any  of  the  existing  coins  of  the 
Philippine  Islands  at  the  new  weight  and  fineness  when  such  coins  are 
received  into  the  Treasury  or  into  the  gold  standard  fund  of  the  Philip- 
pine Islands:  Provided,  That  the  weight  and  fineness  of  the  silver  peso 
to  be  coined  in  accordance  with  the  provisions  of  this  section  shall  not  be 
reduced  below  seven  hundred  parts  of  pure  silver  to  three  hundred  of 
alloy.    [34  Stat.  L.  453.] 

Section  2  of  this  Act  amended  the  Act  of  March  2,  1903,  ch.  980,  f  8,  supra,  p.  1184. 
Section  6  of  the  Act  of  March  2,  1903,  ch,  980,  mentioned  in  the  text,  i*  given 
supra,  p.  1182. 
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VI.  TARIFF   AND  BSVENTJE 

Seo.  6.  [Drawbacks  and  intemal-reveiiue  tax  exemptions  as  to  goods 
shipped  from  the  United  States.]  That  all  articles  manufactured  in  bonded 
manufacturing  warehouses  in  whole  or  in  part  of  imported  materials,  or  of 
materials  subject  to  internal-revenue  tax  and  intended  for  shipment  from 
the  United  States  to  the  Philippine  Islands,  shall,  when  so  shipped,  under 
such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  be  exempt 
from  internal-revenue  tax,  and  shall  not  be  charged  with  duty  except  the 
duty  levied  under  this  Act  upon  imports  into  the  Philippine  Islands. 

That  all  articles  subject  under  the  laws  of  the  United  States  to  internal- 
revenue  tax,  or  on  which  the  internal-revenue  tax  has  been  paid,  and  which 
may  under  existing  laws  and  regulations  be  exported  to  a  foreign  country 
without  the  payment  of  such  tax,  or  with  benefit  of  drawback,  as  the  case 
may  be,  may  also  be  shipped  to  the  Philippine  Islands  with  like  privilege, 
under  such  regulations  and  the  filing  of  such  bonds,  bills  of  lading,  and 
other  security  as  the  Commissioner  of  Internal  Revenue  may,  with  the 
approval  of  the  Secretary  of  the  Treasury,  prescribe.  And  all  taxes  paid 
upon  such  articles  shipped  to  the  Philippine  Islands  since  November  fif- 
teenth, nineteen  hundred  and  one,  under  the  decision  of  the  Secretary  of 
the  Treasury  of  that  date,  shall  be  refunded  to  the  parties  who  have  paid 
the  same,  under  such  rules  and  regulations  as  the  Secretary  of  the  Treasury 
may  prescribe,  and  a  sum  sufficient  to  make  "such  payment  is  hereby  appro- 
priated, out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

That  where  materials  on  which  duties  have  been  paid  are  used  in  the 
manufacture  of  articles  manufactured  or  produced  in  the  United  States, 
there  shaU  be  allowed  on  the  shipment  of  said  articles  to  the  Philippine 
Archipelago  a  drawback  equal  in  amount  to  the  duties  paid  on  the  materials 
used,  less  one  per  centum  of  such  duties,  under  such  rules  and  regulations 
as.  the  Secretary  of  the  Treasury  may  prescribe.    [32  Stat.  L.  55.] 

The  foregoing  section  6  and  the  following  sectione  7  and  S  are  from  an  Act  of 
March  S,  1902,  ch.  140,  entitled  ''An  Act  temporarily  to  provide  revenue  for  the 
Philippine  Islands,  and  for  other  purposes/' 

Further  provisions  relating  to  drawback  on  goods  shipped  from  the  United  States 
to  Porto  Rico  or  the  Philippine  Islands  by  the  Act  of  March  4,  1915,  ch.  164,  given  in 

IlTTEBNAL  REVENUE,  VOl.  4,  p.  329. 

Sec.  7.  [Ke-exportation  to  the  Philippines.]  That  merchandise  in 
bonded  warehouse  or  otherwise  in  the  custody  and  control  of  the  officers  of 
the  customs,  upon  which  duties  have  been  paid,  shall  be  entitled,  on  ship- 
ment to  the  Philippine  Islands  within  three  years  from  the  date  of  the 
original  arrival,  to  a  return  of  the  duties  paid  less  one  per  centum,  and 
merchandise  upon  which  duties  have  not  been  paid  may  be  shipped  without 
the  payment  of  duties  to  the  Philippine  Islands  within  said  period,  under 
such  rules  and  regulations  as  may  be  prescribed  by  the  Secretary  of  the 
Treasury.     [32  Stat  L.  55.] 

See  the  notes  to  the  preceding  section  6  of  thia  Act. 

Sec.  8.  [Customs  administration  and  tariff  laws  applicable.]  That  the 
provisions  of  the  Act  entitled  *'An  Act  to  simplify  the  laws  in  relation  to 
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the  collection  of  revenues,'*  approved  June  tenth,  eighteen  hundred  and 
ninety,  as  amended  by  an  Act  entitled  * '  An  Act  to  provide  for  the  Govern- 
ment and  to  encourage  the  industries  of  the  United  States,"  approved  July 
twenty-fourth,  eighteen  hundred  and  ninety-seven,  shall  apply  to  all 
articles  coming  into  the  United  States  from  the  Philippine  Archipelago. 
[32  Stat  L.  55.] 

See  the  notes  to  Beotion  C  of  this  Act,  sti^a,  p.  1186. 

The  Act  of  June  10,  1890,  ch.  407,  20  Stat.  L.  131,  mentioned  a«  amended  in  the  text 
has  been  superseded  by  the  Underwood  Tariff  Act  of  Oct.  3^  1913,  ch.  16,  chiefly  by 
section  III,  B,  AA  thereof.  See  Customs  Duties,  vol.  2,  p.  1009  et  seq.,  and  the 
references  there  lariyen  to  the  Act  here  cited. 


.  Sec.  IY  C.  [Dnies  on  articles,  exported,  imported,  etc.]  That  there  shall 
be  levied,  collected,  and  paid  upon  all  articles  coming  into  the  United  States 
from  the  Philippine  Islands  the  rates  of  dnty  which  are  required  to  be 
levied,  collected,  and  paid  upon  like  articles  imported  from  foreign  coun- 
tries :  Provided,  That  all  articles,  the  growth  or  product  of  or  manufac- 
tured in  the  Philippine  Islands  from  materials  the  growth  or  product 
of  the  Philippine  Islands  or  of  the  United  States,  or  of  both,  or  which  do 
not  contain  foreign  materials  to  the  value  of  more  than  20  per  centum  of 
their  total  value,  upon  which  no  drawback  of  customs  duties  has  be^n 
allowed  therein,  coming  into  the  United  States  from. the  Philippine  Islands 
shall  hereafter  be  admitted  free  of  duty :  Provided,  however.  That  in  con- 
sideration of  the  exemptions  aforesaid,  all  articles,  the  growth,  product,  or 
manufacture  of  the  United  States,  upon  which  no  drawback  of  customs 
duties  has  been  allowed  therein,  shall  be  admitted  to  the  Philippine  Islands 
from  the  United  States  free  of  duty :  And  provided  further,  That  the  free 
admission,  herein  provided,  of  such  articles,  the  growth,  product,  or  manu- 
facture of  the  United  States,  into  the  Philippine  Islands,  or  of  the  growth, 
product,  or  manufacture,  as  hereinbefore  defined,  of  the  Philippine  Islands 
into  the  United  States,  shall  be  conditioned  upon  the  direct  shipment 
thereof,  under  a  through  bill  of  lading,  from  the  country  of  origin  to  the 
country  of  destination :  Provided,  That  direct  shipment  shall  include  ship- 
ments in  bond  through  foreign  territory  contiguous  to  the  United  States : 
Provided,  however.  That  if  such  articles  become  unpacked  while  en.  route 
by  accident,  wreck,  or  other  casualty,  or  so  damaged  as  to  necessitate  their 
repacking,  the  same  shall  be  admitted  free  of  duty  upon  satisfactory  proof 
that  the  unpacking  occurred  through  accident  or  necessity  and  that  the 
merchandise  involved  is  the  identical  merchandise  originally  shipped  from 
the  United  States  or  the  Philippine  Islands,  as  the  case  may  be,  and  that 
its  condition  has  not  been  changed  except  for  such  damage  as  may  have 
been  sustained:  And  provided.  That  there  shall  be  levied,  collected,  and 
paid,  in  the  United  States,  upon  articles,  goods,  wares,  or  merchandise 
coming  into  the  United  States  from  the  Philippine  Islands,  a  tax  equal 
to  the  internal-revenue  tax  imposed  in  the  United  States  upon  the  like 
articles,  goods,  wares,  or  merchandise  of  domestic  manufacture;  such  tax 
itQ  be  paid  by  internal-revenue  stamp  or  stamps,  to  be  provided  by  the 
Commissioner  of  Internal  Revenue,  and  to  be  affixed  in  such  manner  and 
under  such  regulations  as  he,  with  the  approval  of  the  Secretary  of  the 
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Treasury,  shall  prescribe ;  and  such  articles,  goods,  wares,  or  merchandise, 
shipped  from  said  islands  to  the  United  States,  shall  be  exempt  from  the 
payment  of  any  tax  imposed  by  the  internal-revenue  laws  of  the  Philippine 
Islands :  And  provided  further,  That  there  shall  be  levied,  collected,  and 
paid  in  the  Philippine  Islands,  upon  articles,  goods,  wares,  or  merchandise 
going  into  the  Philippine  Islands  from  the  United  States,  a  tax  equal  to 
the  internal-revenue  tax  imposed  in  the  Philippine  Islands  upon  the  like 
articles,  goods,  wares,  or  merchandise  of  Philippine  Islands  manufacture; 
such  tax  to  be  paid  by  internal-revenue  stamps  or  otherwise,  as  provided 
by  the  laws  of  the  Philippine  Islands;  and  such  articles,  goods,  wares,  or 
merchandise  going  into  the  Philippine  Islands  from  the  United  States  shall 
be  exempt  from  the  payment  of  any  tax  imposed  by  the  internal-revenue 
laws  of  the  United  States :  And  provided  further.  That  in  addition  to  the 
customs  taxes  imposed  in  the  Philippine  Islands,  there  shall  be  levied, 
collected,  and  paid  therein  upon  articles,  goods,  wares,  or  merchandise 
imported  into  the  Philippine  Islands  from  countries  other  than  the  United 
States,  the  internal-revenue  tax  imposed  by  the  Philippine  Government 
on  like  articles  manufactured  and  consumed  in  the  Philippine  Islands  or 
shipped  thereto  for  consumption  therein,  from  the  United  States:  And 
provided  further.  That  from  and  after  the  passage  of  this  Act  all  internal 
revenues  collected  in  or  for  account  of  the  Philippine  Islands  shall  accrue 
intact  to  the  general  government  thereof  and  be  paid  into  the  insular  treas- 
ury: And  provided  further,  That  section  thirteen  of  **An  Act  to  raise 
revenue  for  the  Philippine  Islands,  and  for  other  purposes,"  approved 
August  fifth,  nineteen  hundred  and  nine,  is  hereby  repealed.  [38  Stat, 
L.  192.] 

Thig  is  a  part  of  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  §  IV. 

Earlier  provisions  relating  to  this  subject  were  made  by  the  Act  of  March  8,  1902, 
ch.  140,  §§  2,  4  and  5,  32  Stat.  L.  54,  which  were  superseded  by  the  Act  of  Aug.  5,  1909. 
ch.  6,  §  5,  36  Stat.  L.  83,  whicli  was  superseded  by  the  provisions  of  the  Underwood 
Act  given  in  the  text  and  was  repealed  by  section  IV  S  of  said  Act  given  in  Customs 
Duties,  vol.  2,  p.  888.  '  • 


Sec.  5.  [Construction,  etc.,  material  admitted  free  of  duty.]  That 
material  imported  into  the  Philippine  Islands  for  the  construction  and 
equipment  of  railroads  therein  may,  in  the  discretion  of  the  general  govern- 
ment of  said  islands,  under  rules  and  regulations  to  be  by  it  prescribed,  be 
admitted  free  of  duty.    [33  Stat.  L,  692.] 

This  is  a  part  of  the  Act  of  Feb.  6,  1905,  ch.  453.  See  the  notes  to  section  1  of  this 
Act,  supra,  p.  1175. 


An  Act  To  raise  revenue  for  the  Philippine  Islands,  and  for  other 

purposes. 

[Act  of  Aug.  5,  1909,  ch.  8,  36  Stat.  L.  130.] 

[Sec.  1.]  [The  tariff.]  That  on  and  after  sixty  days  following  the  pas- 
sage of  this  Act,  except  as  otherwise  specifically  provided  in  this  Act,  there 
shall  be  levied,  collected,  and  paid,  upon  all  articles,  goods,  wares,  or  mer- 
chandise of  every  kind  and  class  entering  the  jurisdiction  of  the  Philip- 
pine Islands,  from  any  place  or  places,  including  the  United  States  and 
its  possessions,  and  in  any  manner  whatsoever,  either  with  intent  to  unlade 
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therein,  or  which,  after  such  entering,  are  consumed  therein,  or  become 
incorporated  into  the  general  mass  of  property  within  said  islands,  the  rates 
of  import  duty  which  are  by  this  Act  specifically  provided.  [36  Stat, 
L.  130.] 

This  is  the  first  paragraph  of  the  Act  known  as  the  "  Philippine  Tariff  Act "  of  1909. 
This  Act  superseded  the  Act  of  March  8,  1902,  ch.  140,  §§  1-7,  32  Stat.  L.  54;  the  Act 
of  March  3,  1905,  ch.  1408,  33  Stat.  L.  928,  which  was  amended  by  the  Act  of  Feb.  26, 
1906,  ch.  509,  34  Stat.  L.  24. 

Section  13  of  this  Act,  noted,  infra,  p.  1236,  was  repealed  by  the  last  proviso  of  the 
Act  of  Oct.  3,  1913,  eh.  16,  §  IV  C,  supra,  p.  1187. 

Tlie  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  provided  in  section  1  thereof,  that 
said  Act  should  not  apply  to  the  Philippine  Islands.  See  Customs  Duties,  vol.  2, 
p.  724. 

See  the  notes  to  the  Act  of  July  1,  1902,  ch.  1369,  f  1,  supra,  p.  1133. 

Sec.  2.  That  the  following  rules  shall  be  observed  in  the  construction  and 
enforcement  of  the  various  provisions  of  this  Act ; 


GENERAL  RULES 

TREATMENT  OP  TEXTILES 

Rule  1.  Number  of  threads  and  ascertainment  thereof. —  By  the 
number  of  threads  in  a  textile  shall,  unless  otherwise  stipulated,  be  meant 
the  total  number  of  all  threads  contained  in  the  warp  and  weft  thereof  in  a 
square  of  six  millimeters.  Warp  is  the  total  number  of  threads  which  lie 
longitudinally  in  a  textile,  whether  they  form  the  foundation  thereof  or 
have  been  added  thereto.  Weft  shall  be  considered  the  total  number  of 
threads  which  cross  the  warp,  whether  from  selvage  to  selvage  or  not.  To 
determine  the  number  of  threads  in  a  textile,  and  the  proportion  thereof 
subject  to  the  highest  rate  of  duty,  a  **  thread  counter  "  shall  be  used. 

Should  a  textile  be  more  closely  woven  in  some  parts  than  in  others,  the 
number  of  threads  in  the  most  closely  woven  part  and  in  the  most  loosely 
woven  part  of  the  body  of  the  textile  shall  be  ascertained,  and  the  average 
number  of  threads  resulting  shall  serve  as  the  basis  for  levying  duty. 

Threads  shall  be  counted  on  the  finished  side  of  the  textile,  if  the  nature 
thereof  permits;  otherwise,  on  the  reverse  side.  If  necessary,  to  ascertain 
the  number  of  threads,  the  nap  shall  be  removed  or  a  sufficient  part  of  the 
textile  unraveled. 

Should  this  be  impossible  without  damaging  a  made-up  article,  the  textile 
shall  be  subject  to  the  highest  rate  of  duty  applicable,  in  the  group  to 
which  it  belongs,  and  if  the  textile  be  mixed,  it  shall  be  dutiable  at  the  rate 
applicable  to  the  most  highly  taxed  component  material  in  the  exterior  of 
the  article. 

Rule  2.  Surtaxes:  (a)  How  computed. —  The  surtaxes  applicable  on 
account  of  broche,  metal  threads,  embroidery,  trimming,  or  making-up  shall 
be  computed  on  the  primary  duties  leviable  on  the  textile,  including  there- 
with the  increase  of  such  duties  in  case,  and  on  account,  of  admixture. 

(b)  On  goods  dutiable  ad  valorem. — ^Articles  of  any  character,  dutiable 
at  an  ad  valorem  rate,  shall  not  be  subject  to  any  of  the  surtaxes  provided 
herein,  unless  the  application  of  such  surtaxes  to  said  ad  valorem  rate  is 
specifically  provided  for  in  this  Act. 
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Rule  3.  Admixture  of  two  materials. —  Textiles  composed  of  two 
materials  shall  be  dutiable  as  follows : 

(a)  Cotton  textiles  containing  threads  of  other  vegetable  fibers,  and  in 
which  the  total  number  of  such  threads,  counted  in  the  warp  and  weft, 
does  not  exceed  one-fifth  of  the  total  number  of  threads  composing  the 
textile,  shall  be  dutiable  under  the  corresponding  paragraphs  of  Class  V, 
with  a  surtax  of  fifteen  per  centum. 

When  the  number  of  threads  of  other  vegetable  fibers  exceeds  one-fifth 
of  the  total,  the  textile  shall  be  dutiable  under  the  corresponding  paragraph 
of  Class  VI. 

Cotton  textiles  containing  threads  of  wool,  hair,  or  wastes  of  these 
materials,  and  in  which  the  total  number  of  such  threads,  counted  in  the 
warp  and  weft,  does  not  exceed  one-fifth  of  the  total  number  of  threads 
composing  the  textile,  shall  be  dutiable  under  the  corresponding  paragraphs 
oi  Class  V,  with  a  surtax  of  thirty-five  per  centum. 

When  the  nimiber  of  threads  of  wool,  hair,  or  their  wastes  exceeds  one- 
fifth  of  the  total,  the  textile  shall  be  dutiable  under  the  corresponding 
paragraph  of  Class  VII. 

Cotton  textiles  containing  threads  of  silk,  and  in  which  the  total  number 
of  such  threads,  counted  in  the  warp  and  weft,  does  not  exceed  one-fifth  of 
the  total  number  of  threads  composing  the  textile,  ?hall  be  dutiable  under 
the  corresponding  paragraphs  of  Class  V,  with  a  surtax  of  seventy  per 
centum. 

When  the  number  of  threads  of  silk  exceeds  one-fifth  of  the  total,  the 
textile  shall  be  dutiable  under  the  corresponding  paragraph  of  Class  VIII. 

The  provisions  of  this  rule  shall  not  apply  to  pile  fabrics,  knitted  or 
netted  stuffs,  tulles,  laces,  or  blondes  (Rule  Six),  or  to  ribbons,  galloons, 
braids,  tape,  or  trimmings  (Rule  Seven). 

(b)  Textiles  of  vegetable  fibers  (except  cotton),  containing  threads  of 
wool,  hair,  or  their  wastes,  and  in  which  the  number  of  such  threads, 
counted  in  the  warp  and  weft,  does  not  exceed  one-fifth  of  the  total  number 
of  threads  composing  the  textile,  shall  be  dutiable  under  the  corresponding 
paragraphs  of  Class  VI,  with  a  surtax  of  forty  per  centum. 

When  the  number  of  threads  of  wool,  hair,  or  their  wastes,  exceeds  one- 
fifth  of  the  total,  the  textile  shall  be  dutiable  under  the  corresponding 
paragraph  of  Class  VII. 

Textiles  of  vegetable  fibers  (except  cotton),  containing  threads  of  silk, 
and  in  which  the  number  of  such  threads,  counted  in  the  warp  and  weft, 
does  not  exceed  one-fifth  of  the  total  number  of  threads  composing  the 
textile,  shall  be  dutiable  under  the  corresponding  paragraphs  of  Class  VI, 
with  a  surtax  of  sixty  per  centum. 

When  ihe  number  of  silk  threads  exceeds  one-fifth  of  the  total,  the  textile 
AsM  be  dutiable  under  the  corresponding  paragraphs  of  Class  VIII. 

The  provisions  of  this  rule  shall  not  apply  to  pile  fabrics,  knitted  or 
netted  stuffs,  tulles,  laces,  or  blondes  (Rule  Six),  or  to  ribbons,  galloons, 
braids,  tape,  or  trimmings  (Rule  Seven). 

(c)  Textiles  of  wool,  or  hair,  containing  threads  of  silk,  and  in  which  the 
number  of  such  threads  exceeds  one-fifth  of  the  total  number  of  threads 
composing  the  textile,  shall  be  dutiable  under  the  corresponding  paragraphs 
of  Class  VIII. 
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BuiiE  4.  Admixtures  op  more  than  two  materials.  — Textiles  composed 
of  more  than  two  materials  shall  be  dutiable  as  follows : 

(a)  Textiles  of  an  admixture  of  wool  and  cotton,  or  of  woqI  and  other 
vegetable  fibers,  containing  threads  of  silk,  but  in  which  the  number  of  silk 
threads,  counted  in  the  warp  and  weft,  does  not  exceed  one-fifth  of  the  total 
number  of  threads  composing  the  textile,  shall  be  dutiable  under  the  corre- 
sponding paragraphs  of  Class  VII. 

When  the  number  of  silk  threads  exceeds  one-fifth  of  the  total,  the  textile 
shall  be  dutiable  under  the  corresponding  paragraph  of  Class  VIII. 

(b)  Textiles  of  an  admixture  of  cotton  and  other  vegetable  fibers, 
together  with  threads  of  silk,  but  in  which  the  number  of  silk  threads, 

4 

counted  in  the  warp  and  weft,  does  not  exceed  one-fifth  of  the  total  number 
of  threads  composing  the  textile,  shall  be  dutiable  under  the  corresponding 
paragraphs  of  Class  VI,  and  in  addition,  shall  be  liable  to  a  surtax  of 
seventy  per  centum  for  the  threads  of  silk. 

When  the  number  of  silk  threads  exceeds  one-fifth  of  the  total,  the  textile 
shall  be  dutiable  under  the  corresponding  paragraph  of  Class  VIII. 

(c)  Textiles  of  an  admixture  of  wool,  cotton,  and  other  vegetable  fibers, 
containing  no  silk  threads,  and  in  which  the  number  of  threads  of  wool, 
counted  in  the  warp  and  weft,  does  not  exceed  one-fifth  of  the  total  number 
of  threads  composing  the  textile,  shall  be  dutiable  under  the  corresponding 
paragraphs  of  Class  VI,  and  in  addition,  shall  be  liable  to  a  surtax  of  forty 
per  centum  for  the  threads  of  wool. 

When  the  number  of  threads  of  wool  exceeds  one-fifth  of  the  total,  the 
textile  shall  be  dutiable  under  the  corresponding  paragraph  of  Class  VII. 

BuLE  5.  Silk  textiles. — All  textiles  containing  silk  threads,  the  number 
of  which,  counted  in  the  warp  and  weft,  exceeds  one-fifth  of  the  total  num- 
ber of  threads  composing  the  textile,  shall  be  deemed  textiles  of  silk. 


EXCEPTIONS 

Rule  6.  Pile  fabrics,  and  knitted  and  netted  stuffs. —  Plushes,  vel- 
vets, velveteens,  all  pile  fabrics,  all  kinds  of  knitted  or  netted  stuffs,  tulles, 
laces  and  blondes,  containing  an  admixture  of  textile  materials,  shall  be 
dutiable  at  the  rate  applicable  to  the  most  highly  taxed  component  material, 
whatever  be  the  proportion  of  such  material  in  the  article. 

Rule  7.  Ribbons,  galloons,  braids,  tape,  and  trimmings. —  Ribbons, 
galloons,  braids,  tape,  and  trimmings,  containing  an  admixture  of  textile 
materials,  shall  be  dutiable  at  the  rate  applicable  to  the  most  highly  taxed 
component  material,  whatever  be  the  proportion  of  such  material  in  the 
article.  When  any  of  these  articles  contain  metal  threads  in  any  proportion 
they  stall  be  dutiable  under  the  corresponding  paragraphs  of  Class  VIII. 

Rule  8.  Broches. —  Broch^s  dutiable  under  Class  V,  with  silk,  shall  be 
liable  to  the  duties  leviable  thereon  with  a  surtax  of  fifteen  per  centum. 

Broches,  dutiable  under  Class  VI,  with  silk,  shall  be  liable  to  the  duties 
leviable  thereon  with  a  surtax  of  thirty  per  centum. 

Broches  are  textiles  with  ornamental  figures  formed  by  medns  of  a  shuttle 
at  time  of  weaving,  and  in  such  manner  that  the  threads  forming  the  figure 
occupy  only  the  space  thereof. 
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Bulb  9.  EmbrOideey  and  trimmings. —  Textiles,  embroidered  by  hand 
or  machine  after  weaving,  or  with  application  of  trimmings,  shall  be  liable 
to  the  duties  leviable  thereon  with  a  surtax  of  thirty  per  centum. 

If  the  embroidery  contains  threads  of  purl  or  common  metals  or  if  silver, 
or  spangles  of  any  material  other  than  gold,  the  surtax  shall  be  sixty  per 
centum  of  the  duties  applicable  to  the  textile. 

When  the  threads,  purl,  or  spangles  are  of  gold,  the  surtax  shall  be  one 
hundred  per  centum. 

Embroidery  is  distinguished  from  patterns  woven  in  the  textile  by  the 
latter  being  destroyed  by  unraveling  the  weft  of  the  textile,  while  embroid- 
ery is  independent  of  the  warp  and  weft  and  can  not  be  so  unraveled. 

Rule  10.  Metallic  threads. —  Textiles  composed  exclusively  of  metallic 
threads  shall  be  dutiable  under  Class  VIII. 

Textiles  or  articles  (except  those  provided  for  in  Rules  Seven  and  Nine 
hereof),  dutiable  under  Classes  V  and  VI,  containing  threads  or  purl  of 
common  metals  or  of  silver  shall  be  liable  to  a  surtax  of  fifty  per  centum  of 
the  duties  leviable  thereon. 

If  the  threads  or  purl  are  of  gold  the  surtax  shall  be  one  hundred  per 
centum. 

Rule  11.  Made-up  articles. —  Textiles,  dutiable  under  Classes  V  and 
VI,  entirely  or  partially  made-up  into  common  sacks  (except  gunny  sacks) 
or  tarpaulins,  shall  be  liable  to  the  duties  applicable  thereto  with  a  surtax 
of  fifteen  per  centum. 

Shawls,  including  those  called  '*  mantones  "  and  *'  panolones,"  traveling 
rugs,  sarongs,  patadeones,  counterpanes,  sheets,  towels,  table  cloths  and  nap- 
kins, veils,  fichus,  and  handkerchiefs,  shall,  for  the  making-up,  be  liable 
to  a  surtax  of  thirty  per  centum  of  the  duties  leviable  thereon.  Any  of 
these  articles,  imported  in  the  piece,  uncut,  shall  not  be  considered  as 
made-up,  except  in  those  cases  where  the  line  of  separation  between  them 
is  indicated  by  unwoven  spaces. 

Other  articles,  including  wearing  apparel,  not  otherwise  provided  for, 
cut,  basted,  partially  finished,  or  finished,  shall  be  treated  in  accordance 
with  Rule  one,  and  shall  be  dutiable  at  the  rate  applicable  to  the  most 
highly  taxed  component  material  in  the  exterior  thereof,  with  a  surtax  of 
fifty  per  centum :  Provided,  That  made-up  articles  enumerated  in  this  Act 
shall  not  be  subject  to  any  surtax  for  making-up  unless  such  surtax  is 
specially  provided  in  connection  with  the  corresponding  paragraph  or 
clause. 


articles  not  enumerated  and  those  composed  of  several  materials 

Rule  12.  [(a)]  On  any  article,  not  enumerated  in  this  Act,  manufac- 
tured of  two  or  more  materials,  duty  shall  be  assessed  at  the  rate  at  which 
the  same  would  be  dutiable  if  composed  wholly  of  the  component  material 
thereof  of  chief  value ;  and  the  words  **  component  material  of  chief  value," 
wherever  used  in  this  Act,  shall  be  held  to  mean  that  component  material 
which  shall  exceed  in  value  any  other  single  component  material  of  the 
article;  and  the  value  of  each  component  material  shall  be  determined  by 
the  ascertained  value  of  such  material  in  it$  condition  as  found  in  the 
article. 
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(b.)  If  two  or  more  rates  of  duty  shall  be  applicable  to  any  article,  it  shall 
pay  duty  at  the  highest  of  such  rates. 

(c)  No  customs  officer  shall  give  an  advance  opinion  as  to  the  classifica- 
tion for  duty  of  any  article  intended  to  be  imported :  Provided,  That  when 
an  article  intended  to  be  imported  is  not  specifically  mentioned  in  this  Act, 
the  interested  party  or  the  importer  may  deposit  with  the  insular  collector 
of  customs  a  sample  thereof  and  request  him  to  indicate  the  paragraph 
under  which  the  article  is  or  shall  be  dutiable,  and  the  insular  collector  of 
customs  shall  comply  with  such  request.  In  such  case  classification  of  the 
article  in  question,  upon  the  particular  importation  involved,  shall  be  made 
according  to  the  paragraph  so  indicated. 

(d)  Salvage  from  vessels  built  in  foreign  countries  and  wrecked  or 
abandoned  in  Philippine  waters  or  elsewhere,  not  otherwise  provided  for, 
shall  be  dutiable  according  to  the  corresponding  paragraphs  of  this  Act. 

« 

RECEPTACLES,  PACKAGES,  AND  PACKING 

Rule  13.  (a)  Whenever  imported  merchandise  is  subject  to  an  ad 
valorem  rate  of  duty,  the  duty  shall  be  assessed  upon  the  actual  market 
value  or  wholesale  price  of  such  merchandise,  as  bought  and  sold  in  usual 
wholesale  quantities,  at  the  time  of  exportation  to  the  Philippine  Islands, 
in  the  principal  markets  of  the  country  from  whence  imported,  and  in  the 
condition  in  which  such  merchandise  is  there  bought  and  sold  for  exporta- 
tion to  the  Philippine  Islands,  or  consigned  to  the  Philippine  Islands  for 
sale,  including  the  value  of  all  cartons,  cases,  crates,  boxes,  sacks,  and  cover- 
ings of  any  kind,  and  all  other  costs,  charges,  and  expenses  incident  to 
placing  the  merchandise  in  condition,  packed  ready  for  shipment  to  the 
Philippine  Islands. 

(b)  Whenever  an  article  is  subject  to  an  alternative  minimum  ad  valorem 
rate,  the  alternative  ad  valorem  duty  shall  be  ascertained  by  appljang  the 
corresponding  ad  valorem  rate  to  such  merchandise,  inclusive  of  all  costs 
and  charges  mentioned  in  clause  (a)  of  this  rule. 

(c)  The  term  *'  retail  package  *'  wherever  used  in  this  Act  shall  be  held 
to  mean  any  article,  goods,  wares,  or  merchandise,  together  with  the  holders, 
containers,  packages,  or  packing,  in  which  such  article,  goods,  wares,  or 
merchandise  is  usually  held,  contained,  or  packed  at  the  time  of  its  sale 
to  the  public  in  usual  retail  quantities. 

(d)  Whenever  it  is  provided  in  this  Act  that  articles,  goods,  wares,  or 
merchandise  shall  be  dutiable  *'  including  weight  of  immediate  containers,'' 
the  dutiable  weight  thereof  shall  be  held  to  be  the  weight  of  same,  together 
with  the  weight  of  the  immediate  container,  holder,  or  packing  only :  Pro- 
vided, That  wherever  in  this  Act  the  term  "  including  weight  of  immediate 
containers  '*  iand  the  term  **  retail  package  *'  are  both  used  in  the  same 
paragraph  or  clause,  the  dutiable  weight  shall  be  the  weight  of  the  retail 
package. 

(e)  Wherever  it  is  provided  in  this  Act  that  articles,  goods,  wares,  or 
merchandise  shall  be  dutiable  by  '*  gross  weight,"  the  dutiable  weight 
thereof  shall  be  held  to  be  the  weight  of  same,  together  with  the  weight  of 
all  containers,  packages,  holders,  and  packing,  of  whatsoever  kind  or  char- 
acter, in  which  said  articles,  goods,  wares  and  merchandise  are  contained, 
held,  or  nacked  at  the  time  of  importation. 
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(f )  Articles,  goods,  wares,  or  merchandise  a£Sxed  to  cardboard,  cards, 
paper,  wood,  or  similar  common  material  shall  be  dutiable  together  with  the 
weight  of  such  packing. 

(g)  The  usual  tapes,  boards,  and  immediate  wrapping  shall  be  considered 
as  a  part  of  the  dutiable  weight  of  textiles. 

(h)  No  duties  shall  be  assessed  on  account  of  the  usual  coverings  or  hold- 
ings of  articles,  goods,  wares,  or  merchandise  dutiable  otherwise  than  ad 
valorem,  nor  those  free  of  duty,  except  as  in  this  Act  expressly  provided, 
but  if  there  be  used  for  covering  or  holding  imported  articles,  goods,  wares, 
or  merchandise,  whether  dutiable  or  free,  any  unusual  article,  form,  or 
material  adapted  for  use  otherwise  than  in  the  bona  fide  transportation  of 
such  articles,  goods,  wares,  or  merchandise  to  the  Philippine  Islands,  duty 
shall  be  levied  and  collected  on  such  covering  or  holding  in  accordance  with 
the  corresponding  paragraphs  of  this  Act. 

(i)  Whenever  the  interior  container  or  packing  of  any  article  dutiable  by 
Weight  is  of  an  unusual  character,  including  silk-lined  cases,  cases  of  fine 
wood,  silk,  leather,  or  imitations  thereof,  such  as  are  used  to  contain  jewelry, 
plate,  trinkets,  and  the  like  such  containers  or  packing  shall  be  dutiable  at 
the  rate  applicable  to  the  component  material  of  chief  value. 

(j)  When  a  single  package  contains  imported  merchandise  dutiable 
according  to  different  weights  or  weight  and  ad  valorem,  the  common  exter- 
ior receptacle  shall  be  prorated  and  the  different  proportions  thereof  treated 
in  accordance  with  the  provisions  of  this  rule  as  to  the  dutiability  or  non- 
dutiability  of  such  packing. 

(k)  Where  articles,  goods,  -wares,  or  merchandise  dutiable  by  weight,  and 
not  otherwise  specially  provided  for,  are  customarily  contained  in  packing, 
packages,  or  receptacles  of  uniform  or  similar  character,  it  shall  be  the  duty 
of  the  insular  collector  of  customs,  from  time  to  time,  to  ascertain  by  tests 
the  actual  weight  or  quantity  of  such  articles,  goods,  wares,  or  merchandise, 
and  the  actual  weight  of  the  packages,  packing,  or  receptacles  thereof, 
respectively,  in  which  the  same  are  customarily  imported,  and  upon  such 
ascertainment,  to  prescribe  rules  for  estimating  the  dutiable  weight  or  quan- 
tity thereof,  and  thereafter  such  articles,  goods,  wares,  or  merchandise 
imported  in  such  customary  packing,  packages,  or  receptacles  shall  be 
entered,  and  the  duties  thereon  levied  and  collected,  upon  the  basis  of  such 
estimated  dutiable  weight  or  quantity:  Provided,  That  if  the  importer, 
consignee,  or  agent  shall  be  dissatisfied  with  such  estimated  dutiable  weight 
or  quantity,  and  shall  file  with  the  collector  of  customs  prior  to  the  delivery 
of  the  packages  designated  for  examination  a  written  specification  of  his 
objections  thereto,  or  if  the  collector  of  customs  shall  have  reason  to  doubt 
the  exactness  of  the  prescribed  weight  or  quantity  in  any  instance,  it  shall 
be  his  duty  to  cause  such  actual  weights  or  quantities  to  be  ascertained. 
[36  Stat,  L.  130-135.] 

PROHIBITED   IMPORTATIONS 

Sec.  3.  That  importation  or  shipment  into  the  Philippine  Islands  of  the 
following  articles  is  prohibited : 

(a)  Dynamite,  gunpowder,  similar  explosives,  firearms  and  detached 
parts  therefor,  except  in  accordance  with  enactment  of  the  Philippine 
legislature,  or  when  imported  by,  or  for  use  of,  the  United  States  or  insular 
governments. 
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(b)  Articles,  books,  pamphlets,  printecl  matter,  manugcripts,  type^mt- 
ten  matter,  paintings,  illustrations,  figures  or  objects  of  obscene  or  indecent 
character  or  subversive  of  public  order. 

(c)  Eoulette  wheels,  gambling  outfits,  loaded  dice,  marked  cards, 
machines  apparatus,  or  mechanical  devices  used  in  gambling,  or  in  the 
distribution  of  money,  cigars,  or  other  articles  when  such  distribution  is 
dependent  upon  chance. 

(d)  Any  article  manufactured  in  whole  or  in  part  of  gold  or  silver  or 
alloys  thereof,  falsely  marked  or  stamped  in  violation  of  the  Act  of  Con- 
gress of  June  thirteenth,  nineteen  hundred  and  six,  entitled  **An  Act  for- 
bidding the  importation,  exportation,  or  carriage  in  interstate  commerce  of 
falsely  or  spuriously  stamped  articles  of  merchandise  made  of  gold  or 
silver  or  theiT  alloys,  and  for  other  purposes." 

(e)  Any  article  violating  the  provisions  of  the  Act  of  Congress  of  June 
thirtieth,  nineteen  hundred  and  six,  entitled  *'An  Act  for  preventing  the 
manufacture,  sale,  or  transportation  of  adulterated  or  misbranded  or 
poisonous  or  deleterious  foods,  drugs,  medicines,  and  liquors,  and  for  regu- 
lating traffic  therein,  and  for  other  purposes,''  commonly  known  as  **  the 
pure-food  law." 

(f)  Lottery  tickets,  advertisements  thereof,  lists  of  dramngs  therein, 
which,  after  seizure  upon  illegal  entry,  shall,  together  with  the  proceeds 
thereof,  be  forfeited  to  the  government  of  the  Philippine  Islands,  after  due 
process  of  law. 

(g)  Opium,  in  whatever  form,  except  by  the  government  of  the  Philip- 
pine Islands,  and  by  pharmacists  duly  licensed  and  registered  as  such, 
under  the  laws  in  force  in  said  islands,  and  for  medicinal  purposes  only. 

(h)  Opium  pipes,  parts  thereof,  of  whatsoever  material.  [3€  Stat,  L. 
135.] 

ABBREVIATIONS 

Sec.  4.  That  the  following  abbreviations  employed  in  this  Act  shall 
represent  the  terms  indicated : 
Hectog.  for  hectogram. 
Kilo,  for  kilogram. 
Kilos,  for  kilograms. 
Hectol.  for  hectoliter.    [36  Stat,  L.  136,] 

DEFINITIONS 

Sec.  5.  The  term  ^*  pharmaceutical  product,"  wherever  used  in  this  Act, 
shall  be  held  to  include  all  medicines  or  preparations  recognized  in  the 
United  States  Pharmacopoeia  or  National  Formulary  for  internal  or  exter- 
nal use,  and  any  substance  or  mixture  of  substances  used  for  the  cure, 
mitigation,  or  prevention  of  human  or  animal  diseases,  provided  the  same 
are  not  otherwise  provided  for  in  this  Act. 

The  term  "  proprietary,"  as  applied  to  medicinal  remedies,  wherever 
used  in  this  Act,  shall  be  held  to  mean  a  '*  preparation  the  manufacture  or 
sale  of  which  is  restricted,  through  patent  of  the  drug  or  combination  of 
drugs,  copyright  of  the  label  or  name,  or  in  any  other  manner,  or  a  prepara- 
tion concerning  which  the  producer  or  manufacturer  claims  a  *'  private 
formula." 
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Wherever  in  this  Act  the  words  ' '  the  same  ' '  appear  as  the  first  words  of 
a  paragraph  they  shall  be  held  to  refer  to  and  to  mean  the  same  as  the  cap- 
tion of  the  preceding  paragraph.  Should  such  words  appear  as  the  first 
words  of  a  clause  they  shall  be  held  to  refer  to  and  to  mean  the  same  as  the 
clause  which  immediately  precedes  the  one  in  which  they  are  used.  [36 
Stat  L.  136.] 

PAYMENT   OF   DUTIES 

Sec.  6.  That  the  rates  of  duty  established  in  this  Act  are  stated  in  money 
of  the  United  States  of  America,  but  that  payment  thereof  shall  be  made  in 
Philippine  currency  or  its  equivalent  in  money  of  the  United  States  of 
America.     [36  Stat,  L,  136.] 

METRIC  SYSTEM 

Sec.  7.  That  the  metric  system  of  weights  and  measures  as  authorized  by 
sections  thirty-five  hundred  and  sixty-nine  and  thirty-five  hundred  and 
seventy  of  the  Revised  Statutes  of  the  United  States,  and  at  present  in  use 
in  the  Philippine  Islands,  shall  be  continued. 

The  meter  is  equal  to  thirty-nine  and  thirty-seven  one-hundredths  inches. 

The  liter  is  equal  to  one  and  five  hundred  and  sixty-seven  ten-thousandths 
quarts,  wine  measure. 

The  kilogram  is  equal  to  two  and  two  thousand  and  forty-six  ten-thou- 
sandths pounds,  avoirdupois.     [36  Stat.  L.  137.] 

■ 

RATES  OF  DUTIES 

Sec.  8.  That  the  rates  of  duties  to  be  collected  on  articles,  goods,  wares, 
or  merchandise  imported  into  the  Philippine  Islands,  or  going  into  said 
islands  from  the  United  States  or  any  of  its  possessions  except  as  other- 
wise provided  in  this  Act,  shall  be  as  follows :  Provided^  That  no  article 
bearing  evident  signs  of  being  for  sanitary  construction  shall  pay  a  higher 
rate  of  duty  than  twenty  per  centum  ad  valorem :  And  provided  further, 
That  no  article  shall  pay  a  higher  rate  of  duty  than  one  hundred  per  centum 
ad  valorem,  except  and  unless  the  same  shall  be  classified  under  paragraphs 
ninety,  two  hundred  and  thirty-seven,  two  hundred  and  fifty-seven,  two 
hundred  and  fifty-eight,  two  hundred  and  fifty-nine,  two  hundred  and 
sixty,  two  hundred  and  sixty-one  or  three  hundred  and  one,  in  which  event 
the  rate  of  duty  thereby  resulting  shall  be  collected,  anything  in  this  Act  to 
the  contrary  notwithstanding :  And  provided  further,  That  articles  of  for- 
eign growth,  produce,  or  manufacture  shall  be  dutiable  upon  each  importa- 
tion, even  though  previously  exported  from  the  Philippine  Islands,  except 
as  otherwise  specifically  provided  in  this  Act. 

Class  I. —  Stones,  earths,  glass,  and  ceramic  products 

Group  1. —  Stones  and  earths 
1.  Marble,  onyx,  jasper,  alabaster,  and  similar  fine  stones : 

(a)  In  block,  rough  or  squared  only,  and  marble  dust,  twenty  per 

centum  ad  valorem. 

(b)  In  slabs,  plates,  or  steps,  sawed  or  chiseled,  polished  or  not, 

but  without  ornamentation,  thirty  per  centum  ad  valorem. 

(c)  Any  of  these  stones,  lettered,  further  manufactured  or  decor- 

ated, not  otherwise  provided  for,  forty  per  cent  ad  valorem. 
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2.  Stones,  other,  natural  or  artificial,  gross  weight: 

(a)  In  block,  rough  or  squared  only,  one  hundred  kilos.,  ten  cents. 

(b)  Crushed,  sawn,  hewn,  or  dressed,  whether  polished  or  not,  or 

if  in  slabs,  plates,  or  steps  one  hundred  kilos,  fifty  cents. 

(c)  Manufactured  into  articles  not  otherwise  provided  for,  one 

hundred  kilos.,  one  dollar. 

3.  Millstones,  grindstones,  whetstones,  oilstones  and  hones,  of  all  kinds, 

and  emery,  carborundum  and  similar  wheels  for  sharpening,  dress- 
ing, or  polishing,  including  frames  and  mountings  for  any  of  the 
foregoing  imported  therewith,  ten  per  centum  ad  valorem. 

4.  Asbestos,  and  manufactures  thereof,  not  otherwise  provided  for,  fifteen 

per  centum  ad  valorem. 

5.  Mica  and  lava,  and  manufactures  thereof,  gas-burner  tips,  and  Wels- 

baeh  and  other  similar  mantles  for  lamps,  twenty-five  per  centum 
ad  valorem. 

6.  Earths,  gross  weight  : 

(a)  Pire  clay,  lime,  and  Boman,  Portland  and  other  hydraulic 

cement,  one  hundred  kilos.,  sixteen  cents. 

(b)  Gypsum,  pumice,  emery,  chalk,  kaolin  (China  clay),  unmanu- 

factured, and  other  crude  earths  and  clays  not  otherwise 
provided  for,  one  hundred  kilos.,  forty  cents. 

7.  Manufactures  of  gypsum,  gross  weight,  one  hundred  kilos.,  five  dollars. 

Provided^  That  no  article  classified  under  this  paragraph  shall  pay 
a  less  rate  of  duty  than  fifty  per  centum  ad  valorem. 

8.  Manufactures  of  chalk,  including  billiard  chalk,  red  chalk,  and  French 

and  tailors'  chalk,  including  weight  of  immediate  containers,  one 
hundred  kilos.,  four  dollars. 

9.  Common  clay  and  cement,  in  bricks,  squares,  tiles,  and  pipes,  not  other- 

wise provided  for,  ten  per  centum  ad  valorem. 

10.  Ceramic  tiles  gross  weight: 

(a)  Varnished  or  glazed,  whether  vitrified  or  not,  undecorated, 

one  hundred  kilos.,  forty-five  cents. 

(b)  Enameled,  ornamented  or  decorated,  one  hundred  kilos.,  one 

dollar  and  twenty  cents. 

11.  Porcelain,  bisque,  faience,  earthenware,  stoneware,  and  other  ceramic 

wares  not  otherwise  provided  for : 

(a)  Li  filters  and  articles  bearing  evident  signs  of  being  for 

sanitary  construction,  and  parts  therefor  identifiable  as 
such,  ten  per  centum  ad  valorem. 

(b)  In  common  bottles,  jars,  crucibles,  cupels,  kitchen  utensils 

and  flowerpots,  neither  gilt,  painted,  glazed,  decorated,  nor 
ornamented,  fifteen  per  centum  ad  valorem. 

(c)  In  articles  not  otherwise  provided  for,  neither  gilt,  painted, 

glazed,  decorated,  nor  ornamented,  twenty  per  centum  ad 
valorem. 

(d)  In  dishes,  tableware,  or  articles  not  otherwise  provided  for, 

glazed  or  plain-tinted,  but  neither  gilt,  painted,  decorated, 
nor  ornamented,  twenty-five  per  centum  ad  valorem. 
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(e)  In  dishes,  tableware,  or  articles  not  otherwise  provided  for, 

painted,  gilt,  decorated,  or  ornamented,  forty  per  centum 
ad  valorem, 

(f )  Fine  decorated  wares,  in  jardinieres,  flower  stands,  vases,  and 

articles  for  decorative  purposes,  statuettes,  high  and  bas- 
reliefs,  and  Satsuma,  Sevres,  and  similar  fine  porcelains, 
whether  decorated  or  not,  fifty  per  centum  ad  valorem. 
12.  Manufactures  of  earths  and  clays  not  otherwise  provided  for: 

(a)  Plain,  twenty-five  per  centum  ad  valorem. 

(b)  Ornamented  or  decorated,  forty  per  centum  ad  valorem. 


Group  2. —  Pbscious  stones,  peabls,  and  imitations  thereof 

13.  Precious  and  semiprecious  stones,  including  jade,  tiger-eye,  chalcedony, 

opal,  and  similar  stones  not  otherwise  provided  for,  any  of  the  fore- 
going cut  or  uncut,  but  unmounted  and  unset,  and  not  further  manu- 
factured, pearls  unmounted  and  unset,  diamond  dust  and  bort,  fif- 
teen per  centum  ad  valorem. 

14.  Doublets  and  other  imitations  of  precious  and  of  semiprecious  stones, 

and  imitation  pearls,  unmounted  and  unset,  thirty  per  centdm  ad 
valorem. 


Group  3. —  Glass  and  manufactures  thereof 

Articles  ground  or  cut  only  for  the  purpose  of  truing  them  or  fitting 
stoppers  shall  not  be  held  to  be  cut  glass. 

15.  Common  hollow  glassware : 

(a)  In  demijohns,  carboys,  jars,  bottles,  flasks,  and  similar  recep- 

tacles, whether  empty  or  in  use  as  containers  of  merchan- 
dise dutiable  by  weight  or  measure  (except  in  those  cases 
in  which  the  classification  of  such  containers  is  otherwise 
specifically  provided  for),  ten  per  centum  ad  valorem. 

(b)  Siphon  bottles,  thirty  per  centum  ad  valorem. 

16.  Glass,  crystal,  and  glass  and  imitating  crystal : 

(a)  In  decanters,  glasses,  tumblers,  cups,  goblets,  saucers,  plates, 

dishes,  pitchers,  bowls,  candlesticks,  piUar  lamps,  bracket 
lamps,  and  other  articles  of  table  service  or  for  lighting; 
washbowls,  wash  basins,  soap  dishes,  toothbrush  holders  and 
washstand  pitchers,  any  of  the  foregoing  not  cut,  engraved, 
painted,  enameled,  or  gilt,  twenty-five  per  centum  ad 
valorem. 

(b)  The  same,  cut,  engraved,  painted,  enameled  or  gilt,  fifty  per 

centum   ad  valorem. 

17.  Lamp  chimneys: 

(a)  Neither  engraved  nor  ornamented  (except  as  to  such  fluting 

and  finishing  as  may  be  made  in  the  process  of  manufac- 
ture), twenty-five  per  centum  ad  valorem. 

(b)  Other,  fifty  per  centum  ad  valorem. 
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18.  Qlass  or  crystal  in  plates^  slabs,  and  similar  forms : 

(a)  Slabs,  cones  or  prisms,  for  paving  or  roofing,  gross  weight,  one 

hundred  kilos.,  one  dollar  and  sixty-five  cents. 

(b)  Common  window  glass,  neither  polished,  beveled,  engraved 

nor  annealed,  twenty-five  per  centum  ad  valorem. 

(c)  The  same,  set  in  lead,  or  frosted  plain  or  in  design;  plate 

glass,  polished,  beveled  or  not,  thirty-five  per  centum  ad 
valorem. 

(d)  Glass,  of  all  kinds,  engraved  or  enameled,  fifty  per  centum 

ad  valorem. 

19.  Mirrors  of  all  kinds,  framed  or  mounted  (with  whatever  material),  or 

not,  including  the  value  of  the  frames  and  mountings,  thirty-five  per 
centum  ad  valorem. 

20.  Other  manufactures  of  glass : 

(a)  In  spectacles,  eyeglasses,  and  goggles,  also  lenses  for  same, 

mounted  or  unmounted,  including  the  value  of  the  mount- 
ings, twenty-five  per  centum  ad  valorem. 

(b)  In  flower  stands,  vases,  urns,  and  similar  articles  for  toilet 

and  decorative  purposes,  neither  cut,  painted,  enameled, 
nor  gilt,  forty  per  centum  ad  valorem. 

(c)  The  same,  cut,  painted,  enameled,  or  gilt,  sixty  per  centum 

ad  valorem. 

(d)  Powdered  or  crushed  glass  twenty-five  per  centum  ad  valorem. 

(e)  Manufactures  not  otherwise  provided  for,  in  which  glass  is  the 

component  material  of  chief  value,  thirty-five  per  centum 
ad  valorem.     [36  Stat  L,  137-139.] 

Class  II. —  Coal,  schists,  bitumens,  and  DBRivATivEg  thereof 

Group  1. —  Coal 

21.  Coal  and  coke,  gross  weight,  one  thousand  kilos.,  twenty-five  cents. 

Group  2. —  Schists,  bitumens,  and  derivatives,  thereof 

22.  Tars,  pitches,  and  tar  oils,  not  otherwise  provided  for;  mineral  oils; 

crude  or  refined,  including  those  for  illumination,  lubrication,  fuel, 
or  solvents;  vaseline  (except  when  compounded^  with  other  sub- 
stances);  axle  grease  of  all  kinds;  asphaltums;  carbolineum  and 
similar  compounds;  gross  weight,  one  hundred  kilos.,  twenty-five 
cents. 

Provided^  That  no  article  classified  under  this  paragraphr  shall  pay 
a  less  rate  of  duty  than  ten  per  centum  ad  valorem. 

Provided  further,  That,  though  imported  under  a  name  referable 
to  this  paragraph,  paraffin,  or  other  similar  products,  shall  be  dassi-; 
fied  under  paragraph  eighty-three  of  this  Act.     [36  Stat.  L.  140,] 

Class  III. —  Metals  and  manufactures  thereof 

Group  1. —  Gold,  sxlver,  and  platinum  ;  alloys  thereof  ;  gold  and  silver 

plated  articles 

23.  Gold,  platinum,  and  alloys  thereof: 

(a)  In  jewelry,  plate  and  goldsmiths'  wares  not  otherwise  pro- 
vided for,  hectog.,  twelve  dollars  and  fifty  cents. 
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(b)  The  same,  set  with  pearls  or  with  precious  or  semiprecious 

stones,  hectog.,  twenty-five  doUj^rs. 

(c)  The  same,  set  with  doublets  or  with  imitations  of  pearls  or  ol 

precious  or  semiprecious  stones,,  hectog.,  seventeen  doll&rs 
and  fifty  cents. 

(d)  Articles    of   manufactures    of    gold    or    platinum    (except 

jewelry),  composed  in  part  of  other  materials  in  which  the 
component  material  of  chief  value  is  gold  or  platinum,  not 
otherwise  provided  for,  pellets  for  use  in  dentistry,  solder 
and  foil,  hectog.,  three  dollars. 

Provided,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  twenty-five  per  centum 
ad  valorem. 

24.  Silver  and  alloys  thereof : 

(a)  In  jewelry,  plate  and  silversmiths'  wares  not  otherwise  pro- 

vided for,  hectog.,  one  dollar. 

(b)  The  same,  set  with  pearls  or  with  precious  or  semiprecious 

stones,  hectog.,  five  dollars. 

(c)  The  same,  set  with  doublets  or  with  imitations  of  pearls  or  of 

precious  or  semiprecious  stones,  hectog.,  five  dollars. 

(d)  Articles  or  manufactures  of  silver   (except  jewelry),  com- 

posed in  part  of  other  materials,  in  which  the  component 
material  of  chief  value  is  silver,  not  otherwise  provided  for, 
solder  and  foil,  hectog.,  forty  cents. 

Provided,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  twenty-five  per  centum 
ad  valorem. 

25.  Gold  and  silver  plated  wares : 

(a)  In  jewelry,  kilo.,  two  dollars  and  forty  cents. 

(b)  In  lamps  not  otherwise  provided  for,  picture  frames,  knives, 

forks,  and  spoons,  carriage  and  coffin  fittings,  saddlery 
hardware,  foil,  kilo.,  sixty  cents. 

(c)  Not  otherwise  provided  for,  kilo.,  two  dollars. 

Provided^  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  twenty-five  per  centum 
ad  valorem. 


Qroup  2. —  Cast  iron 

Malleable  cast  iron  and  manufactures  thereof  shall  be  dutiable  as 
wrought  iron. 

26.  Articles  of  cast  iron,  painted  or  not,  but  not  otherwise  coated  or  orna- 

mented, neither  polished  nor  turned,  gross  weight : 

(a)  Bars,  beams,  plates,  grates  for  furnaces,  columns  and  pipes, 

one  hundred  kilos.,  thirty-five  cents. 
(6)   Other,  one  hundred  kilos.,  seventy-five  cents. 

27.  Other  articles  of  cast  iron  (except  those  covered  or  coated  with  gold  or 

silver),  fifteen  per  centum  ad  valorem. 
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Group  3. —  Wrought  iron  and  stbeii 

28.  Wrought  iron  and  steel,  gross  weight : 

(a)  In  rails,  straight  or  bent,  cross  ties,  portable  tramways,  cross- 
ings and  similar  track  sections;  switch  rails,  switches, 
tongues,  frogs,  fish  plates  and  chairs;  one  hundred  Mlos., 
forty  cents. 

(5)  In  bars  or  beams  (except  of  crucible  steel),  not  cut  to  meas- 

ure, perforated,  or  riveted  or  fastened  together,  rods,  tires, 
and  hoops,  one  hundred  kilos.,  forty  cents. 

Provided,  That  bars  or  rods  not  exceeding  fifteen  milli- 
meters in  diameter  and  steel  known  as  **  bamboo  steel," 
classified  under  clause  (b)  of  this  paragraph,  shall  not  pay 
a  less  rate  of  duty  than  fifteen  per  centum  ad  valorem. 
(c)  The  same,  of  crucible  steel,  one  hundred  kilos.,  two  dollars  and 
sixty-five  cents. 

Provided,  That  no  article  classified  under  clause  (c.)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  fifteen  per 
centum  ad  valorem. 

29.  Wrought  iron  or  steel  in  sheets,  gross  weight : 

(a)  Plain  and  unpolished,  one  hundred  kilos.,  fifty  cents. 

(ft)  Polished,  corrugated,  perforated,  or  cold  rolled,  galvanized 
or  not,  and  hoop  iron,  one  hundred  kilos.,  one  dollar. 

Provided,  That  any  of  the  articles  or  materials  classified 
under  clause  (ft)  of  this  paragraph,  made  up  in  hoops, 
ridgings,  eaves,  drain  pipes,  gutters,  ceilings,  shingles,  ceil- 
ing centers,  borders,  friezes,  dadoes,  and  similar  articles, 
shall  be  dutiable  at  the  rate  herein  provided,  with  a  surtax 
of  one  hundred  per  centum. 

(c)  Tinned,  temcplate,  and  tin  plate,  one  hundred  kilos.,  one 
dollar  and  twenty  cents. 

30.  Wrouglit  iron  or  steel,  in  pieces,  in  the  rough,  gross  weight: 

(a)  Neither  polished,  turned  nor  adjusted,  one  hundred  kilos., 
sixty-five  cents. 

(6)  Rough-turned  or  lathed,  but  neither  polished  nor  adjusted, 

one  hundred  kilos.,  one  dollar. 

31.  Wrought  iron  or  steel,  in  pieces,  finished,  gross  weight : 

(a)  Wheels  weighing  each  more  than  one  hundred  kilos.,  axles, 
•    springs,    brake-shoes,    drawbars,    brake-beams,    bumpers, 

couplings,  lubricating  boxes,  and  similar  articles  for  rail- 
ways and  tramways,  one  hundred  kilos.,  forty-five  cents. 

(b)  Wheels  weighing  each  one  hundred  kilos.,  or  less,  axles  and 

springs  for  vehicles,  not  otherwise  provided  for,  one  hun- 
dred kilos.,  one  dollar  and  five  cents. 

32.  Wrought  iron  or  steel  in  large  pieces,  composed  of  bars,  beams,  or  sheets, 

for  structural  purposes,  perforated  or  cut  to  measure,  fastened 
together  or  not,  gross  weight,  one  hundred  kilos.,  one  dollar  and 
twenty-five  cents. 

33.  Wrought  iron  or  steel  pipes,  gross  weight : 

(a)  Plain,  painted,  tarred,  or  galvanized,  one  hundred  kilos.,  one 

dollar  and  ten  cents. 
7  F.  S.  A.— 39 
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(b)  Other  (except  those  coated  or  covered  with  gold  or  silver), 
one  hundred  kilos.,  one  dollar  and  fifty  cents. 

34.  Wrought  iron  or  steel  wire : 

(a)  More  than  one  millimeter  in  diameter^  plain,  galvanized,  or 

coppered,  wire  cables  and  ropes,  and  barbed  wire,  ten  per 
centum  ad  valorem. 

(b)  One  millimeter  or  less  in  diameter,  plain,  galvanized,  or  cop- 

pered, and  wire  netting,  fifteen  per  centum  ad  valorem. 

(c)  Other,  including  those  covered  with  textiles,  twenty-five  per 

centum  ad  valorem. 

(d)  Gauze,  cloths,  and  screenings,  in  the  piece,  twenty  per  centum 

ad  valorem. 

(e)  In  other  manufactures  (except  those  covered  or  coated  with 

gold  or  silver),  not  other\\ise  provided  for,  twenty-five  per 
centum  ad  valorem. 

35.  Wrought  iron  or  steel  chains,  in  the  ^ieee  or  otherwise   (except  in 

trinkets  or  jewelry) : 

(a)  Exceeding  five  millimeters  in  diameter,  ten  per  centum  ad 

valorem. 

(b)  Other,  plain,  painted,  or  galvanized,  fifteen  per  centum  ad 

valorem. 

(c)  The  same,  covered  or  coated  with  other  metals  (excey*^  gold 

or  silver),  twenty-five  per  centum  ad  valorem. 

36.  Anvils,  ten  per  centum  ad  valorem. 

37.  Nuts,  bolts,  rivets,  and  washers,  one  hundred  kilos.,  two  doUai-s. 

38.  Nails,  clasp  nails,  and  staples,  ten  per  centum  ad  valorem. 

39.  Screws,  tacks,  and  brads,  fifteen  per  centum  ad  valorem, 

40.  Saddlery  hardware  (except  chains  and  buckles),  plain,  or  covered  or 

coated  with  other  metals  or  materials  (except  gold  or  sil- 
ver), fifteen  per  centum  ad  valorem. 

41.  Buckles  (except  trinkets  or  ornaments,  or  covered  or  coated  with  gold 

or  silver),  fifteen  per  centum  ad  valorem. 

42.  Cutlery: 

(a)  Butchers',     shoemakers',     saddlers',     plumbers',     painters', 

pruning,  budding,  kitchen,  bread,  and  cheese  knives;  table 
knives  and  forks  with  handles  of  common  wood,  or  of  iron, 
japanned  or  not,  not  covered  or  coated  with  other  metals; 
common  scissors  or  shears,  plain,  glazed,  or  japanned ;  grass, 
garden,  hedge,  pruning,  and  sheep  shears ;  fishhooks ;  twenty 
per  centum  ad  valorem. 

(b)  Pocket  cutlery,  hunting  and  sheath  knives,  side  arms  (not 

fire)  and  parts  therefor,  razors,  and  other  cutlery,  includ- 
ing scissors  and  shears  not  otherwise  provided  for  (except 
those  covered  or  coated  with  gold  or  silver),  thirty  per  cen- 
tum ad  valorem. 

(c)  Sword  canes  and  similar  articles  and  weapons  with  concealed 

blades,  eighty  per  centum  ad  valorem. 
43   Firearms  of  all  kinds  and  detached  parts  therefor,  forty  per  centum 
ad  valorem. 
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44.  Manufactures  of  temeplate  or  tin  plate : 

(a)  In  articles  not  otherwise  provided  for,  plain,  painted,  var- 

nished, or  japanned,  fifteen  per  centum  ad  valorem. 

(b)  The  same,  including  vehicle  lamps,  covered,  coated,  or  com- 

bined with  other  metals  or  materials  (except  gold  or  silver), 
twenty  per  centum  ad  valorem. 

(c)  Vehicle  lamps,  covered  or  coated  to  any  extent  with  gold  or 

silver,  in  which  the  component  material  of  chief  value  is  tin. 
plate,  twenty-five  per  centum  ad  valorem. 

45.  Manufactures  not  otherwise  provided  for,  in  which  wrought  iron  or  steel 

is  the  component  material  of  chief  value : 

(a)  Plain,  painted,  varnished,  or  japanned,  or  covered  or  coated 

with  lead,  tin,  or  zinc,  fifteen  per  centum  ad  valorem. 

(b)  Other  (except  those  covered  or  coated  with  gold  or  silver), 

twenty  per  centum  ad  valorem. 

Geoup  4. —  Copper  and  alloys  thereof 

46.  Copper  or  alloys  thereof,  in  bars,  pipes,  and  sheets,  or  alloys  of  copper, 

in  lumps  and  ingots,  any  of  the  foregoing  except  of  Muntz  metal,  ten 
per  centum  ad  valorem. 

47.  Copper  and  alloys  thereof,  in  wire : 

(a)  Plain,  fifteen  per  centum  ad  valorem. 

(b)  Blanched,    gilt,    or    nickeled,    twenty-five   per    centum    ad 

valorem. 

(c)  Covered  with  textiles,  not  otherwise  provided  for,  or  with* 

insulating  materials,  cables  for  conducting  electricity  and 
trolley  wire,  ten  per  centum  ad  valorem. 

(d)  Covered  with  silk,  not  otherwise  provided  for,  twenty-five 

per  centum  ad  valorem. 

(e)  Gauze,  cloths,  and  screenings,  in  the  piece,  twenty  per  cen- 

tum ad  valorem. 

(f )  Manufactures  not  otherwise  provided  for,  in  which  wire  or 

copper  or  its  alloys  is  the  component  material  of  chief  value 
(except  when  covered  or  coated  with  gold  or  silver),  twenty- 
five  per  centum  ad  valorem. 

48.  Manufactures  not  otherwise  provided  for,  in  which  copper  or  alloys 

thereof  is  the  component  material  of  chief  value : 

(a)  Plain,   polished,   varnished,   painted,   tinned,    or   japanned, 

twenty  per  centum  ad  valorem. 

(b)  Other  (except  those  covered  or  coated  with  gold  or  silver), 

twenty-five  per  centum  ad  valorem. 

Group  5. —  Other  metals  and  alloys 

49.  Mercury,  gross  weight,  kilo.,  ten  cents. 

50.  Nickel,  aluminum,  and  alloys  thereof : 

(a)  In   bars,   sheets,   pipes,   and  wire,   fifteen  per   centum   ad 

valorem. 

(b)  In  articles  not  otherwise  provided  for,  twenty-five  per  cen- 

tum ad  valorem. 
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51.  Tin  and  alloys  thereof : 

(a)  In  bars,  sheets,  pipes,  and  wire,  in  thin  leaves  (tin  foil),  and 

alloys  in  lumps  or  ingots,  ten  per  centum  ad  valorem. 

(b)  In  articles  not  otherwise  provided  for  (except  those  covered 

or  coated  with  gold  or  silver),  twenty-one  per  centum  ad 
valorem. 

52.  Zinc,  lead,  and  metals  not  otherwise  provided  for,  and  alloys  thereof : 

(a)  In  bars,  sheets,  pipes,  wire,  and  type,  and  sanitary  traps  and 

other  plain  articles  bearing  evident  signs  of  being  for 
sanitary,  construction,  and  alloys  in  lumps  or  ingots,  ten 
per  centum  ad  valorem. 

(b)  In  plain  articles  not  otherwise  provided  for,  fifteen  per  cen- 

tum ad  valorem. 

(c)  In  articles  gilt,  nickeled,  or  otherwise  embellished   (except 

those  covered  or  coated  with  gold  or  silver),  twenty-five  per 
centum  ad  valorem.     [36  Stat.  L,  140-144,] 


Class  IV. —  Substances  employed  in  pharmacy,  and  chemical  indus- 
tries ;  DRUGS,  CHEMICALS,  PIGMENTS,  AND  VARNISHES 

Group  1. —  Simple  drugs 

53.  Oleaginous  seeds,  copra,  and  cocoanuts,  gross  weight: 

(a)  Crude,  one  hundred  kilos.,  eighty  cents. 

(b)  In  meal,  flour,  or  cakes,  not  otherwise  provided  for,  one  hun- 

dred kilos.,  one  dollar  and  fifty  cents. 

54.  Resins  and  o^ums : 

(a)  Colophony  (common  or  navy  resin),  Burgundy  and  similar 

pitch,  and  Stockholm  tar,  ten  per  centum  ad  valorem. 

(b)  Other,  when  not  in  the  form  of  a  pharmaceutical  product  or 

preparation,  twenty  per  centum  ad  valorem. 

55.  Drugs,  such  as  barks,  beans,  berries,  buds,  bulbs,  bulbous  roots,  fruits, 

flowers,  dried  fibers,  grains,  herbs,  leaves,  lichens,  mosses,  stems, 
seeds  aromatic  and  seeds  of  morbid  growth,  weeds,  woods,  and 
similar  vegetable  products,  crude,  neither  edible  nor  in  the  form  of 
a  pharmaceutical  product  or  preparation,  not  otherwise  provided  for, 
including  weight  of  immediate  containers,  one  hundred  kilos.,  three 
dollars. 

Provided,  That  no  article  classified  under  this  paragraph  shall 
pay  a  less  rate  of  duty  than  twenty-five  per  centum  ad  valorem. 

56.  Ginseng  root,  kilo.,  five  dollars. 

Provided,  That  no  article  classified  under  this  paragraph  shall 
pay  a  less  rate  of  duty  than  twenty-five  per  centum  ad  valorem. 
57  Animal  products  employed  in  medicine,  crude,  neither  edible  nor  in  the 
form  of  a  pharmaceutical  product  or  preparation,  not  otherwise 
provided  for,  including  weight  of  immediate  containers,  one  hundred 
kilos.,  four  dollars. 

Provided^  That  no  article  classified  under  this  paragraph  shaU 
pay  a  less  rate  of  duty  than  twenty-five  per  centum  ad  valorem. 
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GbOUP    2. —  PlOMKNTS,    PAINTS,    DY£S»    AND    VABNISHES 

58.  Mineral  pigments  of  common,  natural  occurrence   (including  ochers, 

haemitites,  barytes,  and  manganese),  substances  prepared  for  calci- 
mines and  whitewash,  any  of  the  foregoing  when  dry,  ten  per 
eentum  ad  valorem. 

Any  substance  otherwise  subject  to  classification  under  this  para- 
graph shall,  when  imported  in  the  form  of  a  liquid  or  paste,  be 
dutiable  under  clause  (d)  of  paragraph  fifty-nine. 

59.  Pigments  and  paints  not  otherwise  provided  for : 

(a)  White  or  red  lead,  dry,  fifteen  per  centum  ad  valorem. 

(b)  The  same,  in  liquid  or  paste,  putty  of  all  kinds^  bituminous 

paints  made  from  mineral  pitch  or  coal  tar  (not  aniline 
dyes),  twenty  per  centum  ad  valorem 

(c)  Pigments  not  otherwise  provided  for,  dry,  twenty  per  cen- 

tum ad  valorem. 

(d)  The  same,  in  liquid  or  paste,  twenty-five  per  centum  ad 

valorem. 

60.  Varnishes  and  wood  fillers  of  all  kinds,  fifteen  per  centum  ad  valorem. 

61.  Spirits  of  turpentine,  ten  per  centum  ad  valorem. 

62.  Inks: 

(a)  Printing  and  lithographic,  in  any  form,  fifteen  per  centum  ad 

valorem. 

(b)  Other,  in  any  form,  twenty-five  per  centum  ad  valorem. 

63.  Pencils  of  paper  or  wood,  filled  with  lead  or  other  materials,  pencils  of 

lead,  and  charcoal  and  other  crayons  not  otherwise  provided  for, 
fifteen  per  centum  ad  valorem. 

64.  Dyes,  dyestuflfs,  tan  bark  and  tanning  extracts,  not  otherwise  pro- 

vided for : 

(a)  Woods,  barks,  roots,  and  similar  natural  products,  for  dyeing 

or  tanning,  ten  per  centum  ad  valorem. 

(b)  Extracts  from  the  same,  for  dyeing  or  tanning,  and  cutch  in 

any  form,  fifteen  per  centum  ad  valorem. 

(c)  Cochineal,  indigo  (natural  or  s3Tithetic),' colors  derived  from 

coal,  and  chemical  dye  colors  not  otherwise  provided  for, 
thirty  per  centum  ad  valorem. 

65.  Graphite  and  manufactures  of  the  same   (except  axle  grease),  and 

polishing,  dressing,  cleansing,  and  preserving  preparations^  for 
shoes  and  leather,  twenty-five  per  centum  ad  valorem. 

Group  3. —  Chemical  and  pharmaceutical  products 

66.  Sulphur,  gross  weight,  one  hundred  kilos.,  fifty  cents. 

67.  Bromine,    boron,    iodine,    and   phosphorus,    twenty    per  centum    ad 

valorem. 

68.  Inorganic  acids: 

(a)  Hydrochloric,  boric,  nitric  and  sulphuric,  and  mixtures  of 

two  or  more  of  the  same,  gross  weight,  one  hundred  kilos., 
thirty-five  cents. 

(b)  Carbon  dioxide  (liquid  carbonic  acid),  and  sulphur  dioxide, 

twenty  per  centum  ad  valorem. 
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(c)  Not   otherwise   provided   for,    twenty-five   per   centum   ad 
valorem. 

69.  Organic  acids,  not  otherwise  provided  for : 

(a)  Carbolic,  ten  per  centum  ad  valorem. 

(b)  Other,  twenty-five  per  centum  ad  valorem. 

70.  Oxides  and  hydroxides  of  potassium,  sodium,  barium  and  other  caustic 

alkalies,  not  otherwise  provided  for,  and  soda  ash,  gross  weight,  one 
hundred  kilos.,  fifty  cents. 

71.  Aqua    ammonia,   and   anhydrous    ammonia,    fifteen   per   centum   ad 

valorem. 

72.  Inorganic  salts : 

(a)  Sulphates  of  ammonium  and  potassium,  chloride  of  potas- 

sium, phosphates  and  superphosphates  of  lime,  nitrates  of 
potassium  and  sodium,  and  other  chemical  and  artificial 
fertilizers,  five  per  centum  ad  valorem. 

(b)  Calcium  hypochlorite  (chloride  of  lime),  ten  per  centum  ad 

valorem, 
(e)  Common  salt  and  salts  not  otherwise  provided  for,  twenty- 
five  per  centum  ad  valorem. 

73.  Organic  salts  not  otherwise  provided  for,  twenty-five  per  centum  ad 

valorem. 

Provided,  That  no  acids  or  double  salts  shall  be  dutiable  under 
this  paragraph. 

74.  Mixtures  of  denaturants,  formalin,  and  potassium  bitartrate  (cream  of 

tartar,  argols,  wine  lees),  ten  per  centum  ad  valorem. 

75.  Chemical  products,  compounds  and  elements,  not  otherwise  provided 

for,  twenty-five  per  centum  ad  valorem. 

76.  Alkaloids  and  their  salts  (except  those  of  opium  or  of  cinchona  bark), 

and  salts  of  gold,  silver  and  platinum,  thirty-five  per  centum  ad 
valorem. 

77.  Opium  in  any  form,  and  preparations  thereof,  for  medicinal  purposes, 

not  otherwise  provided  for,  subject  to  the  provisions  of  section  three 
of  this  Act,  thirty-five  per  centum  ad  valorem. 

78.  Proprietary  and  patent  medicinal  mixtures  and  compounds;  Chinese 

and  similar  medicines : 

(a)  Without  alcohol,  or  containing  not  to  exceed  fourteen  per 

centum  of  alcohol,  fifty  per  centum  ad  valorem. 

(b)  Containing    more    than    fourteen    per   centum   of    alcohol, 

seventy-five  per  centum  ad  valorem. 

79.  Pharmaceutical  products,  medicinal  preparations,  plasters  and  poul- 

tices, and  capsules  empty,  any  of  the  foregoing  not  otherwise  pro- 
vided for,  thirty  per  centum  ad  valorem. 

80.  Aseptic  and  antiseptic  surgical  dressings  (including  absorbent  cotton, 

medicated  or  not),  catgut,  silk,  and  similar  ligatures  for  use  in 
surgery  or  dentistry,  fifteen  per  centum  ad  valorem. 

Group  4. —  On^,  fats,  waxes,  and  derivatives  thereof 

81.  Fixed  vegetable  oils,  solid  or  liquid : 

(a)   In  receptacles  weig^hing  each  (contents  included)  more  than 
two  kilos.,  fifteen  per  centum  ad  valorem. 
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(b)  In  other  receptacles,  proprietary  or  not  (except  when  com- 
pounded with  other  substances,  or  in  capsules),  twenty-five 
per  centum  ad  valorem. 

82.  Animal  oils  and  fats,  not  otherwise  provided  for : 

(a)  Crude,  ten  per  centum  ad  valorem. 

(b)  Refined,  in  receptacles  weighing  each    (contents  included) 

more  than  two  kilos.,  fifteen  per  centum  ad  valorem. 

(c)  The  same,  in  other  receptacles,  proprietary  or  not   (except 

when  compounded  with  other  substances,  or  in  capsules), 
twenty-five  per  centum  ad  valorem. 

83.  Mineral,  vegetable,  and  animal  wax : 

(a)  Crude,  ten  per  centum  ad  valorem. 

(b)  In  candles,  twenty  per  centum  ad  valorem. 

(c)  In  manufactures  not  otherwise  provided  for,  thirty  per  cen- 

tum ad  valorem. 

84.  Soaps,  soap  powders,  and  similar  cleansing  and  scouring  preparations 

or  compositions,  any  of  the  foregoing  not  otherwise  provided  for, 
fifteen  per  centum  ad  valorem. 

85.  Essential   oils,   perfumery   and   products   used  in   the   manufacture 

thereof,  and  toilet  preparations : 

(a)  Essential   oils,   natural   or   artificial,   fifty  per  centum  ad 

valorem. 

(b)  Perfumery  and  products  used  in  the  manufacture  thereof, 

toilet  preparations  (including  powders,  oils,  cosmetics,  hair 
dyes,  tooth  soaps  and  tooth  powders,  grease  paints,  and 
similar  articles  for  toilet  purposes),  any  of  the  foregoing 
not  otherwise  provided  for,  incense,  and  joss  sticks,  forty 
per  centum  ad  valorem. 

Group  5. —  Vabious 

86.  Bone  char,  suitable  for  use  in  decolorizing  sugar,  ten  per  centum  ad 

valorem. 

87.  Starch,  fecula,  and  dextrin,  any  of  the  foregoing  for  industrial  pur- 

poses, gross  weight,  one  hundred  kilos.,  two  dollars. 

88.  Glues,  albumens,  gelatins,  isinglass,  and  manufactures  of  any  of  the 

foregoing,  twenty-five  per  centum  ad  valorem. 
89k  Explosives: 

(a)  Dynamite,  giant  and  blasting  powder^  and  similar  explosives, 

miners'  fuses  and  caps,  and  explosive  signals,  ten  per  cen- 
tum ad  valorem. 

(b)  Other,  cartridges,  fixed  ammunition,  primers  and  percussion 

caps,  for  firearms,  fire  works,  thirty  per  centum  ad  valorem. 

(c)  Fire  crackers  and  toy  torpedoes,  including  weight  of  imme- 

diate containers,  kilo.,  twenty  cents. 
90.  Matches  and  match  sticks  of  all  kinds,  including  weight  of  immediate 
containers,  kilo.,  twenty  cents.   [36  Stat,  L,  144-147 J\ 
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Glass  V. —  Cotton  and  manufactures  thereof 
Group  1. —  Cotton  waste 

91.  Cotton  waste,  ten  per  centum  ad  valorem. 

Group  2. —  Yarns,  threads,  and  cordage 

92.  Yarns,  not  otherwise  provided  for,  in  hanks,  cops,  or  bobbins,  fifteen  per 

centum  ad  valorem. 

93.  Yarns  or  threads  for  sewing,  crocheting,  darning,  or  embroidering,  and 

mercerized  yams  or  threads,  twenty-five  per  centum  ad  valorem. 

94.  Threads  or  twines  for  sewing  sails  and  sacks ;  rope  and  cordage,  fishing 

nets,  and  wicks  for  making  candles  and  matches,  twenty  "per  centum 
ad  valorem. 

95.  Hammocks,  tennis  nets,  and  manufactures  of  netting  not  otherwise  pro- 

vided for,  forty  per  centum  ad  valorem. 

96.  Felts,  batting,  and  mops  and  swabs  of  cotton  yams,  fifteen  per  centum 

ad  valorem. 

Group  3. —  Textiles 

When  textiles,  included  in  this  group,  contain  an  admixture  of  materials, 
are  broched,  embroidered,  trimmed,  or  made-up,  they  shall  be  subject  to 
the  corresponding  surtaxes  prescribed  in  General  Bules  Two  to  Eleven, 
inclusive. 

Textiles  woven  with  a  colored  yarn  on  the  selvage,  or  with  a  colored  sel- 
vage stripe  not  exceeding  ten  millimeters  in  width,  shall  not  be  considered 
as  manufactured  with  dyed  yarns. 

97.  Textiles,  plain  and  without  figures,  napped  or  not,  weighing  eight 

kilos,  or  more  per  one  hundred  square  meters,  having : 

(a)  Up  to  eighteen  threads,  kilo.,  ten  cents. 

(b)  From  nineteen  to  thirty-one  threads,  kilo.,  fourteen  cents. 

(c)  From  thirty-two  to  thirty-eight  threads,  kilo.,  twenty  cents. 

(d)  From  thirty-nine   to   forty-four   threads,    kilo.,    twenty-six 

cents. 

(e)  Forty-five  threads  or  more,  kilo.,  thirty-two  cents. 

Provided,  That  atiy  textile  classified  under  this  para- 
graph, stamped,  printed,  or  manufactured  with  dyed  yams, 
shall  be  dutiable  as  such,  with  a  surtax  of  thirty  per  cen- 
tum ;  and 

Provided  further,  That  no  embroidered  textile  classified 
under  this  paragraph  shall  pay  a  less  rate  of  duty  than 
twenty-five  per  centum  ad  valorem,  and  any  embroidered 
textile  so  classified  shall  be  subject  to  all  of  the  surtaxes 
applicable  thereto  under  this  Act,  computed  upon  the.  ascer- 
tained amount  of  duty,  whether  the  rate  found  applicable 
shall  be  specific  or  ad  valorem. 

98.  The  same,  weighing  less  than  eight  kilos,  per  one  hundred  square  meters, 

having : 

(a)  Up  to  eighteen  threads,  kilo.,  eighteen  cents. 

(b)  From  nineteen  to  thirty-one  threads,  kilo.,  twenty-seven  cents. 

(c)  From  thirty-two   to   thirty-eight  threads,   kilo.,   thirty-four 

cents. 
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(d)  Prom  thirty-nine  to  forty-four  threads,  kilo.,  forty  cents, 
(e).  Forty-five  threads  or  more,  kilo.,  fifty  cents. 

Provided,  That  any  textile  classified  under  this  para- 
graph, stamped,  printed,  or  manufactured  with  dyed  yams, 
shall  be  dutiable  as  such,  with  a  surtax  of  forty  per  centum ; 
and 

Provided  further,  That  no  embroidered  textile  classified 
under  this  paragraph  shall  pay  a  less  rate  of  duty  than 
twenty-five  per  centum  ad  valorem,  and  any  embroidered 
textile  so  classified  shall  be  subject  to  all  of  the  surtaxes 
applicable  thereto  under  this  Act,  computed  upon  the  ascer- 
\  tained  amount  of  duty,  whether  the  rate  found  applicable 
shall  be  specific  or  ad  valorem. 

99.  Textiles,  twilled  or  figured  in  the  loom,  napped  or  not,  weighing  ten 

kilos,  or  more  per  one  hundred  square  meters,  having : 

(a)  Up  to  eighteen  threads,  kilo.,  fourteen  cents. 

(b)  From  nineteen  to  thirty-one  threads,  kilo.,  eighteen  cents. 

(c)  From  thirty-two  to  thirty-eight  threads,  kilo.,  twenty-four 

cents. 

(d)  Thirty-nine  to  forty-four  threads,  kilo.,  thirty  cents. 

(e)  Forty-five  threads  or  more,  kilo.,  thirty-four  cents. 

Provided,  That  any  textile  classified  under  this  para- 
graph, stamped,  printed,  or  manufactured  with  dyed  yams, 
shall  be  dutiable  as  such,  with  a  surtax  of  thirty  per  cen- 
tum; and 

Provided  further.  That  no  embroidered  textile  classified 
under  this  paragraph  shall  pay  a  less  rate  of  duty  than 
twenty-five  per  centum  ad  valorem,  and  any  embroidered 
textile  so  classified  shall  be  subject  to  all  of  the  surtaxes 
applicable  thereto  under  this  Act,  computed  upon  the  ascer- 
tained amount  of  duty,  whether  the  rate  found  applicable 
shall  be  specific  or  ad  valorem. 

100.  The  same,  weighing  less  than  ten  kilos.,  per  one  hundred  square  meters, 

having : 

(a)  Up  to  eighteen  threads,  kilos.,  twenty-four  cents. 

(b)  From  nineteen  to  thirty-one  threads,  kilo.,  thirty-two  cents. 

(c)  From  thirty-two  to  thirty-eight  threads,  kilo.,  forty-two  cents. 

(d)  From  thirty-nine  to  forty-four  threads,  kilo.,  fifty-two  cents. 

(e)  Forty-five  threads  or  more,  kilo.,  sixty  cents. 

Provided,  That  any  textile  classified  under  this  para- 
graph, stamped,  printed,  or  manufactured  with  dyed  yams, 
shall  be  dutiable  as  such,  with  a  surtax  of  forty  per  centum ; 
and 

Provided  further,  That  no  embroidered  textile  classified 
under  this  paragraph  shall  pay  a  less  rate  of  duty  than 
twenty-five  per  centum  ad  valorem,  and  any  embroidered 
textile  so  classified  shall  be  subject  to  all  of  the  surtaxes 
applicable  thereto  under  this  Act,  computed  upon  the  ascer- 
tained amount  of  duty,  whether  the  rate  found  applicable 
shall  be  specific  or  ad  valorem. 
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101.  Piques  of  all  kinds,  kilo.,  thirty-eight  cents. 

Provided,  That  no  article  classified  under  this  paragraph  shall  pay 
a  less  rate  of  duty  than  thirty  per  centum  ad  valorem. 

102.  Cotton  blankets : 

(a)  Stamped,  printed,  or  manufactured  with  dyed  yams,  in  the 

piece,  kilo.,  thirteen  cents ; 

(b)  Other,  in  the  piece,  kilo.,  ten  cents. 

Provided,  That  all  cotton  blankets,  single  or  in  pairs, 
hemmed,  or  bound,  or  not,  shall  be  dutiable  under  this 
paragraph,  with  a  surtax  of  thirty  per  centum. 

103.  Plushes,  velvets,  velveteens,  and  other  pile  fabrics  (except  in  towels 

and  bathrobes)  subject  to  the  provisions  of  Rule  Six,  kilo.,  fifty  cents. 

104.  Bathrobes  and  towels  manufactured  of  pile  fabrics,  twenty-five  per 

centum  ad  valorem. 

105.  Knitted  goods,  subject  to  the  provisions  of  Rule  Six : 

(a)  In  the  piece,  twenty  per  centum  ad  valorem. 

(b)  In  jerseys,  undershirts,  drawers,  st6ckings,  or  socks,  twenty- 

five  per  centum  ad  valorem. 

(c)  In  other  articles,  thirty-five  per  centum  ad  valorem. 

Provided,  That  any  article  classified  under  this  para- 
graph, embroidered,  shall  be  dutiable  as  such,  with  a  surtax 
of  thirty  per  centum,  computed  upon  the  ascertained 
amount  of  duty  under  the  corresponding  clause  thereof. 

106.  Tulles,  subject  to  the  provisions  of  Rule  Six,  plain  or  figured  or 

embroidered  on  the  loom,  kilo.,  fifty-six  cents : 

Provided,  That  no  article  classified  under  this  paragraph  shall  pay 
a  less  rate  of  duty  than  thirty  per  centum  ad  valorem ;  and 

Provided  further,  That  any  of  the  same  embroidered  or  figured 
after  weaving,  out  of  the  loom,  shall  be  dutiable  according  to  the 
respective  clause,  with  a  surtax  of  sixty  per  centum;  and 

Provided  further.  That  if  the  embroidery  consists  of  metal  threads 
the  surtax  shall  be  eighty  per  centum ;  and 

Provided  further.  That  these  surtaxes  shall  be  computed  upon  the 
ascertained  amount  of  duty,  whether  the  rate  found  applicable  be 
specific  or  ad  valorem. 

107.  Laces  and  blondes,  subject  to  the  provisions  of  Rule  Six : 

(a)  Lace  curtains,  bedspreads,  pillow  shams,  and  bed  sets,  un- 

hemmed,  hemmed,  or  bound,  made  on  the  Nottingham  lace- 
curtain  or  warp  machines,  kilo.,  fifty  cents. 

(b)  Other,  sixty  per  centum  ad  valorem. 

108.  Carpeting,  thirty  per  centum  ad  valorem. 

109.  Textiles  called  tapestries : 

(a)  In  the  piece,  kilo.,  twenty  cents. 

(b)  In  made-up  articles,  kilo.,  thirty  cents. 

Provided,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  forty  per  centum  ad 
valorem. 

110.  Wicks  for  lamps,  including  wciprht  of  immediate  containers,  kilo., 

fifteen  cents. 
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111.  Triminings,  nbbons,  braids,  tape,  and  galloons,  including  weight  of 

immediate  containers  (see  Enle  Seven)  r 

(a)  Tape,  boot  straps,  kilo.,  twenty  cents. 

(b)  Other,  kilo.,  fifty  cents. 

-Provided,  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  thirty  per 
centum  ad  valorem. 

112.  Shoe  and  corset  laces,  including  weight  of  immediate  containers,  kilo., 

thirty-five  cents. 

113.  Cinches,  saddle  girths,  reins,  halters,  and  bridles,  twenty-five  per 

centum  ad  valorem. 

114.  Ribbons  or  bands  for  the  manufacture  of  any  of  the  articles  enumer- 

ated in  paragraph  one  hundred  and  thirteen,  fifteen  per  centum  ad 
valorem. 

115.  Waterproof  or  caoutchouc  stuffs  in  combination  with  cotton  textiles, 

and  cotton  elastic  textiles  manufactured  with  threads  of  gum  elastic 
and  manufactures  thereof,  twenty -five  per  centum  ad  valorem. 

116.  Maufactures  of  cotton,  not  otherwise  provided  for,  twenty-five  per 

centum  ad  valorem.     [36  Stat,  L.  147-150.] 

Class  VI. —  Manufactures  op  hemp,  flax,  aloe,  jute,  and  vegetable 

fibers,  not  otherwise  provided  for 

Group  1. — ^Yarns,  threads,  and  cordage 

117.  Yarns,  not  otherwise  provided  for,  fifteen  per  centum  ad  valorem. 

118.  Threads,  twines,  ropes,  cordage,  and  manufactures  thereof: 

(a)  Twines,  rope-yams,  ropes,   and  cordage,   exceeding  fifteen 

grams  in  weight  per  each  ten  meters,  fishing  nets,  twenty 
per  centum  ad  valorem. 

(b)  Threads,  twines,  cords,  and  yarns,  twisted,  weighing  more 

than  fiv^  and  not  exceeding  fifteen  grams  per  each  ten 
meters,  twenty-five  per  centum  ad  valorem. 

(c)  The  same,  weighing  five  or  less  grams  per  each  ten  meters, 

thirty  per  centum  ad  valorem. 

(d)  Hammocks,   tennis  nets,  and  manufactures  of  netting  not 

otherwise  provided  for,  forty  per  centum  ad  valorem. 

119.  Gunny  sacks,  each,  two  cents. 

Group  2. —  Textiles 

When  textiles  included  in  this  group  contain  an  admixture  of  materials, 
are  embroidered,  trimmed,  or  made  up,  they  shall  be  subject  to  the  corre- 
sponding surtax  prescribed  in  General  Kules  Two  to  Eleven,  inclusive. 

Textiles  woven  with  a  colored  yam  on  the  selvage,  or  with  a  colored  sel- 
vage stripe  not  exceeding  ten  millimeters  in  width,  shall  not  be  considered 
as  manufactured  with  dyed  yams. 

120.  Textiles  of  hemp,  flax,  aloe,  jute,  and  vegetable  fibers,  not  otherwise 

provided  for,  plain,  twilled,  or  damasked,  weighing  thirty-five  kilos, 
or  more  per  one  himdred  square  meters  having  — 

(a)  Up  to  ten  threads,  used  for  bagging  and  baling,  weighing 

forty-five  kilos,  or  more  per  one  hundred  square  meters, 

kilo.,  one  cent. 
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(b)  The  same,  weighing  from  thirty-five  to  forty-five  kilos,  per 

one  hundred  square  meters,  kilo.,  two  cents. 

(c)  Up  to  ten  threads,  for  other  purposes,  kilo.,  seven  cents. 

(d)  From  eleven  to  eighteen  threads,  kilo.,  ten  cents. 

(e)  Nineteen  threads  or  more,  kilo.,  fifteen  cents. 

Provided,  That  any  textile  classified  under  this  para- 
graph, bleached,  half  bleached,  stamped,  or  printed,  shall 
be  dutiable  as  such,  with  a  surtax  of  fifteen  per  centum; 
and 

Provided  further^  That  any  textile  classified  under  this 
paragraph,  manufactured  with  dyed  yams,  shall  be  dutiable 
as  such,  with  a  surtax  of  twenty-five  per  centum. 

121.  The  same,  weighing  from  twenty  to  thirty-five  kilos,  per  one  hundred 

square  meters,  having  — 

(a)  Up  to  ten  threads,  used  for  bagging  and  baling,  kilo.,  two 

cents. 

(b)  Up  to  ten  threads,  for  other  purposes,  kilo.,  nine  cents. 

(c)  Prom  eleven  to  eighteen  threads,  kilo.,  fourteen  cents. 

(d)  From  nineteen  to  twenty-four  threads,  kilo.,  eighteen  cents. 

(e)  Prom  twenty-five  to  thirty  threads,  kilo.,  twenty-two  cents. 

(f )  From  thirty-one  to  thirty-eight  threads,  kilo.,  thirty  cents. 

(g)  Thirty-nine  threads  or  more,  kilo.,  forty  cents. 

Provided,  That  any  textile  classified  under  this  para- 
graph, bleached,  half  bleached,  stamped,  or  printed,  shall 
be  dutiable  as  such,  with  a  surtax  of  twenty-five  per  cen- 
tum; and 

Provided  further,  That  any  textile  classified  under  this 
paragraph,  manufactured  with  dyed  yams,  shall  be  duti- 
able as  such,  with  a  surtax  of  forty  per  centum. 

122.  The  same,  weighing  from  ten  to  twenty  kilos,  per  one  hundred  square 

meters,  having  — 

(a)  Up  to  eighteen  threads,  kilo.,  twelve  cents. 

(b)  Ftom  nineteen  to  twenty-four  threads,  kilo.,  twenty  cents. 

(c)  From  twenty-five  to  thirty  threads,  kilo.,  twenty-eight  cents. 

(d)  From  thirty-one  to  thirty-eight  threads,  kilo.,  thirty-six  cents. 

(e)  Thirty-nine  threads  or  more,  kilo.,  fifty-six  cents. 

Provided,  That  any  textile  classified  under  this  para- 
graph, bleached,  half  bleached,  stamped,  or  printed,  shall  be 
dutiable  as  such,  with  a  surtax  of  thirty  per  centum;  and 

Provided  further,  That  any  textile  classified  under  this 
paragraph,  manufactured  with  dyed  yarns,  shall  be  duti- 
able as  such,  with  a  surtax  of  fifty  per  centum ;  and 

Provided  further.  That  no  article  classified  under  this 
paragraph  shall  pay  a  less  rate  of  duty  than  twenty  per 
centum  ad  valorem. 

123.  The  same,  weighing  less  than  ten  kilos,  per  one  hundred  square  meters, 

having  — 

(a)  Up  to  twelve  threads,  kilo.,  eighteen  cents. 

(b)  From  thirteen  to  twenty-two  threads,  kilo.,  thirty-two  cents. 

(c)  From  twenty-three  to  thirty  threads,  kilo.,  forty-five  cents. 
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(d)  From  thirty-one  to  thirty-eight  threads,  kilo.,  fifty-six  cents. 

(e)  Thirty-nine  threads  or  move,  kilo.,  ninety  cents. 

Provided,  That  any  textile  classified  under  this  para- 
graph, bleached,  half  bleached,  stamped,  or  printed,  shall 
be  dutiable  as  such,  with  a  surtax  of  thirty  per  centum ;  and 
Provided  further.  That  any  textile  classified  under  this 
paragraph,  manufactured  with  dyed  yarns,  shall  be  duti- 
able as  such,  with  a  surtax  of  fifty  per  centum ;  and 

Provided  f-urther,  That  no  article  classified  .under  this 
paragraph  shall  pay  a  less  rate  of  duty  than  twenty  per 
centum  ad  valorem. 
124.  Plushes,  velvets,  velveteens,  and  other  pile  fabrics,  subject  to  the  pro- 
visions of  Rule  Six,  thirty  per  centum  ad  valorem. 
126.  Knitted  goods,  subject  to  the  provisions  of  Bule  Six : 

(a)  In  the  piece,  or  made  up  into  jerseys,  undershirts,  drawers, 

stockings,  or  socks,  thirty  per  centum  ad  valorem* 

(b)  In  other  articles,  forty  per  centum  ad  valorem. 

126.  Tulles  and  laces,  subject  to  the  provisions  of  Rule  Six,  sixty  per  cen- 

tum ad  valorem. 

127.  Carpeting,  thirty-five  per  centum  ad  valorem. 

128.  Tapestries,  kilo.,  forty  cents. 

Provided,  That  no  article  classified  under  this  paragraph  shall  pay 
a  less  rate  of  duty  than  fifty  per  centum  ad  valorem. 

129.  Trimmings,  ribbons,  braid,  tape,  and  galloons,  including  weight  of 

immediate  containers,  subject  to  the  provisions  of  Rule  Seven : 

(a)  Tape,  boot  straps,  kilo.,  thirty  cents. 

(b)  Other,  kilo.,  sixty  cents. 

Provided,  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  thirty-five 
per  centum  ad  valorem. 

130.  Shoe  and  corset  laces,  including  weight  of  immediate  containers,  kilo., 

forty  cents. 

131.  Cinches,  saddle  girth,  reins,  halters,  and  bridles,  thirty-five  per  centum 

ad  valorem. 

132.  Ribbons  or  bands  for  the  manufacture  of  any  of  the  articles  enumer- 

ated in  paragraph  one  hundred  and  thirty-one,  twenty  per  centum 
ad  valorem. 

133.  Waterproof  or  caoutchouc  stuffs  in  combination  with  textiles  of  vege- 

table fibers  (other  than  cotton),  elastic  textiles  or  any  of  the  same 
manufactured    with    threads    of    gum   elastic,    and   manufactures 
thereof,  thirty  per  centum  ad  valorem. 
^34.  Manufactures  of  vegetable  fibers,  not  otherwise  provided  for,  thirty 
per  centum  ad  valorem.     [36  Stat.  L,  150'-152.] 

Class  VII. —  Wool,  bristles,  hadi,  and  manufactures  thbbbof 

Group  1. —  Unmanufactured 

135.  Wool,  not  otherwise  provided  for  — 

(a)  Combed,  prepared  for  yarns,  wool  waste,  ten  per  centum  ad 

valorem. 

(b)  Combed,  and  carded  or  dyed,  fifteen  per  centum  ad  valorem. 
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Group  2. —  Tarnb 

136.  Yarns,  thirty  per  centum  ad  valorem. 

Group  3. —  Manupacturbs 

137.  Bristles,  animal  hair,  and  manufactures  thereof,  not  otherwise  pro- 

vided for,  thirty  per  centum  ad  valorem. 

138.  Human  hair,  made  up  into  articles  or  not,  fifty  per  centum  ad  valorem. 

139.  Knitted  goods,  subject  to  the  provisions  of  Rule  Six : 

(a)  In  the  piece,  thirty  per  centutti  ad  valorem. 

(b)  In  jerseys,  undershirts,  drawers,  stockings,  or  socks,  thirty- 

five  per  centum  ad  valorem. 

(c)  In  other  articles,  forty  per  centum  ad  valorem. 

140.  Textiles  of  wool,  in  the  piece,  thirty-five  per  centum  ad  valorem. 

141.  Manufactures  of  wool,  not  otherwise  provided  for,  forty  per  centum 

ad  valorem.     [36  Stat.  L,  153,] 

Class  VIII. —  Silk  and  manufactures  thereof 

Group  1. —  Raw  and  spun   . 

142.  Raw  silk  and  silk  waste,  twenty-five  per  centum  ad  valorem. 

143.  Spun  silks,  not  twisted,  including  weight  of  immediate  containers, 

kilo.,  one  dollar  and  fifty  cents. 

144.  Floss  and  twisted  silks,  thirty-five  per  centum  ad  valorem. 

Group  2. —  Textiles 

145.  Silk,  in  the  piece,  forty  per  centum  ad  valorem. 

146.  Manufactures  in  which  silk,  artificial  silk,  or  imitation  silk  is  the  com- 

ponent material  of  chief  value,  not  otherwise  provided  for,  fifty  per 
centum  ad  valorem.     [36  Stat.  L.  153.] 

Class  IX. —  Paper  and  manufactures  thereof 

147.  Printing  paper,  white  or  colored,  suitable  for  books  or  newspapers, 

not  printed  or  otherwise  elaborated,  and  sand,  glass,  emery,  car- 
borundum, and  similar  papers,  and  sheathing  and.  roofing  paper, 
ten  per  centum  ad  valorem. 

148.  Paper,  pasteboard,  cardboard,  bristol  board,  strawboard,  and  pulp 

board,  white  or  colored,  not  otherwise  provided  for : 

(a)  Not  printed  or  otherwise  elaborated,  and  writing  paper,  plain, 

ruled,  or  padded,  but  not  printed,  fifteen  per  centum  ad 
valorem. 

(b)  The  same,  manufactured  into  articles,  including  confetti  and 

serpentine,  and  envelopes  of  all  kinds,  without  printing, 
twenty  per  centum  ad  valorem. 
149   Paper  of  all  kinds,  pasteboard,  cardboard,  bristol  board,  strawboard, 
and  pulp  board : 

(a)  Ruled,    printed,    engraved,    lithographed,    surface    coated, 

etched,  embossed,  or  otherwise  elaborated,  printed  or  litho- 
graphed music,  bound  or  in  sheets,  with  or  without  words, 
not  otherwise  provided  for,  twenty  per  centum  ad  valorem. 

(b)  The  same,  manufactured  into  articles,  not  otherwise  provided 

for,  twenty-five  per  centum  ad  valorem. 


PHILIPPINB  ISLANDS  1215 

150.  Cigarette  paper,  printed  or  not,  fifteen  per  centum  ad  valorem. 

151.  Blank  books,  ruled  or  unruled,  with  printing  or  not,  and  copying 

books,  twenty  per  centum  ad  valorem. 

152.  Printed  books,  bound  or  not,  not  otherwise  provided  for,  ten  per  cen- 

tum ad  valorem. 

153.  Books  and  albums  of  lithographs,  engravings,  etchings,  photographs, 

maps,  or  charts,  not  otherwise  provided  for,  and  painted  designs, 
pastels,  and  ink  drawings,  made  by  hand,  for  use  in  manufacturing 
and  in  the  industrial  arts  and  sciences,  thirty  per  centum  ad  valorem. 
Provided,  That  this  paragraph  shall  not  apply  to  works  of  art 
introduced  for  use  as  such,  even  when  imported  for  sale,  which  shall 
be  classified  under  paragraph  three  hundred  and  twenty-four. 

154.  Papier  mache,  carton  pierre,  indurated  pulp  or  fiber : 

(a)  Not  further  manufactured  than  in  sheets  or  blocks,  ten  per 

centum  ad  valorem. 

(b)  Further  manufacturer,  twenty  per  centum  ad  valorem.     [36 

Stat  L.  153.] 

CiiAss  X. —  Wood  and  other  materials,  and  manufactures  therbof 

Group  1. —  Wood 

155.  Common  wood,  including  cedar  of  all  kinds : 

(a)  In  logs  or  poles,  or  not  further  advanced  in  manufacture  than 

hewn  or  sawn  into  rough  boards  or  timber,  cubic  meter,  one 
dollar. 

(b)  Planed,  dovetailed,  or  cut  to  size,  including  shingles,  laths, 

and  fencing,  fifteen  per  centum  ad  valorem. 

156.  Pine  wood: 

(a)  •  In  logs  or  poles,  or  not  further  advanced  in  manufacture  than 

hewn  or  sawn  into  rough  boards  or  timber,  twenty  per 
centum  ad  valorem. 

(b)  Planed,  dovetailed,  or  cut  to  size,  twenty-five  per  centum  ad 

valorem. 

157.  Wood  shavings,  sawdust,  excelsior  (except  those  of  dye  and  scented 

woods) ,  ten  per  centum  ad  valorem. 

158.  Shooks,  staves,  headings,  hoops,  and  bungs,  ten  per  centum  ad  valorem. 

159.  Tuns,  pipes,  casks,  and  similar  receptacles,  whether  empty  or  in  use 

as  containers  of  merchandise  dutiable  by  weight  or  measure  (except 
in  those  cases  in  which  the  classification  of  such  containers  is  other- 
wise specifically  provided  for) : 

(a)  Suitable  for  use  as  containers  of  liquids,  twenty  per  centum 

ad  valorem. 

(b)  Other,  ten  per  centum  ad  valorem. 

Group  2. —  Manufactures  of  wood 

160.  Manufactures  of  common  wood,  not  otherwise  provided  for,  whether 

finished,  turned,  painted,  varnished,  or  not,  but  neither  inlaid, 
veneered,  carved,  nor  upholstered,  nor  covered  or  lined  with  stuffs  or 
leather,  and  Vienna  or  bent-wood  furniture,  twenty-five  per  centum 
ad  valorem. 
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161.  Manufactures  of  fine   wood,   not  otherwise   provided  for,   whether 

turned,  painted,  varnished,  or  polished,  or  upholstered,  covered,  or 
lined  with  stuffs  (except  silk  or  leather),  or  not,  and  manufactures 
of  common  wood,  not  otherwise  provided  for,  veneered  with  other 
wood,  or  upholstered,  covered,  or  lined  with  stuffs  (except  silk  or 
leather),  thirty  per  centum  ad  valorem. 

162.  Manufactures  of  common  or  fine  wood,  not  otherwise  provided  for, 

gilt,  inlaid,  veneered  with  metal,  or  ornamented  with  metal  or  carv- 
ing, or  upholstered,  covered,  or  lined  with  silk  or  leather,  thirty-five 
per  centum  ad  valorem. 

163.  Barbers'  and  dentists'  chairs,  of  whatever  material,  twenty-five  per 

centum  ad  valorem. 

164.  Bowling  alleys,  billiard,  pool,  bagatelle  and  similar  tables,  including 

balls,  and  parts  and  appurtenances  of  any  of  the  foregoing,  of  what- 
ever material  (except  chalk  and  cloth)  forty  per  centum  ad  valorem. 

Group  3. —  Various 

165.  Charcoal,  firewood,  other  vegetable  fuels,  gross  weight,  one  hundred 

kilos.,  five  cents. 

166.  Cork: 

(a)  Bough  or  in  boards,  five  per  centum  ad  valorem. 

(b)  In  stoppers  for  receptacles,  fifteen  per  centum  ad  valorem. 

(c)  In  other  articles,  twenty-five  per  centum  ad  vjalorem. 

167.  Straw  for  manufacturing  purposes,  rushes,  vegetable  hair,  genista, 

osiers,  bamboo,  broomcom,  rattan,  reeds,  piths,  not  otherwise  pro- 
vided for : 

(a)  Crude,  or  not  further  advanced  in  manufacture  than  cut  into 

straight  lengths  suitable  for  sticks  for  umbrelLas,  parasols, 
sunshades,  whips,  fishing  rods,  or  walking  canes,  and  straw 
braids,  suitable  for  making  or  ornamenting  hats,  neither 
dyed,  colored,  stained  nor  artifically  bleached,  ten  per 
centum  ad  valorem. 

The  term  *  *  straw  ' '  as  used  in  this  clause  shall  be  under- 
stood to  mean  that  substance  in  its  natural  form  and  struc- 
ture, and  not  the  separated  fiber  thereof. 

(b)  Manufactured  into  furniture,   twenty-five  per   centum   ad 

valorem. 

(c)  Manufactured    into    articles    not    otherwise    provided    for, 

thirty-five  per  centum  ad  valorem. 

(d)  Rattan,  split  or  stripped,  bleached  or  not,  twenty  per  centum 

ad  valorem.     [36  Siat.  L.  154-156.] 

Class  XI.  Animals  and  animal  products,  and  wastes 
Group  1. —  Live  animals,  not  otherwise  provided  for 

168.  Stallions,  geldings,  mares,  mules,  asses,  each,  ten  dollars. 

Provided,  That  sucking  foals  following  their  dams  shall  be  free  of 
duty. 

169.  Bovine  animals : 

(a)  Bulls,  cows,  oxen,  each,  two  dollars. 

(b)  Sucking  calves,  each,  one  dollar. 
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170.  Swine,  per  head,  one  dollar. 

171.  Sticking  pigs,  each,  twenty-five  cents. 

172.  Animals,  fish,  reptiles,  insects,  not  otherwise  provided  for,  fifteen  per 

centum  ad  valorem. 

173.  Birds,  including  poultry,  each,  ten  cents. 

Group  2. —  HroEs,  skins,  leather  wares,  intestines,  and  wastes 

174.  Hides  and  skins,  tanned,  with  the  wool  or  hair  on,  and  fur  skins  with 

the  fur  on,  tanned  or  not,  twenty-five  per  centum  ad  valorem. 

175.  Hides  and  skins,  tanned,  without  the  wool  or  hair,  curried,  dyed,  or 

not: 

(a)  Cow,  and  hides  not  otherwise  provided  for,  split  or  not,  of  the 

classes  known  as  common  sole,  skirting,  harness,  or 
hydraulic  leather,  sheepskins  (basils),  and  boot  and  shoe 
findings  of  any  of  the  foregoing,  ten  per  centum  ad  valorem. 

(b)  The  same  of  other  classes,  and  calf,  goat,  kid,  lamb,  and  sim- 

ilar skins,  sheepskins  finished  in  imitation  of  any  of  the 
foregoing,  not  having  the  artificial  finishes  enumerated 
under  clause  (c)  of  this  paragraph,  cowhide  embossed  in 
imitation  of  pigskin,  and  boot  and  shoe  findings  of  any  of 
the  foregoing,  fifteen  per  centum  ad  valorem. 

(c)  Hides  and  skins,  not  otherwise  provided  for,  hides  and  skins 

enameled,  gilt,  bronzed,  bleached,  figured,  engraved,  or 
embossed  (except  as  provided  in  clause  (b)  of  this  para- 
graph), chamois,  vellum,  and  parchment  leathers,  and  boot 
and  shoe  findings  of  any  of  the  foregoing,  twenty-five  per 
centum  ad  valorem. 

176.  Gloves. 

(a)  Of  kid  skin,  forty  per  centum  ad  valorem. 

(b)  Other,  twenty-five  per  centum  ad  valorem. 

177.  Boots  and  shoes : 

(a)  Of  cowhide,  horsehide,  sheepskin,  and  canvas,  fifteen  per  cen- 

tum ad  valorem. 

(b)  Other,   and   slippers,   sandals  and  alpargatas,   of  whatever 

material  (except  silk),  twenty-five  per  centum  ad  valorem. 

(c)  'the  same,  of  silk,  fifty  per  centum  ad  valorem. 

178.  Saddlery  and  harness,  parts  therefor,  not  otherwise  provided  for : 

(a)  Draft  harness  and  parts  therefor,  twenty  per  centum   ad 

valorem. 

(b)  Other  harness,  saddlery,  and  harness  makers'  wares,  and  parts 

therefor,  manufactured  of  rawhide  not  otherwise  provided 
for,  and  whips  of  whatever  material,  twenty-five  per  centum 
ad  valorem. 

179.  Manufactures  of  leather,  not  otherwise  provided  for,  thirtv-five  per 

centum  ad  valorem. 

180.  Bladders,  integuments  and  intestines  of  animals,  fish  sounds,  not 

otherwise  provided  for: 

^a)  Not  further  advanced  in  manufacture  than  dried,  thirty  per 

centum  ad  valorem, 
(b)  Further  advanced,  fifty  per  centum  ad  valorem. 
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181.  Animal  wastes  and  by-products  not  otherwise  provided  for: 

(a)  Unmanufactiired,  including  any  of  the  same  ground  or  pre- 

pared as  fertilizers  or  as  food  for  animals,  ten  per  centum 
ad  valorem. 

(b)  Manufactured,  or  otherwise  advanced  in  value  or  condition, 

twenty  per  centum  ad  valorem.     [36  Stat,  L,  156-157.] 

Class  XII. —  Instruments,  apparatus,  machinery,  vehicles,  and  boats 
Group  1. —  Musical  instruments,  watches,  and  clocks 

182.  Musical  instruments,  and  parts,  appurtenances,  and  accessories  there- 

for, including  strings  and  wires,  automatic  devices  for  the  production 
of  music  only,  piano  stools,  metronomes,  tuning  hammers,  tuning 
forks,  pitch  pipes,  and  similar  articles  for  use  in  connection  there- 
with not  otherwise  provided  for,  twenty-five  per  centum  ad  valorem. 

183.  Instruments  and  machines  combining  other  mechanical  operations  with 

the  production  of  music,  such  as  slot  machines  of  that  character, 
phonographs,  gramophones,  graphophones,  and  similar  apparatus; 
kinetoscopes,  biographs,  cinematographs,  magic  lanterns,  and  similar 
picture-projecting  devices,  not  otherwise  provided  for,  and  parts, 
appurtenances,  and  accessories  for  any  of  the  foregoing,  thirty-five 
per  centum  ad  valorem. 

184.  Clocks,  chronometers,  watches,  cyclometers,  pedometers,  odometers, 

and  similar  devices,  and  cases,  crystals,  movements,  parts,  and  acces- 
sories for  any  of  the  foregoing  not  otherwise  provided  for,  twenty- 
five  per  centum  ad  valorem.  ♦ 

Group  2. — ^Apparatus  and  Machinery 

185.  Typewriters,  mimeographs,  Romeos,  and  other  writing,  duplicating, 

and  manifolding  machines  and  devices,  adding  machines,  comto- 
graphs,  and  other  computing  apparatus,  fare  registers,  and  detached 
parts  for  any  of  the  foregoing,  including  ribbons,  pads,  stencil  sheets, 
mimeograph  silks,  and  similar  accessories  therefor,  and  stamp  pads, 
fifteen  per  centum  ad  valorem. 

186.  Cash  registers,  and  detached  parts  therefor,  twenty-five  per  centum  ad 

valorem. 

187.  Sewing  machines,  and  detached  parts  therefor  (except  needles),  fif- 

teen per  centum  ad  valorem. 

188.  Automatic  slot  machines,  not  otherwise  provided  for,  and  detached 

parts  therefor  (subject  to  the  provisions  of  section  three  of  this  Act), 
thirty-five  per  centum  ad  valorem. 

189.  Machinery  and  apparatus  for  weighing,  and  detached  parts  therefor, 

not  otherwise  provided  for,  twenty  per  centum  ad  valorem. 

190.  Electric  and  electro-technical  machinery,  apparatus,  and  appliances : 

(a)  Dynamos,  generators,  generating  sets,  alternators,  motors, 
and  similar  machinery,  not  otherwise  provided  for,  trans- 
formers and  storage  batteries,  switchboards  and  switches, 
arc  lamps,  telephone  and  telegraph  instruments,  fans,  buz- 
zers, and  annunciators,  ammeters,  voltmeters,  wattmeters, 
and  similar  measuring  apparatus,  dry  and  wet  batteries. 
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and  detached  parts  for  any  of  the  foregoing,  and  articles 
used  exclusively  in  the  installation  thereof,  insulators,  and 
insulating  compounds  and  materials  used  exclusively  for 
electrical  purposes,  carbon,  and  incandescent  bulbs  and 
tubes,  ten  per  centum  ad  valorem, 
(b)  Cooking  and  heating  apparatus  and  utensils,  chandeliers,  desk 
and  table  lamps,  flatirons,  soldering  and  curling  irons, 
thermocauteries  and  cauterizing  instruments,  surgical,  den- 
tal and  therapeutic  appliances,  including  so-called  electric- 
belts,  X-ray  machines,  vibratory  apparatus,  electroplating 
outfits,  cigar  lighters,  other  instruments,  implements,  uten- 
sils, and  articles  used  in  connection  with,  for,  or  by  the 
application  or  production  of  electrotechnical,  thermoelec- 
tric, galvanic,  or  galvanomagnetic  force,  and  detached  parts 
for  any  of  the  foregoing,  not  otherwise  provided  for,  twenty 
per  centum  ad  valorem. 

191.  Engines,  tenders,  motors,  steam  boilers,  pumps,  and  machinery;  div- 
^  ing  suits ;  common  tools,  implements  and  apparatus ;  detached  parts 

therefor;  not  otherwise  provided  for;  shafting  arid  gearing: 

(a)  Of  iron,  steel,  or  wood,  fifteen  per  centum  ad  valorem. 

(b)  Of  other  materials;  emery  cloth;   twenty  per  centum  ad 

valorem. 

192.  Machine  belting  of  whatever  material,  ten  per  centum  ad  valorem. 

193.  Fine  tools,  implements,  and  instruments,  of  whatever  material,  used  in 

the  arts,  trades,  and  professions,  such  as  measuring  instruments, 
micrometric  gauges,  mathematical  and  drawing  instruments,  mani- 
cure instruments  (not  pocket  cutlery),  watchmakers',  jewelers', 
surgeons',  dentists',  engravers',  carvers',  glass  cutting,  and  similar 
took,  instruments,  and  implements,  any  of  the  foregoing  and 
detached  parts  therefor  not  otherwise  provided  for,  twenty  per 
centum  ad  valorem. 

Qroup  3. —  Vehicles 

194.  Wagons  and  carts  for  transporting  merchandise,  warehouse  trucks, 

hand  carts  and  wheelbarrows,  any  of  the  foregoing  and  detached 
parts  therefor  not  otherwise  provided  for,  fifteen  per  centum  ad 
valorem. 

195.  Automobiles: 

(a)  For  the  transportation  of  merchandise,  fifteen  per  centum  ad 

valorem. 

(b)  Other,  twenty  per  centum  ad  valorem. 

(c)  Detached  parts  and  accessories  for  automobiles,  including 

tires,  lamps,  and  horns,  twenty-five  per  centum  ad  valorem. 

196.  Bicycles,  velocipedes,  and  motor  cycles,  detached  parts  arid  accessories 

therefor,  including  tires  and  lamps,  twenty  per  centum  ad  valorem. 

197.  Vehicles  for  use  on  railways  and  tramways,   and  detached  parts 

thereof,  ten  per  centum  ad  valorem. 

198.  Other  wheeled  vehicles  including  perambulators,  and  aerial  machines 

and  balloons,  any  of  the  foregoing  and  detached  parts  therefor,  not 
otherwise  provided  for,  twenty  per  centum  ad  valorem. 
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199.  Detached  wooden  parts  for  any  of  the  articles  classified  under  para- 

graph one  hundred  and  ninety-four  or  paragraph  one  hundred  and 
ninety-eight : 

(a)  Unfinished,  fifteen  per  centum  ad  valorem, 

(b)  Finished,  twenty  per  centum  ad  valorem. 

Group  4. —  Boats  axd  other  water  craft 

200.  Boats,  launches,  lighters,  and  other  water  craft,  set  up  or  knocked 

down,  imported  into  the  Philippine  Islands,  and  cost  of  repairs 
made  in  foreign  countries  to  vessels,  or  to  parts  thereof,  documented 
for  the  Philippine  coastwise  trade  or  plying  exclusively  in  Philip- 
pine waters  and  for  which  repairs  adequate  facilities  are  afforded 
in  the  Philippine  Islands,  fifty  per  centum  ad  valorem. 

Provided,  That  upon  proof  satisfactory  to  the  collector  of  customs 
that  adequate  facilities  are  not  afforded  in  the  Philippine  Islands  for 
such  repairs,  the  same  shall  be  subject  to  the  provisions  of  paragraph 
three  hundred  and  forty-eight  of  this  Act ;  and 

Provided  further,  That  if  the  owner  or  master  of  such  vessel -shall 
furnish  evidence  satisfactory  to  the  collector  of  customs  that  such 
vessel  while  in  the  regular  course  of  her  voyage  was  compelled  by 
stress  of  weather  or  other  casualty  to  put  into  a  foreign  port  or  place 
and  make  such  repairs  to  secure  the  safety  of  the  vessel  or  to  enable 
her  to  return  to  the  Philippine  Islands,  such  duty  shall  not  be 
imposed ;  and 

Provided  further,  That  furnishings,  stores,  and  supplies,  not 
otherwise  provided  for,  purchased  abroad  and  imported  in  such  ves- 
sels shall  be  dutiable  under  the  corresponding  paragraphs  of  this 
Act. 

The  espression  '*  imported  into  the  Philippine  Islands  "  shall  be 
held  to  mean  "  brought  into  the  jurisdictional  waters  of  the  Philip- 
pine Islands  in  or  on  another  vessel,  or  towed  therein  by  another  ves- 
sel (except  when  becalmed  or  disabled  at  sea),  as  distinguished  from 
coming  into  said  islands  under  the  craft's  own  steam,  sail,  or  other 
motive  powier.*'     [36  Stat,  L.  157-159,] 

Class  XIII. —  Alimentary  substances 
Group  1. —  Poultry,  meats,  soups,  Ai<n)  pish 

201.  Poultry  and  game,  not  otherwise  provided  for,  dressed  or  not,  gross 

weight,  one  hundred  kilos.,  four  dollars. 

202.  Meat,  fresh,  not  otherwise  provided  for,  gross  weight,  one  hundred 

kilos.,  one  dollar. 

203.  Meat  and  sausage  casings,  salted  or  in  brine,  gross  weight,  one  hun- 

dred kilos.,  two  dollars  and  fifty  cents. 

204.  Hams,  bacon  and  other  meats,  and  sausages,  dry^  cured,  or  smoked, 

not  preserved  in  cans,  including  weight  of  immediate  containers, 
one  hundred  kilos.,  four  dollars  and  fifty  cents. 

Provided,  That  sausages  classified  under  this  paragraph  may  be 
imported  in  any  kind  of  package  exceeding  in  weight  ten  kilos,  each; 
and 
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Provided  further^  That  salt  used  for  the  packing  of  any  article 
elassified  under -this  paragraph  shall  be  dutiable  under  clause  (c) 
of  paragraph  seventy-two. 

205.  Lard  and  imitations  thereof,  gross  weight,  one  hundred  kilos.,  two 

dollars  and  fifty  cents. 

206.  Canned  or  potted  meats,  such  as  beef,  veal,  mutton,  lamb,  pork,  ham, 

and  bacon,  plainly  prepared  and  simply  preserved,  not  otherwise 
provided  for,  common  preparations  thereof,  with  or  without  vege- 
tables or  other  simple  ingredients,  including  Irish  stew,  corned-beef 
hash,  chili  con  carne,  hog  and  hominy,  dry  chipped  beef,  and  the 
like,  fifteen  per  centum  ad  valorem. 

207.  Internal  parts  of  animals,  including  tongue,  liver,  and  tripe;  rabbits; 

poultry ;  ordinary  preparations  thereof,  canned  or  potted ;  sausages 
not  otherwise  provided  for;  twenty  per  centum  ad  valorem. 

208.  Canned  or  potted  game;  pate  de  foie  gras;  deviled  ham,  meats  or 

game;  mincemeat,  meat  pates,  jellied  lambs,  and  sheep's  tongues, 
boneless  pigs'  feet,  sweetbreads,  brains,  and  similar  products  of 
delicatessen  class ;  preparations  thereof ;  not  otherwise  provided  for ; 
twenty-five  per  centum  ad  valorem. 

209.  Canned  or  potted  soups  and  broths,  clam  chowder,  fifteen  per  centum 

ad  valorem.  . 

210.  Meat  extracts  in  any  form,  meat  juice  and  soup  tablets ;  condensed  or 

concentrated  soup  preparations,  dry  or  in  paste;  twenty-five  per 
centum  ad  valorem. 

211.  Salted  or  dried  codfish,  gross  weight,  one  hundred  kilos.,  one  dollar 

and  sixty  cents. 

212.  Fish,  in  cans,  glass,  or  jars : 

(a)  Cod,  herring,  mullet,  haddock,  salmon,  and  mackerel,  plainly 

prepared  and  simply  preserved,  sardines  in  oil  or  tomato 
sauce,  fifteen  per  centum  ad  valorem. 

(b)  Other  common  preserved  fish,  shell-fish,  and  sea  food,  not 

otherwise  provided  for,  twenty  per  centum  ad  valorem, 
(e)  Fish,  shellfish,  sea  food,  and  preparations  thereof,  including 
anchovies,  merluza,  angulas,  awabi,  sardines  not  otherwise 
provided  for,  lamphreys,  whiting,  turtle,  fish  roe,  eels  in 
jelly,  sharks'  fins  in  any  form,  shrimp,  bloater  and  fish 
pastes  and  butters,  and  similar  products  of  delicatessen 
class,  twenty-five  per  centum  ad  valorem. 

213.  Fish,  not  otherwise  provided  for : 

(a)  Fresh,  with  only  the  salt  indispensable  for  preservation,  gross 

weight,  one  hundred  kilos.,  two  dollars  and  ninety  cents. 

(b)  Dried,  salted,  smoked,  or  pickled,  in  bulk,  gross  weight,  one 

hundred  kilos.,  two  dollars  and  twenty-five  cents. 

214.  Oysters,  clams  and  shellfish,  in  bulk,  not  otherwise  provided  for,  and 

fresh  oysters  in  cans,  gross  weight,  one  hundred  kilos.,  five  dollars. 

Group  2. —  Grains,  seeds,  forage,  cereals,  and   preparations  thereof 

215.  Rice,  gross  weight  (until  May  first,  nineteen  hundred  and  ten)  % 

(a)  Unhusked,  one  hundred  kilos.,  sixty  cents. 

(b)  Husked,  one  hundred  kilos.,  one  dollar. 


1222  7  FED.  STAT.  ANN.  (2d  Ed.) 

(c)  Flour,  one  hundred  kilos.,  two  dollars. 

On  and  after  May  first,  nineteen  hundred  and  ten: 

(a)  Unhusked,  one  hundred  kilos.,  eighty  cents. 

(b)  Husked,  one  hundred  kilos.,  one  dollar  and  twenty  cents. 

(c)  Flour,  one  hundred  kilos.,  two  dollars. 

Provided,  That  the  Governor-General,  by  and  with  the 
advice  and  consent  of  the  Philippine  Commission,  may,  in 
his  discretion,  continue  in  force  the  rates  of  duty  first  pre- 
scribed in  this  paragraph,  until  in  his  judgment,  conditions 
in  the  Philippine  Islands  may  warrant  the  imposition  of  the 
higher  rates  herein  prescribed ;  and 

Provided  further,  That  the  Governor-General  by  and 
with  the  advice  and  consent  of  the  Philippine  Commission, 
may  suspend  all  duties  upon  rice  or  the  duties  upon  rice  for 
consumption  in  particular  localities,  to  be  designated  by 
him,  whenever  and  for  such  period,  as  in  his  judgment, 
local  conditions  require,  in  which  event  rice  admitted  free 
by  virtue  of  his  order  shall  be  distributed  under  govern- 
mental supervision  or  in  accordance  with  such  regulations 
as  he  may  prescribe. 

216.  Wheat,  rye,  and  barley,  gross  weight : 

(a)  In  grain,  one  hundred  kilos.,  twenty-five  cents. 

(b)  In  flour,  one  hundred  kilos.,  forty-seven  cents. 

217.  Com  (maize),  oats,  and  millet,  and  cereals  and  grains  not  otherwise 

provided  for,  gross  weight: 

(a)  In  grain,  one  hundred  kilos.,  seventeen  cents. 

(b)  In  meal  or  flour,  not  otherwise  provided  for,  one  hundred 

kilos.,  eighty-three  cents. 

218.  Cereals  prepared  for  table  use,  such  as  oatmeal,. com  meal,  cracked 

wheat,  cornstarch,  and  similar  preparations,  not  otherwise  provided 
for,  ten  per  centum  ad  valorem. 

219.  Malted  milk,  infants'  foods,  and  similar  preparations,  fifteen  per 

centum  ad  valorem, 

220.  Bread,  biscuit,  crackers,  and  wafers,  of  fiour  of  cereals  or  pulse,  includ- 

ing weight  of  immediate  containers : 

(a)  Unsweetened,  one  hundred  kilos.,  three  dollars. 

(b)  Sweetened,  one  hundred  kilos.,  five  dollars. 

221.  Cakes  and  puddings,  twenty-five  per  centum  ad  valorem. 

222.  Vermicelli,  macaroni,  and  pastes  for  soup,  not  otherwise  provided  for, 

including  weight  of  immediate  containers,  one  hundred  kilos.,  two 
dollars  and  fifty  cents. 

223.  Birds'  nests,  edible,  thirty  per  centum  ad  valorem. 

224.  Seeds,  not  otherwise  provided  for,  gross  weight,  one  hundred  kilos.,  one 

dollar. 

225.  Hay,  bran,  forage,  straw,  not  otherwise  provided  for,  seeds  and  un- 

husked grains,  cracked,  or  otherwise  prepared  for  a"?mal  food,  and 
oil  cake,  five  per  centum  ad  valorem. 
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Gboup  8. —  Pulse,  vEOETABiiBs,  fbufts,  and  nuts 

226.  Dried  beans,  pease,  and  other  pulse : 

(a)  In  bulk,  gross  weight,  one  hundred  kilos.,  eighty  cents. 

(b)  In  small  or  retail  packages,  including  weight  of  immediate 

containers,  one  hundred  kilos.,  two  dollars  and  sixty-five 
cents. 

(c)  In  flour,  gross  weight,  one  hundred  kilos.,  one  dollar  and  fifty 

cents. 

227.  Vegetables,  fresh  (except  onions  and  Irish  potatoes),  gross  weight,  one 

hundred  kilos.,  one  dollar. 

228.  Vegetables,  dried  or  desiccated,  not  otherwise  provided  for: 

(a)  In  bulk,  gross  weight,  one  hundred  kilos.,  one  dollar  and 

thirty  cents. 

(b)  In  small  or  retail  packages,  including  weight  of  immediate 

containers,  one  hundred  kilos.,  two  dollars  and  twenty-five 
cents. 

229.  Vegetables,  preserved,  not  otherwise  provided  for : 

(a)  In  bulk,  gross  weight,  one  hundred  kilos.,  one  dollar. 

(b)  In  small  or  retail  packages,  including  weight  of  immediate 

cont£dners,  one  hundred  kilos.,  one  dollar  and  fifty  cents. 
Provided,  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  fifteen  per 
centum  ad  valorem. 

230.  Vegetables,  pickled: 

(a)  In  bulk,  gross  weight,  one  hundred  kilos.,  one  dollar  and 

fifty  cents. 

(b)  In  small  or  retail  packages,  including  weight  of  immediate 

containers,  kilo.,  three  cents. 

Provided,  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  fifteen  per 
centum  ad  valorem. 

231.  Fruits,  fresh,  gross  weight,  one  hundred  kilos.,  one  dollar  and  twenty- 

five  cents. 

232.  Fruits,  dried : 

(a)  In  bulk,  gross  weight,  one  hundred  kilos.,  one  dollar  and  fifty 

cents. 

(b)  In  small  or  retail  packages,  including  weight  of  immediate 

containers,  one  hundred  kilos.,  two  dollars  and  fifty  cents. 

Provided^  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  fifteen  per 
centum  ad  valorem. 

233.  Fruits,  preserved,  not  otherwise  provided  for: 

(a)  In  bulk,  gross  weight,  one  hundred  kilos.,  one  dollar  and  fifty 

cents. 

(b)  In  small  or  retail  packages,  including  weight  of  immediate 

containers,  one  hundred  kilos.,  two  dollars. 

Provided^  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  fifteen  per 
eentum  ad  valorem. 
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234.  Fruits,  in  jellies,  jams,  marmalades,  butters,  and  similar  preparations, 

and  fruit  pulp,  twenty  per  centum  ad  valorem, 

235.  Fruits,   brandied,  or  similarly  preserved,   and  fruits  conserved  or 

crystallized,  fifty  per  centum  ad  valorem. 

236.  Nuts  and  nut  products,  not  otherwise  provided  for,  twenty-five  per 

centum  ad  valorem. 

Group  4. —  Sugar,  molasses,  glucose,  and  confectionery 

237.  Sugar: 

(a)  Raw,  gross  weight,  one  hundred  kilos.,   three  dollars  and 

seventy-two  cents. 

(b)  Refined,  including  weight  of  immediate  containers,  one  hun- 

dred kilos.,  four  dollars  and  twenty-two  cents. 

238.  Molasses  and  sirups,  not  otherwise  provided  for,  and  honey : 

(a)  In  bulk,  gross  weight,  one  hundred  kilos.,  two  dollars. 

(b)  In  small  or  retail  packages,  including  weight  of  immediate 

containers,  one  hundred  kilos.,  three  dollars. 

239.  Glucose,  gross  weight,  one  hundred  kilos.,  one  dollar  and  sixty  cents, 

240.  Saccharine,    including   weight   of   immediate   containers,    kilo.,   two 

dollars. 

241.  Candies,  confectionery,  sweetmeats,  chewing  gum,  not  otherwise  pro- 

vided for,  twenty-five  per  centum  ad  valorem. 

Group  5. —  Coffee,  tea,  cacao,  spices,  sauces,  condiments,  and  flavor- 
ing EXTRACTS 

242.  Coffee: 

(a)  Unroasted,  gross  weight,  one  hundred  kilos.,  five  dollars  and 

thirty  cents. 

(b)  Roasted,  ground  or  not,  gross  weight,  one  hundred  kilos., 

seven  dollars. 

(c)  In  packages  weighing  each  less  than  three  kilos.,  including 

weight  of  immediate  containers,  one  hundred  kilos.,  nine 
dollars. 

243.  Chicory,  gross  weight,  one  hundred  kilos.,  four  dollars  and  twenty 

jcents. 

244.  Tea,  including  weight  of  immediate  containers,  kilo.,  fifteen  cents. 

245.  Cacao: 

(a)  Unground,  gross  weight,  one  hundred  kilos.,  seven  dollars  and 

twenty  cents. 

(b)  Other,  and  cacao  butter,  including  weight  of  immediate  con- 

tainers, one  hundred  kilos.,  twelve  dollars  and  fifty  cents. 

Provided,  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  twenty- 
five  per  centum  ad  valorem. 

246.  Chocolate,  including  weight  of  immediate  containers : 

(a)  In  forms  or  lumps  for  manufacturing  purposes,  one  hundred 

kilos.,  ten  dollars. 

(b)  In  cakes  or  powder,  kilo.,  fifteen  cents. 

Provided,  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  twenty-fivp 
per  centum  ad  valorem. 
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247.  Cinnamon,  cloves,  allspice,  and  mace,  including  weight  of  immediate 

containers : 

(a)  Unground,  one  hundred  kilos.,  eight  dollars. 

(b)  Oround,  one  hundred  kilos.,  ten  dollars. 

248.  Nutmegs,  including  weight  of  immediate  containers : 

(a)  Unhusked,  kilo.,  three  cents. 

(b)  Husked,  kilo.,  five  cents. 

(c)  Ground,  kilo.,  eight  cents. 

249.  Pepper,  white  or  black,  and  pod  peppers,  dried,  including  weight  of 

immediate  containers: 

(a)  Whole,  one  hundred  kilos.,  two  dollars  and  twenty  cents. 

(b)  Ground,  kilo.,  eight  cents. 

250.  Mustard  and  horse-radish,  including  weight  of  immediate  containers: 

(a)  Unground,  kilo.,  two  cents. 

(b)  Ground,  kilo.,  six  cents. 

(c)  In  paste,  kilo.,  ten  cents. 

251.  Saffron,  including  weight  of  immediate  containers,  kilo.,  four  dollars. 

252.  Spices,  not  otherwise  provided  for,  including  weight  of  immediate 

containers : 

(a)  Unground,  one  hundred  kilos.,  eight  dollars. 

(b)  Ground,  and  curry  powder,  one  hundred  kilos.,  ten  dollars. 

Provided,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  twenty-five  per  centum 
ad  valorem. 

253.  Sauces  for  table  use,  not  otherwise  provided  for,  such  as  tomato,  caper, 

tobasco,  Worcestershire,  catsup,  and  like  preparations,  twenty-five 
per  centum  ad  valorem. 

254.  Vinegar: 

(a)  In  receptacles  containing  each  more  than  two  liters,  liter,  two 

cents. 

(b)  In  other  receptacles,  liter,  three  cents. 

255.  Flavoring  extracts,  compounds,  and  sirups,  including  weight  of  imme- 

diate containers: 

(a)  Without  alcohol  or  containing  not  to  exceed  fourteen  per 

centum  of  alcohol,  kilo.,  twenty-five  cents. 

(b)  Containing  more  than  fourteen  per  centum  of  alcohol,  kilo., 

thirty-five  cents. 

Provided,  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  fifty  per 
centum  ad  valorem. 

256.  Vanilla  beans,  including  weight  of  immediate  containers,  kilo.,  two 

dollars  and  fifty  cents. 

Group  6. —  Spirfts,  wines,  malt,  and  other  beveraqbs 

For  the  purpose  of  assessment  under  those  paragraphs  in  which  the 
proof  liter  is  the  basis,  each  and  every  gauge  or  wine  liter  of  measurement 
shall  be  counted  as  at  least  one  proof  liter.  All  imitations  of  whisky,  rum, 
gin,  brandy,  spirits,  or  wines,  imported  by  or  under  any  names  whatsoever 
shall  be  subjected  to  the  highest  rate  of  duty  provided  for  the  genuine 
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articles  respectively  intended  to  be  represented,  with  a  surtax  of  fifty  per 
centum. 

257.  Alcohol,  proof  liter,  fifty  cents. 

258.  Whisky,  rum,  gin,  brandy,  and  other  spirits  not  otherwise  provided 

for,  proof  liter,  fifty  cents. 

259.  Blackberry  and  ginger  brandy,  proof  liter,  thirty  cents. 

260.  Cocktails,  liqueurs,  cordials,  and  other  compounded  spirituous  bever- 

ages and  bitters,  not  otherwise  provided  for,  proof  liter,  sixty-five 
cents. 

261.  Wines,  sparkling,  liter,  one  dollar. 

262.  Still  wines,  vermouth,  and  sake,  containing  fourteen  per  centum  or  less 

of  alcohol : 

(a)  In  receptacles  containing  each  more  than  two  liters,  liter,  two 

cents. 

(b)  In  receptacles  containing  each  two  liters  or  less,  liter,  seven 

and  one-half  cents. 

Provided,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  forty  per  centum  ad 
valorem. 

263.  Still  wines,  vermouth,  and  sake,  containing  more  than  fourteen  per 

centum  of  alcohol : 

■  (a)  In  receptacles  containing  each  more  than  two  liters,  liter,  fif- 
teen cents. 
(b)   In  receptacles  containing  each  two  liters  or  less,  liter,  twenty- 
five  cents. 

Provided,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  fifty  per  centum  ad 
valorem ; 

Provided  further,  That  any  of  such  articles  containing 
more  than  twenty-four  per  centum  of  alcohol  shall  be  classi- 
fied under  paragraph  two  hundred  and  sixty. 

264.  Malt  beverages,  and  ciders : 

(a)  In  receptacles  containing  each  more  than  two  liters,  hectol., 

three  dollars  and  forty  cents.    * 

(b)  In  other  receptacles,  hectol.,  four  dollars  and  ninety  cents. 

265.  Sweetened,  flavored,  or  aerated  waters,  natural  mineral  water  aerated 

or  not,  ginger  ale,  root  beer,  unfermented  fruit  juice,  and  non- 
alcoholic beverages,  not  otherwise  provided  for,  hectol.,  one  dollar 
and  fifty  cents. 

266.  Fruit  juice,  pure  or  with  sufficient  sugar  to  preserve  it,  without 

alcohol  or  containing  not  more  than  four  per  centum  of  alcohol, 
liter,  five  cents. 

Group  7. —  Various 

267.  Milks  and  creams,  pure,  or  with  sufficient  sugar  to  preserve  them,  ten 

per  centum  ad  valorem. 

268.  Milks  and  creams,  compounded  with  other  sjibstances,  milk  powders 

and  tablets,  any  of  the  foregoing  not  otherwise  provided  for,  twenty 
per  centum  ad  valorem. 
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269.  Eggs,  not  otherwise  provided  for: 

(a)  Fresh  or  preserved,  in  natural  form,  gross  weight,  one  hun- 

dred kilos.,  one  dollar. 

(b)  Egg  powders,  and  other  preparations  of  eggs,  not  otherwise 

provided  for,  twenty-five  per  centum  ad  valorem. 

270.  Cheese  of  all  kinds  and  imitations  thereof,  fifteen  per  centum  ad 

valorem. 

271.  Butter,  including  weight  of  immediate  containers,  kilo.,  six  cents. 

272.  Oleomargarine,  butterine,  ghee,  and  imitations  of  butter,  including 

weight  of  immediate  containers,  kilo.,  eight  cents. 

273.  Articles  and  products  edible  by  mankind,  not  otherwise  provided  for : 

(a)  Crude  and  in  natural  state,  ten  per  centum  ad  valorem. 

(b)  Prepared,  preserved,  or  advanced  in  value  or  condition  by 

any  process  or  manufacture,  twenty  per  centum  ad  valorem. 
[36  Stat  L.  159-165.] 

Class  XIV. —  Miscei^laneous 

274.  Fans,  of  all  kinds,  thirty-five  per  centum  ad  valorem. 

275.  Pens,  not  otherwise  provided  for,  needles  (except  surgical  needles), 

common  and  safety  pins,  hooks  and  eyes,  button  rings  and  fasteners, 
crochet  hooks,  and  hairpins,  any  of  the  foregoing  of  common  metals 
(except  those  covered  or  coated  with  gold  or  silver),  twenty-five  per 
centum  ad  valorem. 

276.  Trinkets  and  ornaments  of  all  kinds  (except  those  of  gold  or  silver, 

or  of  gold  or  silver  plate,  or  in  which  the  component  material  of 
chief  value  is  amber,  jet,  jade,  tortoise  shell,  coral,  ivory,  meer- 
schaum, or  mother-of-pearl),  including  weight  of  immediate  con- 
tainers, kilo.,  one  dollar  and  twenty-five  cents. 

Provided,  That  no  article  classified  under  this  paragraph  shall  pay 
a  less  rate  of  duty  than  thirty  per  centum  ad  valorem. 

277.  Amber,  jet,  tortoise  shell,  coral,  ivory,  meerschaum,  and  mother-of- 

pearl  : 

(a)  Un wrought,  or  cut  for  settings  or  pierced  for  beads,  fifteen 

per  centum  ad  valorem. 

(b)  Wrought,  not  otherwise  provided  for,  thirty-five  per  centum 

ad  valorem. 

278.  Horn,  bone,  whalebone,  celluloid,  and  imitations  of  any  of  the  fore- 

going, or  of  any  of  the  substances  enumerated  in  paragraph  two  hun- 
dred and  seventy-seven,  including  weight  of  immediate  containers: 

(a)  Unwrought,  kilo.,  thirty  cents. 

(b)  Wrought,  not  otherwise  provided  for,  kilo.,  one  dollar  and 

twenty-five  cents. 

Provided,  That  no  article  classified  under  clause  (b)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  thirty 
per  centum  ad  valorem. 

279.  Artificial  teeth,  with  plates  or  not,  artificial  eyes,  artificial  limbs  and 

members,  and  similar  articles  for  the  alleviation  of  the  inconven- 
iences resulting  from  physical  defects,  ten  per  centum  ad  valorem. 

280.  Buttons,  including  weight  of  immediate  containers : 

(a)  Of  mother-of-pearl,  kilo.,  one  dollar  and  fifty  cents. 
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(b)  Of  bone,  porcelain,  composition,  wood,  steel,  iron,  or  similar 

materials,  kilo.,  thirty  cents. 

(c)  Of  other  materials  (except  gold,  silver,  or  platinum,  or  gold 

or  silver  plate),  kilo.,  fifty  ceirts. 

Provided,  That  no  article  classified  under  clause  (a)  of 
this  paragraph  shall  pay  a  less  rate  of  duty  than  fifty  per 
centum  ad  valorem :  And  provided  further,  That  no  article 
classified  under  clause  (b)  or  (c)  of  this  paragraph  shall 
pay  a  less  rate  of  duty  than  twenty-five  per  centum  ad 
valorem. 

281.  Shells,  not  otherwise  provided  for : 

(a)  Not  further  advanced  in  condition  than  polished,  ten  per  cen- 

tum ad  valorem. 

(b)  Further  advanced,  manufactures  in  which  shells,  not  other- 

wise provided  for,  are  the  component  material  of  chief 
value,  twenty-five  per  centum  ad  valorem. 

282.  Sponges,  natural,  including  hexactinellida  and  loofah : 

(a)  Not  further  advanced  in  condition  than  washed  or  bleached, 

twenty-five  per  centum  ad  valorem. 

(b)  Further  advanced,  manufactures  in  which  sponge  or  loofah  is 

the  component  material  of  chief  value,  forty  per  centum 
ad  valorem. 

283.  Felt  or  textiles  prepared  or  coated  with  tar,  pitch,  or  similar  sub- 

stances, rubberoid,  and  similar  materials,  for  roofing,  sheathing,  and 
structural  purposes,  gross  weight,  one  hundred  kilos.,  ninety  cents. 

284.  Oilcloth  (except  of  silk),  linoleum,  corticine: 

(a)  In  the  piece,  fifteen  per  centum  ad  valorem. 

(b)  Made  up  .into  articles,  twenty-five  "per  centum  ad  valorem. 

285.  Tool  bags,  chests,  and  cases ,-  trunks,  valises,  suit  cases,  traveling  bags, 

**  telescopes,"  hat  boxes,  and  similar  receptacles  for  personal  effects, 
and  shawls  straps ;  of  whatever  material ;  twenty-five  per  centum  ad 
valorem. 

286.  Stuffed  or  mounted  birds  or  animals,  not  otherwise  provided  for, 

twenty  per  centum  ad  valorem. 

287.  Feathers  for  ornaments,  stuffed  birds  or  animals  or  parts  thereof  for 

use  on  wearing  apparel  or  for  toilet  purposes,  natural,  finished,  or 
manufactured,  sixty  per  centum  ad  valorem. 

288.  Feathers  and  downs,  not  otherwise  provided  for : 

(a)  Not  further  advanced  in  condition  than  cleaned,  twenty  per 

centum  ad  valorem. 

(b)  Further  advanced,  and  manufactures  in  which  feathers  or 

downs  are  the  component  material  of  chief  value,  forty  per 
centum  ad  valorem. 

289.  Artificial  flowers,  buds,  pistils,  leaves,  fruits,  seeds,  and  moss,  and 

other  parts  of  artificial  fruits  and  flowers,  of  whatever  material,  fifty 
per  centum  ad  valorem. 

290.  Caoutchouc  and  gutta-percha : 

(a)  Crude,  and  rubber,  in  sheets,  sheeting,  or  packing,  even  with 
cloth  or  wire  insertions,  and  gaskets  and  washers,  ten  per 
centum  ad  valorem. 
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(b)  Rubber,  soft,  in  articles  not  otherwise  provided  for,  twenty- 

five  per  centum  ad  valorem. 

(c)  Rubber,  hard,  in  articles  not  otherwise  provided  for,  thirty 

per  centum  ad  valorem. 

291.  Hose  and  flexible  tubing,  of  whatever  dimensions  or  materials,  fifteen 

per  centum  ad  valorem. 

292.  Reservoir  pens,  and  parts  and  iwints  therefor,  of  whatever  material, 

twenty-five  per  centum  ad  valorem. 

293.  Games  and  toys,  including  face  masks,  paper  hats  and  canes,  artificial 

Christmas  trees,  Christmas-tree  decorations,  toy  carts,  and  other 
small  vehicles  for  children's  use  not  otherwise  provided  for,  and 
diminutive  articles  for  use  as  toys,  not  adapted  for  practical  pur- 
poses, including  weight  of  immediate  containers,  kilo.,  ten  cents. 

Provided,  That  no  article  of  gold,  silver,  or  platinum,  or  of  gold  or 
eilver  plate,  or  of  tortoise  shell,  coral,  ivory,  or  mother-of-pearl  shall 
be  classified  under  this  paragraph ;  and 

Provided  further,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  twenty-five  per  centum  ad  valorem. 

294.  Oolf  sticks,  polo  mallets,  tennis  rackets,  baseball  and  cricket  bats,  balls 

of  all  kinds  for  use  in  the  sports  (except  bowling,  billiard,  pool,  and 
bagatelle  balls) ,  fencing  masks  and  foils,  gymnasium  apparatus,  and 
croquet  sets,  and  parts  of  any  of  the  foregoing,  twenty  five  per  cen- 
tum ad  valorem : 

295.  Umbrellas  and  parasols: 

(a)  Covered  with  paper,  each,  eight  cents. 

(b)  Covered  with  silk,  each,  fifty  cents. 

(c)  Covered  with  other  stuffs,  each,  twenty  centi^. 

(d)  Umbrella  frames  complete,  uncovered,  whether  mounted  on 

tubes  or  sticks  or  not,  forty  per  centum  ad  valorem. 

Provided,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  twenty-five  per  centum  ad 
valorem. 

296.  Hats,  bonnets,  and  crowns  therefor,  of  straw,  chip,  palm  leaf,  grass, 

rattan,  osiers,  and  analogous  materials : 

(a)  Complete,  not  trimmed,  each,  thirteen  cents. 

(b)  The  same,  trimmed,  each,  twenty-two  cents. 

(c)  Crowns  for,  each,  eleven  cents. 

Provided,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  twenty-five  per  centum 
ad  valorem. 

297.  The  same,  of  other  materials : 

(a)  Complete,  not  trimmed,  each,  twelve  cents. 

(b)  The  same,  trimmed,  each,  twenty  cents. 

(c)  Crowns  for,  each,  eleven  cents. 

Provided,  That  no  article  classified  under  this  paragraph 
shall  pay  a  less  rate  of  duty  than  twenty-five  per  centum 
ad  valorem. 

298.  Caps,  fezzes,  turbans  and  headgear  not  otherwise  provided  for,  thirty 

per  centum  ad  valorem. 
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299.  Cameras  and  parts  thereof,  photographic  equipment  and  articles  for 

use  in  photography  not  otherwise  provided  for,  including  lenses, 
tripods,  photographic  plates  and  films,  film  packs  and  kits,  plate 
holders  and  frames,  developing  lights,  baths,  and  trays,  twenty  per 
centum  ad  valorem. 

300.  Appliances  and  apparatus,  parts  and  cases  therefor  and  accessories 

thereto,  not  otherwise  provided  for,  for  mathematical,  optical,  astro- 
nomical, surgical,  geodetical,  and  other  scientific  purposes,  including 
thermometers,  barometers,  alcoholometers,  salmometers,  hydrometers, 
vacuometers,  radiometers,  appliances  for  sight  testing,  microtomes, 
telescopes,  microscopes  and  their  slide  glasses,  stethoscopes,  theodo- 
lites, transits,  sextants,  quadrants,  compasses,  and  the  like,  twenty- 
five  per  centum  ad  valorem. 

301.  Tobacco: 

(a)  Leaf  tobacco  of  any  kind,  unstemmed,  kilo.,  four  dollars  and 

eight  cents. 

(b)  Leaf  tobacco  of  any  kind,  stemmed,  kilo.,  five  dollars  and 

fifty-two  cents. 

(c)  Cigars,  cigarettes,  and  cheroots,  of  all  kinds,  kilo.,  nine  dollars 

and  ninety-three  cents  and  twenty-five  per  centum  ad 
valorem,  and  paper  cigars,  and  cigarettes,  including  their 
wrappers,  shall  be  dutiable  under  this  clause. 

(d)  Other  tobacco,  manufactured  or  unmanufactured,  not  other- 

wise provided  for,  kilo.,  one  dollar  and  twenty-five  cents. 

302.  Wastes,  not  otherwise  provided  for,  ten  per  centum  ad  valorem. 

303.  Materials,  substances,  and  articles  not  otherwise  provided  for  — 

(a)  Not  advanced  in  value  or  condition  by  any  process  or  manu- 

facture, ten  per  centum  ad  valorem. 

(b)  Further  advanced,  but  not  manufactured  into  articles,  fifteen 

per  centum  ad  valorem. 

(c)  Manufactured    into    articles,    twenty-five    per    centum    ad 

valorem. 

304.  Cost  of  repairs  upon  articles  of  easy  identification  (except  those  pro- 

vided for  in  paragraph  two  hundred),  exported  from  the  Philippine 
Islands  and  reimported  therein,  twenty-five  per  centum  ad  valorem. 
Provided,  That  any  such  article,  exclusive  of  the  repairs  thereon, 
shall  be  free  of  duty  when  reimported,  upon  compliance  with  the 
regulations  of  the  insular  collector  of  customs  governing  such  expor- 
tations  and  reimportations,  otherwise  the  terms  of  section  eight  shall 
apply.     [36  Stat,  L.  165-168.]     - 

FREE  LIST 

Sec.  9.  That  the  following  articles  shall  be  free  of  duty  upon  importa- 
tion thereof  into  the  Philippine  Islands: 

305.  Trees,  shoots,  plants,  moss,  live. 

306.  Ores,  and  scori©  resulting  from  the  smelting  thereof,  filings,  cuttings, 

and  other  wastes,  of  common  metals,  resulting  from  manufacture, 
and  fit  only  for  resmelting,  and  scrap  iron,  copper,  brass,  tin,  zinc, 
and  lead,  and  combinations  thereof,  bell  metal,  copper  regulus,  cop- 
per matte,  cast  or  malleable  iron  in  pigs,  soft  or  wrought  iron  in 
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ingots,  and  steel  in  ingots,  and  tin,  lead,  zinc,  nickel,  and  aluminum, 
in  pigs,  lumps,  or  ingots,  and  Muntz  metal. 

307.  Articles  including  anchors,  binnacles,  propellers,  and  the  like,  the  char- 

acter of  which,  as  imported,  prevents  •their  use  for  other  purposes 
than  the  construction,  equipment,  or  repair  of  vessels,  and  life- 
preservers  and  life  buoys. 

308.  Oakum. 

309.  Raw  cotton. 

310.  Vegetable  fibers,  raw  or  hackled,  not  otherwise  provided  for. 

311.  Bristles,  animal  hair  and  wool,  not  further  advanced  in  condition  than 

washed. 

312.  Paper  pulp  and  paper  stock. 

313.  Samples  of  the  kind,  in  such  quantity  and  of  such  dimensions  or  con- 

struction as  to  render  them  unsalable  or  of  no  appreciable  com- 
mercial value,  and  models  not  adapted  for  practical  use. 

314.  Onions,  Irish  potatoes,  in  natural  state. 

815.  Gold,  silver,  platinum,  in  bars,   sheets,  pieces,  dust,   scrap,   or  in 
broken-up  jewelry  or  table  service. 

316.  Hides  and  skins,  raw,  green  or  dry,  but  not  tanned. 

317.  Hops  and  malt. 

318.  Coins  and  currency  of  national  issue,  executed  checks,  drafts,  bills  of 

exchange,  and  similar  commercial  documents. 

319.  Natural  manures. 

320.  Cinchona  bark,  sulphate  and  bisulphate  of  quinine,  alkaloids  and  salts 

of  cinchona  bark,  in  whatever  form. 

321.  Telegraph  cables  of  the  class  known  as  submarine. 

322.  Vaccines  and  serums. 

323.  Ice. 

324.  Hand  paintings  in  oil,  water  color,  or  pastel,  pen  and  ink  drawings, 

for  use  as  works  of  art  and  not  as  a  decoration  of  merchandise,  nor 
for  use  in  manufacture  or  the  industrial  arts  and  sciences,  photo- 
graphs, paintings,  crayons,  and  other  pictorial  representations  of 
•actual  persons,  either  living  or  deceased. 

325.  Lithographs,  posters,  calendars,  and  signs,  whether  framed  (when  the 

frame  bears  sufficient  advertising  matter  to  render  it  of  no  com- 
mercial value),  or  not,  and  pamphlets,  booklets,  and  folders,  for 
advertising  purposes  only,  and  having  no  commercial  value. 

Provided,  That  store,  office,  and  business  signs,  used  for  advertis- 
ing local  business  houses,  firms,  offices,  associations,  corporations, 
trades,  or  professions,  shall  not  be  classified  under  this  paragraph. 

326.  Magazines,  reviews,  newspapers,  and  like  published  periodicals.  Bibles 

and  extracts  therefrom,  hymnals  and  hymns  for  religious  uses,  books 
and  music  in  raised  print  used  exclusively  by  the  blind,  and  text- 
books prescribed  for  use  in  any  school  in  the  Philippine  Islands: 
Provided,  That  complete  books  published  in  parts  in  periodical  form 
shall  not  be  classified  under  this  paragraph. 

327.  Public  documents  issued  by  foreign   governments,   correspondence, 

manuscripts,  and  typewritten  documents,  not  prohibited  by  section 
three  of  this  Act,  and  collections  of  stamps  of  national  issue,  used  or 
unused. 
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328.  Medals,  badges,  cups,  and  otiier  small  articles  actually  bestowed  as 

trophies  or  prizes,  or  those  received  or  accepted  as  honorary 
distinctions. 

329.  Pipe  organs  imported  for  the  bona  fide  use  of  and  by  the  order  of  any 

society  incorporated  or  established  for  religious  or  educational  pur- 
poses, or  expressly  for  presentation  thereto:  Provided,  That  the 
terms  of  this  paragraph  shall  be  retroactive  and  of  full  force  and 
effect  from  and  after  January  first,  nineteen  hundred  and  nine, 
anything  in  this  Act  to  the  contrary  notwithstanding:  And  pro- 
vided further.  That  any  duty  paid  upon  any  pipe  organ  so  imported 
since  said  date  shall  be  subject  to  refund.    [36  Stat.  L.  168-169,] 

FREE,  SUBJECT  TO  EXPRESS  CONDrnONS 

Sec.  10.  That  the  following  articles  shall  be  free  of  duty  upon  the  impor- 
tation thereof  into  the  Philippine  Islands  upon  compliance  with  the  formal- 
ities prescribed  in  each  paragraph : 

330.  Eggs  and  cocoons  of  the  silkworm,  subject  to  exclusion  if  diseased,  or 

for  other  cause. 

331.  Breeding  animals  of  a  recognized  breed,  duly  registered  in  the  book  of 

record  established  for  that  breed :  Provided,  That  certificate  of  such 
record,  and  pedigree  of  such  animal  duly  authenticated  by  the  proper 
custodian  of  such  book  of  record,  shall  be  produced  and  submitted 
to  the  collector  of  customs,  together  with  affidavit  -of  the  owner  or 
importer,  that  such  animal  is  the  identical  animal  described  in  said 
certificate  of  record  and  pedigree. 

332.  Caraboa  and  other  bovine  work  animals,  and  mules,  until  such  time  as 

the  Governor-General  shall  certify  that  conditions  in  the  Philippine 
Islands  warrant  the  imposition  of  duty  thereon  in  accordance  with 
the  rates  prescribed  in  Group  One  of  Class  Eleven  of  this  Act. 

333.  Commercial  samples,  the  value  of  any  single  importation  of  which  does 

not  exceed  five  thousand  dollars,  upon  the  filing  of  a  bond  in  an 
amount  equal  to  double  the  ascertained  duties  thereon,  with  sureties 
satisfactory  to  the  collector  of  customs,  conditioned  for  the  exporta- 
tion of  said  samples  within  six  months  from  the  date  of  their 
importation,  or  in  default  thereof  the  payment  of  the  corresponding 
duties  thereon.  If  the  value  of  any  single  consignment  of  such  com- 
mercial samples  exceeds  five  thousand  dollars,  the  importer  thereof 
may  select  any  portion  of  same  not  exceeding  in  value  five  thousand 
dollars  for  entry  under  the  provisions  of  this  paragraph,  and  the 
remainder  of  the  consignment  may  be  entered  in  bond,  or  for  con- 
sumption, as  the  importer  shall  elect. 

334.  Begalia,  gems,'  statuary,  specimens  or  casts  of  sculptures,  imported  for 

the  bona  fide  use  of  and  by  the  order  of  any  society  incorporated  or 
established  solely  for  religious,  philosophical,  educational,  scientific, 
or  literary  purposes,  or  for  the  encouragement  of  the  fine  arts,  or  for 
the  use  of  and  by  the  order  of  any  college,  academy,  school,  or  semi- 
nary of  learning,  or  of  any  public  library,  not  for  barter,  sale,  or  hire : 
Provided,  That  the  term  **  regalia  '*  shall  be  held  to  include  only 
such  insignia  of  rank  or  office  or  emblems  as  may  be  worn  upon  the 
person  or  borne  in  the  hand  during  public  exercises  of  the  society  or 
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institation,  and  shall  not  include  articles  of  furniture,  fixtures,  or 
ordinary  wearing  apparel,  nor  personal  property  of  individnak. 

835.  Works  of  art,  including  pictorial  paintings  on  glass  (except  stained 

windows  or  window  glass),  imported  expressly  for  presentation  to  a 
governmental  institution,  or  to  any  municipal  or  provincial  corpora- 
tion, or  to  any  incorporated  or  established  religious  society,  college, 
or  other  public  institution. 

836.  Wearing  apparel,  articles  of  personal  adornment,  toilet  articles,  books, 

portable  tools  and  instruments,  theatrical  costumes,  and  similar  per- 
sonal effects,  accompanying  travelers  or  tourists  in  their  baggage  or 
arriving  within  a  reasonable  time,  in  the  discretion  of  the  collector 
of  customs,  before  or  after  the  owners,  in  use  of  and  necessary  and 
appropriate  for  the  wear  or  use  of  such  persons  according  to  their 
profession  or  position  for  the  immediate  purposes  of  their  journey 
and  their  present  comfort  and  convenience:  Provided,  That  this 
exemption  shall  not  be  held  to  apply  to  merchandise  or  articles 
intended  for  other  persons  or  for  barter  or  sale:  And  provided 
further^  That  the  collector  of  customs  may,  in  his  discretion,  require 
a  bond  for  the  exportation  of  or  the  payment  of  duties  upon  articles 
classified  under  this  paragraph  within  the  time  and  in  the  manner 
prescribed  by  paragraph  three  hundred  and  thirty-seven. 

337.  Vehicles,  horses,  harness,  bed  and  table  linen,  table  service,  furniture, 

musical  instruments,  and  personal  effects  of  like  character,  own^d 
and  imported  by  travelers  or  tourists  for  their  convenience  and  com- 
fort, upon  identification  and  the  giving  of  a  bond  with  sureties  satis- 
factory to  the  collector  of  customs  in  an  amount  equal  to  double  the 
estimated  duties  thereon,  conditioned  for  the  exportation  thereof  or 
payment  of  the  corresponding  duties  thereon,  within  four  months 
from  the  date  of  entry :  Provided^  That  the  collector  of  customs  may- 
extend  the  time  for  exportation  or  payment  of  duties  for  a  term  not 
exceeding  three  months  from  the  expiration  of  the  original  period. 

338.  Professional  instruments  and  implements,  tools  of  trade,  occupation,  or 

employment,  wearing  apparel,  domestic  animals,  and  personal  and 
household  effects,  including  those  of  the  kind  and  class  provided  for 
under  paragraphs  three  hundred  and  thirty-six  and  three  hundred 
and  thirty-seven,  belonging  to  persons  coming  to  settle  in  the  Philip- 
pine Islands,  in  quantities  and  of  the  class  suitable  to  the  profession, 
rank,  or  position  of  the  person  importing  them,  for  their  own  use  and 
not  for  barter  or  sale,  accompanying  such  persons  or  arriving  within' 
a  reasonable  time,  in  the  discretion  of  the  collector  of  customs^  before 
or  after  the  arrival  of  their  owners,  upon  the  production  of  evidence 
satisfactory  to  the  collector  of  customs  that  such  persons  are  actually 
coming  to  settle  in  the  Philippine  Islands,  that  the  articles  are 
brought  from  their  former  place  of  abode,  that  change  of  residence 
is  bona  fide,  and  that  the  privilege  of  free  entry  under  this  paragraph 
has  never  been  previously  granted  to  them :  Provided,  That  neither 
merchandise  of  any  kind,  nor  machinery  or  other  articles  for  use  in 
manufacture,  shall  be  classified  under  this  paragraph :  And  provided 
further,  That  ofiicers  and  employees  of  the  United  States  Govern- 
ment or  the  government  of  the  Philippine  Islands,  or  religious  mis- 

7  f.  S.  A.— 40 


1234  7  FED.  STAT.  ANN.  (2d  Ed.) 

• 

sionaries  taking  station  in  the  islands  shall  be  considered  as  **  com- 
ing'to  settle  "  for  the  purposes  of  this  paragraph. 
839.  Vehicles,  animals,  birds,  insects,  and  fish,  portable  theaters,  circus  and 
theatrical  equipment,  including  sceneries,  properties,  and  apparel, 
devices  for  projecting  pictures  and  parts  and  appurtenances  there- 
for, panoramas,  wax  figures,  and  similar  objects  for  public  enter- 
tainment, upon  identification  and  the  giving  of  a  bond  with  sureties 
satisfactory  to  the  collector  of  customs  in  an  amount  equal  to  double 
the  estimated  duties  thereon,  conditioned  for  the  exportation  thereof 
or  payment  of  the  corresponding  duties  thereon  within  the  time  and 
and  in  the  manner  prescribed  by  paragraph  three  hundred  and 
thirty-seven. 

340.  Personal  effects,   not  merchandise,   of  residents  of  the  Philippine 

Islands  dying  in  foreign  countries,  upon  identification  as  such,  satis- 
factory to  the  collector  of  customs. 

341.  Works  of  fine  art  for  public  museums  and  galleries,  or  for  art  schools, 

models,  archaeological  and  numismatic  objects,  specimens .  and  col- 
lections of  mineralogy,  botany,  zoology,  and  ethnology,  including 
skeletons,  fossils,  and  other  anatomical  specimens  for  schools,  acade- 
mies, public  museums,  and  corporations  and  societies  organized  for 
scientific  or  artistic  purposes,  on  proof  satisfactory  to  the  collector 
of  customs  of  their  destination. 

842.  Official  consular  supplies  consigned  by  a  foreign  government  of  which 

the  consignee  is  the  consular  representative  in  the  Philippine  Islands, 
to  him  as  such  official,  in  an  amount  and  of  the  kind  and  dass  allowed 
free  entry  by  said  foreign  government  when  consigned  by  the  Gov- 
ernment of  the  United  States  of  America  to  its  consular  representa- 
tives within  the  jurisdiction  of  such  foreign  government. 

843.  Pumps  for  the  salvage  of  vessels^  upon  identification  and  the  giving  of 

a  bond  with  sureties  satisfactory  to  the  collector  of  customs  in  an 
amount  equal  to  double  the  estimated  duties  thereon,  conditioned  for 
the  exportation  thereof  or  payment  of  the  corresponding  duties 
thereon  within  the  time  and  in  the  manner  prescribed  by  paragraph 
three  hundred  and  thirty-seven.     [36  Stat  L.  170-172.] 

VBHB  UPON  GOMPLIAKCE   WITH   OORREBPONDING   BEOULATIONS 

Bbc.  11.  That  the  following  articles  shall  be  free  of  duty  upon  the 
importation  thereof  into  the  Philippine  Islands  upon  compliance  with  r^u- 
lations  which  shall  be  prescribed  in  accord  with  the  provisions  of  each 
paragraph : 

344.  Wearing  apparel,  and  household  effects,  including  those  articles  pro- 
vided for  under  paragraphs  three  hundred  and  thirty-six  and  three 
hundred  and  thirty-seven,  belonging  to  residents  of  the  Philippine 
Islands  returning  from  abroad,  which  were  exported  from  the  said 
islands  by  such  returning  residents  upon  their  departure  therefrom 
or  during  their  absence  abroad,  upon  the  identity  of  such  articles 
being  established  to  the  satisfaction  of  the  collector  of  customs,  under 
such  regulations  as  the  insular  collector  of  customs  shall  prescribe; 
articles  of  the  same  kind  and  class  purchased  in  foreign  countries  by 
nativf^^  of  the  Philippine  Islands  during  their  absence  abroad  and 
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accompanying  fhem  uixm  their  return  to  said  islands,  or  arriving 
within  a  reasonable  time,  in  the  discretion  of  the  collector  of  customs, 
before  or  after  their  return,  upon  proof  satisfactory  to  the  collector 
of  customs  that  the  same  have  been  in  their  use  abroad  for  more 
than  one  year. 

845.  Foreign  articles,  goods,  wares,  or  merchandise  destined  for  display  in 
public  expositions  in  the  Philippine  Islands,  and  animals  for  exhibi- 
tion or  competition  for  prizes,  together  with  the  harness,  vehicles, 
and  tackle  necessary  for  the  purposes  designated,  subject  to  such 
rules,  regulations,  and  conditions  as  shall  be  prescribed  by  the 
insular  collector  of  customs  with  respect  to  bonding  for  exportation 
thereof  or  payment  of  duty  thereon. 

346.  Philosophical,  historical,  economic,  and  scientific  books,  and  apparatus, 
utensils,  and  instruments  specially  imported  for  the  bona  fide  use  of 
and  by  the  order  of  any  society  or  institution  incorporated  or  estab- 
lished solely  for  philosophical,  educational,  scientific,  charitable,  or 
literary  purposes,  or  for  the  encouragement  of  the  fine  arts,  or  for 
the  bona  fide  use  of  and  by  the  order  of  any  college,  academy,  school, 
or  seminary  of  learning  in  the  Philippine  Islands,  or  of  any  public 
library,  and  not  for  barter,  sale  or  hire,  subject  to  such  regulations  as 
shall  be  prescribed  by  the  insular  collector  of  customs. 

The  provisions  of  this  paragraph  in  respect  to  books  shall  apply  to 
any  individual  importing  not  exceeding  two  copies  of  any  one  work 
for  his  own  use,  and  not  for  barter,  sale,  or  hire. 

847.  Articles  of  the  growth,  produce,  or  manufacture  of  the  Philippine 
Islands,  paintings  which  are  works  of  art,  and  books  exported  to 
foreign  country  and  returned  without  having  been  advanced  in  value 
or  improved  in  condition  by  any  process  of  manufacture  or  other 
means,  and  upon  which  no  drawback  or  bounty  has  been  allowed,  and 
articles  returned  from  foreign  expositions,  subject  to  identification 
under  such  rules  and  regulations  as  the  insular  collector  of  customs 
shall  prescribe. 

348.  Repairs  to  vessels  documented  in  the  Philippine  Islands  or  regularly 

plying  in  Philippine  waters,  made  in  foreign  countries,  upon  proof 
satisfactory  to  the  collector  of  customs  that  adequate  facilities  for 
such  repairs  are  not  afforded  in  the  Philippine  Islands. 

349.  Articles  and  materials  actually  used  in  the  construction,  equipment, 

or  repair  within  the  Philippine  Islands  of  vessels,  their  machinery, 
tackle,  or  apparel,  subject  to  such  restrictions,  conditions,  and  regu- 
lations as  the  insular  collector  of  customs  shall  prescribe. 

350.  Articles  brought  into  the  Philippine  Islands  for  the  purpose  of  having 

repairs  made  thereto,  upon  the  filing  of  a  bond  with  sureties  satis- 
factory to  the  collector  of  customs,  in  an  amount  equal  to  double  the 
estimated  duties  thereon,  conditioned  for  the  exportation  thereof  or 
payment  of  the  corresponding  duties  thereon  within  a  period  of  not 
.  to  exceed  six  months  from  the  date  of  importation  thereof,  in  the 
discretion  of  the  collector  of  customs,  subject  to  such  rules  and  regu- 
lations as  the  insular  collector  of  customs  shall  prescribe. 
851.  Coverings  and  holdings  of  articles,  goods,  wares,  and  merchandise 
(usual),  except  aff  expresdy  provided.    [36  StuU.  L,  172-173.] 
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Seo.  12.  [Free  admission  of  certain  United  States  products.]  That  all 
articles,  except  rice,  the  growth,  product,  or  manufacture  of  the  United 
States  and  its  possessions  to  which  the  customs  tariff  in  force  in  the  United 
States  is  applied  and  upon  which  no  drawback  of  customs  duties  has  been 
allowed  therein,  going  into  the  Philippine  Islands  shall  hereafter  be  admit- 
ted therein  free  of  customs  duty  when  the  same  are  shipped  directly  from 
the  country  of  origin  to  the  country  of  destination :  Provided,  That  direct 
shipment  shall  include  shipment  in  bond  through  foreign  territory  con- 
tiguous to  the  United  States.  Said  articles  shall  be  as  originally  packed 
without  having  been  opened  or  in  any  manner  changed  in  condition :  Pro- 
vided, however,  That  if  such  articles  shall  become  unpacked  while  en  route 
by  accident,  wreck,  or  other  casualty,  or  so  damaged  as  to  necessitate  their 
repacking,  the  same  shall  be  admitted  free  of  duty  upon  satisfactory  proof 
that  the  unpacking  occurred  through  accident,  or  necessity,  and  that  the 
merchandise  involved  is  the  identical  merchandise  originally  shipped  from 
the  United  States,  or  its  posossions  as  hereinbefore  provided,  and  that  its 
condition  has  not  been  changed  except  for  such  damage  as  may  have  been 
sustained.     [36  Stat.  L,  173,] 

Section  13.    TIha  Bection  was  as  follows: 


"export  dutdbs. 


"Sec*  13.  That  upon  the  exportation  to  any  foreign  country  from  the  Philippine 
Islands,  or  the  shipment  thereof  to  the  United  States  or  any  of  its  possessions,  of  the 
following  articles,  there  shall  be  levied,  collected  and  paid  thereon  the  following  export 
duties:  Provided,  hotcever,  That  all  articles  the  growth  and  product  of  the  Philippine 
Islands  coming  directly  from  said  islands  to  the  United  States  or  any  of  its  possessions 
for  use  and  consumption  therein,  shall  be  exempt  from  any  export  duties  imposed  in  the 
Philippine  Islands: 

*'  352.  Abaca  (hemp),  ^ross  weight,  one  hundred  kilos.,  seventy-five  cents. 
'*  353.  Sugar,  gross  weight,  one  hundred  kilos.,  five  cents. 
"  354.  Copra,  gross  weight,  one  hundred  kilos.,  ten  cents. 
**  355.  Tobacco,  gross  weight : 

"(a)   Manufactured   or  unmanufactured,   except  as  otherwise   provided,   one 

hundred  kilos.,  one  dollar  and  thirtv  cents. 
"  (b)  Stems,  clippings,  and  otlier  wastes  of  tobacco,  one  hundred  kilos.,  fifty 
cents." 
It  was  repealed  by  the  last  proviso  of  the  Act  of  Oct.  3,  1913,  ch.  16,  S  IV  C,  supra, 
p.  11S7, 

WHARFAGE 

Sec.  14.  [Wharfage.]  That  there  shall  be  levied  and  collected  upon  all 
articles,  goods,  wares,  or  merchandise,  except  coal,  timber  and  cement,  the 
product  of  the  Philippine  Islands,  exported  through  ports  of  entry  of  the 
Philippine  Islands,  or  shipped  therefrom  to  .the  United  States  or  any  of 
its  possessions,  a  duty  of  one  dollar  per  gross  ton  of  one  thousand  kilos., 
as  a  charge  for  wharfage,  whatever  be  the  port  of  destination  or  national- 
ity of  the  exporting  vessel :  Provided,  That  articles,  goods,  wares,  or  mer- 
chandise imported,  exported,  or  shipped  in  transit  for  the  use  of  the 
Government  of  the  United  States,  or  of  that  of  the  Philippine  Islands,  shall 
be  exempt  from  the  charges  prescribed  in  this  section.    [36  Stat,  L.  174.] 

Sec.  15.  [Consignee  deemed  owner  of  imports.]  That  all  articles, 
goods,  wares,  or  merchandise  imported  into  the  Philippine  Islands  shall,  for 
the  purpose  of  this  Act,  be  deemed  and  held  to  be  the  property  of  the  per- 
son to  whom  the  same  may  be  consigned ;  but  the  holder  of  any  bill  of  lad- 
ing, drawn  to  order  and  indorsed  by  the  consignor,  shall  be  deemed  the 
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consignee  thereof;  and  in  ease  of  the  abaadonment  of  any  article,  goods, 
wares,  or  merchandise  to  the  nnderwriters,  fhe  latter  may  be  recognized  as 
the  consignee.    [36  Stat  L.  174.] 

INVOICES 

Sbg.  16.  [Invoices  —  contents  —  number.]  That  all  invoices  of  imported 
articles,  goods^  wares,  or  merchandise  shall  state  the  true  value  thereof  in 
the  currency  of  the  place  or  country  from  whence  imported,  orj  if  pur- 
chased, in  the  currency  actually  paid  therefor,  shall  contain  a  correct 
description  of  such  articles,  goods,  wares,  or  merchandise,  with  true  num- 
bers, weights,  and  quantities,  in  the  tariff  terms  of  this  Act,  and  shall  be 
made  in  quadruplicate  and  signed  by  the  owner  or  shipper,  if  the  merchan- 
dise has  been  actually  purchased,  or  by  the  manufacturer  or  owner  thereof, 
if  the  same  has  been  procured  otherwise  than  by  purchase,  or  by  the  duly 
authorized  agent  of  such  purchaser,  manufacturer,  or  owner.  [36  Stat.  L. 
174.] 

Sec.  17.  [Necessity  of  invoice — exception — evidence.]  That  except 
in  case  of  personal  effects  accompanying  a  passenger  as  baggage,  or  arriv- 
ing within  a  reasonable  time  before  or  after  the  owner,  no  importation  of 
any  articles,  goods,  wares,  or  merchandise,  exceeding  one  hundred  dollars 
in  dutiable  value,  shall  be  admitted  to  entry  without  the  production  of  a 
duly  certified  invoice  of  the  kinds  hereinafter  described,  or  the  filing  of  an 
afi&davit  made  by  the  owner,  importer,  or  consignee  before  the  collector  of 
customs,  showing  why  it  is  impracticable  to  produce  such  invoice,  together 
with  a  bond  in  an  amount  to  be  prescribed  by,  and  with  sureties  satisfactory 
to,  the  collector  of  customs,  for  the  production  of  such  invoice  within  a 
reasonable  time  to  be  prescribed  by  said  official.  In  the  absence  of  such 
invoice,  no  entry  shall  be  made  upon  the  aforesaid  affidavit  unless  the  same 
be  accompanied  by  a  statement  in  the  form  of  an  invoice  or  otherwise,  show- 
ing the  actual  cost  of  such  merchandise  if  same  was  purchased,  or  if 
obtained  otherwise  than  by  purchase,  the  actual  market  value  or  wholesale 
price  thereof  at  the  time  of  exportation  to  the  Philippine  Islands  in  the 
principal  markets  of  the  country  from  whence  imported.  This  statement 
shall  be  verified  by  the  oath  of  the  owner,  importer,  consignee,  or  agent 
desiring  to  make  the  entry,  taken  before  the  collector  of  customs,  and  it 
shall  be  lawful  for  that  official  to  examine  the  deponent  under  oath  regard- 
ing the  source  of  his  knowledge,  information,  or  belief,  concerning  any 
matter  contained  in  his  affidavit,  and  to  require  him  to  produce  any  cor- 
respondence, document,  or  statement  of  account  in  his  possession,  or  under 
his  control,  which  may  assist  the  customs  authorities  in  ascertaining  the 
actnal  value  of  the  importation  or  of  any  part  thereof;  and  in  default  of 
such  production  when  so  required,  such  owner,  importer,  consignee,  or  agent 
shall  be  thereafter  debarred  from  producing  any  such  correspondence, 
document,  or  statement  for  the  purpose  of  avoiding  the  imposition  of  addi- 
tional duty,  penalty,  or  forfeiture  incurred  under  this  or  any  other  Act  in 
force  in  the  Philippine  Islands,  unless  he  shall  show  to  the  satisfaction  of 
the  court  or  the  collector  of  customs,  as  the  case  may  be,  that  it  was  not  in 
his  power  to  produce  the  same  when  so  demanded ;  but  no  aiiicles,  goods, 
wares,  or  merchandise  shall  be  admitted  to  entry  under  the  provisions  of 
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this  section  unless  the  collector  of  customs  shall  be  satisfied  that  the  failure 
to  produce  the  required  invoice  is  due  to  causes  beyond  the  control  of  the 
owner,  importer,  consignee,  or  agent.    [36  Stat.  L,  174,] 

Sec.  18.  [Production  before  American  consul  —  exceptions  —  declara- 
tion by  purchaser.]  That  invoices  required  by  the  preceding  section  shall  at 
or  before  the  shipment  of  the  merchandise,  be  produced  to  the  consul,  vice- 
consul,  or  commercial  agent  of  the  United  States  of  the  consular  district  in 
which  the  merchandise  was  manufactured  or  purchased,  as  the  case  may  be, 
when  importation  into  the  Philippine  Islands  is  from  a  country  other  than 
the  United  States  of  America  or  any  territory  or  place  under  the  jurisdic- 
tion and  control  of  the  Government  thereof :  Provided,  That  the  insular 
collector  of  customs  may,  in  his  discretion,  dispense  with  the  requirement 
for  the  consular  invoices  prescribed  in  this  section  in  case  the  merchandise 
for  which  entry  is  sought  is  free  of  duty  under  this  Act,  in  which  event  a 
commercial  invoice  certified  by  the  purchaser,  manufacturer,  seller,  owner, 
or  agent  shall  be  filed :  And  provided  further,  That  when  the  importation 
is  from  the  United  States  of  America  or  any  territory  or  place  under  the 
jurisdiction  and  control  of  the  Gbvemment  thereof  production  shall  be  to  a 
collector  of  customs,  deputy  collector  of  customs,  or  United  States 
commissioner. 

Invoices  shall  have  indorsed  thereon  when  produced  as  above  prescribed 
a  declaration  signed  by  the  purchaser,  manufacturer,  seller,  owner,  or  agent 
setting  forth  that  the  invoice  is  in  all  respects  correct  and  true  and  was 
made  at  the  place  from  whence  the  merchandise  is  exported  to  the  Philip- 
pine Islands ;  that  it  contains,  if  the  merchandise  was  obtained  by  purchase, 
a  tinie  and  full  statement  of  the  time  when,  the  place  where,  the  person 
from  whom  the  same  was  purchased,  and  the  actual  cost  thereof,  and  of  aU 
charges  thereon;  and  that  no  discounts,  bounties,  or  drawbacks  are  con- 
tained in  the  invoice  except  such  as  have  been  actually  allowed  thereon; 
and  when  obtained  in  any  other  manner  than  by  purchase,  the  actual  market 
value  or  wholesale  price  thereof,  at  the  time  of  exportation  to  the  Philippine 
Islands,  in  the  principal  markets  of  the  country  from  which  exported ;  that 
such  actual  market  value  is  the  price  at  which  the  merchandise  described 
in  the  invoice  is  freely  offered  for  sale  to  all  purchasers  in  said  markets,  and 
that  it  is  the  price  which  the  manufacturer,  seller,  owner,  or  agent  making 
the  declaration  would  have  received  and  was  willing  to  receive  for  such 
merchandise  sold  in  the  ordinary  course  of  trade  in  the  usual  wholesale 
quantities,  and  that  it  included  all  charges  thereon;  that  the  numbers, 
weight,  or  quantity  stated  is  correct,  and  that  no  invoice  of  the  merchan- 
dise described  differing  from  the  invoice  so  produced  has  been  or  will  be 
furnished  to  anyone.  If  the  merchandise  was  actually  purchased,  the 
declaration  shall  also  contain  a  statement  that  the  amount  shown  and  the 
currency  stated  in  such  invoice  is  that  which  was  actually  paid  for  the 
merchandise  by  the  purchaser.  Said  declaration  shall  be  duly  sworn  to  by 
the  purchaser,  manufacturer,  owner,  or  agent  before  the  officer  to  whom 
produced.     [3€  Stat,  L.  175.] 

Sec.  19.  [Beport  of  frauds,  etc.]  That  consuls,  vice-consuls,  commercial 
agents,  collectors  of  customs,  deputy  collectors  of  customs,  and  eommis- 
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sioners  of  the  United  States  of  America  having  any  knowledge  or  informa- 
tion of  any  ease  or  practice  by  which  any  person  obtaining  verification  of 
any  invoice  defrauds  or  may  defraud  the  revenue  of  the  Philippine  Islands 
shall  report  the  facts  to  the  insular  collector  of  customs.    [3€  Stat,  L,  176.] 

Sec.  20.  [Inapeotion  of  United  States  Gtoveniment  vesselfl.]  That  United 
States  Government  vessels,  whether  tranjsports  of  the  army  or  naval  vessels, 
when  coming  from  the  United  States  or  a  foreign  port  to  the  ports  of  the 
Philippine  Islands,  shall  be  subject  to  the  same  inspection  by  customs  offi- 
cers of  the  Philippine  government,  for  the  purpose  of  determining  whether 
they  have  on  board  articles  of  merchandise  dutiable  under  the  laws  of  the 
Philippine  Islands,  as  such  United  States  Government  vessels  are  subject 
to  by  customs  ofiicers  of  the  United  States  Government  when  such  vessels 
enter  ports  of  the  United  States  from  foreign  countries,  for  the  purpose 
of  determining  whether  such  vessels  have  on  board  articles  or  merchandise 
dutiable  under  the  laws  of  the  United  States.    [36  Stat.  L.  176.] 

DRAWBACKS 

Sec.  21.  [Drawback — fuel.]  That  on  all  fuel  imported  into  the  Philip- 
pine Islands  which  is  afterwards  used  for  the  propulsion  of  vessels  engaged 
in  trade  with  foreign  countries,  or  between  ports  of  the  United  States  and 
the  Philippine  Islands,  or  in  the  Philippine  coastwise  trade,  a  refund  shall 
be  allowed  equal  to  the  duty  imposed  by  law  upon  such  fuel,  less  one  per 
centum  thereof,  which  shall  be  paid  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  insular  collector  of  customs.    [36  Stat.  L.  176.] 

• 
Sec.  22.  [Drawback  —  articles  of  imported  materials,  etc.]  That  upon 
the  exportation  of  articles  manufactured  or  produced  in  the  Philippine 
Islands,  including  the  packing,  covering,  putting  up,  marking,  or  labeling 
thereof,  either  in  whole  or  in  part  of  imported  materials,  or  from  similar 
domestic  materials  of  equal  quantity  and  productive  manufacturing  quality 
and  value,  such  question  to  be  determined  by  the  insular  collector  of 
customs,  there  shall  be  fiUowed  a  drawback  equal  in  amount  to  the  duties 
paid  on  the  imported  materials  so  used,  or  where  similar  domestic  materials 
are  used,  to  the  duties  paid  on  the  equivalent  imported  similar  materials, 
less  one  per  centum  thereof :  Provided,  That  the  exportation  shall  be  made 
within  three  years  after  the  importation  of  the  foreign  material  used  or 
constituting  the  basis  for  drawback :  And  provided  further,  ^hat  when  the 
articles  exported  or  coverings  thereof  are  in  part  of  material  grown  or  pro- 
duced in  the  Philippine  Islands  not  subject  to  drawback  under  this  Act, 
the  imported  materials,  or  the  similar  domestic  materials  of  equal  quantity 
and  productive  manufacturing  quality  and  value  entitled  to  drawback, 
shall  so  appear  in  the  completed  articles  or  packages  that  the  quantity  or 
measure  thereof  may  be  ascertained:  And  provided  further,  That  the 
imported  materials,  or  domestic  materials  entitled  to  drawback  imder  this 
Act,  for  which  drawback  is  claimed,  shall  be  identified ;  that  the  quantity  of 
such  materials  used  and  the  amount  of  duty  paid  thereon  or  if  domestic 
materials,  paid  upon  its  equivalent,  shall  be  ascertained ;  and  that  the  fact 
of  their  exportation  shall  be  established ;  and  the  refund  if  made  shall  be 
paid  to  the  manufacturer,  producer,  or  exporter,  to  the  agent  of  any  of 
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them  or  to  the  person  such  manufacturer,  producer,  exporter  or  agent  shaU, 
in  writing,  order  such  refund  paid,  under  and  in  accordance  with  such  rules 
and  regulations  as  the  insular  collector  of  customs  may  prescribe:  Pro- 
vided, however,  That  no  drawback  shall  be  paid  under  this  section  on  account 
of  any  articles,  goods,  wares,  or  merchandise  exported  to  the  United  States 
of  America  or  to  any  Territory  or  place  under  the  jurisdiction  and  the 
control  of  the  Government  thereof,  wherein  such  articles,  goods,  wares,  or 
merchandise  are  admitted  free  oJE  duty.    [36  Stat.  L.  176,] 

Sec.  23.  [Betum  of  containers,  etc.]  That  containers,  such  as  casks, 
large  metal,  glass,  or  other  receptacles  which  are,  in  the  opinion  of  the  col- 
lector of  customs,  of  such  a  character  as  to  be  readily  identifiable  may  be 
delivered  to  the  importer  thereof  upon  identification  and  the  giving  of  a 
bond  with  sureties  satisfactory  to  the  collector  of  customs  in  an  amount 
equal  to  double  the  estimated  duties  thereon,  conditioned  for  the  exporta- 
tion thereof  or  payment  of  the  corresponding  duties  thereon  within  one  year 
from  the  date  of  importation,  under  such  rules  and  regulations  as  the 
insular  collector  of  customs  shall  prescribe.     [36  8t<it.  L.  177.] 

Sec.  24.  [Internal  revenue  tax  on  imports.]  That  in  addition  to  the 
taxes  imposed  by  this  Act  there  shall  be  levied  and  collected  on  goods, 
wares,  or  merchandise  when  imported  into  the  Philippine  Islands  from 
countries  other  than  the  United  States  the  internal  revenue  tax  imposed 
by  the  Philippine  government  on  like  articles  manufactured  and  consumed 
in  the  Philippine  Islands  or  shipped  thereto,  for  consumption  therein,  from 
the  United  States.  [36  Stat.  L.  177.] 

m 

This  section  was  apparently  superseded  by  the  eighth  proviso  of  the  Act  of  Oct.  3, 
1913,  ch.  16,  §  IV  C,  supra,  p.  1187. 

• 

Sec.  25.  [Enforcement  of  Act.]  That  the  insular  collector  of  customs 
shall,  subject  to  the  approval  of  the  secretary  of  the  department  having 
jurisdiction  over  the  customs  service,  make  all  rules  and  regulations  neces- 
sary to  enforce  the  provisions  of  this  Act.    [36  Stat.  L.  177.] 

Sec.  26.  [Trademarks  —  jurisdiction  of  Philippine  Ck>urts.]  That  orig- 
inal jurisdiction  in  all  cases  arising  in  the  Philippine  Islands  is  hereby 
conferred  upon  the  courts  of  first  instance  of  the  Philippine  Islands  and 
appellate  jurisdiction  upon  the  supreme  court  of  the  Philippine  Islands  in 
matters  arising  under  the  Act  of  Congress  approved  February  twentieth, 
nineteen  hundred  and  five,  entitled  **An  Act  to  authorize  the  registration 
of  trade-marks  used  in  commerce  with  foreign  nations  .or  among  the  other 
States  or  with  Indian  tribes  and  to  protect  the  same,'*  identical  with  the 
jurisdiction  conferred  upon  courts  of  the  United  States  by  section  seventeen 
of  said  Act.     [36  Stat.  L.  177.] 

For  the  Act  of  Feb.  20,  1905,  ch.  592,  mentioned  in  the  text  see  Trademabkb. 

Sec.  27.  [Repeal  —  saving  clause.]  That  all  existing  decrees,  laws, 
regulations,  orders,  or  parts  thereof,  inconsistent  with  the  provisions  of  this 
Act,  are  hereby  repealed,  but  the  repeal  of  such  decrees,  laws,  regulations. 
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or  orders,  or  parts  thereof,  shall  not  affect  any  act  done,  or  any  right  accru- 
ing or  accrued,  or  any  suit  or  proceeding  had  or  commenced  in  any  civil 
cause  before  the  said  repeal  takes  effect ;  but  all  rights  and  liabilities  under 
said  decrees,  laws,  regulati(ms,  or  orders  shall  continue  and  may  be  enforced 
in  the  same  manner  as  if  said  repeal  had  not  been  made.  Any  offenses 
committed  and  all  penalties  or  forfeitures  or  liabilities  incurred  prior  to 
the  time  when  this  Act  shall  take  effect  under  any  decree,  law,  regulation, 
or  order  embraced  in,  modified,  changed,  or  repealed  by  this  Act  may  be 
prosecuted  or  punished  in  the  same  manner  and  with  the  same  effect  as  if 
this  Act  had  not  been  passed.  All  Acts  of  limitation, '  whether  applicable 
to  civil  causes  and  proceedings  or  to  the  prosecution  of  offenses  or  for  the 
recovery  of  penalties  or  forfeitures  embraced  in,  modified,  changed,  or 
repealed  by  this  Act  shall  not  be  affected  thereby ;  and  all  suits,  proceedings, 
or  prosecutions,  whether  civil  or  criminal,  for  causes  arising  or  acts  done  or 
committed  prior  to  the  time  when  this  Act  shall  take  effect  may  be  com- 
menced and  prosecuted  within  the  same  time  and  with  the  same  effect  as  if 
this  Act  had  not  been  passed.     [36  Stat,  L,  177.] 

m 

Sec.  28.  [Effect.]     That  this  Act  shall  take  effect  sixty  days  after  its 
passage. 
Approved,  Eight  minutes  after  Five  o'clock  P.  M. 

August  5th,  1909.     [36  Stat.  L,  178,] 

Validity  and  effect  of  ratification  of  col-  206  U.  S.  370,  27  S.  Ot.  742,  51  U.  S. 
lection  of  tariff  duties  in  Philippine  (L.  ed.)  1098,  11  Ann.  Cas.  688^  reversing 
Islands.— See  U.  S.  v,  Heinszen,    (1907)        (1907)  42  Ot.  Gl.  58. 


PHILIPPINE  TARIFF  ACT 

See  Philippine  Islands 


PHYSICAL  VALUATION  OF  PROPERTY 

ACT 

See  Interstate  Comhebgi 


PICKETT  ACT 

See  Public  Lands 


PILOTAGE 

R.  S.  4235.  Stcde  Regtdation  of  Pilots,  1242. 

R,  S.  4236.  Pilots  on  Boundaries  between  Stales,  1245. 

R.  S.  4237.  No  DiscriminaMan  in  Rates  of  Pilotage,  1247. 

R.  S.  4444.  State  Licenses,  Pilot  Charges,  Fees,  etc,,  1248. 

CROSS-RSPSSSNCSS 

Violation  of  Rules  for  Preventing  Collisions,  see  COLLISIONS. 

License  and  Regulations  of  Pilots,  see  OFFICERS  OF  MERCHANT  VES- 
SELS; SHIPPING  AND  NAVIGATION. 

Criminal  Liability  for  Loss  of  Life,  see  PENAL  LAWS. 

Pensions  for  Pilots  of  War  Vessels,  see  PENSIONS. 

Obstructions  by  Pilots  of  Navigable  Waters,  see  RIVERS,  HARBORS 
AND  CANALS. 

Regulations  for  Panama  Canal,  see  RIVERS,  HARBORS  AND  CANALS. 

Liability  for  Damage,  see  STEAM  VESSELS. 


Sec.  4235.  [State  regulation  of  pilots.]  Until  further  provision  is  made 
by  Congress,  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports  of  the 
United  States  shall  continue  to  be  regulated  in  conformity  with  the  existing 
laws  of  the  States  respectively  wherein  such  pilots  may  be,  or  with  such  laws 
as  the  States  may  respectively  enact  for  the  purpose.    [B.  /8.] 

Act  of  Aug.  7,  1789,  ch.  9,  1  Stat  L.  54. 

Sections  4235-4237  are  a  part  of  chapter  5  {"  Navigation  ")  of  title  48  {"  Regulation 
of  Commerce  and  Navigation")   of  the  Revised  Statutes. 

See  also,  as  to  state  regulations  of  pilots,  R.  S.  sec.  4444,  infra,  p.  1248. 


In  {general. —  In  Anderson  r.  Pacific 
Coast  Steamship  Co.,  (1912)  225  U.  S. 
187,  32  S.  Ct.  626,  56  U.  S.  (L.  ed.)  1047, 
the  court  said :  "  When  the  Constitution 
of  the  United  States  was  adopted,  each 
state  had  its  own  regulations  of  pilotage. 
While  this  subject  was  embraced  within 
the  grant  of  the  power  'to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states'  (Art.  1,  §  8),  Congress  did 
not  supersede  the  state  legiedation,  but  by 
the  Act  of  August  7, 1789,  c.  9,  §  4  (1  Stat. 
53,  54;  R.  S.  sec.  4235),  it  was  enacted 
that  *  all  pilots  in  the  bays,  inlets,  rivers, 
harbors,  and  ports  of  the  United  States, 
shall  continue  to  be  regulated  in  conform- 
ity with  the  existing  laws  of  the  states 
respectively  wherein  such  pilots  may  be, 
or  with  such  laws  as  the  states  may  re- 
spectively hereafter  enact  for  the  purpose, 
until  further  legislative  provision  shall  be 
made  bv  Congress.'  This  was  'a  clear 
and  authoritative  declaration  by  the  first 
Congress,  that  the  nature  of  this  subject 
is  such,  that  until  Congress  should  find 


it  necessary  to  exercise  its  power,  it 
should  be  left  to  the  legislation  of  the 
states,'  and  it  has  long  been  established 
by  the  decisions  of  this  court  that  al- 
though state  law8  concerning  pilotage  are 
regulations  of  commerce  they  fall  within 
that  class  of  powers  which  may  be  exer- 
cised by  the  states  until  Congress  shall 
see  fit  to  act." 

Authority  of  Congress  to  legiaUte  re- 
specting pilotage. —  Jurisdiction  over  the 
subject  of  pilotage  is  conferred  upon  the 
federal  government  by  the  third  clause  of 
article  VII  of  the  Constitution,  which  ^o- 
vides  for  the  regulation  of  commerce.  The 
Clymene,  (E.  D.  Pa.  1881)  9  Fed.  164, 
affirmed  (E.  D.  Pa.  1882)   12  Fed.  346. 

Under  that  clause  of  the  Federal  Con- 
stitution giving  Congress  power  to  regu- 
late commerce  with  the  foreign  nations 
and  among  the  states  it  becune  vested 
with  authority  over  the  subject  of  the 
pilotage  of  vessels  in  aU  the  ports  of  the 
Union.  0>ngre8s  has  however  never  so 
Insisted  as  to  repeal  or  supersede  the 
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1«W8  of  ihe  state  on  tiie  subject.  State  t. 
Ldvaudak,  (1884)  36  La.  Ann.  122.  See 
to  the  same  effect  Dryden  i;.  Com.,  ( 1855) 
16  B.  Mon.  (Ky.)  598. 

Authority  of  states  to  legislate  respect- 
ing pilotage. —  Immediately  upon  the 
adoption  of  the  Constitution,  Congress 
recognised  the  propriety  of  local  action 
with  respeot  to  pilotage,  in  view  of  the 
local  necessities  of  navigation.  And  even 
now,  while  it  has  full  power  over  the  sub- 
ject, .and  to  a  certain  extent  has  prescribed 
rules,  it  is  still  in  a  large  measure  sub- 
jeet  to  the  regulations  of  the  states.  Min- 
nesota Rate  Cases,  (1913)  230  U.  S.  352, 
33  S.  Ot.  72»,  57  U.  S.  (L.  ed.)  1511, 
Ann.  Cas.  1916A  18,  48  L.  R.  A.  (N.  S.) 
1151.  See  also  Cribb  r.  State,  (1861) 
9  Fla.  409. 

No  monopoly  or  combination  forbidden 
by  the  federal  anti-trust  laws  is  created 
by  state  regulations  providing  for  the  ap- 
pointment of  pilots,  and  restricting  the 
ri^t  to  pilot  to  those  duly  appointed. 
Olsen  V.  Smith,  (1904)  195  U.  S.  332,  26 
S.  Ot.  62,  49  U.  S.  (L.  ed.)  224,  affirm- 
ing (Tex.  Civ.  App.  1902)  68  8.  W.  320. 

The  grant  of  commercial  power  to  Con- 
gress does  not  contain  any  terms  which 
expressly  exclude  the  states  from  exercis- 
ing an  authority  over  its  subject-matter. 
The  poiwer  to  regulate  commerce  embraces 
various  subjects,  quite  unlike  in  their 
nature.  Some  imperatively  demand  a 
single  and  uniform  rule,  operating  equally 
on  the  commeroe  of  the  United  States  in 
every  port;  and  some,  like  the  subject 
of  this  statute,  as  imperatively  demand 
that  diversity  which  alone  can  meet  the 
local  necessities  of  navigation.  This  stat- 
ute contains  a  clear  and  authoritative 
declaration  bv  the  First  Congress  that  the 
nature  of  this  subject  is  such  that  until 
Congress  shall  find  it  necessary  to  exert 
its  power,  it  should  be  left  to  the  legisla- 
tion of  the  states ;  that  it  is  local  and  not 
national;  that  it  is  likelv  to  be  the  best 
provided  for,  not  by  one  system  or  plan  of 
regulation,  but  by  as  many  as  the  legisla- 
tive discretion  of* the  several  states  should 
deem  applicable  to  the  local  peculiarities 
of  the  ports  within  their  limits.  Cooley 
V.  Board  of  Wardens,  ( 1861 )  12  How.  299, 
13  U.  S.  (L.  ed.)  996.  See  Hobart  v. 
Drogan,  (1836)  10  Pet.  108,  9  U.  S.  (L. 
ed.)  363. 

The  third  clause  of  the  eighth  section 
of  the  first  article  of  the  Constitution, 
which  declares  that  "the  Congress  shall 
have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes,"  does 
not  exclude  the  exercise  of  any  authority 
by  the  states  to  regulate  pilots.  On  the 
contrary,  the  authority  of  the  states  to 
regulate  the  whole  subject  in  the  absence 
of  legislation  on  the  part  of  Congress  has 
been  recognized  from  the  earliest  period 
of  the  government.     Pacific  Mail  Steam- 


ship Co.  If,  Joliffe,    (1865)    2  Wall.  460, 
17  U.  S.  (L.  ed.)  806. 

State  pilotage  statutes  are  not  repug- 
nant to  the  Constitution,  as  levying  a 
duty  not  uniform  throughout  the  United 
States,  or  as  giving  a  preference  to  the 
ports  of  one  state  over  those  of  another, 
or  as  obliging  vessels  to  or  from  one  state 
to  enter,  clear,  or  pay  duties  in  another. 
Cooley  V.  Philadelphia,  (1861)  12  How. 
299,  13  U.  S.  (L.  ed.)  996.  See  also  B»  p. 
McNiel,  (1872)  13  WaU.  236,  20  U.  8. 
(L.  ed.)  624. 

No  inherent  rights  guaranteed  by  the 
Federal  Constitution  are  infringed  by  state 
regulations  providing  for  the  appointment 
of  pilots,  and  restricting  the  right  to  pilot 
to  those  duly  appointed.  Olsen  v.  Smith, 
(1904)  195  U.  S.  332,  25  8.  Ot.  52,  49 
U.  S.  (L.  ed.)  224,  afflrming  (Tex.  Oiv. 
App.  190e)  68  S.  W.  320. 

The  adoption  of  compulsory  pilotage 
regulations  by  a  state,  under  the  author- 
ity of  this  section,  does  not  violate  U.  S. 
Const.,  art.  1,  sec.  9,  d.  6,  which  provides 
that  no  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenne  to  the 
ports  of  one  state  over  those  of  another. 
Thompson  r.  Darden,  (1905)  198  U.  S. 
310,  25  S.  Ct.  660,  49  U.  S.  (L.  ed.)  1064. 

"  Conceding  that  the  pilot  laws  of  the 
several  states  are  regulations  of  commerce, 
Mr.  Justice  Story  said,  '  They  have  been 
adopted  by  Congress,  and  without  question 
are  controllable  by  it.'  2  Story,  Const, 
sec.  1071."  Wilson  v.  McNsmee,  (1881) 
102  U.  S.  672,  26  U.  S.  (L.  ed.)  234. 

The  right  to  regulate  pilots  and  pilotage 
on  navigable  waters  of  the  United  States 
belonga  to  Congress  as  a  part  of  the  power 
to  regulate  commerce,  but  until  Congress 
exercises  such  power  the  subject  may  be 
regulated  by  the  several  states.  The 
Glenearne,   (D.  C.  Ore.  1881)  7  Fed.  606. 

The  statute  was  not  a  grant  of  power 
from  Congress  to  legislate  on  the  subject 
of  pilots  and  pilotage,  but  was  a  mere 
legislative  recognition  of  the  concurrent 
power  of  the  states  over  this  subject  so 
long  as  Congress  does  not  act  in  the  mat- 
ter. The  Panama,  (1961)  Deady  27,  18 
Fed.  Cas.  No.  10,702. 

This  statute  confers  on  a  state  author- 
ity over  the  subject  of  pilotage  on  the 
navigable  waters  within  its  limits.  The 
authority  thus  conferred  or  recognized  is 
not  exclusive;  it  could  only  be  exercised 
in  such  manner  as  is  consistent  with  the 
relations  which  the  several  states  bear  to 
each  other  as  members  of  the  federal  gov- 
ernment. The  Clymene,  (E.  D.  Pa.  1881) 
9  Fed.  164,  affirmed  (E.  D.  Pa.  1882)  12 
Fed.  346. 

A  North  Carolina  statute  (Pub.  lams 
1907,  p.  906,  eh.  «25,  see.  18)  required 
all  coastwise  or  foreign  vessels  over  sixty 
gross  tons  to  take  a  state  licensed^  pilot 
between  the  sea  and  a  certain  port  in  the 
state.    It  was  held  that  this  statute  was 
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not  unconstitutional  as  undertaking  to 
regulate  commerce  between  the  states  and 
foreign  coimtries,  ajs  applied  to  vessels 
other  than  coastwise  steam  vessels;  the 
federal  statute  recognizing  the  right  of 
the  states  to  regulate  pilots,  except  in  so 
far  as  Congress  sees  fit  to  do  so.  St. 
George  i?.  Hardie,  (1908)  147  N.  C.  88, 
60  S.  £.  920. 

As  to  state  laws  afterwards  adopted. — 
"Although  Congress  cannot  enable  a  state 
to  legislate.  Congress  may  adopt  the  pro- 
visions of  a  state  on  any  subject.  When 
the  government  of  the  Union  was  brought 
into  existence,  it  found  a  system  for  the 
regulation  of  its  pilots  in  full  force  in 
every  state.  The  Act  which  has  been  men- 
tioned adopts  this  system,  and  gives  it 
the  same  validity  as  if  its  provisions  had 
been  specially  made  by  Congress.  But  the 
Act,  it  may  be  said,  is  prospective  also, 
and  the  adoption  of  laws  to  be  made  in 
future  presupposes  the  right  in  the  maker 
to  legislate  on  the  subject.  The  Act  un- 
questionably manifests  an  intention  to 
leave  this  subject  entirely  to  the  states, 
imtil  Congress  should  think  proper  to  in- 
terpose; but  the  very  enactment  of  such 
a  law  indica/tes  an  opinion  that  it  was 
necessary;  that  the  existing  system  would 
not  be  applicable  to  the  new  state  of 
things,  unless  expressly  applied  to  it  by 
Congress.''  Gibbons  v.  Ogden,  (1824)  9 
Wheat.  1,  6  U.  S.  (L.ed.)  23.  See  also 
flobart  f?.  Drogan,  (1836)  10  Pet.  108, 
^  U.  S.   (L.  ,ed.)   363. 

The  state  may  delegate  to  local  boards 
the  power  to  determine  what  rates  should 
be  paid  by  a  vessel  employing  a  pilot,  and 
by  one  spoken  that  does  not  accept  serv- 
ices. The  Chase,  (S.  D.  Fla.  1882)  14 
Fed.  864. 

State  laws  as  effective  beyond  state 
limits. —  The  pilot  laws  of  a  state  have 
sufiicient  effect  beyond  the  boundary  of 
the  state  to  fix  the  compensation  of  pilots. 
The  Nevada,  (1874)  7  Ben.  386,  18  Fed. 
Cas.  No.  10,130. 

Contracting  for  pilot's  services. —  The 
owners  of  a  steam  vessel  engaged  a  pilot 
to  go  out  from  the  Savannah  river  and 
meet  a  vessel  en  route  to  that  port  from 
Philadelphia.  The  engaged  pilot  was 
taken  on  board  and  piloted  the  vessel  to 
the  city  of  Savannah.  Before  the  engaged 
pilot  was  taken  on  board  another  pilot, 
duly  licensed  imder  the  laws  of  Georgia, 
spoke  the  vessel  and  tendered  his  services 
to  the  master,  and  his  services  were  re- 
fused. It  was  held  that  the  pilot  whose 
aervices  were  refused  had  no  right  of 
action  for  pilotage  services.  "  "Ae  en- 
gagement of  the  services  of  the  pilot  actu- 
ally taken,  by  previous  contract,  was 
equivalent  to  keeping  him  on  board  for 
that  purpose  during  the  whole  voyage,  as 
he  was,  in  fact,  under  pay  from  its  com- 
mencement; and  had  he  been  actually  on 
board  at  the  time  the  defendant  in  error 


tendered  himself  as  pilot,  ire  tbmk  tlie 
right  of  the  vessel  to  reject  the  offer  could 
not  have  been  reasonably  questioned.'' 
Spraigue  t*.  Thompson,  (1886)  118  U.  S. 
90,  6  S.  Ct  988,  30  U.  S.  (L.  ed.)  115, 
reversing  (1882)  69  Ga.  409,  47  Am. 
Rep.  760. 

Jurisdiction  on  cUima  for  pilotage* — 
Courts  of  admiralty  have  undoi]d>ted  juris- 
diction of  all  maritime  contracts  and 
torts.  The  amount  due  a  pilot  on  refus- 
ing his  services  is  not  a  penalty,  but  U  an 
implied  promise  to  pay  the  amount  speci- 
fied in  the  statute,  and  is  such  a  contract 
relating  to  pilotage  as  is  within  the 
sphere  of  the  admiralty  jurisdiction.  Ba 
p.  McNiel,  (1872)  13  Wall.  236,  20  U.  S. 
(L.  ed.)  624.  See  also  The  Wave,  (1831) 
Blatchf.  &  H.  Adm.  235,  29  Fed.  Cas.  No. 
17,297;  The  Schooner  Wave  c.  Hyer, 
(183-1)  2  Paine  131,  29  Fed.  Cas.  No. 
17,300. 

While  a  state  law  cannot  give  jurisdic- 
tion to  any  federal  court,  it  may  give  a 
substantial  right  of  such  a  character  that 
where  there  is  no  impediment  arising  from 
the  residence  of  the  parties,  the  right  may 
be  enforced  in  the  proper  federal  tribunal, 
whether  it  be  a  court  of  equity,  of  admi- 
ralty, or  of  common  law.  Ex  p.  McNiel, 
(1872)  13  Wall.  236,  20  U.  S.  (L.  ed.) 
624. 

"If  by  power  of  this  statute  the  state 
law  becomes  also  a  law  of  the  United 
States  in  respect  to  the  provision  giving 
compensation  to  pilots  wno  are  prepared 
and  tender  their  services  but  are  refused 
by  masters  of  vessels,  and  actually  render 
none,  it  would  not  make  the  right  so  con- 
ferred one  of  which  this  court  can  take 
cognizance  on  the  admiralty  side.  It 
would  become  a  legal  right  triable  on  the 
common-law  side  of  the  court  only." 
Arcularius  i;.  Staples,  (1859)  1  Fed.  (Jas. 
No.  509&. 

Concurrent  in  state  courts, —  Suits  for 
pilotage  on  the  high  seas,  and  on  waters 
navigable  beyond  the  sea  as  far  as  the 
tide  ebbs  and  flows,  are  within  the  ad- 
miralty and  maritime  jurisdiction  of  the 
United  States.  The  jurisdiction  of  the 
District  Courts  of  the  United  States  in 
cases  of  admiralty  and  maritime  jurisdic- 
tion is  not  ousted  by  the  adoption  of  the 
state  laws  by  the  Act  of  Congress.  The 
only  eff'ect  is  to  leave  the  jurisdiction 
concurrent  in  the  state  courts,  and  if  the 
party  should  sue  in  the  admiralty,  to  limit 
his  recovery  to  the  same  precise  sum  to 
which  he  would  be  entitled  imder  the  state 
laws  adopted  by  Ccoigress  if  he  should  sue 
in  the  state  courts.  Hobart  v.  Drogan, 
(1836)   10  Pet.  108,  9  U.  S.  (L.  ed.)  363. 

lAen  on  vessel. —  Claims  for  pilotage 
are  cases  of  admiralty  jurisdiction  and 
they  may  be  enforced  against  either  the 
owner  or  the  vessel.  The  offer  and  re- 
fusal of  pilotage  services  under  the  law 
giving  half  fees  therefor,  create  an  obliga- 
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tion  or  contract  npon  the  part  of  the 
owner  to  pay  the  Aame,  which  may  be 
enforced  in  admiralty  against  him  or  the 
vessel.  The  Glenearne,  (D.  0.  Ore.  1881) 
7  Fed.  604. 

A  cUUm  for  half  pUotiige  given  by  stat- 
nte  for  services  offered  and  refused,  so  far 
as  the  remedy  is  concerned,  stands  upon 
the  same  footing  as  an  ordinary  claim  for 
pilotage,  and  is  a  case  of  admiralty  juris- 
diction, and  the  suit  therefor  may  be 
against  the  vessel  or  against  the  master, 
or  one  or  both.  The  law  of  the  state 
cannot  take  away  the  limit  of  admiralty 
jurisdiction  of  the  District  Ck)urt.     The 


George  S.  Wright,  (1869)  Deady  691,  10 
Fed.  Gas.  No.  6,340. 

Unless  made  so  by  positive  law,  a  claim 
for  half  pilotage  on  refusal  of  services  is 
not  a  lien  on  the  vessel;  such  a  claim  is 
not  a  lien  by  the  maritime  law.  "  The 
liabilitv  of  the  masters  and  owners  to  this 
mulct  for  a  personal  delinquency  would  no 
way  impose  a  liability  upon  the  vessel  to 
satisfy  their  obligation;  and  as  the  law 
does  not  impose  the  obligation  on  the  ship, 
no  action  can  be  maintained  in  rem  to 
cover  the  demand."  Leitch  v.  The  George 
Law,  (1858)  6  Am.  L.  Beg.  368,  16  Fed. 
Gas.  No.  8,^3. 


Sec.  4236.  [Pilots  on  boundaries  between  States.]  The  master  of  any 
vessel  coming  into  or  going  out  of  any  port  situate  npon  waters  which  are 
the  boundary  between  two  States,  may  employ  any  pilot  duly  licensed  or 
authorized  by  the  laws  of  either  of  the  States  bounded  on  such  waters,  to 
pilot  the  vessel  to  or  from  such  port.    [JB.  8,] 

Act  of  March  2,  1837,  ch.  22,  5  Stat.  L.  163. 


In  general. — "There  is  no  doubt  that 
the  respective  states  are  the  most  com- 
petent to  regulate  the  pilotage  within 
their  own  ports,  and  that  it  is  for  the 
general  advantage  that  it  should  rest  with 
them.  With  the  exception  of  the  said  act 
of  1837  [now  R.  S.  sec.  4236]  regulating 
pilotage  in  ports  situate  upon  waters 
which  are  the  boundary  between  two 
states,  it  has  been  left  t-o  them.  The  ques- 
tion naturally  suggests  itself,  why  did 
Congress  make  this  exception?  The 
answer  is,  to  roli<>vp  the  commerce  of  the 
country  from  any  embarrassment  arising 
from  the  Imvs  of  different  states  situate 
upon  waters  which  are  the  boundary  be- 
tween them.  In  some  such  states,  their 
laws  compelled  masters  of  vessels  to  take 
their  pilots  on  board.  Kach  state,  where 
there  is  a  port  situate  upon  waters  which 
are  the  boundary  between  them,  without 
this  regulation  of  Congress,  might  em- 
barrass commerce  by  insisting  that  their 
pilot  shall  be  taken  as  pilot.  It  was  also 
to  remedy  the  strife  between  the  two 
states,  so  embarrassing  to  the  master, 
that  this  act  was  passed.  .  .  .  By  the 
regulations  under  this  act  of  Congress, 
there  is  no  impediment  to  commerce.  The 
master  of  the  vessel  can  employ  a  pilot 
licensed  bv  either  state,  and  the  licensed 
pilot  of  either  state  can  pilot  the  vessel 
in  or  out  of  the  harbor  of  either  state.** 
Cribb  V.  State,   (1861)   9  Fla.  409. 

The  word  "state"  includes  any  organ- 
ized body  politic  or  community  within  the 
territorial  jurisdiction  of  the  United 
States  having  the  power  to  legislate  on 
the  subject  of  pilots  and  pilotage  on  a 
water  forming  a  boundary  between  itself 
and  a  state  of  this  Union,  and,  therefore, 
includes  a  territory.  The  Ullock,  (D.  C. 
Ore.   1884)    19  Fed.   207.     See   also  The 


Panama,  (1961)  Deady  27,  18  Fed.  Cas. 
No.  10,702;  Neil  v.  Wilson,  (1887)  14 
Ore.  410,  12  Pac.  810. 

In  the  absence  of  legislation  by  Con- 
gress, the  state  may  pass  laws  regulating 
pilots  and  pilotage  on  a  river,  and  a  terri- 
tory may  do  the  same.    The  Alcalde,  (D. 

C.  Ore.  1887)  30  Fed.  133. 

Validity  of  state  statutes. — ^A  state  law 
which  has  any  direct  and  manifest  collision 
with  .the  federal  statutes  on  the  subject 
of  pilotage  is  void.  The  South  Cambria, 
(D.  C.  Del.  1886)  27  Fed.  525. 

A  state  statute  which  contemplates  an 
exclusive  jurisdiction  over  the  subject  of 
waters  within  its  limits,  or  which  is  de- 
signed to  interfere  with  the  right  of  a 
pilot,  duly  licensed  by  anothe"  itate,  to 
pilot  a  vessel  to  a  port  in  thax  state,  is 
inoperative  and  void.     The  Clymene,   (E. 

D.  Pa.  1881)  9  Fed.  164,  affirmed  (E.  D. 
Pa.  1882)  12  Fed.  346,  The  Charles  A. 
Sparkes,  (E.  D.  Pa.  1883)   16  Fed.  480. 

The  state  of  Delaware  has  full  au- 
thority to  regulate  pilotage  services  within 
her  navigable  waters;  and  while  she  can- 
not pass  any  law  excluding  the  duly 
qualified  pilots  of  adjoining  states  on  the 
aame  waters,  she  can  impose  such  r^ula- 
tions  as  she  deems  conducive  to  the  public 
welfare  upon  the  pilots  licensed  unider  her 
own  laws.  The  William  Low,  (D.  C.  Del. 
1882)   14  Fed.  792. 

As  between  pilots  of  the  same  state,  a 
state  statute  compelling  the  master  of  a 
vessel  to  take  the  pilot  out  of  the  river 
that  brought  him  in,  is  valid  and  binding, 
but  the  statute  cannot  compel  a  master  to 
take  a  pilot  licensed  bv  that  state  under 
any  circumstances,  or  to  pay  him  half  or 
any  pilotage  if  the  master  prefers  to, 
and  does,  take  a  pilot  licensed  by  the 
other  state.     The  Abercom,   (D.  C  Ore. 
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1S86)  26  Fed.  877,  affirmed  (C.  G.  Ore. 
1886)  28  Fed.  384.  See  also  Neil  v,  Wil- 
son, (1887)  14  Ore.  410,  12  Pac.  810. 

The  power  of  the  Btate  of  Oregon  over 
pilots  and  pilotage  is  limited  to  pilots  ap- 
pointed by  it  and  acting  under  its  laws, 
and  it  has  no  power  to  regulate  the  con- 
duct or  compensation  of  pilots  holding 
commissions  imder  the  Iowa  of  Washing- 
ton territory,  nor  to  exempt  any  vessel 
entering  the  Columbia  river  from  the  au- 
thority or  demands  of  said  pilots.  The 
Alcalde,  (D.  C.  Ore.  1887)  30  Fed.  133. 

In  Brown  v.  Elwell,  (1875)  60  N.  Y. 
249,  it  was  said  that  it  seemed  that  in 
view  of  this  section  a  vessel  in  charge  of 
a  New  Jersey  pilot  going  from  Sandy 
Hook  to  the  port  of  New  York  was  not  re- 
quired to  take  a  New  York  oilot. 

When  waters  are  not  the  boundary. — In 
Leech  v.  Louisiana,  (1009)  214  U,  S.  175, 
29  S.  Ct.  552,  53  U.  S.  (L.  ed.)  956,  it 
was  held  that  the  state  of  Louisiana  may 
make  it  a  criminal  offense  for  a  pilot  not 
duly  qualified  under  its  laws  to  pilot  a 
foreign  vessel  from  the  Gulf  of  Mexico  to 
New  Orleans,  Louisiana,  although  he  holds 
a  license  issued  under  the  authority  of 
the  state  of  Mississippi;  since  New  Or- 
leans, although  upon  tne  Mississippi  river, 
is  not  "  situated  upon  waters  which  are 
the  boundary  between  two  states."  The 
court  said:  *  The  case  for  the  plaintiff  in 
error  depends  upon  the  assumption  that 
the  'waters  which  are  the  boundary  be- 
tween two  states  *  are,  in  this  case,  the 
v/hole  Mississippi  river  so  far  as  navigable. 
We  are  of  opinion  that  the  assumption  is 
wrong,  and  that  the  limit  of  the  waters 
referred  to  is  the  point  at  which  they 
cease  to  be  a  boundary  between  two  states. 
Neither  continuity  of  wuter  nor  identity 
of  name  will  carry  them  beyond  that 
point.  If  the  plaintiff  in  error  had  under- 
taken to  pilot  from  the  Gulf  to  Natcliez, 
a  different  question  would  have  been  pre- 
sented, and  it  may  be  that  in  that  case 
the  Missdesippi  license  Avould  have  been 
good.  But  New  Orleans,  although  upon 
the  Mississippi,  is  not  situate  upon  waters 
which  are  the  boundary  between  two 
states,  and  therefore  the  section  relied 
upon  does  not  apply." 

Though  the  waters  of  the  Delaware  bay 
and  river  are  not  a  boundary  between 
the  states  of  Delaware  and  Pennsylvania, 
these  states  are  coterminous  and  border 
on  the  same  waters  within  the  purview  of 
the  statute.  The  South  Cambria,  (D.  C, 
Del.  1886)  27  Fed.  626. 

This  8ta1;ute  applies  to  the  pilotage  lawa 
of  coterminous  states  situated  upon,  the 
same  navigable  waters,  but  which  are  not 
a  separating  boundary  between  them.  The 
Clymene,  (E.  D.  Pa.  1882)  12  Fed.  346, 
affirming  (E.  D.  Pa.  1881)  9  Fed.  166. 

A  seagoing  vessel,  boimd  up  the  Colum- 
bia river,  is  on  pilotage  ground  subject 
to  the  laws  of  both  Oregon  and  Wasliiiig- 


ton,  and  might  take  a  pilot  from  either, 
after  declining  the  services  of  one  from 
the  other,  without  becoming  liable  for  half 
pilotage  to  the  latter.  But  the  statute 
does  not  apply  to  the  pilotage  ground  of 
the  Wallamet  river,  which  is  within  the  ex- 
clusive jurisdiction  of  Oregon.  "  Between 
Astoria  and  Portland  the  Columbia  and 
Wallamet  rivers  are  a  pilotage  ground  for 
the  Oregcoi  river  pilots,  but  the  pilotage 
ground  of  the  Washington  pilots  stops  at 
the  mouth  of  the  latter.  By  the  employ- 
ment of  an  Oregon  pilot  at  Astoria  the 
voyage  between  the  two  places  may  be 
made  with  one  pilot  and  for  one.  pilotage. 
But  if  the  master  chooses  to  incur  the  ex- 
pense of  double  pilotage  he  may  employ  a 
Washington  pilot  from  Astoria  to  the 
mouth  of  the  Wallamet,  and  an  Or^on 
pilot  from  thence  to  Portland.  But  he 
cannot  evade  the  offer,  or  its  effect,  of  the 
Oregon  pilot  to  conduct  his  vessel  over  any 
part  of  his  pilot  ground  within  the  ex- 
clusive jurisdiction  of  his  state,  by  employ- 
ing a  Washington  pilot  on  the  Columbia 
river  to  conduct  him  to  the  Wallamet,  and 
from  there  accompany  him  to  Portland." 
Tlie  Glenearne,  (D.  6.  Ore.  1881)  7  F6d. 
604. 

Selection  of  pilot  by  master. — ^The  stat- 
ute confers  on  the  master  of  any  vessel 
requiring  a  pilot  the  right  of  electing  who 
shall  serve  him  in  that  capacity.  The 
South  Cambria,  (D.  G.  Del.  1886)  27  Fed. 
526. 

Jurisdiction  of  claim  for  pilotage. — ^This 
section,  in  conjunction  with  the  preceding 
R.  S.  sec.  4235,  makes  applicable  in  favor 
of  pilots  the  laws  of  one  state  or  the  other, 
ana  a  pilot  licensed  under  the  laws  of  the 
state  of  New  Jersey  may  maintain  an  ac- 
tion in  the  southern  district  of  New  York 
for  pilotage  services  rendered  in  piloting 
a  vessel  into  the  port  of  New  York.  Rear- 
don  r.  Arkell,  (S.  D.  N.  Y.  1894)  69  Fed. 
624. 

I^efusal  to  take  pilot. —  In  the  Belle 
Hooper,  (E.  D.  Pa,  1886)  28  Fed.  928, 
the  libelant  was  a  Delaware  pilot  and  he 
sued  because  he  was  not  allowed  to  take 
a  vessel  out  to  sea  fr(»n  the  Delaware 
river  where  it  was  the  boimdary  of  Dela- 
ware and  Pennsylvania.  It  was  contended 
by  the  respondent  that  he  was  privileged 
to  take  a  Penneylvania  pilot,  but  the  court 
replied  that  as  he  had  not  exercised  the 
privilege  he  was  not  entitled  to  refuse  a 
Delaware  pilot.  The  court  said :  "  By 
the  pilot,  act  of  Delaware  (section  2, 
Amendments)  it  was  the  libelant's  rudit 
to  pilot  the  respondent  out  to  sea.  The 
Act  of  Congress  conferring  on  the  respond- 
ent the  privilege  of  electing  to  take  an- 
other, a  Pennsylvania  pilot,  does  not  stand 
in  the  libelant's  way.  His  right  was  sub- 
ject to  such  privilege;  but,  inasmuch  as 
the  respondent  did  not  avail  himself  of 
the  privilege,  the  federal  statute  ia  un- 
important in  the  case." 
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Sec.  4237.  [No  diseriminatioii  in  rates  of  pilotage.]  No  regtQations 
or  provisions  shall  be  adopted  by  any  State  which  shall  make  any  discrim- 
ination in  the  rate  of  pilotage  or  half-pilotage  between  vessels  sailing 
between  the  ports  of  one  State  and  vessels  sailing  between  the  ports  of  dif- 
ferent States,  or  any  discrimination  against  vessels  propelled  in  whole  or  in 
part  by  steam,  or  against  national  vessels  of  the  United  States;  and  all 
existing  regulations  or  provisions  making  any  such  discrimination  are 
annulled  and  abrogated.    [B,  8.] 

Aot  of  July  13,  1866,  ch.  177,  14  Stat.  L.  93. 


Coiurtittttionality. —  This  gection  is  con- 
stitutional and  valid  under  the  clause  of 
the  national  Constitution  authorizing  Con- 
gress to  regulate  commerce  between  the 
states.  Freeman  v.  The  Undaunted,  (N. 
D.  Cal.  1809)    37  Fed.  662. 

Only  the  diacriminating  features  of  state 
pilotage  laws  are  abrogated  by  the  pro- 
vision of  this  section  forbidding  such  dis- 
crimination,  and  annulling  and  abrogat- 
ing **  all  existing  reflations  or  provisions 
making  any  sudi  discrimination.''  Olsen 
V.  Smith,  (1904)  195  U.  S.  332,  25  S.  Ot. 
52,  49  U.  S.  (L.  ed.)  224,  affirming  (Tex. 
Civ.  App.  1902)  68  S.  W.  320. 

Separating  discriminating  features  from 
rest  of  statute. — Whether  clauses  of  a  state 
pilotage  law  granting  discriminatory  ex- 
emption, in  violation  of  this  section,  can 
be  eliminated  without  destroying  the  re- 
maining provisions,  is  a  question  for  the 
state  court  to  decide,  and*  cannot  be  re- 
viewed by  the  federal  Supreme  Court,  on 
writ  of  error  to  the  state  court.  Olsen 
<?.  Smith,  (1904)  196  U.  S.  332,  25  S.  Ct. 
62,  49  U.  S.  (L.  ed.)  224,  affirming  (Tex. 
av.  App.  1902)  68  S.  W.  320. 

Under  section  2466  of  the  Political  Code 
of  CaUfomia,  vessels  of  a  certain  class 
are  required  to  pay  "  five  dollars  per  foot 
draft,  and  four  cents  per  ton  for  each  and 
every  ton  registered  measurement,"  and 
half  pilotage  when  a  pilot  is  declined. 
But  section  2468  '^exempts  from  all 
charges  for  pilotage,  unless  a  pilot  be 
actually  ^nployed,  all  vessels  coasting  be- 
tween San  Francisco  and  any  poH  in 
Oregon,  or  in  Washington,  or  Alaska  ter- 
ritories, and  all  vessels  coasting  between 
the  ports  of  this  state,"  thereby  except- 
ing them  from  the  operation  of  the  gen- 
eral provision  of  section  2466.  l%e  stat- 
ute allowing  half  pilotage  is  in  conflict 
with  the  text  section  and  therefore  void. 
Freeman  v.  The  Undaunted,  (N.  D.  Cal. 
IS69)  37  Fed.  662. 

In  The  Alameda  r.  Neal,  (N.  D.  Cal. 
1887)  32  Fed.  331,  it  was  held  that  the 
exemption  under  section  2468  of  the 
Political  Code  of  California  did  not  have 
the  effect  of  bringing  the  whole  system 
of  regulations  for  half  pilotage  prescribed 
far  section  2466  within  the  inhibition  of 
the  federal  statute.  "  The  federal  statute 
prohibits  regulations  by  any  state  making 
a  discrimination  in  the  rates  of-pilotags 


or  half  pilotage  between  certain  vessels 
engaged  in  the  coasting  trade,  or  against 
vessels  propelled  in  whole  or  in  wot  by 
steam,  or  against  national  vessels;  and 
it  abrogates  all  existing  regulations  thus 
discriminating.  But  it  has  no  further 
operation;  it  in  no  respect  impinges  upon 
any  other  regulations,  or  touches  the  gen- 
eral system*  of  jMlotage  or  half  pilotage, 
with  respect  to  vessels  engaged  in  foreign 
commerce.  The  prohibited  discrimination, 
if  previously  made,  is  ahrogated;  if  sub- 
sequently made,  it  is  inoperative  to  defeat 
regulations  otherwise  valid." 

The  Act  of  March  7,  1879,  of  Florida, 
provides  "that  vessels  owned  wholly  in 
this  state  shall  not  be  required  to  pay  any 
pilotage  upon  entering  or  leaving  any 
port  in  this  state,  unless  they  avail  them- 
selves of  the  services  of  a  pUot."  It  was 
held  that  the  statute  does  not  give  a  dis- 
crimination within  the  meaning  of  the 
text  section,  but  is  repugnant  to  the  sixth 
clause  of  the  ninth  section  of  the  first 
article  of  the  Constitution  of  the  United 
States,  which  provides  that  ''no  prefer- 
ence shall  be  given  by  any  regulation  of 
commerce  or  revenue  to  the  ports  of  one 
state  over  those  of  another.*'  Williams  r. 
The  Lizzie  Henderson,  ( 1880)  29  Fed.  Cas. 
No.  17,726a. 

Section  zsis  of  the  Code  of  Georgia 
provides  that  "anv  person,  master,  or 
commander  of  a  snip  or  vessel  bearing 
toward  any  of  the  ports  or  harbors  of  this 
state,  exoept  coasters  in  this  state,  and 
between  the  ports  of  this  state  and  those 
of  South  Carolina,  and  between  the  ports 
of  ■  this  state  and  those  of  Ftoida,  who 
refuses  to  receive  a  pilot  on  board,  shall 
be  liable,  on  his  arrival  in  such  port  in 
this  state,  to  pay  the  first  pilot  wno  may 
have  offered  his  services  outside  the  bar 
and  exhibited  his  license  as  a  pilot,  if 
demanded  by  the  master,  the  full  rates  of 
pilotage  established  by  law  for  such  ves- 
sel." The  statute  contains  such  discrim- 
inations as  are  prohibited  by  the  text  sec- 
tion. So  much  of  the  statute  as  makes 
the  illegal  exceptions  cannot  be  separated 
so  as  &  reject  the  unconstitutional  ex- 
ceptions merely,  and  the  Whole  statute 
must  be  treated  as  annulled  sjid  abrogated 
by  the  text  section.  Spraigue  v.  Thomp- 
son, (1886)  118  U.  S.  90,  6  8.  Ct.  988, 
30  U.  S.  (L.  ed.)   116. 
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Article  3801  of  the  Statutes  of  Texas 
Rxerapts  "  all  vessels  of  whatsoever 
burthen,  owned  in  the  state  of  Texas, 
when  arriving  from  or  departing  to  any 
port  in  the  state  of  Texas."  The  article 
conflicts  with  the  text  section, and  such  ob- 
jectionable provisions  are  separable  from 
the  several  provisions  of  the  state  pilot 
law.  Olsen  v.  Smith,  (Tex.  Civ.  App. 
1902)  68  S.  W.  320,  affirmed  (1904)  19>6 
U.  S.  332,  26  S.  Ct.  52,  49  U.  S.  (L.  ed.) 
224. 

By  the  proyisions  of  sections  1965  and 
1969  of  the  Code  of  yii:giiiia,  all  vessels 
(excepting  coastwise  vessels  with  a  pilot 
license)  inward  bound  from  the  sea  to 
Smith's  Point,  York  town,  Newport  News, 
or  Norfolk,  or  any  intermediate  point,  and 
all  such  vessels  outward  bound  to  the  sea 
from  Smith's  Point,  York  town,  Newport 
News,  or  Norfolk,  or  any  intermediate 
point,  are  subject  to  the  compulsory  regu- 


lations and  rate  therein  provided.  AU 
vessels  are  subject  to  the  same  regula- 
tions, and,  under  the  same  circumstances 
and  conditions,  are  required  to  pay  the 
same  fees.  There  is  nothing  in  these 
statutes  which  expressly  makes  any  dis- 
crimination between  vessels  going  to  or 
coming  from  sea.  A  state  can  establish 
a  compulsory  system  of  pilotage  as  to 
vessels  coming  from  the  sea  into  her  in- 
land ports,  and  as  to  vessels  going  from 
her  inland  ports  to  the  sea,  without  also 
establishing  a  compulsory  system  of  pilot- 
age as  to  vessek  trading  between  her  in- 
land ports  respectively,  or  between  her 
inland  ports  and  the  ports  of  anoth^ 
state  which  can  be  reached  without  going 
to  sea.  Darden  r.  Thompson,  (1903)  101 
Va.  635,  44  S.  E.  765,  affirmed  (1905) 
198  U.  S.  310,  25  S.  Ot  660,  49  U.  a 
(L.  ed.)    1064. 


Sec.  4444.  [State  licenses,  pilot-charges,  fees,  etc.]  No  State  or 
municipal  government  shall  impose  upon  pilots  of  steam-vessels  any  obliga- 
gation  to  procure  a  State  or  other  license  in  addition  to  that  issued  by  the 
United  States,  or  any  other  regulation  which  will  impede  such  pilots  in  the 
performance  of  the.  duties  required  by  this  Title;  nor  shall  any  pilot- 
charges  be  levied  by  any  such  authority  upon  any  steamer  piloted  as  pro- 
vided by  this  Title ;  and  in  no  case  shall  the  fees  charged  for  the  pilotage 
of  any  steam-vessel  exceed  the  customary  or  legally  established  rates  in 
the  State  where  the  same  is  performed.  Nothing  in  this  Title  shall  be 
construed  to  annul  or  affect  any  regulation  established  by  the  laws  of  any 
State,  requiring  vessels  entering  or  leaving"  a  port  in  any  such  State,  other 
than  coastwise  steam-vessels,  to  take  a  pilot  duly  licensed  or  authorized  by 
the  laws  of  such  State,  or  of  a  State  situate  upon  the  waters  of  such  State. 
[B.  8.] 

Act  of  Feb.  28,  1871,  eh.  100,  16  Stat.  L.  455. 

See  also  as  to  state  regulation  of  pilots,  R.  S.  sec.  4325,  supra,  p.  1242. 
"The  title"  above  mentioned  is  title  62  of  the  Revised  Statutes,  ''Regulation  of 
Steam  Vessels.''    See  Stiba.m  Vessels. 


History. —  This  section  is  a  part  of 
the  Act  of  February  28,  1871,  ch.  100,  see. 
51,  16  Stat.  L.  440.  The  other  part  of 
section  51  will  be  found  in  R.  S.  sec.  4401. 
^e  Steam  Vessels.  Anderson  v.  Pacific 
Coast  Steamship  Co.,  (1912)  225  U.  S. 
187,  32  S.  Ct.  626,  56  U.  S.  (L.  ed.)   1047. 

Vessel  in  tow. — ^This  section  in  its  terms 
is  confined  to  coastwise  seagoing  steam 
vessels,  and  not  to  vessels  wholly  without 
motive  power  in  charge  of  a  tug.  The 
Carrie  L.  Tyler,  (C.  C.  A.  4th  Cir.  1901) 
106  Fed.  422,  46  C.  C.  A.  374,  54  L.  R. 
A.  236. 

Exemption  of  coastwise  st^am  vessels 
—  In  general, —  The  exemption  of  coast- 
wise steam  vessels  of  the  United  States 
from  the  operation  of  state  pilotage  laws 


interferes  with  such  laws  only  so  far  as 
they  relate  to  these  vessels.  Olsen  r. 
Smith,  ( 1904 )  195  U.  S.  332,  25  S.  Ct.  52, 
49  U.  S.  (L.  ed.)  224,  affirming  (Tex. 
Civ.  App.  1902)  68  S.  W.  320. 

Registered  vessels. — "  Other  than  eoast- 
wise  steam- vessels "  must  be  deemed  to 
refer  to  those  not  sailing  under  register. 
Anderson  v.  Pacific  Coast  Steamship  Co., 
(1912)  226  U.  S.  187,  32  S.  Ct.  626,  56 
U.  S.  (L.  ed.)  1047.  See  The  Queen, 
(N.  D.  Cal.  1910)  184  Fed.  637;  (C.  C. 
A.  9th  Cir.  1911)  186  Fed.  725,  108  C.  C. 
A.  595;  (O.  C.  A.  9th  Cir.  1913)  206 
Fed.  148,  124  C.  C.  A.  214. 

Registered  coastwise  seagoing  vessels 
are  not  required  by  any  federal  law  to 
have  a  United  States  pilot  in  entering 
or  leaving  any  state  port,   and  even  fi 
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atij  such  vessel  should  hare  on  board  a 
pilot  holding  a  federal  license  when  enter- 
ing or  leaving  such  port,  the  regulation 
of  such  port  pilotage  is  still  subject  to 
the  laws  of  the  state.  Anderson  c.  Pacific 
Coast  Steamship  Co.,  (1912)  225  U.  S. 
187,  32  S.  Ct.  626,  66  U.  S.  (L.  ed.) 
1047,  wherein  the  court  feaid :  **  The  stat- 
ute was  thus  construed  in  Murray  v, 
Clark,  [18731  4  Daly  468,  affirmed  [1874] 
58  N.  Y.  684,  where  a  steamer  sailing 
under  register  between  New  York  and 
Netr  Orleans,  and  touching  at  a  foreign 
port  as  was  her  privilege,  was  held  to  be 
subject  to  the  law  of  the  state  of  Xew 
York  as  to  pilotage  in  entering  the  port 
New  York,  although  at  the  time  she  was 
under  the  control  of  her  master  who  was 
a  pilot  licensed  by  the  federal  inspectors. 
In  Joslvn  V.  Nickerson,  ([C.  C.  Mass.] 
1880)  1  Fed.  133,  while  it  was  held  that 
a  libel  for  pilotage  could  not  be  sustained, 
for  the  reason  that  the  law  of  MaBsachu- 
setts  in  question  was  not  by  its  terms 
applicable,  Judge  Lowell  said  (page  135) : 
'This  statute'  (referring  to  the  federal 
act  of  1866)  'has  been  modified,  and 
the  employment  of  such  a  pilot  is  now 
compulsory  only  upon  coasting  steam  ves- 
sels not  sailing  under  a  register.  R.  S. 
sec,  4401.  [See  Steam  Vesse  s.]  Murray 
V.  CJlark,  [1873]  4  Dalv  468,  affirmed 
[1«74]  58  N.  Y.  684.  This  vessel,  there- 
fore, was  not  bound  to  carry  such  a 
gilot,  and  was  bound  by  any  law  of 
[a-ssaehusetts  which  might  require  her 
to  take  a  local  pilot.  R.  S.  sec.  4444.' 
In  Spraigue  r.  Thompson,  [1886]  118  U. 
S.  »0,  96,  [6  S.  Ct.  988,  30  U.  S.  (L.  ed.) 
115],  where  a  claim  for  pilotage  under 
the  law  of  Georgia  was  disallowed,  the 
steamer  *  was  a  coaKtwise  sea -going  steam 
vessel,'  and  *  wns  not  sailing  under 
register.'  In  Ihnis  r.  New  York,  etc.. 
Steamship  Co.,  [1901]  182  U.  S.  392,  394, 


[21  S.  a.  827,  45  U.  S.  (L.  ed.)  1146], 
after  quoting  from  sections  4401  and  44^ 
of  the  Revised  Statutes,  the  court  said: 
'The  general  object  of  these  provisions 
seems  to  be  to  license  pilots  upon  steam 
vessels  engaged  in  the  coastwise  or  in- 
terior commerce  of  the  country,  and  at 
the  same  time,  to  leave  to  the  states  the 
regulation  of  pilots  upon  all  vessels  en- 
gaged in  foreign  commerce.*  There,  the 
steamer  was  enrolled  and  licensed  for  the 
coasting  trade  under  the  laws  of  the 
United  States  and  was  engaged  in  trade 
between  Porto  Rico  and  New  York  after 
the  treaty  of  cession.  It  was  held  that 
she  was  not  within  the  pilotage  laws  of 
New  York."  See  The  Queen,  reported  in 
(N.  D.  Cal.  1910)  184  Fed.  537;  (C.  C. 
A.  9th  ar.  1911)  186  Fed.  725,  108  C. 
C.  A.  596;  (C.  C.  A.  9th  Cir.  1913)  206 
Fed.  148,  124  C.  C.  A.  214. 

Steam  vessels  engaged  in  trade  between 
Porto  Rican  ports  and  ports  of  the  United 
States  are  coastwise  steam  vessels  in  the 
sense  in  which  those  words  are  used  in 
this  section.  Huus  v.  New  York,  etc., 
Steamship  Co.,  (1901)  182  U.  S.  392,  21 
S.  Ct.  §2,7,  45  U.  S.  (L.  ed.)  1146, 
affirming  (S.  D.  N.  Y.  1900)   105  Fed.  74. 

Bffect  on  treaties. —  State  pilotage  laws, 
applied  to  a  British  vessel  coming  from 
a  foreign  port,  do  not  conflict  with  a 
treaty  provision  that  "  no  higher  or  other 
duties  or  charges  shall  be  imposed  in  any 
ports  of  the  United  States  on  British  ves- 
sels than  those  payable  in  the  same  ports 
by  vessels  of  the  United  States,"  because 
of  the  exemption  of  coastwise  steam  yv»- 
sels  of  the  United  States  from  pilotage, 
resulting  from  this  section,  or  of  any  law- 
ful exemption  of  coastwise  vessels  created 
by  the  state  laws.  Olsen  v.  Smith,  ( 1904 ) 
195  U.  S.  332,  25  8.  Ct.  62,  49  U.  S. 
(L.  ed.)  224,  affirming  (Tex.  Civ.  App. 
1902)  68  S.  W.  ZSSfk 
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PIRACY 

R.  S.  4293«  Pvblic  Vessels  to  Suppress  Piracy,  1250. 

R.  S«  4294.  Seizure  of  Piratical  Vessels,  1250. 

R-  S.  4295.  MercharU'Vessels  May  Resist  Piraies,  1251. 

R*  S«  4296.  Cimdemrtatum  of  Piratical  Vessels,  1251. 

R.  S.  4297.  Seizure  of  Vessels  Fitted  Out  for  Piracy,  1264. 

R.  S.  4298.  What  Vessels  May  be  AtMarized  to  Seize  Pirates,  1254. 

R.  S.  4299.  Duties  of  Officers  of  Customs  and  Marshals,  1255. 


CKOSS-SSFBSENGBS 

Extradition  for,  see  EXTRADITION. 

Jurisdiction  of  Courts,  see  JUDICIARY. 

Definition  and  Punishment  of  Offense,  see  PENAL  LAWS. 

Common-Uw  offenses. — ''It  is  well  settled  that  there  are  no  oommon-law  offenses 
against  the  United  States."  U.  S.  v.  Eaton,  (1892)  144  U.  S.  677,  12  S.  Ot.  764,  86 
U.  S.  (L.  ed.)  591.  See  also  cases  cited  in  Jwiclasy,  vol.  4,  at  p.  1001,  under  side- 
head  Oommot^law  jurisdictum. 


Sec.  4293.  [PnbHc  vessels  to  suppress  piiiM^.]  The  President  is 
authorized  to  employ  so  many  of  the  public  armed  vessels  as  in  his  judg* 
ment  the  service  may  require,  with  suitable  instructions  to  the  commanders 
thereof,  in  protecting  the  merchant-vessels  of  the  United  States  and  their 
crews  from  piratical  aggressions  and  depredations.    [JS.  S.] 

Act  of  March  3,  1819^  ch.  77,  3  Stat.  L.  610;  Act  of  Jan,  30,  1823,  oh.  7,  3  Stat.  L. 
721. 

Sections  4293-4299  constitute  chapter  8  (''Regulations  for  the  Suppression  of 
Piracy  ")  of  this  title  48  ("  Regulation  of  Oommerce  and  Navigation '')  of  the  Revised 
Statutes. 

Sections  6368-6384  are  a  part  of  chapter  3  ("Crimes  Arising  within  the  Maritime 
and  Territorial  Jurisdiction  of  the  United  States")  of  title  70  ("Grimes")  of  the 
Revised  Statutes.  Of  these  sections  5368-5376,  5383,  5384  related  to  the  definition 
and  punishment  of  piracy.  They  were  incorporated  in  the  Penal  Laws  of  1909,  in 
sections  290-310,  and  repealed  by  section  341  thereof.  Sections  5377-5382  of  said 
chapter  3  related  to  slave  trade.  These  with  other  sections  of  the  Revised  Statutes 
were  incorporated  in  the  Penal  Laws  of  1909  in  sections  246-271  and  repealed  by 
section  341  liiereof.    See  Penal  Laws,  ante,  this  volume,  p.  873. 

S6C.  4294.  [Seizure  of  piratical  vessels.]  The  President  is  authorized 
to  instruct  the  commanders  of  the  public  armed  vessels  of  the  United  States 
to  subdue,  seize,  take,  and  send  into  any  port  of  the  United  States,  any 
armed  vessel  or  boat,  or  any  vessel  or  boat  the,  crew  whereof  shall  be  armed, 
and  which  shall  have  attempted  or  committed  any  piratical  aggression, 
search,  restraint,  depredation,  or  seissure,  upon  any  vessel  of  the  United 
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States,  or  of  the  citizens  thereof,  or  upon  any  other  vessel ;  and  also  to  retake 
any  vessel  of  the  United  States,  or  its  citizens,  which  may  have  been  unlaw- 
fully captured  upon  the  high  seas.    [R.  S,] 

Act  of  March  3,  1819.  ch.  77,  3  Stat.  L.  512;  Act  of  Jan..  30,  1823,  ch.  7,  3  Stat.  L. 
721. 


''PintM  may,  without  doubt,  be  law- 
fully captured  on  the  ocean  by  the  public 
or  private  ships  of  every  nation;  for 
they  are,  in  truth,  the  common  enemies 
of  all  mankind,  and,  as  such,  are  liable  to 
the  extreme  rights  of  war."  The  Mari- 
anna  Flora,  (1826)  11  Wheat.  1,  «  U.  S. 
(L.  ed.)   405. 

''AmMd  veaatL" — A  brig  armed  with  a 
cannon  and  ammunition,  and  with  pistols 
and  daggers  on  board,  is  an  "  armed  ves- 
sel" within  the  intent  and  meaning  of 
the  statute.  No  distinction  ia  taken  or 
even  suggested  in  the  act,  as  to  the  ob- 
jects, or  purposes,  or  character  of  the 
armament,  whether  it  be  for  offense  or  de- 
fense, legitimate  or  iUegitiraate.  Harmony 
r.  U.  S.,  (1844)  2  How.  210,  11  U.  S. 
(L.  ed.)  239. 

"Piratical  aggxession.^^ See  this  side- 


head  in  notes  to  R.  S.  sec.  4296,  infra. 
p.   1252. 

All  vesselfi  guilty  of  piratical  aggres- 
sions.—  The  authority  given  by  this  stat- 
ute in  not  merely  over  vessels  of  the 
United  States,  of  over  citizens  of  the 
United  States,  but  it  is  extended  over  all 
vessels  guilty  of  piratical  agressions  upon 
vessels  of  the  United  States,  or  the 
citizens  thereof,  or  upon  any  other  vessel. 
It  cannot  be  presumed  that  Congress 
meant  to  direct  the  capture  of  a  foreign 
vessel  and  crew  for  an  aggression  on 
the  high  seas  upon  another  foreign  vessel, 
unless  the  aggression  was  piratical  under 
the  laws  of  nations  —  an  offense  of  which 
any  naticm  may  take  cognizance.  The 
Schooner  OhapmAn,  (1864)  4  Sawy.  501, 
5  Fed.  Gas.  No.  2,602. 


Sec.  4295.  [Merchant-vessels  may  resist  pirates.]  The  commander 
and  crew  of  any  merchant-vessel  of  the  United  States,  owned  wholly,  or  in 
part,  by  a  citizen  thereof,  may  oppose  and  defend  against  any  aggression, 
search,  restraint,  depredation,  or  seizure,  which  shall  be  attempted  upon 
such  vessel,  or  upon  any  other  vessel  so  owned,  by  the  commander  or  crew 
of  any  armed  vessel  whatsoever,  not  being  a  public  armed  vessel  of  some 
nation  in  amity  with  the  United  States,  and  may  subdue  and  capture  the 
same;  and  may  also  retake  any  vessel  so  owned  which  may  have  been  cap- 
tured by  the  commander  or  crew  of  any  such  armed  vessel,  and  send  the 
same  into  any  port  of  the  United  States.    [B.  8,] 

Act  of  March  3,  1819,  ch.  77,  3  Stat.  L.  513;  Act  of  Jan.  30,  1828,  ch.  7,  3  Stat.  L. 
721. 


This  ttatnte  ezpreuly  excepts  seizures 
by  public  armed  vessels  of  nations  in 
amity  with  the  United  States,  thus  indi- 
cating that  the  seizures  referred  to  are 
piratical   seizures  jure  gentium  and  not 


seizures  by  commissioned  national  vessels, 
however  irregular  or  unlawful  the  latter 
may  be.  The  Schooner  Chapman,  (1864) 
4  Sawy.  601,  6  Fed.  Cas.  No.  2,602. 


Sec.  4296.  [Condenmation  of  piratical  vessels.]  Whenever  any  vessel, 
which  shall  have  been  built,  purchased,  fitted  out  in  whole  or  in  part,  or  held 
for  the  purpose  of  being  employed  in  the  commission  of  any  piratical 
aggression,  search,  restraint,  depredation,  or  seizure,  or  in  the  commission 
of  any  other  act  of  piracy  as  defined  by  the  law  of  nations,  or  from  which 
any  piratical  aggression,  search,  restraint,  depredation,  or  seizure  shall 
have  been  first  attempted  or  made,  is  captured  and  brought  into  or  captured 
in  any  port  of  the  United  States,  the  same  shall  be  adjudged  and  condemned 
to  their  use,  and  that  of  the  captors  after  due  process  and  trial  in  any  court 
having  admiralty  jurisdiction,  and  which  shall  be  holden  for  the  district 
into  which  such  captured  vessel  shall  be  brought;  and  the  same  court  shall 
thereupon  order  a  sale  and  distribution  thereof  accordingly,  and  at  its 
discretion.     [B,  8.] 
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Act  of  March  3,  1819,  ch.  77,  3  Stat.  L.  513;  Act  of  Jan.  30,  1923,  ch.  7,  8  Stat  L. 
721;  Act  of  Aug.  5,  1861,  ch.  48,  12  Stat  L.  314. 


The  offenses  referred  to  are  such  only 
as  would  be  deemed  piratical  under  the 
laws  of  nations.    The  Schooner  Chapman, 
(1864)  4  Sawy.  601,  5  Fed.  Cas.  No.  2,602. 
"The  fitting  out,  etc.,  referred  to  is  a 
fitting  out  within  the  United  States,  or 
of  an  American  vessel;  for  it  is  not  per- 
ceived   by    what    authority    the    United 
States  can  direct  the  capture,  on  the  high 
seas,  of  a  foreign  vessel,  which  has  been 
fitted  out  and  held  in  a  foreign  port,  for 
piratical   purposes,  unless  she  is,  at  the 
time  of  her  capture,  on  a  piratical  cruise, 
and  is  a  pirate  under  the  laws  of  nations." 
The  fitting  out  of  a  schooner  as  a  priva- 
teer in  a  loyal  state,  to  cruise  under  the 
flag  of  the  C5onfederate  states,  against  the 
commerce  of  the  United  States,  was  held 
not  to  be  a  fitting  out  for  the  purpose  of 
being  employed  in  the  commission  of  any 
piratical  aggression,  and  the  oflScers  and 
crew   of    a   government   vessel   were   not 
entitled  under  this  statute  to  a  share  of 
the    proceeds.     The    Schooner    Chapman, 
(1864)  4  Sawy.  601,  5  Fed.  Cas.  No.  2,602. 
"  Piratical."— See  also  notes  to  R.  S. 
sec.  4204,  »upia,  p.  1251.     In  Harmony  v. 
U.    S.,     (1844)    2    How.    210,    11    U.    S. 
(L.    ed.)     239,    affirming    a    decree    con- 
demning   a    vessel    under    the    Act    of 
1819   embodied  in   the  text   section,   Mr. 
Justice  Story  said:     "The  next  question 
is  whether   the  acts  com]>lained   of   are 
piratical  within  the  sense  and  purview  of 
the  act.    The  argument  for  the  claimants 
seems  to  suppose  that  the  act  does  not 
intend  to  punish  any  aggression,  which, 
if  carried  into  complete  execution,  would 
not   amount   to   positive   piracy    in    con- 
templation   of    law.      That    it'  must    be 
mainly,   if   not   exclusively,   done   animo 
furandi,  or  lucri  causa;  and  that  it  must 
unequivocally   demonstrate   that   the   ag- 
gression is  with  a  view  to  plunder,  and 
not  for  any  other  purpose,  however  hostile 
or  atrocious  or  reprehensible  such  purpose 
may  be.    We  cannot  adopt  any  such  nar- 
row   and    limited    interpretation    of    the 
words  of  the  act;  and  in  our  judgment  it 
would  manifestly  defeat  the  objects  and 
policy  of  the  act,  which  seems  designed 
to  carry  into  effect  the  general  law  of  na- 
tions on  the  same  subject  in  a  just  and 
appropriate  manner,    \\liere  the  act  uses 
the  word  'piratical,'  it  does  so  in  a  gen- 
eral sense;  importing  that  the  aggression 
is  unauthoriz^  by  the  law  of  nations, 
hostile  in  its  character,  wanton  and  crim- 
inal in  its  commission,  and  utterly  with- 
out aiSy  sanction  from  any  public  author- 
ity or  sovereign  power.    In  short,  it  means 
that  the  act  belongs  to  tlic  class  of  offenses 
which   pirates   are   in   the   habit  of   per- 
petrating, whether  they  do  it  for  purposes 
of    plunder,    or    for    purposes    of    hatred, 
revenge,   or   wanton   abuse   of  power.     A 


pirate  is  deemed,   and  properly  deemed, 
hostis  human i  generis.    But  why  ia  he  so 
deemed?     Because  he  commits  hostilities 
upon   the  subjects  and   property   of  any 
or  all  nations,  without  any  regard  to  right 
or  duty,  or  any  pretense  of  publie  author* 
ity.     If  he  willfully  sinks  or  destroys  an 
innocent  merchant  ship,  without  any  other 
object   than   to.  gratify   his   lanFlees   ap> 
petite   for  mischief,  it  is  just  as   much 
a  piratical  aggression,  in  the  sense  of  the 
law  of  nations,  and  of  the  act  of  Congress^ 
as   if   he  did   it   solely  and   exclusively 
for  the  sake  of  plunder,  lucri  causae    The 
law  looks  to  it  as  an  act  of  hoetility, 
and  being  committed  by  a  vessel  not  com- 
missioned and  engaged  in  lawful  warfare, 
it  treats  it  as  the  act  of  a  pirate,  and 
of  one  who  is  emphatically  hostis  human! 
generis.     We  think  that  the  aggressions 
established  by  the  evidence  bring  the  case 
completely  within  the  prohibiticms  of  the 
act;    and   if  an   intent   to  plunder   were 
necessary  to  be  established   (as  we  think 
it  is  not),  the  acts  of  aggression  and  hos- 
tility and  plunder  committed  on  the  Portu- 
guese   vessel    are    sufficient    to    establish 
the  fact  of  an  open  although  petty  plund- 
erage.    Besides,  the  argument  interprets 
the   act  of   Congress   as  though   it   con- 
tained only  the  word  *  depredation,'  or  at 
least  coupled  aggression  and  depredation 
as  concurrent  and  essential  circumstances 
to  bring  the  ease  within  the  penal  enact- 
ment of  the  law.     But   the  act   has  no 
such  limitations  or  qualifications.    It  pun- 
ishes any  piratical  aggression  or  piratical 
search  or  piratical  restraint,  or  piratical 
seizure,  as  well  as  a  piratical  depredation. 
Either   is   sufficient.     The   search   or   re- 
straint   may    be    piratical    although    no 
plunder  follows,  or  is  found  worth  carry- 
ing away." 

"  Piratical  aggression  by  an  armed  ves- 
sel sailing  under  the  regular  flag  of  any 
nation,  may  be  justly  subjected  to  the 
penalty  of  confiscation  for  such  a  gross 
breach  of  the  law  of  nations.  But  every 
hostile  attack,  in  a  time  of  peace,  is  not 
necessarily  piratical.  It  may  be  by  mis- 
take, or  in  necessary  self -defense, "  or  to 
repel  a  supposed  meditated  attack  by 
pirates.  It  may  be  justifiable,  and  then 
no  blame  attaches  to  the  act;  or  it  may 
be  without  just  excuse,  and  then  it  carries 
responsibility  in  damages.  If  it  proceed 
farther,  if  it  be  an  attack  from  revenge 
and  malignity,  from  grass  abuse  of  power, 
and  a  settled  purpose  of  mischief,  it  then 
assumes  the  character  of  a  private  unau- 
thorized war,  and  may  be  punished  by  all 
the  penalties  which  the  law  of  nations  can 
properlv  administer."  The  Marianna 
Flora,  '(1826)  11  Wheat.  1.  6  U.  S.  (L. 
ed.)  405,  holding  that  a  ship  homeward 
bound  with  a  valuable  cargo  and  armed 
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did  not  engage  in  a  piratical  act  in  mak- 
ing a  meditated  hostile  attack,  when  it 
was  done  upon  a  mistake  of  the  facts, 
under  the  notion  of  just  self-defenee 
against  what  the  master  very  imprudently 
deemed  a  piratical  cruiser. 

To  make  the  fire  of  one  vessel  into  an- 
other a  piratical  aggression  within  this 
statute,  it  must  be  a  first  aggression,  un- 
provoked by  any  previous  act  of  hostility 
or  menace  from  the  other  side.  (ISdO) 
9  Op.  Atty.-Gen.  455. 

Innocence  of  owners. —  In  Harmony  v, 
U.  S.,    (1844)   2  How.  210,  11  U.  S.   (L. 
ed. )  239,  the  court  said :    "  The  act  makes 
no  exception  whatsoever,  whether  the  ag- 
gression be  with  or  without  the  co-opera- 
tion of  the  owners.    The  vessel  which  com- 
mits  the    aggression    is    treated    as   the 
offender,    as    the    guilty    instrument    or 
thing  to  which   the   forfeiture   attaches, 
without  any  reference  whatsoever  to  the 
character  or  conduct  of  the  owner.     The 
vessel  or  boat  (says  the  act  of  Congress) 
from  which  such  piratical  aggression,  etc., 
shall  have  been  nrst  attempted  or  made 
shall  be  condemned.     Nor  is  there  any- 
thing new  in  a  provision  of  this  sort. 
It  is  not  an  uncommon  course  in  the  ad- 
miralty, acting  under  the  law  of  nations, 
to  treat  the  vessel  in  which  or  by  which, 
or  by  the  master  or  crew  thereof,  a  wrong 
or  offense  has  been  done  as  the  offender, 
without   any    regard   whatsoever   to   the 
personal  misconduct  or  responsibility  of 
the  owner  thereof.    And  this  is  done  from 
the   necessity   of  the   case,   as  the   only 
adequate  means  of  suppressing  the  offense 
or  wrong,  or  insuring  an  indemnity  to 
the  injured  party.     The  doctrine  also  is 
familiarly  applied  to  cases  of  smuggling 
and  other  misconduct  under  our  revenue 
laws;    and   has    been    applied    to    other 
kindred  oases,  euch  as  cases  arising  on  em- 
bargo and  non-intercourse  acts,    in  short, 
the  acts  of  the  master  and  crew,  in  cases 
of   this   sort,   bind   the   interest   of   the 
owner  of  the  ship,  whether  he  be  innocent 
or  guilty;   and  ne  impliedly  submits  to 
whatever  the  law  denounces  as  a  forfeiture 
attached  to  the  ship  by  reason  of  their 
nnlawfol  or  wanton  wrongs." 

"A  vessel  captured  for  engaging  in 
piratical  aggression  becomes  a  prize  on 
account  of  the  state  of  universal  war  pre- 
sumed to  have  been  declared  by  a  pirate 
against  commerce  and  human  kind  at 
large,  which  requires  no  reciprocal  decla- 
ration from  any  nation.  Whether  piracy 
is  considered  as  a  name  applied  only  to 
indiscriminate  plundering  and  robbery, 
either  upon  the  high  seaa  or  upon  the 
coasts  wnere  the  high  seas  are  used  as 
the  basis  of  operation,  where  the  animus 
furandi  is  the  distinguishing  feature,  as 
is  expressed  and  held  by  President  Wool- 
sey,  precluding  the  idea  of  a  revolutionary 
or  political  eentiment,  or  whether  there 
may  be  acts  of  piracy  committed  in  fol- 


lowing out  the  direct  course  of  a  revolu- 
tionary struggle,  as  is  contended  by  Judge 
Brown  in  the  recent  case  of  The  Ambrose 
Light,  25  Fed.  Rep.  408,  there  must  be 
some  overt  act  either  in  coromitting  or 
attempting  some  offense  against  the  law 
of  nations,  to  give  a  piratical  character 
to  a  vessel.  An  intent  alone  can  never 
determine  such  a  state  of  warfare  as 
would  justify  the  seizure  of  a  prize.**  The 
City  of  Mexico,  (S.  D.  Fla.  1886)  28 
Fed.  148. 

Jurisdiction  of  the  courts. —  A  statute 
authorizes  a  capture  and  condemnation  by 
the  Unites!  States  courts  of  foreign  ves- 
sels engaged  in  a  piratical  aggression.. 
Whatever  may  be  the  responsibility  in- 
curred by  the  nation  to  foreign  powers, 
in  executing  the  statute,  there  can  be  no 
doubt  that  courts  of  justice  are  bound  to 
obey  and  administer  it.  The  Marianna 
Flora,  (1826)  11  Wheat.  1,  6  U.  S.  (L. 
ed.)  405. 

Necessity  of  judgment  in  personam  be- 
fore libel  in  rem. —  In  The  Palmyra, 
(1827)  12  Wheat.  1,  6  U.  S.  (L.  ed.) 
531,  it  was  held  that  a  judgment  of  con- 
viction upon  a  prosecution  in  personam 
is  not.  necessary  to  maintain  a  libel  in 
rem.  A  proceeding  in  rem  stands  inde- 
pendent of  and  wholly  unaffected  by  any 
criminal  proceeding  in  personam. 

-  Condemnation  of  the  vessel  as  piratical 
does  not  necessarily  imply  a  criminal  lia- 
bility of  her  officers  or  crew.  The  vessel 
might  be  condenmed  for  being  engaged 
upon  a  piratical  expedition  only,  or  for 
attempts  at  piratical  aggression  or  re- 
straint. In  such  a  ca£e  no  indictment  for 
piracy  would  lie,  because  criminal  punish- 
ment is  inflicted  only  according  to  the 
municipal  law  of  the  captors;  and  our 
statutes  do  not  make  criminally  punish- 
able piratical  undertakings  or  aggressions 
merelv."  The  Ambrose  Light,  (S.  D.  N. 
Y.  1685)  25  Fed.  408. 

Exemption  of  cargo. —  In  Harmony  v, 
U.  S.,  (1844)  2  How.  210,  11  U.  S.  (L. 
ed.)  230,  the  court  said:  "The  remain- 
ing question  is,  whether  the  cargo  is  in- 
volved in  the  same  fate  as  the  ship.  In 
respect  to  the  forfeiture  under  the  Act 
of  1S19,  it  is  plain  that  the  cargo  stands 
upon  a  very  different  ground  from  that 
of  the  ship.  Nothing  is  said  in  relation 
to  the  condemnation  of  the  cargo  in  the 
fourth  section  of  the  act;  and  in  the 
silence  of  any  expression  of  the  legisla- 
ture, in  the  case  of  provisions  confessedly 
penal,  it  ought  not  to  be  presumed  that 
their  intention  exceeded  their  language. 
We  have  no  right  to  presimie  that  the 
policy  of  the  act  reached  beyond  the  con- 
demnation of  the  offending  vessel." 

Proceedinga  as  in  prises  captured  in  war. 
—  In  (18»4)  2  Op.  Atty.-Gen.  656,  the 
attorney-general  said  that  this  statute 
does  not  expressly  refer  to  the  general 
statutory   prize   regulations,   but   in   all 
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cases  arising  under  it  the  respective 
rights  of  the  United  States  and  the  cap- 
tors are  to  be  settled,  and  the  course  of 
proceedings  to  be  ref^ulated,  by  the  stat- 
utes applicable  to  prizes  captured  in  war. 

The  expenses  of  pilotage,  maintenance 
of  her  crew,  etc.,  between  the  capture  of 
the  vessel  and  delivery  to  the  marshal, 
ought  to  be  paid  out  of  the  public  treas- 
ury, and  not  charged  on  the  proceeds  of 
the  captured  vessel.  (1834)  2  Op.  Atty.- 
Geii.  648. 

Costs  and  damages. — ^Although  probable 
cause  of  seizure  will  not  exempt  from 
costs  and  damages,  in  seizures  under  mere 
municipal  statutes,  unless  expressly  made 
a  ground  of  justification  by  the  law  itself, 
this  principle  does  not  extend  to  captures 
.jure  belli,  nor  to  marine  torts  generally, 
nor  to  acts  of  Congress  authorizing  the 
exercise  of  belligerent  rights  to  a  limited 
extent,  such  as  the  piracv  acts  of  the 
3d  of  March,  1819,  c.  76,' and  the  16th 
of  May,  1820,  c.  il2.  The  Palmyra, 
(1827)   12  WTieat.  1,  6  U.  S.  (L.  ed.)  631. 

Although  the  crew  may  be  protected 
by  a  commission  bona  fide  received,  and 


acted  under,  from  the  consequences  attach- 
ing to  the  offense  of  piracv,  oy  the  general 
law  of  nations,  although  such  commis- 
sion was  irregiilarly  issued;  yet,  if  the 
defects  in  the  commissiou  be  such  as, 
connected  with  the  insubordination  and 
predatory  spirit  of  the  crew,  to  excite  a 
justly  founded  suspicion,  it  is  sufficient, 
under  the  act  of  Congress,  to  justify  the 
captors  from  bringing  in  the  vessel  for 
adjudication,  and  to  exempt  them  from 
costs  and  damages.  The  Palmyra,  (1827) 
12  Wheat.  1,  6  U.  S.  (L.  ed.)  631. 

Where  by  mistake  an  aggression  was 
committed  by  a  foreign  armed  merchant 
vessel  on  a  public  armed  ship  of  the 
United  States,  and  a  combat  ensued  upon 
mutual  misapprehension  and  mistake,  the 
commander  oi  the  public  ship  was  held 
exempt  from  costs  and  damages  for  sub- 
duing, seizing,  and  bringing  into  a  port 
of  this  country,  for  adjudication,  the 
offending  vessel,  though  the  latter  and 
her  cargo  were  restored  by  the  sentence 
of  the  court.  The  Marianna  Flora,  ( 1826) 
11  Wheat.  1,  6  U.  S.    (L.  ed.)    406. 


Sec.  4297.  [Seisure  of  vesselfl  fitted  out  for  piracy.]  Any  vessel  built, 
purchased,  fitted  out  in  whole  or  in  part,  or  held  for  the  purpose  of  being 
employed  in  the  commission  of  any  piratical  aggression,  search,  restraint, 
depredation,  or  seizure,  or  in  the  commission  of  any  other  act  of  piracy,  as 
defined  by  the  law  of  nations,  shall  be  liable  to  be  captured  and  brought 
into  any  port  of  the  United  States  if  found  upon  the  high  seas,  or  to  be 
seized  if  found  in  any  port  or  place  within  the  United  States,  whether  the 
same  shall  have  actually  sailed  upon  any  piratical  expedition  or  not,  and 
whether  any  act  of  piracy  shall  have  been  committed  or  attempted  upon 
or  from  such  vessel  or  not ;  and  any  such  vessel  may  be  adjudged  and  con- 
demned, if  captured  by  a  vessel  authorized  as  hereinafter  mentioned,  to  the 
use  of  the  United  States  and  to  that  of  the  captors,  and  if  seized  by  a  col- 
lector, surveyor,  or  marshal,  then  to  the  use  of  the  United  States.    [B.  8.] 


Act  of  Aug.  5,  1861,  ch.  48,  12  Stat.  L.  314. 


Capton'  right  in  proceeda. —  Where  a 
vessel  was  fitted  out  within  a  loyal  state 
for  the  purpose  of  cruising  against  the 
commerce  of  the  United  States,  under  a 
letter  of  marque  issued  by  the  government 
of  the  Confederate  states,  and  was  seized, 
libeled,  and  condemned  on  the  instance 
aide  of  the  court,  it  was  held  that  the 
officers  and  crew  of  a  United  States  man- 


of-war,  who  aided  in  the  seizure,  were  not 
entitled  to  a  share  of  the  proceeds  as  of 
a  vessel  fitted  out  for  the  commission  of 
acts  of  piracy  —  the  piracy  referred  to  in 
the  statute  being  piracy  under  the  laws 
of  nations.  The  Schooner  Ghapman, 
(1864)  4  Sawy.  601,  5  Fed.  Caa.  Na 
2,602. 


Sec.  4298.  [What  vessels  may  be  authorised  to  arise  pirates.]    The 

President  is  authorized  to  instruct  the  commanders  of  the  public  armed 
vessels  of  the  United  States,  and  to  authorize  the  commanders  of  any  other 
armed  vessels  sailing  under  the  authority  of  any  letters  of  marque  and 
reprisal  granted  by  Congress,  or  the  commanders  of  any  other  suitable 
vessels,  to  subdue,  seize,  take,  and,  if  on  the  high  seas,  to  send  into  any  port 
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of  the  United  States,  any  vessel  or  boat  built,  purchased,  fitted  out,  or 
held  as  mentioned  in  the  preceding  section.    [JB.  8.] 

Act  of  Aug.  5,  1861,  ch.  48,  12  Stat.  L.  315. 

Sec.  4299.  [Duties  of  officers  of  customs  and  manhals.]  The  collectors 
of  the  several  poyts  of  entry,  the  surveyors  of  the  several  ports  of  delivery, 
and  the  marshals  of  the  several  judicial  districts  within  the  United  States, 
shall  seize  any  vessel  or  boat  built,  purchased,  fitted  out,  or  held  as  men- 
tioned in  section  forty-two  hundred  and  ninety-seven,  which  may  be  found 
within  their  respective  ports  or  districts,  and  to  [sic]  cause  the  same  to  be 
proceeded  against  and  disposed  of  as  provided  by  that  section.    [R.  8.] 

Act  of  Aug.  6,  1861,  ch.  48,  12  Stat.  L.  315. 

For  provisions  relating  to  the  various  ports  of  entry  to  collectors  and  surveyors,  see 
Customs  Ditties,  voL  2,  p.  711.  For  provisions  relating  to  the  various  judicial  dis* 
tricts,  see  Judioiabt,  voL  4,  p.  800. 


PLACER  CLAIMS 

See  Alaska;  Mineral  Lands,  Mines  and  Mining 


PLANT  QUARANTINE  ACT 

See  Agrigultubb 


PLATT  AMENDMENT 

See  Cuba 


POLITICAL  CONTRIBUTIONS 

See  Elections 


POLYGAMY 

See  BlGAMT,  POLTGAMY  AND  UNLAWFUL  InTKROOURSB  ;  PeNAL  LaWB 


PORTO  RICO 

Act  of  March  2^,  1900,  ch.  91,  1258. 

Appropriation  of  Amount  of  Customs  Revemie  on  Importations  from 
Porto  Rico  for  Use  of  Its  Govermnent,  etc.,  125S 

Ad  0]  April  12,  1900,  ch.  191  ("  Foraker  Ad  ''),  1259. 

Sec.   1 .  Application  of  Ad  to  Porto  Rico  and  Adjacent  Islands,  1259. 

2.  Tariff  on  Foreign  Imports,  1260. 

3.  Tariff  as  between   Porto  Rico  and  the    United  States  — 

to  Cease  after  Certain  Time,  1260. 
4'  Disposition  of  Duties  —  Ports  of  Entry  —  RegiUaiions  — 

Pay  of  Agents,  1261. 
6.  Duties  on  Imports,  etc.,  on  Passage  of  Act,  1262. 

6.  Capital,  1263. 

7.  Spanish  Subjeds  Deetned  Citizens,  etc. —  to  Constitute  Body 

Politic,  etc.,  1263. 

8.  Existing  Laios  Continued  —  Amendments  —  Marriage  and 

Divorce,  1263. 

9.  Nationalization  of  Porto  Rican    Vessels  —  RegulxUion  of 

Coasting  Trade,  1264. 

10.  Qvxirantine  Stations  to  Be  Established,  1265. 

11.  Redemption  of  Porto  Rican  C^ii  —  Recoinage  by  Govern- 

ment —  Legal  Tender  —  Payment  of  Debts,  1265. 

12.  Payment  of  Salaries  and  Expenses,  1 266. 

13.  Property  Acquired  under   Treaty  —  Power  of  Legislative 

Assembly,  1266. 
14'  Laws  of  United  States  Applicable,  1267. 
16.  Legislature  May  Amende  etc.,  Laws,  1268. 

16.  Judicial  Process  —  Official  Oaths,  1268. 

17.  The  Governor  —  Appointment  —  Term  . —  Residence  — 

Powers  —  Reports,  1268. 

18.  Executive  Council  - —  Appointment  —  Qualifications  — 

Duties  —  Assistants,  1268. 

19.  Secretary — Duties,  1269 

20.  Secretary  to  Act  as  Governor  During  Vacancy,  1269. 

21.  Attorney-General  —  Duties,  1269. 

22.  Treasurer  —  Bond  —  Duties,  1269. 

23.  Auditor  —  Duties,  1270. 

£4'  Commissioner  of  the  Interior  —  Duties,  1270. 
25.  Commissioner  of  Education  —  Duties,  1270. 

26.  Duties  of  Other  Members  of  Council,  1270. 

27.  Legislative  Assembly  —  House  of  Delegates  —  Composition 

and  Election,  1270. 

28.  Election  Districts,  1270. 

29.  Election  of  Delegates  —  Qualification  of  Voters  —  Organi- 

zation and  Sessions  of  House  —  Enactments  —  Pay  of 
Members,  1271. 

50.  Powers  of  House  Delegates  —  Qxuilifications  of  Members, 

1271. 

51.  Bills  —  Porssage  —  Approval  —  Veto  —  Report  of,  to 

Congress  —  Failure  to  Make  Appropriations  for  Support 
of  the  Government,  1271. 
82.  Legislative  Authority  —  Amerulinents,  Repeals,  etc, —  Grant 
jof  Franchises,  1272. 
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55.  Courts  —  Jurisdiction  and  Procedure  —  Appointment  of 

Judges  and  Territorial  Officers  —  Legislation  as  to  Courts, 
1273. 
S4»  Judicial  District  —  Appointment  of  Judicial  Offixxrs  — 
District  Court  —  Officers  —  Jurisdiction  —  Procedure — 
Terms  —  Pending  Cases,  1273. 

56.  Appeals  to  United  Stales  Supreme  Court  —  Habeas  Corpus, 

1275. 
Sff.  Salaries  —  Am^ount  and  Payment,  1275. 

57.  Salaries  of  Municipal  Officers,  1276. 

58.  Export  Duties  Not  to  Be  Imposed  —  Assessment  of  Taxes — 

Bond  Issue  Authorized  —  Limit  of  Indebtedness,  1276. 

59.  Resident  Commissioner  to    United  States  —  Salary  — 

Qualifications,  1277. 

40.  Commission  to  Revise  Laws  —  to  Report  on  Permanent 

System  of  Government,  etc. —  Expenses  —  Report,  1277. 

41.  Effect,  1278. 

Res.  of  May  1, 1900,  No,  23,  1278. 

Sec.  2.  Franchises  to  Receive  Presidents  Approval,  1278. 

S.  Franchises  —  Provisions  —  Engaging  in  Real  Estate 
Transadions  —  Foreign  Corporations,  1278. 

Act  of  March  2,  1901,  ch.  812,  1279. 

Sec.  1.  Salary  of  Commissioner  of  Education  —  Salaries  of  District 
CouH  Officials,  1279. 
2.  Fees  and  Expenses  of  Courts,  How   Payable — Fees  of 

Court  Commissioners,  1279. 
S.  Jurisdiction  of  District  Court  Extended,  1280. 

4.  Mileage  of  Jurors  and  Witnesses,  1281. 

Act  of  July  1, 1902,  ch.  1S8S,  1281. 
.    Sec.  1.  Reservation  of  Public  Lands,  etc.,  for  Public  Purposes  — 

Grant  of  Other  Lands  to  Government  of  Porto  Rico,  1281. 

5.  Resident    Commissioner    to     United    States —  Traveling 

Expenses  —  Term  of  Office,  1282.    . 

Act  of  June  11, 1906,  ch.  S075,  1282. 

Sec.  1.  ConstriuMon  of  Wharves,  etc.,  Authorized,  1282. 

2.  Impart  of  the  Word  *' Person,''  1282. 

S.  Restrictions  —  Time  Limit  for  Construction,  etc —  Right, 
to  Purchase  Improvements  Reserved  —  Payment  of 
Original  Cost  —  Commission  to  Determine  Value  — 
Sdection  of  Referee  —  Maximum  Purchase  Price  — 
Failure  to  Select  Referee  —  Authorizations  Subject  to 
Amendment,  etc. —  Wharfage  Fees,  etc.  —  Dredging  — 
Time  of  Construction  —  Extension  of  Time  —  Accounts 
—  SubUUing,  etc.,  Restricted  —  Rights  of  United  States 
Vessels  —  Further  Restriction,  1283. 

4.  Grantee  Must  Control  Shore  End  Approaches  —  Plans,  etc., 

1284. 

5.  Prior  Rights  Not  Affected,  1284. 

Act  of  June  22, 1906,  ch.  S6U,  1284. 

Sec.  1.  Salary  and  Expends  of  Resident  Commissioner  —  Method 
of  Payment,  1284. 

Act  of  June  26, 1906,  ch.  8542,  1285. 

Jurors     in     Federal     Courts  —  Qualifications  —  Exemptions  — 
Selection,  1285. 
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Ad  of  June  S9, 1906,  ch.  S61S,  1285. 

Sec.  1.  Porto  Rico  —  Use  of  Intemal-'Bevenue  Stamps  in,  Avthor- 
ized  —  Deputy  Collector  to  Be  Stationed  at  San  Juan  — 
Salary,  etc. —  Issue  of  Stamps — Additional  Duties,  1285. 
^,  Bond,  1286. 

Act  of  July  15,  1909,  ch.  4,  1286. 

Sec,  ^.  Reports  —  to  Be  Made  to  an  Executive  Department,  1286. 

Act  of  Jan.  7,  1913,  ch.  6,  1286. 

Absence  of  District  Judge  —  Appointment  of  Special  Judge,  1286. 

Act  of  Oct.  S,  1913,  ch.  16,  1287. 

Sec.  I V.  D.  Exemption  of  Imported  Articles  from  Internal  Revenue 
Tax,  1287. 

CKOSS-RSFEKENCES 

Experiment  Stations  in,  see  AORICULTVRE. 

Salary  of  Resident  Commissioner,  see  C0N0RE88. 

Acknowledgment    of  Deeds    and    Other   Instruments,    Etee    NOTARIES 

PUBLIC. 
Appeals  and  Writs  of  Error  from  Supreme  Court  and  District  Court,  see 

JUDICIARY. 
Depositories  for  Public  Moneys,  see  PUBLIC  MONEYS. 
Porto    Rico    Infantry,    see    WAR    DEPARTMENT    AND    MIUTABY 

ESTABLISHMENT. 


An  Act  Appropriating,  for  the  benefit  and  government  of  Porto  Bioo, 
revenues  collected  on  importations  therefrom  since  its  evacuation  by 
Spain,  and  revenues  hereafter  collected  on  such  importations  undor 
existing  law. 

[Act  of  March  24,  1900,  ch.  91,  31  Stat.  L.  51.] 

[Appropriation  of  amount  of  customs  revenue  on  importations  from 
Port  Bico  for  use  of  its  government,  etc.]  That  the  sum  of  two  million 
and  ninety-five  thousand  four  hundred  and  fifty-five  dollars  and  eighty- 
eight  cents,  being  the  amount  of  customs  revenue  received  on  importations 
by  the  United  States  from  Porto  Bico  since  the  evacuation  of  Porto  Rico  by 
the  Spanish  forces  on  the  eighteenth  of  October,  eighteen  hundred  and 
ninety-eight,  to  the  first  of  January,  nineteen  hundred,  together  with  any 
further  customs  revenue  collected  on  importations  from  Porto  Eico  since  the 
first  of  January,  nineteen  hundred,  or  that  shall  hereafter  be  collected 
under  existing  law,  shall  be  placed  at  the  disposal  of  the  President,  to  be 
used  for  the  government  now  existing  and  which  may  hereafter  be  estab- 
lished in  Porto  Rico,  and  for  the  aid  and  relief  of  the  people  thereof,  and 
for  public  education,  public  works,  and  other  governmental  and  public 
purposes  therein  until  otherwise  provided  by  law ;  and  the  revenues  herein 
referred  to,  already  collected  and  to  be  collected  under  existing  law,  are 
hereby  appropriated  for  the  purposes  herein  specified,  out  of  any  moneys 
in  the  Treasury  not  otherwise  appropriated.    [31  Stat.  L.  51.] 
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riiis  section  may  be  re^^ded  as  temporary  and  expired* 
See  the  notes  to  the  following  paragraph  of  the  te3ct. 


President's  authority  OTer  expenditures. 
—  Under  this  statute,  the  President,  by 
his  order  on  April  23,  1901,  allotted  and 
set  aside  $500,000  of  this  appropriation 
"  to  be  expended  for  public  and  permanent 
improvements  in  Porto  Rico,  under  the 
supervision  and  subject  to  the  approval  of 
the  governor  and  executive  council  of  the 
island."  This  allotment  did  not  exhaust 
the  President's  discretion  as  to  who  sliould 
supervise  and  approve  this  expenditure, 
nor  did  it  confer  upon  the  governor  or 
executive  council  any  permanent  right  to 
continue  to  do  so^  or  beyond  the  pleasure 


of  the  President,  and  he  had  fhe  power 
to  place  the  disbursement  of  such  appro- 
priation under  the  control  of  the  *'  admin- 
istrative authorities "  instead  of  the 
"  executive  council."  ( 1901 )  23  Op.  Atty.- 
Gen.  450. 

Erecting  or  equipping  schoolhousea. — 
The  President  could  lawfully  direct  that 
a  portion  of  the  appropriation  provided 
by  this  statute  be  used  for  the  purpose 
of  erecting  and  equipping  schoolhouses  in 
that  island.  (1900)  23  Op.  Atty.-Gen. 
329. 


▲n  Act  Temporarfly  to  praride  reTemieB  and  a  civil  gov«nim«nt  for 

Porto  Bico,  and  for  other  purposes. 

[Act  of  April  12,  1900,  ck,  191,  31  Stat.  L,  77.] 

[Sec.  1.]  [Application  of  Act  to  Porto  Bioo  and  adjacent  idands.] 

That  the  provisions  of  this  Act  shall  apply  to  the  island  of  Porto  Rico  and 
to  the  adjacent  islands  and  waters  of  the  islands  lying  east  of  the  seventy- 
fourth  meridian  of  longitude  west  of  Greenwich,  which  were  ceded  to  the 
United  States  by  the  Gtovemment  of  Spain  by  treaty  entered  into  on  the 
tenth  day  of  December,  eighteen  hundred  and  ninety-eight;  and  the  name 
Porto  Rico,  as  used  in  this  Act,  shall  be  held  to  include  not  only  the  island 
of  that  name,  but  all  the  adjacent  islands  as  aforesaid.    [31  Stat.  L.  77.] 

This  is  the  first  section  of  the  "  Forak«r  Act,"  or  the  "  Porto  Rico  Civil  Code." 
By  the  Treaty  of  Dec.  10,  189S,  30  Stat.  L.  1754,  Spain  ceded  to  the  United  States 

the  island  of  Porto  Rico  and  the  adjacent  islands. 

Subsequent  provisions,  superseding  to  a  large  extent  many  of  those  given  in  this 

title,  are  contained  in  the  Act  of  March  2,  1917,  entitled  ''An  Act  To  provide  a  civil 

government  for  Porto  Rico  and  for  other  purposes.'*    See  Pamph.  Supp.  No.  9,  Fed. 

Stat.  Ann.,  1918  Supp.  Fed.  Stat.  Ann. 


In  ceneraL-—  This  act,  called  the  *'  For- 
aker  Act/'  provided  a  civil  government  for 
Porto  Rico,  which  prior  thereto  was  under 
a  provisional  government.  Och'oa  v.  Her- 
nandez y  Morales,  (1913)  230  U.  8.  139, 
33  S.  Ct.  1033,  57  U.  S.   (L.  ed.)   1427. 

Taxation  of  machinery  and  boats  in 
harbor  of  San  Juan. —  In  Gromer  v.  Stand- 
ard Dredging  Co.,  (1912)  224  U.  S.  362, 
32  S.  Ct.  499,  56  U.  S.  (L.  ed.)  801,  it 
was  held  that  Porto  Rico  had  power  to 
tax  certain  machinery  and  boats  which  at 
the  time  of  the  levy  of  the  taxes  were 
in  the  harbor  of  San  Juan,  engaged  in 
dredging  work.  The  court  said :  "  We 
have  seen  that  by  §  1  of  the  Foraker 
Act  all  of  its  provisions  are  made  appli- 
cable to  a  certain  defined  area,  and  that 
the  name  Porto  Rico  *  shall  be  held  to  in- 
clude not  only  the  island  of  that  name, 
but  all  adjacent  islands   and  waters  of 


the  ialasds.'  The  governmental  powers 
conferred  upon  Porto  Rico  must  he  co- 
extensive with  that  area,  subject  to  the 
reservation  that  all  laws  passed  shaU  not 
be  in  conflict  with  the  laws  of  the  United 
States,  and  the  power  of  enacting  such 
laws  is  conferred  upon  the  legislative  as- 
sembly. There  is  precaution  againat 
abuse.  They  must  be  reported  to  Con- 
gress, which  has  the  power  to  annul  them. 
The  purpose  of  the  act  la  to  give  local 
self-government,  conferring  an  autonomy 
similar  to  that  of  the  states  and  ter- 
ritories, reserving  to  the  United  States 
rights  to  the  harbor  areas  and  navigable* 
waters  for  the  purpose  of  exercising  the 
usual  national  control  and  iurisdiction 
over  commerce  and  navigation.'' 

Citisen  of  Porto  Rioo  not  «a  aUtn  immip 
grant. —  In  Gonzales  v.  WiUiams,  (1904) 
192  U.  S.    1,   24   S.   Ct.    177,  4«  U.  a 
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(L.  ed.)  317,  it  w&o  held  that  a  citizen 
of  Porto  Rico  is  not  an  alien  immigrant 
within  the  intent  and  meaning  of  the  Im- 
migration Act  approved  March  3,  1891, 
26  SUt.  L.  1084,  ch.  5G1. 

Cession. —  The  relinquishment  of  sov- 
ereignty over  and  cession  of  domain  by 
Spain  to  the  United  States  of  the  island 
of  Porto  Rico  by  the  Treaty  of  Paris  of 
April  11,  1899,  must  be  regarded  as  im- 
mediate and  absolute  from  the  date  of 
its  signature,  subject  only  to  l^e  nossibil- 
ity  of  a  failure  of  ratification,  (1901) 
23  Op.  Atty.-Gen.  561. 


Extant  of  oessioii. —  Under  the  treaty  of 
peace  with  Spain  the  Gulebra  Islands  con- 
stitute a  part  of  Porto  Rico.  (1901)  23 
Op.  Atty.-Uen.  664. 

The  United  States  possesses  a  valid  and 
complete  title  to  the  whole  of  Mirafiores 
Island.  That  island  did  not  belong  to 
Porto  Rico  before  the  cession,  and  by  the 
treaty  of  peace  title  to  it  was  transferred 
bv  Spain  to  the  United  States.  (1904) 
26  Op.  Atty.-Qen.  193. 


Sbo.  2.  [Tariff  on  foreign  imports.]  That  on  and  after  the  passage  of 
this  Act  the  same  tariffs,  customs,  and  duties  shall  be  levied,  collected,  and 
paid  upon  all  articles  imported  into  Porto  Rico  from  ports  other  than  those 
of  the  United  States  which  are  required  by  law  to  be  collected  upon  articles 
imported  into  the  United  States  from  foreign  countries :  Provided,  That 
on  all  coffee  in  the  bean  or  ground  imported  into  Porto  Rico  there  shall  be 
levied  and  collected  a  duty  of  five  cents  per  pound,  any  law  or  part  of  law 
to  the  contrary  notwithstanding :  And  provided  further,  That  all  Spanish 
scientific,  literary,  and  artistic  works,  not  subversive  of  public  order  in 
Porto  Rico,  shall  be  admitted  free  of  duty  into  Porto  Rico  for  a  period  of 
ten  years,  reckoning  from  the  eleventh  day  of  April,  eighteen  hundred 
and  ninety-nine,  as  provided  in  said  treaty  of  peace  between  the  United 
States  and  Spain:  And  provided  further,  That  all  books  and  pamphlets 
printed  in  the  English  language  shall  be  admitted  into  Porto  Rico  free  of 
duty  when  imported  from  the  United  States.    [31  Stat.  L.  77.] 


Sec.  3.  [Tariff  a4s  between  Porto  Bico  and  the  United  States  —  to  oease 
after  certain  time.]  That  on  and  after  the  passage  of  this  Act  all  mer- 
chandise coming  into  the  United  States  from  Porto  Rico  and  coming  into 
Porto  Rico  from  the  United  States  shall  be  entered  at  the  several  ports  of 
entry  upon  payment  of  fifteen  per  centum  of  the  duties  which  are  required 
to  be  levied,  collected,  and  paid  upon  like  articles  of  merchandise  imported 
from  foreign  countries;  and  in  addition  thereto  upon  articles  of  merchan- 
dise of  Porto  Rican  manufacture  coming  into  the  United  States  and  with- 
drawn for  consumption  or  sale  upon  payment  of  a  tax  equal  to  the  internal- 
revenue  tax  imposed  in  the  United  States  upon  the  like  articles  of  merchan- 
dise of  domestic  manufacture;  such  tax  to  be  paid  by  internal-revenue 
stamp  or  stamps  to  be  purchased  and  provided  by  the  Commissioner  of 
Internal  Revenue  and  to  be  procured  from  the  collector  of  internal  revenue 
at  or  most  convenient  to  the  port  of  entry  of  said  merchandise  in  the  United 
States,  and  to  be  affixed  under  such  regulations  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall 
prescribe ;  and  on  all  articles  of  merchandise  of  United  States  manufacture 
coming  into  Porto  Rico  in  addition  to  the  duty  above  provided  upon  pay- 
ment of  a  tax  equal  in  rate  and  amount  to  the  internal-revenue  tax  imposed 
in  Porto  Rico  upon  the  like  articles  of  Porto  Rican  manufacture :  Provided, 
That  on  and  after  the  date  when  this  Act  shall  take  effect,  all  merchandise 
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and  articles,  except  coffee,  not  dutiable  under  the  tariff  laws  of  the  United 
States,  and  all  merchandise  and  articles  entered  in  Porto  Rico  free  of  duty 
under  orders  heretofore  made  by  the  Secretary  of  War,  shall  be  admitted 
into  the  several  ports  thereof,  when  imported  from  the  United  States,  free 
of  duty,  all  laws  or  parts  of  laws  to  the  contrary  notwithstanding;  and 
whenever  the  legislative  assembly  of  Porto  Rico  shall  have  enacted  and  put 
into  operation  a  system  of  local  taxation  to  meet  the  necessities  of  the  gov- 
ernment of  Porto  Rico,  by  this  Act  established,  and  shall  by  resolution  duly 
passed  so  notify  the  President,  he  shall  make  proclamation  thereof,  and 
thereupon  all  tariff  duties  on  merchandise  and  articles  going  into  Porto 
Rico  from  the  United  States  or  coming  into  the  United  States  from  Porto 
Rico  shall  cease,  and  from  and  after  such  date  all  such  merchandise  and 
articles  shall  be  entered  at  the  several  ports  of  entry  free  of  duty ;  and  in 
no  event  shall  any  duties  be  collected  after  the  first  day  of  March,  ninete^i 
hundred  and  two,  on  merchandise  and  articles  going  into  Porto  Rico  from 
the  United  States  or  coming  into  the  United  States  from  Porto  Rica 
[31  Stat.  L,  77.] 

In  accordance  with  the  above  section  President  McKinley  issued  his  proclamation 
July  25,  1901,  32  Stat.  L.  1^3. 

The  use  of  internal  revenue  stamps  was  authorized  and  provision  was  made  for  A 
deputy  collector,  by  the  Act  of  June  29,  1906,  ch,  3613,  infra,  p.  1285. 


Constitutionality. —  This  section  is  con- 
stitutional 90  far  as  it  fixes  the  duties  to 
be  paid  upon  merchandise  imported  into 
Porto  Rico  from  the  port  of  New  York.  It 
cannot  be  successfully  attacked  upon  the 
ground  of  its  violation  of  that  clause  of  the 
Constitution,  art.  I.,  sec.  9,  declaring  that 
"  no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state."  As  Porto  Rico 
is  not  a  foreign  country,  goods  carried 
from  New  Yonc  to  Porto  Rico  are  not 
"exports"  from  New  York  within  the 
meaning  of  that  clause.  Dooley  v.  U.  S., 
( 1901 )  183  U.  8.  151,  22  S.  Ct.  62,  46  U. 
S.  (L.  ed.)  128. 

The  island  of  Porto  Rico  is  a  territory 
appurtenant  and  belonging  to  the  United 
States,  but  not  a  part  of  the  United  States 
within  the  revenue  clauses  of  the  Consti- 
tution. This  statute  is  constitutional  as 
far  as  it  imposes  duties  on  imports  from 
such  island.  Downes  v.  Bidwell,  (1901) 
1S2  U.  S.  244,  21  S.  Ct.  770,  46  U.  S.  (L. 
ed.)  1088. 


Internal  revenue  tax. — This  section  pro- 
vides that  tariff  duties  shall  cease,  but 
the  internal  revenue  tax  upon  Porto  Rican 
articles  remains  as  that  imposed  "upon 
the  like  articles  of  domestic  manufacture." 
Jordan  v.  Roche,  (1913)  228  U.  S.  436,  33 
S.  Ct  573,  57  U.  S.  (L.  ed.)  908.  8o, 
importations  of  bay  nun  from  Porto  Rico 
were  subject  to  the  same  extended  revenue; 
tax  as  distilled  spirits.  Jordan  v.  Roche, 
(1913)  228  U.  S.  436,  33  S.  Ct.  673,  6i7 
U.  S.  (L.  ed.)  908. 

Tobacco  grown  in  Porto  Rico  after  the 
cession  of  that  island  to  the  United  States 
and  brought  into  this  country  for  ware- 
housing, and  afterwards  exported  to 
Canada  and  thence  returned  to  the  United 
States,  was  within  the  benefits  of  para- 
graph 483  of  the  Tariff  Act  of  July  24, 
1897,  30  Stat.  L.  196,  but  subject  to  the 
intenial  revenue  tax  provisions  of  thU  sec- 
tion.    (1903)  24  Op.  Atty.-Gen.  612. 


Sec.  4.  [Disposition  of  duties  — ports  of  entry  — regulations— pay  of 
agents.]  That  the  duties  and  taxes  collected  in  Porto  Rico  in  pursuance  of 
this  Act,  less  the  cost  of  collecting  the  same,  and  the  gross  amount  of  all 
collections  of  duties  and  taxes  in  the  United  States  upon  articles  of  mer- 
chandise coming  from  Porto  Rico,  shall  not  be  covered  into  the  general 
fund  of  the  Treasury,  but  shall  be  held  as  a  separate  fund,  and  shall  be 
placed  at  the  disposal  of  the  President  to  be  used  for  the  government  and 
benefit  of  Porto  Rico  until  the  government  of  Porto  Rico  herein  provided 
for  shall  have  been  organized,  when  all  moneys  theretofore  oollected  under 
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the  provisions  hereof,  then  unexpended,  shall  be  transferred  to  the  local 
treasury  of  Porto  Bico,  and  the  Secretary  of  the  Treasury  shall  designate 
the  several  ports  and  subports  of  entry  in  Porto  Rico  and  shall  make  such 
rules  and  regulations  and  appoint  such  agents  as  may  be  necessary  to  col- 
lect the  duties  and  taxes  authorized  to  be  levied,  collect^,  and  paid  in 
Porto  Bico  by  the  provisions  of  this  Act,  and  he  shall  fix  the  compensation 
and  provide  for  the  payment  thereof  of  all  such  officers,  agents,  and  assist- 
ants as  he  may  find  it  necessary  to  employ  to  carry  out  the  provisions 
hereof :  Provided,  however,  That  as  soon  as  a  civil  government  for  Porto 
Rico  shall  have  been  organized  in  accordance  with  the  provisions  of  this 
Act  and  notice  thereof  shall  have  been  given  to  the  President  he  shall  make 
proclamation  thereof,  and  thereafter  all  collections  of  duties  and  taxes  in 
Porto  Bico  under  the  provisions  of  this  Act  shall  be  paid  into  the  treasury 
of  Porto  Bico,  to  be  expended  as  required  by  law  for  the  government  and 
benefit  thereof  instead  of  being  paid  into  the  Treasury  of  the  United  States. 
[31  8taU  L.  78.] 


Receipts  from  sources  other  than  duties 
and  taxes. —  Storage  charges,  fines,  penal- 
ties, and  forfeitures,  and  other  coliectionft, 
not  duties  or  taxes;  made  by  customs  offi- 
cers in  Porto  Rico  in  the  administration 
of  the  customs  laws,  should  be  deposited 
to  the  credit  of  the  treasurer  of  the 
United  States.  (1903)  24  Op.  Atty.-Gten. 
621. 

Disposition  of  head  tax. —  The  head  tax 
upon  alien  passengers  brought  into  ports 
of  Porto  Rico  should  be  accounted  for  and 
credited  to  the  **  immigrant  fund,"  as  is 
done  with  like  collections  upon  alien  pas- 
sengers arriving  at  ports  m  the  United 
States.    Section  14,  infra,  gives  force  and 


effeot  in  Porto  Rico  to  the  immigration 
laws,     (1902)  24  Op.  Atty.-Gen.  86. 

Disposition  of  tonnage  tax. —  Tonnage 
tax  collected  in  Porto  Rico  should  be  so 
deposited  as  to  be  available  for  the  main- 
tenance in  part  of  of  the  marine  hospital 
service.  **  It  is  reasonable  to  believe  that 
(Congress,  in  extending  the  laws  of  the 
United  States  not  loc^y  inapplicable  to 
Porto  Rico  (sec.  14,  infra,  p.  1267 ) ,  and  in 
nationalizing  Porto  Rican  vessels  and  ad- 
mitting same  to  the  benefits  of  our  coast- 
ing trade  ( sec.  9,  infra,  p.  1264 ) ,  intended 
that  Porto  Rico  should  have  the  benefita 
of  the  marine-hospital  service."  (1902) 
44  Op.  Atty.-Gen.  122. 


Sec.  5.  [Duties  on  imports,  etc.,  on  passage  of  Act.]  That  on  and  after 
the  day  when  this  Act  shall  go  into  effect  all  goods,  wares,  and  merchandise 
previously  imported  from  Porto  Rico,  for  which  no  entry  has  been  made, 
and  all  goods,  wares,  and  merchandise  previously  entered  without  payment 
of  duty  and  under  bond  for  warehousing,  transportation,  or  any  other  pur- 
pose, for  which  no  permit  6f  delivery  to  the  importer  or  his  agent  has  been 
issued,  shall  be  subjected  to  the  duties  imposed  by  this  Act,  and  to  no  other 
duty,  upon  the  entry  or  the  withdrawal  thereof:  Provided,  That  when 
duties  are  based  upon  the  weight  of  merchandise  deposited  in  any  public 
or  private  bonded  warehouse  said  duties  shall  be  levied  and  collected  upon 
the  weight  of  such  merchandise  at  the  time  of  its  entry,    [31  Stat.  L,  78.] 

This  section  may  be  regarded  as  temporary  only  and  executed. 


Constitutionality. — Sugar  was  imported 
prior  to  the  passage  of  this  statute  from 
Porto  Rico  to  New  York,  and  entered  in 
bonded  warehouses.  After  the  passage  of 
the  statute  the  sugar  was  withdrawn, 
from  time  to  time,  and  the  duties  assessed 
under  this  Act  were  paid  under  protest. 
In  an  action  to  recover  the  duties  paid  it 
was  held  that  this  seotion  ia  constitutional 


wherein  it  provides  that  goods  imported 
from  Porto  Rico  before  the  passsge  oi 
the  Act,  but  remaining  in  bonded  ware- 
house after  its  passage,  are  subject  to 
the  duties  imposed  by  tliat  Act.  The  stat- 
ute is  not  void  for  lack  of  uniformity^  nor 
as  being  in  effect  an  ex  post  facto  law. 
De  Pa8»  V.  BidiweU,  (S.  D.  N.  T.  1903) 
124  Fed.  «U. 
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GENERAIi    PROVISIONS 

Seo.  6.  [Capital.]  That  the  capital  of  Porto  Rico  shall  be  at  the  city  of 
San  Juan  and  the  seat  of  government  shall  be  maintained  there.  [31  Stat 
L.  79.] 


Sec.  7.  [Spanish  subjects  deemed  oitiiens»  etc.— to  constitiite  body 
politic^  etc.]  That  all  inhabitants  continuing  to  reside  therein  who  were 
Spanish  subjects  on  the  eleventh  day  of  April,  eighteen  hundred  and 
ninety-nine,  and  then  resided  in  Porto  Rico,  and  their  children  bom  subse- 
quent thereto,  shall  be  deemed  and  held  to  be  citizens  of  Porto  Rico,  and  as 
such  entitled  to  the  protection  of  the  United  States,  except  such  as  shall 
have  elected  to  preserve  their  allegiance  to  the  Crown  of  Spain  on  or  before 
the  eleventh  day  of  April,  nineteen  hundred,  in  accordance  with  the  provis- 
ions of  the  treaty  of  peace  between  the  United  States  and  Spain  entered  into 
on  the  eleventh  day  of  April,  eighteen  hundred  and  ninety-nine ;  and  they, 
together  with  such  citizens  of  the  United  States  as  may  reside  in  Porto 
Rico,  shall  constitute  a  body  politic  under  the  name  of  The  People  of  Porto 
Rico,  with  governmental  powers  as  hereinafter  conferred,  and  with  power 
to  sue  and  be  sued  as  such.    [31  Stat.  L.  79.] 


Temporarily  retidiag  abroad.— a  natiye 
Porto  Rican,  an  artist  by  profession)  al- 
thouffh  temporarily  living  in  France  on 
April  11,  1899,  is,  under  this  section,  a 
citizen  of  Porto  Rico,  and,  as  such,  is  an 
American  artist,  whose  paintings,  upon 
importation  into  the  United  States,  are 
entitled  to  the  privileges  provided  in  para- 
graph 703  of  the  Tariff  Act  of  July  24, 
1897.  (Embodied  in  par.  056  of  sec.  1  of 
the  Act  of  Oct.  3,  1913,  title  Cubtous 
Duties,  vol.  2,  p.  883.)  Section  9,  mfra, 
tends  to  show  that  the  word  ''reside" 
was  not  used  to  eliminate  from  "  all  in- 
habitants who  were  Spanish  subjects  "  at 
the  date  of  the  treaty  of  Paris  a  class  of 
inhabitants  who  were  temporarily  abaent 
on  any  date  from  Porto  Rico.  (1902)  24 
Op.  Atty.-Gen.  40. 

CitiseBs.-— The  native  inhabitants  of 
Porto  Rico  did  not  bec(»ne  citizens  of  the 
United  States  by  virtue  of  the  cession  by 
Spain.     (1901)  23  Op.  Atey.-Gen.  370. 

Nor  *  did  the  Act  for  the  temporary 
government  of  Porto  Rico  confer  federal 
citizenship  upon  the  inhabitants  of  that 
island.     (1901)  23  Op.  Atty.-Gen.  370. 

Suits  against  the  govemmeiit  of  Porto 


Sioo. —  The  words  "to  sue  and  be  sued/' 
as  used  in  this  section,  do  not  apply  to 
the  government  of  Porto  Rico,  which  can- 
not oe  sued  without  its  consent.  Porto 
Rico  V.  Rosally  OastiUo,  (1913)  227  U.  8. 
270,  33  S.  Ct.  362,  67  U.  S.  (L.  ed.)  607, 
wherein  the  court  said :  "  It  is  not  open 
to  controversy  that  aside  from  the  exist- 
ence of  some  exception  the  government 
wMch  the  Organic  Act  established  in 
Porto  Rico  is  of  such  nature  as  to  come 
within  the  general  rule  exempting  a  gov- 
ernment sovereign  in  its  attributes  from 
being  sued  without  its  consent.  See  also 
Richardson  r.  Fajardo  Sugar  Co.,  (1916) 
241  U.  S.  44,  30  S.  Ot.  476,  60  U.  S.  (L. 
ed.)  870;  Veitiat?.  Fortuna  Estates^  (C.  0. 
A.  1st  Cir.  1917)  240  Fed.  266,  163  G. 
C.  A.  182. 

The  People  of  Porto  Rico,  a  body  nolitio 
created  by  Act  of  Congress,  altnough 
possessed  of  limited  and  subordinate  gov- 
ernmental powers,  nevertheless  possesses 
sufficient  of  the  qualities  of  sovereignty  to 
exempt  it  from  liability  to  the  procesa 
and  jurisdiction  of  New  York  state. 
Richmond  v.  Porto  Rioo,  (1906)  61  Miao. 
202,  99.  N.  Y.  S.  743. 


Sbc.  8.  [Existing  hvws  continued  —  amendments — marriage  and 
diyoroe.]  That  the  laws  and  ordinances  of  Porto  Rico  now  in  force  shall 
continue  in  full  force  and  effect,  except  as  altered,  amended,  or  modified 
hereinafter,  or  as  altered  or  modified  by  military  orders  and  decrees  in 
force  when  this  Act  shall  take  effect,  and  so  far  as  the  same  are  not  incon- 
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sistent  or  in  conflict  with  the  statutory  laws  of  the  United  States  not  locally 
inapplicable,  or  the  provisions  hereof,  until  altered,  amended,  or  repealed 
by  the  legislative  authority  hereinafter  provided  for  Porto  Rico  or  by  Act 
of  Congress  of  the  United  States :  Provided,  That  so  much  of  the  law  which 
was  in  force  at  the  time  of  cession,  April  eleventh,  eighteen  hundred  and 
ninety-niiie,  forbidding  the  marriage  of  priests,  ministers,  or  followers  of 
any  faith  because  of  vows  they  may  have  taken,  being  paragraph  four, 
article  eighty-three,  chapter  three,  civil  code,  and  which  was  continued 
by  the  order  of  the  secretary  of  justice  of  Porto  Rico,  dated  March  seven- 
teenth, eighteen  hundred  and  ninety-nine,  and  promulgated  by  Major-Qen- 
eral  Guy  V.  Henry,  United  States  Volunteers,  is  hereby  repealed  and 
annulled,  and  all  persons  lawfully  married  in  Porto  Rico  shall  have  all  the 
rights  and  remedies  conferred  by  law  upon  parties  to  either  civil  or  relig- 
ious marriages:  And  provided  further,  That  paragraph  one,  article  one 
hundred  and  five,  section  four,  divorce,  civil  code,  and  paragraph  two,  sec- 
tion nineteen,  of  the  order  of  the  minister  of  justice  of  Porto  Rico,  dated 
March  seventeenth,  eighteen  hundred  and  ninety-nine,  and  promulgated 
by  Major-Qeneral  Guy  V.  Henry,  United  States  Volunteers,  be,  and  the 
same  hereby  are,  so  amended  to  read:  ** Adultery  on  the  part  of  either  hus- 
band or  the  wife."    [31  Stat.  L.  79.] 


Orders  in  excess  of  authority. —  This 
section  was  not  intended  to  validate  any 
order  of  a  military  governor  in  excess  of 
the  authority  conferred  upon  him  by  the 
President.  Ochoa  t;.  Hernandez  y  Morales, 
(1»13)  230  U.  S.  139,  33  S.  Ct.  1033,  57 
U.  S.  (L.  ed.)  1427. 

The  local  statutory  law  of  real  prop- 
erty requiring  the  giving  and  recording  of 
cautionar}'  notice  of  a  pending  suit  in 
order  to  affect  innocent  third  parties  deal- 
ing with  the  recorded  owner  is  applicable 
to  a  suit  brought  on  the  equity  side  of 
the  United  States  District  Court  of  Porto 
Rico,  in  view  of  the  provisions  of  this  sec- 
tion, although  by  sec.  34  of  this  Act, 
infra,  p.  1273,  the  District  Court  of  the 
United  States  for  Porto  Rico  is  given,  in 
addition  to  the  ordinary  jurisdiction  of 
federal  District  Courts,  jurisdiction  of  all 
cases  cognizant  in  the  federal  Circuit 
Courts  (now  merged  in  the  District 
Court)  with  power  to  proceed  therein  in 
the    same    manner.      RcHneu     v,     Todd^ 


(1907)  206  U.  8.  368,  27  S.  a.  724,  51 
U.  S.  (L.  ed.)  1093. 

Damages  for  a  wrongful  attachmewt 
may,  under  this  section,  be  assessed  in  the 
special  proceeding  provided  by  Porto  Rico 
Code  Civ.  Pro.,  arts.  1400-1416,  where 
attachments  have  wrongfuUy  been  iseued 
and  vacated  for  any  cause.  Perea  9. 
Fernandez,  (1906)  202  U.  S.  80,  26  8.  Ot 
561,  SOU.  S.  (L.  ed.)  942. 

Abolishing  quaai-public  office. —  Oon« 
gress  could,  by  this  act,  confiscate  with- 
out compensation,  so  far  aa  the  Federal 
Constitution  is  concerned,  the  office  of 
solicitor  of  the  courts  of  first  instance  of 
the  capital  of  Porto  Rioo,  lawfully  pur- 
chased in  perpetuity,  prior  to  oocupaxion 
of  Porto  Rico  by  the  military  authorities 
of  the  United  States.  Alvarez  y  Sanchea 
17.  U.  S.,  (1910)  216  U.  S.  167,  30  &  Ct 
361,  54  U.  S.  (L.  ed.i  432. 

Cited. —  This  section  was  cited  in  Elaa* 
burn  17.  Chaves,  (1915)  239  U.  &  283, 
36  S.  Ct.  47,  60  U.  S.  (L.  ed.)  290. 


Seo.  9.  [Nationaluation  of  Porto  Bican  vessels  —  regalatton  of  eoastixiff 
trade.]  That  the  Commissioner  of  Navigation  shall  make  such  regulations, 
subject  to  the  approval  of  the  Secretary  of  the  Treasury,  as  he  may  deem 
expedient  for  the  nationalization  of  all  vessels  owned  by  the  inhabitants  of 
Porto  Bico  on  the  eleventh  day  of  April,  eighteen  hundred  and  ninety^ 
nine,  and  which  continued  to  be  so  owned  up  to  the  date  of  such  national- 
:zation,  and  for  the  admission  of  the  same  to  all  the  benefits  of  the  coasting 
trade  of  the  United  States ;  and  the  coasting  trade  between  Porto  Bico  and 
the  United  States  shall  be  regulated  in  accordance  with  the  provisions  of 
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law  applicable  to  such  trade  between  any  two  great  coasting  districts  o£  the 
United  States.  [31  Stat.  L.  79.] 


Purpose  of  statute. — "  By  this  Act  it 
was  evidently  intended,  not  only  to  na- 
tionalize all  Porto  Rican  vessels  as  vessels 
of  the  United  States,  and  to  admit  them 
to  the  benefits  of  their  coasting  trade,  bait 
to  place  Porto  Rico  substantially  upon 
the  coast  of  the  United  States,  and  vessels 
engaged  in  trade  between  that  island  and 
the  continent,  as  engaged  in  the  coasting 
trade.  .  .  .  That  tne  words  *  coasting 
trade '  are  not  intended  to  be  strictly 
Hmited  to  trade  between  ports  in  adjoin- 
ihg  districts  is  also  evident  from  R.  S. 
sec.  4368"  (title  Shipping  and  Navi- 
gation). Huus  V,  New  York,  etc.,  Steam- 
sliip  Co.,  (1901)  182  U.  S.  392,  21  S.  Ct. 
827,  45  U.  S.  (L.  ed.)   1146. 

Coasting  trade. —  The  evident  intention 
of  this  section  is  to  extend  and  make 
applicable  the  privileges  and  restrictions 
of  the  coasting  trade  of  the  United  States 
to  trade  and  navigation  between  the 
United  States  and  Porto  Rico,  the  same 
as  if  they  formed  contiguous  territory. 
Bigley  u.  New  York,  etc..  Steamship  Co., 
(S.  D.  N.  Y.  1900)    105  Fed.  74. 


Compensation  to  consular  officers  for 
services  to  vessels. — Section  12  of  the  Act 
of  June  26,  1884,  23  Stat.  L.  56  (title 
Diplomatic  And  Consuiab  Officers,  voL 
3.  p.  42),  which  provides  that  consular 
officers  rendering  official  services  to  Ameri- 
can vessels  and  seamen  shall  furnish  the 
master  of  every  such  vessel  with  an  item- 
ized statement  of  such  services  performed, 
and  make  a  report  thereof  to  the  Secretary 
of  the  Treasury,  and  for  such  services 
shall  receive  from  the  Treasury  Depart- 
ment the  same  compensation  that  they 
would  have  received  prior  to  the  passage 
of  that  Act,  applies  equally  to  services 
rendered  to  nationalized  Porto  Rican  ves- 
sels.     (1901)   23  Op.  Atty.-Qen.  414. 

Consular  relief  to  Porto  Rican  seaman. 
— ^A  Porto  Rioan  engaged  in  the  occu- 
pation of  a  seaman  in  the  American  mer- 
chant marine,  including  that  of  Porto 
Rico,  i«  an  American  seaman  within  the 
meaning  of  the  statute  relating  to  relief 
by  consuls,  in  view  of  the  provisions  of 
this  section  and  section  14,  infra,  p.  12^7f 
(1901)  23  Op.  Atty.-G^.  400. 


Sec.  10.  [Quarantine  stations  to  be  established.]  That  quarantine  sta^ 
tions  shall  be  established  at  such  places  in  Porto  Rico  as  the  Supervising 
Surgeon-General  of  the  Marine-Hospital  Service  of  the  United  States  shall 
direct,  and  the  quarantine  regulations  relating  to  the  importation  of  diseases 
from  other  countries  shall  be  under  the  control  of  the  Government  of  the 
United  States.    [31  Stat.  L.  80.] 

The  Marine-Hospital  Service  is  now  known   as  the  Public  Health  Service.     See 
Health  akd  Quabantine,  vol.  3,  p.  532. 


Sec.  11.  [Redemption  of  Porto  Rican  coin — recoinage  by  Oovemment 
—  legal  tender —  payment  of  debts.]  That  for  the  purpose  of  retiring  the 
Porto  Rican  coins  now  in  circulation  in  Porto  Rico  and  substituting  therefor 
the  coins  of  the  United  States,  the  Secretary  of  the  Treasury  is  hereby 
authorized  to  redeem,  on  presentation  in  Porto  Rico,  all  the  silver  coins  of 
Porto  Rico  known  as  the  peso  and  all  other  silver  and  copper  Porto  Rican 
coins  now  in  circulation  in  Porto  Rico,  not  including  any  such  coins  that 
may  be  imported  into  Porto  Rico  after  the  first  day  of  February,  nineteen 
hundred,  at  the  present  established  rate  of  sixty  cents  in  the  coins  of  the 
United  States  for  one  peso  of  Porto  Rican  coin,  and  for  all  minor  or  sub- 
sidiaiy  coins  the  same  rate  of  exchange  shall  be  applied.  The  Porto  Rican 
coins  so  purchased  or  redeemed  shall  be  recoined  at  the  expense  of  the  United 
States,  under  the  direction  of  the  Secretary  of  the  Treasury,  into  such  coins 
of  the  United  States  now  authorized  by  law  as  he  may  direct,  and  from  and 
,  after  three  months  after  the  date  when  this  Act  shall  take  effect  no  coins 
shall  be  a  legal  tender,  in  payment  of  debts  thereafter  contracted,  for  any 
amount  in  Porto  Rico,  except  those  of  the  United  States ;  and  whatever  sum 
may  be  required  to  carry  out  the  provisions  hereof,  and  to  pay  all  expenses 
7  F.  S.  A,— 41 
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that  may  be  incurred  in  connection  therewith,  is  hereby  appropriated,  and 
the  Secretary  of  the  Treasury  is  hereby  authorized  to  establish  such  regula- 
tions and  employ  such  agencies  as  may  be  necessary  to  accomplish  the  pur- 
poses hereof:  Provided,  however,  That  all  debts  owing  on  the  date  when 
this  Act  shall  take  effect  shall  be  payable  in  the  coins  of  Porto  Rico  now  in 
circulation,  or  in  the  coins  of  the  United  States  at  the  rate  of  exchange 
above  named.  [31  Stat.  L.  80.] 


Impairment   of   contract   obligations. — 

Contract  obligations  were  not  impaired  by 
so  much  of  this  section  as  requires  United 
States  currency  at  the  rate  of  exchange 
prescribed  by  the  act,  and  not  at  the  rate 
of  one  dollar  for  each  peso  of  indebted- 
ness, to  be  accepted  in  discharge  of  an 


obligation  on  account  of  a  purchase  in 
18 W  of  a  plantation  in  Porto  Rico,  which 
was  to  be  satisfied  with  money  current 
in  the  province  at  the  rate  of  100  centayoa 
for  each  peso  of  indebtedness.  SerraBea 
i>.  Esbri,  (1906)  200  U.  S.  103,  26  a  Ofci 
176,  60  U.  S.  (L.  ed.)  301. 


Sec.  12.  [Payment  of  salaries  and  expenses.]  That  all  expenses  that  may 
be  incurred  on  account  of  the  government  of  Porto  Rico  for  salaries  of  offi- 
cials and  the  conduct  of  their  oflSces  and  departments,  and  all  expenses  and 
obligations  contracted  for  the  internal  improvement  op  development  of  the 
island,  not,  however,  including  defenses,  barracks,  harbors,  light-houses, 
buoys,  and  other  works  undertaken  by  the  United  States,  shall  be  paid  by 
the  treasurer  of  Porto  Bico  out  of  the  i>evenues  in  his  custody.  [31  Siat. 
L.  80.] 

District   Court. —  The   expenses   of   the       of  the  goyemment  of  Porto  Rico.     (1012) 
District  Court  of  the  United  States  for      29  Op.  Attj.-Qm.  563. 
Porto  Rico  should  be  paid  from  the  funda 

Sec.  13.  [Property  acquired  under  treaty— power  of  legifllatiye  assem- 
bly.] That  all  property  which  may  have  been  acquired  in  Porto  Bico  by 
the  United  States  under  the  cession  of  Spain  in  said  treaty  of  peace  in  any 
public  bridges,  road  houses,  water  powers,  highways,  unnavigable  strecuns, 
and  the  beds  thereof,  subterranean  waters,  mines,  or  minerals  under  the 
surface  of  private  lands,  and  all  property  which  at  the  time  of  the  cession 
belonged,  under  the  laws  of  Spain  then  in  force,  to  the  various  harbor- 
works  boards  of  Porto  Kico,  and  all  the  harbor  shores,  docks,  slips,  and 
reclaimed  lands,  but  not  including  harbor  areas  or  navigable  waters,  is 
hereby  placed  under  the  control  of  the  government  established  by  this  Act 
to  be  administered  for  the  benefit  of  the  people  of  Porto  Rico ;  and  the  legis- 
lative assembly  hereby  created  shall  have  authority,  subject  to  the  limitar 
tions  imposed  upon  aU  its  acts,  to  legislate  with  respect  to  all  such  matters 
as  it  may  deem  advisable.    [31  Stat,  L.  80.]  ; 


Property  acquired  under  treaty. —  Un- 
der Spanish  laws,  land  under  tide  water 
to  highwater  mark  in  the  ports  and  har- 
bors in  the  Spanish  West  Indies  belonged 
to  tlie  Crown,  and  as  such,  by  treaty  of 
cession,  have  become  a  part  or  the  public 
domain  of  the  United  States.  (1899)  22 
Op.  Atty.-Gen.  644. 

In  Porto  Rico  the  Crown  of  Spain  was 
the  owner,  for  public  use,  of  the  pro- 
prietary rights  of  the  natural  beds  or 
channels  of  rivers,  both  navigable  and 
unnavigable,  to  the  extent  covered  by  the 


waters  in  their  ordinary  greatest  awella. 
(1899)  22  Op.  Atty.-Gen.  546. 

I1ie  so-called  "public  lands"  of  Porto 
Rico  which,  prior  to  the  treaty  of  peace, 
belonged  to  Spain,  were,  by  that  treaty, 
ceded  to  and  now  belong  to  the  United 
States  and  not  to  Porto  Rico.  (1902)  24 
Op.  Atty.-Gen.  8. 

Local  legislative  power. —  By  this  sec- 
tion. Congress  committed  to  local  control, 
subject  to  the  express  limitation  upon  the' 
local  legislative  power,  the  administration, 
of  certain  public  property  and  utilitiea 
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including  ''harbor  shores^  docks,  slipB, 
and  reclaimed  lands  **  but  excluding  *"  har- 
bor areas  or  navigable  waters."  (1901) 
23  Op.  Atty.-Gen^  564. 

BiipontioB  of  public  lands. — The  power 
to  dispose  permanently  of  public  lands 
and  property  in  Porto  Rico  rests  in  Con- 
greae,  and  in  the  abaence  of  a  statute 
conferring  such  power  cannot  be  exer- 
cised by  Uie  executive  departments  of  the 
government.      (1899)    2Q   Op.    Atty.-Qen. 

nnrxm 

CoBcesaions. —  Neither  the  President 
nor  the  War  Department  has  power  to 
grant  a  concession  of  the  right  to  use  the 
water  power  of  the  River  Plata  in  Porto 
lUco.     (1899)  22  Op.  Atty.-Gen.  546. 

Acquiring  property  for  a  naval  base. — 
Since  the  general  government  made  no 
reserration,   express  or   implied^   of   any 


zone  or  strip  of  harbor  shore  not  intended 
to  be  surrendered  to  the  local  government 
by  that  Act,  the  United  States  should 
obtain,  in  accordance  with  the  usual 
methods  of  authorization  by  Congress,  a 
transfer  of  such  individual  property 
rights  as  may  be  involved,  and  a  retro- 
cession pro  tanto  from  the  government  of 
Porto  Rico  of  such  part  as  may  be  needed 
for  a  naval  station.  Thg  Kavy  Depart- 
ment would  not  be  warranted  in  request- 
ing the  President  to  make  assignment  of 
property  to  it  for  a  naval  base,  so  far, 
at  least,  as  that  portion  of  the  plan  is 
concerned  which  involves  harbor  shores, 
or  any  other  branch  of  the  rights  and 
property  committed  by  this  section  to  the 
administration  of  the  government  of 
Porto  Rico.  (1901)  23  Op.  Atty.-Gen. 
564. 


Sec.  14.  [Laws  of  United  States  applicable.]  That  the  statutory  laws  of 
the  United  States  not  locally  inapplicable,  except  as  hereinb.ef  ore  or  herein- 
after otherwise  provided,  shall  have  the  same  force  and  effect  in  Porto  Bico 
as  in  the  United  States,  except  the  internal-reyenne  laws,  which,  in  view  of 
the  provisions  of  section  three,  shall  not  have  force  and  effect  in  Porto  Bico. 
[31  Stat  L,  80.] 


National  banks. —  By  this  section  the 
laws  of  the  United  States  relative  to  the 
organization  and  powers  of  national  hanks 
were  extended  to  Porto  Rico.  (1900)  23 
Op.  Atty.-Gen.  169. 

Employers'  LiabUity  Act.— That  the 
Employers'  Liability  Act  of  April  22, 
1908,  35  Stat.  L.  66,  291,  ch.  149  (title 
Railroads)  applied  to  Porto  Rico  was  ex- 
pressly decided  in  American  R.  Co.  v. 
Birch,  (1912)  224  U.  S.  647,  32  S.  Ct. 
603,  66  U.  S.  (L.  ed.)  879. 

Safety  Appliance  Acts. —  That  the 
Safety  Appliance  Act  of  March  2,  1903 
(title  Railboaos)  applied  to  Porto  Rioo 
was  expressly  decided  in  American  R.  Go. 
t'.  Didricksen,  (1912)  227  U.  S.  146,  33 
8.  Ot.  224,  67  U.  S.  -(L.  ed.)  456,  reoers- 
ing  5  Porto  Rico  401. 

Immigration  laws. —  The  immigration 
laws  are  of  force  and  eflfect  in  the  island 
of  Porto  Rico.  See  (1902)  24  Op.  Atty.- 
Oen.  86. 

Bankruptcy. —  Local  laws  prescribing 
the  order  in  which  debts  of  various  kinds 
are  to  rank  for  payment  out  of  various 
classes  of  assets  n)rming  the  estate  to  be 
distributed  in  bankruptcy  proceedings  can- 
not be  recognized  for  the  purpose  of  giv- 
ing a  priority  to  a  class  of  debts  expressly 
dealt  with  as  to  priority  by  the  National 
Bankruptcy  Act  itself.  In  re  Vidal, 
(C.  C.  A.  1st  Cir.  1916)  233  Fed.  733, 
147  C.  C.  A.  499. 

Extradition. —  Precisely  the  same  power 

to  issue  a  requisition  for  the  return  of  a 

I  fugitive  criminal  as  is  possessed  under  R. 

,S.  sec.  5278    (title  Extradition,   vol.  3. 

|p.  285)  by  the  governor  of  any  organized 


territory,  is  given  by  the  governor  of 
Porto  Rico  by  the  provisions  of  this  sec- 
tion that  the  laws  of  the  United  States 
not  locally  inapplicable  shall  be  in  force 
and  effect  in  Porto  Rico,  and  of  sectioa 
17,  infra,  p.  1268,  that  the  governor  of 
Porto  Rico  shall  have  all  the  powers  of 
governors  of  the  territories  of  tne  United 
States  that  are  not  locally  inapplicable. 
New  York  v,  Bingham,  (1909)  211  U.  S. 
468,  29  S.  Ct.  190,  63  U.  S.  (L.  ed.)  286, 
affirmmg  ( 1907 )  189  K.  Y.  124,  81  K.  B. 
773,  tohioh  afpATtned  (1907)  117  App.  IHt. 
411,  102  .N.  Y.  S.  878;  In  re  Kopel,  (S. 
D.  N.  Y.  1906)   148  Fed.  606. 

Qnalificationa  of  grand  jvrort. —  Frdkn 
this  section  and  sec.  34  of  this  Act  and 
R.  S.  sec.  800  (repealed  by  sec.  297  of 
the  Judicial  Code  and  embodied  in  see. 
76  thereof,  title  JxmioiABT,  vol.  5,  p. 
1063),  and  having  regard  to  the  general 
scope  of  this  statute,  it  is  manifest  that 
Congress  intended  that  criminal  prose- 
cutions in  the  District  Court  of  the 
United  States  in  Porto  Rico,  for  offenses 
against  the  United  States,  should  be  con- 
ducted in  the  same  manner  as  like  prose* 
cutions  in  the  Circuit  (now  District) 
Courts  of  the  United  States;  the  court  in 
Porto  Rico  recognizing  any  valid  existing 
local  statute  relating  to  the  qualifications 
for  jurors,  just  as  a  Circuit  (now  District) 
Court  of  the  United  States,  in  criminal 
prosecutions,  would  be  controlled  in  re- 
spect of  the  qualifications  of  iurora,  by  the 
applicable  statutes  of  the  state  in 'which 
it  wae  sitting.  Crowlev  ».  U.  S.,  (1904) 
194  U.  6.  461,  24  S.  Ct.  731,  48  U.  S. 
(L.  ed.)    1076. 
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Sec.  15.  [Legislature  may  amend,  etc.,  laws.]  That  the  legislative 
authority  hereinafter  provided  shall  have  power  by  due  enactment  to 
amend,  alter,  modify,  or  repeal  any  law  or  ordinance,  civil  or.  criminal,  con- 
tinued in  force  by  this  Act,  as  it  may  from  time  to  time  see  fit.  [31  Stai. 
L.  80.] 


Legislation  regarding  jurisdiction. — 
Under  thie  section  and  sections  8,  supra  ^ 
p.  1203  and  33,  infra,  p.  1273.  the  legis- 
lative  assembly  has  express  authority  to 
legislate  regarding  the  jurisdiction  and 
procedure  of  its  courts.  So  the  legisla- 
tive assembly  had  power  to  confer  original 
jurisdiction  upon  the  Supreme  Court  of 
Porto  Rico  for  the  triaf  and  adjudication 
6f  questions  between  the  Roman  Catholic 
cliurch  and  the  people  or  any  municipality 


affecting  property  rights.  Ponce  v.  Roman 
Catholic  Apostolic  Church.  (1908)  2J0 
U.  S.  298,  28  S.  Ct.  737,  62  U.  S.  (L.  ed.) 
1068. 

Cited. —  This  section  was  cited  generally 
in  IXmes  v.  Urrutia,  (1906)  202  U.  S. 
814.  26  S.  Ct.  767,  50  U.  S.  (L.  ed.) 
1172;  Kent  v.  Porto  Rico,  (1907)  207 
U.  S.  113,  28  S.  Ct.  55,  5fe  U.  S.  (L.  ed.) 
127. 


Sec.  16.  [Judicial  process  —  official  oaths.]  That  all  judicial  process 
shall  run  in  the  name  of  *  *  United  States  of  America,  ss :  the  President  of 
the  United  States,"  and  all  criminal  or  penal  pro.secutions  in  the  local 
courts  shall  be  conducted  in  the  name  and  by  the  authority  of  **  The  peo- 
ple of  Porto  Rico;  ''  and  all  officials  authorized  by  this  Act  shall  before 
entering  upon  the  duties  of  their  respective  offices  take  an  oath  to  support 
the  Constitution  of  the  United  States  and  the  laws  of  Porto  Rico.  [31 
Stat  L.  81.] 

THE  GOVERNOR 

Sec.  17.  [The  Ctovemor  —  appointment  —  term  —  residence — powers 
^reports.]  That  the  official  title  of  the  chief  executive  officer  shall  be 
**  The  Governor  of  Porto  Rico.*'  He  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate ;  he  shall  hold  his  office 
for  a  term  of  four  years  and  until  his  successor  is  chosen  and  qualified 
unless  sooner  removed  by  the  President ;  he  shall  reside  in  Porto  Rico  dur- 
ing his  official  incumbency,  and  shall  maintain  his  office  at  the  seat  of 
government;  he  may  grant  pardons  and  reprieves,  and  remit  fines  and 
forfeitures  for  offenses  against  the  laws  of  Porto  Rico,  and  respites  for 
offenses  against  the  laws  of  the  United  States,  until  the  decision  of  the 
President  can  be  ascertained;  he  shall  commission  all  officers  that  he  may 
be  authorized  to  appoint,  and  may  veto  any  legislation  enacted,  as  herein- 
after provided ;  he  shall  be  the  commander  in  chief  of  the  militia,  and  shall 
at  all  times  faithfully  execute  the  laws,  and  he  shall  in  that  behalf  have  all 
the  powers  of  governors  of  the  Territories  of  the  United  States  that  are  not 
locally  inapplicable ;  and  he  shall  annually,  and  at  such  other  times  as  he 
may  be  required,  make  official  report  of  the  transactions  of  the  govern- 
ment in  Porto  Rico,  through  the  Secretary  of  State,  to  the  President  of  the 
United  States :  Provided,  That  the  President  may,  in  his  discretion,  dele- 
gate and  assign  to  him  such  executive  duties  and  functions  as  may  in 
pursuance  with  law  be  so  delegated  and  assigned.     [31  Stat.  L.  81.] 


THE  EXECUTIVE  COUNCIL  \ 

Sbo.  18.  [Executive  councu  —  appointment — qualiflcatiom — duties — 
assistants.]  That  there  shall  be  appointed  by  the  President,  by  and  with, 
the  advice  and  consent  of  the  Senate,  for  the  period  of  four  years,  unless' 
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sooner  remoTed  by  the  President,  a  secretary,  an  attorney-general,  a  treas- 
urer, an  auditor,  a  commissioner  of  the  interior,  and  a  commissioner  of 
education,  each  of  whom  shall  reside  in  Porto  Bico  during  his  official  incum- 
bency and  have  the  powers  and  duties  hereinafter  provided  for  them, 
respectively,  and  who,  together  with  five  other  persons  of  good  repute,  to  be 
also  appointed  by  the  President  for  a  like  term  of  four  years,  by  and. with 
the  advice  and  consent  of  the  Senate,  shall  constitute  an  executive  council, 
at  least  five  of  whom  shall  be  native  inhabitants  of  Porto  Rico,  and,  in  addi-^ 
tion  to  the  legislative  duties  hereinafter  imposed  upon  them  as  a  body, 
shall  exercise  such  powers  and  perform  such  duties  as  are  hereinafter  pro- 
vided for  them,  respectively,  and  who  shall  have  power  to  employ  all  neces- 
sary deputies  and  assistants  for  the  proper  discharge  of  their  duties  as  such 
officials  and  as  such  executive  council.    [31  Stat.  L.  61,] 

Sbo.  19.  [Secretary  —  duties.]  That  the  secretary-  shall  record  and 
preserve  minutes  of  the  proceedings  of  the  executive  council  and  the  laws 
enacted  by  the  legislative  assembly  and  all  acts  and  proceedings  of  the  gov- 
ernor, and  shall  promulgate  all  proclamations  and  orders  of  the  governor 
and  all  laws  enacted  by  the  legislative  assembly.  He  shall,  within  sixty  days 
after  the  end  of  each  session  of  the  legislative  assembly,  transmit  to  the 
President,  the  President  of  the  Senate,  the  Speaker  of  the  House  of  Repre- 
sentatives, and  the  Secretary  of  State  of  the  United  States  one  copy  each  of 
the  laws  and  journals  of  such  session.    [31  Stat.  L.  81.] 

Seo.  20.  [Secretary  to  act  as  governor  during  vacancy.]  That  in  case  of 
the  death,  removal,  resignation,  or  disability  of  the  governor,  or  his  tempo- 
rary absence  from  Porto  Rico,  the  secretary  shall  exercise  all  the  powers 
and  perform  all  the  duties  of  the  governor  during  such  vacancy,  disability, 
or  absence.    [31  Stat.  L.  81.] 

Sec.  21.  [Attomey-Oeneral  —  duties.]  That  the  attorney-general  shall 
have  all  the  powers  and  discharge  all  the  duties  provided  by  law  for  an 
attorney  of  a  Territory  of  the  United  States  in  so  far  as  the  same  are  not 
locally  inapplicable,  and  he  shall  perform  such  other  duties  as  may  be  pre- 
scribed by  law,  and  make  such  reports,  through  the*  governor,  to  the 
Attorney-General  of  the  United  States  as  he  may  require,  which  shall 
annually  be  transmitted  to  Congress.    [31  Stat.  L.  82.] 

Seo.  22.  [Treasurer  —  bond  —  duties.]  That  the  treasurer  shall  give 
bond,  approved  as  to  form  by  the  attorney-general  of  Porto  Rico,  in  such 
sum  as  the  executive  council  may  require,  not  less,  however,  than  the  sum  of 
one  hundred  thousand  dollars,  with  surety  approved  by  the  governor,  and 
he  shall  collect  and  be  the  custodian  of  the  public  funds,  and  shall  disburse 
the  same  when  appropriated  by  law,  on  warrants  signed  by  the  auditor  and 
countersigned  by  the  governor,  and  shall  perform  such  other  duties  as  may 
be  prescribed  by  law,  and  make,  through  the  governor,  such  reports  to  the 
Secretary  of  the  Treasury  of  the  United  States  as  he  may  require,  which 
shall  annually  be  transmitted  to  Congress.    [31  Stat.  L.  82.] 
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Sec.  23.  [Auditor — dntiei.]  That  the  auditor  shall  keep  fall  and 
accurate  accounts,  showing  all  receipts  and  disbursements,  and  perform 
such  other  duties  as  may  be  prescribed  by  law,  and  make,  through  the 
governor,  such  reports  to  the  Secretary  of  the  Treasury  of  the  United  States 
as  he  may  require,  which  shall  annually  be  transmitted  to  Congress.  [31 
8iat  L.  82.] 

'  Seo.  24.  [Oommissioner  of  the  Interior — duties.]  That  the  commis- 
sioner of  the  interior  shall  superintend  all  works  of  a  public  nature,  and 
shall  have  charge  of  all  public  buildings,  grounds,  and  lands,  except  those 
belonging  to  the  United  States,  and  shall  execute  such  requirements  as  may 
be  imposed  by  law  with  respect  thereto,  and  shall  perform  such  other  duties 
as  may  be  prescribed  by  law,  and  make  such  reports  through  the  governor  to 
the  Secretary  of  the  Interior  of  the  United  States  as  he  may  require,  which 
shall  annually  be  transmitted  to  Congress.    [31  Stat.  L.  82 J\ 

Seo.  25.  [Oommissioner  of  education  —  duties.]  That  the  commissioner 
of  education  shall  superintend  public  instruction  throughout  Porto 
Rico,  and  all  disbursements  on  account  thereof  must  be  approved  by  him ; 
and  he  shall  perform  such  other  duties  as  may  be  prescribed  by  law,  and 
make  such  reports  through  the  governor  as  may  be  required  by  the  Com- 
missioner of  Education  of  the  United  States,  which  shall  annually  be  trans- 
mitted to  Congress.    [31  Stat.  L.  82.] 

Seo.  26.  [Duties  of  other  members  of  council.]  That  the  other  five  mem- 
bers of  the  executive  council,  to  be  appointed  as  hereinbefore  provided, 
shall  attend  all  meetings  of  the  executive  council  and  participate  in  all 
business  of  every  character  that  may  be  transacted  by  it;  and  they  shall 
receive  as  compensation  for  their  services  such  annual  salaries  as  may  be 
provided  by  the  legislative  assembly.    [31  Stat.  L.  82.] 


HOUSE  OF  DELEGATES 

Sec.  27.  [Legislatiye  assembly  —  house  of  delegates  —  composition  and 
election.]  That  all  local  legislative  powers  hereby  granted  shall  be  vested  in 
a  legislative  assembly  which  shall  consist  of  two  houses ;  one  the  executive 
council,  as  hereinbefore  constituted,  and  the  other  a  house  of  delegates,  to 
consist  of  thirty-five  members  elected  biennially  by  the  qualified  voters  as 
hereinafter  provided ;  and  the  two  houses  thus  constituted  shall  be  desig- 
nated '*  The  legislative  assembly  of  Porto  Rico."    [31  Stat.  L.  82.] 

Skc.  28.  [Election  districts.]  That  for  the  purposes  of  such  elections 
Porto  Rico  shall  be  divided  by  the  executive  council  into  seven  districts, 
composed  of  contiguous  territory  and  as  nearly  equal  as  may  be  in  popu- 
lation, and  each  district  shall  be  entitled  to  five  members  of  the  house  of 
delegates.    [31  Stat.  L.  82.] 
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ELECTION  OF   DELEGATES 

Seo.  29.  [Election  of  delegates  —  qualification  of  voters  —  organization 
and  sessions  of  house  —  enactments — pay  of  members.]  That  the  first 
electio;i  for  delegates  shall  be  held  on  such  date  and  under  such  regula- 
tions as  to  ballots  and  voting  as  the  executive  council  may  prescribe ;  and  at 
such  elections  the  votel*s  of  each  legislative  district  shall  choose  five  dele- 
gates to  represent  them  in  the  house  of  delegates  from  the  date  of  their 
election  and  qualification  until  two  years  from  and  after  the  first  day  of 
January  next  ensuing;  of  all  which  thirty  days'  notice  shall  be  given  by 
publication  in  the  OflScial  Gazette,  or  by  printed  notices  distributed  and 
posted  throughout  the  district,  or  by  both,  as  the  executive  council  may 
prescribe.  At  such  elections  all  citizens  of  Porto  Rico  shall  be  allowed  to 
vote  who  have  been  bona  fide  residents  for  one  year  and  who  possess  the 
other  qualifications  of  voters  under  the  laws  and  military  orders  in  force 
on  the  first  day  of  March,  nineteen  hundred,  subject  to  such  modifications 
and  additional  qualifications  and  such  regulations  and  restrictions  as  to 
registration  as  may  be  pr^cribed  by  the  executive  council.  The  house  of 
delegates  so  chosen  shall  convene  at  the  capital  and  organize  by  the  election 
of  a  speaker,  a  clerk,  a  sergeant-at-arms,  and  such  other  officers  and  assist- 
ants as  it  fmay  require,  at  such  time  as  may  be  designated  by  the  executive 
council ;  but  it  shall  not  continue  in  session  longer  than  sixty  days  in  any  one 
year,  unless  called  by  the  governor  to  meet  in  extraordinary  session.  The 
enacting  clause  of  the  law  shall  be,  **  Be  it  enacted  by  the  legislative  assem- 
bly of  Porto  Rico;  *'  and  each  member  of  the  house  of  delegates  shall  be 
paid  for  his  services  at  the  rate  of  five  dollars  per  day  for  each  day's  attend- 
ance while  the  house  is  in  session,  and  mileage  at  the  rate  of  ten  cents  per 
mile  for  each  mile  necessarily  traveled  each  way  to  and  from  each  session 
of  the  legislative  assembly. 

All  future  elections  of  delegates  shall  be  governed  by  the  provisions 
hereof,  so  far  as  they  are  applicable,  until  the  legislative  assembly  shall 
otherwise  provide.    [31  Stat.  L.  82.] 

Sec.  30.  [Powers  of  house  of  delegates  —  qualifications  of  members.] 

That  the  house  of  delegates  shall  be  the  sole  judge  of  the  elections,  returns, 
and  qualifications  of  its  members,  and  shall  have  and  exercise  all  the  powers 
with  respect  to  the  conduct  of  its  proceedings  that  usually  appertain  to 
parliamentary  legislative  bodies.  No  person  shall  be  eligible  to  member- 
ship in  the  house  of  delegates  who  is  not  twenty-five  years  of  age  and  able 
to  read  and  write  either  the  Spanish  or  the  English  language,  or  who  is  not 
possessed  in  his  own  right  of  taxable  property,  real  or  personal,  situated 
in  Porto  Rico.     [31  Stat.  L.  83.] 

Seo.  31.  [Bills  —  passage  —  approval  —  veto  —  report  of,  to  Congress  — 
failure  to  make  appropriations  for  support  of  the  government.]  That  all 
bills  may  originate  in  either  house,  but  no  bill  shall  become  a  law  unless  it 
be  passed  in  each  house  by  a  majority  vote  of  all  the  members  belonging  to 
such  house  and  be  approved  by  the  governor  within  ten  days  thereafter.  If, 
when  a  bill  that  has  been  passed  is  presented  to  the  governor  for  signa- 
ture, he  approves  the  same,  he  shall  sign  it,  or  if  not  he  shall  return  it,  with 
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his  objections,  to  that  house  in  which  it  originated,  which  house  shall  enter 
his  objections  at  large  on  its  journal,  and  proceed  to  reconsider  the  bill.  If, 
after  such  reconsideration,  two-thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  house,  by 
which  it  shall  likewise  be  considered,  and  if  approved  by  two-thirds  of  that 
house  it  shall  become  a  law.  But  in  all  such  cases  the  votes  of  both  houses 
shall  be  determined  by  yeas  and  nays,  and  the  names  of  the  persons  voting 
for  and  against  the  bill  shall  be  entered  upon  the  journal  of  each  house, 
respectively.  If  any  bill  shall  not  be  returned  by  the  governor  within  ten 
days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law  in  like  manner  as  ff.  he  had  signed  it,  unless  the  legisla- 
tive assembly  by  adjournment  prevent  its  return,  in  which  case  it  shall  not 
be  a  law:  Provided,  however,  That  all  laws  enacted  by  the  legislative 
assembly  shall  be  reported  to  the  Congress  of  the  United  States,  which 
hereby  reserves  the  power  and  authority,  if  deemed  advisable,  to  annul  the 
same. 

And  provided  further,  That  if  at  the  termination  of  any  fiscal  year  the 
appropriations  necessary  for  the  support  of  government  for  the  ensuing 
fiscal  year  shall  not  have  been  made  an  amount  equal  to  the  sums  appro- 
priated in  the  last  appropriation  bills  for  such  purpose  shall  be  deemed  to 
be  appropriated ;  and  until  the  legislature  shall  act  in  such  behalf  the  treas- 
urer may,  with  the  advice  of  the  governor,  make  the  payments  necessary 
for  the  purposes  aforesaid.    [31  Stat.  L.  85,  as  amended  by  36  Stat.  L.  11.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  July  15,  1909, 
ch.  4,  §  1.  The  amendment  consisted  in  the  addition  of  the  last  proviso  of  the  section 
relating  to  a  faihire  to  make  appropriations  for  the  government. 

Section  2  of  this  Act  is  given  infraf  p.  1289. 


Sec.  32.  [Legislative  authority  —  amendments,  repeals,  etc. —  grant  of 
franchises.]  That  the  legislative  authority  herein  provided  shall  extend  to 
all  matters  of  a  legislative  character  not  locally  inapplicable,  including 
power  to  create,  consolidate,  and  reorganize  the  municipalities,  so  far  as 
may  be  necessary,  and  to  provide  and  repeal  laws  and  ordinances  therefor ; 
and  also  the  power  to  alter,  amend,  modify,  and  repeal  any  and  all  laws  and 
ordinances  of  every  character  now  in  force  in  Porto  Kico,  or  any  municipal- 
ity or  district  thereof,  not  inconsistent  with  the  provisions  hereof :  Provided, 
however^  That  all  grants  of  franchises,  rights,  and  privileges  or  concessions 
of  a  public  or  quasi-public  nature  shall  be  made  by  the  executive  council, 
with  the  approval  of  the  governor,  and  all  franchises  granted  in  Porto 
Rico  shall  be  reported  to  Congress,  which  hereby  reserves  the  power  to 
annul  or  modify  the  same.    [31  Stat.  L.  83.] 

Subsequent  provisions  relating  to  franchises  were  made  by  Res.  of  May  1,  1900,  No. 
23,  §§  2,  3,  infra,  p.  1278. 


Power  to  exempt  from  taxation. —  Thi« 
section  does  not  give  to  the  executive 
council  the  sovereign  power  of  taxation, 
including  the  authority  to  exempt  from 
taxation.  This  was  delegated  to  the  legis- 
lative assembly  of  Porto  Rico.  Provisions 
in  a  franchise  granted  by  the  executive 
council  exempting  a  company  and  its 
property  from  taxation  for  a  certain  num- 


ber of  years   are  void.      (1901)    23   Op. 
Atty.-Gen.  490. 

Corporation  laws. —  The  legislative  as- 
sembly of  Porto  Rico  has  authority  to 
pass  laws  setting  forth  the  conditions  un- 
der which  domestic  corporations  may  be 
organized  and  foreign  corporations  may 
do  businesa  there,  subject/ however,  to  the 
exceptions  and  restrictions  contained  in 
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the  Organic  Act,  and  the  Joint  resolution  road,  street  railway,  tel^^aph,  and  tele- 

of  May  1;  1900,  31  Stat.  L.  715,  infra,  p.  phone    franchises,    privileges,    or    concea^ 

1278,  in  regard  to  franchises  of  a  public  siona.     (1907)   26  Op.  Atfy.-6en.  176. 
or  quasi-public  nature,  including  all  rail- 

THE    JUDICIARY 

Sec.  33.  [Courts  —  jurisdiction  and  procedure  —  appointment  of  judges 
and  territorial  ofSicers  —  legislation  as  to  courts.]  That  the  judicial  power 
shall  be  vested  in  the  courts  and  tribunals  of  Porto  Rico  as  already  estab- 
lished and  now  in  operation,  including  municipal  courts,  under  and  by 
virtue  of  General  Orders,  Numbered  One  hundred  and  eighteen,  as  promul- 
gated by  Brigadier-Gteneral  Davis,  United  States  Volunteers,  August  six- 
teenth, eighteen  hundred  and  ninety-nine,  and  including  also  the  police 
courts  established  by  General  Orders,  Numbered  One  hundred  and  ninety- 
five,  promulgated  November  twenty-ninth,  eighteen  hundred  and  ninety- 
nine  by  Brigadier-General  Davis,  United  States  Volunteers,  and  the  laws 
and  ordinances  of  Porto  Rico  and  the  municipalities  thereof  in  force,  so  far 
as  the  same  are  not  in  conflict  herewith,  all  which  courts  and  tribunals  are 
hereby  continued.  The  jurisdiction  of  said  courts  and  the  form  of  pro- 
cedure in  them,  and  the  various  officials  and  attaches  thereof,  respectively, 
shall  be  the  same  as  defined  and  prescribed  in  and  by  said  laws  and  ordi- 
nances, and  said  General  Orders,  Numbered  One  hundred  and  eighteen  and 
One  hundred  and  ninety-five,  until  otherwise  provided  by  law:  Provided, 
however.  That  the  chief  justice  and  associate  justices  of  the  supreme  court 
and  the  marshal  thereof  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  the  judges  of  the  district  courts 
shall  be  appointed  by  the  governor,  by  and  with  the  advice  and  consent  of 
the  executive  council,  and  all  other  officials  and  attaches  of  all  the  other 
courts  shall  be  chosen  as  may  be  directed  by  the  legislative  assembly,  which 
shall  have  authority  to  legislate  from  time  to  time  as  it  may  see  fit  with 
respect  to  said  courts,  and  any  others  they  may  deem  it  advisable  to  estab- 
lish, their  organization,  the  number  of  judges  and  officials  and  attaches  for 
each,  their  jurisdiction,  their  procedure,  and  all  other  matters  affecting 
them.     [31  Stat,  L,  84,] 

LegJalation  regarding  jurisdiction^ trial  and  adjudication  of  questions  be- 
Under  this  section,  with  the  provisions  of  tween  the  Roman  Catholic  church  and 
sections  8  and  15,  supra,  pp.  1263,  1268,  the  people  or  any  municipality  affecting 
the  legislative  assembly  of  Porto  Rico  had  property  rights.  Ponce  r.  Roman  Catholic 
power  to  confer  original  jurisdiction  upon  Apostolic  Church,  (1908)  210  U.  S.  296, 
the  Supreme  Court  of  Porto  Rico  for  the  28  S.  Ct.  737,  62  U.  S.  (L.  ed.)  1068. 

Sec.  34.  [Judicial  district  —  appointment  of  judicial  ofBcers  —  district 
court —  officers  —  jurisdiction  —  procedure  —  terms  —  pending      cases.] 

That  Porto  Rico  shall  constitute  a  judicial  district  to  be  called  **  the  district 
of  Porto  Rico. ' '  The  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  a  district  judge,  a  district  attorney,  and  a  marshal 
for  said  district,  each  for  a  term  of  four  years,  unless  sooner  removed  by 
the  President.  The  district  court  for  said  district  shall  be  called  the  dis- 
trict court  of  the  United  States  for  Porto  Rico  and  shall  have  power  to 
appomt  all  necessary  officials  and  assistants,  including  a  clerk,  an  inter* 
preter,  and  such  commissioners  as  may  be  necessary,  who  shall  have  like 
power  and  duties  as  are  exercised  and  performed  by  commissioners  of  the 
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circuit  courts  of  the  United  States,  and  shall  have,  in  addition  to  the  ordi- 
nary jurisdiction  of  district  courts  of  the  United  States,  jurisdiction  of  all 
cases  cognizant  in  the  circuit  courts  of  the  United  States,  and  shall  proceed 
therein  in  the  same  manner  as  a  circuit  court.  The  laws  of  the  United 
States  relating  to  appeals,  writs  of  error  and  certiorari,  removal  of  causes, 
and  other  matters  and  proceedings  as  between  the  courts  of  the  United 
States  and  the  courts  of  the  several  States  shall  govern  in  such  matters 
and  proceedings  as  between  the  district  court  of  the  United  States  and  the 
courts  of  Porto  Rico.  Regular  terms  of  said  court  shall  be  held  at  San 
Juan,  commencing  on  the  second  Monday  in  April  and  October  of  each 
year,  and  also  at  Ponce  on  the  second  Monday  in  January  of  each  year, 
and  special  terms  may  be  held  at  Mayaguez  at  such  other  stated  times  as 
said  judge  may  deem  expedient.  All  pleadings  and  proceedings  in  said 
court  shall  be  conducted  in  the  English  language. 

The  United  States  district  court  hereby  established  shall  be  the  successor 
to  the  United  States  provisional  court  established  by  General  Orders,  Num- 
bered Eighty-eight,  promulgated  by  Brigadier-Gteneral  Davis,  United  States 
Volunteers,  and  shall  take  possession  of  all  records  of  that  court,  and  take 
jurisdiction  of  all  cases  and  proceedings  pending  therein,  and  said  United 
States  provisional  court  is  hereby  discontinued.    [31  Stat.  L.  84.] 

The  office  of  Ck>mini88ioner.  of  the  Circuit  Court  was  abolished  and  that  of  United 
States  Commissioner  substituted  therefor  by  the  Act  of  May  28,  1896,  ch.  252,  S  19, 
given  in  Judicial  Officebs,  vol.  4,  p.  63. 

By  Judicial  Code,  §§  289-291,  the  Circuit  Courts  were  abolished  and  their  powers 
and  duties  conferred  on  the  District  Courts.    See  Judiciabt,  vol.  5,  p.  1082  et  seq. 

The  jurisdiction  of  the  District  Court  was  extended  by  the  Act  of  March  2»  1901, 
ch.  812,  §  3,  infra,  p.  1280. 


Jurisdiction. — ^A  mere  reference  in  a 
bill  in  equity  to  the  provisions  of  an  order 
of  the  military  governor  of  Porto  Rico 
does  not  present  a  controversy  arising 
under  the  laws  of  the  United  States,  of 
which  *the  federal  District  Court  for 
Porto  Rico  would  have  jurisdiction  with- 
out regard  to  the  citizenship  of  the  par- 
ties, even  if  such  order  be  treated  as  a 
law  of  the  United  States,  where  the  bill 
does  not  call  the  attention  of  the  court  to 
a  controversy  arising  under  such  order, 
in  such  a  way  as  to  invoke  the  court's 
action  thereon.  Fraenkl  v.  Cerecedo, 
(1910)  216  U.  S.  296,  90  S.  Ct.  322,  54 
U.  S.  (L.  ed.)  486. 

A  common-law  action  to  recover  dam- 
ages for  a  wrongful  attachment  is  not 
within  the  jurisdiction  of  the  District 
Court  under  this  section.  Perez  r.  Fer- 
nandez, (1906)  202  U.  S.  80,  26  8.  Ot. 
561,  SOU.  8.  (L.  ed.)  942. 

Court  of  bankruptcy. —  The  District 
Court  of  the  United  States  for  Porto  Rico 
is  a  ooujrt  of  bankruptcy  "  not  within  any 
organized  circuit  of  the  United  States," 
as  described  in  section  2  and  section  24a 
of  the  Bankruptcy  Act  (title  Bank- 
RUFTOT,  Tol.  1,  pp.  546  and  774),  and  an 
appeal  from  an  adjudication  of  bank- 
ruptcy bv  that  court  was  taken  to  the 
federal  Supreme  Court  in  Armstrong  v. 
Fernandez,  (1908)  208  U.  S.  324,  28  S. 
Ct.  419,  52  U.  S.   (L.  ed.)   514.    See  also 


Gandia  v,  Cadiemo,    (C.  C.  A.   lot  Cir. 
1916)  223  Fed.  739,  147  C.  C.  A.  606. 

Conformity  to  Porto  Sican  practice. — 
"  We  think  it  was  the  intention  of  Con- 
gress in  the  Porto  Rican  Act  to  require 
the  District  Court  exercising  the  jurisdic- 
tion of  a  Circuit  Court,  in  analog  to  the 
powers  of  the  Circuit  [now  District] 
Courts  in  the  states,  to  adapt  itself, 
save  in  the  excepted  cases  in  equily  and 
admiralty,  to  tne  local  procedure  and 
practice  in  Porto  Rico.  This  condusion 
IS  in  accord  with  the  policy  of  the  United 
States,  evidenced  in  the  i^slation  oon- 
cerning  the  islands  ceded  by  Spain,  and 
Secures  to  the  people  thereof  a  continu- 
ation of  the  laws  and  methods  of  practice 
and  administration  familiar  to  them, 
which  a^e  to  be  controlling  until  changed 
by  law."  Perez  r.  Fernandez,  (1906) 
202  U.  8.  80,  26  8.  Ct  661,  60  U.  8. 
(L.  ed.)  942. 

The  District  Court  for  Porto  Rico  when 
exercising  the  jurisdiction  of  a  Circuit 
(Kow  District)  Court  under  this  section 
must  conform  to  the  local  practice  for 
the  issuing  of  attachments,  and  the  re- 
covery of  damages  when  wrongfully  is- 
sued, in  view  of  the  provisions  in  section 
8  of  this  act,  tuprti,  p.  1263,  and  R.  i 
sees.  914,  915,  title  Judiciary,  vol.  0,  p. 
21  et  seq.  Perez  v.  Fernandez,  (1906)  202 
U.  S.  80,  26  S.  Ct.  561,  60  U.  8.  (L.  ed.) 
942. 
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Removal  of  causes. — "  We  do  not  think 
tlie  rule  which  demarks  the  line  between 
the  courts  of  the  United  Stateg  and  state 
courts  within,  the  removal  act  should  be 
held  applicable  to  Porto  Rico  to  the  ex- 
tent which  might  have  obtained  had  the 
Act  of  1901  [sec.  3,  Act  of  March  2,  1901, 
ch.  812,  infra,  p.  1280]  not  been  ena<rted. 
We  eondude,  therefore,  that  where  a  case 
is  removed  from  the  local  Porto  Rican 
court  to  the  United  States  court,  over 
which  case  the  latter  court  would  have 
had  jurisdiction  as  to  all  the  parties  im- 
pleaded, if  the  case  had  been  there  origi- 
nally brought,  even  though  the  removal 
was  irregular,  the  party  who  caused  the 
removal  cannot  be  heard,  after  judgment 
against  him,  to  assert  that  the  United 
States  court  was  wanting  in  jurisdiction 
solely  on  the  ground  that  the  case  was 


erroneously  removed."  Garroei  v.  Dastas, 
(ld07)  204  U.  S.  64,  27  S.  Ct.  224,  51  U. 
S.  (L.  ed.)  369. 

Discontinuance  of  tribunal  appointed  by 
military  authority. —  By  this  Act  the  tri- 
bunal established  by  a  general  order,  num- 
bered 98,  of  Brigadier-General  Bavis,  the 
supreme  military  authority  in  the  island 
of  Porto  Rico,  was  discontinued,  and  a 
United  States  IMstrict  Court  established 
aa  its  successor,  and  an  application  could 
not  be  enteri»,ined  by  the  United  States 
Supreme  Coart  to  file  a  petition  for  cer- 
tiorari to  review  the  proceedings  of  such 
tribunal.  In  re  Vidal,  (1900)  179  U.  S. 
126,  21  8.  Ct.  48,  46  U.  S.  (L.  ed.)  118. 

Cited. —  This  section  was  cited  in  J. 
Ribas  y  Hi  jo  v.  U.  S.,  (1904)  194  U.  S. 
315,  24  S.  Ct.  727,  48  U.  S.  (L.  ed.)  994. 


Seo.  35.  [Appeals  to  United  States  Supreme  Court — habeas  corpus.] 

That  writs  of  error  and  appeals  from  the  final  decisions  of  the  supreme 
court  of  Porto  Rico  and  the  district  court  of  the  United  States  shall  be 
allowed  and  may  be  taken  to  the  Supreme  Court  of  the  United  States  in 
the  same  manner  and  under  the  same  regulations  and  in  the  same  cases  as 
from  the  supreme  courts  of  the  Territories  of  the  United  States ;  and  such 
writs  of  error  and  appeal  shall  be  allowed  in  all  eases  where. the  Constitu- 
tion of  the  United  States,  or  a  treaty  thereof,  or  an  Act  of  Congress  is 
brought  in  question  and  the  right  claimed  thereunder  is  denied ;  and  the 
supreme  and  district  courts  of  Porto  Rico  and  the  respective  judges  thereof 
may  grant  writs  of  habeas  corpus  in  all  cases  in  which  the  same  are  grant- 
able  by  the  judges  of  the  district  and  circuit  courts  of  the  United  States. 
All  such  proceedings  in  the  Supreme  Court  of  the  United  States  shall  be 
conducted  in  the  English  language.    [31  Stat.  L.  85.] 

That  part  of  this  section  relating  to  appeals  to  the  Supreme  Court  of  the  United 
States  was  supers^ed  by  similar  provisions  contained  in  Judicial  Code,  I  244.  Said 
section  244  was  repealed  by  an  Ac^  of  Jan.  28,  1916,  ch.  22,  f  3,  38  Stat.  L.  804,  and 
provisions  were  made  for  appeals  to  the  Supreme  Court  by  Judicial  Code,  i|  238,  246, 
given  in  Jxtdiceasy,  vol.  5,  pp.  704,  900. 

Notes  of  decisions. —  For  cases  heard  by  Bioo  to  the  federal  Supreme  Court,  see 

the  federal  Supreme  Court  on  appeals  or  section  238  of  the  Judicial  Code,  title 
writs  of  error  under  this  section,  see  sec-  •    Judioiabt,  voL  6,  p.  794. 

tion  244  of  the  Judicial  Code  and  the  For  writs  of  error  and  appeals  from 

notes  Under  former  statute  given  there-  the  Suprone  Coort  of  Porto  Rico  to  the 

under,  title  Judiciabt,  vol.  5,  p.  894.  federal  Supreme  Court  see  section  246  of 

For  appeals  and  writs  of  error  from  the  the  Judiciary  Code,  title  Judiciabt,  vol. 

United   States   IMstrict   Court   of   Porto  5,  p.  900. 


Sec.  36.  [Salaries  —  amount  and  payment.]  That  the  salaries  of  all 
officials  of  Porto  Rico  not  appointed  by  the  President,  including  deputies, 
assistants,  and  other  help,  shall  be  such,  and  be  so  paid  out  of  the  revenues 
of  Porto  Rico,  as  the  executive  council  shall  from  time  to  time  determine : 
Provided,  however^  That  the  salary  of  no  officer  shall  be  either  increased  or 
diminished  during  his  term  of  office.  The  salaries  of  all  officers  and  all 
expenses  of  the  offices  of  the  various  officials  of  Porto  Rico,  appointed  as 
herein  provided  by  the  President,  including  deputies,  assistants,  and  other 
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help,  shall  also  be  paid  out  of  the  revenues  of  Porto  Rico  on  the  warrant 
of  the  auditor,  countersigned  by  the  governor. 

The  annual  salaries  of  the  officials  appointed  by  the  President,  and  so  to 
be  paid,  shall  be  as  follows : 

The  governor,  eight  thousand  dollars;  in  addition  thereto  he  shall  be 
entitled  to  the  occupancy  of  the  buildings  heretofore  used  by  the  chief 
executive  of  Porto  Rico,  with  the  furniture  and  effects  therei^y  free  of 
rental. 

The  secretary,  four  thousand  dollars. 

The  attorney-general,  four  thousand  dollars. 

The  treasurer,  five  thousand  dollars. 

The  auditor,  four  thousand  dollars. 

The  commissioner  of  the  interior,  four  thousand  dollars. 

The  commissioner  of  education,  three  thousand  dollars. 

The  chief  justice  of  the  supreme  court,  five  thousand  dollars. 

The  associate  justices  of  the  supreme  court  (each),  four  thousand  five 
hundred  dollars. 

The  marshal  of  the  supreme  court,  three  thousand  dollars. 

The  United  States  district  judge,  five  thousand  dollars. 

The  United  States  district  attorney,  four  thousand  dollars. 

The  United  States  district  marshal,  three  thousand  five  hundred  dol- 
lars.    [31  Stat.  L.  85.] 

By  the  Act  q|  Mar<^  2,  1901,  ch.  812,  §  1,  infra,  p.  1279,  the  salary  of  the  ocmmuA- 
sioner  of  education  waa  increased  to  $4,()00  per  annum. 

Audit  of  expenditure. —  A  Porto  Rican  not  transcend  the  I^islative  power  of  the 

law  concerning  an  audit  of  ex|>enditure8  insular  government,  and,  whether  vise  or 

before  disbursement  is  not  objectionable  not,  cannot  be  treated  as  void  or  inappli- 

to  or  inconsistent  with  the  Organic  Act  cable  to  the  United  States  court  in  Porto 

merely  because  it  provides  for  an  effective  Rico.     ( 1907 )  26  Op.  Atty.-Gen.  42^ 
audit  of  coiurt  expenses.    Such  a  law  does 

Sec.  37.  [Salaries  of  municipal  ofSicers.]  That  the  provisions  of  the 
foregoing  section  shall  not  apply  to  the  municipal  officials.  Their  salaries 
and  the  compensation  of  their  deputies,  assistants,  and  other  help,  as  well 
as  all  other  e>xpenses  incurred  by  the  munieipalities,  shall  be  paid  out  of 
the  municipal  revenues  in  such  manner  as  the  legislative  assembly  shall 
provide.    [31  Stat.  L.  86.] 


Sec.  38.  [Export  duties  not  to  be  imposed  —  assessment  of  taxei  — 
bond  issue  authorized — limit  of  indebtedness.]  That  no  export  duties 
shall  be  levied  or  collected  on  exports  from  Porto  Rico ;  but  taxes  and  assess- 
ments on  property,  and  license  fees  for  franchises,  privileges,  and  conces- 
sions may  be  imposed  for  the  purposes  of  the  insular  and  municipal  govern- 
ments, respectively,  as  may  be  provided  and  defined  by  act  of  the  legislative 
assembly ;  and  where  necessary  to  anticipate  taxes  and  revenues,  bonds  and 
other  obligations  may  be  issued  by  Porto  Rico  or  any  municipal  government 
therein  as  may  be  provided  by  law  to  provide  for  expenditures  authorized 
by  law,  and  to  protect  the  public  credit,  and  to  reimburse  the  United  States 
for  any  moneys  which  have  been  or  may  be  expended  out  of  the  emergency 
fund  of  the  War  Department  for  the  relief  of  the  mdustrial  conditions  of 
Porto  Rico  caused  by  the  hurricane  of  August  eighth,  eighteen  hundred 
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and  ninety-nine :  Providedf  however,  That  no  public  indebtedness  of  Porto 
Bico  or  of  any  municipality  thereof  diall  be  authorized  or  allowed  in  excess 
of  seven  'per  centum  of  the  aggregate  tax  valuation  of  its  property.  [31 
Stat.  L.  86.] 


Bonds. —  The  irrigation  bonds  of  Porto 
Rico  issued  in  conformity  with  the  re- 
quirements of  this  section,  and  sections 
1  and  3  of  the  Porto  Rican  Act  of  Sep- 
tember 18,  1908,  will  constitute  a  valid 
and  binding  obligation  of  the  people  and 
government  of  Porto  Rico,  when  they  shall 
have  been  executed  with  due  formalities, 
and  their  issue  and  sale  (made  or  pro- 
posed) has  been  authenticated  by  the  ex- 
ecutive council,  acting  upon  the  approval 
and  adoption  of  plans  and  specifications 
for  the  irrigation  system  as  required  bv 
local  law.     (1908)  27  Op.  Atty.-Gen.  104. 

The  municipality  of  Ponce,  Porto  Rico, 
may  lawfully  issue  bonds  for  the  purpose 


of  paying  an  indebtedness  to  the  insular 
government  and  for  the  purchase  of  land 
and  construction  of  a  pier,  as  the  power 
to  issue  bonds  of  this  general  character 
has  been  granted  to  that  municipality  by 
Congress  and  the  legislative  assembly  of 
Porto  Rico.  (1912)  29  (3p.  Atty.-Gen. 
468. 

For  the  l^ality  of  other  bond  issues 
authorized  by  the  legislative  assembly  of 
Porto  Rico  see  (1910)  28  Op.  Atty.-Gen. 
245  (constructing  roads  and  bridges); 
(1912)  29  Op.  Atty.-Gen.  497  (port  im- 
provements);  (1912)  29  Op.  Atty.-Gen. 
577  (irrigation  system). 


Sec.  39.  [Resident  commiBsioner  to  United  States  —  salary  —  quolifl- 
cations.]  That  the  qualified  voters  of  Porto  Kico  shall,  on  the  first  Tuesday 
after  the  first  Monday  of  November,  anno  Domini  nineteen  hundred,  and 
every  two  years  thereafter,  choose  a  resident  commissioner  to  the  United 
States,  who  shall  be  entitled  to  official  recognition  as  such  by  all  Depart- 
ments, upon  presentation  to  the  Department  of  State  of  a  certificate  of 
election  of  the  governor  of  Porto  Rico,  and  who  shall  be  entitled  to  a  salary, 
payable  monthly  by  the  United  States,  at  the  rate  of  five  thousand  dollars 
per  annum :  Provided,  That  no  person  shall  be  eligible  to  such  election  who 
is  not  a  bona  fide  citizen  of  Porto  Rico,  who  is  not  thirty  years  of  age,  and 
who  does  not  read  and  write  the  English  language.     [31  Stat,  L,  86,] 

By  the  Act  of  Feb.  26,  1907,  ch.  1635,  $  4,  given  under  Congress,  vol.  2  p.*  611, 
the  salarv  of  the  resident  commissioner  was  increased  to  $7,500  per  annum. 

By  the"  Act  of  July  1,  1902,  ch.  1.^3,  §  3,  infra,  p.  1282,  the  resident  conuniasioner 
was  allowed  traveling  expenses  and  the  term  of  his  office  was  fixed. 

The  Act  of  June  22,  1906,  ch.  3514,  %  1,  infra,  p.  1284,  prescribed  the  metiiod  of 
paying  the  salary  and  traveling  expenses  of  the  resident  conunissioner. 

Sec.  40.  [OommiBsion  to  reyise  laws  — to  report  on  permanent  Bystem 
of  government,  etc. —  expenses  —  report.]  That  a  commission,  to  consist 
of  three  members,  at  least  one  of  whom  shall  be  a  native  citizen  of  Porto 
Rico,  shall  be  appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  compile  and  revise  the  laws  of  Porto  Rico ;  also  the 
various  codes  of  procedure  and  systems  of  municipal  government  now  m 
force,  and  to  frame  and  report  such  legislation  as  may  be  necessary  to 
make  a  simple,  harmonious,  and  economical  government,  establish  justice 
and  secure  its  prompt  and  efficient  administration,  inaugurate  a  general 
system  of  education  and  public  instruction,  provide  buildings  and  funds 
therefor,  equalize  and  simplify  taxation  and  all  the  methods  of  raising 
revenue,  and  make  all  other  provisions  that  may  be  necessary  to  secure 
and  extend  the  benefits  of  a  republican  form  of  government  to  all  the 
inhabitants  of  Porto  Rico;  and  all  the  expenses  of  such  commissioners, 
including  all  necessary  clerks  and  other  assistants  that  they  may  employ, 
and  a  salary  to  each  member  of  the  commission  at  the  rate  of  five  thousand 
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dollars  per  annum,  shall  be  allowed  and  paid  out  of  the  treasury  of  Porto 
Rico  as  a  part  of  the  expenses  of  the  government  of  Porto  Rico.  And  said 
commission  shall  make  full  and  final  report,  in  both  the  English  and  Span- 
ish languages,  of  all  its  revisions,  compilations,  and  recommendations, 
with  explanatory  notes  as  to  the  changes  and  the  reasons  therefor,  to  the 
Congress  on  or  before  one  year  after  the  passage  of  this  Act.  [31  Stat. 
L.  86,] 

This  section  may  be  regarded  as  temporary  only  and  expired. 

Sec.  41.  [Effect.]    That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  the  first  day  of  May,  nineteen  hundred.    [31  Stat.  L.  86.] 


Joint  Resolution  To  provide  for  the  administration  of  civil  affairs  in  Porto 
Rico  pending  the  appointment  and  qualification  of  the  civil  officers 
provided  for  in  the  Act  approved  April  twelfth,  nineteen  hundred, 
entitled,  ''An  Act  temporarily  to  provide  revenues  and  a  civil  gov- 
ernment for  Porto  Rico,  and  for  other  purposes." 

[Bes.  of  May  i,  1900,  No.  23,  31  Stat.  L.  715.] 


Sec.  2.  [Franchises  to  receive  President's  approval.]  That  all  railroad, 
street  railway,  telegraph  and  telephone  franchises,  privileges  or  conces- 
sions, granted  under  section  thirty-two  of  said  Act  shall  be  approved  by 
the  President  of  the  United  States,  and  no  such  franchise,  privileges,  or 
concession  shall  be  operative  until  it  shall  have  been  so  approved.  [31  Stai. 
L.  716.] 

Section  32  of  the  Act  of  April  12,  1900,  ch.  191,  referred  to  in  the  text,  is  given 
mipra^  p.  1272. 

The  first  section  of  this  Resolution,  -which  may  be  regarded  as  temporary  only,  was 
as  foUows: 

"  [Sec.  1.]  That  until  the  officer  to  fill  any  office  provided  for  by  the  Act  of  April 
twelfth,  nineteen  hundred,  entitled  *An  act  temporarily  to  provide  revenues  and  a  civil 
government  for  Porto  Rico,  and  for  other  purposes,'  shall  have  been  appointed  and 
qualified,  the  officer  or  officers  now  performing  the  civil  duties  pertaining  to  such  office 
may  continue  to  perform  the  same  under  the  authority  of  said  Act;  and  no  officer  of  the 
Army  shall  lose  his  commission  by  reason  thereof:  Provided^  That  nothing  herein 
contained  shall  he  held  to  extend  the  time  for  the  appointemtn  and  qualification  of 
any  such  officers  beyond  the  first  day  of  August,  nineteen  hundred." 

Approval  by   President. —  Where   fran-  or  operative  imtil  the  Legislative  Aasem- 

ehises  granted  to  two  companies  by  the  bly  of  Porto  Rico  shall  by  law  duly  au- 

executive  council  of  Porto  Rico  and  ap-  thorize  such  exemption,"  no  reason  exists 

proved  by  the  governor  thereof,  were  so  why  the  President  should  not  approve  the 

amended  that  the  exemption  of  taxation  franchise.     (1901)  23  Op.  Atty.-Gen.  5S1. 
granted  them  "  shall  not  become  effective 

Sec.  3.  [Franchises  —  provisions — engaging  in  real  estate  transactions 
—  foreign  corporations.]  That  all  franchises,  privileges  or  concessions 
granted  under  section  thirty-two  of  said  Act  shall  provide  that  the  same 
shall  be  subject  to  amendment,  alteration,  or  repeal ;  shall  forbid  the  issue 
of  stock  or  bonds,  except  in  exchange  for  actual  cash,  or  property  at  a  fair 
valuation,  equal  in  amount  to  the  par  value  of  the  stock  or  bonds  issued ; 
shall  forbid  the  declaring  of  stock  or  bond  dividends;  and,  in  the  case  of 
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publie-service  corpomtions,  shall  provide  for  the  effective  regulation  of  the 
charges  thereof  and  for  the  purchase  or  taking  by  the  public  authorities 
of  their  property  at  a  fair  and  reasonable  valuation.  No  corporation  shall 
be  authorized  to  conduct  the  business  of  buying  and  selling  real  estate  or  be 
permitted  to  hold  or  own  real  estate  except  such  as  may  be  reasonably 
necessary  to  enable  it  to  carry  out  the  purposes  for  which  it  was  created, 
and  every  corporation  hereafter  authorized  to  engage  in  agriculture  shall 
by  its  charter  be  restricted  to  the  ownership  and  control  of  not  to  exceed 
five  hundred  acres  of  land ;  and  this  provision  shall  be  held  to  prevent  any 
member  of  a  corporation  engaged  in  agriculture  from  being  in  any  wise 
interested  in  any  other  corporation  engaged  in  agriculture.  Corporations, 
however,  may  loan  funds  upon  real  estate  security,  and  purchase  real  estate 
when  necessary  for  the  collection  of  loans,  but  they  shall  dispose  of  real 
estate  so  obtained  within  five  years  after  receiving  the  title.  Corporations 
not  organized  in  Porto  Rico,  and  doing  business  therein,  shall  be  bound  by 
the  provisions  of  this  section  so  far  as  they  are  applicable.  [31  Stat.  L. 
716.] 

Section  32  of  the  Act  of  April  12,  1900,  ch.  191,  mentioned,  in  the  text,  is  given 
mtpra,  p.  1272. 


An  Act  To  amend  an  Act  entitled  ''An  Act  temporarily  to  provide  reve- 
nnes  and  a  civil  government  for  Porto  Bico,  and  for  other  purposes/' 
approved  April  twelfth,  nineteen  hundred,  and  to  increase  the  salary 
of  the  commissioner  of  education  provided  for  by  said  Act. 

[Act  of  March  2, 1901,  ch.  812,  31  Stat.  L.  953.] 

[Sec.  1.]  [Salary  of  commissioner  of  education  —  salaries  of  district 
court  officials.]  That  the  salary  of  the  commissioner  of  education  for  Porto 
Rico  shall,  from  and  after  the  first  day  of  April,  nineteen  hundred  and  one, 
be  four  thousand  dollars  per  annum,  and  in  addition  to  the  duties  pro- 
vided by  section  thirty-six  of  the  Act  of  April  twelfth,  nineteen  hundred, 
the  executive  council  shall,  from  time  to  time,  determine  the  salaries  of  all 
officials  and  assistants,  appointed  by  the  United  States  district  court,  includ- 
ing the  clerk  and  the  interpreter,  which  shall  be  paid  out  of  the  revenues  of 
Porto  Rico  as  other  salaries  and  expenses  of  like  character  are  paid  under 
the  provisions  of  said  Act.     [31  Stat,  L.  953.] 

The  Act  of  April  12,  1900,  ch.  191,  S  36,  mentioned  in  the  text,  is  given  3upra, 
p.  1276. 

Sec.  2.  [Fees  and  expenses  of  courts,  how  payable — fees  of  court  com- 
missioners.] That  such  fees  and  expenses  as  are  payable  by  the  United 
States,  if  earned  or  incurred  in  connection  with  a  circuit  or  district  court 
of  the  United  States,  shall  be  paid  from  the -revenues  of  Porto  Rico,  if 
earned  or  incurred  in  connection  with  the  district  court  of  the  United 
States  for  Porto  Rico.  That  all  such  fees,  fines,  costs,  and  forfeitures  as 
would  be  deposited  to  the  credit  of  the  United  States,  if  collected  and  paid 
into  a  circuit  or  district  court  of  the  United  States,  shall  become  revenues 
of  Porto  Rico,  if  collected  and  paid  into  the  district  court  of  the  United 
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Statos  for  Porto  Rico.  The  commissioners  appointed,  as  provided  in  section 
thirty-four  of  said  Act  approved  April  twelfth,  nineteen  hundred,  shall  be 
entitled  to  the  fees  provided  for  United  States  commissioners:  Provided, 
That  payments  of  fees  and  expenses,  heretofore  made  in  good  faith  by  the 
United  States  district  marshal,  either  from  funds  advanced  to  him  by 
the  United  States  or  by  Porto  Rico,  may  be  allowed  by  the  accounting 
officera  of  the  United  States  or  the  accounting  officers  of  Porto  Rico,  as  the 
case  may  be,  in  the  settlement  of  his  accounts.    [31  Stat.  L,  953.] 

The  Act  of  April   12,  1900,  ch.  191,  |  34,  mentioned  in  the  text,  is  given  supra, 
p.  1273. 


Expenses  of  United  States  District 
Court. —  The  expenses  of  the  District 
Ck)urt  of  the  United  States  for  Porto  Rico 


should  be  paid  from  the  funds  of  the 
government  of  Porto  Rico.  (1912)  29  Op. 
Atty.-Gen.  663. 


Sec.  3.  [Jurisdiction  of  district  court  extended.]  That  the  jurisdiction 
of  the  district  court  of  the  United  States  for  Porto  Rico  in  civil  cases  shall, 
in  addition  to  that  conferred  by  the  Act  of  April  twelfth,  nineteen  hundred, 
extend  to  and  embrace  controversies  where  the  parties,  or  either  of  them, 
are  citizens  of  the  United  States,  or  citizens  or  subjects  of  a  foreign  State 
or  States,  wherein  the  matter  in  dispute  exceeds,  exclusive  of  interest  or 
costs,  the  sum  or  value  of  one  thousand  dollars.    [31  Stat.  L.  953 J] 

The  jurisdiction  of  the  District  Court  was  defined  by  the  Act  of  April  12,  1900,  ch. 
191,  i§  34,  aupra,  p.  1273. 


Jurisdiction. —  A  corporation  created  by 
a  decree  of  the  Bpanish  Crotcn  for  chari- 
table purposes,  and  limited  in  its  field  of 
operation  to  Porto  Rico,  does  not  continue, 
after  the  ratification  of  the  treaty  of 
peace  between  the  United  States  and 
Spain,  to  be  a  citizen  or  subject  of  Spain, 
within  the  meaning  of  this  section,  so  as 
to  give  jurisdiction  to  the  federal  District 
Court  for  Porto  Rico  over  a  suit  to  which 
it  is  a  party.  Martinez  v.  La  Asociacion, 
etc.,  (1909)  213  U.  S.  20,  29  S.  Ct.  327, 
53  U.  S.  (L.  ed.)  679. 

A  charitable  corporation  created  by  de- 
cree of  the  Spanish  Crown  to  operate  in 
Porto  Rico  is  not  a  citizen  of  the  United 
States  within  the  meaning  of  this  section, 
but  since  the  enactment  of  the  Act  of 
April  12,  1900,  ch.  191,  31  Stat.  L.  77, 
supra,  p.  1259  ct  scq,,  is  a  citizt»n  of 
Porto  Rico,  if  a  citizen  of  any  country. 
Martinez  v.  La  Asociacion,  etc.,  (1909) 
213  U.  S.  20,  29  S.  Ct.  327,  53  U.  S. 
(L.  ed.)   679. 

Between  Spwnish  subjects, —  Jurisdic- 
tion of  the  District  Court  under  this  sec- 
tion extends  to  a  cause  where  the  parties 
on  both  sides  are  subjects  of  the  kin<T 
of  Spain.  Ortega  v.  Lara,  (10(M5)  2(>2 
U.  S.  339,  26  S.  Ct.  707,  50  U.  S.  (L. 
ed.)  1055.  See  also  Villamil  v,  Merced, 
(O.  C.  A.  1st  Cir.  1916)  239  Fed.  86, 
152  C.  C.  A.    136. 

Diverse  citizenship. — The  District  Court 

of  the  United  States  for  Porto  Rico  has 

'no  jurisdiction  of  a  case  on  the  ground  of 

diverse  citizenship  where  the  complainant 


is  a  Porto  Rican  and,  of  the  three  defend- 
ants, one  is  a  citizen  of  the  United  States, 
but  the  other  two  are  Porto  Ricans.  Cue- 
has  y  Arredondo  i;.  Cuebas  y  Arredondo, 
(1912)  223  U.  S.  376,  32  S.  Ct.  277,  66 
U.  S.  (L.  ed.)  476,  wherein  the  court  said: 
*'  It  is  not  and  cannot  be  claimed  that  the 
complainant's  bill  asserted  any  right,  title 
or  claim  arising  under  the  laws  or  Om- 
stitution  of  the  United  States.  If,  there- 
fore, the  District  Court  had  jurisdiction, 
it  must  depend  upon  diversity  of  citizen- 
ship alone.  It  is  claimed  that  the  fact 
that  one  of  the  three  defendants  was  a 
citizen  of  the  United  States  conferred  ju- 
risd'iction,  although  the  other  two  were 
Porto  Ricans,  with  a  citizenship  identical 
with  that  of  the  complainant.  That  this 
would  not  have  been  so  under  the  Foraker 
Act  of  1900  is  conceded.  That  act  gave 
to  the  District  Court  for  Porto  Rico  the 
jurisdiction  of  the  United  States  District 
Courts,  and  added  to  that  the  jurisdiction 
of  cases  cognizable  in  Circuit  Courts  of 
the  United  States.  The  contention  is  that 
this  extraordinary  stretch  of  jurisdiction 
is  conferred  by  the  third  section  of  the 
Act  of  March  2,  1901,  c.  812,  31  SUt. 
953.  .  .  .  Shortly  stated,  the  construc- 
tion placed  upon  this  section  is,  that  the 
word  '  parties '  is  not  used  collectively, 
meaning  all  of  the  litigants  on  the  one 
side  or  the  other,  but  is  intended  as  if 
tlie  word  *  litigants  *  had  been  used,  and 
that  the  words  *  or  either  of  them  '  means 
*  any  of  them,'  and  that  the  jurisdicti<Hi 
conferred   embraces    all   controversies    in 
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whicli  naj  Htigaiit  on  either  Bide  is  a  below  since  1906.    It  is  also  a  oonstruc- 

oitixen  of  the  United  States  or  a  subject  tion  out  of  harmcmy  with  a  long  line  of 

of  a  foreign  country.     The  construction  decisions    of    this    court    construing    the 

contended  for  is  out  of  accord  with  that  jurisdictional  clauses  in  the  various  stat- 

placed  upon  the  act  in  Vallecillo  t-.  Bert-  utes  dealing  with  the  question  of  juris- 

ran,  2  Porto  Rico  Fed.  Rep.  46,  a  construe-  diction  dependent  upon  daversity  of  eitisen- 

tion  constantly  adhered  to  by  the  court  ship." 

Sec.  4.  [Mileage  of  jurors  and  witnesses.]  That  jurors  and  witnesses 
in  the  United  States  district  court  of  Porto  Rico  shall  be  entitled  to  and 
receive  fifteen  cents  for  each  mile  necessarily  traveled  over  any  stage  line 
or  by  private  conveyance  and  ten  cents  for  each  mile  over  any  railway  in 
going  to  and  returning  from  said  courts :  Provided,  That  no  constructive 
or  double  mileage  fees  shall  be  allowed  by  reason  of  any  person  being  sum- 
moned both  as  witness  and  juror,  or  as  witness  in  two  or  more  cases  pend- 
ing in  the  same  court  and  triable  at  the  same  term  thereof.  [31  8tai.  L, 
954.] 


An  Act  Authorising  the  President  to  reserve  public  lands  and  buildings 
in  the  island  of  Porto  Sico  for  public  uses,  and  granting  other  public 
lands  and  buildings  to  the  government  of  Porto  Rico,  and  for  other 
purposes. 

[Act  of  July  1,  1902,  ch.  1383,  32  Stat.  L.  731.] 

[Sec.  1.]  [Seservation  of  public  lands,  etc.,  for  public  plurposes  — 
grant  of  other  lands  to  government  of  Porto  Sico.]  That  the  President  be, 
and  he  is  hereby,  authorized  to  make,  within  one  year  after  the  approval 
of  this  Act,  such  reservation  of  public  lands  and  buildings  belonging  to  the 
United  States  in  the  island  of  Porto  Rico,  for  military,  naval,  light-house, 
marine-hospital,  post-oflSces,  custom-houses,  United  States  courts,  and  other 
public  purposes,  as  he  may  deem  necessary,  and  all  the  public  lands  and 
buildings,  not  including  harbor  areas  and  navigable  streams  and  bodies 
of  water  and  the  submerged  lands  underlying  the  same,  owned  by  the 
United  States  in  said  island  and  not  so  reserved  be,  and  the  same  are  hereby, 
granted  to  the  government  of  Porto  Rico,  to  be  held  or  disposed  of  for  the 
use  and  benefit  of  the  people  of  said  island :  Provided,  That  si^id  grant  is 
upon  the  express  condition  that  the  government  of  Porto  Rico,  by  proper 
authority,  release  to  the  United  States  any  interest  or  claim  it  may  have  in 
or  upon  the  lands  or  buildings  reserved  by  the  President  under  the  pro- 
visions of  this  Act :  And  provided  further,  That  nothing  herein  contained 
shall  be  so  construed  as  to  affect  any  legal  or  equitable  rights  acquired  by 
the  government  of  Porto  Rico  or  by  any  other  party,  under  any  contract, 
lease,  or  license  made  by  the  United  States  authorities  prior  to  the  first  day 
of  May,  nineteen  hundred.     [32  Stat.  L.  731,] 

Section  2  of  thiB  Act,  which  may  be  regarded  as  temporary  only,  was  as  followv: 
''  Sdc.  2.  That  the  sum  of  two  thousand  doUars  is  hereby  appropriated,  ofut  of  any 
funds  in  the  Treasury  of  the  United  States  not  otherwise  appropriated,  to  be  expended 
by  the  clerk  of  the  district  court  of  the  United  States  for  Porto  Rico^  under  the 
supervision  and  subject  to  the  approval  of  the  presiding  judge  of  said  court,  in  the 
purchase  of  a  li^w  library  for  the  use  of  said  court." 

The  Act  of  June  14,  I&IO,  ch.  290,  36  Stat.  L.  467,  which  was  temporary  only,  was 
as  follows: 
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"  Tint  the  President  is  hereby  authorized,  in  his  discretion,  to  convey  to  the  people 
of  Porto  Rico  such  lands  and  buildings,  or  interests  therein,  adjacent  to  the  city  of 
San  Juan,  reserved  for  public  uses  under  the  authority  conferred  by  the  Act  approved 
July  first,  nineteen  hundred  and  two  (Thirty-second  Statutes  at  Large,  page  seven 
hundred  and  thirty-one),  aa  in  his  opinion  are  no  longer  needed  for  purposes  of  the 
United  States." 

Effect  of  reservations. — The  provision  of  owned  by  the  United  States  in  said  island 
this  section  allowing  the  federal  govern-  and  not  so  reserved,"  etc.,  only  provide 
ment  to  reserve  certain  public  properties  for  proprietary  reservations  and  aispbsi- 
for  its  use  in  Porto  Rico  and  providing  tions  and  not  for  limitatifins  upon  the 
that  "  And  all  the  public  lands  and  build-  exercise  of  government.  Gromer  t;.  Stand- 
ings, not  including  harbor  areas  and  ard  Dredging  Co.,  (1912)  224  U.  S.  362, 
navigable  streams  and  bodies  of  water  and  32  S.  Ct.  499,  56  U.  S.  (L.  ed.)  801. 
the  submerged  lands  underlying  the  same, 

0 

Sec.  3.  [Besident  commissioner  to  United  States  —  traveling  expenses 
—  term  of  office.]  That  the  resident  commissioner  from  Porto  Rico  to  the 
United  States,  provided  for  by  section  thirty-nine  of  the  Act  of  April 
twelfth,  nineteen  hundred,  entitled  **An  Act  temporarily  to  provide  reve- 
nues and  a  civil  government  for  Porto  Rico,  and  for  other  purposes,"  shall 
be  entitled,  in  addition  to  his  salary  as  now  fixed  by  law,  to  his  actual 
expenses  in  traveling  to  and  from  Porto  Rico  once  annually,  and  his  term 
of  oflSce  shall  commence  on  the  fourth  day  of  March  next  succeeding  the 
date  of  his  election;  and  the  term  of  office  of  the  present  incumbent  is 
hereby  extended  to  the  third  day  of  March,  nineteen  hundred  and  three. 
[32  Stat  L.  732.] 

Tbe  Act  ol  April  12,  1900,  ch.  191,  I  39,  menticHied  in  the  text,  is  given  supra, 
p.  1277. 


An  Act  To  empower  the  Secretary  of  War,  under  certain  restrictions,  to 
authoriie  the  constmction,  extension,  and  maintenance  of  wharves, 
piers,  and  other  structures  on  lands  underlying  harbor  areas  and 
navigable  streams  and  bodies  of  waters  in  or  surrounding  Porto  Rioo 
and  the  islands  adjacent  thereto. 


[Act  of  June  11, 1906,  ch.  3075,  34  Stat  L,  234.] 

[Sec.  1.]  [Oonstmction  of  wharves,  etc.^  authorised.]  That  the  Secre- 
tary of  War  be,  and  he  is  hereby,  empowered)  subject  to  the  restrictions 
and  under  the  conditions  hereinafter  mentioned,  to  authorize  the  construc- 
tion, extension,  and  maintenance  of  any  wharf,  pier,  dolphin,  boom,  weir, 
breakwater,  sea  wall,  bulkhead,  jetty,  or  other  structure  on  any  of  the 
lands  belonging  to  the  United  States  which  underlie  the  harbor  areas  and 
navigable  streams  and  bodies  of  waters  in  or  surrounding  Porto  Rico  and 
the  islands  adjacent  thereto  and  the  filling  in  and  dredging  of  such  lands. 
[34  Stat  L.  234.] 

Sec.  2.  [Import  of  the  word  "  person."]  That  the  word  "  person  "  as 
used  in  this  Act  shall  be  construed  to  import  either  the  singular  or  the 
plural,  as  the  case  demands,  and  shall  include  individuals,  municipalities, 
quasi-municipal  corporations,  corporations,  companies,  and  associations. 
[34  Stat  L.  234.] 
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Seo.  8.  [KeBtiiotioiis — time  limit  for  oonstruotion;  eto^— right  to  pur- 
chase improvements  resenred — pajrment  of  original  cost  —  commission 
to  determine  value — selection  of  referee — maYimnm  purchase  price  — 
failure  to  select  referee  —  authorisations  subject  to  amendment,  etc. — 
wharfage  fees,  etc. — dredging  —  time  of  construction — extension  of 
time  —  accounts — subletting,  etc.,  restricted  —  rights  of  United  States 
vessels  —  further  restriction.]  That  the  powers  granted  in  the  foregoing 
sections  shall  be  subject,  however,  to  the  following  restrictions : 

(a)  No  authorization  to  any  person  to  construct,  extend,  or  maintain 
any  such  structure  shall  continue  for  a  longer  period  than  the  period  set 
forth  in  such  authorization,  and  shall  provide  that  the  Qovernment  of  the 
United  States  or  with  the  approval  of  the  Secretary  of  War  the  government 
of  Porto  Bico  shall  have  the  right  at  any  time  after  the  expiration  of  thirty 
years  from  the  date  of  such  authorization,  and  after  three  months'  notice, 
to  take  any  such  structure  from  the  owner  thereof  upon  paying  the  value 
of  the  same  at  the  time  it  shall  be  so  taken,  and  the  amount  paid  shall  not 
exceed  the  original  cost  of  the  same  as  may  be  fixed  under  paragraph  (f ) 
hereof.  In  case  the  Government  of  the  United  States  or  the  government 
of  Porto  Rico,  exercising  the  right  of  purchase  as  aforesaid  should  claim 
that  the  value  of  the  structure  when  seized  and  taken  is  less  than  its  orig- 
inal  cost,  the  extent  of  deterioration  or  diminution  from  the  original  value 
shall  be  determined  by  a  board  or  commission  of  four  members,  two  of 
whom  shall  be  appointed  by  the  Secretary  of  War  for  the  Government  of 
the  United  States  or  by  the  Governor  of  Porto  Bico  for  the  government 

'  of  Porto  Bico  as  the  case  may  be  and  two  by  the  owner  of  such  structure. 
If  the  four  members  thus  chosen  and  appointed  shall  not  be  able  to  agree, 
they  shall  choose  by  mutual  agreement  a  referee,  whose  decision  shall  be 
final,  but  in  no  case  shall  the  amount  to  be  paid  exceed  the  original  cost 
as  fixed  under  the  provisions  of  said  paragraph  (f ).  If  the  four  members 
thus  chosen  and  appointed  are  unable  by  mutual  agreement  to  select  a 
referee,  then  the  Chief  of  Engineers  of  the  United  States  Army  shall  be 
the  referee,  and  his  decision  shall  be  final.  All  authorizations  granted  by 
the  Secretary  of  War  for  any  such  construction,  extension,  or  maintenance 

(b)  Shall  be  subject  to  alteration,  amendment,  or  repeal  by  Congress  ,* 

(c)  Shall  provide  that  the  wharfage  fees  and  charges  for  vessels,  for 
passengers,  and  for  goods  loaded  or  discharged  on,  from,  at,  or  over  any 
such  structure,  and  for  approach  and  entry  to  any  such  structure,  shall  be 
no  greater  than  are  just,  reasonable,  and  fairly  remunerative,  and  for  that 
purpose  shall  at  all  times  be  subject  to  regulation  and  revision  by  the  said 
Secretary  of  War;  that'  such  fees  and  charges  shall  be  the  same  for  all 
persons,  and  all  persons  shall  have  equal  right  to  approach,  enter,  and  use 
the  said  structure,  subject  to  such  reasonable  rules  and  regulations  as  the 
grantee  thereof  may  establish,  all  of  which  rules  and  regulations  shall  be 
subject  to  revision  by  the  Secretary  of  War; 

(d)  That  all  necessary  dredging  in  or  in  connection  with  the  said  struc- 
ture, or  the  use  thereof,  shall  be  made  by  the  grantee  of  the  authorization ; 

(e)  That  such  authorization  shall  be  null  and  void  unless  actual  construc- 
tion shall  be  commenced  within  one  year  from  the  date  of  such  authoriza- 
tion by  the  Secretary  of  War,  and  completed  within  three  years  from  the 
date  of  such  authorization,  or  within  such  lesser  periods  as  may  be  therein 
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fixed:  Provided,  That  the  Secretary  of  War  may  for  due  cause  shown 
extend  the  time  for  the  completion  of  such  construction  for  a  reasonable 
period. 

(f)  That  duly  verified  accounts  of  expenditure  for  the  construction, 
extension,  or  improvement  of  such  structure  shall  be  exhibited  to,  and  filed 
with,  the  United  States  army  engineer  at  the  city  of  San  Juan,  Porto  Rico, 
who  shall  report  to  the  Secretary  of  War  the  entire  cost  of  such  structure, 
extension,  or  improvement  to  be  built  under  such  authorization. 

(g)  That  the  said  structure  shall  not  be  sublet,  sold,  transferred,  or 
assigned,  nor  shall  the  authorization  therefor  be  granted,  sold,  transferred, 
or  assigned  without  the  consent  of  the  Secretary  of  War,  nor  in  any  case 
to  a  person  engaged,  directly  or  indirectly,  in  the  same  line  of  business,  in 
the  same  harbor  area,  navigable  stream,  or  body  of  water,  and  that  any 
grant,  subletting,  sale,  transfer,  or  assignment  in  violation  hereof  shall  be 
null  and  void ; 

(h)  That  any  and  all  vessels  owned  or  chartered  by  the  United  States 
Gk)vemment  shall  in  case  of  any  emergency,  or  in  lime  of  war,  have  prior 
right,  free  of  charge,  to  the  use  of  any  such  structure ;  and 

(i)  Shall  contain  such  further  restrictions  as  the  Secretary  of  War  may 
see  fit  to  impose  therein.    [34  Stat.  L,  235.] 

Sec.  4.  [Orantee  must  control  shore  end  approaches  —  plans,  eto.] 

That  no  such  authorization  by  the  Secretary  of  War  shall  be  granted  to 
any  person  unless  the  applicant  therefor  shall  first  furnish  to  the  Secretary 
of  War  satisfactory  proof  either  that  he  (or  it)  is  the  owner  or  lessee  of  the 
approaches  to  the  shore  end  of  the  proposed  structure,  with  the  right  to 
use  the  same  in  connection  therewith,  or  that  he  (or  it)  is  the  owner  of  a 
franchise  granting  the  right  to  use  said  approaches  in  connection  with  such 
proposed  structure.  Every  application  to  the  Secretary  of  War  for  any 
such  authorization  shall  be  accompanied  by  plans  and  specifications  for  such 
structure,  extension,  or  improvement,  which  said  plans  and  specifications 
shall  be  submitted  to,  and  approved  by,  the  Chief  of  Engineers  of  the  United 
States  Army  before  the  granting  of  any  such  authorization  by  the  Secre- 
tary of  War,  aiid  such  plans  and  specifications  shall  .not  be  deviated  from 
in  any  such  structure,  extension,  or  improvement  without  the  written  con- 
sent, first  obtained,  of  the  said  Chief  of  Engineers.    [34  Stat,  L.  236.] 

Sec.  5.  [Prior  rights  not  affected.]  That  nothing  herein  contained  shall 
be  so  construed  as  to  affect  legal  or  equitable  rights,  if  any,  existing  at  the 
date  of  the  approval  of  this  Act  which  were  acquired  by  the  government 
of  Porto  Rico  or  other  party  under  any  contract,  lease  or  license,  for  the 
construction,  extension,  improvement,  or  maintenance  of  any  such  struc- 
ture, granted  by  the  United  States  authorities  prior  to  the  approval  of  this 
Act.    [34  Stat.  L.  236.] 


[Sec.  1.]  [Salary  and  expenses  of  resident  commissioner — method  of 
pajrment.]  •  •  •  Por  salary  of  the  resident  commissioner  from  Porto 
Rico  to  the  United  States  authorized  by  the  Act  temporarily  to  provide 
revenues  and  a  civil  govei'iiment  for  Porto  Rico,  approved  April  twelfth, 
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nineteen  hundred,  •  •  •  for  traveling  expenses,  •  •  •  which  shall 
hereafter  be  paid  by  the  Sergeant-at-Arms  of  the  House  of  Representa- 
tives in  the  same  manner  as  the  salaries  of  the  Members  of  the  House  of 
Representatives  are  now  paid..    [34  Stat,  L.  417,] 

This  is  a  part  of  the  Legisl-ative,  Executive,  and  Judicial  Appropriation  Act  of 
June  22,  1906,  ch.  3514. 


An  Act  Defining  the  qualifications  of  jurors  for  service  in  the  United 

States  district  court  in  Porto  Bico. 

[Act  of  June  25, 1906,  ch,  3542,  34  Stat.  L.  466,] 

[Jurors  in  federal  courts  —  qualifications  —  exemptions — selection.] 

That  the  qualifications  of  jurors  as  fixed  by  the  local  laws  of  Porto  Rico 
shall  not  apply  to  jurors  selected  to  serve  in  the  district  court  of  the  United 
States  for  Porto  Rico,  but  that  the  qualifications  required  of  .jurors  in  said 
court  shall  be  that  each  shall  be  of  the  age  of  twenty-one  years  and  not 
over  sixty-five  years,  a  resident  of  Porto  Rico  for  not  less  than  one  year, 
and  having  a  sufficient  knowledge  of  the  English  language  to  enable  him 
to  duly  serve  as  a  juror:  Provided,  That  the  exemption  from  jury  duty 
allowed  by  the  local  law  shall  be  respected  by  the  court  when  insisted  upon 
by  veniremen :  And  provided  further,  That  the  juries  for  said  court  shall 
always  be  selected  and  drawn  in  accordance  with  the  laws  of  Congress 
regulating  the  same  in  the  United  States  courts.    [34  Stat.  L.  466,] 


An  Act  To  provide  means  for  the  sale  of  internal  revenue  stamps  in  the 

island  of  Porto  Bico. 

[Act  of  June  29,  1906,  ch,  3613,  34  Stat.  L.  620,] 

[Sbc.  1.]  [Porto  Bico — use  of  internal-revenue  stamps  in,  authorised 
—  deputy  collector  to  be  stationed  at  San  Juan — salary,  etc. —  issue  of 
stamps  —  additional  duties.]  That  all  United  States  internal-revenue 
taxes  now  imposed  by  law  on  articles  of  Porto  Rican  manufacture  coming 
into  the  United  States  for  consumption  or  sale  may  hereafter  be  paid  by 
affixing  to  such  articles  before  shipment  thereof  a  proper  United  States 
internal-revenue  stamp  denoting  such  payment,  and  for  the  purpose  of 
carrying  into  effect  the  provisions  of  this  Act  the  Secretary  of  the  Treasury 
is  authorized  to  grant  to  such  collector  of  internal  revenue  as  may  be  recom- 
mended by  the  Commissioner  of  Internal  Revenue,  and  approved  by  the 
Secretary,  an  allowance  for  the  salary  and  expenses  of  a  deputy  collector 
of  internal  revenue,  to  be  stationed  at  San  Juan,  Porto  Rico,  and  the 
appointment  of  this  deputy  to  be  approved  by  the  Secretary.  The  collector 
will  place  in  the  hands  of  such  deputy  all  stamps  necessary  for  the  pay- 
ment of  the  proper  tax  on  articles  produced  in  Porto  Rico  and  diipped  to 
the  United  States,  and  the  said  deputy,  upon  proper  payment  made  for 
said  stamps,  shall  issue  them  to  manufacturers  in  Porto  Rico.  All  such 
stamps  so  issued  or  transferred  to  said  deputy  eoUector  shall  be  charged 
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to  the  collector  and  be  accounted  for  by  him  as  in  the  case  of  other  tax-paid 
stamps.  The  deputy  collector  assigned  to  this  duty  shall  perform  such 
other  work  in  connection  with  the  inspection  and  stamping  of  such  artides, 
and  shall  make  such  returns  as  the  Commissioner  of  Internal  Revenue  may, 
by  regulations  approved  by  the  Secretary  of  the  Treasury,  direct,  and  all 
provisions  of  existing  law  relative  to  the  appointment,  duties,  and  compen- 
sation of  deputy  collectors  of  internal  revenue,  including  office  rent  and 
other  necessary  expenses,  shall,  so  far  as  applicable,  apply  to  the  deputy 
collector  of  internal  revenue  assigned  to  duty  under  the  provisions  of  this 
Act.    [34  Stat.  L.  620.] 

Sec.  2.  [Bond.]  That  before  entering  upon  the  duties  of  his  office  such 
deputy  collector  shall  execute  a  bond,  payable  to  the  collector  of  internal 
revenue  appointing  him,  in  such  amount  and  with  such  sureties  as  he  may 
determine.     [34  Stat.  L.  621J\ 


Sec.  2.  [Reports  —  to  be  made  to  an  executive  department.]  That  all 
reports  required  by  law  to  be  made  by  the  governor  or  members  of  the 
executive  council  of  Porto  Rico  to  any  official  in  the  United  States  shall 
hereafter  be  made  to  an  executive  department  of  the  Government  of  the 
United  States  to  be  designated  by  the  President;  and  the  President  is 
hereby  authorized  to  place  all  matters  pertaining  to  the  government  of 
Porto  Rico  in  the  jurisdiction  of  such  department.    [36  Stat,  L,  11,] 

Tliis  is  a  part  of  an  Act  of  July  15,  1909,  ch.  4,  entitled  "An  Act  To  amend  an 
Act  entitled  'An  Act  temporarily  to  provide  revenues  and  a  civil  government  for  Porto 
Rico,  and  for  other  purposes/  approved  April  twelfth,  nineteen  hundred." 

Section  1  of  this  Act  amended  the  aA  of  April  12,  1900,  oh.  l&l.  |  31>  wprm^ 
p.  1271. 


An  Act  To  provide  for  holding  the  district  court  of  the  United  Stakes  for 
Porto  Rico  during  the  absence  froni  the  island  of  the  United  States 
district  judge  and  for  the  trial  of  cases  in  the  event  of  the  disqualifi- 
cation of  or  inability  to  act  by  the  said  judge. 

[Aet  of  Jan.  7, 1913,  ch.  6,  37  Stat.  L.  648.] 

[Absence  of  district  judge  —  appointment  of  special  judge.]     That 

whenever  the  United  States  district  judge  of  the  district  of  Porto  Rico 
shall  be  absent  from  the  said  district,  and  that  fact  shall  be  made  to  appear 
by  the  certificate  in  writing  of  the  United  States  attorney  or  marshal  of 
that  district,  filed  in  the  office  of  the  clerk  of  the  United  States  district  court 
for  said  district,  or  when  for  any  reason  the  said  judge  shall  or  may  be 
disqualified  or  unable  to  act  as  such  in  any  cause  pending  in  the  district 
court  of  the  United  States  for  Porto  Rico,  and  that  fact  shall  be  made  to 
appear  either  by  proper  order  entered  in  the  record  of  said  cause  by  the 
regular  district  judge,  or  by  the  certificate  in  writing  of  the  United  States 
attorney  or  marshal  of  that  district  filed  in  the  office  of  the  clerk  of  the 
United  States  district  court  for  said  district,  the  governor  of  Porto  Rico 
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mayj  by  writing  filed  in  the  said  clerk's  office,  designate  a  justice  of  the 
supreme  court  of  Porto  Rico  either  as  temporary  judge  of  said  district 
court  or  as  special  judge  thereof ;  and  the  temporary  judge  so  designated 
as  aforesaid  shall  have  and  may  exercise  within  said  district,  during  the 
absence  of  the  regular  district  judge,  all  the  power  of  every  kind  by  law 
vested  in  said  district  judge,  and  after  the  return  of  said  district  judge 
to  said  district,  shall  continue  to  have  and  exercise  said  powers  with  respect 
to  any  cause,  the  trial  of  which  shall  have  been  commenced  before. him  or 
which  shall  have  been  submitted  to  him  for  decision  prior  to  the  return 
of  said  district  judge ;  and  the  special  judge  so  designated  as  aforesaid  shall 
have  and  may  exercise  within  said  district  all  the  power  of  every  kind  by 
law  vested  in  said  district  judge  with  respect  to  any  cause  named  in  the 
writing  by  the  governor,  filed  as  aforesaid,  designating  the  said  special 
judge  as  aforesaid:  Provided,  That  no  additional  compensation  shall  be 
paid  to  either  such  temporary  district  judge  or  special  district  judge  for 
services  rendered  pursuant  to  such  designation.    [37  Stat  L.  648.] 


D.  [Exemption  of  imported  articles  from  internal  revenue  tax.]  That 
articles,  goods,  wares,  or  merchandise  going  ii;ito  Porto  Rico  from  the  United 
States  shall  be  exempted  from  the  payment  of  any  tax  imposed  by  the 
internal-revenue  laws  of  the  United  States.    [38  Stat.  L.  193.] 

This  ifi  a  part  of  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  S  IV.  For 
the  other  provisions  of  this  Act  see  Customs  Dtttibs. 
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PATENTS: 

Affidavits,  rules  for  taking,  197 
Appeals: 

Commissioner  to  Circuit  Court  of 
Appeals,  242 

Determination,  202 

Szaminers    in    chief    to    commis- 
sioner, 200 

Kotice,  200 

Primary  ezaminert  to  examiners  in 
chief*  100 

Proceedings,  201 
Application : 

Expedition,  249 

For  extension  of  patents,  241 

Limitation  of  time  for  completing, 
181 

Oath,  178 

Renewal,  188 

Request,  146 
Assignees,  rights  to  patents,  184 
Assignment,  240 
Attestation,  11 
Bill  in  equity  to  obtain,  204 
Claim,  145 
Commissioner    of    patents,    see    infra, 

Patent  office 
Contents,  14 
Date,  22 

Depositions,  rules  for  taking,  197 
Description,  145 
Designs: 

Authorized,  377 

Duration,  383 

Extension,  383 

General  law  applicable,  383 

Models,  382 

Unauthorized  use,  883 
Disclaimer,  231 
Drawings,  requisites,  177 
Duration,  14 

Examination  of  invention,  179 
Examiners  in  chief,  see  infra,  Patent 

office 
Executor,  administrator,  etc.,  of  insane 

person,  186 
Expedition  of  application,  249 
Extension  of  patents: 

Application,  to  whom  referred,  241 

Granted   prior  to  March   2,   1861, 
241 

Hearing  by  commissioner,   242 

Kotice  of  application,  241 

Operation  of  extension,  242 
Fees: 

Amount,  385 

Failure  to  pay,  188  I 
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Fees  —  Cont'd 
Final  fee,  22 
Mode  of  payment,  880 
Refunding,  386 

Witnesses,  see  infra,  WitnesMt 
Infringement : 

Damages,  288  ■ 
Estimate  of  damages,  336 
Injunctions,  336 

Pleading  and  proof  in  actions,  309 
Suits  for  infringement  where  speci- 
fleation  too  broad,  372 
Insanity  of  applicant,  186 
Interference: 

Determination,  193 
Suits,  236 
Inventions: 

By  government  officers  for  public 

use,  242 
Patentable,  23 

Previously  patented  abroad,  138 
Previous  use   in   foreign   country, 
240 
Issuance  of  patent,  179 
Marking: 

False  marking  or  labeling,  penalty, 

285 
Necessity,  283 
Models.  177 
Oath  of  spplicant,  178 
Patent  office: 

Assistant  commissioner,  10 
Certified  copies  of  drawings,  fees, 

10 
Chief  clerk,  bond,  5 
Collections    of    exploring    expedi- 
tions, 9 
Commissioner: 
Bond,  fi 
Duties,  5 
Report,  9 
Gopies  of  specifications  and  draw- 
ings, 9 
Disbursements,  9 
Established,  4 

Examiners-in-chief,  duties,  6 
Exchange   of   printed   copies   with 

Canada,  10 
Financial  clerk,  bond,  11 
Library,  7 

Lithographing  and  engraving,  8 
Models : 

Arrangement  and  exhibiti(m,6 
DispoMkl  on   rejected   applica- 
tions, 7 
Disposition,  10 
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PATBNTS  — Cont'd 
Patent  office  —  Confd 

Officers  and  employees: 
Appointment,  4 
Restrictions,  6 
Patent  agents,  refusal  of  recogni- 
tion, 7 
Printing: 

Claims,  laws,  and  decisions,  7 
Papers  filed,  7 

Specifications    and    drawings, 
7,8 
Regulations,  6 
Previous  use  in  foreign  country,  240 
Purchasers  of  article  before  application, 

189 
Recording,.  11 

Recovery  for  unlicensed  use,  375 
Reissue  of  defective,  211 
Rejection,  notice  given  applicant,  191 
Specification,  145 
Specimena,  177 
•Trial  of  issues  of  fact  in  equity  cases, 

374 
Witnesses : 

Failure  to  attend  or  testify,  199 
Fees,  198 
Subpoenas,  198 

PENAL  LAWS: 

Abandonment    of    mariners    in   foreign 

ports,  953 
Abortion,  promoting,  964 
Accepting  foreign  commission,  425    . 
Accessories : 

Punishment,  986 
Robbery  or  piracy,  987 
Accrued  rights,  996 
Acts  repealed,  989 
Admitting    merchandise    to   entry    for 

less  tiian  legal  duly,  628 
Adultery,  968 

Agents   of  government,  persona  inter- 
ested in  transactions  acting  as,  607 
Agreements  to  prevent  bids  at  sale  of 

lands,  623 
Allowing  prisoner  to  escape,  693,  694 
Animals' : 

Importation  of  certain  animals  for- 
bidden, 868 
Marking  packages,  870 
Offenses  relating  to,  penalty,  871 
Transportation  of  certain  animals 
forbidden,  869 
Armed  vessels  to  give  bond,  482 
Arming  vessels  against  people  at  peace 

with  United  States,  434 
Arming  vessels  to  cruise  against  citi- 
zens of  United  States..  959 
Arrangement  and  classification  of  sec- 
tions of  Code,  988 
Arson: 

Dwelling  house,  933 
Other  buildings,  934 
Assault:    (see  infra,  Postal  service) 
Officer,  605 

With    intent    to    commit    murder, 
rape,  etc,  918 


P£NAL  LAWS  — Co»M 

Attacking     veseel     with     intent     to 

plunder,  957 
Augmenting  force  of  foreign  vesBei  of 

war,  457 
Banker    receiving    deposit    from    di»- 

bursing  officer,  649 
Birds: 

Hunting     or     taking     eggs     from 

breedmg  grounds,  640 
Importation  of  certain  birds  pro- 
hibited, 868 
Marking  packages,  870 
Offenses  relating  to,  penalty,  871 
Transportation  of  prohibited,  869 
Body  of  executed  offender,  d^ivery  for 

dissection,  983 
Breaking  and  entering  vessel,  etc,  957 
Breaking  fences  on  public  lands,  622 
Bribery : 

Acceptance  by  judge,  687 
Acceptance  by  judicial  officer,  687, 

688 
Acceptance  by  juror,  referee,  mas- 
ter, etc.,  688 
Acceptance  by   United   States   of- 
ficer, 644. 
Acceptance  by  witness,  688 
Members  of  Congress  soliciting  or 

accepting,  656 
Offering,  etc.,  member  of  Congress 

bribe,  658 
Of  judge,  687 
Of  judicial  officer,  687 
Of  United  States  officer,  602 
Bull  fights;  970 
Bureau  of  animal  industry,  interfering 

with  employees,  625 
Carnal  knowledge  of  female  under  six- 
teen, 925 
Certificate  of  citizenship: 

Bringing  into  United  States,  632 
Engraving  plate  for  printing,  682 
Forgery,  632 
Photographing,  632 
SeUinff,  632 

Use  of  false  certificate,  634 
Using  false  certificate  as  evidence 
of  right  to  vote,  626 
Certificates    of   marriage,    penalty    for 

failure  to  record,  969 
Citis^nship: 

Falsely  claiming,  636 
Falsely  denying,  634 
Civil  rights: 

Conspiracy   to    injure    persons    in 

exercise  of,  484 
Depriving  citieens  under  color  of 
state  laws,  492 
Claims:   (see  infra.  Postal  service) 
Making  or  presenting  false,  523 
Officer  of  United  States  interested 

in,  655 
Unlawfully  taking  or  using  papers 
relating  to,  607 
Coinage,  see  infra,  Currency,  Coinage. 

etc. 
Compelling  foreign  vessels  to  depart. 
481 
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Concealing  prisoner  for  whom  warrant 

is  iflBtted,  701 
Concealment     or     destruction     of     in- 
voices, 626 
Conspiracy : 

Seditions,  423 

To  cast  away  vessel,  954 

To  commit  offense  against  United 

States,  534 
To   injure   persons    in   exercise   of 

civil  rights,  484 
To  intimidate  party,  etc.,  602 
To  prevent  olBcer  from  performing 
duties,  492 
Construction  of  words  in  Penal  Code, 

988 
Converting    public    money    by    officers, 

643 
Corporations,  contribution  of  money  for 

political  elections,  639 
Corruption  of  blood  or  forfeiture  of  es- 
tate, 973 
Counterfeiting:     (see    infra,    Currency, 
Coinage,    etc.;    Forgery;    Postal 
service) 
Weather  forecast,  624 
Criminal    correspondence   with    foreign 

governments,  422 
Currency,  coinage,  etc.: 

Circulating   bills    of    expired    cor- 
porations, 733 
Connecting   parts   of   different   in- 
struments, 721 
Counterfeiting : 

Dies     for     coins     of     United 

States,  729 
Dies  for  foreign  coins,  730 
Gold  or  silver  coins  or  bars, 

721 
Minor  coins,  726 
National  bank  notes,  706 
Kotes  of  foreign  banks,  718 
Securities   of    foreign    govern- 
ments, 717 
United  States  securities,  705 
Dealing  in  forffed  securities,  716 
Debasement  of  coinage  by  officers 

of  mint,  728 
Falsifying  coinage,  726 
Forfeiture    of    counterfeit    obliga- 
tions, securities,  etc.,  732 
Forging  securities,  705 
Imitating  national  bank  notes  with 

advertisements  thereon,  734 
Imitating  United  States  securities 
or    printing    business    cards   on 
them,  735 
Lightening  coinage,  726 
Making    coins    resembling    money, 

728 
Making,    importing,    etc.,    tokens, 
prints,    etc.,    similar    to    United 
States  or  foreign  coins,  731 
Making  or  issuing  devices  of  minor 

coins,  726 
Mutilating    or    defacing    national 
•  bank  notes,  735 

Notes  of  less  than  one  dollar,  735 
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Currency,  coinage,  etc. —  Cont'd 

"  Obligation   or   other   security   of 

the  United  States  "  deaned,  704 
Passing  counterfeit  bank  notes,  719 
Passing  forged  notes,  etc.,  718 
Passing,    selling,    concealing,    etc., 

forged  obligations,  712 
Plates  for  forged  notes,  etc.,  pos- 
session or  use,  720 
Possession  of  forged  notes,  etc.,  719 
Possession  of  impressions  of  tools, 

instruments,  etc.,  716 
Search  warrants,  733 
Secreting   tools   or    material    used 

for  printing  securities,  717 
Taking   impressions   of    tools,    im- 
plements, etc.,  715 
Using  plates  to  print  notes  with- 
out authority,  707 
Uttering  coins  resembling  money, 
728 
Date  Code  became  effective,  997 
Death  penalty,  how  inflicted,  972 
Depriving  citizens  of  civil  rights  under 

color  of  state  laws,  492  * 

Destruction  of  vessel  at  sea: 
By  owner,  957 

By  person  other  than  owner,  958 
Detention    of   vessels   by   collectors   of 

customs,  482 
District  courts,  jurisdiction,  989 
Driving  live  stock  on  public  lands,  622 
Dynamite,  transportation,  857 
Elections: 

Contributions  by  corporations,  639 
Interference  with  officers,  494 
Intimidation  of  voters,  493 
Prescribing  qualifications  of  voters, 

494 
Unlawful  presence  of  troops,  493 
Using  false  certificates  as  evidence 

of  right  to  vote,  636 
When  soldiers  may  vote,  494 
Embezzlement:        (see     infra,     Postal 
service ) 
Arms,  stores,  etc.,  533 
By  internal  revenue  officer,  650 
Evidence,  648 
Public  property,  612 
Enlistment  in  foreign  service,  430 
Enlistment    to    serve    against    United 

States,  424 
Enticing  away  workmen,  609 
Enticing   desertions   from    military   or 

naval  service,  608 
Escape,  allowing  prisoner  to,  693,  694 
Evidence: 

Conversion,  649 
Embezzlement,  648 
Prima  facie,  649 
Explosives: 

Death  or  injury  caused  by  trans- 
portation, 860 
Dynamite,  867 
Liquid  nitroglycerine,  859 
Marking  packages,  860 
Regulations  for  transportation,  851) 
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Extortion : 

Informers,  703 
Officer  of  United  States,  641 
False  acknowledgmentfl,  516 
False  bail,  procuring,  684 
False  certification   by  consular  officer, 

630 
False  claims,  making  or  presenting,  523 
False  demand  on  fraudulent  power  of 

attorney,  522 
False  personation  in  procuring  natural- 
ization, 633 
False  personation  of  holder  of  public 

stock,  522 
Falsely  assuming  to  be  reyenue  officer, 

627 
Falsely  inducing  intoxicated  person  to 

go  on  board  vessel,  639 
Falsely  pretending  to  be  United  States 

officer,  516 
Felonies  defined,  987 
Fines,  disposition,  621 
Fires: 

Failure  to  extinguish,  621 
Setting   fire   to   timber   on   public 
lands,  620 
Foreign    governments,    criminal    corre- 
spondence with,  422 
Foreign  war  vessel,  augmenting  force, 

457 
Forgery:    (see  supra,  Currency,   Coin- 
age, etc.;   infray  Postal  service) 
Affidavits,  etc.,  496 
Bids,  496 
Bonds,  etc.,  496 
Certificate  of  citiz^enship,  632 
Certificate  of  entry,  625 
Custom-house  documents,  630 
Deeds,  etc.,  504 
Having  forged  papers  in  possession, 

515 
Letters  patent,  496 
Military      bounty-land     warrants, 

etc.,  631 
Powers  of  attorney,  etc.,  504 
Public  records,  496 
Ship's  papers,  630 
Fornication,  969 
Hard    labor,    authority    to    impose    as 

punishment,  988 
High  seas,  offenses  on,  890,  963 
Incest,  968 
Inciting  revolt  or  mutiny  on  shipboard, 

946,  951 
Indian  reservations,  crimes  on,  981 
Indians,  punishment,  976 
Injuries : 

Fortifications,  etc.,  610 
Harbor  defenses,  610 
Inspectors  of  steamboats,  takifig  illegal 
fees,  655 

Insurrection,  inciting  or   engairiniF  in, 
421  o--©    o       , 

Imtimidation: 

Conspiracy  to  intimidate,  692 
Jurors,  688 
Officers,  688 
Witnesses,  688 
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Intoxicating  liquors: 

Collection  of  purchase  price  by  ear- 
ner, 864 
Delivery  to  consignee,  863 
Interstate  shipments,  863 
Marking  packages,  866 
Sale  forbidden  in  Paeific  islands, 
963 
Jurisdiction  of  state  courts,  973 
Jurors: 

Attempt  to  influence,  693 
Intimidation,  688 
Kidnapping,  see  infra.  Slave  trade 
Larceny:   (see  infra,  Postal  service) 
Personal   property   of   the   United 

States,  612 
Punishment,  935 
Laws  of  states  adopted  lor  punishing 

wrongful  acts,  938 
Limitations,  997 
Loss  of  life  by  misconduct  of  officers  of 

vessels,  926 
Lottery  tickets,  importation  and  trans- 
portation, 861 
Mails,  see  infrc^  Postal  service 
Maiming,  932 
Maltreatment   of   crew   by    officers    of 

vessel,  943 
Manslaughter : 
Attempt,  924 
Defined,  916 
Punishment,  917 

Where  deemed  to  be  oommitted,  987 
Member  of  Congress: 

Interested  in  contract,  602 
Offering  bribe,  658 
Offering  member  oonsideraiioii  for 
procuring    contract,    office,    etc., 
658 
Officer  making  contraot  with,  663, 

664 
Keceiving  compensation  in  matters 
to    which    United    States    is    a 


party,  669 
niciti) 


Soliciting  or  accepting  Ibribe,  666 
Taking  consideration  for  procuring 
contract,  office,  etc.,  658 
Military  expeditions  against  people  at 

peace  with  United  S^tes,  460 
Military  reservation,  etc,  unlawful  en- 
try on,  610 
Misconduct  of  officers  of  vessels^  loss  of 

life,  926 
Misdemeanors  defined,  987 
Misprision  of  felony,  703 
Murder : 

Attempt,  924 
Defined,  905 
Punishment,  917 

Where  deemed  to  be  oommitted,  987 
Mutiny,  951 
Naturalization : 

False  oath,  637 
False  personation,  633 
Provisions  applicable  to  all  courtjs 
of  naturalmition,  638 
Nitroglycerine,  transportation,  859 
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Obscene   books,   etc,   importation    and 

transportation,  871 
Obscene,  literature:    (see  infra,  Postal 
service) 
Circulation,  964 

Officers  aiding  in  trading  in,  653 
Obstructing  process,  695 
Offenses  against  elective  franchise  and 

civil  rights  of  citizens,  484 
Offenses  against  foreign  and  interstate 

commerce,  857 
Offenses  against  neutrality: 

Construction  of  provisions,  483 
Enforcement  of  provisions,  476 
Generally,  425 
Offenses  against  public  justice,  670 
Offenses  against  the  currency,  coinage, 

etc.,  704 
Offenses  against  the  existence  of  the 

government,  396 
Offenses  against  the  operation  of  the 

government,  495 
Offenses  against  the  postal  service,  736 
Offenses  committed  prior  to  passage  of 

act,  997 
Offenses  relating  to  official  duties,  641 
Offenses,  when  deemed  on  high  seas,  963 
Offenses  within  the  admiralty  and  mari- 
time and  territorial  jurisdiction  of 
of  United  States,  890 
Offering    presents    to    revenue    officer, 

628 
Officers: 

Aiding  in  trading  in  obscene  litera- 
ture, 653 
Claims  against  United  States,  in- 
terest in,  655 
Contracting  beyond  specific  appro- 
priation, 651 
Embezzlement  by  internal  revenue 

officer,  650 
Extortion,  641 

Failing  to  deposit  moneys,  652 
Failure  of  custodian  to  keep  public 

money,  645 
Failure  of  treaaurer  to  keep  public 

money,  645 
Failure  to  deposit  as  required,  647 
Failure  to  malce  returns  or  reports, 

653 
Failure  to  render  aocounts,  647 
False  certificates,  665 
False  statistics  of  crops,  669 
Falsely  certifying  as  to  record  of 

deeds,  etc.,  654 
Giving    advance    information    re- 
specting crop  reports,  669 
Inspectors  of  steamboats  receiving 

illegal  fees,  655 
Making  contracts  with  member  of 

Congress,  663,  664 
Misconduct  causing  loss  of  life,  926 
Pension  agents  taking  fees,  655 
Purchase  of  service,  etc.,  fees,  654 
Receipting   for    larger    sums    than 

paid,  642 
Receiving    loan    or    deposit    from 
officer  of  court,  662 
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Officers  — Oon^'rf 

Trading  in  public  property,  653 
United     States     officer     accepting 

bribe,  664 
Unlawfully       converting       publio 
money,  643 
Owner  destroying  vessel  at  sea,  957 
Pardoning  power,  975 
Pension  agents,  taking  fees,  655 
Perjury,  670 
Persons  disqualified  from  holding  office^ 

494 
Piracy: 

Accessories,  punishment,  987 

By  subjects  or  citizens  of  a  foreign 

state,  961 
Commission,  940 
Confederating,   etc.,   with   pirates, 

962 
Punishment,  940 
Robbery    on    shore    by    crew    of 

piratical  vessel,  959 
Under  color  of  foreign  commission, 
960 
Plundering  vessels  in  distress,  955 
Political  contributiona: 

Immunity    from    official    prescrip- 
tion, 668 
Penalties,  669 

Receiving  in  public  offices,  06S 
Soliciting,  666 

To  officials  for  political  purposes^ 
668 
Polygamy : 

Joinder  of  counts,  968 
Offense,  965 
Postal  service: 

Assaulting  carrier,  775 
Assaulting  carrier  with  intent  to 

rob,  773 
Breaking  into  post  office,  760 
Carrying  letters  out  of  the  mail  on 

board  vessel,  744 
Claims,    inducing    or    prosecuting 

false,  851 
Collection  of  unlawful  postage,  786 
Conducting     post     office     without 

authority,  737 
Conveyance  of  mail  by  private  ex-- 

press,  737 
Conveying    of    letters    by    private 

persons,  745 
Conveying    of    letters    oyer    post 

routes,  741 
Counterfeiting: 

Foreign  stamps,  840 
Money  orders,  847 
Postsige  stamps,  849 
Delivery  of  letters  by  master  of 

vessel,  777 
Deserting  the  mail,  776 
Destroying  letters,  763 
Detaining  letters,  763 
Detaining  newspapers,  778 
Embezzling  letters,  763 
Employees  not  to  bo  interested  in 

contracts,  86d 
Explosives  not  mailable,  840 
Failure  to  account  for  postage,  788 
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Postal  service  —  Canfd 

Failure  to  cancel  stamps,  788 
False  evidence  as  to  second  class 

matter,  851 
False  returns  to  increase  compensa- 
tion, 784 
Ferryman  delaying  the  mail,  782 
Fictitious  address,  fraudulently  as- 
suming, 844 
Forei^   mail    in    transit,   offenses 

agamst,  867 
Forging  mail  locks  or  keys,  749 
Frauds,  use  of  mails  to  promote, 

812 
Illegal  carrying  of  mail,  737 
Inclosing    higher    class    in    lower 

class  matter,  850 
Injuring  letter  boxes,  775 
Injuring  mail  bags,  etc.,  746 
Injuring  mail  matter,  775 
Issuing  money  order  without  pay- 
ment, 788 
Letters  carried  in  a  foreign  vessel 
to  be  deposited  in  a  post  office, 
782,  783 
Libelous    and    indecent    wrappers 

and  envelopes,  803 
Lottery,  gift  enterprise,   etc.,   cir- 
culars not  mailable,  905 
Misappropriation   of    postal    funds 

or  property,  851 
Obscene  matter  nonmailable,  788 
Obstructing  the  mail,  777 
Official  envelopes,   fraudulent  use, 

856 
Omisfidon  to  take  oath,  857 
Poisons  not  mailable,  846 
"  Postal  service  "  defined,  856 
Postmaster      illegally      approving 

bond,  850 
Postmasters    not    to     be    lottery 

agents,  812 
Removing  cancellation  marks  from 

stamps,  783 
Robbing  mail,  773 
Selling  canceled  stamps,  783 
Sending  letters  by  private  expresa, 

741 
Stealing  mail  locks  or  keye,  749 
Stealing  mail  mattter  or  contents,. 

754 
Transporting    persons    unlawfully 

conveying  mail,  741 
Uniform  of  carrier,  unlawful  wear- 
ing, 745 
Unlawful     pledging     or     sale     of 

stamps,  786 
Use   of  mails   to    promote    fraud, 

812 
Uaing  canceled  stamps,  783 
Vehicles,  etc.,  claiming  to  be  mail 

carriers,  746 
Vessels  to  deliver  letters  at  post 

office,  783 
Weight    of    mail,    fraudulent    in- 
crease, 856 
Posts  or  monuments,  injuring  or  remov- 
ing, 628 
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Principals  defined,  984 
Prize  fights,  970 
Prize  property,  delaying  or  defrauding 

captor  or  claimant,  602 
Process,  stealing  or  altering,  684 
Public  moneys: 

Chistodian  failing  to  keep,  645 
Disbursing  officer  unlawfully  can- 

verting,  643 
Embezzlement,  612 
Failure  of  treasurer,  etc,  safely  to 

keep,  645 
Failure  to  deposit,  647 
Provisions    relating    to,   to   whom 

applicable,  648 
Receiving     unauthorized     depout, 
649 
Public    records,    destroying,    etc,   684, 

685 
Pugilistic  encounters: 
Defined,  970 
Prohibited,  970 
Punishment: 

Corruption  of  blood  or  forfeiture 

of  estate,  1^73 
Death  by  hanging,  972 
Delivery  of  ]£>dy  of  executed  of- 
fender for  dissection,  983 
"  Hard  labor,"  988 
Indians  committing  certain  crimesy 

976 
Pardoning  power,  975 
Whipping    and    the    piUory    abol- 
ished, 978 
Rape,  924 

Rebellion,  inciting  or  engaging  in,  421 
Receipting  for  larger  sums  than  paid, 

642 
Receiving  stolen  goods,  936 
Recruiting    to    serve    against    United 

States,  424 
Repealing  provisions,  989 
Rescue: 

At  execution,  702 
Body  of  executed  offender,  702 
Prisoner,  701,  702 
Rescuing  or  destroying  seised  property, 

626 
Resisting  revenue  officer,  626 
Revolt,  951 

Robbery:   (see  supra,  Postal  service) 
Accessories,  punishment,  987 
By  crew  of  piratical  vessel,  959 
Defined,  penalty,  932 
Personal   property   of   the   United 

States,  610 
Train  robberies  in  Territories,  971 
Running  away  with  vessel  or  cargo,  961 
Seaman  laying  violent  hands  on  com- 
mander, 953 
Securing  entry  of  merchandise  by  false 

samples,  629 
Seditious  conspiracy,  423 
Seduction: 

Evidence,  926 
Limitation  on  indictment, 
Passenger  on  vessel,  926 
Payment  of  fine,  926 
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Seized  property,  taking  from  custody 

of  revenue  officer,  630 
Shanghaiing,  639 
Slave  trade: 

Bond  of  owners  of  foreign  yeeeels, 

885 
Bringing   kidnapped   persons    into 

United  States,  880 
Bringing  slaves  into  United  States, 

876 
Building,    equipping    vessel,    etc., 

penalty,  880 
Confining  or  detaining   slaves   on 

vessel,  873 
Equipping  vessels  for,  876,  879 
Forfeiture    of    interest   in    vessels 

transporting  slaves,  881 
Forfeiture  of  vessel,  880 
Forfeiture  of  vessels  found  hover- 
ing on  coast,  881 
Holding   or   returning  persons   to 

peonage,  886 
Hovering  on  coast  with  slaves  on 

board,  877 
Instructions     to     conunanders     of 

armed  vessels,  886 
Kidnapping,  886 
Obstructing    ^iforoement    of    law, 

889 
Receiving  or  carrying  away  person 
to  be  sold  or  held  as  slave,  878 
Receiving  persons  on  board  to  be 

sold  as  slaves,  881 
Seizing   slaves  on  foreign   shores, 

874 
Seizure  of  vessels: 

Apprehension    of    officers    and 

crew,  884 
Authorized,  882 
Disposal  of  persons  found  on 

board,  883 
Proceeds  of  condemned  vessels, 

how  distributed,  883 
Removal  of  persons  delivered 

from,  884 
To  what  port  captured  vessels 
sent,  885 
Serving  in  vessels  engaged  in  slave 

trade,  878 
Transporting  persons  to  be  held  as 
slaves,  877 
Slave  trade  and  peonage,  878 
South    Dakota,    crimes    oonmiitted    on 

Indian  reservations,  981 
Stealing  or  altering  process,  684 
Stealing  public  property,  612 
Stolen  property,  receivers,  613 
Subornation  of  perjury,  681 
Surveys,  interruption,  623 
Tele^aph  lines,  injuries  to,  624 
Territories,  offenses  in,  964 
Timber : 

Boxinir  for  turpentine,  619 
Depredations  on  Indian  and  other 

reservations,  618 
Depredations  on  public  lands,  615 
Setting  fire  to  on  public  lands,  620 
Train  robberies  in  Territories,  971 
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Treason : 

Defined,  396 
Misprision,  420 
Punishment,  420 
Trespass,   Bull   Run   National    Forest^ 

621 
Unlawful  cohabitation: 
Joinder  of  counts,  968 
Offense,  967 
Verdict,  qualified,  985 
"  Vessel  of  the  United  States  »  defined, 

964 
Waters  within  jurisdiction  of  United 

States,  890 
Weather  forecast,  eonnterfeiting,  624 
Whipping    and   the   pillory    abolished, 

973 
Witnesses : 

Accepting  bribes,  688 
Intimidation  or  corruption,  688 
Woricmoi,  entieinff  away,  609 
Yielding  up  vessel  or  cargo,  961 

PENSIONS: 

Abandonment  of  child  b;f  widow,  1020 
Absentees,  effect  on  pensions,  1017 
Accrued  pensions: 
Payment,  1097 
Use,  1105 
Adultery  of  widow,  1078 
Age  as  permanent  specific  disability, 

1107 
Applicants  presumed  not  to  be  disabled 

on  entering  service,  1079 
Arrangement  of  pensioners  in  groups, 

1114 
Arrears: 

Balancs   of    appropriation,    dispo- 
sition, 1000 
Payment,  1024,  1071 
Rate,  1072 
Artificial  limbs: 

Agen^ts'  fees,  1119 

Commutation  rates  in  money  yaluo, 

1117,  1118 
Furnished,  1116,  1118 
Transp<M*tatiQn     for     persons     to 
whom  limbs  are  furnished,  1118 
Attachment  of  pension,  1041 
Attorneys: 

Agreement  for  amount  of  fee,  1066 
Amount  of  fee  allowable,  1056 
Contract  for  fees,  rejection  by  com- 
missioner, 1079 
Demanding   more    than    legal   fes^ 

1055,  1056 
Fee  for  increasing  claims,  1089 
Fee  for  prosecuting  claims,  1054 
Fee  in  aji»ence  of  agreement,  1056 
Fees   for   progeeuting  claims,   how 

paid,   1086 
Fees   on   application    for    arrears, 
1071 
Burial  expenses,  reimbursement,  1111 
Certificate  of  discharge,  loss,  1082,  1002 
Certificates  to  be  sent  to  agent  with 

contract  for  attorney's  fees,  1079 
Children,  what  deemed  legitimate,  1019 
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OtdEimBhip  of  applicants,  1094 
Civil  examining  surgeons,  1052 
Claims     for     Revolutionary     pensions, 

1034 
Colored    soldiers    enrolled    as    slaves, 

1030 
Commencement  of  pensions,  1026,  1070, 

1082,  1099 
Commissioner  of  pensions: 
Appointment,  1005, 
Deputy  commissioner,  1007 
Duties,  1006 
Examining    surgeons,    1051,    1062, 

1076 
Investigation  of  attempts  at  fraud, 

1008 
Medical  referee  and  examining  sur- 
geons, 1008 
Person   to   sign   bounty-land   war- 
rants, 1008 
Printed  instructions,  duty  to  fur- 
nish, 1043 
Private  secretary,  1010 
Record  of  pensions  granted,  1113 
Reduction  of  force  in  office,  pref- 
erence, 1000 
Report  of  additions  and  reductions, 

1009 
Report    of    number    of    pensioners 
and  payments,  1009 
Compensation    for    investigating    pen- 
sion frauds,  1065 
Continuance  of  pensions,  1033 
Declaration : 

Before  whom  made,  1026,  1091 
Defective,  1091 
Indians,  1091 
In  foreign  ooimtries,  1091 
Delivery  of  pension  mail  by  postal  au- 
thorities restricted,  1114 
Dependent  parents,  evidence   required, 

1084 
Depositions,    subpoenas    to    witnesses, 

1075 
Deserters,  certain  soldiers  and  sailors 

not  to  be  deemed,  1044 
Detail  of  persons  to  examine  claims  for 

fraud,  1035 
Entry  of  names  of  wounded  privateers 

in  ship  journal,  1047 
Evidence  for  widow  of  Revolutionary 

soldier,  1035 
Examining  surgeons: 

Appointment,  1051.  1052,  1076 
Boards  of  surgeons,  1076 
Examinations,  1076 
Fees,  1076,  1108 
Report,  1108 
Report,  inspection,  1096 
Reviewing  boards,  1076 
False  affidavit,  1038 
False    certificate    as    to    presence    of 

affiant,  1038 
General  and  special  laws,  drawing  pen- 
sion under  both,  1078 
Honorable  discharge,  effect,  1102 
Increase  or  reduction  of  pensions,  1073 
Indian  claims,  1029 


PENSIONS  —  Confd 
Inmates  of  Volunteer  Soldiers'  Homes^ 

1115 
Instructions,  duty  to  furnish,  1043 
Investigation  of  burial  expenses,  1106 
Line  of  duty,  wounds,  etc.,  received  in, 

1013 
Loss  of  certificate  of  discharge,  1068 
Loyalty,  1027 

Marriage,  how  proved,  1078 
McComber  Act,  1106 
Missouri  state  militia,  1029 
Navy  pensions,  1031 
Navy  pension  jfund: 

Estimates  of  claims  on,  1045 
Interest,  1045 
Investment,  1045 
Pensions  payable  from,  1045 
Secretary  of  Navy  as  trustee,  1044 
Number  of  pensions  allowed,  1026 
Oaths,  1087,  1089 
Offenses : 

Embezzlement  by  guardian,  1053 
Forging  checks,  1115 
Illegal  fees,  1055,  1086,  1089 
Pay  for  securing  special  legislation, 

1108 
Perjury,  1068,  1082,  1092 
Retaining  without  consent  or  re- 
fusing     to      deliver      discharge 
papers  or  land  warrants,  1063 
Withholding  pensions,  1086 
Officers  before  whom  declarations  are 
verified,  certification  of  official  char- 
acter, 1088,  1091 
Payment : 

Arrears,  1071 

Cash,  1048 

Checks  without  separate  Youehen, 

1114 
Desertion  of  family,  1048 
Fractional  currency,  1073 
Fractional  payments,  1114 
In  case  of  disabilities,  1048 
Inmate   of    Soldiers*   Home,    1048, 

1107 
Nonresidents  on  powers  of  attor- 
ney, 1100 
Quarterly,  1114 
To  pensioners  only,  1048 
Pensioners  under  special  acts  to  have 

benefits  of  general  law,  1064 
Period  of  service,  how  construed,  1017 
Persons  entitled:   (see  infra.  Rate) 
Army  nurses,  1093 
Classes  enumerated.  1010,  1011 
Gray's  Battalion,  Arkansas  Vblun-' 
teers,  1100  | 

Mexican    war    soldiers,    etc.,    aadi 

their  widows,  1081 
Missouri  state  militia,  1096 
Naval  pensions,  1031,  1032 
Officers  and  men  of  navy  or  marine 

corps,  1046-1046 
Officers  and  seamen  of  revenue  cut-i 

ters,  1034 
Person  on  active  or  retired  liit,* 
1088 
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PENSIONS  —  Confd 
Persons  entitled  —  Confd 

Persons  aiding  rebellion  afterwards 

disabled  in  U.  S.  army  or  navy, 

1066 

PeracHis  aiding  rebellion  afterwards 

serving  in  war  with  Spain,  1100 

Service  in  civil  and  Mexican  wars, 

1106 
Soldiers  and  sailors  of  civil  war, 

1084 
Soldiers  and  sailors  of  War  of  1812 

and  their  widows,  1066 
Soldiers  of  Indian  wars,  1101,  1110 
Soldiers  of  Indian  wars  and  their 

widows,  1092 
Texas  Volunteers,  1110 
Widow,  time  for  which  she  shall 

not  receive  pension,  1034 
Wounded  privateersmen,  1047 
Pledge  of  pension,  1037 
Postdating  voucher,  1038 
Powell's  Battalion,   Missouri   Mounted 

Volunteers,  1090 
Presumption  of  death,  1099 
Privateer   pension   fund,    Secretary   of 

Navy  as  trustee,  1047 
Proof  of  right  to  pension,  1068,  1082 
Kate:    (see  supra,  Persons  entitled) 
According  to  rank,  1014 
Army  nurses,  1093 
Arrears,  1072 
Aviation  accidents,  1116 
Children  under  sixteen,  1017 
Deafness,  1083 
Dependent  relatives,  1079 
Disabilities  requiring  frequent  and 

periodical  attendance,  1090 
Disability  not  otherwise  provided 

for,  1016 
Engineers  in  Navy,  1066 
Half-pay  to  children,  1031 
Half-pay  to  widows,  1030,  1031 
Half-rating  to  men   or   officers   in 

navy  or  marine  corps,  1045 
Helpless  child,  additional,  1110 
Increase,  1016 

Increase  with  advancing  age  with- 
out further  application,  1113 
Lieutenant-commanders,  1070 
Loss  of  both  hands,  1083 
Loss  of  both  hands,  feet  or  eyes, 

1070 
Loss  of  hand,  foot,  arm,  leg,  etc, 

1078,  1080 
Loss  of  limbs,  1104 
Loss  of  one  hand  and  one  foot,  1065 
Mexican  war  pensions,  1032,  1081, 

1094,  1101,  1105 
Minimum  rate,  1096 
Minor  children,  1079,  1109 
Naval    pensions    to    widows    and 

chUdren,  1032 
Navy  pensions,  1031 
Permanent  disability,  1111 
Permanent  specific  disability  after 

June  4,  1872,  1015 
Permanent  specific  disability  prior 
to  June  4,  1872,  1014 


PENSIONS  —  Confd 
Rate  —  Cont'd 

Persons  entitled  under  acts  passed 

since    Revolution    and   prior    to 

March  4,  ^861,  1026 
Service  in  civil  and  Mexican  wars, 

1106 
Service  pensions,  1111 
Soldiers  of  Indian  wars,  1092,  1115 
Total  blindness,  1073,  1105 
Total  deafness,  1103 
Total  disability,  1013 
Total  helplessness,  1064,  1074,  1083 
Widows,    1017,    1019,    1025,    1030, 

1079,  1109 
Widows  and  children  of  Mexican 

war  pensioners,  1032 
Widows  and  children  of  pensioners 

of  War  of  1812  and  Indian  wars, 

1033 
Widows    of    colored    and    Indian 

soldiers,  1020 
Widows  or  children  of  soldiers  or 

sailors  of  Civil  war,  1086 
Record  of  pensions  granted,  1113 

Remarriage: 

Arrears  of  pension,  1024 
Dependent  mother,  1022 
Subsequent  widowhood,  1022 
When  pension  deemed  to  have  ac- 
crued, 1024 
Widow,  1022 

Widows  of  soldiers  and  sailors  of 
War  of  1812,  1067 
Reports   of  special  examiners,   inspec- 
tion, 1108 
Restoration  of  reduced  pensions,  1073 
Restoration  of  pensioners  stricken  from 

rolls  for  aiding  rebellion,  1069 
Retaining  pension  certificate,  1037 
Special  acts  of  Congress,  1028,  1064 
Special  examination,  1051,  1073 
Succession  of  dependent  relatives,  1021 
Suspension,  1095 

Transcript  of  ship's  journal  to  Secre- 
tary of  Navy,  1047 
Transfer  of  pension,  1037 

Trusses: 

Application,  1119 

Estimates,  1120 

Permanent   appropriation   lor,   re- 
pealed, 1120 

Purchase,  1119 

To  whom  furnished,  1119 
Unclaimed  pensions,  1028 
Vested  right,  1095 
Withholding  pensions,  1033,  1096 

Witnesses: 
Fees,  1075 
Subpoenas,  1075 


PERJURY: 

Indictment  for  perjury,  1121 
Indictment  for  subornation  of  perjury, 

1125 
Perjury     before    naval     court-martial, 

1127 
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PHILIPPINE  ISLANDS: 

Annulment  of  laws,  1150 

Appeals    to    United    States    Supreme 

Court,  1146 
Authority  to  acquire  property: 
Conferred,  1148  ' 
Disposition,  1149 
Payments,  1149 
Proceeds,  1149 
Bonds : 

Denomination,  1173,  1174 
Funds  from  sale,  use,  1174 
Government  aid  to  railroads,  1176- 

1178 
Interest,  1173 
Limit,  1173 
Manila,  1174 

Purpose,  1173,  1174,  1175 
Taxation,  1173,  1174,  1175 
Census,  1144 
Citizenship,  1139 

Civil  government  established,'  1133 
Coal  lands,  see  tn/m.  Public  and  min- 
eral lands 
Coins  and  coinage: 
Bullion,  1184 
Certificates,  1184,  1185 
Coinage,  1182,  1184 
Gold    and    silver,    maintenance    of 

parity,  1182 
Gold  peso,  1181 
Mint  at  Manila,  1180 
Silver  coins  in  use,  1183 
Silver  peso,  1182,  1184 
Subsidiary  and  minor  coins: 
Alloy,  weight,  1180 
Authorized,  1180 
Defective     coins,     redemption 

and  reissue,  1181 
Devices -and  inscriptions,  1181 
Legal  tender,  1182 
Minimum  fineness,  1185 
Place  of  coinage,  1181 
Purchase  of  metal  for,  1181 
Commercial  intercourse  during  hostili- 
ties, 1139 
Commissioners  to  United  States,  1146 

1154 
Courts  and  judges,  1146 
Declaration  Of  rights,  1140 
Election  districts,  1144 
Escape  of  prisoners,  1152 
Extradition,  1152 
Franchises: 

Authority  to  grant,  1178 
Dividends,  1178 

Real    estate    holdings    of   corpora- 
tions, 1179 
Governor-general,  1153 
Immigration  laws,  1152 
Inter-island  traffic,  regulation,  1153 
Legislative  assembly: 
Established,  1144 
Powers  and  duties,  1144 
Sessions,  1155 

Terms  of  members,  1144,  1155 
Licenses  to  harbor  vessels,  1154 
"Lodge  Act,"  1133 

Mineral    lands,    see    infra,    public    and 
mineral  lands 


PHILIPPINE  ISLANDS  —  Confd 
Navigation  laws,  enforcement,  1154 
Navigation,  protection,  1147 
Offenses : 

Escape  of  prisoners,  1152 
Extradition,  1152 
Fugitives  from  justice,  1151 
Offenders    against    L^nited    States, 

arrest  and  removal,  1151 
Treason,  1151 
Philippine  Organic  Act,  1133 
Property,    transfer   to   Philippine   gov- 
ernment, 1147 
Public  and  mineral  lands: 

Building-stone  entries,  1166 
Goal  lands: 

Conflicting  claims,  1171 
Entry,  1170 
Limit  to  entries,  1171 
Disposal,  1156 
Forest  laws,  1158 
Land  districts,  1170 
Mineral  lands: 

Abandonment  of  claim,  1163 
Adverse  claims.  1165 
Affidavits,  verification,  1168 
Citizenship,  proof,  1163 
Claims  of  full  size,  1161 
Claims   on   unsurveyed   lands, 

1166 
Claims   upon    surveyed   lands, 

11^6 
Demarcation  of  claims,  1160 
Deputy  surveyors,  1168 
Deputy  surveyors,  bond,  1169 
Difficidt  demarcations,  1162 
Disposal,  1159 
Disputes,  1162 
Establishment     of     right     to 

patent,  1167 
Fractional  claims,  1161 
Limit  of  claims,  1163 
Location  lines,  1161 
Location  of  claims,  1159 
Harking  lines  of  claims,  1160 
Mining  regulations,  1163 
Nonresident    applicants,   oath, 

1165 
Patent  for  milling,  etc.,  1169 
Patents,  how  obtamed,  1164 
Placer  claims,  1167 
Purchase  by  citizens,  1159 
Recording  claims,  1162 
Regulations,  1169 
Removal  of  posts,  1161 
Reserved  from  grants  to  public 

works,  1172 
Restrictions,  1161 
Surveys,  charges  for,  1168 
Testimony,  1168 
Unpatented  agricultural  lands, 

1159 
Vested  water  rights,  1169 
Occupancy,  improvement,  etc.,  1157 
Patents,  1156 
Perfecting  titles,  1156 
Petroleum  entries,  1167 
Preference  to  actual  settlers,  1158 
Protection  of  forests,  1158 
Sales  to  settlers,  limit,  1157 
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Public  and  mineral  lands  —  Cont'd 

Saline  lands,  1171 

Timber  licenses,  1158 

Vested  water  rights,  1169 

Water  privileges,  1168. 
Public  money  depositaries,  1150 
Resident  commissioners: 

Election,  1156 

Salary,  1156 
Restrictions  on  foreign  vessels,  1154 
Revenue,  see  infray  Tariff  and  Revenue 
Rivers  and  harbors,  improvements,  1147 
Supreme  court  judges: 

Compensation,  1158 

Traveling  expenses,  1153 
Supreme  court,  terms,  1156 
Tariff  and  revenue: 

Consignee  deemed  owner,  1236 

Drawback,  1186,  1230 

Free  list,  1230-1236 

Goods  shipped  from  United  States, 
1186 

Internal  revenue  tax  on   imports, 
1240 

Invoices,  1237,  1238 

Laws  applicable,  1186 

Rates  of  duty,  1187,  1188 

Re-exportation,  1186 

Report  of  frauds,  1238 

Return  of  containers,  1240 

Tariff,  1187,  1188 

Wharfage,  1236 
Trademarks,  jurisdiction  of  Philippine 

courts,  1240 
Treaty    between    United     States     and 

Spain,  1134,  1138,  note 
United  States  laws,  application,  1149 

PILOTAGE: 

Boundaries  between  states,  1245 
Discrimination  in  rates,  1247 
State  licenses,  pilot  charges,  etc.,  1248 
State  regulation,  1242,  1248 

PIRACY: 

Condemnation  of  vessels,  1251 

Officers-   of     customs     and     marshals, 
duties,  1255 

Resistance  by  merchant  vessels,  1251 

Seizure: 

Piratical  vessels,  1250 

Vessels  authorized  to  seize,  1254 

Vessels  fitted  out  for  piracy,  1254 

Suppression  by  public  vessels,  1250 

PORTO  RICO: 

Appropriation  of  customs  revenue  for 

use  of  government,  1258 
Bills,  passage,  approval,  etc.,  1271 
Bond  issue,  1276 
Capital,  1263 
Citizenship,  1263 
Coinage: 

I^gal  tender,   1266 

Reooinage,  1265 

Redemption,   1266 
Commissioner  of  education,  salary,  1279 
Commission  to  revise  laws,  1277* 


PORTO  RICO  —  Cont'd 
Courts,  see  infra,  District  Court 

Appeals  to  United  States  Supreme 
Court,  1275 

Habeas  corpus,  1275 

Judges,  appointment,  1273 

Jurisdiction  and  procedure,  1273 

Legislation  affecting,   1273 

Territorial     officers,     appointment, 
1273 
Customs  officers,  1261 
District  court,  see  supra,  Courts 

Absence  of  judge,  appointment  of 
special  judge,  1286 

Commissioners,  fees,  1279 

Fees  and  expenses.  1270 

Habeas  corpus,  1275 

Judge,  appointment,  1273 

Jurisdiction,  1273,  1280 

Jurors : 

Exemptions,  1285 
Mileage,  1281 
Qualifications,  1286 
Selection,  1285 

Officers,  1273 

Procedure,  1273 

Salaries  of  officers,  1279 

Terms,  1273 

Witnesses,  mileage,  1281 
Divorce,  1263 
Duties  on  imports: 

Disposition,  1261 

Foreign  imports,  1260 

From  United  States,  1260 
Election  diatricts,  1270 
Election  of  delegates,  1271 
Executive  council : 

Appointment,  1268 

Attorney-general,  1269 

Auditor,  1270 

Commissioner  of  education,  1270 

Commissioner  of  the  interior,  1270 

Composition,   1268- 

Grant  of  franchises,  1272 

Qualifications,  1268 

Reports,  1286 

Secretary,  1269 

Treasurer,  1269 
Export  duties,  1276 
Foraker  Act,  1259 
Franchises: 

Approval  of  President,  1278 

Provisions,   1278 
Governor : 

Appointment,  1268 

Powers,  1268 

Reports,  1268 

Residence,  1268 

Term,  1268 
House  of  delegates: 

Composition,   1270 

Exactments,  1271 

Organization,   1271 

Pay  of  members,  1271 

Powers,  1271,  1272 

Qualifications  of  members,  1271 

Sessions,  1271 
Imported  articles,  exemption  from  in- 
ternal revenue  tax,  1287 
Internal  revenue  collector,  1286 
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Internal  revenue  stamps,  1285 

Judicial  district,  1273 

Judicial  process,  1286 

Laws    of    United    States,    application, 

1267 
Legislative  assembly: 

Amendment  of  laws,  1268 
Authority  as  to  property  acquired 

under  treaty,  1266 
Composition,  1270 
Marriage,  1263 
Official  oaths,  1268 
Ports  of  entry,  1261 

Public    lands,    reservation    for    public 

purposes,  1281 
Quarantine  stations,  1266 


PORTO  RICO  —  Confd 

Resident  commissioner  to  United  States : 
Qualifications,  1277 
Salary,  1277 

Salary,  method  of  payment,  1284 
Term,  of  office,  1282 
Traveling  expenses,  1282 
Salaries : 

Amount  and  payment,  1266,  1275 
Municipal  officers,  1276 
Tariff  between  Porto  Rico  and  United 

States,  1260 
Taxation,  1276 
Voters,  qualifieations,  1271 
Wharves : 

Construction  authorized,  1282 
'  Limitations  and  restrictions,  1283, 
1284 
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